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STATE  «x  ral.  KENNEWICK  IRR.  DIST.  v. 

SUPERIOR    COURT    FOR    WALLA 

WALLA  COUNTY  ttt  al. 

STATE  m  nl.  PACIFIC  POWER  &  LIGHT 
CO.  et  al.  V.  SAME. 


(Nos.   16936,  16937.) 

(Supreme  Court  of  Waahington. 
1922.) 


Jan.  26, 


1.  Eminent  domain  «=>56— Proposed  a«e  of 
water*  by  Irrigation  distrlet  held  greatwr  bon- 
ellt  to  pabllo  than  um  by  olty  for  powor  pur- 
pot  os. 

In  view  of  Water  Code  1917,  |  4,  proTiding 
that  in  condemnation  proceedings  the  court 
shall  determine  what  use  will  be  for  the  great- 
est puMlc  benefit,  where  there  were  conflicting 
claims  to  the  right  to  exercise  the  right  of 
eminent  domain  as  between  an  irrigation  dis- 
trict and  a  city  for  power  purposes,  held  that, 
because  of  the  greater  necessities  of  the  ir- 
rigation district  and  the  greater  public  benefit 
which  would  result  therefrom,  the  claims  of  the 
irrigation  district  were  superior. 

2.  Eminent  domain  «=3l96— If  olaims  confliot, 
first  bsginnlng  prooeedlngs  has  presumption 
of  superior  right. 

Where  there  are  conflicting  claims  in  the 
right  to  exercise  eminent  domain,  the  first  in 
beginning  proceedings  has  at  least  the  pre- 
sumptive superior  right  in  his  favor. 

3.  Eminent  domain  9=>r7&— Intervener's  claims 
for  superior  rights  In  property  being  disal- 
lowed. Intervention  will  be  dismissed  as  to 
additional  property  sought. 

Where  a  city  has  intervened  in  a  condem- 
nation proceeding  and  by  its  intervention  claims 
superior  rights  in  the  property  involved,  and  its 
claim  has  been  disallowed,  the  intervention 
will  be  dismissed  as  to  the  additional  property 
which  it  seeks. 

En  Banc. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  the  Kennewick  Irrigation  Dis- 
trict, a  public  corporation,  against  the  Sui)e- 
rlor  Court  for  Walla  Walla  County,  E.  C 
Mills,  Judge,  and  by  the  State  of  Washington, 
on  the  relation  of  the  Pacific  Power  &  light 
Company  and  others,  against  the  Superior 
Court  of  Walla  Walla  County,  E.  C.  Mills, 


Judge,  to  review  an  adjudicatlqu-6f  the  court 
in  an  eminent  domain  proceeding  \p.  favor  of 
the  irrigation  district's  right  as'iasalnst  all 
defendants  but  in  favor  of  the  iclerrener, 
Olty  of  Prosser,  as  against  the  irriga'tldn  dis- 
trict and  all  other  defendants.  Rights  K»f  all 
parties  submitted  as  one  cause.  Rem'ftnded, 
with-  directions  to  render  adjudlcatloti*  as 
prayed  for  by  the  Irrigation  district.      '  ,•' 

W.  V.  Tanner,  of  Seattle,  and  Moulton  & 
Jeffrey,  of  Kennewick,  for  plain  tifC. 

Bmoe  McGregor,  of  Prosser,  and  Orady, 
Shumate  &  Velikanje,  of  Yakima,  for  re- 
spondents. 

PARKER,  0.  J.  These  two  certiorari  pro- 
ceedings were  commenced  In  this  court,  look- 
ing to  the  review  of  an  adjudication  of  public 
use  and  necessity  rendered  by  the  superior 
court  for  Walla  Walla  county  In  an  eminent 
domain  proceeding  In  which  the  relator  irri- 
gation district  seeks  to  acquire  certain  water 
and  property  rights ;  in  which  proceeding  the 
city  of  Prosser  has  Intervened  and  seeks  to  ac- 
quire a  iMrtlon  of  the  same  water  and  proper- 
ty rights,  and  other  property,  claiming,  In  that 
behalf,  a  condenmation  right  superior  to  that 
of  the  Irrigation  district  The  eminent  do- 
main proceeding  was  duly  transferred  to  the 
superior  court  for  Walla  Walla  county,  for 
the  purpose  of  a  hearing  and. trial.  The  ad- 
judication made  by  the  superior  court  is  In 
favor  of  the  irrigation  district  as  against  all 
the  defendants  in  the  proceeding,  but  is  in 
favor  of  the  Intervener  city  as  against  the 
irrigation  district  and  all  other  parties  to 
the  proceeding  in  so  far  as  it  awards  to  the 
city  the  condemnation  right  of  acquiring  100 
second  feet  of  the  water.  The  irrigation  dis- 
trict was  granted  a  writ  of  certiorari  to 
bring  the  record  of  the  eminent  domain  pro- 
ceeding to  this  court,  to  the  end  that  the  ad- 
judication of  public  use  and  necessity.  In  so 
far  as  It  Is  against  the  irrigation  district,  be 
reviewed  and  corrected  if  found  to  have  been 
erroneously  so  made.  On  the  same  day,  the 
relator  Pacific  Power  &  Light  Company  was 
granted  a  writ  of  certiorari  to  bring  the  rec- 
ord of  the  eminent  domain  proceeding  to  this 
conrt,  to  the  end  that  the  adjudication  of 
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piubllc  use  and  neceseltr,  In  ao  far  as  It  Is 
against  that  company  and '.In  favor  of  the  dty, 
be  reviewed  and  corrocted'lf  found  to  have 
been  erroneously  so  made.  In  view  of  the 
fact  that  the  adjudication  was  made  by  the 
superior  court  In  on&jorder  and  Judgment  as 
the  result  of  on^ 'fiORring  of  all  the  parties 
to  the  eminent  &MxLiii  proceeding,  including 
the  city  as  intervener,  and  separate  returns 
to  the  writs  w.dHld  necessarily  be  the  same, 
it  was  ordered -fhat  the  superior  court  make 
bat  one  return  In  response  to  both  writs; 
which  has  beed  accordingly  done.  Upon  the 
record  air  brought  to  this  court,  the  respective 
claimed^  rights  of  all  imrtles  drawn  in  question 
by  the'  vf Hts  have  been  here  argued  and  sub- 
mitted a.s'oue  causa 

[1,.2]JThe  Kennewick  irrigation  district, 
contemplating  the  irrigation  of  several  thon- 
i^d*'acres  of  land  in  Bent<m  county,  com- 
QiSBCed  this  onlnent  domain  proceeding  in 
'  th^  superior  court  for  that  county  by  filing 
"Its  petition  therein  on  February  23,  1921, 
thereafter  filing  an  amended  petition,  seek- 
ing to  acquln^  the  dam  constructed  across 
the  Yakima  river  at  the  dty  of  Prosser;  all 
of  the  waters  of  the  Yakima  river,  not  al- 
ready owned  by  it,  fiowlng  to  and  impounded 
by  the  dam ;  the  right  to  divert  all  of  such 
waters  from  the  river  at  a  point  Just  above 
the  dam ;  certain  rights  of  way  along  which 
to  convey  the  diverted  water,  to  a  power 
plant  to  be  constructed  as  a  part  of  the  irri- 
gation system,  and  to  the  land  to  be  irri- 
gated; and  the  right  tq  take  and  damage 
certain  other  property.  While  there  are 
nimierons  defendants  whose  property  Is  so 
sought  to  be  so  taken  or  damaged,  we  may 
for  presoit  purposes  Ignore  all  defendants 
save  the  Padflc  Power  &  Light  Company,  the 
prlndpal  owner  of  the  waters  sought  to  be  so 
acquired  by  the  irrigation  district;  since 
none  of  the  other  defendants  now  challoige 
the  right  of  either  the  district  or  the  city  to 
acquire  the  water  and  property  rights  sought 
by  them.  The  right  of  the  irrigation  district 
to  acquire  the  water  and  property  rights  it 
seeks  is  not  diallenged  t>y  the  Pacific  Power 
&  I/lght  Company;  but  that  company  does 
challenge  the  right  of  the  city  to  acquire,  by 
its  intervention  in  the  onlnent  domain  pro- 
ceeding, the  water  rights  and  property  it 
seeks,  upon  the  ground  of  want  of  proper  pre- 
liminary Jurisdictional  steps,  to  be  taken  by 
the  city,  authorizing  it  to  exerdse  its  eminent 
domain  right  in  that  behalf.  The  irrigation 
district  cliaUenges  the  right  of  the  dty  to  ex- 
erdse  its  eminent  domain  right,  upon  the 
same  ground,  and  also  upon  the  ground  that 
the  contonplated  publlo  use  of  the  water  and 
property  by  it  sought  to  be  acquired  is  supe- 
rior to  that  contemplated  by  the  dty.  We 
shall  proceed,  for  the  present,  upon  the  as- 
sumption that  the  city  has  taken  the  prelimi- 
nary Jurisdictional  steps  enabling  it  to  exr 
erdse  its  ri^t  of  eminent  dostoln  in  so  far  as 


f  it  seeks  to  acquire  water  and  pr(^>erty  rights 
which  are  also  sought  to  be  acquired  by  the 
irrigation  district;  and  that  it  was  proper 
for  the  trial  court  to  permit  the  dty  to  file  its 
intervention  petition  In  the  aninent  domain 
proceeding  in  that  behalf.  In  view  of  our 
condusion,  under  the  facts  and  circumstance* 
here  .shown,  that  the  Irrigation  district's 
right  of  condemnation,  as  to  all  the  water 
and  proxierty  ri^ts  it  seeks  to  acquire,  is 
superior  to  that  of  the  dty,  because  of  the 
greater  necessities  of  the  irrigation  district 
and  the  greater  public  benefit  which  will  re- 
sult therefrom,  we  shall  here  note  prlndpally 
the  facts  touching  the  respective  contem- 
plated uses  of  the  water  sought  to  be  made 
by  the  irrigation  district  and  the  dty,  and  as 
we  proceed  we  think  it  will  become  apparent 
that  our  dedsion  uptm  this  question  of  supe- 
rior public  benefit  and  nse  wlU  be  dedslve  of 
the  m^its  of  this  whole  controversy  in  so 
far  as  we  are  here  called  upon  to  dedde  it 

The  irrigation  district  was  duly  organized 
as  a  public  corporation  under  the  laws  of  this 
state  looking  to  the  redalming  by  Irrigation 
of  several  thousands  of  acres  of  arid  land  ly- 
ing in  the  lower  Yakima  valley,  by  taking 
and  diverting  1,100  second  feet  of  the  water 
of  the  Yakima  river,  being  practically  all  of 
the  water  of  the  river  during  the  months  of 
July  and  August  of  each  year,  when  the  wa- 
ter is  at  its  lowest  stage,  from  a  i>oint  Just 
above  the  dam.  at  the  dty  of  Prosser.  The 
record  is  not  at  all  satisfactory  in  showing 
the  number  of  acres  proposed  to  be,  and 
which  will  be,  so  redaimed  by  the  construc- 
tion of  the  proposed  irrigation  project;  but 
it  seems  certain  that  in  any  event  the  number 
of  acres  runs  into  the  many  thousands,  and 
will,  according  to  the  proposed  use  of  the  wa- 
ter by  the  irrigation  district,  render  neces- 
sary the  taking  of  all  of  the  water  from  the 
river  as  contemplated,  during  its  lowest  stage 
in  the  months  of  July  and  August  of  each 
year,  leaving  none  for  the  use  of  the  city  dur- 
ing those  months.  The  entire  flow  of  the 
river  to  the  dam  during  those  months  is  ap- 
proximately only  1,100  second  feet  Of  this 
the  Irrigation  district  already  owns  480  sec- 
ond feet  with  the  right  to  divert  it  from  the 
river  at  a  iKiint  above  the  dam.  The  irriga- 
tion district  proposes  to  carry  all  this  water 
from  the  diversion  point  above  the  dam 
through  a  canal  a  distance  of  some  10  miles 
down  the  river  to  a  point  at  a  considerable 
height  above  the  river,  and  under  or  below 
that  point  construct  a  water  i>ower  pumping 
plant  to  be  operated  by  power  generated  by 
the  dropping  of  approximately  600  second  feet 
of  the  water  into  snch  pumping  plant,  and  by 
such  iwwer  raising  the  balance  of  the  water 
to  higher  levels,  so  that  it  may  then  by  grav- 
ity serve  the  land  to  be  irrigated.  Six  hun- 
dred second  feet  of  the  water  wlU  thus  be 
there  returned  to  the  river  to  flow  on  in  its 
natural  coarse  to  satisfy  the  requiremeuta 
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of  otber  Irrigation  districts  below,  already 
establisbed  and  In  operation.  This  proposed 
Irrigation  system  has'been  worked  out  In  de- 
tail and  recommended  to  the  district  by 
the  United  States  Government  Reclamation 
Service,  as  a  practical  and  efficient  Irrigation 
system, -effectual  to  reclaim  and  Irrigate  the 
several  thousands  of  acres  of  land  In  ques- 
tion, and  as  being  the  most  economical  and 
efficient  use  of  the  waters  of  the  Yakima  riv- 
er at  and  below  Prosser  for  Irrigation.  There 
is  no  other  practical  or  efficient  way  to  serve 
the  lands  so  proposed  to  be  reclaimed  and  Ir- 
rigated, and  It  will  require  all  the  1,100  sec- 
ond feet  of  water  to  accomplish  that  end.  It 
Is  argued  In  behalf  of  the  city  that  by  the  Ir- 
rigation district's  abandoning  or  being  de- 
prived of  the  right  to  use  100  second  feet  of 
the  water  for  power  to  raise  water  to  serve 
some  3,600  acres  of  the  land,  the  remainder 
of  the  proposed  irrigation  project  could  pro- 
ceed unhampered.  We  think,  however,  the 
evidence  calls  for  the  conclusion,'  as  con- 
tended by  counsel  for  the  irrigation  district, 
that  to  so  limit  the  irrigation  district's  right 
of  condemnation  would  so  materially  impair 
the  efficiency  of  its  project  as  to  call  for  an 
abandonment  of  the  whole  of  It.  This,  we 
think,  results  from  the  unified  and  more  or 
less  dependent  nature  of  the  several  parts  of 
the  project,  one  upon  the  other. 

The  city  of  Prosser  seeks  by  its  Interven- 
tion in  the  condemnation  proceeding,  and  was 
awarded  by  the  adjudication  therein,  the 
right  to  acquire  100  second  feet  of  the  waters 
of  the  river  flowing  to  the  danv;  which  100 
second  feet  we  may  for  present  purposes  re- 
gard as  being  owned  by  the  Padflc  Power  & 
Light  Company ;  to  the  end  that  it  (the  city) 
may,  by  dropping  that  quantity  of  water  Just 
below  the  dam,  generate  power  in  a  pumping 
plant,  to  be  there  constructed  by  It,  for  the 
purpose  of  pumping  water  from  the  city's 
source  of  water  supply,  consisting  of  wells 
within  the  city,  for  domestic  and  city  use. 
There  are  some  allegations  in  the  city's  inter- 
vention x)etitloa  which  may  seem  to  suggest 
that  the  dty  is  seeking  to  acquire  this  100 
second  feet  of  water  from  the  river  directly 
for  domestic  and  city  purposes,  as  well  as  for 
power  as  above  noticed ;  but  it  is  plain  from 
the  record  that  such  is  not  the  purpose  of  the 
dty  in  seeking  to  exerdse  its  eminent  domain 
right  in  this  condemnation  proceeding.'  Its 
purpose  is  only  to  acquire  power  for  the 
pumping  of  water  from  a  source  of  supply, 
already  In  existence,  entirely  apart  from  the 
waters  of  the  river ;  which  source  of  supply, 
so  far  as  quantity  and  quality  are  concerned, 
is  already  ample  to  satisfy  both  the  present 
and  probable  future  needs  of  the  city,  aside 
from  the  question  of  power.  The  dty  is  now, 
and  has  been  for  some  considerable  time,  pur- 
chasing ample  electric  power  for  pumping 
purposes;  and  we  think  the  record  falls  to 
show  but  what  the  dty  will  be  able,  in  the 


future,  to  the  full  estent  of  Its  necessities, 
to  obtain  such  electric  power,  or  other  power, 
for  such  purpose.  Nor  does  the  record  show 
but  what  such  power  may  be  acquired  by  the 
dty  in  the  future  as  economically  and  effi- 
ciently as  it  could  furnish  its  own  pumping 
power  from  the  water  and  ix>wer  plant  It 
seeks  to  acquire  through  its  intervention  in 
this  condemnation  proceeding. 

We  have,  then,  for  comparison  of  these  two 
conflicting  eminent  domain  dalms  of  the  irri- 
gation district  and  the  dty,  for  the  purpose 
of  determining  which  would  redound  to  the 
greater  benefit  of  the  public,  these  considera- 
tions: (1)  Both  the  irrigation  district  and 
the  dty,  we  may  for  present  purposes  as- 
sume, are  seeking  the  hundred  second  feet  of 
water  for  power  purposes  only ;  the  former  to 
aid  and  make  effident  its  pumping  plant  to 
raise  water  for  irrigation  purposes,  and  the 
latter  to  generate  power  in  its  proposed  pnmi>- 
ing  plant,  to  raise  and  make  available  water 
from  its  wells,  wholly  apart  from  the  river, 
for  domestic  and  city  purposes ;  (2)  the  great- 
er necessity,  as  we  think,  on  the  part  of  the  ir- 
rigation district  to  make  Its  irrigation  project 
and  the  ojperation  thereof  efficient  and  elTec- 
tual ;  (3)  the  reclamation  and  the  bringing  to 
a  high  state  of  productiveness,  by  the  Irriga- 
tion project,  of  many  thousands  of  acres  of 
otherwise  practically  worthless  arid  land; 
(4)  and  the  fact  that  the  irrigation  district 
first  sought  condemnation  of  the  water  and 
property  rights  in  question.  It  may  be  that, 
speaking  generally,  the  use  of  water  for  usu- 
al dty  and  domestic  purposes  is  a  public  use 
of  a  character  superior  to  the  use  of  water 
for  irrigation;  and  that,  were  we  to  put 
aside  the  fact  of  the  acquisition  of  the  use 
of  this  water  for  power  only,  and  the  com- 
parative necessities  of  the  irrigation  district 
and  the  dty,  we  might  fed  required  to  hold 
that  the  disposition  of  the  question  of  public 
use  and  necessity  was  properly  disposed  of 
by  the  trial  court  in  favor  of  the  dty.  But 
our  problem  is  not  so  narrowly  conditioned. 
Having  in  view  what  seems  to  us  the  greater 
necessity  of  the  irrigation  district,  the  great- 
er public  benefit  to  result  from  the  completion 
and  putting  in  operation  of  Its  project,  and 
the  fact  that  the  dty  will  manifestly  go  on 
practically  undisturbed  In  the  furnishing  ot 
Itself  and  Its  dtlzens  with  water,  even, 
though  It  be  compelled  to  look  elsewhere  for 
pumping  power  than  to  its  present  source  in 
that  behalf,  we  cannot  escape  the  conclusion 
that  the  public  use,  to  which  the  irrigation 
district  proposes  to  devote  all  of  the  water 
and  property  it  seeks,  is  superior  to  that  of 
the  dty,  in  that  the  public  will  reap  a  greater  . 
benefit  from  the  proposed  use  by  the  irrigation 
district  than  It  would  from  the  proposed  use 
by  the  dty. 

There  seems  but  little  room  for  controver- 
sy touching  the  law  that  should  govern  our 
disposition  of  this  question.    In  section  4  of 
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o«r  Water  Code,  Laws  of  1917,  p.  44S,  we 
read: 

"In  condemnation  proceedings  the  conrt  shall 
determine  what  use  wHl  be  for  the  neatest 
public  benefit,  and  that  use  shall  be  deemed  a 
snperior  one.    •    •    • " 

Tbls,  seemingly,  Is  the  first  time  in  tbls 
state  that  conflicting  claims  to  the  exercise 
of  the  right  of  eminent  domain  hare  arisen 
in  a  condemnation  case,  wherein  two  parties 
to  the  proceeding  are  for  the  first  time  assert- 
ing their  conflicting  eminent  domain  claims. 
We  apprehend,  however,  that  the  rule  would 
not  be  in  principle  materially  dilTerent  from 
that  which  obtains  when  one  imblic  service 
corporation  is  seeking  to  acquire  by  condem- 
nation the  property  of  another  public  serv- 
ice corporation  already  devoted  to  a  publlb 
use.  Since  the  irrigation  district  was  plainly 
prior  in  point  of  time,  in  the  beginning  of  its 
condemnation  proceeding,  and  because  of  the 
fact  alone  has  at  least  the  presumiptlve  superi- 
or right  In  its  favor  (Samish  River  Boom  Co. 
V.  Union  Boom  Co.,  32  Wash.  686,  73  Pac. 
670;  State  ex  rd.  Cascade  Public  Service 
Corporation  v.  Superior  Court,  53  Wash.  321, 
lOX  Pac.  1004;  Chehalis  v.  Centralia,  77 
Wash.  673,  138  Pac.  298),  it  would  seem  that 
the  city  is  in  but  little  better  position,  if 
any,  than  it  would  be  if  it  were  seeking  to 
condemn  this  hundred  second  feet  of  water 
had  the  irrigation  district  already  acquired 
such  water ;  though  It  is  probable,  in  such  a 
case,  that  the  city  would  have  a  somewhat 
greater  burden  of  proof  of  superior  use.  The 
rule  measuring  the  decree  of  necessity  of  a 
condemnor,  as  against  another  public  service 
eorporatlon,  seems  to  be  stated  in  keeping 
with  the  views  of  this  court  in  Its  quotation 
from  Lewis  on  Eminent  Domain  (2d  Ed.)  § 
276,  in  State  ex  rel.  Skamania  Boom  Co.  v. 
Superior  Ct,  47  Wash.  166,  169,  01  Pac.  637, 
638,  as  follows: 

"'But  we  shonld  say  that  there  was  a  rea- 
sonable necessity  for  the  taking  where  the 
public  interests  would  be  better  subserved 
thereby,  or  where  the  advantages  to  the  con- 
demnor will  largely  exceed  the  disadvantages 
to '  the  eondemnee.'  " 

The  following  decisions  of  this  court  are 
In  harmony  with  this  view:  State  ex  reL 
Wash.  Boom  Co.  v.  Chehalis  Boom  Co.,  82 
Wash.  509, 144  Pac.  719 ;  State  ex  rel.  Union 
T.  &  S.  Bank  v.  Superior  Ct,  84  Wash.  20, 
145  Pac.  999,  149  Pac  324;  State  ex  reL 
South  Fork  L.  D.  Co.  v.  Superior  Ct,  102 
Wash.  460, 173  Pac.  192. 

Applying  the  rule  of  our  Water  Code  above 
'quoted  and  the  law  as  announced  in  these 
decisions,  we  reach  the  conclusion  that  the 
Judgment  of  the  trial  court  should  be  re- 
versed In  so  far  as  It  denies  to  the  irrigation 
district  the  right  of  acquisition,  through  this 
condemnation  proceeding,  of  the  water  rights 


and  property  It  seeks,  and  awards  to  the  Atf 
the  condemnation  rights  it  seeks. 

(8]  There  seems  to  be  an  attempt  by  the 
city,  by  Its  intervention,  to  acquire,  as  against 
the  Pacific  Power  &  Light  Company,  certain 
property  other  than  that  which  is  sought  to 
be  acquired  by  the  irrigation  district  Wheth- 
er or  not  the  city  desires  to  continue  its  ef- 
forts in  that  behalf  In  this  condemnation  pro- 
ceeding Is  not  made  plain  by  this  record.  We 
are  of  the  opinion,  however,  that  such  an  ef- 
fort on  the  part  of  the  dty,  by  Intervention 
in  this  condemnadon  proceeding,  is  not  a 
proper  procedure ;  and  that  the  city's  inter- 
vention should  be  dismissed  in  so  far  as  it 
seeks  acquisition  of  such  other  property,  but 
without  prejudice  to  the  city's  right  to  com- 
mence and  prosecute  such  condemnation  pro- 
ceedings as  It  sees  fit,  looking  to  the  acquisi- 
tion of  property  .rtghts  other  than  those 
sought  in  this  condemnation  proceeding  to. 
be  acquired  by  the  Irrigation  district 

The  cause  is  remanded  to  the  superior 
court  with  directions  to  render  an  adjudica- 
tion of  public  use  and  necessity  as  prayed  for 
by  the  Irrigation  district,  and  to  dismiss  the 
city's  Intervention  petition. 

HOLCOMB,  FULLERTON,  TOIiMAN, 
MACKINTOSH,  BRIDGES,  MAIN,  MITCH- 
ELL, and  HOVET,  33^  concur. 


GRAY  et  al.  v.  RAMSEY  et  al.     (No.  16340.) 

(Supreme  Conrt  of  Washington.    Jan.  24, 
1922.) 

Appeal  and  error  «=9832( I)— Opinion  affirming 
Judgment  not  subject  to  modltloatloa  on  re- 
hearing because  capable  of  unroasonable  oon- 
struction. 
Where  the  opinion  on  appeal  affirmed  Judg- 
ment granting  injunction  against  organization 
of  drainage   district  on  ground  that  the  open 
longitudinal   ditch  in   the  highway  to  be  con- 
structed  by   county  commissioners  to  redaim 
land  constitnted  an  additional  burden,  so  that 
condemnation  proceedings  were  necessary,  the 
opinion  was  not  subject  to  modification  on  re- 
hearing on  the  ground  that  it  appeared  from 
an  unreasonable  construction  of  the  language  of 
the  judgment  that   the   county  commissioners 
were  prohibited  from  going  forward  with  the 
organization. . 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
jr.  T.  Renald,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  200  Pac.  1074. 

Fred  C.  Brown,  Malcoln  Douglas,  Howard 
A.  Hanson,  and  Bert  C.  Ross,  all  of  Seattle, 
for  appellants. 
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O.  H.  Winders,  Joseph  C.  Slierman,  and 
Arfhnr  E.  Stmons,  all  of  Seattle,  for  rCBpond- 
ents. 

PER  CURIAM.  In  a  petition  for  rehear^ 
Ing  In  this  case,  we  are  requested  to  modify 
the  Judgment  -wfaerein  it  enjoins  the  commis- 
sioners from  taking  further  steps  looking  to 
the  organization  of  the  drainage  district  un- 
der the  plans  adopted  for  the  constructloD 
thereof.  The  modlflcation  Is  not  necessary. 
The  trial  court  restrained  the  commission- 
ers on  the  theory  that  the  statute  as  it  then 
was  permitted  only  cross  ditches,  and  did 
not  permit  kmgitndlnal  ditches  in  the  high- 
way. After  the  Mitry  of  the  Judgment,  and 
prior  to  the  time  the  cause  was  heard  here 
on  appeal,  the  Legislature  passed  an  act 
which  peormitted  the  construction  of  longitu- 
dinal ditdiesL  The  Judgment  of  the  trial 
court  was  sustained  upon  the  theory  that 
the  Jongitudlnal  ditch  proposed  would  cast 
an  additional  burden  or  servitude  upon  the 
abutting  property,  and  could  not  be  con- 
structed without  first  having  condemned  the 
right  to  do  80.  If  the  commissioners  should 
proceed  to  organize  the  district  for  the  pur- 
pose of  condemning  the  right  of  way,  and 
thereafter  constructing  the  ditch.  It  would 
be  an  unreasonable  construction  of  the  lan- 
guage of  the  Judgment,  read  in  the  light  of 
the  opinion  In  this  case,  to  hold  that  th^y 
were  prohibited  from  going  forward  with 
the  organization. 

Vbo  petition  for  rehearing  will  be  denied. 


LEAVENWORTH    STATE    BANK   at 
CASHMERE  APPLE  CO.  et  ai. 
(No.  16524.) 


•i.    V. 


(Supreme  Ckrart  of  Washington. 
1922.) 


Jan.  ao. 


1.  Contracts  ®=»I69— Court  may  consider  clr- 
■  oumstances  in  construing  written  contraots. 

Courts,  in  the  construction  of  written  con- 
tracts, look  to  the  language  employed,  the  sub- 
ject-matter, and  the  gurrouriding  circumstanc- 
es, and  are  never  sirat  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract 
was  made,  and  are  entitled  to  place  themselves 
in  the  same  situation  as  the  parties  who  made 
the  contract,  so  as  to  view  the  circumstances 
and  am>Iy  the  language  to  the  things  described. 

2.  Sales  9=385(2) — Contraot  for  manufaotuni 
of  boxes  held  one  for  mannfaoture  of  apple 
boxes  at  certain  mill  and  hence  performanoe 
excused  by  burning  of  mill. 

A  contract  to  sell  and  purchase  "125,000 
apple  boxes  to  be  manufactured"  in  certain 
sizes  and  dimensions  held  a  contract  to  msinu- 
facture  the  boxes  at  a  certain  factory,  in  view 
of  the  fact  that  both  buyer  and  seller  kfiew 
that  seller  had  only  one  factory  at  which  it 
manufactured  apple  boxes;   and  seller  was  not 


liable  for  failure  to  deliver  the  boxes  where 
such  factory  was  destroyed  by  fire,  under  a 
provision  in  the  contract  that  it  was  executed 
subject  to  fires,  strikes,  lodiouts,  etc. 

3.  Sales  «=>  164— Seller  liable  for  failure  to 
deliver,  though  mutual  mistake  as  to  nuin> 
her  of  boxes  on  hand.  , 

Where  seller  and  buyer  examined  a  pile  of 
boxes  and  entered  into  a  contract  of  sale  of 
75,000  boxes,  each  supposing  that  the  pile 
contained  that  number,  when  it  in  fact  did  not, 
the  seller  was  liable  for  damages  for  failure 
to  deliver  such  number;  it  being  the  seller's 
business  to  know  whether  there  were  as  many 
boxes  in  the  pile  as  it  agreed  to  sell  therefrom. 

4.  Sales  ®=>62— Agreement  to  make  up  short- 
age In  goods  held  independent  agreement. 

Where  seller  and  buyer  examined  a  pile 
of  boxes  belonging  to  seller,  and  it  was  as- 
sumed that  the  pdJs  contained  76,000  boxes, 
and  such  number  were  sold  to  th«  buyer  along 
with  125,000  other  boxes  to  be  manufactured, 
and  on  delivery  it  was  discovered  that  there 
was  a  great  shortage  in  the  pile,  an  oral  agree- 
ment by  the  seller  to  make  good  the  shortage 
by  manufacturiog  the  same  at  its  factory  was 
an  independent  contract,  and  was  not  effected 
by  a  provision  in  the  contract  of  sale,  excus- 
ing seller  from  delivery  in  case  of  fires,  strikes, 
lockouts,  etc.,  and  seller  was  bound  to  deliver 
the  75,000  boxes  notwithstanding  destruction 
of  its  factory  by  fire. 

Department  1. 

Appeal  from  Superior  C!ourt,  C!helan  Coun- 
ty; Wm.  A.  Grimsh4w,  Judge. 

Action  by  tbe  Leavenworth  State  Bank  and 
others  against  the  Cashmere  Apple  (Tompany 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal,  and  plaintiffs  file>cros8-ap. 
peaL    Affirmed. 

Hughes  A  Wallace,  of  Wenatchee,  for  ap- 
pdlanta. 

Herman  Howe^  of  Leavenworth,  and  (yorbin 
&  Easton,  of  Woiatdiee,'  for  respondents  and 
cross-appellants. 

BRIDGES,  J.  This  action  grows  out  of  a 
written  contract  entered  into  on  the  22d  day 
of  April,  1919,  between  the  respondent,  Pesh- 
astin  Mill  Company  as  the  seller,  and  the  ap- 
pellant Cashmere  Apple  Company  as  the  pur- 
chaser.    It  provided  that — 

The  "buyer  agrees  to  buy  and  seller  agrees 
to  sell  •  •  •  box  shocks  containi'--;  no  de- 
fects •  •  •  and  manufactured  in  a  uniform 
manner,  according  to  the  following  specifica- 
tions and  amounts: 

"75,000  apple  boxes  now  manufactured  and 
in  stock  at  Leavenworth,  Washington,  being 
part  of  the  t>oxes  inspected  by  the  buyer,  con- 
sisting of"  certain  sizes  described. 

"125,000  apple  boxes  to  be  manufactured" 
in  certain  sizes  and  dimepsions. 

"The  total  pear  boxes  required  by  the  buyer, 
manufactured"  according  to  certain  sizes  men- 
tioned. 

"The  total  dierry  lug  boxes  required  by  the 
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buyer,  manufaetnred  aecordinK  to  standard 
specifications  of  the  seller,"  and  to  be  of  cer- 
tain specifications. 

"The  total  cot  crates  required  by  the  buyer, 
to  be  manufactured  according  to  certain  stand- 
ard specifications  of  the  seller." 

"The  total  peach  boxes  required  by  the  buy- 
er, to  be  manufactured"  according  to  certain 
sizes. 

"The  75,000  apple  boxes  now  manufactured 
and  in  stock  at  Leayenworth,  Washington,  will 
be  shipped  at  once.  The  125,000  apple  boxes 
to  be  manufactured  will  be  delivered  as  rapid- 
ly as  possible.    •    •    • 

"It  is  agreed  between  the  buyer  and  the 
seller  that  this  contract  is  subject  to  fires, 
strikes,  lockouts,  delays  in  transportation,  car 
shortage,  and  other  contingencies  beyond  the 
control  of  the  parties  hereto." 

The  contract  fixed  the  prices,  and  provid- 
ed for  delivery  of  tbe  boxes  between  April 
and  November,  1919. 

Of  tbe  75,000  apple  boxes  described  as  "now 
manufactured  and  in  stock  at  Leavenworth" 
only  55,425  were  ever  delivered,  and  of  the 
125,000  boxes  "to  be  manufactured"  only  25,- 
600  were  ever  delivered.  A  part  of  these  de- 
liveries were  paid  for  by  the  apple  company, 
but  It  refused  to  pay  for  the  remainder,  be- 
cause It  claimed  to  be  greatly  damaged  by 
reason  of  the  failure  of  tbe  Pesbastln  Mill 
Company  to  deliver  tbe  remainder  of  tbe 
apple  boxes. 

A  few  words  at  this  time  concerning  the 
parties  to  the  action  are  necessary  for  an 
understanding  of  the  facts.  Tbe  Peshastin 
Mill  Company  assigned  its  claim  for  the  bal- 
ance claimed  to  be  due  it  for  boxes  shipped 
to  the  Leavmworth  State  Bank,  whldi  was 
tbe  original  plaintiff,  and  the  Cashmere  Ap- 
ple Company,  a  corporation,  was  the  orig- 
inal defendant.  The  respondents  Mills  and 
Loudenback,  copartners,  intervened  because, 
after  tbe  making  of  the  apple  contract,  they 
bad  become  the  owners  of  all  of  the  rights 
of  the  Cashmere  Apple  Company,  and  assum- 
ed all  of  Its  liabilities.  They  denied  any 
liability  to  the  bank.  The  interveners  and 
the  original  defendant,  Cashmere  Apple  Com- 
pany, by  cross-complaint  brought  Into  tbe  ac- 
tion tbe  Peshastin  Mill  Company  and  Leaven- 
worth Box  Company,  against  whom  they 
sought  to  recover  for  the  failure  of  the  Pesh- 
astin Mill  Company  to  deliver  apple  boxes, 
as  provided  in  the  contract,  and  they  also 
sought  to  offset  such  recovery  against  any 
amount  which  might  be  found  to  be  due  the 
bank  on  its  assigned  claim. 

The  case  was  tried  to  the  court  without  a 
Jury,  and  judgment  was  entered  in  favor  of 
the  plaintiff  bank  for  the  amount  sued  for, 
less  $1,761.75,  damages  awarded  by  the  court 
to  the  defendants  on  their  cross-complaint, 
and  on  account  of  the  failure  to  deliver  the 
balance  of  the  75,000  lot  of  boxes,  and  tbe 
court's  judgment  refused  to  give  tbe  cross- 
complainants  any  damages  on  account  of  the 


125,000  lot  of  apple  boxes.  Tbe  defendants 
have  appealed  from  that  part  of  the  judgment 
denying  them  any  damages  on  account  of 
tbe  125,000  lot  of  boxes,  and  tbe  plaintiff  has 
cross-appealed  from  that  portion  of  the  Judg- 
ment which  awarded  the  cross-complainants 
$1,761.75  damages  on  aoconnt  of  the  76,000 
lot  of  boxes. 

In  order  to  simplify  tbe  facts,  it  may  be 
said  that  the  appeal  of  the  defendants  in- 
volves only  that  portion  of  tbe  contract  with 
refwenoe  to  the  125,000  lot  of  box  sbooks, 
and  the  cross-appeal  involves  only  that  por- 
tion of  the  contract  with  reference  to  the 
75,000  apple  boxes  In  Bto<^  at  Leavenworth. 
None  of  tbe  other  boxes  mentioned  In  the 
contract  are  Involved  here. 

In  discussing  the  original  appeal  we  wUl 
refer  to  the  apple  company,  and  Mills  and 
Loudenback  as  appellants,  and  all  tbe  other 
parties  as  respondents,  and  in  discussing  the 
cross-appeal  we  wUl  refer  to  the  bank,  tbe 
Pesbastln  Mill  Company,  and  the  Leaven- 
worth Box  Company  as  cross-appellants,  and 
all  the  other  parties  as  appellants. 

The  respondents  have  at  all  times  admitted 
that  they  failed  and  refused  to  driver  all 
of  the  125,000  lot  of  apple  boxes,  and  as  ex- 
cuse therefor  alleged  and  undertook  to  prove 
that  under  the  terms  of  the  contract  all  of 
those  boxes  were  to  be  manufactured  by  tbe 
Peshastin  Mill  Company  at  its  lumber  and 
box  factory  located  at  Blewett,  Wash.,  and 
that,  after  It  bad  delivered  a  portion  of  such 
boxes,  and  on,  to  wit,  the  13th  day  of  Au- 
gust, ]019,  Its  entire  mill  was  destroyed  by 
flre,  thus  making  it  impossible  tot  it  tQ  com- 
ply with  Its  contract,  and  that  under  that 
provision  of  the  contract  which  provided  that 
it  was  subject  to  fire,  strikes,  etc.,  It  was 
relieved  of  further  duty  to  furnish  such 
boxes.  On  the  other  hand,  tbe  appellants 
contend  that  the  contract  was  merely  one 
of  bargain  and  sale,  and  not  one  of  manu- 
facture and  sale,  and  that  tbe  destruction  of 
tbe  mill  by  fire  did  not  relieve  the  respond- 
ents from  complying  with  ,  the  contract. 
Which  contention  shall  be  upheld  depends  up- 
on what  construction  shall  be  given  the  con- 
tract. Tbe  respondents  alleged  and  proved 
to  the  satisfaction  of  the  trial  court,  and  to 
our  satisfaction,  that  when  the  contract  was 
made  the  Peshastin  MUl  Company  owned  and 
operated  but  one  mill  for  the  manufacture  of 
apple  box  sbooks,  and  that  such  mill  was 
the  one  which  was  subsequoitly  destroyed 
by  flre,  and  that  the  appellants  had  knowl- 
edge of  these  facts  when  they  entered  Into 
the  contract.  The  appellants  contend  It  was 
error  for  the  court  to  receive  and  consider 
such  Character  of  testimony,  for  the  reason 
that  it  tended  to  add  to  or  vary  the  terms 
of  tbe  written  contract,  which  in  itself  was 
complete  and  definite.  We  have  no  doubt, 
however,  that  the  court  properly  received 
and  considered  this  evidence. 
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[1]  Tbe  proper  rule  is  laid  down  In  6  B.  C. 
Ix  849,  as  followB: 

"Courts,  in  the  construction  of  contracts, 
look  to  the  language  employed,  the  subject- 
matter,  and  the  Burrounding  drcumstances. 
They  are  never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract 
was  executed,  and  accordingly  they  are  enti- 
tled to  place  themselves  in  the  same  situation 
as  the  parties  who  made  the  contract,  so  as  to 
view  the,  circumstances  as  they  viewed  them, 
ahd  so  as  to  judge  of  the  meaning  of  the  words 
and  of  the  correct  aj^lication  of  the  language 
to  the  tilings  described." 

If  tbe  respondents  had  undertaken  to  prove 
that  there  was  an  oral  agreement  between 
the  parties  that  tbe  boxes  in  question  were 
to  be  manufactured  by  the  Peshastin  Mill 
Company,  at  its  Blewett  mill,  tben  the  atgu- 
moit  of  the  appellants  would  be  applicable, 
and  might,  under  some  circumstances,  be  sus- 
tained on  the  ground  that  BUdi  testimony 
tended  to  change  the  written  contract;  but 
the  testimony  involved  here  was  not  of  tliat 
character.  It  was  nothing  more  nor  less 
than  putting  the  court  in  possession  of  such 
Burrounding  facts  and  circumstances  as 
were  possessed  by  the  iwrties  at  the  time 
they  made  the  contract,  and  such  class  of 
testimony  is  always  admissible  as  an  aid  to 
a  construction  of  the  contract 

[2]  The  real  question,  then.  Is,  Does  the 
contract  mean  that  the  125,000  lot  of  apple 
iMxes  were  to  be  manufactured  by  the  Pesh- 
astin Mill  Company  at  its  Blewett  mill?  The 
contract  itself  says  that  these  boxes  are  to 
be  "manufactured  in  a  uniform  manner"  ac- 
cording to  certain  speciflcatlops,  and  that 
the  75,000  lot  of  boxes  are  "now  manufac- 
tured," and  that  tbe  125,000  lot  of  boxes  are 
"to  be  manufactured"  according  to  certain 
spedflcations,  and  that  the  pear  boxes  and 
cherry  boxes  and  cot  crates  and  peach  boxes 
are  "to  be  manufactured"  according  to  cer- 
tain designated  specifications,  and  that  the 
125,000  lot  of  apple  boxes  "to  be  manufactur- 
ed will  be  delivered  as  rapidly  as  possible." 
When  these  provisions  are  read  in  the  light 
of  the  information  which  all  of  the  parties 
bad,  it  seems  dear  to  us  that  the  contract 
means  that  the  125,000  lot  of  boxes  were  to 
be  manufactured  by  the  Peshastin  Mill  Com- 
pany at  its  Blewett  mill.  In'  other  words, 
it  was  a  contract  for  manufacture  and  sale, 
and  not  one  of  bargain  and  sale.  It  would 
be  an  unnatural  and  strained  construction 
to  hold  that  the  words  "manufactured"  and 
"to  i>e  manufactured,''  so  often  used  in  the 
contract,  meant  that  the  boxes  were  to  be 
made  by  any  person  or  company.  To  so  hold 
would  be  to  deprive  the  provisions  with  ref- 
erence to  fire  and  strikes  of  all,  or  nearly  all, 
its  use  or  benefit,  for  it  is  manifest  that  all 
the  numerous  existing  plants  engaged  in 
the  business  of  manufacturing  apple  boxes 
would  not  lUcely  be  destroyed  within  the  sev- 


en or  eight  months  within  whlcb  these  boxes 
were  to  be  delivered. 

The  appellants  cite  a  large  lumber  Ol  cases, 
but  seem  most  particularly  to  rely  on  Thomp- 
son ft  Stacy  Co,  V.  Evans,  Coleman  ft  Evans. 
100  Wash.  277,  170  Paa  578;  NeweU  v.  New 
Holstein  Canning  Co.,  119  Wis.  635,  97  N. 
W.  487,  and  Anderson  v.  May,  60  Minn.  280, 
62  N.  W.  680,  17  Ia  B.  A.  666,  86  Am.  St  Bep. 
642.  We  find  nothing  in  these  cases,  or  oth- 
ers cited  by  the  appellants,  contrary  to  tbe 
^ew  we  have  expressed. 

In  tbe  Thompson  Case,  supra,  the  appel* 
lants  were  residents  of  Vancouver,  B.  C,  and 
entered  Into  an  agreement  with  the  respond- 
ents to  sell  them  certain  standard  Calcutta 
grain  sacks,  to  be  delivered  at  Seattle  or  Ta« 
coma.    One  dause  of  the  contract  was  thafc— 

"All  agreements  contained  herein  are  contin- 
gent on  strikes,  accidents  and  other  delays,  un- 
avoidable or  beyond  onr  control." 

The  respondents  sued  the  ai^ellants  for 
damages  because  of  failure  to  deliver  tbe 
sacks,  and .  the  defense  was  that  within  the 
time  the  sacks  were  to  be  delivered  the  gov- 
ernments of  Canada  and  Great  Britain  pro- 
hibited the  exportation  from  Canada  of  any 
grain  sacks  such  as  those  described  in  tbe 
contract  and  tiiat  because  thereof,  the  appel- 
lants were  unable  to  comply  with  their  con- 
tract There  was  nothing  at  all  in  that  con- 
tract which  tended  to  show  that  tbe  sacks 
were  to  be  shipped  from  Canada,  or  any  oth- 
er British  province,  and  the  court  very  prop- 
erly held  that  the  action  of  the  Canadian  and 
British  governments,  prohibiting  the  ship- 
ment of  such  sacks,  was  no  defense. 

In  the  Newell  Case,  supra,  the  facts  were 
that  Newell  was  a  merchant,  and  entered  into 
a  contract  VTlth  the  canning  company  where- 
by he  was  to  purchase  and  the  company  was 
to  sell  and  deliver  to  him  a  certain  quantity 
of  ripe  tomatoes,  to  t>e  canned  at  the  can- 
nery of  the  ax^ellant.  The  tomatoes  •  were 
not  delivered.  Suit  for  damages  resulted. 
The  defense  was  that  about  the  time  the  to- 
matoes grown  by  the  appellant  were  to  be 
gathered  an  unusnal  frost  destittyed  th«n. 
The  court  held  that  there  was  nothing  in  the 
contract  to  indicate  tliat  the  tomatoes  pur- 
chased were  to  be  grown  by  any  particular 
person,  or  on  any  particular  land,  and  that 
it  was  the  duty  of  the  appellant  to  obtain 
the  tomatoes  anywhere  it  could  for  the  pur- 
pose of  complying  with  the  contract  The 
court  very  properly  held  that  such  a  defense 
would  add  an  entirely  new  term  or  condition 
to  the  contract  It  seems  to  us  plain  that 
that  case  is  not  at  ail  in  point  We  do  not 
think  it  necessary  to  detail  the  facts  of  any 
of  the  other  cases  cited.  They  all  involve 
facts  materially  different  from  those  in  this 
case. 

We  hold  that,  und^  the  terms  of  the  con- 
tract here,  it  was  not  the  duty  of  tbe  Pesh- 
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astln  Mill  Oompany,  after  the  destruction 
of  its  plant,  to  go  into  the  open  market  and 
IMirchase  boxes,  or  have  them  manufactured 
by  other  concerns,  for  the  purpose  of  com- 
plying with  Its  contract,  and  that  the  de- 
struction of  its  mill  by  fire  relieved  it  of 
obligaUon  to  deliver  any  of  the  125,000  lot 
of  box  shooks  subsequent  to  the  fire. 

It  Is  now  necessary  to  consider  the  cross* 
appeaL 

[3,4]  It  win  be  remembered  that  it  con- 
cerns only  that  Item  of  the  contract  wtSi 
reference  to  the  75,000  boxes  "now  manufac- 
tured and  in  stock  at  Leavenworth."  The 
testimony  seems  to  show  that  there'were  not 
75,000  boxes  in  'the  pile  located  at  Leaven- 
worth, and  that  on  that  account  the  cross- 
appellant  did  not  deliver  the  complete  nnm- 
ber  provided  fdr  by  the  contract,  to  wit,  76,- 
000.  They  contend  that  before  the  contract 
was  entered  into  all  the  parties  to  it  exam- 
ined this  pile  of  box  shocks,  and  each  sup- 
posed that  there  were  at  least  sufflclent 
there  to  supply  the  demand  of  the  contract. 
Oross-appellant  dtes  many  cases  to  the  effect 
that  where  both  parties  to  a  contract  assume 
the  existence  of  a  certain  thing,  and  contract 
with  reference  to  that  assumption,  if  the 
thing  assumed  to  exist  does  not  In  fact  ex- 
ist, then  the  contract  is  void.  Tbe  testimony 
here,  however,  as  found  by  the  trial  court — 
and  we  think  the  finding  was  correct— does 
not  make  the  doctrine  contended  for  by  the 
cross-appellant  applicable  to  this  case. 
While  it  is  true  that  both  parties  to  the  con- 
tract saw  and  examined  the  pile  supposed 
to  contain  75,000  boxes,  yet  the  examination 
made  by  appellants  was  not,  and  could  not 
have  been  such  as  that  they  could  determine 
that  there  would  not  be  a  shortage.  On  the 
other  hand,  the  pile  of  boxes  belonged  to  the 
Pesbastin  Mill  Company,  and  It  was  Its  busi- 
ness to  know  whether  there  were  as  many 
shooks  in  the  pile  as  it  agreed  to  sell  there- 
f  romt  Besides  this,  the  testimony  shows  that 
the  purchasers  did  not  rely  upon  their  inves- 
tigation, but  were  assured  by  the  mill  com,- 
pany  that,,  there  were  amply  sufficient  boxes 
In  the  pile  to  furnish  the  amount  provided 
for  in  the  contract  But  cross-appellant  fur- 
ther contends  that  after  the  parties  learned 
of'  the  shortage  there  was  an  oral  agreement 
between  them  that  the  difference  should  be 
made  up  by  the  mill  company  ipanufacturing 
them  at  its  plant  at  Blewett,  and  it  is  con- 
tended that  such  oral  contract  was  but  a 
modification  of  the  written  contract  in  that 
regard,  and  that  the  fire  clause  in  the  writ- 
ten contract  is  applicable  and  would  relieve 
the  Pesbastin  Mill  Company.  We  cannot  ac- 
cept this  view.  In  the  first  place,  we  do  not 
think  the  evidence  shows  that  any  new  con- 
tract or  arrangement  was  made,  and  if  it 
should  be  conceded  that  It  was  made,  it 
would  be  entirely  Independent  of  the  written 


contract,  and  the  mill  company  woold  be 
bound  to  comply  with  the  oral  ctmtract,  and 
the  destruction  of  the  mill  would  not  relieve 
It.  A  very  thorough  consideration  of  this 
case  convinces  us  that  the  Judgment  of  the 
trial  court  was  right,  and  we  affirm  it. 

PARKER,     C.     J.,     and     FUUC^BETON, 
MITCHBLL,  and  TOLMAN,  3J^  concur. 


LEAVENWORTH  STATE  BANK  v.  WENAT* 
CHEE  VALLEY  FRUIT  EXCHANGE  et 
al.  (S.  &  G.  FRUIT  CO.,  iBtarveflsr).  (No. 
16550.) 

(Supreme  (yourt  of  Washington.    Jan.  SO, 
1922.) 

1.  Astlgnmantt  ^b>IOO— Assigass  may  reoevsr 
entire  amount 

Where  mill,  as  It  loaded  and  shipped  out 
each  carload  of  boxes,  borrowed  from  a  bask 
85  per  cent,  of  the  amount  of  each  invoice, 
and  at  the  time  gave  to  the  bank  its  note  for 
the  loans,  and  assigned  each  invoice  fo  the 
bank  "For  value  received  this  account  has 
been  assigned  to  the  L.  Bank.  Please  remit  to 
them  when  due"— the  bank  was  entitled  to  re- 
cover the  entire  amount  of  the  valne  of  each 
invoice;  it  being  no  concern  of  the  debtor  tliat 
the  assignee  must  account  to  the  assignor  for 
a  part  of  the  amount  collected,  under  Bern. 
Code  1915,  S  191. 

2.  Sales  (S=>66— Parohaser  held  not  llaUa  for 
certain  goods  shipped  to  third  party. 

Where  fruit  exchange  at  time  of  making 
contract  for  purchase  of  a  certain  number  of 
pear  boxes  orally  arranged  with  the  seller  that 
part  of  theih  should  be  shipped  directly  to 
another  fruit  company,  such  buyer  was  not 
liable  for  an  excess  shipped  to  such  other  fruit 
company  without  knowledge  of  the  buyer,  but 
the  fruit  company  receiving  such  excess  was 
liable  therefor. 

3.  Judgment  <8=3233— Plaintiff  held  entitled  to 
Judgment  against  intervener. 

In  action  to  recover  price  of  boxes  ordered 
by  defendant  and  shipped  to  defendant  and  a 
third  party,  where  third  party  intervened  and 
asked  for  affirmative  relief,  the  court  erred  In 
refusing  to  render  Judgment  against  such  third 
party  for  boxes  delivered  to  it  under  an  oral 
agreement  in  excess  of  the  number  ordered 
by  defendant,^  all  of  the  parties  being  before 
the  court,  and  it  being  a  useless  procedure 
to  force  plaintiff  to  bring  another  independent 
action  on  account  of  the  excess. 

4.  Sales  «=962— Seller  held  entitled  to  market 
value  of  boxes  shipped  In  excess  of  order. 

Where  a  certain  number  of  boxes  were  sold 
to  defendant  under  a  written  contract,  and 
seller  was  directed  to  ship  part  of  the  boxes 
to  a  third  party,  and  under  an  oral  agreement 
with  such  third  party  boxes  were  shipped  to 
it  in  excess  of  the  number  ordered,  such  third 
{jsrty  was  liable  for  the  market  price  of  the 
excess  boxes  shipped,  and  was  not  entitled  to 
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have  them  deli7ered  at  the  contract  price;  its 
contract  being  Independent  of  the  original  con- 
tract. 

Department  L 

Appeal  from  Superior  Court,  Chelan  C<Hin- 
ty;  Wm.  A.  Grlmshaw,  Judge. 

Action  by  the  Leavenworth  State  Bank 
against  the  Wenatchee  Valley  Fruit  Ex- 
change, In  which  the  S.  &  G.  Fruit  Company 
intervene,  and  in  which  intervener  and  de- 
fendant file  cross-complaint  against  plaintiff 
and  the  Peshastln  Mill  Company.  Judgment 
for  plaintiff,  and  defendants  and  intervener 
appeal,  and  plaintiff  and  cross-defendant  file 
cross-appeal.  AfOrmed  on  original  appeal, 
and  reversed,  with  directions,  on  cross-ap- 
peal. 

Haines  &  Wallace,  of  Wenatchee,  for  ap- 
pellant 

Herman  Howe,  of  Leavenworth,  and  Cor- 
bin  A  Easton,  of  Wenatchee,  for  respondents 
and  cross-appellants. 

BRIDGES,  J.  This  action  grows  out  of 
a  written  contract  between'  the  Peshastln 
Mill  Company,  as  the  seller,  and  Wenatchee 
Valley  Fruit  Exchange,  a  coritoration,  as 
the  purchaser.  In  many  respects  this  is  a 
companion  case,  with  that  of  Leavenworth 
State  Bank  et  al.  v.  Cashmere  Apple  Co.  et 
al.,  recently  decided  and  found  in  204  Pac. 
5.  The  contract  here  Is  substantially  the 
same  as  the  one  Involved  tn  that  case,  ex- 
cept as  to  the  amount  of  the  boxes.  In  this 
contract  the  seller  agreed  to  sell  and  the 
purchaser  agreed  to  purchase  "40,000  apple 
boxes,  now  manufactured  and  in  stock  at 
Leavenworth,  Washington,"  and  "200,000 
apple  boxes  to  be  manufactured,"  according 
to  certain  spedflcations,  and  "15,000  pear 
boxes  to  be  manufactured"  according  to  cer- 
tain specifications,  and  certain  other,  kinds 
of  boxes  which  this  action  does  not  particu- 
larly concern.  The  purchaser  paid  $1,000 
down  on  the  purchase  price.  Further  pro- 
vision will  be  found  tn  the  contract  shown 
in  the  Cashmere  Apple  Co.  Case,  supra. 

Apparently  all  of  the  40,000  lot  of  apple 
boxes  "now  manufactured  and  iu  stock  at 
Leavenworth"  were  delivered,  but  a  large 
amount  of  the  lot  of  200,000  apple  boxes 
"to  be  manufactured"  were  never  delivered. 
It  appears  that  there  were  eight  different 
carloads  of  boxes  shipped  out  In  the  name  of 
the  Wenatchee  Valley  Fruit  Exchange,  some 
of  which  were  delivered  to  that  company, 
and  some  to  the  S.  &  G.  Fruit  Company. 
The  sixth  carload,  which  was  of  pear  boxes, 
and  which  is  the  basis  of  plaintiff's  sixth 
cause  of  action,  and  in  part  the  basis  of  a 
cross-appeal  by  the  plaintiff,  was  delivered 
to  the  S.  &  G.  Fruit  Company. 

The  situation  of  the  various  parties  to  the 
action  is  somewhat  confusing,  and  we  think 
Inadvisable  to  say  a  few  words  with  refer- 


ence thereto.  The  Peshastln  Mill  Company, 
which  was  the  seller  in  the  contract,  assigned 
its  claim  against  the  Wenatchee  VaUey 
Fruit  Exchange,  for  all  of  the  eight  carloads 
of  boxes  shipped,  to  the  Leavenworth  State 
Bank,  which  originally  brought  this  action 
against  the  Fruit  Exchange,  as  the  sole 
defendant  In  a  general  way,  that  defend- 
ant's answer  vdenied  any  liability  to  the 
bank.  At  this  stage  of  ihe  proceedings  the 
S.  &  G.  Company  intervened,  and  joined  with 
the  original  defendant,  Wenatchee  Valley 
E^uit  Exchange,  in  what  they  designate  as 
"an  a£armative  defense,  and  by  way  of 
counterclaim  and  set-off  against  each  of  the 
several  causes  of  action  set  up  in  the  plain- 
tlfTs  complaint,  and  as  a  cross-complaint 
against  the  Peshastln  Mill  Company,  a  cor- 
poration, and  the  Leavenworth  Box  Com- 
pany, a  corporation,  and  Joined  therewith 
and  made  a  part  thereof  the  complaint  In 
intervention  of  the  S.  &  Q.  Fmlt  Company, 
a  corporation."  These  joint  pleaders,  in 
irabstance,  admitted  that  they  had  received 
the  various  boxes  sued  for,  and  alleged  that 
the  bank  and  the  Peshastln  MiU  Company 
and  the  Leavenworth  Box  Company  had 
breached  the  contract  hereinbefore  men- 
tioned, In  that  they  had  failed  to  ship  a 
large  portion  of  the  200,000  lot  of  apple 
boxes,  and  sought  set-offs  and  damages  in 
a  sum  in  excess  of  |15,000. 

The  total  amount  sued  for  by  tbe  idaintiff 
was  $7,633,  less  certain  freights  which  had 
been  paid  by  the  companies  receiving  the 
Bhlinnents.  The  court  gave  the  bank  judg- 
ment for  16,012.78,  together  with  interest, 
and  refused  any  relief  to  the  Wenatdiee 
Valley  Fruit  Exchange  and  the  S.  ft  O.  Fruit 
Company  on  their  croes-complalnt  and  coun- 
terclaim. The  companies  last  named  have 
appealed  from  that  part  of  the  judgment 
refusing  them  damages  on  th^r  counter- 
claim, and  the  bank  has  cross-appealed  on 
the  ground  that  Its  judgment  should  have 
been  for  a  larger  sum. 

In  discussing  the  original  appeal  we  will 
refer  to  the  Wenatchee  Valley  Fruit  Exchange 
and  the  S.  &  G.  Company  as  appellants,  and 
the  other  parties  as  respondents,  and  in 
discussing  the  cross-appeal  we  will  refer 
to  the  bank  and  the  Peshastln  MiU  Company 
as  cross-appellants,  and  all  of  the  other  par- 
ties as  cross-respondents.  We  will  flrst  dis- 
cuss the  original  appeal. 

The  respondents  have  at  all  times  admitted 
they  failed  to  deliver  a  large  portion  ^  the 
200,000  lot  of  apple  boxes  and  as  an  excutse 
therefor  alleged,  and  undertook  to  prove,  as 
was  done  in  the  Cashmere  Apple  Co.  Case, 
sujira,  that  under  the  terms  of  the  contract 
all  of  those  boxes  were  to  be  manufactured 
by  the  Peshastln  Mill  Company  at  its  lum- 
ber and  box  factory,  located  near  Blewett, 
Wash.,  and  that  after  it  had  manufactured 
and  delivered  a  portion  of  snch  boxes,  and 
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on,  to  wit,  flie  13th  day  of  Angnst,  1919,  Its 
entire  mill  was  destroyed  by  fire,  thus  making' 
It  impossible  for  It  to  comply  with  its  eon- 
tract,  and  that  under  the  provisions  of  that 
instrument  with  reference  to  fires,  strikes, 
etc.,  they  were  relieved  of  further  duty  in 
that  regard.  The  appellants,  however,  con- 
tend that  the  contract  was  one  of  bargain 
and  sale,  and  not  manufacture  and  sale, 
and  that  the  destruction  of  the  mill  did  not 
reUeve  the  respondent  from  furnishing  the 
whole  of  the  boxes  provided  for  in  the  con- 
tract. 

The  legal  questions  involved  here,  in  so  far 
as  the  original  appeal  is  concerned,  are  sub- 
stantially the  same  as  those  involved  in  the 
original  appeal  in  the  Cashmere  Apple  Com- 
pany Case,  supra,  and  what  was  said  there 
with  reference  to  the  original  appeal  is  ap- 
plicable here,  and  we  do  not  consider  it  neces- 
sary to  make  any  further  discussion  of  the 
question.  The  conclusion  reached  in  the 
Apple  Co.  Case,  supra,  was  to  affirm  the  Judg- 
ment to  the  effect  that  the  appellants  were 
not  entitled  to  recover  anything  on  their 
counterclaim  and  cross-comitolnt  For  the 
reasons  there  given  we  come  to  the  same  con- 
clusion here. 
We  will  now  consider  the  cross-appeaL 
[1]  Two  distinct  questions  are  involved 
therein;  the  first  one  is  based  upon  the  fol- 
lowing fftcts:  The  testlmoiy  shows,  and 
the  trial  court  found,  that  as  the  Peshastin 
Mill  Company  loaded  and  shipped  out  each 
carload  of  boxes,  it  borrowed  from  the  bank 
86  per  cent  of  the  amount  of  the  value  of 
each  invoice,  and  at  that  time  gave  to  the 
bank  its  pr(»niasory  note  for  the  amount  so 
obtained,  and  delivered  to  the  bank,  as  col- 
lateral security,  the  invoica  Each  one  of 
these  invoices  was  assigned  to  the  bank  in 
the  following  words: 

"For  value  received  this  account  has  been 
assigned  to  the  Leavenworth  State  Bank,  Leav- 
enworth, Washington.  Please  remit  to  them 
when  due." 

The  trial  court  refused  to  give  the  bank 
judgment  for  any  amount  more  than  it 
advanced  on  the  invoices,  to  wit  85  per  cent.  | 
tho'eof,  and  it  has  cross-appealed  because 
the  court  refused  Judgment  for  the  full 
amount  of  the  Invoices,  less  proper  set-offs 
or  counterclaims.  The  cross-respondents  con- 
cede that  an  assignee  of  an  account  may 
recover  the  whole  amoUtat  assigned,  less 
proper  offsets,  even  though  there  was  no 
consideration  for  the  assignment,  and  the 
assignee  is  in  law  bound  to  account  to  the 
assignor,  but  contends  that  where  the  assign- 
ment is  made  only  for  security  the  recovery 
is  limited  to  the  amount  of  the  debt  which 
was  secured.  On  the  other  hand,  the  cross- 
appellant  argues  that  the  fact  that  the  as- 
signment was  made  as  security  can  make 
no  difference  so  long  as  the  whole  amount 
has  been  assigned. 


Section  191,  Rem.  Code,  xvovldes  that  any 
assignee  of  any  book  account  or  chose  in 
action  for  the  payment  of  money  and  by 
assignment  in  writing  may  by  virtue  of  audi 
assignment — 

"sue  and  maintain  an  action  or  actions  in  bis 
or  her  name,  against  the  obligor  or  obligors, 
debtor  or  debtors,  therein  named,  notwithstand- 
ing the  assignor  may  have  an  interest  in  the 
thing  assigned:  Provided,  that  any  debtor  may 
plead  in  defense  a  counterclaim  or  an  offset, 
if  held  by  him  against  the  original  owner, 
against  the  debt  assigned,  save  that  no  roun- 
terdaim  or  offset  shall  be  pleaded  against  ne- 
gotiable paper  assigned  before  due,  and  where 
the  holder  thereof  has  purchased  the  same  in 
good  faith  and  for  value,  and  is  the  owner 
of  all  interest  therein." 

This  question  is  not  a  new  one  in  this 
court.  In  the  case  of  Von  Tobel  v.  Stetson 
&  Post  Mill  Co.,  32  Wash.  683,  73  Pac.  788, 
we  said: 

"While  Hochbrunn  was  on  the  stand  he  tes- 
tified that  the  claim  sued  upon  had  been  as- 
signed to  the  respondent  as  security  for  a 
debt,  and  that  the  debt  had  been  fully  paid  prior 
to  the  trial.  The  assignment  was  in  writing, 
and  there  had  been  no  reassignment  of  the 
claim  from  the  respondent  to  Hochbrunn.  The 
appellant  contends  that  the  payment  of  the 
debt  itself  operated  as  a  reassignment  of  the 
claim,  and  hence  the  respondent  was  not  the 
real  party  in  interest." 

The  court  then  proceeded  to  show  that  the 
mere  fact  that  the  debt  was  paid  did  not 
amount  to  a  reassignment  of  the  claim,  and 
further  said: 

"So  here,  notwithstanding  the  respondent 
may  have  held  the  claim  at  the  time  of  the 
trial  by  a  mere  naked  legal  title,  we  think  he 
had  such  an  interest  as  would  entitle  him  to 
maintain  this  action  in  his  own  name." 
• 

To  the  same  effect  are  McDaniel  v.  Press- 
ler,  3  "Wash.  636,  29  Pac.  209;  RiddeU  v. 
Pridiard,  12  Wash.  601,  41  Pac.  906;  State 
ex  rel.  Adj.  Co.  v.  Superior  Court,  67  Wash. 
365,  121  Pac.  847;  Yamamoto  v.  Pnget 
Sound  Lumber  Co.,  84  Wash.  411,  146  Pac. 
861:  Olson  ▼.  Hagan,  102  Wash.  321, 172  Pac. 
1173. 

In  2  R.  C.  Ij.  p.  640,  the  rule  is  laid  down 
as  follows: 

"It  is  sometimes  provided  by  statute  that 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  and  under  such 
statutes  it  is  generally  held  that  an  assignment 
absolute  in  its  terms,  and  vesting  in  the  as- 
signee the  apparent  legal  title  to  a  chose  in 
action,  is  considered  as  being  unaffected  by  a 
collateral  contemporaneous  agreement  respect- 
ing the  proceeds,  and  the  assignee  may  sue 
in  his  own  name  as  the  real  party  in  interest, 
even  though  the  entire  consideration  for  the 
assignment  is  made  to  depend  on  the  contingen- 
cy of  collection,  or  the  assignee  is  to  account 
to  the  assignor  for  the  proceeds  when  col- 
lected. In  the  majority  of  jurisdictions  Tt  is 
no  defense  to  an  action  on  commercial  paper 
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that  the  plaintiff  may  b«  holdintr  it  without 
consideration  or  subject  to  equities  between 
him  and  tite  assignor." 

In  the  case  of  Manley,  etc  ▼•  Park,  68 
Kan.  400,  75  Pac.  657,  66  Ia  B.  A.  967, 1  Ann. 
Gas.  832,  the  court,  addressing  itself  to  this 
subject,  said: 

"The  original  owner  is  still  the  person  to  be 
finally  benefited  by  the  litigation,  but  his  legal 
demand  is  no  longer  against  the  maker  of  tiie 
note,  but  against  the  person  to  whom  he  has 
assigned  it.  When  the  obligor  is  sued  by  such 
assignee  (no  claim  as  innocent  purchaser  being 
involved);  he  can  make  any  defense  he  could 
have  made  against  the  assignor;  he  is  fully 
protected  against  another  action;  and  in  no 
way  is  it  a  matter  of  the  slightest  concern  to 
him  what  arrangement  between  the  plaintiff 
and  the  original  creditor  occasioned  the  as- 
signment. This  being  true,  it  would  be  a  sac- 
rifice of  substance  to  form  to  permit  the  de- 
fendant to  defeat  the  action  by  showing  a  fail- 
ure of  consideration  for  the  transfer,  or  that 
the  plaintiff  was  bound  to  account  to  his  as- 
signor for  a  part  or  all  of  the  proceeds." 

In  this  case  the  assignment  of  the  whole 
of  each  Invoice  was  made  to  the  bank,  and 
If  the  bank  be  i>aid  the  fnll  amount  certainly 
the  debtor  conld  not  thereafter  be  called 
upon  by  the  assignor  to  pay  any  portion  of 
the  debt  If  the  debtor  Is  protected  in  his 
payment  to  the  assignee,  it  can  be  no  concern 
of  his  that  the  assignee  must  account  to  the 
assignor  for  a  part  or  the  whole  amount  so 
collected.  It  is  oar  conclnslon  that  the  plaln- 
tur  had  a  right  to  recover  the  whole  amount 
of  the  assignments,  less  any  just  ofTset  oe 
counterclaim. 

The  second  division  of  the  cross-ai>peal  Is 
upon  the  following  facta:  The  contract  pro- 
vided for  16,000  pear  boxes  at  $14.60  per 
hundred.  The  sixth  cause  of  action  was  for 
$1,440  on  a  shlpnrent  In  one  car  of  8,000  pear 
boxes  at  the  market  price  of  $18  per  hun- 
dred, instead  of  $14.50  per  hundred,  as  pro- 
vided in  the  contract.  It  also  appears  that 
previous  to  that  shipment  all  but  3,800  of 
the  16,000  pear  boxes  provided  by  the  con- 
tract had  been  shipped,  and  the  shipment  of 
the  8,000  pear  boxes  was  in  excess  of  the 
contract  number  by  4,200  boxes,  and  the 
court  refused  to  give  judgment  against  either 
of  the  cross-respondents  on  account  of  that 
excess,  although  it  appears  to  be  admitted 
that  the  excess  was  received  and  retained 
by  the  S.  &  G.  Fruit  Ctompany. 

[2]  The  cross-appellants  contend  that  they 
are  entitled  to  Judgment  against  either  or 
both  of  the  appellants  on  such  excess  boxes,  at 
the  market  price  at  the  time  of  the  shipment, 
which  it  appears  was  $18  per  hundred.  We 
are  satisfied  that  the  Wenatchee  Valley  Fruit 
Exchange,  at  the  time  of  making  the  con- 
tract, or  thereafter,  orally  arranged  with  the 
Peshastin  Mill  Company  that  part  of  the 
boxes  contracted  for  should  be  shipped  di- 
rectly to  the  S.  &  O.  Fruit  Company,  but  we 
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find  nothing  in  the  testimony  which  indicates 
that  the  Valley  Fruit  Ejxchange  ordered  any 
excess  pear  boxes  shipped,  nor  did  it  know 
that  any  suCh  excess  had  been  shipped  and 
delivered  to  Its  co-cross-respondent  Under 
these  drcumstances,  we  do  not  see  how  the 
Exchange  could  be  made  liable  for  such  excess 
of  boxes  at  any  iNrioe,  and  the  court  was  right 
In  refusing  to  give  judgment  against  It  on 
account  of  such  excess  boxes. 

[3]  But  the  testimony  seems  to  Indicate 
that  there  was  some  verbal  arrangement  b^ 
tween  the  Peshastin  Mill  Company  and  the 
S.  &  O.  Fruit  Company,  whereby  the  former 
was  to  ship  to  the  latter  this  full  carload  of 
pear  boxes.  Since  the  Peshastin  Mill  Com- 
pany actually  shipped  this  excess  of  pear 
boxes,  and  the  S.  &  O.  Fruit  Company  actu- 
ally received  and  used  them.  It  would  seem 
that  the  latter  ought  to  pay  for  them.  It 
certainly  cannot  receive  the  boxes  and  use 
them  without  making  compensation.  The 
court  refused,  however,  to  give  any  judgment 
against  It  In  Its  bri^  In  answer  to  the 
cross-appeal  It  admits  that  these  extra  boxes 
"were  delivered  under  an  oral  contract  be- 
tween the  Peshastin  Mill  Company  and  the 
S.  &  G.  Fruit  Company"  and  "that  the  ar- 
rangement for  the  slilpment  •  •  •  was  made 
with  Mr.  Griner,  one  of  the  officers  of  the 
S.  &  G.  Fruit  Company."  ^ut  it  contends 
that  no  Judgment  can  be  rendered  against 
It  In  this  action  because  the  bank  did  not  sue 
It,  and  because  it  was  not  in  the  action  in 
such  a  way  as  that  judgment  could  be  ren- 
dered against  It  We  are  of  the  opinion  that 
the  court  erred  in  this  regard.  It  is  true 
the  S.  &  G.  Company  was  not  an  original 
defendant  but  it  voluntarily  intervened, 
made  a  defense,  and  sought  affirmative  relief 
against  the  bank  and  the  Peshastin  Mill 
Company.  All  of  the  parties  were  before 
the  court  and  It  would  seem  a  useless  pro- 
cedure to  deny  the  plalntlfT  recovery  In  this 
case  and  force  it  to  an  Independent  action. 
The  court  should  have  entered  Judgment 
against  the  S.  &  O.  Fmit  Company  on  ac- 
count of.  the  excess. 

[4]  The  question  then  arises  whether  such 
boxes  should  be  paid  for  at  the  contract 
price  of  $14.50  or  $18  per  hundred,  the  mar- 
ket price  at  the  time  of  delivery.  It  Is  clear 
to  us  that  these  excess  boxes  were  not,  a^d 
could  not  have  been,  shipped  and  delivered 
under  the  contract  About  the  only  testi- 
mony on  this  feature  of  the  case  is  that  of 
one  of  cross-appellant's  witnesses,  to  the 
effect  ihat  It  was  agreed  that  the  shipment 
should  be  made  at  the  market  price.  It 
would  therefore  appear  that  there  was  an 
independent  oral  arrangement  between  the 
S.  &  G.  Fruit  Company  and  the  Peshastin 
Mill  Company  concerning  these  excess  boxes, 
and  that  such  arrangement  was  entirely 
aside  from  the  written  contract  We  con- 
clude, therefore,  that  the  bank  was  entitled 
to  Judgment  against  the  S.  &  G.  Fruit  Corn- 
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Iiany  on  accomnt  of  tbe  4,200  excess  boxes  at 
$18  per  hundred,  or  a  total  of  $756  and 
Interest 

The  Judgnient  in  80  far  as  It  is  affected 
by  the  original  appeal  is  affirmed.  In  so  far 
as  it  is  affected  by  the  cross-appeal  it  is  re- 
yersed,  with  directicHis  to  enter  judgment  in 
favor  of  the  bank  and  against  the  Wenatchee 
Valley  Fruit  Exchange  in  accordance  with 
this  opinion,  and  also  a  judgment  against  the 
S.  &  Q.  Fruit  Company  and  In  favor  of  the 
bank  on  account  of  the  excess  pear  boxes  at 
the  price  of  $18  per  hundred. 

PARKBE,  0.  J.,  and  FULLERTON, 
MITCHELL,  and  TOL&IAN,  JJ.,  concur. 


DE  LA  POLE  V.  LINDLEY  at  al. 
(No.  16711.) 

(Siqireme  Court  of  Washington.    Jan.  20, 
1922.) 

1.  Limitation  of  actloas -^ssSSCZ)— 49aaohter 
held  not  barred  by  limitations  from  sirtng  to 
set  aside  mother's  sale  of  deceased  father's 
land  upon  discovery  thereof  after  mother's 
death. 

Where  daughter  was  young  child  at  moth- 
er's death,  and  was  not  informed  as  to  disposi- 
tion of  father's  estate,  either  by  the  mother, 
the  administratrix,  or  by  the  guardian  ad  litem 
appointed  for  the  daughter,  and  the  daughter 
continued  to  live  with  mother  on  the  land  which 
had  belonged  to  the  father  until  after  mother's 
death,  the  daughter  was  not  chargeable  with 
laches  for  failure  to  sue  to  set  aside  a  sale  of 
the  land  by  the  mother,  as  administratrix,  to 
herself,  so  as  to  bar  action  by  limitations. 

2.  Executors  and  administrators  $=>365— Ad' 
mlnlstratrlx's  sale  of  Intestate's  land  to  her- 
self held  void  as  to  heir. 

Administratrix's  sale  of  intestate's  land  to 
third  person,  who  thereupon  conveyed  the  land 
to  tbe  administratrix,  individually,  held  void 
as  to  intestate's  heir. 

3.  Executors  and  administrators  4=>380(4)— 
Daughter  recovering  half-Interest  In  land 
sold  by  mother  as  administratrix  to  herself, 
and  who  used  Income  for  herself  and  daugh- 
ter, not  entitled  to  recover  mesne  profits  on 
mother's  death. 

Where  mother,  as  administratrix  of  fa- 
ther's estate,  sold  land  to  herself,  and  there- 
after used  income  from  land  indiscriminately 
for  the  support  and  pleasure  of  herself  and 
daughter,  the  daughter  on  recovery  of  a  half 
interest  in  the  land  following  the  mother's 
death,  because  of  invalidity  of  sale,  was  not 
entitled  to  the  mesne  profits,  in  the  absence  of 
a  showing  that  the  entire  income  was  not  mu- 
tually so  spent  and  consumed. 


4.  LImltatloa  of  actions  «=949(1)— Period  Of 

limltatlou  for  daughter's  aetlon  for  part  of 

purchase  price  of  land  sold  by  mother  by  deed 

In  which  daughter  Joined  commenced  to  run 

at  time  of  conveyance. 

Where  daughter  of  legal  age  joined  with 

mother  in  conveyance  of  land,  the  period  of 

limitations  within  which  daughter's  action  for 

her  part  of  purchase  price  should  have  been 

commenced  began  to  run  at  time  of  conveyance, 

since    daughter   must   have   known,    from   the 

fact    that   purchaser    required    her    signature, 

that  she  had  some  interest  in  the  land,  and 

should  have  demanded  her  part  of  the  purchase 

price. 

Department  1. 

Appeal  from  Superior  Court,  Columbia 
County;  R.  L.  McCroskey,  Judge. 

Action  by  Alma  de  la  Pole  against  Troy 
Lindley,  executor  of  the  last  will  and  testa- 
ment of  Clara  A.  B.  Duncan,  and  another. 
Judgment  for  defradants,  and  plaintiff  ap- 
peals. Reversed  and  remanded  with  direc- 
tions. 

S.  A.  Keenan,  of  Seattle,  and  R.  M.  Bturde- 
vant,  of  Dayton,  for  appellant 

Boy  R.  CahiU  and  WilL  H.  Fouts,  both  of 
Dayton,  for  respondents. 

TOLMAN,  J,  Appellant  was  bom  on 
March  14,  1883,  and  when  she  was  three 
years  of  age  she  was  legally  adopted  by  John 
W.  Duncan  and  his  wife,  Clara  A.  B.  Duncan, 
who  had  no  children  of  their  own. 

The  Duncans,  during  their  married  life,  ac- 
quired farm  lands  aggregating  555  acres,  in 
Columbia  county,  upon  which  they,  vrith  their 
adopted  child,  made  their  home.  Mr.  Duncan 
died  intestate  on  February  19,  1898.  His 
widow  was  duly  appointed  administratrix  of 
his  estate,  and  filed  an  Inventory  which  cov- 
ered and  described  as  community  property, 
all  of  the  real  estate  above  referred  to,  and 
personal  property  which  was  appraised  at 
$1,328.00.  A  few  months  after  her  appoint- 
ment, the  administratrix  filed  a  petition,  ask- 
ing to  have  $500  worth  of  the  personal  prop- 
erty set  aside  as  exempt  and  for  the  sale 
of  the  remainder  to  pay  tbe  debts  of  the 
estate,  which  were  stated  to  amount  to  about 
\  $6,200.  A  report,  filed  by  her  in  October, 
1S99,  shows  that  from  the  proceeds  of  the 
personal  property  and  the  crops  raised  upon 
the  land  the  Indebtedness  of  the  estate  to 
outside  parties  had  been  reduced  to  $1,718.25, 
mcluding  a  mortgage  on  the  real  estate,  and 
that  there  was  due  to  the  widow  $1,665.43, 
unpaid  allowance  for  family  expense,  and 
$1,005,  advanced  by  her  to  assist  in  paying 
a  mortgage  which  had  been  discharged,  and 
it  is  therein  stated  that  if  the  time  for  the 
closing  of  the  estate  be  extended  for  one 
year,  the  proceeds  of  another  crop  would 
probably  pay  all  indebtedness,  without  the 
necessity  of  selling  any  of  the  real  estate. 


®=>For  other  cases  see  same  topic  and  KEY-NOMBKR  In  all  Key-Numbered  Digest!  and  Indexes 
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In  April,  1900,  the  admlnlatratrix  filed  a 
petition,  asking  that  the  real  estate  be  sold 
to  pay  the  debts,  which  she  then  listed  at 
$8^00,  more  than  three-fourths  of  which 
were  due  to  herself,  and  an  order  was  made, 
directing  that  the  real  estate,  excepting  161 
acres  (120  acres  of  which  the  widow,  after 
the  making  of  the  inventory,  seems  to  have 
concluded  was  her  separate  property),  be  sold 
at  private  sale.  A  guardian  ad  litem  was 
appointed  for  the  infant  daughter,  who  con- 
sented to  the  order  of  sale.  The  property 
to  be  sold  was  reappraised  at  $10,300.  Two 
bids  were  reported;  one  from  Wright  Knapp, 
who  had  been  a  hired  man  In  the  employ  of 
the  administratrix,  and  who,  so  far  as  ap- 
I>ear8,  was  without  any  means  to  purchase, 
and  a  higher  bid  from  Kargaret  J.  Edmund- 
8<xi  tor  $8,570.50,  which  bid  was  accepted, 
and  the  sale  ccmfirmed  by  the  court;  the 
guardian  ad  litem  consulting  thereto. 

It  now  api>ears  clearly  and  without  substan- 
tial dispute  that  the  purchaser  at  this  sale, 
Mrs.  Edmundson,  was  a  sister  of  the  ad- 
ministratrix; that  she  came  from  her  home 
in  EiUgene,  Or.,  at  the  request  and  erpoise  of 
the  administratrix  for  the  sole  purpose  of 
rendering  her  assistance  in  this  matter, 
signed  the  bid  already  prepared  for  her, 
and  acted  for  and  under  the  direction  of  the 
administratrix  throughout;  that  she  paid 
nothing  whatever  on  the  purchase  price;  ex- 
ecuted a  mortgage  on  the  land  for  $2,000, 
the  money  thus  obtained  going  directly  Into 
the  hands  of  the  administratrix,  and  being 
used  by  her  to  discharge  the  indebtedness  of 
the  estate,  including  a  prior  mortgage,  ex- 
cept only  the  amounts  due  to  Mrs.  Duncan, 
Individually  or  as  administratrix,  and  within 
a  few  months,  without  ever  having  gone  into 
possession  of  the  land,  or  exercised  any  ot 
the  rights  of  ownwshlp,  Mrs.  Edmundson 
deeded  all  of  the  land  directly  to  Clara  A. 
E.  Duncan,  who  was  stlU  the  administratrix, 
subject  to  the  $2,000  mortgage  above  men- 
tioned, without  receiving  any  consideration 
whatever  for  such  conveyance. 

In  July,  1900,  the  administratrix  flled  a 
nnal  account  showing  a  balance  on  hand  ol 
a  little  more  than  $800,  and  41  acres  of  land, 
for  distribution  between  herself  and  b.&e 
adopted  daughter.  On  August  11,  1900,  this 
account  was  approved  by  the  court,  and 
$412.50  and  an  undivided  one-half  interest 
In  the  41  acres  of  land  were  distributed  to 
each,  and  the  order  further  directed  that 
the  administratrix  be  discharged,  upon  filing 
Touchers  showing  such  distribution  to  have 
been  made.  No  such '  vouchers  were  ever 
bled,  and  no  formal  order  discharging  the 
adminlstratxix  was  ever  made. 

During  all  this  time,  and  continuing  up  to 
the  time  of  Mrs.  Duncan's  death,  the  rela- 
tions between  Mrs.  Duncan  and  her  adopted 
daughter  were  such  as  may  be  looked  for 
between  an  affectionate  mother  and  a  dutiful 
child,  who  are  naturally  congenlaL     They 
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lived  together  at  all  times,  save  when  the 
daughter  was  away  at  school,  even  after  the 
daughter's  marriage,  and  except  for  tempo- 
rary absences,  made  their  home  on  the  land 
In  question.  The  mother  siems  to  have  as- 
sumed to  be  the  directing  head  and  to  have 
managed  the  farm  and  transacted  all  of  the 
business,  without  explaining  details  to  the 
daughter  or  consulting  her  to  any  extent. 
ITie  daughter  testified,  In  effect,  that  soon 
after  the  death  of  Mr.  Duncan  she  realized 
that  she  had  some  Interest  in  the  ranch,  but 
no  one  ever  explained  to  her  what  that  in- 
terest was,  and  she  never  Inquired;  knew 
nothing  of  the  community  laws  of  this  state, 
or  of  the  law  of  descent,  and  trusted  to  her 
mother  to  protect  her  Interest  in  all  things; 
that  she  never  even  heard  of  the  sale  In  the 
probate  matter  until  after  her  mother's 
death,  and  apparently  she  assumed,  at  all 
times,  that  her  Interest  in  the  property  re- 
mained exactly  as  it  vested  tn  her  upon  the 
death  of  Mr.  Duncan. 

Appellant  brought  this  actl<m  after  her 
mother's  death,  which  occurred  in  1919,  to 
recover  an  undivided  one-half  of  the  894 
acres  of  land,  title  to  which  Mrs.  Duncan 
sought  to  acquire  through  the  probate  pro- 
ceedings, hereinbefore  referred  to,  asking  a 
judgment  for  $40,000,  the  alleged  value  of 
the  use  of  her  lands  wrongfulljr  received  by 
her  mother,  and  further  demanding  a  judg- 
ment agtilnst  her  mother's  estate  for  $24,000, 
alleged  to  be  the  value  of  her  one-half  In- 
terest In  the  161  acres  of  land  not  sold  In 
probate,  which  tract  was  conveyed  to  one 
Broughton,  in  1903,  for  a  consideration  of 
$4,830,  received  by  the  mother,  but  never 
accounted  for  by  her  In  any  way.  From  a 
judgment  below  denying  her  any  relief  She 
appeals. 

[1]  The  learned  trial  court  seems  to  have 
been  influenced  largely  In  arriving  at  his 
judgment  by  the  statute  of  limitations  and 
the  thought  that  appellant  was  guilty  of 
laches  In  not  sooner  discovering  what  had 
been  done  in  the  probate  of  her  father's  es- 
tate, and  thereupon  promptly  and  properly 
asserting  her  rights.  There  would  be  con- 
siderable strength  In  this  position  had  It 
been  shown  that  the  daughter  was  ever  sep- 
arated from  the  mother,  or  had  ever  been 
encouraged  to  look  after  her  own  affairs  and 
transact  her  own  business,  or  had  she  been 
in  any  degree  Independent  of  her  mother  in 
financial  matters.  The  contrary,  however, 
Is  established  by  the  evidence,  and  by  every 
Inference  to  be  drawn  from  the  established 
or  admitted  facts.  All  agree  that  the  mother 
was  a  forceful  person,  Inclined  to  dominate 
and  have  her  own  way,  and  the  conclusion 
seems  irresistible  that  at  the  time  when  she 
conceived  the  idea  of  getting  the  title  to  the 
real  property  In  her  own  name,  the  daughter, 
being  but  a  child  in  years,  was  not,  in  any 
manner,  consulted  or  Informed.  We  are  clear 
that  the  mother  then  bad  no  idea  of  wrong- 
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ing  the  daughter,  but  thought  It  safer  and 
better  for  all  concerned  that  she  should  be 
In  a  position  to  manage,  conserve,  and  In- 
crease the  property  in  value,  to  the  ultimate 
benefit  of  the  Aughter  as  well  as  herself, 
unhampered  by  the  immature  Judgment  of 
the  daughter,  or  by  the  uncertainties  which 
the  future  might  develop,  not  the  least  of 
which  was  the  thought  that  the  daughter 
might  marry,  and.  If  she  did,  the  husband 
might  secure  control  of  her  property,  to  the 
detriment  of  all  concerned.  The  daughter's 
first  marriage  proved  unsuccessful,  and  when 
she  was  obliged  to  divorce  her  husband,  the 
mother,  no  doubt,  considered  that  she  had 
been  fully  Justified,  and  became,  if  anything, 
still  less  inclined  to  teU  her  daughter  the 
true  facts,  or  vest  her  with  title  to  any  part 
of  the  property.  What  she  may  have  thought 
of  the  ability  of  her  daughter's  second  hus- 
band to  handle  and  conserve  property  we 
have  no  means  of  knowing,  except  that  by 
her  will  she  gave  the  daughter  a  life  estate  in 
the  lands  only,  when  probably  originally  she 
had  no  thought  other  than  that  the  entire 
property  would  go  to  the  daughter  at  her 
death.  Nor  is  there  any  showing  that  any  in- 
formation as  to  the  true  facts  was  brought 
home  to  the  daughter  through  any  outside 
sources.  The  attorney  who  represented  the 
mother  In  the  probate  of  the  father's  estate, 
in  his  testimony,  indicates  quite  clearly  that 
be  did  not  consider  it  necessary  to  inform 
the  daughter  of  her  rights,  or  of  what  was 
being  done,  but  acted  quite  naturally  in  as- 
suming that  the  mother  would  Inform  the 
daughter,  or,  at  least,  would  not  take  any 
steps  Inimical  to  the  daughter's  interest. 
Nor  does  it  appear  that  the  guardian  ad  litem 
ever  gave  any  information  to  or  In  any  way 
consulted  with  his  ward.  We  hold,  there- 
fore, that  the  relations  between  the  mother 
and  daughter  at  all  times  were  clearly  such 
that  the  statute  of  limitations  did  not  begin 
to  run  until  the  discovery  of  the  facts  by 
the  daughter,  after  the  mother's  death,  and, 
for  the  same  reasons,  appellant  Is  not  proper- 
ly chargeable  with  laches. 

[2]  Upon  the  principal  question  of  the  ef- 
fect to  be  given  to  the  purported  sale  in  pro- 
bate, little  need  be  said,  as  the  facts  speak 
the  law.  Whether  the  sale  was  void  or  void- 
able, it  Is  unnecessary  to  determine,  as  there 
are  no  Intervening  purchasers  in  good  faith 
for  value;  in  fact,  no  Intervening  purchasers 
whatever,  and  if  the  lessee  Lindley  acquired 
any  interest  it  would  seem,  from  his  own 
testimony,  that  he  had  full  notice  and  knowl- 
edge of  appellant's  right  That  the  admin- 
istratrix in  fact  and  In  law  became  the  pur- 
chaser at  her  own  sale  cannot  be  successfully 
disputed ;  the  evidence  to  that  effect  is  clear, 
cogent,  and  convincing. 


"The  conrts  did  not  make  the  law  vesting  ti- 
tle in  the  heirs  upon  the  death  of  an  ancestor, 
nor  did  they  decree  that  a  child  shall  take 
equally  with  and  daring  the  lifetime  of  a  sor- 
viving  member  of  a  commnnity.  Those  rights 
depend  upon  legislative  enactment,  and  our 
statutes  give  to  a  surviving  child  an  immediate 
interest  of  which  the  courts  mast  take  notice. 

"An  administrator  stands  in  a  fiduciary  re- 
lation to  those  beneficially  interested.  He  is 
subject  to  the  nniversal  rule  that  a  trustee  is 
hound  to  do  that  which  will  best  serve  the  in> 
terests  which  for  the  time  are  intrusted  to  his 
care.  His  own  good  faith  is  not  enough." 
Stewart  v.  Baldwin,  88  Wash.  63, 149  Pac.  662. 


See,  also,  Doimltzer  t.  German  Savings  Ik 
Loan  Soc,  23  Wash.  132,  62  Pac.  B62. 

So,  then,  under  the  law,  a  one-half  interest 
In  her  father's  estate  having  vested  in  the 
appellant  upon  his  death,  the  mother's  course 
of  action,  as  here  clearly  established,  al- 
though perhaps  Justifiable  from  her  point  of 
view,  was  not  binding  upon  the  appellant, 
and,  under  the  facts  here  shown,  she  had  a 
right  to  recover  that  which  she  had  in> 
herited. 

[3]  But,  notwithstanding  this  right  of  re- 
covery, we  are  of  the  opinion  that  she  may 
not  recover  for  mesne  profits.  So  far  as  the 
record  discloses,  the  income  from  the  farm 
managed  by  the  mother  was  used  indiscrim- 
inately for  the  support  and  pleasure  of  both 
mother  and  daughter.  As  heretofore  stated, 
they  at  all  times  lived  together;  had  every- 
thing In  common;  traveled  and  spent  winters 
together  In  California ;  and  nothing  is  called 
to  our  attention  tending  to  show  that  the 
entire  income  from  the  place  was  not  mutual- 
ly spent  and  consumed.  Under  these  con- 
ditions, a  recovery  of  one-half  of  the  mesne 
profits,  especially  in  view  of  the  uncertainty 
as  to  what  those  profits  were,  would  be  in- 
equitable. 

[4]  As  to  the  161-acre  tract  sold  to  Brongh- 
ton  In  1903,  it  appears  that,  while  the  mother 
conducted  the  negotiations  and  arranged  the 
price  and  terms  of  the  sale,  the  daughter, 
then  being  of  legal  age,  Joined  in  the  deed, 
and  must  have  knovm,  from  the  fact  that  the 
purchaser  required  her  signature,  that  she 
had  some  Interest  therein,  and  should  have 
demanded  her  part  of  the  purchase  price. 
Not  having  done  so  within  the  statutory 
period,  her  right  of  action  thereon  is  now 
barred. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  decree  In  accordance  with  the  views 
herein  expressed. 

PARKER,  C.  J.,  and  BRIDGES,  FULLEH- 
TON,  and  MITCHELL,  JJ.,  concur. 
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DE  LA  POLE  V.  BROUGHTON. 

(Supreme  Court  of  Washington, 
1922.) 

1.  Husband  and  wife  «=»262(l)— Land  acquir- 
ed during  marriage  assumed  to  have  been 
community  property. 

Lands  acquired  by  husband  and  wife  dur- 
ing their  marriage  vill  be  assumed  to  have 
been  community  property. 

2.  Parent  and  ohild  «=»&— Purchaser  oonid  as- 
sume that  widow  who  tendered  deed  executed 
by  herself  and  daughter  was  authorized  to 
receive  that  part  of  consideration  belonging 
to  daughter. 

Where  widow,  after  her  husband's  death, 
sold  community  property  and  the  purchaiier 
required  her  to  procure  signature  of  her  daugh- 
ter to  deed,  he  had  a  right  to  aasume,  on  her 
tender  of  deed  executed  by  herself  and  daugh- 
ter, that  she  was  authorized  to  receive  that 
part  of  the  consideration  belonging  to  the 
daughter. 

'  Department  1. 
Appeal    from    Superior   Court,    Columbia 
Coun^;  R.  L.  McCroskey,  Judge. 

Action  by  Alma  de  la  Pole  against  Charles 
J.  Broughton,  Jr.,  administrator  of  the  es- 
tate of  Cliarles  J.  Broughton,  Sr.,  deceased. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

S.  A.  Keenan,  of  Seattle,  and  B.  M.  Stur- 
devant,  of  Dayton,  for  appellant 

Boy  B.  Cahlll  and  Will  H.  Fonts,  both  of 
DayttHi,  for  resp<mdent. 


TOLMAN,  J.  This  case  Is  closely  allied 
to  that  of  de  la  Pole  v.  Lindley,  204  Pac 
12,  to  which  reference  should  be  had  for 
a  more  detailed  statement  of  the  facts. 

In  addition  to  the  relief  sought  in  the 
Lindley  Case,  the  appellant,  at  the  time  of 
beginning  that  action,  also  brought  this  ac- 
tion to  recover  an  undivided  one-half  inter- 
est in  the  161-acre  tract  of  land,  sold  by  her 
mother  to  CJhas.  J.  Broughton,  Sr.,  together 
with  the  mesne  profits  for  the  six  years  im- 
mediately preceding  the  bringing  of  the  suit. 
From  a  Judgment  denying  the  relief  sought 
she  has  appealed. 

[1]  It  was  stipulated  on  the  trial  of  the 
action  below  that  the  land  here  affected  was 
acquired  by  the  Duncans  during  their  mar- 
ried life,  and  therefore  it  will  "he  assumed  to 
have  been  community  property,  at  the  time 
of  the  death  of  John  W.  Duncan,  In  1898, 
and  should  have  been  administered  upon  In 
the  probate  of  his  estate. 

Mrs.  Duncan,  as  administratrix  of  her 
husband's  estate,  first  inventoried  this  land 
as  community  property,  and  thereafter,  con- 
cluding that  120  acres  of  this  tract  were  her 
separate  property,  she  ceased  to  administer 
upon  it,  and,  though  no  order  of  the  probate 
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court  was  sought  or  obtained  with  reference 
thereto,  she  thereafter  treated  it  as  her  sepa- 
rate and  individual  property.  The  remain- 
ing 41  acres  were  admittedly  community 
property,  and  passed  by  the  decree  of  dlstri< 
butlon  entered  in  the  John  W.  Duncan  estate 
to  the  widow  and  daughter  In  equal,  undivid- 
ed shares. 

[2]  It  is  shown  that  Mr.  Broughton  was 
a  friend  and  to  some  extent  an  advisor  of 
Mrs.  Duncan  dnring  the  years  following  the 
death  of  her  husband,  and  was  also  a  sure- 
ty upon  her  bond  as  administratrix  of  her 
husband's  estate.  It  Is  furtho:  contended 
that  the  consideration  whidv  Broughton  paid 
for  the  land  was  far  less  than  its  actual  val- 
ue; that  his  action  in  Immediately  building 
a  teace  to  separate  the  tract  purchased  from 
the  remainder  of  the  Duncan  ranch,  and  his 
failure  to  see  that  any  part  of  the  considera- ' 
ation  reached  appellant's  hands,  all  Indicate 
that  he  dealt  In  bad  faith,  and  that  the  sale 
to  him  should  be  held  void,  notwithstanding 
the  fact  that  appellant  joined  with  her 
mother  In  executing  the  deed  which  conveyed 
the  title  to  Broughton.  Bu*,  after  a  care- 
ful examination  of  the  record,  we  cannot  so 
hold.  We  see  nothing  in  the  friendly  rela- 
tions existing  between  Mr.  Broughton  and 
Mrs.  Duncan  which  necessarily  placed  any 
special  duty  or  obligation  upon  the  former, 
or  gave  to  either  any  special  advantage  In 
dealing  with  the  other.  After  agreeing  up- 
on the  price,  Mr.  Broughton  demanded  an 
abstract  of  title,  and  upon  Its  examination 
he  was  informed  that  appellant,  who  had  then 
reached  her  majority,  had  an  interest  In  the 
land, 'and  that  he  must  secure  a  deed  from 
both  mother  and  daughter.  He  communicat- 
ed this  fact  to  Mrs.  Duncan,  the  daughter 
then  being  absent  from  home  attending  col- 
lege, and  when  the  mother  thereafter  pro- 
duced and  tendered  a  deed,  duly  executed 
by  both,  he  had  a  right  to  assume  that  she 
was  anthorized  to  receive  that  part  of  the 
eonslderatlon  belonging  to  the  dau^ter,  and 
no  duty  rested  upon  him  to  go  farther. 

We  are  clear  that  the  Judgment  appealed 
from  must  be,  and  it  Is  affirmed. 


PARKER,  C.  J.,  and  BRIDGES,  FUTXESl- 
TON,  and  MITCHELL,  JJ.,  concur. 


DE  LA  POLE  V.  LINDLEY  et  al. 
(No.  16712.) 

(Sapreme  C!ourt  of  Washington.    Jan.  20, 
1922.) 

I.  Charities  «s»  10— Whether  bequest  was  for 
charitable  purposes  depends  upon  Intention 
of  testatrix,  ascertained  from  the  will  Itself. 
Whether  a  bequest  was  intended  for  chari- 
table purposes  depends  on  the  intention  of  the 
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testatrix,  to  be  ascertafaieil  largely  from  tbe 
wiU  itself. 

2.  Charities  «=322(l)— Beqaest  for  charitable 
purposes  sustained,  K  possible. 

A  bequest,  claimed  to  be  void  for  oncertain- 
ty,  win  be  snstained,  ii  for  charitable  purposes, 
if  it  can  reasonably  be  sustained. 

3.  Charities   «=>22(l)— Bequest   held  a  valid 
charitable  bequest. 

A  bequest  "to  the  trustees  of  the  Masonic 
and  Eastern  Star  Home  at  Puyallup,  Wash- 
ington," held  a  valid  charitable  bequest,  not- 
withstanding failure  to  use  the  words  "in  trust" 
or  their  equivalent,  in  riew  of  evidence  that 
such  home  was  engaged  in  charitable  work, 
and  that  testatrix  had  knowledge  thereof. 

Department  1. 

Appeal  from  Snpertor  Court,  Golnmbia 
County ;  K.  L.  McCroskey,  Judge. 

Proceedings  by  Alma  de  la  Pole  against 
Troy  liindley,  executor  of  the  last  will  of 
Clara  A.  B.  Duncan,  deceased,  and  oth- 
ers, to  contest  the  will  of  decedent.  From  a 
judgment  sustaining  the  will,  contestant  ap- 
peals.   Afllrmed. 

R.  M.  BtuTdevant,  of  Dayton,  and  S.  A. 
Keenan,  of  Seattle,  for  appellant. 

Roy  R.  CahiU  and  Will  H.  Fouta,  both  of 
Dayton,  for  respondents. 

TOLMAN,  J.  Clara  A.  E.  Duncan,  tbe  per- 
son mentioned  and  referred  to  as  the  widow 
of  John  W.  Dvmcan,  in  De  la  Pole  v.  Llnd- 
ley,  204  Pac.  12,  and  De  la  Pole  r.  Brough- 
ton,  204  Pac  15,  to  which  cases  reference 
Is  made  for  further  facts  throwing  light  up- 
on the  question  here  presented,  died  in.  Cali- 
fornia, November  26,  1919,  being  then  a  resi- 
dent of,  and  leaving  as  estate  in,  Columbia 
county.  Wash. 

Deceased  left  a  last  will,  dated  March  10, 
1919,  which  was  admitted  to  probate  in  the 
superior  court  for  Golnmbia  county  on  De- 
cember 27,  1919,  and  thereafter  appellant  be- 
gan a  contest  of  the  will  on  a  number  of 
different  grounds,  only  one  of  which  is  pre- 
sented and  argued  here. 

The  will,  after  directing  tbe  iriace  and 
manner  in  which  tie  testatrix's  body  should 
be  interred,  and  bequeathing  certain  property 
in  Oregon  to  surviving  relatives,  proceeds: 

"I  hereby  give,  devise  and  bequeath  all  tbe 
real  estate  which  I  may  own  at  tbe  time  of 
my  death,  in  Columbia  county,  state  of  Wash- 
ington, to  my  daughter  Alma  de  la  Pole,  for 
and  during  the  term  of  her  natural  life,  and 
upon  her  death,  I  hereby  give,  devise  and  be- 
queath tbe  remainder  over  to  the  trustees  of 
the  Masonic  and  Eastern  Star  Home,  at  Puyal- 
lup,  Washington,  forever." 

The  trial  court  sustained  the  will,  and  the 
contestant,  appealing,  assigns  as  error  the 
ruling  of  the  trial  court  sustaining  the  be- 


quest of  the  mnalnder  over  of  the  real  es- 
tate situated  In  Columbia  county  to  the  trus- 
tees of  the  Masonic  and  Eastern  Star  Home 
at  Puyallup,  Washington,  it  being  contended 
that  the  language  used  in  the  will  to  eftect 
this  bequest  is  so  indefinite  and  uncertain 
as  to  be  entirely  void,  and  that  therefore  the 
bequest  falls,  and  appellant,  as  the  legally 
adopted  daughter  and  only  descendant  of  tbe 
testatrix,  should  take  this  remainder  as  sole 
heir  at  law. 

[1,  2]  Our  chief  conoem  here  is  to  arrive 
at  the  Intention  of  the  testatrix,  which  must 
be  ascertained  largely  from  tbe  will  Itself, 
and  to  determine  whether  the  bequest  under 
attack  was  intended  as  a  charitable  bequest, 
because  if  it  was  for  charitable  purposes  the 
law  requires  that  it  be  sustained  If  It  rea- 
sonably can  be  As  was  said  In  Re  Galland's 
Bstate,  103  Wash.  106,  173  Paa  740,  quoting 
Gray  on  the  Riile  against  Perpetuities: 

"  'If  the  court,  however,  can  see  an  inten- 
tion t»  make  an  nnconditional  gift  to  charity' 
(and  the  court  is  very  keen-sighted  to  discover 
this  intention),  then  the  gift  will  be  regarded 
as  immediate." 

And  this,  we  think.  Is  tbe  general  rule,  al- 
though it  has  been  occasionally  overlooked. 

[3]  Taking,  then,  the  will  as  a  whole.  In 
order  to  determine  the  Intention  of  the  tes- 
tatrix, we  find  that  by  paragraph  2  provision 
was  made  for  the  surviving  brothers  and  sis- 
ters, and  also  a  nephew.    It  does  not  appear 
that   there   were   other    collateral   relatives. 
ParagrajA  3,  which  has  beesa  quoted,  pro- 
vides for  the  daughter,  and  then  follows  the 
bequest  to  the  trustees  of  the  Masonic  and 
Eastern  Star  Home.     Having  first  provided 
for  all  who  might  be  denominated  the  natur- 
al objects  of  her  bounty,  the  last  bequest 
must   be  viewed   In   the  light  of  that  fact, 
which  was  evidently  In  the  mind  of  the  tes- 
tatrix at  the  time.    It  is  not  shown  that  she 
had  any  knowledge  of  the  Individuals  who 
were  trustees  of  the  home  at  the  time  the 
will  was  drawn,  or  that  she  possessed  any 
foreknowledge  of  who  might  be  such  trustees 
when  the  will  should  take  effect,  but  It  Is 
shown  that  the  Masonic  and  Eastern  Star 
Home  Is  not  an  Incorporated  association,  but 
Is  a  charitable  auxiliary  of  the  Grand  Lodge 
of  tbe  Free  and  Accepted  Masons  of  Wash- 
inrton.  which  is  Incorporated;   that  its  trus- 
tees are  appointed  from  time  to  time  by  the 
G^d  Lodge,  and  that  it  is  maintained  by 
ap^ir^tlons  made  directly  by  tbe  Grand 
T^^~    and    by    donaUons   from  others,  for 
Lodge,    ana    ujr  . .,        „   h„me  „„a  =.„.. 

the  £«nK>Be  of  pr^o^^dlng^ 

Masonic   order  and   their 


port 'for   sick,  incapacitated,  and  dependent 

XsTna'Safiters.  It  is  clear  the  testa- 
^■x  knew  nothing  of  the  legal  machmery 
Soti  or  through  which  the  home  derived  Its 
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existaice,  and,  Jnst  as  clearly,  she  did  not 
Intend  that  the  trustees  who  might  be  sach 
at  the  time  of  her  death  should  take  In- 
dividually, but  assumed  that  the  Institution 
-was,  or  wotrid  be,  governed  and  controlled 
by  trustees,  and  that  the  way  to  -have  her 
property  applied  to  the  carrying  on  of  the 
home  and  the  extension  of  Its  work  was  to 
place  it  in  the  bands  of  the  trustees,  who 
should  manage  Its  affairs,  for  that  particular 
purjiose.  That  she  did  not  use  the  words 
"In  trust"  or  their  equivalent  does  not,  in 
the  light  of  the  extrinsic  evidence  and  the 
charitable  work  In  which  the  home  was  en- 
gaged, presiunabiy  to  her  Imowledge,  render 
her  Intent  uncertain,  for,  being  "very  keen- 
sighted  to  discover  this  intention,"  namely, 
to  give  to  charity,  we  can  quite  logically  bold 
here  that  no  other  intent  can  be  discovered 
In  the  will,  and  from  the  known  charitable 
nature  of  the  work  carried  on  by  the  home 
in  question  the  Intention  to  further  that  work 
by  the  bequest  must  be  presumed.' 

It  has  frequently  been  held  that  a  bequest 
to  the  trustees  of  an  institution  Is  a  bequest 
to  the  Institution  itself.  Reformed  Presbyte- 
rian Church  V.  McMillan,  31  Wash.  643,  72 
Pac.  602;  New  York  Institution  for  the 
BUnd  v.  How's  Ex'rs,  10  N.  Y.  84;  Baldwin's 
Bx'rs  V.  Baldwin,  7  N.  J.  Eq.  211 ;  Newell's 
Appeal,  24  Pa.  197;  Bruere  v.  Cook,  63  N. 
J.  Hiq.  624,  52  Atl.  1001.  See,  also,  In  re 
Upham's  Estate,  127  Cal.  90,  69  Pac.  316,  and 
Hitchcock  ▼.  Bd.  of  Home  Missions,  259  111. 
288,  102  N.  B.  741,  Ann.  Gas.  1915B,  1. 

That  the  Masonic  and  Eastern  Star  Home 
at  Pnyallnp  is  an  unincorporated  ancillary 
of  the  Masonic  Grand  Ix>dge  win  not  defeat 
the  bequest,  for,  the  object  of  the  testatrix's 
bounty  having  been  Identlfled,  the  court  will 
see  upon  distribution  that  the  property  be- 
queathed Is  applied  to  the  purpose  Intended, 
through  such  legal  entity  as  may  be  in  con- 
trol of  the  home  at  the  time,  or,  If  necessary, 
through  a  trustee,  or  trustees,  of  its  own  ap- 
pointment See  authorities  dted,  and  In  re 
Wilson's  Estate,  111  Wash.  491,  191  Pac.  616. 

The  judgment  c^  the  trial  court  is  affirmed. 

PARKER,  C.  J.,  and  BRIDGES,  FULLER- 
TON,  and  MITCHELL,  JJ.,  concur. 


FRAZIER  V.  DAVID  et  al.     (U  A.  6937.) 

(Snpreme  Court  of  California.    Jan.  6,  1922.) 

I.  Bill*  aad  notes  «=>527(l)  —  Evidence  held 
not  to  show  payment. 
In  action  on  a  renewal  note,  evidence  in- 
duding  the  fact  that  defendants  for  several 
years  after  its  execution  paid  interest  on  the 
note  held  to  support  finding  that  the  note  had 
not  been  paid. 


2.  AppstJ  and  error  «8»l047(3>-«ReraMl  t» 
strike  out  answer  as  conclusion  held  harm- 
leas. 

Where  a  portion  of  witness'  answer,  object- 
ed to  as  a  conclusion,  if  it  was  a  conclusion, 
waa  the  only  one  that  could  be  reached,  and 
was  a  repetition  of  what  the  witness  had  al- 
ready testified  to,  refosal  to  strike  it  out  was 
harmless. 

3.  Trial  «=989— Failure  to  strike  oat  testi- 
mony as  not  best  evldanoe  held  not  error. 

In  action  on  note,  where  defendants  claimed 
the  note  wag  settled  and  paid  by  a  transaction 
in  which  another  larger  note  was  settled  and 
paid,  and  on  cross-examination  of  plaintiff's 
witness  it  developed  that  at  the  time  of  set- 
tlement the  witness  prepared  some  sort  of  in- 
strument in  writing,  but  it  was  not  made  to  ap- 
pear what  was  the  nature  of  the  writing, 
whether  it  embodied  the  terms  of  the  agreement 
or  was  signed  by  the  parties,  nor  that  the  wit- 
ness had  testified  to  the  contents  of  the  writ- 
ing, it  was  not  error  to  deny  defendants'  mo- 
tion to  strike  out  all  of  the  witness'  testimony 
pertaining  to  the  settlement  as  not  being  the 
best  evidence. 

4.  Appeal  and  error  «=>76l  —  Point*  argad 
without  citation  of  authority  not  considered. 

Where  the  only  argument  in  appellants' 
brief  in  support  of  the  contention  that  a  cer- 
tain ruling  was  erroneous  was  a  reference  to 
the  Incident,  followed  by  the  assertion  that  "it 
required  no  citation  of  authorities  tft_establl8h 
the  error,"  the  point  wonld  not  be  Aksidered. 

In  Bank. 

Appeal  from  Superior  Court,  Kern  County ; 
T.  N.  Harvey,  Judge. 

Action  by  W.  W.  Frazier  against  V.  W. 
David  and  another.  From  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Kaye,  Siemcm  &  Abti,  of  Bakersfield,  for 
api>ellants. 

J.  W.  Wiley  and  R.  B.  Lambert,  both  of 
Bakersfield,  for  respondent. 

WASTE.  J.  The  plaintiff  brought  this  ac- 
tion to  recover  on  a  promissory  note  for  the 
sum  of  $1337.10  executed  in  renewal  of  one 
about  to  become  barred  by  the  statute  of 
limitations.  He  recovered  judgment  for  tha 
amount  of  the  note,  unpaid  interest  and 
costs,  and  the  defendants  have  appealed. 

The  original  transaction  between  these  par- 
ties grew  out  ot  the  purchase  of  a  tract  of 
land  belonging  to  the  Kern  County  Land  Com- 
pany by  the  defendant  V.  W.  David.  Roland 
Greene  held  a  contract  of  purchase  of  the 
land,  which  he  bad  assigned  to  the  plaintiff 
as  security  for  the  payment  of  a  promissory 
note  for  the  sum  of  $1,600.  Greene  sold  his 
interest  in  the  contract  and  in  the  land  and 
in  certain  perscmal  property  to  V.  W.  David 
for  the  sum  of  (6,000.  That  sum  was  agreed 
to  be  paid  in  several  Items,  one  of  which  wds 
a  promissory  note  for  $1,300,  executed  by  the 
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defendant  to  plaintiff,  and  another  a  prom- 
issory note  for  $1,600,  also  executed  to  the 
plaintiff  by  V.  W.  David  and  Roland  6reen& 
The  note  for  $1,300  not  being  paid,  and  the 
statute  of  limitations  being  abont  to  run 
against  its  collection,  the  defendants  exe- 
cuted the  note  here  sued  uiwn,  and  delivered 
it  to  the  plaintiff.  There  was  at  that  time 
some  contention  on  the  part  of  the  defead- 
ants  that  the  old  note  had  been  paid,  and  the 
renewal  note  was  executed  with  the  under- 
standing and  agreement  between  the  parties 
that  it  was  subject  to  any  defense  which 
might  be  asserted  by  the  defendants  to  the 
original  obligation.  In  due  time  the  plaintiff 
brought  this  action  to  enforce  payment  The 
only  question  in  the  ca'se  was  whether  or  not 
the  note  had  been  paid.  There  was  a  very 
d^ded  conflict  in  the  evidence  on  that  point, 
and  the  lower  court  found  that  the  obligation 
had  not  been  discharged.  It  entered  judg- 
ment for  the  plaintiff  accordingly. 

[1]  We  find  no  reason  for  disturbing  the 
Judgment  of  the  lower  court  There  is  tes- 
timony In  the  record,  including  evidence  of 
the  fact  that  for  several  years  after  its  execu- 
tion the  defendants  regularly  paid  the  Inter- 
est on  the  renewal  note,  which  sufficiently 
supports  the  decision  below.  The  record  of 
the  examination  of  the  witnesses  is  not  ais 
clear  asW  might  be,  but  the  findings  are  full 
and  explicit  and  appear  to  correctly  disclose 
the  nature  of  the  whole  transaction  between 
the  parties. 

[2]  The  appellants  complain  of  certain  rul- 
ings of  the  trial  court  relating  to  the  admis- 
sion of  evidence.  The  objections  are  more 
technical  than  effective.  The  one  most  ur- 
gently stressed  concerns  the  testimony  of  the 
witness  J.  W.  Wiley,  a  witness  for  the  plain- 
tiff. V.  W.  David  and  Roland  Greene  secured 
a  discharge  from  the  $1,600  note  held  by  the 
plaintiff  by  the  execution  of  certain  quit- 
claim deeds.  The  defendants  claimed  that 
the  $1,300  note  here  in  suit  was  settled  and 
paid  by  the  same  transaction.  Mr.  Wiley, 
the  attorney  who  arranged  the  details  of  the 
settlement,  was  called  as  a  witness  by  the 
iJlaintiff,  and  testified  as  to  what  took  place 
In  his  office.  On  cross-examination  by  api>el- 
lants'  counsel  he  was  asked  if  "both  these 
men"  (Mr.  David  end  Mr.  Greene)  were  In 
his  office  at  the  same  time.    Els  answer  was: 

"If  I  testify  they  were  together  and  reached 
an  agreement  with  them,  I  wouldn't  be  posi- 
tive about  tbat,  but  I  know  that  I  went  into 
the  matter  with  each  of  them,  and  the  only 
thing  to  be  settled  was  that  they'  were  giving 
these   quitclaim  deeds  in  consideration  of  the 


$1,600  note  of  wfaidi  Mr.  Frailer  took  the  as- 
signment.*' 

Appellants'  counsel  asked  tbat  the  answer 
be  stricken  out  on  the  ground 'that  it  was 
the  statement  of  a  conclusion  of  the  witness. 
The  motion  was  denied.  Appellants  assign 
the  ruling  of  the  court  as  prejudice!  error, 
arguing  that  the  "conclusion"  of  the  witness 
"that  the  only  thing  to  be  settled"  by  the 
giving  of  the  quitclaim  deeds  was  the  $1,600 
note  is  the  only  evidence  in  the  record  to  the 
effect  that  the  $1^00  was  not  paid,  and  that 
consequently  it  must  follow  that  the  trial 
court  decided  the  case  in  favor  of  the  re- 
spondent on  this  answer  alone.  We  do  not 
think  It  is  necessary  to  discuss  the  question 
whether  or  not  the  portion  of  the  answer  ob- 
jected to  was  or  was  not  the  statement  of  a 
conclusion.  If  a  conclusion,  it  was  the  only 
one  that  could  be  reached,  and  the  fact 
remains  that  It  was  a  repetition  of  what  the 
witness  had  already  testified  to,  and  no  con- 
ceivable harm  could  have  resulted  to  apijel- 
lants  by  the  refusal  of  the  court  to  strike  it 
out  People  V.  Hatdi,  163  Cal.  368-578,  125 
Pac.  907.  Laying  the  answer  aside  from  all 
consideration,  the  evidence  in  the  case  sup- 
ports the  finding  and  conclusion  <^  the  lower 
court 

[3, 4]  On  the  cross-examination  of  the  wit- 
ness Wiley,  it  developed  tbat  at  the  time  of 
the  settlement  arrived  at  between  the  plain- 
tiff, V.  W.  David  and  Roland  Greene,  Mr. 
Wiley  prepared  some  sort  of  an  instrument 
in  writing.  Counsel  for  appellants  thereup- 
on moved  to  strike  out  all  of  Wiley's  testi- 
mony pertaining  to  the  subject  of  the  settle- 
ment as  not  b^ng  the  best  evidence.  The 
motion  was  denied.  It  was  not  made  to  ap- 
pear then  or  now  what  was  the  nature  of 
the  writing,  whether  it  embodied  the  terms 
of  the  agreement  or  was  signed  by  the  par- 
ties. Neither  does  it  appear  that  the  witness 
had  testified  to  the  contents  of  the  writing. 
On  the  face  of  the  record  the  ruling  of  the 
trial  court  was  correct  Furthermore,  the 
only  argument  in  appellants'  brief  in  support 
of  the  contention  that  the  ruling  was  erro- 
neous Is  a  reference  to  the  Incident  followed 
by  the  assertion  "it  requires  no  citation  of 
authorities  to  establish  the  error."  Points 
thus  made  will  not  be  considered. 

The  JudgmenfaJs  affirmed. 

We  concur:  SHAW,  0.  J.;  RICHARDS, 
Justice  pro  tem.;  LBNNON,  J.;  SHURT- 
LEFF,  J. ;    SLOANB,  J. ;   WILBUR,  J. 
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G08L1NER  V.  BRI0NE8  et  al.    (8.  F.  9031.) 

(Soprem*  Court  of  California.    Dec.  14,  1921. 
Modified  Jan.  13,  1922.) 


1.  Appeal  and  error  is=>50l(5)— Bill  of  excep- 
tions must  apecify  wherein  evidence  failed 
ta  sustain  findings. 

Where  the  bill  of  exceptions  does  not  speci- 
fy wherein  the  evidence  failed  to  sustain  the 
hidings  the  contention  that  the  findings  were 
not  supported  by  the  evidence  cannot  be  con- 
sidered. 

2.  Fixtures  ^=>35  (3)— Whether  buildings  per- 
manently afnxed  to  toll  question  of  fact. 

Ciy.  Code,  {$  65S,  660,  663,  relating  to  real 
and  personal  property  are  concerned  more  with 
ultimate  than  probative  facta,  and  whether  a 
building  is  permanently  resting  on  the  soil, 
BO  as  to  be  deemed  "affixed  to  the  land"  w  a 
qneation  of  fact 

3.  Fixtures  «=s>4— -Intention  of  parties  criteri- 
on whether  property  permanently  attaohoil 
to  laid. 

The  intent  of  the  parties  is  a  controlling 
criterion  in  ascertaining  whether  property  is 
permanently  attached  to  land  or  retains  its 
identity  as  personalty. 

4.  Flxtnre8«=s>35(2)— Licensee,  erecting  atrup- 
tures  on  another's  laad,  eonsent  praaumed 
that  structures  remain  property  of  lloensee. 

Where  strnctures  are  erected  on  land  by  a 
licensee,  consent  on  the  part  of  the  landowner 
that  the  strnctures  remain  the  property  of  the 
licensee  will  be  implied,  in  the  absence  of  facts 
showing  a  different  intention. 

5.  Licenses  «=949— Erection  of  house  oa  an- 
other's land  held  by  license. 

In  an  action  for  destruction  of  plaintiffs 
house  and  windmill  erected  on  defendant's  land, 
plaintiffs  possession  of  the  land  from  1862  to 
1916,  and  the  erection  of  buildings  in  1906, 
which  remained  on  the  land  till  1916,  with 
other  facta  found,  held  to  justify  the  finding 
that  plaintiff's  possession  was  as  a  licensee, 
and  not  as  a  trespasser. 

6.  Venue  «=»5  (5)— Action  for  destruction  of 
personalty  on  another's  land,  net  within  Code, 
regulating  situs  of  real  actions. 

An  action  for  the  destruction  of  a  house  and 
windmill  erected  on  another's  land  was  based 
on  the  destruction  of  personal  property,  and 
was  not  within  Code  Civ.  Proc.  §  392,  subd.  1, 
relating  to  actions  for  the  recovery  of  real 
property,  etc.,  being  tried  in  the  county  In 
which  the  subject  of  the  action  is  situated. 

7.  Judgment  €=s590(4)  —  Determining  owner- 
ship of  Improvements  In  suit  to  quiet  title 
not  defense  to  action  for  destroying  plain- 
tiff's buildings  on  defendant's  land  prior  to 
suit. 

Action  for  the  destruction  of  plaintiff's 
house  and  windmill  on  defendant's  land  in  1916 
was  not  barred  by  judgment,  in  a  suit  to  quiet 
title  begun  in  1917,  that  defendants  were  the 
owners  of  the  land,  "together  with  the  improve- 
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ments  thereon;"   the  boUding  having  been  do- 
Btroyed  prior  to  the  suit. 

8.  Torts  ^s»22^-RBle  at  to  t»rt-faatort  stated. 

In  actions  ex  delicto,  all  persons  concerned 
in  the  commission  of  the  tort  may  be  joined 
as  defendants,  or  either  sued  severally. 


9.  Master  and  servant  <g=33 1 3-^LIablllty  for 
tort   Joint. 

Where  an  employer  and  an  employee  have 
participated  in  a  tortious  act  against  a  third 
person,  such  as  the  destruction  of  his  building, 
they  may  be  Jointly  sued.  ' 

10.  Damages  €=3(05— IMeasure  for  dostructioi 
of  plaintiff's  buildings  en  defendant's  laad 
statod. 

In  an  action  "for  destraction  of  plaintiffs 
buildings  erected  on  defendant's  land,  the  meas- 
ure of  damages  is  the  value  of  the  buildings, 
less  the  cost  of  removal  to  another  aite. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
Comity  of  San  Francisco;  W.  N.  Thomas, 
Judge. 

Action  bj  Edward  S.  OosUner  against 
Frank  Brlones  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed as  modified. 

George  H.  Harlan,  of  San  Bafael,  for  ap- 
pellants. 

Arnold  O.  Lackenbadi,  of  San  Francisco, 
for  respondent  - 

LBNNON,  J.  [1]  PlalnHfT,  Edward  S.  Goa- 
liner,  instituted  the  present  action  against 
defendants,  Frank  Brionea,  William  Latter, 
and  Belle  Latter,  for  the  purpose  of  recover- 
ing damages  for  the  destruction  of  a  certain 
dwelling  house  and  windmill  alleged  to  have 
belonged  to  said  plaintiff.  Judgment  was 
rendered  in  favor  of  plaintiff  In  the  sum  of 
$2,600,  the  reasonable  value  of  the  demol- 
ished structures,  and  defendants  appeal,  re- 
lying upon  a  record  consisting  of  the  judg- 
moit-roll  and  a  bill  of  exceptions.  Since  the 
Idll  of  exceptions  contains  nothing  which 
even  purports  to  specify  wherein  the  evi- 
dence falU  to  sustain  any  of  the  findings,  the 
contention  that  the  findings  are  not  support- 
ed by  the  evidence  cannot  be  considered. 
Carter  v.  Canty,  181  Cal.  749,  752,  186  Pac. 
346. 

Summarizing  the  findings,  then,  we  have 
the  following  facts  before  us  on  this  ap- 
peal: In  the  year  1860  Charles  A.  Lauff  sold 
to  Pablo  Brlones  an  acre  of  land  in  Marin 
county,  Cal.;  the  deed  being  recorded  at  the 
time  of  the  sale.  Upon  the  death  of  Pablo 
Brlones  this  land  passed  to  his  wife,  Bafaela 
Brlones,  who,  on  January  25,  1915,  deeded  It 
to  her  son-in-law,  defendant  William  Latter. 
In  1862,  shortly  after  the  sale  of  the  land  to 
Brioues,  Charles  Lauff  re-entered  the  said 
acre  of  land,  and  from  that  year  until  May, 


S=9For  other  cases  Bee  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


20 


204  PAOIFIO  BBPOBTEB 


(CW. 


-4 


1016,  It  remained  in  tbe  open,  notorious,  and 
coDtinuons  possession  of  tbe  said  ChEU'les 
tiauff  and  various  members  of  his  family.  In 
^4906  plaintiff,  Gosliner,  tbe  son-in-law  of 
G&icrles  LaufF,  erected  npon  tbis  land  a  five- 
room  dwelling  house  and  a  large  wlndmilL 
Neither  of  these  buildings  were  firmly  Imbed- 
ded in  tbe  soU ;  both  were  built  upon  heavy 
redwood  mudsills,  placed  upon  the  surface  of 
the  ground.  Charles  Lauff  and  his  children 
consented  to  the  erection  Of  the  buildings, 
and  it  was  agreed  between  them  and  the 
plaintiff  that  the  buildings  were  not  to  re- 
main permaneatly  upon  the  land,  but  were  to 
be  left  there  only  for  a  temporary  period, 
until  plaintiff  was  in  a  position  to  remove 
them  to  a  nearby  parcel  of  land  which  be 
owned.  In  tbe  year  1916  defendant  William 
Iiatter  for  the  first  time  asserted  his  own- 
ership in  the  aforesaid  acre  of  land.  A  dis- 
pute concerning  the  title  to  the  dwelling 
house  and  windmill  ensued,  and  ultimate- 
ly, In  September,  1916,  defendants,  without 
previous  notice  to  plaintiff,  entered  the  prop- 
erty and  totally  demolished  and  razed  the 
said  buildings.  The  trial  court  held  that  the 
buildings  were  personalty  and  tbe  property 
of  the  plaintiff,  and  accordingly  adjudged  de- 
fendants  liable  for  damages  for  their  de- 
struction. 

[2,  8]  Vital  error  was  committed,  defend- 
ants contend,  in  holding  that  the  buildings 
did  not  pass  as  real  property  to  the  owner  of 
the  land  up<m  whl<di  they  rested,  but  contin- 
ued to  be  personalty  and  remained  the  prop- 
erty of  the  person  by  whom  they  were  erect- 
ed. 

"Real  or  immovable  property  consists  of;  1. 
Lend;  2.  That  which  is  affixed  to  land;  8. 
That  which  is  incidental  or  appurtenant  to 
land;  4.  That  which  is  immovable  by  law." 
av.  Oode,  i  658. 

"Every  kind  of  property  that  is  not  real  is 
personal."    C5v.  Code,  f  663. 

Consequently  the  buildings  In  question 
were  personalty  unless  they  were  "affixed  to 
tbe  land,"  for,  obviously,  only  in  that  sense 
can  they  be  brought  within  tbe  above  classifi- 
cation of  real  property. 

"A  thing  is  deemed  to  be  affixed  to  land  when 
it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines,  or  shrubs;  or  imbedded  in  it,  as  in 
the  case  of  walls;  or  permanently  resting  upon 
it,  as  in  tbe  case  of  buildings;  or  permanently 
attached  to  what  is  thus  permanent,  as  by 
means  of  cement,  plaster,  nails,  bolts,  or 
screws."    Civ.  Code,  {  660. 

Thi?  section  of  the  Code  is  simply  a  rule 
for  general  guidance,  concerning  itself  more 
with  ultimate  than  with  probative  facts. 
Whether  or  not  in  any  case  a  building  is 
"permanently  resting  upon"  the  soil,  so  as  to 
be  deemed  "afiBxed  to  the  land"  within  the 
meaning  of  the  section,  remains  a  question 
of  fact  to  be  determined  upon  the  evidence  of 


that  case.  Pennybecker  v.  McDongal,  48  CaL 
160;  MiUer  v.  Waddlngham,  91  Cal.  877,  27 
Pac.  750,  13  L.  B.  A.  680. 

As  a  general  rule  tbe  Intent  of  the  partlM 
is  a  controlling  criterion  la  ascertaining 
whether  property  is  permanently  attached  to 
the  land  or  retains  Its  identity  as  personaltj; 
the  character  of  the  annexation  to  the  land 
or  other  realty  and  the  use  made  of  the  prop- 
erty are  Important  considerations,  but  In 
most  cases  are  subsidiarily  employed  for  the 
porpoae  of  testing  the  Intention  of  the  par- 
ties. Hendy  v.  Dink^erhoff,  67  Cal.  3,  40  Am. 
Bep.  107;  Levenson  v.  Standard  Soap  Co., 
80  Cal.  245,  22  Pac.  184,  13  Am.  St  Bep.  147; 
Jordan  v.  Myres,  126  Cal.  565,  68  Pac.  1061; 
Western,  etc.,  TeL  Co.  v.  Modesto  Irr.  Co., 
149  Cal.  662,  666,  87  Pac.  180,  9  Ann.  Gas. 
1190;  Dutton  v.  Ensl^,  21  Ind.  App.  40,  61 
N.  E.  380,  69  Am.  St  Bep.  340.  In  tbe 
present  case  tbe  trial  court  found  that  the 
buildings  were  not  imbedded  in  the  soil,  but 
were  constructed  on  mudsills  placed  upon  the 
surface  of  the  ground  and  that  the  plaintiff 
had  no  Intoition  of  permitting  the  buildings 
to  remain  on  the  land,  but  placed  them  there 
pursuant  to  an  understanding  that  they 
should  be  removed  therefrom.  E^om  these 
drcnmatancee  surrounding  tbe  erection  ot 
tbe  buildings  the  trial  court  omclnded  that 
plaintiff  never  Intended  that  bis  buildings 
should  permanently  rest  npon  the  defendants' 
land,  and  this  determination  cannot  be  dis- 
turbed.   Miller  V.  Waddlngham,  supra. 

Defendants  claim,  however,  that  the  intent 
of  the  plaintiff  in  placing  the  buildings  upon 
the  land  is  of  no  importance  in  the  instant 
case,  for  the  reason  that  there  Is  no  finding 
that  the  owners  of  the  land  agreed  that  they 
should  remain  personal  property.  It  Is 
claimed  that  the  rule  applies  that  improve- 
ments placed  upon  land  by  a  stranger  with- 
out an  agreement  permitting  their  removal 
follow  tbe  tenure  of  the  soil  on  which  they 
are  erected.  Civ.  Code,  !  1013;  Collins  v. 
Bartlett,  44  Cal.  371;  McKiernan  v.  Hesse,  51 
Cal.  594;  Prescott  &  A.  G.  By.  Co.  v.  Rees. 
3  Ariz.  317,  28  Paa  1134;  Crest  v.  Jack,  3 
Watts  (Pa.)  238,  27  Am.  Dec.  353.  But  in  the 
cases  last  cited  there  Is  no  clear  showing 
that  the  person  placing  the  improvements  up- 
on the  land  Intended  that  they  should  con- 
tinue separate  and  distinct  from  the  realty; 
they  are,  for  the  most  part,  instances  where 
a  person  has  caused  personal  property  to  be 
annexed  to  real  property  of  another  without 
the  latter's  consent,  with  the  Intent  that  It 
should  be  permanently  attached  thereto  but 
under  a  mistaken  belief  as  to  tbe  ownership 
of  the  real  property.  In  the  present  case 
there  was,  it  is  true,  a  mistaken  belief  con- 
cerning the  ownership  of  the  land,  but,  In  ad- 
dition to  that,  there  was  an  intent  that  in 
any  event  the  buildings  should  not  remain 
upon  or  become  a  part  of  tbe  realty,  and 
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therefore.  In  view  of  this  Intent,  It  is  doubt- 
ful whether,  even  under  the  rule  relied  up- 
on by  defendants,  the  buildings  would  be 
deemed  to  have  become  affixed  to  the  land 
so  as  to  pass  to  the  owner  of  the  soil. 

[4]  It  is,  however,  unnecessary  to  decide 
that  question,  for  the  facts  of  this  case  bring 
It  within  a  well-settled  exception  to  the 
above-mentioned  role.  Whatever  the  rights 
of  a  trespasser  or  entire  stranger  may  be,  the 
role  is  that,  where  structures  are  erected  up- 
oq  land  by  a  person  who  occupies  the  land 
with  the  permission  or  license  of  the  owner, 
but  who  has  no  estate  in  the  land,  that  la  to 
aay,  by  a  mare  licensee,  consent  on  the  part  of 
the  owner  of  the  land  that  the  stnlctures  shall 
remain  the  property  of  the  person  erecting 
them  will  be  implied  in  the  absence  of  any 
other  facts  or  circumstances  tending  to  show 
a  different  Intention.  Bank  v.  Stanton,  66 
Minn.  211,  58  N.  W.  821,  43  Am.  St.  Kep.  491; 
Joi^in  Supply  Co.  v.  West,  149  Mo.  Aw>-  78, 
180  8.  W.  156,  181;  Fischer  v.  Johnson,  106 
Iowa.  181,  76  N.  W.  658.  There  is  no  find- 
ing that  the  owner  of  the  land  granted  Lauff 
or  the  plaintiff  express  permission  to  occupy 
the  land,  but  a  direct  authorisation  is  not  es- 
sential to  establish  an  occupancy  by  virtue 
of  permission  or  acquiescence  of  the  owner ; 
a  license  may  result  from  circumstances,  as, 
for  instance,  where  a  person  has  continued 
in  possession  for  such  a  length  of  time  and 
under  such  circumstances  that  objection 
might  well  have  been  expected  had  there 
been  no  assent  Fischer  v.  Johnson,  supra; 
McCann  v.  Tbllemann,  36  Misc.  Rep.  146,  72 
N.  y.  Supp.  1076. 

[5]  The  trial  court  found  that  Charles 
Lauff  and  members  of  bis  family  had  been  in 
open,  notorious,  and  continuous  possession  of 
the  land  from  1862  until  1016,  and  that  the 
buildings  erected  by  plaintiff  remained  on 
the  property  without  objection  from  1806  un- 
til 1015.  These  findings,  when  considered  in 
connection  with  the  other  facts  found,  are 
tantamount  to  a  finding  that  Charles  Lauff 
and  his  family  were  licensees,  and  not  mere 
trespassers,  and  since  the  findings  do  not 
show  any  facts  or  drcumstances  revealing  a 
different  Intent  upon  the  part  of  the  owner 
of  the  land,  the  court  below  was  correct  in 
holding  that  the  buildings  did  not  become  af- 
fixed to  the  land  irrespective  of  plaintiff's  in- 
tention that  they  should  remain  separate. 

[I]  Our  determination  of  this  point  in  ef- 
fect disposes  of  the  defendant's  objection  to 
the  overruling  of  a  demurrer  to  the  com- 
plaint for  lack  of  Jurisdiction.  The  present 
action  was  brought  in  the  superior  court  of 
the  dty  and  county  of  San  Francisco  which 
defendants  claim  was  without  Jurisdiction  to 
try  the  case  by  reason  of  the  fact  that  the 
land  upon  which  the  buildings  were  erected 
is  situated  in  Marin  county  and  that  the 
present  action  involves  the  right  to  the  use 


of  that  land.  Section  S  of  artide  6  of  the 
Constitution  of  California  provide  that  "all 
actions  for  the  recovery  of  the  possession  of, 
quieting  the  title  to,  or  for  the  enforcement 
of  liens  upon  real  estate,  shall  be  commenced 
in  the  county  in  which  the  real  estate,  or  any 
part  thereof,  affected  by  such  action  or  ac- 
tions is  situated,"  and  section  392  of  subdi- 
vision 1  of  the  Code  of  Cavll  Procedure  re- 
quires that  actions  "for  the  recovery  of  real 
property,  or  of  an  estate  or  Interest  therein, 
or  for  the  determination  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  real  prop- 
erty," shall  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  U 
situated.  The  present  action,  however,  is 
based  upon  plaintiff's  right  to  the  buildings 
as  personal  property,  and  it  was  solely  upon 
that  theory  that  he  recovered  Judgment  The 
complaint  practically  alleged  all  title  and  in- 
terest in  the  land  to  be  in  defendant  William 
Latter.  It  Is  true  that  there  were  allega- 
tions of  facts  tending  to  Show  that  plaintiff 
was  in  the  position  of  a  licensee  in  erecting 
the  buildings,  but  a  mere  licensee  is  but  one 
remove  from  a  trespasser  and  possesses  no, 
estate  or  Interest  in  the  land  Itself.  Norfolk, 
etc.,  Ry.  Co.  v.  Denny's  Adm'r,  106  Va.  883, 
66  S.  E.  321;  Brown  t.  Boston  &  M.  R.  R.,  73 
N.  H.  668,  64  Atl.  194,  199;  Fischer  v.  John- 
son, supra.  It  was,  therefore,  not  improper 
to  bring  and  try  the  action  in  the  city  and 
county  of  San  Francisco,  where  two  of  the 
defendants  resided.    Code  Civ.  Proc.  §  395. 

£7]  It  appears  from  the  findings  that  In 
1917  Charles  Lauff  and  his  children  institut- 
ed an  action  against  defendants  William 
and  Belle  Latter  and  others  for  the  purpose 
of  quieting  title  to  the  acre  of  land  upon 
which  the  buildings  here  in  controversy  were 
erected,  "together  with  the  improvements 
thereon."  The  Judgment  In  that  action, 
which  Is  set  forth  in  the  findings  in  the 
present  case,  decrees  that  William  and  Belle 
Latter  are  the  owners  of  the  said  land,  "to- 
gether with  the  improvements  thereon."  De- 
fendants contend  that  plaintiff  claims 
tbrongh  Charles  Lauff,  and  that  be  is  there- 
fore bound  by  the  Judgment  against  the  said 
Lauff  and  bis  children  and  In  favor  of  the 
said  defendants.  Assuming  that  plaintiff 
does  claim  through  Lauff  and  his  family,  he 
is  not  prevented  from  suing  for  the  value  of 
the  buildings  he  erected  because  of  the  Judg- 
ment against  Lauff.  The  findings  of  the 
present  case  disclose  that  the  two  buildings 
in  controversy  were  totally  destroyed  in  Sep- 
tember, 1916,  prior  to  the  suit  to  quiet  title. 
It  is,  tberefore,  evident  that  the  words  "im- 
provements thereon,"  in  the  Judgment  in  the 
suit  to  quiet  title,  do  not  refer  to  the  two 
buildings  erected  by  plaintiff,  wlilch  were  not 
in  existence  at  the  time  of  that  suit 

[8,  9]  The  fact  that  defendant  Frank  Bri- 
ones  was  an  employee  of  defendants  Wil- 
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liam  and  Belle  Latter  In  removing  the  house 
and  windmill  does  not  relieve  blm  from  lia- 
bility for  his  acts.  The  court  found  that  de- 
fendant Briones  joined  with  the  other  de- 
fendants in  demolishing  the  buildings,  with 
full  knowledge  that  they  belonged  to  and 
were  the  personal  property  of  the  plaintiCC. 
In  the  prosecution  of  actions  for  causes  ex 
delicto  all  persons  concerned  In  the  com- 
mlBslpn  of  the  tort  may  be  Joined  as  defend- 
ants, or  either  or  any  of  them  may  be  sued 
severally,  and  where  an  employer  and  an  em- 
ployee have  participated  In  a  tortious  act 
against  a  third  person,  they  may  be  Jointly 
sued  for  damages.  Rogers  v.  Ponet,  21  CaL 
App.  677,  581,  132  Pac.  851. 

[10]  In  one  particular,  however,  error  prej- 
udicial to  defendants  was  committed,  name- 
ly, in  a  ruling  respecting  evidence  concerning 
the  amount  of  damages  sustained  by  the 
plaintiff.    The  trial  court  found: 

"That  the  reasonable  valne  of  said  dwelling 
honse  at  the  time  it  was  demolished  by  said 
defendants  was  the  sum  of  twenty-two  hundred 
and  fifty  ($2,250)  dollars:  that  the  reasonable 
valne  of  the  said  windmill  at  the  time  it  was 
demolished  by  said  defendants  was  the  sum  of 
two  hundred  and  fifty  ($250)  dollars" 

— and  rendered  Judgment  against  defendants 
in  the  sum  of  $2,500.  The  bill  of  exceptions 
shows  that  counsel  for  defendants  made  a 
formal  offer  to  prove  that  it  would  have  cost 
the  sum  of  $1,000  to  move  said  buildings 
from  the  acre  of  land  upon  which  they  were 
built  to  the  land  owned  by  plaintiff,  Gosliner; 
but  the  trial  court  refused  to  permit  the  In- 
troduction of  this  evidence,  and  sustained 
plalntilTs  objection  tboreto,  upon  the  ground 
that  It  was  Incompetent,  irrelevant,  and  im- 
material. The  following  evidence  as  to  the 
value  of  the  buildings  la  ctmtalned  in  the 
bill  of  exceptions: 

Plaintiff  testified:  "I  paid  for  all  of  the  work 
and  all  of  the  materials.  The  entire  cost  of 
the  house  and  windmill  to  me  was  about  $2,- 
600." 

A  carpenter  who  worked  on  the  house  stated: 
"The  valne  of  this  particular  house  was  about 
$2,600." 

Assuming  that  it  cost  $2,500  to  build  the 
house  and  viindmlll,  nevertheless  plaintiff 
had  no  right  to  maintain  them  on  the  prem- 
ises where  they  were  located.  The  agree- 
ment under  which  be  built  required  him  to 
remove  the  structures  from  the  land  oa 
which  they  were  erected  to  bis  own  lots,  a 
mile  away.  The  difference  between  the  cost 
of  erecting  similar  buildings  upon  his  own 
lots  and  the  amount  It  would  have  cost  to 
remove  the  old  buildings  from  defendant's 
land  to  his  own  lots,  assuming  the  buildings 
to  be  equally  valuable  on  both  pieces  of 
land,  would  represent  the  measure  of  the 
damages  sustained  by  plaintiff  as  a  result 


of  the  destruction.  If  the  cost  of  construc- 
tion is  $2,500,  and  the  cost  of  removal  would 
have  been  $1,000,  then  plaintiff  should  not 
have  been  allowed  more  than  $1,600  dam- 
ages. If  the  plaintiff  had  undertaken  to  es- 
tablish the  market  value  of  the  house  as  per- 
sonal property  subject  to  removal,  evidence  of 
the  cost  of  removing  the  house  to  a  particu- 
lar lot  would  have  been  Immaterial.  But 
where  he  sought  to  establish  the  value  ot 
the  house  merely  by  proof  of  the  cost  of  cm- 
struction,  or  its  value  where  located.  It  was 
proper  to  show  the  cost  of  removal  ot  the 
house  to  the  lot  to  which  the  plaintiff  claimed 
he  Intended  to  vemove  It  Pennybecker  t. 
McDougal,  48  CaL  160, 164. 

It  Is  clear  that  the  finding  of  the  court 
that  the  destruction  of  the  buildings  dam- 
aged plaintiff  to  the  extent  of  $2,500  cannot 
be  sustained,  In  view  of  the  showing  In  the 
record  that  the  court  refused  to  take  Into 
consideration  the  tact  that  the  utili2atl<»i  of 
the  buildings  by  plaintiff  would  have  neces- 
sitated an  expenditure  by  him  of  $1,000.  De- 
fendants were  mtitled  to  Introduce  evldoioe 
upon  the  question  of  the  cost  of  removing  the 
buildings  for  the  purpose  of  mitigating  dam- 
ages, and  since  the  fact  appears  afiirmatlve- 
ly  In  the  bill  of  excepticma  that  the  court 
made  a  ruling  excluding  material  and  compe- 
tent evidence  on  this  question,  the  Judgment 
must  be  reversed. 

The  Judgment  la  reversed. 

We  concur:  SHAW,  C.  J.;  SHURTLEOB'F, 
J.;  wniBUR,  J.;  SLOANB,  J. 

Modification  of  Judgment 

PER  CURIAM.  The  Judgment  of  $2,600 
as  damages  for  the  destruction  of  a  certain 
dwelling  house  and  windmill  belonging  to  the 
plaintiff  having  heretofore  been  reversed  be- 
cause of  the  erroneous  ruling  of  the  trial 
court  refusing  to  permit  the  defendants  to 
show  In  evidence.  In  diminution  of  damages, 
that  it  would  have  cost  the  plaintiff  the  sum 
of  $1,000  to  move  the  said  buildings  from  the 
land  upon  which  they  were  situated;  and  the 
plaintiff  having,  on  the  20th  day  of  Septem- 
ber, 1921,  filed  with  bis  petition  for  a  modifi- 
cation of  the  Judgment  a  remission  of  the 
said  sum  of  $1,000,  and  an  agreement  that 
the  Judgment  be  modified  by  striking  there- 
from the  sum  of  $1,000,  and,  as  so  modified, 
stand  aflirmed — ^it  is  therefore  ordered  that 
the  Judgment  of  the  superior  court  be  modi- 
fled,  by  striking  therefrom  the  sum  of  $1,000, 
and,  as  so  modified,  that  it  stand  affirmed, 
the  plaintiff,  however,  to  have  his  costs  on 
appeal. 

SHAW,  C.  J.,  and  LENNON,  WASTE,' 
SHURTLEFP,  SLOANB,  LAWLOB,  and 
WILBUR,  JJ.,  concur. 
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ingg  of  fact  do  not  support  the  order,  dedsion 
and  award  under  review." 


NELSON  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  al.     (Civ.  2402.) 

(District  Coart  of  Appeal,  Third  District,  Cial- 
ifomia.    Dec  16,  1921.) 

1.  Master  and  servant  «s»405(4)— Evldenee  of 
oompMsahle  disability  held  lasuffldent. 

In  proceedini^B  nnder  Woikmen's  Compen- 
sation Act  for  compensation  for  disability  con- 
sisting of  abscesses  on  employee's  knees  caus- 
ed by  streptococcus  infection,  where  the  only 
expert  witness  sworn  for  lutq.  testified  that  in- 
juries by  a  fall  were  not  contributing  causes  of 
the  abscesses,  the  Industrial  Accident  CtMnmis- 
sion's  conclusion  that  the  evidence  was  insuffi- 
cient to  show  that  the  disability  was  proximate- 
ly caused  by  such  fall  was  Justified. 

2.  Master  and  servant  «=>4I4— Compensation 
dalmant  required  to  produoe  own  witnesses. 

While  the  Industrial  Accident  Commission 
can  summon  witnesses  of  its  own  motion,  this 
-  is  only  done  where  the  Commission  finds  the 
parties  unable  or  unwilling  to  produce  testi- 
mony necessary  to  a  decision;  and  where  a 
party  claiming  compensation  has  full  oppor- 
tunity to  produce  his  own  witnesses,  he  can- 
not complain  because  the  Commission  did  not 
relieve  him  from  the  burden  of  producing  them. 

3.  Master  and  servant  9=3414 — Rehearing  for 
absence  of  witnesses  as  to  oompensable  disa- 
bility held  properly  deniiia. 

In  proceedings  under  Workmen's  Gompen- 
sation  Act,  in  which  employer  denied  that  em- 
ployee's injuries  caused  the  disability  com- 
plained of,  the  Industrial  Accident  Commis- 
sion's denial  of  petition  for  rehearing  for  ab- 
sence of  witnesses  was  proper  where  the  ma- 
teriality' of  their  testimony  was  not  shown,  and 
none  of  them  could  qualify  as  expert  witnesses. 

Proceeding  under  the  Workmen's  Com- 
pensation Act  (St.  1917,  p.  831)  by  Charles 
Nelson,  tor  ~  compensation  for  injuries,  op- 
posed by  the  Tosemite  Lumber  Company, 
employer,  and  the  Manufacturers'  Indemnity 
Exchange,  insurer.  Claim  tor  compensation 
denied  by  the  Industrial  Accident  CJommis- 
slon,  and  petitioner  brings  certiorari  to  re- 
view the  Commission's  order.  Order  af- 
firmed. 

Henry  F.  Price,  of  Merced,  for  petitioner. 
A.  E.  Graupner  and  Warren  H.  PlUsbury, 
both  of  San  Francisco,  for  respoudents. 

FINCH,  P.  J.  This  is  an  application  to 
review  the  decision  of  the  Industrial  Acci- 
dent Commission  denying  the  petitioner's 
claim  for  compensation  for  disability  alleged 
to  have  been  caused  by  two  accidents  to  bis 
knees  arising  out  of  and  in  the  course  of 
his  employment  by  the  Yosemite  Lumber 
Company. 

Tbe  petition  alleges: 

"1.  That  the  Commission  acted  without  and 
in  excess  of  its  powers;  (2)  that  the  order  and 
decision  was  unreasonable;    (3)  that  the  find- 


Tbe  Commission  found: 

"That  •  •  •  applicant  fell  from  a  pile  of 
lumber  while  in  the  course  of  his  employment, 
but  the  evidence  is  insufficient  to  establish  as  a 
fact  that  the  disability  complained  of  was  prox- 
imately caused  by  said  fall." 

[1]  Dr.  H.  Jalmer  Kyleberg,  a  contract 
surgeon  for  the  Yosemite  Lumber  Company, 
who  gave  applicant  professional  treatment 
for  the  injuries  resulting  from  the  alleged 
accidents,  was  sworn  as  a  witness  for  tbe 
applicant,  and  testified  that  the  alleged  dis- 
ability consisted  of  abscesses  on  both  kne<>s 
caused  by  streptococcus  Infection;  that  tbe 
accidents  alleged  were  slight,  and,  in  the 
opinion  of  the  witness,  were  not  contributing 
causes  of  tbe  abscesses.  No  other  expert 
witness  testified.  Tbe  abscesses  developed 
about  three  weeks  after  the  last  accident, 
the  applicant  having  been  engaged  in  liis 
usual  employment  in  tbe  meantime.  The 
application  for  compensatlcvi  was  not  con- 
tested in  tbe  sense  in.which  tbe  word  "con- 
test" is  usually  understood.  B.  0.  Dracey, 
manager  of  the  lumber  company,  and  who 
represented  tbe  defendants  at  the  hearing, 
being  called  as  a  witness  for  tbe  petitioner, 
stated: 

"I  thiiik  there  is  no  disposition  on  the  part 
of  the  company  to  avoid  any  issue  raised  by 
the  man,  or  meet  any  condition  that  the  man 
is  entitled  to." 

Neither  party  was  represented  by  an  at- 
torney. The  referee  conducted  tbe  examina- 
tion in  a  manner  eminently  fair  to  both  par- 
ties, and  the  conclusion  reached  is  the  only 
one  which  could  reason^ably  be  drawn  from 
the  evidence. 

[2, 3]  Attorneys  for  the  Industrial  Acci- 
dent Commission  fairly  state  the  facta  and 
the  law  bearing  upon  the  further  conten- 
tions of  petitioner  as  follows : 

"Two  hearings  were  held  in  the  case,  of 
which  petitioner  concedes  be  had  notice  and 
full  opportunity  to  present  all  the  testimony  he 
desired  to  offer.  He  does  not  complain  that 
any  testimony  offered  by  him  was  ruled  out, 
that  he  was  misled  by  erroneous  advice  into 
omitting  to  secure  necessary  testimony,  or 
that  any  reasonable  request  for  continuance 
for  the  purpose  of  producing  such  testimony 
was  refused.  His  only  complaint  is  that  the 
Commission  did  not  itself  subpcena  and  produce 
the  witnesses  named  by  him.  Obviously  this 
is  not  a  valid  ground.  While  the  Industrial  Ac- 
cident Commission,  as  pointed  out  by  petition- 
er, can  summon  witnesses  of  its  own  motion, 
the  fee  to  be  paid  by  the  state,  it  is  not  re- 
quired to  do  so,  and  very  seldom  does  so.  The 
state  has  not  appropriated  sufficient  funds  to 
permit  this  to  be  done  in  routine  cases.  This 
is  only  done  where  the  Commission  itself  finds 
the  parties  unable  or  unwilling  to  produce  tes- 
timony necessary  to  the  decision  of  the  case, 
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and  the  Commisdon  deems  the  testimony  of 
such  witnesses  to  be  ritally  necessary  to  tbft 
decision.  As  to  flll  other  dril  actions,  the 
burden  is  primarily  npon  each  party  to  pro- 
duce his  own  witnesses  to  establish  his  case, 
and  where  the  party  has  full  opportunity  to 
produce  his  own  witnesses  he  cannot  complain 
because  the  Commission  did  not  relieve  him 
from  the  burden. 

"Furthermore,  respondent  Commission  found 
and  determined  in  its  order  denyinjr  petition  for 
rehearinir,  that  such  testimony,  if  received, 
would  not  be  sufficient  to  affect  the  decision. 
It  will  be  noted  that  petitioner  has  at  no  time 
indicated  what  these  witnesses  would  testify 
to  if  called.  The  burden  is  upon  petitioner  to 
show  the  materiality  of  their  testimony,  which 
petitioner  has  failed  to  do.  And,  judging  from 
the  facts  as  shown  by  the  record,  it  Aema  im- 
possible to  see  any  materiality  to  their  testi- 
mony. 

"It  will  be  noted  from  the  Commission's  find- 
ings- and  award  that  decision  was  in  favor  of 
applicant  as  to  the  occurrence  of  the  injuries 
alleged  by  petitioner,  and  as  to  the  fact  that 
such  injuries  occurred  in  the  course  of  and 
arose  out  of  his  employment.  Further  testi- 
mony on  behalf  of  petitioner  was  therefore  un- 
necessary to  establish  these  contentions.  The 
point  upon  which  compensation  was  denied  was 
that  petitioner  had  failed  to  show  that  his  in- 
juries were  the  cause  of  the  later  abscesses  in 
his  knees.  Neither  of  the  witnesses  whom  pe- 
titioner wished  produced  could  testify  upon  this 
point,  as  this  is  purely  a  medical  question,  and 
neither  of  the  witnesses  could  qaalil^  •■  phyfd- 
dans  or  ezp«rt  witnesses." 

The  decision  of  the  Commission  la  af- 
firmed. 

We  concur:  BURNETT,  J.;  HAHT,  J. 


BUSH  V.  WEED  LUMBER  CO.    (CIv.  2370.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Dec.  12,  1021.  Hearing  Denied  by 
Supreme  Court  Feb.  9,  1922.) 

I.  Trial   $=>I6S — Motion   for   nonsait  admits 

truth  of  evidence  and  legitimate  Inferences 

of  fact. 

A  motion  for  nonsuit  admits  the  troth  of 

the  evidence,  and  every  legitimate  inference  of 

fact  therefrom. 

2.  Trial  «=>I65— Court  cannot  go  beyond  lim- 
its of  motion  for  nonsuit  la  rendering  deci- 
sion. 

In  rendering  its  decision  on  a  motion  for 
nonsnit,  the  court  cannot  go  beyond  the  limits 
of  the  motion. 

3.  Trial  «=3l39(l)— If  doubtful,  court  mast  let 
ease  go  te  Jury. 

On  a  motion  for  nonsuit,  it  is  the  court's 
duty,  if  there  be  any  doubt,  to  let  the  case  go 
to  the  Jury. 


4.  Trial  ®=>I65— On  motion  for  nonsolt,  avi- 
deaoe  most  strongly  laterpreted  against  da- 
fendaat. 

On  a  motion  for  nonsuit,  the  evidence 
should  be  most  strongly  interpreted  against  de- 
fendant. 

5.  Negllgenea  «=332(2)— Wall  digger  asarehlag 
for  water  held  an  Invitee  entitled  to  ordlaary 
care. 

Where  a  lumber  company  employing  plain- 
tiff to  bore  a  well  offered  a  reward  to  any  one 
finding  a  spring  of  water,  and  plaintiff,  while 
waiting  for  repairs  on  his  outfit,  went  in  search 
of  a  spring,  the  offer  was  an  invitation  to  go 
on  the  company's  premises  for  the  purpose  of 
the  search,  and  while  so  engaged  he  was  enti- 
tied  to  the  protection  of  ordinary  care  hy  the 
company. 

6.  NegHgenoe  «5»I36(I5,  26)— Craaa  opera- 
tor'a  negligence  aad  contrlbatory  negllgenee 
of  Invitee  held  for  Jury. 

Where  defendant  Inmber  company  employ- 
log  plaintiff  to  bore  a  well  offered  a  reward  to 
any  one  finding  a  spring  of  water,  and  plain- 
tiff, while  waiting  for  repairs  on  his  outfit,  went 
in  search  of  a  spring,  and  in  returning  from 
the  search  sat  down  SO  or  40  feet  from  a  crane, 
which  fell  on  him  as  he  was  watching  a  crew 
using  it  in  unloading  logs  from  cars,  held,  on 
the  evidence,  that  the  issues  of  negligence  and 
contributory  negUgence  were  for  the  jury. 

Appeal  from  Superior  Court,  Siskiyou 
County;   James  F.  Lodge,  Judge. 

Action  by  P.  W.  Bush  against  the  Weed 
Lumber  Company.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.    Reversed. 

Collier  A  McNamara,  of  Yr^a,  for  appel- 
lant 
Taylor  te  Tebbe^  at  Treka,  for  respimdent. 

BURNETT,  J.  The  appeal  la  from  a  Jud^ 
ment  of  nonsuit  The  nature  of  the  action 
may  be  seen  from  the  following  allegations 
of  the  complaint: 

"That  on  and  prior  to  the  9th  day  of  June, 
1919,  plaintiff  was  employed  by  said  Weed 
Lumber  Company  to  bore  a  well  for  said  com- 
pany on  its  premises  near  camp  3,  at  Morrison, 
in  the  county  of  Siskiyou,  state  of  California; 
that  on  said  9th  day  of  June,  1919,  while  plain- 
tiff was  employed  as  aforesaid,  his  said  well- 
boring  outfit  broke  down,  and,  while  waiting  for 
same  to  be  repaired,  plaintiff,  at  the  solicita- 
tion of  C.  W.  Murphy,  general  superintendent 
for  said  Weed  Lumber  Company,  and  further 
induced  by  i^  reward  offered  by  sidd  Weed  Lum- 
ber Company  to  any  one  finding  water  for  the 
supply  of  said  company's  camp,  went  in  search 
of  a  certain  spring  of  water  reputed  to  be  above 
said  camp  3,  and  after  making  said  search, 
while  returning  to  said  camp,  where  he  was 
staying,  plaintiff  necessarily  passed  along  said 
company's  railroad  track  and  by  a  crew  of  men 
employed  by  said  company  nnloading  logs  from 
flat  cars  by  means  of  a  certain  mechanical  con- 
trivance called  a  'merry  crane';  that  when 
plaintiff  was  opposite  the  said  crane  the  fore- 
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man  of  said  crane  requested  plaintiff 'to  hand 
blm  a  block  of  wood,  which  plaintiff  did,  and 
thereupon  plaintiff  withdrew  a  distance  of  80 
or  40  feet  in  the  rear  of  said  crane  to  await 
tranaportatioi^  back  to  camp,  ana,  while  waiting 
and  watching  said  crane  in  operation,  the  said 
crane,  owing  to  its  careless  and  negligent  op- 
eration by  defendant's  said  employees,  and 
owing  to  tile  gross  negligence  and  carelessness 
of  said  employees  in  not  causing  same  to  be 
anchored  down,  and  owing  to  the  negligent  and 
careless  manner  in  which  said  company's  rail- 
road track  was  conatmcted  and  maintained, 
on  which  said  track  said  crane  was  standing, 
the  said  crane,  without  fault  on  the  part  of 
this  plaintiff,  toppled  over  backwards  and  in- 
flicted on  plaintiff  the  injuries  hereinafter  set 
forth  and  described." 

[1-4]  There  is  no  contxoreray  as  to  the 
principles  that  must  goT«ni  In  the  determi- 
nation of  a  motion  for  nonaait.  It  admita 
the  tmfb  of  the  e^ldmoe  produced,  and 
every  legitimate  inference  of  tact  that  may 
be  legitimately  drawn  therefrom  (Estate  of 
Daly,  15  Oal.  Appi  820,  114  Pac.  787);  the 
court  cannot  go  beyond  the  limits  of  the 
motion  in  rendering  its  decision  (Daley  t. 
Russ,  86  Cal.  114,  24  Pac.  867):  it  is  the 
duty  of  the  court,  if  tliere  be  any  doutrt,  to 
let  the  case  go  to  the  jury  (Mitchell  ▼. 
Brown,  18  Gal.  App.  117,  122  Pac.  426).  and 
the  evidence  should  be  most  strongly  inter- 
preted against  the  defendant  (Hoff  v.  Los 
Angeles,  etc.,  Co.,  158  CaL  696,  112  Pac.  63). 

No  contention  is  made  that  the  plaintiff 
was  not  seriously  injured  or  that  there  was 
no  evldt-Dce  tliat  it  was  duo  to  the  faulty 
construction  of  the  "crane,"  but  tlie  claim  of 
respondent  is  that  the  defendant  owed  the 
plaintiff  no  duty  to  protect  him,  and  there- 
fore there  was  no  actionable  negligence  on 
the  part  of  respondent  It  is  declared  that 
the  case  is  governed  by  the  decisions  of  the 
Supreme  Court  in  Schmidt  v.  Bauer,  SO  Cal. 
665,  22  Pac.  256,  6  L.  B.  A.  680,  Kennedy  v. 
Chase,  119  Cal.  637,  62  Pac  33,  63  Am.  St 
Bep.  153,  and  Orundel  v.  Union  Iron  Works, 
141  CaL  564,  75  Pac.  184,  in  pursuance  of  the 
doctrine  that — 

"The  duty  of  a  master  to  furnish  his  servant 
with  a  reasonably  safe  place  in  which  to  work 
is  limited  to  the  premises  where  the  employee 
is  required  to  be  for  the  purposes  of  his  em- 
ployment, and  does  not  extend  to  his  protection 
while  upon  private  excursions  outside  thode 
limits." 

The  vital  question  Is  whether  the  case 
falls  necessarily  within  the  principle  of  those 
decisions,  or  Is  there  any  ground  for  holding 
that  defendant  did  owe  plaintiff  the  legal 
duty  of  exercising  ordinary  care  for  his  pro- 
tection? 

Plaintiff  testified: 

That  he  had  been  employed  to  dig  a  well  for 
defendant,  and,  while  upon  the  letter's  prem- 
ises, "about  the  7th  day  of  June  I  was  telling 


Mr.    Murphy    I    had   been   down   to   Charlie  and  I  got  up  and  came  back  over  this  aide, 


Phelps',  and  he  was  telling  me  Uiat  himself  and 
Frank'  Mills  had  found  water  coming  down 
of  the  gulch  at  the  foot  of  Mt.  Shasta,  and  Mr. 
Murphy  told  me,  while  I  was  waiting  for  the 
tools,  to  go  and  hunt  for  it  and  I  also  told  him 
that  Mr.  Hall  that  was  scaling  lumber  there 
told  me,  he  says  he  had  found  some  water  seep- 
ing out  of  the  'wtialeback'  there,  and  Mr.  Mur- 
phy told  me  to  go  to  the  bam  and  get  a  horse 
and  go  on  horseback,  and  I  told  him  it  hurt 
me  to  ride  horseback,  that  I  would  go  «n  the 
train,  and  I  would  go  as  far  as  I  could  on  the 
train;  then  I  would  go  on  foot  the  balance  of 
the  way.  And  on  the  7th,  that  was  the  day  I 
went  up  around  the  foot  of  Mt.  Shasta,  up 
to  the  snow  line,  and  I  couldn't  find  no  water; 
everything  was  dry  below  the  snow  and  I  came 
back;  and  the  next  day  I  was  kind  of  tired  and 
didn't  go'  out  and  on  the  0th  I  went  out  on 
the  train  again  to  the  foot  of  'whaleback'  and 
walked  around  there  bunting  water." 

(B)  He  further  testified  that  Mr.  Murphy 
told  him  that  if  he  could  find  a  spring  that 
would  supply  tlie  camp  with  water  there 
would  be  $100  in  It  for  him,  and  that  there 
was  posted  on  the  premises  a  sign  or  notice 
that  a  reward  of  $100  would  be  paid  by  the 
company  to  any  one  who  would  find  a  spring 
from  which  water  could  be  piped  to  the 
camp.  The  offer  through  the  notice  or 
through  Mr.  Murphy  did  not  of  course,  bind 
respondent  to  pay  anything  to  plaintiff  un- 
less he  found  the  water,  but  it  was  a  clear 
invitation  to  go  upon  the  premises -for  the 
purpose  of  searching  for  such  a  spring.  It 
could  not  be  found  without  a  seardi,  and  the 
search  could  not  be  made  without  going  up- 
on the  premises.  Plaintiff  was  therefore  un- 
dertaking a  mission  in  pursuance  of  tlie  re- 
quest and  Invitation  of  defendant,  and  while 
engaged  in  that  task  he  was  entitled  to  the 
legal  protection  of  ordinary  care  on  the  part 
of  respondent  Meyers  v.  Syndicate  Heat  & 
Power  Co.,  47  Wash.  48,  91  Pac.  649;  Ben- 
nett V.  LoulsvUle  &  N.  B.  R.  Co.,  102  U.  S. 
577,  26  L.  Ed.  235;  Boseberry  v.  Niehaus  & 
Co.,  166  Cal.  481,  137  Pac.  232. 

[S]  The  question  then  arises  whether  plain- 
tiff, when  injured,  was  acting  'within  the  lim- 
its and  while  in  the  pursuit  of  this  search 
for  water.  In  its  consideration  there  would 
be,  manifestly,  no  difference  whether  he  was 
going  or  returning  if  he  was  not  making  an 
"excursion"  beyond  the  limits  of  the  purpose 
for  which  he  was  invited  upon  the  premises. 

After  stating  that  he  had  gone  to  t^e  foot 
of  "whaleback  mountain,"  and  hunted  there 
for  ■water,  he  started  to  return  and  come  dovm 
to  where  they  were  working  'with  the  crane ; 
that  in  accordance  with  the  request  of  one 
of  the  workmen  he  banded  him  a  chunk  of 
wood  to  block  a  log;  that  he  then  walked  to 
the  side  of  the  traCk  and  sat  down  on  a 
stump,  "and  they  were  working  the  crane 
that  way  (indicating),  and  I  looked  up  and 
see  the  crane  kind  of  dip  that  way  a  little. 
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right  opposite  from  where  they  was  work- 
ing back  of  the  crane,  and  sat  down  straddle 
of  a  log  about  30  or  40  feet  from  the  crane, 
and  so  I  sat  there  maybe  about  5  minutes — 
maybe  ten" — when  he  looked  at  his  watdi  and 
started  to  put  it  back  in  his  pocket,  and  "I 
looked  up  and  the  crane  was  coming  right 
for  me,  and  Z  Jiunped  off'  and  run;  and  I 
throwed  my  eyes  up  and  I  see  that  the  crane 
was  conplled  to  the  two  cars.  I  thought  that 
the  coupling  would  hold  and  it  would  throw 
the  crane  around  this  way,  but  it  didn't;  it 
Just  lifted  it  right  off,  the  top  did,  and  it 
cumo  right  Over  this  way  (Indicating)!,  and 
came  down  this  way,  and  hit  me  and  knock- 
ed me  down  and  laid  across  me  here." 
When  asked  what  be  was  doing  -tbere,  he 
said  he  sat  down  to  rest 

"I  was  very  tired.  I  had  been  walking  in 
loose  sand  and  gravel  about  thirty  hours.  I 
had  asked  them  about  the  train,  and  I  was 
going  to  rest  for  a  few  minutes.  The  trai}i 
wasn't  there  and  I  was  going  to  hike  down  to 
camp." 

The  record  shows  furthermore  the  follow- 
ing: 

"Q.  As  I  understand  it,  when  you  came  ont 
in  the  morning,  you  got  off  the  crane,  where 
the  crane  was  spotted  and  walked  over  to 
Vhaleback'?  A.  Tes;  I  got  off  the  engine  and 
walked  over  to  'whaleback.' 

"Q.  When  yon  returned,  yon  returned  by  thfe 
same  way— in  other  words,  by  the  crane,  and 
then  to  go  on  down  to  the  camp?    A.  Yes. 

"Q.  Was  that  the  nearest  and  most  direct 
route?  A.  It  would  be  pretty  near  a  straight 
line  from  where  I  was,  straight  through  to  the 
camp." 

We  fail  to  see  any  difference  in  principle 
between  the  facta  herein  and  those  In  the 
Roseberry  Case,  snpra.  Therein  the  plain- 
tiff was  sent  by  Mq  employers,.  Poetscfa  & 
Peterson,  to  the  premises  of  defendant  to 
see  that  everything  properly  appertaining  to 
a  boiler,  which  had  been  purchased  by  them, 
should  be  brought  away.  As  stated  by  the 
Supreme  Court: 

"The  boiler  was  loaded  upon  a  truck  at  the 
rear  of  a  gangway  opening  on  Brannan  street. 
Mr.  Niebaus  had  left  plaintiff,  and  later  plain- 
tiff started  to  depart  from  the  premises,  but 
stopped  to  converse  with  a  friend.  He  then 
went  to  the  office  to  say  good-bye  to  Mr.  Nie- 
haus,  bnt,  not  finding  him,  turned  in  the  door 
to  leave  when  he  saw  the  loaded  truck  starting 
out  by  the  gangway  leading  to  Brannan  street. 
He  waited  for  the  truck  to  pass,  and  then 
walked  behind  the  men  who  were  following  it 
Before  he  reached  the  open  gate  a  pile  of 
lumber  fell  upon  him,  broke  his  leg,  and  in- 
flicted  other   serious  Injuries." 

The  Supreme  Court  held  that  it  was  prop- 
er to  submit  to  the  jury  the  question  ns  to 
the  negligence  of  the  defendant  as  well  as 
the  contributory  negligence  of  the  plaintiff. 

[6]  Respondent  urges  that  the  dlstingnish- 


Ing  feature  of  that  case  is  diat  Chereln  the 
plaintiff  was  an  "invitee,"  end  theref<we  the' 
defendant  owed  htm  the  duty  of  ordinary 
care.  Bnt  it*  is  difficult  to  discern  any  dif- 
ference In  principle  between  the  implied  in- 
vitation in  that  case  for  the  owner  to  come 
and  get  his  boiler  and  the  express  invitation 
in  this  case  for  plaintlfl  to  come  upon  the 
premises  to  seek  for  water.  In  nether  case 
was  the  plaintiff  a  trespasser  or  mare  li- 
censee, and,  as  we  understand  it,  the  legal 
obligation  was  the  same  in  both  Instances. 
In  each,  also,  the  plaintiff  was  returning 
after  having  gone  upon  the  premises  for  a 
certain  definite  purpose,  and  was  not  depart- 
ing from  the  course  that  might  be  considered 
direct  and  ox>portune.  The  only  difference 
is  that  herein  the  plaintiff  sat  down  SO  or 
40  feet  from  the  dangerous  instrumentality, 
while  therein  the  plaintiff  was  walking  past 
the  lumber  when  It  fell.  His  sitting  down 
near  the  crane  might  present  a  question  of 
contributory  negligence,  bnt  in  view  of  bis 
explanation  of  the  circumstances  surround- 
ing the  affair,  It  was  a  matter  to  be  sub- 
mitted to  the  determination  of  the  jury. 

In  the  Schmidt  Case,  supra,  cited  by  re- 
spondent, the  plaintiff  entered  the  private 
residence  of  the  defendant  without  an  invi- 
te tion,  and  was  injured  by  falling  into  a  cel- 
lar. It  was  held  that,  since  he  was  not  in- 
vited nor  allured  into  said  building,  he  was 
thereby  the  mere  licensee  of  the  owner,  and 
for  that  reason  the  latter  owed  him  no  dnty, 
"and  he  went  there  subject  to  all  the  risks 
attending  his  going." 

In  Kennedy  v.  Chase,  snpra,  "the  servant 
made  a  private  excursion  upon  the  deck  of 
the  vessel,  upon  bis  own  account  and  for  his 
own  convenience,  to  place  Ms  coat  upon  a 
main  hatchway,  unnecessarily  remote  from 
the  place  of  his  employment,"  and  it  was  in 
view  of  such  circumstance  that  the  Supreme 
Court  held  that  the  employer  was  dot  liable. 
In  other  words,  the  employee,  when  injured, 
was  beyond  the  limits  of  the  place  where  he 
was  required  to  be  for  the  purpose  of  his 
employment  The  employee  was  manifestly 
acting  outside  the  scope  of  his  employment 
since  he  was  on  a  part  of  the  vessel  where 
he  was  neither  required  nor  Invited  to  go. 
If  herein  the  plaintiff  on  bis  return  had  de- 
parted from  the  direct  route  to  visit  the  crane 
on  his  own  account,  and  th\is  had  been  in- 
jured, the  Kennedy  Case  might  be  in  point 

So  in  Grundel  v.  TTnion  Iron  Works,  supra, 
the  deceased  was  not  employed  by  the  de- 
fendant nor  was  he  invited  to  go  upon  the 
vessel.  He  was  eitbor  a  trespasser  or  a 
mere  licensee,  and  hence  the  defendant  owed 
him  no  duty  to  keep  its  gangplank  in  safe 
condition. 

In  Means  v.  Southern  California  Ry.  Co., 
144  Cal.  473,  77  Pac.  1001,  1  Ann.  Cas.  206, 
not  cited  by  either  party,  many  authorities 
are  collated  which  distinguished  between  the 
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case  of  one  Invited  npon  the  premises  and  a 
trespasser  or  mere  licensee.  Of  course,  It  Is 
true,  as  therein  pointed  out,  that  in  case  of 
a  licensee  the  landowner  is  liable  for  Inten- 
tional or  wantcm  Injury,  but  not  for  the  lack 
of  ordinai7  care.  The  court  assumed,  though, 
that  the  rule  Is  well  settled  that  sudi  care 
must  be  exercised  toward  one  who  Is  Invited 
to  the  premises,  and  we  understand  that  the 
legal  proposition  is  not  disputed  by  respond- 
ent 

It  Is  probably  unnecessary  to  state  that 
the  situation  would  be  diflFerent  If  the  case 
bad  been  submitted  upon  the  evidence  Intro- 
duced and  the  jury  had  rendered  a  verdict 
for  the  defendant,  but,  as  we  view  it,  the 
trial  court  erred  in  refusing  to  submit  the  is- 
t>ues  to  the  determination  of  the  jury. 

The  judgment  Is  reversed. 

We  concur:    FINCSH,  P.  J.;  HABT,  J. 


MATHEWS  V.  MATHEWS.    (Civ.  4022.) 

(District  Omit  of  Appeal,  First  District,  Di- 
vision 2,  California.  Dec.  16,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  9,  1922.) 

1.  Divorce  9=»245( I)— Defendant's  stipulation 
for  "permanent  alimony"  of  $30  per  month 
did  not  prevent  modlfloatlon  reduotng  amount. 

Under  Civ.  Code,  §f  137,  139,  stipulation  of 
defendant  husband  for  decree  of  $30  per  montli 
against  him,  "as  and  for  permanent  ahmony" 
for  plaintiif,  did  not  prevent  modification  of 
the  decree  reducing  the  amount. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Perma- 
nent Alimony.] 

2.  DIvoroa  «=3245( I)— Modifying  allmfrny  dis- 
cretionary. 

The  modification  of  a  decree  as  to  alimony 
because  of  changed' circumstances  rests  in  the 
discretion  of  the  trial  court,  under  (^v.  Code, 
1139. 

Appeal  from  Superior  Court,  San  Mateo 
County ;  George  H.  Buck,  Judge. 

Action  by  Ada  B.  Mathews  against  Wil- 
liam H.  Mathews.  From  an  order  modify- 
ing Interlocutory  decree  of  divorce  as  to 
payment  of  alimony,  plaintiff  appeals.  Af- 
firmed. 

H.  W.  Glensor,  and  Olrasor,  Cleve  &  Van 
Dine,  all  of  San  Francisco,  for  appellant 

Rosa  &  Boss,  of  Bedwood  City,  for  re- 
spondent 

NOURSB,  J.  [11  This  Is  an  appeal  from 
a  special  order  made  after  final  judgment 
modifying  the  provisions  of  an  interlocutory 
decree  of  divorce  respecting  the  payment  of 


.  MATHEWS  27 

P.) 

alimony.  The  case  was  before  (he  first  divi- 
sion of  this  court  on  a  former  appeal. 
Mathews  v.  Mathews,  193  Pac.  686.  The 
order  there  under  ctmslderation  modified  the 
interlocutory  decree  on  the  ground  that  the 
final  decree  did  not  contain  any  direction  as 
to  the  payment  of  alimony.  The  court  held 
that  this  ground  was  not  sufficient  to  war- 
rant the  modification  of  the  decree,  and  the 
order  was  therefore  reversed.  A  new  mo- 
tion was  thereafter  made  on  the  ground  that 
the  financial  circumstances  and  conditions  of 
both  plaintiff  and  defendant  had  materially 
changed  since  the  entry  of  the  Interlocutory 
decree,  and  that  It  was  not  necessary  or 
eqnitable  for  the  defendant  to  be  reqtdred  to 
continue  to  pay  to  plaintiff  the  alimony 
awarded  in  the  interlocutory  decree. 

Prior  to  the  trial  of  the  action  the  parties 
stipulated  that  the  sum  of  $30  a  month  "as 
and  for  permanent  alimony"  might  be  award- 
ed to  plaintiff  by  the  court  The  interlocu- 
tory decree  does  not  show  that  the  stipula- 
tion was  before  the  court  or  that  it  was  con- 
sidered by  It  but  does  recite  that  proofs 
were  taken  of  the  matters  alleged  In  the 
complaint,  and  makes  the  same  award  as 
and  for  permanent  alimony  as  is  mentioned 
in  the  stipulation.  The  complaint  alleged  that 
$30  per  month  was  "a  rea.sonable  sum  as  and 
for  alimony  for  the  support  and  mainte- 
nance of  plaintiff."' 

There  was  nothing  In  the  complaint  to  ap- 
prise defendant  of  the  fact  that  plaintiff  was 
seeking  something  else  than  the  ordinary  ali- 
mony authorized  by  sections  137  and  139  of 
the  Civil  Code.  When  the  stipulation  was 
drawn  waiving  counsel  fees  and  suit  money 
and  fixing  the  amount  to  be  allowed  as  "perr 
manent"  alimony,  the  defendant  was  justi- 
fied In  assuming  that  such  alimony  was  sub- 
ject to  the  iMwer  of  the  court  to  modify  as 
conferred  by  section  139. 

The  words  "permanent  alimony"  as  used 
in  the  stipulati<»i  and  in  the  interlocutory 
decree  refer  to  the  alimony  awarded  after 
suit  under  section  139,  as  distinguished  from 
the  suit  money  awarded  during  the  pendency 
of  the  action  and  usually  termed  "tempo- 
rary alimony."  The  section  of  the  Code 
must  be  read  into  the  decree,  and  as  the 
stipulation  Is  not  different  from  the  decree 
it  cannot  mean  more  than  that  the  trial  court 
was  authorized  to  award  plaintiff  $30  a 
month  as  permanent  alimony  on  the  comple- 
tion of  the  trial,  but  that  such  award  was 
subject  to  the  power  of  the  court  to  modify 
as  provided  in  that  section. 

The  grounds  of  the  motion  to  modify  the 
decree  were  that  the  financial  circumstances 
of  both  parties  had  materially  changed  and 
that  It  was  not  necessary  or  equitable  to  re- 
quire defendant  to  continue  to  pay  the  ali- 
mony to  plaintiff.  The  showing  was  ttiat 
plaintiff  was  in  a  much  better  position  fluan- 
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daily  tban  defendant  and  was  in  receipt  of 
a  very  much  larger  Income  than  he. 

[2]  The  modification  of  a  decree  In  respect 
to  the  a'ward  of  alimony  Is  a  matter  whl<A 
rests  in  the  sound  discretion  of  the  trial 
court.  The  original  award  under  section 
139,  CItII  Code,  is  to  be  made  with  "regard 
to  the  circumstances  of  the  parties  respec- 
tively." When  the  circumstances  change  thn 
court  may  in  its  discretlcm  modify  the  award. 
The  notice  of  motion  assigned  a  legal  ground 
for  the  modification  of  the  decree,  and  the 
showing  was  suSlcient  to  support  ttie  order. 

The  order  is  aflirmed. 

We  concur:  LANODON,  P.  J. ;  STUBTB- 
VANT,  J. 


CHILBERG  V.  CROSS  LAND  CO. 
(Civ.  3557.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Dec.  15,  1921.  Hearing 
Denied  by  Supreme  Court  Feb.  9,  1922.) 

1.  Corporations  €=>82— Agreemeat  In  eertifl- 
cate  of  corporation  to  purohasera  of  stoek 
heW  Invalid. 

Where  pnrdiasers  of  stock  at  par  from  cor- 
poration dealing  in  land  received  certificatea 
aggregating  the  same  amount,  wherein  the  cor- 
poration agreed  to  set  aside  a  certain  part  of 
the  proceeds  of  sales  of  land  of  the  corporation 
in  payment  of  the  certificates  without  interest, 
the  promise  to  refund  was  void  under  Civ. 
Code,  {  309,  providing  that  dividends  may  be 
made  only  from  surplus  profits  arising  from 
the   business. 

2.  Corporations  «s>566  (5)— Rights  of  oradl- 
tors  superior  to  stookholders  andar  refund 
agreement. 

Rights  of  creditors  of  a  corporation  de,al- 
ing  in  land  were  superior  to  any  rights  obtain- 
ed by  stockholders  under  an  agreement  of  the 
corporation  to  refund  the  amount  paid  for  the 
stock  without  interest  out  of  the  proceeds  of 
sales  of  land. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  W.  Sbenk,  Judge. 

Action  by  Andrew  Chilberg  against  the 
Cross  Land  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Jas.  W.  Bdl,  of  Los  Angeles  (Wm.  A.  Oil- 
more,  of  Seattle,  Wash.,  of  connsel),  for  ai>- 
pellant. 

Benjamin  B.  Page,  Arthur  C.  Hurt,  EXi- 
gene  D.  Williams,  Horace  S.  Wilson  and 
Constan  Jensen,  all  of  Los  Angeles,  for  re- 
spondent. 

WORKS,  J.  Plaintiff,  an  assignee, 
brought  salt  against  defendant  to  recover  tho 
sum  of  $10,000.    His  predecessor  in  Interest 


had  bought  shares  of  the  capital  stotik  of  de- 
fendant, paying  therefor  the  amount  men- 
tioned, at  par,  and  there  were  issued  to  Iiim 
by  defendant  at  the  same  time  certain  obli- 
gations or  cerUflcates  aggregating  the  same 
amount  These  papers,  each  entitled  "Re- 
funding Certificate,"  were  In  the  following 
form: 

"The  Cross  Land  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California,  certify 
[hereby?]  certifies  and  agrees: 

"That  Eugene  Chilberg  has  paid  into  the 
treasury  of  said  corporation  the  sum  of  $1,- 
000.00,  for  the  purpose  of  carrying  out  the 
present  project  of  said  corporation,  to  subdi- 
vide and  sell  in  small  tracts,  a  portion  of  the 
rancho  La  Puente;  that  as  a  partial  consid- 
eration for  said  money  so  paid,  ten  shares  of 
the  fully  paid  up  capital  stock  of  said  corpora- 
tion have  been  issued  to  said  Eugene  Chilberg. 

"As  a  further  consideration  for  the  pay- 
ment of  said  money,  the  Cross  Land  Company 
hereby  agrees  that  it  will  refund  said  $1,000.00, 
so  paid,  to  Eugene  Chilberg,  his  heirs,  execu- 
tors, administrators,  or  assigns,  without  inter- 
est, in  the  fallowing  manner  to  wit: 

"Thirty-three  and  one-third  per  cent. 
(33%%)  of  all  the  moneys  received  by  said 
corporation  from  the  sale  of  two  thousand  six- 
ty-six acres,  more  or  less,  of  said  rancho  La 
Puente,  more  particularly  described  In  a  cer- 
tain deed  from  Purcell,  Oray  &  Gale,  Incor- 
porated, to  said  Cross  Land  Company,  except 
that  portion  of  said  land  to  be  conveyed  to  a 
water  company  for  the  purpose  of  placing  wa- 
ter upon  said  land,  shall  be  placed  in  a  separate 
fund  by  said  corporation  for  tiie  purpose  of 
refunding  said  above  amount  and  other  sums 
due  to  subscribers  of  stock  holding  like  cer* 
tificates.  All  certificate  holders  shall  be  paid 
from  said  funds  in  proportion  to  the  amount  set 
forth  in  their  respective  certificatea,  and  said 
payments  shall  be  made  on  the  1st  day  of  July, 
1912,  and  every  six  months  thereafter. 

"Said  Cross  Land  Company  agrees  that  It 
wHl  not  issue  certificates  to  subscribers  of 
stock  hi  an  amount  in  excess  of  one  hundred 
fifty-five  thousand  dollars  ($1156,000.00)  and 
that  during  the  existence  of  this  certificate  and 
until  the  full  amount  thereof  has  been  ful^y 
refunded  that  it  will  not  cause  any  dividends 
to  be  declared  or  paid  upon  the  capital  sto<^ 
of  said  corporation. 

"No  payments  shall  be  made  on  this  certifi- 
cate unless  the  same  is  presented  for  the  prop- 
er indorsement  of  the  same  on  the  back  there- 
of, and  when  fully  paid  the  same  shall  be  can- 
celed and  surrendered  to  the  Cross  Land  Cojn- 
pany." 

By  his  action  plaintiff  sought  to  recover 
as  upon  a  breach  by  defendant  of  its  alleged 
obllgntion  to  "refund"  as  expressed  in  the 
certificates.  Defendant  bad  Judgment  and 
plaintiff  appeals. 

[1,2]  It  is  contended  by  respondent  that 
the  agreement  to  refund  Is  void  under  the 
terms  of  the  Civil  Code  (section  300),  to  tho 
effect  that— 
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"The  directors  of  corporations  mast  not  make 
dividends,  except  from  the  surplus  profits  aris- 
ing from  the  business  thereof;  •  •  •  nor 
must  they  divide,  withdraw,  or  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital 
stock,  except  as  hereinafter  provided,  nor  re- 
duce or  increase  the  capital  stock,  except  as 
herein  specially  provided." 

The  trial  court  determined  that  the  re- 
funding certiflcates  were  violative  of  the 
provisions  of  the  section,  and  we  do  not  see 
bow  the  same  conclusion  Is  to  be  avoided  by 
us.  There  Isvno  claim  made  by  appellant 
that  the  real  property  mentioned  In  the  cer- 
tlflcatea  represents  "surplus  profits  arising 
from  the  business"  of  resirandent,  even  If  we 
should  be  bo  hardy  as  to  attempt  to  view 
them  as  an  effort  to  declare  dividends.  In 
fact,  appellant,  directing  oar  attention  to  a 
certain  finding  of  the  trial  court,  says  that 
the  lands  "were  at  all  times  the  gross  as- 
sets of  the  defendant  corporation."  It  Is 
not  contended  that  any  sections  of  the  Civil 
Code,  other  than  section  309,  make  provision 
for  such  a  payment  as  Is  contemplated  by  the 
refunding  certificates.  Appellant  was  clear- 
ly a  stockholder  of  respondent,  and  not  a 
lender  of  money  to  it  This  much  appears 
from  the  face  of  the  certiflcates;  and  ap- 
pellant himself,  placing  that  construction  up- 
on the  transaction,  alleges  in  his  complaint 
that  bis  assignor  "purchased  of  the  defend- 
ant 100  shares  of  Its  capital  stock  and  paid 
therefor  the  sum  of  $10,000  and  in  consid- 
eration therefor  the  defendant  Issued  to"  the 
assignor  "10  refunding  certificates."  It  Is 
equally  apparent  that  the  certiflcates  con- 
templated the  payment  to  appellant  of  pro- 
ceeds to  arise  from  a  disposition  of  a  part  of 
the  corporate  capital  stock.  These  drcum- 
stances  are  to  be  viewed  In  connection  with 
the  further  fact  that  from  a  time  prior  to  the 
commencement  of  the  action  resx>ondent  has 
been  badly  If  not  overwhelmingly  indebted. 
In  such  a  situation  appellant's  certificates 
are  to  be  considered  from  the  standpoint  of 
their  effect  upon  the  rights  of  creditors, 
whose  claims  are  surely  superior  to  his, 
even  If  it  be  admitted  that  he  holds  obliga- 
tions of  any  validity  whatever.  Schulte  v. 
Boulevard  Gardens  Co.,  164  Cal.  464,  129 
Pac.  582,  44  L.  R.  A.  (N.  S.)  1156,  Ann.  Cas. 
1914B,  1013.  The  view  of  the  trial  court 
that  the  refunding  clause  of  the  certiflcates 
was  unenforceable  was  undoubtedly  correct. 
In  addition  to  the  section  of  the  Code,  and  as 
Illustrating  the  conditions  under  which  it 
has  a  proper  application,  we  cite,  out  of  the 
many  cases  on  the  subject,  the  following: 
Kohl  T.  LUIenthal,  81  Cal.  378,  20  Pac.  401, 
22  Pa&  689,  6  L.  R.  A.  520;  Tapscott  v.  Mex- 
ican Colorado  B.  L.  Co.,  153  Cal.  664,  96  Pac 
271;  Hedges  v.  Prink,  174  Cal.  552,  163  Pac. 
884;  Talcott  Land  Co.  y.  Hershlser  (Sup.) 
195  Pac.  653. 
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Aitpellant,  contending  for  the  yalldity  of 
the  obligations,  advances  a  variety  of  argu- 
ments, bat  their  Invalidity,  when  they  are 
placed  beside  section  309,  is  so  palpable  to 
us  that  It  does  not  appear  worth  while  to 
discuss  the  specific  arguments  presented. 

In  view  of  the  conclusion  we  have  reached 
on  the  merits  of  the  question  presented,  we 
do  not  find  It  necessary  to  pass  upon  the 
contention,  made  by  respondent  and  sus- 
tained by  the  trial  court,  that  appellant's  al- 
leged cause  of  action  was  barred  by  the  stat- 
ute of  limitations. 

Judgment  affirmed. 

We  concur :  FI^fLAYSON,  P.  J. ;  CEAIG,  J. 


PEOPLE  V.  ELDER.     (Cr.  803.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Dec.  14,  1921.    Rehear-  ' 
ing  Denied  Jan.  13,  1922.     Hearing  Denied 
by  Supreme  Court  Feb.  9, 1922.) 

1.  Criminal  law  <3=>406(l),  516— "Admission" 
distinguished  from  "oonfesshw." 

An  admission  is  distingnished  from  a  con- 
fession by  the  fact  that  the  term  "admission'* 
relates  to  matters  of  fact  that  do  not  involve 
a  criminal  intent,  and  a  confession  is  an  ac- 
knowledgment of  guilt 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Hirases,  First  and  Second  Series,  Admis- 
aion;  Confession.] 

2.  Criminal  law  «=»5 1 6— Statements  of  aocut- 
«d  held  admission  of  guilty  conduct  Involving 
criminal  intent 

Evidence  of  defendant's  statements  held 
admission  of  guilty  conduct  involving  criminal 
intent,  and  hence  a  confession. 

3.  Criminal  iaw.<8=»406(l),  5l»-8tatement  of 
facts  In  excuse  or  not  Involving  guilty  Intent 
are  admissions,  not  confessions. 

When '  the  statement  of  guilty  conduct  is 
such  that  it  does  not  involve  a  guilty  intent 
or  where  it  constitutes  facts  amounting  to  jus- 
tification or  excuse  for  defendant's  acts,  it  is 
admission  rather  than  confession. 

4.  Criminal  law  <»=>53r(4),  736(2)— Defend- 
ant can  show  that  confession  was  not  volun- 
tary; whether  defendant  possessed  his  faonU 
ties  when  making  confession  a  Jury  question. 

Where  on  a  trial  for  murder  a  witness  tes- 
tified that  accused  had  made  a  confession  freely 
and  voluntarily,  it  was  accused's  right  to  call 
witnesses  to  show  that  he  was  coerced  and  un- 
able to  make  a  dependable  statement,  but  where 
no  request  was  made  to  do  so  the  court  prop- 
erly admitted  the  evidence,  and  whether  later 
evidence  justified  the  condusion  that  accused 
was  not  in  possession  of  his  faculties  when  he 
made  the  statements  was  for  the  jury  in  weigh- 
ing the  evidence. 
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5.  Criminal  taw  ®=3|  173(2)— Failure  to  Inform 
Jury  they  should  pass  on  question  as  to 
whether  confession  voluntary  not  prejudicial 
error. 

In  prosecution  for  mnrder  held  that  defend- 
ant was  not  prejndiced  by  court's  failure  to  in- 
form the  jury  that  it  might  pass  upon  the  ques- 
tion as  to  whether  the  confession  was  volun- 
tarily made. 

6.  Criminal  law  «=9ll86(4)  —  Refusal  of  In- 
struction on  weight  to  be  glvsn  statements 
of  victim  held  not  reversible  error. 

In  view  of  Const,  art  ft,  {  4^,  where  evi- 
dence of  what  accused's  victim  stated  in  his 
presence  showing  possible  motive  without  re- 
sponse from  accused  was  admitted,  the  refusal 
of  an  instruction  that  such  statements  were  not 
evidence  of  facts  related  held  not  reversible  er- 
ror. 

7.  Homicide  «=3294(l)  —  Instruction  on  Irre- 
sistible Impulse  as  defense  held  Justified. 

In  a  prosecution  for  murder,  where  defend- 
ant made  no  defense  that  he  did  the  shooting 
under  the  influence  of  an  irresistible  impulse,  an 
instruction  relating  to  irresistible  impulse  as 
a  defense  was  not  improper  In  view  of  testi- 
mony of  state's  witness  that  defendant  said  he 
"lost  his  head  and  lost  complete  control  of  him- 
self." 

8.  Criminal  law  ^=3938(4)— No  errM-  In  deny- 
ing new  trial  for  newly  discovered  evidence 
within  knowledge  of  witness  testifying  at 
trial. 

Where  evidence  could  have  been  brought 
out  by  a  witness  who  testified  at  trial,  there 
was  no  error  in  overruling  motion  for  new  trial 
based  on  the  ground  of  newly  discovered  evi- 
dence. 

9.  Homicide  ®=3256— Testimony  of  eyewltnsM 
held  to  support  verdict  of  murder. 

In  prosecution  for  homicide,  where  the  evi- 
dence was  conflicting  if  the  Jury  believed  the 
testimony  of  an  eyewitness,  it  was  ample  to 
support  a  verdict  of  murder. 

10.  Criminal  law  (8=»l  159(3)— Verdict  on  con- 
flicting evidence  not  disturbed. 

When  the  testimony  is  conflicting,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Paul  J.  McCormlck,  Judge. 

James  Elder  was  convicted  of  murder,  and 
be  appeals.    Affirmed. 

J.  J.  McMahon,  Fred  J.  Spring,  and  C.  W. 
Byrer,  all  of  Los  Angeles,  for  appellant 

n.  S.  Webb,  Atty.  Oen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Cen.,  for  tbe  People. 

CBAIO,  J.  This  ia  an  appeal  taken  from 
the  Judgment  and  sentence  of  life  imprison- 
ment, based  upon  tbe  Jury's  verdict  and 
from  an  order  denying  a  motion  for  a  new 
trial.  The  motion  was  made  upon  all  of  the 
statutory  grounds.  The  defendant  was  con- 
victed of  murder  In  the  first  degree;  he 
baying  been  found  guilty  of  the  homicide  of 


his  wife.  It  appears  without  conflict  that  on 
the  22d  day  of  September,  1920,  he  shot 
her  with  a  32-caUber  revolver.  She  died 
12  days  later  as  a  result  of  the  wounds  thus 
inflicted.  The  defendant  saw  his  wife  and 
one  Clemmons  standing  under  a  tree  in  fr<Mit 
of  bis  residence.  Defendant  walked  up  to 
them  and  said,  "Well,  Ida,  this  is  tbe  Chris- 
tian life  yon  are  leading."  Mrs.  E<lder  ex- 
clainfed,  "My  OodI  Jim  Elder,  my  hus- 
band !"  Def«idant  stepped  back  and  fired 
at  least  two  shots  ftom  his  revolver.  Ida 
M.  Elder,  the  deceased,  received  two  bullets. 
Upon  the  trial,  these  facts  were  not  disputed 
by  the  defoidant,  but  he  claimed  that  before 
he  shot,  Clemmons  had  reached  toward  bis 
pocket,  and  that  the  homicide  was  the  result 
of  the  defendant's  effort  to  lawfully  defend 
himself  and  the  accidental  shooting  of  Mrs. 
Elder  by  reason  of  her  having  suddenly 
come  forward  as  the  shots  were  being  fired. 
Tbe  jury,  by  its  verdict,  found  against  these 
contentions.  The  entire  drcumstances  sur- 
sonnding  the  homicide  were  before  th«n, 
and,  without  here  detailing  them.  It  la  suffi- 
cient to  say  that  the  record  shows  that  there 
was  ample  evidence  contradicting  tbe  de- 
fendant's version  of  the  shooting  to  sustain 
the  verdict  of  the  jury. 

The  principal  contention  of  the  appellant 
has  to  do  with  the  admission  of  an  alleged 
confession,  and  instructions  refused  by  the 
court  on^that  subject 

[1,2]  Tbe  people  insist  that  the  evidence 
admitted  of  what  the  defendant  la  alleged 
to  have  said,  and  which  appellants  aver 
amounts  to  a  confession,  was  In  fact,  only 
an  admission.  In  this,  we  think  they  are 
mistaken.  "An  admission  is  distinguished 
from  a  confession  by  the  fact  that  the  term 
'admission,'  in  criminal  matters,  relates  to 
matters  of  fact  that  do  not  involve  a  crlitf- 
inal  intuit,  and  a  confession  is  an  acknowl- 
edgment of  guilt"  Wharton's  Crim.  Ev.  { 
622a. 

Appellant  does  not  indicate  what  part  of 
the  statement  attributed  to  the  defendant  as 
a  confession  is  regarded  as  objectionable; 
however,  the  salient  points  of  it  as  related 
by  Officer  Taylor  are: 

"Well  it  is  a  long  story.  We  have  been  mar- 
ried over  20  years.  In  Pennsylvania  I  had 
lots  of  trouble  with  my  wife.  We  had  sepa- 
rated there,  and  I  divided  up  my  property  with 
her,  and  gave  her  half  of  what  I  had." 

Defendant  is  alleged  to  have  said  further 
that  his  wife  was  continually  nagging  at 
him,  and  about  dve  weeks  prior  to  Septem- 
ber 22d  she  had  left  him  and  was  running 
around  with  married  men;  that  on  the  night 
of  the  shooting  he  saw  her  come  out  of  the 
house  and  start  talking  to  Clemnrons.  They 
were  standing  in  the  i>arking  under  a  tree. 
He  (Elder)  went  towards  them,  and  whesx  he 


^saFor  other  cases  see  same  topic  and  KBT-NUMBBH  in  sU  Kez-Numbered  Digests  and  Indexes 
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{rot  to  them  bis  wife  turned  aronnd  and 
shouted,    "Murder!"    Taylor    testified: 

"He  said  be  lost  his  head  and  complete  con- 
trol of  himself,  and  so  I  asked  him  how  many 
times  he  shot  at  her,  and  he  said  he  thought 
twice.  •  •  •  He  said  he  was  very  sorry  for 
what  had  happened,  and  hiq^d  his  wife  would 
get  well." 

[31  Some  otber  but  Immaterial  statements 
■were  contained  in  Taylor's  version  of  the 
confession,  but  nothing  is  alleged  to  bare 
been  said  by  Elder  that  could  be  regarded 
as  in  the  slightest  degree  a  Justification  or 
excuse.  This  statement  is  an  admission  of 
guilty  conduct  which  Inyolves  criminal  in- 
tent. If  the  defendant  had  made  this  state- 
ment as  a  witness  at  the  trial,  no  other  eyi- 
dence  would  huve  been  necessary  to  bave 
sustained  the  verdict  which  the  Jury  re- 
turned. The  specific  intent  to  Idll  would 
have  been  presumed  from  the  guilty  conduct 
admitted  by  him.  People  v.  Fowler,  178  Cal. 
665,  174  Pac.  892,  cited  by  respondent  is  not 
in  point.  There  the  defendant  expressly 
negatived  the  idea  that  his  coodoct  was  ac- 
companied by  a  criminal  Intent  by  declaring 
that  he  had  acted  in  self-defense  and  by  a 
further  statement  of  facts  which  if  true 
would  have  supported  that  plea.  When  the 
statement  of  guilty  conduct  is,  such  that  it 
does  not  involve  a  criminal  intent,  or  where 
it  constitutes  facts  amounting  to  Justifica- 
tion or  excuse  for  the  defendant's  acts,  it 
is  an  admission  rather  than  a  confession. 
Such  are  the  following  cases  cited  by  re- 
spondent: People  V.  Weston,  169  Cal.  393. 
146  Pac.  871;  People  v.  Fowler,  178  Cal.  657, 
174  Pac.  892;  People  v.  Wilkins,  158  Cal. 
630,  HI  Pac.  612;  People  v.  Le  Roy,  65  CaL 
613,  4  Pac.  649. 

[4]  However,  the  usual  formal  foundation 
was  laid  for  the  admission  of  the  confession. 
Officer  Taylor  was  the  witness  who  related 
it  Before  doing  so  he  stated  that  it  was 
given  freely  and  voluntarily,  without  any 
promise  of  immunity  or  hope  of  reward  hav- 
ing been  offered  or  any  violence  having 
been  used  upon  the  defendant  to  induce  him 
to  make  a  statement  But  appellant  insists 
that  Elder  was  in  such  a  condition  when 
be  made  the  confession  and  had  been  so 
mistreated  before  then   that  what  he  said 


in  the  light  of  the  evidence  as  then  con- 
tained in  the  record.  The  confession  was 
said  to  have  been  made  at  about  11  o'clock 
on  the  23d  of  September.  The  only  violence 
which  defendant  had  received  as  related  by 
any  witness  who  had  testified  was  on  the 
evening  of  the  22d  of  September  at  about  8 
o'clock  p.  m.  This  hapx)ened  at  the  time  the 
officers  arrested  him.  Officer  Taylor  testified 
that  defendant  resisted  arrest,  and  that  in 
the  fight  which  occurred  in  subduing  him, 
Elder  bad  received  a  number  of  bruises  and 
wounds,  and  had  lost  his  glasses.  Dr.  SchifF- 
bauer,  the  assistant  police  surgeon,  had  tes- 
tified that  at  about  8  o'clock  on  the  22d 
of  September  he  had  dressed  appellant's 
wounds;  that  the  nose  was  broken,  and  there 
were  three  or  four  superficial  scalp  wounds. 
Both  this  witness  and  Officer  Taylor  had 
declared  that  Ellder  was  not  dazed.  Officer 
Taylor  had  testified  that  before  making  the 
statement  contained  in  the  confession  de- 
fendant bad  been  taken  to  the  receiving 
hospital  three  times  to  see  his  wife;  that 
he  bad  walked  unassisted;  that  on  thQse 
trips  he  made  no  statements,  but  did  not 
say  that  he  did  not  want  to  talk.  In  this 
state  of  the  record  we  think  the  court  prop- 
erly overruled  the  objection  to  the  question 
in  response  to  which  the  confession  was 
related.  But  If  the  evidence  justified  the 
conclusion  that  the  defendant  was  not  in 
full  possession  of  his  faculties  when  he  made 
the  statement  in  question,  this  did  not  result 
In  its  being  Inadmissible,  but  would  be  a 
matter  to  be  considered  by  the  Jury  in  con- 
nection with  their  duty  to  Weigh  the  evi- 
dence. People  V.  Miller,  135  Cal.  69,  67 
Pac  12. 

[B]  The  defendant  requested  the  following 
InBtrnction: 

"In  this  case  the  prosecution  was  allowed 
to  introduce  as  testimony  in  the  case  certain 
alleged  statements  of  the  defendant  which  the 
prosecution  claims  to  be  a  confession  of  guilt 
on  the  part  of  the  defendant.  Before  permit- 
ting this  testimony  to  be  introduced,  the  court 
required  preliminary  proof  to  establish  the  fact 
that  such  alleged  statement  or  confession  on 
the  part  of  the  defendant  was  voluntary,  and 
was  not  made  under  threats  or  violence  or  be- 
cause of  promises  or  other  improper  induce- 
ments.   The  defendant  has  offered  testimony  to 


cannot  be  regarded  as  having  been  uttered  ]*'*'''"/'' J''*  *"<=*  *"*  ■°*^^  aUeged  statement 


freely  and  voluntarily. 

The  greater  part  of  the  occurrences  which 
appellant  claims  transpired  had  not  been 
testified  to  by  any  witness  when  the  objec- 
tions to  the  confession  were  overruled  by  the 
court  and  the  confession  admitted  in  evi- 
dence. It  was  the  right  of  counsel  to  have 
offered  evidence  by  calling  the  defendant 
or  other  witnesses  to  show  that  he  had  been 
coerced  or  was  otherwise  unable  to  make  a 
voluntary  or  dependable  statement,  but  no 
request  was  made  to  do  this.  The  court 
could  only  rule  upon  defendant's  Objection 


or  confession  was  not  volnntary,  and  was  there- 
fore not  admissible  as  testimony  in  this  case. 

"Yott  are  instructed  tliat  the  action  on  the 
part  of  the  court  Id  admitting  such  alleged 
statement  or  confession  into  evidence  does  not 
bind  you  to  accept  the  court's  conclusion,  and 
that  the  question  as  to  whether  such  alleged 
confession  or  statement  if  made,  was  voluntary 
or  not  is  for  yon  to  decide.  If  you  conclude 
that  it  was  not  made  voluntarily,  then,  you  have 
the  right  to,  and  it  is  your  duty  to,  'disregard 
the  same  altogether.  In  other  words,  yon 
have  the  right  to  reconsider  the  qnestion  as  to 
whether  the  same  was  voluntary  or. not,  and  in 
this  connection  are  the  judges  of  the  value  and 
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etFect  of  evidence,  and  of  the  eredibillty  of  the 
witnesses,  as  the  same  pertains  to  such  alleged 
statement  or  alleged  confession." 

TUs  the  court  refused  to  give.  Undoubted- 
ly the  offered  instruction  contains  a  correct 
statement  of  the  law  to  the  effect  that  if 
there  Is  a  substantial  conflict  in  the  evidence 
the  jury  may  reconsider  the  question  as  to 
whether  or  not  the  confession  was  volun- 
tarily made.  That  matter  is  primarily  for 
the  court,  for  the  purpose  of  determining 
the  admissibility  of  the  statement.  Never- 
theless, the  jury  should  be  instructed  that 
it  is  still  within  its  province  to  pass  upon 
the  matter  and  finally  decide  as  to  whether 
or  not  the  confession  was  voluntarily  made. 
People  V.  Fowler,  178  Cal.  657,  174  Pac.  892. 
The  defendant's  version  of  the  treatment  he 
bad  received  did  not  show  that  any  state- 
ment he  made  to  Officer  Taylor  at  11  o'clock 
on  the  23d  of  September  was  other  than  a 
voluntary  one.  He  claimed  that  he  did  not 
remember  making  the  statement  related  by 
Taylor.    Defendant  testified  that — 

Be  was  throwing  cold  water  on  his  head  to 
ease  the  pain,  and  an  officer  told  him  not  to  do 
that;  that  Officer  Taylor  and  the  witness  got 
to  talking,  and  that  "Mr.  Taylor  said  to  me  'I 
am  your  friend,  Jim,'  and  we  got  to  talking 
about  my  home,  and  I  was  inferring  about  leav- 
ing the  room  unlocked,  and  that  is  about  all 
the  conversation  that  I  can  recall." 

It  is  true  that  defendant  alleged  that  on 
the  night  of  the  .22d  and  the  one  previous  to 
the  day  be  la  said  to  have  made  the  con- 
fession he  had  been  struck  by  officers.  Ttils 
he  said  happened  first  in  the  fight  with 
Officer  Johnson,  when  the  arrest  was  made; 
again  he  said  other  officers  struck  him  In 
the  jaw  at  the  JalL  He  was  taken  to  the 
hospital,  where  his  wife  was,  but  he  does 
not  say  that  he  objected  to  going.  He 
assets  that  be  was  cross-examined  before 
being  taken  to  the  hospital  the  first  time. 
Further  than  this  he  does  not  claim  that  be 
was  cross-examined,  nor  that  his  talk  with 
Officer  Taylor  was  forced  or  Involuntary. 
The  record  does  not  support  appellant's  as- 
sertion that  defendant  had  been  "constantly 
surrounded"  by  officers.  It  appears  that  he 
bad  been  left  alone  from  about  2  o'clock  of 
the  22d  to  shortly  before  11  o'clock  of  the 
following  day.  Nor  doea  the  record  sbow 
that  "the  sweating  process  was  renewed  the 
next  morning."  According  to  defendant  be 
bad  received  superficial  scalp  wounds  and  a 
broken  nose.  There  is  no  evidence  to  indi- 
cate that  he  was  not  mentally  clear  or  that 
any  confession  he  may  have  made  was  in 
any  way  induced  by  the  rough  treatment 
received,  the  night  before.  In  the  instant 
case,  therefore,  we  cannot  say  that  the 
defendant  was  prejudiced  by  the  failure  of 
the  court  to  inform  the  jury  that  it  might 
pass  upon  the  question  as  to  whether  or 
not  the  confeSBion  was  voluntarily  made. 


It  will  not  be  necessary  to  consider  an- 
other instruction  offered  as  defendant's  No. 
17,  which  was  modified  so  as  to  strike  out  a 
sentence  which  Involves  the  same  principle 
of  law  as  the  one  we  have  last  discussed. 

[8]  A  further  instruction  offered  by  the. 
defendant  was  also  refused.     It  reads: 

"Testimony  has  been  introduced  in  this  case 
as  to  certain  statements  made  by  Ida  Elder  in 
the  presence  of  the  defendant,  while  at  the  re- 
ceiving hospital  after  the  shooting  occurred. 
You  are  instmcted  that  such  statements  are 
not  in  themselves  evidence  of  any  fact  narrat- 
ed in  snch  statement,  and  are  admissible  only 
for  the  purpose  of  showing  that  the  defendant 
acquiesced  in  such  statement  either  by  express 
assent,  or  by  silence,  or  by  such  conduct  as 
fairly  implied  assent." 

The  witness  Officer  Tayftr  testified  that 
the  defendant  was  brought  Into  the  room 
at  the  receiving  hospital,  where  bis  wife 
was  lying  on  a  cot,  and  in  answer  to  questions 
that  she  there  stated,  among  other  things, 
In  the  presence  of  Elder: 

"He  is  my^husband,  James  Elder.  He  shot 
me  as  I  fell  down,"  and  "I  do  not  remember 
anything  else."  "He  wanted  me  to  sign  a  quit- 
claim deed  to  some  property,  and  I  did  not 
want  to  do  it,  and  did  not" 

—and  that  Elder  nBide  no  response.  The 
instruction  in  question  was  an  accurate  and 
true  statement  of  the  law  as  applied  to  tb© 
circumstances  In  this  part  of  the  Instant 
case.  People  v.  Mallon,  103  Cal.  613,  87  Pac. 
512.  This  error  would  require  reversal  If 
the  refusal  to  give  the  instruction  could 
reasonably  be  ■  regarded  as  having  affected 
the  substantial  rights  of  the  defendant  Ap- 
pellant insists  that  the  reference  to  Mi-s. 
Elder's  refusal  to  sign  the  deed  provided  a 
motive  otherwise  lacking  In  the  people's  casie, 
but  proof  of  motive  is  not  essential  to  a 
conviction.  People  v.  Weaton,  169  Cal.  393, 
146  Pac.  871.  Again  no  stronger  motive 
could  be  required  than  that  which  might 
be  inferred  from  the  circumstances,  estab- 
lished without  contradiction,  of  the  defend- 
ant finding  his  wife  in  company  with  Clem- 
mons.  With  proper  regard  to  the  provisions 
of  section  4^6  of  article  6  of  the  Constitution, 
the  error  here  under  consideration  does  not 
warrant  this  court  in  ordering  a  reversal. 

[7]  Tbe  oonrt  gave  the  following  Instruc- 
tion: 

"The  law  does  not  recognize  the  plea  of  irre- 
sistible impulse  as  a  defense  to  crime,  but  re- 
sponsibility depends  upon  the  question  wheth- 
er or  not  the  accused  was  conscions  of  and 
knew  the  nature  of  tbe  act  committed,  at  the 
time  of  its  commission,  and  whether  it  was 
wrong,  and  if  he  did  thus  know  and  appreciate 
the  nature  of  the  act  committed,  at  the  time  of 
its  commission  and  whether  it  was  wrong,  and 
if  he  did  thus  know  and  appreciate  the  nature 
of  his  act,  then  he  did  the  act  at  his  pern,  and 
the  plea  of  irresistible  impals*  will  not  avaii 
him." 
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It  l8  not  dalmed  tb&t  tbe  law  is  otherwise 
than  as  stated,  but  the  ground  upon  which 
It  Is  nrged  that  error  was  committed  In 
giving  It  la  that  the  defendant  did  not  plead 
or  offer  testimony  to  establish  that  he  did 
tbe  shooting  under  the  Influence  of  an  irre- 
sistible Impulse.  Referring  to  defendant's 
version  of  what  took  place  at  tbe  shooting, 
one  witness  referring  to  Elder,  testified,  "He 
said  be  lost  his  head  and  lost  complete  con- 
trol of  himself."  We  think  this  was  suffi- 
cient to  Jnstlfy  the  giving  of  the  Instruction 
concerning  which  complaint  Is  made.  It 
Is  not  material  that  this  testlnMHiy  was  given 
by  a  witness  called  by  tbe  people.  Unless 
Informed  as  to  tbe  law  the  Jury  may  have 
concluded  that  the  defendant.  If  unable  to 
control  himself,  should  not  be  held  legaU> 
responsible.  Tbe  Instruction  does  not  assert 
or  assume  that  tbe  defendant  had  attempted 
to  base  a  claim  of  Innocence  upon  the  propo- 
sition that  he  had  been  compelled  to  shoot 
by  an  Irresistible  Impulse  It  merely  states 
an  abstract  principle  of  law  which,  as  such, 
is  clearly  correct. 

We  now  proceed  to  the  assignment  of 
error  in  regard  to  the  testimony  of  the  wit- 
ness Dr.  A.  F.  Wagner.  It  is  the  contention 
of  api>ellant  that  the  memorandum  made 
by  tbe  doctor  at  the  time  of  the  performance 
by  blm  of  an  autopsy  upon  tbe  body  of  Ida 
M.  Elder  was  read  to  tbe  Jury.  However, 
the  record  falls  to  substantiate  this  claim, 
but  Instead  Indicates  that  the  notes  were 
used  merely  to  refresh  the  memory  of  the 
witnesa  The  question  which  called  for  the 
answer  embodying  the  testimony  to  which 
objection  is  mad^  was: 

"Q.  State  to  the  jury,  refreshing  yonr  mem- 
ory from  your  notes,  if  yon  desire  to  do  so;  the 
findings  of  your  autopsy." 

[1]  Tbe  motion  for  a  new  trial  was  based 
upon  the  ground  of  newly  discovered  evi- 
dence. That  which  it  is  said  was  discovered 
after  the  trial  is  the  alleged  fact  demmons, 
the  man  who  was  with  Mrs.  Elder  as  the 
time  of  the  homicide,  received  one  of  the 
bullets.  Clemmons  was  a  witness  at  the 
trial.  He  was  called  by  tbe  iteople  and  cross- 
examined  at  length  by  defendant's  counsel. 
Ample  opportunity  was  afforded  defendant 
to  have  learned  that  Clemmons  was  shot. 
The  record  does  not  show  that  any  question 
was  asked  in  response  to  which  be  should 
have  stated  that  fact.  No  attempt  Is  made 
to  point  out  such  a  question  or  to  call  our 
attention  to  evidence  by  which  defendant 
may  have  been  mislead  or  given  tbe  idea 
that  the  witness  was  not  shot.  He  did  tes- 
tify that  he  was  shot  two  or  three  times. 
No  questions  were  asked  as  to  what  the 
third  shot  struck  or  In  which  direction  it 
wns  fired.  Under  these  circumstances  we 
cannot  say  that  the  trial  court  erred  in  re- 
fusing the  motion  for  a  new  trial.    This  Is  a 


matter  which  Is  alwa^^s  largely  in  its  dis- 
cretion. People  V.  Sullivan,  3  Cal.  App.  602, 
86  Pac.  834. 

[9]  The  last  ground  relied  upon  for  re- 
versal Is  that  the  verdict  was  not  supported 
by  the  evidence.  If  the  witness  Clemmons' 
version  of  the  tragedy  was  believed  by  tbe 
Jury  there  can  be  no  doubt  but  that  tbe 
evidence  was  ample  to  support  the  verdict 
He  testified  in  substance  that  while  Mrs. 
Eider  and  the  witness  were  standing  about 
four  feet  apart  on  the  sidewalk  the  defend- 
ant, without  the  slightest  warning,  appeared 
and  fired  two  or  three  shots,  the  first  one 
of  which  struck  tbe  deceased.  As  she  fell 
she  said  "Why,  Jim  Elder."  These  were  the 
only  words  spoken.  "It  was  like  rain  from 
a  clear  sky." 

[10]  Of  course,  the  defendant  gave  evi- 
dence, contradicted,  however,  by  Clemmons, 
which,  if  believed,  would  show  that  he  shot 
In  self-defense,  but  it  needs  no  citation  of 
authority  to 'establish  that  where  the  testi- 
mony is  conflicting  the  verdict  of  the  Jury 
will  not  be  disturbed. 

The  Judgment  and  order  are  affirmed. 

We  concur :  PINLAYSON,  P.  J.;  WORKS,  J. 


SOMMER  et  ux. 
(Clw. 


V.  MARTIN  et  al. 
4044.) 


(District  Court  of  Appeal,  Fbrst  District,  Di> 
vision  2,  California.  Dec.  18,  1921.  Hear- 
ing  Denied  by  Supreme  Court  Feb.  9,  1922.) 


1.  NeflilgeBoe  «s»ll9(6)>—  Defaadait  maet 
prove  contribBtory  negllgenoe. 

Contributory  negligence  must  be  pleaded 
and  proved  by  tbe  defendants,  unless  it  ap- 
pears from  the  testimony  given  in  the  plain- 
tiffs' case. 

2.  Miinloipai  corporations  4=»706(7)— ^vldenoi 
held  net  to  show  a*  matter  of  law  that  pedes* 
triaji  failed  to  look  before  etepping  into 
•treet. 

In  an  action  for  injuries  to  a  woman  who 
was  stru<A  by  an  automol>Ue  while  preparing  to 
enter  a  street  car,  evidence  that  the  woman  did 
not  look  In  either  direction  after  she  stepped 
into  the  street,  but  without  showing  that  she 
failed  to  look  before  stepping  from  the  curb, 
does  not  show,  as  a  matter  of  law,-  contribu- 
tory negligence. 

3.  Municipal  eorporations  «=>706(7)— Evidence 
held  not  to  show  oontrlbntory  negligence  as 
matter  of  law  In  stepping  back  against  auto< 
mobile. 

Evidence  that  plaintifl,  who  was  intending 
to  board  a  street  car,  stepped  to  one  side  to 
permit  a  passenger  tv  alight  from  the  street 
car  and  was  struck  by  defendant's  automobile, 
does  not  show,  as  a  matter  of  law,  that  she 
was  contribatorily  negligent  for  stepping  back 
against  tbe  automobile. 
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4.  Appeal  and  error  «B»I004(2)--Verdlot  aup- 
ported  by  testlmoay  'of  plaintiff,  though  eon* 
tradioted,  not  set  aside  as  exoessiva. 

Where  the  testimonr  on  behalf  of  the  plain- 
tiff as  to  the  Beverity  of  her  injuries,  the  pain 
she  snffered,  and  the  expenditures  caused  there- 
by was  sufficient  to  warrant  the  verdict,  it  wQl 
not  be  set  aside  as  excessive,  though  such  tes- 
timony was  contradicted  by  the  evidence  on 
behalf  of  defendant. 

5.  Evidence  «=>47l( 1 7)— Question  whether  de- 
fendant oould  have  done  anything  to  avoid 
aeeident  calls  for  ooncluslon. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  an  automobile,  a  question  asked  the 
defendant  driver  whether  there  was  anything 
he  could  have  done  that  he  did  not  do  to  avoid 
the  accident  was  objectionable  as  calling  for  a 
condaslon. 

6.  Evidenoe  «es>492— Boy  held  qaallfled  to  tes- 
tify as  to  speed  of  automobile. 

A  14  year  old  boy  who  testified  he  had 
driven  an  automobile  for  a  year  and  a  half, 
tiiat  there  was  no  speedometer  on  his  car,  bnt 
that  he  had  driven  other  cars  that  had  such 
appliances  and  had  watched  the  speedometer 
to  gauge  his  speed,  and  could  estimate  from  his 
experience  the  speed  of  the  automobile  which 
struck  plaintiff,  was  properly  permitted  to  tes- 
tify as  to  the  speed. 

7.  Trial  «:3l9l(7)— Instruotlon  In  langnago  of 
motor  vehicle  act  held  not  to  assume  plain- 
tiff was  entering  a  street  car. 

An  instruction  following  closely  the  rule 
stated  in  Motor  Vehicle  Act,  g  12,  was  not  ob- 
jectionable as  assuming  that  plaintiff  was  In 
the  act  of  entering  a  street  car,  since  it  could 
be  equally  claimed  that  it  assumed  that  she 
was  leaving  the  street  car  or  was  a  pedestrian 
in  the  street 

8.  Appeal  and  error  «=»  1 71(1)— Defendants' 
stipulation  that  ordlnanoe  could  be  read  In 
evidence  precludes  abjection  to  oompetenoy 
on  appeal. 

Where  the  parties  stipulated  at  the  trial 
that  a  city  ordinance  regulating  the  operation 
of  motor  vehicles  could  be  considered  as  in 
evidence,  and  that  either  party  might  read 
therefrom  any  sections  desired,  and  that  the 
ordinance  restricted  the  speed  of  automobiles 
to  20  miles  an  hour  at  the  place  of  the  accident, 
the  defendant,  having  tried  the  case  below 
on  the  theory  that  the  ordinance  was  in  effect, 
cannot  seek  reversal  of  the  judgment  on  the 
ground  that  the  ordinance  has  been  superseded 
by  the  state  law. 

9.  Negligence  <8=»l39(i)  —  Instruction  using 
"on^"  In  deflnttlon  objectlonabie. 

A  requested  instruction  purporting  to  define 
ordinary  care  was  of  doubtful  soundness,  where 
It  used  in  such  definition  the  word  "only," 
irhich  tended  to  belittle  the  duty  resting  on 
defendant. 

10.  Trial  ^=>260(i)— Requested  Instmctlon  al- 
ready oovered  need  not  be  given. 

It  was  not  error  to  refuse  a  requested  in- 
stmetion,  even  U  it  wae  correct,  where  the 


subject-matter  thereof  bad  beoi  fnOy  covered 
by  another  inetraction. 

Appeal  from  Supolor  Gonrt,  Los  Anselea 
County ;  Paul  J.  McConoick.  Jndgs. 

Action  by  Henry  Sonmer  and  wife  against 
3.  A.  Martin  and  others  to  recover  damages 
f<»  personal  Injuries  to  the  wife.  Judgment 
for  the  plaintiffs,  and  defendants  appeaL  Af- 
flnned, 

Mattison  B.  Jonea,  of  Lo«  Angeles,  for  ajh 
pellanta. 

£.  8.  Williams,  et  Um  Angeles,  for  re- 
spondents. 

Kl'UUTiflVANT,  J.  mie  plaintiffs,  as  bus- 
band  and  wife,  commenced  an  action  against 
the  defendants  to  recover  damages  for  injn- 
rles  sustained  by  bring  stmdc  by  an  antomo- 
blle  which  one  of  the  defendants  was  driving. 
The  defendants  answered,  and  a  trial  was 
liad  by  the  conrt  sitting  vritb  a  jury.  The 
Jury  returned  a  verdict  in  favor  of  tbe  plain- 
tiffs;  tbe  defendants  moved  for  a  new  trial; 
the  motion  was  denied  on  condition  that  tbe 
plaintiffs  would  remit  $1,000,  wbicb  tbey  did, 
and  from  the  Judgment  as  modified  the  de- 
fendants have  appealed,  Ininglng  up  the  Judg- 
ment roll  and  a  bill  of  exceptions. 

1.  Tbe  first  point  made  by  the  appellants 
In  their  brief  is  that  the  plaintiff  wife  Xvas 
guilty  of  contributory  negligence.  Under  this 
attack  the  appellants  claim  that  Mrs.  Som- 
mer,  immediately  preceding  the  accident, 
stepped  into  the  street  wltliout  looking  to  her 
right  or  to  ber  left.  She  testified  In  answer 
to  certain  questions  as  follows: 

"Q.  Ton  went  out— as  yon  went  out  toward 
the  street  ear  there  was  an  automobile  or  more 
to  your  left?    A.  I  don't  remember  that. 

"Q.  Would  yon  say  there  was  not?  A.  I 
would  not  say  because  I  don't  remember." 

In  another  place  she  testified  as  follows : 

"Q.  Yon  say  yon  went  out  into  the  roadbed 
with  a  view  of  getting  this  car  and  at  that  time 
you  had  not  seen  the  automobile?    A.  No,  sir. 

"Q.  You  did  not  see  it  at  all,  but  the  first 
you  knew  was  the  gush  of  wind  and  the  bump? 
A.  Yes,  sir.  The  car  was  stopped  at  the  timet 
I  do  not  know  how  long  it  had  been  stopped." 

Tbe  defendant  J.  A.  Martin  testified : 

"Hi.  When  did  yon  first  see  Mrs.  Sommer? 
A.  When  she  first  emerged  from  in  front  of 
an  automobile  standing  at  the  curb  approxi- 
mately opposite  the  telegraph  pole  indicated  on 
the  drawing.    •    •    • 

"Q.  What  did  she  do  after  emerging  from 
behind  the  automobile?  A.  She  ran  or  was  in 
haste  to  hail  this  street  car.  She  ran  out 
there  with  her  hand  up  like  this,  looking  at  the 
car,  never  stopping  to  look  right  or  left" 

Mis.  Hallie  Barker,  one  of  the  defendants' 
witnesses  testlflcd: 
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"Q.  How  doBc  #aa  alie  to  the  car  when  jom  |     From  the  foregoing  testimony  w*  are  not 
._^  ji  •..-«    .    cit_  ,       ^_   !M..   ijiciine<j  to  hold  that  the  plaintiff  was  guilty 


first  passed  her?  A.  She  was  coming  to  it 
she  was  about  middle  war;  Just  came  in  front 
of  this  automobile.  She  was  still  out  in  front 
of  it  in  the  street  •  •  ♦  She  was  cominK 
across  in  front  of  this  car  when  I  first  seen  her. 
I  didn't  see  her  leave  the  sidewalk  at  all." 

Mrs.  Nettie  Sbeoff,  a  witness  called  by  tbe 
defmdants,  testified: 

"As  the  car  was  slowing  down,  I  saw  through 
the  open  door,  through  the  open  door  of  the 
car,  the  back  part  of  the  car,  a  lady  standing 
there,  and  as  the  car  passed  her  she  stepped 
back;  I  don't  know  what  for;  I  thought  she 
was  going  back  to  the  sidewalk.  Just  at  that 
instant  when  the  car  had  passed  and  she  was 
about  the  steps,  I  saw  an  automobile,  and  she 
hit  the  fender  of  the  anto." 

Mr.  Overpeck,  a  witness  called  by  the  de- 
fendants, testified  that  he  was  employed  in 
Ralph's  grooery  store.  That  store  was  lo- 
cated directly  back  of  the  plaintiff.  The  wit- 
ness was,  at  the  time  of  the  accident,  dress- 
ing a  window  of  the  store.  He  was  facing 
the  back  of  the  plalntitr.  Referring  to  the 
plaintiff,  he  testified : 

"She  left  the  curb  and  went  out  with  her 
hand  in  the  air.  I  think  it  was  her  right  hand. 
She  held  her  hand  up  to  the  height  of  her  face. 
At  that  time  she  was  looking  directly  at  the 
electric  car.  I  did  not  see  her  look  to  the 
right  or  left" 

[1,2]  The  plea  of  contributory  negligence 
is  an  dement  that  must  be  pleaded  and 
proved  by  the  defendants,  unless  tbe  evidence 
appears  from  the  testimony  given  in  the 
plaintiff's  cajsa  ISta  fwegoing  testimony 
shows  to  some  extent  what  the  plaintiff  did 
while  die  was  out  In  the  street,  but  it  does 
not  show  what  she  did  before  leaving  the 
sidewalk  in  reference  to  looking  up  or  down 
the  street  We  cannot  say  that,  as  a  matter 
of  law,  respondoit  was  guilty  of  contributory 
negligence,  that  Is,  that  all  the  facts  plainly 
and  inevitably  point  to  such  negligence,  leav- 
ing no  room  for  argument  or  doubt.  Mann  v. 
Scott,  180  Cal.  550,  552,  182  Pac.  281. 

[3]  Regarding  this  same  plea,  the  appel- 
lants contend  that  when  the  plaintiff  was  at 
tbe  side  of  the  electric  car,  and  at  the  time 
that  the  defendant  J.  A  Martin  drove  his  au- 
tomobile alongside  of  the  car,  the  plaintiff 
stepped  back  one  step  and  collided  with  the 
automobile.  On  this  same  subject  the  plain- 
tiff testified : 

"When  the  street  car  came  along  I  was 
standing  in  the  street,  I  went  out  into  the 
street  before  it  came  along  to  be  there  to  get 
it  The  car  came  to  a  stop.  When  it  came  to 
a  stop  I  was  right  at  the  steps.  A  lady  got  ofi! 
and  I  stepped  aside  to  let  her  off.  When  she 
started  to  set  off  I  was  just  a  little  ahead  of 
the  rear  steps  of  the  car.  I  was  too  close  to 
her  to  let  her  off.  I  stepped  aside  so  she  could 
get  down.  All  the  rest  I  remember  is  Just  a 
big  gush  of  wind  and  a  bump." 


Of  contributory  negligence. 

2.  We  are  not  clear  that  the  appellants  are 
contending  that  the  evidence  was  not  suffi- 
cient to  show  that  the  defendant  3.  A.  Martin 
was  gitilty  of  negligence,  If  such  is  tbelr  c(»- 
tention,  it  will  suffice  to  state  that  on  that 
elonent  of  the  case  the  most  that  can  be  said 
Is  that  the  evidence  was  confilctlng.  There 
was  an  abundance  of  testimony  which,  if  the 
Jury  believed  it,  would  readily  support  a  ver- 
dict In  favor  of  the  plaintiff. 

[4]  8.  The  appellants  contend  that  ttie  ver- 
dict was  excessive,  but,  under  the  facts  shown 
by  the  record  we  are  not  at  liberty  to  so  hdld. 
According  to  the  testimony  of  the  plaintiff 
and  her  witnesses,  she  was  knocked  down  In 
the  street  and  was,  by  the  defendant  J.  A 
Martin,  or  others,  picked  up,  put  in  an  auto- 
mobile, conveyed  to  her  borne,  and  at  that 
I^ace  she  was  lifted  from  one  place  to  an- 
other and  was  compelled  to  be,  and  was,  un- 
dressed by  other  persons.  She  was  In  such 
terrible  pain  and  agony  that  she  could  not 
bear  to  bave  anybody  touch  her.  She  was 
hit  and  bruised  on  her  body,  <»i  her  left  arm, 
and  tbe  whole  of  ber  left  side.  Both  ankles 
were  skinned  and  strained;  she  was  hit  all 
over.  From  one  bed  she  was  removed  to  an- 
other In  a  Aeet  because  She  could  not  stand 
to  be  touched.  She  remained  in  bed  from  a 
month  to  six  weeks,  and  then  wmt  down  to 
bave  some  X-rays  taken:  at  that  time  she 
was  carried  to  the  machine  and  into  the  office 
and  back  to  the  macblne ;  after  that  she  be- 
came worse;  and  die  returned  to  her  bed 
and  remained  there  another  month  or  sir 
weeks.  During  the  first  month  or  six  weeks 
the  pain  was  terrible  and  it  continued  nig^t 
and  day — ^there  was  no  let-up  to  It;  dnrbig 
the  first  month  or  six  weeks  she  did  not  sleep 
at  all ;  she  experlmced  pain  all  the  time  for 
at  least  a  year  and  a  half;  It  was  that  long 
before  she  could  move  her  arm.  She  further 
testified  that  Dr.  Abbott  worked  with  her 
left  arm  until  he  got  It  into  place.  Before 
the  accident  the  plaintiff  did  all  her  own 
work,  including  laundry,  cooking,  sweeping, 
and  cleaning,  but  since  the  accident  she  has 
never  been  able  to  do  this  work.  At  tbe  time 
of  the  trial  she  was  able  to  do  her  cooking  and 
a  little  work.  She  paid  Dr.  Abbott  $76 ;  for 
the  first  28  weeks  she  was  compelled  to  em- 
ploy help  at  $3.20  for  each  week,  and  then  for 
28  weeks  she  was  compelled  to  employ  help  to 
the  extent  of  $2.60  for  each  week.  She  paid 
another  doctor  $29  and  she  paid  $19.50  for 
medicines,  etc.  Har  daughter,  who  had  been 
employed  at  $18  a  week,  was  comiielled  to  re- 
main at  home  to  care  for  her  mother  for  a 
period  of  nine  we^s.  As  to  many  of  the  fore- 
going matters,  it  is  but  fair  to  the  appellants 
to  state,  there  Is  evidence  tending  to  refute  the 
seriousness  of  the  pains  and  injuries  which 
the  plaintiff  claims  to  bave  suffered.    But, 
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If  the  Jury  believed  tlie  atory  as  told  by  the 
plaintiff,  Its  verdict  was  not  excessive. 

[S]  4.  .When  the  defendant  J.  A.  Martin 
was  on  the  stand  as  a  witness  his  counsel 
asked  him: 

"Q.  Was  tliere  anytblnK  yon  conid  have  done 
that  yoo  did  not  do  to  avoid  the  accident  ?" 

Connsel  for  the  plaintiff  objected  to  the 
question  as  calling  for  the  condnsion  of  the 
witness.  Tlie  obJecti<Hi  was  sustained.  There 
was  no  error  In  the  mling. 

(6}  5.  Balph  Kelly  was  called  as  a  witness 
by  the  plaintiffa.  At  the  time  of  the  accident 
be  was  about  14  years  of  age.  He  testified 
that  be  had  driven  an  automobile  for  about  a 
year  and  a  half.  There  was  no  speedometer 
on  his  car,  but  he  had  driven  other  cars  that 
had  such  an  appliance  attached.  He  said  he 
had  watched  speedometers  to  gauge  bis  sped. 
He  was  asked  the  question : 

"And  froir  that  experience  can  yon  make  an 
estimate  as  to  how  fast  that  automobile  whidi 
struck  the  woman  was  traveling  at  the  time 
that  it  struck  her?" 

Counsel  for  tfan  defendants  objected  to  the 
question  on  the  ground  that  no  foundation 
was  laid.  The  court  overruled  the  objection, 
and  in  so  ruling  the  court  did  not  commit  an 
error.  22  C.  J.  BOT,  i  676.  The  witness  an- 
swered the  question  that  the  automobile  was 
traveling  between  20  and  25  miles  per  hour. 

[7]  6.  The  court  gave  an  instruction  to  the 
Jury  that  follows  very  closely  the  rule  stated 
in  the  motor  vehicle  act  approved  May  10, 
1016.  Stats.  1016.  c.  188,  t  12.  The  appd- 
lants  attack  the  instruction  on  the  ground 
that  it  asHumes  that  the  plaintiff  was  in  the 
act  of  entering  a  street  car  at  the  time  of 
the  collision.  The  attack  is  wholly  without 
merit.  It  oould  equally  be  claimed  that  the 
Instruction  assumed  that  she  was  leaving  the 
street  car,  or  that  she  was  neither  entering 
nor  leaving,  but  was  a  pedestrian  In  the 
street. 

[I]  7.  During  the  trial  the  plaintiffs  intro- 
duced the  traffic  ordinance  of  the  dty  of  Los 
Angeles  in  effect  on  November  14,  1017.  The 
defendants  made  no  objections,  but  stipulated 
that  the  whole  ordinance  should  be  deemed 
in  evidence  and  that  either  party  might  read 
such  sections  thereof  as  they  desired.  Coun- 
sel for  the  plaintiff  read  from  the  ordinance: 

"It  shall  be  nnlawfal  for  the  driver  of  any 
vehicle,  upon  overtaking  any  street  car  or  in- 
terurban  railway  car  which  is  stopped  for  the 
purpose  of  discharging  or  taking  on  any  pas- 
sengers, to  fail,  neglect,  or  refuse  to  stop  such 
vehicle  at  least  ten  feet  in  the  rear  of  such 
street  car  or  interarban  railway  car  and  to 
keep  such  vehicle  standing  where  so  stopped 
untU  such  pansengers  or  intending  passengers 
have  safely  alighted  from  or  boarded  said  street 
or  interurban  railway  car  or  until  such  street 
or  interurban  railway  car  shall  have  started." 

It  was  also  stipulated  that  paragraph  80 
of  said  ordinance  provided  that  ^peed  limit  j 


of  vehicles  on  Vermont  avenue  at  the  place 
the  accident  occurred,  that  is  to  'say,  along 
and  upon  Vermont  avenue  in  the  neighbor- 
hood of  Thirty-fifth  place,  was  20  miles  per 
hour,  and  that  said  traffic  ordinance  prohib- 
ited a  eq;>eed  in  excess  of  20  miles  an  hour  on 
that  part  of  Vermont  avenue.  Thereafter, 
on  the  request  of  the  idaintifls,  the  court  gave 
two  instmcUons  baaed  on  the  provisions  of 
said  ordinance.  At  no  time  was  the  atten- 
tion of  the  lower  court  called  to  the  question 
as  to  whether  the  state  statute  or  the  ordi- 
nance of  lios  Angeles  was  controlling.  Since 
the  instant  case  was  tried  in  the  lower  court 
the  Supreme  Court  has  decided  the  case  enti- 
tled Ex  parte  Daniels,  183  Cat  636, 102  Pac. 
442.  The  appellants  at  this  time  seek  to  ap- 
ply to  the  instant  case  the  doctrine  announced 
in  the  Daniels  Case.  By  reason  of  the  forego- 
ing facts,  we  think  that  they  are  not  at  this 
time  entitled  to  make  that  contention.  In 
the  trial  court  both  parties  proceeded  on  the 
theory  that  the  traffic  ordinance  of  the  dty 
of  Los  Angeles  was  applicable  to  the  trial  of 
certain  features  of  this  case.  The  defendants 
did  not  raise  the  question  in  the  lower  court : 
they  are  not  therefore  entiUed  to  raise  the 
question  In  this  court. 

"Besides,  it  is  due  to  the  Judge,  in  further- 
ance of  justice,  that  his  attention  should  be 
called  to  the  legal  principle  which  is  claimed  to 
be  violated  by  the  admission  or  rejection  of 
the  evidence.  In  the  hurry  of  the  trial  many 
things  may  be,  and  are,  overlooked  which  wonld 
readily  have  been  rectified  had  attention  been 
called  to  them.  The  law  casts  upon  the  party 
the  duty  of  looking  after  his  legal  rights,  and 
of  calling  the  judge's  attention  to  any  infringe- 
ment of  them.  If  any  other  rule  were  to  ob- 
tain, the  party  would,  in  most  cases,  be  careful 
to  be  silent  as  to  bis  objections  until  it  would 
be  too  late  to  obviate  them,  and  the  result 
would  be  that  few  judgments  would  stand  the 
test  of  an  appeal."  Hayne,  New  Trial  and 
Appeal,  voL  1,  i  lOS. 

In  the  case  of  Horace  F.  Wood  Transfer 
Co.  ▼.  Shdton,  180  Ind.  273,  279,  101  N.  E. 
718,  720,  the  court  said : 

"In  attacking  instructions  Nos.  7,  9,  13  and 
14  given  by  the  court  on  its  own  motion,  appel- 
lant seeks  to  question  the  validity  of  an  ordi- 
nance of  the  city  of  Indianapolis  providing  a 
speed  limit  for  automobiles  within  a  certain 
prescribed  territory  in  said  city.  During  the 
progress  of  the  trial  the  attorney  for  appellees 
read  in  evidence  the  ordinance  in  question  and 
asked  'There  is  no  question  about  the  validity 
and  force  of  this?'  To  which  one  of  the  at- 
torneys for  appellant  replied:  'Oh,  no.'  Lat- 
er it  was  suggested  that  a  subsequent  attack 
might  be  made  on  the  ordinance  in  case  of  ap- 
peal, to  which  the  attorney  stated:  'That  is 
an  immaterial  point.  We  will  let  it  go  just 
the  way  it  is.'  It  is  a  familiar  rule  that  a  party 
is  restricted  on  appeal  to  the  theory  adopted 
at  the  trial  and  Svhen  a  theory  is  thus  adopted, 
and  acted  upon  below,  with  the  concurrence  of 
both  parties,  a  judgment  ought  not  be  reversed 
becanse  the  court  instmcts  the  Jury  in  accord- 
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ance  with  it'  Oaryer  t.  Oar?er  (1884)  97  Ind. 
497,  616.  See,  also,  Oraham  t.  NowUn  (1876) 
64  Ind.  389." 

The  case  last  cited  dealt  with  a  municipal 
ordinance.  However,  the  rule  seems  to  be 
general  with  reference  to  the  law  applicable 
to  the  case  on  trial.   3  C.  J.  723,  S  619. 

[9, 10)8.  The  defendants  requested,  and 
tie  trial  court  refused  to  give,  two  instruc- 
tions; the  appellants  assign  each  refusal  as 
error.  The  first  proposed  instruction  pur- 
ported to  define  ordinary  care;  The  instruc- 
tion was  of  doubtful  soandneas  because  of 
the  use  of  the  word  "only."  That  word 
tended  to  belittle  the  duty  resting  on  the  de- 
fendant J.  A.  Martin.  But,  whether  the  in- 
struction was  correct  or  Incorrect,  the  sub- 
ject-matter was  fully  covered  by  an  Instruc- 
tion which  appears  in  the  transcript  (folios 
871  and  372).  The  other  instruction  picked 
out  a  i>ortion  of  the  evidence  and  purported 
to  be  an  instruction  on  the  subject  of  contrib- 
utory negligence.  The  court  had  covered 
that  subject  fully  by  giving  the  instructions 
which  it  did  give  and  which  are  set  forth  in 
the  transcript  (foUos  392-394,  430,  431). 

An  examlnatl(Mi  of  the  record  shows  tbats 
the  trial  court  committed  no  error  whatso- 
ever. ' 

The  Judgmmt  is  affirmed. 


We       concur: 
NOimSE,  J. 


lANGDON,       P.       X; 


CUDDY  V.  O'BRIEN  St  al.    (Civ.  4038.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    Dec.  1,  1921.    Rehearing 
Denied   Dec.   23,   1921.    Hearing  Denied   by 
'  Supreme  Court  Jan.  30,  1922.) 

1.  Quieting  title  <S=944(I)  —  Lease  of  spring 
held  not  so  uncertain  as  to  be  void,  and  bur- 
den was  on  plalntilT  to  offer  evidence  In  avoid- 
ance. 

A  lease  of  a  spring  on  land  with  right  to 
develop  and  maintain  a  pipe  line  held  not  so 
uncertain  as  to  be  void,  and  assignee  of  lessee 
in  action  by  lessor  to  qnjet  title  was  entitled 
to  rest  after  proving  the  execution  of  the  lease, 
and  thereby  cast  the  burden  upon  the  plaintiff 
to  offer  evidence  upon  any  defense  in  avoidance. 

2.  Quieting  title  «=>44(2)— Testimony  as  to 
defendant's  failure  to  pay  rent  held  Inadmis- 
sible In  aotlon  to  quiet  title. 

In  action  to  quiet  title,  where  defendant  set 
up  a  lease  of  a  spring  with  right  to  maintain 
jripes,  and  there  was  no  attempt  to  show  non- 
payment of  rent,  or  any  rent,  resnlting  in  a 
forfeiture  of  the  rights  of  the  defendant  under 
the  lease,  court  did  not  err  in  sustaining  an 
objection  to  question  as  to  whether  defendant 
paid  the  rent  for  a  certain  month. 

Appeal  from  Superior  Court,  Kern  County ; 
T.  N.  Harvey,  Judge. 
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Action  by  J.  D.  Onddy  against  Thomas 
O'Brien  and  others.  Judgment  for  defend- 
ants, and  plaintlfl  appeals.    Affirmed. 

B.  r.  Brittan  and  Kaye  &  Slemon,  all  of 
Bakersfield,  for  appellant 

E.  J.  Emmons,  of  Bakersfield,  for  respond- 
ents. 

STURTBVANT,  J.  The  plaintlfl  com- 
menced an  action  against  the  defendants  to 
obtain  a  Judgment  quieting  his  title  to  cer- 
tain lands  in  Kern  county.  The  defendants 
had  Judgment  and  the  plaintiff  has  appealed 
therefrom,  bringing  up  the  Judgment  roll 
and  a  bill  of  ezceptiona 

The  plAlntifl's  complaint  was  in  the  ordi- 
nary form  of  a  complaint  to  quiet  title,  and 
described  the  lands  as  bdng: 

The  "southeast  quarter  of  southeast  quarter  . 
of  section  28,  township  9  north,  range  19  west 
S.  B.  B.  &  M.  north  half  of  northeast  quarter 
of  section  33,  township  9  north,  range  19  west 
S.  B.  B.  &  M." 

The  defendants  Thomas  O'Brien  and  N.  G. 

Farnum  appeared  by  their  attorney  and  filed 
an  answer,  admitting  that  the  defendant 
O'Brien  claimed  an  Interest  and  pleaded  that 
the  defendant  O'Brien  claimed  such  interest 
under  and  by  virtue  of  a  written  instrument 
as  follows: 

"This  indenture  inade  this  12th  day  of  April, 
1917,  between  J.  D.  Cuddy,  of  Kern  county, 
Cal.,  the  party  of  the  first  part  and  N.  C.  Farn- 
um, of  Alameda  county,  CJal.,  the  party  of  the 
second  part,  witnesseth: 

"That  for  and  in  consideration  of  $10  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  first  party  does  by  these  presents 
lease  and  demise  onto  the  said  second  party  or 
bis  assigns,  for  the  term  of  60  years,  at  an  an- 
nual rental  of  $10,  payable  in  advance  on  tho 
Ist  day  of  May  of  each  year,  and  other  valuable 
considerations,  that  certain  spring  located  on 
the  northerly  half  of  section  33,  township  9 
north,  range  19  west  S.  B.  B.  &  M.,  Kern 
county,  Cal.,  including  a  right  of  way  across 
the  above-described  land,  8  feet  wide,  for  the 
passing  of  conveyances,  and  a  pipe  line  for  the 
conveyance  of  water  from  a  spring  situate  near 
the  center  of  the  north  half  of  said  section  S3 
to  the  easterly  line  thereof,  with  the  right  to 
improve  the  said  spring  by  trying  to  produce 
more  water,  also  the  right  to  fence  said  springs, 
inclosing  60  feet  square  of  land  with  a  suitable 
fence,  and  improve  the  spring  by  building  a 
dam,  and  covering  the  spring  in  any  manner 
he  may  desire,  and  also  to  dig  a  trench  on 
above-mentioned  right  of  way,  from  said  spring 
to  the  easterly  line  of  said  above-described  sec- 
tion 88  to  a  depth  of  2  feet  to  receive  the  wa- 
ter pipe  above  mentioned.  The  party  of  the 
second  part  agrees  to  lay  a  small  iron  pipe  from 
above-described  spring  in  a  northeasterly  di- 
rection to  furnish  water  to  the  cattle  of  the 
first  party.  It  is  further  agreed  by  and  be- 
tween the  parties  to  this  lease  that  should  the 
above-mentioned  spring  fail  from  any  cause  to 
furnish  the  amount  of  water  required  by  sec- 
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ond  partj  or  his  aaaigns,  the  first  partr  hereby 
giants  to  second  party  or  his  assigns  the  right 
to  develop  two  other  springs  belonging  to  first 
party  to  use  the  water  as  developed  under  the 
same  conditions,  rights,  and  pririleges,  as 
agreed  on  for  first-mentioned  spring;  spring 
No.  2  is  situate  northerly  of  1,  and  is  said  to 
be  in  N.  B.  ^  of  N.  B.  ^  of  section  83,  T. 
9  north,  R.  ig  west,  S.  B.  B.  &  M.;  spring  8 
is  situated  to  the  northerly  from  spring  No. 
2,  and  is  said  to  be  located  on  the  S.  E.  %  of 
section  28,  T.  9  N.,  R.  19  west,  S.  B.  B.  &  M. 
The  party  of  the  second  part  agrees  to  fur- 
ziish  enough  water  for  the  party  of  the  first 
part  to  water  cattle  if  the  springs  will  snpply 
same  for  both. 

"In    witness    whereof,    the    said    parties    to 
these  presents  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  abore  written. 
"J.  D.   Cuddy.  [Seal.] 

"Florence   Louise   Cuddy.    [Seal.]    - 
"N.  C.  Famum.  [Seal.] 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  witness:  L.  L.  Bateman." 

It  was  also  alleged  in  the  answer  that, 
subsequent  to  its  execution,  said  instrmuent 
was  assigned  to  Thomas  O'Brien,  and  he  is 
now  the  owner  and  holder  thereof.  There- 
after, and  in  dae  time,  the  plaintiff  filed  an 
affidavit  denying  the  due  execution  of  said 
instrument  by  the  lessor.  The  court,  in  find- 
ing 2,  found  the  existence  of  said  Instrument, 
setting  the  same  forth  in  baec  verl>a.  In  its 
Judgment  the  court  again  set  forth  the  said 
Instrument 

[1]  On  the  trial  of  the  case,  without  In- 
troducing any  evidence,  the  plaintiff  rested 
because  the  allegations  of  his  complaint  were 
not  denied.  Thereupon  the  defendants  pro- 
duced from  their  posseesicm  the  said  writ- 
ten Instrument  and  called  witnesses  to  prove 
the  due  execution  of  the  sam&  The  plain- 
tiff cross-examined  such  witnesses  with  ref- 
erence to  the  due  execution  of  the  Instru- 
ment. After  the  defendants  had  rested,  the 
plaintiff  called  witnesses  to  rebut  the  due  exe- 
cution of  the  instrument  and  did  not  tender 
any  other  Issue.  The  gravamoi  of  the  com- 
plaint of  the  plaintiff  on  this  appeal  is  to  the 
effect  that  said  written  instrument  Is  uncer- 
tain, and  that  the  findings  and  Judgment  do 
not  tend  to  clarify  the  imcertalnties  therein 
contained.  The  written  instrument  is  not  so 
uncertain  as  to  be  void.  To  sustain  this 
proposition  we  do  not  deem  It  necessary  to 
do  more  than  to  refer  to  said  instrument 
The  plaintiff  contends  that  the  written  in- 
strument U  enforceable  at  all,  required  pa- 
rol evidence  to  explain  its  terms  and  to  fix 
its  application.  Conceding,  vrithout  decid- 
ing, that  that  proposition  is  correct,  when 
the  plaintiff  follows  with  the  next  contrition 
that  the  duty  to  offer  such  evidence  .rested 
on  the  defendants,  we  think  that  the  plain- 
tiff is  in  error.  In  this  behalf  plaintiff 
dalms  that  the  doctrine  declared  In  Moore 
V.  Copp,  119  Cal.  429,  51  Pac.  630,  covers 
this  case.  Tbe  defendants  do  not  dispute 
that  conteDtion.    Following  the  doctrine  au 


I  stated  in  that  ease,  the  plaintiff  in  the  In^ 
I  Btant  case  was  entiUed  to  rest  his  case  in 
I  chief  without  introducing  any  evidence.    Fur- 
',  thennore,   the   defendants   were  entitled  to 
I  prove  the  due  execution  of  the  ind^iture  of 
lease,  and  to  introduce  the  same,  and  there- 
upon to  rest    Still  following  the  doctrine  In 
Moore  v.  Copp,  the  plaintiff  was  entitied,  in 
rebuttal,  to  offer  evidence  upon  any  defense 
In  avoidance;  or,  as  stated  in  Wolf  ▼.  Gall, 
176  Cal.  787,  790,  169  Pac.  1017,  1018: 

"It  is  abnndanUy  settled  that  nnder  issues 
framed  as  here,  the  plaintiffs  conld,  as  their 
attorney  represented  to  the  court  overcome  the 
effect  of  the  deed  and  so  destroy  its  validity 
upon  'either  equitable  or  legal  ground.  Moore 
V.  Copp,  119  Cal.  436,  Bl  Pac.  630;  Johnson 
V.  Taylor,  150  Cal.  201,  119  Am.  St.  Rep.  181, 
10  h.  R.  A.  (N.  S.)  818,  88  Pac.  903;  Hermosa 
Beach  Land,  etc.,  Co.  v.  Law  Credit  Co.,  176 
Cal.  493,  166  Pac.  22." 

However,  the  plaintiff  did  not  see  fit  to  in- 
troduce evidence  (1)  showing  that  spring  No. 
1  was  not  located  on  the  north  half  of  the 
northeast  quarter  of  section  33,  or  (2)  as  to 
the  exact  amount  of  water  that  would  b« 
used  by  the  appellant  or  the  exact  amount 
that  was  to  be  used  by  the  lessee,  or  (3)  that 
the  lands  described  in  the  lease'  were  differ- 
ent from  the  lands  described  in  the  com- 
plaint or  (4)  as  to  the  exact  boundaries  of 
the  right  of  way  referred  to  in  said  lease,  or 
as  to  whether  a  right  of  way  was  already 
marked  on  the  ground,  or  (5)  that  the  lease- 
bold  described  had  been  terminated,  for- 
feited, or  lost  During  the  trial.  It  appeared 
InddentaUy  that  before  the  said  written  in- 
strument was  reduced  to  writing  the  lessee 
and  the  lessor  held  long  conversations  re- 
garding the  terms  of  the  lease,  but  the  plain- 
tiff made  no  attempt  whatsoever  to  clarify 
any  of  the  terms  of  the  instrument  in  ques- 
tion. In  this  behalf,  it  is  of  importance  to 
note  that  during  the  proceedings  in  the  trial 
court  every  person  who  was  present  and 
heard  the  preliminary  conversations,  and  ev- 
ery person  who  was  familiar  with  any  fact 
that  would  have  tended  to  clarify  tbe  lan- 
guage of  the  lease,  was  presoat  in  the  court- 
room and  was  called  as  a  witness  with  ref- 
erence to  some  matters,  but  such  persons 
were  not  questioned  by  the  plaintiff  on  any 
matters  which  would  have  tended  to  clarify 
those  subjects  be  now  claims  are  obscure. 
Under  these  drcumstances  the  plaintiff  may 
not  be  heard  to  complain  because  the  trial 
court  did  not  make  findings  on  issues  which 
should  have  been  tendered  by  the  plaintiff 
if  the  plaintiff  wanted  a  finding  thereon. 

[2]  There  was  no  error  In  the  ruling  of  the 
trial  court  sustaining  an  objection  to  the 
question  as  to  whether  the  respondent 
O'Brien  paid  any  rent  for  the  month  of  May, 
1918.  It  was  not  an  action  for  debt  neither 
was  It  an  action  on  a  contract  and  there  was 
no  attempt  to  show  that  the  nonpayment  of 
I  a  month's  rent;  or  any  rent  had  resulted  in 
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a  forf^tura  of  all  tb«  rights  of  the  lessee 
under  the  Indenture  of  lease. 

We  find  no  error  In  the  record.    ISie  Jndg- 
mmt  is  affirmed. 

Wa  c(H>car:  LAMODON,  P.  J. ;  MODRSB,  J. 


EDWARDS  V.  WILSON.    (Civ.  3576.) 

(District  Court  of  Appeal,  Second  District, 
IKvision  2,  Califofnia.  Dec.  21,  1921.  Hear- 
ing Denied  by  Supreme  Conrt  Feb.  16,  1922.) 

1.  Appeal  aad  error  «=350l(5)— Bill  of  exoep- 
tloiu  must  tpeoify  error*  to  be  ooasldared. 

Where  the  bill  of  exceptions  makes  no 
specification  of  error  or  of  insufficiency  of  evi- 
denee  to  support  the  findings,  the  record  will 
not  permit  tiie  court  to  consider  tliese  matters. 

2.  Appeal  aa«  error  «3>«72-Wliether  flndlnis 
sapport  Jadgmant  may  be  determlaail  by  ex- 
anlBlap  Judgnent  roll. ' 

Whether  the  findings  support  the  judgment 
Bar  be  determined  by  an  examination  of  the 
Judgment  roll. 

Appeal  from  Superior  Coxat,  Los  Angeles 
Ck>unty ;  Paul  J.  McCormlck,  Judge. 

Action  by  O.  L.  Bdwards  against  John 
Floyd  Wilson.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Joseph  Mosgrore,  of  Los  Angeles,  for  ap- 
pellant 

Arnold  Praeger  and  William  A.  Snmna, 
botb  of  Los  Angeles,  for  respondent. 

CRAIO,  J.  [1]  The  greater  part  of  the 
ai^llant's  brief  Is  devoted  to  a  consideration 
of  the  evidence  and  an  attempt  to  point  out 
wherein  the  evidence  is  insufficient  to  sus- 
tain the  findings.  As  the  Ull  of  exceptions 
makes  no  sj^eclficatlons  of  error  or  of  insuffi- 
ciency of  the  evidence  to  support  the  findings, 
the  record  will  not  permit  this  court  to  con- 
sider these  matters. 

[2]  The  third  ground  urged  is  that  the  find- 
ings do  not  support  the  judgment  This,  of 
course,  may  be  determined  by  an  examination 
of  the  judgment  roll.  Appellant  has  pointed 
out  but  one  particular  in  which  it  is  claimed 
that  reversible  error  was  committed  as  shown 
by  the  judgment  roll  alone.  Finding  1,  In 
referring  to  the  status  of  the  ownership  of 
the  property  to  be  exchanged  by  Nelson  used 
this  language:  "A  certain  other  piece  of 
real  estate.  •  *  *  Being  purchased  by 
and  to  be  owned  by  defendant  John  F.  Nel- 
son.'' It  is  asserted  that  this  Is  Inconsistent 
with  that  part  of  the  judgment  which  directs 
that  the  acceptance  be  reformed  to  read: 
"This  agreement  witnesseth:    That  John  F. 


Nelson  is  the  owner  of  the  second  piece  of 
property,"  etc.  To  recite  In  the.  Judgment 
and  "have  the  legal  effect  of  the  words.  "^ 
The  acceptance  thus  worded  represented  that 
Nelson  owned  the  property.  Tbia  went  be- 
yond the  contract  providing  for  the  payment 
of  a  commission  on  "procuring  the  acceptance 
by  John  F.  Nelson  to  trade  the  property  be- 
ing purchased  by  and  to  be  owned  by  defend- 
ant John  F.  Nelson."  Nothing  in  the  Judg- 
ment roll  shows  that  Nelson  did  not  own  the 
property.  If  he  did  appellant  was  not  preju- 
diced by  the  fact  that  the  contract  between 
the  real  estate  agent  and  defendant  redted 
that  it  was  only  then  being  purchased  by  him. 
The  Judgment  is  affirmed. 

We  concur:  FUiLAYSON,  P.  J, ;  WOBKS,  J. 


BALCOM  V. 


F.  A. 
(Civ. 


Ripley  co. 
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(District  Ooort  of  Appeal,  First  District,  Di- 
vision 2,  California.  Dec.  1,  1921.  Hear- 
ing Denied  by  Supreme  0>nrt  Jan.  30,  192Z) 

1.  Witnesses  4s>27B(8)— Cress-axamlnatloaof 
defendaafs  agent  axamlaed  by  plaintiff  held 
proper. 

In  an  action  against  warehouse  for  con- 
version of  beans,  where  plaintiff  placed  officer 
of  defendant  corporation  on  stand  and  had  him 
identify  warehouse  receipts  and  caused  him  to 
testify  that  none  of  the  beans  were  delivered 
to  plaintiff,  but  that  they  were  delivered  to 
plalntiiFs  selling  agent.  It  was  proper  on  cross- 
examination  for  defendant  to  show  that  certain 
tickets  were  not  originals,  and  that  all  of  the 
beans  had  been  delivered  to  plaintUFs  agent 

2.  Trial  ^a4»— Rnllng  on  objeotion  to  hearsay 
held  corrsot. 

Where  witness  testified  that  another  bad 
told  him  certain  facts  and  opposing  counsel  ob- 
jected to  the  testimony  as  hearsay,  a  ruling  of 
the  court  that  what  was  told  to  witness  would 
be  simply  hearsay,  and  that  witness  should  re- 
frain from  telling  what  he  did  not  know  him- 
self, was  correct  and  as  exact  as  the  occasioB 
permitted. 

3.' Appeal  and  error  «=3l047(l)— No  prejudloa 
In  falling  to  limit  evidence. 
Where  plaintiff's  attorney  testified  as  wit- 
ness and  defendant  asked  him  questions  con- 
cerning his  contract  of  employment  wliich  pro- 
Vided  for  a  contingent  fee,  and  contract  was 
produced  and  offered-  in  evidence,  and  plain- 
tiffs attorney  objected  to  the  introduction  for 
any  purpose  other  than  to  show  his  interest 
as  it  might  affect  his  testimony,  tliere  was  no 
prejudicial  error  in  court's  failure  to  limit  the 
testimony,  where  there  was  nothing  in  the  in- 
strument pertinent  for  or  against  either  of  the 
psrties  litigant  except  as  showing  interest  of 
the  witness. 
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..»  »^  «.«*♦  MimMry  M  rt- 

«»^,ss>.  ^^  ♦viJ»»e»  has  b*«n 
.   ;,.,>.  '.,syMwr.T  tor  the  pwti  ob- 

,    .  .^NNi  «'«a  •tt*w*red  by  the  witness, 
o      ,>x>v  »v  »n.U  *»t  the  snswer. 

V  \^M«I  %m*  srrsr  «=»2S7{2)— M«rtJ«Mi  t» 
»^,^Vll•^  •»»<••«>•  ofcitct^  t»  unseosssary. 
\\l»«^r»  »)^*cti«m  is  made  to  qnestioa  and 
y,\v»«.*U\t  *«xl  question  is  then  answered  by 
^)»*  v.u«»»».  it  **  °«>t  necessary  to  a  review  on 
*i>i'»^»  that  a  motion  be  made  to  strike  out  the 

•,  Trial    «5>4I2— Re-examlaatloii    of    wltnesa 
■ot  a  waiver  of  objections  to  questions  pro- 
poandsd  by  opponent  on  eross-exanilnatiOB. 
Ke-ezamination  by  plaintiff  of  witness  on 
subjects  on  wliich  he  was  questioned  on  cross- 
examination  by  the  defendant  over  the  objec- 
tion of  the  plaintiff  is  not  waiver  of  all.obJM^ 
tions   made   on   thcyaelevancy   of   the   cross- 
examination,  wf 

Appeal  from  Snperlor  Court,  Ventura 
County;  Merle  J.  Rogers,  Judge. 

Action  by  Miles  Balcwn  against  the  F.  A. 
Shipley  Company  and  another.  Judgment 
for  defendants,  and  the  plaintiff  appeals. 
Affirmed  in  the  District  Court  of  Appeal,  and 
hearing  denied  in  Supreme  Court 

Earl  B.  Moss,  of  Los  Angeles,  for  appellant 
Oha&  r.  BUckstodE,  of  Oznard.  for  re- 
spondenta 

STURT?EVANT,  J.  The  plaintiff  brought 
an  action  against  the  defendants  which 
sounds  in  conversion.  The  case  was  tried  be- 
fore the  trial  court  sitting  with  a  jury.  The 
Jury  returned  a  verdict  In  favor  of  the  de- 
fendants, and  from  the  Judgment  entered 
thereon  the  plaintifr  has  appealed  under  sec- 
tion 953a  of  the  Code  of  Civil  Procedure.  As 
we  have  stated,  the  plaintiff's  complaint  is 
In  the  ordinary  form  of  an  action  for  con- 
version. It  charges  the  defendants  with  hav- 
ing converted  61,395  pounds  of  beans  and 
1,443  pounds  of  split  beans.  The  defendants 
onswered,  denying  all  of  the  material  alle- 
gations of  the  complaint  It  may  be  stated 
at  this  point  for  the  purpose  of  greatly  clar- 
ifying the  record  that  the  plaintiff  claimed 
the  full  weights  stated  in  all  of  thO'  ware- 
house receipts  issued  to  him,  whereas  the 
defendants  claimed  that  during  the  delivery 
season  the  plaintiff  was  not  satisfied  with 
the  weight  tags,  requested'  the  defendants  to 
weigh  the  plaintifTs  beans  on  two  different 
scales,  that  the  beans  were  so  weighed,  and 
that  warehouse  receipts  in  some  instances 
were  issued  at  one  set  of  scales  for  a  certain 
lot  of  beans,  and  when  the  same  beans  were 


weighed  at  the  other  set  of  scales  anothw 
warehouse  receipt  was  Issued  for  the  very 
same  lot,  and  in  this  way  six  warehouse  re- 
ceipts thereafter  known  as  "wights  for  com- 
parison" were  Issued  by  the  warehouse,  not- 
withstanding that  the  warehouse  did  not  re- 
ceive the  goods. 

When  the  plaintiff  commenced  to  introduce 
his  case,  he  called  F.  A.  Shipley,  an  officer 
of  each  of  the  defendant  corporations.  After 
the  witness  had  been  examined  he  was  cross- 
examined.    The  appellant  in  hls^rief  states: 

"Hia  direct  examination  having  been  eon- 
fined  solely  to  an  identification  of  receipts  and 
docnmeDts,  and  the  siirnatures  thereon,  the 
witness  was  then  permitted  to  enter  into  a 
long  explanation  of  his  side  of  the  case,  wUch 
was  made  up  of  hearsay  testimony  from  many 
sources." 

In  making  the  above  statement  the  appel- 
lant is  in  error  In  the  statement  of  the  facts. 
Taking  up  these  two  matters  in  the  o<rder 
stated,  we  will  address  ourselves  first  to  the 
charge  that  the  cross-examination  was  not 
confined  within  proper  bounds.  B^ore  we 
can  determine  the  proper  bounds  of  the  cross- 
examination.  It  becomes  necessary  to  ascer- 
tain what  had  been  the  direct  examination. 
We  will  not  attempt  to  state  tlie  whole  of 
the  direct  examination,  but  It  Is  snffloient  to 
say  that  during  the  direct  examination  Ihe 
witness  Shipley  was  by  the  attorney  for  the 
appellant  caused  to  testify  that  the  appel- 
lant's beans — 

"were  delivered  to  what  is  known  as  the  Grow- 
ers' Warehouse,  and  a  portion  waa  pnt  in  what 
is  known  as  the  Citrus  Warehouse,  a  ware- 
house which  I  had  leased  to  take  care  of  the 
beans  for  which  I  did  not  have  room  in  the 
Growers'  Warehouse.  These  warehouses  are 
operated  by  the  Shipley  Company.  As  those 
beans  came  into  the  warehouse,  a  scale  ticket 
showing  the  weights,  amount,  of  beans  received 
from  Mr.  Balcom,  was  issued  by  the  warehouse. 
The  paper.  Plaintiff's  Exhibit  1,  which  you 
show  me,  I  know  what  it  is.  It  is  a  scale 
ticket  representing  the  weights  of  beans.  It 
was  issued  by  Mr.  Sheppard.  He  is  foreman 
of  my  warehouse— that  is  the  warehouse  of  the 
F.  A.  Shipley  Company— which  was  operated 
by  the  company  in  the  year  1918.  That  is  one 
of  the  tickets  isused  from  the  warehouse  by 
Mr.  Sheppard,  and  he,  as  foreman  of  the  ware- 
house, was  authorized  to  issue  those  tickets 
and  authorized  to  receive  the  beans  and  put 
them  in  the  warehouse.  •  •  •  Tliis  paper 
you  show  me.  Plaintiff's  Exhibit  6,  is  a  weight 
ticket  of  the  Growers'  Warehouse  Company  is- 
sued by  that  company  and  represents  the  re- 
ceipt of  a  load  of  beans.  •  •  •  The  word 
'gross'  on  Plaintiff's  Exhibit  29,  would  indicate 
on  the  weight  ticket  the  weight  of  the  entire 
load,  consisting  of  the  beans  and  the  wagon; 
the  word  'tare'  indicates  the.  weight  of  the 
wagon  after  the  beans  have  been  unloaded; 
and  the  word  'net'  indicates  the  weight  of  the 
beans  themselves." 
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In  connection  with  the  foregoing  testimo- 
ny, the  witness  was  caused  to  identify  the 
writing  on  and  the  authenticity  of  85  ware- 
house receipts  which  were  given  numbers  as 
Plalntirs  Exhibits  1  to  85,  inclusive.  On 
further  direct  examination  the  witness  was 
caused  to  testify  as  follows : 

"Tb6  beans  of  the  1918  crop  of  beans  that 
were  placed  In  these  warehouses  In  October 
and  November,  1818,  were  not  to  my  knowledge 
returned  to  Mr.  Balcom.  None  of  them  were 
to  my  knowledge  delivered  to  any  one  except 
upon  the  order  of  the  Idma  Bean  Association, 
as  the  selling  agent  of  Mr.  Balcom.  The  beans 
mentioned  in  the  several  reports  that  I  have 
Identified  as  having  been  made  to  the  Lima 
Bean  Growers'  Association  were  delivered  on 
the  order  of  that  association;  they  were  deliv- 
ered to  them  or  to  their  order." 

After  those  proceedings  were  had,  the 
cross-examination  conunenoed; 

"Mr.  Black  stock:  Did  you  deliver  to  Mr. 
Balcom  or  to  the  lima  Bean  Growers'  Asso- 
ciation on  his  behalf,  all  of  the  beans  that  Mr. 
Balcom  stored  with  you  in  1918? 

"Mr.  Selby:  Object  to  that  question  on  the 
ground  that  It  calls  for  the  conclosion  of  the 
witness. 

"The  Court:  The  objection  will  be  overruled. 
A.  Wo  delivered  them  all  to  the  lima  Bean 
Growers'  Association." 

There  was  no  error  In  the  ruling.  The  ap- 
pellant had  immediately  before  In  the  direct 
examination  asked  the  witness  to  whom  the 
beans  were  delivered.  As  the  cross-examina- 
tion proceeded  the  witness'  testified : 

"An  of  these  tickets  here  are  not  original 
weight  tickets.  Six  of  them  are  not.  I  can 
identify  those  that  are  not  originals.  I  have 
idcked  them  out  I  can  identify  them  by  their 
exhibit  number.  The  exhibit  numbers  are  12, 
13,  6,  7,  14,  and  11. 

"Mr.  BlackstoclM  Now,  will  yon  explain  how 
these  six  tickets  happened  to  be  issued  at  all? 

"Mr.  Moss:  If  the  court  please,  it  Is  not 
proper  cross-examination,  and  we  object  to  it 
as  incompetent,  irrelevant,  and  immaterial;  it 
is  a  part  of  their  defense. 

"The  Court:   The  objection  is  overruled." 

There  was  no  answer  to  the  question,  and 
Immediately  thereafter  Mr.  Blackstock  pro- 
XMunded  the  same  question,  and  there  was 
no  objection  made,  and  the  witness  proceed- 
ed in  part  as  follows: 

"They  were  issued  due  to  the  fact  that  Mr. 
Balcom  telephoned  in  a  request  that  we  have 
the  beans,  some  of  his  beans,  weighed—" 

And  that  answer  was  never  completed.  Im- 
mediately following  the  above  proceedings 
the  following  occurred: 

"Mr.  Blackstock:  Tou  say  these  tickets 
are  not  originals?    A.  They  are  not. 

"Mr.  Moss:  Now,  if  the  court  please,  we  de- 
sire to  object  to  that  question  and  the  testi- 
mon  as  given,  and  move  to  strike  out  all  the 
testimony  of  this  witness  heretofore  given 
tending  to  contradict  these  receipts,  npon  the 


ground  that  his  testimony  is  incompetent,  ir> 
relevant,  and  immaterial,  and  upon  the  further 
ground  that  under  the  law  this  witness  is  not 
permitted  nor  is  the  defendant  permitted  to 
contradict  the  receipt. 

"The  Court:  The  motion  to  strike  Is  denied, 
and  the  objection  is  overruled. 

"Mr.  Moss:  I  suppose  for  the  sake  of  the 
record  it  may  be  stipulated  that  we  object  to 
all  testimony  offered  by  the  defense  tending  to 
contradict  the  receipts. 

"The  Court:  Very  well;  it  will  be  so  under- 
stood. (At  this  time  it  may  be  well  to  inter- 
pose that,  although  the  appellant  made  the  last 
objection  in  the  trial  court,  on  argument  in  this 
court  Mr.  Moss  frankly  stated  that  he  did  not 
make  the  same  contention  at  this  time.) 

"The  Court:   If  there  is  any  further  point  or 
any  other  objection  as  to  competency,  or  rel-. 
evancy,  or  materiality,  you  may  raise  It,  bat, 
so  far  as  this  particular  point  is  concerned,  yon 
may  present  it." 

[1  ]  Now  as  to  the  bounds  of  cross-examina- 
tion being  transcended,  we  think  it  Is  clear: 
(1)  That  the  subject-matter  of  the  cross-ex- 
amination was  the  same  as  the  subject  oi 
the  direct  examination;  (2)  that.  If  appellant 
would  raise  such  a  question  in  Uils  court,  he 
must  have  Interposed  in  the  lower  court  his 
objection  to  the  very  question  that  "was  an- 
swered, and  ask  for  a  ruling  thereon,  and  In 
the  Instant  case  that  was  not  done ;  (8)  after 
an  answer  was  made  to  which  an  objection 
had  been  made  and  the  objection  overruled, 
appellant's  attorney  should  have  moved  to 
strike  the  answer  out,  which  he  did  not  do  in 
the  Instant  case;  and  (4)  after  the  cross-ex- 
amination was  closed  and  on  redirect  exami- 
nation the  attorney  for  the  appellant  pro- 
ceeded to  examine  the  witness  exhaustively 
on  the  very  subjects  to  which  theretofore  he 
had  strenuously  objected. 

We  will  turn  now  to  the  subject  of  hear- 
say, and  examine  the  recwd  as  to  how  the 
record  stands  in  that  belialf : 

"Mr.  Blackstock:  Now,  will  you  explain  how 
these  six  tickets  happened  to  be  issued  at  all? 

"Mr,  Moss:  We  make  the  further  objection, 
if  the  court  please,  we  state  it  is  well  known 
to  Mr.  Blackstock,  as  to  ourselves,  tliat  this 
witness  has  no  personal  knowledge  of  those 
facU. 

"The  Court:  The  court  does  not  know;  the 
objection  will  be  overruled. 

"Mr.  Blackstock:  Go  ahead  and  explain  the 
exhibit;  read  the  question,  Mr.  Reporter. 
(Question  read  by  reporter.) 

"Mr.  Moss:  If  the  court  please,  for  the  pur- 
pose of  laying  the  foundation,  may  I  ask  the 
question —     (Discussion.) 

"The  Court:  The  objection  will  be  overruled. 
The  ruling  may  stand.  Answer  the  question, 
"if  you  know." 

At  this  point  It  will  be  noted  that  the  dis- 
cussion by  counsel,  or  some  other  cause,  had 
apparently  taken  from  the  trial  court's  mind 
the  nahire  of  the  request  which  counsel  was 
attempting  to  make,  and  connsel,  observing 
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the  fact,  or  not  observing  the  fact,  did  not 
call  to  the  court's  mind  the  fact  that  he  was 
making  a  request  to  ask  a  question  of  the 
witness,  and  that  he  was  not  making  an  ob- 
jection until  he  had  laid  the  foundation.  Im- 
mediately thereafter  the  record  continued  aa 
follows :' 

"The  'Witness:    What  is  the  question? 

"Mr.  Blaekatock:  Explain  how  these  tickets 
happened  to  be  issued  at  all. 

"A.  They  were  issued  due  to  the  fact  that 
Mr.  Balcom  telephoned  in  and  requested  that 
we  have  the  beans,  some  of  his  l>eans,  weighed— 

"Mr.  Moss:  The  question  of  you,  Mr.  Ship- 
ley— 

"Mr.  Blackstock:   Let  him  answer  the  ques- 
tion. 
■     "The    Court:    He   can   testify   to  what  he 
knows  as  a  matter  of  fact. 

"Mr.  Blackstock:   I  withdraw  the  question." 

Thus  it  appears  that  after  all  of  the  dis- 
cussion and  wrangling,  etc.,  the  question  was 
not  answered  at  all.  Closely  following,  how- 
ever, and  It  may  be  conceded  as  part  of  the 
proceeding,  the  reporter  read  the  question: 

"Just  explain,  Mr.  Shipley,  how  you  know 
those  tickets  are  not  origiiials. 

"A.  Mr.  Balcom  telephoned  into  our  office 
At  the  time  he  stored,  or  I  will  say  shortly 
thereafter,  and  stated—  ' 

"Mr.  Moss:  Is  that  oyer  our  objection,  if  the 
court  please,  as  to  the  knowledge  of  the  wit- 
ness? ^        .^ 

"The  Court:  WeB,  I  cautioned  the  witness 
to  testify  to  what  be  had  personal  knowledge 
of,  Mr.  Moss;  if  this  telephone  message  was 
received  by  you  or  in  your  presence,  yon  can 
testify  to  it.    A.  It  was  not,  your  honor. 

Thus  again  the.  record  shows  much  ado 
about  nothing. 

"Mr.  Blackstock:  Regardless  of  that  tele- 
phone conversation,  you  say  these  tickets  are 
dupUcates.  State  how  you  know  they  are 
duplicates.  (The  witness  here  delineates  meth- 
ods of  bookkeeping,  weighing,  etc.,  as  practiced 
in  his  warehouses,  and  then  proceeded:)  I  was 
told  by  Miss  House  (and  I  have  tickets  and 
can  identify  them),  that  Mr.  Balcom  had  tele- 
phoned in  and  requested  that  we  have  the 
Wns,  some  of  his  beans,  weighed  on  both 
scales,  both  on  the  large  scales  and  the  smafl 
scales,  as  comparison  weights. 

"Mr  Moss:  We  object  to  that  hearsay  testi- 
mony "as  Incompetent,  irrelevant,  and  immate- 

'  "The  Oonrt:  I  take  it  what  some  one  told 
Mr  Shipley  would  be  simply  hearsay.  Just  re- 
frain from  telling  what  you  do  not  know  your- 
aelf,  Mr.  Shipley." 

[2]  The  ruling  was  correct  and  as  exact  as 
the  occasion  permitted.  Ftftthermore,  when 
the  cross-examination  was  ended  and  the  redi- 
rect examination  was  commenced,  the  third 
question  propounded  wds: 

"Mr  Selby:  Ton  have  stated  that  you  know 
the  tickets  marked  Plaintiffs  ExhibiU  6,  7,  11, 


12,  13,  and  14  are  tickets  that  were  issued  for 
loads  that  had  been  previously  weighed,  and 
other  tickets  issued  for  the  same  loads?  A. 
Yea.  Blf  > 

"Q.  IMd  you  know  that  at  the  time  it  hap- 
pened?   A.  I  did  not." 

And  In  reply  to  the  appellant^s  questiona 
the  witness  gave  the  following  hearsay  testl- 
m<my: 

"I  learned  the  fact  along  in  the  summer  of 
1919,  seven  or  eight  months  after  the  delivery 
of  the  beans.  I  got  the  information  by  calling 
my  employees  together,  and  Miss  House  tdling 
me.  What  I  am  testifying  to  is  from  what 
Miaa  House  told  me  and  the  evidence  that  was 
shown  me.  •  »  »  Ticket  6  was  posted,  was 
brought  over  from  the  Citrus  Warehouse,  hav- 
ing been  weighed  by  Mr.  Sbeppard,  and  given 
to  Miss  House,  and  that  ticket  was  posted  and 
the  duplicate  representing  that  load  were  not 
posted  on  the  same  day.  Miss  House  abso- 
lutely knew  they  were  duplicates.  She  knew  it 
because  these  beans  came  into  the  Growers' 
Warehouse  and  were  weighed  on  the  large 
scales  and  the  tractor  or  teams  hauling  around 
and  went  to  the  Citrus  Warehouse.  I  abso- 
lutely know  she  knew  this  and  she  knew  those 
tickets  were  afl  the  same  load.  I  know  it  be- 
cause it  is  as  plain  as  can  be.  All  I  have  to 
go  by  is  that  Miss  House  and  Mr.  House  told 
me  these  were  duplicates.  *  *  *  "^  *J1 
29th  of  October  there  was  an  entry  of  217 
sacks  weighing  20,730  pounds.  They  were  not 
weighed  twice.  They  appear  to  he  the  same 
beaSs  as  are  covered  by  Plaintiffs  Exhibits 
24  and  25  •  •  •  I  ffld  not  make  the  entries 
upon  the  Warehouse  ledger.  I  was  not  present 
when  any  of  the  entries  were  made  other  than 
being  in  the  same  office." 

After  eUdttng  these  facts,  the  appellant 
made  no  motion  to  strike.  Before  leaving 
tiie  subject  of  hearsay,  which,  as  above 
shown,  came  from  Miss  House  and  Mr. 
House,  it  Is  proper  to  state  that  both  of  those 
individuals  appeared  In  court  and  were  ex- 
amined and  cross-examined  in  extenso,  and 
that  any  of  the  testimony  that  crept  IntQ  the 
record  as  hearsay,  without  regard  to  wheUi- 
er  it  was  objected  to  or  was  not  objected 
to,  was  given  anew  by  the  witness  who  was 
altogether  competent  to  testify  on  the  subject 

[3]  The  plaintiff  had  employed  Mr.  Moss 
under  a  written  contract  to  present  the  plain- 
tUTs  case.  That  contract  provided  that  Mr. 
Moss  would  be  compensated  by  a  contingent 
fee.  During  the  trial  Mr.  Moss  took  the 
stand  as  a  witness.  To  show  hla  interest  in 
the  case  the  respondent  asked  him  questions 
concerning  that  contract.  The  contract  was 
produced  and  was  offered  in  evidence. 

"Mr.  Moss:  We  object  to  the  introduction 
for  any  purpose  other  than  to  show  my  inter- 
est in  the  case  as  it  might  affect  my  testimony 
as  a  witness." 

The  court  did  not  then  limit  the  testimony 
and  did  not  thereafter  limit  the  testimony. 
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It  might  well  have  done  so.  However,  we 
cannot  appreciate  that  the  omission  was 
prejudicial  error.  There  was  not  one  wMrd 
In  the  instmment  that  was  posslhly  pertinent 
for  or  against  either  of  the  parties  litigant, 
except  as  showing  a  wealcness  in  the  testi- 
mony of  Mr.  Moss,  one  of  the  witnesses  pro- 
duced by  the  appellant 

We  have  read  the'  record 'from  cover  to 
cover,  and  It  Is  patent  that  the  case  was  fully 
and  fairly  tried,  and  determined  on  its 
merits.  The  respondents  produced  substan- 
tial testimony  to  the  efTect  that  the  said 
tldcets  known  as  "weights  for  comparison" 
were  such  and  nothing  more.  If  the  jury 
believed  that  testimony,  and  Its  verdict  Indi- 
cates that  It  did,  then  the  judgment  should 
stand. 

The  judgment  is  aCDrmed. 

Weomcur:  LANODON.  P.  J.;  NOUKSB,J. 

Opinion  of  Supreme  Oourt  In  Banlc 
Denying  Hearing. 

VW3L  ODBIAM.  The  petition  for  a  hear- 
ing of  this  canae  in  the  Supreme  Oourt  la 
doded. 

[4]  In  the  Gonrse  of  ttie  opinion  it  ia  said 
that,  where  the  appellant  objects  to  a  quea- 
tlon  on  the  ground  tliat  It  was  not  cross-ex- 
amination, and  his  objection  was  overruled, 
and  the  question  thereupon  repeated  and  an- 
swered, the  appellant  mnst  again  object  to 
the  question  as  repented,  and  that,  If  he  does 
not  repeat  his  objection,  he  cannot  have  the 
ruling  reviewed  on  appeal  We  think  this 
Is  erroneona  When  an  objection  has  been 
overruled,  it  is  not  necessary  for  the  party 
objecting  to  renew  his  objection  when  the 
question  la  repeated  and  answered  by  the 
witness. 

[5]  It  is  also  said  that,  where  an  objection 
was  made  and  overruled,  and  the  question 
is  then  answered  by  the  witness,  the  ruling 
cannot  be  reviewed  on  appeal  unless  a  motion 
was  also  made  and  overruled  to  strike  out 
the  answer.  We  do  not  think  this  is  the 
law. 

[(]  Nor  do  we  understand  that,  iX  the  ap- 
pellant's attorney  re-examines  the  wltnet>s>  on 
aabjects  upon  which  he  was  questioned  on 
the  cross-examination  by  the  respondent  over 
the  objection  of  the  appellant,  he  thereby 
waives  all  objections  made  by  him  on  the 
relevancy  of  the  cross-examination.  These 
statements  in  the  opinion  we  think  were  er- 
roneous, but  they  were  not  necessary  to  the 
decision. 

SHAW,  O.  J.,  and  SHURTIiEFF,  WASTBJ, 
WIIiBUR.  LAWLOR,  and  SLOAMB,  JJ.,  con- 
cur. 


WHEAT    et    al.    V.    BIG    PINES    LIME    & 
TRANSPORTATION  CO.  at  al.  (EVER- 
ETT, Intervener).    (Civ.  4051.) 

(District  CJourt  of  Appeal,  First  District,  Di- 
vision 2,  California.    Dec.  16,  1921.) 

Corporations  4=9590(5)— Owners  of  secared 
bonds  of  oorparation  oonsolldated  with  ai^ 
other  held  net  entitled  to  assert  equitable 
Hen  on  property  laoiiidod'ln  a  deed  of  trust 
by  new  oorporation. 
Parsoant  to  agreement  a  corporation  con- 
veyed its  property  subject  to  a  deed  of  trust 
securing  bonds  to  a  corporation  organized  to 
consolidate  it  with  another,  and  the  latter  like- 
vdse  conveyed  property  subject  to  a  mortgage 
thereon,  and  the  new  corporation  executed  a 
deed  of  trust  on  ail  the  property  conveyed  to  it 
to  secure  bonds  to  be  ased  In  part  to  take  care 
of  its  obligatioDs  as  agreed,  but  the  bonds  were 
never  issued  because  of  a  refusal  of  bondhold- 
ers to  exchange  bonds  of  the  old  corporation 
therefor.  Thereafter  tbe  old  corporations  were 
dissolved  by  operations  of  law.  Part  of  the 
property  conveyed  by  the  old  corporation  sub- 
ject to  the  deed  of  trust  was  sold  to  satisfy  a 
judgment  against  the  new  corporation,  and 
held  by  the  grantee  subject  to  the  lien  of  such 
deed.  The  mortgaged  property  was  regularly 
sold  and  conveyed  on  foreclosure  pursuant  to 
law,  and  the  sheriff's  grantee,  the  mortgagee, 
conveyed  the  same  to  a  bondholder  secured  by 
the  deed  of  trust  first  referred  to.  Held, 
that  the  owners  of  the  bonds  of  the  old  cor- 
poration were  not  entitled  to  assert  an  equita- 
ble Uen  on  all  the  property  included  in  the  new 
corporation's  deed  of  trust  because  of  its  agree- 
ment to  issue  its  bonds  secured  thereby  and 
exchange  their  bonds  therefor,  since  the  se- 
curity which  they  accepted  in  purchasing  their 
bonds  and  their  legal  rights  remained  tbe  same, 
so  that  there  was  no  reason  why  they  should 
avail  themselves  of  their  legal  remedy,  and  as 
to  the  mortgaged  property  their  rights,  if  any, 
were  barred,  either  in  the  foredosare  pro- 
ceeding or  in  a  subsequent  suit  to  quiet  title 
thereto,  and,  as  to  the  purchase  thereof  by 
a  bondholder  daimed  as  a  redemption  inuring 
to  the  benefit  of  all  the  landholders,  the 
equity  <rf  redemption  was  not  asserted,  and  the 
sale  to  the  mcnrtgagee  became  final,  and  the 
property  hers  absolutely,  before  her  sale  to 
such  bondholder. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Weliltom,,  Judge. 

Action  by  W.  H.  Wheat  and  another 
against  the  Big  Pines  Lime  &  Transportation 
Company  and  others,  In  which  John  Potter 
and  another  filed  a  cross-complaint,  and  E.  E. 
Everett  intervened.  Judgment  for  defend- 
ants, and  plaintiffs,  cross-platntlffs,  and  in- 
tervener appeal.    Affirmed. 

John  O.  Bender,  of  Los  Angeles,  for  appel- 
lants Wheat  Satterlee,  and  Everett. 

Thomas  H.  McKee^  of  Pasadena,  tor  ap- 
pellants Potter. 


C^For  other  cmm  m«  lame  topic  and  KBT-NUMBBR  la  all  K«y-Numb«r«d  DlgMti  and  ladexM 
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I^eonard  B.  SIobbod,  Bobert  Uitcbdl,  Fred 
W.  Mdirisan.  and  Benno  H.  Brink,  all  of 
Ixm  Angelfn,  tor  tequondenta. 

LAMODON,  P.  J.  In  this  actltm  there  la 
an  appeal  by  the  idaintiffs  and  by  the  croea- 
plalntlffa,  John  and  Cora  M.  Potter,  from  a 
judgment  dmylng  them  equitable  relief.  Tbe 
aiveala  were  taken  upon  tlie  Judgment  roU, 
oonalaring  at  abont  600  pages  of  transcript, 
and  the  oontentXoo  of  tbe  appellants  is  that 
the  findings  o'f  fact  do  not  support  the  con- 
clusions of  law. 

We  hare  carefully  read  the  transcript  and 
tbe  findings,  and  they  reveal  facts  so  exceed- 
ingly complex  and  parties  so  numerous  that 
we  deem  it  expedient  and  necessary  in  tbe 
interest  of  clarity  to  set  out  herein  only  sucli 
portions  at  tbe  findings  as  are  necessary  for 
an  nnderstanding  of  the  main  features  of  the 
controrersy. 

On  the  1st  day  of  March,  1012,  tbe  Lone 
Pine  Utilities  Company,  a  corporation,  here- 
inafter called  tbe  Utilities  Company,  issued 
its  bonds  in  the  sum  of  (100,000.  payable  20 
years  after  said  date.  All  of  said  bonds  were 
issued  and  are  outstanding  and  are  the  bonds 
referred  to  berein  as  belonging  to  plaintiffs 
and  some  of  tbe  defendants.  To  secure  the 
payment  of  said  bonds,  said  corporation  ex- 
ecuted a  deed  of  trust  to  the  Los  Angeles  Ab- 
stract &  Trust  Company,  as  tmatee,  convey- 
ing to  said  trustee  all  property  it  then  owned 
or  might  thereafter  acquire. 

Thereafter  it  acquired  certain  i^opertlea 
described  in  plaintiffs'  tldrd  amended  com- 
plaint, which  properties  are  hereinafter  re- 
ferred to  as  the  lime  dalms  and  rights  of 
way.  Said  trust  deed  was  duly  recorded. 
Subsequently  the  Los  Angeles  Trust  &  Sav- 
ings Bank  was  substituted  as  trustee  in  the 
place  and  stead  of  the  former  trustee,  and 
said  bank  is  now  the  duly  appointed,  quali- 
fied, and  acting  trustee  under  said  deed  of 
trust 

The  interest  payments  on  said  bonds  are 
represented  by  coupons  thereto  attached,  and 
it  is  provided  in  each  of  said  bonds  that  said 
coupons  must  be  presented  for  payment  at 
tlie  oflSce  of  tbe  trustee,  and  that.  Id  case  of 
default  in  tbe  payment  of  any  of  said  cou- 
pons when  due  for  a  period  of  three  months 
after  presentation  at  the  office  of  the  trus- 
tee, the  principal  of  said'  bonds  may  become 
due  and  payable  with  the  effect  and  subject 
to  the  conditions  provided  in  the  deed  of 
trtMt  securing  said  bonds.  Said  deed  of 
trust  provides  that  the  principal  of  said 
bonds  stiall  not  become  due  and  payable  after 
MK-b  default  in  payment  of  Interest  coupons 
unleM  the  holders  of  at  least  51  per  cent  of 
tbe  total  amount  of  said  bonds  outstanding 
•ball  make  a  declaration  to  that  effect  to  the 
trustee  and  shall  request  the  trustee  to  l>e- 
(ia  (oredosure  proceedings  accordingly.    No 


isucB  declaration  and  no  such  request  has 
ever  been  made  to  said  trustee,  and  the  prin- 
cipal of  said  bonds  or  of  any  of  them  has  not 
become  due  or  payable  and  is  not  now  due 
or  payable  Said  interest  coupons  whidt 
have  l>ecome  due  and  payable  have  not  been 
presented  to  the  trustee  for  payment  and  no 
default  has  been  declared  in  the  pajrment  of 
said  coupons.  -Said  deed  of  trust  is  still  in 
full  force  and  effect  as  to  all  of  Its  terms 
and  conditions,  and  said  issue  of  bonds  is 
still  secured  by  the  property  referred  to  here- 
inbefore. 

On  the  20th  day  of  August,  1914,  said 
UtiUtles  Company  granted  and  transferred 
said  properties  to  d^endant  Big  Pines  Lime 
&  Transportation  Company,  subject  to  said 
deed  of  trust  and  the  deed  of  conveyance 
was  accepted  by  said  grantee  and  contained 
the  following  recital: 

"Subject  to  a  trust  deed  given  by  tlte  Lone 
Pine  UtilitieR  Company,  a  corporation,  to  tiie 
Los  Angeles  Abstract  &  Trust  Company,  a 
corporation,  to  secnre  a  I>ond  iasne  of  $100,000. 

•    •    • » 

Said  conveyance  vraa  duly  recorded. 

On  the  27th  day  of  May,  1917,  defendant 
Rlckershanser  obtained  a  Judgment  against 
said  Big  Pines  Lime  &  Transportatioa  Cmn- 
pany  in  the  superior  court  of  Los  Angeles 
county  for  the  sum  of  $9,700.60,  and  there- 
after an  execution  was  duly  issued  upon  said 
Judgment  and  an  April  19,  1918,  in  satisfac- 
tion of  said  Judgment  the  sheriff  sold  to 
said  Bickershauser,  at  public  sale,  as  pro- 
vided by  law,  all  of  the  right,  title,  and  in- 
terest of  said  transportation  company  in  and 
to  said  lime  claims.  Thereafter,  on  April  21, 
1919,  said  sheriff  executed  and  delivered  to 
said  Bickershauser  a  deed  conveying  to  him 
said  property  In  fee.  Thereafter,  on  April 
28,  1919,  said  Bickershauser  sold  and  con- 
veyed said  property  to  defendant  Sbeepshead 
Lime  Company,  a  corporation.  This  convey- 
ance was  duly  recorded,  and  said  last-named 
corporation  now  holds  said  property  subject 
to  the  lien  of  the  deed  of  trust  securing  said 
Issue  of  bonds. 

All  of  the  parties  to  this  action,  and  who 
are  the  owners  of  said  bonds,  have  a  plain, 
speedy,  and  adequate  remedy  at  law  pursu- 
ant to  the  provisions  of  said  deed  of  trust, 
and  can  have  said  property  sold  at  public 
auction  at  any  time  to  satisfy  their  daims 
alleged  in  said  complaint  by  complying  with 
said  provisions.  Said  parties  have  not  com- 
pli-xl  with  said  provisions  and  have  taken  no 
steps  to  secure  relief  thereunder. 

Upon  the  foregoing  facts  no  possible  ques- 
tion could  arise  as  to  appellants'  right  to  re- 
cover in  this  action;  there  would  absolutely 
be  no  such  right  However,  the  appellants 
contend  that  a  different  legal  situation  arises 
by  reason  of  the  existmce  of  the  following 
facts  found  by  tbe  court: 
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On  August  15,  1914,  the  Lone  Pine  MiU  & 
Lumber  Ckimpany,  a  corporation,  bereinafter 
'Called  tbe  Lumber  Company,  was  tbe  owner 
in  fee  simple  of  tbe  property  known  and  des- 
ignated as  tbe  "Big  Pines,"  wbicb  property 
is  particularly  described  in  said  tblrd  amend- 
ed complaint  On  said  date  and  long  prior 
tbereto  said  property  was  subject  to  a  mort- 
gage executed  by  one  M.  O.  Bodgers  to  se- 
-cure  the  payment  of  one  promissory  note  for 
$5,000,  dated  Marcb  1,  1911.  Said  mortgage 
was  duly  recorded.  On  August  16, 1914,  said 
corporation  transferred  said  property  subject 
to  said  mortgage,  by  grant  deed,  to  said  Big 
Pines  Lime  &  Transportation  Company. 
Said  grant  deed  contains  the  following  recit- 
al: 

"Subject  to  a  mortgage  executed  by  M.  O. 
Rodgers,  a  single  woman,  to  secure  one  note 
for  five  tbouaand  dollars  dated  March  1,  1911, 
payable  on  or  before  two  years  after  date,  with 
interest  at  10  per  cent,  per  annum,  payable 
quarterly,  in  favor  of  A.  B.  Lendner." 

On  September  14,  1915,  one  Melissa  H.  L. 
Ford  was  the  owner  of  said  promissory  note 
and  the  mortgage  securing  tbe  same.  Said 
mortgage  was  not  paid,  and  on  September  14, 
1915,  said  Ford  Instituted  an  action  in  the 
superior  court  of  the  state  of  California  in . 
and  for  the  county  of  Los  Angeles  to  fore- 
close said  mortgage,  said  action  being  enti- 
tled Melissa  H.  L.  Ford,  plaintiff,  v.  M.  C. 
Bodgers  et  al..  Defendants,  and  numbered 
B-29194.  At  the  time  said  action  was  filed 
a  notice  of  pendency  of  said  action  was  duly 
recorded  in  the  office  of  the  county  recorder  of 
said  county,  and  all  persons  holding  convey- 
ances from  or  under  the  mortgagor  or  hav- 
ing a  lien  thereon  at  the  time  of  the  Insti- 
tution of  said  action,  and  which  appeared  of 
record  at  said  time,  where  made  parties  to 
the  action  and  were  duly  served  with  sum- 
mons therein.  Thereafter  a  decree  of  fore- 
closure and  an  order  of  sale  were  duly  made, 
and  said  property  sold  by  the  sheriff  and 
purchased  by  said  Ford,  tbe  plaintiff  In  said 
action,  on  or  about  December  20,  1915.  Said 
property  was  not  redeemed  within  the  time 
required  by  law,  and  on  the  21st  day  of  De- 
cember 1916,  the  sheriff  issued  a  deed  con- 
veying said  property  to  said  Ford. 

On  or  about  February  13,  1917,  said  Ford 
entered  into  a  contract  with  defendant  Bob- 
«rt  Ifitchell  to  sell  and  convey  to  him  said 
property,  and  thereafter  said  Ford  conveyed 
to  said  Mitchell  all  her  right,  title,  and  In- 
terest In  and  to  said  property  and  the  deed 
,  conveying  said  property  was  duly  recorded 
<m  Febnwry  1, 1918. 

Now,  in  this  piece  of  property  so  conveyed 
to  Mitchell,  and  which  we  shall  call  the  "Big 
Pines  property,"  the  appellants  claim  an  in- 
terest by  reason  of  the  following  facts: 

During  tbe  month  of  June,  1914,  said  Lum- 
toei  Company  and  said  Utilities  Company,  by 


and  with  the  consent  of  their  stockholders, 
bondholders,  and  creditors,  entered  into  an 
agreement  to  merge  and  consolidate  their  in- 
terests, and,  to  carry  out  tbe  purposes  of  said 
agreement,  they  organized  and  Incorporated 
said  Big  Pines  Lime  &  Transportation  Com- 
pany with  a  capital  stock  of  $1,000,000,  di- 
vided Into  1,000,000  shares  of  tbe  par  value 
of  $1  each.  It  was  agreed,  as  part  of  said 
merger,  that  the  Transportation  Company 
would  issue  a  new  series  of  bonds  in  the  sum 
of  $250,000  and  use  the  same  for  the  general 
purposes  of  the  corporation  and  to  take  care 
of  Its  obligations.  Thereupon  tbe  old  corpo- 
rations transferred  their  properties  to  the 
new  corporation,  as  hereinbefore  set  forth, 
and,  in  consideration  therefor,  the  Transpor- 
tation Company  agreed  to  issue  to  the  Lum- 
ber Comtiany  100,000  shares  of  its  capital 
stock,  to  deliver  to  it  $40,000  worth  of  the 
new  bonds  proposed  to  be  issued,  and  to  pay 
its  creditors  out  of  the  proceeds  of  the  new 
bond  issue.  To  the  Utilities  Company  the 
Transportation  Company  agreed  to  issue 
508,150  shares  of  its  capital  stock,  to  pay  its 
creditors  out  of  the  proceeds  of  tbe  new  bond 
issue,  and  to  issue  to  the  holders  of  the  bonds 
issued  t^  said  corporation  on  Marcb  1,  1912, 
and  in  exchange  tberefor  bonds  of  tbe  new  is- 
sue to  the  amount  of  $100,000.  The  Trans- 
portation Company  did  issue  to  tbe  Lumber 
Company  100,000  shares  of  Its  capital  stock 
and  to  the  Utilities  Company  608,150  shares 
of  its  capital  stock.  The  Transportation 
Company  also  issued  and  delivered  to  the 
stockholders  of  the  Lumber  Company  certifi- 
cates evidencing  their  respective  rights  to 
tbe  $40,000  worth  of  bonds  whenever  the 
same  should  be  Issued.  Thereafter  the  old 
corporations  were  dissolved  by  operation  of 
law,  having  failed  to  pay  the  state  license 
tax  for  tbe  year  1915. 

To  secure  said  proposed  issue  of  bonds,  tlie 
Transportation  Company  executed  a  trust 
deed  to  tbe  Los  Angeles  Q?rust  &  Savings 
Bank  covering  all  of  the  properties  tran»- 
ferred  to  it  by  the  Lumber  Company  and  the 
Utilities  Company.  Said  trust  deed  bears 
date  of  September  1,  1914,  and  was  duly  re- 
corded. Said  deed  recited  that  it  was  given 
to  secure  an  issue  of  bonds,  which  bonds 
were  to  be  used  in  promoting  any  of  the  law- 
ful purposes  or  objects  for  which  the  corpora- 
tion was  organized,  among  which  are:  The 
development  of  power  plants,  power  systems, 
and  numerous  other  enterprises  more  or  less 
related  thereto;  also  for  the  marketing  of 
real  property  acquired  by  the  company  and 
the  construction  of  a  hotel,  places  of  amuse- 
ment, balls,  dwelling  houses,  and  other  Im- 
provements deemed  advisable  by  the  board  of 
directors;  also  for  the  payment  of'  tbe  in- 
debtedness formerly  existing  against  tbe 
Lone  Pine  Mill  &  Lumber  Company  and  tbe 
Lone  Pine  Utilities  Company,  Including  the 
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bonded  Indebtedness  of  said  last-named  com- 
pany, not  exceeding  $100,000.  It  was  intend- 
ed tliat  said  trust  deed  was  to  be  a  first  lien 
upon  property  conveyed  to  the  Transportation 
Company,  but  some  of  the  bondholders  of  the 
Utility  Company  refused  to  exdiange  their 
old  bonds  for  the  new  bonds  and  so  release 
the  prior  Hen  created  by  the  trust  deed  of 
March,  1912,  given  by  the  Utilities  Company. 
For  that  reason  It  became  impossible  to  car- 
ry out  the  plan  of  the  corporation,  and  the 
new  bonds  were  never  issued,  and  the  inten- 
tion to  Issue  said  bonds  was  abandoned.  The 
tmst  deed  of  September  1,  1914,  given  by 
the  Transportation  Company  to  secure  a  pro- 
posed bond  Issue,  was  therefore  given  with- 
out consideration,  no  bonds  having  been  Is- 
sued, and  It  Is  of  no  force  and  efTect. 

It  is  the  contention  of  the  appellants,  how- 
ever, that,  regardless  of  the  fact  that  they 
have  acquired  no  legal  rights  under  the  trust 
deed  given  by  the  Transportation  Company, 
nevertheless,  as  bondholders  of  the  UtllltieB 
Company,  an  equitable  Hen  is  created  In 
their  favor  upon  all  of  the  property  men- 
tioned in  said  trust  deed  of  the  Transporta- 
tion Company  because  of  the  fact  that  the 
Transportation  Company  agreed  to  issue  Its 
bonds  and  execute  Its  tmst  deed  to  secure 
the  same  and  to  exchange  appellants'  bonds 
for  the  new  bonds,  and  because  the  Trans- 
portation Company  accepted  the  transfer  of 
the  property  of  the  Utilities  Company  upon 
these  conditions. 

We  shall  not  deal  with  the  question  of 
what  equities  might  have  been  presented  had 
the  appellants  parted  with  anything  of  value 
in  reliance  upon  this  agreement,  or  had  they 
lost  any  right  or  advantage  of  any  kind,  or 
were  In  a  position  where  they  were  unable 
to  enforce  their  claims  by  a  plain,  speedy, 
and  adequate  remedy  at  law.  Such  a  ques- 
tion is  not  presented  here.  For  the  appel- 
lants have,  as  security  for  their  bonds,  pre- 
cisely the  same  property  which  they  always 
had  and  precisely  the  same  security  which 
they  accepted  In  purchasing  their  bonds.  They 
never  gave  up  any  of  their  legal  rights  under 
the  trust  deed  securing  these  bonds  and  there 
is  no  reason  why  they  should  not  avail  them- 
selves of  their  plain,  speedy  and  adequate 
legal  remedy.  Under  such  circumstances 
they  show  no  basis  for  equitable  Interfer- 
ence. 

The  property  sought  to  be  bound  by  an 
equitable  lien  consists  of  the  "Lime  property," 
upon  which  appellants  have,  admittedly,  a 
first  lien  under  the  trust  deed  of  1912,  and  an- 
other piece  of  property,  the  "Big  Pines  prop- 
erty," upon  which  a  lien  prior  to  any  pos- 
sible right  of  appellant  has  already  been 
foreclosed  and  the  property  sold  thereunder 
and  all  equities  of  redemption  foreclosed.  As 
to  the  "Big  Pines  property,"  the  rlt^ts  of  the 


api)ellant8.  If  any  they  had,  were  barred  ei- 
ther in  the  foreclosure  proceeding  or  In  the 
subsequent  action  to  quiet  tttie  to  this  land. 

There  is  no  merit  in  the  <daim  of  cross- 
plaintiffs,  John  and  Cora  H.  Potter,  tiiat  the 
defendant  UitcheU's  purchase  of  the  "Big 
Pines  property"  was  In  reality  an  assertion 
of  his  equity  of  redemption  as  a  bondholder 
having  an  equitable  lien  upon  the  property, 
and  that  such  redemption  Inured  to  the  bene- 
fit of  aU  the  bondholders  of  the  Utilities  Com- 
pany. If  by  any  process  of  reasoning  these 
bondholders  did  have  any  equity  of  redemp- 
tion In  this  property,  such  equity  was  never 
asserted  by  any  of  them.  The  sale  of  the 
property  to  the  mortgagee  became  final,  and 
the  property  became  hers  absolutely,  free 
from  all  equities,  some  time  before  she  sold 
It  to  Mitchell. 

There  are  no  other  matters  requiring  dis- 
cussion, and  tiie  judgment  appealed  from  la 
affirmed. 

We  concur:  NOURSE,  J.;  8TUBTB- 
VANT,  J. 


ROTTMAN  V.  ROTTMAN.     (CW.  3531.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Dec.  13,  1921.) 

1.  Eqvtty  «s>87(2)— A«ttoii  broa«bt  witMa  im- 
riad  of  llmltatiOB  Hot  barrad  ly  lathe*  oatoM 
May  has  InJurMi  defeadaat. 

As  the  statute  of  limitationa  la  apiilicable 
to  both  legal  and  equitable  actions,  there  can  be 
no  laches  in  delaying  the  bringing  of  an  action 
if  it  is  brought  within  the  period  of  limita- 
tions, unless  there  are  some  facts  or  circtun- 
stances  attending  the  delay  which  have  operated 
to  the  injury  of  the  defendant. 

2.  Equity  «=984— Doctrine  of  laohes  not  strict- 
ly applted  between  near  relatives. 

The  doctrine  of  laches  is  not  strictly  ap- 
plied between  near  relatives,  particularly  where 
relationship  is  so  near  and  confidential  as  that 
between  husband  and  wife. 

3.  Cancellation  of  Instruments  €==>34(l)— Wife 
not  barred  by  laches  from  suing  to  set  aside 
postnuptial  contracts  In  absence  of  showing 
that  delay  prejndloed  husband. 

Wife's  action  against  hnsband  to  set  aside 
postnuptial  contracts  relating  to  property  rights 
brought  within  period  of  limitation  held  not 
barred  by  laches  because  of  delay  of  almost 
three  years,  in  absence  of  showing  that  bus- 
band  was  prejudiced  by  the  delay. 

4.  Cancellation  of  Instruments  «=>34<l)— Wife 
who  made  postnuptial  contracts  under  threats 
not  haired  by  laohes  from  suing  to  set  aside 
contracts  three  years  after. 

Wife,  having  entered  into  postnuptial  con- 
tracts making  settiement  of  property  rights  for 
the  purpose  of  securing  to  herself  a  continu- 
ance of  the  marriage  relation,  which  husband 
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had  threatened  to  deny  her  if  ahe  refused  to 
make  contracts,  was  not  barred  bj  laches  from 
vcdug  to  set  aside  contracts  almost  three  years 
thereafter. 

5.  Canoflllatlon  of  instrumeats  d=>37 (7)— Com- 
plaint to  B«t  aside  postnuptial  oontraots  held 
to  show  oontraots  prooured  by  undue  Influence 
of  hnsbaad. 

Wife's  complaint  in  action  to  set  aside 
postnuptial  contracts,  alleging  that  hnsband  in- 
duced wife  to  make  contracts  by  statement  that 
Us  father  and  uncle  woold  not  give  him  any 
peace  until  property  matters  had  been  ar- 
ranged with  his  wife  as  provided  for  in  such 
contract,  and  that  he  would  not  be  the  husband 
to  the  wife  that  he  should  and  desired  to  be 
unless  she  signed  the  contract,  and  that  she  was 
infiuenced  to  sign  the  contract  by  reason  of 
her  lore  for  and  Confidence  in,  and  by  reason 
of  the  undue  influence  exercised  by  husband 
over  her,  held  to  show  contract  procured  by  un- 
due influence  of  husband. 

6.  Husbaad  and  wife  «s>34--EvldM«e  held  to 
sustain  flidltto  that  wife  In  making  postnup- 
tial contracts  was  ignorant  of  respective 
rights  of  herself  and  husband. 

In  wife's  action  to  set  aside  postnuptial 
contracts  relating  to  property  rights,  evidence 
held  to  sustain  finding  that  wife  in  making 
contracts  was  ignorant  of  the  respective  rights 
of  herself  and  hnsl>and. 

7.  Appeal  and  error  4s»l07l(!}— Finding  that 
■0  oomlderation  passed  te  wife  for  pest- 
napttal  eontraot  held  harmless  where  no  enfe^ 
stutlal  oonetderatlon  passed. 

Court's  finding  in  action  to  set  aside  post- 
nuptial contracts  that  no  consideration  passed 
to  wife,  if  technically  erroneous  in  that  there 
was  some  consideration,  was  harmless,  since 
the  disparity  between  what  wife  received  and 
what  she  parted  with  under  the  contracts  waa 
so  great  as  to  warrant  finding  that  no  substan- 
tial consideration  passed  to  her. 

8.  Husband  and  wife  «=s>30— Husband  oamet 
by  undue  Influence  induce  wife  to  part  with 
property  rights  for  nominal  oonslderatloa. 

A  hnsband  may  not  by  the  undue  pressure 
of  illegitimate  argument  or  persuasion  induce  a 
wife  by  po&tnuptial  contract  to  part  for  a 
nominal  consideration  with  valuable  rights 
which  were  hers  under  the  marriage  covenant. 

9.  Husband  and  wife  «=934— Finding  that  hus- 
band procured  postnuptial  contracts  to  ef- 
fect release  from  obligation  to  support  wife 
and  children  sustained. 

In  wife's  action  to  set  aside  postnuptial 
contracts,  finding  that  husband  procured  the 
contracts  in  order  to  effect  his  escape  from 
any  obligation  to  eapport  hU  wife  held  proper 
In  view  of  provision  of  contract  releasing  hus- 
band from  the  obligation  to  support  the  wife. 

10.  Appeal  and  error  «s>l07i  (3)— Finding  that 
hnsband  procored  postnuptial  ooatracts  te 
release  him  from  supporting  any  vblidrea  that 
Might  be  born  held  harfflless  In  view  of  the 
unjust  character  of  contracts. 

In  wife's  action  to  set  aside  postnuptial 
contracts  whereby  husband  worth  $50,000  made 
cash  payment  of  $5  and  $600  to  wife,   quit- 


claimed any  Interest  In  property  that  admitted- 
ly belonged  to  the  wife  and  released  wife  from 
liability  to  support  him  in  consideration  of 
wife's  release  of  ^y  interest  In  husband's  prop- 
erty, and  of  any  obligation  on  part  of  hus- 
band to  support  her,  or  to  pay  alimony  or  pro- 
vide separate  maintenance,  finding  tltat  hus- 
band procured  agreement  to  effect  a  release  of 
his  obligation  to  support  any  children  that 
might  be  bom  held  harmless,  though  not  war- 
ranted by  evidence,  in  view  of  the  palpably  un- 
just and  unfair  character  of  the  contracts. 

11.  Appeal  end  error  «=>I07I(I)<— Finding  as 
to  wlfe^s  property  In  action  to  oanoal  post- 
nuptial contracts  held  harmless  where  other 
finding  would  not  have  afeetad  unfair  ohar- 
actor  of  eoatraat. 

In  wife's  aedcn  to  set  aside  postnuptial  con- 
tracts in  which  wife  released  httsl>and,  worth 
$50,0(k),  from  the  obligation  to  support  and 
maintain  her  for  no  substantial  consideration, 
finding  that  wife  was  worth  fS.OOO  at  time  of 
execution  of  contracts  held  harmless,  even 
though  finding  should  have  given  her  worth  at 
such  time  as  $16,000,  as  alleged  by  answer, 
since  court's  condusion  of  the  anfaimeaa  of 
contract  would  not  have  been  affected  by  Ending 
that  wife  was  worth  $16,000  instead  of  $5,000. 

12.  Husband  and  wife  «»30  •-  Postauptial 
agreement  whereby  wife  released  husbaad 
from  obligation  to  support  wife  without  pro- 
viding for  separation  held  void. 

Under  Civ.  Code,  {  159,  postnuptial  con- 
tracts whereby  wife  released  husband  from 
the  obligation  to  support  her  or  to  pay  alimony 
in  the  event  of  a  divorce  and  to  provide  sepa- 
rate maintenance,  bat  which  made  no  provi- 
sion for  separatioii,  hM  void  aa  against  pnblie 
policy. 

Appeal  from  Superior  Court.  Imperial 
County ;  B.  A.  Luce,  Judge. 

Actum  by  CTla  May  Bottman  against  Sam 
D.  Bottman.  Judgmoit  for  idaintlff,  and  de- 
fendant appeals.    Affirmed. 

Dan  y.  Noland  and  Meserve  &  Meserve, 
all  of  Los  Angeles,  for  appellant 

Robert  M.  Pease,  of  Iios  Angeles,  and 
Conkllng  &  Brown,  of  EU  Cmtro,  for  respond- 
ent. 

WORKS,  J.  The  parties  to  this  action  are 
husband  and  wife.  A  little  less  than  a  year 
and  a  half  after  their  marriage,  they,  as  op- 
posing contracting  parties,  entered  into  two 
written  agreements,  the  rescission  of  which  Is 
the  purpose  of  the  present  litigation.  While 
there  were  two  contracts  between  the  i»^r- 
ties,  executed  some  weeks  apart,  they  In  ef- 
fect really  constitute  but  one  obligation,  as 
the  second  was  but  an  amplification  of  the 
first.  The  earlier  ot  the  agreements — and 
we  shall  henceforth  refer  to  them,  respective- 
ly, as  the  first  contract  and  the  second  con- 
tract— ^was  executed  on  June  11,  1916.  Its 
terms  are  introduced  by  the  redtal  that  the 
parties  are  husband  and  wlfe^  that  they  are 
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desiroos  &f  settling  all  rights  of  property 
between  them  and  all  monetary  obllgiatlons 
of  each  to  the  other  nnder  their  marital  rela- 
tion. Following  this  premise  it  Is  agreed 
that  all  property  standing  In  the  husband's 
name  Is  bis  separate  estate,  and  not  com- 
munity property ;  that  all  property  standing 
in  the  name  of  the  wife  Is  her  separate  prop- 
erty; that  the  husband,  upon  the  execution 
of  the  agreement,  will  pay  to  the  wife  the 
sum  of  |5,  the  receipt  of  which  is  acknowl- 
edged; that,  in  consideration  of  such  pay- 
ment, the  wife  grants  to  the  husband  all 
right;  title,  or  interest  which  she  may  have 
in  all  property,  real  or  personal,  theretofore 
acquired  during  coverture  and  as  the  com- 
mon property  of  the  parties;  that,  fiyrtber, 
In  consideration  of  such  payment  and  of  the 
release  by  the  husband  to  the  wife  "here- 
inafter contained,"  the  wife  releases  the  hus- 
band "from  any  obligation  of  whatsoever 
kind  or  nature,  either  present,  past  or  future, 
to  in  any  way  contribute  to  the  support  or 
maintenance"  of  the  wife,  and  that  the  wife 
"will  not  at  any  time  apply  to  any  court  or 
take  any  proceedings  against"  the  husband 
"wherein  or  whereby  she  shall  seek  to  re- 
cover" from  the  husband  "any  moneys  for 
her  support  or  maintenance,  or  for  temporary 
or  permanent  alimony,  attorney's  fees,  or 
costs  in  any  action  which  may  be  hereafter 
commenced  by  either"  the  husband  or  the 
wife;  that  the  agreement  shall  be  a  receipt 
to  the  husband  "because  of  any  liability, 
present  or  future,"  by  him  to  the  wife ;  that 
the  husband  releases  the  wife  "from  any 
similar  obligation"  to  him ;  that  the  parties 
"mutually  agree,  one  with  the  other  that  any 
property  whlA  may  hereafter  be  acquired  by 
either  of  the  parties  hereto  shall  be  deemed 
and  held  to  be  the  property  of  the  party  so 
acquiring  the  same,"  and  the  taking  of  title 
by  the  party  so  acquiring  shall  be  deemed 
conclusive  evidence  that  the  property  ac- 
quired is  the  separate  property  of  the  party 
BO  taking  title ;  and  that  each  party  releases, 
remises,  and  quitclaims  unto  the  other  all 
right,  title,  or  interest  in  aU  real  and  person- 
al property  which  the  other  may  hereafter 
ao  acquire.  The  second  contract  is  dated 
June  26,  1016,  but  it  was  not  executed  untU 
July  12.  This  agreement  opens  with  a  re- 
cital stating  the  fact  that  the  first  contract 
was  executed  between  the  parties;  that  It 
was  recorded  on  the  date  of  its  execution, 
the  book  and  page  <rf  the  record  being  given ; 
that  the  parties  have  been  advised  to  de- 
scribe with  more  particularity  certain  of  the 
properties  reCerred  to  in  the  first  contract; 
and  that  th«y  have  agreed  that  neither 
should  incur  any  bills  against  the  other.  In 
consideration  of  which  the  husband  has 
agreed  to  pay  to  the  wife  an  additional  $600. 
It  is  then,  following  this  introduction,  agreed 
that  the  parties  do  jointly  and  severally 


ratify  and  confirm  the  first  contract,  each 
stating  "that  he  and  she  respectively  have 
fully  considered  said  contract,  and  has  been 
fully  advised  as  to  all  of  its  contents  and  the 
legal  force  and  effect  thereof ;  that  the  hus- 
band, at  the  time  of  the  execution  of  the 
agreement,  has  paid  to  the  wife  "an  addi- 
tional" sum  of  $600,  the  receipt  of  which  by 
her  is  a<duiowledged ;  that  eadi  of  the  par- 
ties will  not  incur  any  bill  or  obligation 
against  the  other  unless  express  written  au- 
thority ao  to  do  is  first  given,  the  wife  "jmr- 
tlcularly  obligating  herself"  not  to  Incur  any 
bills  or  obligations  against  the  husband  with- 
out such  authority;  that  the  wife  (in  pani- 
giraph  4  of  the  contract),  in  addition  to  the 
general  grant,  release,  and  conveyance  con- 
tained in  the  first  contract,  "does  hereby 
grant,  quitclaim,  and  conv^"  to  the  husband, 
"in  particular,  all  and  every  right  which  he 
[sic]  has  or  may  daim  to  have"  in  certain 
described  property;  that  the  wife  agrees 
"that  said  hereinabove  particularly  described 
property,  as  well  as  all  and  every  other 
piece  of  property  standing  in  the  name"  of 
the  husband,  is  his  separate  property  and  es- 
tate" ;  that  the  husband  (in  paragraph  6  of 
the  contract)  In  addition  to  the  general  grant, 
release,  and  conveyance  contained  in  the  first 
contract,  "does  hereby  grant,  quitclaim,  and 
convey"  to  the  wife,  "in  particular,  aU  and 
every  right  which  he  has  or  may  daim  to 
have"  in  certain  described  pr(H)erty;  and 
that  the  husband  agrees  "that  said  herein- 
above particularly  described  property,  as  well 
as  all  and  every  other  piece  of  prc^erty 
standing  in  the  name  "of  the  wife,"  is  her 
"separate  property  and  estate." 

Upon  a  trial  of  the  issues  arising  tmder 
the  pleadings  a  decree  rescinding  both  agree- 
ments was  rendered  in  favor  of  plaintlfl. 
Defendant  appeals. 

One  of  the  points  made  by  appelant  is 
that  the  amended  complaint  falls  to  state 
facta  suflicient  to  constitute  a  cause  of  ac- 
tion. The  pleading  alleges  that  the  parties 
intermarried  January  29,  1914,  and  ever 
since  have  been  husband  and  wife;  sets  up 
the  first  contract;  alleges  that  at  the  time 
of  Its  execution,  and  at  all  times,  the  wife 
was  unacquainted  with  business,  ignorant  of 
business  matters,  and  unable  to  understand 
the  legal  effect  of  the  contract,  or  what 
were  the  rights  of  the  parties  to  it,  all  of 
which  was  well  known  to  the  husband ;  that 
no  consideration  for  the  signing  of  the  con- 
tract passed  between  the  parties;  that  the 
wife  received  no  consideration  therefor  and 
was  induced  to  sign  it  by  reason  of  her  love 
for  her  husband  and  her  trust  and  confidence 
in  him  and  her  ignorance  concerning  the  mat- 
ter, and  that  by  reason  of  her  love  for  her 
husband  and  her  trust  and  confidence  in 
I  him  she  signnd  the  contract  without  legal  or 
I  other  advice  in  regard  to  the  matter  and  not- 


Digitized  by 


Google 


Cal.) 


KOTTMAN  y.  K.OTTMAN 
(»i  P.) 


M 


•withstanding  that  he  was  fully  advised  con- 
cerning It  and  had  legal  advice  touching  It 
and  understood  all  the  rights  and  obligations 
of  the  parties ;  that  the  $5  mentioned  In  the 
contract  was  not  paid  to  the  wife,  nor  was 
any  other  sum  paid  to  her  or  any  other  con- 
sideration given;  that  to  Induce  the  wife 
to  sign  the  contract  the  husband  stated  to  her 
tha!t  "his  father  and  his  uncle  would  not 
give  him  anfjka.ce  until  the  defendant  had 
his  property^Rtters  arrangied  with  bis  wife 
as  provided  tn  the  Bald  contract,  and  that  by 
reason  of  his  mind  being  troubled  upon  that 
account  he  could  not  be  to  the  plaintiff  the 
husband  he  should  and  desired  to  be,  and 
that  If  she  would  sign  the  said  contract  that 
all. would  be  well  between  them,  and  that 
be  would  continue  to  live  with  ber  and  love 
ber  as  a  husband  should" ;  that  at  the  time 
of  the  execution  of  the  contract  there  was  no 
property  of  record  In  the  name  of  the  wife 
which  was  not  ber  separate  property,  and 
there  was  no  property  of  record  In  the  name 
of  the  husband  which  was  not  his  seiKirate 
property,  and  the  husband  obtained  the  con- 
tract "solely  and  entirely  in  order  that  he 
might  thereafter  freely  violate  his  marriage 
vows  and  by  virtue  of  said  agreement  might 
preclude  the  plaintiff  from  obtaining  from 
the  said  deftodant  thereafter  any  support 
or  maintenance  and  In  order  that  he  might 
with  Imiranity  abandon  the  plalntUI  end 
leave  her  without  support,"  and  also  that  he 
might  thereafter  be  free  from  obligation  to 
support  children  thereafter  bom  to  the  par- 
ties, and  that  he  might  cast  upon  the  wife 
the  burden  of  supporting  such  dilldren ;  that 
<m  April  7,  1916,  one  child  was  bom  to  the 
parties,  "now"  of  the  age  of  about  three 
years;  that  the  husband  has  not  supported 
or  maintained  the  child  and  has  contributed 
but  $25  toward  its  maintenance ;  that  the- 
contract  was  and  is  unfair  in  that  It  was 
without  consideration  and  its  effect  was  to 
cast  upon  the  wife  the  entire  burden  of 
supporting  herself  and  the  child,  and  she 
signed  it  only  by  reason  of  her  love  and  af- 
fection for  her  husband  and  her  trust  and 
confidence  In  him  and  by  reason  of  his  undue 
Influence  over  her  at  that  time  and  to  give 
him  the  peace  of  mind  "he  claimed  he  could 
only  have  when  bis  property  matters  were 
arranged  to  the  satisfaction  of  his  father  and 
bis  uncle*';  that  at  the  time  the  contract 
was  signed  it  was  not  known  that  a  child 
would  thereafter  be  bom  to  the  parties ;  that 
since  the  birth  of  tiie  child  the  wife  has 
been  unable  to  work  and  support  herself  be- 
cause her  time  has  been  entirely  taken  up 
witb  the  cere  and  raising  of  the  chUd,  and 
the  contract  was  and  is  unfair  in  that  it  pro- 
vided no  consideration  for  the  loss  by  the 
wife  of  the  time  necessarily  to  be  given  by 
ber  in  the  care  of  the  child,  or  her  inability 
to  support  herself  by  her  labor  owing  to  the 
2MP.-4 


necessity  of  devoting  her  time  to  the  care 
and  education  of  the  child;  that  on  June 
26,  1916,  the  husband  caused  to  be  drawn  up 
and  presentPd  to  the  wife  for  her  signature 
the  second  contract,  which  is  set  out  in  full ; 
that  at  the  time  she  signed  the  second  con- 
tract she  loved  and  trusted  her  husband  and 
had  no  advice  other  than  that  of  her  hus- 
band, who  had  advice  of  an  attorney  con- 
cerning that  contract ;  that  no  sum  was  paid 
and  no  consideration  passed  between  the  par- 
ties for  the  execution  of  the  second  contract, 
and  no  consideration  was  received,  by  the 
wife  for  or  with  respect  to  the  execution 
thereof,  but  that  at  the  time  she  signed  it 
she  was  entirely  ignorant  of  business  and  of 
law  and  did  not  understand  the  effect  of  the 
agreement,  whereas  the  husband  understood 
it  and  was  advised  by  attorneys  regirding  It, 
and  he  i«ocured  the  execution  of  it  in  order 
to  procure  bis  release  from  any  obligation 
thereaft«r  to  support  the  wife  or  to  support 
any  children  that  might  thereafter  be  bom 
to  them;  that  the  property  described  In  the 
fourth  i>aragraph  of  the  second  contract  waa 
prior  to  Its  execution  the  separate  property 
of  the  husband  and  the  property  described 
in  the  fifth  paragraph  was  the  separate  prop- 
erty of  the  wife ;  that  the  property  standing 
of  record  at  that  time  In  the  name  of  the 
wife  was  her  separate  property,  and  any 
property  standing  of  record  In  the  name  of 
the  husband  was  his  sieparate  property ;  that 
the  second  contract  was  unfair  in  that  it 
was  without  consideration  and  in  (hat  no 
provision  was  made  for  the  maintenance  of 
the  wife  or  of  any  child  or  children  which 
might  thereafter  be  bom  to  the  parties, 
whereas  the  husband  was  then  "and  is  now" 
very  wealthy,  worth  about  $100,000,  and  boun- 
tifully able  to  support  and  care  for  the  wife 
and  for  the  child  of  the  parties,  while  the 
separate  property  of  the  wife  was  "and  Is"  of 
the  value  of  only  about  $5,000  above  all  in- 
cumbrances, and  was  "and  is"  tnsufflcient  to 
support  the  wife  and  the  chUd ;  that  in  order 
to  induce  the  wife  to  sign  the  second  con- 
tract the  husband  told  her  "that  his  father 
and  uncle  insisted  upon  it,  and  that  he  could 
not  have  any  peace  of  mind  unless  it  was 
signed,"  and  that  "unless  she  signed  the' 
same  immediately  that  be  would  desert  the 
plaintiff  and  go  to  South  America";  that 
the  wife  signed  the  second  contract  "solely 
by  reason  of  her  love  and  affection  for  her 
husband  and  by  reason  of  hla  undue  in- 
fluence over  her,  and  in  order  to  satisfy  her 
said  husband  and  retain  his  presence  with 
her";  that  since  the  making  of  the  second 
contract  the  husband  has  not  supported  the 
wife  nor  the  child,  and  that  the  income  from 
the  wife's  separate  property  has  not  been  suf- 
ficient to  maintain  the  wife  or  child,  and 
that  the  wife  has  borrowed  $1,500  with  which 
to  support  herself  and  the  child  and  has  been 
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damaged  ia  the  ram  of  |1,S00,  no  part  of 
wbldi  bas  been  paid ;  and  tbat  prior  to  tite 
commencement  ot  tbe  action  and  after  tbe 
execution  of  tbe  two  cMitractB  tbe  wife  de- 
manded of  tbe  husband  tbat  be  contrUntte  to 
the  support  of  hen^  and  tbe  diUd.  bat  tbat 
be  refnaed  and  baa  not  contributed  anything 
whatever  to  tbe  aupport  ot  the  wife  end  onl/ 
a  small  and  InsuffideBt  som  to  Om  extent 
"bereinaboTe  alleged"  for  the  support  of  the 
child.  Tbe  prayer  was  that  the  two  ooo^ 
tracts  be  canceled  and  declared  Bull  and  void 
and  for  general  relief. 

n,  2]  Appellant's  eonteatloo  tbat  the 
amended  complaint  fails  to  state  a  cause  of 
action  is  made  upon  several  grounda  One 
of  these  is  that  nothing  is  alleged  by  way  of 
excuse  for  tbe  long  delay  in  oonunendng  the 
action;  tbe  original  complaint  baTlng  been 
filed  but  about  a  month  short  of  three  years 
from  tbe  execution  of  tlia  second  contract  and 
a  day  short  of  three  years  after  tbe  execution 
of  tbe  first  Such  a  dday  was  of  course  a 
great  one,  but  whether  it  operates  as  a  bar 
to  tbe  prosecution  of  tbe  action  depoids  up- 
on all  the  facts  and  drcumstanoes  of  the 
case  disclosed  upon  tbe  face  of  tbe  plaintiff's 
pleading.  It  may  be  conceded  tbat  the  courts 
of  this  state  have  many  times  held  causes 
of  action  to  be  barred  by  lacbes  where  tbe 
pa4od  elapsing  before  an  attempt  to  prose- 
cute them  was  less  than  that  which  tran- 
spired in  tbe  action  now  before  us.  On  tbe 
otlier  band,  cases  are  not  lacking  in  wblcb  it 
bas  been  determined  that  tbe  lapse  of  an 
equal  time  will  not  operate  as  a  bar.  No 
guide  Is  fumlsbed  by  any  of  these  cases,  ex- 
cept as  to  principles  general  in  cbaxacter, 
for  tbe  question  whether  a  plaintiff  bas  been 
guilty  of  laches  in  commencing  an  action 
must  be  determined  upon  tbe  facts  and  cir- 
cumstances peculiar  to  tbat  particular  ac- 
tion. One  of  tbe  general  rules  laid  down  by 
the  cases  is: 

"As  the  statute  of  limitations  is  applicable 
to  both  legal  and  equitable  actions,  there  can 
be  so  laches  in  delaying  the  bringing  of  an 
action  if  it  U  brought  within  tbe  period  of  lim- 
itation, *  •  •  uuleee  there  are  some  facta 
or  circumstances  attending  the  delay  which 
hnve  operated  to  the  injury  ot  the  defendants." 
Meigs  T.  Plnkham,  169  Cal.  104,  112  Pac.  883. 

Practically  tbe  same  rule  bas  been  stated 
in  these  terms: 

"In  order  to  bar  a  remedy  because  of  laches, 
there  must  appear.  In  addition  to  mere  lapse 
of  time,  some  drcumstancee  from  which  the  de- 
fendant or  some  other  person  may  be  preju- 
diced, or  there  must  be  such  lapse  of  time  t^at 
it  may  be  reasonably  supposed  tbat  such  preju- 
dice will  occur  if  the  remedy  is  allowed."  Ti- 
tle Ins.  Co.  V.  California  Development  Co.,  171 
Oal.  178,  162  Pac.  642. 

Another  rule  stated  In  tbe  books  is  tbat 
the  doctrine  of  laches  is  not  strictly  applied 


betwe^  near  relatlTes  (Batler  ▼.  Hyland,  89 
OaL  STC.  26  PacL  UOS);  the  principle,  of 
course,  finding  a  ready  application  in  cases 
in  wbidb  the  relatianabip  is  so  near,  dear  and 
confidential  as  tbat  exlsflng  between  husband 
and  wife  (21  C.  J.  2S0,  251). 

[t,  4]  Eiltber  of  these  roles  completely 
meets  the  point  made  by  appellant.  As  to 
tbe  first  one,  we  can  see  no  reason  for  assert- 
ing that  be  has  l>een  prejudia^lu  tbe  least 
by  respondent's  delay  in  conu^^dng  tbe  ac- 
tion. According  to  tbe  complaint,  by  botb 
specific  and  general  allegation,  no  considera- 
tion passed  from  appellant  under  the  two  con- 
tracts. Tberefore  re^iondent  bas  nothing  of 
bis  whldi  she  could  be  required  to  surrender 
aa  a  ooodltlon  upon  whldi  rdlef  mi^t  be 
granted  her  and  througji  the  retention  of 
which  by  her  for  even  a  great  length  of  time 
be  might  have  been  damaged.  As  to  the  sec- 
ond rule  of  law  which  we  have  mentioned,  re- 
spondent is  in  a  peculiarly  strong  position. 
Not  only  is  she  the  wife  of  appellant  but  ac- 
cording to  the  amended  complaint,  the  twe 
contracts  she  seeks  to  rescind  were  entered 
into  by  her  for  tbe  purpose  of  securing  to  her- 
self a  continuance  of  the  relations  wbi(±  she 
had  a  right  to  expect  from  the  very  fact  of 
marriage,  but  which  her  husband  had 
threatened  to  deny  her.  This,  we  i'^>eat, 
places  her  in  a  position  ttoox  which  she  may 
strongly  combat  the  charge  that  she  unduly 
delayed  tbe  commencement  of  her  action. 
Having  made  a  rety  foollsta  and  Improvident 
contract,  treating  the  two  as  one,  for  tbe  pur- 
pose of  securing  her  rigjhts  as  a  wif^  oUier 
than  the  rig^t  to  support,  which  she  cast 
away  in  otier  to  hold  to  the  r«nainder,  she 
could  bardly  be  expected  to  be  zealously  dil- 
igent In  attempting  to  cancel  tbe  contracts. 
A  move  in  that  direction  might  imperil  tbe 
very  consummation  she  bad  so  devoutly 
wished.  She  was  justified,  without  Incurring 
the  charge  of  guilt  of  lacbes,  in  holding  to 
tbe  last  possible  moment  to  the  hope  tbat. 
In  the  language  of  the  amended  complaint, 
her  husband  would  "live  with  her  and  love 
her  as  a  husband  should,"  and  tbat  she  might 
"retain  his  presence  with  her."  As  tbe  con- 
tracto  were  executed  by  the  wife  for  the  pur- 
poses shown  by  the  amended  complaint,  and 
as  the  husband  bad  tbe  degree  of  .undue  in- 
fluence over  her  evidenced  by  tbe  execution 
of  agreemaits  so  unilateral  in  character,  it 
will  be  presumed  that,  under  all  tbe  circum- 
stances shown  by  the  pleading,  the  influence 
continued  for  a  very  long  time.  We  hold  that 
the  amended  complaint  shows  sufladent  ex- 
cuse  for  the  delay  in  commendng  the  action. 

[S]  The  suffldency  of  the  amended  com- 
plaint is  challenged  upon  the  ground  that 
its  allegations  make  no  showing  of  imdue 
Influence  practiced  upon  respondent  The 
argument  of  this  question  is  largely  based 
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apon  the  Idea  that  the  pleading  contains  no 
arerm^it  of  the  untruth  of  the  statement 
ascribed  to  appellant  "that  his  father  and 
uncle  would  not  give  him  any  peace  until  the 
defendant  had  his  property  matters  arranged 
■with  his  wife  as  provided  In  the  said  con- 
tract, and  that  bj  reason  of  his  mind  being 
troubled  upon  that  account  he  could  not  be 
to  the  plaintiff  the  husband  be  should  and  de- 
sired to  be,  and  that  If  she  would  sign  the 
said  contract  that  ail  would  be  well  between 
them,  and  that  he  would  continue  to  live  with 
her  and  love  her  as  a  husband  should."  We 
are  at  a  loss  to  understand  why  respondent's 
pleading  should  negative  the  truth  of  these 
unusual  assertlona  It  is  all  one  whether 
they  were  true  or  false,  so  long  as  respond- 
ent was  Influenced  by  than  to  sign  contracts 
by  means  of  which  she  got  nothing  and  gave 
up  mu(^  and  appellant  got  much  and  gave 
up  nothing.  And  she  was  Influenced  to  sign 
by  his  statements,  as  witness  the  allegation 
that  she  "only  signed  the  said  agreement  by 
reason  of  her  love  and  affection  for  the  said 
defendant,  and  her  trust  and  confldence  in 
him  and  by  reason  of.  the  undue  Influence 
ot  her  said  husband  over  her  at  that  time  and 
In  order  to  give  the  defendant  peace  of  mind 
which  he  claimed  he  could  only  have  when 
hlB  property  matters  were  arranged  to  the 
satisfaction  of  his  father  and  his  unde." 
Courts  may  pause  in  wonderment  at  the  ex- 
tent of  human  credulity,  but  they  cannot 
doubt  its  existence,  especially  when  it  is  dis- 
tinctly averred.  It  is  diflBcult  to  understand 
how  respondent  could  rely  upon  the  promises 
of  appellant  to  "live  with  her  and  love  her  as 
a  husband  Should"  after  the  first  contract 
was  signed,  when  he  asserted  such  flimsy  rea- 
son for  his  Inability,  unless  It  was  signed,  to 
be  "the  husband  he  should  and  desired  to  be." 
She  did  rely  on  them,  however,  as  her  plead- 
ing plainly  shows,  and  itoey  were  no  con- 
sideration for  the  valuable  rights  which  she 
relinquished  tmder  the  contracts,  and  her 
pleading  shows  that  no  other  consideration 
passed  to  her.  The  husband  was  bound  by 
their  marriage  contract  to  "live  with  her  and 
love  her  as  a  husband  should,"  and  she  could 
not  be  called  upon  through  the  exertion  of 
pressure  by  him  to  pay  him  to  do  his  duty  In 
that  regard.  Not  only  was  her  imyment  made 
without  consideration;  It  was  opposed  to 
the  principles  of  a  sound  and  enlightened 
public  policy.  The  amended  complaint  makes 
a  plain  showing  of  undue  influence. 

Appellant  makes  several  other  objections 
to  the  sufficiency  of  the  amended  complaint, 
but  we  are  convinced  that  they  are  not 
meritorious,  and  that  tbey  require  no  aept- 
rate  consideration  at  our  hands. 

[I]  It  Is  contended  by  appellant  that  several 
of  the  trial  conrf  s  findings  are  not  supported 
by  the  evidence.  The  court  found,  for  in- 
stance, that  respondent  was  ignorant  of  the 


respeiJtlve  rights  of  herself  and  of  her  hus- 
band under  the  two  contracts,  and  that  she 
was  unable  to  appreciate  or  understand  their 
legal  effect,  and  the  propriety  of  these  find- 
ings is  assailed.  We  can  see  qpthlng  more 
than  a  conflict  ot  evidence  upon  the  Issues 
covered  by  the  findings  we  have  mentioned. 
There  Is  evidence  that  the  contracts  were  ex- 
plained to  respondent  by  attom^s  wbo  were 
In  the  employ  of  her  husband,  bat,  on  the  oth- 
vhand,  she  herself  testified  at  some  length  as 
to  her  utter  lack  of  business  experience  and 
as  to  the  very  limited  extent  ot  her  knowl- 
edge concerning  contracts  and  business  trans- 
actions. '  From  her  testimony  upon  these  sub- 
jects the  court  was  JusHfled  In  concluding 
that  the  explanations  did  not  really  oiUghten 
respondent  and  In  finding  as  It  did.  It  must 
be  remarked,  toot  that  the  findings  in  Queck 
tton  axe  supported  by  the  fkct  that  reQ>ond- 
ent  could  have  been  Induced  to  enter  into 
the  contracts  at  alL-  The  pretexts  upon 
which  her  husband  procured  her  assent  to 
them  were  of  the  most  fiimsy  and  unsub- 
stantial character,  for  the  burden  of  the  evi- 
dence follows  the  allegations  of  the  amended 
complaint  uiK>n  the  score  of  the  representa- 
tions made  by  htm  to  procure  the  execution 
of  the  contracts  by  her.  The  fact  that  she 
coidd  be  won  so  easily  to  barter  away  her 
rlgbts  as  a  wife  Is  most  persuasive  of  the 
▼lew  that  she  labored  tmder  a  distressing 
want  ot  appreciation  of  the  nature  and  value 
of  those  rii^ts  and  of  the  extent  to  which 
she  was  impaliliiff  fbem  by  executing  the  con- 
tracts. She  was  putty  in  the  hands  of  her 
husband,  and  If  she  ever  had  even  a  limited 
understanding  of  business  affairs  It  was  de- 
throned by  his  unhusbandlike  and  unmanly 
conduct  toward  her.  We  have  no  doubt  that 
the  findings  we  have  mentioned  are  support- 
ed by  tile  evidence; 

[7, 1]  The  trial  court  found  that  no  con- 
sideration passed  to  respondent  for  the  ex- 
ecution of  the  two  contracts  by  her,  and  It 
Is  contended  that  this  finding  is  without  suf- 
ficient support  In  the  evld«ice.  It  may  be 
that.  In  strictness,  the  finding  was  not  Justi- 
fied; but,  if  so,  the  oonslderattons  passing 
to  respondent  were  merely  nominal,  and  the 
disparity  between  what  she  got  and  what  ap- 
pellant got  under  the  contracts  Is  ao  marked 
that  it  may  be  truly  said  that  no  substantial 
consideration  passed  to  her.  If,  then,  the 
finding  is  technically  erroneous,  there  is  no 
material  Injury  wrought  by  It  A  husband 
may  not,  by  the  undue  pressure  of  illegiti- 
mate argument  or  persuasion,  induce  a  wife 
to  part,  for  a  mess  of  pottage,  with  valuable 
rights  which  are  hers  under  the  marriag;e 
covenant,  and  then  attempt  to  Justify  the 
relinquishment  by  her  and  the  seizure  by  him, 
for  it  was  In  this  Instance  nothing  less  than 
that,  upon  the  ground  ttiat  a  nominal  con- 
sideration pasded  between  tiiem.    In  view  of 
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tbeee  remarks  It  is  proper  for  ns  to  recapitu- 
late tbe  proTlslons  of  the  two  contracts  bear- 
ing upon  tbe  matter  of  consldeiation  and  to 
state  wliat  was  done  under  them.  Tbe  first 
contract  provides  for  the  payment  of  |6  to 
respondent,  and  tbe  amount  was  paid.  The 
second  contract  provides  that  $500  should  be 
paid  to  ber,  and  that  amount  was  banded  to 
her,  but  she  immediately  returned  it  to  ap- 
pellant, saying  that  she  did  not  want  it. 
Aside  from  these  matters  of  monetary  con- 
sideration, appellant  by  the  terms  of  the  con- 
tracts made  quitclaim  to  respondent  of  prop* 
erty  that  was  admittedly  hers  and  released 
her  from  liabUity  to  support  him,  a  liability 
which  can  but  seldom  be  Invoked  against  a 
wife.  In  this  Instance  the  liability  was 
practically  nil,  viewing  the  situation  as  of 
the  time  when  tbe  contracts  were  executed, 
for  the  trial  court  found  that  appellant  was 
then  worth  not  less  than  $50,000.  Respond- 
ent was  then  viorth  not  more  than  a  third  of 
that  amount  In  contrast  with  the  imsub- 
stantial  considerations  moving  to  respondent, 
observe  the  covenants  of  tbe  contracts  inur- 
ing to  the  benefit  of  the  husband,  laying  aside 
those  matters  of  release  and  qiultelalm  which 
are  reciprocal  to  certain  of  those  In  favor 
of  the  wife  and  which  are  of  no  more  value. 
The  husband  Is  released  for  all  time  from  all 
obligation  to  support  tbe  wife  and  from  all 
obligation  to  pay  alimony,  attorney's  fees,  or 
court  costs  In  any  divorce  action  commenced 
by  dther  party,  and  is  released  from  liability 
to  suits  for  separate  maintenance.  When  tbe 
covenants  of  the  contracts  are  thus  con- 
trasted, it  is  at  once  appar^it  that  tbe  ar- 
rangement made  by  them  is  woefully  one- 
sided, so  much  so  that  our  remark  made 
above  is  practically  correct ;  that  is,  that  by 
tbe  contracts  the  husband  got  much  while 
tbe  wife  got  nothing.  We  are  satisfied  that 
tbe  disparity  between  the  acquisitions  of  the 
respective  parties  under  the  contracts  is  so 
great  that  the  finding  that  no  consideration 
passed  to  respondent  is  Justified,  or,  at  least, 
if  that  finding  be  not  supported  by  tbe  evi- 
dence, when  strict  rules  are  applied,  then  thQ 
error  is  harmlesa  In  other  words,  under 
the  record  as  presented  to  us  the  allegation 
of  the  amended  complaint  that  no  considera- 
tion passed  to  respondent  for  the  contract  Is 
an  immaterial  one.  If  some  slight  considera- 
tion did  pass  to  the  wife,  the  contracts  were 
practically  unilateral  and  were  manifestly 
unjust  and  unfair  as  to  ber. 

[9]  Appellant  objects  to  the  sufliciency  of 
tbe  evidence  to  support  a  finding  of  the  trial 
court  that  appellant  procured  the  two  con- 
tracts In  order  to  effect  his  release  from  any 
obligation  to  support  respondent  or  to  sup- 
port any  child  or  children  which  might  b^ 
born  to  tbe  parties.  We  need  not  look  far  In 
a  search  for  evidence  to  support  this  find- 
ing, except,  it  ia  true,  that  part  of  It  re< 


f  erring  to  the  maintenance  of  diildren.  Tbe 
finding,  with  tbe  exception  noted,  is  In  ac- 
cord with  the  terms  ft  tbe  two  contracts 
entered  into  by  the  parties.  We  might  ver}- 
properly  dismiss  the  question  presented  by 
appellant  with  this  assertion,  but  we  elect  to 
pursue  tbe  subject  further,  for  it  is  one  which 
has  a  bearing  on  tbe  entire  case.  A  full  dis- 
cussion of  it  will  present  an  opportunity  to 
expose,  more  clearly  than  we  have  yet  done, 
the  Iniquity  of  tl)e  arrang^nent  which  appel- 
lant wrested  from  resp<mdent  by  means  of 
the  two  contracte  which  he  procured  from 
ber  in  such  an  Illicit  manner.  In  consider- 
ing the  contracte  themselves,  we  are  to  re- 
member what  we  have  said  in  tbe  last  pre- 
ceding paragraph  upon  the  subject  of  the 
lack  of  consideration  moving  to  tbe  wife, 
for  our  remarks  on  that  head  are  somewhat 
germane  to  the  present  ix>int.  From  what  we 
there  said  it  is  api>arent  that  on  the  face 
of  the  contracte  the  only  real  conslderatioi^ 
passing  to  the  wife  was  tbe  $500,  tbe  receipt 
of  which  she  acknowledged  In  terms,  al- 
though we  have  shown  that  tbe  consideration 
mentioned  did  not  really  pass,  for  the  money 
was  returned  to  appellant  the  moment  the 
wife  had  It  In  ber  hands.  Tbe  reciprocal  te, 
leases  and  quitclaims  between  the  parties 
gave  to  them  respective  no  substantial 
righte  whatever,  except  only  the  release  of 
the  husband  from  aU  Uabllll?  to  support  tbe 
wife.  If  we  strip  the  contracte  of  their  su- 
perfluous integuments  and  view  them  In  their 
nakedness,  this  release  of  the  husband  repre- 
sente  the  whole  agreement  between  the  par- 
ties; or,  keeping  in  mind  tbe  provision  for 
a  consideration  of  $600  moving  to  the  wife. 
In  an  endeavor  to  ascertain  the  intent  of  the 
parties  from  tbe  face  of  the  contracte,  thus 
escaping  tbe  conclusion  that  by  their  very 
terms  the  agreemente  are  unilateral,  we  have 
neither  more  nor  less  than  this  as  the  effect 
of  the  documente:  Tbe  wife  Is  to  be  paid  the 
sum  mentioned  as  tbe  price  for  a  release  of 
the  husband  from  aU  obligation  to  support 
her.  This  course  of  reasoning  would  seem  to 
demonstrate,  from -the  face  of  the  contracts, 
the  propriety  of  the  finding  as  to  tbe  purpose 
of  tbe  husband  in  procuring  them,  with  the 
exception,  again,  of  that  portion  of  the  find- 
ing relating  to  the  support  of  children.  We 
shall  again  touch  upon  that  part  of  the  find- 
ing later. 

It  Is  true  that  tbe  wife  says  in  her  testi- 
mony that  tbe  husband  besought  her  to  "sign 
away"  her  interest  In  his  property.  It  is 
true  that  the  husband  testified  In  practically 
tbe  same  manner,  as  witness  the  following 
question  addressed  to  him  and  bis  answer 
to  it: 

"The  Court:  But  what  was  the  direct  result 
yon  expected  to  accomplish;  was  it  that  yoo 
expected  by  this  to  prevent  her  from  inheriting 
your  property,  or  was  it  to  relieve  you  of  tbe 
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trouble  of  having  to  sapport  her?  A.  No,  no; 
it  was  just  simplr  to  haye  my  property  in  some . 
definite  shape,  to  please  my  father  and  uncle, 
because  as'  I  say,  I  was  very  much  obligated  to 
tbem." 

ThlB  testimony  about  the  wife  "signing 
away"  her  interest  In  the  property  and  about 
the  husband's  desire  to  have  Ills  property  "in 
some  definite  shape"  is  in  strict  accord  with 
the  letter  of  the  two  contracts.  She  did  sign 
away  her  interest,  in  terms,  but  the  signing 
away  amounted  to  absolutely  nothing  when 
considered  apart  from  the  matter  of  her 
right  to  support  and  maintenance  out  of 
whatever  income  the  husband  'received  or 
whatever  proper^  he  possessed,  and  apart 
from  her  release  of  the  husband  from  all 
liability  to  support  and  maintain  ber.  Who 
can  deny  that  the  two  contracts  would 
amount  to  nothing  if  the  release  clause  Just 
mentioned  were  not  Incorporated  in  them? 
If  they  had  been  executed  In  all  cespects  as 
they  are,  but  with  the  release  clause  omitted, 
they  would  have  been  mere  scraps  of  paper; 
and  It  is  quite  apparent  to  us  that,  with  the 
release  clause  omitted,  the  husband  would 
not  have  urged  that  they  be  executed.  There 
is  nothing  in  the  record  before  us  to  show 
that  the  wife  ever  made  claim  to  any  interest 
In  the  husband's  property.  On  the  other 
hand,  there  is  not  the  slightest  doubt  that 
the  property  was  the  husband's  separate  es- 
tate, and  that  the  wife  had  never  disputed 
the  fact.  The  property  all  stood  of  record 
in  the  husband's  name.  According  to  the 
undisputed  fact,  it  was  a  gift  from  hla  father 
and  his  uncle.  That  is  what  the  hu8t)and 
refers  to  in  the  answer  quoted  above  when 
be  says,  "I  was  very  much  obligated  to 
them."    The    mere    fact    that    the    release 


lease  from  obligation  to  support  children 
which  might  be  bom  to  the  parties.  This 
part  of  the  finding  is  not  warranted  by  auy- 
tlilng  appearing  in  the  contracts,  for  their 
terms  will  not  allow  a  construction  indicat* 
Ing  any  such  Intoit  on  the  part  of  appellant 
In  truth,  this  view  is  assented  to  by  respond- 
ent. She  aiKues,  however,  that  her  testi- 
mony to  the  ettect  that  appellant  failed  to 
contribute  substantially  to  the  support  of  the 
child  bom  to  the  parties  some  months  after 
the  execution  of  the  contracts,  by  relation 
back,  sufficiently  shovra  an  Intent  on  appel- 
lant's part,  in  jffocuring  the  contracts,  to 
eacajte  liability  to  support  children  thereafter 
to  be  bom.  We  cannot  assent  to  such  a 
propositl<».  The  entire  circumstances  of  the 
case  convince  us  that  appellant  beUeved  at 
the  time  the  contracts  were  executed  that 
no  children  would  ever  be  bom  to  respondent 
and  him.  The  amended  complaint  alleges 
and  the  evidence  oonclusively  shows  that 
when  the  contracts  were  signed  neither  of 
the  parties  suspected  the  impending  arrival 
of  the  child,  wtdcb  was  bora  some  months 
later.  Further,  we  are  convinced  that  the 
husband  believed  at  the  time  of  the  ex- 
ecution of  the  contracts,  that  he  and  re- 
spondent would  not  be  long  together,  and 
that  for  that  reason  he  had  not  in  mind  the 
possible  coming  of  children.  The  contracts 
do  not  by  their  terms  contemplate  a  separa- 
tion, it  Is  true.  Nevertheless,  and  although 
appellant  could  sacrifice  the  rig^hts  of  his 
wife  by  persuading  her  to  execute  such  con- 
tracts as  those  before  us  merely,  to  use  bis 
own  words,  "to  please  my  father  and  uncle," 
and  to  "make  than  feel  better,"  we  cannot 
convict  him  of  the  enormity  of  desiring  to 
remain  long  with  a  wife  from  whom  he  had 
wrung  a  contract  providlttg  for  his  release 


<danse  was  included  in  the  contracts  at  all,  t.,,,j_  ^  i.  _  ^  _  .  *  . 

token  in  comiectlon  with  the  fact  that  the  I  *'•'>'»  ^1  ll»»>Ultf  to  support  and  maintain 


property  was  the  husband's  separate  estate, 
Is  most  persuasive  of  the  view  that  the  clause 
was  inserted  as  the  main  feature  of  the 
agreonents.  It  was  solely  through  her  right 
to  support  and  maintenance  that  the  wife 


her.  We  are  satisfied,  then,  that  all  thought 
of  children  was  out  of  his  mind.  It  is  tma 
that  be  did  remain  with  the  wife  until  short- 
ly after  the  coming  of  the  child,  and  he  says 
he  did  "take  care"  of  her  during  that  period. 


could  make  any  claim  upon  the  separate '  He  would  have  been  hard  indeed  could  he 
property  of  the  husband  or  up<m  his  Income ;  l»ave  done  otherwise.  The  second  contract 
arising  from  it.  Therefore  a  deprivation  of  \  was  executed  July  12, 1915,  and  the  child  was 
her  right  to  support  and  maintenance  was  the  ,  bom  AprU  7, 1»16,  less  than  nine  months  aft- 
one  great  thing  to  be  accomplished,  and  we   erward.    If  we  take  the  period  of  28a  days, 

the  time  fixed  by  science  as  the  average  peri- 
od of  gestation,  instead  of  the  even  9  months 
popularly  ascribed  to  that  phenomenon,  re- 
spondent was  10  days  advanced  in  her  preg- 
nancy at  the  time  the  second  contract  was 
signed.  At  any  rate,  her  condition  could  not 
have  remained  a  secret  for  any  great  length 
Oft  time  after  the  execution  of  that  docu- 
ment. Under  sach  conditiona  it  would  be 
practically  impossible  for  any  man  to  forsake 
his  wUe.  These  remarks  will  serve  to  ex- 
plain wby,  Id  our  opinion,  a  separation  of 


are  satisfied  that  the  arguments  addressed,  by 
the  husband  to  the  wife  were  employed,  in 
effect,  for  .the  purpose  of  inducing  ber  c<hi- 
sent  to  the  release  clause.  It  is  apparent  to 
ns  that  the  trial  court  was  justified  In  find- 
ing that  the  purpose  of  the  husband  in  pro- 
curing the  contracts  was  to  effect  a  release, 
trom  his  obligation  to  support  her. 

[10]  We  have  left  for  later  treatment  that 
portion  of  the  finding  now  imder  discussion 
to  the  effect  that  tbe  purpose  of  appellant  In 
procuring  the  contracts  was  to  effect  a  re- 
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tbe  parties  did  not  occur  Immediately  attes 
the  signing  of  the  second  contract;  and  the 
fact  that  It  did  occnr  soon  after  the  child 
was  bom  further  supports  our  theory.  We 
are  satisfied  that  In  procuring  the  contracts 
appellant  had  no  purpose  to  escape  liability 
for  the  support  of  children,  and  that  the  find- 
ing to  the  contrary  is  not  warranted  by  the 
evidence.  We  are  far  from  deciding,  how- 
ever,  that  the  impropriety  of  this  finding 
amonnts  to  reyersible  error.  As  we  have  al- 
ready shown,  the  two  contracts  sought  to  be 
rescinded  are  so  palpably  unjust  and  xmfair 
to  respondent,  on  other  grounds,  Uiat  the 
failure  to  find  correctly  up<»i  this  issue  is 
harmless.  It  makes  no  difference  whether 
or  not  appellant  purposed  by  the  procuring 
of  the  contracts  to  avoid  liability  to  support 
dilldrat  later  to  be  bom  to  respondent  and 
him. 

[11]  Reep<mdent  alleged  in  her  amended 
complaint  that  she  was  worth  only  about 
$5,000  at  the  time  of  the  execution  of  the 
two  contracts  between  the  parties.  This 
averment  was  denied  by  appellant,  and  in  ad- 
dition he  alleged  affirmatively  that  respond- 
ent was  worth  "to  exceed"  $16,000.  The  trial 
court  found  upon  these  issues  that  respond- 
ent was  worth  $6,000  and  it  is  contended  that 
the  finding  Is  not  supported  by  the  evidence. 
This  contention  must  be  sustained,  as  there 
is  no  evidence  in  the  record  upon  which  the 
court  might  proi>erly  have  based  the  finding. 
If,  however,  we  take  the  worth  of  respondent 
as  it  is  alleged  in  appellant's  answer — that  is, 
as  being  the  sum  of  $16,000 — we  are  unable 
to  see  that  what  we  have  said  above  as  to 
the  unfairness  of*  the  contracts  to  the  wife  Is 
to  any  extmt  affected.  If  the  trial  court 
had  found  respondent's  worth  to  be  as  al- 
leged In  the  answer,  we  could  have  taken  no 
different  view  of  the  merits  of  the  cause. 
It  is  therefore  apparent  to  us  that  the  court's 
error  In  finding  her  worth  to  be  but  $5,000 
was  harmless  and  unprejudlcial. 
[11]  Section  159  of  the  CivU  Code  provides: 

"A  husband  and  wife  cannot,  by  any  contract 
with  each  other,  alter  their  legal  relations,  ex- 
cept as  to  property,  and  except  that  they  may 
agree  in  writing,  to  an  immediate  separation, 
and  may  make  provision  for  the  support  of 
cither  of  them  and  of  their  children  during  such 
separation." 

Inasmuch  as  the  contracts  between  re- 
spondent and  appellant  make  no  provision 
for  a  separation  of  the  parties,  either  "im- 
mediate" or  otherwise,  respondent  contends 
that  the  contracts  are  void  as  against  the 
public  policy  indicated  by  the  terms  of  sec- 
tion 158.  Under  the  views  which  we  have 
above  expressed  as  to  the  effect  and  main 
imrpose  of  these  contracts,  we  are  of  the 
opinion  that  the  point  made  by  req>ondent  is 


well  taken.  The  contracts  are  within  the- 
language  of  the  Supreme  Court  in  Fereira  v. 
Pereira,  166  CaL  1.  103  Pac.  488,  23  U  B.  A 
(N.  S.)  880,  134  Am.  St  Hep.  107.  By  their 
terms  appellant  was  placed  in  such  a  posi- 
tion that  he  might  at  any  time  abandon  re- 
spondent, or  commit  any  other  breach  of  the 
marriage  covenant,  with  impunity,  except 
that  respondent  could  secure  a  decree  of  di- 
vorce from  him.  By  the  contracts  he  was 
granted  complete  immunity  from  any  finan- 
cial charge  whatever,  and  that,  too,  whether 
he  continued  to  live  with  his  wUe,  either  as 
a  faithful  or  a  faithless  husband,  or  whether 
he  deserted,  her  in  whatever  shameless  a 
manner;  and  he  was  equally  freed  from  lia- 
bility to  suit  for  separate  maintenance,  how- 
ever flagrant  his  conduct  Such  contracts 
afford  most  persuasive  temptation  to  marital 
infidelity,  and  cannot  be  upheld,  even  If  we 
forget  the  existence  of  such  legislation  as  is 
embraced  in  section  169. 

We  need  not  consider  the  various  Ather 
respects  in  which  it  is  contended  by  appel- 
lant that  the  trial  court  committed  error. 

Judgment  affirmed. 

We  concur:   FINLAYSON,  P.  X;  CBAIG,  J. 


FLORES  V.  FLORES.    (Civ.  37S6.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vidon  1,  California.  Dec.  12,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  9,  1922.) 

i.  Deeds  «=>38(l)— Dascrlptioa  that  Identifies 
property  is  sufllolent. 

The  grantee  of  a  deed  is  entitled  to  have 
title  declared  in  bim  wherever,  by  reason  of  a 
fair  interpretation  of  the  terms  of  the  convey- 
ance, assisted  by  extrinsic  evidence,  the  prop- 
erty may  be  identified. 

2.  Descest  and  dittribiitlon  «=>84— Grants  by 
a  widow  of  Interest  In  property  devised  to 
her  by  her  deceased  husband  held  valid. 
Two  deeds  by  a  widow  to  plaintiff,  reciting 
that  in  one  of  the  courts  in  the  "county  of  Im- 
perial Valley"  there  was  being  admluistered 
grantor's  husband's  properties,  all  of  which  be 
left  to  her  by  will  "as  follows:  •  •  •  seven 
lots,  sitaated  in  the  city  of  C,"  each  deed  con- 
veying "a  25  per  cent  of  the  rights  which  she 
represents  in  the  properties,"  operated  to  con- 
vey to  plaintiff  a  one-half  interest  in  all  of  the 
real  estate  located  in  the  city  of  C.  which  was 
owned  by  her  husband  at  the  time  of  his  death, 
and  which  was  therefore  a  part  of  his  estate 
then  being  administered  on  by  the  probate 
court  in  the  county  of  Imperial,  and  the  fact 
that  the  county  of  Imperial  was  referred  to 
in  the  deeds  as  the  "county  of  Imperial  Val- 
ley" did  not  impair  the  description. 
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3.  Eatoppal  «aB47— Daoi-M  of 
probate  ooart  would   maka 
traaafar  of  titia  by  dovlaao. 

Where  one  bought  of  a  devisee  half  of  cer- 
tain lota  in  the  city  of  0.  left  to  her  by  the 
will  of  her  late  husband,  the  decree  of  ^stri- 
bution  would  make  good  any  title  theretofore 
attempted  to  be  transferred  by  the  widow  aa 
distributed  under  her  husband's  estate. 

4.  Partition  «=»63(3)— Ideatity  of  property  da> 
scribed  la  plalntlfTa  deed  held  aafflolantly  as- 
tablished. 

In  suit  for  partition  of  property,  a  half 
interest  in  which  defendant  had  sold  to  plain- 
tiff as  land  in  the  city  of  O.  devised  to  her  by 
her  deceased  husband,  conceminc  wliich  pro- 
bate proceedincs  were  beinf  had  in  I.  county 
as  her  husband's  estate,  plaintiff  held  to  hare 
sufficiently  shown  that  the  property  of  which 
grantor's  husband  died  possessed  was  of  the 
description  set  forth  in  his  complaint,  having 
offered  in  evidence  the  records  in  the  probate 
proceeding  in  I.  county  in  the  matter  of  the 
estate  of  defendant's  husband,  from  which  it 
appeared  that  deceased  left  real  property  In 
the  named  city  answering  the  general  descrip- 
tion in  tiM  deeda,  and  l«Et  no  other  piopartj. 

5.  Evldeaoa  «=>82— Inventory  of  property  and 
daorae  af  distribution  presumed  to  oontain 
all  of  property  of  deoedeat  In  oeaaty. 

It  is  presumed  that  an  inventory  of  a  de- 
ceaaed  person's  property,  filed  in  the  probate 
oouTt  of  I.  county,  and  the  decree  of  distribu- 
tion, showed  all  the  propert7  possessed  by  the 
deceased  in  I.  county,  and  all  of  the  property 
that  was  distributed  to  the  widow  by  decree 
of  the  court 

«.  Partttioa  «a>63(3)— Failure  to  prodaea  mp 
need  la  probate  prooeedlnga  In  distribution  of 
lead  bald  not  to  prevent  eatabllsbino  title  in 
purchaser. 
In-  a  suit  for  a  partition  of  property  con- 
veyed to  a  purchaser  as  half  of  all  the  prop- 
er^ in  the  city  of  C.  left  the  devisee  by  the 
will  of  her  husband,  being  administered  in  the 
probate  court  of  I.  county,  where  the  deacrip- 
tiona  of  the  land  in  the  complaint  coincided 
with  its  descriptions  in  the  probate  proceed- 
faigs,  fedlure  to  produce  a  map  of  the  land  re- 
ferred to  in  the  probate  proceedings  does  not 
prevent  establishing  titie  in  the  purchaser. 

Appeal  from  Superior  Ck>urt,  Imperial 
County;  Phil  D.  Swing,  Judge. 

Suit  by  Jose  Maria  Flor«8  against  Joana 
n.  de  Flores.  JTcvax  Judgment  tor  defendant, 
plaintiff  ai)peals.    Beversed. 

Alfred  BlaUdell,  of  Calexico,  for  appe- 
lant. 

Ault  A  Anderson,  of  Calexico,  for  respond- 
ent 

JAMES,  J.  Plaintiff  brought  this  action 
in  equity,  asserting  that  be  was  the  owner  of 
a  one-half  Interest,  which  he  held  In  common 
with  the  defendant,  who  owned  the  remain- 
ing interest  In  certain  real  property  which 


was  described  in  his  complaint  He  further 
alleged  that  income  in  the  way  of  rentals 
had  been  collected  by  the  defendant  who 
had  failed  to  make  accounting  to  him  for 
any  part  thereof.  His  prayer  was  for  par- 
tition of  the  property  according  to  the  in- 
terests of  the  parties,  and  for  a  share  of  the 
rentals  and  profits  as  the  same  might  appear 
to  be  due  him.  The  allegations  of  the  com- 
plaint w«re  sufildent  in  torm  and  ^bstance 
to  authorize  a  Judgment  for  the  relief  de- 
manded. The  acti<u  was  tried,  findings  and 
Judgment  vote  made  in  favor  of  the  defosd- 
ant,  and  plaintiff  has  appealed. 

To  establish  his  Interest  in  the  land,  plain- 
tiff offered  in  evidence  two  documents,  both 
of  which  were  in  practically  identical  terms,' 
except  that  one  waa  dated  oa.  the  16th'  of 
June,  1917,  and  the  second  on  the  16th  of 
July,  1917.  Badx  purported  to  transfer  to 
the  plaintiff  a  2Q  par  cent  interest  in  the 
property  r^erred  to  therein,  and  the  descrip- 
tion of  the  property  affected  in  both  instru- 
ments was  the  same.  We  quote  those  por- 
tions of  the  InstrnmentB  which  are  important 
to  be  considered  in  connection  with  the  ques- 
tions raised  by  the  defendant's  appeal: 

"Mrs.  Jnana  B.  de  Flores,  widow,  declares 
and  shows,  that  in  one  of  the  dvil  courts  which 
is  established  in  the  city  of  E3  Centro,  county 
of  Imperial  VaUey,  of  the  state  of  Oalifomia, 
in  the  republic  of  the  United  States,  and  in 
the  court  of  the  first  instance  of  this  Judicial 
district  of  Mexicali,  there  are  being  determined 
at  the  present  time  the  probate  actions  of  the 
properties  of  her  deceased  husband,  Mr.  Fran- 
cisco Flores,  who  died  in  the  dty  of  Calexico 
hi  the  month  of  March  last  of  the  present  year, 
and  who,  before  dying,  executed  in  her  favor  a 
wHl,  leaving  to  her,  as  a  sole  and  entire  heiress, 
all  of  his  properties  which  he  possessed,  as  ' 
well  in  the  city  of  Calexico  as  in  this  dty,  and 
is  as  follows:  •  •  •  Seven  lots  situated  in 
the  dty  of  Calexico,  of  and  in  the  United  States 
of  North  America,  there  being  on  one  lot  con- 
Btmcted  two  houses  of  wood,  and  on  the  land 
which  embraces  the  six  lots  there  being  con- 
structed one  house,  and  the  rest  remaining  va- 
cant, and  of  wliich  property  she  will  take  pos- 
session as  soon  as  the  snitB  concerning  same 
are  terminated  and  the  respective  adjudication 
is  made.  The  said  Mrs.  Juana  B.  de  Flores, 
widow,  dedares  that  she  sells,  grants,  and 
conveys  to  Mr.  Jose  Maria  Flores  a  25  per 
cent  of  the  rights  which  she  represents  in  the 
properties,  which  are  described  in  the  article 
which  precedes  or  which  is  a  one-quarter  pert 
-of  same,  fOr  the  sum  of  500  pesos,  national 
gold,  or  its  equivalent  (250,  which  the  vendor 
acknowledges  to  have  received  before  this  act. 
*  *  *  It  is  agreed  that  the  buyer  shall  en- 
ter into  possession  of  the  (25%)  twenty-five 
per  cent  that  this  represents  in  the  properties 
to  which  this  writing  refers,  as  soon  as  the 
adjudication  is  made  to  the  seller,  but  from 
now  be  shall  be  able  to  receive  the  profits  and 
rents  which  belong  to  him  according  to  the 
right  which  he  represents." 
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Issue  was  made,  first,  as  to  the  execution 
of  the  Instruments  by  the  defendant;  and, 
second.  It  was  urged  that  the  property  was 
not  sufficiently  described  in  the  documents  to 
enable  the  land  to  be  located  by  reference  to 
that  description.  At  the  trial  ^t  was  ctm- 
tended,  further,  that  the  evidence  did  not 
assist  In  making  certain  that  description. 
The  court  found  that  defendant  had  execut- 
ed the  documents  referred  to,  but  sustained 
the  other  contentions,  and  concluded  that  the 
property  had  not  been  identified,  either  by 
the  descriptions  in  the  instrtimaits  of  con- 
veyance or  the  evidence  submitted. 

[1,  2]  The  grantee  of  a  deed  is  entitled  to 

have  title  declared  in  him  wherever,  by  rea- 

'  son  of  a  fair  interpretation  of  the  term's  of 

the   conveyance,   assisted   by   extrinsic  eri- 

dence,  tbe  property  may  be  Idendfled: 

"The  fact  that  evidence  aUnnde  the  deed  may 
be  required  to  determine  the  land  conveyed 
does  not  render  insufficient  a  general  descrip- 
tion pointing  out  the  subject  with  reasonable 
certainty.  •  •  •  The  meaning  that  the 
parties  attached  to  the  language  employed,  es- 
pecially in  matters  of  description,  may  be 
shown  by  parol  evidence  relating' to  the  ritua- 
tion  and  condition  of  the  subject-matter,  for 
the  deed  should  be  given  a  favorable  construc- 
tion, and  one  as  near  the  meaning  and  intention 
of  the  parties  as  the  rules  of  law  will  allow. 
A  deed  conveying  all  the  lands  of  the  grantor 
is  not  void  for  uncertainty  of  description,  and 
passes  the  title  to  all  lands  in  which  he  has 
an  interest"  Devlin  on  Real  Estate,  vol.  2 
(3d  Ed.)  pp.  1928,  1937. 

Similar  expressions  are  found  in  Plngrey 
on  Real  Property,  vol.  2,  S  1377.  Thompson 
V.  Motor  Road  Oo.,  82  Cal.  497,  23  Pac.  130. 
A  deed  describing  property  as  "all  my  right, 
title,  and  Interest  In  Sacramento  City,  Upper 
Calif  omla,  consisting  of  town  lots  and  build- 
ings thereupon,"  was  held  a  sufficient  de- 
scription to  convey  Utle.  Frey  t.  Clifford,  44 
Cal.  835.  A  similar  holding  was  made  as  to 
a  descriptive  clause  In  a  deed  reading: 

"All  lands  and  real  estate  belonging  to  said 
party  of  the  first  part,  wherever  the  same  may 
be  situated."  Pettigrew  v.  Dobbelaar,  63  CaL 
396. 

In  McCuUough  ▼.  Olds,  108  Cal.  829,  41 
Pac.  420,  the  court  was  considering  a  like 
question  and  there  said: 

"The  objection  that  the  description  In  the 
deed  to  Gouts  was  void  for  uncertainty,  because 
it  did  not  state  the  state,  county,  or  city  in 
which  tbe  property  is  situated,  is  not  tenable. 
Such  a  statement  was  not  necessary  if  without 
it  the  property  could  stffl  be  located  and  iden- 
tified." 

We  think  It  quite  clearly  appears  from 
the  Instruments  executed  by  the  widow  Flo- 
res  that  she  Intended  to  convey  to  the  pla"»- 
tur  a  one-half  Interest  In  a«  of  the  real  ea- 


tate  located  In  the  city  of  Calezlco  which 
was  owned  by  her  husband  at  the  time  of  his 
death,  and  which  was  therefore  a  part  of  his 
estate  then  being  administered  upon  through 
the  piobate  court  In  the  county  of  ImperlaL 
That  Intention  being  made  manifest.  It  was 
Incumbent  upon  the  plaintiff  to  show  that 
the  property  of  which  Francisco  Flores  died 
possessed  was  of  the  description  set  forth  to 
his  complaint 

[3]  The  decree  of  dlstributlMi  would  make 
good  any  title  theretofore  attempted  to  be 
transferred  by  the  widow  as  distributee  un- 
der her  husband's  estate;  Emeric  t.  Alva- 
rado,  90  CaL  444.  27  Pac.  856. 

"An  heir  may  contract  about  or  convey  the 
titie  which  tbe  law  had  cast  upon  him  on  the 
death  of  his  ancestor,  and  the  validity  or  force 
of  such  contract  is  not  affected  by  the  fact  that 
a  probate  court  afterward,  by  its  decree  of  dis- 
tribution, declares  his  asserted  heirship  and 
title  to  be  valid."  Chever  v.  China  Hour  Poy, 
82  Cal.  68,  22  Pac  1081. 

[4]  The  records  In  the  probate  proceeding 
in  the  matter  of  the  estate  of .  Frandsro 
Flores  were  received  In  evidence,  particular- 
ly the  toventoiy  o*  the  property  and  the  de- 
cree of  final  distribution.  It  appeared  from 
that  evidence  that  the  toventory  of  the  real 
property  did  show  the  descriptions  according 
to  the  terms  used  by  the  plaintiff  to  describ- 
ing the  land;  also  that  those  descriptions 
covered  all  of  the  real  property  shown  by 
said  proceedtog  to  have  been  owned  by  said 
Flores  at  the  time  of  his  death  to  Galex- 
Ico.  It  appeared  by  the  decree  of  distri- 
bution that  the  real  property  was  distributed 
to  the  widow  Flores,  platotiff's  grantor,  less 
a  certato  portion  thereof  whicSi  had  been 
sold  during  tbe  course  of  administration. 
Platotlfl  gave  testimony  at  the  trial  and 
stated  that  he  knew  the  property  of  Fran- 
cisco Flores  located  to  the  city  of  Oalexico 
and  that  It  was  the  same  which  he  had  de* 
scribed  In  his  complatot;  that  one  lot  had 
upon  It  two  houses,  and  that  the  remaintog 
parcel,  whldi  was  shown  by  other  testimo- 
ny to  be  200  by  800  feet  to  dUnenslons  and 
capable  of  betog  divided  toto  six  lots,  each 
60  by  200  feet,  had  upon  It  one  house.  The 
description  of  the  property  given  by  the  wit- 
nesses corresponded  generally  with  the  de- 
scription contatoed  to  the  Instruments  of 
conveyance  to  so  far  as  the  same  illustrated 
the  physical  condition  of  the  lots. 

The  trial  Judge,  to  a  written  <^inlon  which 
respondent  prtots  In  her  brief,  tadlcated  how 
his  conclusion  as  to  the  facta  had  been  ar- 
rived at  In  this  opinion  It  Is  stated  that 
plaintiff  had  failed  to  show  "that  the  Und 
described  to  the  probate  proceedings  was  all 
the  tond  that  the  deceased  owned  to  the  dtv 
of  Calexlco,"  or  "that  the  files  offered  to  the 
court  were  tiie  only  probate  proceedtoes 
pending  In  that  court  for  the  estate  of  Fran 
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daco  Floree,  or  that  tbe  court  In  wtaicb  said 
probate  proceedings  were  i>ending  was  the 
only  court  eslBttng  at  the  time  In  the  county 
of  Imperial  which  bad  Jurisdiction  over  pro- 
bate proceedings,"  and  further  that,  assum- 
ing all  of  thoee  things  to  be  proven,  there 
was  a  failure  to  produce  the  map  called  for 
in  the  description  found  in  the  probate  pro- 
ceedings. 

[S,  8]  There  was  error  in  this  reasoning  of 
the  trial  judge:  In  the  first  place,  there  was 
only  one  court  which  could  have  Jurisdiction 
of  probate  proceedings  in  the  coimty  of  Im- 
perial. In  the  second  place,  it  would  l)e  pre- 
sumed that  the  inventory  filed  in  that  case 
and  the  decree  of  distributon  showed,  first, 
all  of  the  property  possessed  by  the  deceased 
in  the  county  of  Imperial;  and,  second,  all 
of  the  property  that  was  distributed  to  the 
widow  by  dpcree  of  that  court.  The  absence 
from  the  evidence  of  the  map  referred  to  in 
the  probate  proceedings  has  no  significance 
at  all  as  infiuendng  the  determination  of  the 
issues  which  the  court  was  called  upon  to 
make.  We  will  presume  that  the  decree  of 
distribution  and  the  appraisement  list  cor- 
rectly described  the  property.  Plaintiff  hav- 
ing shown  that  he  was  entitled  to  a  one-half 
interest  in  all  of  that  property  (at  least  so 
much  as  was  distributed  to  the  defendant), 
the  only  question  whldi  it  was  necessary  to 
further  det^mine  was  as  to  whether  the 
description  set  forth  in  the  complaint  cor- 
responded with  the  descriptions  which  the 
probate  proceedings  exhibited.  We  have  al- 
ready remarked  that  those  descriptions  co- 
incided. If  the  instruments  of  conveyance 
are  Interpreted  as  not  on  their  face  import- 
ing an  intention  to  transfer  interests  in  all 
of  the  real  property  of  which  Elores  died 
possessed,  but,  rather,  interests  only  in  par- 
ticular property  intoided  to  be  qpeclflcally 
descritied,  our  conclusion  would  I>ethe  same. 
That  is,  i^  Iiaving  appeared  by  the  evidence 
that  the  deceased  left  real  property  in  the 
city  of  Calezlco  answering  generally  to  the 
description  contained  in  the  deeds,  and  tliat 
he  left  no  other  property,  the  identity  was 
sufficiently  established.  # 

The  fact  that  the  county  of  Imperial  was 
referred  to  in  the  deeds  as  the  "County  of 
Imperial  Valley"  did  not  impair  the  descrip- 
tion. There  was  in  fact  a  city  of  Calexicd 
in  the  county  of  Imperial,  and  in  the  probate 
court  of  that  county  there  were  pending  the 
proceedings  in  the  estate  of  Francisco  Flo- 
res  at  the  time  the  deeds  were  made.  Con- 
sidering these  facts,  with  all  of  the  circum- 
stances surrounding  the  parties,  a  court 
would  not  be  Justified  in  concluding  that 
possibly  some  other  city  of  Calexico,  some 
other  county  of  Imperial,  in  some  other  lo- 
cation In  the  United  States,  were  intended 
to  l>e  designated. 


The  findings  of  Qir  court  are  not  sustained 
by  the  evidence. 
The  Judgment  is  reversed. 

We  concur:    CONEEY,  P.  J.;  SHAW,  J. 


BACA  V.  COURY. 


(No.  2617.) 

Jan.  S, 


(Supreme  Conit  of  New  Mexico, 
1922.) 


(Svltdbm*  btt  th«  Court.) 

Evidence  «=>83  (6) —Clerk's  filing  bond  Is  prima 
facie  proof  of  approval,  though  he  did  not 
Indorse  It. 
The  facts  that  the  derk  filed  an  attachment 

bond  and  issaed  the  writ  are  prima  facie  proof 

tliat  he  approved  the  bond,  altliough  he  failed 

to  indorse  Itis  approval  upon  it. 

Error  to  District  Court,  Guadalupe  Coim- 
ty;  Leahy,  Judge. 

Action  by  O.  J.  Coury  against  Maurlcio 
Chavez.  Judgment  for  plaintiff  and  sale  or- 
dered of  certain  real  estate  levied  upon  un- 
der writ  of  attachment.  Hilario  Baca,  a 
stranger  to  the  proceeding,  moved  for  permis- 
sion to  enter  special  appearance  in  order  to 
Quash  the  attachment  Motion  denied,  and 
Baca  brings  error.    Aflirmed. 

See,  also,  199  Pac.  1015. 

F.  Faircloth,  of  Santa  Bosa,  for  plaintiff  in 
error. 

W.  T.  Brothers,  of  Santa  Bosa,  for  defend- 
ant in  error. 

DAVTS,  J.  On  liarch  21,  1918,  the  district 
court  of  Guadalupe  county  rendered  a  money 
Judgment  in  favor  of  O.  J.  Coury,  defendant 
in  error  here,  against  Mauricio  Chaves,  in 
an  action  upon  an  open  account.  Certain  real 
estate  had  been  levied  upon  under  a  writ  of 
attachment,  and  on  October  31,  1919,  an  or- 
der of  sale  was  made ;  the  court  finding  that 
the  writ  had  been  duly  levied  upon  the 
property.  On  April  20,  1921,  HUarlo  Baca, 
up  to  that  time  an  entire  stranger  to  the  pro- 
ceeding, filed  an  instrument  entitled  "Motion 
for  permission  to  enter  a  special  appearance 
for  the  purpose  of  moving  to  quash  the  writ 
of  attachment."  The  prayer  of  the  motion 
was  that  th^wrlt  of  attachment  be  quashed 
and  the  projwrty  released  from  the  lien.  The 
court  denied  the  motion,  and  this  writ  of  er- 
ror is  from  that  action. 

The  grounds  for  the  motion  to  quash  were 
that  no  attachment  bond  had  been  executed; 
that  a  pretended  bond  filed  was  not  approved 
by  the  clerk;  and  that  the  clerk  did  not  in- 
dorse his  approval  on  the  bond  as  required 
by  law.  Ko  privity  between  Hilario  Baca 
and  any  party  to  the  cause  was  alleged,  al- 
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though  the  motion  stated  that  he  was  the 
owner  of  the  premises  by  reason  of  a  deed 
from  other  persona. 

The  attachment  bond  was  In  fact  given 
and  filed  before  the  writ  Issued,  as  la  shown 
by  the  record.  In  the  absence  of  other  proof, 
we  presume  that  it  was  approved  by  the 
clerk,  since  he  accepted  it,  filed  It,  and  Issued 
the  writ,  which  could  be  done  only  after  ap- 
proval under  the  statute.  Section  4305,  Code 
1915.  It  has  been  held  In  other  Jurisdictions 
that  filing  the  bond  manifests  its  approval 
and  is  sufficient.  Hyde  v.  Adams,  80  Ala. 
Ill;  Howard  v.  Oppenheimer,  26  Md.  350, 
363;  West  v.  Woolfolk,  21  Fla.  188;  and 
Griffith  V.  Robinson,  19  Tex.  220. 

The  derk  41d  not  indorse  his  approval  on 
the  bond.  This  was,  at  most,  an  Irregulari- 
ty. The  Important  features  are  the  giving  of 
the  iKxid  and  its  approval;  the  manner  In 
which  the  approval  is  shown  being  of  less 
consequence.  The  question,  however,  does 
not  lack  for  authority.  In  Whitman  Agricul- 
tural Ass'n  V.  National  By.  Co.,  45  Mo.  App. 
90,  a  statute  somewhat  similar  to  ours  was 
involved,  and  the  court  said  that  the  indorse- 
ment of  approval  on  the  bond  Is  only  evidence 
of  approval,  but  not  the  only  evidence,  and 
that  if  the  derk  receives  the  bond  and  Issues 
the  writ  it  amounts  to  an  approval  so  far  as 
the  defendant  is  concerned,  citing  Drake  on 
Attachments,  S  120.  That  reasoning  applies 
to  this  case. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;  and  it  is  so  ordered. 


RAYNOLDS,  C. 
cur. 


J.,  and  PABKSR,  J,  con- 


BANK    OF    COMMERCE 
DUCKWORTH  et  al. 


OF    TAIBAN 

(No.  2513.) 


(Supreme  Court  of  New  Mexico. 
1922.) 


Jan.  6, 


(SyUahut  by  ike  Otmrt.) 

I.  Estoppel  €=>75— Mere  possessor  may  aot 
convey  better  title  than  be  has. 
In  a  replevin  suit  to  recover  cattle  held 
under  a  chattel  mortgage  for  breach  of  con- 
dition in  such  mortgage,  where  a  third  person 
claims  some  of  the  catUe  as  his  own  under  a 
bailment  to  the  chattel  mortgasor,  it  is  error 
to  instruct  the  jury  that  "tbereV  no  evidence 
in  this  case  that  at  the  time  the  mortgage  in 
question  was  executed  the  plaintiff  bad  any 
knowledge  of  such  contract.  Therefore  if  the 
defendant  Duckworth  at  that  time  mortgaged 
to  the  plaintiff  bank  any  cattle  that  may  have 
been  intrusted  to  him  by  Knox,  it  wag  entitled 
to  the  possession  of  the  same  at  the  time  this 
action  was  begun,"  because  mere  possession  by 
one  without  other  indicia  of  ownership  does 
not  give  the  possessor  the  tight  to  convey  any 
better  title  than  he  has. 


2.  Chattel  mort|a«e«  «=»I73(4)  —  Plalntir* 
burden  of  proving  rlfbt  to  poasasaion  Is  net 
forfeits*  to  a  tiilnl  party  aiainilag  ewaer* 
•bip.    . 

In  a  replevin  suit  to  recover  cattle  under 
a  breach  of  the  conditions  of  a  chattel  mort- 
gage, it  is  error  to  instruct  the  jury  that  the 
burden  of  proof  is  upon  a  defendant,  who  daims 
some  of  the  cattle  in  question,  to  prove  bis 
daim  by  preponderance  of  evidence,  for  the 
burden  in  a  replevin  suit  is  upon  the  replevin 
plaintiff  to  prove  his  right  to  poasesaion,  and 
the  defendaint's  claim  of  ownership  amonnta 
only  to  a  general  denial  of  the  plaintiff's  right 
to  possession.  It  is  not  new  matter  as  to 
which  the  burden  of  proof  la  upon  him. 

3.  Chattel  mortgages  «=»I73(I)— Where  mort- 
Baga  ladnded  Increase,  aooretlons,  and  addi- 
tions to  mortgaged  cattle  by  pnrcbase  or 
otherwise,  an  Instruction,  limiting  recovery 
to  oattle  described,  was  toe  narrow. 

A  requested  instruction  as  to  the  constrnc- 
tion  of  a  chattel  mortgage  considered,  and  M4 
properly  refused. 

Aiipeal  from  Distxict  Court,  Union  Coun- 
ty; L^b,  Jndge. 

Action  by  the  Bank  of  Commerce  of  Tal' 
ban,  N.  M.,  against  W.  A.  Dackworth  and 
another.  Verdict  and  Jndgment  for  plalntlfl, 
and  defraidants  appeaL  Reversed  and  re- 
manded, with  instructions  to  award  a  ne# 
trial. 

See,  also,  194  Pac.  867. 

G.  It.  Beese,  of  Portales,  for  appellants, 

James  A.  Hall,  of  (Xovis,  and  O.  P.  Bast 

erwood,  of  Clayton,  for  appellee.  ^ 

BAYNOLDS,  C  J.   This  is  an  action  in 
plevln,  brought  by  the  Bank  of  (3omm« 
of  Taiban,  N.  M.,  against  W.  A.  Dnckw^ 
and  F.  P.  Knox,  to  recover  posse88i<Hi . 
head  of  cattle. 

Plaintitr  alleged  the  execution  of 
tel  mortgage  on  said  cattle  by  Due 
and  a  breach  of  the  conditicms  of  ea.\ 
gage   entitling  it   to   the  possessli 
property   therein  conveyed.     Tbo 
Knox  answered,  pleading  general 
the  allegations  In  the  plaintiff's 
aiA  claimed  to  be  the  owner  of  v  ri"""^^\ 

cattle  which  had  been  levied  uik.  V  to»**'  of 
ther  alleged  that  the  cattle  chkN^*'*-  ^^1 
were  not  described,  included  iJXo'o,  «„?*  ^e 
by  the  chattel  mortgage.  lD^^*«e«i  j"  Air- 
further  alleged  that  these  Ok  *  "^^^  /vf  ''^ 
ered  to  the  defendant  DiiSft^ 'UuiZy'^ 
prior  to  the  time  the  chatv^t*     "-^Ai  T"  *• 


executed    under   a 


Duckworth  should  run  *!^    "  *°' 


h  **^v- 


and  feed  them  at  hlgo^^  '^ttii^'^t    vv'^ 
of  five  years  «<,  ie^.^^%'^t^'^^ 

::7  relurrt^t  1^£^^^^^  ?  ^s 
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tber  alleged  that  the  plaintiff  knew  the  terms 
of  the  verbal  contract  at  the  time  the  mort- 
gage was  executed. 

The  defendant  Duckworth  answered,  ad- 
mitting the  execution  of  the  notes  and  mort- 
gages mentioned  in  tbe  complaint,  but  al- 
leged the  mortgage  was  a  renewal  of  former 
mortgages  on  the  same  property;  that  the 
plaintiff  knew  the  actual  number  of  cattle 
at  the  time  of  the  mortgnge  was  only  800 
head,  and  that  either  by  mutual  mistake  or 
by  act  of  the  mortgagee^  without  defendant's 
consent,  the  number  of  cattle  Included  in  the 
mortgage  was  increased  from  300  to  678 
head. 

Plaintiff,  In  reply  to  the  answer  of  the  de- 
fendant Duckworth,  denied  the  allegations 
in  said  answer.  Upon  the  issue  thus  made 
the  trial  was  had  before  a  jury,  and  verdict 
returned  in  favor  of  the  plaintiff,  Bank  of 
Commerce.  From  the  Judgment  upon  this 
verdict  the  defendants,  Knox  and  Duckworth, 
■appeal  to  this  court. 

Appellants  assign  numerous  errors,  but  in 
their  brief  confine  their  argument  to  four 
propositions: 

[1]  first  The  appellants  alleged  the  court 
erred  in  instructing  the  jury  that  there  was 
no  evidence  In  the  case  that  at  the  time  the 
mortgage  was  executed  the  plaintiff  had  any 
knowledge  of  an  oral  contract  under  whidi 
tbB  defendant  Knox  claimed  the  cattle,  and 
therefore  plaintiff  was  entitled  to  the  pos- 
session of  them.  The  ln8tructi<m  oomplalned 
of  is  as  follows: 

"As  to  the  verbal  contract  testlfled  to  by  tiie 
defendant  Knox  and  the  defendant  Duckworth 
about  the  running  of  the  former's  cattle,  yon 
•re  instracted  that  there  is  no  evidence  in  this 
case  that  at  the  time  the  mortgage  in  question 
was  execated  the  plaintitC  had  any  knowledge 
of  such  contract;  therefore,  it  the  defendant 
Duckworth  at  that  time  mortgaged  to  the  plain- 
tiff bank  any  cattle  that  may  have  been  Intrust- 
ed to  him  by  Knox,  it  was  entitled  to  the  pos- 
session of  the  same  at  the  time  this  acticm  was 
begun.  An  oral  contract  of  that  character  is 
not  a  partido  contract  under  our  law  and  would 
have  no  validity  as  to  one  acqulrinc  rights  to 
the  live  stock  involved  without  notice  of  such 
contract." 

In  our  opinion  this  Instruction  Is  errone- 
ous, as  mere  possession  without  other  indi- 
cia of  ownership  does  not  give  the  pos- 
sessor the  right  to  convey  any  better  tiUe 
than  he  has.  See  Roberts  v.  Lnbln,  25  N.  M. 
658,  187  Pac.  651,  where  the  effect  of  posses- 
sion of  a  chatty  Is  discussed  and  the  pre- 
vailing rule  announced. 

[2]  Second.  Appellants  assign  as  error  the 
action  of  the  court  in  instructing  the  Jury 
that  the  burden  of  proof  was  upon  Knox  to 
prove  the  affirmative  allegations  in  his  an- 


swer by  a  prep(»iderance  of  evidence;  appel- 
lants contending  that  Knox's  ownersliip  as 
alleged  in  his  answer  was  a  mere  denial  of 
the  allegations  In  the  complaint  of  the  plain- 
tiff that  it  was  entitled  to  the  possession, 
and  that  the  burd^i  was  upon  the  bank  to 
prove  its  right  to  possession  and  ownership 
before  it  could  recover,  and  that  the  burden 
was  not  upon  Knox  to  prove  Us  ownership. 
We  think  this  point  is  well  taken.  The  al- 
legations in  the  answer  added  nothing  to  the 
defendant's  right  He  could  have  proved 
his  ownership  under  a  general  denial,  and 
his  allegations  as  to  the  manner  in  which  he 
derived  his  title  were  surplusage  and  not 
new  matter.  23  B.  O.  L.  Replevin,  1601; 
Walters  v.  Battenfield,  2i  N.M.413,155  Pac. 
721;  Selnsheimer  v.  Jacobson,  24  N.  M.  84, 
172  Pac.  1042. 

[3]  Third.  Appellants  assign  error  la  the 
refusal  of  the  court  to  give  the  following 
requested  instructions: 

"Yon  are  instructed  tiiat  a  mortgagee  who 
is  entitled  to  foredose  his  mortgage  has  the 
right  to  maintain  an  action  in  replevin  to  recov- 
er the  property  described  in  the  mortgage  for 
the  purpose  of  foreclosure  of  the  mortgage,  but 
that  this  right  to  replevin  does  not  entitle  the 
mortgagee  to  take  any  other  property  thereby 
than  that  which  is  described  In  the  mortgage." 

The  Instrument  under  which  the  foreclo- 
sure and  replevin  suit  was  brought,  after  re- 
citing the  nmnber  of  cattle  and  the  brands 
thereof  mortgaged  to  the  bank,  contained 
this  language: 

"Together  with  all  the  increase  thereof  and 
accretions  or  additions  thereto,  whether  by 
purchase  or  otherwise." 

It  is  dear  that  the  requested  instruction 
as  applied  to  this  case  was  too  narrow  and 
misleading.  It  was  properly  refused,  as  the 
mortgage  included  by  its  terms  other  cattle 
than  those  specifically  described  in  it 

Fourth.  The  appellant  contends  that  the 
verdict  is  imcertaln,  and  that  no  Judgment 
could  be  properly  rendered  upon  it,  because 
it  did  not  sufilciently  describe  the  cattle; 
that  they  could  not  be  identified  by  it,  and 
that  It  did  not  determine  the  question  of  un- 
lawful detention.  As  this  case  will  be  re- 
versed for  the  erroneous  instructions  concdd- 
ered  above,  it  is  Unnecessary  to  consider  this 
assignment 

For  the  reasons  above  stated,  the  case  is 
reversed  and  remanded,  with  instructions  to 
award  a  new  trial ;  and  it  is  so  ordered. 

PARKER,  J.,  concurs. 
DATIS,    J.,  did   not   participate   in    this 
opinion. 
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,  .  .    ,  »K.rts«Jw*  elects  to  file  tor  r«e- 

'  s  *  «  ctettel  mortsaee,  the  copj  mort 

*  ^..^JiouMftf  «ecnr8te,   and  a   «opy   whidi 

^  ,^"  w<  •ffBBture  or  acknoirledgment  doe*  not 

."UuiWW  canBtructive  notiee. 

«   rMrtM  ■rar^aSM  <&=>M— FUisfl  pf  Inoom- 
'  rttif  Mwy  "•*  '"''I  *y  •i"«'tl>«i1z«4  otrtM- 
Ml*  Of  otork  OMt  it  It  a  tnia  wpy. 

Tbe  films  of  an  incomplete  cop7  of  a  chat- 
t«I  mortcaee  ia  not  aided  bj  the  unautliorized 
certificate  of  the  clerk  that  it  ia  a  true  copy. 

3.  Cbattal  aiortBaaat  «=»I50(I)  —  lad«x  to 
flkattal  Mortoa**  reoorria  aat  eonstruotiva  no- 
tloa  of  iMtntaieat  aot  eatltlad  to  b*  fliad. 

An  index  to  chattel  morteace  record*  doea 
not  constitute  constructive  notice  of  an  inatm- 
meot  not  entitled  to  be  filed  for  record. 

(AddiUonat  BvHa^ut  hy  Bdiiorial  Btaff.f 

4.  Chattel  mortgagaa  «=s>90— Praaentatlon  to 
derk  of  a  ohattal  mortaada  and  withdrawal 
Uisreof  without  recording  not  a  "filing,"  al- 
though Ola  mark  placed  thereon. 

A  mere  presentation  to  the  county  derk  of 
an  original  chattel  mortgage  and  the  immediate 
witlidrawal  of  it  without  recording  or  leaving 
B  copy  in  its  stead  cannot  be  a  filing  within 
Laws  litis,  c.  71,  aa  amended  by  Laws  1917,  cc. 
86,  74,  even  though  the  clerk  puts  his  file  mark 
upon  It;  to  "file"  an  iostrument  being  to  pre- 
sent it  to  the  proper  otficor  to  be  kept  as  an 
arc-hive  of  bis  office. 

fKrt.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  File.] 

B.  Chattel  mortgagei  «=>8l>— Statute  allowing 
copy  of  ohattel  mortoags  to  bo  filed  oontam- 
plates  a  true  "copy." 
I^aws   1I>1Q,   c.   71,   aa  amended  by  Laws 
1017,   cc.  8(1,   74,  providing   that  a  copy  of  a 
chattel  mortgage  may  be  filed  instead  of  the 
original,  contemplates  a  true  copy;    a  "copy" 
of  an  instrument  being  a  duplication  or  repro- 
duction of  it 

[Hd.  Note.— For  other  deflnitlooa,  see  Words 
and  Phrasas,  First  and  Second  Series,  Copy.J 

Appeal  frckin  Dlatrlct  Court,  Quay  County ; 
Lelb,  Judges 

Action  by  J.  H.  Nations  against  Hugo  Iiow- 
eustern  and  others.  Judgment  tor  defend- 
•nta,  And  plalntitt  appeals.    Affirmed. 

O.  P.  Eaaterwood,  of  Clayton,  for  ai^>el- 
tont. 

Renehan  A  Gilbert,  ot  Santa  F6,  for  appel- 
teea. 


1  DAVIS,  J.  Tbla  ia  aa  aetlm  In  resfleria 
linvoiriiig  the  rigbt  ot  poBseesion  of  cattle. 
I  Both  Nationa  and  LoweoBteni  base  tbeir 
claim  vpOB  ehattd  mortgage*  execated  by 
3.  P.  Airliart,  and  tbe  queEtion  for  determi- 
aatlOB  ia  the  priority  of  these  mortgages. 
The  diatriet  oooit  h^d  that  the  Lowenateni 
mortgage  -was  prior,  and  from  that  ^inM'ng 
and  the  Judgment  rendered  aooocdtng^  thia 
appeal  is  prosecuted. 

The  Lowenstem  mortgage  was  dated  April 
27,  191B.  and  recorded  AprU  30,  191S.  Na- 
tions rdies  npon  several  mortgages;  tbe 
last  two  being  dated  June  3,  1918,  and  re- 
corded August  8,  1918.  Since  these  are  sub- 
sequent to  the  date  and  recording  of  tbe 
Lowenstern  mortgage,  and  no  question  is 
raised  as  to  the  sufficiency  of  that  mortgage 
in  either  respect,  any  ri(^ts  of  Nations  su- 
perior to  it  must  arise  under  instruments  ex- 
ecuted earlier  and  filed  and  recorded  so  as 
to  constitute  notice.  In  determining  the 
facts,  the  first  st^  therefore  is  to  ascertain, 
the  condition  of  the  records  as  to  existing' 
mortgages  at  tbe  time  tbe  Lowenstern  mort- 
gage was  taken. 

On  December  1, 1917,  J.  P.  Alrhart  execut- 
ed a  chattel  mortgage  to  secure  a  note  for 
15,874.50.  December  6,  1917,  Nations  sent 
this  mortgage,  with  a  copy,  to  the  cotmty 
clerk  for  filing.  He  did  not  request  that  it  be 
recorded,  and  it  was  not  recorded.  Tbe 
original  was  returned  to  him  by  the  clerk; 
the  copy  being  retained.  The  copy  which  re- 
mained in  the  file  was  not  a  true  one,  since 
it  lacked  both  the  signature  of  the  mortgag- 
or ^nd  bis  acknowledgment 

On  the  same  date  a  similar  mortgage  was 
executed  to  secure  $11,207.55,  which,  with  a 
copy,  was  also  sent  to  the  county  derk  for 
filing  December  6,  1917,  the  original  mort- 
gage not  being  recorded,  but  returned,  and 
the  copy  retained  in  tbe  flies.  This  copy  was 
likewise  defective  in  not  showing  either  a 
dgnature  or  an  acknowledgment 

August  7,  1017,  another  mortgage  was  ex&' 
cuted  to  secure  $12,756.90.  Like  the  two 
described  above,  the  original  was  not  record- 
ed, and,  while  Uie  copy  sent  to  the  clerk  and 
retained  In  his  flies  showed  the  signature  of 
the  mortgagor,  thwe  was  no  acknowledg- 
ment 

There  was  a  fourth  mortgage  dated  De- 
cember 14,  1916,  but  since  it  had  been  re- 
newed by,  or  the  note  secured  by  it  induded 
in,  one  of  tbe  mortgages  above  described, 
and  it  is  not  relied  upon  in  appellant's  brief, 
it  needs  no  further  consideration.  In  x>ass- 
ing,  however,  it  may  be  observed  that,  like 
the  lat»  ones.  It  was  not  recorded,  and  the 
copy  of  it  lacked  both  signature  and  ac- 
knowledgment 

On  April  27,  1918,  the  date  of  the  Lowen- 
stern mortgage,  an  examination  of  the  office 
of  the  county  derk  would  have  disclosed  no 
mortgages  of  record,  and  there  would  have 
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been  found  three  instrnmenta  in  the  form  of 
mortgages,  two,  however,  bearing  no  signa- 
ture and  no  certificate  of  acknowledgment, 
and  one  Eihowlng  a  signature,  but  not  ac- 
knowledged. Was  this  situation  sufficient  to 
put  Lowenstem  on  notice  of  the  exist^ice 
of  the  actual  mortgages?  The  decision  of 
this  case  turns  upon  the  solution  of  this 
question,  for  it  is  conceded  that  be  had  no 
actual  knowledge  or  notice. 

The  statute  governing  the  matter  is  chap- 
ter 71,  Laws  1015,  as  amended  by  chapters 
36  and  74,  Laws  1917.  The  provisions  ap- 
plicable may  be  summarized  as  follows: 

Sec.  2.  All  chattel  mortgages  shall  be  ac- 
knowledged by  the  mortgagor  Id  the  same  man- 
ner as  conveyances  affecting  real  estate,  and 
■hall  be  filed  or  recorded  as  hereinafter  re- 
qnired.  The  failure  to  so  file  or  record  any 
such  instrument  shall  render  it  void  as  to  sub- 
sequent mortgages  in  good  faith. 

Sec.  3.  Every  chattel  mortgage,  or  a  copy 
thereof,  shall  be  filed  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  property  af- 
fected is  situated. 

Sec.  4.  The  county  clerk  shall  indorse  on  the 
mortgage  or  copy  so  filed  the  time  of  receiving 
it  and  retain  it  in  the  files  of  his  office.  If 
the  instrument  is  recorded,  the  mortgagee  may 
withdraw  the  file  original  whenever  a  true 
copy  thereof  is  filed  with  the  county  clerk. 

See.  5.  The  county  clerk  shall  keep  a  book 
In  which  shall  he  entered  a  minute  of  all  such 
instruments,  which  shall  be  ruled  off  into  sepa- 
rate columns  with  headings  as  follows:  Time 
of  Reception,  Name  of  Mortgagor  (alphabeti- 
cally arranged).  Name  of  Party  in  Whose  Fa- 
vor the  Instrument  is  Drawn,  Date  of  Instru- 
ment, Amount  Secured,  When  Due,  Property 
Mortgaged,  and  Remarks;  and  the  proper  en- 
try shall  be  made  under  each  of  said  headings. 
Under  the  heading  of  Property  Mortgages  it 
shall  be  sufficient  to  enter  a  general  description 
of  the  property  mortgaged,  and  the  particular 
place  where  located,  if  set  forth  in  such  in- 
strument. 

Sec.  6.  Every  such  chattel  mortgage  or  other 
instrament  of  writing,  filed  in  accordance  with 
the  provisions  of  this  adt,  shall  have  full  force 
and  effect  given  to  the  recording  of  an  instru- 
ment affecting  real  estate. 

Sec.  9.  The  county  clerk  may  diarge  and  col- 
lect for  certifying  a  copy  of  any  such  original 
chattel  mortgage  or  other  instrument  of  writ- 
ing so  filed  or  recorded,  the  sum  of  twenty-five 
cents  and  no  more,  where  such  copy  is  pre- 
sented with  such  original  chattel  mortgage  or 
other  instrument  of  writing  at  the  time  same 
is  filed  or  recorded,  and  not  more  than  sevent/- 
five  cents  where  such  copy  is  prepared  by  the 
county  clerk.  In  cases  where  a  copy  of  such 
chattel  mortgage  or  other  instrument  in  writing 
is  filed  in  the  first  Instance,  instead  of  the 
original,  the  county  clerk  shall  be  entitled  to 
charge  the  sum  of  25  cents  for  certifying  upon 
such  original  the  fact  that  a  true  copy  thereof 
has  been  duly  filed,  with  the  date  of  such  filing, 
and  such  certificate,  so  indorsed  upon  such 
original  chattel  mortgage  or  other  instrument 
of  writing,  shall  be  received  in  evidence  as 
sufficient  proof  of  the  filing  of  a  true  copy  of 
such  chattel  mortgage  or  other  instrument  in 


writing  ta  the  office  of  the  county  derk  so  cer- 
tifying. 

The  effect  of  these  provisions  may  be 
further  summarized,  ao  far  as  important 
here,  as  follows: 

The  mortgaged  may  file  either  the  original 
or  a  copy  of  his  mortgage. 

He  may  or  may  not  have  the  filed  instru- 
ment recorded. 

If  the  original  is  filed,  it  may  be  with- 
drawn only  when  recorded  and  upon  filing 
a  true  copy  In  its  stead. 

Failure  to  'file  or  record  the  instrument 
renders  it  void  as  to  subsequent  mortgagees 
in  good  faith. 

[1,4]  If  Nations  desired  to  protect  his 
rights  as  mortgagee  by  complying  with  this 
law,  it  was  his  primary  duty  to  file  either 
the  origtoal  or  a  copy  with  the  county  clerk. 
The  duty  to  do  this  rested  upon  him,  and  up- 
on no  one  else.  Apparently  he  chose  to  avail 
himself  of  the  permission  given  in  the  stat- 
ute to  file  as  a  permanent  record  a  copy  In- 
stead of  the  original.  In  bis  letters  to  the 
clerk  he  stated  that  both  the  original  and  a 
copy  were  inclosed  and  requested  that  "one 
copy"  be  filed  and  the  "other  copy"  returned. 
The  clerk  took  this  to  mean  that  he  was  to 
file  the  copy  and  return  the  originaL  He  did 
this,  and  since  Nations  received  and  retained 
the  original,  we  conclude  that  the  clerk  cor- 
rectly Interpreted  his  intention.  The  origi- 
nal was  forwarded  apparently  only  to  af- 
ford an  opportunity  to  compare  the  copy. 
That  he  intended  to  file  the  copy,  not  the 
original,  is  further  shown  by  his  withdrawal, 
or  at  least  his  retention,  of  it.  In  the  face  of 
the  statute,  which  allows  the  withdrawal 
only  If  it  is  recorded  and  a  true  copy  left  in 
its  place,  neither  of  which  conditions  was 
complied  with.  The  statute  expressly  pro- 
vides that  the  instrument  filed  must  be  re- 
tained by  the  clerk  in  the  files  of  his  office, 
with  the  exception  that  if  the  original  Is 
filed  it  may  be  withdrawn  under  the  condi- 
tions above  stated.  A  mere  presentation  to 
the  clerk  of  an  original  mortgage,  and  the 
Immediate  withdrawal  of  it  without  record- 
ing, or  leavrng  a  copy  in  its  stead,  cannot  be 
a  "filing"  within  this  statute,  even  though 
the  clerk  puts  bis  file  mark  upon  It.  The 
word  "filing"  Itself  imports  some  degree  of 
permanency.  To  file  an  Instrument  is  to 
present  it  to  the  prox)er  officer  to  be  kept  as 
an  archive  of  bis  office.  The  instrument  is  to 
be  permanently  preserved  as  a  public  record. 
An  instrument  merely  delivered  to  tha 
clerk  and  then  withdrawn  without  leaving  a 
copy,  affords  no  notice  or  information  to  per- 
sons subsequently  dealing  with  the  property 
affected.  It  follows  that  the  fact  that  Na- 
tions sent  the  original  instruments  to  the 
clerk  with  the  copies  adds  nothing  to  them. 
The  originals  were  not  actually  filed,  and 
were  not  intended  to  be.  The  attempt  was  to 
comply  with  this  statute  by  the  flUnc  of  the 
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copies,  and  under  that  filing  tbe  rights  of 
the  partiea  must  be  determined. 

[S]  It  takes  no  argument  to  demonstrate 
that  the  statute  In  providing  that  a  copy  may 
be  filed  instead  of  an  original  means  a  true 
copy.  A  copy  of  an  instrument  is  a  dupli- 
cation or  reproduction  of  it.'  We  do  not  lay 
down  the  rule  that  the  copy,  to  conform  to 
the  statute,  must  be  an  absolute  duplicate  in 
every  detail,  or  that  some  discrepancies  may 
not  be  disregarded,  as  was  done  in  Gillespie 
V.  Brown,  16  Neb.  457,  20  N.  W.  634,  and 
Union  Stockyards  Bank  t.  Hamilton,  246 
Fed.  686,  158  C.  C.  A.  660,  cited  in  appel- 
lant's brief.  But  certainly  it  must  be  sub- 
stantially identical,  and  a  paper  which  omits 
audi  essoitial  features  as  the  signature  of 
the  maker  and  the  certificate  of  acknowl- 
edgment cannot  be  said  to  be  a  copy  of  an 
original  which  contains  them. 

How  then  has  appellant  complied  with  this 
statute?  It  provides  that  unless  the  mort- 
gage is  recorded,  or  it  or  a  copy  Is  filed,  it 
shall  be  void  as  to  subsequent  mortgagees 
in  good  faith.  The  Nations  mortgages  were 
not  recorded.  The  originals  were  not  filed  in 
conformity  with  the  statute.  No  copies  were 
filed;  the  Instruments  relied  npon  not  being 
copies  of  anything.  It  follows  that  the  stat- 
ute was  not  obeyed,  its  penalty  becomes  ef- 
fective, and  the  mortgages  are  void  as 
against  Lowenstern,  who  is  admittedly  a  sub- 
sequent mortgagee  In  good  faith. 

[2]  Appellant  argues  that  the  situation 
was  caused,  not  through  his  fault,  but 
through  the  negligence  of  the  clerk,  who  cer- 
tified that  tbe  instruments  left  on  file  were 
true  copies  of  the  originals,  which  they  were 
not  The  clerk  executed  a  false  certificate, 
but  that  does  not  excuse  appellant  from  the 
consequences  of  his  own  negligence.  The 
law  places  a  duty  of  filing  a  true  copy  of 
the  mortgage  upon  the  mortgagee,  not  upon 
the  clerk,  and  bis  failure  to  do  so  is  not 
remedied  by  the  fact  that  the  clerk  wrong- 
ly certifies  the  instrument  to  be  a  copy. 
Cases  like' Case  v.  Hargadine,  43  Ark.  144, 
Covington  v.  Fisher,  22  Okl.  207,  97  Pac. 
617,  Keys  A  Co.  v.  First  National  Bank, 
22  Okl.  174,  104  Pac.  350,  18  Ann.  Cas.  152, 
and  Dabney  v.  Hathaway,  61  Okl.  668, 
152  Pac.  77,  cited  in  appellant's  brief, 
which  hold  that  the  duty  of  the  mortgagee 
ceases  when  he  delivers  to  the  clerk  an  in- 
strument properly  prepared,  and  that  he  is 
not  responsible  for  the  neglect  or  omissions 
of  the  recording  officer,  are  not  in  point 
here.  In  those  cases  the  person  tendering 
the  instrumefit  for  record  had  done  all  that 
the  law  required  of  him.  Tbe  errors  or 
omissions  in  recording  were  attributable  to 
the  officer  only.  Here  appellant  himself  has 
not  complied  with  the  statute. 

[3]  The  clerk  did  keep  the  minute  book 
prescribed  by  section  6  of  the  act,  and  en- 


tered in  it  tha  reqalred  facta  as  to  Oia  vari- 
ous mortgages.  Appdlant  claims  that  tbe 
information  contained  in  this  book  was  avail- 
able to  appellee,  and  snfilcieat  to  put  him 
on  notice.  But  we  are  dealing  with  omstruc- 
tive,  not  actual,  notice.  If  it  were  shown 
that  appellee  saw  this  book  and  thus  ob- 
tained information  of  the  existence  of  tbe 
mortgages^  it  may  be  that  he  would  be  put 
upon  inquiry  to  the  same  extent  as  though 
he  received  tbe  same  information  from  some 
other  reliable  source.  We  do  not  decide  that 
feature  in  this  case,  for  the  circumstances  do 
not  require  it  In  dealing  with  construc- 
tive notice  under  recording  acts,  ire  can  go 
no  farther  tlian  the  statute  its^.  It  does 
not  make  this  book,  or  tbe  statements  con- 
tained In  it  constructive  notice  to  any  ona^ 
confining  that  result  to  the  filing  or  re- 
cording of  the  prcqper  Instruments,  and.  to 
that  alone^  When  such  filing  la  lacking,  con- 
structive notice  does  not  arise  under  the  law. 
In  this  respect  this  case  is  similar  to  McBee 
v.  O'Connell,  16  N.  M.  469,  120  Pac  734,  and 
Vorenberg  v.  Bosserman,  17  N.  M.  433,  130 
Pac.  438,  in  which  it  was  h^d  that  the  re- 
cording of  an  instrument  not  entitled  to 
record,  because  not  acknowledged,  was  not 
constructive  notice. 

What  has  been  said  disposes  of  the  only 
points  argued  In  appellant's  brief.  It  fol- 
lows that  the  Judgment  of  the  district  court 
should  be  affirmed;  and  It  Is  so  ordered. 

RATNOLDS,  O.  J.,  and  PAKKER,  J.,  o«»- 
cur. 


DAY  V.  TRIOQ.    (N«.  2656.) 

(Supreme  Court  of  New  Mexico.    Jan.  14, 
1922.) 

(Sgllabu^i^  the  Court.) 

Jndgmsat   «=3376— Flaai   Jadgment   after   fait 

trial  with  no  Intrintle  fraud  oaanvt  be  va- 

oatstf  as  obtained  by  false  testimony. 

A  judgment  rendered  after  trial,  with  full 

opportnnity  for  the  parties  to  be  heard,  and 

with  no  extrinsic  fraud,  may  not  be  attacked 

by  a  proceeding  commenced  to  vacate  it  after 

it  has  l>ecome  final,  solely  on  the  ground  that  it 

was  obtained  by  false  testimony. 

Appeal  from  District  Court  I>e  Baca 
County;    Bratton,  Judge. 

Application  by  W.  S.  Day  against  H. 
Trigg  in  the  district. court  for  a  writ  of  au- 
dita querela  to  vacate  a  judgment  in  favor 
of  the  latter  and  against  the  former.  A  de- 
murrer to  the  petition  was  sustained,  the 
proceeding  dismissed,  and  petitioner  appeals. 
AfSrmed. 

Fd  S.  Olbbany,  of  Roswell,  for  appellant 
T.  R  Mears,  of  Portales,  for  appellee. 
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DAVIS,  3.  In  June,  1919,  appellee,  H. 
Trigg,  recovered  judgment  for  $1,000  and 
costs  against  appellant,  W.  S.  Day,  in  the 
district  court  of  De  Baca  county.  The  re- 
covery was  based  upon  a  claim  for  cotton- 
seed cake  furnished  for  appellant's  cattle 
and  for  services  in  feeding  it.  On  June  26, 
1921,  two  years  after  the  entry  of  Judgment, 
appellant  applied  to  the  district  court  for 
a  writ  of  audita  querela  to  vacate  it  A  de- 
murrer to  his  petition  -was  sustained  and  the 
proceeding  dismissed,  and  he  thereupon  took 
this  api>eal. 

As  grounds  tor  his  petition  for  the  writ 
'  appellant  alleged  fliat  the  Judgment  waa  ob- 
tained by  false  testimony  on  the  part  of  ap- 
pellee and  iTred  RUey,  his  employee.  The 
specific  charges  are  set  oat  in  his  complaint 
as  follows: 

"That  upon  the  trial  of  said  action  the  said 
H.  Trigg  testified  that  all  of  the  cotton  seed 
cake  which  he  fed  to  the  cattle  of  the  plaintiff 
was  shipped  from  the  town  of  Ft.  Sumner,  in 
said  county  and  state,  by  him,  the  said  H.  Trigg, 
t«  the  town  of  Baohanan,  in  said  county  and 
state,  where  the  adjoining  ranches  of  the  said 
parties  to  said  judgment  are  situated,  and  that 
he  had  lost  his  bills  of  lading  for  such  ship- 
ments; tiiat  npon  said  trial  the  said  H.  Trigg 
onb^  produced  receipts  or  bills  for  five  or  six 
tons  of  cotton  seed  cake  which  he  had  pur- 
chased at  Ft.  Sumner  and  shipped  to  Buchanan, 
from  the  mercantile  house  of  Earickaon  &  Co. 
at  Ft  Sumner;  that  he  testified  that  he  had 
shipped  many  other  shipments  of  tons  of  cake, 
which,  together  with  the  services  of  his  hand, 
Fred  Riley,  would  amount  to  more  than  $2,000, 
aU  of  which  was  false  and  untrue,  except  as  to 
the  said  cotton  seed  cake  purchased  and  shipped 
from  the  mercantile  establishment  of  Barick- 
son  &  Co.;  that  complainant  had  no  knowledge 
of  the  truth  or  falsity  of  the  shipments  claimed 
to  be  made  by  the  said  H.  Trigg,  and  no  way 
on  the  trial  to  prove  the  said  statements  were 
false;  that  the  said  H.  Trigg  falsely,  willfully, 
and  with  intent  to  defraud  and  deceive  this 
said  court  and  to  oppress  complainant  so  ad- 
vised and  suborned  the  said  Fred  Riley,  who  had 
no  definite  means  of  knowing  the  amount  of 
cake  which  was  shipped  to  Buchanan  by  the 
said  Trigg,  and  by  the  said  Fred  Riley  fed  to 
Trigg's  and  the  complainant's  cattle,  so  that 
the  said  Fred  Riley  believed  him  and  testified 
in  corroboration  of  tbe  amount  of  said  ship- 
ments as  fed  by  him,  believing  such  testimony 
was  true." 

Summarizing  these  allegations,  the  charge 
is  that  appellee  swore  falsely  as  to  the 
amount  of  cotton  seed  cake  he  furnished  ap- 
pellant and  induced  Riley  to  swear  falsely 
as  to  the  amount  he  fed,  although  Riley  be- 
lieved his  testimony  true  when  given — an 
apparent  inconsistency,  since  Riley  necessar- 
ily testified  from  personal  knowledge  as  to 
bis  own  actions. 

The  demurrer  was  upon  the  ground  that 
the  complaint  did  not  state  a  cause  of  action 
and,  sp^flcally,  that  it  showed  upon  its 
face  that  the  false  swearing  was  upon  an  Is- 


sue raised  on  the  trial,  was  an  intrinsic  mat- 
ter involved  on  the  trial,  and  that  the  mat- 
ters complained  of  were  adjudicated  in  the 
original  cause  and  determined  against  ap- 
pellant The  facts  relied  upon  as  the  basis 
for  this  demurrer  do  affirmatively  appear  on 
the  face  of  the  complaint,  and  it  may  be  fur- 
ther stated  that  on  the  trial  of  the  original 
action  both  appellant  and  appellee  were 
present  and  Introduced  evidence  In  support 
of  their  contentions. 

In  Turknett  v.  Western  College,  19  N.  M. 
572, 146  Pac.  138,  this  court  declined  to  bold 
that  the  writ  of  audita  querela  was  not 
available  In  this  Jurisdiction.  But,  assum- 
ing that  It  Is,  the  class  of  cases  falling  with- 
in Its  scope  has  not  been  extended  either  by 
statute  or  decision.  The  writ  usually  Issued 
only  on  the  ground  of  some  matter  of  de- 
fense or  discharge  arising  subsequent  to  the 
rendition  of  the  Judgment  complained   of. 

The  parties,  however,  have  treated  the 
case  as  though  It  were  a  bill  of  review  or 
other  proper  method  for  securing  relief 
against  a  Judgment  obtained  by  fraud,  and 
we  will  therefore  consider  it  in  the  same 
way. 

The  question  for  decision  upon  the  merits 
is  as  to  whether  a  judgment  which  has  be- 
come final  m^y  be  vacated  through  an  In- 
dependait  proceeding  in  the  nature  of  a  blU 
of  review,  solely  upon  the  ground  that  It 
was  obtained  by  false  testimony. 

There  Is  no  allegation  that  through  any 
act  of  appellee  appellant  was  defrauded  or 
deceived  or  that  by  concealment  or  other- 
wise he  was  prevented  from  making  his  de- 
fense, except  as  the  perjury  itself,  may  con- 
stitute deceit  While  It  Is  alleged  that  the 
judgment  was  obtained  as  tbe  result  of  the 
false  testimony,  there  Is  no  statement  that 
it  was  the  only  evidence  upon  the  disputed 
point  It  Is  alleged  that  appellant  had  no 
knowledge  "of  the  truth  or  falsity"  of  this 
testimony  at  the  time  of  trial,  but  there  Is 
noiollegatlon  that  by  the  exercise  of  reason- 
able diligence  he  might  not  have  obtained  It 
And  in  this  connection  It  may  be  observed 
that  from  the  facts  as  stated,  though  not 
pleaded  In  detail.  It  appears  that  the  cake 
was  fed  to  appellaitfis  own  cattle  and  was 
shipped  by  railroad  from  Ft  Sumner  to  Bu- 
chanan. The  case  was  tried  at  Ft.  Sumner, 
and  the  railroad  records  were  presumably 
available  there  to  show  the  actual  ship-. 
ments.  The  amount  of  cake  actually  shipped 
and  fed  was  the  vital  issue  contested  in  the 
case,  and  it  would  seem  that  appellant  mlgbt 
well  have  prepared  himself  upon  this  point 
In  advance  of  trial  or  during  Its  course.  In 
the  absence  of  any  showing  that  he  was  pre- 
vented from  doing  so  by  some  act  or  deceit 
of  appellee,  or  any  allegation  of  facts  show- 
ing dUlgence  on  his  part  we  axe  not  able  to 
say  that  the  decision  of  the  trial  court  did 
not' result  from  his  own  negligence  In  prepa- 
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ration.  There  was  no  fiduciary  relation  be- 
tween the  parties,  and  no  obligation  upon 
appellee  to  disclose  the  facts  upon  which  his 
action  was  based,  nor  could  appellant  rely 
upon  him  to  furnish  facts  for  his  defense, 
except  to  the  extent  that  he  could  assume 
that  every  witness,  even  an  adversary  party, 
will  testify  truly  when  he  takes  the  stand. 
Nor  is  this  court  advised  as  to  when  appel- 
lant discovered  the  falsity  of  the  testimony — 
information  which  likewise  might  be  of  val- 
ue in  considering  his  diligence.  We  have  be- 
fore us,  therefore,  the  narrow  question  as  to 
whether  a  Judgment  may  be  set  aside  for 
I)erjury  committed  on  the  trial,  upon  a  pro- 
ceeding instituted  some  two  years  later,  and 
the  situation  is  not  complicated  by  various 
features  which  have  furnished  strong  equi- 
table considerations  for  vacating  a  judg- 
ment in  other  cases  decided  by  other  courts. 

In  determining  this  case  we  are  met  with 
two  conflicting  principles,  both  of  which  can- 
not be  given  full  effect.  Any  intentional 
false  swearing  shocks  the  conscience.  The 
primary  purpose  of  every  legal  proceeding 
Is  to  ascertain  the  rights  of  the  parties  and 
to  do  Justice  between  them.  If  a  court's  de- 
cision Is  induced  by  perjured  testimony, 
there  is  a  miscarriage  of  justice,  judicial 
machinery  has  to  that  extent  failed  to  ac- 
complish the  purpose  for  which  it  was  creat- 
ed, and  the  first  impulse  is  to  seek  a  way  to 
relieve  the  defeated  party  from  the  loss  sus- 
tained through  the  wrongdoing  of  his  oppo- 
nent 

On  the  other  hand,  there  Is  the  ancient 
and  fundamental  principle  that  there  must 
be  some '  end  to  litigation.  An  issue  once 
fully  determined,  with  complete  opportunity 
for  each  party  to  present  all  available  proofs 
In  support  of  bis  contention,  must  be  left  at 
rest,  or  litigation  will  become  interminable. 
In  every  case  of  conflicting  testimony  the 
charge  of  willful  falsity  may  arise,  and  the 
tendency  of  each  party,  convinced  of  the  jus- 
tice of  his  own  cause,  is  to  charge  intention- 
al falsity  to  the  witness  testifying  against 
him.  A  system  which  would  itermit  the  rep- 
Itltlon  of  the  trial  of  issues  once  fully  de- 
cided would  be  Intolerable. 

Appellant,  as  we  have  seen,  had  full  op- 
portunity to  present  his  proofs  to  the  court 
No  act  or  failure  to  act  on  the  part  of  ap- 
I>ellee  prevented  him  from  doing  so.  He 
knew  that  the  amount  of  cake  furnished  by 
appellee  w^s  the  subject  of  the  litigation. 
He  might  well  have  anticipated  that  th«  tes- 
timony given  on  the  trial  by  appellee  and 
his  witnesses  would  be  In  accordance  with 
the  claim  set  up  in  the  complaint  Since  he 
was  contesting  this,  he  evidently  believed  the 
claim  was  unfounded.  To  what  extent  he 
prepared  to  meet  the  situation  which  he 
must  have  known  would  arise  on  the  trial 
the  pleadings  in  this  case  do  not  advise  us, 
but  at  least  he  makes  no  claim  of  diligence. 


or  that  the  facts  apparently  now  available 
to  show  the  falsity  of  the  testimony  could 
not  have  been  obtained  then  by  proper  in- 
vestigation and  effort  Under  these  circum- 
stances, and  at  the  risk  of  leaving  in  force 
a  Judgment  wrongfully  obtained,  we  must 
hold  that  he  is  not  entitled  to  a  second  op- 
portunity to  disprove  the  facts  upon  which 
the  judgment  was  rendered,  and  that  the 
principle  that  one  fair  trial  terminates  the 
issues  decided  in  it  must  controL 

Appellant  argues  that  specific  fraud  arose 
from  appellee's  testimony  that  he  had  lost 
the  bills  of  lading  covering  certain  ship- 
ments which  he  claimed  to  have  made  from 
B^  Sumner,  thus  concealing  the  truth  and 
deceiving  appellant  in  this  regard.  But  the 
underlying  question  was  as  to  the  amount 
shipped  and  fed.  False  swearing  to  that 
amount  was  directly  material.  A  further 
false  statement  that  he  had  once  had  bills 
of  lading  for  such  shipments  and  had  lost 
them  neither  injured  nor  deceived  appellant 
more  than  did  the  false  testimony  io  the 
main  fact. 

The  case  of  TT.  S.  v.  Throckmorton,  98  U. 
S.  61,  25  j:^.  Ed.  93,  Is  the  leading  federal  au- 
thority upon  the  question.  It  arose  under  a 
bill  of  review,  the  purpose  of  which  was  to 
vacate  a  judgment  which,  it  was  asserted, 
was  obtained  by  the  use  of  a  falsa  document 
and  by  iperjured  depositions  presented  in  its 
support  The  court,  after  saying  that  there 
are  no  maxims  of  law  more  firmly  estab- 
lished or  of  more  value  in  the^  administra- 
tion of  Justice  than  those  designed  to  pre- 
vent repeated  litigation  between  the  same 
parties  in  regard  to  the  same  subject,  stated 
that  there  is  an  exception  to  the  general  rule 
in  cases  where,  by  reason  of  some  fraud 
practiced  by  the  successful  party  directly 
upon  his  opponent,  he  was  prevented  from 
presenting  all  his  case  to  the  court,  so  that 
in  fact  there  was  no  adversary  trial  or  de- 
cision of  the  Issues. 

In  laying  down  the  rule  which  we  believe 
applicable  here  the  court  said: 

"On  tbe  other  hand,  the  doctrine  is  equally 
well  settled  that  the  court  will  not  set  aside  a 
judgment  because  it  was  founded  on  a  fraudu- 
lent instrument,  or  perjured  evidence,  or  for 
any  matter  which  was  actually  presented  and 
considered  in  the  judgment  assailed.  Mr.  Wells, 
in  his  very  useful  work  on  Res  Adjudicala, 
says,  section  499:  'Fraud  vitiates  everything, 
and  a  judgment  equally  with  a  contract;  that 
is,  a  judgment  obtained  directly  by  fraud,  and 
not  merely  a  judgment  founded  on  a  fraudu- 
lent instrument;  for,  in  general,  the  court  will 
not  go  again  into  the  merits  of  an  action  for 
the  purpose  of  detecting  and  annulling  the 
fraud.  •  •  •  Likewise,  there  are  few  excep- 
tions to  the  rule  that  equity  will  not  go  behind 
the  judgment  to  interpose  in  tbe  cause  itself, 
but  only  when  there  was  some  hindrance  be- 
sides the  negligence  of  the  defendant,  in  pre- 
senting tbe  defense  in  the  legal  action. 
*    *    •••! 
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After  reviewing  the  authorities  the  court 
summarized  the  principle  Involved  and  ap- 
plied It  to  the  facts  of  that  case  in  the  fol- 
lowing language: 

"We  think  these  dedsions  establish  the  doe- 
trine  on  which  we  decide  the  present  case; 
namely,  that  the  acts  for  which  a  court  of 
equity  will  on  account  of  fraud  set  aside  or  an- 
nul a  judgment  or.  decree,  between  the  same 
parties,  rendered  by  a  court  of  competent  ju- 
risdiction, have  relation  to  frauds,  extrinsic 
or  collateral,  to  the  matter  tried  by  the  first 
court,  and  not  to  a  fraud  in  the  matter  on 
which  the  decree  was  rendered.    •    *    • 

"The  mischief  of  retrying  every  case  in  which 
the  judgment  or  decree  rendered  on  false  tes- 
timony given  by  perjured  witnesses,  or  on  con- 
tracts or  documents  whose  genuineness  or 
validity  was  is  Issue,  and  which  are  afterwards 
ascertained  to  be  forged  or  fraudulent,  would 
be  greater,  by  reason  of  the  endless  nature  of 
the  strife,  than  any  compensation  arising  from 
doing  justice  in  individual  cases. 

"The  case  before  us  comes  within  this  prin- 
dpte.  The  genuineness  and  validity  of  the  con- 
cession from  Micfaeltorena  produced  by  com- 
plainant was  the  single  question  pending  before 
the  board  of  commissioners  and  the  district 
court  for  4  years.  It  was  the  thing,  and  the 
only  thing,  that  was  controverted,  and  it  was 
essential  to  the  decree.  To  overrule  the  de- 
murrer to  this  bill  would  be  to  retry,  20  years 
after  the  decision  of  these  tribunals,  the  very 
matter  which  they  tried,  on  the  ground  of  frsud 
in  the  document  on  which  the  decree  was  made. 
If  we  can  do  this  now,  some  other  court  may  be 
called  on  20  years  hence  to  retry  the  same 
matter  on  another  allegation  of  fraudulent 
combination  to  this  suit  to  defeat  the  ends  of 
justice;  and  so  the  number  of  suits  would  be 
without  limit  and  the  litigation  endless  about 
the  single  question  of  the  validity  of  this  docu- 
ment." 

The  case  of  V.  8.  v.  Throckmorton  was  fol- 
lowed by  the  Supreme  Court  of  New  Mexico 
in  El  Capltan  lisnd  &  Cattle  Co.  v.  liees,  13 
N.  M.  407,  86  Pac.  924.  This  was  an  action 
brought  upon  a  Judgment  recovered  In  Kan- 
888 ;  the  ground  for  attack  being  false  testi- 
mony on  the  trial  of  the  case.'  The  court 
said  that  the  case  of  U.  8.  v.  Throckmorton 
was  directly  in  point  and  conclusive,  and 
farther  said: 

"It  win  he  observed,  that  it  is  not  every  kind 
of  fraud  which  constitutes  an  equitable  defense 
to  a  suit  upon  such  a  judgment,  but  only  such 
frauds  as  sre  'extrinsic  or  collateral  to  the 
matter  tried  by  the  first  court.' 

"Fraud,  in  relation  to  the  matter  actually 
tried  or  so  in  issue  that  it  might  have  been 
tried,  is  not  available  as  a  defense  to  such  a 
judgment  As  to  such  fraud,  the  case  above 
referred  to,  holds,  that  'the  party  is  estopped 
to  set  up  such  fraud,  because  the  judgment  is 
the  highest  evidence  and  cannot  be  contra- 
dicted.'   •    *    • 

"Bearing  in  mind  the  law  as  declared  by  the 
authorities  above  cited,  it  is  clear  that  the 
fraud  alleged  in  the  answer  is  not  such  fraud 
as  would  constitute  an  available  defense  to  the 
judgment  sued  on.    If  Hockett's  testimony  was 
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false,  even  to  the  extent  of  perjury,  it  is  evi- 
dent that  it  was  conceming  a  matter  either 
actually  tried  or  which  might  have  been  tried 
in  the  action  in  the  Kansas  court.  In  fact,  it 
appears,  that  the  judgment  was  rendered  upon 
the  testimony  given  by  Hockett  as  to  tiie  cor- 
rectness of  the  account— which  is  alleged  to 
have  been  false — and  hence  the  fraud  alleged 
related  to  an  issue  actually  tried. 

"Counsel  for  plaintiff  in  error,  contends,  that 
there  was  fraudulent  concealment  and  collusion 
as  to  the  settlement  which  distinguishes  this 
case  from  those  above  referred  to,  but  we  see 
no  difference  in  the  principle;  for  if  there 
were  such,  it  was  in  relation  to  matters  tried 
in  that  case  or  which  were  within  the  power 
of  the  company  to  have  litigated.  The  alleged 
fact  that  owing  to  the  death  of  the  treasurer  of 
the  company  who  made  the  settlement,  the  com- 
pany was  not  sufficiently  informed  to  enable 
it  to  make  this  defense  until  long  after  judg- 
ment was  rendered  in  the  Kansas  court,  does 
not  serve  to  render  it  available  as  a  defense  or 
counterclaim  in  an  attack  upon  a  foreign  judg- 
ment, although  it  might  be  available  in  a  direct 
attack,  in  a  proper  case." 

In  Van  Patten  v.  Boyd,  20  N.  M.  250,  150 
Pac.  917,  there  was  an  attempt  to  review  the 
decision  of  the  officers  of  the  United  States 
Land  Office,  on  the  ground  that  It  was  ob- 
tained by  false  testimony.    The  court  said: 

"The  theory  upon  which  the  second  defense, 
and  by  way  of  counterclaim  proceeds,  is  that 
the  appellee  testified  falsely  at  the  hearing 
upon  his  application  in  the  United  States  Land 
Office  at  Idis  Cruces,  N.  M.,  relative  to  cer- 
tain material  facts,  which  are  set  out  in  the 
counterclaim,  and  that  but  for  such  false  tes- 
timony, etc.,  necessarily  affecting  the  judgment 
of  the  officers  before  whom  it  was  given  and 
by  whom  it  was  considered,  appellant  would 
have  received  a  patent  to  the  land.  Appellant 
does  not  allege  that  by  reason  of  any  fraud 
practiced  by  appellee  he  was  prevented  from 
fully  presenting  his  case  to  the  proper  officer, 
but  his  claim  is  based  solely  upon  the  ground 
that  perjured  testimony  was  given  by  appellee. 
The  courts  genei'ally  hold  that  the  decision  of 
the  proper  officers  of  the  Land  Department  on 
questions  of  fact  in  a  contest  is  conclusive 
on  the  courts  and,  in  the  absence  of  fraud  in 
preventing  a  party  from  presenting  his  case, 
or  fraud  practiced  by  the  officers  of  the  De- 
partment, the  decision  is  not  subject  to  review 
by  the  courts  by  a  charge  of  perjury  against 
witnesses.  This  must  necessarily  be  the  cor- 
rect rule,  otherwise  the  losing  party  in  such  a 
contest  would,  in  most  cases,  be  able  to  secure 
a  review  in  the  courts,  because  he  could  secure 
the  same  by  an  allegation  that  the  successful 
party  had  been  guilty  of  perjury.  In  all  these 
cases  there  is  usuaUy  a  conflict  in  the  testi- 
mony, and  the  unsuccessful  party,  honestly  no 
doubt;  entertains  the  belief  tiiat  the  successful 
party  has  employed  perjured  testimony.  This 
question,  however,  is  settled  by  decisions  of 
the  Supreme  Court  of  the  United  States,  and 
requires  no  further  discussion,  save  a  reference 
to  the  decided  cases." 

The  court  then  cites  the  Throckmorton 
Case  and  the  other  federal  decisions. 
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In  view  of  these  dedsions  It  Is  Idle  to  re- 
view at  length  the  anthorities  from  other 
states.  It  Is  sufficient  to  say  that,  with  very 
few  exceptions,  they  support  the  rule  adopt- 
ed here.  Many  of  them  may  be  found  In 
Boring  V.  Ott,  138  Wis.  260,  119  N.  W.  865, 
Id  li.  R.  A.  (N.  S.)  1080,  and  in  the  notes  In 
10  I<.  R.  A.  (N.  S.)  216,  and  U  B..  A.  1017B, 
429. 

In  obedience  to  the  controlling  legal  prin- 
ciples, and  following  our  previous  decisions, 
we  hold  that  the  district  court  was  correct 
in  deciding  that  the  perjury  committed  on 
the  trial  of  the  original  case  was  not  of  it- 
self alone,  and  under  the  circumstances  here 
alleged,  sufficient  to  require  the  vacating  of 
the  judgment. 

The  Judgment  of  the  trial  coart  is  there- 
fore affirmed ;  and  it  is  so  ordered. 

RATNOLDS,  C.  J.,  and  PARKER,  J.,  con- 
cur. 


ADAMS  at  ai.  v.  BLUMENSHINE. 
(No.  2646.) 

(Supreme  Court  of  New  Mexico.    Jan.  13, 
1922.) 

(ByUabui  (y  the  OourU) 

Husband  and  wife  <S=>249— Spedflo  (Mrform- 
ance  «=>  1 4— Partners'  real  estate  held  com* 
munlty   pro|<erty;   contract  to   convey   oom- 
manlty  property  signed  by  hnsband  alone  nn- 
enforoeable. 
Real  estate,  acquired  by  two  husbands  by 
deed  to  them  as  individaals,  but  who  are  at  the 
time  engaged  in  a  partnersliip  busineBs  in  which 
the  real  estate  is  used,  is  nevertheless  com- 
munity property  and  subject  to  the  rights  of 
their  respective  wives  therein,  in  the  absence 
of  evidence  that  the  real  estate  was  acquired 
as  a  firm  asset,  and  that  the  same  was  re- 
quired to  pay  off  firm  debts  or  to  adjust  equi- 
ties between  the  partners.    A  contract  to  con- 
vey such  land  by  the  two  husbands  alone,  and 
in  which  the  two  wives  did  not  join,  will  not 
be  specifically  enforced. 

Appeal  from  District  Court,  Bernalillo 
County;  Hickey,  Judge. 

Suit  for  specific  performance  by  George  H. 
Blumensbine  against  William  H.  Adams  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

Thos.  J.  Mabry,  of  Albuquerque,  for  ap- 
pellants. 
A.  B.  Stroup,  of  Albuquerque,  for  aiipeUee. 

PARELER,  J.  This  is  a  suit  for  specific 
performance  of  a  contract  for  the  sale  of 
real  estate.  The  facts  are  all  stipulated, 
and  may  be  briefly  stated  as  follows : 


W.  H.  Adams  and  Mrs.  W.  H.  Adams  were 
husband  and  wife  on  April  16,  1916.  James 
L.  Curd  and  Annie  B.  Curd  were  husband 
and  wife  on  said  April  15, 1916.  In  the  year 
1910  Curd  and  Adams  began  the  operation  of 
a  dairy  business  as  copartners  under  the 
firm  name  of  Curd  &  Adams.  There  was  no 
written  partnership  agreement,  bat  they  di- 
vided the  profits  and  shared  the  losses  equal- 
ly. In  1912  the  property  involved  was  con- 
veyed by  one  Ferguson  and  wife  to  the  said 
James  L.  Curd  and  W.  H.  Adams  as  indi- 
viduals, $600  of  the  purchase  price  of  the 
land  being  paid;  each  of  the  said  vendees 
contributing  one-half  thereof.  They  thereup- 
on borrowed  $2,000  with  which  they  com- 
pleted the  payment  of  the  purchase  price, 
and  this  loan  was  afterwards  paid  in  due 
course  out  of  the  Income  of  the  dairy  busi- 
ness. From  the  time  of  the  purchase  of  this 
property  until  the  15th  day  of  April,  1916, 
the  firm  of  Curd  ft  Adams  operated  their 
dairy  business  on  the  premises,  and  the  two 
Adamses  and  the  two  Curds  used  the  premis- 
es for  their  homes,  neither  family  having 
any  other  homestead  during  all  that  tim& 
On  April  15,  1916,  Curd  and  Adams,  "doing 
business  as  Curd  ft  Adams,"  leased  to  one 
Miller  and  one  Blumenshine,  a  partnership 
under  the  name  of  MUler  &  Blumenshine,  the 
premises  involved  for  a  i>eriod  of  five  years 
from  that  date,  and  covenanted  with  said 
Miller  and  Blumenshine  that,  upon  tbe  pay- 
ment of  $3,000  at  any  time  within  the  temn 
of  the  lease,  they  would  execute  and  deliver 
a  warranty  deed  for  the  premises.  This 
lease  and  contract  to  seU  was  not  signed  by 
the  wives  of  said  Curd  and  said  Adams,  and 
the  women  protested  against  the  making  of 
the  said  lease,  and  especially  as  to  giving 
the  option  to  buy  the  property,  but  no  notice 
of  said  protest  was  ever  brought  home  to 
said  lessees.  About  April  1,  1916,  the  said 
Curd  and  Adams  negotiated  with  said  Miller 
and  Blumenshine  to  sell  their  partnership 
dairy  business,  cows,  equipment,  and  all  per- 
sonal property  connected  with  said  business, 
and  also  to  lease  the  premises  with  an  op- 
tion to  buy  as  heretofore  mentioned.  Curd 
and  Adams  remained  in  possession  of  all  of 
said  persona]  property  and  said  real  estate 
until  April  15,  1916,  when  tiie  lease  was  exe- 
cuted and  possession  delivered  to  the  said 
Miller  and  Blumenshine.  On  said  date  the 
firm  of  Curd  and  Adams  ceased  to  exist,  ex- 
cept for  the  purpose  of  collecting  the  ac- 
counts due  it  The  rent  under  said  lease 
was  thereafter  paid  and  divided  between  the 
said  Adams  and  Curd  until  the  time  of 
Curd's  death  in  1919,  since  which  time  Curd's 
share  has  been  paid  to  his  widow,  the  said 
Annie  B.  Curd.  The  said  sale  of  the  part- 
nership property  and  the  lease  and  covenant 
to  sell  the  real  estate  in  question  was  not 
made  for  the  purpose  of  paying  partnership 
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debts,  but  wa»  done  stinply  in  the  course  and 
at  the  time  of  closing  out  the  partnership 
bnslneaB. 

It  is  stipulated  by  counsel  that  there  Is 
but  one  question  to  be  considered,  and  that 
Is  whether  the  real  estate  in  question  was 
partnership  property,  or  whether  It  was  the 
community  property  of  the  two  families 
mentioned.  The  Judgment  of  the  court  be- 
low was  for  specific  performance  of  the  con- 
tract to  sell  and  convey,  and  the  correctness 
of  this  judgment  will  turn  upon  the  question, 
among  other  things,  as  to  whether  this  real 
estate  was  partnership  property  or  was  com- 
munity property. 

In  determining  the  question  Inyolved  some 
general  considerations  will  be  first  stated. 

It  may  be  said  generally  that  a  partner- 
ship, unaided  by  statute,  cannot  hold  title  to 
real  estate.  It  is  said  by  Mr.  Parsons  and 
others  that  the  reason  for  this  is  that  a 
partnership  Is  not  a  person,  and  is  conse- 
quently Incapable  of  taking  by  deed.  Par- 
sons (m  Partnership  (2d  Ed.)  p.  370. 

Partners  ordinarily  hold  real  estate  as 
tenants  In  common  under  a  conveyance  to 
them  by  name.  20  R.  C.  Ij.,  Partnership,  J 
66;  Rowley,  Mod.  Law  of  Partnership,  ( 
283. 

The  presumption  is  always  against  the  in- 
dusion  in  the  firm  assets  at  real  estate  held 
by  the  partners  as  tenants  in  common,  and 
the  presumption  is  that  the  ownership  is 
where  the  muniments  of  title  place  it.  20 
B.  G.  U  i  61;  Goldthwalte  v.  Janney,  102 
Ala.  431,  15  South.  560,  28  h,  B.  A.  161,  48 
Am.  St.  Rep.  56,  and  note. 

Real  estate,  however,  may  in  equity  be 
considered  firm  property,  and  will  be  so 
considered  when  such  Is  the  intention  and 
agreement  of  the  partners  at  the  time  of  Its 
acquisition.  20  R.  C.  L.  §  61 ;  Page  v.  Thom- 
as, 43  Ohio  St  38,  I  N.  a  79,  54  Am.  Rep. 
788,  and  note;  Ooldthwaite  v.  Janney,  102 
Ala.  431,  15  South.  560,  28  L.  R.  A.  161,  48 
Am.  St  Rep.  56,  and  note. 

There  need  be  no  express  agreement  to 
that  effect,  it  may  be  Implied,  but  in  every 
case  there  must  be  such  an  agreement.  The 
intention  or  agreement  of  the  partners  may 
be  evidenced  by  parol  proof,  and  need  not  be 
In  wriUng.  20  R.  C.  L.  S  62 ;  Ooldthwaite  T. 
Janney,  102  Ala.  431,  15  South.  560,  28  li.  R. 
A  161,  48  Am.  St.  Rep.  56,  and  note;  Rob- 
inson Bank  v.  MUler,  153  Hi.  244,  38  N.  B. 
1078,  27  li.  R.  A.  449,  46  Am.  St.  Rep.  883, 
and  notes ;  Johnson  v.  Hogan,  158  Mich.  635, 
123  N.  W.  801,  37  L.  R.  A.  (N.  S.)  889,  and 
note. 

Bvidence  of  various  iiinds  of  facts  Is  ad- 
missible to  show  such  Intention  or  agree- 
ment, such  as  the  use  to  which  the  property 
is  put,  or  the  manner  In  which  the  accounts 
of  the  firm,  in  regard  to  the  purchase  price, 
are  kept,  and  showing  whether  or  not  each 
partn^a  share  of   the   purchase   price   is 


charged  to  him,  or  whether  the  item  is  car- 
ried as  a  firm  Item;  whether  the  property 
was  purchased  with  firm  money,  whether  it 
was  purchased  for  firm  purposes,  and  per- 
haps other  similar  facts.    R.  C.  L.  IS  62-65. 

Where  real  estate,  the  title  whereof  is 
held  by  the  t>artner8  as  tenants  in  common, 
is  in  fact  acquired  as,  and  intended  by  the 
partners  to  be,  partnership  property,  that 
result  is  effectuated  by  means  of  the  doc- 
trine of  equitable  conversion,  whereby  the 
land  is  treated  as  personalty  for  the  purpose 
of  paying  the  firm  debts,  aud  adjusting  ac- 
counts and  equities  between  the  partners. 
The  basis  of  the  application  of  this  doctrine 
is  that  a  trust  la  implied  for  the  benefit  of 
the  partnership.  R.  G.  L.  |  74;  Adams  y. 
Church,  42  Or.  270,  70  Pac  1037,  59  X.  B.  A. 
782,  95  Am.  St  Rep.  740,  and  notes. 

In  England  the  doctrine  of  "out  and  out" 
equitable  conversion — that  is,  that  the  real 
estate  will  be  treated  as  partnership  person- 
alty tor  all  purposes,  even  as  against  the 
right  of  dower  and  inheritance — is  recog- 
niseed  both  by  decisions  and  later  by  statute. 
R.  O.  li.  §  75. 

In  America,  however,  the  doctrine  of  equi- 
table conversion  is  recognized  only  so  far  as 
is  necessary  to  effectuate  the  payment  of  the 
partnership  debts  and  the  adjustment  of  the 
equities  between  the  partners,  and  when  this 
has  been  done,  all  real  estate,  remaining  in 
specie,  assumes  all  of  its  characteristics  as 
such  and  is  subject  to  dower  or  other  rights 
of  the  wife,  and  descends  to  the  heirs  as  iu 
ordinary  cases.  R.  C.  L.  §g  76,  77,  79 ;  Adams 
T.  Caiurch,  42  Or.  270,  70  Pac.  1037,  59  L.  R. 
A.'  782,  95  Am.  St.  R^.  740;  Darrow  v.  Gal- 
klns,  154  N.  T.  608,  40  N.  E.  61,  48  L.  R.  A. 
299,  61  Am.  St  Rep.  637,  and  note;  Sieg  r. 
Greene  (C.  C.  A)  225  Fed.  956,  Ann.  Gas. 
19170,  1006. 

This  doctrine  does  not  exclude  the  right 
of  the  partners  to  agree  upon  an  "out  and 
out"  conversion  of  the  real  estate  into  per- 
sonalty, but  in  the  absence  of  such  agree- 
ment the  doctrine  prevails  without  excep- 
tion. 

This  doctrine  Is  necessarily  sound.  A 
partnership  can  really  own  no  property.  The 
property  of  the  firm  is  owned  by  the  mem- 
bers thereof.  It  is  charged  in  their  hands 
with  an  implied  trust  for  the  payment  of  the 
partnership  debts  and  the  adjustment  of  the 
equities  between  the  partners.  When  these 
things  have  been  accompUshed,  the  partners 
own  the  property  discharged  of  the  trust,  in 
the  absence  of  an  agreement  to  the  contrary. 

Applying  some  of  these  considerations  to 
the  facts  in  this  case,  it  becomes  apparent 
that  the  appellee,  plaintiff  below,  cannot  re- 
cover. The  real  estate  in  question  was  pur- 
chased by  the  two  partners  in  their  indi- 
vidual capacity,  each  paying  at  the  time  $300 
out  of  his  individual  funds.  There  is  no  evi- 
dence in  the  record  that  the  partners  at  this 
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time  agreed  or  understood  that  the  purchase 
vras  made  for  the  partnership,  or  otherwise 
than  as  tenants  in  common.     The  partners 
gave  a  mortgage  on   the  property  in  their 
individual  capacities,  and  the  mortgage  was 
afterwards  paid  out  of  the  profits  of  tlie 
dairy  business  In  which  the  partners  were 
engaged.     There  is  no  evidence  in  the  rec- 
ord tliat  these  moneys  were  treated  as  firm 
moneys,  or  tliat  they  were  not  paid  oat  as 
the  Individual  moneys  of  the  parties,  share 
and  share  alike.     It  appears  that  the  prem- 
ises were  used  in  carrying  on  the  operations 
of  the  dairy  business  by  the  partners,  bat 
it  likewise  api>ear8  tliat  each  partner,  with 
his   wife,   resided   upon   the  premises,   and 
used  the  same  as  his  home,  and  that  neither 
had  any  other  home  during  the  existence  of 
the  partnership.     The  use  of  the  premises 
was  as  much  for  a  homestead  for  these  {tar- 
ties  as  for  the  conducting  of  the  dairy  busi- 
ness, and  such  use  for  said  last-mentioned 
purpose  cannot,  under  the  circumstances,  be 
said  to  be  controlling.    The  mere  use  of  the 
property  for  firm  business  is  only  a  slight 
circumstance  tending  to  show  that  the  prem- 
ises were  Intended  to  be  partnership  proper- 
ty.   R.  C.  Ij.  S  62.    The  partnersWp  was  free 
from  debt    There  were  no  equities  requiring 
adjustment  between  the  partners  when  they 
determined  to  sell  out  their  dairy  business  to 
the  appellee  and  his  then  partner.     They 
sold  out  the  dairy  business,  and  at  the  same 
time  executed  the  lease  and  the  covenant  to 
sell  and  conv^.    The  real  estate  had  served 
all  of  its  purposes  as  a  trust  estate  for  the 
payment   of   debts  and    the   adjustment   of 
equities.  If  any  there  should  be,  and  it  was 
then  released  from  said  trust,  and  assumed 
all  of  Its  characteristics  as  real  estate.    So, 
even  If  it  did  api>ear  from   the  evidence, 
which  as  we  have  shown  it  does  not,  that  the 
partners  intended  and  agreed,  at  the  time 
they  bought  the  land,  that  It  should  be  part- 
nership property,  when  the  business  of  the 
partnership  was  closed  up,  it  was  released 
from  the  trust,  and  was  reconverted  Into 
real  estate  to  take  its  course  as  such  and  to 
be  subjected  to  community  property  rights, 
descent,  and  distribution  as  in  other  cases. 
The  only  direct  words  in  the  record  hinting 
at  the  fact  that  the  real  estate  was  consid- 
ered by  the  partners  as  partnership  property 
is  in  the  recital  in  the  lease  and  covenant 
that  It  was  executed  by  "Card  and  Adams, 
'doing  business  as  Curd  ft  Adams.'"     This 
recital  cannot  be  deemed  as  sufficient  evi- 
dence to  show  that  these  two  partners  had, 
at  the  time   they  purchased  this  property, 
agreed  or  understood  that  it  was  to  be  part- 
nership property,  or  that  they  intoided  at 
the  time  of  the  making  of  the  lease  and  cove- 
nant to  then  agree  that  it  was  to  be  consid- 
erei  partnership  property,  and  to  be  con- 
verted Into  personalty  for  distribution  as 


sacfa.  If,  indeed,  this  coold  be  done  without 
the  consult  of  the  wives.  The  recital  is  to 
be  held  more  properly  to  be  merely  a  de- 
scription of  perscHis. 

It  follows  that  this  real  estate  was  not 
partnership  property  when  acquired,  and 
never  became  such,  and,  even  if  it  had  be- 
come such  It  was  reconverted  into  real  es- 
tate by  the  winding  up  of  the  atTairs  of  the 
partnership,  and  that  the  right  of  the  re- 
spective wives  of  the  partners  attached  to 
the  same  as  community  property. 

If  the  premises  were  community  property, 
then  it  became  necessary  for  both  husband 
and  wife  to  join  in  any  deed  conveying  the 
same  under  the  provisions  of  chapter  84, 
Laws  1915,  and  any  transfer  or  conveyance 
of  the  same  attempted  to  be  made  by  the 
husband  alone  was  void  and  of  no  effect  If 
a  transfer  or  conveyance  of  the  property  by 
these  husbands  without  their  wives  Joining 
would  be  void  and  of  no  effect,  then  a  con- 
tract to  make  such  a  transfer  or  c<mveyanoe 
would  likewise  be  void  and  of  no  effect,  at 
least  so  far  as  specific  performance  of  the 
contract  is  concerned. 

It  follows  from  the  foregoing  that  there  is 
error  in  the  decree,  and  that  the  cause  should 
be  reversed  and  remanded,  with  directions 
to  set  aside  the  decree  for  specific  perform- 
ance, and  to  enter  a  decree  in  favor  of  the 
appellants  and  against  the  appellee;  and  it 
is  so  ordered. 

RAYNOIiDS,  O.  J.,  and  PARKKR,  J.,  con- 
cur. 


ATTORNEY  GENERAL  ex  rel.  READ,  Stata 
Bank  Examiner,  v.  RYAN,  Judge  of  the  Dis- 
trict Court  of  Sixth  Jadlclal  DM.  (No. 
2707.) 

(Supreme  Court  of  New  Mexico.    Jan.  14, 
1922.) 

(ByTtabu*  by  the  Court.) 

Banks  and  banking  «=377( I)— Statute  held  not 

to    require   district   Judge  to   amtoiat   kaak 

examiner  as  receiver. 

Chapter  1S4,  Laws  1921,   which  provides 

that  the  Attorney  General,  upon  a  report  and 

opinion  of  the  bank  examiner,  shall  institute 

proper  proceedings  "for  the  purpose  of  having 

the  bank  examiner  appointed  as  receiver"  of  an 

insolvent  bank,  does  not  make  it  compulsory 

on  the  district  judge  to  whom  the  application  is 

made  to  appoint  said  bank  examiner  as  said 

receiver,  but  the  judge  has  discretion  in  the 

matter  and  may  appoint  another  at  receiver. 

Parker,  J.,  dissenting. 

Petition  by  the  Attorney  Cteneral,  on  the 
relation  of  James  B.  Read,  as  State  Bank 
Examiner,  for  a  writ  of  mandamus  against 
Raymond  R.  Ryan,  Judge  of  the  District - 
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Court  of  the  Sixth  Judicial  District.    Writ 
denied. 

Harry  S.  Bowman,  Atty.  Gen.,  and  A.  M. 
Edwards,  Asst.  Atty.  Gen.,  for  petitioner. 

F.  W.  VeUacott,  of  Silver  City,  and  A.  B. 
Renehan,  of  Santa  W6,  for  respondent 

RAYNOLDS,  G.  J.  This  is  an  original  pro- 
ceeding in  mandamus  brought  by  the  Attor- 
ney General,  on  the  relation  of  James  B. 
Read,  state  bank  ex.aminer  of  the  state  of 
New  Mexico,  against  Raymond  R.  Ryan, 
judge  of  the  district  court  of  the  Sixth  Judi- 
cial district,  to  compel  said  judge  to  appoint 
the  bank  examiner  receiver  of  the  State 
Bank  of  Lordsburg,  N.  M.  tfpon  the  filing 
of  the  petition  of  relator  in  this  court  an  al- 
ternative writ  of  mandamus  was  issued 
commanding  the  respondent  to  appoint  the 
bank  examiner  receiver,  or  show  cause  why 
he  had  not  done  so.  To  this  writ  respond- 
ent made  a  return  challenging  the  constitu- 
tionality of  the  act  as  an  encroachment  on 
the   constitutional  power   of   the   Judiciary. 

The  admitted  facts  are  as  follows:  The 
petitioner,  as  state  bank  examiner,  proceed- 
ing under  chapter  134,  Laws  1921,  after  an 
examination  of  the  hfFairs  and  condition  of 
the  State  Bank  of  Lordsburg,  became  satis- 
fled  that  the  bank  could  not  resume  business 
nor  liquidate  Its  indebtedness  to  the  satisfac- 
tion of  all  its  creditors,  and  made  a  report 
of  such  examination  and  his  opinion  thereon 
to  the  Attorney  General.  The  Attorney  Gen- 
eral then  Instituted  proceedings  in  the  dis- 
trict court  of  the  Sixth  judicial  district  be- 
fore the  respondent,  the  Judge  of  said  court, 
for  the  purpose  of  having  said  petitioner  ap- 
pointed receiver  to  take  charge  of  said  bank 
and  wind  up  Its  affairs.  The  respondent  re- 
fused to  appoint  the  petitioner  as  receiver, 
but  apiMlnted  another  in  his  stead. 

The  sole  question  in  this  case  is  whether 
or  not  under  chapter  134,  Laws  1921,  the 
district  Judge  to  whom  application  for  the 
appointment  of  a  receiver  for  an  insolvent 
bank  la  made  Is  bound  to  appoint  the«^ate 
bank  examiner  receiver  and  has  no  discre- 
tion to  appoint  another.  The  statute  (chap- 
ter 134,  Laws  1921)  is  as  foUows: 

"Upon  taking  charge  of  any  bank,  the  state 
bank  examiner  shall,  as  soon  as  possible,  as- 
certain by  a  thorough  examination  of  its  affairs 
its  actoal  condition,  and  if  lie  shall  become 
satisfied  that  such  bank  cannot  resume  busi- 
ness or  liquidate  its  indebtedness  to  the  satis- 
faction of  all  of  its  creditors,  he  shall  make  a 
full  and  complete  report  of  such  examination 
and  his  opinion  to  the  Attorney  General  who 
shall  institute,  forthwith,  proper  proceedings 
in  the  proper  court  for  the  purpose  of  having 
the  state  bank  examiner  appointed  as  receiver 
to  take  charge  of  such  bank  and  wind  up  Its 
affairs  and  the  buBlness  thereof  for  the  benefit 
of  Its  depositors,  creditors  and  stockholders. 
Such  proceedings  shall  be  governed  by  the  pro- 
visions of  the   «eaeral  incorporation  laws  for 


the  winding  up  of  insolvent  corporations.  And 
the  bank  examiner  may  appoint,  with  the  con* 
sent  of  the  district  court,  special  assistant  bank 
examiners  and  ex  ofldo  receivers  to  assist  in 
the  winding  up  of  the  affairs  of  such  insolvent 
banks  and  such  special  assistant  bank  examin- 
ers and  ex  officio  receiyers  shall  qualify  by  sub- 
scribing and  filing  with  the  bank  examiner  an 
oath  in  form  and  substance  the  same  as  that 
required  by  said  bank  examiner  and  giving  a 
bond  in  such  form  and  amount  as  may  be  re- 
quired by  the  district  court,  and  for  their  serv- 
ices as  such  special  assistant  bank  examiners 
and  ex  officio  receivers  they  shall  receive  such 
compensation  as  may  be  fixed  by  the  bank  ex- 
aminer subject  to  approval  by  the  court;  such 
compensation  to  be  allowed  by  the  court  as 
costs  in  the  case  of  the  appointment  of  a  re- 
ceiver." 

By  the  terms  of  this  act  the  Attorney  Gen- 
eral is  to  institute  proper  proceedings  for 
the  purpose  of  having  the  state  bank  ex- 
aminer appointed  receiver,  but  there  Is  noth- 
ing In  this  act,  either  by  its  terms  or  by  in- 
ference, that  makes  it  the  duty  of  the  court 
to  appoint  such  bank  examines  receiver. 
The  act,  on  the  other  hand,  provides  that 
the  proceedings  shall  be  governed  by  the  pro- 
visions of  the  general  inaorporation  laws 
for  the  winding  up  of  insolvent  corporations 
(Codification  1915,  SS  954-976,  inclusive),  and 
thereby  gives  to  the  district  court  complete 
control  and  supervision  of  the  receive^.  The 
bank  examiner  Is  not  by  statute  made  re- 
ceiver of  Insolvent  banks,  as  be  Is  In  some 
Jurisdictions,  nor  is  he'  a  receiver  for  an  in- 
solvent bank  appointed  by  the  executive  de- 
partment. Under  this  statute  he  applies  td 
the  court  to  be  appointed  receiver,  and  Is 
not  In  any  better  position  by  virtue  of  his 
office  as  state  bank  examiner  than  any  other 
applicant  We  hold  that,  had  the  Legisla- 
ture Intended  the  state  bank  examiner  should 
be  receiver  of  insolvent  banks,  it  would  have 
so  provided,  and  a  different  question  as  to 
the  constitutionality  of  such  act  might  arise. 
But  the  statute  does  not  so  provide.  It  re- 
quires the  Attorney  General  to  Institute  prop- 
er proceedings  for  the  purpose  of  having  rhe 
bank  examiner  apqpolntcd  as  receiver.  The 
act  does  not  attempt  to  contrcA  the  discre- 
tion of  the  court  in  appointing  a  receiver, 
and  under  It  the  court  may  appoint  or  re- 
fuse to  appoint  the  applicant  as  receiver. 

Whether  the  appointment  of  a  receiver  is 
a  Judicial  act  and  is  not  within  the  consti- 
tutional i>ower  of  the  executive  or  legislative 
departments  we  do  not  decide,  but  hold  In 
this  case  that  the  act  which  we  are  consider- 
ing does  not  attempt  to  control  the  Judicial 
discretion,  nor  encroach  ujwn  the  Judicial  de- 
partment of  the  state,  but  leaves  the  court 
free  to  act  upon  application  of  the  bank  ex- 
aminer. 

For  reasons  above  stated,  the  writ  la  de- 
nied; and  It  Is  so  ordered. 

DAVIS,  J.,  concurs. 
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PARECER,  J.  I  difisent.  The  statnte  Is 
mandatory  as  to  the  appointment  of  t&e 
state  bank  examiner  as  recelrer  of  inaolvent 
banks  In  all  cases,  and  suc-h  requirement  Is 
not  an  encroachment  upon  tbe  Judicial 
power. 


HUMPHREYS  et  al.  v.  FLETCHER. 
(No.  2584.) 

(Supreme  Court  of  New  Mexico.    Jan.  18, 
1922.) 

(ByUahui  ly  the  Court.) 

1.  IMInes  and  minerals  «=975— Lease  not  ex- 
tended  by  payment  of  rentals  In  Ilea  of  drlll- 
Ing. 

Tlie  term  of  an  oil  and  gas  lease,  definitely 
fixed,  is  not  extended  by  payment  of  rentals 
wliich,  under  the  proTisions  of  the  lease,  may 
be  paid  in  lien  of  drilling. 

2.  Appeal  and  error  ®=»I93(I)  —  Defeots  in 
complaint  may  not  be  raised  for  first  time 
on  appeal. 

Defects  in  a  complaint,  supplied  by  other 
pleadings  or  proof  below,  may  not  be  raise;^ 
for  the  first  time  on  appeal. 

Error  to  District  Ourt,  Eddy  County; 
Bratton,  Jndge. 

Action  by  Mary  El.  Fletcber  against  S.  O. 
Humphreys  and  another.  Judgment  for 
idalntlff,  and  defendants  bring  error.  Af- 
firmed. 

B.  P,  Davles,  of  Santa  V6,  for  plaintlfts  In 
error. 

S.  D.  Stennls,  Jr.,  and  Chas.  H.  Jones,  both 
of  Carlsbad,  for  defendant  In  error. 

DAVIS,  J.  On  the  19th  of  October,  1917. 
Mary  E.  Sletdier  executed  an  oil  and  gas 
lease  In  favor  of  S.  6.  Humphreys  upon  real 
estate  In  Eddy  county.  The  lease  on  its 
face  was  for  a  term  of  two  years  and  as 
long  thereafter  as  oil  or  gas  should  be  pro- 
duced from  the  premises  by  the  lessee.  Hum- 
phreys asslped  the  lease  to  Faris. 

On  November  1,  1019,  after  the  expiration 
of  tbe  two-year  period,  a  complaint  was  filed 
by  Mary  E.  Fletcher  against  Humphreys  and 
Faris,  alleging  that  they  were  still  asserting 
some  claim  or  rights  under  the  lease;  that 
no  oil  or  gas  had  ever  been  produced  from 
the  premises;  'and  praying  that  the  lease  be 
declared  Inoperative  and  camceled,  and  that 
the  defendants  be  barred  and  estopped  from 
cialmLag  any  rights  under  it. 

After  the  introduction  of  evldotce  on  the 
trial  of  the  case  the  defendant  Farts  asked 
leave  to  file  a  second  amended  answer,  so 
as  to  make  his  pleadings  conform  to  his  the- 
ory of  the  facts  as  proven.  This  permission 
was  granted  and  the  answer  filed.    In  it  he 


admitted  that  plaintiff  was  the  owner  of  the 
real  estate  upon  which  the  lease  was  execut- 
ed, admitted  that  he  was  the  owner  of  the  oil 
and  gas  lease,  and  by  way  of  new  matter  and 
cross-complaint  alleged  that  the  lease  was 
for  a  term  of  five  years  instead  of  two  years. 
The  answer  stated  that  Humphreys  prepared 
the  lease  for  a  term  of  five  years  and  sent 
it  by  maU  to  Mary  E  Fletcher  for  execution; 
that  she  altered  the  form  sent  her  by  chang- 
ing the  word  "five"  to  "two,"  so  that  the 
lease  on  Its  face  was  for  a  term  of  two  years, 
and  then  returned  It  to  Humphreys  by  malL 
Humphreys  did  not  read  the  lease,  but  took 
It  on  the  assumption  that  It  was  for  a  period 
of  five  years,  and  under  the  same  belief  he 
assigned  It  to  Faris  and  Faris  accepted  It, 
and  the  fact  that  the  lease  was  for  two 
years  Instead  of  five  was  not  discovered  un- 
til this  proceeding  was  commenced.  The 
prayer  of  cross-complaint  was  that  the  lease 
be  reformed  so  as  to  make  It  for  a  term  of 
five  years. 

The  only  issue  presented  to  the  court  vn- 
der  these  pleadings  was  as  to  the  term  of 
the  lease. 

Plaintiff  Introduced  the  lease  in  evidence, 
proved  that  no  oil  or  gas  had  been  produced, 
and  rested.  Defendant  Faris  Introduced  evi- 
dence in  support  of  his  contention  that  the 
Intention  of  the  iwrtles  was  to  make  a  five- 
year  lease  and  s<»ue  other  evidence  as  to  the 
payments  of  rentals,  which,  in  the  view  we 
take  of  the  case  was  immaterial.  The  court 
found  the  Issues  ot  fact  In  favor  of  the  plain- 
tiff, dedared  tbe  lease  Inoperative,  null,  and 
void,  and  barred  the  defoidants  from  claim- 
ing any  rights  under  it. 

[1]  The  lease  contained  the  common  provi- 
sions as  to  drilling  by  the  lessee  or  payment 
of  rent  in  lieu  of  drilling.    It  provided  that 
If  no  well  was  commehced  on  or  before  the 
19th  day  of  October,  1918,  the  lease  should 
terminate,  unless  on  or  before  that  date  tbe 
lessee  should  pay  a  certain  rental,  payment 
of  which  should  defer  the  obligation  to  drill 
for  U  months  from  that  date,  or  until  Octo- 
ber 19,  1919.     The  lease  likewise  provided/^ 
that  similar  payments  should  farther  defer  . 
the  drilling  for  like  periods.    Plaintiffs  in  er- 
ror argue  that  the  complaint  was  Insuffi- 
cient  to   constitute   a   cause  of  action   and 
therefore  conferred  no  jurisdiction  upon  the 
trial  court,  because  it  did  not  all^e  that 
the  term  of  the  lease  had  not  been  extmded 
by  payments  of  this  rental  money.    But  the  ^ 
lease  did  not  provide  that  the  two-year  term    . 
should  be  extended  by  payment  of  the  rent.   / 
The  only  ^x>ssibillty  of  the  extension  of  that   . 
period  xmder  the  lease  was  by  the  production 
of  oil  or  gas.    "Bie  payment  of  rent  obviated  i 
the  necessity  for  drilling  within  the  time 
stipulated,  but  went  no  further.    Obviously 
the  right  of  occupation  of  the  premises  for 
the  purpose  of  drilling  was  limited  by  the 
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term  of  the  lease,  and  the  payment  of  rent  in 
lieu  of  drilling  was  effective  only  during  the 
lease  term.  To  this  effect  is  Indiana  Natural 
Gas  &  OU  Co.  T.  Grainger,  88  Ind.  App.  559, 
70  N.  E.  396^  Allegattons  relative  to  snch 
rental  payments  were  neither  necessary  nor 
IHToper  in  the  complaint. 

■  In  Archer  on  Oil  and  Gas,  p.  122,  the  con- 
struction above  given  is  stated  as  follows: 

"What  is  called  the  'rental  period'  must  not 
be  confounded  with  the  'term'  of  the  lease. 
The  term  la  fixed.  The  rental  period,  while 
definitely  stated,  is  the  subject  of  modification 
or  waiver  during  the  term  by  the  lessor  and 
lessee  at  their  pleasure,  and  such  modification 
or  waiver  need  not  be  in  writing,  while  if  oil 
or  gas  is  not  found  in  paying  quantities,  to 
extend  the  term  -a  new  lease  or  writing  to  that 
effect  is  necessary." 

This  construction  of  the  lease  likewise  dis- 
ix>aes  of  the  arguqieut  of  plaintiffs  in  error 
that  the  defendant  in  error  ratified  the  lease 
and  cored  any  defects  in  its  performance  as 
to  drilling  by  the  acceptance  of  partial  pay- 
ments of  the  rent,  or  that  she  was  obligated 
to  restore  the  statns  quo  by  returning 
amoonts  received  in  such  partial  payments. 
The  payment  of  rental  had  nothing, to  do 
with  the  extension  of  the  two-year  term  stat- 
ed in  the  lease. 

Plaintiffs  In  error  likewise  contend  that 
the  complaint  was  insufficient  upon  Its  face 
because  it  stated  no  ground  for  equitable  re- 
lief, and  the  argument  is  made  that  it  can- 
not be  supported  as  a  bill  to  remove  a  cloud 
on  the  title  because  the  complaint  does  not 
iall^e  title  or  ownership  of  the  land,  pos- 
session of  it,  nor  in  terms  that  the  claim  of 
plaintiffs  In  error  constituted  a  cloud  on  the 
title  or  was  adverse  to  her  estate.  No  de- 
murrer was  died  nor  was  any  attack  made 
upon  the  sufficiency  of  the  complaint  in  the 
court  below.  The  only  theory  upon  which 
the  question  can  be  raised  here  Is  that  the 
complaint  was  so  defective  that  no  Jurisdic- 
tion was  conferred  upon  the  trial  court  In 
passing  upon  such  a  matter  after  trial,  we 
look  to  the  entire  record. 

[2]  Plaintiffs  In  error,  instead  of  attacking 
the  complaint,  invoked  the  equitable  jurlsdlc- 
tioa  of  the  court  by  asking  for  the  reforma- 
tion of  the  lease,  and  by  their  pleadings  and 
proof  supplied  the  defect  in  the  complaint 
in  their  failure  to  allege  title,  possession,  and 
the  adverse  nature  of  their  claim.  They  can- 
not suggest  the  defects  In  this  court  for  the 
first  time.  In  Jamison  v.  McMillen,  26  N.  M. 
231,  190  Pac.  726,  the  court  said: 

"If  the  defendant  fails  to  object  to  the  com- 
plaint and  litigates  the  material  fact  or  facts 
omitted  therefrom,  he  cannot  after  judgment 
raise  the  question  as  to  the  insufficiency  of  the  I 
complaint,  and  on  appeal  the  complaint  would 
be  amended  to  conform  to  the  facts  proven  on 
the  trial." 


If  equitable  Jurlsdictl<m  was  lacking  under 
the  complaint,  it  was  conferred  by  tli» 
amended  answer  and  proof.  The  court  deter- 
mined the  issaes  ot  fact  against  plaintiffs 
in  error  and  refused  to  reform  the  leaae. 
The  finding  of  the  Issues  against  plaintiffs 
In  error  was  conclusive  of  this  case. 

The  plaintiff  in  error  Humphreys  filed  no 
pleadings  in  the  lower  court  and  did  not  ap- 
pear on  the  trial,  but  since  no  disttnctltxi 
is  drawn  between  the  two  plaintiffs  in  error 
in  the  briefs  of  the  parties  here  we  make 
none. 

The  Judgment  ct  the  trial  court  is  there- 
fore affirmed;  and  it  is  so  ordered. 


RATNOLDS,  a  J., 
cur. 


and  PABKBB,  3^  con- 


OALLCGOS   V.    LOPEZ.    (No.   2614.) 

(Supreme  Court  of  New  Mexico.    Jan.  6, 
1922.) 

(ByUabut  by  the  Oowrt.) 

Replevin  «=393— General  verdict  Is  snflloleirt; 

la  absence  of  request  for  fladlngs. 

_  A  general  verdict  in  a  replevin  case  is  snf- 
ficient,  in  the  absence  of  a  request  for  special 

findings. 

Appeal  from  District  Ooort,  Union  County; 
Leib,  Jndge. 

Action  by  Leandro  M.  Gallegos  against  Bu- 
maldo  Jjopez.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

O.  T.  Toombs  and  Livingston  Taylor,  both 
of  Clayton,  for  appellant 
T.  A.  Whelan,  of  CHayton,  for  appellee. 

DAVIS,  J.  This  is  an  action  in  replevin 
by  which  appellant  sought  to  recover  cattle 
of  which  he  claimed  ownership,  and  whidi 
were  in  possession  of  appellee.  The  cattle 
were  taken  and  returned  to  him  under  the 
writ  Appellee's  answer  was  a  general  de- 
nial The  issue  <hi  the  trial  was  as  to  own- 
ership, each  party  Introducing  evidence  to 
show  title  in  himself.  The  Jury  returned  a 
general  verdict  for  appellee,  as  follows: 

"We,  the  jury  in  the  above  entitled  cause, 
find  for  the  defendant." 

Upon  this  verdict  Judgment  was  entered, 
ordering  that  the  cattle  be  returned  to  appel- 
lee, describing  them  according  to  the  descrip- 
tion in  the  writ 

The  only  error  assigned  is  that  the  verdict 
is  not  sufficient  to  sustain  the  Judgment 
Appellant  argues  that  the  verdict  should  con- 
tain a  description  of  the  property  and 
should  have  found  specifically  which  of  the 
contending  imrtles  was  the  owner  of  the  cat- 
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tie,  and  whether  the  withholding  by  appellee 
was  unlawful.  There  Is  no  merit  in  the  ar- 
gument. Appellant  made  no  request  for  spe- 
cial findings.  This  form  of  verdict  was  sub- 
mitted to  the  Jury  by  the  court,  and  appel- 
lant did  not  object  in  any  way  to  it.  The  gen- 
eral verdict  for  defendant  was  a  finding  for 
him  upon  all  the  Issues  of  fact  made  by  the 
pleadings.  There  was  no  necessity  for  a  de- 
scription of  the  cattle.  The  verdict  applied 
to  the  cattle  ii^  Iltigati<m,  the  description  of 
which  he  himself  furnished  in  the  replevin 
affidavit  A  repetition  of  tbe  description  in 
such  a  verdict  was  both  unnecessary  and  Im- 
proper. 

The  judgment  of  the  court  below  is  af- 
firmed;  and  It  Is  so  ordered. 

RAYNOLDS,  C.  J.,  and  PARKER,  J.,  con- 
cur. 


MERRILL  V.  PENASCO  LUMBER  CO.  et  aL 
(No.  2625.) 

(Supreme  Court  of  New  Mexico.    Jan.  13, 
1922.) 

(Byttaiut  by  the  Court.) 

1.  Master  and  servant  «=>388  —  Depandenoy 
within  Compensation  Act  question  of  fact. 

Actual  dependency  within  the  meaning  of 
the  Workman's  Compensation  Act  is  a  ques- 
tion of  fact,  to  be  determined  by  the  circum- 
stances of  each  case. 

2.  Master  aid  servant  «=s388  —  Depandenoy 
within  GompeiMatlon  Act  not  proved  by  lia- 
bility to  support. 

Legal  liability  to  support  does  not  of  itself 
prove  dependency. 

3.  Master  and  servant  ^=9388  —  Dependency 
within  Compensation  Act  not  negatived  by 
nonsupport. 

Failure  of  a  husband  to  support  his  wife 
and  children  for  a  considerable  time  prior  to 
the  accident  which  caused  his  death  does  not 
of  itself  prove  that  they  were  not  actual  de- 
pendents. 

4.  Master  and  servant  «s»373— Injury  by  fall- 
ing tree  held  to  "arise  out  of  employment" 
within  Compensation  Act. 

An  accident  to  a  workman  employed  in  a 
forest,  caused  by  a  falling  tree,  and  resulting  in 
his  death,  under  tbe  circumstances  of  this  case, 
arose  out  of  his  employment  within  the  mean- 
ing of  the  Workman's  Compensation  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Appeal  from  Uistrlet  Court,  Otero  County; 
Ed  Mechem,  Judge. 

Proceeding  by  Ida  B.  Merrill  against  the 
Pefiasco  Lumber  Company,  employer,  and 
the   Western    Indemnity   Company,  insurer. 


for  compensation  under  the  Workman's  (Com- 
pensation Act  for  the  death  of  plaintiff's 
husband,  J.  M.  Merrill.  Judgment  for  plaiu- 
tifC,  and  defendants  appeal.    Affirmed. 

W.  H.  Winter  and  Winter,  (Soldsteln,  Mill- 
er, McBroom  &  Scott,  all  of  El  Paso,  Tex., 
for  appellants. 

Lee  R.  York,  of  Alaraogordo,  for  appellee. 

DAVIS,  J.  In  March,  1920,  J.  M.  Merrill 
was  an  employee  of  the  PeSasco  Lumber 
C/Ompany,  working  in  the  woods  in  the  Sac- 
ramento mountains  as  a  teamster.  On  the 
3d  of  that  month  he  was  driving  a  team 
skidding  logs.  It  was  a  very  windy  day,  one 
of  the  witnesses  describing  the  wind  as  a 
"fierce  gale."  Many  trees  blew  down,  not  an 
uncommon  occurrence  in  those  woods.  One 
of  these  trees  in  falling  struck  Merrill  and 
killed  him.  No  one  was  working  on  the  tree, 
and  his  employer  in  no  way  caused  Its  fall. 
Merrill  was  a  married  man  with  three  dM- 
dren.  This  proceeding  was  commenced  by 
the  widow  on  behalf  of  herself  and  children 
to  recover  the  compensation  for  his  death 
allowed  by  tbe  Workman's  Compensation 
Act.     Judgment  was  rendered  in  her  favor. 

[1]  «&.ppellants  contend  that  the  widow  and 
children  were  not  actual  dependents  upon 
Merrill,  and  consequently  not  entitled  to 
compensation.  The  argument  is  that  the 
burden  was  upon  them  to  show  actual  de- 
pendency under  chapter  83,  {  12  (J)  2,  Laws 
1917,  and  that  they  failed  In  the  proof,  and 
indeed  proved  the  contrary,  since  it  was 
shown  that  at  the  time  of  his  death  Merrill 
was  not  actually  supporting  them.  The 
statute  provides  that  a  widow.  It  living  with 
the  deceased,  or  legally  entitled  to  be  sup- 
ported by  him,  and  actually  dependent  upcm 
him,  is  entitled  to  compensation  under  the 
act.  Appellee  and  deceased  were  living  sep- 
arate and  apart  at  the  time  of  his  death, 
but  she  was  still  legally  entitled  to  his  sup- 
port She  was  without  income  of  her  own. 
She  had  done  washing,  Ironing,  and  canvass- 
ing, had  received  a  small  sum  of  money  from 
the  sale  of  a  piece  of  property,  and  had  had 
some  assistance  from  her  father  and  uncles. 
From  these  sources  she  had  supported  her- 
self and  her  children. 

While  the  statute  uses  the  word  "actually" 
as  limiting  the  word  "dependent,"  this  can 
mean  notliing  more  than  that  the  widow 
must  have  been  dependent  in  fact  as  well  as 
in  law.  In  a  sense  every  wife  and  child  is 
legally  dependent  upon  the  husband  and  fa- 
ther, and  there  may  in  some  instances  be  a 
distinction  betwe^i  such  legal  dependency 
and  the  dependency  in  fact  contemplated  by 
the  statute.  Courts  have  met  with  consid- 
erable difficulty  in  laying  down  a  general 
rule  as  to  who  are  actual  dependents  under 
such  a  statute,  and  the  rules  established  are 
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of  a  negiitlTe  rather  than  a  positive  charac- 
ter. It  seems  to  be  well  settled  by  authority 
that  the  existence  of  a  marriage  with  conse- 
quent liability  to  support  does  not  of  Itself 
prove  actual  dependency,  and  Instances  eas- 
ily come  to  mind  of  married  women  who  are 
not  actually  dependent  upon  their  husbands 
for  support.  Many  statutes  create  a  pre- 
sumption of  dependency  In  favor  of  certain 
classes,  but  ours  does  not,  following  In  this 
respect  the  original  English  act  But  just 
as  the  existence  of  the  marital  status  does 
not  of  itself  prove  dependency,  so  the  lack 
of  actual  support  by  the  husband  does  not  of 
Itself  negative  dependency.  The  failure  to 
suK>ort  Is  only  one  circumstance  for  consid- 
eration. The  reasons  for  it,  the  length  of  its 
continuance,  the  mutual  attitude  and  means 
of  the  parties,  the  probable  resumption  ot 
doty,  and  other  similar  matters  may  have  a 
distinct  bearing  on  the  subject  If  d^>end- 
ency  were  determined  only  by  the  fact  of 
contribution  to  support,  a  wife  and  children 
mi^t  be  dependent  one  week  and  cease  to 
be  the  next  according  to  the  caprice  of  the 
husband  and  father.  Sud>  a  theory  lacks 
support  from  authority.  In  Parson  v.  Mur- 
phy, 101  Neb.  542,  168  N.  W.  847,  L,  B.  A. 
1918F,  479,  a  mother  was  held  to  be  depend- 
ent on  her  son  although  be  bad  not  actually 
supported  her  and  was  not  contributing  to 
her  support  at  the  time  of  his  death.  He  had 
written  five  months  before  that  he  would 
come  and  live  with  her  and  support  her,  but 
for  reasons  beyond  his  control  did  not  do 
so.    The  court  said: 

"Defendants'  argument  on  tills  point  can- 
not I>e  stistained.  We  believe -tlie  statute  is 
susceptible  of  an  interpretation  that  more  near- 
ly accords  witli  the  main  purpose  of  its  enact- 
ment The  act  is  one  of  general  interest,  not 
only  to  the  woricman  and  his  employer,  but  as 
well  to  the  state,  and  it  should  be  so  construed 
that  technical  refinementts  of  interpretation 
will  not  be  permitted  to  defeat  it.  Among  its 
objects  are  these:  That  the  cost  of  the  in- 
jury may  be  charged  to  the  industry  in  wliich 
it  occurs;  the  prevention  of  tedious  and  costly 
litigation;  a  speedy  settlement  between  em- 
ployer and  employee;  and  to  prevent  dependent 
persons  from  becoming  a  public  burden. 
•  •  *  It  is  not  shown  that  the  widow's  son 
made  an;  contributions  to  her  support.  But  in 
any  event  this  feature  is  not  important,  in  view 
of  our  holding  that  the  question  of  contribution, 
as  it  is  contended  for  by  defendants,  is  not 
controlling     *    *    • 

"That  plaintiff's  son  was  capable  of  earning 
the  wages  usual  to  his  employment  affirm- 
atively appears.  *  *  •  But  for  the  accident 
he  would  now,  in  human  probability,  be  a  wage- 
earner,  and  thus  be  in  a  position  to  supply 
plaintiff  in  pursuance  of  his  promise.  It  is  al- 
ways presumed,  until  overcome  by  proof,  that 
a  man  will  do  his  duty.  It  cannot  be  known, 
and  will  not  be  presumed,  that  Nels  Parson, 
if  living,  would  be  unmindful  of  his  filial  duty, 
with  or  without  promise,  to  support  his  aged 
and  dependent  parent   The  question  ot  legal  | 


liability  to  support  does  not  of  itself  determine 

the  question  at  issue." 

In  Re  Carroll,  65  Ind.  App,  146, 116  N.  B. 
844,  the  court  said: 

"Among  the  elements  that  are  indicia  of  a 
state  of  dependency  are  an  obligation  to  snp< 
port,  the  fact  that  contributions  have  been 
made  to  that  end,  that  the  claimant  in  any  case 
is  shown  to  have  relied  on  such  contributions 
and  their  continuing,  and  the  existence  of  some 
reasonable  grounds  as  a  basis  for  a  probability 
of  their  continuance,  or  of  a  renewal  thereof, 
if  interrupted.  We  would  not  be  understood 
as  Indicating  that  all  these  elements  must  ex- 
ist in  each  case,  in  order  that  there  may  be  a 
state  of  dependency." 

In  Sweet  v.  Sherwood  Ice  Co.,  40  B.  1. 203, 
100  Atl.  316,  the  doctrine  was  recognized 
that,  while  the  obligation  to  support  does  not 
of  Itself  determine  dependency  yet,  when 
such  legal  obligation  is  coupled  vrith  a  rea- 
sonable probabiUty  that  it  will  be  fulfilled,  it 
constitutes  one  of  the  tests  of  dependency. 
Case  notes  ui>on  this  question  will  be  found 
in  L.  R.  A.  1918F,  483,  and  Ann.  Cas.  1918B, 
749. 

[2,3]  Coming  now  to  the  particular  facts 
in  this  case,  we  find  that  Merrill  and  his 
wife  separated  in  March,  1918,  Merrill  re- 
maining in  the  vicinity  for  a  short  time  and 
then  going  to  Kentucky.  Before  leaving  he 
arranged  with  local  merchants  to  furnish 
her  with  groceries  end  dry  goods,  paying 
the  bills  thus  contracted  up  to  about  July, 
1918.  He  sent  her  money  on  two  occasions. 
After'^thjs  he  became  sick,  and  wrote  his 
sister  saying  he  was  unable  to  work,  and  to 
send  him  money.  Shortly  before  the  employ- 
ment in  which  he  met  his  death  he  returned 
to  the  place  of  iiis  wife's  residence,  gave  her 
a  small  sum  of  money,  and  told  her  he  was 
going,  to  su[^>ort  her  and  the  children,  and 
that  be  did  not  want  her  to  work  longer. 
She  could  reasonably  expect  this  promise  to 
be  kept,  and  there  was  probability  tliat  her 
expectations  would  be  realized.  Without  the 
temporary  aid  from  the  proceeds  of  the  sale 
of  her  property,  and  without  the  voluntary 
assistance  of  her  family,  her  ability  to  sup- 
port herself  and  diildren  may  be  doubted. 
In  spite  of  his  failure  to  contribute  to  her 
support  for  a  considerable  period,  and  of 
the  fact  that  she  was  able  to  maintain  her- 
self and  her  children  in  some  fashion  through 
her  own  efforts,  and  with  the  assistance  of 
her  relatives,  we  conclude  that,  under  the 
circumstances  shown,  she  and  they  were 
nevertheless  actual  dependents  upon  him  at 
the  time  of  his  death  within  the  meaning  of 
the  statute. 

[4]  Appellants  further  contend  that  the 
accident  which  caused  Merrill's  death  did 
not  arise  out  of  his  employment  and  argue 
that  the  tree  fell  through  no  act  or  negli- 
gence ot  the  employer,  but  because  ot  a  Tio- 
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lent  storm,  for  wtaldi  no  human  agency  could 
be  responsible,  and  it  Is  argued  that  the  em- 
ployee  was  in  no  greater  danger  from  such 
accident  than  were  the  other  employees  or 
the  general  publla  If  we  were  de&ling  with 
a  common-law  action  for  personal  injuries 
to  an  employee,  the  negligence  of  the  em- 
ployer would  be  the  first  subject  of  inquiry, 
for  it  would  be  the  basis  of  the  liability.  But 
no  such  question  arises  under  the  Workman's 
Compensation  Law.  The  economic  theory  of 
its  enactment  is  to  place  upon  the  industry 
instead  of  upoa  the  indlyidual  the  loss  re- 
sulting from  injuries  to  its  employees,  and 
the  loss  is  to  be  thus  shifted  in  the  case  of 
all  accidents  arising  out  of  and  in  the  course 
of  the  employment.  It  is  a  new  liability 
created  entirely  by  statute,  and  having  no 
relation  In  principle  or  effect  to  that  whldi 
arose  at  common  law  for  injuries,  or  un- 
der statutory  provisions  covering  death  by 
wrongful  act 

The  words  "arising  out  of"  the  employ- 
ment are  foimd  in  the  original  English  act 
and  are  In  the  statutes  of  most  of  the  states. 
The  question  as  to  whether  a  particular  ac- 
cident falls  within  their  scope  has  been  the 
subject  of  frequent  declslMis.  Certainly  the 
employment  must  have  had  some  causal  con- 
necti(»i  with  the  accident:  the  accident  must 
result  from  a  rislc  reasonably  Incident  to  the 
emidoyment,  or  the  Injury  cannot  be  said  to 
arise  out  of  It.  A  nsk  common  to  ,the  public 
generally,  and  not  Increased  by  the  circum- 
stances of  the  employment,  would  not  fall 
within  this  language  of  the  act  A  risk  pe- 
culiar to  the  Industry  certainly  would'.  Be- 
tween the  two  extremes  comes  the  gradation 
in  instances  which  are  more  difficult  of  solu- 
ti<Hi  as  they  reach  middle  ground. 

The  rule  is  Illustrated  by  the  decisions  in 
cases  where  the  death  of  the  employee  was 
caused  by  lightning.  Without  attempting  to 
lay  down  an  absolute  rule,  for  eadi  case 
must  be  determined  according  to  its  own 
facts,  the  authorities  seem  to  hold  that  if 
the  deceased  by  reason  of  his  employment 
was  exposed  to  a  risk  of  Injury  by  a  storm 
or  other  action  of  the  elements  greater  than 
that  to  whidi  the  public  was  subject  or  his 
employment  necessarily  accentuated  the  nat- 
ural hazard,  tbe  injury  arose  out  of  the  em- 
ployment Thus  In  State  v.  District  Court 
129  Minn.  502,  1B3  N.  W.  110,  I*  R.  A.  1918A, 
344,  dealing  with  the  death  by  lightning  of 


the  driver  of  an  Ice  wagon  whose' duties  re- 
quired him  to  be  out  of  doors  at  all  times 
and  in  substantial  disregard  of  weather 
conditions,  and  in  holding  that  such-  an  ac- 
cident arose  out  of  his  onployment  the  court 
said: 

"It  the  deceased  was  exposed  to  injury  from 
lightning  by  reason  of  his  employment,  some- 
thing more  than  the  normal  risk  to  which  all 
are  subject  If  his  employment  necessarily  ac- 
centuated the  nataral  hazard  from  lightning, 
and  the  accident  was  natural  to  the  employ- 
ment though  unexpected  or  unusual,  then  a 
finding  is  sustained  that  the  accident  from 
Ughtmng  was  one  'arising  out  of  employment' 
An  injury,  to  come  within  the  Compensation 
Act  need  not  be  an  anticipated  one;  nor,  in 
general,  need  it  be  one  peculiar  tA  the  particu- 
lu  employment  in  which  he  is  engaged  at  the 
time." 

A  general  discussion  of  the  principle  ap- 
plicable will  be  found  in  28  R.  C.  L.  796,  and 
many  cases  are  collected  in  the  notes  to  Cen- 
tral 111.  Public  Service  Co.  v.  Industrial 
Commission,  13  A.  L.  R.  974. 

Examining  the  facts  of  the  case  now  be- 
fore us,  we  find  that  the  accident  occurred 
in  the  course  of  lumberbig  operations  in  the 
Sacramento  mountains.  It  needs  no  proof  to 
show  that  the  mountain  regions  of  New 
Mexico  are  subject  to  sudden  fierce  and  vi- 
olent storms.  It  is  a  matter  of  commcm 
knowledge  that  the  blowing  down  of  trees 
In  such  storms  is  not  an  \uiusual  occurrence, 
and,  if  proof  were  necessary  as  to  the  par- 
ticular region  where  tills  accident  occurred, 
it  Is  found  in  the  evidence.  The  risk  of  in- 
jury from  the  filling  of  such  trees  is  <Hie 
naturally  incident  to  an  employment  in  that 
industry,  and  one  whldi  both  employer  and 
employee  must  anticipate.  Their  work  is 
necessarily  in  the  woods  among  the  trees, 
and  usually  far  from  considerable  habita- 
tions. The  employees  from  the  very  condi- 
tions under  which  they  must  work  are  sub- 
jected to  this  risk  In  a  much  greater  degree 
than  the  goieral  public.  Their  work  is  car- 
ried on  In  a  place  peculiarly  subject  to  such 
danger.  Under  the  principle  already  pointed 
out,  the  accident  which  is  the  basis  of  this 
proceeding  did  arise  out  of  the  employment. 

The  decision  of  the  district  court  was  cor- 
rect, and  Is  affirmed,  and  it  is  so  ordered. 


BAYNOLD8,    O. 
concur. 


J.,    and    PARKER,   J., 
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LOPEZ  V.  LOPEZ  et  al.     (N«.  2526.) 
(Supreme  Court  of  New  Mexico.    Jan.  0, 1922.) 

(Syllaltu  bv  the  Court.) 

1.  DisMvery  «s>22— Whan  dafaaianfs  aa> 
swer  la  raaiMnsiva  ta  bill  fllad  withoot  Intar- 
rogatoriaa,  plaintiff  cannot  treat 'answar  aa 
vaiifleii,  nor  oross-examlne  defendanta  oD' 
thalr  answers  In  consolidated  cases. 

Where,  in  a  suit  in  equity  for  dlscoTery  in 
aid  of  an  action  at  law,  the  defendant's  answer 
is  responsive  to  the  bill  (no  interrogatories 
being  filed  with  the  bill),  the  plaintiff  cannot, 
by  filing  a  reply  to  the  answer,  treat  the  answer 
aa  a  verified  pleading,  nor  haa  he  the  right, 
on  the  trial  of  the  consolidated  law  and  equity 
casea,  to  cross-examine  the  defendanta  on  their 
answera. 

2.  DIaoovery  «=s>22— Plaintiff  held  bonnd  by 
answers  elloHed,  aniesa  overoomlng  them  by 
auffldent  testimony. 

In  each  a  case  he  is  bound  by  the  answer 
elicited  in  his  bill  of  discovery,  and  can  only 
overcome  such  sworn  answers  by  the  contra- 
dictory testimony  of  two  witnesses,  or  by  the 
testimony  of  one  witness  and  corroborating  cir- 
cumstances or  documentary  evidence,  and  where 
the  burden  of  proof  thus  put  upon  him  ia  not 
sustained,  the  case  ia  properly  dismissed. 

Appeal  from  District  Court,  Valencia 
County;  M.  O.  Mecbem,  Judge. 

Action  by  Antonio  Lopez,  administrator  of 
the  estate  of  Maria  Ignacla  Baca  de  Lopez, 
against  Severo  Lopez,  and  others,  and  from 
a  Judgment  dismissing  the  complaint  the 
plaintiff  appeals.    Affirmed. 

Rodey  &  Bodey,  of  Albuquerque,  for  ap- 
pellant. 

Harry  P.  Owen,  of  Los  Lunas,  and  B.  P. 
Barnes,  of  Albuquerque,  for  appellees. 

BATNOLDS,  O.  J.  This  Is  an  appeal'  from 
a  Judgment  of  the  lower  court  dismissing  the 
plaintUTs  complaint.  The  plaintiff  below,' 
appellant  here,  filed  bis  complaint  below,  en- 
titling it  "A  BlU  for  Discovery  and  for  an 
Accounting."  In  it,  after  setting  out  that 
the  appellant  was  the  duly  appointed  admin- 
istrator of  the  estate  ef  Maria  Ignacla  Baca 
de  Lopez,  and  that  she  died  intestate  leav- 
ing considerable  property  and  ten  children 
aa  heirs,  be  alleged  that  Ave  of  the  heirs, 
naming  them,  bad  Joined  and  conspired  to- 
gether to  possess  themselves  of  a  greater 
portion  of  tbe  estate  than  they  were  entitled 
to,  and  had  refused  tbe  appellant  any  in- 
formation in  regard  to  tbe  estate,  although 
often  requested  to  give  bUn  such  informa- 
tion, and  that  tbey  bad  also  refused  to  ren- 
der it  possible  for  him  to  possess  himself 
of  tbe  property  belonging  to  the  estate  or 
make  an  inventory  thereof,  and  that  by  rea- 
son of  eucb  facts  be  found  it  necessary  to 
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bring  a  bill  for  dlacovery  against  said  de- 
fendants. He  also  alleged  that  they  had  ap- 
propriated the  property  in  que8ti<m;  that 
they  claimed  it  by  virtue  of  a  certain  al- 
leged transfer  made  during  the  lifetime  of 
said  Maria  Baca  de  Lopez;  and  be  prayed 
that  the  defendants  make  answer  and  dis- 
covery to  each  of  the  charges  in  bis  bill  of 
complaint,  but  not  under  oath,  and  require 
them  to  discover  and  show  what  simi  oi 
sums  of  money  were  In  the  bouse  at  tbe 
time  of  tbe  death  of  Maria  Baca  de  Lopez, 
and  also  require  them  to  discover  and  show 
what  personal  property,  household  furni- 
ture, farming  implements,  etc.,  they  bad  and 
possessed;  and  further  prayed  that — 

"In  default  of  making  snch  a  showing  as  will 
relieve  them  in  the  premises,  and  after  issua 
Joined  by  this  complaint  of  the  allegations  in 
bis  bill,  to  be  awarded  Judgment  against  the 
defendants,  and  each  of  them,  as  may  be  prop- 
er on  the  proofs,  *  *  *  for  such  sum  or 
sums  as  may  be  found  in  the  court  in  posses- 
sion of  them,  or  either  of  them,  and  for  such 
damages  in  lieu  of  the  property  appropriated, 
*  *  *  and  for  damages  in  the  premises  for 
wrongs  here  complained  of,  with  costs  of  suit 
in  all  in  the  sum  of  $25,000,  and  for  other 
general  specific  relief  as  the  conrt  shall  deem 
meet  and  proper." 

To  this  complaint  a  demurrer  was  filed, 
wblcb  was  sustained  by  the  court,  and  tbe 
plaintiff  given  20  days  in  which  to  file  an 
amended  complaint  Within  the  20  days  an 
amended  complaint  was  filed,  which  was  en- 
titled, "Amended  BlU  for  Discovery  tCnd  in 
Aid  of  a  Suit  at  Law."  In  this  amended 
bill  tbe  allegations  made  in  tbe  original  bill 
were  repeated,  but  respondents  were  re- 
quired to  answer  under  oath,  and  there  was 
added  thereto  a  statement  that  the  admin- 
istrator, the  appellant  here,  seeks  to  recover 
the  sum  of  $25,000  damages  on  account  of 
personal  property  belonging  to  tbe  estate 
taken  possession  of  and  kept  by  the  respond- 
enta. 

At  the  same  time  this  amended  bill  was 
filed  In  the  original  case  No.  2081  a  second 
action  was  filed,  No.  2134,  in  which  appel- 
lant sought  to  recover,  as  administrator 
aforesaid,  the  sum  of  $26^000  from  the  re- 
spondents. To  the  amended  bill  in  No.  2081 
a  motion  to  strike  from  tbe  files  was  filed 
and  denied',  a  demurrer  was  subsequently 
filed  to  the  amended  bill,  which  was  over- 
ruled, and  thereafter  an  answer  was  filed  by 
the  defendants,  setting  forth  their  claims  to 
the  property  in  question.  To  this  answer  to 
the  amended  bill  a  "replication"  was  filed 
by  tbe  appellant,  denying  the  allegations  set 
forth  In  the  answer.  To  the  complaint  filed 
in  cause  2134  (the  action  at  law)  a  motion 
to  make  more  definite  and  certain,  was  filed 
and  denied.  A  demurrer  was  then  filed  and 
overruled.  Upon  the  overruling  of  the  de- 
murrer  defendants  answered,   denying  the 
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allegations  in  the  complaint.  To  this  answer 
a  "replication"  was  filed.  The  two  cases 
were  consolidated  and  tried  before  the  court 
without  a  Jury.  At  the  conclusion  of  the  ap- 
pellant's evidence,  upon  a  motion  made  by 
the  appellees,  the  court  dismissed  the  com- 
plaint on  the  ground  that  the  plaintiff  be- 
low, appellabt  here,  bad  not  made  a  prima 
facie  case. 

The  appellant  assigned  numerous  errors, 
many  of  which  relate  to  the  rulings  of  the 
court  on  the  exclusion  of  certain  evidence, 
but,  in  our  opinion,  the  whole  matter  is  con- 
trolled by  assignment  No.  1,  In  which  ap- 
pellant alleges  that  the  court  erred  in  hold- 
ing that  plaintiff  had  not  made  a  prima  facie 
case  and  for  which  alleged  failure  the  con- 
solidated cases  were  dismissed. 

[t]  Appellant's  contention  apparentiy  Is 
that  the  allegations  of  appellees  made  in 
their  answer  to  his  bill  of  discovery  amount- 
ed to  no  more  than  testimony  imder  oath, 
and  that  he  had  the  right  to  cross-examine 
them.  He  further  seems  to  contend  that 
the  answer  under  oath  of  these  defendants 
amounted  to  no  more  than  a  verified  plead- 
ing of  denial,  the  truth  of  the  allegations, 
denials  of  which,  by  filing  his  replication, 
he  put  in  Issue  as  in  any  ordinary  suit,  and 
that  upon  a  trial  of  the  case  he  would  ap- 
parently not  be  bound  by  such  answers.  No 
attempt  in  this  case  was  made  to  comply 
with  sections  2171  or  2172,  Code  1915,  as  to 
the  filing  of  interrogatories.  The  bill  was 
evidently  brought  under  section  4068,  Code 
1015,  which  is  as  follows: 

"That  suits  in  equity  may  be  beg^un,  injunc- 
tiona  granted,  or  receivers  appointed,  in  aid  of 
any  suit  at  law  whether  the  same  has  been 
prosecuted  to  a  judgment  or  not,  provided,  that 
such  suit  at  law  has  been  begun  at  the  time 
any  such  equitable  relief  is  sought." 

It  is  questionable  whether  the  amended 
bill  for  discovery  was  not  a  departure  from 
the  original  bill  and  should  have  been  strick- 
en on  that  account  At  the  time  the  orig- 
inal bill  was  hied  there  was  no  suit  at  law 
pending,  and  the  authorities  uniformly  hold 
that  a  suit  at  law  must  either  be  pending 
or  contemplated  in  order  that  a  bill  of  dis- 
covery may  be  filed.  We  do  not  decide  these 
questions,  as  they  are  not  insisted  upon  by 
the  appellees,  and  treat  the  amended  bill  for 
discovery  in  aid  of  the  action  at  law  aS  If 
properly  filed  at  the  time  the  law  action  had 
been  begun.  We  have  been  unable  to  find 
authority,  nor  ha^  counsel  for  appellant  cit- 
ed any,  which  sustains  his  contention  that 
he  may  cross-examine  the  respondents  on 
their  answers,  and  that  said  answers  In  such 
a  case  are  merely  verified  pleadings,  which 
nave  little  or  no  weight  in  the  plaintiff's 
case.  On  the  other  hand,  the  authorities  are 
unanimous  that  answers  to  a  bill  of  discov- 
ery, or  an  answer  in  an  equity  suit,  are 
evidence   and  are  binding   upon   the  com- 


plaint Keeney  T.  Carillo,  2  N.  H.  480,  at 
page  407;  21  O.  J.  "Equity,"  par.  695,  note 
23;  Id.  par.  704D;  18  O.  J.  "Discovery,"  p. 
1066,  par.  39 ;  Jones'  Heirs  v.  Perry,  10  Yerg. 
(Tenn.)  59,  30  Am.  Dec.  430,  432;  Pollard  v. 
Lyman,  1  Day  (Conn.)  156,  2  Am.  Dec.  63, 
at  pages  68,  69;  Corbin  v.  Mills'  Executor,  19 
Grat  (Va.)  466;  BeU  v.  Moon,  79  Va.  341; 
Carpenter  v.  Providence,  etc.,  Ins.  Co.,  4 
•How.  185,  11  L.  Ed.  931,  at  page  946. 

As  to  the  conclusiveness  of  answers  to  in- 
terrogatories filed  with  the  bill  of  discovery, 
there  is  not  that  uniformity  of  decisions 
as  in  the  case  of  an  answer  in  an  equity 
suit.    The  rule  Is  stated  as  follows: 

"It  has  been  held  that  the  complaint  in  a  bill 
for  discovery  by  calling  for  an  answer  agrees 
to  abide  by  it  as  well  where  it  turns  out  to  be 
unfavorable  as  where  it  makes  for  him,  and 
that,  at  least  under  some  drcumstonces,  such 
answer  is  conclusive.  Ordinarily,  however,  an 
answer  to  a  bill  of  discovery  in  aid  to  a  suit 
of  law  is  not  conclusive,  especially  as  to  mat- 
ters in  avoidance.  What  weight  should  be  giv- 
en to  answers  is  a  question  upon  which  the 
cases  are  not  entirely  harmonious.  According 
to  some  authorities,  the  answer  is  entitled  to 
no  greater  consideration  than  the  answers  of 
the  parties'  own  witnesses  on  the  stand,  and 
may  be  controverted  in  the  same  way;  but,  ac- 
cording to  others,  a  responsive  answer  to  a  bill 
for  discovery  in  aid  of  a  suit  of  law  must  be 
taken  as  true,  unless  contradicted  by  two  wit- 
nesses or  by  one  with  pregnant  circumstances.' 
unless  it  has  been  held  defendant  is  proved 
utterly  unworthy  of  credit"  18  O.  J.  "Dis- 
covery," par.  40,  and  cases  dted. 

See,  also.  Ward's  Adm'r  v.  Cornett,  91  Va. 
676,  22  S.  E.  491,  49  L.  R  A.  556;  Thomp- 
son V.  Clark,  81  Va.  427,  at  page  428;  Shurtz 
V.  Johnson,  28  Grat  (Va.)  657. 

Although  the  am«ided  bill  had  not  at- 
tached to  it  Interrogatories  in  form,  it  has 
the  nature  of  an  interrogation  to  the  re- 
spondents and  was  therefore.  In  our  opinion, 
governed  by  the  rule  as  to  the  conclusiveness 
of  answers  to  Interrogatories  propounded  in  . 
or  with  a  bill  of  discovery.  The  rule  appli- 
cable to  the  conclusiveness  of  such  answers 
is  that  they  can  only  be  overcome  by  the 
contradictory  testimony  of  two  witnesses,  or 
the  testimony  of  one  witness  and  corroborat- 
ing circumstances  or  documentary  evidence. 
See  cases  supra.  See,  also,  9  B.  C.  L.  "Dis- 
covery,"  g  25. 

[2]  The  complainant,  by  his  form  of  ac- 
tion, sought  to  elicit  facts  from  the  respond- 
ents, and  he  must  be  bound  by  their  answers 
in  such  a  case  to  the  extent  which  the  law 
attaches  to  such  answers.  Appellant  cannot 
treat  the  verified  answers  or  the  sworn  an- 
swers to  interrogatories  In  the  form  of  an- 
swer to  his  bill  as  a  verified  pleading  mere- 
ly, but  is  bound  by  them  as  evidence  in  the 
case  In  this  form  of  action.  The  court  be- 
low, by  his  decision,  evldenUy  came  to  the 
conclusion  that  he  did  not  make  a  prima 
facie  case,  considering  both  the  testimony  of 
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his  own  witnesses  and  the  sworn  answers  of 
the  respondents  to  his  Interrogatories.  We 
have  carefully  read  the  record  and  agree 
with  the  conclusion  of  the  trial  court  In  this 
respect 

As  to  the  other  assignments  of  error  in  re- 
gard to  the  exclusion  of  evidence  offered,  we 
hold  that  the  assignments  are  without  merit. 
They  relate  to  the  exclusion  of  hearsay  evl- 
-dence  and  to  the  rejection  of  offers  to  prove 
Immaterial  matters. 

Finding  no  error  In  the  decision  of  the 
lower  court,  the  same  is  affirmed;  and  It 
Is  80  ordered. 

PARKEB,  J.,  concurs. 
DAVIS,  J.,  did  not  participate  in  this  de- 
cision. 


HENRY  L.  DOHERTY  &  CO.  et  al.  v, 
STEELE  et  al.     (No.  9450.) 

<8iipreme  Conrt  of  Colorado.     Jan.  6,  1022. 
BehearioK  Denied  Feb.  6,  1922.) 

1.  Waters  anil  water  oourse*  «=>228i/2,  New, 
vol.  lOA  K«y-No.  Series— Advance  payment 
on  price  of  Irrigation  system  of  no  value  an- 
iess  complete,  contrary  to  statute. 

The  proyisions  of  the  statutes  concerning 
the  purchase  by  irrigation  districts  of  complete 
irrigation  systems  and  for  psyment  therefor 
in  bonds  of  the  district  was  intended  to  prevent 
-difficulties  arising  from  advance  payments  on  a 
contract  for  the  pnrchase  of  a  system  to  he  en- 
larged by  the  seller,  and  which,  nnless  cotst- 
pleted,  would  be  of  no  value  to  the  district 

2.  Waters  and  water  courses  ^=»230(8)— Suit 
by  taxpayers  not  dismissed  because  sufflctent 
notice  not  given  directors  where  Irrigation 
district  asked  same  relief. 

A  suit  by  taxpayers  and  landowners  on  be- 
half of  an  irrigation  district  to  compel  the  re- 
turn of  irrigation  district  bonds  to.  the  district 
will  not  be  dismissed  becsnse  sufficient  notice 
was  not  given  the  directors  before  suit  was 
brought  so  as  to  enable  them  to  exercise  their 
-discretion,  where  the  district  was  a  party  from 
the  beginning  of  the  suit  and  never  made  any 
objection,  but,  on  the  contrary,  is  asking  the 
same  relief  asked  by  plaintiff. 

3.  Waters  and  water  courses  <g==>230 (6)— Per- 
sons to  whom  Irrigation  district  bonds  Issued 
eenditlonally  and  who  had  transferred  them 
may  be  required  to  repay  value. 

Where  bonds  were  delivered  as  an  advance 
payment  on  a  contract  for  the  purchase  by  an 
irrigation  district  of  an  irrigation  system  on  a 
condition  which  was  not  complied  with,  those 
to  whom  they  were  so  delivered  are  under  ob- 
ligation to  return  them,  and,  having  transferred 
them  to  others,  may  be  required  in  equity  to 
repay  their  value  to  the  district  whether  they 
were  transferred  to  holders  in  due  course  or 
-otherwise. 


4.  Waters  and  water  courses  4=>230(8)— That 
Irrigation  district  not  liable  for  bonds  Issued 
on  condition  ground  for  ordering  return. 

That  an  irrigation  district  is  not  liable  on 
bonds  issued  on  a  condition  which  was  not 
complied  with  is  a  reason  for  ordering  their 
return,  and  not  a  ground  for  objecting  to  a  de- 
cree ordering  defendant  to  return  them  or  re- 
pay their  value  to  the  district 

5.  Equity  (S=939(l)— Will  retain  Jorladlction 
and  grant  complete  relief  whether  action  ex 
delicto  or  ex  contractu. 

In  a  suit  by  taxpayers  and  landowners  on 
behalf  of  an  irrigation  district  to  avoid  a  con- 
tract and  compel  the  return  of  bonds  issued 
on  a  condition  which  had  not  been  complied 
with,  the  avoidance  of  the  contract  gave  juris- 
diction to  equity,  and  it  would  retain  jurisdic- 
tion to  do  complete  justice  by  ordering  the  re- 
turn of  the  bonds  or  repayment  of  their  value, 
whether  the  action  was  ex  delicto  or  ez  con- 
tractu; such  distinction  not  being  recognized 
in  equity. 

6.  Waters  and  water  courses  9=9230(8)— Fail- 
are  of  taxpayer's  complaint  to  offer  to  do 
equity  Immaterial  where  decree  required  it. 

In  a  taxpayer's  suit  on  behalf  of  an  irri- 
gation district  to  compel  the  return  of  bonds 
of  the  district  issued  on  a  condition  which  had 
not  been  complied  with,  the  failure  of  the  com- 
plaint to  offer  to  do  equity  was  immaterial 
where  the  court  treated  the  matter  as  if  equity 
had  been  offered  and  required  the  district  to  do 
equity,  as  a  taxpayer  could  not  offer  to  re- 
store the  status  quo. 

7.  MTaters  and  water  courses  ®=9230(8)— in 
suit  to  oompel  return  of  Irrigation  district 
bonds  decree  held  to  snffleiently  require  dis- 
trict to  do  equity. 

Where  under  a  contract  for  the  sale  to  an 
irrigation  district  of  an  irrigation  system  to 
be  extended  and  enlarged  and  delivered  as  a 
complete  system  bonds  of  the  district  were  de- 
livered conditionally  as  an  advance  payment 
but  the  condition  was  never  complied  with  in 
that  the  contractor  failed  to  convey  a  complete 
system,  a  decree  requiring  the  return  of  the 
bonds  sufficiently  required  the  district  to  do' 
equity  by  requiring  it  to  return  the  incomplete 
system,  though  the  system  was  worthless  to 
defendant;  it  being  likewise  worthless  to  the 
district 

8.  Waters  and  water  eonrses  «=»228i/2>  New, 
vol.  lOA  Key-No.  Series— Holder  of  bonds  Is- 
sued on  condition  bound  to  restore  them 
whether  eontraot  was  with  It  or  third  person. 

Where  irrigation  district  bonds  were  issued 
as  an  advance  payment  on  a  contract  on  a 
condition  which  had  not  been  complied  with, 
the  holder  was  bound  to  return  them  whether 
the  contract  was  its  contract  or  that  of  an- 
other through  whom  it  received  the  bonds  with 
full  notice  of  their  infirmities. 

9.  Judgment  C=3744 — Finding  In  former  action 
held  not  Inconsistent  with  finding  In  subse- 
quent action. 

Where  a  corporation  contracted  to  extend 
and  enlarge  an  irrigation  system  and  convey  it 
to  an  irrigation  district  for  a  specified  price  pay- 
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able  In  bondi  of  tbe  district,  and  a  snpplement- 
<*ry  contract  provided  for  the  iasoance  of  bonda 
of  the  par  valae  of  $250,000  on  transfer  to  the 
district  of  a  small  ditch  and  certain  rights  of 
way,  the  whole  Talae  of  which  did  not  exceed 
$6,000,  a  finding  in  a  former  snit  that  sndi 
bonds  were  delivered  on  account  and  in  ful- 
fillment of  the  second  contract  was  not  in- 
focsiatent  with  the  finding  in  a  later  snit  that 
the  bonds  were  delivered  as  an  advance  pay- 
ment in  contemplation  of  tbe  fulfillment  of  the 
«hole  contract  and  conveyance  of  a  completed 
■lyatem. 

t9.  Waters  and  water  coaree*  «=>228'/2,  New, 
vol.  lOA  Key-No.  Series— Contract  held  oae 
for  delivery   to    Irrlgatioa   district   of  eom- 
iriete  Irrigation  system. 
A.  contract  by  a  corporation  to  extend  and 
■snlarge  an  irrigation  system  and  deliver  it  to  an 
irrigation  district  for  a   specified   price   pay- 
able in   bonds   of  the   district   and  a   snpple- 
mentary   contract   providing    for    delivery    of 
bonds  of  the  par  value  of  $250,000  on  transfer 
to  tbe  district   of  a  small  ditch   and  certain 
rights  of  way  the  whole  value  of  which  did  not 
exceed  $6,000  held  not  to  provide  for  the  con- 
stroction  of  an  irrigation  system  nor  for  the 
delivery  of  a  partial  system,  bnt  for  delivery 
to  the  district  of  a  completed  system. 

1 1.  Waters  and  water  eoursee  C='228*/2,  New, 
vol.  IDA  Key-No.  Series— Void  contract  held 
not  to  annul  or  vary  oontraots  for  purchase 
of  Irrigation  system.. 

Where  a  corporation  contracted  to  extend 
and  enlarge  an  irrigation  system  and  deliver  it 
to  an  irrigation  district  as  a  complete  system, 
a  later  contract  modifying  the  first  contract, 
when  void  in  that  it  was  never  approved  by  tl^e 
taxpayers  and  landowners,  could  not  annul  or 
vary  the  original  contract 

12.  Waters  and  water  courses  «=»22S</2>  New, 
vol.  IDA  Key-No.  Series— Payment  by  Irri- 
gation district  held  an  advance  subject  to 
completion  of  Irrigation  district. 

Where  a  corporation  contracted  to  extend 
and  enlarge  an  irrigation  system  and  to  deliver 
•it  to  an  irrigation  district  for  a  price  payable  ' 
in  bonds  of  the  district,  and  a  Bupplementary 
contract  provided  for  the  delivery  of  bonds  of 
the  par  value  of  $250,000  on  transfer  to  tbe 
district  of  a  small  ditch  and  certain  rights  of 
way,  the  whole  value  of  which  did  not  exceed 
$6,000,  sacb  payment  in  bonds  held  an  advance 
subject  to  completion  of  the  whole  contract. 

13.  Emineut  domain  <&=3246  (5)— Waters  and 
water  courses  <S=>228</2,  New,  vol.  IDA  Key- 
No.  Series— I  rrlgation  district  cannot  abandon 
and  avoid  payment  after  ditch  built  and  main- 
tained for  seven  years. 

Where,  under  a  contract  by  which  a  cor- 
poration was  to  extend  and  enlarge  an  irriga- 
tion system  and  convey  it  to  an  irrigation  dis- 
trict, property  was  condemned  as  part  of  tbe 
system,  and  tbe  ditch  built  and  maintained  for 
seven  years,  the  district  could  not  elect  to 
abandon  and  avoid  payment  for  the  property, 
and  hence  was  entitled  to  reimbursement  upon 
surrender  of  tbe  -system  because  never  com- 
pleted. 


14.  Water*  and  water  eearses  «s>230(8)— De- 
cree  ordering   return   of  Irrlgatlea   distriet 
bonda  or  payment  of  par  value  by  boldar* 
rather  than  market  value  bald  eerreet 
Where   irrigation  district   bonds  were   is- 
sued on  a  condition  which  was  not  complied 
with,  a  decree  ordering  tbe  parties  to  whom 
they  were  issued  to  return  tiiem  or  pay  the 
district  their  par  value  was  not  erroneous  be- 
cause requiring  payment  of  the  par  value  in- 
stead  of   the   market   value,   although   it  was 
claimed   that   the   district  could  pardiase  tbe . 
bonds  on  the  market  for  less  than  their  par 
value;    this  course  being  likewise  open  to  de- 
fendants. 
Allen  and  Bailey,  JJ.,  dissenting. 

En    Banc 

Error  to  District  Court,  City  and  Comity 
of  Denver ;  Cbarles  C.  Butler,  Judge. 

Suit  by  Wilbur  P.  Steele,  on  bebalf  of 
himself  and  all  others  similarly  situated, 
and  others,  against  Henry  Ii.  Doherty  &  Co. 
and  others.  Decree  for  plaintiffs,  and  de- 
fendants bring  error.     Affirmed. 

Charles  F.  Tew,  Bardw^,  Hecox,  McOomk 
ft  Strong,  and  Henry  IfcAlllster,  Jr.,  all  of 
Denver  (Piatt  Sogers  and  Perry  D.  Rose, 
both  of  Denver,  of  counsd),  for  idalntlffs  la 
error. 

Hubert  L.  Shattuck,  of  Denver,  for  defend- 
ant in  error  Steele. 

Melville,  Melville  ft  Walton,  of  Denver, 
for  defendant  in  error  East  Denver  Munic- 
ipal Irr.  Diet 

DBNISON,  J.  Steele  was  plaintiff  below 
and  obtained  a  decree  requiring  Doherty  ft 
Co.  to  return  to  the  East  Denver  IrrigatiOB 
district  certain  bonds  of  that  district  which 
had  been  delivered  to  them  in  partial  i>er- 
formance  of  a  contract  The  facts  are  fully 
set  forth  in  the  case  of  Antero  ft  Lost  Park 
Reservoir  Co.  et  aL  v.  Lowe  et  aL,  69  Colo. 
409,  194  Pac.  M6. 

Briefly,  the  district.  In  1910,  by  its  board 
of  directors,  entered  into  a  contract  with  a 
corxx)ration  whidi  we  will  call  the  Promotion 
Company  for  tbe  purchase  of  a  completed 
system  of  Irrigation — reservoirs,  canals, 
gates,  etc. — specified  In  detail  in  the  contract, 
with  certain  water  and  water  rights,  all  to 
be  paid  for  by  the  district  in  bonds  of  the 
district,  to  the  amount  of  $3,000,000.  The 
contract  provided  that  the  systenf  should  be 
completed  and  turned  over  to  the  district 
not  later  than  June  1,  1913.  T%e  Promotion 
Company  had  a  cimtract  with  the  Antero  ft 
Lost  Park  Reservoir  Coirrpany  for  the  pur- 
chase of  its  system  for  $1,500,000,  and  were 
to  extend  and  enlarge  it  to  satisfy  the  spec- 
ifications of  the  contract  In  August,  1912, 
a  supplementary  contract  was  made  by  the 
authority  of  the  electors  of  tbe  district,  and 
by  that  ccmtract  $260,000  of  the  par  value  <tf 
the  $3,000,000  bond   Issue  was   authorized 
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to  be  dellyered  to  the  PromotlOD  Ck>mpuiT 
'  upon  the  transfer  to  the  district  by  the  Pro- 
motion Company  of  a  certain  small  ditch  and 
certain  rights  of  way  for  ditches,  the  whole 
value  of  which  did  not  exceed  $6,000;  and 
the  time  for  the  completion  of  the  system 
was  extended  to  January  1,  1914.  The  claim 
of  plaintiff  was  that  this  arrangement  was 
a  subterfnge  to  avoid  the  express  provisions 
Ot  the  statute  in  pursuance  of  which  the 
transaction  was  had  so  as  to  make  the  ad- 
vances of  bonds  on  the  purchase  price  of  the 
completed  system.  In  view  of  the  dedsion 
we  have  reached,  however,  that  is  immate- 
rial. 

Mo  work  of  any  Importance  was  done  by 
the  Promotion  Company.  For  a  little  work, 
however,  they  obtained  $18,000  of  the  bonds 
and  later  $29,000  advance  payment  on  the 
reservoir  called  the  Irondale,  which  con- 
tained only  800-acre  feet  of  water  and  wa» 
ol  no  value  except  In  connection  with  the 
completed'  system. 

The  Promotion  Company  assigned  Its  In- 
terests to  one  Locas,  who,  Febraary  3, 1913, 
obtained  what  was  called  a  modified  con- 
tract which  In  the  case  of  Antero,  etc.,  Co. 
V.  Lowe  we  held  was  void.  Under  the  au- 
thority of  this  void  contract  $713,500  par 
value  of  the  district  bonds  were  delivered  to 
Lncas  and  by  hlu  to  Doherty  &  Co.,  and 
Lucas,  who,  It  to  claimed,  was  merely  a 
dummy  for  Doherty  &  Co.,  did  a  large 
amount  of  work,  bat  failed  to  complete  the 
system  and  has  never  done  so. 

The  above  covers  all  the  essential  par- 
ticulars. 

[1]  Steele,  a  taxpayer  and  landowner  of 
the  district,  brought  this  suit  on  behalf  of 
himself  and  others,  to  compel  the  return  of 
the  bonds  so  delivered,  and  the  court  granted 
the  decree  upon  the  theory  that  the  bonds 
were  delivered  as  an  advance  paym^it  upon 
a  contract  for  the  purchase  of  property  which 
unless  completed,  was  of  no  value  to  the 
district,  and  which  was  to  be  completed  and 
delivered  as  a  whole. 

In  this  interpretation  of  the  contracts  we 
agree  with  the  court  below.  It  Is  manifest 
that  the  system,  unless  completed,  was  of  no 
value  whatever  to  the  district,  that  It  was 
ruinous  to  the  district  to  have  the  completion 
fail,  and  that  the  contract  required  a  com- 
plete system  to  be  d^vered  before  payment, 
and  we  regard  those  sections  of  the  statute 
concerning  purchase  of  completed  systems  as 
intended  to  prevent  such  difficulties  as  ap- 
pear in  this  case. 

We  notice  nine  points  which  the  plaintiffs 
In  error  have  argued : 

[2]  1.  They  say  that  Steele,  the  plaintiff 
taxpayer,  had  no  right  to  maintain  the 
action.  The  principal  grounds  of  this  argu- 
m^t  are  that  the  notice  required  to  be  given 
to  the  directors  before  a  taxpayer  is  en- 
titled to  bring  such  an  action  was  not  given, 
or  was  not  sufflclea^  and  that  the  choice  of 


remedies  was  within  the  discretion  of  the 
board  of  directors  and  could  not  be  usurped 
by  a  taxpayer  or  by  the  court. 

It  is  sufficient  answer  to  this  that  the  dis- 
trict itself  urged  before  the  court  below  and 
urges  here  the  same  relief  which  is  asked  by 
Steele,  who  asks  no  relief  other  than  that 
asked  by  the  district  The  district,  althoogh 
In  the  case  from  the  beginning,  has  never 
made  objection.  On  what  reasonable  ground 
can  the  other  defendants  now  claim  that 
the  district  was  entitled  to  the  exercise  of 
the  discretion  of  the  directors  before  this 
suit  was  begun?  Have  they  not  exercised  It, 
and  are  they  not  exercising  it  now? 

We  have  beem  able  to  find  no  authority  on 
this  question  of  the  attitude  of  the  district; 
but.  If  we  reverse  the  case  on  thto  ground, 
we  say  to  the  district : 

"Yon  may  not  have  what  yoo  ask  because  yoa 
are  not  asking  for  It."  "You  cannot  have 
what  yon  ask  because  yon  have  had  no  oppor- 
tnnlty  to  decide  whether  you  will  ask  for  it."  . 

We  cannot  see  that  it  makes  any  difference 
when  the  district  had  exercised  its  discre- 
tion, if  it  is  doing  BO  now.  It  has  not  com- 
plained of  Its  deprivation,  and  those  who  are 
complaining  are  doing  so  against  the  earnest 
protest  and  to  the  injury  of  the  district. 

To  dismiss  this  bill  because  the  plaintiff 
Steele  did  not  take  the  right,  formal  step  at 
the  start,  when  the  real  purpose  of  that  step 
has  been  accomplished,  would  be  to  "twist 
the  strands  of  precedent  into  a  rope  with 
which  to  strangle  justice."  Our  opinion  Is 
that  this  p<^t  to  not  well  taken. 

The  case  of  Antero  et  aL  v.  Lowe  et  al.  Is 
not  In  conflict  with  this  conclusion.  The 
plaintiffs  in  that  case,  taxpayers  of  this  same 
district,  were  seekii^  to  compel  the  district, 
against  its  will,  to  enforce  spedflc  perforne- 
ance  of  these  very  contracts,  a  manifest  at- 
tempt to  usurp  the  discretion  of  the  district 
authorities;  and  in  aU  the  Colorado  cases 
cited  by  plaintiff  In  error  the  corporation 
was  resisting  the  action  of  the  taxpayer  or 
stockholder. 

[3]  2.  It  Is  claimed  that  the  complaint 
states  no  cause  of  action  against  Doherty  & 
Co.  because  the  district  seeks  the  recovery  of 
the  bonds  and  an  injunction  against  taxes  to 
pay  them;'  that  that  remedy  Is  Inccmslstent 
with,  and  a  renunciation  of,  the  remedy  of 
recovery  of  the  value  of  the  bonds. 

If  the  bonds  were  so  wrongfully  delivered 
that  they  ought  to  be  returned,  then  they  to 
whom  they  were  so  delivered  ought  to  return 
.them.  They  cannot  relieve  themselves  of 
that  obligation  by  transferring  the  bonds  to 
others,  whether  those  others  be  holders  in 
due  course  or  not  They  are  In  a  position 
like  that  of  one  who  has  received  another's 
goods  and  sold  them  and  thus  converted 
them  to  hto  own  use. 

If  the  bonds  were  delivered  conditionally, 
as  an  advance,  as  the  trial  court  found,  then, 
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upon  the  fulfillment  of  the  condition — 1.  e., 
the  failure  to  convey  a  completed  syetem — 
they  to  whom  they  were  Bo  delivered  are 
under  obligation  to  return  them,  and  they 
cannot  relieve  themselves  of  that  duty  by  a 
transfer  to  others,  holders  in  due  course  or 
otherwise.  If  they  to  whom  the  bonds  were 
delivered  have  put  It  beyond  their  power  to 
return  them,  equity  is  not  therefore  power- 
less, but  will  require  them  to  compensate  the 
obligors,  according  to  the  elementary  equity 
practice.  .  The  equity  of  the  case,  stripped  of 
its  details,  we  attempt  to  Illustrate  under 
the  discussion  of  point  7. 

[4]  3.  It  is  claimed  there  is  no  cause  <tf 
action  against  Doherty  &  Co.,  because  the 
complaint  shows  that  the  district  is  not  liable 
upon  the  bonds.  That  is  one  of  the  reasons 
why  Doherty  &  Co.  are  obligated  to  return 
the  bonds,  which  the  decree  orders  them 
to  do. 

[t]  4.  It  is  objected  that  the  action  was 
ex  delicto,  and  the  Judgment  ez  contractu. 
It  is  not  Important  in  equity  to  determine  to 
which  grand  division  of  common-law  actions, 
ez  delicto  or  ez  contractu,  an  action  belongs. 
The  avoidance  of  the  contract  of  February 
3d  was  a  sufficient  point  on  which  to  hang 
the  equity  Jurisdiction,  even  if  there  were 
nothing  more,  and,  once  attached,  such  Juris- 
diction would  be  retained  to  do  complete 
Justice.  This  is  an  elementary  rule  of  equity 
which  has  been  applied  in  Zobel  v.  Fannie 
Rawlings  Co.  et  al.,  49  Colo.  134,  111  Paa 
843;  United  Coal  Co.  et  al.  r.  Canon  City 
Coal  Co.  et  al.,  24  Colo.  116,  48  Pac.  1045; 
Cree  v.  Lewis,  49  Colo.  186,  112  Pac.  826. 
There  is  no  distinction  in  equity  between  a 
cause  of  action  ez  contractu  aQd  ez  delicto. 
The  question  always  is:  "Is  ground  for 
equitable  relief  alleged  and  proved?"  Kevin 
et  al.  y.  Lulu  ft  White  Silver  Min.  Co.,  10 
Colo.  357,  364,  15  Pac.  611,  614,  and  many 
other  Colorado  cases;  Gates  v.  Paul,  117 
Wis.  170,  94  N.  W.  55.  See,  also,  Denver 
Tramway  Co.  v.  Cloud,  6  Colo.  App.  445,  40 
Pac.  779. 

The  case  of  Connell  v.  El  Paso  G.  M.  & 
M.  Co.,  83  Colo.  K),  78  Pac.  677,  does  not 
support  plaintiff  in  error.  In  that  case 
there  was  no  allegation  or  evidence  of  any- 
thing but  a  fraudulent  misstatement  of  fact. 
Here  there  is  a  complete  cause'  of  action 
alleged  and  proved,  even  if  we  eliminate 
all  allegations  and  evidence  of  conspiracy 
and  fraud.  That  the  court  will  grant  relief 
on  any  facts  alleged  and  proved,  see  Kayser 
v.  Maugham,  8  Colo.  232,  251,  6  Pac.  803; 
Powell  T.  National  Bank  of  Commerce,  19 
Colo.  App.  57,  62,  74  Pac.  536;  Jaksich  v. 
Gulstl,  36  Nev.  104. 134  Pac.  452. 

[I]  6.  Reversal  is  asked  because  the  com- 
plaint did  not  offer  to  do  equity.  A  taxpayer 
could  not  offer  the  status  quo.  Miller  v. 
Perrls  Iir.  Dlst  (C.  C.)  92  Fed.  263,  267; 
Sechrist  et  al.  t.  Rialto  Irr.  Dlst  et  al.,  129 
CaL  640,  62  Pac  261.    The  court  treated  the 


matter  as  if  equity  had  been  offered  and  re- 
quired equity  on  the  part  of  the  district, 
which  was  the  real  plaintiff,  at  least  at  the 
time  the  case  was  tried. 

[7]  The  point  that  the  court  did  not  re- 
quire the  district  to  do  real  equity  is  not 
well  taken.  The  district  got  nothing  of  any 
value.  The  court  gives  back  everything  the 
district  got  True,  It  is  worthless  to  those  to 
whom  it  is  returned,  but  it  is  worthless  to 
the  district  without  the  completed  system, 
and,  whoever  else  may  be  in  fault  that  the 
system  is  not  completed,  the  district  is  not. 

[t]  6.  It  is  claimed  that  the  district  dealt 
with  Lucas  as  principal,  knowing  of  bis 
relation  to  Doherty  &  Co.;  the  argument 
being  that,  if  Doherty  ft  Co.  are  held,  it  must 
be  upon  the  theory  that  Lucas  was  their 
agent  Of  what  consequence  is  it  whether 
the  district  c<mtracted  with  Doherty  ft  Co. 
or  Lucas?  Doherty  ft  Oo.  got  the  bonds 
through  Lucas,  with  full  notice  of  their 
InfimritleB.  What  we  have  said  above  shows 
that  Doherty  &  Co.  are  bound  to  return  them 
for  that  reason,  whether  the  contract  be  re- 
garded as  theirs  or  Lucas*. 

7.  The  contract  of  1912  provided  for  the 
delivery  of  certain  rights  of  way  of  a  value 
relatively  nominal,  and  it  is  now  claimed 
that  this  $260,000  in  bonds  ought  not  to  be 
returned:  First,  because  delivered  upon  a 
completed  contract;  and,  second,  because  ad- 
Judged  properly  delivered  in  a  former  case. 
No.  774,  Adams  county  district  court 

As  to  the  first  reason,  the  court  found 
that  these  bonds  were  delivered  as  an  ad- 
vance payment  upon  contemplation  of  ful- 
fillment of  the  whole  contract  and  conveyance 
of  a  completed  system.  We  think  that  deci- 
sion is  right  The  equity  of  this  case,  stripr 
ped  of  its  verbiage,  is  clear:  L.  agrees  with 
D.  to  build  a  house  on  lot  10;  to  acquire 
the  right  to  a  distant  spring,  with  a  right 
of  way  for  a  pipe;  to  lay  a  pipe  from  the 
spring  to  the  house;  and  to  convey  the  whole 
to  D.,  free  of  incumbrance,  for  $5,000,  to  be 
paid  on  conveyance.  He  gets  the  right  of 
way  and  conveys  it  to  D.,  and  receives  $1,000' 
of  the  $5,000.  He  never  finishes  or  conveys 
the  house,  spring,  pipe,  or  lot  Ought  he  in 
equity  to  return  the  $1,000  on  the  reconvey- 
ance of  the  right  of  way?  The  question 
answers  itself.  It  is  absurd  and  inequitable 
to  suppose  that  the  right  of  way  alone  was 
intended  to  be  purchased  by  the  district 
without  any  ditches,  reservoirs,  or  water,  or 
without  a  complete  workable  system,  nor 
does,  it  appeal  strongly  to  a  chancellor  to 
see  a  consideration  of  about  $6,000  set  up  to 
support  the  retention  of  this  $250,000.  So 
true  is  this  that,  if  the  trial  court  could  not 
have  found  these  bonds  to  be  an  advance- 
ment it  could  hardly  have  escaped  finding  a 
conspiracy  to  defraud  the  district 

[9]  As  to  the  second  reason,  we  do  not  find 
that  in  the  former  case.  No.  774,  in  the 
district  court  of  Adams  county,  anythins 
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whatever  was  hrfd  with  reference  to  this  .  has  been  paid  for  the  bonds,  It  will  owe  their 
$250,000.  There  was  a  finding  that  the  par  value.  It  might  be  reasonable  to  say, 
bonds  Vvere  delivered  "on  account  and  in !  as  some  of  the  cases  do,  that  it  would  be 
fulfillment  of  the  contract"  of  1912,  which  j  unfair  to  render  a  judgment  against  one  in 
is  not  inconsistent  with  the  finding  of  the  the  position  of  Doherty  &  Co.,  for  the  par 
trial  court  in  the  present  case.  No  judgment 
in  respect  to  these  bonds  was  rendered  in 


value,  and  then  permit  the  district  to  take 
that  money  and  go  into  the  market  and  buy 

that  Slit.  i  the  bonds  for  less,  but  that  is  not  what  the 

[1 0,1  n  The  court  below  construed  the  con-    court  in  this  case  has  done 

tracts  of  1010  and  1912  correctly;  that  is,' 

that  they  provided  for  the  delivery  to  the  dis- 


trict of  a  completed  system,  not  for  the  con- 
struction of  a  system  nor  for  the  delivery  of 
a  partial  system.  In  Antero  Co.  et  al.  r. 
Lowe  et  al.  we  gave  the  same  construction  to 
the  same  contracts.  The  district  court  held, 
as  we  did  in  Antero  et  al.  v.*  Lowe  et  al., 
that  the  contract  of  1913  was  void,  and 
correctly  held  that  therefore  that  instrument 
had  no  effect,  not  even  to  annul  or  vary  the 
contracts  of  1»10  or  1912. 

[12]  I**f(>Uow8  from  the  construction  of 
these  o''*^:ract8  that  the  payment  of  $250,000 
In  bofV^  must  have  been  as  an  advance, 
subject  to  the  completion  of  the  contract, 
and  this  relieves  us  from  the  necessity  of 
determining  whether  the  contract  for  these 
partial  payments  was  valid  at  all,  which  we 
are  inclined,  with  the  court  below,  seriously 
to  doubt. 

&  Forty-seven  thousand  dollars  In  the 
bonds  of  the  district  were  delivered  prior  to 
the  assignment  to  Lucas  and  subsequently 
acQuired  by  Doherty  &  Co.,  as  the  court 
finds,  with  full  knowledge  of  everything  af- 
fecting them,  in  pursuance,  it  is  claimed,  of 
a  provision  of  the  contract  that  payment  In 
bonds  might  foe  made  from  time  to  time. 
These  bonds,  like  the  $260,000  in  bonds  above 
mentioned,  were  delivered  for  something 
that  has  no  value  whatever  to  the  district 
imless  the  completed  system  is  conveyed  to 
it  These  bonds,  like  the  others,  then,  must 
be  regarded  as  the  court  below  did  regard 
them,  as  conditionally  delivered,  and  in 
eqait7  they  should  be  returned  by  those  to 
whom  they  were  delivered  or  those  who 
have  received  then*  with  notice. 

[13]  0.  The  court  ordered  Doherty  &  Co. 
to  pay  to  the  district  the  amount  of  a  certain 
assessment  of  damages  upon  condemnation 
of  some  of  the  property  intended  to  be  a 
part  of  the  system.  The  point  is  made  that 
this  order  was  error  because  the  district  is 
not  liable  for  that  amount,  which  is  about 
$13,000,  such  award  not  being  a  judgment, 
but  an  assessment  which  the  district  must 
pay  only  in  case  it  decides  to  take  the 
condemned  property.  The  defendant  in  error 
answers  that  by  saying  that,  inasmuch  as 
the  ditch  has  been  built  and  maintained  for 
seven  years  on  the  ground,  the  district  can- 
not now  elect  to  abandon,  but  nmst  pay. 
We  think  that  position  is  correct 

[14]  The  court   intimated  that  It  would 
give  Jndgrment  for  the  par  value,  which  we 
think  is  correct  because,  when  the  district 
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it  has  permit- 
ted Doherty  &  Co.  to  go  into  the  market 
thentselves,  get  the  bonds  as  cheaply  as  they 
can,  and  return  them  to  the  district  If  they 
cannot  get  them  for  leas  than  the  par  value, 
neith»  could  the  district 

There  are  other  points  which  we  do  not 
think  it  necessary  to  mention  here.  The 
decree  is  fair  and  equitable  and  is  affirmed. 

SCOTT,  C.  J,  and  TELLER  and  BURKJE, 
JJ.,  concur. 

WHIT£X)RD,  J.,  having  been  of  counsel, 
did  not  sit 

ALLEN,  J.  (dissenting).  I  cannot  concur 
in  the  conclusion  reached  by  the  majority, 
nor  agree  with  the  views  expressed  in  the 
majority  opiniiw. 

Neither  from  the  complaint  nor  from  the 
evidence  does  it  appear  that  plaintiff  was  en- 
titled to  maintain  this  suit  which  is  based 
upon  a  cause  of  action,  if  any  exists,  belong- 
ing to  the  East  Denver  municipal  irrigation 
district  The  authorities  uniformly  hold,  at 
least  do  the  cases  decided  by  this  court  on 
that  point  and  there  is  no  dispute  as  to  this 
proposition,  that  a  taxjmyer  or  stockholder 
cannot  bring  an  action  upon  a  cause  of  ac- 
tion belonging  to  the  municipality  or  corpo- 
ration where  the  governing  board  or  manag- 
ing officers  of  the  corporate  body  has  or 
have  not  wrcmgfully  refused  to  sue.  The 
rule  is  too  \i-ell  settled  to  require  discussion. 
However,  attention  may  be  called  to  the  re- 
cent case  of  Lowe  v.  Antero,  etc.,  Co.,  69  Colo. 
409,  194  Pac.  945,  where,  among  other  things, 
this  court  said: 

"A  taxpayer  as  a  role  in  the  absence  of  fraud 
has  no  capacity  to  bring  an  action  for  the  dis- 
trict against  the  will,  discretion  and  judgment 
of  the  board  and  the  dlBtrict  in  whom  are 
vested  by  statute  the  power  and  authority  to 
exercise  sneh  judgment,  neither  can  the  court 
exercise  the  discretion  vested  by  law  in  the 
board  or  the  electors.  Discretion  exerdsed  by 
the  proper  unthorities,  unless  abusedl,  cannot  be 
reviewed  by  the  court  at  the  instance  of  a  tax- 
payer." 

There  is  no  question  but  that  the  right  of 
action  in  the  instant  case  belonged  to  the 
irrigation  district  Whatever  may  be  said 
as  to  notice  to,  or  demand  of,  the  district  to 
bring  this  action,  the  record  shows  that  the 
district  did  not  wrongfully  refuse  to  bring 
suit,  and  did  not  abuse  its  discretion  in  not 
Instituting  litigation.  This  situation  alone  is 
sufficient  to  show  that  plaintiff  had  no  ca- 
pacity to  sue. 
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The  majority  opinion  attempts  to  meet  the 
situation  above  pointed  out  by  relytag  upon 
the  novel  propositiuu  that  defendant '  Doh- 
erty  &  Co.  cannot  object  to  plaintiff's  inca- 
pacity to  sue  because  "the  district  Itself 
urged  *  *  *  and  urges  here  the  same  re- 
lief which  Is  asked  by  Steele,"  the  plaintifl. 
I  do  not  find  that  the  district  urged  any  re- 
lief. It  filed  an  answer,  admitting  certain 
allegations  of  the  complaint,  and  prayed  that 
"it  may  go  hence  with  its  costs."  Of  course, 
the  fact  remains  that  the  district  itself  did 
not  object  to  plaintiff's  bringing  the  action; 
and  is  not  complaining  of  having  been  de- 
prived of  the  exercise  of  its  discretion.  This 
fact  appears  to  be  seized  upon  by  the  major- 
ity opinion,  but  such  fact  in  no  way  affects 
the  right  of  the  defendant  Doherty  &  Go. 
to  object  to  plaintiff's  capacity  to  sue.  Plaln- 
titTs  right  to  maintain  the  action  depends  on 
the  facts  as  they  existed  at  the  time  the  ac- 
tion was  commenced.  If  his  right  then  erlst- 
ed,  the  district  could  not  deprive  him  of  the 
right  to  proceed  with  the  action.  If  his  right 
did  not  exist,  the  district  could  not  invest 
taim  with  such  right.  In  the  instant  case  it 
is  wholly  Immaterial  what  attitude  the  dis- 
trict toolE  after  the  action  waa  commenced. 
The  plaintifl  had  control  of  tbu  suit. 

"It  is  a  principle  of  equity  practice,  when  a 
person  brings  suit  In  behalf  of  himself  and  snch 
others  as  may  wish  to  come  in  who  are  similar- 
ly situated,  that  the  complaining  stockholder 
controls  the  case  and  may  continae,  compro- 
mise, abandon,  or  discontinue  it  at  his  pleasure 
until  a  creditor  similarly  situated  has  procured 
on  order  to  be  made  a  party  to  the  action,  or 
until  interlocutory  judgment  is  entered."  3 
Cook  on  Corporationa,  i  748,  p.  2738. 

The  law  which  prevents  a  taxpayer  or 
stockholder  from  suing  upon  a  cause  of  ac- 
tion belonging  to  the  municipality  or  corpo- 
ration is  not  so  mudi  for  the  benefit  of  the 
latter  as  for  the  benefit  of  third  persons, 
against  whom  the  cause  of  action  may  exist 
Such  persons  may  settle  the  controversy  with 
the  corporation  or  district  without  suit 
There  may  often  be  a  reasonable  compro- 
mise. This  reason  is  apparently  recognized 
in  Wallace  v.  I<lncoln  Savings  Bank,  88  Tenn. 
630,  16  S.  W.  448,  24  Am.  St  Rep.  626,  where 
the  court  said: 

"A  very  wide  discretion  is  necessarily  reposed 
in  the  directors  of  a  corporation.  It  is  not  the 
duty  of  the  managers  of  such  associations  to 
bring  suit  upon  every  supposed  wrong  or  in- 
jury to  the  corporation.  If  it  were  so,  stran- 
gers could  never  know  when  a  settlement,  com- 
promise, or  adjustment  was  a  finality  if  the 
matter  was  subject  to  be  overhanled  at  the  suit 
of  any  discontented  shareholder." 

The  district  could  not  authorize  the  plain- 
tiff to  sue,  nor  invest  him  with  the  capacity 
to  sue  by  falling  to  object  to  bis  rlt^t  to 
maintain  the  action.  Whatever  the  district 
may  have  done,  the  defendant  D<^erty  & 


Co.  is  entitled  to  insist  apon  and  have  ap- 
pUed  the  well-settled  rule  that  a  taxpayer 
cannot  sue  to  oiforce  a  cause  of  action  ex- 
isting in  favor  of  the  corporation  or  district, 
except  when  necessary  to  prevent  a  failure 
of  justice. 

The  majority  opinion  appears  to  hold  that, 
if  a  suit  in  eqnity  is  brought  by  a  t^payer, 
on  a  cause  of  action  belonging  to  thcT  corpo- 
ration or  district,  the  complaint  need  not  of- 
fer to  do.  equity  because,  as  the  opini<mi 
states,  "a  taxpayer  could  not  offer  the  stattia 
QUO."  The  maxim,  "He  who  seeks  equity 
must  do  equity,"  certainly  operates  in  favor 
of  only  the  party  against  whom  relief  is 
sought  and  ia  applied  to  promote  the  ends  oC 
justice.  A  defendant  cannot  be  deprived  of 
the  benefits  of  the  maxim  or  rule  simply  be- 
cause the  plaintiff  or  complatnant  is  a  tax- 
payer. If  the  taxpayer  himself,  in  his  indi- 
vidual capacity,  cannot  do  equity,  he  can 
a^,  and  the  decree  may  provide,  "hat  the 
corporation  or  district  may  do  e(p^*y.  In 
Mosher  v.  Slnnott  20  Colo.  App.  455^^  79  Pac. 
742,  a  decree  was  held  erroneous  because  It 
did  not  require  the  corporation  to  do  equity. 
That  was  an  action  brought  by  a  stockholder. 
The  court  also  held  that  the  complaint  failed 
to  state  facts  sufficient  to  constitute  a  caose 
of  action  in  that  it  failed  to  offer  to  do  equi- 
ty with  reference  to  certain  defendants.  The 
complaint  in  the  Instant  case  made  no  offer 
to  do  equity,  or  make  provision  whereby 
equity  may  be  done  with  reference  to  the  de- 
fendant Doherty  &  Co.,  and  for  this  reason 
was  demurrable.  21  C.  J.  400.  The  majority 
opinion  assumes  that  equity  was  done  by  the 
decree.  The  decree  provides  that  the  clerk 
of  the  court  as  commissioner,  "should  exe- 
cnte  and  deliver  to  Doherty  &  Co.  *  *  * 
a  deed  conveying  all  right  title,  and  inter- 
est the  district  has  to  and  in  the  Irrigation 
system  and  every  part  thereof." 

The  decree,  in  respect  to  the  matter  above 
mentioned,  is  erroneous  for  two  reasons: 

First  because  the  court  had  no  power  to 
convey,  or  to  order  a  conveyance  of,  the  "ir- 
rigation system  and  every  part  thereof." 
The  property  was  acquired  by  the  irrigation 
district  under  a  statute  which  provides,  In 
section  3462,  R.  S.  1908,  as  follows: 

'7he  title  to  all  property  acquired  under  the 
provisions  of  this  act  shall  immediately  and  by 
operation  of  law  vest  in  such  irrigation  dis- 
trict, in  its  corporate  name,  and  shall  be  held 
by  such  district  in  trust  for,  and  is  hereby  dedi- 
cated and  set  apart  for  the  nses  and  purposes 
set  forth  in  this  act    •    •    •  " 

The  property  was  therefore  inalienable. 
If  the  district  could  not  convey,  a  court  could 
not  direct  a  conveyance.  The  aecond  reason 
why  the  decree  is  errcmeons  in  this  omnec- 
tlon  Is  that  equity  is  not  done  to  the  defend- 
ant Doherty  8c  Co.  by  transferring  to  It  the 
irrigation  system.  A  conveyance  of  One  bare 
bones  of  systems,  whose  only  value  depended 
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upon  the  appurtenant  lands,  would  not  In 
any  Just  sense  be  a  restoration  of  the  status 
quo.  What  would  be  conveyed  would  have 
little,  if  any,  value  to  the  defendant.  If 
there  Is  no  other  way  of  doing  equity  than  by 
such  conveyance  as  is  provided  for  in  the  de- 
cree, then  it  is  impossible  to  do  equity,  in 
which  event  the  action  cannot  be  maintained. 
Plaintiff  should  have  been  left  to  ^rsue  his 
remedy  in  an  action  for  damages.  Auld  v. 
Travis,  6  Colo.  App.  535,  544,  89  Pac.  857. 

The  majority  opinion  takes  up  the  discus- 
sion of  another  point  in  the  case  by  stating 
that  "It  Is  objected  that  the  action  was  ex 
delicto  and  the  Judgment  ex  contractu."  1 
think  the  contention  of  the  plaintiff  in  error, 
III  this  connection,  is  not  as  stated  In  the 
words  above  quoted,  but  Is  In  the  language 
of  one  of  the  headings  In  a  brief,  namely, 
that  "the  whole  structure  of  the  complaint 
was  founded  on  active,  fraudulent  conspir- 
acy, and,  "proof  thereof  failing,  [it]  should 
have  been  dismissed." 

The  allegations  of  conspiracy  saturated 
tba  complaint  The  court  found  that  there 
is  not  suffldoit  evidence  to  sustain  plaintiff's 
charge  of  conspiracy.  The  complaint  is  too 
lengthy,  even  so  far  as  conspiracy  is  concern- 
ed, to  be  here  reviewed,  and  the  allegation^ 
cannot  be  summarized  In  a  brief  space.  In 
view  of  the  allegations  in  this  case,  I  am 
unable  to  agree  with  the  majority  opinion 
that  the  rule  controlling  here  is  simply:  "Is 
ground  for  equitable  relief  alleged  and  prov- 
ed?" The  rule  to  be  applied  is  that  stated 
In  21  C.  J.  674,  as  follows: 

"If  by  its  allegations  the  bill  is  framed  for 
relief  upon  a  certain  and  definite  theory,  relief 
most  be  granted  on  that  theory  or  not  at  alL" 

In  a  note,  citing  a  large  number  of  cases, 
it  U  said  in  21  C.  J.  675: 

"Where  the  bill  is  framed  on  the  theory  that 
there  was  fraud  entitling  plaintiff  to  relief,  it 
must  be  proved  as  laid  in  order  to  warrant  a 
decree  in  plaintiff's  favor;  relief  ^11  not  be 
granted  on  proof  of  other  facts,  although  in- 
cluded in  the  charge  of  fraud  and  suffident  un- 
der some  circumstancea  to  constitute  a  claim 
for  relief  under  another  head  of  equity." 

Tlie  trial  court,  upon  its  finding  above 
xnemtioned,  should  have  dismissed  the  com- 
plaint 

Another  reason  why  the  Judgment  should 
be  reversed  Is  that  the  complaint  states  no 
cause  of  action  against  Doherty  &  Co.  The 
Gas  Securities  Comjpany  is  made  a  defend- 
ant. The  complaint  alleges  that  the  Gas  Se- 
curities Company  is  now  the  owner  and  hold- 
er of  the  bonds,  and  that  it  acquired  the 
bonds  with  full  notice  of  all  matters  affect- 
ing the  validity  of  the  bonds,  and  prays  that 
this  company  be  compelled  to  bring  in  the 
bonds  for  cancellation.  It  thus  appears  from 
the  complaint  that  the  bonds  are  not  valid, 
outstandins  obligatitxis  of  the  irrigation  dis- 


trict This  being  true,  it  was  impossible  for 
the  complaint  to  state  a  cause  of  action  for 
a  money  judgment  against  tlie  defendant  Do- 
herty &  Co.  for  the  face,  or  any,  value  of 
the  bonds  in  the  hands  of  such  a  purchaser, 
and  the  decree  to  this  end,  based  upon  sucb 
a  complaint,  is  erroneous.  The  conclusion 
above  stated  is  further  aided  by  the  fact 
that  the  plaintiff  took  default  against  the 
Gas  Securities  Company.  Nothing  stood  in 
the  way  of  full  relief  against  the  Securities 
Company,  and  the  court,  ta  its  original  find- 
ings, held  that  the  Securities  Company  should 
be  compelled  to  return  the  bonds.  This  find- 
ing was  changed  in  the  final  decree,  the  court 
then  holding  that  the  plaintiff  is  not  entitled 
to  any  relief  against  the  Gas  Securities  Com- 
pany, and  thereby  the  court,  rather  than  the 
plaintiff,  made  the  action  really  one  against 
Doherty  &  Co.  But  the  oxnplnlnt  still  failed 
to  state  a  cause  of  action  against  this  de- 
fendant, because  the  allegations  with  refer- 
oice  to  the  Securities  Company  negatived  a 
cause  of  action  against  Doherty  &  Co. 

If  the  plaintiff  or  the  district  was  entitled 
to  some  Judgment  against  Dohert?  &  Co.,  it 
woald  not  be  a  Judgment  for  the  return  of 
the  1260,000  in  bonds  deliv«ed  under  the 
contract  of  1912.  The  decree,  providing  for 
the  return  of  sucSh  bonds,  should  not  be  af- 
firmed. In  this  CMinection  it  may  be  assum- 
ed, as  the  trial  court  found,  that  the  orig- 
inal contract,  called  the  contract  of  1910, 
was  for  an  entire  irrigating  system  for  the 
entire  prloei  If  bonds  were  delivered  under 
the  contract  of  1910,  they  may  have  been 
mere  advances  and  subject  to  recovery  if  the 
oitire  system  were  not  completed.  Howev- 
er, under  the  contract  of  1912,  the  bonds 
were  not  delivered  as  advances,  but  were 
delivered  upon  a  completed  contract,  namely, 
the  otmtract  of  1912.  It  may  be  true,  as 
stated  in  the  majority  opinion,  that  the  con- 
sideration for  the  $250,000  bonds  was  worth 
only  16,000,  but  the  district  got  all  it  con- 
tracted for  In  the  1912  contract  When  it  re- 
ceived what  it  contracted  for,  it  delivered  the 
consideration  moving  from  it,  the  $250,000  in 
bonds.  It  delivered  them  In  pursuance  of  a 
complete  and  completed  contract  and  not  as  a 
partial  payment  on  an  uncompleted  contract 
The  contract  of  1912  was  entered  into  not 
only  by  resolution  of  the  board  of  the  district, 
but  upon  vote  of  the  electors,  and  constitut- 
ed a  solemn  obligation  of  the  district  The 
court  erred  in  ordering  any  Judgment,  based 
on  the  delivery  of  the  $250,000  in  bonds 
above  mentioned. 

The  decree  orders  defendant  Doherty  & 
Co.  to  bring  in  and  deposit  with  the  clerk  of 
the  court  $47,000  of  the  district  bonds  whidti, 
under  the  court's  findings,  the  defendant  ob- 
tained from  the  Promotion  Company.  These 
bonds  were  delivei'ed  to  tlie  Promottcm  Com- 
pany under  the  original  contract,  and  prior 
to  tbe  assignment  of  contracts  to  Lucas  oi; 


Digitized  by 


Google 


84 


204  PACIFIC  REPORTEB 


(Cola 


Doherty  &  Co^  and  were  given  In  pursuance 
of  a  prorisicm  of  the  originiil  contract  that 
payment  in  bonds  miglit  be  made  from  time 
to  time.  Theee  bonds  were  delivered  under 
circumstances  similar  to  those  attending  the 
delivery  of  $40,000  in  bonds  to  Russell,  Clark, 
and  the  Interstate  Trust  Company,  whidi 
bonds  and  the  delivery  thereof,  were  held 
valid  by  this  court  in  Interstate  Trust  Co. 
V.  Steele,  65  Colo.  9&.  173  Pac.  875.  That 
decision  settles  the  validity  of  the  delivery 
and  ot  the  bonds  In  this  case  so  far  as  con- 
cerns the  $47,000  in  bonds  above  mentioned. 
The  decree  is  based  on  the  ttieory  that,  if 
the  Pronfotlon  Company  still  bad  these 
bonds,  it  would  be  compelled  to  return  them 
to  the  district  because  the  Irrigation  system 
was  not  completed,  and  that  Doherty  &  Co. 
received  them  from  the  Promotion  Company 
with  notice.  Under  the  decision  in  the  first 
Steele  Case,  above  dted,  the  Promotion 
Company  would  not  have  to  return  them, 
and  hence  the  reason  for  the  decree  does  not 
exist  At  any  rate,  the  bonds  were  valid  In 
the  hands  of  the  Promotion  Company,  and 
could  be  transferred  by  It  to  any  purdiaser, 
and  the  latter's  right  to  said  bonds  could  not 
be  affected  by  any  subsequent  failure  to 
complete  the  contract.  Doherty  &  Co.,  as  to 
these  l)onds,  is  in  the  position  of  such  pur- 
chaser. It  was  error  to  include  these  Ixiuds 
la  the  judgment. 

The  decree  orders  Doherty  &  Co.  to  deliver 
up  1673,500  in  Iwnds  witliin  00  days,  and.  In 
effect,  the  decree  further  provides  that  on 
failure  to  deliver  the  bonds  there  shall  \»  a 
money  Judgment  against  the  company  **for 
the  par  value  of  the  Ixmds  and  coupons." 
Judgment  for  the  par  value  of  the  bonds  is 
unwarranted  either  by  the  allegations  of  the 
complaint  or  by  the  evidence.  The  par  value 
of  bonds  or  notes  which  hare  not  been  paid 
is  as  a  general  rule,  recoverable  when  they 
have  tieen  procured  by  false  and  fraudulent 
representations  and  have  been  fraudulently 
pot  Into  circulation ;  that  is,  where  the  man- 
ner of  their  being  procured  and  disiMsed  of 
necessarily  excluded  the  possibility  of  any 
equities  on  the  part  of  the  alleged  wrong- 
doer. The  trial  court  erred  in  applying  the 
foregoing  test,  which  applies  cmiy  to  illegal 
and  fraudulent  transactions.  It  does  not 
apply  In  this  case.  The  court  found  there 
was  no  fraud.  If  any  money  Judgment  is 
recoverable,  It  is  for  the  damage  which  is 
suffered  by  the  district  by  the  f&ilure  to  return 
the  bonds.  The  measure  of  damages  is  not 
the  par  value  of  the  bonds,  but  their  present 
market  value;  in  other  words,  it  Is  what  it 
would  cost  the  district  to  procure  the  iMnds. 
This  is  the  rule  adopted  by  the  Supreme 
Court  of  the  United  States  in  City  of  Mem- 
phis V.  Brown,  20  Wall.  2S8,  22  L^  Ed.  264. 
The  court  there  said: 

"If  Brown  &  Co.  have  received  bonds  of  the 
city,  wliidi  they  are  bound  to  retnm,  and  do 


'  not  return,  what  damage  does  the  dty  soSer? 
The  face  of  the  bonds  and  interest,  it  is  said, 
as,  if  they  run  to  maturity,  the  dty  will  then 
be  liable  for  the  payment  of  the  whole  amount. 
Not  so.  *  *  *  The  value  of  its  bonds  in  the 
market  is  50  cents  on  the  dollar.  With  that 
amount  of  money  it  can  now  place  in  its  treas- 
ury the  bonds  which  Brown  &  Co.  fail  to  re- 
turn. It  is  difficult  to  see  that  the  damage 
sustained  can  be  beyond  that  amount." 

It  is  no  answer  to  this  that,  as  stated  in 
the  majority  opinion,  Doherty  &  Co.  can  go 
into  the  market  themselves  and  get  the 
bonds.  That  consideration  can  have  no  leg- 
itimate influence,  any  more  than  the  conten- 
tion made  in  the  case  above  dted,  relating 
to  the  ability  of  the  dty  to  go  into  the  mar- 
ket to  buy  the  l>onds.  This  court  should  not 
ignore  a  rule  of  law  simply  because  a  way 
may  be  found  by  the  defendant  to  avoid  its 
application.  The  City  of  Memphis  Case 
should  be  treated  as  authoritative  in  this 
court.  In  Hayden  v.  Town  of  Aurora,  67 
Colo.  389,  142  Pac.  183,  we  said: 

"It  is  the  policy  of  this  court,  declared  again 
and  again,  in  the  absence,  as  in  this  case,  of 
constitutional  or  statutory  inhibition,  or  con- 
trary holdings  of  its  own,  to  follow  the  ded- 
sions  of  the  federal  Supreme  Court,  and  it 
therefore  l>ecome8  not  only  a  duty,  but  our 
pleasure  to  now  do  so." 

The  majority  opinion  concludes  with  the 
statement:  "The  decree  is  fair  and  equita- 
ble and  Is  affirmed."  As  to  the  proposition 
that  the  decree  is  "fair  and  equitable"  the 
conclusion  of  the  majority  opinion  seems  to 
be  based  on  the  reasoning  that  the  work 
done  by  the  contractor  "is  worthless  to  the 
district,"  because  not  a  "completed  system." 
and  therefore  the  district  should  recover 
back  everything  It  paid  or  advanced  under 
any  of  the  contracts. 

An  Irrigation  system  may  l)e  useless  until 
completed,  but  it  is  not,  on  that  accoimt, 
worthless.  Whatever  has  been  done  short  of 
completion  means  that  that  much  has  al- 
ready been  done,  and  need  not  be  performed 
again,  whenever  steps  are  or  may  be  taken 
to  build  a  complete  system.  According  to 
the  decree,  Doherty  &  Co.  received,  on  ac- 
count of  what  was  done,  $683,000  in  lx)nds. 
Doherty  &  Co.  did  not  obtain  these  bonds  by 
fraud.  They  received  them  for  moneys  ad- 
vanced, property  rights  procured,  material 
and  latKtr,  and  pursuant  to  OHitntcts,  In- 
cluding the  valid  contracts  of  1910  and  1912. 
The  defendant  is  compelled  to  return  all  of 
these  bonds,  and  is  allowed  to  retain  noth- 
ing. It  receives  no  compensation  for  work 
done  or  property  procured,  and  no  reimburse- 
raaat  for  moneys  advanced.  It  receives  only 
a  wortlileKs  title  to  the  incompleted  irriga- 
tion systMn,  and  the  majority  opinion  con- 
cedes that  "It  Is  worthless  to  those  [Doherty 
&  Co.]  to  whom  it  [the  system]  is  returned." 
The  defendant  is  therefore  required  to  sua- 
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tain  a  loss,  and  a  very  heavy  one,  represent- 
ed by  what  it  gave  as  the  conslderaitlon  for  the 
$683,000  In  bonds,  and  it  is  to  be  presumed 
that  the  conisideration  was  fair  and  ade- 
-quate:  the  record  showing  nothing  to  the 
■contrary. 

The  defendant  Doherty  &  Co.  is  certainly 
■entitled  to  the  reasonable  value  of  whatever 
It  gave  for  the  bonds,  if  the  Judgment  for 
their  return  Is  to  be  upheld.  It  Is  an  elemen- 
tary rule  that,  where  labor  Is  performed  or 
materials  furnished  by  one  person  for  anoth- 
er under  a  contract  which  for  reasons  not 
prejudicial  to  the  former  is  or  becomes  nn- 
-enforceable,  he  may  recover  therefor  upon  a 
quantum  meruit  40  Cyc.  2825.  Equitable 
considerations  which  support  this  rule  ex- 
isted in  the  instant  case,  but  equity  to  de- 
fendant was  neither  offered  by  plaintiff  nor 
done  by  the  decree.  The  decree  is  unfair 
«nd  Inequitable  and  ought  to  be  reversed. 

»I  am  authorized  to  state  that  Mr.  Justice 
BAILHiT  concurs  in  this  dissent  and  agrees 
vlth  the  views  herein  expressed. 


HENRY  L.  DOHERTY  &  CO.  et  al.  v. 
YOUNGBLUT  et  aJ.  (No.  9342.) 

<SapTeme  Court  of  Colorado.     Jan.  6,  1922. 
Rehearing  Denied  Feb.  6,  1922.) 

1.  Evidence  «=975— Infereiice  of  fact  agalmt 
party  failing  to  produce  evidence  without  bo- 
tice  to  produce. 

Notice  to  produce  written  evidence  is  not 
necessary  to  justify  the  Inference  of  any  fact 
against  the  party  who  has  the  proofs  for  or 
against  it  in  hia  bands  and  does  not  show  them. 

2.  Evidence  «=»87— Inference  from  failure  to 
produce  proofs  Is  one  of  fact,  but  strongly 
eorroborates  any  other  evidence. 

While  the  inference  of  any  fact  against  a 
party  who  has  proofs  for  or  against  it  and 
■does  not  show  them  is  one  of  fact,  and  not  of 
law,  it  is  often  weighty,  and,  if  there  is  any 
other  evidence  of  such  fact,  is  strong  corrob- 
oration. 

3.  Principal  and  agent  ®=» 1 59 (I)— Irrigation 
district  whose  bonds  were  received  by  agent 
and  by  principal  from  him  not  required  to 
elect  whicli  It  would  sua  for  their  return. 

If  li.  received  bonds  from  an  irrigation  dis- 
trict subject  to  infirmities,  whether  in  viola- 
tion of  a  contract  or  otherwise,  and  defendants 
received  them  from  him  with  l^nowledge  of  the 
defects,  both  defendants  and  L.  were  equitably 
bonnd  to  return  them,  whether  ti.  was  their 
agent  or  not,  and  the  district  was  entitled  to 
judgment  for  their  return  without  any  election 
as  to  which  party  it  would  hold  liable. 

4.  Waters  and  water  courses  ®=»230(8)— Suit 
to  compel  return  of  bonds  delivered  condi- 
tionally not  affected  by  permitting  contractor 
to  proceed  after  time  for  complotion. 

Where  irrigation  district  bonds  were  condi- 
tionally delivered  as  partial  performance  on  the 
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part  of  the  district  of  a  contract  which  was 
never  performed  by  the  contractors,  it  was 
immaterial  in  a  taxpayers'  snit  to  compel  the 
return  of  the  bonds  that  plaintiff  and  other  tax- 
payers had  permitted  the  contractor  to  go  on 
after  time  for  completion  had  passed  and  after 
a  legal  modification  of  the  contract  bad  been 
executed. 

Allen  and  Bailey,  JJ.,  dissenting. 

En  Banc. 

Error  to  District  Court,  Morgan  County; 
H.  P.  Burke,  Judge. 

Action  by  E.  E.  Yonngblut  In  behalf  of 
himself  and  all  others  similarly  situated  and 
others  against  Henry  Ii.  Doherty  &  Co.  and 
another.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

Bardwell,  Hecox,  McComb  &  Strong  and 
Henry  McAllister,  Jr.,  all  of  Denver  (Piatt 
Rogers,  Perry  D.  Rose,  and  John  R.  Smith, 
all  of  Denver,  of  counsel),  for  plaintiffs  In 
error. 

Walter  S.  Coen,  of  Ft  Morgan,  and  Mel- 
ville &  Walton  and  Hubert  I>.  Shattu^k,  all 
of  Denver,  for  defendants  In  error. 

DENISON,  J.  The  facts  in  this  case  are 
substantially  the  same  as  those  in  9450, 
Doherty  et  al.  v.  Steele  et  al.,  204  Pac.  Tl; 
the  only  difference  being  in  names  and 
amounts.  The  decree  was  substantially  like 
that  in  the  latter  case. 

There  are  many  points  argued,  most  of 
which  are  the  same  as  in  Doherty  v.  Steele, 
and  are  covered  in  the  opinion  therein.  We 
notice  here  a  few  of  them: 

That  the  plaintiff  had  no  right  to  bring 
the  action  on  behalf  of  the  district  This  is 
answered  in  the  opinion  in  the  Steele  Case. 
The  district  itself  was  a  party  t)elow  and 
appears  here  and  asks  the  relief  asked  by 
plaintiff. 

[1,2]  It  is  said  the  court  erred  in  finding 
that  Doherty  &  Co.  were  principals.  One 
reason  given  by  the  court  for  so  finding  was 
that  Doherty  &  Co.  had  in  their  iwssession 
the  written  proof  of  their  actual  relations 
with  Lucas  and  did  not  produce  it  Much 
stress  is  laid  on  the  proposition  that  the 
notices  to  them  and  Lucas  to  produce  the 
correspondence  and  papers  concerning  their 
relations  were  insufficient  No  notice,  how- 
ever, is  necessary  to  justify  the  inference 
of  any  fact  against  the  part?  who  has  th^ 
proofs  for  or  against  it  in  his  hands  and 
does  not  show  them.  Such  inference  Is  one 
of  fact,  and  not  of  law;  yet  it  Is  often 
weighty,  and,  if  there  Is  any  other  evidence 
of  such  fact  at  all,  such  conduct  is  strong 
corroboration. 

[3]  It  is  said  that  the  district  could  not 
h^ve  judgment  against  both  Doherty  &  0>., 
the  principals,  and  Lucas,  their  agent  It 
must  elect    Not  so ;  if  Lucas  got  the  bonds 
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with  inflrmitira,  whether  In  Tlolatton  of  the 
contract  or  otherwise,  and  Doherty  &  Co. 
got  them  from  him  with  knowledge  of  the 
defects,  both  he  and  they  are  equitably  bound 
to  return  them.  It  is  immaterial  whether 
Lucas  Is  their  agent ;  the  result  Is  the  same. 

[4]  It  If)  claimed  that  the  plaintiff  and 
other  taxpayers  of  the  district  were  lax  in 
asserting  their  rights  and  permitted  the 
contractor  to  go  on  after  the  time  for  com' 
pletlon  had  passed  and  after  a  legal  modifi- 
cation of  the  contract  had  been  executed: 
but  this,  if  true.  Is  immaterial.  The  real 
basis  of  the  Judgment  Is  that  the  bonds, 
whether  legally  or  Illegally  delivered,  were 
conditionally  delivered  as  a  partial  perform- 
ance on  the  part  of  the  district  of  a  contract 
which  has  never  been  performed  on  the  part 
of  the  ccmtractorB.  It  would  be  immaterial 
what  theory  the  court  followed,  since  the 
Judgment  is  right;  but  the  court  went  on  the 
right  theory,  substantially  the  same  as  that 
of  the  court  In  the  Steele  Case,  that  the 
oomtract  was  for  a  certain  completed  Irriga- 
tion system ;  that  it  had  not  been  completed 
or  delivered;  that  which  had  been  done  was 
worthless  without  completion  of  the  whole, 
the  district  was  without  fault,  and  therefore 
the  consideration  should  be  returned.  If 
the  district,  after  the  time  for  completion 
had  passed,  had  stood  by  and  allowed  the 
contractors  to  complete  the  system  accord- 
ing to  the  original  contract,  a  different  ques- 
tion would  have  been  presented. 

Plain  tut  in  error  complains  that  only  30 
days  wa«  allowed  to  return  the  bonds  before 
Judgment  was  to  be  entered  for  their  value. 
The  court,  however,  offered  them  a  longer 
time,  but  they  did  not  accept 

The  Judgment  should  be  affirmed. 

SCOTT,  a  J.,  and  TBIXER,  J.,  concur. 
ALIjEN  and  BAILEY,  JJ..  dissent 
BURKE  and  WHITFORD,  JJ.,  not  partici- 
pating. 

ALLEN,  J.  (dissenting).  The  views  ex- 
IkTessed  In  the  dissenting  opinion  in  the 
Steele  Case  ^No.  9450)  204  Pac.  77,  apply 
with  equal  force  in  this  case,  the  two  cases 
being  similar  In  all  general  features  and 
having  been  argued  and  considered  together. 


PEOPLE  ex  ral.  FULTON  v.  O'RYAN  at  aL 
(No.    10144.) 

(Supreme  Coort  of  Colorado.     Jan.  9,  1922. 
Rehearing  Denied  Feb.  8,  1922.) 

I.  States  <Ss»44-StatatM  «s>ll9(3)— Geaeral 
Appropriation  Bill  Voltf  If  oraatlag  aew  of- 
Hce  or  legislating  offloer  oat  of  effloe. 
The   General  Appropriation  Bill  of  1921, 

makhag  no  provision  for  the  salary  of  the  aecre- 


tary  of  the  state  board  of  charities,  but  ap- 
propriating $1,800  for  the  salary  of  an  "hi- 
vestigator"  to  perform  duties  theretofore  per- 
formed by  the  secretary,  if  an  attempt  to  cre- 
ate a  new  office  violates  Const,  art.  5,  g  32,  re- 
quiring that  the  General  Appropriation  Bill  em- 
brace nothing  but  appropriations  and  section 
21,  with  reference  to  titles  of  bills,  is  void,  and 
if  an  attempt  to  legislate  the  secretary  out 
of  office  and  put  another  in,  it  is  void  for  the 
same  reasons,  and  also  because  in  violation  of 
the  Civil  Service  Amendment. 

2.  States  ^=364— Secretary  of  state  board  of 
charities  entitled  to  salary  though  General 
Appropriation  Bill  made  no  appropriatloa 
therefor. 
Though  the  General  Appropriation  Bill  of 
1921,  appropriating  $1,800  for  the  salary  of  an 
"InvestiKator"  to  perform  duties  theretofore 
pertormed  by  the  secretary  of  the  state  board  oi 
charities  made  no  provision  for  the  salary  of 
the  secretary,  mandamus  will  issue  to  compel 
the  board  to  pay  her  the  salary  agreed  on  by 
it  in  the  same  manner  as  the  expenditures  •f 
the  executive  departments  of  the  state  are  paid 
as  required  by  Bev.  St  1908,  {{  496-^U,  such 
act  containing  a  continuing  appropriation  the 
effect  of  which  is  the  same  as  if  an  appropria- 
tion were  written  in  the  Appropriation  Bill, 
so  that  if  no  other  fund  is  available,  the 
$1,800  therein  appropriated  is  availaUe  for 
sncb  purpose. 

En  Banc. 

Error  to  District  (>)urt  City  and  C!ounty 
of  Denver;   Clarence  J.  Morley,  Judge. 

Mandamus  by  the  People  of  the  State  ct 
Colorado,  on  the  relation  of  Alice  Adams 
Fulton  against  the  Reverend  Father  William 
O'Ryan,  as  president  of  the  State  Board  of 
Charities  and  Corrections  of  Colorado,  and 
others.  Writ  discharged,  and  relator  brings 
error.  Judgment  reversed,  with  directions  to 
make  writ  peremptory. 

Frank  McLaughlin,  of  Denver,  for  plaintiff 
in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
Roach,  Deputy  Atty.  Gen.,  for  defendants  in 
error. 

DENISOX,  J.  Mandamus  to  compel  pay- 
ment of  relator's  salary  as  secretary  of  the 
state  board  of  charities  and  corrections.  The 
writ  was  discharged. 

The  relator  was  secretary  of  the  state 
board  at  the  time  of  the  passage  of  the  eo- 
callcd  Civil  Service  Amendment  to  the  Colo- 
rado Constitution,  and  it  is  conceded  that  she 
is  a  state  officer  under  its  terms,  and  she  has 
not  been  removed  nor  has  there  been  any 
attempt  to  remove  her.  Among  the  duties 
of  the  board  prescribed  by  the  act  establish- 
ing it  <R.  S.  1908,  c  2-2),  is  Investigation  of 
penal,  charitable,  and  other  institutions. 
The  relator  performed  this  duty  under  the 
board's  regulations. 

The  Legislature  of  1921.  in  the  General  Ap- 
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propriatlon  BUI,  made  no  provision  for  the 
salary  of  tbe  secretary,  but  appropriated  $1,- 
800  for  the  salary  of  "Investigator  (male)." 
There  is  no  such  office  as  Investigator,  statu- 
tory or  constitutional. 

[1]  If  this  was  an  attempt  to  create  a  new 
•office,  that  of  investigator,  it  was  a  viola- 
tion of  the  provision  of  the  OonstitutioD  (ar- 
ticle 6,  i  82)  which  provides  that  the  Gen- 
«ral  Appropriation  Bill  "shall  embrace  noth- 
ing but  appropriations,"  and  also  of  article  6, 
i  21,  with  reference  to  titles  of  bills,  and  so 
void.  If  it  was  an  attempt  to  legislate  the 
relator  out  of  office  and  pot  another  in.  It 
-was  void  for  tbe  same  reasons,  and  also  be- 
cause in  violation  of  the  Qivil  Service  Amend- 
ment, for  it  is  evident  that,  if  the  Legisla- 
ture may  merely  change  title  of  an  office  and 
attach  the  dnties  and  salary  of  tbe  old  name 
to  the  new  one,  the  CXvil  Service  Amendment 
la  a  nullity.  State  ex  rel.  Henderson  v.  Bnv- 
dick.  State  Auditor.  4  Wyo.  272,  83  Pac  125, 
24  L.  R.  A.  266;  Reld  v.  Smoolter,  128  Pa. 
324,  18  AU.  446,  5  U  R.  A.  617.  See,  also, 
State,  etc.,  v.  Mayor,  etc.,  of  Nashville,  15 
liea  (Tenn.)  697,  64  Am.  Rep.  427;  Bd.  of 
Supervisors,  De  Soto  County,  v.  Westbrook, 
64  Miss.  812,  1  South.  362;  State,  etc.,  v. 
Shreveport,  124  La.  178,  50  South.  8,  134  Am. 
St  Rep.  496;  Kendall  v.  Raybould,  18  Utah, 
226,  44  Paa  1084;  Carr,  Auditor,  et  aL  t. 
State,  etc.,  127  Ind.  204,  26  N.  E.  778,  11  U 
R.  A.  870,  22  Am.  St  Rep.  624;  Morris  ▼. 
Glover  et  al.,  121  Ga.  751,  753,  49  S.  El.  786; 
Thomaa,  Comptroller,  v.  Owens,  Treas.,  4 
Md.  189;  1  Kent  Com.  281.  To  prevent  such 
things  was  the  purpose  of  the  amendment 
People  ex  reL  Clay  et  aL  v.  Bradley  et  al.,  66 
Colo.  186,  190,  170  Pac.  87L 

[2]  It  is  argued  with  some  force  that  un- 
der these  conditions  we  ought  to  construe  the 
appropriation  as  intended  for  the  secretary, 
but  we  do  not  And  it  necessary  to  decide 
that  question.  We  think  that  chapter  22,  R. 
S.  1908,  contains  a  contlnaing  appropriation. 

In  People  v.  Goodykoontz,  22  Colo.  507,  45 
Pac.  414,  the  act  (Laws  1889,  p.  436,  {  1)  ea- 
tabliahing  the  office  of  steam  boiler  inspec- 
tor, which  provides  that  "said  inspector  shall 
receive  an  annual  salary  of  $2,500  •  •  • 
payable  as  other  state  officers,"  was  h^d  to 
be  a  continuing  appropriation,  because  the 
amount  of  the  salary,  the  time  and  the  meth- 
od of  payment  were  fixed  by  law.  This  case 
was  approved  and  distinguished  in  Leddy  v. 
Cornell.  52  Colo.  189,  120  Pac.  163,  38  L.  R. 
A.  (N.  S.)  918,  Ann.  Cas.  1913C,  1304. 

In  the  present  case  the  act  provides  that 
the  secretary  "shall  be  paid  for  his  services 
•  •  •  such  annual  salary  as  shall  be 
agreed  upon  by  the  board.  All  accounts  and 
expenditures  shall  be  paid  in  tbe  same  man- 
ner as  the  expenditures  of  the  executive  de- 
partments of  the  state  are  paid."    The  salary 


has  been  agreed  upon  by  tbe  board.  The 
case  stands,  then,  on  the  same  ground  as  tbe 
Goodykoontz  Case  supra.  See,  also,  State  v. 
Bnrdick,  4  Wyo.  272,  38  Pac.  125,  24  U  R. 
A.  266,  citing  opinions  of  the  Colorado  At- 
torney General;  Reid  v.  Smoulter,  128  Pa. 
324,  18  Atl.  445,  6  L.  R.  A.  617. 

It  is  urged  that  there  is  no  fund  out  of 
which  to  pay  the  relator's  salary,  but  the 
effect  of  the  continuing  appropriation  is  tbe 
same  as  if  the  appropriation  for  the  secre- 
tary's salary  had  been  written  in  the  appro- 
priation bill.  Humbert  v.  Dunn,  84  Cal.  57, 
24  Pac.  Ill,  quoted  in  State  v.  Burdick,  4 
Wyo.  281,  83  Pac.  125,  24  L.  R.  A.  266.  See; 
also.  People  ex  rel.  Hegwer  y.  Goodykoontz, 
22  Colo.  507,  512,  45  Pac.  414.  If  there  is  no 
other  fund  available  ae  |1,800  mentioned  in 
the  appropriation  bill  is  available  for  that 
purpose. 

The  Judgment  should  be  reversed,  with  dl- 
rections  to  make  the  writ  peremptory. 

SCOTT,  C.  J.,  and  BAILEY,  J.,  not  partici- 
pating. 


UTAH  RAPID  TRANSIT  CO.  at  al.  v.  INDUS- 
TRIAL COMMISSION  OF  UTAH  et  al. 
(No.  3707.) 

(Supreme  Court  of  Utah.    Dee.  19,  1921.) 

1.  Coamerae  «s>27(8)— Working  on  Instni- 
ffloatallty  which  may  be  «sed  either  Intra- 
state or  Interstate  Is  not  employment  In  "In- 
terstate commeroa." 

An  employ^,  who  is  engaged  in  repairing  a 
ear  or  other  instrumentality  of  a  carrier  en- 
gaged in  both  interstate  and  intrastate  com- 
merce, and  which  car  has  been  in  tbe  past  used 
in  either  commerce  and  may  be  in  tbe  future 
used  for  either,  ia  not  employed  in  interstate 
commerce  within  the  federal  Employers'  Liabil- 
ity Act  (U.  S.  C^omp.  St.  !S  8657-8666).i 

[Ejd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Conmsroe  «=>27(8)  —  Car  oarpenter  held 
not  employed  In  "Interstate  oommerca." 

A  car  carpenter,  employed  jointly  by  a  trac- 
tion company  which  was  engaged  exclusively  in 
interstate  commerce  and  by  an  interurban  rail- 
road which  was  engaged  in  both  interstate  and 
intrastate  commerce,  and  who,  at  the  time  of 
his  injury,  was  repairing  a  ear  belonging  to  the 
railroad  company  which  had  been  used  in  both 
interstate  and  intrastate  commerce,  bnt  which 
at  tbe  time  was  an  extra  car  and  was,  after  re- 
pairs were  completed,  used  for  interstate  traf- 
fic, was  not  employed  in  interstate  commerce. 

'  Kuchenmelster  v.  Loa  Angeles  k  8.  L.  B.  Co.,  5t 
iTtnh.  116,  172  Pac.  725 :  Peres  v.  Union  Pac  R.  Co.. 
et  tTtah,  1X6,  173  Pae.  09. 


»rot  otliar  casM  tee  Mua«  tople  and  KBY-NUMBBS  in  all  i£er-Numbered  Disesu  and  Ind«xat 


Digitized  by 


Google 


88 


204  PACIFIC  REPOKTB« 


(Dtata 


3.  Commerce  «=>27(5)— Damage  to  employer 
or  empJoyi  Immaterial  in  determlnlRg  inter- 
state •mployment 

In  determining  whetlier  an  employ^  was  en- 
gaged in  interstate  commerce,  it  is  immaterial 
whether  the  rircumstances  of  the  accident  were 
such  as  to  malce  it  to  the  advantage  of  either 
the  employer  or  the  employ^  to  have  the  right 
to  compensation  determined  under  the  federal 
Employers'  Liability  Act  (U.  8.  Comp.  St.  §{ 
8657-8665),  under  which  negligence  of  the  em- 
ployer is  prerequisite  to  recovery,  or  under 
the  state  Industrial  Commission  Act  (Comp. 
Laws  1017,  {  3061  et  seq.),  under  which  negli- 
gence by  the  employer  is  immaterial. 

4.  Courts  €=>97(5)— Federal  oourts  have  Una! 
determination,  whether  employment  was  In 
Interstate  commerce. 

The  question  whether  an  employ^  was  en- 
gaged in  interstate  commerce  at  the  time  of  his 
Injury  is  one  which  must  finally  be  determined 
by  the  United  States  court,  and  the  state  court 
cannot  preclude  the  parties  from  resorting  to 
the  United  States  courts  for  determination  of 
that  question. 

Proceeding  under  the  Industrial  Act  by  the 
Utah  Rapid  Transit  Company,  as  employer, 
and  the  London  Guaranty  &  Accident  Com- 
pany, Limited,  as  Insurer,  against  B.  E.  Gib- 
bons, as  employ*,  to  have  determined  wheth- 
er the  employe  was  entitled  to  compensation 
nnder  the  Industrial  Act  or  to  recover  under 
the  federal  Employers'  liability  Act.  After 
a  finding  by  the  Commission  that  the  em- 
ploy6  was  engaged  In  Interstate  commerce, 
the  employer  and  Insurance  carrier  apply 
for  writ  of  review.  Decision  of  the  Com- 
mission set  aside,  and  cause  remanded,  with 
directions  that  the  Commission  take  Juris- 
diction. 

Booth,  Lee,  Badger  &  Rich,  of  Salt  Lake 
City,  and  De  Ami,  Howell,  Stine  &  GwUliam, 
of  Ogden,  for  plaintiffs. 

Harvey  H.  Clutt,  Atty.  Gen.,  and  Marlon- 
eauz  &  Beck,  of  Salt  Lake  City,  for  defend- 
ants. 

FRIOK,  3.  The  plaintiffs  applied  for  a 
writ  of  review  directed  to  the  Industrial 
Commission  of  Utah,  hereinafter  called  Com- 
mission. A  writ  was  duly  issued  by  this 
court,  requiring  the  Commission  to  certify 
up  its  proceedings  in  the  matter  hereinafter 
stated,  which  was  done. 

No  questions  are  raised  with  regard  to  the 
pleadings. 

The  defendant  E.  E.  Gibbons,  for  reasons 
hereinafter  appearing,  was  made  a  party  lo 
these  proceedings,  and  is  represented  by  his 
counsel  Messrs.  Marioneaux  &  Beck.  While 
the  Commission  is  represented  by  the  Attor- 
ney General,  no  argument  in  its  behalf  was 
made  to  this  court  at  the  hearing,  but  the 
cause  was  submitted  upon  the  argument  pre- 
sented by  counsel  for  Mr.  Gibbons. 


Tlie  nndlspnted  facts  out  of  which  this  pro- 
ceeding has  arisen,  briefly  stated,  are  as 
follows: 

On  the  17th  day  at  February,  1920,  E.  EL 
Gibbons  was  employed  by  the  plaintiff  Utah '  * 
Rnpid  Transit  Company,  hereinafter,  for  con- 
venience, called  Transit  Company,  and  by 
the  Utah-Idaho  Central  Railway  Company, 
hereinafter,  for  convenience  designated  Cen- 
tral Company,  and  on  said  date  was  injured 
in  the  course  of  his  employment,  as  will  here- 
inafter more  fnlly  appear.  The  Transit 
Company  owns  and  operates  a  local  street 
railway  system  In  Odgen,  Utah,  with  short 
branch  lines  running  to  several  of  the  smaller 
towns  near  Ogden*  The  Central  Company 
owns  and  operates  an  electric  railway  sys- 
tem known  as  the  Interurban.  The  intemr- 
ban  system  runs  northerly  from  Ogden,  Utah, 
to  Preston,  Idaho,  a  small  town  located  a  tew 
miles  beyond  the  northerly  boimdary  line  of 
the  state  of  Utah,  and  in  Its  course  passes 
through  a  number  of  Utah  towns.  While 
the  two  systems  are  separate  corporations, 
they,  nevertheless,  are  managed  and  officered 
by  practically  the  same  individuals.  The  two 
companies  maintain  a  Joint  repair  shop  at 
Ogden  In  which  the  necessary  repairs  to  cars 
and  other  appliances  used  in  the  operation 
of  the  two  systems  are  mad&  At  the  time 
of  his  injury,  and  for  several  years  prior 
thereto,  E.  E.  Gibbons  was  employed  as  a 
carpenter  In  such  repair  shop.  He  was  em- 
ployed and  paid  by  the  hour  by  both  com- 
panies as  follows:  If  any  repairs  or  other 
work  in  his  line  were  necessary  to  be  done 
for  either  company  he  would  be  directed 
what  to  do  by  the  man  in  charge  of  the  shop. 
In  doing  the  work  he  would  note  the  charac- 
ter and  the  time  he  worked  upon  a  slip  or 
card  prepared  for  that  purpose.  Indicating 
thereon  for  which  company  the  work  was 
done  and  the  time  he  worked,  and  would 
then  hand  the  card  or  slip  to  the  Joint  audi- 
tor of  the  two  companies,  and  the  amount 
that  he  had  thus  earned  would  then  be 
charged  to  the  company  for  which  he  liad 
worked,  as  Indicated  upon  the  card  or  slip 
aforesaid.  He  might  thus  be,  and  frequently 
was  employed  for  both  companies  on  the 
same  day.  The  Central  Company,  however, 
issued  or  countersigned  all  the  pay  diecks. 
The  Transit  Company  was  then  charged  and 
paid  for  all  the  work  done  for  it  upon  its 
cars  and  equipment,  and  the  Central  Com- 
pany was  charged  in  tlie  same  manner.  The 
Transit  Company's  business  was  exclusively 
intrastate,  while  the  Central  Company  did 
both  intrastate  and  interstate  business.  At 
the  time  of  the  accident  Gibbons  was  en- 
gaged In  repairing  the  roof  of  one  of  .the 
cars  owned  and  used  by  the  Central  Oom- 
pany.  The  car  in  question  was  what  Is  called 
a  motorcar  and  at  times  was  used  for  intra- 
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State  business  on  the  Transit  Company's  local 
lines,  and  at  other  times  was  used  for  inter- 
state business  on  the  interurban  line.  On 
the  morning  of  the  day  the  repairs  were  made 
the  car  was  returned  to  the  shop  as  an  "ex- 
tra service  car" ;'  that  Is,  It  was  then  an  extra 
car  out  of  actual  serrlce,  but  was  to  be  placed 
back  into  service  again  as  soon  as  needed. 
It  is  not  made  to  appear  ]nst  what  service 
the  car  was  engaged  In  on  the  day,  or  the 
day  preceding,  when  it  was  returned  to  the 
shop.  It  does  appear,  however,  without  con- 
tradiction, that  after  it  was  placed  in  serv- 
ice again  after  the  repairs  were  made  It 
was  used  in  local  or  Intrastate  business.  The 
evidence  also  shows  that,  while  it  was  not 
actually  necessary  to  make  the  repairs  on 
the  root  of  the  car  at  the  particular  time, 
they  were  made,  however,  for  the  reason  that 
the  car  at  that  time  was  an  "extra  car"  and 
because  it  was  convenient  to  make  the  re- 
pairs while  it  was  out  of  service.  The  car 
was  accordingly  mn  Into  the  repair  shop 
and  Mr.  Gibbons  was  directed  to  repair  the 
same  as  before  stated.  He  placed  a  ladder 
against  the  side  of  the  car  so  that  he  could 
go  to  the  roof  thereof,  and'  while  he  was 
standing  on  the  ladder  the  foot  of  the  ladder 
was  standing  on  or  near  another  track,  and 
while  It  was  leaning  against  the  side  of  the 
car  being  repaired  one  of  the  Transit  Com- 
pany's cars  used  in  the  street  railway  serv- 
ice, and  which  was  exclusively  used  in  In- 
.trastate  business,  was  operated  against  the 
foot  of  the  ladder,  which  caused  It  to  fall,  and 
Mr.  Oibbons  was  precipitated  to  the  floor  of 
the  shop,  by  reason  of  which  his  left  knee 
loint  was  seriously  injured.  While  Mr.  Gib- 
bpns  at  times  had  done  service  outside  of 
the  shop,  he,  nevertheless,  for  more  than  a 
year  prior  to  the  time  of  the  injury,  had  npt 
been  out  of  the  shop,  but  had  continuously 
worked  therein  for  both  companies  in  the 
manner  before  stated. 

According  to  the  undisputed  evidence, 
therefore,  the  car  that  caused  the  ladder  to 
iaXl  was  exclusively  used  by  the  Transit  Com- 
pany in  intrastate  business,  while  the  car 
vpon  which  Mr.  Gibbons  was  working  was 
from  time  to  time  used  both  in  Intrastate  and 
in  interstate  commerce,  but  at  the  time  it 
was  being  repaired  was  an  "extra  service 
car,"  whitib  thereafter  might  be  placed  in 
either  intrastate  or  interstate  service  ac- 
cording as  it  might  be  needed,  but  as  a  mat- 
ter of  fact  immediately  after  it  was  repaired 
it  was  used  in  intrastate  business  as  before 
stated.  The  evidence  is  also  without  dispute 
that  for  about  eight  months  from  and  after 
the  injury  the  Transit  Company  paid  com- 
pensation to  Mr.  Gibbons  for  the  injury  at 
the  rate  of  $16  per  week,  the  highest  rate 
allowed  under  the  Industrial  Act  (Comp. 
Laws  1917,  S  3061  et  seq.) ;  that  he  made  no 
application  to  tlie  0(nnml8sl<m  for  compen- 


sation, but  the  same  was,  nevertheless,  paid 
and  received  under  the  Industrial  Act;  that 
after  eight  months  had  elapsed  some  mis- 
understanding arose  between  Mr.  Gibbons 
and  the  Transit  Company  and  its  insurance 
carrier,  the  London  Guaranty  &  Accident  Co., 
Limited,  respecting  the  character  of  the  re- 
ceipts he  should  sign.  Not  being  able  to  ad- 
Just  the  misunderstanding  an  application  was 
made  to  the  Commission  to  determine  the 
question  of  whether  Mr.  Gibbons  was  re- 
quired to  receive  compensaticm  under  the  In- 
dustrial Act,  or  whether  he  could  proceed 
under  the  federal  l!>mployers'  Liability  Act 
against  the  Central  Company. 

The  Commission  in  effect  found  and  de- 
cided that  the  Central  Company  was  exclu- 
sively engaged  In  interstate  commerce;  that 
Mr.  Gibbons,  at  the  time  of  his  injury,  was 
repairing  an  instrumentality  which  was  used 
exclusively  in  Interstate  commerce;  that  he 
was  at  said  time  also  engaged  in  interstate 
commerce,  and  hence  the  Commission  was 
without  Jurisdiction  in  the  premises.  The 
Transit  Company  and  its  insurance  carrier 
aforesaid  insist  that  the  findings  and  deci- 
sion of  the  Commission  are  contrary  to  both 
the  evidence  and  the  law,  while  Mr.  Gibbons, 
through  his  counsel,  contends  that  the  de- 
cision of  the  Commission  should  prevail. 

In  support  of  their  contention  counsel  for 
Gibbons  cite  and  rely  on  Philadelphia  &  R. 
Ry.  C«.  V.  W  Donato,  256  U.  S.  327,  41  Sup. 

Ct.  516,  65  L.  Ed. ,  and  Philadelphia  &  R. 

Ry.  Co.  V.  Polk,  256  U.  S.  332,  41  Sup.  Ct. 
518,  66  L.  Bd.  — .  Also  Behrens  v.  111.  Cent. 
Ry.  Co.  (D.  C.)  192  Fed.  582;  Zikos  v.  O.  R. 
&  N.  Co.  (0.  C.)  179  red.  893;  Pedersen  v. 
Delaware,  L.  &  W.  R.  R.,  229  C.  S.  146,  33 
Sup.  Ct.  648,  67  L.  Ed.  1125,  Ann.  Gas.  19140. 
153;  Law  v.  111.  Cent.  Ry.  Co.,  208  Fed.  869, 
126  C.  C.  A.  27,  L.  R.  A.  1915C,  17.  To  the 
foregoing  we  add:  New  York  Cent.  Ry.  Co.  y. 
Wlnfleld,  244  D.  S.  147,  37  Sup.  Ct.  646,  61 
L.  Ed.  1045,  L.  R.  A.  1918C,  439,  Ann.  Cas. 
1917I>,  1139. 

[1]  We  cannot  pause  here  to  make  an  ex- 
tended review  of  the  foregoing  and  other 
similar  cases,  nor  is  it  necessary  to  do  so. 
In  all  of  those  cases  the  injuries  arose  upon 
an  interstate  railroad,  and  while  the  in- 
jured employ^  was  employed '  either  in  the 
train  service  or  was  in  some  capacity  work- 
ing on  the  railroad  tracks  or  engaged  in' 
switching  cars  or  similar  work.  It  will  thus 
be  seen  that  in  those  cases  the  injured  em- 
ploye at  the  time  of  the  injury  was  neces- 
sarily engaged  in  performing  some  duty  upon 
an  instrumentality  which  was  directly  de- 
voted to  Interstate  commerce,  or  was  so  con- 
nected therewith  as  to  be  an  essential  part  of 
such  commerce.  In  other  words,  the  work  in 
which  the  injured  employ^  was  engaged  at 
the  time  of  his  injury  was  either  directly 
connected  with  or  related  to  interstate  corn- 
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merce,  and  hence  the  injured  employ^  was 
also  engaged  In  Interstate  commerce.  Such 
were  the  circumBtances  In  the  case  of  Kuch- 
enmeister  v.  L.  A.  &  S.  L.  B.  Co.,  52  Utah, 
116,  172  Pac.  725.  The  facts  In  the  case  at 
bar  are,  however,  quite  different  from  the 
facts  in  the  case  Just  cited.  While  the  car 
npon  which  the  repairs  were  made  in  this 
case  was  used  In  interstate  commerce,  yet 
It  was  not  exclusively  devoted  to  that  pnr- 
poue,  nor  was  It  so  connected  with  that  com- 
merce at  the  time  of.  the  injury  as  to  con- 
stitute it  an  essential  part  of  that  commerce, 
as  was  the  case  in  the  cases  relied  on  by 
counsel  for  Mr.  Gibbons. 

Nor  does  this  case  come  within  the  decision 
in  the  case  of  Perez  v.  Union  Pac.  R.  Co., 
52  Utah,  286,  173  Pac.  236.  In  the  latter 
case  the  decision  is  well  reflected,  and  the 
law  with  regard  to  when  an  employer  and  an 
employ^  are  mutually  engaged  in  interstate 
commerce  is  correctly  stated,  in  the  fifth 
headnote  in  the  following  words: 

"Under  the  federal  Employers'  Liability  Act, 
a  carrier  is  liable  only  in  case  both  carrier  and 
employ*  are  engaged  in  interstate  commerce 
as  to  the  instramentality  employed  at  the  time 
of  the  injury." 

A  large  number  of  cases  are  cited  in  the 
course  of  the  oplnicm  in  that  case  by  Mr. 
Justice  Thurman,  which  amply  sustain  the 
law  as  It  is  quoted  in  the  foregoing  head- 
note. 

It  Is  not  necessary  to  make  special  refer- 
ence to  those  cases.  In  our  Judgment  the 
law  applicable  to  this  case  is  correctly  stated 
In  the  case  of  Zikos  t.  O.  R.  &  N.  Co.,  179 
Fed.,  at  page  898,  where  it  Is  said: 

"No  doubt  there  may  be  situations,  indeed  we 
have  the  highest  authority  for  it  (Employers' 
Liability  Cases,  supra,  207  U.  S.  405,  28  Sup. 
Ct.  141,  52  L.  Ed.  297)  when  instrumentalities 
that  may  be  used  for  interstate  or  Intrastate 
traffic,  or  both,  but  which  at  the  time  are  not 
being  used  for  either,  as  when  engines  or  cars 
are  midergoing  repair,  or  in  cases  of  clerical 
work  when  the  acts  or  things  done  are  not 
physically  or  otherwise  directly  connected  with 
the  moving  of  traffic,  where  there  could  be  no 
ground  for  claiming  liability  under  the  act  of 
Congress,  even  though  the  carrier  in  fact  be 
engaged  in  interstate  as  well  as  local  traffic. 
But  where  the  employment  necessarily  and  di- 
rectly contributes  to  the  more  extended  use  and 
without  which  interstate  traffic  could  not  be 
carried  on  at  all,  no  reason  appears  for  denying 
the  power  over  the  one,  although  it  may  indi- 
rectly contribute  to  the  other." 

See,  also,  M.  &  St.  L.  Ry.  Co.  v.  Winters, 
242  U.  S.  353,  37  Sup.  Ct  170,  61  L.  Ed.  358, 
Ann.  Cas.  1918B,  64,  in  which  the  facts,  in  so 
far  as  they  relate  to  the  use  of  the  instrumen- 
tality on  which  the  injured  employe  was  en- 
gaged at  the  time  of  the  injury,  are  very 
similar  to  those  in  the  case  at  bar. 

[2]  We  thus  have  a  clear  case  where  the 
employ^,    Mr.    Gibbons,    was    steadily    and 


regularly  working  as  a  carpenter  In  a  local 
shop  where  repairs  are  being  made  upon  in- 
strumentalities that  were  exclusively  used 
In  Intrastate  commerce,  cars,  and  equipment 
of  the  Transit  Company,  also  upon  instru- 
mentalities which  were  Intermittently  used 
in  both  intrastate  and  interstate  commerce, 
the  cars  and  equipmeht  of  the  Central  Conv- 
pany,  and  where  the  particular  instrumen- 
tality upon  which  the  repairs  were  being 
made  and  in  making  which  the  employ^  was 
Injured  at  the  particular  time  was  not  di- 
rectly engaged  in  either  intrastate  or  in  in- 
terstate commerce,  but  when  it  was  again 
used  after  the  repairs  were  made  was  in 
fact  used  in  intrastate  commerce.  Moreover, 
the  repairs  were  made  so  that  the  car  could 
be  used  in  either  Intrastate  or  in  Interstate 
commerce,  and  it  was  intended  to  be  so  used 
in  accordance  with  the  necessities  as  they 
might  arise.  This  case  therefore  falls 
squarely  vrlthln  the  excerpt  quoted  from  the 
Zlkos  Case,  and  also  comes  within  the  rule 
stated  In  the  Winters  Case,  supra.  We  con- 
fess our  inability  to  perceive  any  reason  why, 
in  cases  like  the  one  at  bar,  the  evidence 
should  receive  a  strained  constmction  or  b« 
given  an  unnatural  effect  In  order  to  bring 
the  case  either  within  or  without  the  Jnris- 
dlctlon  of  the  Commission.  In  our  Judgment 
the  evidence  should  be  given  its  fair  and 
natural  meaning.  Effect  should  be  given 
to  all  the  facts  and  drcumstances,  and  from 
those  facts  and  circumstances  when  fully  and 
fairly  considered  the  legal  conclusion  regard 
ing  the  Commission's  jurisdiction  should  Ife 
deduced.  Where,  as  here,  the  facts  are  not 
in  dlsput§  It  becomes  purely  a  question  at 
law  whether  the  case  comes  within  the  Juris- 
diction of  the  Commission,  and  if  the  Com- 
mission has  Jurisdiction  then  to  determine 
the  extent  of  the  injury  and  the  time  for 
whigb  compensation  shall  be  paid.  No  case 
should  be  permitted  to  go  off  npon  the  ques- 
tion of  whether  it  would  be  more  profitable 
to  the  employer  or  to  the  employ^  to  have 
the  case  determined  under  the  state  Indus- 
trial Act  or  under  the  federal  Employers' 
LiabiUty  Act  (U.  S.  Comp.  St  if  8657-8665), 
but  each  case  should  be  determined  upon  the 
facts  as  they  are  developed. 

[3]  It  has  frequently  been  held  by  the  Su- 
preme Court  of  the  United  States  that  no 
recovery  can  be  had  under  the  federal  Eat- 
ployers'  Liability  Act  except  for  an  injury 
due  to  the  negligence  of  the  employer  or 
his  servants.  The  most  recent  case  so  hold- 
ing U  the  case  of  N.  Y.  C.  R.  Co.  v.  Wlnfleld, 
supra.  Under  the  Industrial  Act  of  this 
state,  however,  negligence  of  the  master  is 
not  an  element.  Suppose,  therefore,  that  Mr. 
Gibbons  had  been  Injured  by  the  mere  slipping 
of  an  edged  tool  which  be  was  using  in  his 
work  at  the  time  of  the  injury,  or  that  he 
had  accidentally  fallen  from  the  ladder,  and 
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there  waS'  no  n^Iigeooe  whatever  upon  the 
part  of  the  employer  or  his  servants,  would 
counsel  then  insist  that  the  Commission  was 
without  Jurisdiction  and  their  client  without 
a  remedy?  Again,  suppose  that  it  were  held 
that  there  was  no  negligence  on  the  part  of 
the  Central  Company  or  on  the  part  of  its 
«mploy€8,  and  therefore  the  federal  Employ- 
ers' Iilablllty  Act  afforded  no  remedy,  would 
counsel  still  Insist  that  the  Commission  Is 
without  Jurisdiction?  We  fully  appreciate 
that  the  foregoing  observations  cannot  de- 
termine Jurisdiction,  and  we  call  attention 
to  them  only  for  the  purpose  of  showing  that 
jurisdiction  of  the  Commission  should  not  be 
made  to  turn  ui>on  whether  the  injured  em- 
ploy€  or  any  iiarty  to  the  proceedings  is 
either  favorable  or  opposed  to  its  Jurisdic- 
tion, but  it  should  be  determined  firom  the 
facts  as  they  are  made  to  appear. 

[4]  Nor  are  we  unmindful  of  the  fact  that 
whether  a  particular  transaction  which  is 
connected  with  or  related  to  Interstate  com- 
sierce  Itself  constitutes  Interstate  commerce 
Is  ultimately  a  federal  question,  and  can  be 
finally  determined  only  by  the  United  States 
Supreme  Court,  and  that  we  cannot  in  this, 
nor  In  any  similar,  case  preclude  the  parties 
trom  having  that  question  determined  by  that 
-court.  That  fact,  however,  does  not  relieve 
na  from  the  duty  of  determining  for  our- 
aelves  In  any  case  brought  here  for  review 
whether  the  case  comes  within  the  Jurisdic- 
tion of  the  Commission  or  does  not. 

In  onr  Judgmfflit,  under  the  undisputed 
facts,  this  case  comes  squarely  within  the 
Jurisdiction  of  the  Commission,  and  therefore 
its  decision  Is  contrary  to  both  the  facts  and 
the  law.  The  decision  of  the  Commission  Is 
therefore  set  aside  and  annulled,  and  the 
-cause  la  remanded  to  the  Commission  with 
directions  to  take  Jurisdiction  of  the  ca^e  and 
to  proceed  with  It  In  accordance  with  law 
and  the  views  herein  expressed. 

OORTMAN,  C.  J.,  and  WEBER  and  THUR- 
HAN,  33.,  concur. 

OIDEON,  J.,  being  disqualified,  did  not 
liwrtlclpate  in  the  disposition  of  this  cause. 


BURTT   V.    BURTT.    (No.   3702.) 

(Supreme    Court    of   Utah.    Jan.   4,    1922. 
Rehearing  Denied  Feb.  8,  1922.) 

I.  Divorce  «=9 1 30— Evidence  held  to  Justify 
refusal  of  divorce  to  plaintiff  husband. 
Where  the  evidence  showed  that  the  parties 
bad  lived  together  happily  until  the  husband 
went  to  France,  and  that  on  his  return  he 
wrote  to  liis  wife,  before  he  even  saw  her, 
that  he  would  no  longer  live  with  her  and  that 
H  was  his  own  fault,  and  there  was  no  evidence 


to  sustain  his  charges  of  cruelty  by  the  wife, 
except  his  charge  that  she  had  procured  in 
another  state  the  issuance  of  a  writ  ne  ezear 
after  he  had  once  moved  without  informing  hei 
and  had  ceased  to  contribute  to  her  support, 
the  lower  court  was  justified  in  denying  the 
divorce  to  the  husband  on  ground  of  wife's 
cruelty. 

2.  DIvoroo  ^=953— Not  granted  where  Injured 
party  does  not  ask  It,  though  future  living 
together  Is  Impossible. 

£>ven  if  the  situation  is  such  as  to  make  It 
impossible'  for  the  parties  ever  to  live  together 
again,  a  cUvorce  will  not  be  granted,  where  the 
fault  was  that  of  the  husband  and  the  wife  did 
not  desire  a  divorce,  but  professed  her  willing- 
ness again  to  live  with  her  husband. 

3.  Divorce  «=>!0I  —  Wife's  eonnterdaJm  for 
separate  maintenance  held  sustained. 

In  a  suit  lor  divorce,  a  counterclaim  by  the 
wife,  alleging  that  she  was  compelled,  without 
just  cause  or  excuse,  to  live  apart  from  the 
husband,  and  that  he,  having  the  ability  so  to 
do,  failed  and  refused  properly  to  support  and 
provide  for  her,  which  was  'sustained  by  the 
evidence,  entitles  the  wife  to  separate  mainte- 
nance, under  Comp.  Laws  1917,  {  3010. 

4.  DIvoroe  <s=»62  ( I )— Court  has  Jurlsdictlop 
over  counterclaim  by  defendant  against  plain- 

tiir. 

Where  plaintiff  bad  Invoked  the  court's 
jurisdiction  by  a  suit  for  divorce,  the  court  had 
jurisdiction  to  give  the  defendant  the  separate 
maintenance  she  prayed  for  by  coonterdaim, 
nnder  Const  art.  1,  i  ll.i 

5.  DIvoroe  «=3l39  —  Voluntary  nonsuit  held 
properly  denied  after  counterclaim  and  trial. 

Where  the  application  for  voluntary  nonsuit 
in  a  suit  for  divorce  was  not  made  by  plaintifC 
until  after  defendant  had  filed  her  counterclaim, 
and  after  the  evidence  had  been  heard  and  the 
cause  submitted  on  both  plaintiff's  and  defend- 
ant's causes  of  action,  the  application  for  non- 
suit was  not  seasonably  made  and  was  properly 
denied,  under  Comp.  Laws  1917,  f  0848. 

8.  Divoros  «=>2II,  223,  286-^mount  for  sep- 
arate   maintenance   and   afttontey's    fees    It 
largely   discretionary;    discretion   not  inter- 
fered with  on  appeal. 
Under  Comp.  Laws  1917,   §  3010,  the  al- 
lowance to  a  wife  of  alimony  and  the  expenses 
of  the  trial,  including  attorney's  fees,  is  largely 
discretionary,  and  the  trial   court's  discretion 
will    not    be    interfered    with    unless    clearly 
abused. 

7.  DIvoroe  «=9227  (2)— Allowance  of  $750  at- 
torney's fees  held  not  sxoesslve. 
In  a  suit  by  a  husband  for  divorce,  where 
the  charges  extended  over  a  long  period  of 
years,  so  as  to  require  much  investigation,  and 
where  the  wife,  as  she  bad  a  right  to  do,  orig- 
inally engaged  nonresident  attorneys,  who  had 
represented  her  in  a  previous  difficulty  with  her 
husband,  and  where  the  actual  trial  of  the 
cause  occupied  four  days  and  resulted  in  a 
decree  for  separate  maintenance  for  the  wife 
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to  the  amount  of  $160  a  month,  an  allowance  of 
$750  for  the  wife's  attorney's  fees,  in  addition 
to  $100  allowed  at  the  beginning  of  the  suit, 
was  not  excessive. 

Frick,  X,  dissenting  in  part  Gideon,  J.,  dis- 
senting. 

Appeal  from  District  Court,  Salt  Lake 
County;  A.  R.  Barnes,  Judge. 

Action  for  divorce  by  Wilson  Bryant  Burtt 
against  Marlon  Stiles  Burtt,  in  wblch  the 
defendant  filed  a  counterclaim  for  separate 
maintenance.  From  a  decree  denying  the  di- 
vorce sought  by  plaintiff  and  granting  the 
relief  sought  by  defendant,  plaintiff  appeals. 
Affirmed. 

Ball,  Musser  &  Robertson,  of  Salt  Lake 
City,  for  appellant. 

W.  H.  Leary  and  Wm.  H.  Bramel,  both  of 
Salt  Lake  City,  for  respondent. 

COBFMAN,  C.  J.  The  parUes  to  this  ac- 
tion are  husband  and  wife.  On  September 
23,  1920,  the  plaintiff  commenced  the  action 
by  filing  a  complaint  in  the  district  court  of 
Salt  La^e  county  charging  the  defendant 
with  cruelty  as  grounds  for  divorce.  After 
the  usual  Jurisdictional  averments  as  to  mar- 
riage and  residence,  the  charging  part  of  the 
complaint  as  to  cruelty,  briefly  stated,  con- 
sists of  the  following: 

"That  the  plaintiff  has  suffered  dire  humilia- 
tion because  of  being  deprived  of  the  social  and 
fraternal  fellowship  of  the  friends,  acquaint- 
ances, and  associates  of  equal  rank  and  station 
with  the  plaintiff  in  the  service  as  officers  of 
the  army  of  the  United  States  of  America,  be- 
cause of  the  studied  contempt  with  which  the 
defendant  has  Bvstematically,  habitually,  and 
uniformly  treated  plaintiff's  official  colleagues 
and  their  families;  that  the  plaintiff  has,  dur- 
ing the  greater  portion  of  his  married  life  to 
the  defendant,  been  obliged  to  suffer  most  pit- 
ifully on  account  of  the  attitude  and  manifesta- 
tions of  the  defendant  toward  the  social  pro- 
clivities, ideas,  hopes,  and  possible  attainments 
of  the  plaintiff  because  of  the  unwillingness  of 
the  defendant,  first,  to  accompany  this  plaintiff 
to  social  functions  upon  invitation,  whether  for- 
mal or  informal,  and,  socially,  by  the  defend- 
ant's refusal  to  permit  of  social  gatherings  to 
congregate  and  assemble  in  the  home  furnished 
and  maintained  by  the  plaintiff,  or  permit  any 
social  or  fraternal  intercourse  to  be  indulged  in 
by  the  plaintiff  with  the  friends,  acquaintances, 
and  official  associates  of  the  army  of  the  United 
States  of  America,  in  the  service  of  which  the 
plaintiff  has  been  for  many  years,  as  a  re- 
spected, honored,  and  distinguished  officer; 
•  •  •  that  by  cajolery,  deceit,  and  other 
means  the  defendant  has  used  the  plaintiff's 
money  and  salary  for  the  support  of  her  parents 
and  the  education  of  her  sisters,  over  a  period 
of  years,  culminating  in  an  almost  complete 
support  of  defendant's  parents  during  the  peri- 
od plaintiff  was  in  France,  and  that  by  reason 
thereof  she  failed  to  dress  in  a  manner  befit- 
ting plaintiff's  station,  subjecting  him  to  the 


criticism  and  ignominy  of  his  friends  and  as- 
sociates; •  •  •  that  defendant  has  failed 
and  neglected  to  maintain  a  home,  but  persist- 
ed in  living*  "with  her  parents,  although  well 
aware  that  such  action  was  contrary  to  the 
desires  and  wishes  of  the  plaintiff,  and  that 
defendant  has  failed  to  bear  children  and  has 
avoided  motherhood,  apparentiy  through  her 
wish  to  minister  to  the  desires  of  her  parents 
and  sisters." 

As  an  amendment  to  the  original  com- 
plaint it  is  also  charged,  as  an  act  of  cruelty, 
that  on  May  3,  1920,  while  plaintiff  was  tem- 
iwrarily  employed  in  Chicago,  111.,  In  a  posi- 
tion of  responsibility  and  importance,  and 
while  associated  with  men  of  culture  and 
standing,  defendant,  without  cause  or  Justi- 
fication, applied  for  and  was  granted  a  writ 
at  ne  exeat  in  the  circuit  court  of  Cook  coun- 
ty; and,  by  reason  of  his  inability  to  give 
bail  at  the  late  hour  service  of  said  writ  was 
made  upon  him,  defendant  had  Intended  that 
he  would  be  compelled  to  remain  over  night 
at  the  Cook  county  Jail ;  that  defendant, 
among  other  things,  during  the  years  1917, 
1918,  and  1019,  willfully,  maliciously,  and 
falsely  stated  and  circulated  among  plain- 
tiff's friends  and  acquaintances  that  he  had 
become  Insane,  had  lived  in  illicit  cohabita- 
tion with  a  woman  while  in  France,  and  that 
he  had  also  failed  to  provide  for  and  prop- 
erly support  the  defendant. 

The  answer  of  the  defendant,  after  admit- 
ting the  marriage  and  the  suing  out  of  said 
writ  of  ne  exeat,  pleads  matters  in  Justifica- 
tion therefor,  and  in  substance  and  effect 
denies  all  of  the  acts  of  cruelty  complained 
of  by  plaintiff.  By  way  of  counterclaim 
against  the  plaintiff,  defendant  pleads  that 
she  is  compelled,  without  Jupt  cause  or  ex- 
cuse, to  live  separate  and  apart  from  plain- 
tiff, and  that  he,  having  the  ability  so  to  do, 
fails  and  refuses  to  properly  support  and 
provide  for  her.  Defendant  prayed  Judg- 
ment and  decree  for  separate  maintenance. 

The  trial  court  found  the  issues  In  defend- 
ant's favor,  awarding  her  separate  mainte- 
nance or  alimony  in  the  sum  of  $160  per 
month,  $750  attorneys'  fees,  in  addition  to 
$100  theretofore  paid,  and  costs  of  suit.  Aft- 
er applying  for  and  being  denied  a  new  trial, 
plaintiff  appeals. 

As  grounds  for  reversal  of  the  Judgment 
plaintiff  assigns  numerous  errors  alleged  to 
have  been  committed  by  the  trial  court  in 
the  admission  and  rejection  of  evidence; 
that  the  trial  court's  findings  of  fact  and 
Judgment  are  not  supported  by  the  evidence 
and  its  decision  and  Judgment  are  contrary 
to  law;  the  refusal  of  the  court  to  grant 
plaintlfiTs  motions  to  strike  defendant's 
amendment  to  the  answer  and  to  dismiss  her 
counterclaim ;  also  the  refusal  of  the  court 
to  grant  plaintiff  a  voluntary  nonsuit  or  a 
dismissal  of  his  action.' 

la  brief,  the  evidence  in  this  case  shows. 
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and  the  trial  court  foimd,  that  the  parties 
intermarried  In  Cooli  county,  111.,  October 
15,  1903;  that  thenceforth  they  lived  hap- 
pily together  and  in  accord  with  each  other's 
expressed  desires  and  wishes  until  1919, 
when  plaintiff's  attitude  changed  towards 
the  defendant;  that  on  or  about  August  17, 
1919,  after  plaintiff  had  returned  from 
France  and  before  he  had  seen  the  defend- 
ant, be  wrote  to  her  that  a  great  change 
had  come  orer  him,  that  he  had  met  with 
and  loved  another  woman,  and  that  be  could 
not  come  back  and  take  up  life  with  her, 
but  they  must  live  apart;  that  thereupon 
defendant  went  to  the  plaintiff  and  pleaded 
with  him  to  live  with  her,  but  plaintiff  re- 
fused; that  shortly  thereafter  plaintiff,  then 
an  ofBcer  of  high  rank  in  the  army  of  the 
United  States,  resigned  hia  station,  left  for 
some  place  unknown  to  defendant,  and  gave 
her 'only  a  mailing  address  in  New  York 
CHty ;  that  from  January  1,  1920,  up  to  May 
1,  1^,  plaintiff  did  not,  with  the  exception 
of  $00,  contribute  anything  to  the  support 
and  maintenance  of  the  defendant,  nor  did 
defendant  know  where  plaintiff  was  or  what 
he  was  doing  until  about  May  1,  1920,  when 
she  learned  through  others  that  he  was  in 
Chicago;  that  thereupon  plaintiff  went  to 
Chicago,  and  on  May  8,  1920,  began  a  suit 
tor  separate  maintenance  In  the  circuit  court 
of  Cook  county,  and  in  connection  therewith 
sned  out  a  writ  of  ne  exeat;  that  under  said 
writ  a  sheriff  attached  the  body  of  plaintiff 
and  stayed  with  plaintiff  one  night  and  a 
half  day  in  and  about  a  hotel  in  Chicago; 
that  said  proceedings  were  then  settled  by  an 
agreement  between  the  parties  whereby  the 
plaintiff  agreed  to  pay  to  defendant  $100  per 
month  as  long  as  the  parties  thereto  should 
live  apart;  that  at  said  time  plaintlfTa  in- 
come was  only  $2,400  per  year,  but  in  said 
agreement  it  was  not  provided  that  the  par- 
ties should  live  apart  nor  that  the  defendant 
ahould  accept  said  monthly  sum  in  full  of 
all  obligations  of  the  plaintiff;  that  plain- 
tiff is  now,  and  for  some  time  past  has  been, 
a  lieutenant  colonel  in  the  United  States 
army,  enjoying  an  income  of  $5,500  per  year ; 
that  plaintiff  has  refused  to  permit,  and  still 
refuses  to  permit,  defendant  to  live  with 
him;  and  that  It  does  and  will  require  $150 
per  month  to  support  and  maintain  the  de- 
fendant The  trial  court  further  finds  that 
aside  from  the  allegations  of  plaintiff's  com- 
plaint with  respect  to  the  marriage  and  resi- 
dence of  plaintiff,  none  of  the  allegations 
therein  Iiave  been  sustained  by  the  evidence; 
tliat  by  a  preponderance  of  the  evidence  the 
allegations  of  defendant's  answer  and  coun- 
terclaim are  sustained. 

[1]  It  is  the  Judgment  of  this  court,  after 
a  careful  review  of  the  evidence,  that  the 
contention  made  by  the  plaintiff  that  under 
0ie  facts  shown  and  as  matter  of  law  plain- 
tiff should  have  been  granted  a  decree  of  di- 
vorce from  defendant  is  wholly  without  mer- 


it and  admits  <tf  but  little  discnssion.  He 
complains  most  bitterly  that  the  defendant, 
under  the  circumstances,  sued  out  a  writ  of 
ne  exeat  against  him  in  the  state  of  Illinois. 
Perhaps  such  a  writ,  unknown  to  our  Juris- 
diction, may  have  been  a  harsh  remedy,  and 
It  would  have  been  better  to  have  saved  the 
plaintiff  the  suffering  and  humiliation  caused 
by  It;  but,  be  that  as  it  may,  plaintiff.  In 
complaining,  seems  to  lose  sight  of  the  fact 
that  the  course  taken  by  the  defendant  in 
that  regard  was  prompted  and  brought  about 
by  his  own  willful  misconduct  and  indiffer- 
ence toward  the  defendant.  That  being  true, 
he  has  no  Just  cause  to  complain. 

The  record  here  very  conclusively  shows 
that  the  parties  to  this  action'  lived  together 
most  happily  until  1917,  the  time  when  plain- 
tiff took  his  departure  for  overseas  service 
in  the  army  of  the  United  States  while  in 
France.  It  must  suffice  to  say,  without  go- 
ing into  detail,  that  every  accusation  now 
made  by  plaintiff  against  the  defendant  as 
to  her  attitude  toward  him,  and  as  to  her 
domestic  habits  and  social  conduct,  stands 
contradicted  by  his  own  evidence.  The  evi- 
dence shows  that  plaintiff  returned  from 
overseas  service  July  19,  1919.  August  17, 
1919,  before  seeing  the  defendant,  he,  for  the 
first  time,  by  a  letter,  expressed  dissatisfac- 
tion with  her  as  a  wife  or  any  desire  for 
children,  and  stated:  "I  have  found  also  a 
woman  who  means  to  me  all  that  a  mother 
should  be,"  and  "I  am  sure  you  will  not 
want  to  live  with  me  when  you  know  that  I 
love  some  one  else."  Again,  on  October  22, 
1919,  the  plaintiff  addressed  a  letter  to  the 
defendant  inclosing  a  newspaper  clipping  per- 
taining to  the  matrimonial  difficulties  of  a 
distinguished  citizen  abroad,  wherein  that 
gentleman,  in  addressing  his  wife  by  letter, 
had  remarked  that  "the  war  liad  changes  his 
views  of  life,"  that  the  fault  was  all  his  own, 
and  that  he  accepted  all  responsibility  for 
the  ending  of  their  married  life.  The  plain- 
tiff then  proceeds  to  say  in  bis  letter  to  the 
defendant: 

"I  am  inclosing  this  clipping  which  so  nearly 
parallels  onr  case.  •  •  •  It  brought  forcibly 
to  me  the  fact  that  I  tried  to  tell  you  in  every 
way  I  could  that  the  responsibility  for  this 
separation  rests  entirely  on  me.  If  I  wrote  you 
otherwise  or  told  you  anything  else  in  my 
letters  or  conversation  I  did  not  mean  to.  Your 
last  letter  to  me  seemed  to  infer  that  I  blamed 
yon  for  the  separation.  I  have  tried  not  to 
use  that  word  toward  you  at  all.  I  did  not 
think  it.  •  •  •  I  have  never  in  my  mind 
blamed  you.  I  take  all  the  responsibility  for 
the  failure  of  oar  life  together." 

In  view  of  the  foregoing  frank  expreeslons 
of  the  plaintiff,  we  confess  our  inability  to 
conceive  what  legal  ground  on  which  he  can 
Justly  or  legally  complain  of  the  trial  court 
in  not  granting  him  a  divorce. 

[2]  It  is  argued  in  this  case  that  under  all 
the  circumstances  the  parties  will  never  be 
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able  to  again  assume  the  marriage  relation 
by  living  together  as  husband  and  wife,  and 
that  therefore  It  would  be  better  for  them- 
selves and  society  that  they  be  divorced. 
While  that  may  be  true.  It  should  be  kept  la 
mind  that  the  plaintiff  alone  Is  In  fault  and 
that  the  defendant,  under  the  circumstances, 
Insists  upon  her  strict  legal  rights.  More- 
over, It  appears  that  the  defendant  has  In 
good  faith  appealed  to  the  plaintiff  to  permit 
her  to  resume  marital  relations  with  him,  at 
the  same  time  offering  to  live  the  Ufe  he 
would  have  her  live  and  to  do  all  things  in 
her  power  to  meet  the  high  Ideals  of  what  he 
thinks  a  wife  should  be  to  him.  Under  these 
circumstances  plaintiff  might  well  permit 
defendant  to  resume  marital  relations  with 
him.  As  a  matter  of  justice  and  right,  so 
long  as  he  refuses  to  allow  her  to  do  that, 
courts  will  not  be  Inclined  to  either  approve 
of  what  appears  to  be  his  Inexcusable  obstin- 
acy or  grant  him  the  relief  he  has  prayed 
for,  even  If  the  power  belonged  to  them. 

[3]  As  to  the  defendant's  counterclaim  for 
separate  maintenance,  we  are  of  the  opinion 
that  defendant's  case  meets  every  require- 
ment of  the  statute  (Comp.  Laws  Utah  1917, 
{  3010),  which  provides : 

"Whenever  a  hnsband.  being  a  resident  of 
this  state,  shall  have  deserted  his  wife  without 
good  and  sufficient  cause,  or,  being  of  snffi- 
cient  abQity  to  support  her,  shall  have  neglect- 
ed OP  refused  to  properly  provide  fop  and  suit- 
ably maintain  her,  •  •  •  or  where  a  mar- 
ried woman,  without  her  fault,  now  lives  or  may 
hereafter  live  separate  and  apart  from  her 
husband,  the  district  court  shall,  on  the  applica- 
tion of  the  wife,  allot,  assign,  set  apart,  and 
decree  to  her  as  alimony,  the  use  of  such  papt 
of  her  husband's  •  •  •  earnings  as  the 
court  may  determine  in  its  discretion." 

[4]  Confessedly  the  district  court  had  Ju- 
risdiction of  the  matters  set  forth  in  defend- 
ant's counterclaim  after  the  plaintiff  had 
filed  complaint  against  her  in  divorce,  thus 
invoking  the  court's  jurisdiction.  Mott  t. 
Mott,  82  Cal.  413,  22  Pac.  1140,  1142;  Howe 
V.  Moran,  37  Nev.  404,  142  Pac.  636;  Charl- 
ton V.  Charlton  (Tex.  Civ.  App.)  141  S.  W. 
290;  Constitution  Utah,  art  1,  S  U;  Flsk 
V.  Flsk,  24  Utah,  833,  67  Pac  1064. 

[t]  Nor  is  there  any  merit  In  the  onitai- 
tlon  that  the  district  court  erred  in  Its  re- 
fusals to  grant  the  plalntifl  a  voluntary  non- 
suit and  a  dismissal  of  his  action.  Plalntifrs 
applications  were  not  made  until  after  fhe 
defendant's  counterclaim  had  been  filed,  a 
trial  had,  and  the  final  submission  of  both 
plaintiff's  and  defendant's  causes  of  action; 
therefore  not  seasonably  made  in  the  inter- 
ests of  justice  nor  In  accord  with  the  provi- 
sions of  onr  8tatat&  Compk  Laws  Utah  1917, 
16848. 

Complaint  Is  also  made  that  the  court 
erred  In  granting  the  defendant  greater  sums 
as  alimony  and  for  attorneys'  fees  than  un- 
der the  drcmnstanceB  and  in  fairness  and 


Justice  to  the  respective  parties  should  have 
been  allowed. 

[6]  Section  3010,  supra,  of  our  statute  pro- 
vides that  In  cases  of  this  kind — 

"During  the  pendency  of  the  proceedings,  the 
court  may  require  the  husband  to  pay  such 
sums  for  costs,  expenses,  and  attorney's  fees, 
and  for  the  support  of  the  wife  as  it  shall  deem 
necessary  and  proper,  in  like  manner  as  in  ac- 
tions for  divorce." 


It  therefore  follow.s  that  the  allowance  of 
alimony  and  the  expenses  of  a  trial  of  this 
nature.  Including  attorneys'  -fees,  are  largely 
matters  within  the  discretion  of  the  court 
who  tried  the  case.  Unless  the  trial  court 
clearly  abused  its  discretion  in  the  matters 
mentioned  this  court  should  not  interfere. 
Clearly,  In  this  Instance,  the  amount  allowed 
as  alimony  was  not  excessive.  The  district 
judge  who  heard  the  case,  before  fixing  the 
amount  to  be  allowed  defendant's  attorneys, 
wait  into  the  matter  as  to  the  reasonable- 
ness of  the  amount  awarded  the  defendan't 
for  her  attorneys  most  thoroughly.  After 
doing  that  it  was  ordered  that  the  "defend- 
ant have  and  receive  of  and  from  the  plain- 
tiff the  sum  of  $760  for  her  attorneys'  fees 
by  her  Incurred  and  expended  herein." 

[7]  The  record  in  this  case  shows  that  in 
the  first  Instance  the  defendant  employed  a 
firm  of  Chicago  attorneys  to  'serve  her  In 
connection  wtlh  her  suit  against  the  plain- 
tiff for  separate  maintenance  in  the  state 
of  Illinois.  That  suit  was  settled  and  dis- 
missed. Shortly  afterwards  the  plaintiff 
came  to  Utah  and  Instituted  the  present  suit 
against  the  defendant  for  absolute  divorce. 
Summons  and  a  copy  of  the  complaint  was 
served  upon  defendant  In  Chicago.  Natural- 
ly, and  as  we  think  she  had  a  right  to  do, 
defendant  turned  to  and  retained  the  Chica- 
go lawyers,  who  had  theretofore  made  some 
investigation,  were  familiar  with,  and  had 
been  advising  and  counseling  her  concern- 
ing the  matrimonial  difficulties  with  the 
plaintiff  which  had  led  up  to  the  present 
case,  in  which  the  plaintiff  had  employed 
local  attorneys  of  experience  and  of  high 
standing  to  represent  him.  Defendant  also 
employed  local  attorneys  of  experience  and 
high  professional  standing  to  represent  and 
safeguard  her  Interests  in  the  present  case, 
and  it  was  proper  and  right  that  she  should 

do  BO. 

The  evidence  shows  that  the  Chicago  at- 
torneys, while  this  case  was  pending  before 
the  district  court,  spent  75  hours  upon  dif- 
ferent occasions  in  the  preparation  of  the 
necessary  pleadings  and  in  taking  the  depo- 
sitions of  material  witnesses  in  defendant's 
behalf.  The  evidence  further  shows  that  the 
usual  and  customary  fees  for  like  servicee 
when  rendered  by  Chicago  attorneys  would 
be  $750  or  $800.  It  is  also  shown  that  the 
trip  made  by  one  of  the  attorneys  of  the 
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Chicago  firm  to  be  present  at  the  trial  of  this 
case  In  Utah  would  entail  an  expense  of  over 
$150. 

As  to  the  value  of  the  services  rendered  by 
defendant's  Salt  Lake  attorneys,  the  district 
court  received  expert  evidence  tending  to 
show  that  their  services  alone  were  worth 
$750.  In  plalntlfTs  behalf,  evidence  was  re- 
ceived tending  to  show  that  their  services 
were  "worth  but  $350. 

As  has  been  seen,  the  charges  made  by  the 
plaintiff  In  his  complaint  against  the  d^end- 
ant  took  a  very  wide  scope  and  involved  In 
the  highest  degree  the  social  standing  of  the 
parties,  as  well  as  their  conduct  toward  each 
other  In  their  home  life  and  while  living  to- 
gether In  the  marriage  relation.  It  there- 
fore became  necessary  for  defendant's  at- 
torneys, in  order  to  properly  meet  and  com- 
bat the  charges  of  the  plaintiff,  to  make  ex- 
tensive preparation,  both  In  the  matter  of 
'  pleadings  and  in  producing  evidence  for  the 
consideration  of  the  trial  court.  . 

The  record  of  the  case  is  a  volominous  ona 
It  shows  that  the  pleadings,  including  mo- 
tions, demurrers,  etc.,  covers  some  140  pages 
of  typewritten  matter.^  The  official  stenog- 
rapher's report  of  the  evidence  taken  at  the 
trial  covers  over  300  pages.  The  actual  trial 
of  the  case'  commenced  March  3d,  at  10 
o'clock  a.  m.  It  was  concluded  March  8, 
1921.  Not  counting  for  divers  appearances 
before  the  court  for  the  purpose  of  dispos- 
ing of  motions,  demurrers,  etc.,  the  actual 
time  consumed  in  the  trial  occupied  some 
four  days.  The  record  here  shows  that  at 
the  time  of  the  trial  plaintiff  was  ^rnlng  a 
salary  of  $5,500  per  annum.  According  to 
plaintiff's  own  estimate  he  Is  possessed  of 
household  goods  and  effects  of  the  approxi- 
mate value  of  $2,500,  a  house  and  lot  In 
Pasadena  of  the  value  of  $3,500,  and  his  lia- 
bilities do  not  exceed  $2,600,  Including  the 
liabilities  incurred  by  him  in  his  efforts  to 
litigate  and  settle  his  matrimonial  difficul- 
ties. 

Under  all  the  circumstances  as  disclosed 
by  the  record  here,  we  are  not  prepared  to 
say  that  the  district  court,  in  awarding  an 
attorney  fee  of  $750,  so  abused  its  discre- 
tion that  this  court  would  be  Justified  in 
making  any  intervention.  Assuming  that  the 
time  employed  and  expenses  incurred  by  the 
defendant's  Chicago  attorneys  might  have 
been  wholly  dispensed  with,  all  things  con- 
sidered. Including  the  high  social  standing  of 
the  parties,  the  responsibilities  assumed,  and 
the  amount  and  character  of  the  services 
rendered  by  the  attorneys  for  the  defendant 
in  this  case,  we  very  mu«A  doubt  If  attorneys 
In  this  Jurisdiction  could  be  employed  under 
contract  to  render  like  services  for  a  less 
amount  than  that  allowed  in  this  case  by  the 
district  court. 

For  the  reasons  stated,  and  finding  no 
prejudicial  orror  In  the  record,  the  Judgment 


and  decree  of  the  district  court  Is  affirmed, 
with  costs. 

WEBEB  and  THURMAN,  JX,  concur. 

FBICE,  J.  I  fully  concur  with  the  con- 
clusions of  the  Chief  Justice,  except  in  the 
allowance  of  $750  additional  attorneys'  fees. 
There  were  no  questions  .In  this  case  save 
such  as  and  often  do  arise  In  divorce  pro- 
ceedings between  a  husband  and  wife  of 
the  social  standing  of  the  plaintiff  and  de- 
fendant Moreover,  the  defendant  is  not  a 
man  of  wealth,  nor  of  a  large  income,  in 
view  of  the  existing  conditions.  I  therefore 
can  discover  no  reason  upon  which  to  base 
the  allowance  of  the  additional  $750  attor- 
neys' fees.  True,  the  allowance  of  alimony 
Is  largely  a  matter  of  discretian  which  Is 
vested  In  the  trial  courts,  and  which  will  not 
be  reviewed  by  this  court  except  In  case  of 
an  abuse  of  discretion  In  that  regard.  The 
question  of  allowance  of  attorneys'  fees,  in 
my  Judgment,  Is,  however,  somewhat  differ- 
ent Attorneys  are  officers  of  the  courts,  and 
where  the  reasonableness  of  their  fees  must 
be  determined  and  fixed  by  a  court  the  allow- 
ance should  be  reasonable  in  view  of  all  the 
circumstances.  Ilie  whole-  record  of  the  pro- 
ceedings is  before  us,  and  we  can  Judge  of 
what  Is  a  reasonable  fee  in  this  case  quite  as 
well  as  could  the  trial  court  Again,  In  this 
case  this  court  has  already  made  an  addi- 
tional allowance  of  $150  as  fees  and  cost  of 
printing  an  additional  abstract,  all  of  which 
has  been  paid  by  the  plaintiff.  The  addi- 
tional abstract  has  been  filed  and  its  costs 
could  not  have  exceeded  $15.  Indeed,  under 
the  rules  of  this  court  the  allowance  for 
printing  the  additional  abstract  would  have 
to  be  considerably  less  than  that  As  the 
opinion  now  stands,  the  plaintlfl  would  there- 
fore be  required  to  pay  the  sum  of  $985,  or 
approximately  $1,000,  as  attorneys'  fees  in 
a  simple  divorce  proceeding.  In  my  Judg- 
ment that,  under  the  practice  prevailing  in 
this  JnrlBdlctioa,  is  excessive.  The  allowance 
of  the  additional  $760  should  therefore,  in 
my  Judgment  he  reduced  to  $500,  and  when 
so  reduced  the  Judgment  In  all  other  respects 
should  be  affirmed,  with  costs  taxed  against 
appellant 

GIDEON,  J.  (dissenting.  I  concur  with 
Mr.  Justice.  FRICK  that  the  compensation 
allowed  counsel  for  respondent  by  the  dis- 
trict court  is,  if  not  unreasonable,  too  much, 
and  ought  to  be  reduced  by  this  court 

If  the  opinion  of  this  court  in  Blalt  v. 
Blair,  40  Utah,  306,  121  Pac.  19,  38  L.  B.  A. 
(N.  S.)  269,  Ann.  Cas.  ldl4D,  989,  is  to  be  ac- 
cepted as  a  binding  precedent  $500  would  be 
a  liberal  fee  for  all  services  both  In  the  dis- 
trict court  and  in  this  court  This  court  is 
clearly  within  its  rights,  if  upon  an  examina- 
tion of  a  record  in  divorce  proceedings  it  ap- 
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pears  that  either  party  is  entitled  to  relief, 
to  direct  that  a  Judgment  to  that  effect  be 
entered.  As  I  read  the  opinion  of  the  Chief 
Justice  the  api>ellant  is  to  t>e  condemned  and 
punished  (1)  for  baring  the  consideration  and 
gallantry  to  accept  all  blame  for  the  trouble 
with  his  wife — a  rather  commendable  thing 
to  do,  and  not  unusnal,  regardless  of  the  real 
facts;  (2)  because  be  had  the  honesty, 
coupled  with  probably  bmtal  frankness,  to 
speak  the  truth  to  his  wife  about  his  senti- 
ments toward  her.  There  are  no  children, 
Issue  of  this  marriage.  Society  Is  not,  there- 
fore, Titally  interested  whether  the  parties 
are  divorced  or  not.  No  doubt  appellant  is 
not  blameless.  That  is  equally  true  of  the 
respondent  The  facts  of  this  record  are 
such  that,  if  the  court  was  of  the  opinion 
that  a  divorce  ought  not  to  be  granted  ap- 
pellant, it  should  have,  in  my  Judgment,  de- 
nied any  relief  under  the  counterclaim.  The 
statute  authorizing  a  decree  for  separate 
maintenance  is  to  all  intents  and  purposes 
a  penal  statute.  It  gives  a  wife  relief  by 
imposing  a  penalty  on  the  husband  for  bis 
wrongdoing  without  granting  him  any  cor- 
responding relief.  A  judgment  for  support 
and  separate  maintenance  is  a  life  sentence, 
or  at  least  that  seems  to  be  the  Intent  of  the 
statute. 

For  the  reasons  indicated,  I  withhold  my 
assent  to  the  order  alnrmlng  the  Judgment 
of  the  district  court 


ROCK  V.  GUSTAVESON  OIL  CO. 
(No.  3660.) 

(Supreme  Court  of  Utah.    Jan.  19,  1922.) 
Bebearing  Denied  Feb.  6,  1922.) 

I.  Corporations  «=3l  18— Porformaiioe  of  sale 

of  stocit  ordinarily  requlros  dellvofy  of  eer^ 

tiflcat*. 

Under  Comp.  Laws  1917,  {  878, 'shares  of 

stock  in   a  corporation   are   deemed   personal 

property,   the  certificates  issued   therefor   are 

the  mnniments  of  title,  and  due  performance 

of  a  contract  of  sale  on  the  part  of  the  seller 

of  stock  ordinarily  requires  a  delivery  of  the 

certificate.! 

2.  Corporations  «=9|I6  —  Rules  applicable  to 
sales  of  personalty  In  general  are  applicable 
to  sale  of  stock. 

The  same  principles  and  rules  of  law  are 
applicable  to  the  sale  of  corporate  stock  as  to 
sales  of  personal  property  in  general. 

3.  Corporations  «=»98— Burden  on  plaintiff  to 
show  damage  through  corporation's  failure 
to  deliver  stock  purchased. 

In  an  action  by  a  purchaser  of  stock  against 
the  corporation  for  failing  to  deliver  certifi- 

» Coray,    Adm'r,    v.   P«rry   Irr.   Co.,   60    Utah,   70, 
166  Pac.  672 ;  Markla  v.  Mell>,  60  Utah,  544,  167  Pac. 


cates  for  stock  purchased,  it  was  incumbent  on 
plaintiff  to  prove,  and  on  the  trial  court  to  find, 
the  actual  loss  or  damage  sustained. 

4.  CoriTorations  «=»98— Measure  ef  damages 
for  delay  In  delivering  stock  purohaseil  stated. 

The  measure  of  damages  for  delay  in  de- 
livering certificates  of  stock  purchased  is  the 
difference  between  the  price  per  share  at  which 
the  stock  was  selling  when  it  should  have  been 
delivered  and  the  selling  price  on  the  lyarket 
when  it  was  delivered. 

5.  Corporations  «s>98  —  that  purchaser  of 
stock  Intended  for  resale  may  supply  his  cus- 
tomer from  other  stock  does  not  deprive  him 
of  rome4y  for  delay  In  delivery. 

A  purchaser  of  stock  is  not  deprived  of 
his  right  to  damages  for  the  corporation's  delay 
in  delivering  certificates  therefor  by  the  fact 
that  the  purchaser  was  able  to  supply  his  own 
customers  out  of  other  stock  that  he  had  on 
hand,  the  corporation  knowing  that  the  pur- 
chase was  made  for  the  pnrpose  of  resale. 

Appeal  from  District  Court,  Salt  Lake 
County;  Wm.  H.  Bramel,  Judge. 

Action  by  Murray  Rock  against  the  Gus- 
taveaon  Oil  (Company.  Judgment  of  dismissal 
was  entered,  new  trial  was  refused,  and 
plaintiff  appeals.  Beversed-  and  remanded, 
with  directions  to  grant  new  trial. 

ClawsoQ  tc  Elsmore,  of  Salt  Lake  City,  for 
appellant. 

Ball,  Husser  &  Bobertscm,  of  Salt  Lake 
City,  for  respondent 

C30BFMAN,  C.  J.  Plaintiff  brought  this 
action  td  recover  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  the  de- 
fendant's failure  to  make  timely  delivery  of 
certain  shares  of  its  capital  stock  purchased 
by  him  in  accordance  with  the  terms  and 
conditions  of  an  agreement  of  sale. 

In  conformity  with  the  pleadings  of  the  re- 
spective parties,  the  district  court  upon  a 
trial  of  the  case  denied  a  recovery,  and  from 
the  evidence  found  the  facts  to  be  substan- 
tially as  follows: 

'That  the  defendant,  in  consideration  of  the 
plaintiff's  subscription  for  certain  stodt  in  the 
defendant  corporation,  gave  the  plaintiff  an 
option  to  purchase  50,000  shares  of  the  de- 
fendant's stock  at  one  cent  per  share,  said 
option  to  be  operative  for  a  period  of  ten  days 
following  the  discovery  of  oil  at  a  certain  drill- 
ing then  being  made;  that  on  or  about  August 
4,  1919,  and  within  the  said  ten-day  period,  the 
plaintiff  gave  the  defendant  notice  of  his  ac- 
ceptance of  the  said  offer  and  thereupon  paid 
to  the  defendant  the  sum  of  one  cent  per  share 
for  50,000  shares,  which  sum  of  $500  was  ac- 
cepted by  the  defendant 

"That  at  the  time  of  exercising  the  said  op- 
tion to  purchase,  the  plaintiff  owned  in  his  own 
right  certificates  of  stock  representing  50,- 
000  shares  of  the  capital  stock  of  the  defendant 
company,  and  that  the  plaintiff  continued  and 
was  still  the  owner  of  the  said  stock  and  this 


£S9For  other  cases  see  same  topic  and  KSY-NUMBER  la  all  Key-Numbered  Digesu  and  Indexes 


Digitized  by 


Google 


Utah) 


ROOK  V.  OUSTAVESON  OIL  CO. 

(«04  P.) 


97 


certificates  so  named  daring  all  the  times  men-  r 
tioned  in  said  complaint;  that  between  the  4th 
da;  of  August,  1919,  and  the  19th  day  of  Au- 
gust, 1919,  the  plaintiff  sold  28,000  shares  of 
said  stock  at  five  cents  per  share;  that  of  this 
28,000  shares  did  fill  orders  for  18,000  shares 
out  of  his  original  stock  holdings;  that  the 
plaintiff  could  have  filled  orders  for  Ihe  addi- 
tional 10,000  shares  out  of  his  original  S0,000 
shares  of  stock  above  mentioned,  but  failed  and 
refused  to  do  so;  that  the  50,000  shares  of 
stock  purchased  under  his  option  as  aforesaid 
was  to  have  been  delivered  to  the  plaintiff  with- 
in a  reasonable  length  of  time;  tbat  one  da; 
was  a  reasonable  length  of  time  for  the  de- 
livery of  the  said  certificates  of  stock;  that  the 
defendant  was  running  short  of  stock  certifi- 
cates about  Angnst  6,  1919,  and  while  it  had 
more  than  enough  to  perform  its  contract  with 
the  plaintiff,  it  anticipated  a  shortage  of  cer- 
tificate blanks  before  new  ones  could  be  print- 
ed, if  it  delivered  the  stock  certificates  to  the 
plaintiff  as  contracted;  that  the  defendant 
therefore  breached  its  contract  with  the  plain- 
tiff by  failing  to  deliver  the  said  certificates  on 
August  5,  1919. 

"That  although  the  plaintiff  made  demand 
upon  the  defendant  for  tiie  delivery  of  said  cer- 
tificates on  August  5,  1919,  and  repeatedly 
thereafter,  the  defendant  failed  to  deliver  the 
•ame  to  the  plaintiff  until  August  21, 1919. 

"That  the  market  value  of  the  said  stock  be- 
tween August  4,  and  August  8,  1919,  was  5 
cents  per  share;  that  the  market  value  of  the 
■aid  stock  on  August  21,  1919,  was  1%  per 
•hare. 

"That  at  the  time  of  purchasing  the  second 
50,000  shares  of '  the  defendant's  stock,  the 
plaintiff  informed  the  defendant  that  the  stock 
was  being  purchased  for  resale." 


From  the  foregoing  findings  the  trial  court, 
•8  matter  of  law,  concluded: 

"That  plaintiff  suffered  no  damage  by  reason 
of  the  defendant's  failure  to  issue  said  50,000 
•hares  of  the  capital  stock  of  the  defendant 
before  the  19th  day  of  August,  1919;  that  no 
damage  has  been  shown  to  have  been  suffered 
by  the  plaintiff." 

Thereupon  the  court  entered  Judgment  dis- 
missing plaintlfTa  complaint. 

Plaintiff  applied  for  and  was  refused  a  new 
trial.    He  appeals. 

As  groimds  for  a  reversal  of  the  Judgment 
the  plaintiff  assigns  and  complains  of  the  fol- 
lowing as  errors: 

"(1)  That  the  court  committed  error  in  its 
conclusion  of  law  for  the  reason  that  the  said 
conclusion  does  not  follow,  nor  is  it  supported 
by  the  findings  of  fact. 

"(2)  That  the  court  erred  in  failing  and  re- 
fusing to  find  as  a  conclusion  of  law  that  the 
defendant  breached  its  contract  with  the  plain- 
tiff and  that  the  plaintiff  was  therefore  enti- 
tled to  a  judgment  for  such  sum  as  represented 
the  difference  between  the  value  of  the  said 
stock  on  the  day  of  the  breach  and  the  value 
on  the  day  of  the  delivery,  to  wit,  3%  cents 
per  share,  and  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendant  for  the 
•um  of  $1,750. 
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"(3)  That  the  court  erred  in  ordering  and 
adjudging  that  the  plaintiff  take  nothing  by 
his  complaint  and  in  dismissing  the  action,  f6r 
the  reason  that  the  same  is  against  law  as  be- 
ing predicated  upon  an  erroneous  conclusion 
of  law." 


It  has  been  seen  that  the  trial  court  found 
that  the  plaintiff  and  def^idant  entered  into 
a  contract  for  the  sale  of  stock;  that  by  rea- 
son of  the  defendant's  failure  to  deliver  the 
stock  purchased  by  the  plaintiff  wlthla  a  rea- 
sonable time,  which  in  this  instance  the  trial 
court  found  to  be  one  day  after  the  payment 
of  the  purchase  price,  defendant  breached  its 
contract 

Plaintiff  is  seeking  to  recover  damages  al- 
leged to  have  been  sustained  by  him  by  rea- 
son of  the  breach  of  the  contract;  that  is  to 
say,  by  reason  of  the  defendant's  failure  to 
deliver  stock  purchased,  for  resale,  within  a 
reasonable  time. 

[1]  Under  our  statute,  section  878,  Comp. 
Laws,  1917,  shares  of  stock  in  a  corporation 
are  deemed  personal  property.'  The  certifi- 
cates issued  therefor  are  the  evidence  or 
muniments  of  title.  Due  performance  of  a 
contract  of  sale  on  the  part  of  the  seller  of 
stock  ordinarily  Imports  and  requires  a  deliv- 
ery of  a  certificate  to  the  buyer  and  until 
that  is  done  by  the  seller  the  transaction  will 
not  be  regarded  as  a  completed  one.  Coray, 
Adm'r,  V.  Perry  Irr.  Co.,  50  Utah,  70, 166  Paa 
G72;  Markis  v.  Melis,  60  Dtab,  644,  167  Pac. 
802. 

From  the  foregoing  findings  It  has  been 
seen  the  trial  court  found  that  under  the 
terms  and  conditions  of  the  contract  between 
the  parties  defendant  should  have  delivered 
the  stock  purchased  of  it  by  the  plaintiff  for 
resale  on  the  5th  day  of  August,  1919,  t)Ut 
that  the  defendant  did  not  deliver  it  until 
August  21  following. 

[2]  In  cases  of  this  kind,  wherein  the  sale 
of  stock  is  involved,  it  is  generally  held  that 
the  same  principles  and  rules  of  law  are  Up- 
pllcable  as  in  sales  of  personal  property  in 
general.  6  Fletcher,  Cyc.  Corp.  3898 ;  24  K. 
O.  L.  I  846.  Where  personal  property  is  pur- 
chased for  resale,  and  there  is  a  failure  to 
deliver,  the  latter  authority  states  the  gen- 
eral rule  of  damages  to  be: 

."Where  goods  are  purchased  for  resale,  or- 
dinarily it  seems  that  the  general  damages  re- 
coverable for  delay  in  delivery  is  the  difference 
between  the  market  value  at  the  time  the  de- 
livery should  have  been  made  and  the  value  at 
the  time  of  delivery." 

In  this  case  it  is. argued  by  the  defendant, 
and  the  trial  court  held,  as  a  matter  of  law, 
that  the  defendant's  failure  to  deUver  the 
stock  within  a  reasonable  time  occasioned  the 
plaintiff  no  damage. 

Ordinarily,  in  a  case  of  this  kind,  the  plain- 
tiff would  be  entitled  to  at  least  nominal 
damages.     It  is  the  general  rule  that  anj 
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breach  of  contract  imports  some  loss.  How- 
ever, it  seems  to  have  been  the  theory  of  the 
trial  court  that  because  It  was  found  that 
during  the  period  of  the  defendant's  delay  in 
making  a  delivery  of  the  stock  in  question 
plaintiff  had  stock  on  hand  with  which  to 
supply  purchasers,  that  is  to  say,  he  had  on 
band  stock  to  the  amount  of  18,000  shares 
with  which  he  did  actually  supply  purchasers, 
and  that  he  could  have  supplied  them  with 
an  additional  10,000  shares  from  the  same 
source,  and  28,000  shares  being  the  total 
number  of  shares  sold  by  him  before  the  de- 
fendant made  a  delivery,  plaintiff  sustained 
no  damage,  and  therefore  he  is  left  without 
any  remedy.  The  defendant  has  cited  no  au- 
thorities to  sustain  this  \'lew  and  we  very 
much  doubt  if  any  can  be  found. 

[S]  Of  course,  in  the  case  here,  as  in  all 
other  actions  for  damages,  it  was  incumbent 
on  the  plaintiff  to  prove,  and  the  trial  court 
to  find,  the  actual  loss  or  damage  sustained, 
if  any,  before  a  recovery  could  be  had.  The 
court  found  in  this  Instance  that  at  the  time 
of  pnrchasing  the  stock  "plaintiff  informed 
the  defendant  that  the  stock  was  being  pur- 
chased for  resale";  that  the  plaintiff  paid 
the  defendant  for  the  stock  on  August  4, 
1919,  and  that  one  day  thereafter  was  a 
reasonable  time  in  which  to  make  a  delivery; 
that  plaintiff  on  August  6,  1919,  and  repeat- 
edly thereafter,  demanded  a  delivery;  that 
between  August  4  and  August  8,  1919,  the 
market  value  of  the  stock  was  6  cents  per 
share,  and  that  it  was  not  delivered  tmtil 
August  21,  1919,  when  the  market  value  was 
only  IVi  cents  per  share. 

[4]  The  plaintiff  breached  Its  contract  by 
not  delivering  the  stock  on  August  5,  1919, 
and  the  trial  conrt  so  found.  The  stock  on 
that  day  was  selling  on  the  market  for  6 
cents  per  share.  Therefore,  on  the  day  de- 
fendant breadied  its  contract  the  material 
and  proximate  result  of  its  breach  would  be 
a  loss  sustained  of  the  difference  between  the 
5  cents  per  share  for  which  the  stock  was 
then  sielling  on  the  market  and  the  1^  cents 
per  share,  the  market  value  of  the  stock 
when  it  was  delivered.  We  know  of  no  other 
standard  of  measurement  by  which  the 
amount  of  loss  sustained  by  the  plaintiff  un- 
der the  circumstances  could  reasonably  and 
in  justness  and  fairness  be  ascertained. 

Again,  the  defendant  having  been  fi^  ad- 
vised by  the  plaintiff  at  the  time  of  the  pur- 
chase of  the  stock  that  it  was  being  pur- 
chased for  resale,  it  must  be  held  that  the 
parties  legally  contemplated  that  upon  fail- 
ure to  deliver  the  stock  the  measure  of  plain- 
tiff's damages  would  be  the  difference  be- 
tween the  mArket  price  when  plaintiff  was 


entitled  to  a  delivery  and  the  market  price 
when  the  delivery  was  actually  made.  Boom- 
er V.  nagler,  61  N.  T.  Sup.  Ct.  211;  Whalon 
V.  Aldridi,  8  Minn.  346  (Gil.  305);  Spiers  v. 
Halsted,  Harries  Co.,  74  N.  C.  620;  24  B.  a 
L.  346. 

[S]  Nor  can  we  agree  with  the  contention 
made  by  defendant  that  the  plaintiff  sus- 
tained no  loss  because  of  the  facts  found 
that  after  defendant  breached  the  contract, 
and  before  delivery  of  the  stock  plaintiff  .sold 
but  28,000  shares  and  of  that  number  he  was 
able  to  supply  his  purchasers  with  18,000 
shares  and  might  have  supplied  the  addi- 
tional 10,000  shares  out  of  stock  be  then 
had  on  hand.  That  Is  not  saying  he  pur- 
chased the  stock  he  then  held  for  resale,  nor 
is  it  a  finding  that  the  plaintiff  would  not 
have  resold  on  the  very  day  defendant 
breached  Its  contract  the  fuU  50,000  shares 
which  the  defendant  should  have  delivered 
to  him.  It  would  be  manifestly  unjust  to  say 
that  while  stock  Is  selling  on  Uie  market  at  6 
cents  per  share  the  defendant  may  sit  by  and 
refuse  to  make  a  delivery  under  its  contract 
until  the  price  recedes  to  1%  cents  per  share, 
as  apparently  was  done  in  this  Instance. 

It  would  seem  that  as  a  matter  of  both  pub- 
lic policy  and  as  a  matter  of  Justice  and  right 
the  trial  court  should  have,  under  the  facts 
and  circumstances  found  by  it,  permitted  the 
plaintiff  to  have  recovered  at  the  hands  of 
the  defendant  the  difference  between  the 
market  price  when  defendant  breached  its 
contract  and  the  market  price  when  it  de- 
livered the  stock,  on  50,000  shares,  amount- 
ing to  $1,750.  However,  this  is  a  law  case, 
and  the  appeal  is  taken  upon  the  Judgment 
roll  only.  The  court  as  a  matter  of  law 
reached  the  conclusion  after  trial  that  the 
plaintiff  sustained  no  damage.  Possibly  the 
court  may  have  so  concluded  from  facts  and 
circumstances  not  disclosed  on  the  record  be- 
fore us,  and,  under  the  evidence,  the  court 
would  be  Justified  in  holding  that  the  plaintiff 
Is  not  entitled  to  a  recovery  of  the  amount  we 
have  indicated  in  this  opinion  ought  to  be 
the  measure  of  plaintiff's  damage.  Neverthe- 
less, for  the  reasons  stated,  we  are  forced  to 
the  conclusion  that  under  the  trial  court's 
findings  and  decision,  as  made  to  appear 
from  the  Judgment  roll,  the  Judgment  should 
not  be  permitted  to  stand. 

Judgment  reversed.  Let  the  cause  be  re- 
manded, with  directions  to  the  lower  court 
to  grant  a  new  trial.  Plaintiff  to  .recover 
costs. 

WEBCR,  GIDEON,  THURMAN,  and 
FRICK,  JJ.,  concur. 
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1.  Divore*  «B9l7l— JudBMMt  of  diambsal 
Mvoreo  suit  held  bar  to  subaaqaoat  salt. 

Where,  In  a  wife's  action  for  divorce  baaed 
on  craeltr,  a  complaint  waa  dismiased  on  a 
finding  that  she  had  no  cease  of  action,  such 
judgment,  being  on  the  merits,  was  conclusive 
in  a  second  suit  based  on  the  ground  of  deser- 
tion, in  addition  to  cruelty. 

2.  Divorce  «=354— Adultary  hold  bar  to  oauM 
of   action   en   grouad   of   desertloa. 

Where  a  cause  of  action  for  divorce  exists 
against  a  husband  on  the  ground  of  desertion, 
the  wife's  right  to  a  decree  is  barred  by  adul- 
tery on  her  part  during  the  period  of  deser- 
tion.i 

Appeal  from  District  Court,  Salt  Lake 
County;  O.  A.  Iverson,  Judge. 

Action  by  liola  Montle  AUbom  against  Os- 
car W.  Ablbom  for  divorce.  Judgment  of 
dismissal  was  entered,  new  trial  denied,  and 
plaintiff  appeals.    Affirmed. 

H.  S.  Tanner,  of  Salt  Lake  City,  for  ap- 
pellant 

Marks  &  Jensen,  of  Salt  Lake  CSty,  and 
John  £.  Pizton,  of  Murray,  for  respondent. 

COBFMAN,  G.  J.  The  parties  to  this  ac- 
tion are  IiuSband  and  wife.  Plaintiff  com- 
menced Uer  action  against  the  defendant  in 
tbe  district  court  of  Salt  Lake  county  on 
April  8,  1918  (amended  complaint  filed  De- 
cember 26,  1918),  seeking  a  divorce,  and  al- 
leging, in  ber  amended  complaint  thereafter 
filed,  as  grounds,  willful  desertion  for  more 
than  one  year  and  divers  acts  of  cruelty 
during  and  since  the  month  of  March,  1911, 
causing  her  great  physical  and  mental  suf- 
fering, humiliation,  and  distress;  that  the 
parties  have  three  minor  children,  the  issue 
<a  their  marriage,  all  of  whom  defendant 
bas  wrongfully  caused  the  luvenlle  court  to 
assume  Jurisdiction  over  and  place  in  an 
orphans'  home  in  Salt  I^ake  City.  It  Is  fur- 
ther alleged  that  defendant  is  a  strong,  able- 
bodied  man,  capable  of  earning  at  least  95 
per  day,  that  he  Is  an  unfit  person  to  have 
the  care  and  custody  of  said  children,  and 
that  the  plaintiff  is  a  fit  person  to. have  their 
care  and  custody.  Plaintiff  prays  for  a  de- 
cree of  divorce,  and  that  she  be  awarded  tbe 
custody  of  said  children  and  reasonable  ali- 
mony for  their  support  during  their  minority 
and  for  attorney's  fees  and  costs  of  suit 

The  defendant  answered,  denying  the  al- 
leged desertion  and  cruelty  on  his  part  and, 
for  an  affirmative  defense,  alleged  desertion 
on  the  part  of  the  plaintiff,  and  that  upon 
divers  occasions  between  May  27,  1913,  and 
January  26,  1918,  and  particularly  on  the 
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date  last  named,  plaintiff  committed  adul- 
tery with  one  WilUam  Earl  Smith.  Defend- 
ant also  pleaded  as  a  bar  to  plaintiff's  action 
that  in  June,  1914,  in  a  similar  action  be- 
tween the  parties,  when  the  same  matters 
as  are  set  forth  in  the  complaint  herein  were 
Involved,  the  court,  after  hearing  all  the  evi- 
dence, rendered  judgment  that  "the  plaln- 
tifTs  complaint  be  dismissed." 

Plaintiff  filed  a  reply,  denying  the  affirma- 
tive allegations  of  the  defendant's  answer. 
Upon  the  trial  of  tbe  case  in  September, 
1919,  the  district  court  found  the  issues  in 
favor  of  the  defendant,  and  entered  its  Judg- 
ment dismissing  tbe  plaintiff's  complaint 
After  applying  for  and  being  denied  a  ixew 
trial,  plaintiff  appeals. 

As  grounds  for  a  reversal  of  the  Judgmoat 
plaintiff  complains:  That 'the  court  erred 
in  making  certain  findings,  and  that  the 
court's  conclusions  of  law  and  Judgment  are 
not  sustained  by  the  evldotce  and  are  con- 
trary to  law;  that  the  court  erred  In  not 
finding  upon  aU  the  Issues  in  tbe  case,  and 
in  "limiting  the  evidence  to  the  events  and 
facts  following  the  Judgment"  pleaded  in 
bar. 

It  appears  from  the  evidence  that  the  par- 
ties to  this  action  were  married  in  Salt  Lake 
City,  Utah,  December  23,  1901.  Three  chU- 
dren,  two  girls  and  one  boy,  were  born,  the 
issue  of  said  marriage,  their  ages  at  the  time 
of  tbe  trial  being  12,  11,  and  7  years,  re- 
spectively. Matrimonial  difficulties  arose  be- 
tween the  parties,  and  tbe  plaintiff  com- 
menced an  action  in  the  district  court  of  Salt 
Lake  county  against  the  defendant  foi*  dlr 
vorce  upon  the  ground  of  cruelty,  which  cul- 
minated In  a'  Judgment  or  'decree  In  the  de- 
fendant's favor  June  19,  1914.  Thereafter 
tbe  parties  did  not  resume  marital  relations, 
or  living  together  as  husband  and  wife,  but 
lived  separate  and  apart  from  each  other. 

As  has  been  before  stated,  tbe  plaintiff 
filed  ber  amended  complaint  against  the 
defendant  December  26,  1918.  Subsequent 
to  the  dismissal  of  plaintiff's  first  action  in 
1914,  and  until  January,  1918,  the  children 
were  left  in  the  custody  of  and  lived  with 
the  plaintiff  at  her  home  in  Salt  IJake  City. 
During  that  period  the  defendant  was  away 
from  Utah  much  of  the  ttme,  working  as  a 
common  laborer,  but  he  at  all  times  contrib- 
uted In  a  substantial  way  to  the  support 
and  maintenance  of  the  children.  In  Janu- 
ary, 1918,  the  Juvenile  court  of  Salt  Lake 
City  began  an  Investigation  for  the  purpose 
of  determining  the  fitness  of  the  plaintiff  to 
have  charge  of  the  children,  and  thereupon 
said  children  became  tbe  wards  of  said  court 
and  were  placed  in  an  orphans'  home  in  Salt 
Lake  City,  where  they  have  since  been  cared 
for  at  the  expense  of  the  defendant. 

The  district  court  In  the  present  case,  la 
brief,  found: 


sFor  gth«r  caus  see  same  topic  aod  KBT-NtlMBBR  In  all  Ker-Numb«rad  DlgetU  sad  Indexes 
>  Hartwell  v.  Hartwell,  26  Vtab,  41.  (9  Pac.  265. 
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That  by  reason  of  said  former  action,  as  to 
the  acts  of  cruelty  charged  against  the  defend- 
ant in  the  present  action,  the  plaintiff  is  barred; 
"that  since  June  19,  1914  (date  of  dismissal 
of  plaintiffs  former  action),  plaintiff  and  de- 
fendant have  lived  separate  and  apart,  but 
that  said  living  separate  and  apart  was  not 
due  to  the  fault  of  the  defendant;"  that  on  the 
night  of  January  26,  1918,  plaintiff  committed 
an  act  of  adultery;  "that  since  June  19,  1914, 
defendant  has  not  been  guilty  of  treating  the 
plaintiff  in  a  cruel  or  inhuman  manner,  nor 
of  causing  her  any  bodily  injury  or  mental  dis- 
tress." 

The  contention  of  the  plaintiff  may  be  best 
stated  In  the  language  of  her  brief,  as  fol- 
lows: 

"Appellant's  firtyt  contention  is  that  the  judg- 
ment rendered  June  19,  1914,  between  plain- 
tiff and  defendant,  is  not'  a  bar  to  appellant's 
cause  of  action  for  desertion.  Next,  that  the 
cause  of  action  on  cruelty  is  not  barred  by 
said  jndgment,  for  the  reason  that  the  acts 
of  cruelty  relied  on  are  wholly  different,  and 
some  of  said  acts  are  subsequent  to  the  acts 
pleaded,  and  therefore  were  not  adjudicated, 
and  were  not  pleadable  as  an  estoppel  in  the 
case  at  bar." 

Plaintiff  cites  many  aatborltles,  among 
them  the  following:  Prall  ▼.  Prall,  58  Fla. 
496,  BO  South.  867,  26  L.  B.  A.  (N.  S.)  5T7, 
583 ;  Wagner  v.  Wagner,  104  Oal.  293,  37  Pac 
835;  Lee  v.  Lee,  38  OkL  388,  132  Pac.  1070; 
Louis  V.  Louis,  134  Mo.  App.  566,  114  S.  W. 
1150;  Smith  v.  Smith,  85  Ind.  App.  610,  74 
N.  B.  1008;  15  R.  0.  L.  §  531,  p.  1049;  Ring- 
gold V.  Ringgold,  128  Va.  485,  104  S.  B.  836, 
12  A.  L.  R.  1390;  AlbertBon  v.  Qark  (Colo.) 
197  Pac.  757 ;  Hudson  v.  Hudson,  59  Fla.  529, 
51  South.  857,  29  L.  R.  A.  (N.  S.)  614,  138 
Am.  St.  Rep.  141,  21  Ann.  Cas.  278. 

[1]  Without  here  reviewing  the  cases  dted 
and  relied  upon  by  plaintiff.  It  must  sufBce  to 
say  that  they  have  no  application  to  the  con- 
trolling facts  and  circumstances  In  the  case 
at  bar.  Plaintiff's  former  action  for  divorce 
was  predicated  upon  alleged  acta  of  cruelty. 
In  that  action,  after  a  trial  upon  the  merits, 
the  district  court  expressly  found  against 
her,  no  cause  of  action,  and  entered  judg- 
ment dismissing  her  complaint  Plaintiff 
was  then  seeking  for  and  stated  her  cause  of 
action  In  divorce.  As  grounds  therefor  she 
alleged  cruelty  alone  on  the  part  of  the  de- 
fendant If  any  other  acts  of  cruelty  as 
grounds  for  divorce  existed  at  the  time,  she 
might  have  set  them  forth  In  her  complaint, 
presented  her  proofs  at  the  trial,  and  had 
them  considered  and  passed  upon  by  the 
court  The  rule  Is  well  settled  that  In  this 
class  of  cases,  where  a  final  judgment  is  ren- 
dered by  the  court  upon  the  merits  in  one 
action.  It  will  be  conclusive  and  final  In  a 
second  suit  as  to  every  question  that  was 
presented  or  might  have  been  presented  and 
determined  under  the  pleadings  in  the  first 
•ult    Ford  T.  Ford,  26  OkL  785, 108  Pac.  366, 


27  L.  R.  A.  (N.  S.)  866;  Lewis  v.  Lewis,  106 
Mass.  309;  Stay  v.  Stay,  53  Wash.  534,  102 
Pac.  420;  Thurston  v.  Thurston,  99  Mass.  39 ; 
Wagner  v.  Wagner,  36  Minn.  239,  30  N.  W. 
766. 

As  to  acta  of  cruelty  charged  against 
the  defraidant  subsequently  to  the  judgment 
entered  in  his  favor  June  19, 1914,  the  plain 
tiff  offered  no  proof  and  there  is  no  evidence 
in  the  record  tending  to  show  that  the  de- 
fendant was  guilty  in  that  regard.  To  the 
contrary,  the  record  shows  conclusively  that, 
since  the  judgment  was  entered  in  1914,  de- 
fendant lived  separate  and  apart  from  the 
plaintiff,  working  at  his  employment  In  an- 
other state,  and,  under  the  circumstances; 
did  not  and  could  not  have  committed  an  act 
of  cruelty,  had  he  been  so  disposed. 

[2]  As  to  the  alleged  desertion  during  this 
later  period  of  their  married  lives,  the  evi- 
dence showa  quite  conclusively  that  the 
plaintiff  made  no  offer,  and  that  she  was 
not  disposed,  to  return  to  and  live  with  the 
defendant  after  the  jndgmoit  in  1914  was 
entered  against  her.  Moreover,  in  the 
pceeent  action  the  plaintiff  was  charged 
by  the  defendant  with  having  committed 
an  act  of  adultery  with  one  Smith  at  a 
hotel  on  the  night  of  January  26,  1918. 
The  evidence  shows  that  the  attention  be- 
stowed upon  the  plaintiff  by  this  man  Smith 
has  been  the  principal  cause  of  all  the  matri- 
monial difficulties  between  the  parties.  As- 
suming, under  all  the  circumstances,  that 
the  defendant's  living  separate  and  apart 
from  the  plaintiff  since  1914  would,  as  a 
matter  of  law.  In  and  of  Itself,  constitute  de- 
sertion, then  the  question  arises:  Did  the 
act  of  adultery  complained  of  by  defendant 
justify  the  district  court  in  refusing  to 
grant  the  plaintiff  a  decree  of  divorce  upon 
that  ground?  We  think  It  did,  both  upon 
principle  and  authority.  The  evidence  very 
conclusively  shows,  and  the  trial  court  found 
as  a  matter  of  fact  that  the  plaintiff  was 
guilty  of  adultery  as  charged  by  the  defend- 
ant in  his  answer.  That  fact  being  estab- 
lished, the  plaintiff  could  not  have  recovered 
upon  the  ground  of  desertion,  even  though 
she  had  successfully  proven  it  Green  v. 
Green,  125  Md.  141.  93  AtL  400,  L.  R.  A. 
1915E,  972,  Ann.  Cas.  1917A,  175 ;  Stiehr  v. 
Stlehr,  145  Midi.  297, 108  N.  W.  684;  Reding- 
ton  v.  Redlngton,  2  Colo.  App.  8,  29  Paa  811; 
Hartwell  *.  Hartwell,  26  L'tah,  41,  69  Pac. 
265.  In  the  case  of  Green  v.  Green,  supra, 
in  which  the  husband  was  seeking  a  divorce, 
the  rule  in  this  class  of  cases  is  well  stated 
to  be: 

"A  man  guilty  of  adultery  is  not  entitled  to  a 
divorce  from  his  wife  for  desertion,  although 
the  statutory  period  of  desertion  had  elapsed 
before  his  act  was  committed,  and  the  aban- 
donment was  the  inciting  cause  of  his  act" 

With  respect  to  the  minor  children  of  the 
parties  we  are  impelled  to  make  thia  obser- 
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vation:  Tbat  the  district  conrt,  after  'mak- 
ing a  finding  that  they  are  now.  in  the  Or- 
pbans'  Home  and  Day  Nursery  at  Salt  Lake 
City,  and  that  the  expense  of  their  keep,  care, 
and  maintenance  is  voluntarily  paid  by  the 
defendant,  nnder  the  circumstances,  refrained 
from  making  any  order  as  to  who  should 
have  their  custody.  While  the  evidence  In 
this  case  does  not  very  clearly  show  the 
precise  reasons  why  the  Juvenile  court  as- 
sumed jurisdiction  over  the  children  and 
caused  them  to  be  placed  in  the  care  of  the 
orphanage,  the  record  does  conclusively  show 
that  under  all  the  circumstances  it  was  prop- 
er and  right  that  they  should  be  placed  there. 
Moreover,  it  cannot  be  otherwise  assumed 
than  that,  as  to  the  future  interests  and  wel- 
fare of  the  children,  they  will  be  at  all  times 
safeguarded  by  the  Juvenile  conrt  having 
Jurisdiction  over  them,  as  well  as  circum- 
stances will  permit 

There  being  no  prejudicial  error  in  the  rec- 
ord, it  is  ordered  that  the  judgment  and  de- 
cree of  the  district  court  stand  affirmed. 

WEBEB,  GIDEON,  THURMAN,  and 
VBICK,  JJ.,  concur. 


JENSEN  V.  OREGON  SHORT  LINE  R.  CO. 
(No.  3673.) 

(Supreme  Conrt  of  Utah.    Jan.  18,  1922.) 

1.  Railroads  «=s348(l)— Evidenoe  held  Insuffl- 
dost '■to  show  ■egllgenoe. 

In  an  action  for  the  death  of  a  boy  struck 
by  a  rotary  snowplow.  pushed  ahead  of  an  en- 
gine and  other  cars,  evidence  held  not  to  war- 
rant a  finding  that  the  railroad  was  negligent 
in  the  arrangement  of  the  train,  or  that  it  fail- 
ed to  have  a  lookout  on  the  plow  or  -a  headlight 
thereon,  or  failed  to  sound  the  signals  for  a 
street  crossing. 

2.  Evidence.  iS=3586 (3, 4)— Testimony  that  wit- 
ness' attention  was  diverted  and  he  did  not 
hear  signals  dees  not  support  finding  they 
were  not  given. 

Where  numerous  witnesses  testified  on  be- 
half of  defendant  that  the  whistle  was  blown 
and  the  bell  was  irung  when  the  train  approach- 
ed a  street  crossing,  testimony  by  a  witness 
for  plaintiff,  who  was  with  deceased  and  who 
admitted  his  attention  was  centered  on  a  train 
on  another  track  going  in  the  other  direction, 
that  be  did  not  hear  the  whistle  or  the  bell  of 
the  train  which  struck  deceased,  is  not  suffi- 
ciently substantial  to  support  a  verdict  finding 
that  the  whistle  and  bell  were  not  sounded.^ 

3.  Appeal  and  error  <8=9lOOI (I)— Verdict  tup- 
ported  by  substantial  evidence  not  disturbed. 

A  judgment  in  an  action  at  law  cannot  be 
reversed  for  insufficiency   of   the   evidence   if 


'Runell  T.  Watklna,  49  Utah,  538,  164  Pac.  867: 
CliiiEtenKen  t.  Railroad,  SS  Utah,  137,  K  Pac.  676, 
20  L.  R.  A.  (N.  S.)  265,  18  Ann.  Cas.  US9;  Rich- 
ards T.  Railroad,  a.  UUb,  98,  123  Pac.  933. 
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there  is  any  substantial  e>i4«iM;e  to  sustain  the 

verdict. 

4.  Railroads  <S==>348(4)— Evld«ik>d.  bold  not  to 
show  want  of  lookout 

In  an  action  for  the  death  of  a  bpy  who  was 
struck  by  a  rotary  snowplow  pushed  abijad  of 
an  engine,  evidence  held  not  to  show  failure  to 
have  a  lookout  in  the  cab  of  the  plow'pr  failure 
of  the  lookout  to  keep  watch.'  •*'•"*■.     , 

5.  Railroads  «=3325(5)— Boy    watching    tfti» 
bold  negligent. 

Evidence  that  deceased,  a  boy  14  years  old, ' 
and  his  companion  stopped  before  entering, 
upon  the  first  of  four  railroad  tracks  and  were 
watching  a  freight  train  on  the  fourth  track 
when  deceased  was  struck  by  a  train  coming 
from  the  opposite  direction,  held  to  show  con- 
tributory negligence  as  a  matter  of  law  in 
standing  near  enough  to  the  track  to  be  struck 
without  first  looking  to  see  if  a-  train  was  ap- 
proaching. 

6.  Railroads  «s»327(IO)— Negieot  to  look  held 
not  excused  by  train  movements. 

Where  there  is  considerable  movement  by 
trains  upon  different  tracks  in  the  vicinity  of  a 
crossing,  a  person  in  attempting  to  cross  the 
tracks  may  be  excused  when  under  other  con- 
ditions he  would  be  chargeable  with  contribu- 
tory negligence,  but  this  rule  does  not  excuse 
failure  to  look  for  a  train  approaching  on  the 
first  of  four  tracks  merely  because  another 
train  was  crossing  on  the  fourth  track.* 

7.  Railroads  (g=3327( I)— Pedestrian  must  look 
and  listen. 

Before  attempting  to  cross  a  railroad  track, 
whether  at  a  regular  crossing  or  otherwise,  a 
person  must  use  his  senses  to  ascertain  if  a 
train  is  approaching,  and  must  both  look  and 
listen,  and,  if  he  fails  to  do  so  without  rea- 
sonable excuse,  he  is  contributorily  negligent^* 

Appeal  from  District  Ciourt,  Salt  Lake 
County ;  J.  Louis  Brown,  Judge. 

Action  by  Charles  Jensen  against  the  Ore- 
gtm  Short  Line  Railroad  Company.  Judg- 
ment for  the  plaintifT,  and  defendant  appeals. 
Reversed,  and  new  trial  granted. 

*  Martlndale  ▼.  Oregon  Short  Line  R.  R.  Co.,  48 
Utali.  464,  160  Pac.  275. 

'MaUzla  v.  O.  S.  L.,  68  UUh,  122,  178  Pao.  766; 
Kyne  T.  S.  P.  R.  R.,  41  Utah,  368,  126  Pae.  3U; 
Cromeenes  v.  S.  P.,  h.  A.  A  3.  I,.,  87  Utah,  476, 
109  Pac.  10,  Ann.  Cas.  1912C,  307;  Newton  v.  O.  S. 
U.  43  UUh,  219.  134  Pac.  6S7. 

'  Wilkinson  v.  Railroad,  36  Utah.  UO,  99  Pao.  466 ; 
Pratt  T.  Llffht  &  Railway  Co.,  38  Utah,  600,  IIJ 
Pac.  1032;  Bates  v.  Railroad  Co.,  38  Utah,  668,  114 
Pac.  627;  Rogers  T.  Railroad,  32  Utah,  367,  90  Pac. 
1075,  126  Am.  St  Rep.  876 ;  Stegell  v.  S.  L.  &  U.  R. 
R.,  60  Utah,  139,  167  Pac.  237;  Derrick  v.  8.  L.  * 
O.  Ry..  60  Utah,  673,  168  Pac.  336;  Lawrence  ▼. 
D.  &  R.  O.  R.  R.  Co.,  62  Utah,  414,  174  Pac.  817; 
Shortino  T.  Salt  Lake  A  U.  R.  R.,  53  Utah,  476, 
174  Pac.  860;  Butler  v.  Payne,  etc.,  208  Pac.  869; 
Kent  T.  0.  U  &  I.  Ry.  Co.,  60  Utah,  328,  167  Pac. 
666. 


CssFor  othar  oases  s««  same  topic  and  KXT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


in 


aM  PACmC  MMnXIEM. 


CCtak 


<>«««»  H,  tftit^:  J.  y.  Urit.  aad  B.  B. 

forur.  an  «t.lfaat  r.«ke  Citj,  for  Mvi^eUmat. 

H,  Jf.  C  Stet^  <rf  tSflit  L«]ce  Ctty,  for  rt^- 

THVuitAS,  J.  Ob  Marcfa  14.  1M7.  pUiA- 
tilTs  acn,  BukM  Jemea.  14  rears  of  ace.  was 
ms  pveCand  kUJod  b/  a  nUiroad  traia  ofier- 
aM.br'de&odant  txmf/mny  at  Idaho  Falla, 
in'da  atate  oC  I4al>o.  The  aeddeat  occi:rr«d 
•t  a  point  wlicre  (tercndanfa  lalliaad  croaMs 
a  alzeet  kaown  a»  «  atreet  aad  at  aboot  tbe 
•bour  of  8:15  p.  b.  of  tlie  date  atwre  bkii- 
•  tJooad.  Tbe  looooMMiva  waa  attaclied  to  aev- 
eral  can  in  tbe  rear  and  was  pnataiac  a 
rotary  anowplow  in  front  Tlie  oompany'a 
eoployeea,  doriiv  tbe  day  of  tbe  accident, 
bad  bees  deaoin^  anoir  from  tbe  trade  and 
war*  retumioc  to  tbe  driK>t  at  Idabo  Falls. 
Tbe  rotary  was  er^uippMl  witb  a  cab  or  lotrii- 
ont  In  front,  and  there  was  eridence  tead- 
iBS  to  abow  tliat  it  covered  9Vi  indies  more 
apace  in  width  on  each  side  of  tbe  track  tlian 
a  locomotive  en«(ine.  Tlie  train  tliat  struck 
and  killed  deceased  was  mnninc  aoutb  on 
what  ia  known  at  Bonlevard  atreet  Tltere 
ware  fonr  tracka  ronnins  parallel  on  aaid 
atreet,  and  deceaaed  waa  atruck  by  a  train 
ronnlDf  on  the  track  farthest  eaat 

It  la  alleged  by  plaintiff  that  defendant 
wya  negligent  in  operating  ita  train  in  tlia 
following  particulara:  (1)  In  podilng  tbe 
anowplow  in  front  of  tbe  engine;  (2)  in  op- 
erating the  train  at  a  high  rate  of  apeed,  to 
wit,  20  milea  an  hour;  (3>  in  falling  to  keep 
a  lookout  for  persons  on  or  near,  or  about 
to  croaa,  Ita  tracks  at  said  crossing;  (4)  in 
failing  to  keep  its  locomotlrn  and  can  under 
control  ao  that  tbe  same  might  be  atopped 
in  time  to  avoid  injury  to  any  peraon  croes- 
ing  or  about  to  cross  the  street;  (5)  in  fall- 
ing to  blow  tbe  whistle  or  ring  the  bell  of  the 
locomotive  engine  in  approaching  aaid  crosa- 
ing;  (6)  in  falling  to  give  any  timely  warn- 
ing of  the  approach  of  aaid  train ;  (T)  in  fail- 
ing to  have  a  member  of  tbe  train  crew  upon 
tbe  front  of  said  rotary  car  while  tbe  same 
waa  being  pushed  through  the  town  and 
acroaa  aaid  croaaing. 

Dtfendant  denied  that  it  waa  negligent 
aa  alleged  in  the  complaint  or  at  all,  and 
affirmatively  alleged  that  deceased  was  neg- 
ligent in  attempting  to  go  upon  the  crossing 
without  stopping,  Uatenlng,  or  looking,  and 
In  approaching  dangeroualy  near  to  the  cross- 
ing and  atandlng  upon  the  same  without 
looking  or  Uatenlng  for  an  approaching 
train. 

Tbe  jury  to  whom  the  case  was  tried  found 
for  the  plalnttfT,  and  judgment  was  entered 
accordingly.  Defendant  thereafter  moved  tor 
a  new  trial,  which  motion  was  denied.  De- 
fendant appeals  to  thin  court  and  relies  on 
numeroua  exct>ptlona  taken  to  the  rulings  of 
the  trial  eourt  during  the  progress  of  the 
cava*. 


I     Ifeete  waa  ao  oae  paaatat  wflk 

'  taamtasutm  by  Hw  aaae  aC  Pdcat.  aC  aboot 
tbe  aaaw  age  or  a  Uttle  aUir.  The  tesd- 
awBy  of  Priest,  glrea  ia  bebalf  ml 
waa  to  tbe  «Ccet  tbat  be  and  tbe 
were  attending aeboairagitbn  ia MaJfca ralla. 
aad  diat  ttaey  freqaeotly  aaaariafwl  meethrr 
as  companioaa ;  tliat  tb^  were  ia  tbe  aaae 
grade  at  aeboiA,  bat  deceased  waa  More  ad- 
vanced tliaa  witaeaa  aad  tioqacatly  Siwtatwl 
bim  in  tbe  preparatioB  of  bis  leseoas;  tbat 
on  tlie  evening  of  tbe  aeddent.  a  few  win- 
utes  iMfore  8  o'clock,  deceased  caiae  to  tbe 
home  of  witness  to  aaslat  lilm  ia  Ua  aritta- 
metic;  tbat  tbey  were  together  at  witness' 
home  about  15  minntea.  Tbey  tben  started 
to  go  to  a  show  six  or  seven  Modes  distant, 
west  of  defendant's  railroad.  Both  witness 
and  dwrased  lived  on  tbe  east  side,  and  con- 
seonently  were  compdled  to  cross  tbe  rail- 
road to  set  to  ttie  show.  Tbe  Q  street  cross- 
ing was  tbe  most  convenient,  so  they  went 
in  tbat  direction.  Aa  they  approadied  the 
croasing  tbej  aaw  a  freigbt  train  of  alMut 
90  can  moving  north  on  tbe  track  fartliest 
weat  Tbey  were  then  abont  75  feet  from  the 
croasing.  Ttaey  were  talking  and  walkln,; 
along  very  slowly.  There  is  a  slight  upward 
grade  to  the  north.  Tlie  freight  train  was 
running  up  the  grade  and  making  conslder- 
al^  noiae.  It  was  snowing  just  a  little  and 
was  very  dark.  When  the  boya  arrived  at 
or  near  tbe  east  rail  of  tbe  east  track  tliey 
stopped.  Witness  stood  abont  5  feet  from  the 
track.  Deceased  waa  in  front  of  witness,  a 
little  to  one  side.  Tlieir  Aoolders  nearly 
touched.  Witness  saya  he  waa  looking  west 
at  the  moving  freight  train  cm  the  west 
track.  He  Judged  deceased  waa  also  looldng 
in  the  same  direction,  but  did  not  luaow 
whether  he  waa  or  not  While  in  tills  atti- 
tude deceaaed  was  struck  by  the  .rotary.  At 
the  time  it  looked  like  a  doud  to  witness,  but 
immediately  after  he  aaw  It  was  the  snow- 
plow.  It  was  In  front  of  an  engine  and  sev- 
eral can.  The  engine  was  in  the  middle  of 
the  train.  When  deceased  was  struck  he 
called  witness'  name.  The'  first  light  wit- 
ness observed  was  from  the  cab  of  the  loco- 
motive. He  saw  no  light  cast  down  In  front 
of  him  nor  heard  any  bell  ring.  Hla  sight 
and  hearing  were  good.  Both  boys  were 
standing  when  deceased  was  struck.  Witness 
heard  no  sound,  other  than  tbe  freight  train 
he  waa  observing,  until  deceased  called  his 
name.  The  train  that  struck  deceased  waa 
ninnldg  10  or  12  miles  an  hour,  and  never 
slowed  up  till  It  readied  the  depot  several 
blocks  south  of  the  crossing.  Witness  ran 
after  the  train,  but  was  unable  to  catdi  up 
with  it  until  it  stopped.  A  gentleman  step- 
ped off  the  caboose,  and  witness  informed 
him  of  the  aeddent.  They  searched  for  the 
body  and  found  it  about  26  or  30  feet  b^ind 
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the  caboose,  lying  between  the  tracks.  De- 
ceased's clothing  was  badly  torn  and  was 
polled  np  over  his  head.  One  leg  was  severed 
from  his  body.  He  was  dead  when  they 
fonnd  him.  He  had  been  dragged  from  the 
crossing  south  1,200  or  1,400  feet 

On  cross-examination  the  witness  testified, 
in  substance,  that  he  knew  when  he  reached 
the  track;  that  he  had  frequently  crossed 
there.  He  had  seen  deceased  very  often.  In 
the  evening  he  would  see  him  at  bis  home. 
They  were  freqnently  out  together.  He  help- 
ed deceased  to  take  care  of  his  father's  stock. 
The  boys  went  oat  nearly  every  night  The 
distance  from  the  center  of  the  east  track  to 
the  next  track,  going  west,  Is  14  feet,  from 
the  second  to  the  third  is  44  feet,  and  from 
the  center  of  the  third  to  the  center  of  the 
fourth  is  16  feet.  There  was  no  light  on  the 
front  of  the  rotary  or  witness  would  have 
seen  it  He  stopped  where  he  did  because 
he  did  not  wish  to  go  on  the  right  of  way. 
It  was  safer  where  they  stopped  than  it 
would  have  been  on  the  44-foot  space.  Wit- 
neai  and  deceased  had  freauently  crossed 
at  the  6  street  crossing.  They  were  both 
quite  familiar  with  it.  The  only  reason  he 
and  deceased  stopped  that  night  at  the  east 
track  was  to  let  the  freight  train  on  the  west 
track  go  by. 

The  foregoing  is  the  substance  of  the  tes- 
timony of  the  Priest  boy  as  tar  as  relates  to 
the  accident  The  witness  gave  much  tes- 
timony concerning  the  location  of  buildings 
and  structures  in  the  vicinity  of  the  cross- 
ing, and  also  concerning  his  Intimate  rela- 
tions with  the  deceased.  It  is  Impracticable 
to  refer  to  such  evidraice  in  detail,  nor  is  it 
necessary  to  a  determination  of  the  issues  in- 
volved. It  may  be  stated  once  for  all  that 
tiie  teBtim<Biy  presented  by  plaintiff  showed 
the  deceased  to  have  been  a  bflght,  intelli- 
gent boy,  both  physically  and  mentally  wdl 
dev^oped.  He  was  a  seventh  grade  studoit 
In  the  district  school,  and  outside  of  his 
school  hours  heliwd  his  father  on  and  about 
his  farm  and  store,  and  appeared  to  have 
been  above  the  average.  In  many  respects, 
among  boys  of  his  agow 

Young  Priest  was  the  only  witness  as  to 
how  the  accident  occurred.  No  one  else,  as 
far  as  the  record  discloses,  saw  deceased 
alive  at  any  time  after  he  left  his  home  on 
the  evening  in  question. 

We  have  endeavored  to  faithfully  present 
the  substance  of  the  testimony  of  the  Priest 
boy  because  of  its  vital  importance  In  deter- 
mining the  questions  to  be  decided  by  the 
court  He  was  positive  In  his  testimony  to 
the  effect  that  there  was  no  light  on  the  ro- 
tary or  he  would  have  seen  It,  and  that  there 
waa  no  warning  given  of  the  approach  of  the 
train  or  he  would  have  heard  it  He  did  not 
however,  claim  to  have  either  looked  or  lis- 


contrary,  admitted  that  he  was  giving  his  at- 
tention  to  the  movement  of  the  fright  trains 
on  the  west  side  of  the  street. 

It  conclusively  appears  from  the  evidence- 
that  the  crossing  In  question  is  one  that  is 
frequently  used  by  a  large  percentage  of  the 
people  both  in  Idaho  Falls  and  the  country 
contiguous  thereto.  There  was  a  light  burn- 
ing on  the  west  side  of  the  crossing,  but 
Priest  testified  it  would  not  light  the  cross- 
ing when  a  train  was  passing  on  the  west 
track. 

The  evidence  introduced  by  defendant  watf ' 
to  the  effect  that  none  of  the  employees  of 
the  company  operating  the  train  saw  the  iKtys 
standing  by  tbe  track  or  knew  that  an  acci- 
dent had  occurred  until  the  train  stopped  at 
the  depot  In  Idaho  Falls. 

Leo  M.  Rush,  for  defendant,  testified  that 
be  was  (derating  the  rotary  engine  when  the 
accident  occurred;  that  he  was  In  the  cab 
or  lookout  on  the  front  of  the  rotary;  that 
he  blew  the  whistle  of  tbe  rotary  for  tbe 
O  street  crossing  160  or  200  feet  north  of 
the  crossing;  that  they  were  running  be- 
tween 4  and  6  miles  an  hour;  that  there 
was  a  headlight  on  the  rotary;  and  that  It 
was  lighted  at  that  time.  Witness  was  look- 
ing down  the  right  of  way  in  a  southerly 
direction  when  they  crossed  the  crossing. 
His  vision  would  strike  tbe  ground  about  60 
feet  in  front  of  the  rotary.  If  a  man  was 
standing  up  he  could  tell  it  was  a  man  with- 
in SO  feet  of  the  rotary.  The  rotary  was  12 
feet  wide. 

D.  Oi  Bellamy,  for  defendant  testified  that 
he  was  ffliglneer  on  the  rotary  on  the  night 
in  question ;  that  the  headlight  on  the  rotary^ 
was  burning  at  that  time;  that  a  crossing 
whistle  was  \Aown  north  of  the  O  street 
crossing.  Witness  could  not  say  whether  the 
b^  on  the  engine  was  ringing. 

ueo.  F.  Baker,  tor  defendant,  testified  that 
he  was  road  foreman  of  engines ;  that  at  the 
time  of  the  accident  he  was  in  the  passenger 
depot  (this  was  shown  to  be  about  1,166  feec 
south  of  G  street  crossing) ;  that  a  ro- 
tary plow  came  in  from  the  north;  that  he 
heard  it  whistle  and  walked  out  on  the  |dat- 
form  and  saw  it  coming.  The  rotary  head- 
light was  burning.  It  was  a  big  electric 
headlight.  The  rotary  was  a  short  distance 
north  of  G  street  crossing.  Witness  watclied 
it  from  then  on.  It  made  a  clattering  noise. 
He  heard  It  a  distance  of  about  1,500  feet. 

M.  J.  Fescbtel,  for  defendant  testified  that 
he  was  locomotive  engineer,  and  on  the  day 
of  the  accident  was  running  the  engine  that 
poshed  the  rotary  into  Idaho  Falls.  It  was 
running  6  or  6  miles  an  hour.  The  bell  on 
tbe  locomotive  was  ringing.  It  had  been 
ringing  from  the  time  the  train  Altered  the 
north  yard  about  a  half  mile  north  of  the 
crossing.    The  light  on  the  rotary  was  bum- 


tened  for  an  aK>roachhig  train,  but,  on  the  |  Ing  coming  Into  Idaho  Falls,  and  burning  af> 
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ter  the  train  Btopped  at  the  depot  Witness 
blew  the  crossing  signal,  two  l<»ig  and  two 
short,  about  40  rods  north  of  the  crossing. 
The  rotary  whistle  was  blown  not  to  exceed 
300  feet  north  of  the  crossing. 

Homer  A.  Beham,  for  defendant,  testified 
he  was  locomotive  fireman  oo.  the  train  w]ii<^ 
collided  with  deceased,  that  the  headlight 
was  bamlng  and  the  bell  ringing  when  they 
came  into  Idaho  Falls,  and  that  the  wliistle 
was  blown,  two  long  and  two  short,  on  ap- 
proaching O  street  crossing. 

Winn  McCurdy,  for  defendant,  testified  he 
was  section  foreman  at  Idaho  Falls  and  was 
living  in  the  section  house  at  G  street  cross- 
ing, atMut  70  feet  from  the  east  track;  that 
he  heard  the  whistle  of  the  rotary  plow  com- 
ing from  the  north  and  looked  out  and  saw 
the  rotary  coming  across  the  crossing,  but 
saw  no  one  standing  on  the  crossing. 

The  foregoing  constitutes  the  substance  of 
all  the  evidence  bearing  directly  upon  the 
operation  of  the  train  and  the'hai^ening  of 
the  accident.  Certain  photogratAs  were  ad- 
mitted by  way  of  Illustration,  both  for  plain- 
tiff and  defendant  They  were  identified  by 
the  witness  Priest  aa  being  accurate  repre- 
sentations of  the  crossing  and  vicinity,  look- 
ing both  nc«^  and  south  along  the  tracks  of 
the  railroad.  The  photographs  indicate  noth- 
ing that  would  obstruct  the  vision  of  one 
standing  within  6  or  10  feet  from  the  east 
track  and  looking  north  along  the  railroad. 

At  the  close  of  plalntUTs  evidence  defend- 
ant moved  the  court  for  a  nonsuit  and  when 
defendant  rested  moved  for  a  directed  ver- 
dict   Both  motions  were  denied. 

The  overruling  of  these  motions  and  the 
motion  for  a  new  trial  constitute  the  prin- 
cipal grounds  upon  which  appellant  relies 
for  a  reversal  of  the  Judgment 

The  motion  for  a  directed  verdict  covirs 
practically  all  the  grounds  upon  which  ap- 
pellant relies.  It  is  contended  by  appellant 
that  there  was  no  evidence  whatever  of  neg- 
ligence on  the  part  of  defendant  In  operating 
its  train,  while  the  evidence  was  conclusive 
that  the  deceased  was  guilty  of  contributory 
negligence,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident  which  re- 
sulted in  his  death. 

[1]  It  must  be  admitted  ni>on  the  very 
threshold  of  the  discussion  that  the  evidence 
as  to  the  charges  of  negligence  on  the  part  of 
defendant  Is  exceedingly  meager  and  unsatis- 
factory. There  was  no  evidence  whatever 
to  sustain  the  charge  that  pushing  the  snow- 
plow  In  front  of  the  engine  was  negligence, 
or  that  the  snowplow  could  be  operated  in 
any  other  way.  The  same  is  true  as  to  the 
alleged  negligence  in  operating  the  train  at 
an  excessive  rate  of  speed.  Admitting  that 
the  speed  was  10  or  12  miles  an  hour,  as 
stated  by  the  witness  Priest,  still  there  was 
not  a  syllable  of  evidence  ofllered  to  show 


that  such  rate  of  speed  was  in  any  sense  neg- 
ligence. Indeed,  it  may  l>e  stated  in  tills 
connection,  as  suggested  by  appellant's  coun- 
sel, that  Inasmuch  as  the  deceased  was  not 
attempting  to  rross  the  track  at  the  time  h6 
was  struck  by  the  train.  It  is  difficult  to  see 
how  the  speed  of  the  train  could  possibly  be 
the  proximate  cause  of  the  accident  Any 
other  or  different  rate  of  speed  would  prob- 
ably have  produced  the  same  result  to  one 
standing  within  striking  distance  of  the 
train.  As  to  the  charge  of  defendant's  fail- 
ure to  keep  a  lookout  oo  direct  evidence  was 
ofllered  to  support  the  charge.  At  most  it 
was  a  mere  Inference  from  the  fact  that  the 
train  struck  the  deceased.  Surely  such  in- 
ference, under  the  facts  and  circumstances 
of  the  instant  case,  should  not  be  treated  as 
substantial  evidence  as  against  the  positive, 
direct  testimony  of  the  witness  Bush  that  be 
was  in  charge  of  the  rotary  plow;  that  he 
was  in  the  lookout  cab  of  the  rotary  and  was 
looking  south  along  the  track  as  the  train 
approached  the  crossing.  Nor  was  there  any 
evidence  whatever  that  the  train  should  have 
been  brought  to  a  stop  to  avoid  an  Injury, 
for,  even  if  the  lookout  had  seen  the  de- 
ceased standing  as  the  evidence  shows  he  was 
standing,  the  lookout  certainly  had  the  right 
to  presume  that  the  deceased  would  step  out 
of  the  way  of  the  train.  There  was  neither 
law  nor  ordinance,  under  the  facts  of  this 
case,  requiring  defoidant  to  stop  the  train. 
Nor  can  it  be  consistently  contended  that  de- 
fendant was  required  to  have  a  member  of 
the  train  crew  on  the  front  of  a  rotary  in 
addition  to  the  lookout  stationed  in  the  cab. 
Indeed,  it  was  not  shown  that  such  a  requirie- 
ment  was  either  practicable  or  possible  of 
accomplishment  in  view  of  the  nature  and  de- 
sign of  the  Instrumentality  in  question. 

This  brings  us  to  the  question  as  to  wheth- 
er or  not  the  bell  was  rung  or  the  whistle 
blown  or  other  warning  given  of  the  ap- 
proadi  of  the  train.  The  witness  Priest  says 
he  did  not  bear  the  bell  ring,  or  hear  any- 
thing until  deceased  called  bis  name  and  was 
struck  by  the  train.  He  states,  however,  that 
he  was  looking  west  across  the  street  at  a 
freight  train  moving  north  on  the  track  far- 
thest west  and  that  he  was  giving  his  at- 
tention to  the  movements  of  that  train. 

[2]  This  is  not  a  case  in  which  the  wit- 
ness claims  to  have  been  listening  for  signals 
and  failed  to  hear  them.  The  witness  in  this 
case  was  not  consciously  listening  at  all.  His 
attention  was  directed  in  another  direction, 
and  his  mind  was  engrossed  with  other  mat- 
ters. Besides  this,  the  freight  train  to  which 
his  attention  was  directed  was  pulling  up- 
grade and  making  considerable  noise.  In 
view  of  all  of  these  circumstances  and  condi- 
tions. It  cannot  be  contended  that  the  testi- 
mony of  the  witness  Priest  to  the  effect  that 
he  did  not  hear  the  bell  rung  or  the  whistl* 


Digitized  by 


Google 


Utab)  JENSEN  v.  OBEGON  SHORT  UNE  R.  CO.  105 

(204  P.) 

blow  can  be  considered  as  evidence  at  all ,  St.  By.  Co.,  80  Hun,  494,  30  N.  X.  Supp.  501; 


that  the  bell  did  not  ring  or  that  tbe  whistle 
did  not  blow.  In  Russell  t.  Watkins,  49 
Utah,  508,  164  Pac.  867,  tbe  court,  through 
Mr.  Justice  Corfman,  speaking  of  the  effect 
that  should  be  given  to  negative  testimony 
as  against  afflrmatlve  testimony  under  cer- 
tain conditions,  at  page  604  of  the  report  (l&i 
Pac.  869)  says: 

"The  weight  of  negative  testimoiiy  of  wit- 
nesses as  to  the  giving  of  signals  ordinarily  is 
for  the  jnry  to  determine;  but,  when  physical 
conditions  and  the  attending  circumstances  are 
such  as  to  render  it  highly  improbable  that 
they  could  hear,  we  think  the  rule  should  be 
and  is  otberwise" — citing  Jordan  v.  Osborne, 
147  Wis.  623,  183  N.  W.  82;  Menard  ▼.  Bos- 
ton, etc.,  R.  B.,  160  Mass.  386,  23  N.  B.  214. 

Six  witnesses  in  the  present  case  testified 
affirmatively  as  to  the  warnings  given.  Leo 
M.  Rush,  In  charge  of  tbe  rotary,  sayia  that 
he  blew  the  whistle  for  the  crossing.  D.  O. 
Bellamy,  engineer  on  the  rotary,  says  tbe 
crossing  whistle  was  blown  for  the  cross* 
Ing.  Oeo.  F.  Baker,  road  foreman,  says  be 
was  at  the  passenger  depot  (1,156  feet  south 
of  jthe  crossing)  and  heard  the  whistle  blow 
and  walked  out  on  the  platform  and  saw -the 
rotary  coming.  '  The  headlight  was  burning. 
Vbe  rotary  was  a  short  distance  north  of  the 
crossing  and  it  made  a  c^ttering  noise.  Wit. 
ness  hearjl  it  a  distance  of  about  1,500  feet. 
M.  J.  Feechtel,  locomotive  engineer  of  the 
rotary  train,  said  tbe  locomotive  bell  was 
ringing  from  the  time  the  train  entered  the 
north  yard,  one-half  mile  north  of  tbe  cross- 
ing. The  headlight  was  bnming  and  the 
whistle  was  blown,  two  long  and  two  short, 
about  40  rods  north  of  the  crossing.  Homer 
A.  Bebam,  locomotive  fireman  on  the  rotary 
train,  says  that  tbe  ^crossing  whistle  was 
blown  and  tbe  bell  was  ringing  when  the 
train  came  into  Idaho  Falls.  Winn  McCurdy 
was  section  foreman  living  right  at  the  cross- 
ing. He  heard  the  rotary  whistle  coming 
from  the  north,  looked  oat,  and  saw  the  ro- 
tary coming  across  the  crossing. 

In  tbe  face  of  such  evidence  as  this,  to- 
gether with  the  conditions  and  drcumstances 
heretofore  enumerated,  the  writer  is  of  the 
opinion  that  the  statement  of  the  witness 
Priest  that  he  did  not  hear  the  whistle  blow 
or  the  bell  ring  created  no  conflict  in  the  evi- 
dence, and  that  therefore  the  testimony  of 
defendant's  witnesses  as  to  the  warning  t^ven 
stands  uncontradicted  and  unlmpeacbed.  In 
support  of  this  conclusion  our  attention  is 
called  to  the  following  cases:  Christensen  v. 
.  Railroad,  35  Utab,  137,  09  Pac.  676,  20  L. 
R.  A.  (N.  S.)  255,  18  Ann.  Cas.  1150;  Ooss 
V.  N.  P.  B,  R.  Co.,  48  Or.  439,  87  Pac.  149; 
Bichards  v.  Bailroad,  41  Utab,  09,  123  Pac. 
033;  Jordan  v.  Osborne,  147  Wis.  623,  133 
N.  W.  32;  Knox  v.  P.  ft  R.  Ry.  Co.,  202  Pa. 
604,  62  AtL  00;   Van  Patten  v.  Schenectady 


Draper  v.  Baker,  61  Wis.  450,  21  N.  W.  527, 
50  Am.  Rep.  143;  Ralph  v.  Railroad,  32 
Wis.  177, 14  Am.  R^.  725 ;  Corcoran  v.  Penn- 
sylvania R.  Co.,  203  Pa.  380,  53  Atl.  240; 
Johnson  v.  New  York  Cent.  &  H.  R.  R.  Co., 
173  N.  Y.  79,  65  N.  B.  916;  Urlas  v.  Penn- 
sylvania R.  Co.,  152  Pa.  326,  25  Atl.  566. 

[3]  In  taking  this  position  we  are  not  un- 
mindful of  the  limitations  imposed  by  tbe 
state  Constitution  and  tbe  rule  by  which  this 
court  has  been  governed  ever  since  long  be- 
fore the  state  Constitution  was  adopted.  We 
cannot  reverse  a  judgment  in  an  action  at 
law  on  the  grounds  that  the  evidence  is  in- 
sufficient if  there  is  any  substantial  evidence 
to  sustain  the  Judgment  In  tbe  case  at  bar 
to  hold  that  there  was  substantial  evidence 
that  no  warning  was  given  of  the  approadi 
of  the  train  that  struck  the  deceased  would 
be  to  give  substantial  effect  to  testimony 
which  hardly  amounts  to  a  scintlila,  while 
totally  disregarding  tbe  very  substance  of 
the  evidence.  This  a  Jury  may  not  do  not- 
withstanding its  exclusive  right  to  determine 
controverted  questions  of  fact.  If  either 
courts  or  Jurors  were  permitted  such  lati- 
tude, the  machinery  of  the  law  might  be  ca- 
priciously converted  into  an  instrument  of 
oppression  instead  of  a  means  by  which  the 
rights  of  litigants  may  be  determined. 

[4]  Respondent's  counsel  in  reply  to  ap- 
pellant's contention  cite  the  case  of  Martin- 
dale  V.  O.  S.  L.  R.  R.  Co.,  48  Utah,  464,  160 
Pac.  275,  and  claim  that  tbe  case,  in  many 
respects.  Is  similar  to  the  case  at  bar.  It 
is  not  necessary  to  review  the  case.  The 
following  brief  excerpt  from  the  opinion  of 
the  court  shows  that  the  case  bears  little  or 
no  analogy  to  the  case  before  tbe  court.  Mr. 
Justice  Frlck,  who  wrote  the  opinion,  after 
referring  to  certain  impressions  made  upon 
bis  mind  during  the  argument,  at  page  476  of 
48  Utah,  at  page  279  of  160  Pac,  says: 

"After  reading  the  evidence  of  both  the  fire- 
man and  engineer,  however,  there  no  longer 
remains  any  doubt  in  the  mind  of  the  writer 
regarding  that  question.  Tbey  both  testified 
that  they  not  only  did  not  look,  but  said  that 
if  they  had  looked  they  could  and  probably 
would  have  seen  the  team  and  wagon  approach- 
ing the  crossing." 

In  tbe  instant  case  tbe  lookout  in  tbe  ro- 
tary cab  testified  that  he  did  look  down  along 
the  right  of  way  in  a  southerly  direction. 

The  distinction  between  the  two  cases,  as 
far  as  the  lookout  is  concerned,  is  as  wide  as 
can  be  made  by  any  conceivable  state  of 
facts. 

Even  if  It  be  conceded  that  the  court  is  in 
error  in  its  legal  conclusions  concerning  the 
matters  already  discussed  on  the  assumption 
that  there  is  some  substantial  evidence  of 
negligence  on  the  part  of  defendant,  still,  as 
we  view  tbe  case,  the  ultimate  conclusiop  of 
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the  court  must  be  the  same.  It  is  difficult 
to  see  upon  any  theory  deduclble  from  the 
undisputed  facts  how  the  judgment  for  re- 
spondent can  be  npheld. 

[5]  In  speaking  of  the  attitude  rf  the 
Priest  boy  Just  before  the  accident  respond- 
ent's counsel,  in  their  brief,  say: 

"It  is  true  he  did  not  bear  a  bell  or  whistle; 
but  at  that  time  his  attention  was  diverted  to 
the  train  moving  in  an  opposite  directionr- a 
noisy  freight  train  that  was  pulling  up  grade — 
and  he  was  standing  watching  for  it  to  go  by, 
and,  while  his  attention  was  so  diverted,  he 
heard  no  noise  whatever  to  indicate  that  a 
rotary  was  approaching." 

Again  In  another  part  of  their  brief  they 
make  the  following  statement  concerning 
the  deceased: 

"They  say  that  the  boy  was  negligent  in  going 
so  near  the  railroad  tracks  without  looking  and 
listening.  He  certainly  stopped.  Why  did  he 
stop  if  he  did  not  look  or  listen?  He  saw  a 
freight  train  which  diverted  his  attention,  and 
he  stopped  and  stood  and  watched  it  go  by  and 
thought  he  was  at  a  safe  distance  from  the 
locomotiTe." 

Tbeee  observations  of  respondent's  coun- 
sel undoubtedly  reflect  the  state  of  mind  the 
I>oys  were  in  Just  before  the  accident  occur- 
red. No  (me  can  believe  they  saw  the  rotary 
coming  or  heard  the  various  warnings  of  its 
approach.  Counsel  for  respondent  have  un- 
'doabtedly  stated  the  reason  why  the  boys  did 
oot  see  or  hear  the  rotary  train  and  why 
<be  deceased  made  the  fatal  mistake  of  stand- 
ing too  near  the  track.  Counsel  insert  these 
statements  in  their  brief  by  way  of  argument 
and  take  the  position  that  such  conduct  on 
the  part  of  deceased  completely  absolved  him 
from  the  charge  of  contributory  negligence. 
We  do  not  so  understand  the  law.  To  so  In- 
terpret the  law  would  be  to  hold  the  railroad 
company  responsible  for  the  mistake  which 
coonsel  admit  the  deceased  made  by  standing 
too  near  the  track.  There  is  no  foundation 
In  reason  for  such  contention,  nor  can  It  And 
support  in  any  reported  case. 

[6]  The  contention  appears  to  be  based  up- 
on the  proposition  that,  where  there  is  con- 
siderable movement  among  trains  upon  dif- 
ferent tracks  leading  in  the  same  or  differ- 
ent directions  at  or  in  the  vicinity  of  a  cross- 
ing, a  person  In  attempting  to  cross  a  track 
may  be  excused  when  under  other  conditions 
be  might  be  chargeable  with  contributory 
negligence.  No  doubt,  cases  can  be  found  al- 
most innumerable  upholding  this  view.  Coun- 
sel for  respondent  cite  many  cases  in  their 
brief,  Including  cases  decided  by  this  court: 
Malizla  v.  O.  S.  L.,  63  Utah.  122,  178  Pac. 
756;  Kyne  v.  S.  P.  R.  B..  41  Utah,  308,  120 
Pac.  311 ;  Cromeenes  v.  S.  P.,  L.  A.  &  S.  L., 
37  Utah,  475,  109  Pac.  10,  Ann.  Gas.  1912C, 
307 ;  Newton  v.  O, 
134  Pac.  567. 


It  would  be  a  useless  consumption  of  time 
and  space  and  unnecessarily  prolMig  this 
opinl<Mi  to  attempt  a  detailed  review  of  the 
cases  referred  to.  In  the  opinion  of  the  writer 
they  have  no  logical  bearing  upon  the  ques- 
tion before  the  court.  They  were  governed 
by  facts  and  conditions  entirely  dissimilar  to 
the  facts  and  conditions  existing  in  the  in- 
stant case.  As  stated  by  Mr.  Justice  Frlck  in 
the  case  last  cited,  Newton  v.  O.  S.  L.  R.  R., 
supra,  at  page  229  of  the  report  (134 
Pac.  571): 

"It  is  true  that  a  party  desiring  to  go  on 
or  pass  over  a  railroad  track  must  not  only 
look  and  listen  for  approaching  trains,  but 
ordiuarily  he  should  so  look  and  listen  as  to 
make  his  vigilance  effective.  But  whether  the 
traveler  must  make  his  vigilance  effective  as 
against  a  multiplicity  of  dangers,  when  such 
threaten  him  at  the  same  time  and  place,  ia, 
in  cases  like  the  one  at  bar,  the  very  question 
that  must  be  determined." 

The  controlling  fact  in  practically  all  of 
the  cases  relied  on  by  respondent  on  this 
particular  question  is  that  the  person  at- 
tempting to  cross  or  use  the  street  was  at 
the  time  of  the  accident  apparently  or  ac- 
tually confronted  with  a  "multiplicity  of  dan- 
gers" which  t«ided  to  confuse,  mislead,  or 
disconcert  the  mind  to  such  an  extent  as  to 
leave  the  matter  of  contributory  negligence 
in  doubt  In  such  case  it  Is  clearly  a  question 
for  the  Jury.  No  such  condition  existed  in 
the  case  at  bar.  The  freight  train  which 
monopolized  the  attention  of  the  deceased 
and  his  companion  to  such  an  extent  as  to 
make  them  disregardful  of  their  own  safety 
was  distant  from  them  more  than  75  feet 
It  in  no  manner  threatened  their  safety.  It 
had  no  tendency  to  confuse,  mislead,  or  dis- 
concert It  was  simply  a  subject  of  idle  curi- 
osity as  far  as  the  boys  were  concerned,  and 
could  afford  no  possible  justification  for  their 
inexcusable  negligence.  The  deceased  vtras 
not  attempting  to  cross  the  track  at  the  time. 
He  placed  himself  in  the  path  of  an  onmov- 
ing  train  and  stopped  without  first  looking 
and  listMiing  for  Its  approaclL  He  was 
Just  as  much  a  trespasser  in  the  eyes  of  the 
law  as  he  would  have  been  if  he  had  stood 
in  the  middle  of  the  track.  He  was  a  bright 
intelligent  boy,  perfectly  familiar  with  the 
crossing,  and  knew  the  efCect  of  coming  in 
contact  with  a  moving  train.  It  was  light 
enough  to  see  the  freight  train  for  at  least 
150  feet  and  estimate  the  number  of  cars. 
The  same  attention  given  to  the  track  look- 
ing north  would  no  doubt  have  disclosed  the 
approach  of  the  rotary  train  in  time  for  de^ 
ceasrd  to  have  avoided  the  accident 

[7]  It  is  the  settled  law  of  this  Jurisdic- 
tion that  before  attempting  to  cross  a  rail- 


road track,  whether  at  a  regular  crossing  or 

S.  L.  R.  R.,  43  Utah,  219,  |  otherwise,  the  person  so  attempting  to  cross 

I  must  use  his  senses  and  faculties  to  ascertain 
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U  a  train  Is  approachlDg  so  as  to  avoid  a 
collision.  It  Is  his  duty  to  both  look  and 
listen  for  an  approaching  train  before  at- 
tempting to  cross  the  track.  If  he  fails  to  do 
so  without  reasonable  excuse,  be  is  guilty  of 
contributory  negligence  and  cannot  recover 
if  such  negligence  was  the  proximate  cause 
of  the  injury.  Wilkinson  v.  Railroad,  35  Utah, 
110,  90  Pac.  466 ;  Pratt  t.  T/ight  &  Railway 
Co.,  38  Utah,  500,  118  Pac.  1032;  Bates  v. 
Railroad  Co.,  38  Utah,  668,  114  Pac.  627; 
Rogers  V.  Railroad,  32  Utah,  307,  90  Pac. 
1075,  125  Am.  St.  Rep.  876;  Stegell  v.  S.  L. 
A  U.  R.  R.,  50  Utah,  130,  167  Pac.  237;  Der- 
rick y.  S.  L.  *  O.  By.,  60  Utah,  573,  168  Pac. 
335;  Lawrence  y.  D.  &  R.  G.  R.  R.  Co.,  52 
Utah,  414,  174  Pac.  817;  Shortino  v.  Salt 
lAke  tc  U.  R.  R.,  52  Utah,  476,  174  Pac.  860; 
Butler  y.  Payne,  etc.,  203  Pac.  869.  To  these 
may  be  added  the  recent  case  of  Kent  v.  O.  U 
A  I.  Ry.  Co.,  60  Utah,  328,  167  Pac.  666,  in 
which  plaintiff's  intestate,  while  standing  too 
near  the  track,  was  struck  and  killed  by  the 
train  upon  which  she  expected  to  become  a 
passenger.  In  that  case  the'  court,  at  page 
339  of  the  report  (167  Pac.  669),  says: 


"Where  one  volnntarily  assumes  a  position 
OD  or  so  near  a  railway  track  that  a  train  of 
cars  in  pasainc  on  the  track  must  necessarily 
strike  him,  can  reasonable  minds  differ  as  to 
whether  his  act  in  so  placing  himself  was  the 
proximate  cause  of  injury  in  case  the  cars 
strike  him?  We  think  not.  What  is  there  to 
differ  abont?  It  is  physically  impossible  for 
one  to  escape  injury  if  he  remains  either  on  or 
so  near  a  railway  track  as  to  be  in  the  (Mth 
of  a  passing  train  of  cars.  Even  children  are 
aware  of  the  danger  under  those  dream- 
Btaneea." 

We  are  unanimous  in  our  conduslon  thht 
the  negligence  of  the  deceased  was  the  proxi- 
mate cause  of  the  accident  which  resulted 
in  his  death.  Tlie  trial  court  should  have 
directed  the  jury  to  find  for  the  defendant, 
no  cause  of  action. 

The  court,  having  err«id  in  refusing  to  di- 
rect a  verdict  for  defendant,  also  erred,  for 
the  same  reason.  In  denying  defendant's  mo- 
tion for  a  new  trial.  Other  reasons  were 
assigned  as  groimds  for  a  new  trial,  such  as 
erroneous  instructions  to  the  jury  and  admis- 
sion of  evidence  over  defendant's  objection. 
The  court  is  of  opinion  that  it  is  not  neces- 
sary to  consider  these  exceptions  in  detail 
for  the  reason  that  in  view  of  wltat  has  been 
said  already  It  is  not  likely  that  such  ques- 
tions will  arise  In  a  subsequent  trial  of  the 
case. 

The  judgment  of  the  trial  court  is  reversed, 
and  defendant  granted  a  new  trial,  with 
costs. 


OOBFMAN,    O.    X, 
TRICK,  JJ.,  concur. 


and    WEBER    and 


GIDEON,  J.  I  c<mcur  in  the  order  revers- 
ing the  judgment  and  directing  a  new  trial. 
The  plaintiff's  testimony.  In  my  judgment, 
conclusively  establiahes  that  the  deceased 
was  chargeable  with  such  contributory  neg- 
ligence as  precludes  the  plaintiff's  right  to 
recover. 

I  express  no  opinion  on  the  remaining  ques- 
tion discussed  by  Mr.  Justice  THURMAN.  I 
can  see  no.  difference  in  principle  between 
this  case  and  the  case  of  Butler  v.  Payne, 
203  Pac  669,  decided  at  the  present  term. 


MERCHANTS'  PROTECTIVE  ASS'N  V.  POP- 
PER.    (No.  3642.) 

(Supreme  Court  of  Utah.     Feb.  8,  1922.) 

1.  Baakruptey  ^s>434  —  Cbarge  as  to  prior 
debts  ai  coasidcratloa  for  promise  to  pay  aft> 
er  disoharge  la  kankruptiy  hold  oorreot. 

In  suit  on  a  note  given  for  debts  from  wliicb 
defendant  had  been  released  in  bankraptcy  pro- 
ceedings, a  charge  that  the  original  debts  con- 
stituted sufficient  consideration  for  a  new  prom- 
ine  to  pay,  end  that  a  new  promise  to  pay  a 
discharged  debt  must  be  clear  and  unequivocal 
to  pay  the  particular  debts  which  were  dis- 
charged in  bankruptcy,  and  that  the  debts  cov- 
ered by  any  promise  must  be  identified  as  those 
that  were  discharged  in  bankruptcy  proceed- 
ings, was  correct. 

2.  Bankruptcy  «=3434-^roml8e  to  pay  debts 
from  which  promisor  had  beea  discharged  la 
bankraptcy  may  b«  oral. 

A  promise  to  pay  debts  from  which  the 
promisor  has  been  discharged  in  bankruptcy 
proceedings  is  enforceable  though  made  orally, 
and  no  particular  form  is  necessary. 

3.  Bankruptcy  <8=s>434  —  AooepUoce  of  new 
promise  may  be  Implied. 

In  action  on  note  given  for  debts  which  de- 
fendant claimed  had  been  discharged  by  bis 
bankruptcy,  an  instruction  that  plaintiff  could 
not  recover  unless  "at  the  time  of  the  execu- 
tion of  the  note  plaintiff  expressly  and  un- 
equivocally agreed  to  accept  and  defendant  ex- 
pressly and  unequivocally  agreed  to  make  and 
deliver  the  note  in  settlement  of  or  as  a  new 
promise  to  pay  those  specific  claims,  and  no 
others,"  was  error,  for  acceptance  may  be  im- 
plied, as  from  the  benefit  of  the  promise  to  the 
promisee,  or  from  his  acting  on  the  promise, 
such  as  his  suing  thereon. 

4.  Bankruptcy  ®=3434— In  action  on  note  given 
for  elalms  which  defendant  claimed  were  dis- 
oharged  In  bankruptcy.  Instruction  held  er> 
roneons. 

In  such  action  an  instruction  that  plaintiff 
could  not  recover  unless  "the  note  correctly 
states  the  amount  then  unpaid  upon  those 
claims,  and  is  not  in  excess  of  the  amount  un- 
paid upon  those  specific  claims  at  the  date 
of  said  note,"  was  error,  for,  if  defendant 
promised  to  pay  the  claims,  the  mere  fact  that 
in  adding  them  together  a  mistake  was  msde 


^pFor  other  casei  see  same  topic  and  KE7-NUHBBR  In  all  Key-Numbsred  DlgetU  and  Indozai 
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as  to  their  aggregate  amount  would  sot  vitiate 
the  promise;  the  material  thing  being  the  iden- 
titft  and  not  the  correct  addition,  of  the  claims. 

5.  Bankruptcy  ^=>43A — Question  as  to  what 
ciaims  were  Inoladed  in  a  note  given  by  a  dis- 
charged bankrupt  to  pay  debts  Incurred  prior 
to  the  bankruptcy  should  have  been  left  to 
the  jury. 

In  a  suit  on  a  note  given  by  a  discharged 
bankrupt  to  pay  debts  from  which  he  had  been 
discharged  in  bankruptcy,  where  there  was 
evidence  that  there  were  claims  included  in  the 
discharge  in  bankruptcy  proceedings  other  than 
those  included  in  the  note,  and  that  there  were 
other  claims  not  included  in  the  bankruptcy 
proceedings,  the  question  of  what  claims  were 
included  in  the  note  should  have  been  left  to 
the  jury. 

6.  Bills  and  notes  <3=3537(4)— Where  some  evi- 
dence of  fraud  in  procuring  a  note  was  lntro< 
duoed,  the  question  should  have  been  left  to 
the  Jury. 

In  a  suit  on  a  note,  defended  on  the  grounds 
of  fraud  and  duress,  where  some  evidence  of 
fraud  was  introduced,  the  question  of  fraud 
should  have  been  left  to  the  jury. 

7.  Pleading  «=3428 (3)— Allegations  of  fraud 
in  obtaining  note  held  sufRclent  to  admit  evi- 
dence thereof. 

In  a  suit  on  a  note,  defended  on  grounds  of 
fraud  and  duress,  allegations  in  the  answer  that 
the  plaintiff  unlawfully  garnished  defendant's 
wages,  and  made  false  and  fraudulent  misrep- 
resentations which  defendant  believed,  and  on 
wliich  he  relied,  and  executed  the  note  in  ques- 
tion and  that  the  execution  and  delivery  were 
obtained  by  means  of  undue  influence  and 
duress,  and  that  the  note  was  without  any  con- 
sideration, was  sufliciently  specific  to  admit  evi- 
dence of  fraud. 

Appeal  from  District  Court,  Salt  Lake 
County;  Win.  M.  McCrea,  Judge. 

Action  by  tlie  Merchants'  Protective  As- 
Boclatlon  against  M.  Popper.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed  and  remanded,  with  directions. 

Cliris.  Mathison,  of  Salt  Lake  City,  for  ap- 
pellant 

Clawson  &  Elsmore,  of  Salt  Lake  City,  for 
respondent 

FRICK,  J.  The  plaintiff  commenced  this 
action  against  the  defendant  to  recover 
Judgment  upon  a  promissory  note.  The  com- 
plaint is  in  the  usual  form  in  such  actions, 
alleging  a  payment  however,  of  16.50  and 
praying  Judgment  for  the  remainder  due 
on  the  note,  with  attorney's  fees  and  inter- 
est as  provided  therein. 

The  defendant  in  his  answer,  "admits  the 
execution  and  delivery  of  the  note  sued  up- 
on, and  that  be  has  paid  $6.50  to  the  plain- 
tiff." After  denying  "every  other  allegation 
of  plaintiff's  complaint,"  the  defendant  aver- 
red that  on  June  1,  1916,  he  was  indebted  in 
tbe  sum  of  $450,  from  which  debts  he  was 


"discharged  in  bankruptcy,"  and  that  "among 
which  debts  so  discharged  was  a  Nord 
Clothing  Company  debt  a  T.  H.  Nott  debt 
and  an  Electa  Hemingway  debt"  The  de- 
fendant then  sets  forth  the  facts  respecting 
certain  garnishment  proceedings  in  which 
his  wages  were  "unlawfully  and  unjustly" 
garnished  by  plaintiff,  and  that  in  connec- 
tion therewith  certain  false  and  fraudulent 
statements  and  representations,  stating  them 
in  detail,  were  made  by  plaintiff  to  the  de- 
fendant, which  statements  defendant  be- 
lieved, and  upon  which  he  relied;  "that  the 
defendant  so  relying  upon  and  believing  said 
false  statements  and  misrepresentations,  ex- 
ecuted the  note  sued  upon."  The  defendant 
further  averred  "that  the  execution  and  de- 
livery of  said  note  was  obtained  by  the 
plaintiff  and  its  c^aid  agent  by  means  of  un- 
due influence  and  duress."  Asa  further  de- 
fense the  defendant  averred  "that  the  said 
note  sued  upon  was  issued  without  any  con- 
sideration whatever." 

In  view  of  the  conclusions  reached,  we 
have  set  forth  the  averments  of  the  answer 
in  general  terms  only. 

The  plaintiff  produced  in  evidence  the 
note  in  suit,  which  we  have  set  forth  in  full: 

"$211.64. 

"Salt  Lake  City,  Utah,  April  1,  1920. 
"After  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Merchants'  Protective  Ass'n 
two  hundred  eleven  &  **/ivo  dollars  negotia- 
ble and  payable  at  the  general  ofiSce  of  the  Mer- 
chants' Protective  Association,  Salt  Lake  City, 
Utah,'  without  defalcation  or  discount  with  12 
per  cent,  interest  per  annum,  from  date  until 
paid,  both  before  and  after  judgment  or  de- 
cree, and  if  legal  proceedings  be  begun  for 
collection  of  this  note,  the  undersigned  agrees 
to'  pay  a  reasonable  attorney's  fee.  If  $6.50 
is  paid  now  and  $3.50  on  4A8/20  and  $2.50 
on  the  3d  and  $2.50  on  the  ISth  of  each  month 
hereafter  until  $134.53  has  been  paid  it  is  to 
be  in  full.  Otherwise  no  discount  to  be  al- 
lowed." [Signed]    M.   Popper." 

The  case  proceeded  to  trial  to  a  Jury  upon 
tbe  foregoing  issues. 

At  tbe  trial  the  plaintiff,  after  introducing 
the  note,  also  produced  evidence  which  tend- 
ed to  show  tbat  tbe  consideration  tor  which 
the  note  in  suit  was  given  was  as  follows: 
The  Hemingway  claim,  which  amounted  to 
$11;  the  Nord  Clothing  Company  claim 
for  $104.98;  the  T.  H.Nott  claim  for  $12.35, 
and  $6.50  costs  in  the  garnishment  proceed- 
ings-^all  of  which  claims,  omitting  the 
amounts,  including  the  $6.50,  are  referred  to 
In  defendant's  answer;  that  tbe  several 
claims  aggregated  the  sum  of  $134.83,  and 
that  the  balance  of  the  note  was  made  up 
of  accrued  interest;  that  the  condition  in 
the  note  waiving  interest  was  written  there- 
in if  the  defendant  would  pay  the  amounts 
as  stated  in  the  condition;  that  the  several 
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claims  referred  to  had  been  discharged  In 
the  bankruptcy  proceedings  referred  to  tn 
defendant's  answer,  but  that  he  had  agreed 
to  pay  said  claims  notwithstanding  his  dis- 
charge, and  to  evidence  his  promise  had  ex- 
ecuted the  note  In  question. 

The  defendant  admitted  the  execution  of 
the  note, 'but  denied  that  be  had  agreed  to 
pay  the  claims  referred  to,  or  any  of  them. 
He  denied  that  he  executed  the  note  for  the 
purposes  stated  by  the  plaintiff.  He  testi- 
fied that  he  was  induced  to  execute  the  note 
by  reason  of  the  statements  and  misrepre- 
sentations of  the  plaintiff.  The  defendant, 
however,  insisted  at  the  trial,  and  now  in- 
sists, that  the  note  was  not  given  as  a  new 
promise  to  pay  the  claims  before  referred 
to,  or  any  of  them.  There  was  also  some 
evidence  on  behalf  of  defendant  respecting 
plaintiff's  misrepresentations  and  conduct  in 
the  matter  which  he  insisted  misled  him 
and  induced  him  to  execute  the  note  in 
question.  The  evidence  in  that  regard  was, 
.bowever,  not  very  specific. 

After  the  evidence  was  all  in  the  court  In- 
structed the  Jury  to  disregard  the  defenses 
of  fraud,  misrepresentation,  and  duress,  and 
submitted  the  case  to  them  upon  the  issue  of 
want  of  consideration. 

[1,  J]  The  court  correctly  charged  the  Jury 
that  tiie  original  debts  constituted  a  suffi- 
cient consideration  for  a  new  promise  to  pay 
them,  and  that  a  new  promise  to  pay  a  dis- 
charged debt  must  be  dear  and  unequivocal 
to  pay  the  particular  debts  which  were  dis- 
charged in  bankruptcy,  and  that  the  debts 
covered  by  a  new  promise  must  be  Identified 
to  be  those  that  were  discharged  in  the 
bankruptcy  proceedings.  Such,  no  doubt,  is 
the  law.  See  Zavelo  v.  Reeves,  227  U.  S. 
«25,  33  Supi  Ct  365,  57  L.  Ed.  676,  Ann.  Cas. 
1914D,  664, 29  Am.  Bankr.  Rep.  493 ;  1  Collier 
Bankruptcy,  449 ;  3  Remington,  Bankruptcy, 
IS  2714  to  2724.  The  promise  may.  however, 
be  oral,  and  no  particular  form  Is  necessary. 
The  following  have  been  held  suflJcient:  "I 
will  pay;"  "I  will  settie;"  "I  wlU  see  that 
you  are  no  loser  by  me;"  "she  wUl  have  her 
pay;"  "I  am  vrllling  and  able  to  pay." 
Brandenberg,  Bankruptcy  (4th  Ed.)  (  1538. 
The  promise  must,  however,  refer  to  the  debt 
that  has  been  discharged. 

I*]  The  court  in  this  case  further  charged 
the  Jury ; 

"In  order  that  you  may  find  a  verdict  for 
the  plaintiff  yon  must  find  by  a  fair  preponder- 
ance of  the  evidence:  First,  that  the  claimg  of 
T.  H.  Nott,  Electa  Hemingway,  and  the  Nord 
Clothing  Gompany,  which  had  theretofore  been 
discharged  in  bankruptcy,  had  not  been  paid 
prior  to  the  execution  of  said  note;  second, 
that  at  the  time  of  the  execution  of  the  note 
the  plaintiff  expressly  and  unequivocally  agreed 
to  accept  and  defendant  expressly  and  unequiv- 
ocally agreed  to  make  and  deliver  the  note  in 
settlement  of,  or  as  a  new  promise  to  pay,  those 


specific  claims,  and  no  others;  third,  that  the 
note  correctly  states  the  amount  then  unpaid 
upon  those  claims,  and  is  not  in  excess  of  the 
amount  unpaid  upon  those  specific  claims  at  the 
date  of  said  note." 

The  plaintiff  excepted  to  each  of  the  prop- 
ositions contained  in  that  instruction  sep- 
arately, and  also  excepted  to  the  instruction 
as  a  whole. 

The  plaintiff  vigorously  insists  that  the 
instruction  does  not  correctly  state  the  law. 
It  will  be  observed  that  the  instruction  starts 
out  with  the  statement,  "In  order  that  you 
may  find  a  verdict  for  the  plaintiff  you  must 
find,"  eta  The  whole  case,  so  far  as  tb« 
plaintiff  is. concerned,  is  therefore  based  up- 
on this  instruction,  and,  unless  the  Jury 
found  all  three  of  the  propositions  in  favor 
of  plaintiff,  it  could  not  recover. 

The  fli-st  proposition  is  manifestly  faulty 
because  no  claim  was  made  in  either  the 
pleai]||ig8  or  evidence  that  the  three  claims, 
or  aa^  of  them,  had  been  paid  "prior  to  the 
execution  of  the  note."  There  was  evidence 
that  other  claims  not  discharged  in  bankrupt- 
cy proceedings  were  paid  by  the  deCoidantv  . 
but  those  three  claims,  he  specifically  alleged 
in  his  answer,  were  dlsofaarged  in  those  pro- 
ceedings. That  error  in  the  charge  is,  hoW' 
ever,  not  so  material,  and  the  plaintifl  does 
not  s^iously  insist  upon  it 

The  error  in  the  second  proposition  is, 
however,  more  serious.  The  Jury  is  there 
charged  that,  unless  they  find  "that  at  the 
time  of  the  executitm  of  the  note  the  plain- 
tiff exprestly  and  unequivocally  agreed  to 
accept  and  the  defendant  expressly  and  UD- 
equivocally  agreed  to  make  and  deliver  the 
note  in  settlement  of,  or  as  a  new  promise 
to  pay,  those  specific  claims,  and  no  others," 
idalntiff  could  not  recover.  (Italics  ours.) 
It  is  not  the  law  that  the  promisee  must  ex- 
pressly and  unequivocally  accept  the  new 
promise.  The  acceptance  may  be  implied, 
and  the  rule  of  law  that  is  usually  and  or- 
dinarily applied  Is  that  acceptance  may  be 
implied  (1)  if  the  promise  is  beneficial  to  the 
promisee,  and  (2)  if  he  acts  upon  the  prom- 
ise. In  no  case,  however,  is  the  law  to  the 
effect  that  the  promisee  must  expressly  ac- 
cept the  promise.  If  such  were  the  law  ac- 
ceptance could  rarely  be  established,  since  a 
promisee  does  not  in  express  terms  accept, 
but  does  so  by  merely  receiving  the  evidence 
of  the  promise,  If  in  writing,  and  by  after- 
wards acting  upon  it  True  it  Is  that,  where 
conditions  are  imposed  in  the  promise — that 
is,  if  the  promisor  offers  to  pay  upon  cei-tain 
conditions — then  it  is  necessary  that  the 
promisee  accept  the  conditions.  But  eveit 
then  it  is  not  the  law  that  it  must  be  ex- 
pressly done  or  in  express  terms.  In  view 
of  the  foregoing  statements  of  the  law  in  tlte 
Instruction  the  court  in  effect  directed  the 
Jury  to  find  for  the  defendant    All  that,  the 
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jury  could  do  was  to  find  for  the  defendant, 
since  there  was  not  a  word  of  evidence  betate 
them  that  the  plaintiff  had  expressly  accept- 
ed the  defendant's  promise  as  that  promise 
was  evidenced  in  the  note  sued  upon,  al- 
though, by  reason  of  t^alntlfTs  conduct  after 
the  promise  was  made  in  the  note,  there  was 
indirect  evidence  beyond  a  reasonable  doubt 
that  it  had  accepted  the  promise.  Uie  Jury 
could,  however,  not  consider  that  indirect 
evidence,  since,  under  the  lnstructl(»  of  the 
court,  the  latter  evidence,  however  conclu- 
sive it  might  be.  could  be  given  no  iwobatlve 
force  or  effect 

[4]  Nor  is  the  law  correctly  stated  In  the 
third  proposition  of  the  instruction.  If  the 
defendant  did  promise  to  pay  the  three 
claims,  then  the  mere  fact  that  in  adding 
them  together  a  mistake  was  made  as  to 
their  aggregate  amount  would  not  vitiate  the 
promise.  The  material  thing  was  the  iden- 
tity of  the  claims,  and  not  that  they  ^ould 
be  added  correctly.  V 

All  of  those  errors  are  vital  because  tfa? 
court  rested  plalntUTs  whole  case  upon  any 
one  of  them. 

[(]  It  is,  however.  Insisted  that,  although 
the  instruction  be  erroneous,  still  no  preju- 
dice resulted  because  the  Jury  found  that  the 
minds  of  the  parties  did  not  meet,  in  that 
the  defendant  did  not  agree  to  pay  the  par- 
ticular claims  in  question.  Whether  be  did 
or  did  not  so  pr<xnlse  is,  however,  one  of  the 
principal  questions,  if  not  the  controlling 
one,  In  this  case.  Moreover,  in  view  that 
the  parties  did  not  reduce  the  whole  of  the 
agreement  to  writing,  it  became  purely  a 
question  of  fact  There  is— there  can  be — 
no  doubt  that  a  promise  to  pay  the  amounts 
specUled  In  the  note  was  made  in  express 
terms.  The  note  in  suit  is  sudi  a  promiaeb 
and  the  defendant  solemnly  admitted  in  his 
answer  that  he  had  executed  and  delivered 
tJie  same.  In  considering  this  phase  of  the 
case  it  must  be  kept  In  mind  that  the  only 
defenses  the  defendant  Interposed  to  the 
note  were  that  It  had  been  obtained  by 
means  of  misrepresentation,  fraud,  and  du- 
ress, and  that  there  was  no  consideration  for 
the  promise  to  pay.  The  court,  however, 
held,  as  matter  of  law,  that  the  defenses  of 
misrepresentation,  fraud,  and  duress  were 
not  established  and  therefore  those  defenses 
are  out  of  tlie  casa 

Nor  has  the  defense  of  want  of  consider- 
ation been  established.  When  a  debt  has 
been  discharged  in  bankruptcy  the  moral 
obligation  continues  precisely  the  same  as 
though  no  discharge  had  been  made.  The 
obligation  is  a  continuing  one,  and  continues 
as  long  as  the  debt  ronains  unpaid  or  is 
otherwise  released.  The  discharge  merely 
destroys  the  l^;al  remedy  to  enforce  the 
debt,  but  the  moral  obligation  to  pay  con- 
tinues In  force.    That  moral  obligation  is  a 


sufficient  consideraticn  for  a  new  promise 
whenever  the  promise  may  be  made.  His 
obligation  being  a  continuing  one, 'the  con- 
sideration continues  with  it  and  Just  so  long 
as  the  moral  obligation  exists  the  obligation 
is  a  sufficient  consideration  ft>r  a  new  prom- 
ise. If,  therefore,  a  new  promise  to  pay  a 
dlsdiarged  debt  is  made,  the  defense  of  want 
of  consideration  cannot  exist  ThequesUou, 
dierefore,  and  the  only  queetiim,  is,  Is  there 
a  legal  and  enforceable  new  promise?  If 
there  Is  such  a  promise,  that  ends  the  whole 
case  In  favor  of  the  alleged  promisee;  and  if 
there  is  not  then  in  favor  of  the  alleged 
promisor. 

Now,  the  promise  to  pay  may  fail  because 
the  debts  that  were  discharged  in  bankrupt- 
cy were  not  sufficiently  identifled,  or  the 
promise  may  have  been  obtained  by  fraud, 
etc.,  BO  that  the  promise  cannot  legally  be 
enforced.  If,  therefore,  there  are  a  number 
of  claims  that  have  been  discharged  in  the 
bankruptcy  proceedings,  and  not  all  of  them 
are  included  in  the  new  promise,  then  those 
that  are  Included  must  be  spedflcally  'men- 
tioned or  identifled  in  the  new  promise.  If 
that  is  not  done  it  will  be  Impossible  to  de- 
termine what  claims  are  included  in  the  new 
promise,  and  hence  the  promise  cannot  be 
enforced.  In  the  case  at  bar  the  promise  is 
clear  and  unequivocal,  and,  according  to 
plaintiff's  evidence,  the  debts  that  were  In- 
tended to  be  covered  thereby  are  also  clearly 
identified.  According  to  defendant's  testi- 
mony, however,  be  did  not  know  Just  what 
claims  were  included  in  the  note,  and  hmce 
did  not  promise  to  pay  those  particular 
daims.  In  view,  therefore,  that  according 
to  the  evidence  there  were  claims  Included  in 
the  discharge  in  the  banlcruptcy  proceedings 
Oder  than  those  Included  In  the  note,  and 
that  there  were  other  claims  still  that  were 
not  included  in  the  bankruptcy  proceedings 
at  all,  the  question  of  what  claims  were  in- 
cluded in  the  new  promise  is  one  of  the  con- 
trolling questions  which  must  be  determined 
by  the  Jury.  In  view,  therefore,  that  the 
defendant's  defenses  to  avoid  the  promise 
which  he  had  confessed  had  failed,  and  that 
there  was  a  dispute  between  him  and  the 
plaintiff  respecting  the  dainis  that  were  in- 
cluded or  intended  to  be  included  ta  the  new 
promise,  that  question  should  have  been 
submitted  to  the  Jury  instead  of  the  question 
of  consideration.  The  question  of  consider- 
ation was  not  a  question  of  fact  but  a  ques- 
tion purely  of  law.  In  view  that  a  promise 
to  pay  was  made  by  the  defendant,  and  in 
view  that  after  falling  to  avoid  that  prom- 
ise, as  he  attempted  to  do,  it  necessarily  td- 
lowed  that  the  unpaid  indebtedness  was  a 
sufficient  consideration  for  the  promise.  As 
before  stated,  however,  the  promise  may  be 
unenforceable  in  a  proceeding  of  this  kind 
because  of  the  uncertainty  of  the  precise 
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debt  or  debts  that  were  intended  to  be  In- 
cluded in  tbe  promise.  In  view  tliat  the  evi- 
dence is  conflicting  upon  tbat  question,  it 
was  for  the  Jury  to  determine  under  proper 
instructions.  In  limiting  the  Jury  to  these 
propositions  to  which  reference  has  been 
made,  the  court  therefore  committed  mani- 
fest error  whi<^  is  prejudicial  to  the  8al>- 
stantlal  rights  of  the  plaintUf.  This  conclu- 
sion necessarily  follows  from  the  fact  that  It 
Is  Impossible  to  determine  whether  the  Jury 
would  or  would  not  have  found  In  favor  of 
tbe  plaintiff  upon  one  or  all  of  the  questions 
tt  they  had  beea  correctly  charged. 

It  Is  contended  that  the  Jury  fdund  tbat 
tbe  minds  of  the  parties  did  not  meet  re- 
sijecting  the  promise  to  pojr  these  discharged 
debts.  In  view  that  the  court  diarged  the 
Jury  that,  unless  the  plaintiff  expressly  ac- 
c^ted  defendant's  promise  to  pay,  and  that 
there  is  no  evidence  of  such  an  express  ac- 
ceptance how  can  this  court,  or  Indeed,  how 
can  any  one,  say  upon  what  the  Jury  based 
ItB  finding?  In  the  case  at  bar.  In  view  tbat 
there  was  no  evidence  that  the  plaintiff  had 
«cpressly  accepted  defendant's  promise  to 
pay,  the  Jury  was  compelled  to  find  against 
the  plaintiff  upon  that  issue,  which  finding, 
under  the  instructions,  was  determinative  of 
the  whole  case.  Plaintiff,  therefore,  never 
has  had  its  day  in  court  upon  the  principal 
question  of  whether  the  defendant's  promise 
Included  the  discharged  debts  in  question. 

[6]  As  hereinbefore  stated,  the  defendant 
in  his  answer  also  Interposed  the  defense  of 
f^aud  and  misrepresentation  on  the  part  of 
plaintiff,  which  defense  the  court  withdrew 
from  tbe  crasideration  of  the  Jury.  In  view 
that  no  cross-assignments  of  error  were  filed 
by  the  defendant,  the  ruling  of  the  court  is 
not  presoited  for  review  in  the  sense  that 
rdief  in  this  proceeding  can  be  granted  for 
any  error  in  that  regard.  In  view,  however, 
tbat  the  Judgment  must  be  reversed  and  the 
case  remanded.  It  becomes  our  duty  under  the 
statute  to  indicate  our  views  respecting  tbe 
ruling  of  the  court  so  as  to  avoid  a  repetition 
at  the  error  U  it  be  such.  While  it  is  true  that 
there  was  no  substantial  evidence  of  duress, 
and  hence  that  defense  was  properly  with- 
drawn from  the  Jury,  and,  while  the  evidence 
In  support  of  tbe  alleged  fraud  and  misrep- 
reeentatlon  Is  weak  and  inconclusive,  yet  the 
defendant  produced  some  sul>Btantial  evi- 
dence upon  that  subject  which  should  have 
been  submitted  to  the  Jury  imder  proper  in- 
structions. Where  a  case  is  tried  to  a  Jury 
and  there  is  any  substantial  evidence  upon 
any  material  proposition,  it  is  the  exclusive 
province  of  that  body  to  pass  upon  the  pro- 
iMitive  force  or  effect  of  the  evidence  and 
tbe  credibility  of  the  witnesses.  This  is  es- 
pecially true  where  there  is  any  substantial 
evidence  upon  the  question  of  fraud  and 
mlsrepresoitatlon,  and  where  different  minds 


might  deduce  different  inferences  from  the 
statements  of  the  witnesses.  The  court,  theren, 
fore,  should  have  submitted  the  defense  of 
fraud  and  misrepresentation  to  the  Jury,  and 
permitted  them  to  determine  the  matter. 

[7]  In  this  connection  we  also  desire  to 
state  that,  while  tbe  averments  respecting 
tbe  misrepresentation  and  fraud  in  the  an- 
swer may  not  be  as  specific  as  they  might  be 
made,  yet  they  are  sufficiently  specific  to 
admit  evidence  upon  that  subject,  and  the 
court  should  not  have  withheld  those  issues 
from  the  Jury  upon  tbe  ground  tiiat  tbe 
averments  in  tbe  answer  were  insufficient 
Moreover,  the  averments  in  tbat  regard  are 
subject  to  amendment 

In  concluding  this  opinion  it  is  proper  to 
state  that  an  opinion  was  heretofore  handed 
down  in  this  case  affirming  the  Judgment 
After  the  opinion  liad  been  filed  plaintiff's 
counsel,  within  proper  time,  filed  an  appli- 
cation for  rdearlng  in  which  the  atota  In 
tbe  instruction  hereinbefore  referred  to  were 
more  fully  pointed  out,  and,  upon  more  ma- 
ture reflection  and  consideration  of  the  in- 
struction, we  have  become  fully  convinced 
tbat  tbe  errors  therein  contained  are  of  such 
a  dmracter  as  necessarily  resulted  in  preju- 
dicing the  plaintiff  In  its  rights.  Moreover, 
In  view  of  the  nature  of  the  errors,  nothing 
could  be  gained  by  a  reargument  of  this 
case.  Indeed,  it  could  only  result  In  pro- 
longing the  litigation.  We  have  therefore 
concluded  to  dispose  of  the  case  at  this  time. 
This  opinion  is  therefore  substituted  for  the 
former  one,  and  will  be  the  opinion  publish- 
ed in  this  case  as  tbe  opinion  of  the  court. 

In  tbls  connection  we,  however,  also  de- 
sire to  state  tbat  plalntlfTs  counsel,  in  bis 
argument  in  support  of  his  application  for 
rehearing  has  been  guilty  of  conduct  which 
we  cannot  condone  or  pass  unnoticed.  While 
no  doubt  counsel  frequently  make  statements 
in  their  applications  for  rehearing  that  are 
uncalled  for,  and  the  effect  of  which  Is  not 
fully  appre<iated  by  them,  yet  much  that  is 
thus  stated  must  be  attributed  to  the  zeal  of 
counsel,  and  in  most  Instances  may  be  over- 
looked and  entirely  disregarded  by  this 
court  Tbe  criticisms  of  counsel  In  tills 
case,  however,  go  far  beyond  mere  zeal,  and 
border  upon  being  contemptuous.  His  crit- 
icisms are  of  a  kind  which  engender  heat, 
rather  than  light,  and  wbicb  In  their  essence 
Impugn  the  Judgment  and  good  motives  of 
tbe  members  of  this  court  Ordinarily,  courts 
strike  improper  arguments  of  counsel  from 
tbe  flies  and  refuse  to  consider  them.  Such, 
except  In  very  extreme  cases,  is  not  tbe  prac- 
tice of  this  court,  since  to  do  that,  as  a  rule, 
merely  punishes  counsel's  clients,  who  are 
entitled  to  Justice  notwithstanding  tbe 
breaches  of  their  counsel,  for  whose  conduct 
the  clients  are  rarely  directly  responsible. 
We  can,  however,  not  pass  unnoticed  the  se- 
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vere  and  uncalled-for  criticisms  In  this  case. 
fSounsel  should  always  remember  that  the 
only  object  and  purpose  of  this  court,  in- 
cluding all  of  its  members,  is  to  reach  a  Just, 
a  practical,  and  fair  result,  ba^ed  upon  and 
Justified  by  the  facts  and  the  established 
law.  That  we  may  at  times  err  In  our  con- 
duslons  1b  cheerfully  conceded.  If  error  oc- 
curs, however,  it  is  due  entirely  to  the  fact 
that  our  Judgments  and  convictions  have 
betrayed  us,  and  not  because  we  Intention- 
ally, or  even  carelessly,  have  followed  the 
wrong  rather  than  the  right  course.  Con- 
victions are  not  made  to  order,  but  they  nat- 
urally develop  out  of  the  fticts  of  each  case 
as  we  read  them  and  the  law  as  we  under- 
stand it  The  result  In  this  case  clearly  ex- 
emplified the  fact  Oiat  this  court  is  always 
willing  to  hear  counsel,  and.  If  error  is  made 
apparent,  to  correct  the  same  at  the  first 
opportunity.  While  counsel  therefore,  de- 
serves a  severe  reprimand  for  his  uncalled- 
for  criticisms,  yet  we  trust  this  admonition 
will  be  sufilcient,  and  that  he  <«vlll  hereafter 
refrain  from  all  unnecessary  criticism,  and 
will  direct  his  arguments  strictly  to  the  mat- 
ters in  issue. 

For  the  reasons  stated,  the  judgment  is 
reversed,  and  the  case  is  remanded  to  the 
district  court,  with  directions  to  proceed  In 
accordance  with  the  views  herein  expressed. 
Neither  party  to  recover  costs  on  appeal. 

OORFMAN,  C.  J.,  and  WEBER,  GIDEON, 
|md  THURMAN,  JJ.,  concur. 


GAINES  BROS.  &  CO.  v.  CITIZENS'  BANK 

OF  HENRYETTA  et  at. 

(No.  10418.) 

(Supreme  Court  of  Oklahoma.    Nov.  29,  1921. 
Rehearing  Denied  Jan.  24,  1922.) 

(Syllaiut  ly  the  Court.) 

t.  Sales  4=»332— Seller  may  resell  goods  refus- 
ed by  buyer  to  fix  damages, 
A  commodity  which  one  has  refused  to  ac- 
cept and  pay  for,  according  to  contract,  may  be 
resold  by  the  seller,  for  the  purpose  of  fixing 
the  amount  of  his  damages  caused  by  the 
breach  of  the  contract  by  the  purchaser  to  re- 
ceive and  pay  for,  with  the  costs  of  delivery  to 
him. 

2.  Sales  «=>335— Manner  of  resale  after  re- 
fusal to  receive  goods  sold  Is  within  seller's 
reasonable  dlscrotioa. 

A  resale  of  property  is  but  the  mere  means 
of  determining  the  precise  amount  of  damages 
by  the  breach,  while  the  incidental  effect  is  to 
satisfy  the  loss  suffered  by  the  vendor  to  the 
extent  of  the  proceeds  from  the  resale.  The 
resale  may  be  made  at  public  auction  or  pri- 
vately, and,  it  often  happens  that  the  goods  I 


can  best  be  sold  at  private  sale;  but  whether 
on  the  one  mode  or  the  other  in  the  absence 
of  any  instructions  from  the  buyer,  the  vendor 
has  the  right  to  exercise  his  discretion  within 
reasonable  bounds,  and  whether  this  discretion 
is  exercised  properly  and  in  good  faith  are 
questions  of  fact  for  the  jury. 

3.  Appeal  and  error  «=>  1 008  (2)— Findings  of 
court  entitled  to  same  oonslderatlon  as  a 
verdict. 

Where  a  jury  is  waived,  the  findings  of  the 
court  are  entitled  to  the  same  weight  and  con- 
sideration that  would  be  given  to  a  verdict  by 
the  jury,  and,  if  there  is  any  evidence,  including 
any  reasonable  inferences,  tending  to  support 
the  findings,  the  Supreme  Court  will  not  re- 
verse for  insufficient  evidence. 

4.  Disposition  of  cass. 

Record  examined  and  h<Hd,  that  the  judg- 
ment of  the  trial  court  should  be  affirmed;  and 
it  is  so  ordered. 

Appeal  from  Superior  Gourt,  Okmulgee 
Coojnty ;  R.  B.  Simpson,  Judge. 

Action  by  the  Citizens'  Bank  of  Henryetta 
against  Qaines  Bros.  &  Co.,  and  the  lionardt 
Coal  Company.  Judgment  for  plalntifT,  and 
defendant  first  named  appeals.    Affirmed. 

W.  H.  Kornegay,  of  Vlnlta,  for  plaintUT 
In  error. 

I.  H.  Cox,  of  Okmulgee,  and  Morgan,  Plnk- 
ston  &  Hepburn,  of  Henryetta,  for  defend- 
ants In  error. 

JOHNSON,  J.  This  action  was  commenc- 
ed on  October  3,  1917,  by  the  Citizens'  Bank 
of  Henryetta,  a  corporation,  as  plaintiff, 
against  Monarch  Coal  Mining  Company,  a 
corporation,  and  Gaines  Bros.  &  Co.,  a  cor- 
poration, as  defendants. 

The  parties  will  hereinafter  be  referred 
to  as  plaintiff  and  defendants,  respectively, 
as  they  appeared  in  the  trial  court. 

The  parties  waived  a  jury,  and  the  cause 
was  tried  to  the  court,  and  on  July  16, 1918, 
the  court  rendered  a  judgment  In  favor  of 
the  plaintiff  against  the  defendants,  to  re- 
verse which  judgment  the  defendant  Gaines 
Bros.  A  Co.  have  regularly  commenced  this 
proceeding  In  error,  making  the  plaintiff  and 
the  defendant  Monarch  Coal  Mining  Com- 
pany defendants  In  error. 

The  allegations  in  the  plaintiff's  petition, 
in  so  far  as  the  same  are  material,  were  as 
follows: 

"That  the  defendant  Gaines  Bros.  &  Co.,  a. 
corporation,  was  duly  licensed  to  transact  busi- 
ness in  the  state  of  Oltlaboma,  with  its  princi- 
pal place  of  business  at  Fairland,  Okl.;  that 
on,  to  wit,  June  20,  1917,  the  defendant  Mon- 
arch Coal  Mining  Company  entered  into  a  cer- 
tain contract  with  the  defendant  Gaines  Bros. 
&  Co.,  by  which  said  defendant  Monarch  Coal 
Mining  Company  agreed  to  sell  and  the  defend- 
ant Gaines  Bros.  &  Co.  agreed  to  purchase,  to- 
wit,  20  cars  of  mine-mn  coal  f.  o.   b.  cars 
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at  the  defendant  Monarch  Coal  Mining  Com- 
pany's mine  in  Okmulgee  county,  Okl.,  at  a 
price  of  52.99  per  ton,  the  same  to  be  billed  to 
the  defendant  Gaines  Bros.  &  Co.,  at  Fairland, 
Okl.,  and  Cardin,  Okl.,  according  to  the  direc- 
tions of  said  Oaines  Bros.  &  Co.,  and  it  was 
further  then  and  there  agreed  between  said 
contracting  parties  that  for  all  coal  shipped 
under  said  contract  between  the  Ist  and  16th, 
inclusive,  of  each  month  payment  should  be 
madb  on  or  before  the  28th  of  the  same  month, 
and  for  all  coal  shipped  from  the  16th  to  the 
last  day  of  each  month,  inclusive,  payment 
should  be  made  on  or  before  the  13th  of  the  f ol- 
lowinf  month. 

"Plaintiff  further  states  that  in  pursuance 
of  said  agreement  the  defendant  Monarch  Coal 
Mining  Company,  between  June  20,  1917,  and 
July  7,  1917  (both  dates  inclusive)  loaded  and 
•hipped  to  said  defendant  Gaines  Bros.  &  Co. 
said  20  cars  of  mine-run  coal  of  the  kind  and 
quality  provided  in  said  contract  an  itemized 
statement  of  which,  showing  the  dates  of  load- 
ing, description  of  cars,  grade  of  coal  and 
weights  is  as  follows,  to  wit:  [Description  of 
ears  omitted.] 

"Plaintiff  further  states  that  under  the  terms 
of  said  contract  there  became  due  from  defend- 
ant Gaines  Bros.  &  Co.,  on  July  13,  1917,  the 
•am  of  $1,886.25,  and  that  of  said  sum  said 
defendant  on  June  20,  1917,  paid  the  defend- 
ant Monarch  Goal  Mining  Company  the  sum  of 
$200,  and  that  on  July  28,  1917,  there  became 
due  from  said  defendant  Gaines  Bros.  &  Co. 
the  further  sum  of  $390.20,  for  coal  shipped  in 
the  month  of  July,  1917;  that  on  June  29,  1917, 
this  plaintiff  loaned  to  the  defendant  Monarch 
Coal  Mining  Company  the  sum  of  $2,276.45, 
said  loan  to  bear  interest  ut  the  rate  of  10  per 
cent,  per  annum  until  paid,  and  as  security  for 
payment  of  said  loan  said  defendant  Monarch 
Coal  Mining  Company  assigned  to  this  plain- 
tiff his  rights  under  said  contract  with  said  de- 
fendant Gaines  Bros.  &  Co.  in  writing,  said  as- 
signment in  words  and  figures  as  follows: 

"  "Henryetta,  Oklahoma,  June  29, 1917. 
"'Gaines  Bros.  &  Co.,  Fairland,  Oklahoma- 
Gentlemen:  Tou  will  please  remit  direct  to 
the  Citizens'  Bank,  Henryetta,  Oklahoma,  for 
all  coal  shipped  you  by  the  Monarch  Coal  & 
Mining  Co.,  until  further  notice.  It  is  under- 
stood that  for  all  coal  shipped  from  the  first 
to  the  fifteenth,  inclusive  of  each  month  that 
you  are  to  remit  on  or  before  the  twenty-eighth 
of  same  month  and  for  all  coal  shipped  from  the 
sixteenth  to  the  last  day  of  the  month  inclu- 
sive yon  are  to  remit  on  or  before  the  thir- 
teenth of  the  following  month.  Yours  very 
truly,  The  Monarch  Ooal  &  Mining  Co.,  by 
H.  Lantz,  President.' 

"That  on  Jane  30, 1917,  the  defendant  Gaines 
Bros.  &  Co.  accepted  said  assignment  in  writ- 
ing; said  acceptance  being  in  words  and  figures 
as  follows: 

"  'Fairland.  Oklahoma,  ft-30-l&17. 

"  Th6  CitiEens'  Bank,  Hraryetta,  Okl.— Gen- 
tlemen: We  accept  the  above  order  and  agree 
to  all  conditions  written  therein.  Very  re- 
spectfully, Oaines  Bros.  &  Co.,  by  Frank 
Gaines.' 

"Plaintiff  states  that  there  became  due  and 

lias  been  due  from  said  defendants,  ever  since 

«k«  28th  day  of  July  1917,  said  sum  of  $2,276.- 
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45,  but  that  although  demand  has  been  made  on 
defendants  for  payment,  they  refused,  and  do 
still  refuse,  to  pay  the  same,  or  any  part  there- 
of, with  this  exception,  that  on  July  23,  1917, 
the  defendant  Monarch  Coal  Mining  Company 
paid  this  plaintiff  the  sum  of  $500  for  which  due 
credit  has  been  given;  that  on  July  23,  1917, 
there  bad  accrued  against  said  defendant  Mon- 
arch Coal  Mining  Company  the  sum  of  $19  in- 
terest, and  that  there  is  due  now  from  said  de- 
fendant the  sum  of  $1,795.46,  with  interest  at 
10  per  cent,  from  July,  1917,  and  from  said  de- 
fendant Gaines  Bros.  &  Co.  the  sum  of  $1,776.- 
45,  with  interest  at  6  per  cent,  from  July  28, 
1917. 

"Wherefore  plaintiff  prays  for  judgment 
against  the  Monarch  Coal  Mining  Company  for 
$1,795.45,  with  interest  from  July  23,  1917,  at 
10  per  cent,  per  annum,  and  against  the  de- 
fendant Gaines  Bros.  &  Co.  for  $1,776.45,  with 
interest  from  July  28,  1917,  at  6  per  cent  and 
costs  of  suit" 

The  separate  answw  of  the  defendant 
Gaines  Bros.  A  Co.  was  as  follows: 

"That  the  defmdant  Gaines  Bros.  &  Go.  did 
not,  on  June  20',  1917,  or  at  any  otiier  time, 
enter  into  any  contract  to  buy  from  the  Mon- 
arch Coal  Company  any  coal  or  at  any  time 
did  it  enter  into  any  contract  with  the  said 
Monarch  Coal  Company  to  buy  any  coal.  It 
further  says  that  at  no  time  did  it  agree  with 
said  coal  company,  or  any  one  else,  to  pay 
$2.99  per  ton  for  coal  or  any  sum  for  coal. 
It  admits  signing  a  statement  similar  to  the 
one  set  out,  but  says  that  at  no  time  did  it  buy 
any  coal  of  the  Monarch  Coal  Company,  but 
avers  the  fact  to  be  that  orally  it  did  agree 
with  the  Monarch  Company  to  handle  for  it 
some  coal  consigned  to  it  at  Cardin  on  a  com- 
mission of  8  per  cent.,  with  the  distinct  un- 
derstanding that  the  coal  should  be  good  qual- 
ity mine-run  coal.  That  17  cars  were  consign- 
ed, but  that  defendant  did  not  buy  any  of  it. 
That  the  jcoal  was  not  of  good  quality,  and  was 
not  according  to  the  standard.  That  said  Mon- 
arch Coal  Company  sent  to  the  defendant  bill- 
ing for  said  coal  at  the  price  of  $2.99  per  ton, 
but  defendant  refused  to  receive  the  same  or 
to  handle  the  same  on  said  terms,  but  in  order 
to  reimburse  itself  did  dispose  of  one  car, 
and  the  net  proceeds  were  $77.70,  and  there  is 
still  due  from  said  Monarch  Coal  Company  the 
difference  between  $200  and  $77.70,  with  inter- 
est at  6  per  cent,  from  June  20,  1917,  amount 
to  $4.62.  That  the  remainder  of  the  coal  was 
taken  in  charge  by  the  Monarch  Coal  Company, 
and  the  proceeds,  as  the  defendant  is  informed 
and  believes,  were  by  said  coal  company  which 
sold  the  coal  applied  towards  the  payment  of 
the  debt  of  the  said  company  to  the  plaintiff. 
This  defendant  denies  that  plaintiff  on  the  29th 
day  of  June  loaned  to  Monarch  Coal  Company 
any  sum.  It  is  informed  and  believes  that  at 
said  time  the  defendant  on  an  old  debt  was  in- 
debted to  the  plaintiff,  but  the  exact  amount  it 
does  not  know.  That  this  defendant  is  not  in- 
debted either  to  the  Monarch  Coal  Company  or 
to  the  plaintiff,  but  the  Monarch  Coal  Company 
is  indebted  to  it  in  the  sum  of  $132.30  princi- 
pal and  interest  at  6  per  cent,  from  June  29, 

1917,  at  6  per  cent.,  in  all  $136.92,  with  inter- 
est at  6  per  cent,  per  year  from  January  29, 

1918.  It  asks  for  judgment  against  said  co^ 
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company  for  that  amount,   and  for  costs  of 
•uit  and  all  oth«r  relief." 

The  separate  answer  and  cross-petition  of 
Monarch  Coal  Company  were  as  follows: 

"This  defendant  admits  all  the  aUegations 
contained  in  the  plaintiff's  petition,  and  here 
and  now  consents  that  judgment  may  he  enter- 
ed against  it  for  the  sum  of  $1,795.45,  with  in- 
terest from  July  23,  ldl7,  at  the  rate  of  10  per 
cent,  per  annum  and  costs  of  suit. 

"Cross-Petition. 

"For  its  cross-petition  against  the  defendant 
Gaines  Bros.  &  Co.  this  defendant  states: 
That  on  June  20,  1917,  it  entered  into  a  con- 
tract with  the  defendant  Gaines  Bros.  &  Co.,  as 
alleged  in  plaintiff's  petition,  by  which  it  agreed 
to  purchase,  to  wit,  20  cars  of  mine-rnn  coal 
f.  o.  b.  cars  at  this  defendant's  mine  in  Ok- 
mulgee county,  Okl.,  at  a  price  of  $2.99  per 
ton,  to  be  billed  to  the  defendant  Gaines  Bros. 
&  Co.  at  Fairland,  Okl.,  hnd  Cardin,  Okl.,  ac- 
cording to  the  directions  of  said  defendant 
Gaines  Bros.  &  Co. 

"This  defendant  further  states  that  in  porsn- 
ance  of  said  agreement  and  b'etween  Jane  20, 
1917,  and  July  7,  1917,  both  dates  indusive, 
it  loaded  and  shipped  to  said  defendant  said 
20  cars  of  mine-run  coal  of  the  kind  and  qual- 
ity provided  in  said  contract,  an  itemized 
statement  of  which  showing  the  dates  of  load- 
ing, description  of  cars,  grade  of  coal  and 
weights  are  as  follows:    (Omit  description.] 

"This  defendant  further  states  that  under  the 
terms  of  said  contract  there  became  due  from 
the  defendant  Gaines  Bros.  &  Co.,  on  July  13, 
1917,  the  sum  of  $1,886.25,  and  that  of  said 
sum  said  defendant  on  June  20,  1917,  paid  to 
this  defendant  the  sum  of  $200,  leaving  a  bal- 
ance of  $1,686.25;  that  on  July  28,  1917,  there 
became  due  from  said  defendant  Gaines  Bros. 
ft  Co.  the  further  sum  of  $390.20,  for  coal  ship- 
ped between  the  1st  and  15th  of  July,  1917,  un- 
der the  terms  of  said  agreement." 

"This  defendant  further  states  that  on  June 
29,  1917,  the  plaintiff  advanced  him  the  sum  of 
$2,275.45,  secured  by  an  assignment  of  his  con- 
tract witli  the  defendant  Gaines-Bros.  &  Co.,  as 
alleged  in  the  plaintiff's  petition,  said  apsign- 
ment  being  in  words  and  figures  as  follows 
[which  was  the  same  as  pleaded  by  the  plain- 
tiff in  its  petition]. 

"This  defendant  further  states  that,  after 
having  shipped  all  of  said  coal  heretofore  al- 
leged to  said  defendant  Gaines  Bros.  &  Co., 
and  after  payment  therefor  had  become  due  as 
by  terms  of  said  agreement,  he  demanded  set- 
tlement from  said  defendant;  said  defendant 
then  and  there  refused  to  pay  the  amount  due, 
or  any  part  thereof.  That  at  that  time  said 
coal  had  reached  its  destination,  and  that  said 
defendant  Gaines  Bros.  &  Co.,  without  any 
cause  or  excuse  whatever,  notified  this  de- 
fendant that  they  would  not  unload  or  pay  for 
said  coal  according  to  said  agreement.  That  at 
that  time  demurrage  was  rapidly  accruing 
against  said  coal  to  the  extent  that  nnless 
some  prompt  disposition  could  be  made  of  it 
such  demurrage  charges  would  amount  to  the 
full  value  of  the  coal,  whereupon  this  defend- 
ant disposed  of  such  portion  of  said  coal  as 
he  could,  still  loaded  in  said  cars,  at  the  best 
price  obtainable  at  that  time  and  in  that  local- 


ity, and  received  therefor  the  sum  of  $600. 
That  in  making  auch  disposition  of  said  coid  he 
incurred  the  expense  of,  to  wit,  $250,  and  that 
defendant  Gaines  Bros.  &  Co.  is  entitled  to 
credit  of  the  amount  due  for  the  -difference  be- 
tween said  amount  received  and  said  expense 
amounting  to  $250.  That  said  defendant  Gaines 
Bros.  &  Co.  is  now  indebted  upon  said  con- 
tract in  the  sum  of  $50,  with  interest  from 
July  28,  1917,  of  which  the  sum  of  $1,776.45, 
interest  from  said  date,  is  due  the  plaintiff, 
and  the  balance  is  due  to  this  defendant" 

The  replies  of  the  parties  to  these  an- 
swers and  cross-petitions  consisted  of  a  gen- 
eral denial. 

At  the  conclusion  of  the  argument,  the  de- 
fendant Gaines  Bros.  &  Co.  requested  specif- 
ic findings  of  fact  in  its  favor  upon  all  Is- 
snes  in  the  case,  which  request  was  complied 
with  by  the  coort,  Imt  finding  against  con- 
tentious of  the  defendant  Gaines  Bros.  & 
Co.  on  each. 

The  defendant  Gaines  Bros.  &  Co.  filed  a 
timely  motion  for  a  new  trial  herein,  makes 
36  specifications  of  error,  but  only  the  fol- 
lowing are  argued  in  brief  of  counsel  and 
relied  npon  for  a  reversal : 

"First.  That  the  judgment  Is  without  evi- 
dence in  fact  to  support  it. 

"Second.  That  the  judgment  is  without  legal 
evidence  to  support  it. 

"Third.  That  as  a  matter  of  law,  when  the 
court  found  that  the  property  was  sold  and 
delivered  at  Dewar,  the  question  of  resale  on 
account  of  defendant  passed  out  of  the  case, 
and  the  admitted  acts  of  Lantx  had  the  legal 
effect  of  rescinding  the  contract  of  sale,  and 
there  could  be  no  recovery. 

"Fourth.  That  the  finding  as  to  expenses 
was  wholly  unsupported  by  the  evidence,  and 
shows  that  defendant  in  the  Benryetta  court 
did  not  get  a  fair  and  impartial  trial." 

These  propositions  will  be  considered  to- 
gether. 1,  2,  and  4  go  to  the  question  of  suf- 
ficiency of  the  evidence  to  support  the  find- 
ings and  judgment  of  the  trial  court. 

The  defense  of  the  defendant  Gaines  Bros. 
ft  Co.  was  outlined  by  its  counsel  at  the  be- 
ginning of  the  trial  in  his  opening  statement 
as  follows: 

"By  Mr.  Komegay:    Our  proof,  your  honor, 
substantially  will  show  that  we  dealt  with  Mr. 
Lantz  of  the  Monarch  Coal  Mining  Company. 
He  was  to  consign  some  coal  to  us,  which  he 
did.    We  were  to  sell  it  at  8  per  cent  commis- 
sion.   We  got  some  of  that  coal.    We  couldn't 
use  it;  it  was  slate  and  not  coal.     We  started 
in   to   sell  it   and  the  men   turned  it  back; 
wouldn't  handle  it;   couldn't  bum  it;   the  fires 
went  out  with  that  coal;    that  factories  shut 
!  down — so   we   wired  Mr.   Lantz   to   come   up. 
'  He  came  up  and  sold  it  that  sale,  we  had  noth- 
I  ing  to  do  with  it.    We  were  going  to  get  a  com- 
\  mission  out  of  it,  and  he  went  off  and  sold  it 
Of  course  the  equities  of  the  Citixens'  Bank 
are  no  higher  than  the  equities  of  Mr.  Lanta— 
we  never  bought  it  and  never  sold  it" 

Mr.  H.  Lantz,  witness  for  the  plaintiff,  tes- 
tified substantially  as  follows : 
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"I  am  pTcsident  of  the  Monarch  Coal  Com- 
pany, and  as  snch  handle  and  transact  all  bnsl- 
nese  matters.  I  have  personal  knowledge  of 
the  transaction  alleged  in  this  lawsuit.  I  met 
Mr.  Frank  €tainea  at  Dewar  on  June  20,  1917, 
last  year;  was  introduced  to  him  by  J.  T.  Buck- 
ner  of  Muskogee.  Mr.  Buckner  told  me  that 
Mr,  Gaines  was  wanting  to  buy  coal.  At  that 
time  we  had,  I  think,  about  12  cars  of  coal  tin ' 
the  track  that  were  not  billed.  I  told  him  we 
bad  this  boal  and  would  be  glad  to  sell  it  to  him. 
!rh«re  was  10  cars  of  this  coal  in  the  Dewar 
yards— 8  or  10,  I  forget;  wouldn't  say  positive 
which,  9  or  10  cars  in  the  Dewar  yards.  I 
took  the  car,  Frank  Gaines  and  I  went  down 
and  inspected  the  coal  on  the  ears,  went  all 
over  it,  and  then  I  took  him  out  to  the  mine. 
We  had  2  cars  loaded  at  the  mine.  He  looked 
at  the  coal  and  agreed  to  take  it  at  ^.99  a 
ton,  and  gave  me  billing  instructions  on  it,  and 
I  billed  9  or  10  cars  on  that  date.  He  agreed 
to  take  the  coal,  and  asked  me  to  ship  it,  give 
me  shipping  instmctionB,  and  agreed  to  give 
me  $2.90  a  ton,  f.  o.  b.  Dewar.  He  said  he 
believed  that  if  I  would  let  Iiim  take  it  at  8 
per  cent,  believed  he  could  get  me  more  mon- 
ey. I  told  liim  I  wasn't  able  to  take  chances; 
we  were  bard  up  and  needed  the  money  to  do 
business;  rather  sell  it  outright  and  arrange 
BO  we  could  get  our  money  for  it." 

PlainUfTs  Exhibit  B,  being  bill  of  lading 
for  ear  C,  R.  I.  ft  P.  Na  89148,  bUled  by 
Monarch  Goal  Oompany,  at  Dewar,  consigned 
to  Gaines  Bros,,  at  Cardln,  Okl.,  Mr.  Lantz 
testified  as  follows,  regarding  Exhibit  B: 

"This  was  one  of  the  cars  that  Mr.  Oaines 
looked  at,  and  was  bUled  according  to  his  in- 
structions." 

At  this  point  in  the  testimony  it  was  ad- 
mitted that  plaintiff  bad  bills  of  lading  cor- 
responding with  those  set  up  In  the  petition, 
and  that  the  introduction  of  the  remainder 
might  be  waived  to  save  Incumbering  the 
record. 

Mr.  Lantz,  continuing  his  testimony,  stat- 
ed, that  all  of  the  cars  set  out  in  the  answer 
and  cross-petition  and  In  plaintiff's  petition 
as  having  been  billed  out  on  June  20,  1917, 
were  the  cars  of  coal  that  Mr.  Gaines  looked 
at  and  bought  on  that  day,  and  that  the  two 
cars  shown  to  have  been  billed  out  on  June 
20  were  the  cars  that  were  loaded  at  the 
mine  when  he  and  Mr.  Gaines  drove  down 
there;  that  all  of  the  coal  was  shipped  out 
according  to  Mr.  Gaines'  instructions,  the 
destination  shown  on  the  bill  of  lading  being 
the  destination  to  which  he  was  instructed  by 
Mr.  Gaines  to  send  it  As  to  the  other  cars 
shown  in  the  petition  as  having  been  loaded 
and  shipped  from  the  22d  day  of  JUne  to 
tlie  7th  day  of  July,  they  were  shipped  in 
accordance  with  his  Instructions  at  that 
time ;  be  was  directed  by  Mr.  Gaines  to  ship 
them  all  that  way  unless  further  advised, 
advised  different.  It  was  all  the  same  kind 
of  coal  that  Mr.  Gaines  examined  on  the 
cars,  the  same  grade,  and  to  be  paid  for  at 
the  same  price.    Three  of  these  cars  were 


shipped  to  Falrland,  Okl.,  on  his  (Gaines') 
instructions,  and  Mr.  Lantz  was  advised  by 
Mr.  Gaines  to  ship  the  balance  to  Cardln. 

This  was  mine-run  coal  which  was  selling 
at  the  mine  anywhere  from  $2.85  or  $2.90  to 
$3.25,  some  selling  a  little  bit  higher,  at  $3.85. 

"Mr.  Gaines  on  that  day  gave  me  $200.  I 
told  him  we  needed  this  money;  wanted  him 
to  pay  me  more.  He  said  that  was  all  he  could 
pay  me  until  he  got  back  home.  With  regard 
to  the  circumstances  by  which  this  order  came 
to  be  given  on  Gaines  Bros,  will  say  that  we 
needed  the  money  for  our  pay  rolls  and  bills, 
and  I  went  to  the  bank  and  asked  the  bank  to 
loan  me  this  money,  if  Gaines  would  accept  an 
aaBignment.  Hr.  Whitenton  told  me  be  would 
gladly  furnish  the  money,  if  Gaines'  credit 
would  justify  the  acceptance,  so  in  a  day  or 
two  he  told  me  he  could  accept  it,  he  gave  me 
the  money,  and  I  sent  the  invoices  to  Gaines 
at  the  time,  and  took  an  identical  copy  of  it  to 
the  bank,  .and  the  bank  gave  me  credit  for  it 
and  I  used  the  money. 

"That  is  a  usual  and  customary  method  of  do- 
ing business  among  mines  and  banks  in  the  coal 
fields  of  Oklahoma.  The  dates  of  payment, 
twice  a  month,  as  set  out  in  this  order  of  ac- 
ceptance, are  usual  and  customary  modes  of 
payment  for  coal  shipped  in  the  coal  business  in 
Oklahoma.  Mr.  Gaines  gave  me  the  $200  at 
the  time  he  inspected  the  coal  that  was  in  the 
cars  at  Dewar  after  we  had  come  back  from  the 
mine  and  after  he  had  inspected  all  that  was 
loaded.  Gaines  Bros.,  never  paid  anything  un- 
der this  order.  We  expected  them  to  pay  every 
day,  I  think  it  was  due  about  the  13tb;  conse- 
quently we  did  not  say  anything  about  it  for  a 
day  or  two,  as  anybody  would,  you  know.  "The 
bank  was  willing  to  pass  it  for  a  day  or  two; 
expected  a  check  or  draft  in  the  mail.  Along 
about  the  14th  or  15th  I  got  a  wire  from  Frank 
Gaines  to  go  to  Miami  and  find  a  man  by  the 
name  of  Skelton,  supposed  to  be  working  for 
him,  and  help  him  dispose  of  the  coal.  He  was 
busy  in  the  harvest  field,  and  wasn't  able  to 
look  after  it  I  got  the  message  in  the  evening. 
It  was  too  late  to  get  the  evening  train  to 
Miami,  and  I  went  up  there  the  next  day, 
wired  Gaines,  and  asked  him  to  meet  me  in 
Miami.  I  got  up  there,  and  nobody  to  meet  me. 
I  stayed  around  there;  thought  I  had  probably 
missed  him.  The  hotels  were  crowded,  hard 
to  get  a  place  to  stay.  I  put  in  a  long  distance 
call  at  Fairland  and  tried  to  get  hold  of  him, 
and  I  didn't  get  him  that  day.  The  next  morn- 
ing after  that  I  went  out  to  the  field,  tried  to 
locate  tbis  man,  Skelton,  finally  did  locate 
Skelton,  but  Skelton  seemed  to  be  without  very 
much  information  about  the  coal;  he  didn't 
seem  to  be  very  much  of  a  coal  salesman; 
didn't  seem  to  have  any  particular  interest,  only 
Gaiues  bad  turned  it  over  to  him;  been  work- 
ing for  the  M.,  K.  &  T.  Railroad  as  station 
agent;  he  had  come  in  there;  didn't  make  any 
particular  effort  to  sell  the  coal;  looked  to 
me  like  a  hard  situation,  approximately  a  thou- 
sand cars  in  the  Miami  field  waiting  to  be  sold 
on  the  tracks,  demurrage  accumulating,  and  I 
got  pretty  nervous;  drove  back  to  town  and 
called  up  Mr.  Gaines;  got  him,  but  he  said  he 
was  too  busy  to  come  up  there.  I  didn't  know 
what  to  do.  First  thought  I  would  just  leave 
it  go,  let  him  do  whatever  he  could,  and  I  got 
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on  the  train  and  came  back  to  Henrietta.  I 
went  back  up  again  next  day,  I  phoned  Frank 
Gaines,  and  he  drove  up  to  Miami,  and  met  me 
there  at  the  hotel.  It  looked  bad,  and  I  asked 
him  what  he  was  going  to  do  about  it;  looked 
pretty  bad  for  me;  the  bank  waiting  their  mon- 
ey. Something  had  to  be  done  in  connection 
with  them,  the  bank  expecting  their  money, 
and  I  was  expecting  him  to  live  up  to  his  agree- 
ment, if  there  was  anything  I  could  do  to  help 
him  I  would  be  glad  to  do  it.  He  said,  'Hell, 
the  coal  ain't  no  good,  anyway;  just  take  it  and 
do  what  you  please;'  and  drove  off  and  left 
me  standing  right  across  the  street  from  the 
hotel.  I  didn't  know  what  to  do',  the  demur- 
rage accumulating,  so  I  went  over  and  saw  an 
attorney  and  asked  his  advice,  the  demurrage 
accumulating  and  the  coal  on  my  hands,  and 
asked  him  what  to  do.  He  said,  "Yon  show 
good  faith;  do  the  best  you  can;  sell  the  coal 
and  put  in  your  claim  against  Gaines  Bros,  for 
the  balance.'    That's  what  I  done. 

"I  didn't  see  any  chance  for  me  selling  it; 
I  took  a  car  and  drove  out  the  second  day, 
drove  out  two  different  days,  to  different  deal- 
ers, and  found  that  most  of  the  dealers  in  that 
vicinity  were  pretty  well  stocked  vrith  coal. 
I  couldn't  get  any  conversation  out  of  them, 
had  all  the  coal  they  wanted,  or  had  regular 
men  they  bought  from,  and  didn't  care  to  bother 
with  me,  so  I  went  back.  I  was  pretty  much 
discouraged  and  disgusted.  I  saw  George  Rice, 
he  represents  the  Interstate  Coal  Company  at 
Miami,  and  bandies  a  great  deal  of  coal  in  that 
field.  I  asked  Mr.  Rice  to  make  me  an  offer. 
'Well,'  be  says,  'You  see  the  situation  here.' 
We  weot  down  and  checked  up  the  demurrage. 
Finally  be  says,  'I  hate  to  see  it  go,  if  yoa 
see  your  way  oat  of  it,  I  will  give  you  a  dollar 
a  ton,  and  he  paid  me  $500  on  the  coal,  and  said 
he  would  send  the  balance  later.  *AU  right,' 
I  said.  I  took  the  $500  and  applied  it  on  the 
acxount.  Later  I  understand,  that  Gaines 
Bros.,  or  somebody,  after  Rice  agreed  to  take 
the  coal,  after  I  sold  the  coal  to  Rice,  I  think 
they  took  two  cars  of  coal  before  Rice  got 
to  them. 

"That  reduced  the  amount  that  Rice  was  to 
pay  me  by  the  amoant  of  those  two  cars,  and 
he  never  paid  me  any  more  money.  Up  to 
the  time  I  saw  Mr.  Gaines  at  Miami  he  had 
never  made  any  complaint  about  the  character 
of  quality  of  the  coal.  At  that  time  all  of  the 
coal  was  at  destination  and  had  been  there, 
some  of  it  for  15  or  16  days,  maybe  longer- 
all  of  it  had  been  there  6  or  7  days.  We  figur- 
ed the  demurrage  against  the  coal  at,  say  a 
dollar  or  a  dollar  and  a  half  a  ton,  and  by  the 
time  it  could  be  disposed  of  the  demurrage 
would  be  at  least  $2  a  ton.  On  these  two 
trips  I  put  in  about  seven  or  eight  days;  the 
first  trip  I  think  I  stayed  up  there  three  days, 
or  possibly  four,  wouldn't  say  positive;  the 
next  time,  about  three  days.  Before  I  got 
Rice,  I  drove  around  up  there  three  days  the 
last  time  I  think.  I  tiiink  the  railroad  fare 
was  in  the  neighborhood  of  $20,  on  the  two 
trips.  My  hotel  expenses  was  $30  anyhow. 
My  car  hire  in  the  field  somewhere  in  the 
neighborhood  of  $25  or  $30;  telephone  mes- 
sages about  $10  or  $12.  During  the  time  I 
was  gone  the  Monarch  Coal  Company's  mine 
was  unable  to  run;  they  closed  down;  closed 
dowa  when  X  left,  and  did  not  run  until  after 


we  had  the  thing  straightened  np,  the  coal  dis- 
posed of  up  there;  then  we  started  up  again. 
If  I  had  not  been  there  they  would  have  been 
able  to  ran  and  get  out  the  coal.  I  bad  charge 
of  the  sales  of  coal,  and  during  the  time  I 
was  gone  I  was  not  able  to  handle  the  daily 
sales  for  the  Monarch  mine,  and  closed  the 
mine  down.  This  was  necessary  for  the  reason 
that  the  railroads  were  fighting  us  on  no  biUs: 
wouldn't  spot  us  if  had  no  bills  on  hand.  I 
wasn't  there  to  look  after  the  bills;  had  no 
other  way — had  to  close  down  until  I  got  back, 
until  could  dispose  of  the  coal  that  we  loaded. 
The  railroad  wouldn't  spot  us  cars  where  we 
had  no  bills.  The  reasonable  and  probable 
amount  of  the  loss  of  the  Monarch  Coal  Com- 
pany, by  reason  of  my  having  to  be  gone  all 
that  time,  was  approximately  $50  per  day,  on 
an  estimate  of  the  earnings  of  the  Monarch  at 
that  time  when  they  were  running." 

On  cross-examination  he  furtba  testified: 

"The  day  I  met  Frank  Gaines  at  Miami  I 
called  his  attention  to  the  fact  that  be  had  not 
sent  the  bank  any  money;  they  were  expecting 
it  every  day,  and  asked  him  what  he  was  going 
to  do  about  it;  they  had  asked  me  to  see 
about  it — something  to  that  effect.  After  1 
asked  him  about  the  money  he  drove  off  and  left 
me.  He  said  the  coal  was  no  good;  be  refused 
at  that  time  to  have  anything  to  do  with  it  I 
told  him  if  there  was  anything  I  could  do  to 
help  him  dispose  of  it  I  was  right  willing  to 
do  it.  When  I  sold  the  coal  to  George  Rice  he 
assumed  what  demurrage  there  was  against  it. 
George  Rice  gave  me  a  check  for  $500,  and  I 
turned  it  to  the  Citizens'  Bank,  and  told  them 
to  ^e  credit  to  Gaines  Bros,  on  the  money 
they  had  advanced  me  on  the  coal.  On  the 
occasion. of  my  first  talk  with  Gaines  I  told 
him  I  had  coal  to  sell,  some  on  the  track  at  that 
time,  be  glad  to  sell  it  to  him;  be  wanted  to 
go  and  look  at  it,  and  be  and  I  went  down  and 
went  over  the  coal  that  was  there,  went  over 
every  oar  of  it.  He  pronounced  it  all  right; 
bill  it  to  Cardin,  which  I  done.  A  car  will 
average  44  to  45  tons,  in  this  45  to  62  tons. 
He  wanted  to  know  if  I  would  rather  take  8 
per  cent.  If  I  could,  he  believed  he  could  get 
me  a  little  more  later  on,  he  thought  he  could 
get  more  money  for  me  if  the  coal  market 
would  continue  to  go  up;  believed  the  coal 
would  net  me  more  than  $2.09.  At  the  time  I 
made  the  contract  I  believed  that  Gaines  Bros, 
was  a  responsible  concern.  Since  then  this  Mr. 
Skelton  told  me  they  were  crooked,  would  beat 
me  if  I  did  not. watch  out  When  I  went  to 
consult'  the  attorney  at  Miami,  he  told  me  the 
same  thing.  With  this  in  mind,  I  was  doing 
everything  I  could  to  protect  the  Monarcfa  Coal 
Company." 

On  being  recalled  in  rebuttal,  Mr.  Lants 
testified: 

"I  heard  Mr.  Gaines  testify,  and  it  is  not  a 
fact  that  the  agreement  was  that  he  should  sell 
the  coal  at  8  per  cent,  commission.  The  price 
of  the  coal  was  not  fixed  at  Cardin  at  $3.26  per 
ton,  and  was  not  allowing  him  a  profit  of  26 
cents  a  ton  for  handling  it  Understood  If  he 
got  any  more  out  of  it  I  was  not  to  get  any 
more.  He  told  me  he  had  sold  some  coal  as 
high  as  $3.60.  As  I  stated,  we  needed  our  mon- 
ey; not  in  a  position  to  carry  It    For  that  rea- 
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flon  we  made  a  flat  price  of  $2.9&.  Mr.  Gaines 
did  not  atate  to  me  at  Dewar  that  he  did  not 
know  very  much  aboat  coal,  and  did  not  know 
whether  Uie  coal  was  good  or  bad.  Mr.  Gaines 
recommended  himself  to  me — he  had  been  in  the 
coal  basiness  for  a  good  many  years— that  he 
ooald  handle  the  coal  in  the  Miami  field,  and 
had  a  preference  of  handling  coal  in  that  field 
for  the  reason  of  his  long  experience  and  deal- 
ing in  the  business  and  knowing  the  trade.  It 
U  not  a  fact  that  Mb.  Gaines  looked  at  only 
4  can;  he  went  over  every  car  of  coal  in  the 
yard,  it  was  9  or  10— I  wouldn't  say  positive 
which — also  the  two  cars  at  the  mine.  I  did 
aot  state  to  Mr.  Gaines  that  Gaines  Bros,  were 
handling  this  coal  on  commission  for  me.  It 
was  never  discussed,  so  far  as  Skelton  and  I 
was  concerned,  how  that  coal  was  handled.  I 
did  not  say  to  him  that  I  would  like  him  to  get 
enough  out  of  the  coal  to  pay  their  commission. 
I  never  had  but  very  little  conversation  with 
him;  he  told  me  he  was  the  O.  K.  &  N.  agent 
there,  had  gone  into  the  coal  business  for 
Gaines  Bros.,  selling  coal  for  them  on  a  sal- 
ary." 

W.  H.  Fursman,  testifying  as  a  witness, 
«aid  BQbBtantlally  as  follows: 

"I  have  operated  a  coal  mine  in  the  Henryetta 
field  since  1911.  I  met  Mr.  Gaines  the  latter 
part  of  last  Jnne  or  July,  the  time  that  he  had 
some  dealings  with  the  Monarch  Coal  Com- 
pany. At  that  time  he  was  talking  about  buying 
coal  from  me,  and  made  a  statement  that  he 
had  just  purchased  some  coal  from  the  Mon- 
arch Coal  Company,  through  Mr.  Lantz.  I 
-can't  recall  the  exact  conversation;  I  will  tell 
it  as  niear  as  I  remember  it.  Mr.  LantK  and 
Mr.  Gaines  came  down  to  the  mine  one  morn- 
ing, and  Mr.  Lantz  introduced  me  to  Mr. 
-Gaines  as  being  a  jobber  and  coal  merchant 
at  Fairland,  or  Miami,  or— anyway  in  that  dis- 
trict; made  a  statement  that  he  was  down 
there  wanting  to  buy  coal.  Mr.  Gaines  told 
me  of  his  ability  to  handle  the  basiness,  had 
just  purchased  coal  from  Mr.  Lantz,  and  would 
be  glad  to  handle  my  coal  if  I  had  it.  I  ex- 
plained it  was  tied  up  on  contract  with  other 
people,  all  my  coal.  I  can't  remember  whether 
he  said  'bought'  or  'purchased,'  but  he  told 
me  he  had— I  expect  he  said  'buy';  I  don't  re- 
member whether  'buy'  or  'purchase'— but  that 
was  the  idea  I  had,  the  idea  he  left  with  me, 
the  idea  I  had  of  the  talk." 

3.  T.  Buckner,  beln;  called  as  a  witness, 
raid.  In  substance,  as  follows: 

"I  am  sales  manager  for  the  Consolidated 
Fuel  Companies.  About  June  20,  1917,  I  saw 
Mr.  Gaines  at  Dewar.  He  was  down  there 
to  get  some  coal.  We  talked  in  a  general  way 
about  the  coal  basiness.  I  think  he  knew  my 
engagements  were  such  I  couldn't  let  him  have 
any  myself.  I  told  him  there  were  some  op- 
erators he  might  get  in  touch  with;  among 
others,  Mr.  Lantz.  Mr.  Lantz  came  along,  and 
I  introduced  him.  I  told  Gaines  that  Mr.  Lantz 
had  some  coal  on  the  track  at  the  time,  and 
Mr.  Gaines  and  Mr.  Lantz  left  me  to  go  down 
and  look  at  the  coal  Mr.  Lantz  had  there.  Aft- 
er be  came  back  from  seeing  the  coal  be  said 
he  could  use  it;  said  the  quality  was  all  right. 
As  near  as  I  can  remember,  Mr,  Lants  had  10 
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or  12  cars  on  the  track  at  that  time.  The  coal 
loaded  in  those  cars  was  mine-run  coal,  and 
$2.99  per  ton  was  a  reasonable  and  fair  price 
for  that  coal  at  that  time,  on  the  track  at  De- 
war, f.  o.  b.  Dewar." 

We  tblnk  It  Is  quite  clear  that  the  evidence 
of  the  plaintiff  reasonably  tends  to  support 
the  findings  of  fact  of  the  trial  court  in  favor  ^ 
of  the  plaintiff,  and  it  therefore  follows  that 
the  first,  second,  and  fourth  assignments  of 
error,  supra,  are  without  merit 

The  third  assignment  urged  Is: 

"That  as  a  matter  of  law  when  the  court 
found  that  the  property  was  sold  and  delivered 
at  Dewar,  the  question  of  resale  on  account 
of  defendant  passed  out  of  the  case,  and  the  ad- 
mitted acta  of  Lantz  had  the  legal  effect  of 
rescinding  the  contract  of  sale,  and  there  could 
be  no  recovery." 

The  trial  court  specifically  found  that  the 
contract  between  the  Monarch  Coal  Mining 
Company  and  Gaines  Bros.  &  Co.  was  one  of 
sale  of  mine-run  coal  for  the  price  of  $2.99  per 
ton  f.  o.  b.  the  mines  at  Dewar,  Okl.,  and  that 
under  such  contract  the  Monarch  Company 
did  deliver  to  Gaines  Bros.  &  Co.,  t.  o.  b.  the 
mines  at  Dewar,  17  cars  of  mine-run  coal, 
and  that  such  contract  was  assigned  to  the 
plaintiff  bank  to  the  extent  of  $2,276.45;  that 
the  same  was  made  on  June  29,  1917,  and 
that  on  June  30,  1917,  the  defendant  Gaines 
Bros.  &  Co.  did  accept  an  order  on  the  Mon-. 
arch  Goal  Mining  Company,  upon  it,  in  which 
order  it  was  directed  to  pay  to  the  plain  tiff 
bank  all  sums  of  money  that  might  be  due  or 
become  due  under  and  by  virtue  of  the  con- 
tract And  that  Gaines  Bros.  &  Co.  be- 
came liable  to  the  bank  in  such  sum,  and 
that  on  the  date  on  which  the  contract  was 
made,  June  20,  1917,  the  defendant  Gaines 
Bros.  &  Co.  paid  the  sum  of  $200  to  the  de- 
fendant Monarch  .Coal  Mining  Company; 
that  the  defendant  Gaines  Bros.  &  Co.  failed 
and  refused  to  accept  the  17  cars  of  coal 
shipped  to  It  by  the  Monarch  Company;  and 
that  the  Monarch  Company  was  compelled  to 
and  did  send  its  representative 'to  the  ix>Int3 
of  destination  of  the  coal  to  take  charge  of 
tbe  reselling  the  coal,  and  that  the  expenses 
inciurrcd  on  that  account  was  $250,  and  that 
tbe  defendant  Gaines  Bros.  &  Co.  on  ac- 
count thereof  was  indebted  to  the  Monarch 
Company  in  tbe  sum  of  $50,  l>eing  the  differ- 
ence between  the  expenses  incurred  and  the 
$200  paid  at  the  time  the  contract  was  made. 

The  trial  court  further  found  that  there 
was  763.36  tons  of  coal  shipped,  which  at  the 
contract  price  of  $2.99  amount  to  tbe  sum  of 
$2,276.45,  and  that  then  the  defendant  Gaines 
Bros.  &  Co.  refused  to  accept  and  pay  for 
the  coal,  and  it  became  necessary  to  resell 
tbe  coal  to  stop  tbe  demurrage  thereon,  and 
that  Mr.  Lantz,  acting  for  the  bank  and  tbe 
Monarch  Company,  sold  the  same  for  tbe  sum 
of  $500,  which  included  the  coal  shipped, 
except  one  car  which  bad  been  sold  by  the 
defendant  Gaines  Bros.  &  Go.  previous  t« 
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that  time,  and  that  the  $500  so  received  was 
credited  on  the  $2,276.45,  and  a  judgment 
was  rendered  in  favor  of  the  banl;  and 
against  Gaines  Bros.  &  Co.  for  the  balance 
and  accmed  interest  in  the  sum  of  $1,878.68. 
[1]  In  the  case  of  White  Walnut  Coal  Co. 
T.  Crescent  Coal  &  Mining  Co.,  254  III.  368, 
98  N.  E.  669,  42  L.  R.  A.  (N.  S.)  669,  in  a 
similar  case  to  the  one  at  bar,  where  the 
rights  of  the  vendor  to  resell  the  property 
sold  on  the  refusal  of  the  vendee  to  accept 
the  same,  the  Supreme  Court  of  Illinois  an- 
nounced the  rule  in  paragraph  2  of  the  syl- 
labus as  follows: 

"That  a  commoditr  which  one  has  refused  to 
accept  and  pay  for  according  to  contract  has 
not  been  produced  at  the  time  of  repudiation 
does  not  affect  the  right  of  the  vendor  to  pro- 
dnce  and  resell  it  at  the  risk  of  the  purchaser." 

And  In  paragraph  1  of  the  syllabus  It  said: 

"Resale  for  the  purpose  of  fixing  damages 
for  breach  of  a  contract  to  purchase  the  prod- 
ucts of  a  mine  need  not  be  made  in  the  market 
where  delivery  was  to  be  made  under  the  ori^- 
nal  contract." 

In  2  BenJ.  on  Sales,  the  rule  is  thus 
stated: 

"In  malting  such  resale  the  vendor  acts  as 
the  agent  of  the  buyer  in  default.  His  right 
and  duty  are  so  well  stated  in  Brownlee  v.  Bol- 
ton, 44  Mich.  218,  6  N.  W.  Rep.  657,  we  quote 
what  the  court  says  as  correct  and  applicable  to 
this  case:  'It  is  sufficient  to  say,  generally, 
that  the  vendor's  rights  of  resale  must  be  exer- 
cised in  good  faith,  and  in  such  time  and  in  such 
manner  and  under  such  circumstances  and  by 
such  methods  as  will  be  best  calculated  to  pro- 
duce the  fair  value  of  the  property;  and  in  case 
he  seeks  to  avail  himself  of  it  before  a  jury  it  is 
incumbent  on  him  to  adduce  the  necessary  facts 
to  show  that  in  exercising  this  right  this  man- 
ner was  observed." 

This  was  cited  with  approval  by  the  Sa- 
preme  Court  of  Alabama  in  the  case  of  Penn. 
«t  al.  v.  Smith  et  aL,  98  Ala.  560,  12  South. 
820. 

In  35  Cyc.  Mecbem  on  Sales,  section  1638, 
the  role  Is  stated  as  follows: 

"With  respect  of  place  at  which  the  resale 
should  be  made,  no  hard  and  fast  rule  can  be 
laid  down.  A  particular  place  is  not  to  be  in- 
sisted upon,  but  good  faith  and  a  fair  and  rea- 
sonable endeavor  to  get  the  best  available  price 
for  the  goods  are  essentisl.  The  place  at  which 
the  buyer  was  to  receive  the  goods  is  not  nec- 
essarily the  best  place  for  the  resale;  neither 
is  the  nearest  market  within  the  state,  neces- 
sarily the  most  appropriate.  Regard  must  be 
had  for  the  character  of  the  goods  and  the 
times,  circumstances  and  places  that  regulate 
and  control  their  prices." 

[2]  In  the  case  of  Pratt  v.  S.  Freeman  te 
Sons  Mfg.  Co.,  116  Wis.  648,  92  N.  W.  368,  it 
was  said  that  a  resale  of  property  is  but  the 
mere  means  of  determining  the  precise 
amount  of  damages  1^  the  breach,  while  the 


incidental  effect  la  to  satisfy  the  loss  suffer- 
ed by  the  vendor  to  the  extent  of  the  jHrooeeds- 
from  the  resale. 

In  the  case  of  Peiin  ▼.  Smith,  supra,  in 
the  body  of  the  opinion  the  court  said: 

"The  resale  may  be  made  at  public  auction, 
or,  privately,  and  it  often  happens  that  the 
goods  can  best  be  sold  at  private  sale.  But, 
whether  in  the  one  mode  or  the  other,  in  the 
absence  of  any  instructions  from  the  buyers 
the  vendor  has  the  right  to  exercise  his  discre- 
tion within  reasonable  bounds;  and  whether- 
this  discretion  is  exercised  properly  and  in. 
good  faith,  are  questions  of  fact  for  the  Jury" — 
citing  Liewis  v.  Oreider,  61  N.  Y.  231;  Biann  v.. 
National  Linseed  Oil  Co.,  87  Hun,  568,  34  N. 
Y.  Supp.  481. 

In  the  note  under  White  Walnut  Coal  Col. 
V.  Crescent  Coal  ft  Mining  Co.,  aapra,  42f 
L.  R.  A.  (N.  S.)  669,  subhead  IX.  (a),  the- 
author  said: 

"Under  ordinary  conditions,  however,  where- 
the  goods  are  at  the  place  of  delivery  at  the 
time  the  purchaser  refuses  to  receive  them, 
the  vendor  is  entitled  to  and  should  resell  them, 
on  the  former's  account  at  that  place"— citing 
Clews  V.  Jamieson,  182  U.  S.  461,  21  Sup.  OL 
845,  45  li.  Ed.  1183;  Pope  v.  Filley  (C.  a) 
9  Fed.  66,  and  cases  from  the  Supreme  Courts 
of  Alabama,  Arkansas,  California,  Kentucky, 
Maasachusetts,  Michigan,  Missouri,  New  York, 
North  Carolina,  Pennsylvania,  South  Carolina, 
and  Texas. 

In  pursuance  to  the  foregoing  findings,  th» 
trial  court,  on  July  16,  1918,  rendered  Judg- 
ment as  follows:  In  favor  of  the  plaintiff. 
Citizens'  Bank  of  Henryetta,  and  against  the 
defendant,  Gaines  Bros.  &  Co.,  for  the  sum  of 
$1,776.45,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  July  28,  1917. 
$102.23,  which,  added  to  the  principal,  f» 
$1,878.68,  with  interest  from  date  thereof  at 
the  rate  of  6  per  cent,  per  annum.  Judgment 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant Monarch  Coal  &  Mining  Company 
for  $1,798.45,  with  interest  from  July  28, 
1917,  at  the  rate  of  10  per  cent,  per  annum, 
$109.54,  which,  added  to  the  principal,  makes 
$1,904.99,  with  interest  thereon  at  the  rato 
of  10  per  cent,  per  annum.  A  Judgment  in 
favor  of  the  defendant  Monarch  Coal  Miuin? 
Company  and  against  the  defendant  Gaines 
Bros.  &  Co.  in  the  sum  of  $50  and  for  costs, 
with  interest  thereon  at  the  rate  of  6  per 
cent  from  date. 

Rev.  Laws  1910,  {  284.1,  provides: 

"As  a  general  rule,  compensation  is  the  re- 
lief or  rempdy  provided  by  the  law  of  this  state- 
for  the  violation  of  private  rights,  and  the 
means  of  securing  their  observance;  and  spe- 
cific and  preventive  relief  may  be  given  in  UA- 
other  cases  than  those  specified  therein." 

Section  2852  provides: 

"For  the  breach  of  an  obligation  arising 
from  contract,  the  measure  of  damages,  except 
where   otherwise   expressly   provided  by   this- 
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-chapter,  ia  the  amount  which  wfll  compensate 
the  party  aggrieved  for  all  the  detriment  proxi- 
mately cansed  thereby,  or  which,  in  the  ordi- 
nary course  of  things,  would  be  likely  to  re- 
sult therefrom.  No  damages  can  be  recovered 
for  a  breach  of  contract,  which  are  not  clearly 
ascertainable  in  both  their  nature  and  origin." 

In  the  case  of  Callahan  &  Co.  v.  Cblckasha 
Cotton  Oil  Co.,  17  Okl.  544,  87  Pac.  331,  this 
oonrt  held  that  this  section  was  declaratory 
-of  common-law  rale.  We  tbluk  that  the  ap- 
plicable statute  governing  measure  of  dam- 
ages In  the  instant  case  Is  second  subdivi- 
sion Of  section  2863,  R.  L.  1910,  which  ia  as 
fiollows: 

"If  the  property  has  not  been  resold  in  the 
manner  prescribed  by  section  8860,  the  excess, 
if  any,  of  the  amount  due  from  'the  buyer,  un- 
der the  contract  over  the  value  to  the  seller, 
together  with  the  excess,  if  any,  of  the  ex- 
penses properly  incurred  in  carrying  the  prop- 
erty to  market,  over  those  which  would  have 
been  incurred  for  the  carriage  thereof,  it 
the  buyer  had  accepted  it," 

Applying  the  rule  here  announced,  to  the 
fliMjingii  of  fact  made  by  the  trial  court,  we 
find  that  the  invoiced  price  of  the  17  cars  of 
coal,  761.86  tons,  at  $2^  per  ton,  amounted  to 
$2,276.46;  that  these  Invoices  had  been  as- 
signed by  the  seller  to  the  plalntUt  bank,  and 
accepted  by  the  buyer,  and  the  bank  was  en- 
titled to  receive  payment  In  said  sum,  and 
the  court  awarded  Judgment  for  said  sum, 
with  interest  thereon  at  6  per  cent,  from 
date,  of  $102.23,  making  a  total  of  ^,378.68, 
lees  $600,  proceeds  of  the  resale,  or  $1,878.68, 
as  stated  above. 

The  Judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  Monarch  Coal  Mining 
Company  was  $86.31,  In  excess  of  the  Judg- 
ment against  Gaines  Bros,  ft  Co.,  which  was 
caused  by  the  difference  in  the  rate  of  in- 
terest, which  was  4  per  cent,  per  annum, 
which,  together  with  the  ezp^ise  Incurred 
on  account  of  the  resale  all  being  brought 
about  by  the  failure,  as  found  by  the  cunrt, 
of  the  buyer's  refusal  to  accept  the  shipment, 
were  recoverable  under  the  statute  supra, 
which  the  trial  court  found  from  the  evi- 
dence to  be  $250,  and  against  which  the  court 
allowed  tlie  defendant  Gaines  Bros.  &  CO. 
credit  for  $200  cash  paid  by  it  at  the  time 
the  coal  was  purchased,  and  rendered  Judg- 
ment in  favor  of  the  Monarch  Coal  Company 
for  the  difference  of  $50. 

[3, 4]  Vfe  think  that  the  testimony  tends  to 
support  the  foregoing  findings  of  fact,  con- 
clusions of  lAw,  and  the  Judgments  rendered. 
In  these  circumstances  tills  court  has  always 
held  that  the  Judgment  of  the  trial  court 
will  not  be  disturbed  on  appeal.  Elwood  Oil 
ft  Gas  CO.  T.  Gano,  76  Okl.  287,  185  Pac.  443; 
Sims  V.  Ward,  78  Okl.  72,  188  Pac.  884; 
Foreman  v.  Needles,  78  Okl.  105,  188  Pac. 


1087;    Bamett  T.  Barnett,  78  Okl.  249,  189 
Pac.  743. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

"HARRISON,  C.  J.,  and  KANE,  MILLER, 
and  KISNNAMER,  JJ.,  concur. 


COLE  St  al.  V.  BUNCH.    (Nou  1 1230.) 

(Supreme  Court  of  Oklahoma.    Bfay  81,  1921. 
Rehearing  Denied  Feb.  7, 1922.) 

fSfttabu*  &v  th«  Oomnj 

1.  StatNtory  provltlons. 

Any  person  in  the  possession  of  real  prop- 
erty, with  the  assent  of  the  owner,  is  presumed 
to  be  a  tenant  at  win  unless  the  contrary  is 
shown,  except  as  herein  otherwise  provided. 
Section  8783,  Rev.  Laws  1910. 

2.  Laadlord  and  tenaat  «=>II8(3)— 'H'enaacy 
at  will"  created  where  taaant  In  possession 
under  void  or  voMable  Isase  for  one  year  or 
more. 

A  tenant  in  possesion  of  land  under  a  void 
or  voidable  lease  for  one  or  more  years  creates 
a  "tenancy  at  will." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ten- 
ant at  wm.] 

3.  Landlord  and  tenant  «=s>ll7— Tenancy  at 
will"  deflned. 

A  "tenancy  at  will"  is  an  estate  which  sim- 
ply confers  a  right  to  the  possession  of  the 
premises  leased  for  such  indefinite  period  as 
botti  parties  shall  determine  such  possession 
shall  continue. 

4.  Indians  €=>I6(I0)— Action  for  rental  value 
based  on  shars  -of  crop  not  malntainahlo 
where  lease  of  restricted  lands  void. 

Where  an  Indian  leases  his  restricted  land 
for  a  cash  rental,  even  though  the  lease  be 
void  and  the  tenant  is  permitted  to  occupy  the 
premises  during  the  term  of  the  lease,  such 
Indian  cannot  thereafter  maintain  an  action  to 
recover  the  rental  value  of  the  land  based  on  a 
share  of  the  crop  for  the  year  so  rented. 

5.  Landlord  and  tenant  «=»200(l)— Terms  of 
void  lease  govern  tenant's  liability  for  rent 
and  landlord's  right  to  recover  for  use  and 
occupancy. 

Where  a  tenant  enters  into  possession  un- 
der a  void  lease,  and  he  is  permitted  by  the 
landlord  to  retain  such  possession,  the  terms 
specified  in  the  lease  for  the  payment  of  rent 
governs  the  tenant's  liability  for  rent  and  the 
landlord's  right  to  recover  for  the  use  and  oc- 
cupancy of  the  premises. 

Appeal  from  District  Court,  Muskogee 
County;    Benjamin  B.  Wheeler,  Judge. 

Action  by  Eli  Bunch  against  J.  B.  Cole  and 
another  to  recover  rents  on  farming  land. 


4=9ror  other  casm  see  same  topic  and  KBT-NUMBER  In  aU  Kay-Numbered  Digest!  and  ludexea 
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Judgment  for  plalnttCt,  and  d^endants  ap- 
peal.   Reversed,  with  instructions. 

W.  J.  Crump,  B.  P.  De  Graffenrled,  and 
Myron  Wtiite,  all  of  Muskogee,  for  plaintiffs 
in  error. 

William  Neff.  L.  E.  Nrft,  and  Harry  G. 
Davis,  all  of  Muskogee,  for  defendant  In  er- 
ror. 

MII/LER,  J.  Hiia  action  was  commenced 
in  the  district  court  of  Muskogee  county  on 
June  5,  1919,  by  Eli  Bunch,  as  plaintiff, 
against  J.  B.  Cole  and  T.  B.  Matthews,  de- 
fendants, to  recover  the  rental  value  of  cer- 
tain land  bel<niging  to  the  plaintiff  for  the 
years  1916,  1917,  and  1918.  The  case  was 
tried  to  a  Jury,  and  at  the  close  of  the  trial 
the  court  gave  a  peremptory  instruction  to 
the  Jury  to  return  a  verdict  in  favor  of  the 
plaintiff  for  a  certain  sum,  and  the  court 
thereupon  rendered  Judgment  on  the  verdict 
of  the  Jury.  The  defendants  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
perfected  this  appeal.  For  convenience  the 
parties  will  be  referred  to  as  they  a]H>eared 
In  the  court  below. 

The  petition  states  that  the  plaintiff  is  a 
full-blood  Cherokee  Indian  and  so  enrolled. 
Plaintiff's  claim  is  for  the  use  of  80  acres 
of  land,  40  acres  of  which  is  his  homestead 
allotment,  and  the  remaining  40  acres  a  part 
of  his  surplus  allotment;  that  by  reason  of 
certain  acts  of  Congress  his  allotment  was 
inalienable  and  he  could  not  lease  the  home- 
stead for  more  than  one  year  at  a  time;  that 
it  is  bottom  land,  and  approximately  40  acres 
was  in  cultivation,  and  the  remaining  part 
In  timber  and  imsture.  Defendants  had  the 
use  of  the  land  during  the  years  of  1916, 
1917,  and  1918.  Part  of  the  cultivated  por- 
tion of  the  land  was  put  In  cotton  and  part 
in  com  each  year.  He  states  that  In  May, 
1917,  he  enlisted  in  the  United  States  navy 
and  served  in  the  navy  until  he  was  dis- 
charged in  January,  1919.  He  then  asks  that 
he  recover  $2,625  as  rents  for  the  years  1916, 
1917,  and  1918  and  exemplary  damages  in 
the  sum  of  $1,000. 

The  defendants  filed  an  answer  setting  up 
rental  contracts  for  this  land  for  the  years 
1916,  1917,  and  1918,  and  alleged  the  rents 
had  been  paid  under  the  terms  of  the  con- 
tract To  this  answer  plaintiff  filed  a  veri- 
fied general  deniaL  It  will  not  be  necessary 
to  make  any  detailed  statement  of  the  de- 
fense set  up  in  the  answer,  as  practically 
all  of  defendant's  defense  has  been  agreed 
to  in  a  stipulation  of  facts  entered  into  by 
the  parties,  which  is  as  follows: 

"It  is  hereby  agreed  by  and  between  the 
plaintiff  by  his  attorneys,  Messrs.  Neff  &  Neff, 
and  the  defendants  by  their  attorneys,  Messrs. 
Crump,  De  Oraffenried  A  White,  that  the  fol- 
lowing statement  of  facts  are  agreed  to  and 
may  be  offered  in  evidence  in  this  case: 

"First  That  the  plaintiff,  Eli  Bunch,  is  a 


full-blood   Cherokee  Indian   enrolled  and  rec- 
ognised as  Budk 

"Second.  That  be  is  the  allottee  of  the  land 
described  in  plaintiff's  petition,  and  is  now,  and 
has  been,  the  legal  owner  thereof. 

"Third.  That  during  the  year  1916  the  plain- 
tiff rented  said  land  to  the  defendants  for  agri- 
cultural purposes  by  written  contract  for  one 
year  and  by  the  terms  of  which  the  defendants 
were  to  pay  the  plaintiff  $75  for  the  use  and 
occupancy  of  the  said  land  for  the  year  of 
1916,  and  that  said  sum  was  folly  paid  by  the 
defendants  in  cash  and  accepted  by  the  plain- 
tiff in  full  satisfaction  for  the  rent  of  said  land 
for  the  year  of  1910.  Tlmt  said  contract  was 
dated  and  executed  on  October  4,  1915,  for  the 
use  of  said  land  for  the  year  of  1916,  and  that 
these  defendants  used  and  occupied  said  land 
nsder  said  written  contract. 

"Fourth.  That  during  the  year  of  1916,  to 
wit,  on  July  6,  1916,  the  plaintiff  again  re- 
rented  said  land  to  these  defendants  for  the 
year  of  1917  by  written  contract  executed  oa 
said  date,  and  by  the  terms  of  which  these  de- 
fendants were  to  nse  and  occupy  said  land  duT■^ 
ing  the  year  of  1917  for  a  cash  rental  of  $75,^ 
which  said  sum  was  then  and  there  paid  by- 
defendants  and  accepted  by  the  plaintiff  in 
full  for  the  use  and  occupation  of  said  premis- 
es for  the  year  of  1917,  and  that  defendants  oc- 
cupied said  land  durine  the  year  of  1917  as 
tenants  of  plnintiff  under  said  controct. 

"Fifth.  That  during  the  year  of  1917  the^ 
plaintiff  became  a  soldier  of  the  United  States 
government  and  was  enlisted  in  the  navy.  Dur- 
ing said  year  he  was  stationed  at  New  York, 
under  the  control  of  the  government  and  while- 
in  New  York  these  defendants,  by  J.  B.  Cole, 
wrote  to  the  said  plaintiff  in  regard  to  leasing 
the  land  for  the  yoar  of  191 S,  and  asked  for  a 
rental  contract  on  same,  and  that  the  plain- 
tiff, Eli  Bunch,  in  reply  to  this  letter  advised 
the  defendants  that  he  had  left  bis  allotment  in 
charge  of  Mary  Sunday,  his  mother,  and  that 
they  must  go  to  see  her  in  regard  to  renting 
it.  And  thereafter,  to  wit,  on  July  28,  1917, 
these  defendants  went  to  see  Mary  Sunday, 
the  mother  of  the  plaintiff,  in  regard  to  the 
renting  of  said  land,  end  therenpon  the  said 
Mary  Sunday,  as  the  agent  of  the  plaintiff,  EH 
Bunch,  entered  into  a  written  contract  as  such 
agent  with  these  defendants,  by  the  terms  of 
which  written  contract  she  let  and  rented  to 
these  two  defendants  the  said  allotment  of  land 
for  the  year  1918  for  a  cash  consideration  of 
$75,  and  these  defendants  used  and  occupied 
said  land  during  the  year  1918  under  said  writ- 
ten contract  entered  into  with  Mary  Sunday  a* 
the  agent  of  the  plaintiff.  And  it  is  further 
agreed  that  this  stipulation  may  be  regarded 
as  part  of  the  pleadings  for  the  purpose  of  mo- 
tion on  judgment  on  the  pleadings. 
"Neff  &  Neff, 

"Attorneys   for   Plaintiff. 
"Crump,  De  Oraffenried  &  White, 
"Attorneys  for  Defendants." 

The  defendants  then  filed  the  following 
motion  for  Judgment  on  the  pleadings: 

"Comes  now  the  defendants  and  moves  the 
court  to  grant  them  a  judgment  on  the  plead- 
ings together  with  the  stipulation  of  facts  filed 
herein,  and  of  this  they  pray  judgment  of  the- 
court" 
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Tbls  was  overruled  by  the  coni^t.    There-  ( 
after  a  trial  was  bad,  with  the  results  as 
above  stated.    The  defendants  make  several 
assignments  of  error.     Before   considering  j 
any  of  them  we  wish  to  observe  that  the  i 
recoifd  discloses  plaintift  to  be  a  very  intelU-  '■ 
gent   Indian,   he   having  had   seven   years' ; 
sdiooling  in  the  Chilocco  Indian  School  and  ; 
two  years'  in  the  common  schools  before  go-  ' 
tog  to  Chilocco.    It  will  only  be  necessary  to  { 
consider  the  motion  for  judgment  on  the ; 
pleadings  and  stipulation  of  facts.    The  mo- 
tion should  have  been  sustained. 

The  defendants  in  error  have  cited  a  large 
number  of  cases  which,  as  we  view  this  case, 
have  no  application,  and  it  will  not  serve 
any  good  purpose  to  point  out  the  distin- 
guishing features. 

The  only  reason  claimed  that  these  leases 
were  Toid  is  that  they  were  made  prior  to 
the  date  of  the  beginning  of  the  lease.  The 
courts  have  recognized  that  it  was  often  nec- 
essary and  to  the  best  Interest  of  the  Indian 
to  lease  his  land  prior  to  the  1st  day  of  Jan- 
vary  of  the  year  for  which  the  land  la  leas- 
ed. 

[4]  The  platotiff  was  satisfied  with  the 
rental  for  the  year  1916  of  $75  and  made  no 
complaint.  He  certainly  could  not  make  a 
complaint  two  or  three  years  thereafter.  In 
1916  be  was  willing  to  lease  his  land  for 
the  year  1917  for  a  cash  rental  of  $75.  The 
defendants  continued  in  possession  and  put 
in  their  crops,  all  of  this  occurring  before 
he  enlisted  in  the  navy,  and  he  made  no  ob- 
jections to  It  He  certainly  cannot  be  heard 
to  complain  two  years  later.  In  July,  1917, 
he  Instructed  the  defendants  to  make  ar- 
rangements with  bis  mother  for  the  leasing 
of  the  land  for  1918.  Under  this  instruc- 
tion they  did  arrange  for  the  leasing  of  the 
land  and  on  the  same  terms  that  he  had 
be^i  willing  to  lease  it  for  the  preceding 
7ear&  They  paid  the  cash  rental  In  ad- 
Tanoe,  as  bad  been  their  custom,  and  it  does 
not  appear  that  any  nndue  advantage  was 
taken.  If  the  lease  was  void,  he  could  have 
demanded  possession  of  the  premises,  but, 
falling  to  demand  posses.slon,  he  waived  that 
right;  therefore  a  tenancy  at  will  existed. 

[2]  This  was  held  in  Peters  v.  Holder,  40 
Okl.  93,  136  Pac.  400: 

"A  tenant  in  possession  nnder  a  void  or  de- 
fective lease  for  a  term  of  years  creates  a  ten- 
ancy at  will,  and,  if  periodical  rent  be  paid, 
the  tenancy  becomes  one  from  year  to  year. 
Tate  T.  Gaines,  23  Okl.  141,  IOC  Pac.  193,  26 
L.  B.  A.  (N.  8.)  106;  24  Cyc,  1031," 

[1]  Section  3783,  Revised  Laws  of  Okla- 
homa 1910,  provides: 

"Any  person  in  the  posaeasion  of  real  prop- 
erty, witii  the  assent  of  the  owner,  is  presnmed 
to  be  a  tenant  at  will  unless  the  contrary  ia 
shown,  except  as  herein  otherwise  provided." 

[I]  In  Tate  v.  Gaines,  25  Okl.  141, 105  Pac. 
19S,  26  li.  B.  A.  (N.  S.)  106,  Dunn,  J.,  quotes 
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approvingly  from  Cunningham  r.  Holton,  55 

Me.  33,  which  court  defines  a  tenancy  at  will 

as  follows: 

"A  tenancy  at  will'  is  on  estate  which  simo 
ply  confers  a  right  to  the  possession  of  the 
premises  leased  for  such  indefinite  period  as 
both  parties  shall  determine  such  possession 
shall  continue.  The  estate  may  arise  by  im- 
plication as  well  as  by  express  words." 

[S]  Conceding  the  lease  to  be  void,  the  rule 
is  that,  if  the  tenant  goes  into  possession  un- 
der the  lease  and  holds  under  the  lease,  the 
terms  of  the  lease  stipulating  the  amount  of 
rent  to  be  paid  shall  govern  the  leatB  the 
landlord  Is  enlitied  to  receive  as  well  as 
the  amount  of  rents  the  tenant  is  liable  for. 
Evans  v.  Winona  Lumber  Co.,  30  Minn.  615t 
16  N.  W.  404;  Laughran  v.  Smith,  75  N.  Y. 
205;  Tburber  y.  Dwyer,  10  R.  I.  355;  Larkin 
V.  Arery,  23  Conn.  304;  Morrill  v.  Mackman, 
24  Mich.  279,  9  Am.  R^.  124. 

If  the  plaintiff  had  been  seeking  to  obtain 
possession  of  the  premises  because  the  lease 
was  void,  a  very  difi'erent  question  would 
be  presented  here.  It  is  urged  by  the  plain- 
tiff that  he  was  in  the  navy  from  May,  1917, 
until  the  end  of  the  year  1918.  This  is  all 
true,  and  we  believe  that  every  protection 
should  be  given  the  boys  who  responded  to 
the  call  of  their  country. 

If  we  say  the  acts  of  an  agent  duly  ap- 
pointed by  a  person  while  they  were  In  the 
service  of  either  the  army  or  navy  may  be 
ignored  at  will,  it  will  open  the  door  for  all 
kinds  of  fraud.  Such  a  rule  would  make  it 
unsafe  for  any  person  to  deal  either  with 
the  soldier  or  his  agent  In  any  way.  The 
result  would  be  that  all  of  the  real  estate 
of  the  soldier  would  remain  idle  and  he 
would  not  receive  any  income  whatever  from 
it.  If  he  rented  the  land  for  cash  rent,  he 
could  rescind  the  cash  payment  clause  in 
the  contract  and  demand  that  the  tenant  ac- 
count on  a  basis  of  a  share  of  the  crop.  If  . 
he  rented  it  for  a  share  of  the  crop,  and  the 
tNiant  delivei'ed  the  agreed  share  as  per 
the  contract,  he  conld  then  say  the  rent  re- 
ceived was  not  enough,  and  that  it  was  worth 
a  certain  sum  on  a  cash  basis  and  demand 
settlement  on  that  basis.  If  any  such  rule 
had  been  established  before  the  war,  or  if 
it  was  known  such  a  rule  would  thereafter 
be  established,  it  would  have  been  unsafe  for 
any  person  to  contract  to  rent  land  belong- 
ing to  a  soldier  or  belonging  to  a  person  that 
by  any  possible  means  might  become  a  sol- 
dier. As  a  result  millions  of  acres  would 
have  been  uncultivated  at  the  very  time  the 
products  of  the  soil  were  most  needed. 

The  plaintiff  contends: 

"That  where  the  chairman  of  the  Council  of 
Defense  took  charge  of  the  land  of  a  soldier 
under  contracts  conceded  to  be  void,  and  rented 
the  same  out,  he  is  chargeable  as  a  trustee  for 
what  be  collected;  that  the  chairman  of  the 
Council  of  Defense  cannot  be  allowed  to  deny 
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that  the  land  was  actually  worth  what  he  re- 
ceived for  ita  use." 

This  has  no  application  for  this  plaintiff 
speciilcall7  designated  his  mother  as  his 
agent  to  attend  to  the  leasing  of  the  land  for 
him.  The  chairman  of  the  Council  of  De- 
fense had  nothing  to  do  with  it. 

The  plaintiff  makes  a  further  statement  In 
bis  brief  (brief  of  defendant  in  error)  that  the 
lease  was  void  for  the  reason  that  Cole  and 
Matthews  sublet  the  land  to  other  parties. 
This  might  be  grounds  to  dispossess  the  per- 
sons in  actual  possession  of  the  premises,  but 
does  not  in  any  way  affect  the  rights  of  the 
parties  in  this  action. 

The  Judgment  oX  tbe  trial  court  la  reversed, 
with  instructions  to  sustain  tbe  motion  of 
tbe  defendants  for  Judgment  on  tbe  plead- 
ings and  stipulation  of  facts,  and  render 
Judgment  In  favor  of  tbe  defendants  and 
against  tbe  plaintiff. 

HARBISON,  C.  X,  and  JOHNSON,  Mc 
NBILL,  EI/riNG,  and  EENNAMER,  JJ.,  OOD- 
cnr. 


HAMILTON  at  al.  v.  CHERRY.    (N«.  10464.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

(ISyUahui  6tf  the  Courts 

Appeal  and  arror  «S3773(2)— Where  ail  plain- 
tiffs  In  error  exoept  one,  who  has  failed  to 
«■•  a  brief,  have  stipulated  to  dismiss,  tha 
ease  will  be  dismissed. 
Where  all  tbe  plaintiffs  in  error,  except  one, 
have  stipulated   to  dismiss   their  appeal,  and 
that  one  has  failed  to  file  brief  as  required  by 
mle  7  of  this  court  (165  Pac.  vii),  the  appeal 
will  be  dismissed. 

Appeal  from  District  Court,  Greer  Coun- 
ty; Thomas  A.  Edwards,  Judge. 

Action  by  Q.  P.  Cherry  against  C.  P.  Ham- 
ilton and  others.  Judgment  for  plaintiff, 
and  tbe  defendants  appeal.  On  stipulatimt 
to  dismisR.    Appeal  dismissed. 

Keaton,  Wtila  &  Jobnston,  of  Oklahoma 
City,  and  Percy  Powers,  of  Mangum,  for 
plaintiffs  In  error. 

A.  M.  Stewart  and  H.  M.  Tbacker,  both  of 
Mangum,  for  defendant  in  error. 

NICHOLSON,  J.  This  action  was  insti- 
tuted in  tbe  district  court  of  Greer  county 
by  the  defendant  in  error  as  plaintiff  against 
tbe  plaintiffs  in  error  as  defendants.  Judg- 
ment was  there  rendered  in  favor  of  tbe 
plaintiff,  to  reverse  wbieb  tbe  defendants 
have  brought  the  case  to  this  court  by  peti- 
tion in  error. 

A  stipulation  has  been  filed  by  all  of  the 
plaintiffs  In  error,  except  R.  P.  Wright,  and 


the  defendant  in  emt  to  dismiss  this  ap- 
peaL  The  plaintiff  In  error  R.  P.  Wright 
has  failed  to  file  brief  as  required  by  rul» 
7  of  this  court  (165  Pac.  vii) ;  therefore,  un- 
der tbe  drcumstancea,  tbe  appeal  is  dis- 
missed. 

PITCHTORD,  V.  C.  J.,  and  KANE,  Mo- 
NEILL,  EI/TING,  and  JOHNSON,  JJ.,  con- 
cur. 


YEARGAIN  v.  SUTTER  at  al.     (No.  I0444.> 

(Snpreme  Court  of  Oklahoma.    Dec.  20,  1921. 
Rehearing  Denied  Feb.  7,  1922.) 

(Byttabut  ty  tKe  Court.) 

1.  Pleading  «=3343  —  Judgment  on  |itaadlafa 
nnauthorized  where  Issne  of  fact  praaantad. 

Where  the  pleadings  present  an  issne  of 
fact,  it  is  error  to  sustain  a  motion  for  Judg- 
ment on  the  pleadings. 

2.  Pleading  «=>843->ladomant  on  pleadings  ar< 
roneous  whara  aaswar  and  raply  ara  filed. 

Where  tbe  plaintiff's  petition  states  a  canse 
of  action  against  the  defendants,  and  defend- 
ants file  a  general  denial  and  set  np  new  mat- 
ter as  a  defense,  and  the  plaintiff  replies  to 
the  new  matter  set  np  in  the  defendant's  an- 
swer denying  tbe  same,  it  is  -error  to  render 
judgment  on  tbe  pleadings. 

3.  Pleading  «s»343  —  Judgmant  on  pleadings 
held  error. 

Pleadings  examined,  and  held,  it  is  error  for 
trial  court  to  sustain  a  motion  for  Judgment  oa 
the  pleadings. 

4.  Appeal  and  error  9=9l230,  1 23 1  ^Abandon- 
ment  or  dismissal  of  appeal  held  not  to  re- 
lease sureties  on  snparsedaas  bond. 

Where  defendant  appeals  from  a  Judgment 
rendered  against  Iiim  in  an  action  of  forcible 
eqtry  and  detainer,  and  executes  a  supersedeas 
bond,  and  abandons  his  appeal,  and  moves  to 
dismiss  his  appeal  in  the  district  court  or  coun- 
ty court  where  the  appeal  is  lodged,  for  the  rea- 
son he  has  surrendered  possession  of  the 
premises  to  tbe  idaintiff,  such  abandonment  of 
the  appeal  or  dismissal  of  the  appeal  does  not 
release  the  sureties  from  liability  on  tbe  bond. 

Appeal  from  District  Court,  Ottawa  Coun- 
ty;  Geo.  C.  Crump,  Judge. 

Action  by  J.  D.  Teargain  against  Daniel 
Sutter  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded, with  instructions. 

J.  G.  Austin,  of  Miami,  for  plaintiff  in 
error. 

Steen  M.  Johnson,  of  Weir,  Kan.,  T.  J. 
Horsley,  of  Wewoka,  and  M.  W.  Hincb,  of 
Miami,  for  defendants  in  error. 

McNEILL,  J.  J.  D.  Yeargaiu  commenced 
this  action  in  tbe  district  court  of  Ottawa 
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coanty  against  Daniel  Batter,  M.  R.  Tldwell, 
and  li.  E.  Nabors  to  recover  on  a  supersedeas 
bond  given  on  an  appeal  from  a  judgment  in 
a  forcible  entry  and  detainer  action,  and  ex- 
«cuted  by  Sutter  as  lurlnclpal  and  Tldwell 
and  Mabors  as  sureties.  Tbe  petition  alleg- 
«d  titat  the  plaintiff  was  the  owner  of  lot  22. 
Mock  94,  in  tlie  city  of  Miami,  and  defend- 
ant Sutter  was  unlawfully  holding  '^sses- 
aion  thereof;  that  on  the  5th  day  of  Octo- 
ber, 1917,  plaintiff  filed  a  forcible  entry  and 
detainer  action  against  Sutter  in  the  justice 
peace  court,  and  on  October  16,  1917,  after 
due  appearance  and  trial,  plaintiff  recovered 
a  judgment  against  said  defendant  Sutter 
jTor  possession  of  said  premises ;  that  the  de- 
fendant Sutter  took  an  appeal  to  the  district 
court,  and  in  order  to  perfect  said  appeal 
executed  a  supersedeas  bond  with  Tldwell 
and  Naiwrs  as  sureties.  A  copy  of  the  bond 
Is  attadied  to  the  petition.  The  plaintiff  also 
alleged  the  district  court  affirmed  the  judg- 
ment on  appeal,  and  a  tepy  of  the  judgmwt 
Is  attached  to  the  petition. 

The  defendant  Sutter  filed  an  answer  de- 
nying all  the  allegations  of  the  petitiOD,  bat 
admits  that  he  was  in  possession  of  tile 
premises,  and  admits  the  judgment  roidered 
by  the  justice  peace  court  October  16,  1917, 
and  admits  that  he  appealed  from  said  judg' 
ment  and  executed  the  bond,  and  admits  the 
case  was  appealed  to  the  district  court.  He 
alleged  that  while  the  appeal  was  pending 
in  the  district  court  3.  A.  Daniels  commenc- 
ed an  action  of  forcible  entry  and  detainer 
in  the  justice  peace  coart  of  Ottawa  county 
and  attached  a  copy  of  the  proceeding  to  his 
answer  for  the  immediate  right  of  possession 
of  said  premises. 

It  is  alleged  that  Yeargain  bad  full  knowl- 
edge of  said  action  and  was  a  witness  In 
said  action,  and  testified  in  said  action  that 
he  was  not  the  owner  of  said  premises,  but 
that  Daniels  was  the  owner  and  entitled  to 
possession;  that  judgment  was  rendered  In 
the  justice  peace  court  in  favor  of  Daniels, 
and  on  the  27th  day  of  January,  1918,  execu- 
tion was  Issued  and  the  officers  executed  the 
writ  and  placed  Daniels  in  possession.  A 
«opy  of  said  judgment  is  attached  to  the  an- 
swer. 

Defendant  then  further  pleads  that  after 
the  possession  of  the  preitaisels  was  surrend- 
ered to  Daniels  the  district  court  lost  juris- 
diction of  the  appeal,  and  that  the  judgment 
rendered  in  the  district  court  was  void.  The 
soretles,  TidweU  and  Nabors,  ffied  an  answer 
which  is  substantially  the  same  as  that  of 
the  defendant  Sutter.  To  the  answer  of  the 
defendants  thus  filed,  the  plaintiff  filed  a  re- 
ply in  the  nature  of  a  general  denial.  With 
tlie  issues  thus  framed  the  cause  came  on 
for  hearing  before  the  district  court,  and  the 
defendants  filed  a  motion  for  judgment  on 
the  pleadings,  which  was  sustained  by  the 
court;  and  judgment  rendered  for  the  de- 
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fendants  against  the  plaintiff.     From  said 

judgment  plaintiff  has  appealed. 

[1]  The  only  qnestion  for  consideration  la 
whether  the  court  erred  in  rendering  the 
judgment  on  the  pleadings  upon  motion  of 
the  defendants.  The  rule  In  this  jurisdiction 
upon  this  question  Is  stated  in  the  case  of 
Henryette  Spelter  Co.  et  al.  v.  Guernsey  et 
al.,  198  Pac.  495,  as  follows: 

"The  rule  that  where  pleadings  present  an 
issue  of  fact  it  is  error  to  sustain  a  motion  for 
jndement  on  the  pleadings  has  been  definitely 
settled  by  this  court  (see  Smith  v.  Moon  Bug- 
gy Co.,  169  Pac.  876;  Tranklin  y.  Ward,  174 
Pac.  244)  and  in  Peek  v.  First  National  Bank, 
50  Okl.  252,  160  Pac.  1039,  it  is  spedfically 
held  that  it  is  error  to  render  judgment  on  the 
pleadings  after  plaintiff  has  replied  to  the  new 
matter  set  up  in  defendants'  answer." 

See^  also,  Mires  v.  Hogan,  79  Okl.  233,  192 
Pac.  811. 

[2, 3]  The  petition  stated  a  cause  of  action 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants. The  answer  contains  certain  new 
matter  purported  to  be  a  defense  to  plaln- 
tifTs  cause  of  action.  The  plaintiff  filed  a 
reply  denying  the  allegations  contained  in 
the  answer.  By  application  of  the  rule 
above  aimounced  it  was  error  for  the  court 
to  siutaln  the  motion  for  judgment  on  the 
pleadings. 

Both  parties  in  their  brief  argue  the  ques- 
tion of  the  validity  of  the  judgment  of  the 
district  court  affirming  the  judgment  of  the 
justice  peace  court  In  the  forcible  entry  and 
detainer  action.  The  plaintiff  in  error  con- 
tends even  if  the  same  is  erroneous  it  was 
unappealed  from,  and  not  void.  The  de- 
fendants in  error,  however,  contend  that  the 
judgment  is  void.  The  judgment  disclosed 
that  the  defendant  Sutter  filed  a  moti(»  to 
dismiss  his  appeal  and  the  court  overruled 
the  motion  and  rendered  judgment  on  the 
pleadings.  The  defendants  in  error,  how- 
ever, contend,  by  applying  the  rule  an- 
nounced in  the  cases  of  Obert  v.  Zahn,  46 
Okl.  219,  145  Pac.  403;  Hampton  v.  Lynch, 
64  Okl.  249,  153  Pac.  1119,  the  judgment  Is 
void,  for  the  reason  the  court  had  no  juris- 
diction of  the  subject-matter,  except  Juris- 
diction to  dismiss  the  appeal.  We  do  not 
think  it  is  necessary  to  decide  whether  the 
judgment  was  void  or  voidable.  Defendants 
in  error  contend  that  the  record  disclosed 
that  they  had  delivered  possession  from  the 
plaintiff;  therefore  had  abandoned  the  ap- 
peal. Both  parties,  however,  fail  to  consid- 
er the  vital  question  in  this  appeal,  and  that 
is  whether  the  abandonment  of  the  appeal 
or  dismissal  of  the  appeal,  either  for  want 
of  prosecution  or  by  stipulation  or  agree- 
ment will  release  the  sureties. 

[4]  This  court,  in  a  long  line  of  cases,  has 
held  that  fallare  of  the  plaintiff  in  error  to 
prosecute  his  appeal  by  filing  his  case-made 
In  thla  court,  or  If  the  appeal  Is  dismissed 
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for  failure  to  prosecute,  or  dismiss  by  stipu- 
lation of  tbe  parties,  does  not  release  the 
sureties  from  liability  on  the  appeal  bond. 
See  Crofut-BCnapp  Go.  v.  Weber,  167  Pac. 
464;  Starr  v.  McClain,  50  Okl.  738,  150  Pac. 
666;  Peck  v.  Curlee  Clothing  Co.,  63  Okl.  61, 
162  Pac.  735;  Jones  v.  First  National  Bank 
Of  Ada,  171  Pac.  848;  Powell  y.  Edwards, 
169  Pac.  617. 

The  answer  virtually  admits  that  defend- 
ant held  possession  from  the  16th  day  of  Oc- 
tober, 1017,  the  date  the  Judgment  was  ren- 
dered in  the  Justice  peace  court,  until  tbe 
27tb  day  of  January,  1918,  and  defendant 
abandoned  his  appeal.  This  wonld  render 
the  sureties  liable  on  the  bond  for  some 
amount.  The  amount  of  liability  is  a  ques- 
tion of  fact.  Wh«i  we  consider  the  case  In 
this  light,  it  was  error  for  the  trial  court  to 
sustain  a  motion  on  the  pleadings. 

The  judgment  is  reversed  and  remanded, 
with  Instructions  to  set  aside  the  judgment 
and  to  take  such  other  and  further  proceed- 
ings not  inconsistent  with  the  vievra  herein 
expressed. 

HARRISON,  0.  J.,  and  PITCHFOBD, 
ELTING,  and  NICHOLSON,  JJ.,  concur. 


MUSKOGEE  ELECTRIC  TRACTION  CO.  V. 

JOHNSON.    (No.   10448.) 

(Supreme    Court   of    Oklahoma.    Jan.   24, 
1922.) 

(BvTM»u  hy  the  Court.) 

Courts  ®=3l90(4)— Appeal  bond  from  dty  ta 
district  court  held  sufficient. 
An  appeal  bond  given  on  appeal  from  the 
dty  court  of  Muskogee  to  tbe  district  court 
of  Muskogee  county,  which  identified  the  cause 
of  action  in  which  it  is  given  by  number  and 
style  of  the  case,  the  court  in  which  the  case  is 
pending,  and  the  date  of  rendition  of  the  judg- 
ment, the  party  in  favor  of  whom  the  judgment 
was  rendered,  and  tbe  party  against  whom  tbe 
judgment  was  rendered,  and  being  in  more  than 
double  the  amount  of  the  judgment  and  costs, 
which  has  been  filed  within  the  time  provided 
by  law  and  approved  by  the  judge  of  the  cjty 
court,  is  sufficient  under  the  statute.  Held,  the 
court  erred  in  sustaining  a  motion  to  dismiss 
the  appeal,  for  the  reason  no  appeal  bond  was 
given  as  required  by  law. 

Appeal  from  District  Court,  Muskogee 
County ;  Benjamin  B.  Wheeler,  Judge. 

Action  by  Carrie  Johnson  against  tbe  Mus- 
kogee Electric  Traction  Company  In  the  city 
court  of  Muskogee,  for  damages.  Judgment 
for  plaintlfl  and  defendant  appealed  to  the 
district  court,  and  plaintiff  moved  to  dismiss 
tbe  appeal,  which  motion  was  sustained,  and 


tbe  defendant  appeals.  Beversed,  and  cause 
remanded,  with  directions  to  set  aside  or- 
der dismissing  the  appeal  and  reinstate  the 
case. 

B.  B.  Blakeney,  of  Oklahoma  City,  J.  H. 
Maxey  and  Christy  Bussell,  both  of  Tulsa, 
and  Hubert  Ambrlster,  of  Oklahoma  City,  for 
plaintiQC  In  error. 

R.  C.  Armstrong  and  I.  C.  Buckworth,  both 
of  Muskogee,  for  defendant  In  error. 

McNeill,  J.  Carrie  Johnson  commenced 
this  action  in  the  city  court  of  Muskogee- 
against  the  Muskogee  Electric  Traction  Com> 
pany,  a  corporation,  to  recover  damages  la, 
the  sum  of  $500.  Defendant  filed  its  answer. 
A  jury  was  waived,  and  the  case  was  tried' 
to  the  court.  Judgment  was  rendered  in 
favor  of  plaintiff  and  against  defendant  in 
the  sum  of  $125.  Defendant  gave  notice  of 
appeal  to  the  district  court,  and  within  10 
days  filed  an  appeal  bond  in  the  sum  of  $275 
which  was  approved  by  the  judge  of  said 
conrt  The  appeal  was  then  lodged  in  the 
district  court.  The  plaintiff  filed  a  motion  in 
the  district  conrt  to  dismiss  the  appeal  for 
the  reason  the  defendant  had  executed  no 
appeal  bond  as  required  by  law.  The  defend- 
ant filed  an  application  for  permission  to  file 
an  amended  appeal  bond,  conditioned  as  re- 
quired by  law,  and  in  compliance  with  the 
law  governing  such  appeals,  which  request 
was  denied.  The  court  then  sustained  the 
motion,  and  dismissed  the  appeal.  EVom 
said  judgment  dismissing  the  appeal,  the  de- 
fendant has  appealed  to  this  court 

The  plaintiff  in  error  argues  but  two  ques- 
ticms:  First,  the  sufflciency  of  the  appeal 
bond  to  give  the  district  court  jurisdiction  of 
tbe  appeal;  second,  whether  the  trial  court 
erred  in  refusing  to  permit  the  defendant  to 
file  an  amended  bond.  The  procedure  gov- 
erning appeals  from  the  city  court  where  tbe 
amount  exceeds  $100  is  governed  by  section 
16,  House  Bill  276  (Session  Laws  1917,  p. 
176).  Said  section  provides  that  the  party 
desiring  to  appeal  shall  within  10  days  file 
an  appeal  bond  conditioned  and  governed 
by  the  same  rules  as  provided  by  law  for 
appeals  from  the  justice  of  the  peace  court. 
The  procedure  In  appealing  from  a  judgment 
rendered  in  a  justice  of  the  peace  court  is 
set  out  in  section  6466,  R.  L.  1010. 

Instead  of  directing  our  attention  to  the 
plaintiff  in  error's  brief  we  will  consider  the 
questions  which  defendant  in  error  contends 
rendered  the  appeal  bond  a  nullity,  and  In- 
sufiiclent  to  give  the  district  court  jurisdic- 
tion. The  bond  recites  in  substance  that  de- 
fendant intended  to  appeal  to  the  district 
court  of  Muskogee  county  from  a  Judgment 
rendered  against  it  in  favor  of  plaintiff,  Car- 
rie Johnson,  on  the  11th  day  of  June,  1918^ 
by  the  above-named  Judge  of  the  city  court 
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of  Muskogee  county.  The  defendant  in  er- 
ror contends  tbat  the  Judge  of  the  city  court 
as  Judge  had  no  authority  to  render  a  Judg- 
ment; hence,  accepting  the  terms  of  the  bond 
literally,  it  describes  no  Judgment  We  think 
there  is  no  merit  in  this  contention.  The 
Judscmcnt  appealed  from  Is  signed  by  the 
Judge  of  the  city  court,  and.  we  think  this 
Bufliciently  describes  the  Judgment. 

It  Is  next  contended  that  the  bond  failed 
to  state  the  amount  of  the  Judgment.  The 
bond  disclosed  the  name  of  the  court,  the 
name  of  the  plaintiff,  the  name  of  the  de- 
fendant, and  the  numl>er ;  there  being  a  stip- 
ulation in  the  case  that  the  court  clerk  of 
Muskogee  county,  when  the  appeal  bond 
reached  there,  scratched  out  the  number  of 
the  case  in  the  city  court  and  wrote  the 
number  of  the  case  In  the  district  court. 
The  bond  then  recites  the  date  that  the  plain- 
tiff obtained  Judgment  against  the  defendant 
in  said  court.  The  sureties  obligated  them- 
selves to  the  plaintiff  in  the  sum  of  $275, 
conditioned  that  said  defendant  would  prose- 
cute its  appeal  to  effect  without  unnecessary 
delay,  and,  if  Judgment  be  rendered  on  ap- 
peal,  to  satisfy  said  Judgment  and  costs.  It 
Is  true  the  bond  does  not  give  the  amount  of 
the  Judgment.  No  case  has  been  cited,  where 
a  Judgment  properly  identified  the  case,  the 
number,  style  of  the  court,  and  date  of  the 
rendition  of  the  Judgment,  holding  it  Is  nec- 
essary to  give  the  amount  of  the  Judgment 
The  record  discloses  the  bond  la  for  more 
than  double  the  amount  of  the  Judgment. 

The  Court  of  Civil  Appeals  of  Texas  in  the 
case  of  Perry  v.  CuUen,  6  Tex.  Civ.  App.  478, 
25  S.  W.  1043,  used  this  language : 

"The  bond  identifies  the  cause  in  which  it  is 
given  by  number,  style  of  the  cause,  court  in 
which  it  18  ppTiding,  and  the  date  of  the  rendi- 
tion of  the  judgment.  The  statute  does  sot 
require  a  dexcription  of  the  judgment,  or  the 
amount  for  which  it  was  rendered  to  be  con- 
tained in  the  bond.  The  appeal  bond  is  suffi- 
cient under  the  statute." 

By  applying  the  rule  announced  in  this 
court  in  the  case  of  Spaulding  Mfg.  Co.  v. 
Witter,  34  Okl.  313,  125  Pae.  729;  C,  R.  I.  & 
P.  R.  Co.  v.  Moore,  34  Okl.  199,  124  Pao.  989; 
Harper  v.  Pierce,  37  Okl.  457,  132  Pac.  667, 
44  L.  R.  A.  (N.  S.)  1144;  EUedge  v.  Arter- 
berry,  54  Okl.  382,  64  Pac.  841— we  think  the 
bond  is  sufficient 

The  defendant  in  error,  however,  relies  up- 
on the  case  of  Washburn  v,  Delaney,  30  Okl. 
789,  120  Pac.  620.  That  case  can  easily  be 
distinguished,  for  the  reason  the  bond  in  that 
case  not  only  failed  to  give  the  amount  of  the 
Judgment,  but  failed  to  give  six  or  seven  oth- 
er prerequisites  required  to  be  given.  The 
court  hdld  the  bond  was  void,  but  not  he- 
cause  the  amount  of  the  Judgment  was  not 
stated  In  the  b<nid.    Now  if  the  bond  was  de- 


fective under  section  6394  Comp.  Laws  1909, 
it  wag  the  duty  of  the  trial  court  to  permit 
a  new  bond  to  be  filed.  We  can  see,  however, 
no  objection  to  the  bond. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
order  dismissing  the  appeal  and  to  r^nstate 
the  cause. 

PITCHFORD,  V.  C.  J.,  and  JOHNSON, 
NICHOLSON,  and  KENNAMER,  JJ.,  concur. 


CHICAGO.  R.  I.  &  P.  RY.  CO.  at  al.  v. 
HYDE.    (No.  11873.) 

(Supreme  Court  of  Oklahoma.    April  4,  1922.) 

(SvnaluB  hy  the  Oouri.) 

1.  Railroads  ®=>5i/2,  New,  vol.  6A  Key-No. 
Series— Application  of  Federal  Control  Act 
stated. 

Section  10  of  the  Federal  Control  Act  (U. 
S.  Comp.  St.  1918,  tJ.  S.  Comp.  St.  Ann.  Supp. 
1919,  i  3115%  j)  applies  equally  to  cases  where 
suit  against  the  carrier  companies  was  pend- 
ing in  the  courts  on  December  28,  1917,  to 
cases  where  the  cause  of  action  arose  before 
that  date  and  the  suit  against  the  company 
was  filed  after  it,  and  to  cases  where  both 
cause  of  action  and  suit  had  arisen  or  migot 
arise  during  federal  operation. 

2.  Railroads  €=>5'/2,  New,  vol.  6A  Key-No.  Se- 
ries—Action for  Injuries  arising  during  fed- 
eral control  held  properly  commenced. 

Where  an  action  for  damages  for  personal 
injuries  against  a  railway  carrier  arising  dur- 
ing federal  control  was  commenced  prior  to 
the  issuance  of  Order  No.  50,  appointing  the 
Director  Gknerat,  and  Nos.  18  and  18a,  defi- 
nitely fixing  the  venue  in  the  name  of  the  rail- 
way company  and  in  the  state  court  which 
prior  to  the  Federal  Control  Act  (U.  S.  Comp. 
St  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §{ 
3115%a-3115%p)  had  jurisdiction  of  such  ac- 
tions, the  case  was  properly  pending,  and  nei- 
ther the  railway  company  nor  the  Director 
General  nor  the  Agent  appointed  under  the 
Transportation  Act  of  1920  were  entitled  to 
have  the  same  dismisspd  upon  the  Kround  that 
there  was  a  defect  of  parties  defendant  or  tliat 
the  action  was  not  commenced  in  the  district 
or  court  prescribed  by  Orders  18  and  18a. 

3.  Parties  <s=>95( I)— Defect  of  parties  nay  be 
cured  by  amendment  before  or  after  Judg- 
ment. 

While  the  trial  court  committed  error  in 
sustaining  the  motion  of  the  plaintiff  to  modi- 
fy its  order  dismissing  as  to  the  railway  com- 
pany and  allowing  the  Director  General  to  in- 
tervene as  sole  defendant,  by  again  joining  the 
company  as  a  party,  this  defect  of  parties  may 
he  cured  to  conform  to  the  proof,  under  section 
4790,  R.  L.  1910,  which  provides  that  defects 
of  parties  may,  before  or  after  judgment,  in 
furtherance  of  Justice,  be  cured  by  amendment 
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4.  Railroad*  «s>5</2>  Naw,  vol.  6A  Key-No.  So- 
lies— Fodoral  orders  fixing  venue  not  re- 
troaetive. 

Orders  18  and  18a  were  not  retroBctive  and 
did  not  extinguish  any  vested  righta  of  the  par- 
ties with  reference  to  venue  prior  to  their 
promulgation. 

5.  Master  and  servant  <Ss3>278  (7)— Recovery 
for  injury  by  defective  railroad  bed  sustained. 

Becord  examined  and  held:  (1)  That  the 
evidence  reasonably  supports  the  verdict  of 
the  jnry  and  the  judgment  entered  thereon; 
(2)  that  the  remaining  errors  complained  of 
are  either  without  merit  or  harmless  under 
section  6005,  Rev.  Laws  1910. 

Appeal  from  District  Court,  Marshall 
County;    Geo.   S.   March,   Judge. 

Action  by  Ellis  B.  Hyde  against  the  Chi- 
cago, Kock  Island  &  Pacific  Railway  Com- 
pany and  John  Barton  Payne,  as  Agent  un- 
der the  Transportation  Act  of  1920.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
.\ff1rmed,  as  modified. 

C.  O.  Blake,  W.  B.  Bleakmore,  B.  A.  Tol- 
bert,  and  Boy  S.  Lewis,  all  of  Kl  Reno,  for 
plaintiffs  in  error. 

Ledbetter,  Stuart,  Bell  &  Ledbetter,  of 
Oklahoma  City,  and  A.  6.  Morrison,  of  hi 
Keno,  for  defendant  in  error. 

PEB  CUBIAM.  This  action  was  com- 
menced In  the  district  court  of  Marshall 
county,  OkL,  by  Ellis  B.  Hyde,  a  resident  of 
Canadian  county,  Okl.,  as  plaintiff,  against 
the  Chicago,  Bock  Island  &  Pacific  Railway 
Company,  as  defendant,  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
suffered  by  plaintiff  at  Union-City,  Canadian 
county,  OkL,  on  December  31,  1817,  while  in 
the  discharge  of  his  duties  as  a  brakeman  on 
a  freight  train  being  operated  on  the  Chicago, 
Kock  Island  &  Pacific  Railroad.  The  then 
sole  defendant,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  appeared  special- 
ly, pleaded  to  the  jurisdiction  of  the  court, 
and  moved  to  dismiss  the  action  for  the  rea- 
son that  the  alleged  Injuries  were  received 
during  federal  control,  and  further  that  Or- 
der 18  of  the  Director  General  of  Railroads 
required  such  actions  to  be  brought  in  the 
court  or  district  of  plaintiff's  residence,  or 
where  the  cause  of  action  arose.  The  motion 
was  overruled.  Counsel  for  the  railway  com- 
pany, who  also  appeared  for  the  Director 
<ieneral,  moved  the  court  to  make  the  Di- 
rector General  of  Railroads  a  party  defend- 
ant. This  latter  motion  was  sustained,  and 
thereupon  the  defendant  railway  company 
answered  that  its  railroad  was  under  federal 
control  when  the  cause  of  action  arose,  and 
praying  that  it  be  dismissed.  Thereafter 
plaintiff  filed  an  amended  petition,  to  which 
the  railway  company  answered.  Thereafter 
the  cause  was  dismissed  as  to  the  Railway 


Company,  and  the  Director  General  was  made 
sole  party  defendant  Thereafter  the  Director 
General  of  Ballroads  filed  his  motion  to  dis- 
miss the  action  as  against  him  on  the  ground 
that  the  court  was  without  authority  to  bear 
and  determine  same  by  reason  of  Orders  18 
and  18a  of  said  Director  OeneraL  This  mo- 
tion was  overruled,  and  the  Director  General 
answered,  setting  forth,  among  other  defens- 
es, said  Orders  18  and  ISa.  Plaintiff  then 
moved  to  modify  the  order  of  court  substitut- 
ing the  Director  General  as  sole  defendant, 
and  on  May  2, 1920,  the  order  dismissing  the 
Chicago,  Bock  Island  &  Pacific  Ballway  Com- 
pany as  a  party  and  making  the  Director 
General  sole  defendant  was  modified,  and  the 
railway  company  again  was  joined  with  the 
I>irect<H'  General  as  party  defendant.  In 
the  meantime  the  Transportation  Act  of  1920 
(41  Stat.  456)  became  effective,  whereupon 
the  motion  of  plaintiff  to  substitute  Walker 
D.  Hines,  agent,  as  defendant  instead  of  the 
Director  General  was  sustained.  Upon  the 
former  answering  within  two  hours  the  cau.so 
proceeded  to  trial  with  the  result  hereinbe- 
fore indicated. 

While  counsel  for  plaintiffs  in  error  assign 
many  grounds  for  reversal,  they  argue  theui 
all  in  their  brief  under  subheads,  which  may 
be  briefiy  summarized  as  follows: 

(1)  The  trial  court  erred  in  overruling  the 
motion  of  the  railway  company  to  diamtfv; 
the  action  and  In  rendering  judgment  against 
it. 

(2)  The  trial  court  erred  in  substituting 
the  Director  General  and  later  the  Agent  un- 
der the  Transportation  Act  as  a  party  de- 
fendant. 

(3)  The  court  erred  in  overruling  defend- 
ant's motion  for  a  directed  verdict  on  account 
of  the  insufficiency  of  the  evidence  to  sliow 
negligence. 

(4)  The  trial  court  erred  in  permitting  the 
introduction  in  evidence  of  photographs,  Bx- 
hlblts  A  and  B. 

In  view  of  the  late  decisions  of  the  federal 
Supreme  Court  construing  the  applicable  pro- 
visions of  the  Federal  Control  Act  (U.  S. 
Comp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp. 
1919,  if  311594a-3115%p)  and  the  orders  is- 
sued pursuant  thereto  and  of  the  subsequent 
acts  restoring  private  control,  we  do  not  deem 
it  necessary  to  do  more  than  refer  to  these 
acta  and  orders  by  number  or  other  conveni- 
ent designation,  and  to  consider  as  nearly  as 
may  be  the  assignments  of  error  which  turn 
upon  them,  in  the  light  of  the  controlling 
federal  authorities. 

[1]  The  first  assignment  of  error  seems  to 
be  predicated  upon  the  assumption  that  Mo. 
Pac.  By.  Co.  V.  Ault  (July  1,  1921)  256  U.  S. 

554,  41  Sup.  Ct  593,  65  L.  Ed, ,  and  oth« 

cases  support  the  contention  that,  inasmuch 
as  the  action  was  commenced  after  the  order 
of  the  President  taking  over  the  railroads  un- 
der the  Federal  Control  Act  and  before  the  is- 
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suance  of  Order  No.  tSO,  appointing  the  Di- 
rector Ueneral  of  Railways,  and  of  Orders 
18  and  18a,  definitely  fixing  the  venue  of  such 
actions,  no  right  of  action  existed  in  favor  of 
the  plaintiff,  or  at  least  no  machinery  existed 
for  the  enforcement  of  such  an  action.  We  do 
not  understand  these  cases  to  go  tlils  far. 
These  cases,  as  we  understand  them,  hold  that 
section  10  of  the  Federal  Control  Act  (TJ.  S. 
Comp.  St  1918,  U.  S.  Gomp.  St.  Ann.  Supp. 
1919, 1 8115%])  applies  equally  to  cases  where 
suit  against  the  carrier  companies  was  pend- 
ing In  the  courts  on  December  28,  1917, 
to  cases  where  the  cause  of  action  arose  be- 
fore that  date  and  the  suit  against  the  com- 
pany waa  filed  after  It,  and  to  cases  where 
both  cause  of  action  and  suit  bti^  arisen  or 
might  arise  during  federal  operation. 

[2]  While  we  are  convinced  that  tills  ac- 
tion arose  during  federal  operation,  neither 
the  person  who  should  be  named  as  defend- 
ant nor  the  venue  of  the  acticm  was  specific- 
ally provided  for  by  the  Federal  Control  Act 
at  the  time  the  petition  was  filed  and  the 
action  commenced.  This  plaintifC,  however, 
liad  his  cause  of  action  against  the  carrier, 
and.  In  the  absence  of  explicit  direction,  It 
waa  bat  natural  and  we  think  proper  that, 
wishing  to  sue  upon  bis  claim,  he  named  the 
company  as  defendant  when,  as  the  allega- 
tions of  his  petiticm  showed,  he  was  entitled 
to  hold  the  government  liable  and  commenced 
Ills  action  in  the  state  court,  which,  in  the 
absence  of  the  explicit  directions  subsequent- 
ly given,  would  have  had  Ji^irlsdictlon  over 
his  cause  of  action  under  the  state  law. 

[  3]  In  these  circumstances,  and  in  view  of 
the  subsequent  voluntary  appearance  of  the 
Pirector  General,  it  seems  to  us  it  would 
have  been  error  to  dismiss  plaintiff's  cause 
of  action  merely  on  account  of  his  diligence 
in  asserting  a  clear  right,  particularly 
as  defect  of  parties  may,  in  the  interest  of 
justice,  be  cured  hy  amendment  under  sec- 
tion 4790,  R.  Ik  1910.  Moreover,  It  appears 
from  the  record  that  after  the  substitution, 
upon  his  own  motion,  of  the  Director  Uen- 
eral, the  motion  to  dismiss  as  to  the  railway 
company  was  actually  sustained  by  the  trial 
conrt,  and  that  later  the  order  of  the  court 
making  the  Director  General  sole  defendant 
was  modified  by  again  Joining  the  railway 
rompany  as  a  party  defendant  without  any 
objection  at  exception  thereto  being  saved  by 
eltlier  the  railway  company  or  the  Director 
Oeneral  or  the  Agent  appointed  pursuant  to 
the  Transportation  Act,  although  they  were 
all  repi'esented  by  the  same  counsel  through- 
out the  trial.  At  least  no  objection  or  excep- 
tion to  this  action  of  the  trial  court  Is  pre- 
sented by  counsel  in  the  tolefs  filed  in  this 
proceeding  In  error. 

[4]  In  presmting  th^r  second  ground  for 
reversal  counsel  say: 

"By  virtue  of  Orders  18  and  18a,  above  set 
forth,  plaintiff  was  precluded  from  maintaining 
bis  action  in  the  trial  court.    The  consent  of 


the  United  States  to  be  sued  by  plaintiff  was 
conditioned  upon  his  bringing  bis  action  in  a 
court  situate  either  in  the  Western  district  of 
Oklahoma,  or  in  Canadian  county,  where  he 
resided  at  the  time  the  cause  of  action  accrued 
and  where  it  arose,  and  no  officer  of  the  gov- 
ernment could  effectually  agree  that  it  might  be 
sued  or  that  a  pending  suit  might  be  prosecuted 
against  it  in  a  court  situate  in  any  other  dis- 
trict or  county." 

This  contention  is  based  partly  upon  the 
erroneous  assumption  already  noticed  in  con- 
sidering the  first  assignment  of  error  and 
partly  upon  the  assumption  that  Orders  No. 
iS  and  18a  of  ttie  Director  General,  requiring 
suits  to  be  brought  in  the  district  court  of 
plaintiff's  residence  or  the  district  where  the 
cause  of  action  arose,  apply  with  full  force 
to  actions  like  this  which  as  we  have  seen 
were  pending  when  these  orders  were  is- 
sued. We  have  already  considered  the  first 
branch  of  this  question  in  passing  upon  the 
first  ground  for  reversal.  In  considering  the 
second  branch  U  will  be  only  necessary  to 
keep  In  mind  that  this  was  a  pending  action 
when  Orders  18  and  18a  were  issued,  and 
tluit  these  orders  by  their  terms  are  not  re- 
troactive, in  order  to  reach  the  conclusion 
that  they  do  not  apply  to  such  pending  ac- 
tions. 

In  the  Massachusetts  Case,  West  v.  New 
Xork,  N.  H.  ft  H.  R.  Ca,  233  Mass.  162,  128 
N.  B.  621,  It  was  held  that,  where  the  order 
of  the  Director  General  issued  after  the  suit 
was  brought,  It  was  inapplicable  in  that  the 
plaintiff  at  the  time  of  bringing  of  the  suit 
could  resort  to  any  court  having  competent 
jurisdiction  over  lils  rights. 

In  a  New  York  case,  Benjamin  Moore  & 
Co.  ▼.  A.,  T.  &  8.  F.  H.  Co.,  106  Misc.  Hep, 
58,  174  N.  Y.  Supp.  60,  it  was  held  that  said 
Orders  13  and  18a  were  not  retroactive  and 
did  not  exttnguista  any  vested  rights  of  the 
parties  with  reference  to  venue  prior  to  their 
promulgation.  « 

In  these  circumstances,  while  the  Director 
General  after  his  appointment  was  entirely 
right  in  voluntarily  intervening  as  a  party 
defendant,  he  was  not  at  any  stage  of  the 
proceedings  entitled  to  have  plaintilTs  action 
against  the  carrier  dismisfted ;  and  the  same 
may  lie  said  concerning  the  Agent  who  sub- 
sequently intervened  under  the  Transporta- 
tion Act.  We  do  not  wish  to  Y>e  understood  as 
holding  that  it  was  ptopet  or  necessary  to  join 
the  railway  company  and  the  Director  Gen- 
eral or  the  railway  company  and  the  Agent, 
as  representatives  of  the  carrier,  at  the  same 
time.  On  the  contrary,  we  are  of  the  opinim 
that  it  was  error  for  the  trial  court  to  mod- 
ify Its  order  allowing  the  Director  General 
to  intervene  as  sole  defendant  by  again  join- 
ing the  railway  company  as  a  party  defend- 
ant, althou^,  as  we  have  seen,  no  error  Is 
based  upon  this  particular  ruling. 

Moreover,  as  we  are  satlBfled  that  the  judg- 
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inent  rendered  is  right  upon  the  merits,  and 
the  case  has  extended  through  the  entire  pe- 
riod of  federal  control,  and  the  railway  com- 
pany is  again  operating  the  property,  we  do 
not  think  the  cause  should  he  reversed  because 
of  the  Joint  form  of  the  Judgment,  but  that 
it  should  be  corrected  in  that  respect  to  con- 
form to  present  conditions. 

[6]  The  accident  to  the  defendant  in  error 
complained  of  occurred  on  the  morning  of 
December  31,  1917.  The  President's  procla- 
mation issued  December  26,  1917,  taking  pos- 
session and  assuming  control  of  railroads 
did  not  take  effect  until  12  o'clock  noon  on 
the  28th  day  of  December,  1917.  The  peti- 
tion allejiies  that  plaintiff  was  employed  by 
tlie  defendant  company  as  brakeman  on  its 
freight  train  No.  Extra  South  Engine  No. 
207,  and  that  when  the  train  reached  a  cer- 
tain point  north  of  possing  switch  near  Un- 
ion City,  in  Canadian  county,  Okl.,  it  was  his 
duty  to  get  off  of  the  engine  of  said  train 
and  run  ahead  of  said  train  and  turn  a 
switch  so  that  said  train  could  be  pulled  into 
said  side  track  and  meet  the  train  coming 
from  the  south;  that  in  running  to  said 
switch  and  when  he  reached  a  point  about 
90  feet  north  of  the  same  on  the  east  side 
of  the  defendant's  track  he  fell;  that  bis 
right  hip  struck  the  end  of  an  exposed  tie 
and  was  badly  dislocated,  and  the  ligaments 
and  muscles  thereof  were  torn  and  strained 
and  sprained  and  the  entire  hip  was  badly 
twisted  and  permanently  injured;  that  his 
back  was  badly  sprained  and  strained  and 
his  left  testicle  was  so  badly  bruised  and 
injured  that  he  was  compelled  to  undergo 
an  operation  and  same  was  removed;  and 
that  said  fall  was  caused  by  the  defendant 
company's  negligently  and  carelessly  per- 
mitting its  roadbed  and  right  of  way  to  be 
uneven  and  rough  and  covered  with  large 
pieces  of  ballast  and  permitting  the  ends  of 
its  ties  to  be  exposed,  rendering  said  places 
dangerous  where  plaintiff  had  to  work,  and 
exposed  plaintiff  to  danger  of  tripping  and 
tailing  over  the  uneven  ground  and  pieces 
of  ballast. 

The  evidence  shows  that  clinkers  and 
chunks  of  ballast  were  the  direct  cause  of 
plaintiff  falling  and  receiving  the  injuries, 
and  shows  conclusively  that  they  had  been 
permitted  to  remain  in  such  condition  by  the 
railroad  for  some  time  prior  to  the  In- 
jury, as  to  how  long  we  cannot  determine 
from  the  evidence,  but  the  evidence  docs 
clearly  show  that  they  were  there  before 
the  26th  day  of  December,  1917. 

This  action  was  commenced  on  the  9th  day 
of  March,  1918.  It  will  be  noted  from  Or- 
der No.  18  of  the  Director  General  of  Rail- 
roads, issued  and  promulgated  on  the  9th 
day  of  April,  1918,  that  suits  against  carriers 
nnder  federal  control  must  be  brought  in  the 
county  or  district  where  the  plaintiff  resides 
or  in  the  count?  or  district  where  the  cause 
of  action  arose,  and  that  on  the  18th  day  of 
April,  1918,  the  order  was  amended  by  Order 


18a,  ordering  that  all  suits  against  carriers 
under  federal  control  must  be  brought  In  the 
county  or  district  where  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause  of  action 
or  in  the  county  where  the  cause  of  action 
arose.  Nowhere  by  act  of  Congress  (Comp. 
St.  S  1974a),  in  empowering  the  President 
through  the  Secretary  <rf  War  to  take  pos- 
session and  assume  control  of  any  system  or 
systems  of  transportation,  etc.,  are  the  places 
provided  for  instituting  suit  for  injuries  re- 
ceived against  any  systems  of  transportation, 
and  the  only  proclamations  designating  such 
places  of  instituting  suit  are  Orders  Nos.  IS 
and  18a  supra.  These  orders  were  both  is- 
sued after  the  filing  of  the  suit  tn  the  Instant 
case.  The  record  shows  that  on  the  6th  day 
of  December,  1919,  Walker  D.  Hlnes,  Director 
General  of  Railroads,  on  bis  own  motion,  by 
his  attorneys,  O.  A.  Coakley  and  C.  O.  Blake, 
requested  the  court  to  make  him  party  de- 
fendant and  to  enter  a  voluntary  appear- 
ance, waiving  service  of  summons  upon  him 
in  place  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  On  the  8th  day  of  De- 
cember, 1919,  the  court  made  an  order  sus- 
taining said  motion  and  gave  the  Director 
General  10  days  in  which  to  answer.  There- 
after, on  the  16th  day  of  December,  1919, 
Walker  D.  Hines  filed  the  following  motion, 
omitting  the  caption : 

"Comes  now  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads  in  charge  of  the  Chicago, 
Rock  Island  &  Pacific  Railroad,  who  hag  been, 
by  order  of  the  court,  made  a  substitute  de- 
fendant in  the'  above  cause  upon  his  own  ap- 
plication, and  voluntarily  appears  herein,  and 
moves  the  court  to  dismiss  the  above-entitled 
action  for  the  reason  that  he  is  without  juris- 
diction to  hear  and  determine  the  matters  and 
things  involved  in  said  controversy,  under  the 
Orders  of  the  Director  General,  No.  18  and 
18a,  true  and  correct  copies  of  which  orders 
are  hereto  attached,  marked  Exhibit  A  and 
Exhibit  B,  respectively,  and  made  a  part  of 
this  motion  as  fully  as  though  the  same  were 
set  out  in  words  and  figures  herein." 

This  motion  was  overruled  by  the  court, 
and  the  Director  General  filed  his  answer. 

The  negligence  of  the  railroad  in  per- 
mitting its  roadbed  and  right  of  way  so 
constructed  and  maintained  to  exist  prior 
to  the  President's  proclamation,  issued  De- 
cember 26,  1917,  and  while  under  its  super- 
vision and  control,  and  to  continue  in  such 
condition  which  caused  the  injury  to  defend- 
ant in  error,  and  the  cause  of  action  hav- 
ing been  commenced  before  the  execution 
of  Orders  18  and  18a,  supra,  by  the  Director 
General  and  the  Director  General,  having  ap- 
peared voluntarily  and  on  his  own  motion, 
sought  the  Jurisdiction  of  the  trial  court  by 
requesting  to  be  made  party  defendant,  sub- 
mitted to  the  Jurisdiction  of  the  court,  and 
thereby  waived  his  right  to  thereafter  ques- 
tion its  Jurisdiction,  and  the  trial  court  did 
not  err  in  overruling  his  motion  to  dismiss. 

It  is  contended  by  plaintiff  in  error  that 
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the  trial  court  errod  In  orerrullng  their  rno- 1  in  any  matter  of  pleading  or  procedure,  unless, 


tion  for  a  new  trial,  and  urged  In  sup- 
port thereof  that  no  primary  negligence  was 
shown,  and  that  the  plaintlfT  relies  solely  up- 
on the  failure  of  those  in  charge  of  oi>erating 
the  railroad  to  provide  him  a  reasonably  safe 
place  to  work,  and  insist  that  the  evidence 
wholly  falls  to  show  negligence  In  this  re- 
spect, and  that  the  trial  court  should  have 
instructed  the  jury  to  return  a  verdict  for 
the  defendant. 

We  have  carefully  examined  the  evidence 
adduced  at  the  trial,  and  believe  that  it  rea- 
sonably supports  the  verdict  and  Judgment 
rendered.  Authorities  are  numerous  to  the 
effect  that,  where  there  is  any  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
jury  or  the  judgment  of  the  court  in  an 
action  of  purely  legal  cognizance,  the  same 
will  not  be  set  aside  on  appeal  on  the  ground 
that  It  is  contrary  to  the  evidence.  Incor- 
porated Town  of  Sallisaw  v.  Chappelle,  171 
Pac.  22;  New  State  Grocery  Co.  v.  Wiles, 
S2  Okl.  87,  121  Pac.  252;  Kiser  v.  Nichols, 
35  Okl.  8,  128  Pac.  103 ;  City  of  Wynnewood 
V.  Cox,  31  Okl.  563,  122  Pac.  628,  Ann.  Cas. 
1913E,  349. 

The  two  photographs  introduced  in  evi- 
dence of  which  counsel  complain  in  their  re- 
maining assignment  of  error  consist  of  views 
taken  at  the  scene  of  the  accident  some  time 
after  its  occurrence.  It  seems  that  almost 
three  months  after  the  accident  the  plaintiff, 
after  resetting  the  stage  in  as  nearly  as  pos- 
sible the  same  condition  it  was  at  the  time 
of  his  injury,  reacted  the  salient  features 
vt  the  accident  and  had  the  same  photo- 
graphed something  on  the  plan  of  a  moving 
picture.  One  of  the  photographs  shows  the 
plaintiff  in  the  act  of  stepping  on  a  clinker 
in  his  pathway,  which  he  placed  in  position 
for  the  purpose  of  the  picture,  and  the  other 
shows  him  lying  by  the  side  of  the  railway 
track  after  his  fall.  We  have  examined 
these  photographs  in  connection  with  plain- 
tiff's oral  testimony,  and  are  wholly  unable 
to  perceive  that  they  in  any  way  add  to  or 
detract  from  the  force  of  plaintiff's  oral 
statements  in  describing  the  way  the  accident 
occurred.  No  doubt,  the  photographs  were 
taken  and  Introduced  in  evidence  for  the  pur- 
pose of  vizualizlng  in  the  mind  of  the  jury 
the  details  of  the  accident  as  orally  depicted 
by  the  witness  on  the  stand.  If  the  stage 
was  correctly  reset  and  the  pictures  properly 
taken,  and  there  is  no  contention  that  they 
were  not,  we  see  no  harm  In  this.  Unless  it 
appears  from  an  examination  of  the  record 
that  error  of  this  sort  is  harmful,  we  would 
not  be  justified  in  reversing  the  judgment 
upon  this  ground  under  section  6005,  B.  L. 
1910,  which  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  ad- 
inission  or  rejection  of  evidence,  or  as  to  error 


in  the  opinion  of  the  court  to  which  ai>pllcation 
is  made,  after  an  examination  of  the  entire 
record,  it  appears  that  the  error  complained 
of  has  probably  resulted  In  a  miscarriage  of 
justice,  or  conatitutes  a  eabstantlal  violation 
of  a  constitutional  or  statutory  right." 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  Is  modified,  by  striking  out  the 
name  of  the  railway  company  as  a  party  de- 
fendant, and,  as  thus  modified, -afilrmed  as 
against  the  Agent  appointed  under  the  Trans- 
portation Act 


TETER  et  al.  v.  BOARD  OF  EDUCATION 

OF    CITY    OF    DRUMRIGHT. 

(No.   10613.) 

(Supreme  Court  of  Oklahoma.    Jan.  31,  1922.) 

(Syllabut  hy  the  Court.) 

1.  Appeal  and  error  (S=>78l( I)— Appeal  will  be 
dismissed  where  question  has  become  moot. 

When  the  question  presented  by  an  appeal 
has  become  moot^  the  appeal  will  be  dismissed. 

2.  Injunction  ®=»I2— Court  will  not  enjoin  act 
already  done. 

A  court  will  not  entertain  an  action  to  en- 
join a  party  from  doing  that  which  he  has  al- 
ready done.  Parrish  v.  School  Dist.  No.  19  et 
al.,  171  Pac.  461. 

Appeal  from  District  Court,  Creek  County ; 
Lucien  B.  Wright,  Judge. 

Action  by  J.  L.  Teter  and  others  against 
the  Board  of  Education  of  the  City  of  Drum- 
right.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Appeal  dismissed. 

F.  A.  Bittenhouse,  of  Oklahoma  City,  for 
plaintiffs  in  error. 

Burford,  Mlley,  Hoffman  &  Burford,  of 
Oklahoma  City,  for  defendant  in  error. 

KENNAMER,  J.  This  action  was  instttut- 
ed  by  J.  L.  Teter  et  al.,  as  plaintiffs,  against 
Board  of  Education  of  City  of  Drumright, 
defendant  in  error,  to  enjoin  the  defendant 
from  locating  high  school  buildings  and  erect- 
ing the  same,  and  from  delivering  certain 
bonds  of  the  school  district  of  the  city  of 
Drumright  for  the  purchase  of  school  site 
and  erection  of  school  buildings.  The  trial 
court  after  a  hearing  on  the  petition  of  the 
plaintiffs  denied  the  Injunction.  Plaintiffs 
appealed  to  the  Supreme  Court  from  the 
judgment  of  the  trial  court  denying  the  in- 
junction, but  no  supersedeas  bond  was  filed 
superseding  the  judgment  of  the  trial  court 

[2]  Defendant  filed  motion  to  dismiss  the 
appeal  of  the  plaintiffs,  and  for  ground  of  the 
motion  allege  that  the  questions  presented 
by  this  appeal  have  become  moot;  that  the 
acts  sought  to  be  enjoined  by  the  plaintiffs 
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have  long  since  been  fully  performed,  and 
no  Judgment  can  now  be  entered  to  effectu- 
ate the  relief  sought  by  the  plaintiffs. 

It  appears  from  the  affidavit  of  E.  -A. 
Hutchinson,  president  of  the  board  of  educa- 
tion of  the  city  of  Drimiright,  filed  in  support 
of  the  motion  to  dismiss  the  appeal,  that  the 
board  of  education  in  the  discbarge  of  its 
duties  sold  Ihe  bonds  in  controversy,  received 
the  money  for  the  same,  purchased  the  build- 
ing site,  received  a  conveyance  therefor,  and 
erected  the  school  building  on  the  site  pur- 
chased; that  the  board  has  performed  the 
acts  which  the  plaintiffs  sought  to  enjoin. 

[1]  The  motion  to  dismiss  the  appeal  was 
filed  in  this  court  on  January  6,  1922,  show- 
ing fl^vlce  upon  counsel  for  the  plaintiffs  in 
error,  and  no  response  has  been  filed  to  the 
motion.  The  questions  in  controversy  having 
become  moot,  the  appeal  will  be  dismissed. 
Parrish  v.  School  District  No.  19  et  al.,  171 
Pac  461 ;  Doctors'  Oil  Co.  ▼.  Adair  et  al.,  200 
Pac.  858. 

The  appeal  Is  dismissed. 

PETCHPORD,  V.  C.  J.,  and  JOHNSON, 
MILIAR,  BLTING,  and  NICHOLSON,  JJ., 
concur. 


PEOPLES  NAT.  BANK  OF  KINGFISHER  V. 
RICKORDS.      (No.    10468.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

(Syllahu*  by  t^  Court.) 

1.  Appeal  and  error  «s>IOOI(l)— Verdlot  sap- 
ported  by  competent  evidence  not  disturtied. 

In  a  civil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury,  and  no 
prejudicial  errors  of  law  are  shown  in  the  in- 
structions of  the  court  or  its  ruling  on  law 
questions  presented  during  the  trial,  the  ver- 
dict and  finding  of  the  jury  will  not  be  disturb- 
ed on  appeal. 

2.  Payment  «=365(6)— Is  never  proeumed  when 
debt  Is  proven  and  burden  Is  on  debtor  to' 
show  discharge. 

Payment  is  not  presumed,  and  when  the 
antecedent  existence  of  an  indebtedness  is 
proven,  the  burden  of  proving  its  discbarge  by 
payment  is  upon  the  debtor  or  person  alleging 
the  payment. 

Appeal  from  District  Court,  Kingfisher 
County;   James  B.  CulUson,  Judge. 

Action  by  Mary  J.  Rickords  against  the 
People's  National  Banlc  of  Kingfisher.  Ver- 
dict for  plaintiff,  motion  for  new  trial  over- 
ruled. Judgment  tor  plaintiff,  and  defendant 
appeala    Affirmed. 

Boynton  ft  RelUy,  of  Kingfisher,  for  plain- 
tiff In  error. 


B.  M.  Bradley,  of  Kingfisher,  for  defend- 
ant in  error. 

McNEIIjIj,  J.  This  action  was  commenced 
in  the  district  court  of  Kingfisher  county  by 
Mary  J.  Rickords  against  the  People's  Na- 
tional Bank  of  Kingfishfer  for  the  sum  of 
$68.15,  alleged  to  have  been  deposited  with 
the  bank.  The  defendant  answered,  plead- 
ing a  general  denial,  and  also  pleaded  pay- 
ment. To  this  answer  the  plaintiff  filed  a 
general  denial. 

The  miaterial  facts  regarding  this  transac- 
tion may  be  stated  as-  follows:  On  July  6, 
1918,  plaintiff  deposited  with  tbe  bank  a 
check  for  $799.70  dravra  upon  another  bank 
In  Kingfisher,  at  the  time  the  bank  issued  a 
deposit  slip,  omitting  the  caption,  which  is 
as  follows: 

Checks  as  tollows:    (In  pencil) |7W  W 

Note    $100  00 

30  00 
lat.    156    m  66 

tetis 

(In  Ink.) 
Cert    (In    ink.) (816 

Dep two  OS 

The  only  controversy  Is  over  ,the  item  of 
$68.15.  The  first  portion  of  tbe  deposit  slip 
Is  written  with  lead  pencil  and  tbe  other  part 
Is  ink.  The  Item  of  $68.16  appears  opposite 
the  abbreviation  (cert).  It  is  the  contention 
of  the  cashier  of  tbe  bank  that  be  paid  this 
amount  to  Mr.  Rickords  at  the  time  of  mak- 
ing the  deposit.  Mr.  Rickords  and  hia  14 
year  old  son,  who  was  present  at  the  ^me 
the  deposit  was  made,  denies  that  any  money 
was  paid  to  Mr.  Rickords  by  the  cashier  at 
the  time.  The  alleged  error  was  discovered 
In  a  few  days,  and  tbe  parties  were  unable 
to  agree  regarding  the  same,  and  in  about  30 
days  this  action  was  commenced.  At  tbe 
close  of  the  evidence  tbe  court  advised  the 
jury  in  instruction  No.  1  that  the  burden  of 
prcxif  in  tbe  case  was  ui>on  tbe  defendant  to 
prove  by  a  preponderance  of  the  evidence 
that  It  paid  tbe  plaintiff  the  $68.15.  Tbe 
Jury  returned  a  verdict  in  favor  of  plaintiff 
for  said  amount.  Motion  for  new  trial  was 
tiled  and  overruled,  and  judgment  rendered 
for  the  plaintiff.  From  said  judgment  the 
defendant  has  appealed. 

[1,  2]  The  only  assignment  of  error  con- 
tained in  plaintiff  In  error's  brief,  which 
presents  any  question  for  review,  is  tbe  gen- 
eral assignment,  "errors  of  law  occurring  at 
the  trial  and  excepted  to  by  the  defendant." 
The  plaintiff  in  error  in  its  brief  presents 
many  questions.  The  first  is  that  the  court 
erred  in  instructing  tbe  Jury  that  the  burden 
of  proof  was  upon  the  defendant  to  prove 
that  it  had  paid  plaintiff  tbe  $68.16  in  ques- 
tion.   We  think  there  was  no  error  In  tbia 
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Instroction  under  the  evidence  and  pleadings. 
WhUe  it  is  true,  the  burden  in  tbe  first  in- 
stance was  upon  the  plaintiff  to  prove  that 
she  had  made  a  deposit  with  the  bank.  The 
bank  in  its  testimony  admitted  that  It  received 
on  behalf  of  plaintiff  the  check  for  $799.70. 
Having  admitted  receiving  this  check,  the 
relation  of  debtor  and  creditor  existed  for 
this  amount.  The  bank  having  admitted  re- 
ceiving this  amount,  the  burden  then  was 
upon  it  to  show  that  it  had  accounted  for 
the  same.  It  attempted  to  do  this  by  show- 
ing that  It  bad  paid  notes  and  interest 
amounting  to  $131.55.  The  plaintiff  admitted 
this,  so  there  was  no  question  over  this 
amount  The  bank  contended  It  paid  Mr. 
Rickords  $68^5  in  cash.  Mr.  Blckords  and 
the  son  d«iy  this.  The  bank  having  admitted 
recdving  the  money  and  having  pleaded 
payment,  the  burden  was  upon  it  to  prove 
thte  fact  See  Ince  Nursery  Oo.  v.  Sams,  177 
Pac.  370;  State  v.  Emery,  174  Pac.  770; 
Boorigle  Bros.  v.  Qulnn-Barry  Tea  &  Ck>flee 
Co.,  176  Pac.  391;  Standard  Fashions  Co. 
r.  Joels,  60  Okl.  1S6,  159  Pac.  846;  Edwards 
V.  Johnston  Larimer  Dry  Ooods  Co.,  59  Okl. 
101,  168  Pac.  446.  Having  disposed  of  this 
question,  there  is  no  other  question  that  can 
be  material  in  the  case.  There  is  no  dispute, 
except  as  to  one  item,  and  that  was  a  ques- 
tion of  fact,  and  there  is  sufficient  evidence 
in  the  record  to  support  the  verdict  of  the 
Jury,  and  in  fact  the  evidence  on  b^alf  of 
plaintiff  was  positive,  and  the  evidence  on 
behalf  of  defendant  was  not. 

Plaintiff  in  error  contends  that,  the  plain- 
tiff having  presented  her  case  upon  the  the- 
ory that  the  burden  of  proof  was  upon  her, 
it  was  error  for  the  court  to  shift  this  bur- 
den. Under  the  pleadings  the  burden  of 
proof  was  first  upon  the  plaintiff  to  prove 
the  transaction  with  the  bank  wherein  the 
bank  became  indebted  to  her ;  when  the  bank 
admitted  this,  then  there  was  no  burden  to 
prove  this  fact,  because  it  was  admitted. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  afSrmed. 

PITCHFORD,  V.  0.  J.,  and  JOHNSON, 
NIOHOLSON,  and  KBNNAMER,  JJ.,  concur. 


la  re  SABO.    (No.  A-4t99.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
Feb.  8,  1922.) 

(Byllabu*  iy  th«  Court.) 
RMord  aad  Jadoneirt  held  regular  and  lawfal. 
This  court  finds,  upon  a  careful  examina- 
tion of  the  record  in  this  case,  that  the  pro- 
ceedings leading  up  to  the  conTiction  of  the 
defendant  were  in  all  respecta  regular  and  in 
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conformity  to  law,  and  that  the  Judgment  of  the 
court  is  In  compliance  with  the  laws  and  pro- 
cedure in  homicide  cases. 

Steve  Sabo  was  convicted  of  murder  and 
sentenced  to  death,  and  the  Governor  was 
notified  and  requested  an,  opinion  of  the 
Oriminal  Court  of  Appeals.  Opinion  furnish- 
sd,  holding  the  Judgment  of  conviction  law- 
ful. 

Opinion  of  the  Judges  of  the  Criminal 
Court  of  Appeals  in  Response  to  a  Request  of 
Hon.  J.  B.  A,  Robertson,  Governor  of  the 
State  of  Oklahoma. 

Sir:  In  response  to  your  official  communi- 
cation of  ITebruary  6, 1922.  addressed  to  this 
court,  asking  for  an  opinion,  as  provided  in 
section  5969,  B.  U  1910,  in  the  matter  of 
the  convichon  ci  Steve  Sabo  of  the  crime  of 
murder,  in  the  district  court  of  Coal  county, 
OkL,  on  the  16th  day  of  December,  1921,  and 
who  was  on  the  23d  day  of  December,  1921, 
by  the  Judgment  of  the  court,  sentenced  to 
be  put  to  death  by  electrocution  on  the  17th 
day  of  March,  1922,  within  the  state  peniten- 
tiary at  McAlester,  Okl.,  as  by  law  provided, 
we  hereby  respectfully  submit  the  following 
opinion  of  the  Judges: 

BBSSEY,  J.  It  appears  from  the  tran- 
script of  the  record  submitted  to  us  by  you 
that  Steve  Sabo  was  prosecuted  in  the  dis- 
trict court  of  Coal  county,  Okl,,  upon  an  in- 
dictment filed  In  said  court  on  the  27th  day 
of  September,  1921,  charging  this  defendant 
with  the  murder  of  Sophia  Sabo  in  said  coun- 
ty on  the  18th  day  of  September,  1921,  by  com- 
mitting an  assault  upon  said  Sophia  Sabo 
with  a  knife  or  some  sharp  instrument.  In- 
flicting certain  fatal  wounds,  from  the  effect 
of  which  she  died. 

The  record  shows  that  this  defendant  was 
duly  arraigned  and  entered  his  plea  of  not 
guilty;  that  he  was  represented  by  counsel ; 
that  the  Jury  was  regularly  Impaneled  and 
sworn;  that  the  trial  proceeded  in  a  regular 
and  orderly  manuer,  resulting  in  a  verdict  of 
the  Jury  assessing  the  death  penalty;  that 
the  judgment  of  the  trial  Judge  was  pro- 
nounced, sentencing  the  defendant  In  accord- 
ance veith  this  verdict;  and  that  the  proceed- 
ings of  the  trial,  as  disclosed  by  this  record, 
show  that  the  defendant  was  accorded  a  fair 
and  impartial  trial,  according  to  the  laws 
and  procedure  in  such  cases. 

The  rec(»-d  discloses  that  beyond  a  doubt 
the  defendant  was  guilty  of  an  unprovoked, 
premeditated,  and  atrocious  murder,  as  charg- 
ed, and  that  all  the  formalities  of  law  essen- 
tial to  the  rendition  of  Judgment  Involving 
the  taking  of  human  life  were  observed,  in 
the  manner  and  form  provided  by  the  laws 
of  this  state. 

DOYLE,   P.  J.,  concurs. 
HATSON,  J.,  not  partidpating. 
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ANDERSON   v.  STATE.      (No.   A-3843.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  11,  1922.) 

fSpllaiut  &y  the  Court.) 
CrialHl  law  i&=3225— Indictment  and  informa- 
ttaa  <s=>4l(6),  45— Case   may  be  proceeded 
witk  by  laforMalion  after  sustalnina  demur- 
r«r  t«  iadtetBieat,  but  there  must  be  an  ex. 
aaiaiai  trial  aaless  waived;  failure  to  move 
to  ^uash  amounts  to  a  waiver. 
Where  a  demurrer  is  sustained  to  an  in- 
dictment, and  the  court  is  of  the  opinion  that 
the  objection  on  which  the  demurrer  is   sus- 
tained] may  be  avoided  in  a  new  indictment  or 
information,  the  court  may  direct  the  case  to 
be  further  proceeded  against  by  information, 
but  in  such  case  it  is  necessary  to  accord  the 
accused   an   examining  trial  unless   the   same 
be  waived  by  him. 

(a)  Where  the  accused  proceeds  to  trial, 
where  such  an  information  is  filed  without  _a 
preliminary  examination  or  waiver  of  same,  his 
failure  to  object  by  motion  to  quash  or  set 
aside  the  information  amounts  to  a  waiver  of  a 
preliminary  examination. 

(b)  Where,  however,  the  accused  moves  to 
quash  the  information  so  filed,  and  no  pre- 
liminary examination  was  had  or  waived  by  him 
after  the  demurrer  to  the  indictment  had  been 
sustained,  there  was  no  waiver  of  Us  constitu- 
tional right  to  a  preliminary  examination  be- 
fore prosecution  by  information,  as  provided  in 
section  17,  article  2,  of  the  Constitution. 

Appeal  from  District  Court,  Custer  Coun- 
ty; Thomas  A.  Edwards,  Judge. 

J.  H.  Anderson  was  convicted  of  the  crime 
of  forgery  in  the  second  degree  and  sentenced 
to  serve  a  term  of  four  years  in  the  state 
penitentiary  and  appeals.  Reversed  and  re- 
manded. 

T.  W.  Jones,  Jr.,  of  Weatherford,  and  B. 
U  Mitchell,  of  Clinton,  tot  plaintiff  In  error. 

George  F.  Short  Atty.  Gen.,  and  R.  E. 
Wood,  Asst.  Atty."  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Custer  county,  wherein  the 
plaintiff  in  error,  J.  H.  Anderson,  was,  on 
the  6th  day  of  April,  1920,  convicted  of  the 
crime  of  forgery  In  the  second  degree  and 
sentenced  to  serve  a  term  of  four  years  in  the 
state  penitentiary  at  Granite,  Okl.  From  the 
Judgment  rendered  against  him,  an  appeal 
has  been  taken  to  this  court  and  several 
grounds  (tf  alleged  error  are  urged  for  a  re- 
versal of  the  Judgment,  among  which  is  a 
ground  that  the  plaintiff  In  error  was  tried 
and  convicted  of  a  felony  by  Informiation, 
without  having  been  accorded  a  preliminary 
examination  or  having  waived  the  same,  all 
over  his  objection  and  exception,  which  more 
fully  appears  hereafter. 

The  record  discloses  that,  at  the  November 
term,  1919,  of  the  district  court  of  Custer 
county,  Okl.,  a  grand  Jury  returned  an  in- 


dictment against  the  said  J.  H.  Anderson  in 
which  he  was  charged,  in  substance,  with — 

"having  in  his  possession  a  forged  and  counter- 
feit negotiable  note  then  aud  there  knowing 
the  said  note  to  be  false,  forged,  and  counter- 
feit and  with  tSe  intent  to  utter  the  same  as 
true  to  sundry  persons  to  the  grand  jury  mi- 
known,  and  with  the  intent  to  defraud  some 
persons  unknown  to  the  jurors." 

To  this  indictment  a  demurrer  was  inter- 
posed by  the  defendant  and  the  same  was 
sustained  by  the  trial  court.  Upon  sustain- 
ing the  demurrer  to  the  Indictment  the  trial 
court  made  an  order  directing  the  county  at- 
torney of  Custer  county  to  file  an  informa- 
tion against  the  defendant,  charging  said  of- 
fense. Thereafter,  pursuant  to  said  order, 
the  county  attorney  did  file  an  information 
against  this  said  defendant  in  said  court, 
charging  him  with  the  same  offense.  There- 
after the  defendant  was  called  for  arraign- 
ment on  said  Information  and  interposed  a 
motion  to  quash  the  same  for  the  reason  that 
no  preliminary  complaint  was  ever  filed 
against  him,  charging  said  offense,  and  no 
preliminary  examination  had  or  waived  by 
the  said  defendant  The  motion  to  quash  tbe 
information  was  overruled  and  exceptions 
saved  by  the  defendant  Thereafter  the  de- 
fendant demurred  to  the  Information,  which 
demurrer  was  overmled  and  exceptions 
saved.  Thereafter  a  Jury  was  impaneled  and 
sworn,  and  the  trial  proceeded,  resulting  in 
a  verdict  and  Judgment  as  above  Indicated. 

Section  17,  article  2,  of  the  Constitution, 
provides  In  part: 

"No  person  shall  be' prosecuted  eriminaUy  in 
courts  of  record  for  felony  or  misdemeanor 
otherwise  than  by  presentment  or  indictment  or 
by  information.  Xo  person  shall  be  prosecuted 
for  a  felony  by  information  without  having  had 
a  preliminary  examination  before  an  examining 
magistrate,  or  having  waived  such  preliminary 
examination." 

Construing  said  constitutional  proTlsion  in 
the  case  of  Williams  t.  State,  6  OkL  Cr.  873, 
118  Pac.  1006,  It  Is  held: 

"Section  17,  Bill  of  Rights,  prescribes:  "No 
person  shall  be  prosecuted  for  a  felony  by  In- 
formation without  having  had  a  preliminary 
examination  before  an  examining  magistrate, 
or  having  waived  such  preliminary  examina- 
tion.'  Held,  that  under  the  constitutional  pro- 
vision the  precedent  fact  that  a  preliminary  ex- 
amination has  been  had  or  waived  constitutes 
a  jurisdictional  basis  for  a  prosecution  on  in- 
formation in  the  district  court.  It  is  the  fact 
that  there  was  a  preliminary  examination,  or 
a  waiver  thereof,  and  a  judicial  determination 
thereon  by  the  examining  magistrate  that  a 
felony  has  been  committed,  and  that  there  Is 
probable  cause  to  believe  that  defendant  Is 
guilty  thereof,  that  confers  jurisdiction  on  the 
district  court  and  authorizes  the  county  attor- 
ney to  file  an  information  in  said  court  charg- 
ing the  crime  committed  according  to  tbe  facta 
in  evidence  on  such  examination;  or  for  the  of-' 
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fenae  charged  in  the  prelini,in«ry  mformation 
when  such  examination  haa  been  waived  b;  the 
defendant." 

See,  also,  Tucker  v.  State,  9  Okl.  Cr.  587, 
132  Pac.  825;  Sayers  v.  State,  10  Okl.  Cr. 
195,  135  Pac.  944;  Sayers  t.  State,  10  Okl. 
Cr.  233,  135  Pac.  1073. 

Section  5795,  Revised  Laws  1910,  of  the 
chapter  on  Criminal  Procedure  provides: 

"If  the  demurrer  is  sustained,  the  judgment 
is  final  upon  the  indictment  or  information  de- 
murred to,  and  is  a  bar  to  another  prosecution 
{or  the  same  offense,  unless  the  court,  being 
of  opinion  that  the  objection  on  which  the  de- 
murrer is  sustained  may  be  avoided  in  a  new 
indictment  or  information,  direct  the  case  to  be 
resubmitted  to  the  same  or  another  grand  jury, 
or  that  a  new  information  be  filed." 

In  Davenport  v.  State  (Okl.  Or.  App.)  not 
yet  [officially]  reported,  202  Pac.  18,  it  is 
held: 

"Under  sections  5794  to  5797,  induaive.  Re- 
vised Laws  1910,  if  a  demurrer  to  an  indict- 
ment or  information  is  sustained  and  the  court 
is  of  the  opinion  that  the  objection  to  the 
demurrer  may  be  avoided  by  a  new  indictment 
or  information,  the  direction  of  the  court  to 
hold  the  defendant  for  further  prosecution 'is 
sufficient  to  prevent  a  judgment  bar  arising 
from  sustaining  the  demurrer,  if,  from  the  lan- 
guage used  in  the  order,  it  may  be  fairly  in- 
ferred that  the  court  intended  that  the  case  be 
resubmitted  to  a  grand  jury  or  that  a  new  in- 
formation be  filed.  When  the  prosecution  for 
a  felony  is  commenced  by  the  return  of  an  in- 
dictment, to  which  a  demurrer  is  afterwards 
sustained,  and  the  court  is  of  the  opinion  that 
the  defects  in  the  indictment  may  be  cured  by 
a  new  indictment  or  information,  the  court  has 
the  alternate  discretion  of  directing  that  the 
case  be  submitted  to  the  same  or  another 
grand  jury  or  that  a  new  information  be  filed. 
In  Case  of  filing  a  new  information  it  is  nec- 
essary that  an  examining  trial  be  had  unless 
the  same  be  waived  by  the  accnsed. 

While  this  court  has  held  that.  In  prosecu- 
tions for  felony  by  informations,  the  defend- 
ant may  waive  his  righ^  to  a  preliminary  ex- 
amination, and  does  waive  the  same  where 
no  objection  is  made  to  the  prosecution  in 
tbe  trial  court,  that  is  not  the  condition  of 
this  record.  Here  the  defendant  by  timely 
objection — ^namely,  by  motion  to  quash  the 
information  because  no  prdimlnary  examina- 
tion had  been  had  or  waived — ^fully  saved 
and  did  not  waive  his  constitutional  right  to 
a  preliminary  examination  before  trial  for  a 
felony  prosecution  by  information. 

Unless  the  preliminary  examination  was 
waived,  where  the  question  is  properly  pre- 
sented to  the  trial  court  as  in  this  case,  it 
is  a  denial  of  the  defendant's  constitutional 
right,  as  provided  In  section  17,  article  2, 
supra,  to  try  the  defendant  on  a  felony 
charge  by  information,  without  a  preliminary 
examination,  and  the  district  court  had  no 
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Jurisdiction  to  try  this  defendant  on  this 
charge  because  no  preliminary  examinati<Hi 
was  accoi'ded  him  nor  waived  by  him,  and  the 
question  was  properly  presented  by  his  mo- 
tion to  quash  tbe  information.  In  view  of 
these  specific  provisions  of  section  17,  article 
2,  of  the  Constitution,  supra,  an  ex  parte 
examination  by  a  grand  jury  cannot  be  used 
as  a  substitute  for  a  preliminary  examina- 
tion before  an  examining  magistrate,  and 
section  5795,  Revised  Laws  1910,  supra,  must 
be  construed  tn  connection  with  tbe  provi- 
sions of  section  17,  article  2,  of  tbe  Consti- 
tution. 

The  Attorney  General  has  filed  a  confes- 
sion of  error  recommending  that  the  Judg- 
ment be  reversed  upon  the  grounds  stated  in 
this  opinion.  Tbe  conclusion  is  reached  that 
the  confession  of  error  of  the  Attorney  Gen- 
eral is  well  foimded  in  law.  For  reasons 
stated,  the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded  to  the  trial 
court  for  further  proceedings  not  inconsistent 
with  this  opinion. 

DOYLE),  P.  J.,  and  BESSEY,  J.,  concur. 


STATE    V.    HUDSON.      (No.   A-3802.) 

(Crimia;d  Gourtt  of  Appeals   of  Oklahoma. 
April  19,  1922.) 

fSyllalmi  hv  Editorial  Btaff.) 

Criminal  law  «=>I08I— Appeal  by  state  with* 
out  service  of  notice  on  defondant,  without 
proof  that  he  could  not  b«  found,  or  that 
a  notice  was  posted,,  held  not  to  give  Juris- 
diction. 
.Under  Rev.  Laws  1910,  §  5992,  requiring 
notice  of   appeal   to   be   served   on   defendant 
where  appeal  is  taken  by  the  state  or  post- 
ed three  weeks  in  the  office  of  the  clerk  of 
the  district  court  if  tbe  defendant  cannot  be 
found  in  the  county,  the  service  of  a  notice  of 
appeal  upon  the  clerk  of  the  court  of  the  county 
and  upon  counsel  for  the  defendant  instead  of 
on  defendant  himself  held  insufficient  to  give 
the  Criminal  Court  of  Appeals  jurisdiction  in 
the  absence  of  proof  that  defendant  could  not 
be  found  within  the  county,  and  that  in  his  ab- 
sence a  notice  was  posted  for  three  weeks  in 
the  office  of  the  defk  of  the  court  as  required 
by  such  statute. 

Appeal  from  District  Court,  Payne  Coun- 
ty ;  Arthur  R.  Swank,  Judge. 

M.  W.  Hudson  was  charged  by  information 
with  the  crime  of  perjury.  From  a  Judg- 
ment setting  aside  the  Information,  the 
State  takes  a  pretended  appeal.  Appeal 
dismissed. 

John  P.  Hickam,  of  Stillwater,  for  defend- 
ant in  error. 
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PER  OURIAU.  This  la  a  pretended  ap- 
peal by  the  state  from  a  Judgment  for  defend- 
ant quashing  and  setting  aside  a  certain  In- 
formation filed  In  the  county  coart  of  Payne 
county,  Okl.,  In  which  the  said  defendant, 
M.  W.  Hudson,  was  charged  with  the  crime 
«f  perjury  alleged  to  have  been  committed 
In  a  certain  civil  action  for  damages  in  said 
court  between  M.  W.  Hudson  et  aL,  plaintiff, 
and  the  Commonwealth  Cotton  Oil  Company, 
defendant 

Counsel  for  tlie  state  attonpted  to  take 
this  appeal  by  service  of  a  notice  of  appeal 
upon  the  court  clerk  of  Payne  county  and 
also  by  service  of  a  similar  notice  upon  coun- 
sel for  defendant.  No  notice  was  served  up- 
on defendant  himself,  nor  is  there  any  proof 
that  defendant  could  not  be  found  within 
the  ootuty,  and  that  In  his  absence  a  notice 
was  posted  for  three  weeks  In  the  office  of 
the  court  clerk  as  provided  by  section  6992, 
Revised  Laws  1910.  There  was  no  attempt 
to  perfect  this  appeal  by  the  service  of  any 
summonb  in  error,  nor  is  there  any  waiver 
of  the  issuance  and  service  of  any  summons 
in  error  by  counsel  representing  the  defend- 
ant 

Where  the  appeal  is  tak«i  by  the  service 
of  notices  as  provided  in  section  6992,  the 
statute  must  be  strictly  complied  with  by 
the  service  of  a  written  notice,  where  the 
appeal  is  taken  by  the  state,  both  upon  the 
clerk  of  the  court  where  the  Judgment  was 
entered  and  a  similar  notice  upon  the  defend- 
ant, if  he  can  be  found  within  the  connty, 
and,  if  the  defendant  cannot  be  found  with- 
in the  county,  then  It  is  incumbent  upon  the 
county  attorney  to  post  a  written  notice  for 
three  weeks  in  the  office  of  the  court  clerk. 
In  this  case  the  state  attempted  to  take  the 
ai>peal  solely  by  serving  the  notices  required 
by  section  6992,  and  failed  to  eiUier  serve 
a  notice  on  the  defendant  or  to  show  tliat  he 
could  not  be  found  in  the  county,  and  there- 
after failed  to  post  a  notice  in  the  manner 
above  set  out  Before  this  court  can  acquire 
Jurisdiction  of  an  appeal,  either  the  notices 
required  by  section  6992  must  be  served  in 
the  manner  and  upon  the  persons  therein 
designated,  or  dse  a  aammons  in  error  must 
lie  issued  and  served,  or  its  issuance  and 
Hervice  waived  as  provided  In  the  Code  of 
Civil  Procedure.  Neithef  of  these  methods 
were  complied  with  by  counsel  for  the  state. 


It  is  apparent,  therefore,  that  this  court 
lias  never  acquired  Jurisdiction  of  the  appeal, 
and  the  same  must  be  dismissed.  State  t. 
Chllders  (Okl.  Cr.)  101  Pac.  IMS. 

For  reasons  stated,  the  pretended  appeal 
is  dismissed. 


Ex  parts  DOCKUM.     (N*.  A-4109.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  IS,  1922.) 

(ByVabut  6y  Biitorial  Staff.) 

Habeas  oorpns  «s>44— In  absence  of  oxtreise 
emergeacy,  eriglnal  application  not  eatertain- 
ed  where  writ  has  not  been  refused  by  the 
district  court. 
The  Criminal  Court  of  Appeals,  in  the  ab- 
sence  of   some    extreme   emergency,   will   not 
entertain  original  applications  for  hal>eaB  cor- 
pus where  such   an   application  has  not  been 
previously  presented  and  the  vrrit  refused  by 
the  district  court  of  the  connty  where  petition- 
er is  restrained. 

Original  petition  by  A.  W.  Dodcum  for 
writ  of  habeas  corpus.  Writ  denied,  and 
cause  dismissed. 

J.  S.  Belt  ot  Walters,  for  patitioaer. 

PER  CURIAM.  Tbe  petition  filed  <m  be- 
half of  A.  W.  Dockum  represents  that  he  U* 
unlawfully  confined  and  restrained  ot  his 
liberty  by  I>.  W.  OriiBn,  superintendent  of 
the  Central  State  Hospital  at  Norman,  Okl. 

It  Is  alleged  that  petitl<»ier  Is  not  insane 
and  was  unlawfully  committed,  and  is  con- 
fined and  restrained  as  an  Inmate  of  said 
ho^ltal  without  cause. 

It  is  not  alleged  In  said  petition  that  an 
application  was  made  to  the  district  court  of 
Cleveland  county  for  writ  of  habeas  corpus 
to  release  petitioner. 

It  is  an  invariable  rule  of  this  court  in 
the  absence  of  some  extreme  emergency,  not 
to  entertain  original  applications  for  wTit  of 
habeas  corpus  where  the  same  has  not  l>een 
preriously  presented  and  tbe  writ  refused  by 
the  district  court  of  tbe  county  where  tbie 
petitioner  is  restrained. 

It  la  therefore  adjudged  and  ordered  that 
the  writ  be  doiied,  and  the  cause  dismlaaed. 
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BURTNER  tt  al.  V.  STATE.     (No.  A-3808.) 

(Crfaniqal  Gonrt  «f  Appeals  of  Oklahoma.    F«b. 
,  18.  1922.) 


tByllabut  hy  the  OovrtJ 

I.  Coaaplraoy  •=»33— EloMoato  of  offouo  to 
dafraad  atato;  mora  Imgalaiitloa  la  ofllolal 
ooaduct  withoat  deaign  to  oheat  atate  will 
not  aiMtaIn  ohargo  of  conspiracy  to  defraud. 
The  giat  of  the  offenae  of  conapiraicy  to  de- 
fraud the  atate  or  an;  gubdiviaion  thereof  la 
a  common  or  joint  purpose  to  perpetrate  the 
fraud,  coopled  with  some  overt  act  designed  to 
conanmmate  the  fraud,  and  where  there  is  no 
criminal  intent  ahown  and  no  fraud  ia  in  fact 
perpetrated  or  attempted,  the  action,  aa  a  mat- 
tar  of  law,  mnat  fail. 

(a)  Mere  irregularities  in  official  conduct, 
without  a  deaign  to  cheat,  are  not  sufflcient  to 
anatain  a  charge  of  conspiracy. 

2:  CrlailaBl  law  «s»93— Couoty  ooart  has  ao 
JartedkrHoa  of  tho  folony  of  oonsplracy  to 
dafraad  tho  atata. 
A  eonapiiaey  to  defraud  tha  atate,  aa  defined 

by  aUtvto   (diapter  260,   Seaa.  Lawa  1016), 

ia  a  fdony  of  which  the  county  court  haa  no 

Jnriadiction. 

3.  Crinlaal  law  «ss903— County  oourta  hava  ao 
JurisdIotlOB  la  aotloa  against  offlcara  for  nila< 
aondaot. 
Section  12  of  article  7  of  our  Constitution 

probibita  county  courta  from  taking  jurisdiction 

*iii  any  action  against  officera  for  miaconduct  in 

oOce." 

Appeal  from  County  Court,  Bogwra  Ooun- 
ty;   Edward  Jordan,  Judge. 

O.  H.  Burtner,  Bay  Sloctor,  and  H.  O. 
Ooad  were  OMivicted  of  conspiracy  to  de- 
fraud and  were  each  fined  $90  and  one-third 
of  the  costa  of  the  prosecution,  and  they  ap- 
peal.   Beveraed. 

Lasbl^  h  Bambo,  of  Tulsa,  and  Jennings 
A  Hall  and  Holtaendorff  &  Holtsendorff,  all 
of  Olaremore,  for  plaintiffs  in  error. 

S.  P.  FreeUng,  Atty.  Oen.,  and  E.  L.  Ful- 
ton, Aast  Atty.  Gen.,  for  the  State. 

BB8SET,  J.  O.  H.  Burtner,  Bay  Sloctor, 
and  H.  O.  Ooad,  plain tiffa  In  error,  who  In 
tlda  opinion  will  be  referred  to  aa  the  de- 
fendants, were  by  Information  filed  In  the 
county  court  of  Rogers  county  on  March  24, 
1920,  diarged  as  foUowa: 

"That  on  or  about  the  10th  day  of  May,  A. 
D.  1919,  in  the  county  of  Rogers,  state  of  Okla- 
homa, one  0.  H.  Burtner,  the  director,  and 
Bay  Sloctor,  the  derk,  of  acbool  district  No.  4 
«f  Sogers  county,  Okl.,  and  H.  O.  Goad,  the 
regular  elected  and  qualified  teacher  for  said 
school  district  No.  4  for  the  school  year  ending 
Juno  80,  1919,  did  then  and  there  willfully  and 
unlawfully  commit  the  crime  of  conspiracy  in 
Uie  following  form  and  manner,  to  wit,  that  ia 
to  say:   OTbat  the  said  O.  H.  Burtner,  as  such 
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director,'  and  the  aaid  Bay  Sloctor,  aa  sudi 
clerk,  and  the  said  H.  G.  Goad,  as  such  teacher, 
all  as  aforesaid,  on  or  about  said  date  and  in 
said  county  and  state,  did  then  and  there  will- 
fully and  unlawfully  conspire  and  act  together 
with  the  intent  and  purpose  to  cheat  and  de- 
fraud school  district  No.  4  of  Rogers  county, 
Okl.,  out  of  lawful  money  of  the  United  States; 
and  in  furtherance  of  the  aforesaid  acta  the 
said  C.  H.  Burtner,  aa  each  achool  diatrict  di- 
rector, and  the  said  Ray  Sloctor,  aa  auch  school 
diatrict  dark,  did  then  and  there  execute,  as 
auch  achool  district  ofBcers,  certain  school  dis- 
trict warrants  to  the  said  H.  G.  Goad,  as  such 
teacher,  for  teacher's  salary,  which  said  school 
district  warrants  were  then  and  there  in  ex- 
cess of  the  contract  salary  of  the  aaid  H.  O. 
Goad  as  such  teacher,  and  they,  the  aaid  C.  H, 
Burtner  and  Ray  Sloctor,  did  then  and  there 
deliver  said  school  district  warrants  to  the 
said  H.  O.  Goad  as  teacher'a  salary,  and  he,  the 
aaid  H.  O.  Goad,  knowing  the  aaid  achool  dis- 
trict warranta  to  be  executed  as  aforesaid,  and 
knowing  aaid  school  district  warranta  to  b« 
in  excess  of  his  salary,  aa  per  hia  contract  with 
school  district  No.  4  as  aforesaid,  did  then  and 
there  receiye  said  school  district  warranta  aa 
salary  for  teaching  said  school  in  said  achool 
diatrict" 


At  the  trial,  April  28,  1920,  the  defendanta 
and  eadi  of  them  were  found  guilty  aa 
charged,  and  by  aubeequent  judgment  of  the 
court  their  punlBbment  was  aaaesaed  at  a  fine 
of  $50  each  and  coata.  From  tbls  judgment 
and  sentoioe  tbey  iffosecate  a  Joint  appeal 
to  this  coart 

The  testimony  dlscloaea  that  defendant  C. 
H.  Burtner  was  school  director  and  defend- 
and  Ray  Sloctor  was  the  derk  of  acbool  dia- 
trict No.  4  of  Rogers  county,  OkL,  and  that 
defendant  H.  O.  Goad  was  one  of  the  teach- 
ers In  said  district,  employed  at  a  salary 
of  $125  per  month;  that  the  other  teadier 
was  his  wife,  who  was  employed  at  a  salary 
of  $90  per  month;  that  bis  salary  was  after- 
wards,, by  mutual  conaent,  reduced  from  $126 
to  $115  per  month,  and  by  verbal  agreement 
entered  Into  between  him  and  the  sdiool 
board  he  was  to  perform  the  janitor  senrioes 
at  the  schoolhonse  at  an  agreed  price  of 
$10  per  month,  making  tbe  combined  salary 
for  sdiool  work  for  Goad  and  bis  wife  $216 
per  month. 

The  state,  to  maintain  the  allegations  set 
forth  in  the  information,  introduced  in  evi- 
dence the  teacher's  contract  and  certain 
sdiool  warrants  issued  t^  the  defendants 
Burtner  and  Sloctor,  one  of  which.  State's 
Ebchlbit  4,  waa  a  warrant  drawn  In  faror 
of  Mr.  and  Mrs.  Goad  in  tbe  amount  of  $206. 
It  was  dalmed  by  the  defendEuits  that  there 
was  an  error  in  the  amount  of  this  warrant, 
as  the  $10  for  janitor  services  was  not  In- 
cluded. State's  Exhibit  6  was  a  warrant 
drawn  in  favor  of  Mr.  and  Mrs.  Ooad  in  the 
amount  of  $225,  wbldi  appears  to  have  cov- 
ered their  joint  salary,  janitor  hire  for  the 
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current  month,  and  Janitor  hire  for- the  pre- 
vious month,  omitted  from  the  warrant 
State's  Exhibit  4.  State's  Exhibit  6  was  a 
warrant  drawn  In  favor  of  Mr.  and  Mrs. 
Goad  In  the  amount  of  $231,  which  was  ex- 
plained as  being  the  joint  salary  of  the  two 
teachers,  $205,  Janitor  hire,  $10,  and  $16  for 
extra  work  performed  in  and  about  the 
schoolhouse  by  OrviUe  GriflBn,  pursuant  to  an 
arrangement  previously  made  with  the  board. 
State's  Exhibit  7  was  a  warrant  drawn-  in 
favor  of  Mr.  and  Mrs.  Goad  in  the  amount 
of  $288.40,  marked  "For  teaching  and  ex- 
penses." This  was  explained  as  being  the 
Joint  salaries  of  the  teachers  and  for  Jan- 
itor services,  amounting  to  $215;  for  labor 
performed  in'  and  about  the  schoolhouse,  $17.- 
50;  registers,  $1.50;  bladders  for  basket 
bails,  $3;  Chelsea  Hardware  Co.,  $.85;  at- 
tending teachers'  convention  at  Oklahoma 
City,  $50.55.  The  evidence  shows  that  these 
teachers  were  Instructed  by  the  county  su- 
perintendent of  Rogers  county  and  by  the 
state  8iQ>erlntendent  of  public  instruction  to 
make  this  tirlp  and  attend  this-  convention 
at  the  expense  of  the  school  district  State's 
EUilbit  8  was  a  warrant  in  favor  of  H.  G. 
Goad  In  the  sum  of  $230  for  teaching  and  | 
expenses,  being  made  up  of  the  combined 
salaries  of  the  teachers,  Janitor  hire,  $7.50 
for  poultry  show,  and  $7.50  egg  money.  It 
appears  that  the  poultry  show  was  for  the 
t>eneflt  of  the  school  clilldren,  and  that  these 
sums  were  paid  as  premiums,  upon  the  In- 
struction of  the  county  superintendent,  and 
that  the  same  were  paid  by  Mr.  Goad  per- 
sonally, who  was  reimbursed  by  this  war- 
rant State's  Exhibit  9  was  a  warrant  in 
the  amount  of  $225  in  favor  of  H.  6.  Goad, 
which  was  $10  In  excess  of  the  combined  sal- 
aries of  the  two  teachers  and  Mr.  Goad's  x^iy 
for  Janitor  services.  Defendants  claim  that 
the  amount  of  this  warrant  was  a  mistake, 
and  that  the  mistake  was  corrected  when 
the  next  warrant  was  drawn,  $10  being  de- 
ducted from  the  following  month's  warrant, 
which  was  State's  Exhibit  10  and  was  in  the 
amount  of  $206. 

While  it  appears  that  some  of  these  war- 
rants were  Issued  to  Mr.  Goad  alone,  they 
were  for  the  combined  salaries  of  Mr.  and 
Mrs.  Goad;  the  wife  testifying  that  they 
were  made  payable  to  her  husband  at  her 
request.  There  was  no  claim  or  contention 
that  any  additional  warrants  were  ever  is- 
sued for  her  salary. 

State's  Extiiblt  13  was  a  warrant  drawn 
In  favor  of  defendant  C.  H.  Bnrtner  In  the 
amount  of  $309.56,  "for  repair  work  on 
schoolhouse  w  s  d."  The  evidence  shows  that 
It  was  found  that  the  school  district  bad  a 
balance  on  hand  at  the  close  of  the  fiscal 
year,  and  that  this  warrant  was  drawn  for 
the  purpose  of  having  funds  available  for 
repairing  the  schoolhouse  and  doing  work 
upon  the  school  grounds  for  the  nest  fiscal 


year,  and  that  this  method  of  using  the  bal- 
ance on  hand  was  suggested  by  the  county 
superintendent  The  defendants  learned, 
however,  that  they  had  been  critidEed  for 
the  drawing  of  this  last  warrant,  and  this 
warrant  was  never  In  fact  cashed,  althoui^ 
the  record  shows  that  the  work  was  done. 
Whatever  Irregnlarity  there  may  have  been 
in  the  drawing  of  this  warrant,  for  aught 
that  appears  in  this  record,  there  was  no 
intent  on  the  i>art  of  any  of  the  defendants 
to  perpetrate  any  fraud  upon  the  school  dis- 
trict and  no  fraud  was  In  fact  perpetrated 
by  the  Issuance  of  this  last  warrant 

[1]  We  assume  that  since  tills  prosecution 
was  commenced  in  the  county  court  It  was 
the  Intention  of  the  state  to  predicate  It  up- 
on a  portion  of  section  2232,  It  L.  1910,  which 
is  as  follows: 

"Criminal  Contpiracy  Defined.  If  two  or 
more  persons  conspire,  either:    •    •    • 

"Fourth.  To  cheat  and  defraud  any  person  of 
any  property  by  any  means  which  are  in  them- 
selves criminal,  or  by  any  means  which,  if  exe- 
cuted, would  amount  to  a  cheat  or  to  obtaining 
money  or  property  by  false  pretenses:    •    •    • 

"They  are  gnilty  of  a  misdemeanor." 

The  gist  of  the  offense  charged  is  a  com- 
mon or  joint  purpose  of  the  defendants  to 
cheat  or  defraud,  coupled  with  some  overt 
act  designed  to  consummate  the  fraud. 

There  are  a  number  of  assignments  of  er- 
ror urged  by  the  defendants,  but  the  Attor- 
ney General,  for  the  state,  has  confessed 
error,  on  the  ground  that  the  evidence  as 
shown  by  this  record  is  insufficient  to  con- 
stitute a  conspiracy  to  defraud  school  dis- 
trict No.  4,  as  above  defined.  Upon  this 
point  we  agree  with  the  Attorney  General, 
and  it  will  therefore  be  unnecessary  to  no- 
tice the  other  assignments  of  error,  excepting 
the  question  of  the  Jurisdiction  pf  the  trial 
court 

The  record  as  a  whole  discloses  that  the 
fiscal  affairs  of  this  school  district  were  han- 
dled in  a  somewhat  Informal  and  Irr^ular 
manner,  but,  considering  all  of  the  evidence, 
it  does  not  appear  that  there  was  any  inten- 
tion on  the  part  of  the  defendants,  or  either 
of  them,  to  perpetrate  any  fraud  upon  the 
district  and  none  in  fact  was  perpetrated. 
Whether  or  not  as  a  matter  of  law,  the  coun- 
ty superintendent  or  the  state  superintend- 
ent of  public  instruction  had  authority  to  di- 
rect these  teachers  to  attend  educational 
conventions  at  the  expense  of  the  school  dis- 
trict we  do  not  decide.  Be  this  as  It  may, 
these  instructions  from  these  superior  officers 
were  admissible  to  show  the  intent  and  pur- 
jwse  of  issuing  the  warrant  in  the  manner  In 
which  It  was  Issued.  The  members  of  the 
board  and  these  school-teachers  may  have 
feared,  for  obvious  reasons,  to  disregard  the 
instructions  of  these  officers.  We  think  that 
we  may  safely  assume  that  this  Item  of  ex- 
pense, as  well  as  the  item  for  poultry  prizes 
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and  the  several  Items  for  repairs,  were  for 
the  benefit  of  the  school  district,  from  which 
ttiey  obtained  value  received. 

[2,  S]  Furthermore,  It  appears  that  one  of 
the  grounds  set  forth  In  the  demurrer  to 
the  Information  was  that  the  court  was  with- 
out Jurisdiction  of  the  cause.  While  this 
challenge  to  the  jurisdiction  of  the  court 
Is  not  strongly  urged  in  defendants'  brief,  we 
■iae  inclined  to  hold  that  thla  objection  was 
well  talien.  A  conspiracy,  as  defined  by  chap- 
ter 260,  p.  621,  Session  Laws  1915,  Is  as  fol- 
lows: 

"If  two  or  more  persona  conspire  either  to 
commit  any  offense  against  the  state  of  Okla- 
homa, or  to  defrand  the  state  of  Oklahoma  in 
•ny  manner  or  for  any  person,  and  if  one  or 
more  of  such  parties  do  any  act  to  effect  the 
«bject  of  the  conspiracy,  all  the  parties  to  such 
conspiracy  shall  be  liable  to  a  penalty  of  not 
more  than  $10,000  or  to  imprisonment  for  not 
more  than  two  years  or  to  both  fine  and  im- 
prisonment In  the  discretion*  of  the  conrt  or 
Jnry." 

The  Information  in  this  case,  appar^itly 
predicated  upon  section  2232,  R.  L.  1910,  be- 
fore quoted,  also  states  an  oflFense  under  the 
1915  statute  last  above  quoted.  It  was  held 
by  this  court  in  the  case  of  State  v.  Yoimg, 
203  Paa  484,  decided  January  10,  1922,  not 
yet  ofildally  reported,  that  such  an  offense 
Is  a  felony.  If  the  offense  charged  is  a  fel- 
ony, the  county  court  for  that  reason  would 
be  without  jurisiliction  to  try  the  cause. 
True,  the  complaint  here  does  not  specify 
that  the  acts  complained  of  were  feloniously 
done,  but  the  conspiracy  to  commit  the  of- 
fense of  defrauding  the  school  district  was 
an  offense  against  the  state  of  Oklahoma,  in 
that  it  affected  the  revenues  of  the  state  as 
well  as  the  revenues  of  the  school  district 
Section  2232,  R.  U  1910,  supra,  makes  it  a 
misdemeanor  to  conspire  to  defrand  "any 
person."  The  1915  statute  makes  it  a  felony 
to  conspire  to  defraud  the  state.  A  school 
district  being  a  subdivision  of  the  state,  it 
would  seem  that  the  offense  charged  in  the 
information  comes  within  the  latter  statute 
rather  than  within  the  former. 

In  construing  the  statutes  above  quoted. 
we  must  not  lose  sight  of  the  constitutional 
limitations  affecting  the  Jurisdiction  of  coun- 
ty courts.  Section  12  of  article  7  of  our  Con- 
stitution provides  that  the  county  conrt  shall 
not  have  Jurisdiction  "in  any  action  against 
officers  for  misconduct  in  office."  To  us  it 
appears  that  this  prosecution  is  in  effect  an 
action  against  officers  for  misconduct  in  of- 
fice and  comes  within  the  constitutional  pro- 
hibition depriving  county  courts  of  Jurisdic- 
tion in  such  actions. 

The  reasons  for  these  deductions  are  very 
fully  and  ably  analyzed  by  Presiding  Judge 
Doyle  in  the  case  of  State  v.  Young,  supra. 


The  Judgment  of  the  trial  court  is  re- 
versed. 

DOTLB,  P.  J.,  concurs. 
UATSON,  J.,  not  participating. 


CUVCK  at  al.  V.  RICO  EXPLORATION  CO. 
(No.  1917.) 

(Supreme  Conrt  of  Arizona.     Feb.  2,  1922.) 

1.  Fraods,  atatote  of  «S3I8(3)— Assumption  of 
debt  not  within  statute. 

An  assumption  of  a  debt  in  consideration  of 
transfer  of  property  does  not  fall  within  dv. 
Code  1918,  par.  3272,  requiring  a  writing  to 
charge  one  to  answer  for  the  debt  of  another. 

2.  Contracts  «=3l87(4)— Creditor  nay  soforoo 
assumption  of  debt. 

Where  a  debt  is  assumed  in  consideratioB 
of  transfer  of  property,  the  creditor  may  en- 
force the  debt  against  the  one  assuming  it 

Appeal  from  Sup«rior  Court;  Mohave 
Ciounty;  E.  Elmo  Bollinger.  Judge. 

Action  by  O.  D.  Clack  and  others  against 
the  Rico  Exploration  Company.  Judgment 
for  defendant  and  plalnUflCs  appeal.  B«- 
versed  and  remanded,  with  directions. 

Caiarles  L.  Lewis,  of  Kingman,  for  appel- 
lants. 

ROSS,  0.  J.     O.  D.,  W.  W„  and  0.  H. 

Clack  brought  suit  against  the  Rico  Explora- 
tion Company,  a  corporation,  for  the  sum  of 
$2,500,  alleging  that  it  accrued  to  them  on 
the  promise  of  the  defendant  to  pay  to  them 
the  debt  of  one  W.  W.  Lewis  in  that  amount; 
the  consideration  for  the  promise  being  a 
transfer  from  said  Lewis  of  an  option  upon 
a  certain  mining  claim  to  the  defendant 
The  defendant's  answer  consisted  of  a  goi- 
eral  demurrer  and  a  general  denial.  Judg- 
ment was  entered  in  favor  of  defendant, 
from  which  plaintiffs  appeal. 

[1]  The  evidence  shows  that  plaintiffs,  the 
Clacks,  had  obtained  from  one  John  L^ncli 
a  verbal  option  to  purchase  the  Full  Moon 
mining  claim  for  $20,000,  to  be  paid  at  the 
rate  of  $100  per  month,  and  that  the  first 
payment  had  been  made  when  one  W.  W. 
Lewis  went  to  see  Lynch  about  bnjring  Full 
Sloon  mining  claim  and  was  advised  by 
Lynch  he  could  not  sell  because  of  the  pre- 
vious option  to  the  Clack/^,  but  that  if  the 
Clack  option  was  out  of  the  way,  he  would 
sell  to  said  Lewis.  Thereupon  Lewis  saw  the 
C!lacks,  and  after  isome  dickering  agreed 
to  give  them  $2,500,  to  be  paid  July  1,  1919, 
and  10,000  shares  of  the  stock  of  the  de- 
fendant, Rico  Exploration  Company,  for 
their  bargain,  to  which  the  Clacks  assented 
and  surrendered,  or  called  off,  their  option. 
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Lewis  thou  secured  from  Liynch,  direct  to 
himseU,  an  option  on  said  mine,  agreeing 
to  pay  therefor  the  sum  of  $20,000.  There- 
after Lewis  transferred  the  option  he  ob- 
tained to  defendant  At  the  time  Lewis 
acQuired  the  option  from  Lynch  he  was  sec- 
retary of  the  defendant,  and  conferred  with 
the  president  of  said  defendant  during  and 
after  negotiatl(Hi8.  So,  while  the  eyldence 
does  not  directly  show  that  Lewis  was  act- 
ing as  the  agent  of  the  defendant  In  secur- 
ing the  option,  it  does  show  that  the  defend- 
ant was  interested  In  the  option  in  some 
way.  If  Lynch  was  the  agent  of  the  defend- 
ant and  acted  in  Its  behalf  in  procuring  the 
option,  then  his  promise  to  pay  the  $2,500 
to  the  Clacks  would  in  fftct  have  been  the 
defoidanf s  obligation.  If,  howevw,  he  se- 
cured the  option  in  bis  own  right  and  sob- 
■equently  assigned  it  to  the  defendant  with 
the  promise  to  him  by  the  defendant  to  pay 
the  Clacks  the  $2,600,  the  said  promise  ad- 
mittedly not  being  in  writing,  the  question 
Is  whether  the  promise  Is  void  as  being  with- 
in the  statute  of  frauds.  At  the  close  of  the 
evidence  the  trial  court  said: 

"As  I  understand  the  issues  raised  in  the 
case.  It  now  Unges  on  ••  to  whether  or  not  the 
defendant  company  is  bound  to  pay  this  $2,- 
SOO  which  Lewis  agreed  to  pay.  As  I  under- 
stand the  statute  «f  frauds,  when  a  person  as- 
sumes the  debt  of  another,  it  has  to  t>e  done 
in  writing.  It  looks  like  that  is  the  question  in 
the  case,  and  I  would  not  like  to  pass  on  it  in 
just  a  few  minutes  time." 

It  will  thus  be  seen  that  the  court  was 
satisfied  that  the  evidence  showed  that  the 
defendant  had  promised,  either  as  principal 
or  in  the  assignment  to  it  of  the  option,  to 
pay  the  $2,S00  that  Lynch  owed  the  plalu- 
Uffs,  and,  if  that  is  so,  the  court  very  cor- 
rectly announced  that  the  only  question  was 
as  to  whether  that  promise,  being  oral,  was 
•vlthln  the  statute  of  frauds  and  unenforcea- 
ble. Our  statute  of  frauds  (paragraph  3272, 
C.  O.)  provides,  among  other  things,  that  no 
action  shall  be  brought  upon  any  promise 
or  agreement,  unless  the  same  or  some  mem- 
orandum thereof  shall  be  in  writing  and  sign- 
ed by  the  party  to  be  charged  or  by  swue 
person  thereunto  lawfully  authorized  "to 
charge  any  penon  upon  a  promise  to  an- 
swer for  the  debt,  default  or  miscarriage 
of  rtnother."  It  will  be  noted  that  the  prom- 
ise alleged  and  proved  is  one  made  to  the 
debtor,  Lewis,  and  not  to  the  crediiors,  the 
Clacks,  and  that,  Lewis,  the  debtor,  actually 
imid  to  the  defendant,  in  consideration  of 
its  promise,  the  $2,500,  owing  by  hiin  to  the 
Clacks  in  the  transfer  of  the  option  on  the 
FhiU  Moon  mining  claim.  In  other  words, 
the  $2,500  the  defendant  agreed  with  Lewis 
to  pay  to  the  Clacks  was  part  of  the  consid- 
eration for  the  transfer  by  him  of  the  op- 
tion to  the  defendant.     It  would  therefore 


seem  that  the  promise  does  not  fall  within 
the  statute  of  frauds,  and  that  the  defend- 
ant's promise  was  a  valid  contract  inuring 
to  the  benefit  of  the  plaintiffs.  It  Is  said 
in  20  Cyc.  174: 

"An  oral  promise  to  discharge  the  debt  of 
another,  if  made  to  the  debtor  himself,  is  not 
within  the  statute  of  frauds.  The  statute  ap- 
plies only  to  oral  promises  made  to  a  person  to 
whom  another  is  answerable." 

The  same  authority  states  the  general 
rule  to  be  that  an  assumption  of  debt  in  con- 
sideration of  fransfer  of  property  does 
not  fall  within  the  statute  of  frauds.  25 
R.  C.  L.  506,  I  89,  states  the  general  role 
thus: 

"A  promise  by  one  person,  though  in  no  way 
liable  for  an  existing  debt,  made  to  the  debtor 
for  an  adequate  consideration  to  discharge  the 
debt,  is  not  regarded  as  a  promise  to  answer 
for  the  debt  of  another." 

[2]  And  by  the  same  authority,  at  para- 
graph 80,  the  rule  la  announced  that  the 
purchaser's  oral  promise  to  pay  the  debt 
of  the  seller  or  grantor  of  personal  or  real 
property  is  not  within  the  statute  of  frauds. 
These  authorities  seem  to  be  conclusive  of 
the  question  we  have.  The  defendant's 
promise  was  not  void,  but  a  valid  obligation. 
Since  the  plaintiffs,  while  not  parties  to  the 
defendant's  promise,  furnished  the  consid 
eration  therefor,  they  are  entitled  to  enforce 
its  performance.    6  R.  C.  L.  882,  S  271. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  dlrec- . 
tlons    that   Judgment   be   entered    for  the 
plaintiffs  as  prayed  for  fn  th^r  complaint. 

McALISTBR  and  FLANIOAM.  JX,  oon- 
cnr. 


RICO  CONSOL.  MINING  CO.  v.  RICO  EX- 
PLORATION CO.     (No.  1932.) 

(Supreme   Court  of  Arizona.     Feb.  2,  1922.) 

1.  Appeal  aid  error  «=s770( I)— Doubts  re- 
solved against  appeliee  falllag  to  llle  brleft. 

If  the  Supreme  Court  has  any  doubt  as  to 
what  disposition  should  be  made  of  an  appeal, 
it  will  be  resolved  against  appellee  where  he  liaa 
neglected  to  file  a  brief. 

2.  Judoment  «=3340— Court  nay  not  vacate 
after  six  months,  though  aiotlon  was  made 
within  time. 

Under  Civ.  Code  1918,  par.  flOO,  giving  the 
trial  court  power  to  vacate  a  judgment  within 
six  mouths  after  entry,  the  court  loses  juris- 
diction after  six  mouths  to  pass  on  a  motion 
I  made  during  that  time. 

'  3.  Judgment  «=>349— Court  mqr  at  any  tlaie 

vacate   Judgment   entered    without  Jarisdio* 

tion. 

A  judgment  entered  without  jurisdiction  is 

no  judgment,  and  the  trial  court  may  at  any 


sFor  otlier  mm*  m*  urn*  topic  and  KBY-NUUBBK  In  all  Kay-Numbsred  DlseiU  and  I&dexaa 


Digitized  by 


Google 


Ariz.) 


RICO  CON80L  MINING  CO.  ▼.  RICO  EXPLORATION  CO. 
(104 F.) 


139 


time  vacate,  eTen  after  alx  months  from  entry, ;  with  John  H.  Conway  and  I.  M.  George  as 
nnder  Oir.  Code  1913,  par.  600. 

4.  Judgmest  iS=>203,  346— Second  Judgment  en- 
tared  without  notice  veld. 
Court,  after  having  solemniy  entered  a  judg- 
ment on  the  merits,  may  not  at  a  later  date, 
without  notice,  enter  a  different  Judgment  in 
absolute  diaregard  thereof,  and  a  second  judg- 
ment 80  entered  is  void  and  may  be  vacated  at 
any   time. 

Appeal  from  Superior  Court,  Mohave  Coun- 
ty;   B.  Elmo  Bollinger,  Judge. 

Action  by  the  Rico  Consolidated  Mining 
Comjiany  against  tbe  Rico  Exploration  Com- 
pany. From  an  order  granting  in  part  de- 
ftndant's  motion  to  be  relieved  from  a  Judg- 
ment for  plaintiff,  the  latter  appeals.  Af- 
firmed. 

Charles 
lant 


L.  Lewis,  of  Kingman,  for  appei- 


ROSS,  C.  J.  Tbe  Rico  Consolidated  Min- 
ing Company,  claiming  to  be  tbe  owner  and 
entitled  to  tbe  possession  of  certain  personal 
pro];>erty,  brought  action  for  its  recovery 
against  the  Rico  Exploration  Company  and 
replevied  the  same.  Within  tbe  two  days 
allowed  by  law  tbe  defendant,  Rico  Explora- 
tloa  Company,  executed  a  bond  payable  to 
tbe  sheriff  of  Mohave  oounty,  Ariz.,  condi- 
tioned as  the  statute  provides,  and  was 
thereupon  repossessed  by  tbe  sheriff  of  the 
said  property.  The  defendant  answered,  set- 
ting up  ownership  and  right  of  possession  in 
itself.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  resulted  in  a  decision  and 
Judgment  in  favor  of  tbe  plaintiff. 

Under  date  of  June  2T,  1920,  In  tbe  minute 
entries  of  the  court,  is  found  this  Judgment: 

'^Fhis  cause  was  tried  in  open  court  March 
18  and  March  19,  1920,  and  was  thereafter 
submitted  on  briefs  [omitting  the  findings]. 
Therefore  it  is  ordered,  adjudged,  and  decreed 
that  the  order  in  replevin  heretofore  issued  in 
this  cause  be,  and  the  same  is  hereby,  sustain- 
ed; that  the  valne  of  the  machinery  involved 
herein  he,  and  the  same  is  hereby,  fixed  at  the 
sum  of  $3,600;  that  jndgment  for  that  amount 
be,  and  the  same  is  herewith,  entered  for 
plaintiff  and  against  defendant  ordering  the 
return  of  the  machinery  to  plaintiff;  that  judg- 
ment be,  and  the  same  Is  hereby,  entered  for 
plaintiff  and  against  defendant  for  the  sum  of 
9500  as  damages  for  the  wrongful  removal  of 
said  machinery." 

This  minute  entry  has  tbe  approval  of  tbe 
presiding  Judge  indorsed  thereon. 

There  appears  also  in  tbe  record  what  pur- 
ports to  be  a  Judgment  signed  by  tbe  Judge 
bearing  tbe  same  date  as  tbe  Judgment  above 
described,  but  filed  on  August  27,  1920,  which 
zedtes  tbe  finding  of  tbe  value  and  damages 
as  in  the  first  Judgment,  and  also  that  a  re- 
delivery bond  was  executed  by  tbe  defendant 


sureties  in  tbe  sum  of  $ip,0OO,  and  proceeds 
to  adjudge: 

'^bat  the  Rico  Consolidated  Mining  Company, 
plaintiff,  do  have  and  recover  from  Rico  Ex- 
ploration Company,  defendant,  and  John  H. 
Conway  and  I.  M.  George,  its  sureties,  tbe 
possession  of  the  property  described  in  tbe 
complaint  as  follows:  •  •  •  Together  with 
$3,500,  the  assessed  value  of  said  property,  and 
the  sum  of  $500,  plaintiff's  damages  assessed 
as  aforesaid,  and  Uiat  all  of  said  property  be 
delivered  to  plaintiff  •  •  •  within  15  days 
from  tbe  date  hereof,  together  with  the  sum  of 
$29.70,  the  costs  of  this  action  as  taxed." 

On  October  5,  1820,  the  sureties,  Conway 
and  George,  filed  their  motion  with  tbe  court 
asking  Uut  they  be  relieved  from  the  Judg- 
ment wHMii>K  many  reasons  therefor.  Jan- 
uary ^JV^'  ^^  motion  of  the  sureties  was 
grante^pKept  as  to  damages  and  costs. 

[1]  Plaintiff  appeals  from  the  order  of 
January  81st.  The  defendant  has  not  seen 
fit  to  file  any  brief  in  this  court,  and,  if  we 
had  any  doubt  as  to  what  disposition  should 
be  made  of  the  case,  we  certainly  should  re- 
solve it  against  tbe  defendant  and  in  favor 
of  tbe  plaintiff  as  a  kind  of  penalty  for  this 
neglect  We  think,  where  a  party  does  not 
regard  bi9  case  as  of  sufiicient  importance  to 
demand  a  presentation  of  bis  side  thereof, 
we  would  generally  be  Justified  in  accepting 
the  adversary's  points  as  confessed,  rather 
than  take  upon  ourselves  the  burden  of  ex- 
amining a  large  record  to  discover  reasons 
for  sustaining  the  Judgment 

[2]  The  plaintiff  contends  that  the  court 
bad  no  Jurisdiction  of  the  motion  to  modify 
or  vacate  tbe  Judgment  as  to  the  sureties  at 
tbe  time  the  motion  was  filed.  But  tbe  stat- 
ute (paragraph  600,  Civil  Code)  gives  the 
court  power,  for  good  cause  shown,  to  modl- 
^  or  vacate  its  Judgments,  orders,  or  pro- 
ceedings at  any  time  within  six  montbs  after 
their  making  or  entry.  It  is  not  true,  there- 
fore, that  tbe  court  had  no  Jurisdiction  over 
the  motion  to  modify  or  vacate  the  Judgment 
at  the  time  this  motion  was  filed.  However, 
in  Leeker  v.  Leeker,  202  Pac.  397,  it  was  held 
that  the  court  lost  Jurisdiction  to  pass  upon 
such  motion,  even  though  it  show  good  cause, 
after  tbe  expiration  of  six  montbs  from  tbe 
datQ  of  making  or  entry  of  Judgment.  This 
order  was  made  January  31, 1921,  whicb  was 
considerably  more  than  six  months  from 
June  21,  1920,  the  date  of  Judgment,  and  at 
a  time  when  tbe  court  had  lost  Jurisdictton 
of  it 

[3, 4]  But  if  tbe  court  had  no  power  to  en- 
ter the  Judgment  that  was  filed  in  tbe  case 
on  August  27,  1920,  running  against  tbe  de- 
fendant and  the  sureties,  Conway  and 
George,  a  different  question  is  presented.  A 
Judgment  entered  without  jurisdiction  is  no 
Judgment,  and  the  court  could  at  any  time 
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vacate  it  or  set  It  aside.  The  record  indis- 
putably Is  that  the  Judgment  dated  June 
21st  was  rendered  on  that  day  in  conformity 
with  the  announced  decision  of  the  judge. 
The  one  filed  on  August  27th  does  not  pur- 
port to  be  an  amendment  or  modification  of 
the  preTlouB  Judgment,  nor  was  it  made  and 
entered  upon  notice  to  the  adverse  party  or 
parties.  Both  these  Judgments  appear  to  be 
Independent  of  each  other.  It  is  not  possible 
|or  both  to  stand.  It  must  be  obvious  to  any 
one  that  a  court  of  Justice,  after  having  sol- 
emnly entered  a  Judgment  on  the  merits, 
may  not,  in  absolute  disregard  thereof,  at  a 
later  date,  without  notice,  enter  a  different 
Judgment  The  text  on  the  matter  is  stated 
as  follows: 

"The  power  of  a  court  to  amend  ^HCto^  rec- 
ord is  limited  to  such  changes  or  cJfi^Aons  as 
are  in  afSrmance  of  the  judgment'<#j!binally 
rendered;  and  where  the  judgmenf'%^>re8se3 
the  entire  Judicial  action  taken  at  the  time  of 
its  rendition,  the  court  has  no  authority  to  en- 
large or  diminish  it,  to  make  a  change  or  mod- 
ification in  matter  of  substance,  or,  under  the 
guise  of  amendment,  to  review  the  case  and 
render  a  different  Judgment.  A  judgment 
therefore  cannot  be  amended  so  as  to  vary  the 
rights  of  the  parties  as  fixed  by  the  original 
decision;  and  it  is  error  to  amend  a  judgment 
by  reducing  its  amount,  where  the  reason  for 
the  alteration  is  that  the  court  has  changed 
its  mind,  or  by  decreeing  additional  relief  to 
the  successful  party,  or  releasing  from  the  op- 
eration of  the  judgment  persons  or  property 
originally  affected  by  it,  or  reviewing  and  re- 
adjudging  the  question  of  costs,  or  adjadicat- 
ing  a  matter  which  might  have  been,  but  was 
not,  considered  and  determined  on  the  trial." 
2S  Oyc.  86S. 

In  Moulton  v.  Smith,  203  Pac.  662,  Just  de- 
cided, the  question  was  as  to  when  a  Judg- 
ment was  rendered,  whether  at  the  time  the 
court  announces  Its  final  determination  of 
the  rights  of  the  parties  to  the  action,  or  at 
the  time  when  the  J^dge  signs  a  formal  writ- 
ten Judgment,  and  it  was  there  said: 

"The  announcement  of  its  decision  completes 
the  court's  duty  In  this  particular,  for  the  rights 
of  the  parties  are  thereby  determined.  It 
then  devolves  upon  the  clerk  to  enter  the  Judg- 
ment, but  in  so  doing  he  is  guided  as  to  its 
terms  solely  by  what  the  court  has  said  in  an- 
nouncing it.  This  statement  gives  or  should 
give  him  full  information  for  this  purpose  and 
he  is  not  empowered  or  permitted  to  insert  in 
the  Judgment  anything  which  would  change  it 
in  any  material  respect.  A  judgment  signed  by 
the  judge  and  containing  terms  different  from 
those  announced  would  not  authorize  him  to 


enter  its  modifications,  for  there  is  no  statu-! 
tory  provision  for  the  signing  of  a  Judgment  by 
the  judge,  either  before  or  after  entry;  and  his 
signature  gives  it  no  additional  solemnity  or 
validity.  Clink  v.  Thurston,  47  Oal.  29.  Where 
that  practice  is  adopted  it  is  merely  to  give  the 
clerk  surer  means  of  correctly  entering  what 
has  been  adjudged.'  In  re  Cook  Kstate,  supra. 
For  this  reason  the  practice  of  filing  written 
judgments,  signed  by  the  judge,  is  commenda- 
ble, as  remarked  by  the  court  in  Kinsley  v.  New 
Vulture  Mining  Co.,  11  Ariz.  66,  90  Pac.  438, 
but  it  can  properly  go  no  further  than  to  give 
perhaps  in  a  more  detailed  way  what  the  judg- 
ment already  contains." 

When  the  first  Judgment  in  this  case  was 
entered  the  court,  of  course,  bad  before  it 
the  redelivery  bond,  executed  by  the  defend- 
ant and  Conway  and  George.  TtUs  bond 
does  not  run  to  the  plaintiff,  as  the  statute 
(paragraph  1607)  provides  t^jat  it  must,  but 
runs  to  the  sheriff.  It  is  not  the  bond  pro- 
vided by  the  statute.  The  first  Judgment  en- 
tered, therefore,  either  because  of  this  defect 
in  the  bond,  or  by  oversight,  very  correctly 
omitted  the  sureties,  Conway  and  George,  as 
Judgment  debtors  and  ran  against  the  de- 
fendant only. 

Whether  the  court  could,  upon  notioe  to 
the  sureties,  have  acquired  Jurisdiction  so  as 
to  make  the  Judgment  run  against  the  sure- 
ties, as  is  attempted  in  the  Judgment  filed 
August  27th,  or  not,  their  undertaking  run- 
ning to  the  sheriff,  and  not  to  plaintiff,  sure- 
ly it  cannot  be  contended  that  the  court 
possessed  such  power  without  any  notice  to 
the  sureties. 

For  the  two  reasons:  First,  that  the  court 
had  exhausted  its  power  over  the  subject- 
matter  and  the  persons  when  It  rendered  its 
first  Judgment  to  render  any  other  independ- 
ent Judgment  in  the  case,  and  because  the  re- 
delivery bond  signed  by  the  sureties  was  not 
in  accordance  with  the  statute,  we  feel  that 
the  ordef  of  the  court  made  on  January  81, 
1921,  and  from  which  this  appeal  Is  prose- 
cuted was  properly  entered.  The  court  not 
only  had  the  power,  but  It  was  its  duty,  to 
annul  the  Judgment  filed  last  It  had  no 
place  In  the  case.  Since  It  was  rendered 
without  Jurisdiction,  the  statutory  time  in 
which  Judgments  may  be  modified  or  vacated 
has  no  application.  Such  a  Judgment  may  be 
set  aside  or  yadited  at  any  time.  15  R.  C. 
L.  692,  i  144. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

McALISTBIB  and  FLANIOAN,  33^  ooneur. 
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JOHNSTON  et  ai.  v.  WEAR  at  al. 
(No.  23398.) 

(Snpreme   Conrt   of   Kansas.     Jao.    7,   1922. 
Bebearing  Denied  Feb.  16,  1922.) 

(Byttabu*  by  the  Court.) 

i.  Jadidal  sales  «=348  —  Attaohlng  ctiedltor 
cannot  sell  realty  to  satisfy  lien  after  sher- 
iff's sale  under  Judgment  for  superior  "llea- 
holder"  and  redemption  by  debtor. 
A  creditor  who  attaches  the  real  property 
of  his  debtor  becomes  a  lienholder  within  the 
meaning  of  section  478  of  the  Code   of  Civil 
Procedure  (Gen.  St.  1915,  S  7382),  and  cannot, 
under  an  order  of  sale  issued  in  obedience  to  a 
judgment  rendered  in  his  favor,  sell  the  real 
property  to  satisfy  the   attachment  lien  after  a 
aberiffs  sale  of  the  property  under  a  judgment 
in  favor  of  a  superior  lienholder  and  a  redemp- 
tion from  the  sheritTs  sale  by  the  attachment 
debtor.    Code  di.  Proc.  §  497  (Gen.  St,  1916,  | 
7401).     The  redemptioner  takes  the  title  that 
would  have  been  conveyed  to  the  purchaser  at 
the  sheriff's  sale. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Pbraaes,  Second  Series,  Lienholder.] 

2.  Motions   «=>64— Wben    matters   determined 
on  former  motion  after  judgment  res  adjudl- 
cata  stated. 
Matters    determined    on    a    formal    motion 
after  judgment  may  be  res  adjudicate,  but  mat- 
ters which  are  not  necessarily  connected  with 
and  do  not  become  a  part  of  the  judgment  on 
the  motion  are  not  concloaive  in  other  actions. 

8.  Mortgages  €=>594  (3) —  Fraudulent  grantee 
held  entitled  to  redeem  under  foreclosure  of 
nortgag*  superior  to  rights  of  defrauded 
eredltor. 

A  grantee  from  one  who  obtains  the  title 
to  real  property  in  fraud  of  the  rights  of  a 
creditor  gets  such  a  title  to  the  property  as 
will  permit  the  grantee  to  redeem  the  prop- 
erty from  a  sheriff's  sale  made  under  a  judg- 
ment foreclosing  a  mortgage  superior  to  the 
rights  of  the  defrauded  creditor  who  attaches 
the  real  property  as  the  property  of  the  de- 
frauding debtor  about  the  time  the  foredosure 
action  is  commenced. 

4.  Appeal  and  error  igsslOI  I  (I)— General  flnd- 
tng  resolves  for  successful  party  all  facts  on 
which  evidence  conflicting. 

On  appeal,  a  general  finding  of  the  trial 
court  resolves  in  favor  of  the  successful  par- 
ty all  facta  on  which  there  was  conflicting  evi- 
dence. 

5.  Judicial  sales  <s=>59— Purchaser  at  sheriff 
sale  oanaot  retain  title  and  also  obtain  re- 
demption money  paid  to  cierii  by  owner. 

Neither  the  purchaser  of  real  property  at 
A  sheriff's  sale  nor  any  of  those  in  privity  or  in 
association  with  him  can,  by  any  arrangement 
between  themselves,  retain  the  title  to  the  prop- 
erty and  at  the  same  time  obtain  the  money 
paid  to  the  clerk  of  the  district  conrt  by  the 
owner  of  the  property  to  redeem  it  from  the 
sale  or  keep  the  money  paid  by  the  owner  di- 
rect to  the  purchaser  for  the  purpose  of  ob- 
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taining  a  deed  from  Urn  eonvejring  the  land  to 
the  owner. 


Appeal  from  District  Court,  Thomas 
County. 

Action  by  Virgil  W.  Johnston  and  another 
against  F.  E.  Wear  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Smith  &  Smith,  of  Colby,  and  F.  W.  Casner 
and  Samuel  Fell&r,  both  of  Kansas  City,  Mo., 
for  appellants. 

Hudson  &  Hudson,  of  1*^.  Scott,  and  E.  H. 
Benson,  of  Colby,  for  api)ellees. 

MARSHALL,  J.  VlrgU  W.  Johnston  and 
the  Illinois  Trust  &  Savings  Bank  sued  F. 
B.  Wear,  F.  W.  Casner,  and  the  Irrigation 
Loan  &  Trust  Company  to  recover  certain 
real  proi)erty.  The  plaintiffs  recovered  judg- 
ment against  F.  E.  Wear.  F.  W.  Casner  and 
the  Irrigation  Loan  &  Trust  Comi)any  In 
open  court  disclaimed  all  interest  in  the  real 
property,  and  their  demurrer  to  the  evldencte 
of  the  plaintiffs  was  sustained.  All  the  de- 
fendants appeal,  but  F.  E.  Wear  seems  to  be 
the  only  defendant  now  «dalmlng  the  prop- 
erty. ' 

So  far  as  this  action  Is  concerned,  the 
plaintiffs'  title  to  the  property  starts  on  Feb- 
ruary 2,  1915,  with  E.  B.  Mlckelberry  as 
owner.  He  on  that  day  contracted  to  sell  the 
land  to  Frank  Brasler,  who  caused  Mlckel- 
berry to  execute  the  deed  to  Grace  B.  Bra- 
sler the  wife  of  Frank  Brasler.  They  Jolfted 
in  the  execution  of  a  mortgage  to  E.  B.  Mlcli- 
elberry  for  $4,000.  The  Commonwealth 
Trust  Company  became  the  owner  of  that 
mortgage,  and  In  September,  1915,  com- 
menced an  action  to  foreclose  it  The  plain- 
tiffs in  this  action,  together  with  the  Bra- 
slers  and  all  who  were  then  shown  by  the 
records  to  have  any  interest  in  the  land, 
were  defendants  in  the  foreclosure  action. 
On  March  21,  1916,  judgment  of  foreclosure 
was  rendered,  and,  on  May  1,  1916,  the  land 
was  sold  thereunder  to  the  CTommonwealtb 
Trust  (Jompany,  to  whom  a  certificate  of  Bala 
was  issued.  That  certificate  became  the 
property  of  the  Irrigation  Loan  A  Trust  Com- 
pany. Defendant  F.  B.  Wear  did  not  redeem 
from  the  sale  under  the  foreclosure.  K 
sherlfTs  deed  was  Issued  to  the  IrrlgatiOB  , 
Loan  &  Trust  Company  on  November  2,  1917. 
On  November  4,  1915,  plaintiff  Virgil  W, 
Johnston  obtained  a  deed  to  the  land  fromi 
Grace  B.  Brasler  and  her  husband.  On  Oc- 
tober 19,  1917,  Vergil  W.  Johnston  paid  Into 
the  office  of  the  clerk  of  the  district  court 
the  amount  necessary  to  redeem  the  land 
from  the  sale  and  procured  a  redemption 
certificate.  At  the  time  the  sheriff's  deed 
was  executed  to  the  Irrigation  Loan  &  Trust 
Company,  neither  that  company  nor  the 
sheriff  kpew  of  the  redemption  by  Virgil  W. 
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Jobnston.  On  NoTembw  8, 1917,  apon  ascer- 
taining that  the  land  bad  been  redeemed 
from  the  sheriff's  sale,  the  Irrigation  Loan  & 
Tmst  Company  tendered  to  the  clerk  of  the 
district  court  a  qnitdalm  deed  and  demand- 
ed the  redemption  money  that  had  been  paid 
by  Virgil  W.  Johnston.  The  clerk,  on  the  In- 
stmctlonB  of  one  of  the  attorneys  for  Virgil 
W.  Johnston  and  the  Illinois  Trust  ft  Sav- 
ings Bank,  refused  to  pay  over  that  money. 
Afterward  Virgil  W.  Johnston  and  the  Illi- 
nois Trust  ft  Savings  Bank  filed  a  motion 
In  the  foreclosure  action  asking  that  the 
clerk  of  the  district  court  be  ordered  to  pay 
the  redemption  money  back  to  Virgil  W. 
Johnston  and  the  Illinois  Trust  &  Savings 
Bank.  Evidence  was  Introduced  on  the  hear- 
ing ttma  which  the  court  made  the  following 
findings  of  fact: 

"(1)  Hat  tlie  money  deposited  by  the  mov- 
ing party  was  a  redemption  by  the  moving  par- 
ties and  amounted  to  a  redemption,  and  that 
any  error  or  discrepancy  therein  was  waived 
by  the  certificate  holder. 

"(2)  Tliat  the  certificate  holder,  on  learning 
of  said  redemption,  prepared  and  tendered  a 
qnitdaim  deed  to  the  clerk  of  this  court  and 
demanded  said  redemption  money,  which  was 
refused  under  the  direction  of  Mr.  E.  H.  Ben- 
son, the  moving  party's  attorney. 

"(3)  That  later  Douglas  Hudson,  as  attor- 
ney for  the  moving  parties,  and  F.  W.  Caaner 
met  in  Kansas  City,  and  agreed  on  delivery  of 
said  deed  which  was  previously  tendered  to 
the  clerk  of  this  court  and  the  payment  of 
the  agreed  amount  by  ttie  moving  party  direct 
to  F.  W.  Casner  to  complete  said  redemption. 

"(4)  That  said  payment  and  delivery  of  said 
deed  was  simply  a  cootiouation  of  the  proceed- 
ing for  redemption  and  involved  nothing  more 
and  in  no  way  affected  the  proceeding  of  Wear 
V.  Brasier  in  the  United  States  court  of  E^- 
aas. 

"(6)  That  the  moving  parties  having  made 
redemption  outside  of  court,  and  having  receiv- 
ed and  recorded  a  deed  from  the  certificate 
holder  to  complete  said  redemption  and  clear 
the  record  of  the  sheriff's  deed  erroneously  is- 
sued on  said  certificate  after  redemption  had 
been  made. 

"(6)  That  said  proceeding,  indndiug  the  deed 
from  the  Irrigation  Iioan  &  Trust  Company  to 
Virgil  W.  Johnston,  recorded  in  Book  32,  p. 
460,  of  the  office  of  the  recorder  of  deeds  of 
Thomas  county.  Kan.,  amounted  to  a  redemp- 
tion, and  that  the  said  motion  be  therefore  sus- 
talued,  and  the  clerk  is  hereby  ordered  to  pay 
said  moving  parties,  or  E.  H.  Benson,  their  at- 
torney, the  amount  deposited  less  the  cost  dt 
this  proceeding." 

The  court  ordered  the  nAney  to  be  paid  to 
VirgU  W.  Johnston  and  the  Illinois  Trust  & 
Satings  Bank.  Virgil  W.  Johnston  with- 
drew the  money  and  receipted  for  it  The  Ir- 
rigation Loan  &  Trust  Company  for  $4,800 
paid  by  the  plaintiffs,  executed  and  delivered 
a  quitclaim  deed  for  the  land  to  Virgil  W. 
Johnston.  Hiat  deed  contained  the  follow- 
ing redtal: 


"This  deed  being  given  to  convey  an  interest 
received  or  claimed  under  sheriff's  deed  record- 
ed in  Book  10,  at  page  516  of  the  records  of 
the  office  of  the  recorder  of  deeds  of  Thomas 
Co.,  Kansas." 

F.  B.  Wear's  title  is  based  on  Judicial  pro- 
ceedings In  the  United  States  District  Court 
for  the  District  of  Kansas.  Frank  Brasin- 
was  Indebted  to  F.  E.  Wear.  In  September, 
1916,  the  latter  commenced  an  action  against 
Frank  Brasler  In  the  United  States  District 
Court  to  collect  the  debt  and  caused  a  writ 
of  attachment  to  be  issued  and  levied  on 
the  land.  Grace  B.  Brasier  was  not  a  party 
to  that  action.  After  Virgil  W.  Johnston  bad 
obtained  the  warranty  deed  from  Grace  B. 
Brasler,  he  and  the  Illinois  Trust  ft  Savings 
Bank  Intervened  in  the  suit  pending  In  the 
United  States  District  Court  and  claimed 
ownership  of  the  land  under  the  deed  that 
had  been  executed  by  Grace  B.  Brasler  to 
Vlrgll  W.  Johnston.  That  court  denied  the 
prayer  of  the  Interveners,  and  found  that 
Frank  Brasler  had,  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  his  creditors' 
caused  the  deed  from  E.  B.  Mickelbeny  to 
be  made  to  Grace  B.  Brasier;  that  the  con- 
veyance from  Grace  B.  Brasier  and  Frank 
Brasier  to  Vlrgll  W.  Johnston  had  been  made 
as  security  for  the  payment  of  an  indebted- 
ness owing  by  Firank  Brasler  to  the  Illinois 
Trust  ft  Savings  Bank;  and  that  Virgil  W. 
Johnston  and  the  Illinois  Trust  ft  Savings 
Bank  had  actual  notice  of  the  pendency  of 
the  suit  in  the  United  SUt«B  District  Court 
and  of  the  issuance  of  the  writ  of  attachment 
and  of  its  levy  upon  the  real  property.  Un- 
der section  86  of  the  Code  of  Civil  Proce- 
dure, notice  of  the  pendency  of  the  action 
in  the  federal  court  was  filed  with  the  reg^is- 
ter  of  deeds  of  Thomas  county  on  March  22, 
1916.  On  December  13,  1917,  Judgment  was 
rendered  by  the  federal  court  against  Frank 
Brasler,  the  attached  land  was  again  sold 
under  that  Judgment,  and  on  November  12, 
1919,  a  marshal's  deed  to  F.  E.  Wear  was 
executed. 

[1]  1.  Defendant  F.  Ea  Wear  argues: 

That  "the  District  Court  erred  in  refusing 
and  in  failing  to  declare  the  law  to  be  that  an 
attachment  creditor  before  judgment  m  the 
»tate  of  Kansas  is  not  a  lienholder  with  the 
right  to  redeem  under  the  redemption  laws," 
and  that  the  district  court  erred  in  holding  that 
an  attaching  creditor  whose  claim  was  not  con- 
firmed by  judgment,  and  on  which  judgment  was 
rendered  after  the  period  of  redemption  had 
expired  upon  a  foredosure  and  sale  under  a 
prior  mortgage,  to  which  proceeding  such  at- 
taching creditor  was  not  a  party,  was  affected 
by  such  period  of  redemption  or  barred  thereun- 
der upon  failing  to  redeem  within  15  months 
from  the  date  of  said  sale." 

If  an  attachment  creditor  can  hold  at- 
tached land  until  Judgment  is  rendered  In  his 
favor  and  a  sale  be  had  thereunder,  it  must 
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be  becanse  he  acquires  a  Uen  thereon — such 
a  Hen  as  may  be  protect&l  by  redemption 
from  a  sheriff's  sale  under  a  Judgment  In  fti- 
▼or  of  a  prior  llenholder.  This  court  has 
said  that  an  attachment  creditor  obtains  a 
Uen  on  the  attached  property.  Tennent  t. 
Battey,  18  Kan.  824,  328:  Wafer  t.  Harrey 
County  Bank,  86  Kan.  282,  13  Pac.  209.  In 
the  cases'  cited,  the  property  attached  was 
personal  property,  but  no  rea^n  Is  apparent 
why  there  should  bo  any  difference  between 
the  effect  of  the  attachment  of  personal  prop- 
erty and  an  attachment  of  real  property. 
Tbe  Interest  acquired  by  an  attaching  credi- 
tor la  the  attadied  propo^  Is  discussed  In  6 
G.  J.  266-308  under  the  head,  "Nature  and 
priority  of  attachmmt  lien."  F.  B.  Wear 
from  the  time  of  the  lery  of  the  attachment 
on  the  property  became  an  attachment  lien 
creditor.  Mill  Co.  t.  Bangs,  6  Kan.  App.  38, 
49  Pac.  628.    6  O.  J.  269,  uses  this  language: 

"The  prevailtaig  doctrine  is  that  the  lien  dates 
from  the  time  when  the  writ  of  attachment  la 
leried,  or,  as  the  proposition  Is  often  stated, 
the  title  of  the  purchaser  of  attached  property 
at  an  ezecation  sale  relates  back  to  llio  time  of 
Utj." 

Section  478  of  the  Code  of  ClvU  Procedure 
(Gen.  St  1915,  i  7382)  In  part  reads: 

"Any  creditor  whose  daim  becomes  a  UiJb 
prior  to  the  expiration  of  the  time  allowed  by 
law  for  the  redemption  of  creditors  may  re- 
deem." 

F.  B.  Wear,  being  a  creditor,  and  holding 
a  Uen  Inferior  to  the  mortgage  In  the  fore- 
closure action,  had  the  right  to  redeem  the 
property  from  the  sherUTs  sale  In  that  ac- 
tion. Section  497  of  the  Code  of  Cnrll  Pro- 
cedure (Gen.  St  1916,  i  7401)  now  becomes 
very  material.    That  section  reads: 

"Real  estate  once  sold  upon  order  of  sale, 
special  execution  or  general  execution  ahaU 
not  again  be  liable  for  sale  for  any  balance  due 
upon  the  judgment  or  decree  uider  which  the 
same  is  sold,  or  any  Judgment  or  lien  inferior 
thereto,  and  under  which  the  holder  of  such 
Uen  had  a  right  to  redeem  within  the  IS  months 
hereinbefore  provided  for." 

The  sale  of  the  real  property  under  the 
Judgment  In  the  federal  court  was  made  In 
violation  of  this  statute.  No  right  was  given 
by  that  sale,  nor  was  any  title  conveyed  by 
the  deed  issued  under  it.  In  Case  v.  Lanyon, 
62  Kan.  69,  61  Pac.  406,  this  court  said: 

"By  the  provisions  of  section  23  of  the  act 
of  1883,  providing  for  the  sale  of  real  estate 
upon  execution  or  other  like  process  (Laws 
1893,  c.  109;  Gen.  Stat.  1887,  c.  95,  art  22; 
Gen.  Stat  1899.  {  4742  et  seq.  [now  section 
497  of  the  Code  of  Civil  Procedure]),  land 
once  sold  upon  such  process  cannot  again  be 
sold  in  satisfaction  of  any  inferior  judgment  or 
lien  under  which  the  holder  of  such  lien  was 
aUowed  a  right  of  redemption  contingent  upon 
the  nonexercise  of  the  same  right  by  the  pre- 


!  ferred  daases  of  persons  therein  meninoned, 
but  whose  contingent  right  did  not  accrue  to 
him  on  account  of  the  exercise  of  the  superior 
right  by  one  of  the  preferred  dasses." 

To  the  same  effect  is  GlUe  v.  Knrlght  73 
Kan.  245,  84  Pac.  992. 

If  no  redemption  had  been  made  by  Virgil 
W.  Johnston,  the  sheriff's  deed  would  have 
conveyed  the  land  to  the  purchaser  free  from 
aU  claims  of  F.  B.  Wear.  Under  a  redemp- 
tion statute  not  materially  different  from  our 
own  so  far  as  this  case  Is  concerned,  the  Su- 
preme Court  of  Arizona,  In  Copper  Belle 
Mlu.  Co.  V.  Gleeson,  14  Ariz.  548,  649,  134 
Paa  286,  48  l;  R.  A.  (N.  S.)  481,  said: 

"A  redemptioner  from  an  execution  sale  ac- 
quires the  same  interest  in  property  sold  under 
execation  as  the  purchaser."    SyL  i  7. 

In  White  V.  Leeds  Importing  Co.,  72  Minn. 
362,  356,  76  N.  W.  595,  696  (71  Am.  St  Rep. 
488),  the  Supreme  Court  of  that  ptate,  in  dis- 
cussing the  rights  <tf  a  junior  llenholder  who' 
had  redeemed,  said: 

"As  >nch  redemptioner,  he  became  an  inno- 
cent purchaser  for  value;  and  we  discover  no' 
legal  principle  upon  which  he  can  be  deprived 
of  any  of  his  property  rights  which  he  has  ac- 
quired under  his  redemption." 

The  Itfinnesota  statute,  so  far  as  this  case 
is  concerned.  Is  substantiaUy  the  same  as 
ours.  These  decisions  accord  with  the  pur- 
pose of  section  497  of  the  CJode  of  CJlvll  Pro- 
cedure. If  Virgil  W.  Johnston  had  re- 
deemed from  the  sheriff's  sale^  he  would  have 
acquired  the  title  that  would  have  been  con- 
veyed by  the  sheriff's  deed  if  no  redemption 
had  been  made. 

[2]  2.  On  the  hearing  of  the  motion  for  the 
return  of  the  redemption  money  paid  to  the 
clerk,  the  court  found  that  the  deed  from 
the  Irrigation  Loan  &  Trust  Company  to 
Virgil  W.  Johnston  was  made  to  complete 
the  redemption  that  had  been '  attempted. 
The  defendant  argues  that  this  finding  was 
res  adjudicata,  and  binds  the  plaintiffs.  F. 
E.  Wear  is  not  bound  thereby  unless  he  and 
the  Irrigation  Loan  ft  Trust  Ck>mpany  were 
In  privity  with  each  other,  and  not  then  un- 
less it  was  necessary  to  ascertain  the  purpose 
of  the  deed  in  order  to  come  to  a  correct 
conclusion  on  the  motion.  It  was  not  neces- 
sary for  the  court  to  find  the  purpose  for 
which  the  deed  was  made  in  order  to  ascer- 
tain that  the  plaintiffs  were  entitled  to  the 
redemption  money.  The  Irrigation  Loan  ft 
Trust  Company  had  received  an  amount 
equal  to  what  It  would  have  been  entitled  to 
if  redemption  had  been  made,  and,  whether 
the  money  received  by  that  company  was  re- 
demption money  or  purchase  price,  VlrgU  W. 
Johnston  was  entitled  to  the  money  he  had 
paid  to  the  clerk  to  redeem  from  the  sheriff's 
sale.  In  Mitchell  v.  Insley,  33  Kan.  654,  657, 
7  Pac.  201,  203,  this  court  said: 
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"^t  is  tbe  |>eiienl  duty  of  tli«  eoart  tejiag  a 
ease  to  find  upon  all  Hie  issoabte  facts:  yet 
findjngs  whidi  are  not  neeesaarilT'  indnded  io 
and  become  a  part  of  the  jodgment.  are  not  coa- 
dvsiTe  in  oth«r  actions.  Etmj  where  snch  find- 
ings aie  confirmed  by  final  jadgment,  tbey  are 
adfndicationB  only  so  far  as  ther  are  necessari- 
ly indnded  in  and  become  a  part  of  the  jadg- 
ment. Aold  T.  Smith,  23  Kan.  SS.  'A  thing 
contained  in  the  finding  or  Terdict,  bnt  not  in- 
dnded in  or  eoniiTmcd  bj  the  judgment,  can- 
not be  eonaidered  as  an  adjndicadon  or  nsed 
as  eridenee,  unless  some  other  ground  can  be 
foood  for  its  nse  than  merely  that  it  is  con- 
tained in  sndi  fining  or  rerdicL'  Aidd  ▼. 
&aith,  supra." 

See,  alao,  Bedden  t.  Hetzger,  48  Kan.  28S, 
289,  26  Pac.  689,  26  Am.  St  Rep.  97. 

[3]  3.  The  defendant  contends  that  the  dis- 
trict eoort  erred  in  rendering  judgment  ctm- 
tnry  to  that  of  the  federal  court  on  the  in- 
terrening  petition  of  Virgil  W.  Johnston  and 
tbe  Illinois  Trust  &  SavingB  Bank.  Under 
the  Judgment  of  that  court,  the  title  acquired 
by  Virgil  W.  Johnston  from  Grace  B.  Bra- 
aler  was  subject  to  the  rights  acquired  by  F. 
Ei.  Wear  under  his  attachment  Howerer, 
that  title  gave  Vlrgn  W.  Johnston  the  right 
to  redeem  from  the  sheriff's  sale.  The  title 
of  Virgil  W.  Johnston  depends  on  the  deed 
from  the  Irrigation  Loan  ft  Trust  Company 
to  him,  either  as  a  redemption  or  as  an  ab- 
solute conyeyance  of  the  land,  and  he  must 
prerail  because  his  title  Is  based  on  redemp- 
tion from  the  sale  under  the  foreclosure  or 
on  tbe  deed  Issued  thereunder. 

[4]  4.  This  action  tras  tried  by  the  court 
without  a  jury,  and  no  special  findings  of 
fact  were  made.  The  general  finding  of  the 
court  was  in  favor  of  the  plaintiffs.  That 
resolved  against  F.  B.  Wear  all  the  tacts  of 
whldi  there  waa  conflicting  eyidence.  The 
purpose  for  which  the  deed  was  given  by 
tbe  Irrigation  IXMm  ft  Trust  Company  to  Vir- 
gil W.  Johnston  was  an  issue  in  the  present 
action.  The  attorneys  who  conducted  the 
negotiations  concerning  that  deed  testified  on 
tbe  trial  in  this  actioo.  Xh«4r  testimony  was 
Gonfllcttng.  F.  W.  Casner  testified  that  the 
deed  was  to  complete  the  redemption  that  had 
been  attempted  by  Virgil  W.  Johnston.  Doug- 
las Hudson  testified  that  it  was  a  straight 
oouTeyance  of  the  titl&  The  quoted  recital 
in  the  deed  Indicates  that  it  was  intended  to 
convey  tlie  title.  The  deed  itself  bears  that 
construction.  If  the  result  In  fbis  action  de- 
pends on  confiicting  evidence,  the  general 
finding  in  favor  of  the  plaintiffs  must  con- 
trol, and  the  plaintiffs  must  prevail. 

[f]  6.  Other  matters  may  profitably  be  ex- 
amined before  a  final  conclusion  Is  reached. 
F.  W.  Casner  was  the  attorney  for  F.  E. 
Wear  In  the  United  States  District  Court,  in 
the  trial  of  the  present  action  in  the  district 
court  In  this  state,  and  represents  Wear  In 


r  this  court    Dongas  Hodaon  was  one  of  tbe 
:  attorneys  for  Tirtil  W.  Johnston  and  tbe  II- 
;  linois  Trust  ft  Savings  Bank  in  the  fotedos- 
j  ore  action,  and  represents  them  In  this  court 
I  The  certificate  of  porchaae  issued  to  the  Com- 
I  monwealtb  Trust  C«Hnpany  in  the  foredosore 
action  was  obtained  by  F.  W.  Casner  by  writ- 
I  ten  assignment  in  which  he  was  authorized 
to  insert  the  name  of  any  person  or  corpora- 
tion he  mi^t  desire  as  assignee.    He  insert- 
ed the  name  of  the  Irrigation  Loan  ft  Trust 
Company  under  an  understanding  betweoi  F. 
E.  Wear  and  that  company.    There  was  evi- 
dence which  tended  to  show  that  F.  W.  Cas- 
ner was  the  real  party  in  Interest  in  tbe  ac- 
tion Ih  the  United  SUtes  District  Court  in- 
stead of  F.  E.  Wear,  that  lir.  Casner  was 
tbe  president  of  the  Irrigation  Loan  ft  Trust 
Company,  and  that,  in  substance,  he  was 
that  company.    Under  the  drcnmstances,  it 
would  be  inequitable  and  unjust  for  F.  E. 
Wear,  F.  W.  Casner,  or  the  Irrigation  Loan 
ft  Trust  Cwnpany  to  keep  the  land  and  at  the 
same  time  retain  the  money  that  had  beei 
paid  either  as  a  redemption  of  the  land  from 
the  sberifTs  sale  or  for  the  purchase  of  the 
land,  or  for  any  one  of  the  three  to  keep  the 
titie  to  the  land  and  either  of  the  other  two 
to  retain  the  money. 

Thirteen  specifications  of  error  are  argued, 
but  it  is  thought  tliat  every  question  pre- 
sented Is  answered  and  that  further  discus- 
sion is  imnecessary. 
The  judgment  is  afSrmed. 
All  the  Justices  concurring. 


HEGARTY   V.   NATIONAL    REFINING   CO. 
(No.  23741.) 

(Supreme  Conrt  of  Kansas.     Dec.  23,  1921.) 

(BtOabu*  bv  Editorial  Staff.) 

1.  Appeal  asd  arror  «=9704(l)-^ppellast  aae* 
■ot  faraisli  traascript  of  oral  evIdeBee  t» 
sspport  oonteation  that  be  should  have  bad 
jBdgnaat  on  spaoial  fladiags. 

Wliile  it  is  necessary  that  appellant  fomislk 
a  complete  abstract  of  the  oral  evidence  in  or- 
der to  obtain  a  dedsion  on  any  question  affect- 
ed by  the  evidence,  sach  transcript  is  not  nec- 
essary where  appellant's  sole  cpntention  is  that 
judgment  should  have  been  rendered  in  Iiis  fa- 
vor on  the  special  findings. 

2.  Appeal  and  error  ^=>557— AppeileOk  wish- 
ing review  of  dedsion  on  demurrer  to  the 
evidence  and  other  rnlings  affecting  evidence,, 
must  furnish  transcript  thereof. 

Where  appellee  wishes  to  obtain  a  review 
of  the  trial  court's  dedsion  on  his  demurrer  to 
the  evidence  and  to  the  rulings  affected  by  the 
evidence,  he  is,  in  effect,  the  appellant,  and  must 
procure  the  transcript  of  the  evidence  where 
not  furnished  by  appellant  and  not  necessary  to 
appellant's  case. 
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Appeal  from  DJfltrlct  Ckmrt,  Reno  County. 

Action  by  Sam  Hegarty  against  the  Na- 
tional Refining  Company.  Judgment  for  the 
defendant,  and  the  plaintiff  appeals.  On  mo- 
tion to  dismiss  appeal.    Motion  denied. 

F.  L.  Martin,  John  Martin,  and  J.  N.  Far- 
ley, all  of  Hutchinson,  for  a^ellant. 

Simmons  &  Simmons,  of  Hutchinson,  for 
appellee. 

PER  CURIAM.  [1,2]  The  appellee  flies  a 
motion  to  dismiss  the  appeal  on  the  ground 
that  the  appellant  has  not  caused  a  tran- 
script of  the  evidence  to  be  prepared  and 
filed.  In  order  for  the  appellant  to  obtain  a 
decision  on  any  question  affected  by  the  evi- 
dence. It  Is  necessary  for  him  to  procure  a 
complete  transcript  of  the  oral  evidence.. 
Readicker  v.  Denning,  86  Kan.  79,  119  Pac. 
633;  McGulre  v.  Davis,  95  Kan.  486,  148  Pac. 
755.  Here,  however,  the  appellant  raises  no 
question  of  that  character ;  his  sole  conten- 
tion is  that  Judgment  should  have  been  ten- 
dered in  his  favor  on  the  special  findings,  to 
determine  which  no  reference  to  the  evi- 
dence is  necessary.  The  appellee,  however, 
wishes  to  obtain  a  review  of  the  decision  of 
the  trial  court  on  his  demurrer  to  the  evi- 
dence and  other  rulings  affected  by  the  evi- 
dence. As  to  these  matters  the  appellee  is 
himself  in  effect  the  appellant,  and  It  de- 
Tolves  upon  him  to  procure  the  transcript. 

The  motion  to  dismiss  is  denied. 


FROMAN  V.  FIRST  NAT.  BANK  OF  WEI- 
SER.     (No.  3767.) 

(Supreme  Court  of  Idaho.    Jan.  21,  1922.) 

Appeal  aad  error  «s»970(4)— Rofnslag  to  re- 

opea  cause  after  snbmlsslon  not  daturlMd  ex- 

oapt  for  abuse  of  discretion. 

The  granting  of  or  refusing  a  request  to 

reopen   a   cause    after    submission   thereof   is 

within  the   discretion  of  the   trial  court,  and 

its  action  wlQ  not  be  disturbed  unless  an  abuse 

of  discretion  is  shown. 

AKieal  from  District  Court,  'Washington 
County;  S<d.  I^  Bryan,  Judge. 

Action  by  George  W.  Froman  against  the 
First  National  Bank  of  Welser,  Idaho.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  W.  Gallowajr,  of  Welser,.  for  appellant. 
Stone  &  Jackson,  of  Caldwell,  for  respond- 
ent 

REDDOCH,  District  Judge.  Prior  to  1919 
J.  A.  Whittet  &  Co.,  a  copartnership,  as  con- 
tractors, were  awarded  certain  contracts  by 
the  state  of  Idaho  for  the  construction  of 
public    highways,    and    thereafter    became 


financially  Involved  and  defaulted  in  the  per- 
formance of  the  same,  at  which  time  they 
were  Indebted  to  appellant.  Respondent, 
who  had  indemnified  the  surety  company, 
executing  the  contractor's  bonds  for  the  per- 
formance of  said  contracts,  completed  the 
same  at  a  loss  of  $5,500. 

At  the  time  of  the  contractor's  default 
there  was  due  them  from  the  state  $13,200. 
Appellant  and  respondent  became  involved 
in  litigation  as  to  which  was  entitled  to  this 
money,  and,  for  the  purpose  of  settling  their 
rights  thereto,  entered  into  two  written 
agreements,  one  dated  March  12,  1919,  and 
a  supplemental  agreement  dated  March  25th 
of  that  year,  which  provided  that  the  mon- 
ey should  be  released  by  the  state,  appellant 
receiving  two-thirds  thereof  and  respondent 
one-third,  the  same  to  be  applied  In  this  pro- 
portion to  the  payment  of  the  obligations  of 
Whittet  ft  Go.  upon  mutual  agreonent  of  the 
parties.  The  supplemental  agreement  pro- 
vided that  appellant  would  pay  respondent 
two-thirds  of  the  amount  of  any  Judgment 
that  might  be  entered  in  the  case  of  Morris 
Sommer  Co.  v.  J.  A.  Whittet  &  C!o.  and  cer- 
tain interveners,  then  pending  in  the  district 
court  of  the  seventh  Judicial  district  for 
Washington  county,  or  any  other  court  where 
said  claims  might  be  pros^uted  to  final 
Judgment. 

Judgment  was  entered  in  said  cause  on 
December  6,  1919,  and  became  final,  and  on 
April  10,  1920,  It  amounted.  Including  in- 
terest and  costs,  to  $5,982.24,  which  sum  was 
on  this  date  paid  by  respondent  In  satisfac- 
tion thereof,  and  demand  was  made  upon  ap- 
pellant to  pay  respondent  two-thirds  of  this 
sum,  which  it  faUed  to  do,  and  resimndent 
then  sued  fhaefor.  At  the  trial  respond- 
ent stood  upon  the  pleadings,  contending 
that  all  the  material  allegations  of  the  com- 
plaint were  admitted,  and  offered  no  evi- 
dence. 

Counsel  for  api>ellant  then  requested  per- 
mission of  the  court  to  supply  certain  <»nis- 
sions  in  the  answer  by  Inserting  certain  fig- 
ures in  blank  spaces  therein.  This  request 
was  granted,  and  the  answer  as  amended  al- 
leged that  $3,250  of  the  claims  merged  In 
the  Judgment  were  not  lienable,  and  that 
claims  to  the  amount  of  $418.49  Included 
therein  had  been  paid  before  the  Judgment 
was  entered.  Testimony  was  then  offered 
on  behalf  of  appellant,  and  the  cause  sub- 
mitted. 

After  the  submission  of  the  cause,  and  be- 
fore the  decision  thereof,  counsel  for  appel- 
lant requested  that  the  cause  be  reopened, 
and  filed  in  support  thereof  his  affidavit,  in 
which  It  Is  stated  that  at  the  trial  he  un- 
derstood he  and  respondent's  counsel  would 
stipulate  on  the  amounts  to  be  inserted  in 
the  blank  spaces  in  the  answer,  and  the 
amounts  thus  agreed  to  should  be  considered 


4iE9For  other  caaM  ■••  lame  topic  and  KBY-NVMBBR  In  all  K«7-Nufflb«red  DlgeaU  and  Indexes 

a>4P.-io 


Digitized  by 


Google 


146 


a04  PACIFIC  BEFOKTEB 


(Idabo 


as  established  by  competent  evidence;  that 
appellant  was  prepared  to  establish  the  same 
by  competent  evidence  at  the  trial,  but  ow- 
ing to  his  understanding  as  to  the  agree- 
ment concemiug  such  amounts,  no  proof  was 
offered.  The  trial  court  denied  this  request, 
and  rendered  judgment  in  favor  of  resi>ond- 
ent,  from  which  this  appeal  is  prosecuted. 

No  brief  was  filed  by  counsel  for  appel- 
lant, but  at  the  hearing  he  argued  the  case 
orally,  and  contended  that  the  trial  court 
abused  its  discretion  in  denying  his  appli- 
cation to  reopen  the  case  and  allow  him  to 
Introduce  proof  in  support  of  the  allegations 
of  the  answer.  The  granting  or  refusing  of 
such  reQuest  is  within  the  discretion  of  the 
trial  court,  and  its  action  will  not  be  dis- 
turbed unless  its  discretion  has  been  abused. 
38  Gyc.  1364.  It  must  appear  that  appel- 
lant's counsel,  tlirough  mistake  or  Inadver- 
teacs,  misunderstood  the  effect  of  the  stipu- 
lation, and  by  reason  thereof  adopted  a 
course  which  he  would  not  have  otherwise 
pursued,  and  wUch,  if  he  was  not  relieved 
therefrom,  would  result  in  substantial  prej- 
udice to  appellant. 

The  contract  dated  March  12,  1919,  con- 
tained a  provision  which  the  supplemental 
agreement  in  no  way  modified,  that,  in  the 
event  any  claims  against  Whittet  &  Co.  were 
contested,  respondent  was  to  pay  his  attor- 
ney and  one-third  of  the  costs  and  appel- 
lant its  attorney  and  two-thirds  of  the  costs. 
It  thus  appears  that  respondent  was  under 
no  more  obligation  to  defend  the  suit  of  Mor- 
ris Sommer  &  Co.  v.  Whittet  &  Co.  than 
was  appellant,  and,  if  it  was  possessed  of 
information  that  claims  sued  upon  in  said 
cause  to  the  amount  of  $3,250  were  not  lien- 
able,  and  that  items  involved  therein  to  the 
amount  of  $418.49  had  been  paid,  it  should 
have  presented  this  proof  to  the  court  upon 
the  trial  of  said  cause.  It  not  having  done 
BO,  and  there  being  no  allegation  of  fraud 
on  the  part  of  respondent  in  the  conduct  of 
the  defense  to  said  action,  it  is  now  estop- 
ped to  urge  the  same  as  a  defense  to  this 
action,  and  therefore  not  prejudiced  by  the 
action  of  the  trial  court 

The  Judgment  is  affirmed.  Costs  awarded 
to  respondent 

BUDGE,  McCABTHY,  DUNN,  and  LBB, 
JJ.,  concur. 


PORTLAND  SEED  CO.  v.  CLARK  et  al. 

(Supreme  Conrt  of  Idaho.    Feb.  9,  1922.) 

I.  Sales  «s>200(t)— Where  seller  of  growing 

clover  for  seed  Is  required  to  thresh,  sack, 

and  load  on  ears,  title  does  not  pass  until 

seller  fulfills  requirements. 

Where  a  contract,  made  for  the  purchase  of 

dover  seed  growing  in  the  field,  requires  the 


seller  to  harvest,  thresh,  reclean,  and  sack  the 
same,  and  load  on  board  cars,  the  title  does 
not  pass  until  the  seller  has  fulfilled  the  re- 
quirements of  the  contract 

2.  Trover  aird  conversion  «=»I6  —  Title  aM 
right  to  possession  essMtial. 
An  action  for  conversion  can  be  maintained 
only  by  one  who  has  the  title  or  riglit  to  pos- 
session o7  the  property  converted. 

Appeal  from  District  Court,  Ada  County; 
Charles  F.  Reddoch,  Judge. 

Action  by  the  Portland  Seed  Company 
against  Tom  Clark  and  another.  Judgment 
for  defendants,  and  the  plaintiff  appeals. 
Affirmed. 

C.  H.  Edwards,  of  Boise,  for  appellant 
Finley  Monroe,  of  Bmmett,  for  respondent 

First  Nat  Bank  of  Emmett 
Floyd  C.  White,  of  Boise,  for  respondent 

Clark. 

BICB,  C  J.  Ttaia  is  an  action  for  dam- 
ages for  the  conversion  of  clover  seed.  Ap- 
pellant bases  its  title  and  right  to  posses- 
sion upon  the  following  contract: 

"Portland    Seed    Company,    Portland,    Ore((on. 
"Date:    Sept  28,  U1& 

"Bought  of:    Tom  Clark. 

"Post  office:    New  Plymouth. 

"Shipphig  Sta.:    Emmett 

"Terms:    $400.    Balance  t  o.  b.  eaca. 

"Date  of  Shipt  .    Via . 

"All  conditions  of  sale  must  be  expressed 
In  writing.    No  verbal  agreements  recognized. 

"This  contract  is  for  about  two  tons  of  red 
clover  seed,  or  all  he  has  on  the  40-acre  tract 
across  the  river.  This  seed  is  to  be  redeaned 
and  in  good  seamless  bags  at  28^  per  lb.  And 
loaded  when  threshed  and  shipped  to  Portland. 
"Portland  Seed  Company, 

"By  H.  Q.  Rogers. 

"Price,  terms  and  sale  confirmed,  and  re- 
ceipt of  $400,  dollars,  part  payment  on  above 
is  hereby  acknowledged. 

"Date:    Sept  28.  By  Tom  Clark." 

[1]  This  was  an  executory  contract  of  pur- 
chase. At  its  date  the  clover  seed  was  grow- 
ing in  the  field.  The  seller  was  required  to 
harvest,  thresh,  reclean,  and  sack  the  seed, 
load  the  same  on  cars,  and  ship  to  Portland. 
Until  all  these  requirements  were  compiled 
with  by  the  seller  title  would  not  pass.  The 
trial  court  so  foimd.    Brown  v.  Herrick,  34 

Idaho,  ,  200   Pac.   117;   Mark  P.   Miller 

Milling  Co.  V.  Bntterfleld-Elder  Implement 
Co.,  32  Idaho,  265, 181  Pac.  703 ;  Clinton  Sheep 
Co.  V.  Ogee,  34  Idaho,  — ,  198  Pac.  675; 
Hamilton  v.  Gordon,  22  Or.  557,  30  Pac.  495 ; 
Kenney  v.  Grogan,  17  CaL  App.  527,  120  Pac. 
433;  Hughes  v.  Wiley,  36  Kan.  731,  14  Pac. 
269;  Willlston  on  Sales,  p.  404,  g  280.  See, 
also,  Carlson  v.  Crescent,  etc.  Box  Mfg.  Co., 
20  Idaho,  794,  120  Pac.  460. 

[2]  The  appellant  did  not  show  title  or 
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right  to  possession  of  tbe  clover  seed,  and 
cannot  maintain  this  action.  Mark  P.  Miller 
Milling  Co.  V.  Bntterfleld-Elder  Implement 
Co.,  supra;  Cninton  Sheep  Co.  t.  Ogee,  su- 
pra. 

It  is  nnnecessary  to  consider  the  other  as- 
signments of  error. 

The  judgment  is  affirmed,  with  costs  to  re- 
spondents. 

McCarthy  and  DuNN,  JJ.,  concur. 


WALLACE   V. 


PORTLAND    RY.,   LIGHT 
POWER  CO. 


(Suprem*  Court  of  Oregon.    Jan.  SI,  1922.) 

I.  NeallgaRM  «s>l  19(6)— Contiibatory  aatlL 
geaM  must  be  piMded  at  d«r«M«. 

Contributory  negligence  is  a  defense,  whidi 
must  be  pleaded  and  proved  in  order  to  be 
available,  except  vrhere  it  conclusively  appears 
from  testimony  adduced  hy  plaintiff. 

i.  NegllgeMW  «=>■  16— Denial  of  aagilgMc*  mtt 
piM  of  eoatribatory  aegllgeaoo  permissible. 
A  delmdant  may  deny  his  own  ne^gence, 
and  plead  and  prove  contributory  negligence. 

3.  Negltgeaoo  «=»65— Coatribntory  aegllgeaoo 
chargoaiile^  without  other  negllgenoe. 

The  term  "contributory  negligence"  does 
not  indicate  that  there  was  some  other  negli- 
gence than  that  of  defendant  which  tended  to 
produce  the  injury,  or  that  the  defendant  was 
negligent,  but  plaintiff  may  be  guilty  of  contrib- 
utory nei^genee  without  defendant  being  guilty 
of  negligence. 

4.  Nogllgeaea  •=»!  17— Contributory  negllgenoo 
pleaded. 

An  answer  denying  the  negligence  charged 
and  alleging  that  tbe  injury  was  caused  by  the 
negligent  act  of  the  plaintiff,  is  sufficient  to  per- 
mit proof  of  contributory  negligence. 

5.  Carriers  «s»a43  —  Answer  held  to  permit 
proof  of  oontrlbntory  negllgenoo. 

Where  the  complaint  charged  that  injury 
to  a  passenger  was  caused  by  negligence  in 
starting  a  street  car  before  she  could  alight,  an 
answer  denying  the  injury  and  negligence,  and 
alleging  that,  if  injury  occurred,  it  was  caused 
by  her  negligence  in  attempting  to  alight  before 
the  ear  stopped,  was  suMcient  to  permit  de- 
fendant to  prove  contributory  negligence. 

6.  Appeal  and  error  «=9l096(3),  1213— Ques- 
tions not  raised  en  llrtt  appral  ret  Jndioata 
on  second  appeal,  bat  now  Instmetlons  may 
bo  asked  en  retriaL 

All  questions  that  could  have  been  raised 
on  a  first  appeal  are  concluded  by  tbe  decision 
on  that  appeal,  and  are  res  judicata  on  second 
appeal;  but  this  does  not  mean  that  upon  a 
aecond  trial  counsel  are  precluded  from  asking 
new  or  different  instructions  on  points  not 
suggested  or  urged  by  them  on  the  first  trial, 
or  saving  exceptions  to  a  refusal  to  give  such 
Instructions. 


Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;   O.  D.  Oantenbdn,  Judge. 

Action  by  Selma  L.  Wallace  against  the 
Portland  Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

This  Is  an  action  for  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff 
by  reason  of  the  negligence  of  defendant's 
servants  in  the  management  and  operation  of 
one  of  defendant's  street  cars.  Tbe  cause 
was  before  this  court  on  a  previous  appeal, 
and  is  reported  In  88  Or.  218,  169  Pac.  974, 
170  Pac.  283.  Upon  a  retrial  there  was  a 
verdict  with  judgment  for  plaintiff,  from 
which  the  defendant  appeals. 

The  complaint  contains  the  following  alle- 
gations as  to  the  negligence  of  defendant: 

"That  on,  to  wit,  May  8,  1916,  in  the  city  of 
Portland,  Multnomah  county^  Oregon,  said 
plaintiff  became  a  passenger  upon  one  of  tbe 
street  cars  of  defendant,  and  paid  to  defendant 
its  regular  and  agreed  price  for  her  transpor- 
tation thereon;  that  the  regular  route  of  said 
street  car  so  engaged  in  carrying  plaintiff  re- 
quired said  street  car  to  proceed  in  the  said 
city  of  Portland  southwardly  on  Eleventh  street, 
between  Harrison  and  Hall  streets,  and  to  turn 
at  the  corner  of  said  Eleventh  anQ  Hall  streets 
and  proceed  westwardly  on  said  Hall  street; 
that  it  was  the  duty  of  said  defendant  to  stop 
its  street  cars  upon  request  or  signal  of  pas- 
sengers at  street  crossings  or  street  turnings 
to  permit  such  passengers  to  alight,  when  sig- 
naled by  said  passengers  to  do  so  prior  to 
reaching  a  street  crossing  or  street  turning; 
that  at  the  time  herein  stated,  when  the  said 
street  car  of  defendant,  in  which  plaintiff  waa 
a  passenger,  was  going  southwardly  on  said 
Eleventh  street,  and  was  between  said  Harrison 
and  Hall  streets,  plaintiff  gave  a  signal  to  said 
defendant  and  its  servants  and  agents  that  she 
desired  said  street  car  to  stop  at  the  comer 
of  Han  and  Eleventh  streets  to  permit  her  to 
get  qff  from  said  car,  and  that  it  was  the  du^ 
of  said  defendant,  its  servants  and  agents,  to 
stop  said  street  car  at  said  corner  and  to  per- 
mit plaintiff  safely  to  get  off  from  said  car; 
that  in  compliance  with  plaintiff's  signal  or  re- 
quest defendant  did  stop  its  said  street  car  at 
the  comer  of  Hall  and  Eleventh  streets,  and 
plaintiff  was  about  to  descend  from  said  street 
car  to  the  ground;  but  that,  before  plaintiff 
could  step  from  said  street  car  to  the  ground 
and  leave  said  street  car,  defendant,  by  its 
servants  and  agents,  carelessly,  recklessly,  and 
negligently,  and  without  due  regard  for  the  safe- 
ty of  plaintiff,  started  or  caused  to  be  started 
the  said  street  car  suddenly  and  with  a  jerk, 
and  thereby  precipitated  and  violently  threw 
to  the  ground  the  said  plaintiff,  injuring  her 
as  hereinafter  set  forth." 

Hie  answer  consisted  at  a  general  denial 
and  a  further  defense  as  follows: 

"That  on  or  about  the  8th  day  of  Bfay,  1915, 
between  the  hours  of  1  and  2  o'clock  p.  m.  on 
said  day,  one  of  defendant's  street  cars  was 
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being  lawfully  and  carefully  operated  in  a  sonth- 
erly  direction  on  Eleventh  street,  and  jnst  as 
the  same  was  being  brought  to  a  stop  at  the  in- 
tersection of  Eleventh  street  with  HaU  street 
in  said  city,  for  the  purpose  of  allowing  such 
passengers  as  desired  to  alight  therefrom,  the 
plaintiff  suddenly  and  unexpectedly,  and  care- 
lessly, recklessly,  and  negligently,  and  before 
said  car  could  be  brought  to  a  stop,  walked 
or  stepped  or  jumped  from  said  car  while  the 
same  was  in  motion,  by  reason  of  which  negli- 
gent act  on  her  part  plaintiff  fell  to  the  sur- 
face of  the  street  and  received  the  injuries,  if 
any,  described  in  the  complaint  That  at  the 
time  and  place  when  and  where  the  plaintiff 
left  said  car,  while  the  same  was  in  motion,  she 
knew,  or  by  the  exercise  of  due  care  and  cau- 
tion for  her  own  safety  should  have  known,  that 
it  was  dangerous  for  her  to  leave  said  car  while 
the  same  was  moving,  as  aforesaid;  but,  not- 
withstanding, she  failed  to  exercise  any  care  or 
precaution  as  to  the  manner  in  which  she  left 
said  car,  and  walked  or  jumped  or  stepped  from 
the  same  as  aforesaid." 

This  matter  was  denied  by  the  reply.  At 
the  conclusion  of  the  trial,  defendant's  coun- 
sel requested  the  following  instructions  upon 
the  subject  of  contributory  negligence,  which 
were  refused,  and  exceptions  duly  saved; 
nor  was  any  instruction  equivalent  thereto 
given: 

"Ton  should  return  a  verdict  in  favor  of  the 
defendant  in  this  action,  onless  you  are  satisfied 
from  a  preponderance  of  the  evidence  that  the 
plaintiff  has  been  injured  by  reason  of  the  neg- 
ligence of  the  defendant,  as  alleged  in  plain- 
tiff's complaint,  and  without  any  fault  or  con- 
tributory negligence  upon  her  part." 

"The  particular  negligence  alleged  in  plain- 
tiff's complaint,  and  the  only  negUgence  as  to 
the  defendant  which  you  have  a  right  .to  consid- 
er, is  that  after  the  defendant's  car  had  been 
brought  to  a  stop  at  plaintiff's  request,  to  per- 
.  mit  her  to  alight,  and  while  she  was  in  the  act 
of  leaving  the  same,  the  defendant  negligently 
and  without  notice  or  warning  to  plaintiff,  sud- 
denly and  violently  started  the'  car  forward 
along  the  track,  thereby  throwing  plaintiff. 
This  is  the  only  negligence  alleged  in  the  com- 
plaint, and  I  therefore  instruct  you  that  you 
cannot  return  a  verdict  in  favor  of  the  plaintiff 
unless  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  in 
the  respect  charged,  and  that  defendant's  neg- 
ligence in  that  respect,  without  any  fault  or 
contributory  negligence  upon  the  part  of  the 
plaintiff,  caused  the  accident." 

"If  you  find  from  the  evidence  that,  in  alight- 
ing from  the  defendant's  car  at  the  time  and 
place  of  this  accident,  the  plaintiff  failed  to 
ezerdse  ordinary  and  reasonable  care  for  her 
own  safety,  and  that  her  own  negligence  in  any 
respect  contributed  in  any  degree  to  the  acci- 
dent which  happened,  then  your  verdict  should 
be  for  the  defendant,  even  though  you  may  also 
believe  from  the  evidence  that  the  defendant 
was  negligent." 

Cassius  R.  Feck,  of  PortUnd  (Griffith,  Let- 
ter &  Allen,  ¥.  3.  I/onergan,  and  Bert  W. 
Henry,  all  of  Portland,  on  the  brief),  for  ap- 
pellant 


Hamilton  Johnstone,  of  Portland  (Aaber  & 
Johnstone,  of  Portland,  on  the  brief),  for 
respondent. 

McBREDB,  J.  (after  stating  the  facts  as 
above).  The  pivotal  question  presented  on 
this  api)eal  is  this:  Where  the  complaint 
charges  that  an  injury  was  produced  by  the 
negligent  act  or  omission  of  the  defendant's 
employte,  and  the  answer  denies  both  the 
fact  of  the  injury  and  the  negligence  of  said 
employ^,  and  alleges  that  if  any  injury  oc- 
curred it  was  caused  by  the  negligent  act  of 
the  plaintiff  in  attempting  to  alight  from  the  . 
car  while  in  motion,  is  the  defendant  en- 
titled to  an  Instruction  based  upon  the  theory 
of  contributory  negUgence  of  the  plaintiff? 
While  the  question  seems  to  be  settled  in 
this  state  by  the  decisions  heretofore  ren- 
dered by  this  court,  which  will  hereinafter 
be  cited,  it  is  not  inappropriate  here  to  con- 
sider the  decisions  of  other  jurisdictions  ana 
the  general  logic  of  the  law,  in  order  to  show 
that  these  holdings  enunciated  by  justices 
of  this  court  who  have  since  passed  to  the 
great  beyond  are  supported  both  by  logic 
and  the  most  enlightened  precedent. 

[1,  2]  I^e  history  of  the  development  of 
the  law  on  these  subjects  dlsdofles  a-  great 
Tariance  of  judicial  opinion.  In  the  earlier 
cases,  and  in  some  instances  until  the  pres- 
ent, it  has  been  held  that  the  burden  of 
pleading  want  of  contributory  negligence  is 
upon  the  plaintiff.  Beers  v.  Housatonuc  R. 
Co.,  19  Conn.  566;  Augusta  So.  Ry.  Ck).  v. 
McDade,  105  Ga.  134,  81  S.  B.  420;  Holt  v. 
Spokane  &  P.  By.  Co.,  4  Idaho,  443,  40  Pae. 
56;  Chicago,  B.  &  Q.  R.  Co.  v.  I^vy,  160 
111.  885,  43  N.  B.  357;  Cincinnati,  etc,  Ry. 
Co.  V.  Grames,  8  Ind.  App.  112,  34  N.  O.  613. 
37  N.  E.  421 ;  Lamport  v.  Lake  Shore  &  M. 
S.  R.  Co.,  142  Ind.  269,  41  N.  E.  586;  Rusch 
V.  Davenport,  6  Iowa,  443.  There  are  simUar 
holdings  in  Louisiana,  Maine,  Massachusetts, 
Michigan,  New  York,  Texas,  and  Vermont 
In  some  of  these  states  this  rule  has  been 
changed  by  statute  and  in  others  construed 
away  by  later  decisions.  In  states  holding 
to  this  doctrine,  it  naturally  follows  that  a 
general  denial  was  sufficient  to  admit  the  de- 
fense of  contributory  negligence. 

A  large  majority 'of  the  other  states,  in- 
cluding Oregon,  hold  generally  that  the  de- 
fense of  contributory  negligence  must  be 
pleaded  and  proved  by  the  preponderance  of 
evidence,  in  order  to  be  available.  Indeed, 
the  later  holdings  in  the  courts  of  some  of 
the  states  which  originally  aiunciated  a  con- 
trary doctrine  are  to  that  effect  now,  notaUy 
in  Indiana,  where  a  contrary  rule  has  been 
established  by  statute,  and  In  Louisiana,  as 
shewn  by  Pollich  v.  Sellars,  42  La.  Ann.  623, 
7  South.  786.  So  that  it  may  safely  be  af- 
firmed that  contributory  negligence  is  held 
by  the  great  weight  of  authority  to  be  a 
defense  which  must  be  pleaded  and  proved 
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In  order  to  be  available,  except  perbaps  in 
those  rare  instances  wbere  it  conclu^vely 
appears  from  the  testimony  adduced  by  plain- 
tiff. This  candnslon,  wblle  establishiag  the 
principle  that  contributory  negligence,  to  be 
available  as  a  defense,  must  be  pleaded, 
Btlll  leaves  open  tbe  question  as  to  whether 
an  answer  which  denies  defendant's  negli- 
gence, and  alleges  that  the  negllgraice  of 
plaintiff  contributed  to  or  produced  the  in- 
jury, is  sufficient  to  Justify  a  defense  of  con- 
tributory negligence.  In  other  words,  must 
the  defendant  confess  his  own  negligence  be- 
fore he  can  be  permitted  to  prove  the  negli- 
g«ice  of  the  plaintiff  contributing  to  the  in- 
jury? In  our  opinion,  the  fairer  and  better 
rule  is  that  a  plea  of  negligence  by  plaintiff 
la  not  inconsistent  with  a  denial  of  defend- 
ant's n^Iigence,  and  that  such  plea  is  broad 
enough  to  admit  evidence,  and  an  instruction 
on  behalf  of  defendant,  based  upon  the  theory 
of  contributory  negligence. 

"In  Louisiana  it  is  held  that  a  plea  ot  contrib- 
utory ne^genee  admits  an  issue  of  negligence 
on  the  defendant's  part  But  if  this  means  that 
a  plea  of  contributory  negligence  is  in  the  na- 
ture of  a  plea  of  confession  and  avoidance,  ad- 
mitting the  negligence  of  the  defendant,  and 
avoiding  it  by  showing  that  the  plaintiff  was 
also  negligent,  then  it  is  unsound  and  incor- 
rect, unless  in  a  special  application  to  rules 
of  pleading  peculiar  to  particular  states.  The 
pleading  of  contributory  negligence  as  a  special 
defense  is  not  inconsistent  with  a  denial  of  the 
negligence  of  the  defendant.  The  rule  of  the 
modern  Codes  which  forbids  tbe  pleading  of  In- 
consistent defenses  is  therefore  not  violated 
by  the  defendant  denying  his  own  negligence  and 
setting  up  the  negligence  of  the  plaintiff. 
Hence  the  defendant  cannot  be  required  to 
elect  between  two  separate  paragraphs  of  his 
answer,  one  of  which  denies  any  negligence  on 
his  part,  while  the  other  sets  up  contributory 
negligence  on  the  part  of  the  plaintiff.  A  de- 
fendant may  then  both  traverse  the  complaint 
and  plead  contributory  negligence;  but,  as  the 
defenses  are  distinct  and  different,  they  should 
be  set  out  in  separate  paragraphs  of  his  an- 
swer." 1  Thompson  on  Negligence  (2d  Ed.) 
|S90. 

[3]  Assuming  it  to  be  established  that  a 
plea  of  contributory  negligence  is  not  a  plea 
In  the  niature  of  confessi<Ri  and  avoidance, 
and  that  a  defendant  may  generally  deny 
negligence  and  at  the  same  time  plead  the 
contributory  negligence  of  the  plaintiff,  the 
next  qnestion  concerns  the  manner  in  which 
such  negligence  should  be  pleaded.  Upon 
this  point  the  writer  is  of  the  opinion  that 
many  of  the  courts  have  made  the  mistake 
of  laying  too  great  stress  upon  the  term  "con- 
tributory negligence."  The  weight  of  prece- 
dent outside  of  this  state  Is  undoubtedly  to 
the  effect  that  the  term  "contributory  negli- 
gence" indicates  that  there  was  some  other 
n^llgence  than  that  of  the  defendant,  which 
tended  to  produce  the  Injury,  a  conclusion 
logically  opposed  to  the  doctrine  enunciated 


by  Mr.  Thompson,  supra,  and  tbe  authorities 
cited  by  him  In  support  of  It  The  logical 
view  is  that  there  may  be  an  act  by  a  de- 
fendant, not  In  itself  negligent,  which,  cou- 
pled with  the  negligent  act  of  an  Injured 
person,  has  produced  an  Injury  to  him;  in 
other  words,  that  the  plaintiff,  by  contribut- 
ing to  tbe  lawful  act  of  defendant  a  negli- 
gent act  of  his  own,  has  produced  an  in- 
jury. This  case  may  furnish  an  example. 
It  was  a  perfectly  lawful  and  proper  act  for 
defendant  to  move  its  cars  on  the  public 
streets.  Such  an  act  In  Itself  could  produce 
no  injury.  But  if,  in  addition  to  this  fact. 
It  should  appear  that  plaintiff  negligently 
stepped  off  tbe  car  while  it  was  in  motion, 
and  was  thereby  injured,  it  can  fairly  be 
said  that  tbe  lawful  and  proper  act  of  de- 
fendant in  running  its  car  upon  the  public 
street,  plus  the  negligent  act  of  Qlaintlff  in 
alighting  from  the  car  when  the  same  was 
so  in  motion,  concurred  to  produce  the  in- 
Jury  which  could  not  have  occurred  had 
the  car  been  standing  still.  Flaintlfl's  con- 
tribution to  the  accident  would  be  the  negli- 
gent act  of  attempting  to  alight  when  the 
car  was  in  motion.  It  was  not  negligence 
contributing  to  some  one  else's  negligence, 
but  negligence  contributing  to  an  injury,  the 
joint  result  of  two  acts,  one  lawful  and  the 
other  negligent  These  observations  have 
no  relation  to  the  merits  of  the  Instant  case, 
except  in  so  far  as  they  serve  to  illustrate 
the  contentions  of  the  parties. 

The  view  above  taken  seems  to  coincide 
with  that  announced  in  TroU  v.  Cement  Co., 
160  Mo.  App.  501,  609,  140  S.  W.  963,  966, 
where  the  court  said: 

"It  is  certainly  competent  to  employ  the 
word  'contributed,'  where  the  proof  tends  to 
show  that  defendant's  negligence  concurred 
with  that  of  a  third  party,  the  act  of  God  or  a 
mere  accident,  and  contributed  therewith  to 
produce  the  injury." 

See,  also,  Welngartner  v.  Louisville  &  N.  R. 
Co.,  19  Ey.  Law  Bep.  1023,  42  S.  W.  839,  in 
which  an  answer  almost  identical  with  that 
In  the  instant  case  was  held  a  sufficient  plea 
of  contributory  negligence.  It  must  be  re- 
membered that  we  are  not  now  dealing  with 
technical  definitions  of  what  constitutes  con- 
tributory negligence,  but  with  the  question  of 
what  is  a  sufficient  pleading  to  permit  a 
party  to  offer  proof  and  have  an  instruction 
on  tiiat  subject 

[4,  i]  Now  that  the  old  doctrine  that  it  is  a 
plea  in  confession  and  avoidance  is  practi- 
cally disoarded  by  the  later  decisions.  It 
seems  absurd  to  say  that  while,  under  a  plea 
that  plaintiff's  negligence  was  partly  the 
cause  of  the  accident,  defendant  may  offer 
proof  and  have  an  instruction  upon  the  the- 
ory of  contributory  negligence  of  plaintiff, 
yet  if  he  goes  a  step  further,  and  pleads 
that  plaintiff's  negligence  was  wholly  tha 
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proximate  cause,  his  testimony  to  the  effect 
that  it  was  partly  tbe  cause  must  be  disre- 
garded. Tbe  reasoning  which  makes  a  part 
more  comprehensive  than  the  whole  does  not 
appeal  to  the  writer's  sense  of  Judicial  logic. 
These  remarks  may  partake  somewhat  of  tlie 
nature  of  dictum,  but  are  intended  to  show 
that  the  (pinion  of  tbe  late  Mr.  Justice  Moore 
in  EdlefMn  t.  Portland  Ry.,  !>.  &  P.  Co.,  68 
Or.  18,  1S6  Pac  832,  and  tbe  opinions  of  tbe 
late  Mr.  Justice  Benson  in  Susznlk  v.  Alger 
Lagging  Co.,  76  Or.  189,  147  Pac.  922,  Ann. 
Gas.  19170,  700,  and  Tabor  v.  Coin  Machine 
.Mfg.  Co.,  86  Or.  194,  166  Pac.  529,  are  not 
so  repugnant  to  logic  and  precedent  as  to  Jus- 
tify this  court  in  repudiating  them,  but,  on 
tbe  contrary,  are  in  accord  with  progressive 
precedmt  and  fair  and  liberal  construction 
of  pleadings.  Such  pleading  dons  not  tend 
to  mislead  plaintiff  as  to  the  defense  con- 
t«nplated  or  deprive  ber  of  any  right  to 
which  she  is  entitled.  Courts  should  as  a 
mle  be  reluctant  to  sweep  away  a  precedent 
of  long  standing.  By  these  decisions  we  have 
encouraged  the  method  of  pleading  here  In- 
dicated, and  said  to  the  profession  that  it 
la  snffldent.  Indeed,  it  is  highly  probable 
that  the  answer  in  this  case  was  drawn  with 
the  opinion  In  the  £)dlefson  Cbse  in  the  mind 
of  tbe  pleader,  and  it  is  quite  probable  that 
other  pleadings  In  Uke  cases  have  been  drawn 
with  these  opinions  in  view.  It  would  be 
unjust  and  wholly  inexpedient  to  adopt  a 
dlilerent  rule,  and  thus  mislead  the  profes- 
sion, and  especially  where  no  substantial  in- 
justice bas  been  or  can  be  the  result  of  title 
doctrine  heretofore  announced.  Hie  defend- 
ant was  entitled  to  have  an  Instruction  on 
contributory  negligence,  and  the  failure  to 
give  it  was  error. 

[I]  It  is  next  suggested  by  the  plaintiff 
that,  as  the  instructions  given  on  the  previous 
trial  were  Identical  with  those  given  on  the 
second  trial,  and  as  there  was  no  exception 
taken  to  them  at  the  first  trial,  and  no  re- 
quest was  made  for  an  instruction  on  con- 
tributory negligence,  these  questions  have  be- 
come res  Judicata  and  cannot  again  be  raised 
at  any  stage  of  the  case,  after  tbe  former  ap- 
peal. This  doctrine  is  stated  In  the  following 
language: 

"All  questions  tbat  could  have  been  raised  on 
the  first  appeal  are  concluded  by  that  decision 
and  are  res  adjudicata  on  a  second  appeal." 

This  Is  a  correct  statement  of  the  law, 
but  the  error  lies  in  the  application  of  it. 
Counsel  confuse  the  term  "first  appeal"  with 
"first  triaL"  Tbe  objection  to  the  refusal  ot 
the  court  to  give  an  instruction  on  contribu- 
tory negligence  was  not  involved  on  tbe  first 
appeal,  because  no  such  Instruction  had  been 
asked  or  refused.  It  was  not  In  the  record. 
Any  question  appearing  in  the  record  which 
could  have  been  passed  upon  in  the  first  ap- 
peal waa  oonduded  by  the  dedsitm  therein. 


'  whether  it  was  actually  passed  uik«  or  not, 
and  this  is  as  far  as  the  decisions  go.  Upon 
a  second  trial  counsel  are  not  precluded  from 
asking  new  or  different  instructions  on  points 
not  suggested  or  urged  by  them  on  tbe  last 
trial,  or  saving  exception  to  a  refusal  to  give 
such  instructions.  Haynes  v.  Trenton,  12^ 
Mo.  326,  335,  27  S.  W.  622,  was  a  case  simi- 
lar In  this  regard  to  tbe  case  at  bar ;  there 
an  instruction  in  favor  of  plaintiff  had  been 
given  at  the  first  trial,  and  not  excepted  to 
or  assigned  as  error.  Tbe  Judgment  was  re- 
versed for  error  in  other  particulars  and 
the  case  was  remanded  for  retrial.  Gpon 
the  second  trial  the  same  instruction  was 
given  and  at  that  time  excepted  to  and  as- 
signed as  error  on  appeal.  The  court  held 
the  instruction  erroneous,  and  reversed  the 
case  on  account  of  it :  and  In  answer  to  the 
objecticm  that  by  foiling  to  urge  this  objec- 
tion on  the  first  am)eal  tbe  matter  had  be- 
come res  adjudicata,  the  court  said: 

"We  can  see  no  possible  basis  for  holding  de- 
fendant estopped  to  object  to  the  instruction 
on  this  appeal,  even  conceding  that  the  city 
did  not  object  to  it  on  the  former  one.  Tbe 
city  may  then  have  waived  its  right  to  a  re- 
versal on  that  point  by  not  raising  it,  but  it 
did  not  thereby  conseut  to  tbe  same  error  at 
a  later  trial,  or  estop  itself  to  then  object  to 
anch  error." 

The  Oregon  cases  cited  do  not  sustain 
plalntifTs  contention.  In  Hanley  ▼.  Combs, 
60  Or.  609,  119  Pac.  333,  there  was  no  objec- 
tion to  the  sufiiciency  of  the  pleadings  on  tbe 
first  appeal.  On  the  second  appeal,  with  the 
same  pleadings,  a  motion  appeared  for  Judg- 
ment on  the  pleadings.  We  held  that,  because 
the  case  was  here  on  a  previous  appeal  with 
the  same  pleadings  not  objected  to,  it  was  too 
late  to  raise  the  question  of  their  sufficiency 
on  the  second  appeal.  But  in  that  case  it 
was  competent  for  tbe  plaintiff  to  have  raised 
the  question  of  the  sufficiency  of  the  plead- 
ings on  the  first  appeal,  because  tbe  case  was 
here  and  the  pleadings  were  here;  whUe  In 
the  present  instance  there  was  no  request 
for  the  instruction  which  is  the  "bone  of 
contention"  here,  and  consequently  no  record 
which  could  have  been  considered  here  on 
the  first  appeal.  In  the  case  of  Benbow  v. 
The  James  John,  61  Or.  153,  121  Pac.  899, 
the  same  conditions  obtained,  and  the  same 
ruling  was  made.  Both  opinions  proceeded 
on  the  theory  that,  because  tbe  record  was 
here  and  capable  of  being  attacked  on  tlio 
first  appeal,  it  was  too  late  to  urge  an  ob- 
jection on  a  second  appeal  which  might  have 
been  presented  upon  the  first. 

For  the  reasons  above  given,  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

BURNETT,  0.  J.,  and  HARRIS  and 
RAND,  JJ.,  concor. 
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STATE    INDUSTRIAL  ACC. 
COMMISSION. 

(Supreme  Court  of  Oregon.     Jan.  81,  1822.) 

1.  Muter  and  tervaat  4s>373,  380— lajary  la 
play  hald  eonpaasable  aa  "acddeat  arislag 
oat  and  In  oourse  of  employment"  not  dne 
to  "deliberate  Intention." 

Where  a  workman,  in  an  establishment  in 
which  it  was  the  custom  of  the  men  to  divert 
the  use  of  air  hose  to  sport  dnring  working 
hours,  commenced  the  sport  and  while  scuf- 
fling with  a  fellow  workman  holding  a  hose 
started  to  turn  around  and  stumbled  over  a  akid 
block,  and  in  sntmbling  forward  came  within 
the  range  of  the  air,  which  entered  his  rectum, 
causing  peritonitis  causing  death,  the  death 
resulted  from  an  "accident  ariaing  out  of  and 
in  the  course  of  his  employment"  caused  by 
Tident  external  means,  within  Workmen's 
OompMwation  Law  (Or.  L.  i  6626),  and  not 
(rom  the  "deliberate  intention  of  the  workman 
Umaelf,"  within  section  0627,  barring  compen- 
sation for  injury  from  such  intention. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oonrse 
«t  Employment.] 

2.  Appeal  sad  MTor  «=»553(2)— Transcript  af 
whale  testimony  with  exoaptlans  at  trial 
oartlflad  by  trial  Judge  Is  saffldant  ta  bring 
tastlmony  before  Snpreme  Coart. 

A  transcript  of  the  whole  testimony  and  all 
the  proceedings  at  the  trial  with  the  excep- 
tions taken,  duly  certified  by  the  trial  Judge, 
constitnteB  a  auffieient  bill  of  exceptiona  to 
bring  the  testimony  before  the  Supreme  Court, 

3.  Appeal  and  error  <s=>IOIO( I)— Findings  af 
fast  by  trial  court  eannot  b«  sat  aside  on  ap- 
peal if  supported  by  oompetant  evldaaoe. 

In  a  cause  tried  by  a  court  wltbaot  a  Jniy, 
findings  of  fact  are  deemed  to  be  a  verdict, 
and  sadi  findings  cannot  be  set  aside  on  appeal 
if  there  la  any  competent  evidence  to  support 
them. 

4.  Master  and  servant  «=»4i8(e)— Vardlet  in 
oompaasation  case  eanduslva. 

Under  Workmen's  Compensation  Law  (Or. 
h.  f  6687),  the  Supreme  Court  is  bound  by  the 
verdict  of  the  Jury  aa  to  questions  of  fact 

6.  Master  aad  servant  «=>4I8(6)— Finding  in 

favar   af   oampensatlon   dalmaat   on    Issue 

9t  dasartlaa  conolnslve. 
Whether  deceased  workman's  wife  had  de- 
aerted  him  within  the  meaning  of  Workmen's 
Compensation  Law  (Or.  L.  §  6626  [J]),  so  as  to 
bar  her  claim  for  compensation,  held  a  question 
of  fact  for  the  trial  court,  whose  finding  for 
her  supported  by  testimony  was  condusive  on 
appeal. 
6.  Master  and  servant  <8=>4i 8(6)— Finding  of 

oompensable  Injury  involves  mixed  question 

of  law  and  fact. 
The  question  whether  an  injury  arose  out 
of  and  in  the  course  of  the  employment  within 
the  Workmen's  Compensation  Law  is  a  mixed 
question  of  law  and  fact,  and  findings  of  the 
trial  court  thereon  supported  by  testimony 
shoold  not  be  disturbed  on  appeal.. 


Appeal  from  Oircuit  Ooort,  Multnomah 
Coiinty;  Robert  G.  Morrow,  Judge. 

Proceeding  by  Wanda  Stark,  as  an  indi- 
vidual, and  Wanda  Stark,  as  administratrix 
of  the  estate  of  Ray  E.  Stark,  deceased,  and 
also  aa  general  guardian  of  Raye  Maxiue 
Stark,  an  infant,  before  the  State  Industrial 
Accident  Commleslon,  for  an  award.  From 
a  decision  of  the  Accident  Oommission  dis- 
allowing tbe  claim,  an  appeal  was  taken  to 
the  circuit  court.  From  Judgment  of  the  cir- 
cuit court  that  compensatitHi  should  be  al- 
lowed, tbe  Accident  Commission  appeals. 
Judgment  affirmed. 

Dpou  the  trial  of  this  cause  in  tbe  lower 
court  a  stipulation  of  the  facts  was  entered 
into  relative  to  tbe  f<dlowing  qneations: 

"First.  Whether  or  not  decedent,  Bay  B. 
Stark,  met  his  death  as  a  result  of  an  ac<n- 
dent  arising  out  of  and  in  the  course  of  his 
employment  under  the  WoiAmen's  Compensa- 
tion Law  of  Oregon. 

"Second.  In  case  the  first  question  is  an- 
swered in  the  affirmative,  la  Wanda  Stark,  wid- 
ow of  decedent,  entitied  to  compensation  on 
her  own  behalf  as  distinguished  from  compen- 
sation on  behalf  of  her  child,  in  view  of  the 
facts  relating  to  her  separation  and  living 
apart  from  her  husband  at  the  time  of  his 
death?" 

Tbe  substance  of  tbe  stipulation  of  facts 
is  as  follows : 

"0^  Jane  19,  1919,  Bay  B.  Stark,  deceased, 
was  employed  by  the  Columbia  Blver  Sliip- 
building  Corporation  as  a  chipper  and  caulker 
at  the  wage  of  $6.88  per  day;  that  both  em- 
ployer and  decedent  were  working  nnder  and 
subject  to  the  provision  of  chapter  112,  Gen- 
eral Laws  1013,  as  amended;  that  on  June  19, 
1919,  said  Ray  E.  Stark  sustained  internal 
injuries  while  participating  in  a  scuffle  with 
a  fellow  workman,  said  injuries  causing  the 
death  of  said  Bay  E.  Stark  on  June  24,  1919; 
that  the  facts  respecting  said  scuffle  and  aed- 
dent  are  as  follows: 

"That  the  employees  returned  to  work  shout 
12:30  p.  m.  and  had  been  working  about  1% 
hours  when  the  accident  happened;  W.  T. 
Cooper,  an  employee,  was  working  on  tank  2 
or  3  at  the  forward  end;  T.  C.  Turley  was 
working  on  the  aft  end  of  the  tank;  Turley 
had  started  to  use  the  air  hose  to  blow  the  wa- 
ter off  the  bottom  of  the  tank  to  ascertain 
whether  or  not  the  riveta  were  sweating  or 
leaking  and  in  this  work  used  the  open  air  hose 
without  the  air  gun  attached  or  fastened  to  it. 
Turley  had  just  finished  using  his  hose  for 
blowing  water  off  bottom  of  tank  and  had 
started  to  connect  the  air  gun  to  the  hose,  when 
Ray  E.  Stark  took  the  hose  from  Turley  and 
purposely  pointed  it  towards  Cooper.  Cooper 
was  about  15  or  20  feet  from  him.  The  air 
blew  Cooper's  hat  and  goggles  off.  Cooper  had 
just  finished  disconnecting  the  air  gun  from 
his  air  hose  and  was  preparing  to  blow  the  wa- 
ter off  the  bottom  of  the  tank,  when  Stark 
blew  his   hat   and   goggles   off;    then   Cooper 
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turned  his  air  hose  on  Stark  and  waa  blowing 
air  around  Stark'a  chest  and  arms  and  was 
walking  towards  Stark.  When  Cooper  and 
Stark  got  dose  enough  to  each  other,  Stark 
grabbed  Cooper's  hose  and  Cooper  grabbed 
the  air  hose  of  Stark;  then  one  of  the  em- 
ployees took  the  Turley  hose  from  Stark  and 
left  Stark  and  Cooper  holding  the  air  hose  used 
by  Cooper.  While  Stark  was  holding  the  air 
hose  he  started  to  turn  around  and  stumbled 
over  a  skid  support  block  stumbling  forward, 
and  in  stumbling  the  air  hose  got  in  such  a  posi- 
tion that  the  air  from  it  was  blown  into  his 
rectum,  causing  peritonitis  which  caused  his 
death,  on  June  24,  1919,  at  7:00  p.  m.  at  St. 
Vlncenf  s  Hospital,  Portland,  Or.  On  June  21, 
1919,  at  St.  Vincent's  Hospital,  Just  prior  to 
Ray  E.  Stark's  death.  Stark  made  and  signed 
the  following  statement  in  the  presence  of 
Richard  Diech,  Tom  Coleman,  Qlenn  Howell, 
and  Anna  McMillan,  which  each  of  the  parties 
to  this  stipulation  agree  is  true,  tb  wit: 

"When  asked  with  whom  he  was  scuffling, 
he  said:  That  ia  the  man'  (pointing  to  Coop- 
er). 'It  was  as  much  my  fault  as  his;  we  were 
■cnfflinf."  At  the  request  of  Cooper,  Stark  was 
asked  who  started  the  scuffling;  answered  by 
Stark,  'I  did.' 

"And  as  a  part  of  this  stipulation  relating  to 
the  first  question,  it  is  agreed  that  testimony 
will  be  taken  and  the  fact  found  by  the  court, 
as  to  whether  or  not  it  was  the  custom  of  the 
fellow  employees  of  the  decedent  to  use  the 
air  hose  and  apparatus  in  scuffling  and  horse- 
play prior  to  the  happening  of  this  accident. 
*    *    * 

"And  as  a  part  of  this  stipulation  relating 
to  the  second  question,  it  is  agreed  that  testi- 
mony will  be  taken  and  the  fact  found  by  the 
court  as  to  whether  or  not  Wanda  Stark  left 
her  husband,  Ray  B.  Stark,  on  or  about  two 
weeks  prior  to  June  2, 1919,  with  the  intention 
of  deserting  him  and  not  living  with  him  again." 

The  claims  were  disallowed  by  the  Accident 
Commission,  upon  the  ground  that  the  in- 
juries were  not  sustained  by  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment An  appeal  was  allowed,  and  the 
case  tried  before  the  circuit  court  without  a 
Jury.  The  trial  court  found  that  compensa- 
tion should  be  allowed.  The  Accident  Com- 
mission brings  this  appeal. 

Testimony  was  taken  upon  the  trial  of  the 
«anse.  The  stipulation  of  facts  was  incor- 
porated into  the  findings  of  fact  by  the  trial 
court    The  court  also  found: 

"In  addition  to  the  stipulation  on  file  herein, 
the  court  finds  as  a  fact  that  at  the  works  and 
shipyards  of  the  Columbia  River  Shipbuilding 
Company,  in  Portland,  Or.,  it  was,  during  the 
latter  part  of  1918,  and  the  first  half  of  the 
year  1919,  the  custom  of  the  employees  of 
said  company,  while  engaged  in  their  work,  to 
use  the  air  hose  and  apparatus,  supplied  by  the 
company  for  the  performance  of  the  necessary 
work,  in  scuffling,  horseplay,  and  general  rec- 
reation, during  working  hours." 

"That  prior  to  June,  1919,  Wanda  Stark,  peti- 
tioner in  this  case,  had  ceased  to  reside  with 
her  husband,  Ray  E.  Stark,  and  had  left  his 
home  with  tiie  definite  intention  of  not  there- 


after associating  with  him  as  his  wife,  but  that 
she  had  not  left  with  the  intention  of  deserting 
him." 

The  court  concluded  as  a  matter  of  law: 

"That  the  occurrence  described  in  the  stipu- 
lation was  an  accidental  occurrence  and  arose 
out  of  and  in  the  course  of  the  employment  of 
Ray  B.  Stark  by  the  Columbia  River  Shipbuild- 
ing Company,"  and  that  prior  to  the  accident 
Wanda  Stark,  petitioner,  had  not  deserted  her 
husband  and  was  not  living  apart  from  him  in 
the  sense  which  the  terms  are  used  in  section 
21,  c.  112,  General  Laws  of  Oregon  1913. 

T.  A.  Benjamin,  Asst  Atty.  Gen.  (I.  H. 
Van  Winkle,  Atty.  Gen.,  on  the  brief),  for 
appellant 

Henry  S.  Westbrook,  of  Portland,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
By  chapter  ll2,  General  Laws  of  Oregon 
1913,  the  Legislature,  recognizing  that  the 
prosecution  of  the  Tarious  Industrial  entw- 
prises  which  must  be  relied  upon  to  create 
and  preserve  the  wealth  and  prosperity  of 
the  state,  involves  the  injury  of  large  num- 
bers of  workmen  resulting  In  their  partial 
or  total  Incapacity  or  death,  that  under  the 
law  as  it  then  existed  an  unequal  burden 
was  cast  upon  Its  citizens,  that  the  adjudica- 
tion of  the  responsibility  of  the  employer  on 
account  of  injuries  sustained  by  his  workmen 
entailed  unnecessary  cost  divided  between 
the  workmen,  the  enit>loyer8,  and  the  tax- 
payers, that  the  people  of  the  state  were 
subjected  to  a  heavy  burden  In  providing  for 
the  care  and  support  of  such  injured  work- 
men and  their  dependents,  and  that  this 
burden  should  be  more  fairly  distributed, 
enacted  the  Workmen's  Compensation  Lew- 
contained  in  sections  6605  to  6659,  Or.  L. 
The  act  was  amended  by  Laws  of  1917,  c. 
2S8 ;  Laws  of  1919,  c.  55;  and  Laws  of  1921. 
c.  311.  By  the  provisions  of  this  act  aU' 
Industrial  Accident  Commission  was  created. 
Its  duty  and  authority  were  defined.  Haz- 
ardous occupations,  employers,  and  benefici- 
aries under  the  act  were  defined.  By  section 
6614  the  elective  privilege  of  the  employer  is 
given  not  to  accept  the  act,  by  filing  with  the 
Commission  a  written  notice  of  such  election. 
An  employee  may  also  give  notice  to  his 
employer  of  his  election  not  to  become  sub- 
ject to  tlie  act  Section  6615.  By  section 
6624,  every  employer  engaged  in  the  haz- 
ardous occupations  enumerated  In  the  act 
who  shall  not  have  served  notice  of  his 
election  not  to  contribute  under  the  act  except 
as  provided  therein.  Is  required  to  jwy  to  the 
Commission  each  month  a  certain  percentage 
of  his  total  pay  roll  for  the  preceding  month 
of  workmen  subject  to  this  act  at  the  rate 
set  forth  therein,  as  a  part  of  the  industrial 
accident  fund.  Such  employers  are  required 
to  retain  from  the  earnings  of  each  of  his 
workmoi  one  cent  i>er  day  and  pay  the  same  - 
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to  the  Commission.  There  Is  also  approprl- 
■  ated  annually  after  June  30,  1921,  by  the 
state  a  afum  equal  to  one-seventb  of  the  total 
sum  received  under  the  provisions  of  section 
6024. 

The  compensation  Is  provided  in  section 
6626,  the  first  portion  of  which  reads: 

"If  any  workman  while  he  Is  subject  to  this 
act  and  in  the  service  of  an  employer  who  is 
thus  bound  to  contribute  to  the  industrial  acci- 
dent fund  shall  sustain  a  personal  injury  by 
acddent  arising  out  of  and  in  the  course  of  his 
employment  caused  by  violent  or  external 
means,  he  or  bis  beneficiaries  or  dependents, 
if  the  injury  result  in  death,  shall  receive  com- 
pensation according  to  the  following  schedule:" 

Then  follows  a  schedule  of  the  amounts  to 
be  paid  to  such'  workman  and  his  depend- 
ents.   Section  6627  reads  in  part  thus: 

"If  injury  or  death  results  to  a  workman 
from  the  deliberate  intention  of  the  workman 
himself  to  produce  sndi  injury  or  death,  nei- 
ther the  workman  nor  the  widow,  widower, 
'duUd  or  dependent  of  the  workman  shall  re- 
ceive any  payment  whatsoever  out  of  the  acci- 
dent  fund." 

[1]  It  Is  the  position  of  the  Attorney  Gen- 
eral on  behalf  of  the  State  Industrial  Acci- 
dent Oommlsslon  that  the  accident  in  ques- 
tion did  not  arise  "out  of  and  In  the  course 
of  his  employment"  within  the  meaning  of 
the  statute.  The  contrary  is  maintained  on 
b^aU  of  plaintiff.  The  main  question  Is: 
Do  the  findings  of  fact  support  the  judgment? 

The  workmen's  compensation  acts,  while 
alike  as  to  the  object  sought  to  be  attained, 
4ur8  so  numerous  and  so  varied  as  to  details 
of  administration  that  any  attempted  defini- 
tion of  them  must  of  necessity  be  general  In 
its  terms.  The  courts  with  practical  unanim- 
ity have  accorded  to  the  workmen's  com- 
iwnsatlon  acts  a  broad  and  liberal  construc- 
tion In  order  to  effectuate  their  evident 
Intention  and  purpose.  Under  this  rule  the 
courts  cannot  do  otherwise  than  to  give  the 
words  employed  their  ordinary  meaning. 
The  construction  givoi  to  the  statute  must 
conform  to  the  Intent  of  the  lawmakers. 
'Workmen's  Compensation  Acta,  Corpus  Juris 
Treatise,  4,  40;  Grant  t.  State  Industrial 
Accident  Gbnf'n,  201  Paa  438-444;  BidweU 
Coal  Co.  V.  Davidson,  187  Iowa,  800,  174  N. 
W.  682,  8  A.  L.  R.  1058.  The  statute  under 
consideration  does  not  mean  one  thing  when 
It  Is  to  the  advantage  of  (me  employee  so  to 
maintain,  and  at  the  same  time  mean  some- 
thing to  ■  the  contrary  when  it  la  to  the 
advantage  of  some  other  employee  to  make 
a  different  claim.  C.  J.  Treatise,  p.  41; 
IntonatloDal  Harvester  Co.  v.  Industrial 
<;omml8sion,  167  Wis.  167,  147  N.  W.  53, 
Ann.  Cas.  1916B,  830.  The  great  object 
of  workmen's  compensation  acts  is  to  shift 
the  bnrdoi  of  such  economic  waste  from  the 
employer  to  the  industry  in  order  that  it 
may  ultimately  be  borne  by  the  consumer, 


lessen  the  expense  to  the  state  of  caring 
for  dependents  and  nimierous  and 'prolonged 
litigation,  to  protect  the  employer  from  un- 
just and  excessive  verdicts  resulting  from 
the  hardship  of  particular  cases,  and  to 
secure  to  an  employee  having  a  Just  claim 
the  full  amount  of  compensation  awarded 
him  without  diminution  by  reason  'of  the 
expense  of  litigation. 

The  following  Is  said  of  the  Washington 
Compensation  Act: 

"It  is  founded  on  the  basic  principle  that  cer-- 
tain  defined  industries,  called  in  the  act  extra 
hasardous,  should  be  made  to  bear  the  financial 
losses  sustained  by  the  workmen  engaged  there- 
in through  personal  injuries,  and  its  purpose 
is  to  furnish  a  remedy  that  will  reach  every 
injury  sustained  by  a  worlcman  engaged  in 
any  of  such  industries,  and  make  a  sure  and 
certain  award  therefor,  bearing  a  just  propor- 
tion to  the  loss  sustained,  regardless  of  the 
manner  in  which  the  injury  was  received." 
State  V.  Clausen.  65  Wash.  356,  175.  117 
Pac.  1101, 1105  (37  L.  B.  A.  [N.  S.]  466). 

Practically  all  of  the  American  statutes, 
while  differing  widely  in  other  provisions 
and  exceptions,  provide  compensation  In 
cases  of  "injury"  or  "Injury  by  accident," 
"arising  out  of  and  in  the  course  of  the  em- 
ployment." This  phrase  is  borrowed  from 
the  English  Workmen's  Compensation  Act. 
The  terms  "out  of"  and  "in  the  course  of 
are  not  synonymous,  and  under  some  of  the 
acts  If  either  of  these  elements  is  missing 
there  could  be  no  recovery.  These  two 
questions  are  to  be  determined  by  different 
tests.  The  words  "out  of"  refer  to  the  origin 
or  cause  of  the  accident,  and  the  words  "In 
the  course  of"  to  the  time,  place,  and  drcnrn* 
stances  under  which  It  occurs.  It  has  there- 
fore been  said  that  an  Injury  which  occurs 
while  an  employee  Is  doing  what  be  might 
reasonably  do  at  the  time  and  place  is  one 
which  arises  "out  of  and  in  the  course  of  the 
employment."  It  has  been  said  that  under 
the  New  Jersey  act,  an  accident  which  is  the 
result  of  a  risk  reasonably  incident  to  the 
employment  Is  one  which  arises  out  of  the 
employment ;  and  that  the  injuries  for  which 
compensation  Is  to  be  paid  under  the  Wiscon- 
sin act  are  such  as  are  incident  to,  and  grow 
out  of  the  employment  The  question  of 
whether  or  not  the  Injury  is  one  "arising  out 
of  and  in  the  course  of  the  employment" 
within  the  meaning  of  the  compensation  act 
Is  not  to  be  determined  by  the  common-law 
rules  in  negligence  cases.  That  the  Injury 
was  caused  by  the  negligence  of  a  fellow 
servant  or  was  contributed  to  by  the  negli- 
gence of  the  Injured  employee  Is  no  reason 
for  disallowing  compensation.  It  is  not  nec- 
essary that  the  injury  or  accident  should 
be  one  reasonably  to  be  anticipated  as  an 
Incident  of  the  employment  In  order  that  It 
should  arise  "out  of  and  in  the  course  of 
the  enrployment  The  main  purpose  of  the 
different  statutes  Is  much  the  same.    One  of 
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the  Tray  imrposes  of  the  compensation  act 
was  to  increase  the  rigbt  of  employees  to  be 
compensated  for  injuries  growing  out  of 
tiielr  employment.  L.  R.  A.  1916A,  note 
pages  232-233. 

It  Is  not  a  test  of  tlie  right  of  an  employee 
or  bis  dependents  coming  within  the  provi- 
sions of  the  act,  that  the  circumstances 
should  be  such  that  a  right  of  action  could 
be  maintained  against  the  employer.  It  may 
be  assumed  that  an  employee  coming  within 
the  provisions  of  the  act  was  palpably  neg- 
ligent and  at  fault  yet  this  would  not  pre- 
▼mt  compensation  if  other  circnmstances 
warranted  the  same.  1  Bradbury,  Work- 
man's Compensation,  p.  47. 

Before  alluding  to  the  drciunstances  in 
the  present  case  we  will  again  refer  to  our 
compensation  act  The  first  clause  of  section 
6626  provides  generally  that  when  a  work- 
man who  Is  subject  to  fhe  act  and  in  the 
services  of  an  emidoyer  who  Is  thus  bound 
to  contribute  to  the  industrial  accident  fond, 
shall  sustain  a  personal  injury  by  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment caused  by  violent  or  external 
means,  he  or  his  beneficiaries  or  dependents, 
in  case  of  resulting  death,  sliall  receive  com- 
Itensation.  There  is  an  exception,  however, 
to  the  granting  of  such  compensation,  or  pro- 
vision contained  in  section  6627  quoted 
alMve,  prescribing  the  instance  or  circum- 
stance under  which  neither  the  workman 
nor  his  dependents  shall  receive  compensa- 
tion.   This  provlsKa  is  that— 

"If  injniy  or-  death  results  to  a  workman 
from  the  deliberate  intention  of  the  workman 
himself  to  produce  tuoh  injurv  or  death,  nei- 
ther the  workman  nor  the  widow,  widower, 
child  or  dependent  of  the  workman  shall  receive 
any  payment  whatsoever  ont  of  the  accident 
fund."    (We  underscore.) 

AK>Iylng  the  maxim  "lodusio  onlus  est 
exclusio  alterlus,"  io  this  ivoviso  or  exc^>> 
tlon,  it  would  seem  tbat  an  employee,  while 
subject  to  the  act  and  In  the  service  of  an 
employer  who  is  also  subject  to  the  act, 
if  be  shall  sustain  a  personal  Injury  by  ac- 
cident arising  out  of  and  in  the  course  of 
his  employment  caused  by  violent  or  exter- 
nal means,  will  be  entitled  to  compensation, 
althougb  no  action  for  negligence  could  l>e 
maintained  against  the  employer  under  the 
circumstances  if  the  statute  did  not  exist, 
even  if  the  employee  himself  may  have  been 
grossly  negligent  and  largely  contributed 
to  his  injury;  or  the  injury  had  been  the 
result  of  the  negligence  of  a  fellow  work- 
man, or  that  the  workman  may  have  been 
at  fault  during  the  time  be  was  in  the  serv- 
ices of  his  employer,  and  labored  in  a  dila- 
tory and  slovenly  manner,  or  mingled  sport 
wltb  his  labor,  if  the  injury  or  death  did 
not  result  "from  the  deliberate  intention  of 
the  workman  himself  to  produce  such  In- 
Jnry."    The  intent  to  play  or  tbe  intent  to 


take  daring  unnecessary  chances  In  a  danger- 
ous place  may  have  been  deliberate,  if  it 
was  without  any  intention  on  the  part  of 
the  workman  to  prodnoe  tbe  Injury.  Ap- 
plying to  this  clause  in  section  6627  the 
general  rules  of  construction,  it  will  be  no- 
ticed that  the  introduction  of  an  exception 
or  saving  clause  may  have  an  important 
bearing  upon  the  construction  of  the  statute. 
It  may  show  it  to  be  more  comprehensiTe 
than  would  appear  merdy  from  the  words 
used,  on  the  principle  that  when  certain  ex- 
ceptions are  specified  no  others  are  intend- 
ed. This  rule  is  alilce  applicable  to  grants 
inter  partes  and  to  public  laws.  When  first 
there  are  general  words  and  afterwards  an 
exception  of  some  particular,  all  that  is  not 
within  the  particular  is  witliin  the  general: 
what  is  not  excepted  is  witliin  the  grant 
Black  on  Interpretation  of  Laws,  p.  277; 
2  Lewis'  Sutherland,  Statutory  C!onstmctlon, 
H  346,  361.  In  the  latter  work  we  read  at 
page  672: 

"Where  there  is  a  prohibition,  grant  or  regu- 
lation in  general  words,  and  a  saving  of  particn- 
lar  things,  there  is  a  strong  implication  that 
what  is  excepted  would  have  been  witiiin  the 
purview  if  it  had  not  been  excepted;  and  thus 
the  purview  may  be  made  more  comprelienalve 
than  it  would  otherwise  have  been.  Thus  if 
there  lie  a  grant  of  all  trees  on  a  piece  of  land, 
which,  if  nothing  more  had  t>een  said,  would 
only  have  embraced  forest  trees,  but  there  is 
an  exception  of  apple  trees,  other  fruit  treea, 
as  peach  and  pear  trees,  will  pass." 

In  Kansas  nothing  save  the  deliberate 
intention  of  tbe  employee  to  cause  tbe  in- 
jury, his  willful  failure  to  use  guards  or 
protection  provided  for  him,  tils  deliberate 
breach  of  some  statutory  regulation,  or  his 
intoxication,  can  deprive  him  of  his  statu- 
tory right  to  compensation.  4  A.  L.  R.  note 
page  124,  Villa;  Messick  v.  McEntire,  97 
Kan.  813,  166  Pac.  740.  Even  where  the 
compensation  is  paid  by  ttie  ^nployer  la 
order  to  defeat  an  award  for  injury  under 
the  Workmen's  Compensation  Act  Oie  case 
must  come  clearly  witliin  the  statutory  excep- 
tions barring  the  award.  It  is  held  that  the 
burden  of  proof  is  on  the  employer  to  es- 
tablish the  facts  constituting  a  bar  to  com- 
pensation. Wick  V.  Gunn  (OkL)  168  Pac; 
1087,  4  A.  I*  R.  107. 

Tbe  generally  accepted  theory  upon  which 
tbe  compensation  law  is  based  is  that  when 
an  employee  is  killed  or  injured  there  is  aa 
economic  loss  which  must  be  made  up,  or 
compensated  In  some  way;  that  most  ac- 
cidents are  attributalde  to  tbe  inherent  risk 
of  employment,  that  is,  no  one  is  directly  at 
fault,  yet  the  burden  of  such  loss  should  be 
borne  by  the  industry  rather  than  by  soci- 
ety as  a  whole;  and  that  a  fund  should  be 
provided  at  least  in  part  by  the  industry 
from  which  a  fixed  sum  should  be  set  apart 
as  every  accident  occurs  to  compensate  th» 
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person  injured,  or  his  dependents  for  his 
Or  her'  loes.  State  v.  Industrial  Commis- 
sion, 92  Ohio  St  434,  450,  111  N.  E.  299,  L. 
a  A.  1916D,  944,  Ann.  Cas.  19171),  1162. 

It  is  one  of  the  principles  of  the  worlclng- 
men's  Insurance  and  compensation  laws 
which  are  the  products  of  the  development 
of  social  economic  ideas  that  the  industry 
whi<ft  has  always  borne  the  burden  of  de- 
I^cclation  and  destruction  of  the  necessary 
machinery,  whether  such  destruction  was 
caused  within  or  without  the  Industry,  shall 
also  bear  the  burden  of  repairing  the  efBcl- 
ency  of  the  human  machine  necessary  to  the 
life  of  the  industry.  Lewis,  etc..  County  t. 
IndnstHal  Ace.  Board,  52  Mont  6,  1S5  Paa 
268,  L.  R  A  1916D,  628.  In  Peet  v.  Mills, 
76  Wash.  437,  439,  136  Pac.  685,  L.  K.  A. 
1916A.  358,  Ann.  Cas.  1915D,  154,  Workmen's 
Compensation  Acts,  0.  J.  Treatise,  p.  9  note, 
we  read: 

"The  conclusion  is  evident  that,  in  the  en- 
actment of  this  new  law,  the  Legislatnre  de- 
clared it  to  be  the  policy  of  this  state  that 
every  hazardous  industry  within  the  purview 
of  the  act  should  bear  the  burden  arising  out 
of  injuries  to  its  employees;  and  that  it  was 
the  furtiier  policy  of  the  state  to  do  away 
with  the  recognized  evils  attaching  to  the  reme- 
dies onder  ezistihg  forms  of  law  and  to  sub- 
stitute a  new  remedy  that  should  be  ample,  full, 
and  complete,  reaching  every  injury  sustained 
by  any  workman  while  employed  in  any  such 
industry,  regardless  of  the  cause  of  the  injury 
or  the  negligence  to  which  it  might  be  attribut- 
ed. We  can  conceive  of  no  language  the  Legis- 
lature might  have  employed  that  would  make  its 
purpose  and  intent  more  ascertainable  than 
that  made  use  of  in  the  first  section  of  tha  act" 

"The  obligation  to  pay  compensation  under 
the  workmen's  compensation  act  equally  is  al>- 
solnte  when  the  fact  is  established  that  the  in- 
jury has  arisen  'out  of  and  in  the  course  of 
the  employment  Part  n,  |  L  It  is  of  no  sig- 
nificance whether  the  predae  physical  harm 
was  the  ntltnral  and  probable  or  the  abnormal 
and  inconceivable  consequence  of  the  employ- 
ment The  single  inquiry  is  whether  in  truth 
it  did  arise  out  of  and  in  the  course  of  that 
employment"  In  re  Sponatski,  220  Mass.  626, 
631, 108  N.  B.  466,  468  (L.  R.  A.  1916A,  333); 
O.  J.  Treatise,,  p.  74  note. 

"If  the  nature  of  the  employment,  or  the 
conditions  under  which  it  was  pursued,  or  the 
exposure  to  injury  it  entails,  or  the  doing  of 
something  incidental  to  the  employment,  was 
a  proximate  cause  of  the  injury,  it  arises  out 
of  the  employment  An  injury  of  this  descrip- 
tion is  one  of  the  risks  of  the  employment;  for 
it  is  due  to  it  and  arises  from  it,  either  directly 
or  as  incident  to  it,  or  to  the  conditions  and 
exiMSure  surrounding  it  And  the  proximate 
cause  of  the  injury  is  not  necessarily  that 
which  immediately  arises  out  of  the  employ- 
ment, but  may  be  that  which  is  reasonably  in- 
cidental to  it"  Larke  v.  John  Hancock  Mut 
L.  Ins.  Co.,  90  Conn.  303,  309,  97  Atl.  320, 
322  (L.  R.  A.  1916B,  684) ;  C.  3.  Treatise,  p. 
74  note. 

There  must  be  a  causal  connectltm  between 
tile  employment  and  the  injury  and  the  in- 


jury miut  be  the  rational  coiiflequence  ct 
some  hazard  connected  with  the  employment 
The  danger  to  which  the  employee  is  exposed 
may  originate  from  the  employment  or  out- 
side of  it,  if  the  exposure  is  peculiar  to  it. . 
In  the  one  case  the  conditions  of  danger 
from  the  conduct  of  the  employment  cause 
the  injury;  in  the  other,  the  conditions  of 
danger  which  arise  outside  the  employment 
but  are  peculiar  to  It,  cause  it  C.  J.  Trea- 
tise, 74,  76;  Larke  ▼.  John  Hancock  Mutual 
Life  Ins.  Co.,  90  Conn.  303,  97  Atl.  320, 
322.  Where  there  is  an  Incidental  or  causal 
connection  between  the  employment  and  the 
accident,  the  injury  is  deemed  to  have  arisen 
oat  of  the  former  even  when  the  connection 
la  somewhat  remote  and  when  the  direct 
and  immediate  agency  la  foreign.  O.  J. 
Treatise,  p.  74;  Archibald  v.  Workmen's 
Compensation  Commissioner,  77  W.  Va.  448, 
87  S.  B.  791,  792,  U  R.  A.  1916D,  1013.  In- 
jury from  frostbite  arises  out  of  the  em- 
ployment of  an  insurance  solicitor  and  col- 
lector who  was  comi)elled  to  drive  fifteen 
or  twenty  miles  on  a  very  cold  day,  going 
in  and  out  Off  heated  bouses  In  making  up- 
ward of  00  calls.  Larke  v.  Jatm  Hancock 
Mut  L.  Ins.  Co.,  supra.  Where  the  condi- 
tions of  the  employment  required  the  em- 
ployee to  cross  a  street  where  he  was  strudc 
by  an  automobile,  the  injury  arose  out  of 
the  employment  Zabriskie  v.  Erie  R.  Co., 
86  N.  J.  Law,  266,  92  AtL  385,  L.  R.  A  1916A, 
316,  O.  J.  Treatise,  p.  75.  Re  Sundine,  218 
Mass.  1,  106  N.  B.  433,  Lt  R.  A.  lOlSA,  318, 
was  ■  case  where  the  employer  was  liable 
to  pay  compensation  under  the  act,  and  the 
London  Gnaranty  &  Accident  Company,  Ltd., 
Insured  and  assumed  the  llahiUty  of  the 
employer.  The  injury  to  the  onployee  oc- 
curred upon  the  stairway  which  was  not 
under  the  employer's  control  but  afforded 
the  only  means  of  going  to  and  frcmi  the 
work  room,  while  leaving  the  premises  for 
the  purpose  of  procuring  a  luncheon.  It  was 
held  that  the  injury  "arose  out  of  and  In 
the  course  of"  the  employmmt  within  the 
meaning  of  the  Workmen's  Compensation 
Act 

In  the  McNlool  Case,  216  Mass.  407,  488, 
102  M.  E.  607,  U  R.  A.  1016A,  806,  the  em- 
ployee was  injured  and  died  aa  the  result  of 
"blows  or  Ucks"  administered  to  him  by  a 
fellow  workman  in  an  Intoxicated  frensy, 
who  was  In  the  habit  of  becoming  so  intoxi- 
cated and  when  In  that  condition  was  quar- 
relsome and  dangerous.  The  injury  came 
while  the  employee  was  doing  work  for  which 
he  was  engaged.  Compensation  was  allowed. 
We  quote  from  the  (pinion  in  that  case : 

"An  injury  •  •  *  'artses  out  of  tha  em- 
ployment when  there  is  apparent  to  the  ration- 
al mind,  upon  consideration  of  all  the  drcumr 
stances,  a  causal  connection  between  the  con- 
ditions under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  Under  this 
test  if  the  injury  can  be  seen  to  have  followad 
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as  a  natnral  inddest  of  the  work  and  to  have 
been  contemplated  by  a  reasonable  person  fa- 
miliar with  the  whole  situation  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the 
employment,  then  it  arises  'out  of  the  employ- 
ment. But  it  excludes  an  injury  which  cannot 
fairly  be  traced  to  the  employment  as  a  con- 
tributing proximate  cause,  and  which  comes 
from  a  hazard  to  which  the  workmen  would 
have  been  equally  exposed  apart  from  the 
employment.  The  causative  danger  must  be 
peculiar  to  the  work,  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  the 
character  of  the  business  and  not  independent 
of  the  relation  of  master  and  servant  It  need 
not  have  been  foreseen  or  expected,  but  after 
the  event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment,  and 
to  have  flowed  from  that  source  as  a  rattonal 
consequence."  Workmen's  Compensation  Acts, 
C.  J.  Treatise,  pp.  73,  74,  note. 

The  Massachusetts  statute,  while  it  pro- 
vides a  different  plan  of  insurance,  contains 
language  much  like  that  of  ours  under  con- 
■Ideratioii.  Acts  of  Mass,  1911,  c.  751,  pt.  2, 
SI  reads: 

"If  an  employee"  etc.,  "receives  a  personal 
injury  arising  out  of  and  in  the  course  of  his 
employment,  he  shall  be  paid  compensation  by 
the  association,  as  hereinafter  provided,  if  his 
employer  is  a  subscriber  at  the  time  of  the  in- 
jury." 

Section  2.  "If  the  employee  is  injured  by  rea- 
son of  his  serious  and  willful  misconduct,  he 
shall  not  receive  compensation." 

In  re  Loper,  64  Ind.  App.  671,  116  N.  B. 
324,  was  a  case  of  compensation  for  an  in- 
Jury  "by  accident  arising  out  of  and  in  the 
course  of  the  employment."  The  assistant 
superintendent  of  the  employer  in  an  act  of 
sport  or  horseplay  turned  the  air  from  the 
compressor  maintained  at  the  time  in  the  em- 
ployer's factory  upon  the  employee  which 
caused  Urn  to  jerk  quickly  and  strain  his 
body.  At  the  time  the  employee  was  suffer- 
ing from  an  abscess  in  the  region  of  the  gall 
bladder.  The  strain  ruptured  the  abscess  and 
resulted  In  acute  general  x>erltonitl8  which 
caused  the  employee's  death.  The  employees 
had  established  the  custom  of  using  the  air 
compressor  to  blow  the  dust  off  their  clothes. 
The  employees  had  also  formed  the  habit  of 
using  the  compressor  in  acts  of  sport  or 
horseplay  by  turning  the  air  therefrom  upon 
one  another.  The  deceased  had  frequently 
participated  In  such  sport  to  the  knowledge 
of  the  superintendent  No  objection  was 
made.  Compensation  was  allowed.  The 
opinion  reads  at  page  676  of  64  Ind.  App.,  at 
page  826  of  116  N.  B. : 

"The  existence  of  a  duty  on  the  part  of  the 
employer  and  its  breach  resulting  in  injury  to  a 
workman,  however,  are  not  the  tests  by  which 
tiie  right  to  an  award  under  compensation  acts 
is  determined.  A  duty  and  its  breach  is  negli- 
gence, bnt  negligence  on  the  part  of  the  em- 
ployer is  not  essential  in  order  that  there  may 
be  compensation  under  such  acta.     The  test 


of  the  right  to  compensation  under  such  acts, 
in  so  far  as  concerns  the  element  now  under 
consideration,  is  whether  the  injury  resulted 
from  some  peril  incident  to  the  employment; 
whether  the  cause  of  the  injury,  although  not 
foreseen,  may  reasonably  be  deduced  from  the 
circumstances  and  surroundings  peculiar  to  the 
place,  and  under  which  the  workman  was  re- 
quired to  perform  his  labors,  regardless  of 
whether  snch  perils  or  surroundings  involve 
negligence  on  the  part  of  the  employer." 

The  Indiana  Compensation  Act  contains 
this  provision.  Acts  of  Indiana  1915,  p.  394: 

"Sec.  8.  No  compensation  shall  be  aUoweii 
for  an  injury  or  death  due  to  the  employee's 
willful  misconduct,  including  intentional  self- 
inflicted  injury,  intoxication,  and  willful  fail- 
ure or  refusal  to  use  a  safety  appliance  or 
perform  a  duty  required  by  statute." 

This  provision  is  much  broader  than  the- 
one  quoted  above  from  our  statute. 

In  several  of  the  cases  it  is  indicated  that 
where  the  Injury  is  caused  on  account  of  the- 
general  surroundings  of  the  place  in  which 
the  injured  employee  is  laboring  and  partic- 
ularly where  the  instrument  or  appliance 
which  is  a  part  of  the  plant  and  used  In  the 
prosecution  of  the  work  is  what  causes  the  in- 
jury, or  Is  a  concurring  cause,  the  accident 
may  be  said  to  arise  out  of  and  in  the  course 
of  the  employment  Ileitz  v.  Ruppert,  218  N. 
T.  148,  112  N.  E.  760,  L,  R.  A.  1917 A,  344; 
Rayner  v.  Sllgh,  etc.,  Co.,  180  Mich.  168,  14ff 
N.  W.  666,  L.  R.  A.  1916A,  23,  notes,  Ann.  Cas. 
1916A,  386. 

The  cases  direct  attention  to  the  difference 
in  the  several  statutes.  It  should  be  noticed 
that  the  present  proceeding  under  our  stat- 
ute is  not  for  the  purpose  of  fixing  the  lia- 
bility upon  the  employer.  The  provisions 
of  our  law  are  in  the  nature  of  an  insurance. 
It  is  as  much  for  the  benefit  of  the  employer. 
If  not  more,  that  an  injured  workutan  and  bis- 
dependents  be  compensated,  as  it  is  to  any 
one  else.  Under  many  of  the  statutes  if  the 
Injury  is  caused  by  the  "wrongful  act"  or 
"willful  misconduct"  of  an  employee  compen- 
sation cannot  be  allowed.  Under  our  statute 
if  the  injury  or  death  results -to  a  workman; 
from  the  deliberate  intention  of  the  work- 
man himself  "to  produce  such  injury"  com- 
pensation cannot  be  allowed.  It  is  not  enough 
to  bar  compensation  that  the  Injury  occurred' 
by  reason  of  the  wrongful  act  of  the  work- 
man. If  he  did  not  intend  to  produce  the  in- 
jury. 

The  Injury  in  question  was  caused  by  an 
industrial  accident  It  was  a  peril  of  the- 
service.  Under  the  usual  conditions  there- 
prevailing  the  employees  were  more  or  .less 
subject  to  such  peril.  It  was  an  unexpected 
accident  but  nevertheless  may  reasonably 
be  said  to  have  arisen  out  of  and  In  the 
course  of  the  employment  It  was  an  inci- 
dent of  such  onployment  by  reason  of  the 
appliance  used  in  the  work,  and  the  custom 
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which  prevailed  of  the  employees,  without 
the  infraction  of  anjr  enforced  rnle  of  the 
eetabllshment,  diverting  the  use  of  the  air 
hose  to  sport  The  play  which  had  been 
going  on  between  Stark  and  Cooper  was 
entirely  mntual.  The  question  as  to  who 
started  the  sport  can  become  material  only 
for  the  purpose  of  fixing  the  fault,  and  as 
we  have  already  pointed  out,  fault  of  the 
Injured  employee  under  certain  conditions, 
such  a»  prevailed  in  this  case,  does  not  con- 
stitute a  reason  for  not  allowing  compensa- 
tfcm.  This  is  not  an  action  against  the  em- 
ployer. 

The  contention  of  the  Attorney  Oeneral  on 
behalf  of  the  State  Industrial  Accident  Com- 
mission, to  the  effect  that  Stark  and  Cooper 
were  at  fault  in  the  manipulation  of  the 
air  hose,  partakes  of  the  nature  of  contrll)- 
utory  negligence,  and  assumption  of  the 
risk,  of  an  act  of  a  fellow  servant,  neither 
of  which  have  any  place  in  the  Workmen's 
Gompensatioh  Act.  Some  of  the  cases  cited 
were  brought  under  the  Employers'  Liability 
Act  See  Knopp  v.  Am.  Car  Co.,  186  IlL 
App.  605.  Other  cases  are  considered  much 
as  though  they  were  under  such  an  act 
and  apparently  some  of  the  w'orkmen's  com- 
pensation acts  partake  of  the  nature  of  em- 
ployer's liability  laws,  and  the  cases  are 
brought  to  oiforce  compensation  from  the 
employer.  See  Laws  N.  J.  19H,  c.  95,  p. 
134;  Pierce  v.  Boyer-Van  Kuran  Lbr.  Coal 
Oo.,  99  Neb.  821,  156  N.  W.  609,  L.  R.  A 
1916D,  970,  a  case  under  the  Employers' 
Liability  Act  (Rev.  St  1913,  |  3650)  which 
contains  this: 

"Except  accidents  caused  by,  or  resulting  in 
any  degree  from  willful  negligence,  as  herein- 
after defined,  of  the  employee." 

In  Coronado  Beacdi  Co.  t.  Plllsbury,  172 
Oal.  682,  158  Pac.  212,  L.  R.  A.  1916F,  1164, 
the  syllabus  reads: 

"The  fall  of  an  employee  down  a  flight  of 
stairs  while  engaged  in  the  course  of  bis  em- 
ployment occasioned  by  the  playfnl  act  of  a 
coemployee  in  thrusting  a  newspaper  in  his 
ribs  with  intent  to  tickle  him,  is  not  an  acci- 
dent 'arising  out  of  his  employment  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  and  injuries  resulting  therefrom  are  not 
compensable." 

The  opinion  relates  to  the  liability  of  the 
employer,  and  reads  at  page  685  of  172  CaL, 
at  page  213  oC  158'  Pac.  (L.  a  A  1916F, 

"We  cannot  see  that  it  is  our  duty  to  measure 
the  dynamics  of  assaults  and  to  hold  that  the 
master  must  be  idiarged  with  foreseeing  and 
insuring  against  those  which  are  playfully  in- 
tended and  which  may  be  sanctioned  by  a  cus- 
tom existing  among  his  servants." 

In  tHi  case  at  bar  it  is  clear  that  at  the 
time  of  the  accident  Stark  and  his  employer 
were  subject  to  the  compensation  act    Stark, 


while  in  the  service  of  his  employer,  sustain- 
ed a  personal  injury  by  accident.  He  had 
immediately  prior  to  the  accident  been  en- 
gaged in  sport  or  horseplay.  He  appears  to 
have  desisted  therefrom,  handed  the  hose 
which  he  had  obtained  from  Turley  to  an- 
other workman,  "started  to  turn  around" 
and  stumbled  over  a  "skid  support  block," 
and  by  so  doing  came  within  the  range  of 
the  air  from  the  air  compressor.  It  is  not 
shown  that  Cooper  purposely  aimed  the  air 
hose  at  Stark  at  that  time.  It  may  be  said 
that  two  things  concurred  to  cause  the  injury: 
First  stumbling  over  the  skid  block;  second, 
coming  In  contact  with  the  air  from  the  air 
compressor.  Both  the  skid  block  and  the  air 
compressor  were  a  part  of  the  surroundings 
under  which  he  had  labored  for  more  than 
a  year.  It  is  not  necessary  to  say  that  the 
employer  was  at  fault  or  that  Cooper  was  ot 
fault,  or  that  Stark  was  free  from  fault  It 
might  be  remarked  parenthetically  that  it 
Is  not  to  be  supposed  that  a  crew  of  men 
could  be  obtained  unless  some  of  them  dur- 
ing working  hours  would  play  practical 
Jokes  on  their  fellow  workmen  especially  if 
such  men  were  red  blooded  Americans.  It  is 
not  conceivable  that  It  was  the  intention  of 
the  Legislature  to  preclude  an  injured  work- 
man or  his  beneficiaries  from  the  benefits  of 
the  Workmen's  Compensation  Act  for  the 
reason  that  at  the  time  of,  or  ipunediately 
prior  to,  the  accident  causing  the  injury, 
such  workman  had  been  oigaged  in  play,  un- 
less the  injury  or  death  results  to'  such  work- 
man "from  the  deliberate  Intention  of  the 
workman  hlms^  to  produce  such  Injury." 
We  think  It  may  fairly  be  said  under  the 
facts  in  this  case  that  the  accident  arose 
"out  of  and  In  the  course  of  his  employ- 
ment" It  was  unquestionably  caused  by  vio- 
lent external  means.  The  pressure  in  the 
air  hose  varied  from  70  to  about  110  pounds 
to  the  square  inch.  The  appliance  was 
known  by  some  of  the  workmen  to  be  an  in- 
strument of  danger. 

It  is  claimed  on  behalf  of  defendant  that 
the  court  erred  in  finding  that  Wanda  Stark, 
plaintiff,  had  not  deserted  her  husband. 
Section  6626,  Or.  L.  (J)  provides  that  a  hus- 
band or  wife  of  an  injured  workman  who 
has  deserted  and  is  living  apart  from  the 
injured  workman  at  the  time  of  the  injury 
shall  not  be  a  beneficiary  under  this  act 

[2]  As  we  understand  the  argument  coun- 
sel on  both  sides  consider  that  there  is  no 
bill  of  exceptions  in  the  record  in  tbia  case. 
We  find,  however,  a  transcript  of  the  whole 
testimony  and  all  of  the  proceedings  at  the 
trial  with  the  exceptions  taken  at  the  trial, 
duly  certified  by  the  trial  Judge.  This  con- 
stitutes a  sufficient  bill  ot  exceptions  to 
bring  the  testimony  before  this  court.  Sec- 
tion 171,  Or.  L.;  MaUoy  v.  Marshall- Wells 
Hdwe.  Co.,  90  Or.  303,  173  Pac.  267,  175  Fac. 
659,  176  Pac.  589;  Farmers,  etc,  Bank  ▼. 
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Davis,  98  Or.  656,  1S4  Pac.  276 ;  Hartman  t. 
Selling,  97  Or.  368,  ase,  188  Pac.  887,  192 
Pac.  406. 

[3,  4]  We  have  carefully  read  the  testi- 
mony. This,  however,  does  not  change  the 
result  In  this  case.  In  a  cause  tried  by  the 
court  without  a  Jury  the  findings  of  fact  are 
deemed  to  be  a  verdict  Sectlcm  169,  Or.  L. 
In  construing  this  section  this  court  has 
repeatedly  and  uniformly  held  that  such 
findings  of  the  trial  court  cannot  be  set 
aside  on  apiwal  If  there  Is  any  competent 
evidence  to  support  them.  Flegel  v.  Koss, 
47  Or.  866,  83  Pac.  847;  Smith  v.  Badura,  70 
Or.  58,  139  Pac.  107;  Gilbert  v.  Sharkey,  80 
Or.  823,  156  Pac.  789, 157  Pac.  146.  In  a  case 
under  the  Workmen's  Compensation  Act,  the 
court  Is  bound  by  the  verdict  of  a  Jury  as 
to  a  question  of  fact  Section  6637,  Or.  !>,; 
Grant  v.  State  Industrial  Aoc  Com.,  201 
Pac.  438. 

[S,  (]  At  the  time  of  the  Injury  of  Stark, 
his  wife,  who  was  In  a  d^cate  condition, 
was  stopping  at  the  home  of  her  mother  and 
there  had  been  a  disagreement  between  her 
and  her  husband  in  regard  to  employing  a 
chiropractic  physician.  The  testimony  sup- 
ports the  finding  that  she  had  not  deserted 
her  husband  and  was  not  living  apart  from 
him  at  the  time  of  the  injury  within  the 
meaning  of  the  Workmen's  CompensaticH) 
Act  Under  the  circumstances  of  this  case 
this  was  a  question  of  fact.  There  was 
testimony  In  the  case  to  sustain  all  of  the 
findings  of  the  trial  court  Including  the 
finding  that  the  Injury  of  Stark  was  caused 
by  accident  arising  out  of  and  In  the  course 
of  his  employment  Workmen's  Compensa- 
tion Acts,  Corpus  Juris  Treatise,  p.  58,  |  60. 
This  was  a  mixed  question  of  law  and  fact. 
Bradbury's  Workmoi's  Compensation  (3d 
Ed.)  p.  1007.  S  25;  Grant  v.  State  Industrial 
Ace.  Com.,  supra.  Therefore  such  findings 
should  not  be  disturbed. 

The  judgment  of  the  drcolt  court  Is  af- 
firmed. 

BURNBTT,  O.  J.,  and  BBOWN  and  Mc 
COURT,  JJ.,  concur. 


STAFFORD  at  al.  v.  MULTNOMAH  COUNTY 
DRAINAGE  DIST.  NO.  I. 

(Supreme  Court  of  Oregon.     Feb.  7,   1922.) 

I.  Enilaeaf  domala  4=>I67(4)— Condamnatloa 
proceedings  pnrely  statatoiy. 
Condemnation  proceedings  are  pnrely  stat- 
utory and  In  derogation  of  common  right,  and 
the  statutory  authority  must  be  strictly  pursued 
and  every  condition  or  other  prerequisite  to  the 
exercise  of  the  jurisdiction  obacrved. 


2.  Emlaeat  domaii  •=9275(1)  —  lltoial  eatry 
apoa  private  land  aader  color  of  oaiiaest  do. 
main  restralaed  without  raaard  to  statatory 
remedy. 

Where  a  drainage  district  organized  under 
Gen.  Iawb  1915,  p.  640,  and  acts  amendatory 
thereof  and  supplemental  thereto .  (Or.  la.  H 
7247-7280),  makes  an  illegal  entry  upon  private 
land  to  construct  a  levee  nnder  color  of  emi' 
uent  domain,  it  may  be  restrained,  without  re* 
gard  to  the  statatory  remedy  provided  in  such 
act  0 

3.  Eminent  domain  «=3280— Landowners  kald 
not  estopped  to  enjoin  constmotlon  of  lavoo 
apon  land. 

Landowners  heU  not  estopped  from  prose- 
CDtlng  suit  to  enjoin  a  drainage  district  organis- 
ed nnder  Gten.  Laws  1916,  p.  540,  and  acts 
amendatory  thereof  and  supplemental  there- 
to (Or.  L.  {I  7247-7280),  from  constructing  a 
levee  on  their  land  by  reason  of  their  failure 
to  object  to  the  formation  of  the  district  or  to 
appeal  from  a  decree  validating  all  acta  done  in 
organizing  the  district,  nnder  Or.  L.  JJ  7248, 
7249;  the  record  disclosing  nothing  relating  to 
condemnation  of  plaintiffs'  land. 

4.  Eminent  domala  «=»28(V— Landowners  not 
Mtopped  to  object  to  oonstniotlon  of  levee  by 
failure  to  flio  exceptions  to  report  ef  eon  mis- 
slonort. 

Landowners  were  not  estopped  to  sue  to 
restrain  the  district  from  constructing  a  levee 
on  their  lands  by  failure  to  appear  or  file  ex- 
ceptions to  the  report  of  the  commissioners  ap- 
pointed to  view  the  premises  and  determine  the 
value  of  all  land  within  or  without  the  district 
to  be  acquired  and  used  for  rights  of  way,  etc, 
where  there  was  no  definite  description  of  the 
property  intended  to  be  taken  for  the  levee. 

5.  Eminent  domain  «s»l9l  (6)— Land  to  be  con- 
demned must  be  deflnttely  described. 

When  land  of  an  individual  is  sought  to  be 
condemned  for  public  purposes,  a  definite  de- 
scription of  the  property  shall  be  given. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

Action  by  Lewis  G.-  Stafford  and  otben 
against  the  Multnomah  County  Drainage 
District  No.  1.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

This  is  a  suit  in  equity  brought  by  plain- 
tiffs to  quiet  title  to  certain  real  property 
situate  within  the  exterior  boundaries  of 
Multnomah  county  drainage  district  No.  1, 
and  to  enjoin  a  threatened  trespass  under 
claim  of  right  Th«  defendant  drainage  dis- 
trict Is  a  municipal  corporation  organised 
nnder  chapter  34D,  General  Laws  of  Oregon 
1916,  and  acts  amendatory  thereof  and  sup- 
plemental thereto  (chapter  11,  title  41,  Or.  JJ.). 

Plaintiffs  aver  that  they  are  the  owners 
in  fee  simple  and  In  the  actual  possession  of 
the  real  property  described  as  "tract  E, 
Love's  addition,  in  Multnomah  county.  Or." 

The  defendant  admits  that  it  claims  an 
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Interest  in  the  real  property  described  in 
plaintiffs*  complaint  to  the  extent  of  an 
easement  for  the  construction  and  mainte- 
nance of  a  levee  across  a  portion  thereof, 
and  that  it  will  enter  upon  the  property  for 
the  purpose  of  constructing  and  maintaining 
Boch  levee.  For  a  further  and  separate  an- 
swer and  defense  the  defendant  avers, 
among  other  things,  that  tract  B  of  Love's 
addition  is  situate  in  the  extreme  northwest 
comer  of  the  proposed  drainage  district,  and 
that  the  plan  for  reclamation,  as  provided 
and  adopted  in  the  organization  of  the  dis- 
trict, provides  only  for  the  construction  of 
a  levee  across  a  portion  thereof.  The  de- 
fendant further  alleges  that  plaintilfs  are 
estoiiped '  from  prosecuting  this  snitfor  the 
following  reasons: 

(1)  Tlwt  plaintiffs  made  and  fDed  no  objee- 
tiona  to  the  organization  of  the  district,  or  to 
the  bidnsion  of  their  lands  therein;  (2)  that 
they  failed  to  make  or  file  any  objections  to  the 
report  of  the  commissioners  appointed  to  ap- 
praise the  land  to  be  (aken  for  rights  of  way, 
holding  basins,  or  other  works,  and  to  assess 
the  benefits  and  damages  to  any  and  all  lands 
and  other  property  affected;  (3)  that  subse- 
quent to  the  organization  of  tiie  district  and  the 
rep<»t  of  the  commissioners  in  accordance  with 
diapter  890,  Laws  of  1019  (sections  7368-7360, 
Or.  li.),  a  judicial  examination  and  Judgment  as 
to  the  regularity  and  legality  of  all  proceed- 
ings in  connection  with  the  organization  of  the 
defendant  district  and  proceedings  subsequent 
thereto  was  had  in  the  circuit  court  of  the  state 
of  Oregon  in  and  for  the  county  of  Multnomah, 
at  which  hearing  the  court  found  that  each  and 
every  step  and  act  necessary  or  proper  to  be 
taken  and  performed  had  been  taken  and  per- 
formed by  the  district,  such  decree  confirming 
and  validating  all  acts  and  things  done  by  the 
district  prior  to  said  date,  and  plaintiffs  herein 
failed  to  make  any  objection  to  said  proceed- 
ings, or  to  appeal  from  the  decree  of  the  court. 

Upon  trial  of  the  case,  the  court  made  the 
following  findings  of  fact: 

That  plaintiffs  are  the  owners  in  fee  simple, 
and  in  the  actual  possession  of  tract  B  of 
Love's  addition,  in  Multnomah  county,  Dr.; 
that  defendant,  without  any  foundation,  claims 
an  interest  in  lot  B  adverse  to  plaintiffs,  which 
claim  is  of  the  right  to  build  and  make  a  dike 
upon  the  same,  and  has  threatened  to,  and  trill 
if  not  restrained,  enter  upon  lot  B  and  deprive 
the  plaintiffs  of  the  possession  of  an  undeter- 
mined part  thereof,  to  their  irreparable  dam- 
aK<!. 

Based  npon  its  findings  of  fact  and  conclu- 
sions of  law,  the  court  decreed  that  plaintiffs 
are  the  owners  in  fee  simple  of  the  real  proi>- 
erty  described  in  the  complaint  as  "tract  B 
<rf  Love's  addition,  in  Multnomah  county. 
Or.,"  and  enjoined  and  restrained  defendant 
from  in  any  manner  interfering  with  plain- 
tiffs' possession  thereof. 

On  appeal  to  this  court  error  Is  assigned  as 
follows: 


"That  the  trial  court  erred  hi  finding  that  ap- 
pellant's claim  in  the  real  property  of  respond- 
ents was  without  foundation  of  right;  that  the 
trial  court  erred  in  its  conclusion  of  law  that 
appellant  had  no  interest  *  •  *  in  said  real 
property;  that  the  trial  court  erred  in  issuing 
an  injunction  and  restraining  order;  *  *  * 
that  the  findings  of  fact  and  conclusions  of  law 
are  not  supported  by  the  evidence;  •  •  • 
that  the  triiU  court  erred  in  malting  and  as- 
signing findings  of  fact  and  condusions  of  law 
in  favor  of  respondents  *  *  •  and  in  grant- 
ing a  decree  in  favor  of  said  respondents. 
•    •    •» 

A.  B.  Winfree,  of  Portland  (Teal,  Minor  & 
Wlnfree,  of  Portiand,  on  the  brief),  for  appel- 
lant 

William  M.  Gregory,  of  Portland,  tor  r»- 
siwndents. 

BROWN,  J.  (after  stating  the  facts  as 
above).  The  question  here  involved  is: 
"Was  plaintiffs'  land  lawfully  condemned?" 

[1]  Condemnation  inroceedlngs  are  con- 
trolled by  statute  in  all  Jurisdictions.  It  is 
a  principle  of  law  so  well  settled  as  to  need 
no  citation  that  condemnation  proceedings 
are  purdy  statutory  and  in  derogation  of 
common  right,  and  the  statutory  authority 
must  be  strictly  pursued  and  every  condition 
or  other  prerequisite  to  the  exercise  of  the 
jurisdiction  olwerved. 

There  is  ho  attempt  by  this  suit  to  invali- 
date the  organisation  of  Multnomah  county 
drainage  district  No.  1.  A  careful  exami- 
nation of  all  the  steps  taken  and  acts  done  in 
forming  the  district  shows  that  it  was  legally 
Organized.  Tract  B  of  Love's  addition,  the 
property  of  plaintiffs,  constitutes  a  part  of 
the  district  This  does  not  mean,  however, 
that  the  greater  portion  of  this  parcti  of  real 
proper^,  as  asserted  by  the  defendant,  has 
been  condemned  as  a  right  of  way  for  a 
levee.  There  is  a  marked  distinction  be- 
tween the  inclusion  of  one's  land  in  a  drain- 
age district  and  the  condeninaUon  of  that 
same  land  for  a  right  of  way  for  a  levee  or 
other  public  use. 

[2]  It  appears  from  the  testimony  offered 
that  the  right  of  way  for  the  levee  involved 
in  this  controversy  extends  over  tract  B,  a 
triangular  parcel  of  land  containing  1.37 
acres,  with  a  frontage  of  126  feet  on  Colum- 
bia slough  to  the  north.  Plaintiff  Wier  has  a 
boathouse  there,  and  uses  the  land  as  a  park- 
ing ground  for  automobiles  belonging  to  fish- 
ing parties  to  whom  he  rents  rowboats. 
Plaintiffs  claim  that  the  value  of  this  parcel 
of  land  is  $2,600,  or  more.  Defendant  seeks 
to  appropriate  all  but  .30  acre  of  this  land 
for  levee  purposes,  and  to  pay  therefor  in 
benefits,  because,  when  reclaimed.  It  will 
yield  grass  more  ahundantiy. 

The  defendant  contends  that  plaintiffs  are 
bound  to  pursue  their  statutory  remedy  set 
down  In  the  drainage  act  Indeed,  such  is 
the  general  rule. 
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i->v-  .V  .  .iKe  Jurisdiction  in  sueli  a  case  is 
VvNvvi  .  jN-a  the  attempted  misuse  of  the  sover- 
...  -x'tti-r  deleitated  by  the  Legislature  aiid 
i..  .>;  the  inequality  of  the  parties  by  reason 
^-  ;^e  (rant  of  a  prerosatire  right  to  one  of 
ti#m."    10  B.  C.  U  I  198,  p.  22& 

In  tbe  case  at  issoe  the  drainage  district 
has  never  taken  possession  of  the  land  alli- 
ed to  have  been  condenmed,  nor  does  it  ap- 
pear that  the  plaintiffs  have  ever  treated  tbe 
parcel  sought  by  the  defeidant  as  other  than 
thdr  own  property. 

[81  It  Is  asserted  tiiat  tbe  plaintiffs  are  es- 
topped from  prosecutinK  this  salt  becanae  of 
their  failure  to  appear  and  show  canse  why 
the  prayer  In  the  itetition  to  organise  the 
district  sbonld  not  be  granted.  We  will  ex- 
amine the  petition.  In  complying  with  tbe 
provisions  of  section  7247,  Or.  Ii.,  it  alleged 
that  petitioners  were  persons  shown  by  the 
reoMds  of  Mnltnomah  oonnty  to  be  the  own- 
ers of  50  per  cent  of  the  acreage  In  a  contlg- 
nons  body  of  swamp,  wet,  or  overflowed  land, 
and  that  they  presented  to  the  county  oontt 
of  the  state  of  Oregon  for  the  connty  of  Mnlt- 
nomah their  petition  in  order  that  they  might 
form  a  drainage  district  for  the  purpose  of 
having  snch  lands  redaimed  and  protected 
by  drainage  from  the  effects  of  water,  for 
agricnltnral  purposes.  As  required  by  stat- 
ute, the  i>etition  set  forth: 

"(1)  The  name  proposed  for  such  district. 

"(2)  The  boundary  lines  of  the  district.  •  •  • 

"(3)  l%e  total  acreage  included  in  the  dis- 
trict   •    •    • 

"(4)  The  names  «f  ownera  of  land  in  said 
Astrict 

"(5)  An  allegation  that  the  proposed  reda- 
mation  or  protection  is  for  sanitary  or  agricul- 
tural purposes,  or  botli.    •    •    • 

"(6)  An  allegation  that  all  of  the  lands  in- 
cluded in  said  proposed  district  are  properly  in- 
daded  therein.    •    •    • 

"(7)  An  allegation  that  the  benefits  of  sudi 
proposed  reclamation  or  protection  will  exceed 
the  damages  to  be  done.    •    *    • 

"(8)  An  allegation  that  the  formation  of  a 
drainage  district  *  *  *  is  a  proper  and  ad- 
vantageous method  of  accomplishing  the  reda- 
mation    *    *    *    of  the  lands  induded  therein. 

"(9)  A  brief,  general,  informal  statement  of 
a  proposed  plan  of  redamation  or  protection 
and  such  general  facts  as  will  enable  the  court 
to  determine  that  there  is  a  reaaonable  prob- 


a;iStT  that  the  objects  sought  by  the  formatioa 
df  the  district  may  be  accomplished. 

"(10)  An  agreement  that  the  signers  will 
pay  •  •  •  sll  expenses  incurred  •  •  • 
or  taxes  that  may  be  leried  against  their  lands 
for  the  purpose  of  paying  tile  expense  of  or- 
ganising.   •    •    • 

"(11)  A  prayer  aaking  that  the  lands  describ- 
ed *  *  *  shall  b«  dedared  organised  into 
a  district" 

Sections  7248  and  7249,  Or.  U,  relate  fa> 
the  procedure  on  tbe  hearing  on  the  petition 
and  on  objections  to  the  organization  of  the 
proposed  district 

The  record  thus  far  discloses  nothing  that 
rdates  to  the  condemnation  of  the  lands  ct 
i  plaintUTs  for  the  purpose  of  the  construction 
jand  maintoiance  of  a  levee.  Tbe  failure  ot 
plaintiffs  to  object  to  the  formation  of  the 
district  referred  to  does  not  constitnte  an  e»- 
toppeL 

[4]  It  Is  next  averred  that  ptaintUh  are  es- 
topped because  of  their  failure  to  appear  or 
file  exceptions  to  the  report  of  the  conunis- 
slMiers  am>oInted  to  view  the  premises  and 
detomine  the  value  of  all  land  within  or 
without  the  district  to  be  acquired  and  used 
for  rights  of  way,  holding  basins,  or  other 
works  set  out  In  "tbe  plan  for  recUmation." 

Tract  E  Is  onbraced  within  the  following 
excerpt  from  the  report  of  the  commlssloD- 


"Begfaming  at  the  Union  avenue  approach  to 
the  Interstate  Highway  bridge  and  extending  to 
the  proposed  dam  in  Clolumbia  slough  above  the 
mouth  of  McBride  slough,  we  find  that  prac- 
tically an  the  land  re<]nired  is  covered  at  a 
stage  of  water  equal  to  20  feet  Portland  gags, 
and  that  practictdly  none  of  such  land  has  ever 
been  coltivated  or  used  for  any  purpose  other 
than  pasture,  and  that  most  of  it  remains  cov- 
ered with  timber  and  brush.  The  construction 
of  an  embankment  opon  sndi  land  will  there- 
fore permit  of  a  greater  nse  than  at  present, 
the  levee  affording  pasturage  of  a  better  qual- 
ity than  that  now  existing  upon  the  frequent- 
ly overflowed  banks  of  Columbia  aloogh,  and 
we  find  that  where  only  a  right  of  way  for  a 
levee  is  required  no  damage  is  sustained,  but 
that  sudi  land  within  the  limits  of  such  right 
of  way  shall  be  excluded  from  the  assessment 
zones  and  bear  no  part  of  tbe  cost  of  the  pro- 
posed work."    Par.  10,  p.  49. 

On  page  9  of  the  report  we  find  the  follow- 
ing: 

"Considering  each  ownership  separately,  we 
have,  in  reference  to  tract  E — 

"Stafford,  Lewis  G.  Owner  of  blodc  B^ 
Love's  addition,  except  dty's  channeL 

"0.30  acres  in  sone  4.    No  benefits." 

The  commissioners  were  furnished  a  com- 
plete list  of  ail  lands  in  the  district  and  the 
names  of  the  owners  of  such  property  as 
were  contained  In  the  petition  at  the  date  of 
the  decree  of  the  court  Incorporating  the  dis- 
trict together  with  a  copy  of  "the  plan  for 
reclamation,"  with  maps  and  profiles  of  reo 
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ord  in  the  oflSoe  of  tbe  secretary,  as  provided 
by  statute. 

[6]  Tbe  map  In  question 'la  sufficient  to 
meet  the  requirements  of  tbe  law  in  the  for- 
mation of  a  drainage  district,  but  for  tbe 
purpose  of  condemnation  it  does  not  ccntaln 
a  sufficient  description  of  tbe  real  property  vt 
plaintifrs.  It  is  a  fundamental  prlndple 
that  when  tbe  land  of  an  Individual  is  sought 
to  be  condemned  for  public  purposes  a  defi- 
nite description  of  tbe  property  sball  be  giv- 
en. In  tbe  case  at  issue  even  tbe  diief  en- 
gineer could  not  figure  tbe  amount  of  land 
claimed  to  have  been  condemned  without  con- 
snltinK  his  own  notes.    He  testified : 

"Q.  Are  yon  familiar  with  tbe  plans  and 
specifications  for  the  levee?    A.  I  am. 

"Q.  Have  you  those  plans  and  spedficatioas 
with  you?  A.  The  plan  of  reclamation  is  one 
of  the  documents  on  file  there,  and  I  have  a 
copy  of  the  written  part.  There  were  no  spe- 
cial specifications  written  for  that  part,  because 
that  part  of  the  work  is  being  constructed  by 
the  city  of  Portland  under  a^eement  with  the 
drainage  district.  I  can  give  you  the  height 
and  tbe  slopes  and  the  width  of  the  levee.  •   *   • 

"Q.  Ton  say  there  are  no  particular  plans 
for  that  part  of  tbe  work?  A.  Only  that  we 
specified  the  height  to  which  the  levee  should 
be  built  and  the  width  of  the  top  and  the  slopes. 
^e  city  agreed  to  build  it  to  those  dimensions. 

"Q.  WiU  you  show  ua  in  there  where  it  is 
■0  stated?  A.  I  win  have  to  refer  to  differ- 
ent sections  to  get  at  that  properly.    •    *    * 

"By  the  Court:  From  the  water's  edge  back 
to  the  inside  slope  of  the  embankment  will,  in 
your  jodgment,  be  approximately  80  feet? 

"A.  Ninety,  inda^g  the  barm. 

"Q.  Then  the  district  proposes  to  take  90 
feet  off  the  slough  end  of  this  tract  E7    A.  Yes. 

"Q.  And  cover  it  up  and  render  it  unaf  aila- 
Ue  in  its  present  state  for  the  owner  to  use? 
A.  Yea. 

"Q.  Then  there  will  remain  available  to  the 
owner  what?  A.  These  lines  are  not  drawn  to 
scale,  because  they  are  made  rough  and  heavy 
and  the  plan  for  reclamation  map  is  reduced 
very  much.  Our  idea  was  to  get  a  map  not  too 
bulky  for  filing.    This  is  much  enlarged.    •    •    • 

"Q.  Well,  we  will  take  a  short  recess  whUs 
you  arrive  at  those  figures. 

"(Recess). 

"By  the  Witness:  I  would  like  to  say,  your 
honor,  I  have  found  my  notes  giving  the  exact 
area  of  the  lands  inside  of  the  levee.  The  total 
acreage  is  1.37.  Inside  of  the  levee  is  .SO, 
three-tenths  of  an  acre." 

It  was  tbe  duty  of  ttie  defendant  drainage 
district,  U  it  would  acquire  a  right  of  way 
•TCr  real  property  by  eminent  domain,  so 
to  describe  the  land  it  would  take  as  to  en- 
able the  landowner  to  know  what  part  and 
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how  much  of  his  land  was  about  to  be  taken 
from  him  or  afCected  by  such  condannatlon 
proceedings. 

In  the  establishment  of  a  public  road,  tbe 
owner  of  tbe  land  is  advised  as  to  the  course 
of  the  highway,  its  width,  the  point  of  en- 
trance upon  his  land  and  exit  therefirom. 
He  is  thus  enabled  to  know  how  much  of  his 
prc^erty  has  been  taken  for  the  purpose  of 
a  public  highway,  where  situate,  and  is  en- 
abled to  estimate  his  damage,  if  any.  In  the 
formation  of  diking  districts,  the  routine  of 
procedure,  as  far  as  practicable.  Is  the  same 
as  tliat  prescribed  by  the  road  law  of  the 
state  for  the  location  and  estabUsbment  of 
county  roads.  In  acquiring  a  right  of  way 
for  diking  purposes,  it  is  tbe  duty  of  tbe 
viewers  and  surveyor  in  tbe  performance  of 
their  labors  to  trace  upon  the  ground  tbe 
line  of  any  proposed  dike.  In  an  action  b7< 
th<>  state,  or  by  any  of  Us  agencies,  designed 
for  condemning  real  property,  the  petition  oi* 
complaint  demanding  condemnation  must: 
contain  an  accurate  description  of  tbe  prop- 
erty to  be  acquired.  For  tbe  reason  that 
tbe  location  of  the  levee  upon  tract  E  is  so 
very  indefinite  and  uncertain,  the  plaintiffs 
have  not  been  estc^ped  by  their  failure  to[ 
appear  and  file  exceptions  to  tbe  report  of 
the  commissioners. 

How  mu(4t  of  plaintiflrg'  land  Is  to  be  oc- 
cupied by  the  levee?  What  are  tbe  bound- 
aries of  the  lands  subjected  to  defendant's 
easement?  Subsequent  to  tbe  alleged  con- 
denmadon  proceedings,  but  not  until  after  the 
institution  of  this  suit  and  upon  its  trial,'doe8 
there  appear  a  description  of  the 'location  o< 
the  levee  intended  to  be  constructed  upon 
tract  E  that  is  sufficient  under  tbe  law  to 
satisfy  the  requirements  of  a  proceeding  in 
«ninent  domain. 

It  is  quite  evident  that  land  not  described 
cannot  be  condemned.  If  the  right  of  way 
for  tbe  levee  was  never  condemned,  there 
was  nothing  to  confirm  In  relation  thereto,  in 
the  special  proceedings  had  in  tbe  drcolt 
court  This  being  true,  no  part  of  lot  E  of 
Love's  addition  bas  been  acquired  as  an  ease- 
ment by  the  defendant  district  under  the 
right  of  eminent  domain.  It  is  the  property 
of  plaintiffs,  and  the  defendant,  if  it  should 
go  upon  the  land,  is  a  mere  trespasser. 

This  case  is  affirmed. 

BURNETT,  C.  J.,  and  BEAN  and  Mo- 
COURT,  JJ.,  concur. 
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STATE  V.  KEELEN. 

(Supreme  Court  of  Oregon.    Feb.  7,  1922.) 

I.  Criminal  law  <S=>56 1  ( I )  —  Where  defendant 
was  not  firesent  at  oommlsalon  of  crime  by 
oodefendant,  state  must  show  beyond  reason- 
able doubt  that  he  aided,  abetted,  counseled, 
or  advised  the  aots. 
The  abrogation  by  Or.  L.  H  1458,  2370^ 
of  the  distinction   between  accessories  before 
the  fact  and  principals  did  not  change  the  rules 
for  Juries  in  determining  the  weight  and   ef- 
fect of  evidence,  and,  although  one  aiding  and 
abetting  a  crime,  but  not  present,  is  a  princi- 
pal, yet  when  tried  separately,  and  the  OTidence 
shows  he  was  not  present  and  did  not  directly 
commit  the  acts  constituting  it,  but  that  they 
were  committed  by  his  codefendant,  the  state 
must  show  to  the  jury's  satisfaction  beyond  a 
reasOTiable  doubt  that  the  defendant  did  aid  or 
abet,  counsel  or  advise,  its  commission. 

2.  Criminal  law  <3=>737(l)  —  Notwithstanding 
statutes  abrogating  distlaotlon  between  ao- 
cassorree  and  principals,  whether  defendant 
aided  and  abetted  Is  a  Jury  question. 

Or.  li.  {§  1458,  2370,  abrogating  the  dlstinc- 
tiona  between  accessories  and  principals  In 
crime,  did  not  eliminate  the  issue  of  fact  for 
the  Jury,  whether  the  defendant  aided  and  abet- 
ted his  codefendant  who  committed  the  acts 
constituting  the  crime. 

3.  Criminal  law  «s>759(4)— Laroeny  «=95l(l) 
—Possession  of  stolen  goods  may  bo  con- 
sidered by  Jury;  Instniotion  as  to  possession 
of  stolen  goods  susceptible  of  construction 
that  defendant  committed  the  acts  held  er- 
ror. 

Tlie  defendant's  possession  of  stolen  prop- 
erty was  for  the  jury's  consideration,  with  oth- 
er evidence,  in  determining  whether  he  did  aid 
and  abet  another  in  the  commiasion  of  the  acts 
constituting  the  larceny,  but  it  was  improper 
to  instruct  concerning  such  possession  as 
though  the  evidence  was  susceptible  to  the  con- 
struction, squarely  opposed  to  the  uncontradict- 
ed direct  evidence,  that  the  defendant  commit- 
ted such  acts  or  was  present  when  they  were 
committed. 

4.  Criminal  law  «=>759(4)— Instrnotlon  as  to 
explanation  of  possession  of  stolen  goods 
tending  to  show  defendant's  guilt  held  Im- 
proper. 

The  use  of  the  phrase  "bis  failure  to  make 
such  explanation  may  be  considered  by  you  as 
a  circumstance  tending  to  show  defendant's 
guilt,"  in  an  instruction,  relating  to  defendant's 
possession  of  stolen  goods,  particularly  in  a 
case  where  more  than  one  conclusion  may  be 
drawn  from  the  evidence,  is  subject  to  criti- 
cism. 

5.  Criminal  law  «=3>l  1 89— Instructions  to  be 
Olven  on  new  trial  not  determined  li  ad- 
vance. 

Matters  of  law  which  should  be  stated  to 
the  jury  upon  new  trial  depend  upon  the  evi- 
dence adduced,  the  manner  in  which  such  trial 
is  conducted,  and  requests  of  the  parties,  so 
that  whether   a  particular  instruction,  or  an 


instruction  upon  a  particalar  matter,  riiould  be 
given,  cannot  be  accurately  determliied  by  the 
Supreme  Court  &i  advance  of  the  new  triaL 

In  Banc. 

Appeal  from  Clrcalt  Court,  Union  Coun- 
ty; J.  W.  Knowles,  Judge. 

On   petition   for  rehearing.     Petition  de- 
nied. 
For  main  opinion  see  203  Pac.  306. 
See,  also,  204  Pac.  164. 

B.  J.  Green  and  Jno.  S.  Hodgln,  l>otIi  oC 
La  Grande,  for  appellant 

Ed  Wright,  Diet  Atty.,  of  Jjh  Grande  O. 
H.  Van  Winkle,  Atty.  Gen.,  and  Ivanhoe  ft 
Ringo,  of  lia  Grande,  on  tbe  brief),  for  the 
State. 

McGOURT,  J.  The  attorneys  for  the  state 
have  filed  a  petition  for  rehearing.  Therein 
It  1b  suggested  that  the  conclusion  of  tHa 
cotirt  in  Its  oiriinlon  herein,  that  the  Instmc- 
tlon  given  by  the  trial  coiart  concerning  the 
possession  of  recently  stolen  property  was 
not  applicable  under  the  facts  of  this  case. 
Ignores  the  abrogation  of  the  distinction  be- 
tween accessories  before  the  fact  and  prin- 
cipals In  crimes  accomplished  by  sections 
1458  and  2370,  O.  U 

[1]  The  opinion  herein  does  not  have  the 
effect  claimed.  Abrogation  of  the  distinc- 
tion between  accessories  before  the  fact  and 
principals  In  crimes  did  not  change  the  rales 
of  law  for  the  guidance  of  the  Jury  In  deter- 
mining the  weight  and  effect  of  the  evidence 
addressed  to  them.  Although  one  who  aids 
and  ^bets  In  the  commission  of  a  crime, 
though  not  present.  Is  a  principal  nnder  the 
statute,  and  should  be  tried  and  punished  as 
such,  yet  when  such  person  is  tried  separate- 
ly, and  the  evidence  shows,  as  It  did  In  this 
case,  that  he  was  not  present  at  the  commis- 
sion of  the  crime  charged,  and  that  he  did 
not  directly  commit  the  acts  constituting  the 
crime,  and  that  such  acts  were  committed  by 
his  codefendant,  it  is  necessary  for  the  state. 
In  order  to  secure  a  conviction,  to  produce 
evidence  which  satisfies  the  jury  beyond  a 
reasonable  doubt  that  the  defendant  did  aid 
or  abet,  counsel  or  advise,  the  commission  of 
the  acts  constituting  the  crime;  If  the  jury 
Is  so  satisfied,  they  are  authorized  to  return 
a  verdict  of  guilty  against  the  defendant  as 
charged,  and  this  satisfies  the  statute,  for 
the  defendant  in  every  case  is  charged  aa  a 
principal. 

[2]  Under  the  evidence  in  this  case  an  Im- 
portant issue  of  fact  was  presented  for  de- 
termination by  the  jury,  to  wit:  Did  de- 
fendant aid  and  abet  his  codefendant  Dooley 
in  the  commission  of  the  acts  constituting 
the  crime?  It  was  necessary  for  the  state  to 
establish  the  affirmative  of  that  issue,  be- 
yond  a   reasonable  doubt,   before   the  jury 
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was  warranted  In  finding  the  defendant  guil- 
ty. The  statute  abrogating  the  distinction 
between  acoessorlea  and  principals  in  crime 
did  not  eliminate  that  Issue  nor  reUeve  the 
state  from  establishing  the  affirmative  there- 
of; the  character  of  evidence  and  the  de- 
gree of  proof  requisite  to  discharge  the  bar- 
den  resting  upon  the  state  in  respect  there- 
to was  not  changed  or  diminished  by  the 
statute. 

[3]  Defendant's  possession  of  the  property 
was  an  item  of  evidence  to  be  considered  by 
the  Jury  with  the  other  evidence  in  the  case 
in  determining  whether  defendant  did  aid 
and  abet  Dooley  in  the  commission  of  the 
acts  constituting  the  crime. 

But  it  was  Improper  to  instruct  the  Jury 
concerning  such  possession,  as  though  the 
evld«ice  was  susc^tlble  to  the  construction 
(squarely  opposed  to  the  uncontradicted  di- 
rect evidence)  that  defendant  committed 
aach  acts,  or  was  present  when  they  were 
committed.'  This  was  the  vice  of  the  in- 
struction given  by  the  circuit  court,  and  for 
which  the  case  is  reversed. 

In  the  petition  for  rehearing  the  attention 
of  the  court  is  directed  to  an  instruction  in- 
most identical  in  language,  which  was  ap- 
proved by  tills  court,  in  the  case  of  State  v. 
Minnick,  64  Or.  86,  102  Pac.  605.  In  view  of 
our  conclusion  that  such  an  Instruction  was 
not  applicable  In  this  case  under  the  evi- 
dence adduced  upon  trial,  the  approval  of 
the  Instruction  In  the  Mlnnlck  Case  Is  not 
material  here. 

[4]  It  may  be  well,  however,  to  refer  to  a 
fault  common  both  to  the  instruction  in  the 
lOnnick  Case  and  the  one  given  by  the  court 
in  Chls  .  case,  which  should  be  avoided  by 
trial  courts  when  instructing  Juries,  particu- 
larly In  cases  where  more  than  one  conclu- 
sion may  be  drawn  from  the  evidence.  The 
Instruction  in  each  case  contains  the  phrase, 
"his  failure  to  ma&e  such  explanation  may 
be  considered  by  you  as  a  circumstance  tend- 
ing to  show  defendant's  guilt." 

In  the  case  of  State  v.  Maloney,  27  Or.  53, 
89  Pac.  398,  the  court,  in  reversing  the  case,, 
held  that  It  was  error  for  the  court  to  In- 
struct the  Jury  that  the  evidence,  or  any 
particular  item  thereof,  tended  to  show  the 
guilt  of  the  defendant.  Instructions  to  the 
effect  that  the  evidence  tended  to  show  the 
guilt  of  a  defendant,  or  any  other  fact  in 
Issue  In  a  case,  have  been  criticized  by  this 
court  In  numerous  decisions.  State  v.  Sally, 
41  Or.  866,  870,  TO  Pac.  896;  State  v.  Os- 
borne, 64  Or.  289,  808,  108  Pac.  62,  20  Ann. 
Cas.  627;  State  v.  Rader,  62  Or.  87,  40,  124 
Pac.  195;  Saratoga  Inv.  Co.  v.  Kern,  76  Or. 
243,  249, 148  Pac.  1125;  De  War  v.  First  Na- 
tional Bank  of  Rosebnrg,  88  Or.  641,  647, 171 
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.  Pac.  1100.  Finally  in  the  case  of  State  v. 
McLennan,  82  Or.  621,  162  P,ac.  838,  It  was 
pointed  out  that  the  testimony  In  that  case 
was  susceptible  to  several  conclusions  be- 
sides that  of  the  guilt  of  the  defendant,  and 
It  was  declared  to  be  reversible  error  for 
the  trial  court  In  SDch  a  case  to  direct  the 
Jury  that  the  testimony  "tends  to  prove"  or 
points  In  a  certain  direction  when  any  oth- 
er conclusion  may  be  drawn  from  It  with 
equal  propriety.  The  £ourt;  speaking  tbrougk 
Mr.  Justice  Burnett,  said: 

"It  is  only  whera  the  testimony  points  to  a 
definite  condaslon  and  to  no  othsr  that  the 
court  is  authorized  to  Bay  to  the  Jury  that  it 
'tends'  to  prove  anything.  If  the  conclnsion 
to  be  drawn  from  the  circumstance  in  question 
is  equivocal,  it  is  for  the  Jury  alone  to  say  what 
influeoce  and  what  direction  shall  be  accord- 
ed to  the  evidence  «n  the  point.  What  is  here 
written  on  this  point  Is  not  in  conflict  with 
State  V.  Brown,  28  Or.  147,  168,  41  Pac.  1042; 
Coos  Bay  R.  R.  Go.  v.  Siglin,  S4  Or.  80,  84, 
63  Pac.  604,  and  Smitson  v.  Southern  Pacific 
Co.,  37  Or.  74,  104,  60  Pac.  907,  where  it  was 
decided,  in  substance,  that  under  proper  cir- 
cumstances the  conrt  may  say  to  the  Jury  that 
there  is  testimony  tending  to  prove'  certain 
things.  In  those  cases  the  evidence,  if  beUeved, 
bad  no  double  or  treble  significance  as  the  tes- 
timony nnder  consideration  here." 

[S]  Counsel  for  the  state  request  the  court 
to  state  whether  or  not^upon  a  new  trial  any 
Instruction  should  be  given  on  the  subject 
of  the  possession  by  defendant  ot  the  auto- 
mobile charged  to  have  been  stolen,  and.  If 
one  should  be  given,  exactly  wliat  It  should 
contain. 

The  matters  of  law  that  should  be  stated 
to  a  Jury  depend,  not  only  upon  the  evidence 
adduced  at  the  trial,  but  upon  the  manner 
In  which  the  trial  Is  conducted,  and  also  up- 
on the  requests  for  Instructions  that  may  be 
presoited  by  the  respective  parties;  there- 
fore whether  a  itartlcalar  instruction  or  an 
Instruction  upon  a  particular  matter  should 
be  given  in  the  case  cannot  be  accurately  de- 
termined In  advance  of  the  trial  and  before 
the  evidence  has  been  submitted.  In  this 
connection,  the  attention  of  counsel  Is  di- 
rected to  the  following  excerpt  from  €he 
opinion : 

"The  jury  were  authorized  to  consider  those 
facts  [the  facts  surrounding  defendant's  pos- 
session, indnding  his  explanatioas  in  respect 
thereto],  together  with  all  other  facts  in  evi- 
dence in  determining  whether  defendant  cou' 
spired  with  Dooley  to  steal  the  car,  or  aided 
and  abetted  bim  in  so  doing,  provided  of  coarse 
they  were  first  satisfied  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  Dotdey  did  steal 
the  car,  as  charged." 

The  petition  tm  rehearing  Is  doitod. 
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STATE  V.   KEELEN. 

(Snpreme  Court  of  Oretron.     Feb.  7,  1922.) 

1.  Costs  ®=>3 1 7— Judgment  nay  not  be  ren- 
dered against  oonnty  for  costs,  unless  ao- 
tlwrbed  by  statute. 

The  county  is  not  a  party  to  a  criminal  ac- 
tion apon  appeal,  and  a  judgment  for  costs 
and  disbursementa  therein  cannot  be  given 
against  it  onless  authorized  by  statute. 

2.  Counties  «=3i39— The  Legislature  may  re- 
quire county  In  wbioh  aotion  arises  to  pay 
costs  on  appeal. 

The  state  acta  through  and  by  the  county 
in  the  enforcement  of  criminal  statutes,  and 
the  Legislature  has  power  to  require  a  coun- 
ty in  which  a  criminal  action  arises  to  pay  the 
costs  in  such  action  on  appeal,  including  those 
made  by  the  defendant. 

3.  Costs  9=>3I7— County  held  liable  for  costs 
and  disbursements  upon  reversal  of  an  appeal 
from  a  criminal  conviction. 

Under  Laws  1921,  c.  88,  the  county  is  lia- 
ble for  costs  upon  the  reversal  of  an  appeal  in 
a  criminal  action  by  taxation  thereof  in  the 
Supreme  Court,  and  the  word  "costs"  as  used 
in  the  statute,  when  considered  in  connection 
with  chapter  322,  includes  necessary  disburse- 
ments upon  appeal,  in  view  of  Or.  L.  gg  577, 
C79,  3681. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County ; 
J.  W.  Knowles,  Judge. 

T.  J.  Keelen  was  convicted  of  larceny,  and 
he  appealed.  Judgment  of  conviction  was  re- 
versed and  remanded  (203  Pac.  306),  where- 
upon the  defendant  filed  a  bill  for  costs  and 
disbursementa.  On  objections  to  defendant's 
cost  UlL    Objections  overruled. 

See,  also,  2M  Paa  162. 

Ed  Wright,  DIst  Atty.,  of  La  Grande  (L 
H.  Van  Winkle,  Atty.  Gen.,  and  Ivanhoe  & 
Bingo,  of  La  Grande,  on  the  brief),  for  objec- 
tions. 

B.  J.  Green  and  Jno.  S.  Hodgln,  both  of  La 
Grande,  opposed. 


PEB  CUBIAQf.  This  is  a  criminal  action. 
Defendant  was  indicted,  tried,  and  convicted 
in  Union  county.  Defendant  appealed  to  this 
court,  and  upon  such  appeal  the  Judgment  of 
conviction  against  him  was  reversed,  where- 
upon defendant  filed  a  cost  bill,  in  which  he 
dalma  costs  and  disbursements  amounting  to 
1140.95. 

The  state,  through  the  district  attorney  of 
Union  county,  objects  to  defendant's  claim 
for  costs  and  disbursements  upon  the  grounds 
that  the  statute  does  not  make  the  state  lia- 
ble for  defendant's  costs,  and  that  a  Judg- 
ment for  costs  cannot  be  given  against  the 
county,  because  it  is  not  a  party  to  the  action. 


Objection  is  also  made  that  the  items  in  de- 
fendant's cost  1)01  for  printing  the  abstracts 
and  briefs  are  in  excess  of  the  amount  al- 
lowed for  that  purpose  under  the  rules  of 
this  court. 

[1-3]  Defendant  cannot  recover  the  costs 
and  disbursements  incurred  by  him  in  the 
prosecution  of  his  appeal,  unless  the  right 
thereto  is  given  by  chapter  88,  Session  Laws 
of  1921.    That  statute  provides: 

"In  all  criminal  actions  the  county  shall  be 
liable  for  costs  on  appeal  to  the  Supreme  Court 
and  with  like  effect  as  in  the  case  of  natural 
persons,  upon  reversal  of  the  judgment  of  the 
lower  court;  and  such  costs  shall  be  paid  in 
the  first  instance  by  the  county  from  which  the 
appeal  is  taken." 

The  foregoing  enaictment  is  awkwardly 
phrased  and  Its  provisions  are  not  as  definite 
as  they  should  be  In  view  of  the  subject-mat- 
ter ;  but  it  is  the  duty  of  the  conrt  to  give  ef- 
fect to  the  statute  notwithstanding  its  imper- 
fections, if  it  is  reasonably  possible  to  do  so. 

A  statute  imposing  liability  for  costs  upon 
the  state  or  a  county  in  cases  where  the  state 
or  a  county  is  a  party  was  In  force  at  the 
time  of  the  adoption  of  the  foregoing  enact- 
ment, which  statute  contained  the  following 
provisions : 

"In  all  actions  or  suits  prosecuted  or  defend- 
ed in  the  name  and  for  the  use  of  the  state,  or 
any  county  or  other  public  corporation  there- 
in, .  the  state  or  public  corporation  shall  be 
liable  for  and  may  recover  costs  in  like  manner 
and  with  like  effect  as  in  the  case  of  natural 
persons.  When  a  natural  person  is  joined 
with  the  state  as  plaintiff,  or  the  action  is 
upon  the  information  of  such  natural  person, 
he  sbctll  be  liable  in  the  first  instance  for  the 
defendant's  costs."     Section  677,  O.  L, 

This  court,  in  the  case  of  ESsen  v.  Mult- 
nomah Ck>unty,  31  Or.  134,  49  Pac.  730,  held 
that  section  577,  O.  L.,  applied  to  dvil  suits 
and  actions,  and  did  not  empower  the  court 
to  award  costs  in  a  criminal  action  to  a  de- 
fendant who  was  acquitted  on  a  trial  in  the 
circuit  court;  that  in  Oregon  there  was  na 
statute  entitling  a  defendant  in  a  criminal 
action  to  recover  costs  incurred  by  him,  and 
that  without  such  a  statute  expressly  confer- 
ring the  power  a  conrt  could  not  award  costs 
to  a  defendant  in  a  criminal  action. 

The  decision  in  the  Eisen  Case  was  tci- 
lowed  in  the  later  case  of  State  v.  Amsden, 
86  Or.  55,  61, 166  Pac.  942, 167  Pac.  1014,  anct 
therein  the  right  of  a  defendant  in  a  criminal 
action  to  recover  his  costs  uihui  appeal  was 
denied. 

There  was  also  in  force  at  the  time  ot  th» 
adoption  of  chapter  88,  Session  Laws  1921,  a 
statute  authorizing  the  court  to  tax  against  a 
defendant,  in  case  of  conviction,  the  costs 
Incurred  by  the  prosecution,  whidi  statute 
reads  as  follows: 
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"The  coRts  and  disbnrMments  in  a  criminal 
action  or  proceeding  are  paid  to  the  person  ren- 
dering the  serTice  by  the  proper  county;  but 
in/ case  of  a  judgment  of  conyiction,  such  costs 
and  disbursements  must  be  taxed  against  the 
defendant."     Section  3681,  O.  L. 

It  is  manifest  that  chapter  88,"  Session 
Laws  1021,  was  designed  to  supplement  sec- 
tions 577  and  3681,  O.  L.,  so  as  to  allow  a  de- 
fendant In  a  criminal  action,  who  on  appeal 
succeeds  In  reversing  the  judgment  of  the 
lower  court,  to  recover  the  costs  incurred  by 
him  on  such  appeal,  and  to  require  the  county 
from  which  the  appeal  is  taken  to  pay  the 
same. 

The  act  does  not  authorize  judgment 
against  the  state  for  defradant's  costs,  so 
none  can  be  gfven.  State  v.  Ganong,  93  Or. 
440,  454,  184  Pac.  233;  Leadbettet  t.  Price, 
202  Pac.  216. 

The  county  is  not  a  party  to  a  criminal  ac- 
tion upon  appeal,  and  it  is  well  settled  that, 
in  the  absence  of  statutory  authority  there- 
for, a  judgment  for  costs  and  disbursements 
cannot  be  given  against  one  not  a  party  to  an 
action.    7  R.  O.  L.  789 ;  16  Corp.  Jur.  97. 

The  lycgislature,  however,  may  require  one 
not  a  party  of  record,  but  beneficially  Inter- 
ested in  or  directly  related  to  litigation,  to 
pay  the  costs  incurred  by  the  prevailing  party 
in  such  litigation.  Section  579,  O.  It.,  imi>os- 
Ing  the  costs  of  an  action  upon  the  attorney 
for  a  nonresident  plaintiff,  Is  a  statute  of 
that  character. 

The  state  acts  through  and  by  the  county 
1b  the  enforcement  of  criminal  statutes,  and 
It  Is  within  the  legislative  power  to  require 
a  county  in  which  a  criminal  action  arises  to 
pay  the  costs  in  such  action  on  appeal,  includ- 
ing those  made  by  defendant  15  Corp.  Jur. 
334-338. 

In  several  states,  the  county  from  which 
an  appeal  is  talcen,  though  not  a  party  to  the 
action,  is  required  by  statute  to  pay  the  de- 
fendant's costs,  or  some  items  thereof,  when 
the  latter  prevails  upon  such  appeal.  For  in- 
stance, the  statutory  provision  In  Iowa  is  as 
follows: 

"In  case  the  Judgment  of  the  trial  court  is 
reversed  or  modified  in  favor  of  the  defendant, 
on  the  appeal  of  defendant,  he  shall  be  en- 
titled to  recover  the  cost  of  printing  abstract 
and  briefs,  not  exceeding  one  dollar  for  each 
page  thereof,  to  be  paid  by  the  coimty  from 
which  the  appeal  was  taken."    Code,  {  6462. 

In  the  case  of  State  v.  Dorland,  106  Iowa, 
40,  75  N.  W.  654,  the  Supreme  Court  of  Iowa, 
construing  the  foregoing  provision  of  the  stat- 
ute of  that  state,  said : 

"We  oome  now  to  the  second  qnestion.  l%e 
statute  says  defendant  'shall  be  entitled  to  re- 
eover  the  cost  of  printing  abstracts  and  briefs.' 
It  is  manifest,  we  tliinlc  that  be  is  to  recover 
ft  upon  a  reversal  or  modification  of  the  judg- 
ment; and  the  only  way  in  which  he  can  do  tliis 
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is  to  have  them  taxed  as  costs.  When  so  taxed, 
they  are  to  be  paid  by  the  county  from  which 
the  appeal  is  taken.  *  *  *  If  not  so  paid, 
they  may  undoubtedly  be  recovered  1^  suit." 

Chapter  88,  Session  Laws  1921,  expressiy 
declares  that  the  county  from  which  an  ap- 
I)eal  is  taken  shall  be  liable  for  and  pay  costs 
upon  appeal  to  the  Supreme  Court,  and  -with 
like  effect  as  in  the  case  of  natural  persons, 
upon  reversal  of  the  judgment  of  the  lower 
court ;  but,  like  th<>  Iowa  statute.  It  does  not 
expressly  authorize  a  judgment  for  costs 
against  the  county  and  in  favor  of  the  de- 
fendant The  costs  that  a  natural  person  is 
liable  for  upon  reversal  of  the  judgment  of 
the  lower  court  are  the  costs  incurred  by  or 
awarded  by  statute  to  the  prevailing  party, 
and  such  costs  are  determined  and  taxed  by 
this  court. 

Under  the  statute,  the  liability  of  a  coun- 
ty for  costs  upon  the  reversal  of  an  appeal  In 
a  criminal  action  is  to  be  determined  in  the 
same  maimer ;  that  is,  by  taxation  thereof  In 
this  court  and,  when  so  taxed,  the  county 
from  which  the  appeal  Is  taken  is  liable  for 
and  required  to  pay  the  amount  thereof.  It 
Is  not  necessary  to  determine  whether  the 
taxation  of  costs  in  such  a  case  is  a  judgment 
in  the  strict  legal  sense.  The  word  "costs" 
as  used  In  the  statute,  whnn  considered  in 
connection  with  chapter  322,  Laws  1921,  In- 
cludes the  necessary  disbursements  upon  ap- 
peal. 

The  district  attorney  represents  the  county, 
as  well  as  the  state,  in  every  criminal  action, 
and  that  otBcet  can  readily  protect  his  county 
against  unfounded  or  excessive  claims  for 
costs  made  in  this  court 

The  claim  of  defendant  for  printing  ab- 
stracts and  briefs  does  not  exceed  the  maxi- 
mum rate  allowed  by  the  rules  of  this  court 
See  Bule  29,  Rules  of  the.Snpreme  Court,  202 
Paa  xlii,  effective  Mardi  15,  1921. 

It  follows  that  the  objections  to  defendant's 
cost  bill  are  overruled. 


JENKINS  V.   JENKINS. 
(Supreme  Court  of  Oregon.     Feb.  14,  1922.) 

1.  Divorce  €=>t29(l)— Degree  of  proof  nsoes* 
sary  in  suit  for  divorce  for  aitultery  stated. 

In  a  suit  for  divorce  because  of  adultery,  it 
is  'sufficient  if  the  allegations  are  established 
by  a  preponderance  of  evidence. 

2.  Divorce    «=>I29(9)— Requlremeots    of   dr- 
oumstanfial  evidence  to  prove  adultery  stated. 

For  circumstantial  evidence  of  adultery  to 
warrant  divorce,  the  circumstances  must  be 
such  as  would  lead  the  guarded  discretion  of 
a  just  mind  to  the  conclusion  of  the  truth  of 
the  facts,  and,  when  combined,  the  drcum- 
stances  must  tend  to  establish  the  lustful  dis- 
position of  defendant  toward  the  alleged  para- 
mour, a  like   disposition   on  the  part  of  the 


•For  oQur  osM*  ■«•  same  topio  and  KBT-NUMBBR  la  all  K«r-Nuinb«red  Olgmta  aai  Index** 


Digitized  by 


Google 


IM 


9M  PACIFIC  BBPOBTEB 


fOr. 


latter,  and  tb»  epportanitr  t«  oooiaut  the  act, 
aB  of  'wUeh  most  be  reasonably  apprasmate 
{■  point  of  time,  and  the  proof  most  aiwlain 
an  inference  of  nrtnal  oonneetioB. 


3.  Mvarw  «s»i29(l4)— «!«■■•< 
wMafe  adultary  mar  ka  iafarrad  atatad. 

In  anit  for  diroree,  adoltetr  mar.  be  in- 
ferred from  the  fact  of  occapaney  br  the  par- 
ties of  tbe  same  bed  at  night,  or  from  occn- 
pancT  of  the  same  room  at  night,  in  the  ab- 
sence of  an  explanation  of  the  ineriminatins 
eii  cnjnstancea. 

4.  Ja^iaMrt  «=>64«-€Mvietiaa  ar  aeqaittal 
•f  Mrty  ■*(  •eaenUy  anfHiaBi  la  a  etvfl 
aetioB. 

Am  a  general  mie,  a  Judgment  of  convic- 
tion or  acquittal  of  a  party  charged  with 
crime  cannot  be  given  in  erideoce  in  a  crril 
aetiOB  to  proye  or  negative  the  facts  npon 
wfaidi  it  waa  rendered. 

5.  Jadfaaat  «=>64S-Aef aittal  la  yraaaeatlaa 
far  adaltary  not  avaiiablo  te  defeadaat  ia 
salt  fM*  dhrarca  aa  graaad  af  adalteiy. 

The  record  in  a  criminal  proaecntion  sboir- 
ing  that  the  present  defendant  was  acquitted 
in  a  proaecntion  for  adultery  cannot  be  ia* 
trodneed  in  a  aait  for  Aroree  for  adultery. 

«.  Divarea     «=3i84(2)— fMiar     ia     a|ipail«ta 
eaart  eaaaat  ba  glvoa  party  who  iaaa  aat 
appaal  fraai  doerea  of  trial  aaart. 
in  a  soit  for  diroree,  in  which  defendant 

4Bd  not  appeal  from  the  decree  of  the  trial 

eeurt  refnaing  diroree  to  both  partiea,  no  re- 

Vti  can  be  given  her. 

7.  DIvarca  «3il If— Evidaaea  af  plalatHTs  aite- 
trsataaat  of  bis  wHa  ahasM  ba  oaaaMarad  ia 
dataraialBf  bia  rifht  ta  dhrarea. 
In  a  suit  br  a  husband  for  divorce,  evi- 
dence of  hia  cmd  treatment  of  hia  wife,  and 
Ua  eziireasion  of  a  deaire  "to  get  rid"  of  her, 
should  be  conaidered  in  determining  whether  he 
came  into  equity  with  dean  hands. 

t.  Divarea  «s9lO»-l*laiattff,  la  salt  far  dhrarca 
far  adaltary,  aaat  aatabUsb  trath  af  ehargau 
In  a  anit  for  divorce  an  the  ground  of 
adultery,  plaintiff  most  eataUiah  the  truth  of 
'tiM  dm^e,  and  defendant  is  required  to  pro- 
duce no  evidence  to  defeat  the  suit  nntO  a 
prima  tede  caae  is  made  against  her. 

ff.  DivarM  «=>l»(l«)— EvMaaea  bald  lasali- 
eiaat  ta  pravo  adaKary. 
In  anit  bf  a  husband  for  Avorce,  evidence 
AaU  inauffidoit  to  prove  adnltery. 

10.  Divarea  ^M9(3)— Vaiaatary  eobahltatlaa 
far   dhrorea   eaadoaaa 


Voluntary  cohabitation  of  the  partiea  pend- 
ing divorce  proceedings  operates  aa  a  condona- 
tion of  misconduct  of  whidi  complaint  ia  made. 

Department  2. 

Appeal  ttom  C9icalt  Conrt,  Harney  Oomi- 
ty;  GnstaT  Aoderson,  Judge. 

SiUt  for  divorce  by  T.  B.  Jenkins  acainst 
Tlaaie  Bdle  JenUna,  in  whlcb  defendant 
filed  a  aoaaHsomplaint.    From  a  decree  that 


'neitlier  party  waa  ftltted  ta  a  itntce, 
piaintiir   appeala.     Afllnned. 

I  Tbia  ia  a  divorce  soit.  By  bia  eomplaint 
T.  E.  Jenldiia  accnaed  hia  wife^  Tlaaie  Belle 
JenUns,  of  tbe  eonuniaaom  ot  the  cxiMe  of 
adnltery,  alleged  to  have  been  committed 
with  one  Bector  Amwlne  in  Harney  eoonty. 
Or.,  on  April  6,  1918.  and,  becanae  of  audi 
alleged  laadvloas  condnct,  pray*  for  a  decree 
of  dlvoroe: 

Tbe  defendant  wife,  answering,  denied  tlie 
accosatlan  made  by  ber  bnsband,  and  filed 
a  croaahoomplaint  in  whidi  she  prays  for  a 
decree  of  divorce,  and  for  groimda  avers: 
First,  ber  bnatiand's  habitual  gross  droaken- 
ness,  contracted  since  marriage,  and  contina- 
ing  for  one  year  prior  to  tbe  conuncnoement 
of  the  suit ;  second,  cruel  and  inbnman  treat- 
ment, together  with  personal  Indignities 
rendering  life  bordensome.  Hie  cruel  treat- 
ment complained  of  consisted  of  the  crime  of 
assault  and  battery  committed  upon  ber  per- 
son by  her  husband  on  fireqoent  occasions, 
and  the  accusation  of  tiie  crime  of  adnltery 
preferred  against  her  by  ber  bnsband,  caus- 
ing ber  to  be  Indicted,  arraigned,  and  tried 
tbertfor. 

nie  lower  conrt  found  aa  facts  that  prior 
and  sobsequent  to  the  marriage  of  tbe  parties 
to  this  suit  plaintlir  indulged  baMtnally  in 
groesly  ezoesslva  nae  ot  Intoxicating  liquor; 
that  during  hia  drunken  sprees  be  Inflicted 
great  pbyslcal  violence  npon  Ms  wife,  and 
applied  vile  names  to  ber;  tbat  prior  to  tb^r 
marriage  sbe  knew  (bat  Jenkins  was  an 
habitual  drdBkard,  but  ttiat  be  bad  promised 
ber  tbat  be  wonld  not  drink  to  excess ;  that 
In  April,  1918,  tbe  bnsband  publidy  accused 
his  wife  of  bavlng  committed  die  crime  of 
adultery  with  one  Sector  Amwlne^  and  testi- 
fied against  them  in  tbe  criminal  prosecution 
following  tbe  accnsation  by  tadlctment. 
wtalcb  trial  resulted  in  tbe  acquittal  ct  both; 
tbat  subsequent  to  tbe  accusation  made  by 
the  bnsband,  and  after  tbe  commencement  of 
tbe  criminal  proaecntion  based  upcm  tbe 
charge  of  adultery  and  tbe  oonunencement  ot 
the  suit  for  divorce^  tbe  parties  hereto  fredy 
resumed  tbe  marital  tdationshlpk  indndlns 
cohabitation  and  Intercourse. 

Tbe  court  made  no  flndinga  ni>aa  tlia 
diarge  of  adnltery  preferred  1^  {daintiff 
against  bis  wife,  for  tbe  reason  that  tbeir 
resnmptlim  of  the  relatlonahip  of  marriage 
cohabitation,  and  Intercourse  precluded  each 
and  both  from  rightfully  demanding  a  de- 
cree of  divorce. 

As  cmicluslons  of  law,  tbe  court  found: 

'^That  both  parties  being  at  fault,  and  eaeb 
having  by  acta  and  words  condusively  con- 
doned any  and  all  offenaea  alleged  committed 
prior  to  the  commenoemoit  of  this  suit,  nei- 
ther plaintiff  nor  defendant  is  entiUed  to  a 
decree  of  divorce  •  •  *  and  that  plaiatiC 
should  pay   all  coats  and  disbursements.'* 
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Based  ttaeieon,  the  conrt  made  and  entered 
a  decree  In  accordance  therewith.  From 
the  decree  Jenkins  appeals,  assigning  error 
on  aocoont  of  the  court's  findings  of  fact 
and  conclaslons  of  law,  and  the  decree  dis- 
missing the  salt    The  wife  failed  to  appeal. 

J.  W.  Biggs,  of  Burns,  for  api)ellant 

H.  V.  Sdmialc,  of  Bums,  for  re^mndent 

BROWN,  J.  (after  stating  the  facts  as 
abOYe).  A  question  presented  to  ns  is  the 
degree  of  proof  required  to  establish  the 
cliarge  of  adultery  in  a  suit  for  the  dissolu- 
tion of  the  marriage  contract.  There  are  de- 
cisions teaching  that  proceedings  for  divorce 
are  In  their  nature  criminal,  and  that  the 
facts  necessary  to  establish  the  crime  charged 
as  grounds  for  a  divorce  must  be  proved  be- 
yond a  reasonable  doubt  It  was  said  by 
the  Supreme  C!ourt  of  Texas  in  Stafford  ▼. 
StafCord,  41  Tex.  lU: 

"While  the  suit  for  a  divorce  is  in  its  form 
a  dvil  proceeding,  it  has  widely  different  fea- 
tures and  incidents  connected  with  it  In  all 
divorce  suits  the  defendant  is  charged  with  a 
breach  of  a  solemn  contract;  in  many  cases 
with  diagracefnl  and  brutal  conduct;  in  others 
with  offenses  that  ore  known  to  the  law  either 
as  a  misdemeanor  or  felony.  Again,  no  judg- 
ment of  divorce  can  be  rendered  by  agreement 
or  consent;  none  by  confession  or  admission 
of  either  party;  neither  can  a  judgment  be 
rendered  by  default  and,  as  in  criminal  cases, 
the  defendant  cannot  be  compelled  to  criminate 
himself  by  answering  or  testifying  under  oath. 
These  facts  show  that  it  is  in  its  nature  a  quasi 
criminal  proceeding,  although  not  presented  In 
the  name  of  the  state,  nor  punished  by  fine  or 
imprisonment" 

In  Berckmans  v.  Berckmans,  17  N.  3.  Eq. 
453,  the  court  said: 

"The  diarge  made  by  the  complainant  if  true, 
Is  known  to  our  law  as  a  crime;  consequently 
this  prosecution  partakes  strongly  of  the  na- 
ture of  a  criminal  proceeding,  so  much  so  as 
to  place  the  complainant  under  the  necessity, 
not  only  of  placing  a  decided  preponderance  of 
testimony  in  fovor  of  the  charge,  but  of  prov- 
ing it  to  the  sBtififaction  of  this  court,  beyond 
a  reasonable  doubt.  I  do  not  mean  to  say 
tliat  it  must  be  done  by  such  an  amount  of 
overwhelming  and  unmistakable  evidence  as  to 
render  it  impossible  to  be  otherwise,  but  the 
evidence  must  be  such  as  to  satisfy  the  human 
mind,  and  leave  the  careful  and  guarded  judg- 
ment of  the  court,  free  from  any  conscientious 
and  perplexing  doubts  as  to  whether  the  charge 
be  proved  or  not.  If,  after  a  careful  examina- 
tion of  an  the  competent  testimony,  such 
doubts  remain  immovable,  it  is  clearly  our  duty 
to  give  the  defendant  the  benefit  of  such ! 
doubts,  and  to  refuse  the  prayer  of  the  com-  | 
plain  ant." 
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suits.    In  an  early  case  in  this  state  it  was 

held  that: 

"In  a  suit  for  divorce,  brought  upon  grounds 
that  involve  a  criminal  charge  against  the  de- 
fendant, it  is  not  necessary  to  prove  the  alle- 
gations  constituting  such  charge  beyond  a 
reasonable  doubt.  It  is  sufficient  if  they  be 
established  by  a  preponderance  of  evidence." 
Smith  V.  Smith,  6  Or.  187,  SyL 

[2]  From  a  Taluable  work  on  trial  evidence 
we  quote  with  approval: 

"The  evidence  to  authorize  a  divorce  on  the 
ground  of  adultery  need  not  be  direct,  but  if 
circumstantial  the  drcumstances  must  be  sudi 
as  would  lead  the  guarded  discretion  of  a  just 
mind  to  the  conclusion  of  the  truth  of  the 
facts.  The  circumstances  are  to  be  taken  to- 
gether and  when  combined  must  tend  to  es- 
tablish the  following  three  facts:  (1)  The  lust- 
ful disposition  of  the  party  charged  towards  the 
alleged  paramour;  (2)  a  like  disposition  on  the 
part  of  the  latter;  (3)  the  opportunity  to 
commit  the  act  These  three  facts  must  be 
reasonably  approximate  is  point  of  time.  The 
proof  must  sustain  an  inference  of  actual 
connection.  •  •  * "  3  Abbott's  Trial  Evi- 
dence (8d  Ed.)  pp.  2033,  2034. 

In  discussing  the  necessary  degree  of 
proof  to  establish  the  flagrant  act,  with  adul- 
tery as  the  ground  for  divorce,  courts  and 
text-writers  have  frequently  observed  that: 

"Where  the  facts  relied  on  to  establish  adul- 
tery may  import  innocence  as  well  as  guilt 
they  must  be  held  to  import  innocence."  19 
C.  J.  128. 

The  same  rule  is  here  stated: 

"Circumstances  susceptible  of  a  reasonable 
interpretation  consistent  with  innocence  and 
which  do  not  lead  to  guilt  by  a  fair  inference 
as  a  necessary  conclusion  are  insuffident" 
3  Abbott's  Trial  Evidence  (8d  Ed.)  p.  20S4. 


[11  However,  a  suit  for  dissolution  of  the 
marriage  contract  has,  by  the  great  weight 
of  authority,  been  regarded  as  a  dvll  pro- 
ceeding. Our  Code,  concerning  the  burden 
of  proof  in  civil  casea^  applies  to  divorce 


To  similar  effect  is  Herberger  v.  Herberg- 
er,  16  Or.  827,  14  Pac.  70. 

[S]  Adultery  has  been  inferred  from  the 
fact  of  occupancy  by  the  parties  of  the  same 
bed  at  night  State  v.  Wdch,  41  Or.  35,  68 
Pac.  808;  HaU  v.  Hall,  43  Or.  619,  7»  Pac 
141;  Rawson  T.  Rawson,  37  111.  App.  491; 
Lambert  v.  Lambert  165  Iowa,  367,  145  N. 
W.  920;  Sbnfeldt  v.  Shutddt  86  Md.  519,  SO 
Atl.  416;  Fischer  ▼.  FiBCher,  ISl  Mich.  441, 
91  N.  W.  633 ;  Dunn  v.  Dunn  (N.  J.  Oh.)  21 
Atl.  466;  Leyland  t.  Leyland  (N.  J.  Ch.)  16 
Atl.  177 ;  Schreiber  v.  Scbreiber,  8  Misc.  Rep. 
411,  23  N.  T.  Supp.  299. 

"Adultery  may  be  established  by  the  fact 
that  the  parties  occupied  the  same  room  at 
night  *  *  *  in  the  absence  of  an  explana- 
tion of  the  incriminating  drcumstance."  19 
0.  J.  140. 

To  like  effect  see  Rlckard  v.  Rickard,  9 
Or.  168. 

The  following  authorities  taken  from  19 
C.  J.  p.  140,  note  5,  are  in  point:  Mosser  v. 
Mosser,  29  Ala.  313 ;  Holden  t.  Matte8<m,  88 
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App.  D.  0.  128;  FoTal  t.  Foval,  39  111.  App. 
644;  Names  v.  Names,  67  Iowa,  383,  25  N.  W. 
671;  Crane  ▼.  Crane,  128  Md.  214,  97  AO. 
535;  Kerr  v.  Kerr,  134  App.  Dlv.  141,  118 
N.  T.  Supp.  801;  Langstaff  v.  Langstaff 
(Ohio)  Wright,  148;  Griffin  v.  Griffin  (Tex. 
Giv.  App.)  67  S.  W.  514. 

The  alleged  act  of  adultery  charged  In  the 
indictment  is  the  same  act  averred  in  the 
complaint  for  divorce.  The  wife  now  In- 
vokes the  verdict  of  not  guilty  returned  by 
the  jury  in  the  criminal  case  for  the  purpose 
of  defeating  the  charge  of  adultery  contained 
In  the  complaint  for  divorce.  The  converse 
of  her  proposition  has  been  held  in  Ander- 
son V.  Anderson,  4  Greenl.  (Me.)  1(X),  16  Am. 
Dec.  237,  where  the  court  said: 

"The  record  of  the  conviction  npon  an  indict- 
ment for  adultery  is  evidence,  in  a  subsequent 
suit  for  divorce  brought  against  the  defendant 
by  his  wife,  both  of  the  marriage  and  of  the 
adultery."     Syl. 

Likewise,  in  the  case  of  Randall  v.  Ran- 
dall, 4  Greenl.  (Me.)  326,  it  appears  that 
the  wife  had  been  convicted  of  the  crime  of 
lewd  and  lasdvions  cohabitation  with  a  man 
other  than  her  husband.  It  seems  that  her 
-paramour  was  convicted  and  sentenced  for 
adultery  committed  with  ,her.  The  court, 
after  default  was  entered,  admitted  this  evi- 
dence as  sufficient  proof  of  thd  crime  of 
adultery  charged  as  grounds  for  divorce. 
See  Griffls  v.  SeUars,  19  N.  C.  492,  31  Am. 
Dec.  422. 

[4]  It  la  a  general  rule  that  a  Judgment  of 
conviction  or  acquittal  of  a  party  charged 
with  crime  cannot  be  given  in  evidence  in  a 
civil  action  to  prove  or  negative  the  facts 
upon  which  It  was  rendered.  Woodburn  t. 
Aplin,  64  Or.  610k  131  Pac.  616;  Spain  t. 
Or^on-Washington  R.  ft  N.  Co.,  78  Or.  355, 
163  Pac.  470,  Ann.  Cas.  1917E,  1104. 

The  courts  have  trequenUy  cited  with  ap- 
proval this  section  from  a  text-writer : 

"  •  •  •  A  verdict  and  judgment  in  a  crim- 
inal case,  though  admissible  to  establish  the 
fact  of  the  mere  rendition  of  the  judgment, 
cannot  be  given  in  evidence  in  a  civil  action  to 
establish  the  facts  on  wliich  it  was  rendered. 
If  the  defendant  was  convicted  it  may  have 
been  upon  the  evidence  of  the  very  plaintiff  in 
the  civil  action.  And  if  he  was  acquitted,  it 
may  have  been  by  collusion  with  the  prosecu- 
tor. But  beside  this,  and  upon  more  general 
grounds,  there  is  no  mutuality;  the  parties 
are  not  the  same;  neither  are  the  rules  of  de- 
cision and  the  course  of  proceeding  the  same. 
The  defendant  could  not  avail  himself.  In  the 
criminal  trial,  of  any  admissions  of  the  plaintiff 
in  the  dvil  action;  and,  on  the  other  hand,  the 
Jury  in  the  dvil  action  must  dedde  upon  the 
mere  preponderance  of  evidence,  whereas,  in 
order  to  a  criminal  conviction,  they  must  be 
satisfied  of  the  party's  guilt  beyond  any  rea- 
sonable doubt."    I  Greenleaf,  Evidence,  {  537. 

It  la  said  by  another  distinguished  text- 
writer  CI  Wharton,  Law  of  Evidence,  |  770): 


"The  parties  in  a  criminal  prosecution  being 
necessarily  different  from  those  in  a  dvil  suit, 
and  the  objects  of  the  two  forms  of  action  and 
the  redress  they  afford  being  essentially  dis- 
tinct, it  stands  to  reason  that  a  judgment  in 
a  criminal  suit  cannot  be  used  in  a  dvil  suit  to 
establish  the  facts  on  which  such  judgment 
rests." 

Jones  on  Evidence,  |  580,  reads: 

"Although  the  same  fact  may  be  involved  in 
two  cases,  one  civil  and  the  other  criminal,  the 
parties  are  necessarily  different,  for  one  action 
is  prosecuted  by  an  individual,  the  other  by  the 
state;  and  the  judgment  in  one  case  is  not 
generally  admissible  in  the  other  to  establish 
the  facts  on  which  it  wa.%  rendered." 

Again,  we  have  the  principle  stated: 

"Ordinarily  a  judgment  of  conviction  or  aC' 
quittal  of  a  party  on  a  criminal  charge  cannot 
be  used  as  evidence  in  a  civil  action  of  the  facts 
or  matters  upon  which  such  judgment  is 
based."  7  Encyc.  of  Ev.  850,  and  list  of  au- 
thorities dted  under  note  80. 

To  like  effect  is  Freeman  on  Judgments,  { 
310. 

In  Stone  v.  United  States,  167  U.  S.  178, 
184,  17  Sup.  Ct  778,  780  (42  L.  Ed.  127),  an 
action  to  recover  the  value  of  certain  timber, 
it  appears  that  the  defendant  bad  been  in- 
dicted criminally  for  the  cutting  of  the 
timber,  and  had  been  acquitted.  The  court 
said: 

"In  our  opinion  the  record  of  the  criminal 
proceedings  in  the  court  in  Idaho  was  not 
evidence  to  establish  or  disprove  any  of  the 
material  facts  involved  in  the  civil  action." 

s 

[5]  The  record  In  the  criminal  case  show- 
ing that  the  Jury  acquitted  Mrs.  Jenkins  can 
be  of  no  avail  to  her  in  this  suit  for  the 
purpose  of  showing  her  guiltless  of  the 
charge  of  adultery  contained  in  the  divorce 
complaint. 

Tlssie  Belle  Jenkins  testified  in  this  suit  in 
the  lower  court  that  she  was  born  in  Tennes- 
see 34  years  prior  to  the  trial.  Her  mother 
died  when  she  was  a  little  girl  of  the  age 
of  9  years,  and  during  her  childhood  she  re- 
sided "back  and  forth"  with  her  relatives. 
She  testified  that  she  bad  been  acquainted 
with  Kex  Amwine  all  of  her  lifetime;  that 
they  were  second  cousins,  had  attended 
school  together;  that  she  lived  for  a  time  at 
the  Amwine  home;  and  that  their  families 
were  intimately  acquainted  and  frequently 
visited  with  each  other  back  In  Tennessee. 
At  the  early  age  of  15  years  she  married  one 
Osbom.  They  migrated  from  her  native 
state  to  Wyoming,  thence  returned  to  Tennes- 
see, and  later  Journeyed  to  Eastern  Oregon. 
In  1908  Osbom  deserted  her  and  their  fonr 
children.  Thereafter  ehe  contributed  to 
their  support  by  washing.  She  became  ac- 
quainted with  Jenkins  at  Bums,  Or.,  where 
he  conducted  a  brewery,  and  later  a  saloon. 
She  first  refused  to  marry  him  on  account 
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of  his  excessive  drinking  of  intoxicating  Uq- 
nors,  but,  on  bis  promise  to  refrain  from 
Indulging  in  anything  stronger  than  beer, 
they  were  married.    She  said: 

"Mr.  Jenkins  was  very  nice  to  me  when  he 
was  sober,  but  I  never  saw  him  sober  very 
much— just  four  or  five  months  after  we  got 
married  and  a  little  while  before.  Whenever 
he  had  been  drinking  he  said:  'I  -wish  I  had 
never  married  you.  My  brothers  don't  like 
it  because  I  married  you  and  I  am  going  to 
get  rid  of  you.'  •  •  •  Things  like  that  He 
seemed  to  like  to  tell  me  that,  *  *  •  when 
he  was  drank  and  angry." 

Describing  the  first  assault  made  upon  her 
by  Jenkins,  she  said:  . 

"We  were  coming  from  town  and  he  grabbed 
hold  of  me  and  started  to  choke  me,  and  then 
he  let  loose  and  Just  started  in  laughing,  says, 
'I  was  just  funning.'  I  told  him:  'Why,  yon 
have  just  hurt  me  awful  bad.'  He  says:  'I 
was  Just  funning.'  He  acted  like  he  was  kind 
of  crazy.  *  *  *  He  was  very  much  intoxi- 
cated at  that  time." 


Conomdng 
Hfled: 


the  second   assault,  she  tes- 


'There  was  a  revival  meeting  started  at  the 
Nazarene  church.  *  *  *  It  was  during  these 
meetings.  I  wanted  to  go  to  the  meetings— 
to  preaching.  He  said  I  was  took  up  with  the 
preacher,  •  •  •  up  there  lying  with  the 
preacher,  •  •  •  and  if  I  went  I  must  stay 
and  not  come  back  there  any  more,  and  he 
would  move  my  bed  up  there  and  put  it  in  the 
back  room,  he  said.  •  •  *  And  on  one  occa- 
sion I  said:  'Well,  I  am  going.'  He  came  up 
and  grabbed  me;  grabbed  me  by  the  hair  of  the 
head  and  struck  me  and  knocked  me  down,  and 
I  fell." 

This  occurred  in  the  presence  of  Niel  Cul- 
ver and  Mrs.  Jenkins'  little  girL  Relating  to 
the  extent  of  the  injury,  she  said: 

"He  blacked  my  eye,  and  my  face  was  bleed- 
ing;  hurt  me   so  bad  I  didn't  go  to  church. 

*  *  *  He  whipped  me  so  many  times  I 
couldn't  remember  •  •  *  the  number  of 
them.    •    •    • 

"The  next  occasion,  as  I  remember,  was  out 
at   the   corral   doing  chores.     He   came   out. 

*  *    *    Be  told  me  he  was  going  to  whip  me, 

*  *  *  there  were  people  out  around  and  I 
did  not  want  them  to  know  *  *  •  and  I 
started  to  the  house.  I  knew  he  would,"  be- 
cause he  usually  did  when  he  said  he  would, 
and  he  took  in  after  me.  Mrs.  Hanley  was  in 
the  bouse.  As  I  went  through  I  said:  'Mrs. 
Hanley,  Tom  is  going  to  whip  me.  Stop  him 
if  you  can.'  Mrs.  Hanley  sent  for  the  marshal. 
I  went  upstairs  and  locked  the  door." 

Testifying  further,  ahe  said: 

"I  asked  Tom,  I  says:  Ton  won't  whip  me 
much  if  I  come  out,  will  yon?'  He  said  he 
would  slap  the  face  off  of  me,  or  something, 
I  wanted  to  come  out  before  the  marshal  came, 
and  I  came  out,  and  he  slapped  my  face  and 


'  pulled  my  hair  and  my  nose  bled.  •  •  • 
The  first  lick  he  missed  my  face  and  struck  me 
on  the  nose,  and  my  nose  went  to  bleeding. 
He  tore  my  waist  and  bruised  my  arm;  crushed 
my  finger  nails  into  my  arms  so  as  the  blood 
oozed  out.    •    ♦    • 

"Q.  When  next  that  you  remember  did  he 
assault  you?  A.  I  had  washed  my  hair  and  I 
was  sitting  on  the  lounge  >vith  my  hair  combed 
down  over  my  face.  The  little  girl  was  there. 
She  says:  'Hello  Tommy,'  and  I  had  my  hair 
combed  down,  and  I  heard  him  swear  and  be 
made  a  Innge  for  me.  He  hadn't  spoken  to  me. 
He  grabbed  the  hair  of  my  head  and  twisted 
my  bead  backwards  like  he  wanted  to  break 
my  neck;  Jerked  me  off  the  lounge.  The  little 
girl  grabbed  him  and  pushed  him  back,  and 
began  to  scream,  and  says:  Tou  are  killing 
Mama.'  *  •  *  After  he  got  sober  he  said 
he  didn't  know  why  he  done  it,  and  he  was 
sorry.    •    •    • 

"Q.  Now,  when  next  was  it  that  he  assaulted 
you,  that  yon  can  recall?  A.  •  •  •  On  that 
occasion  *  *  *  I  made  a  protest  about  this 
whisky  matter.  I  told  Mr,  Jenkins:  •  •  • 
'Mrs.  Hanley  told  me  *  *  *  people  are  talk- 
ing about  you  and  say  you  are  selling  Indiana 
whisky.'  •  •  •  He  was  going  to  let  them 
have  it  anyway,  *  *  *  and  I  grabbed  hold 
of  the  jug  and  we  poured  a  gallon  Jug  full  of 
whisky  out,  as  well  as  I  remember,  the  whole 
jug,  I  think,  was  emptied  on  the  floor.  And 
after  the  whisky  was  poured  out  Mr.  Jenkins 
gave  me  an  awful  whipping." 

[6,  7]  The  testimony  of  Mrs.  Jenkins  relat- 
ing to  the  brutal  beatings  inflicted  upon  ber 
by  her  cmel,  drink-crazed  husband  is  strong- 
ly corroborated.  She  relates  facts.  She 
speaks  the  truth.  We  have  read  and  con- 
sidered all  the  testimony  in  the  record,  and 
It  establishes  beyond  peradventure  that 
Jenkins  drunk  was'  brutality  personified,  and 
that  he  was  oft«i  very  drunk.  But  we  can 
afford  the  wife  no  relief,  as  she  has  not  ap- 
pealed from  the  decree  of  the  lower  court 
However,  we  should  consider  the.  testimony 
of  Jenkins'  cruel  treatment,  together  with 
his  oft-expressed  desire  to  "get  rid  of  his 
wife^"  in  determining  whether  he  comes 
into  a  court  of  equity  with  clean  handsi 

[81  We  have  herein  shown  that  the  verdict 
of  not  piiity  in  the  criminal  cause  cannot 
serve  as  proof  of  the  wife's  innocence  of  the 
charge  of  adultery  alleged  in  the  complaint 
as  the  cause  for  a  dissolution  of  the  marriage 
contract  However,  the  law  In  its  humanity 
does  not  demand  that  Mrs.  Jenkins  shall 
prove  anything  in  order  to  defeat  this  suit, 
until  her  husband  has  made  a  prima  facie 
case  against  her.  The  law  presumes  her  in- 
nocence. The  accuser  must  establish  the 
truth  of  the  charge  or  his  suit  falls.  The 
state  has  an  Interest  in  preserving  the  mar- 
riage contract,  and  it  cannot  be  annulled 
without  proof  of  the  averred  statutory 
grounds  for  a  divorce.  Having  alleged  as  a 
cause  of  suit  the  commission  of  a  felony  by 
his  wife,  before  he  can  prevail  he  is  required 
to  adduce  evidence  sufficiently  intense  to  e»- 
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tabll^  every  element  of  the  crime  of  adul- 
tery upon  the  part  of  his  wife. 

[•]  Measured  by  the  rules  of  evidence  long 
since  established,  Jenkins  has  utterly  failed 
to  prove  the  essential  sexual  act  constituting 
adultery.  He  has  proved  opportunity  alone 
He  has  ofTered  no  testimony  tending  to  es- 
tablish his  wife's  lustful  disposition  towards 
Amwfne,  or  anybody  else,  or  tending  to 
establish  a  like  disposition  on  the  part  of 
Arnwlne. 

For  abont  two  hours  on  the  night  of  April 
5, 1918,  Jenkins  lay  in  wait  outside  the  house, 
listening  to  a  conversation  between  his  wife 
and  Arnwlne,  who  were  In  the  bedroom 
downstairs.  Mrs.  Jenkins  had  been  111  for 
aeveral  days^  and  Arnwlne  had  come  to  the 
house  at  the  request  of  her  daughter,  for  the 
purpose  of  remaining  with  the  mother  while 
the  daughter  atl^ded  a  dance.  When  Arn- 
wlne arrived  Mrs!  Jen'klns  was  In  bed.  Ac- 
cording to  Jenkins'  own  testimony,  nothing 
unusual  occurred  during  that  time.  Arnwlne 
was  then  sent  to  the  bedroom  upstairs.  Mrs 
Jenkins  says  that  she  fcHlowed  him  upstairs 
to  malce  up  the  bed  which  had  not  been  made 
ready  for  occupancy.  She  prepared  the  bed. 
They  were  In  the  room  together  from  16 
minutes  to  half  an  hour.  There  Is  no  proof 
that  the  bed  was  occupied.  One  of  her  chil- 
dren was  sleeping  in  an  adjoining  room,  and 
the  daughter  was  expected  home  from  the 
dance  at  any  moment 

We  cannot  assume  that  these  cousins  and 
childhood  acquaintances  carnally  knew  each 
other  merely  because  of  the  fact  that  they 
had  an  opportunity  so  to  do.  Indiscretion  is 
not  adultery.  Suspicion  Is  not  proof.  That 
an  act  of  adultery  might  possibly,  or  even 
probably,  have  been  committed  is  not  proof 
that  adultery  was  committed.  No  court  of 
conscience  will  ever  adjudge  that  the  scarlet 
letter  "A"  shall  be  placed  upon  the  breast  of 
a  wife  and  mother  In  the  absence  of  full  and 
satisfactory  proof  of  the  truth  of  the  charge. 
As  well  stated  by  Strahan,  J.: 

"Because  they  were  sociable  the  court  will 
not  presume  evil,  and  because  they  bad  the, 
opportunity  and  might  have  committed  adul< 
tery,  there  is  no  presumption  that  they  did. 
The  presumptions  are  the  other  way.  The  law 
will  not  presume  that  these  parties  violated 
the  criminal  statutes  of  the  state,  and  tran- 
scended their  social  duties,  or  were  guilty  of 
any  wrong.  He  who  alleges  it  must  prove  it; 
opportunity  alone  will  not  suffice."  Herberger 
V.  Herberger,  supra. 

[IB]  Based  upon  ample  evidence  contained 
in  the  record,  the  trial  court  found,  in  effect, 
that  the  parties  hereto  voluntarily  resumed 
marital  relationship,  cohabitation,  and  inter- 
course, after  the  institution  of  this  suit.  We 
80  find.    It  has  been  said  that : 

"Voluntary  cohabitation  of  the  parties  pend- 
iqg  proceedings  for  a  divorce  necessarily  op- 


erates  as    a   condonation   of   the   mlscondunt 
complamed  of."     19  O.  J.  p.  87,  {  200. 

The  decree  of  the  lower  court  is  affirmed. 

BURNETT,   O.   J.,   and   BEAN    and   Mc- 
COUBT,  JJ.,  concur. 


LINGQUIST  V.  LOBLE.     (No.  4412.) 

(Supreme  (3ourt  of  Montana.    Jan.  23,  1922.) 

K  Brokers  <e=>86(5)— Uncontradlotod  evidenoe' 
held  to  oall  for  direction  of  a  verdict  for  a 
broker  as  having  produced  a  purchaser. 
Dncontradicted  evidence  held  to  call  for  di- 
rection of  a  verdict  in  favor  of  a  broker  as  sus- 
taining his  contention  that  the  proof  conda- 
siyely  shows  that,  pursuant  to  his  contraet  aad^ 
witliin  the  time  specified,  he  procured  a  pur-' 
chaser  ready,  able,  and  willing  to  buy  defend- 
ant's land. 

2.  Brokers  «=>50— Letter  to  owner  stattng  bro- 
ker had  a  purchaser  held  aotloe  binding 
from  time  deposited  Is  mall,  if  wltkls  time 
•pedlled. 

A  broker's  letter  to  owner  of  land,  stating 
that  he  had  a  purchaser  ready,  able,  and  willing 
to  buy  the  land  on  terms  specified,  when  de- 
posited in  the  post  office  addressed  to  the  own- 
er, was  a  notice  to  the  owner  binding  on  him, 
from  the  tbne  it  was  deposited  in  the  mail,  if 
within  the  time  specified  for  finding  a  pur- 
chaser. 

3.  Broken  «=954 — Offer  in  a  lottor  from  a 
purchaser  held  to  moot  the  requirements  of 
contract  to  effect  sale. 

An  offer  in  a  letter  to  the  owner  of  ranch 
from  a  purchaser  procured  by  a  brolier,  stating 
that  the  letter  was  to  notify  the  owner  that  he 
had  examined  the  ranch  at  the  request  of  the 
broker,  and  that  he  was  ready  and  willing  to 
close  the  deal  with  the  owner  at  his  option  of 
$25  per  acre  (tiie  price  stipulated),  and  that 
he  would  pay  the  entire  price  to  him  and  the 
owner  pay  a  mortgage  thereon  and  keep  the 
balance,  or  that  he  would  pay  off  or  assume 
the  mortgage  at  the  owner's  or  the  mortgagee's 
option,  and  that  he  had  made  several  trips  to 
close  tiie  deal,  but  was  unable  to  find  the  own- 
er at  home,  and  so  left  a  note,  to  be  delivered 
to  the  owner  at  once,  to  the  effect  that  he  was 
ready  to  buy  as  above  mentioned,  held  to  be  a 
clear  and  full  response  to  the  requirements 
of  the  broker's  contract  to  effect  a  sale. 

On  rehearing.  Order  denying  new  trial  re- 
versed and  cause  r^nanded,  with  directions 
to  set  aside  Judgment  in  favor  of  defendant 
and  to  enter  Judgment  for  plaintiff,  with  In- 
terest 

For  former  opinion,  see  199  Pac.  700. 

(300PEIR,  J.  Since  the  former  decision, 
Lester  H.  t<oble,  as  executor  of  the  last  wlU 
and  testament  of  John  W.  O'Neill,  has  been 
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substituted   as  respondent    We  adopt  thei 
statement  of  the  issues  found  in  the  opinion 
at  Mr.  CommlsBioner  Speoeet, 

[1]  Appellant's  contention  is  that  the  proof 
conclusively  shows  that,  pursuant  to  the 
terms  of,  and  within  the  time  specified  in, 
the  contract  Involved,  he  procured  a  pur- 
chaser ready,  able,  and  willing  to  tony  the 
land  of  defendant,  and  that  the  trial  conrt 
should  have  directed  a  verdict  in  his  favor. 
If  this  be  true,  a  reversal  of  the  Judgment 
of  the  lower  court  most  toUow,  and  the 
former  opinion  of  this  court  be  overruled. 

[2]  The  contract  is  admitted.  By  its  terms 
its  force  was  spent  on  the  14th  day  of  March, 
1915.  Did  the  plalntifT  perform  his  part,  and 
did  the  defendant  observe  his  obllpitions 
thereunder?  The  following  is  undisputed: 
On  March  10, 1916,  lingqulst  deposited  in  the 
post  office  In  the  city  of  Helena,  addressed  to 
the  defoidant  at  East  Helena,  bis  post  office, 
an  envelope  containing  a  notice,  which  (omit- 
ting the  signature  and  the  formal  parts) 
reads  as  follows: 

"I  have  fomid  a  purchaser  for  th«  ranch 
mentioned  in  my  contract  with  you,  dated  March 
14^  1912,  who  is  willing  to  pay  for  the  ranch  on 
the  terms  therein  mentioned,  and  I  therefore 
demand  that  you  transfer  the  ranch  to  liim  and 
accept  the  purchase  price." 

The  contents  of  the  letter  were  a  notice  to 
O'Neill  and  binding  upon  him  the  moment  It 
was  deposited  in  the  mall  at  Helena.  Long 
T.  Needham,  37  Mont  408,  96  Pac.  731;  1 
Page  on  Contracts,  !  201 ;  Henthom  v.  Fras- 
er,  2  Oh.  Dlv.  27 ;  HaarsUck  v.  Fox,  9  Utah, 
122,  33  Pac.  251;  Otis  v.  Payne,  86  Tenn. 
663,  8  8.  W.  848;  Brauer  v.  Shaw,  108  Mass. 
198,  46  N.  E.  617,  60  Am.  St  Bep.  387;  1 
Page  on  Contracts  (2d  Ed.)  {{  199-201 ;  Tay- 
loe  ▼.  Insurance  Co.,  9  How.  (U.  S.)  390,  13 
L.  Ed.  187 ;    Abbott  V.  Shepard,  48  N.  H.  14. 

In  the  case  first  cited  this  court  sustained 
an  action  for  the  specific  performance  of  a 
contract  for  the  sale  of  land,  upon  the  theory 
that  on  negotiations  between  the  parties 
their  minds  met  and  a  contract  was  con- 
sunomated.  On  April  4  the  plalnttff  mailed 
a  letter  addressed  to  the  defendant,  in  which 
he  offered  to  purchase  defendant's  ranch  in 
Fergus  county  at  a  price  theretofore  agreed 
upon,  closing  with  these  words: 

"If  this  meets  with  yonr  approval  write  me 
at  once  and  say  so,  or  better  wire  me,  and  fol- 
low with  letter." 

Upon  receipt  of  tlie  letter,  tl>e  defendant 
wired: 

"Offer  accepted,  will  send  pnpers  Fergus 
Goonty  Bask  for  signature." 

In  the  Tennessee  case  Otis  inquired  of 
Payne  by  letter  what  he  would  take  for  a  de- 
scribed tract  of  land  on  specified  terms. 
Payne  replied  by  l^ter  that  be  would  take 


$2,500  for  the  land  on  the  terms  mentioned. 
Otis  promptly  accepted  the  proposition  by 
letter.  The  court  held  that  the  contract  of 
sale  was  complete  and  irrevocable  from  the 
date  of  the  mailing  of  the  acceptance.  In 
passing  upon  the  question,  the  court  very 
aptly  remarks: 

"Payne's  letter  was  a  continuing  offer  until 
received,  and  for  a  reasonable  time  thereafter. 
It  was  not  binding  on  Mm  until  accepted,  and 
before  that  he  might  have  withdrawn  it  at  any 
moment  But,  when  Otis  accepted  it  and  mailed 
his  letter  aunoandng  the  fact,  he  at  once  be- 
came entitled  to  all  the  benefits  of  his  bargain." 

In  the  English  case  the  facts  were  these: 
On  July  7,  1891,  the  defendant  gave  to  plaln- 
dfC  an  offer  In  writing  to  sell  him  certain, 
real  estate.  On  the  8th  plaintiff's  solicitor, 
by  his  direction,  wrote  defendant  accepting 
the  offer.  The  letter  was  maUed  at  3 :5U  p. 
m.  but  did  not  reach  the  office  until  after 
business  hours  and  was  not  opened  imtll  10 
o'clock  the  next  mom  log.  In  the  meantime 
the  defendant  had  written  the  plaintiff  with- 
drawing the  offer  on  the  same  8tb  of  July 
and  posted  the  letter  between  12  and  1  p.  ni. 
On  the  same  day  the  defendant  entered  into 
a  contract  to  sell  the  same  property  to  an- 
other person.  As  to  the  acceptance,  it  was 
held  that  by  the  notice  the  acceptor  had  done 
all  that  be  was  bound  to  do ;  Iiord  Herscheli 
announcing  the  rule  to  be: 

"That  where  the  drcomstanceS  under  which 
an  offer  la  made  are  such  that  it  must  have 
been  within  the  contemplation  of  the  parties 
that,  according  to  the  ordinary  nsages  of  man- 
kind, the  post  might  be  nsed  as  a  means  of 
commujdcatlng  the  acceptance  of  it  the  accept- 
ance is  complete  as  soon  as  it  is  posted." 

And  so  it  is.  of  the  transaction  before  us. 
It  was  a  contract  in  writing  the  subject  of 
which  was  the  sale  of  real  estate.  It  was, 
however,  silent  as  to  the  place  and  manner 
of  its  fulfillment  Tbe  plaintiff  resided  in 
the  city  of  Helena,  the  defendant  at  his 
ranch  ten  miles  away  from  Helena ;  his  post 
office  being  at  East  Helena,  some  three  miles 
distant  from  the  land  in  question.  The  let- 
ter of  Llngqulst,  after  deposit  in  the  post 
office,  constituted  a  complete  acceptance  of 
the  <rffer  embodied  in  the  contract  within  the 
doctrine  announced  in  the  above  cases. 

[3]  That  the  offer  contained  In  the  letter 
of  Hanson  Was  clear  and  in  full  response  to 
the  requirements  of  tbe  writing  between  tbe 
plaintiff  and  tbe  defendant  is  apparent  from 
a  comparison  of  Its  language  with  that  of 
the  contract    Tbe  letter  reads: 

"This  Is  t«  notify  yoo  that  I  have  examined 
your  ranch  at  the  request  of  Mr.  P.  W.  ling- 
quist  I  am  ready  and  willing  to  dose  the  deal 
with  you  on  your  ranch  mentioned  in  said 
option  at  $25.00  per  acre,  and  I  will  pay  th« 
entire  purchase  price  to  you,  and  yon  may  pay 
off  the  mortgage  and  keep  the  balance,  or  I  wilh 
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either  pay  off  or  assume  the  iqortgage  at  your 
option  and  the  mortgagee's  option.  I  have 
made  three  trips  for  the  purpose  of  closing  the 
deal,  but  have  been  unable  to  find  you  at  home, 
80  I  left  a  note  at  your  hom«  with  instructions 
to  yonr  man  in  charge  there  to  deliver  it  to  you 
at  once,  which  note  was  to  the  effect  that  I  was 
ready  to  buy  as  above  mentioned.  Kindly  ad- 
vise me  upon  receipt  of  this  when  you  wiU 
make  me  deed  and  accept  the  purchase  price." 

The  plaintitr  and  Hanson,  in  tbelr  efforts 
to  notify  O'NelU  that  the  latter  was  ready, 
willing,  and  able  to  purchase  the  ranch,  went 
stIU  fartber,  for,  on  March  10,  accompanied 
by  the  witnesses  Bayerd,  Taylor,  and  Oarl- 
son,  they  went  to  the  ranch  In  question, 
reaching  there  between  4  and  6  o'clock  In 
the  afternoon.  The  defendant  was  not  there, 
80  they  left  two  written  notices  with  a  man 
named  Beach  who  was  employed  there  and 
apparently  In  charge  of  the  place.  On  the 
following  day  the  same  Ave  men  went  again 
to  the  O'NelU  ranch  and  found  Beach  there; 
LIngquist  leaving  with  him  a  notice  similar 
In  terms  to  that  left  on  the  previoos  day,  and 
Hanson  fastening  the  other  upon  the  build- 
ing, with  his  street  address,  51  Fine  street, 
Helena,  written  at  the  foot,  reading  as  fol- 
lows: 

"I  am  ready  to  buy  yonr  ranch  at  $25  per 
acre,  price  quoted  me  by  F.  W.  liingquist.  I 
will  pay  the  entire  purchase  price  to  you,  and 
yon  may  pay  off  or  assume  the  mortgage  at 
yonr  option." 

On  March  12  the  same  tlve  persons  again 
went  to  the  ranch  of  the  defendant,  but 
failed  to  find  him;  the  plaintiff  testifying 
that  they  "went  through  the  same  perform- 
ance" as  on  the  day  before.  These  facts 
stand  uncontradicted  in  the  record,  and  are 
fortified  by  admissions  made  by  the  defend- 
ant ui>on  the  witness  stand,  as  hereafter  ap- 
pears: On  March  4  the  plaintiff  and  Mr.  and 
Mrs.  Hanson  went  to  the  ranch  to  see  it, 
with  the  idea  of  purchasing  It.  The  defend- 
ant met  them  at  the  gate  and  "told  them 
(referring  to  the  witnesses  Taylor  and  Han- 
son) that  the  plaintiff  bad  an  option  on  the 
ranch  for  $25  an  acre,"  adding: 

"It  ought  to  lave  brought  more  at  that  time, 
and  I  thought  so;  land  has  increased  in  the  last 
two  years.  It  was  worth  more  than  $25  an 
acre." 

He  also  testified  that  he  slept  in  his  house 
on  the  nights  of  March  10,  11,  and  12,  and 
slept  there  each  night,  so  that  he  had  ample 
opportunity  to  see  the  notices  referred  to  and 
learn  of  their  contents;  that  be  was  "east 
of  the  haysta<A  in  the  field"  on  the  llth 
when  the  witnesses  were  there.  Mr.  Taylor 
testified  that  he  saw  a  man  near  the  haystack 
mottloned  answering  Mr.  O'Neill's  descrip- 
tion; the  defendant  admitting  that  he  saw 
tbeu  when  they  were  "coming  through  the 


field,"  but  "didn't  speak  to  them."  The 
statements  of  the  plaintiff's  witnesses  that 
they  were  in  East  Helena  on  the  lUth  of 
March  looking  for  O'Melll  and  making  in- 
quiry as  to  where  he  could  be  found  were  cor- 
roborated by  Mr.  O'iShea,  who  was  a  witness 
for  the  defendant  The  evidence  of  the 
plaintiff  and  his  witnesses  is  Of  a  positive 
character,  uncontroverted  in  its  material  and 
important  features,  and  Is  ample  to  establish 
the  fact  that  the  plaintiff,  under  the  agree- 
ment, produced  a  purchaser  who  was  ready, 
willing,  and  able  to  purchase  the  property 
and  made  earnest  and  persistent  efforts  to 
bring  him  into  the  defendant's  presence  for 
the  purposes  contemplated  in  the  contract. 
On  the  other  band,  the  evidence  of  the  de- 
fendant was  evasive  and  disclosed  a  studied 
effort  to  shield  himself  from  the  imputation 
that  he  was  hiding  from  tbe  plaintiff  in  an 
effort  to  prevent  a  sale.  The  defendant  also 
admitted  that  after  the  expiration  of  the 
contract  he  sold  the  ranch  for  $1U  an  acre 
above  the  price  named  therein.  Under  these 
circumstances  it  Is  difiicult  to  conceive  how 
the  plaintiff  could  have  done  more  to  bring 
his  i.roposed  purchaser  and  the  defendant  to- 
gether, or  to  better  evince  his  good  faith  in 
carrying  out  the  terms  of  his  undertaking.. 
McLean  v.  Sellers,  44  Mont  iUft),  120  enc 
242;  Van  Orden  v.  iSimpsMi,  W  Misc.  Jtep. 
322,  153  N.  y.  Supp.  134. 

[3]  The  contract  Imposed  mutual  obliga- 
tions upon  its  makers.  O'Neill  could  remain 
passive  until  JUngqulst  had  produced  a  per- 
son able,  ready,  and  willing  to  purchase  the 
land  in  accordance  with  the  provisions  of 
the  asi^cement  Until  he  had  done  so,  his 
commlsslou  was  not  earned;  and  while  O'- 
Neill was  not  required  to  take  afilrmative  ac- 
tion until  the  plalqtiff  had  fulfiUed  bis  ob- 
ligation by  finding  a  purchaser,  upon  the 
mailing  of  the  letter  be  bad  done  aU  in  his 
power  to  bring  the  buyer  and  seller  face  to 
face  and  bound  the  defendant  to  execute  and 
deliver  the  deed  upon  the  iwyment  of  the 
purchase  price.  Under  the  agreement  as  It 
is  written,  it  could  have  been  enforced  by 
either  party  against  the  other.  The  sugges- 
tion in  tbe  Hanson  letter  as  to  how  the  mort- 
gage should  be  taken  care  of  had  to  do  with 
the  mode  of  carrying  out  the  details  of  the 
agreement,  and  not  with  the  making  of  it 
Long  T.  Needham,  supra.  It  was  not  a  condi- 
tion attached  to  the  acceptance,  but  was 
more  in  the  nature  of  an  option  for  the  ac- 
commodation of  tbe  defendant.  That  this  la 
the  correct  Interpretation  of  the  contract  is 
evident  from  tbe  following  recitals  therein: 

"It  is  further  agreed  that  second  party  (Ling- 
quist]  shall  offer  tbe  said  ranch  for  sale  at  an 
agreed  price  of  $25  per  acre,  or  such  other 
price  as  the  parties  shall  agree  upon,  and  in 
case  of  sale  second  party  shall  render  the  first 
party  [O'Neilll  a  complete  accounting  of  such 
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sale,  paying  a  $6,000  mortgage  on  said  ranch 
now  existing,  and  all  interest  and  costs  thereto 
pertaining,  and  retaining  sufficient  part  of  the 
purchase  price  to  reimburse  himself  for  the 
amoant  of  the  chattel  mortgage  hereinbefore 
mentioned  and  interest  and  costs  thereon,  and 
any  other  costs  and  expenses  that  may  become 
necessary  to  the  protection  and  preservation 
of  said  ranch  and  chattels.  It  is'  further  agreed 
that  in  case  of  sale  all  amounts  over  and  above 
the  amounts  necessary  to  liquidate  the  above- 
described  mortgages  and  advances  in  accord- 
ance with  this  contract  shall  be  equally  divided 
between  the  parties  hereto  as  profits  upon  the 
sale  of  the  land." 

Both  parties  testltied  that  the  Indebtedness 
owing  to  plaintiff  bad  been  fully  settled  long 
before  tbe  happening  of  the  events  out  of 
which  the  present  action  arose.  The  unques- 
tioned evidence  of  Mr.  Flgott  that  Mr.  Han- 
son was  fully  able  to  iwy  the  purchase  price 
and  that  the  amount  due  upon  the  mortgage 
on  March  15,  1915,  amounted  to  the  sum  of 
$6,308,  left  no  issue  of  fact  to  be  determined 
by  the  jury  and  entitled  the  plaintiff  to  a 
peremptory  instruction  in  his  favor.  Upon 
this  record,  the  plaintiff  requested  the  dis- 
trict court  to  give  the  Jury  the  following  in- 
stmctlon: 

"The  uncontradicted  evidence  shows  that  on 
March  15,  1915,  there  was  due  on  the  $6,000 
mortgage  of  O'Neill  to  Pigott  the  sum  of 
$6,308;  the  difference  between  that  sum  and 
$12,000,  the  purchase  price  of  the  ranch,  is 
$6,892;  th^  court  instructs  you  to  find  in  favor 
of  the  plaintiff  for  one-half  of  that  sum,  or 
$2,846|  with  interest  at  8  per  cent,  from  March 
16,  1915,  the  date  of  the  commencement  of 
this  action." 

There  being  an  entire  absence  of  conUict 
In  the  evidence  upon  the  material  points  In 
the  case,  the  court  should  hare  given  the  in- 
struction requested. 

For  these  reasons,  the  order  denying  a  new- 
trial  Is  reversed  and  the  cause  is  remanded, 
-with  directions  to  set  aside  the  Judgment  in 
favor  of  defendants  and  to  enter  Judgment 
for  the  plaintiff  for  the  sum  of  $2,84«,  with 
interest  from  March  16,  iai5,  at  8  per  cent, 
and  costs. 

Reversed. 

BRANTLY,  O.  J.,  and  REYJNOLJJS,  UOLi- 
LOWAX,  and  OAX/ifiW,  JJ.,  concur. 


AMERICAN  BANK  &  TRUST  CO.  V.  AMER. 
ICAN  LIFE  INS.  CO.     (No.  9863.) 

(Snpreme  Court  of  Colorado.    March  6,  1922.) 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  the  American   Bank   &  Trust 
Company  against  the  American  Life  Insur- 


ance Company.  From  a  Judgment  for  plain- 
tiff for  less  than  it  asked,  plaintiff  brings  er- 
ror.  Affirmed. 

J.  B.  Robinson,  of  Denver,  for  plaintiff  in 
error. 

Bardwell,  Hecox,  McComb  &  Strong,  of 
Denver,  for  defendant  in  error. 

DENISON,  J.  This  was  a  suit  for  $10,000 
on  a  life  insurance  policy.  The  defense  was 
suicide.  The  trial  was  to  the  court.  The 
judgment  was  for  plaintiff  for  the  amount  of 
the  first  premium,  according  to  the  require- 
ment of  the  policy  in  case  of  suicide,  and 
plaintiff  brings  error. 

The  only  point  made  in  tliis  court  Is  upon 
the  sufficiency  of  the  evidence  to  prove  sui- 
cide. It  would  serve  no  purpose  to  review  it. 
We  think  the  court  below  could  have  rp-\ched 
no  other  conclusion.  Motive  was  shown,  and 
the  evidence  of  death  from  Intentional  self- 
poisoning  was  clear. 

Judgment  affirmed. 

SCOOrr,  C.  J.,  and  BAILEY  and  BURKE. 
JJ.,  not  participating. 


CORBETT,  County  Treasurer,  v.  SECURITY 
STATE  BANK.     (No.  10962.) 

(Supreme  Court  of  Oklahoma. '  March  21,  - 
1022.) 

Appeal  from  County  Court,  Cleveland 
County;  George  Allen,  Judge. 

Action  by  the  Security  State  Bank  against 
J.  L.  Corbett,  Treasure  of  Cleveland  County, 
to  recover  tax  money  paid  under  protest, 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  instruc- 
tions to  render  judgment  in  favor  of  the  de- 
fendant against  the  plaintiff. 

J.  D.  Holland,  of  Norman,  for  plaintiff  in 
error. 

Sylvester  Grim,  of  Cheyenne,  for  defendant 
In  error. 

McXEILL,  J.  This  Is  an  appeal  from  a 
judgment  of  the  county  court  of  Cleveland 
county  In  favor  of  Security  State  Bank 
against  J.  L.  Corbett,  county  treasurer,  to  re- 
cover certain  money  paid  as  taxes  to  the 
county  treasurer  under  protest  It  is  stipu- 
lated and  agreed  that,  since  the  filing  of  the 
appeal,  this  court  has  decided  the  issues  in- 
volved In  this  case  in  the  case  of  Board  oT 
Equalization  of  Oklahoma  County  v.  First 
State  Bank  of  Oklahoma  City,  77  Okl.  291, 
188  Pac.  115;  Brown  County  Treasurer  t. 
Hennessy  State  Bank,  78  Okl.  141,  189  Pac. 
355.    It  ia  also  stipulated  and  agreed  that 


Digitized  by 


Google 


174 


ao*  PACIFIC  REPOKTEK 


(OkL 


tbe  JodsBCBt  be  ie<«am  npoD  aothoritx  of 
the  abore-endtled  niwii 

It  appeaiiiis  to  the  cnnrt  Otat  tbe  }adg- 
BMBt  is  crroaeoos,  aooording  to  tbe  fonaer 
opmkioc  of  this  coort.  the  case  Is  rereraed, 
and  the  canee  nemandfd.  vitk  tnatziietidiis 
to  render  Jnigweat  in  faror  of  defendant  and 
asainst  tlte  plaintiir. 

PITCHTOHD.  V.  C.  J,  and  JOHXSOX. 
XICHOLSON,  and  ELTTXG.  JJ,  coocor. 


BASTIN   V.   STATE.      (Mm.  A-StM.) 

tCiJaaiaal  Court  of  Api>eals  of  Oklahoma. 
Aprfl  «.  ia22L) 

Appeal  fram  Coantr  Court,  Carter  Coim- 
tjr:  ML  F.  Winfrer.  Judge. 

Joe  Ba«tin  was  oonricted  of  a  Tlolatfon  ot 
tbe  prcrfifbitory  Uqnor  law.  and  he  appeals. 
Affirmed. 

R.  A.  Howard,  of  Ardmore,  for  plaintiff  in 


George  T.  Short.  Atty.  Gen.,  and  B.  E. 
Wood,  AsBL  Atty.  Gen.,  for  the  State 

PER  CCRIAIL  Plaintiff  in  ^ror,  Joe  Bas- 
tin,  was  ooDTicted  on  a  cliarge  that  he  did 
have  in  bis  poasesBion  certain  intoxicating 
iiqnora,  to  wU,  Vi  gallons  of  Choctaw  beer, 
with  intent  to  mO  the  same,  and  tn  aooord- 
ance  witb  the  verdict  of  tlie  Jury  was  aen- 
tenoed  to  be  oooflned  in  the  coonty  Jail  for  00 
days  and  to  pay  a  fine  of  9200  and  the  costs. 
From  tbe  Judgment  an  an>eal  was  duly  per- 
fected, bat  no  brief  has  been  filed  and  no  ap- 
pearance made  in  this  court  in  belialf  of 
plaintiff  in  error,  and  for  this  reason,  when 
tbe  caae  was  called  for  final  sobmlssion,  the 
Attorney  General  moved  to  affirm  the  lodg- 
ment of  the  lower  court. 

The  OTon  assigned  question  tbe  snffidencv 
of  tbe  evidence  to  support  the  verdict  and 
Judgment  of  oonTiction.  Tbe  uncontrorerted 
proof  on  tbe  part  of  the  state  supports  the 
aTerments  of  tbe  information,  and  shows  that 
tlie  said  Choctaw  beer  found  in  the  posses- 
sion of  tbe  defendant,  upon  analysis,  cmi- 


tained  4  per  .cent,  at  alcohol,  measored  by 
Tolnme.  An  exaaunatiiB  <tf  the  record  dis- 
doaes  diat  tibe  appeal  is  wittaont  merit. 

T%e  Judgment  of  the  Iimcr  esnit  Is  Ihtii- 
forei 


Ex  paiU  DOUGLAS,     (fto.  A-4157.) 

(Oiminri  Coait  of  Appeals  of  OUahaam. 
F«h.  13.  1922.) 

OrigiDal  application  by  Bobbie  Dooglas  for 
writ  of  habeas  c«.*rp<K.  Petitioner  diadiarged 
from  imprisunm^it. 

C.  B.  Beerea.  of  Lnwton.  for  petitJoper. 

PER  CURIAM.  The  petltian  filed  on  be- 
half of  Bobbie  Dooglaa  alleges  that  she  is 
unlawfully  imprisoned  and  restrained  at  ber 
liberty  by  Carl  Fronebergor.  chief  of  police  of 
die  city  of  I^wtoo;  that  the  cause  of  said 
restraint  is  that  on  the  2Sth  day  of  Decem- 
ber, 1921,  she  was  arrested  without  a  war- 
rant and  imprisoned  in  the  city  JaU,  and  en 
the  29th  day  of  December,  lam,  she  was  pre- 
sented to  the  police  judge.  Jobn  M»niiiinr, 
who  adjudged  bCT  guilty  and  aentenced  ber  to 
pay  two  fines  of  ¥20  eadi:  that  no  complaint 
was  ever  filed,  and  no  eridence  offered,  and 
no  comnntment  issued.  The  only  ceoord 
made  is  ^(hat  is  designated  as  'iKisaBer*s 
blank,  a  certifled  copy  of  whidi  is  attached 
to  the  petition. 

A  nile  to  Aow  cause  was  dnly  enteved  and 
issued  why  tbe  writ  of  habeas  corpus  Aoold 
not  be  awarded  »s  prayed  for.  made  r^am- 
able  January  17, 1922,  and  petitioner  was  or- 
dered rdeased  on  giving  her  own  necogni- 
sanoe  in  the  simi  of  $100.  On  the  return  day 
no  answer  was  filed,  and  no  appearance  made 
in  behalf  of  respondent.  The  questim  pre- 
sented is  fully  discussed  In  the  case  of  In  re 
Bochmann.  201  Pac  537.  decided  at  this  term, 
not  yet  [officially]  reported. 

For  the  reasons  stated  in  the  opinion  in 
that  case,  it  is  our  opinion  that  petidoocr  is 
entitled  to  a  disdbarge.  and  she  is  therefore 
by  the  Judpnent  of  this  court  discharged 
from  tbe  imprisonment  at  which  irbi 
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Ex  parte  MO.    (No.  5009.) 

(Montana.    At  Chambers  before  Brantly,  G.  J. 
Jan.  20,  1922.) 

1.  Haboas  corpus  «=383(2),  92(2)--ls»nanoe 
of  regular  warrant  makes  prima  Taole  case 
aqalRst  fugitive;   wliether  applicant  for  wrft 

•  is  fugitive  Is  question  of  fact  for  courts  of 

tile  asylum  stats. 

.  The  issuance  of  a  warrant  bjr  the  Oovernor 
pnranant  to  a  reqoisition  made  upon  him  by 
the  Governor  of  another  state,  where  regu- 
lar upon  its  face,  makes  out  a  prima  facie  case 
against  alleged  fugitive  on  his  application  for 
writ  of  habeas  corpus,  bnt  the  question  of. 
whether  he  is  in  fact  a  fngitrve  within  Const. 
TJ.  8.  art.  4,  §  2,  find  Eev.  St.  U.  S.  i  5278 
(U.  S.  Comp.  iSt  S  10126)  relating  to  ex- 
tradition is  one  of  fact  which  is  open  to  ex- 
amination br  the  doorts  of  the  a^Ium  state. 

2.  Extradttien  ^s»39— Removal  of  lUlaged  fu- 
gitive te  anotlMr  state  not  permitted,  wltere 
evidence  siwws  feKn  to  liave  been  atieent  from 
etber  state  at  time  orime  oltarged  is  alleged 
to  liave  been  committed. 

The  obligation  imposed  upon  the  authorities 
of  the  as;lum  state  by  Const  U.  S.  art  4,  I 

2,  and  Ber.  St  tJ.  8.  {  5278  (U.  S.  Comp.  St 
I  10126),  relating  to  extradition,  does  not  re- 
lease them  from  their  obligation  to  protect  the 
rights  of  citiEens  by  preventing  their  removal  to 
demanding  state,  when  it  appears  from  the  evi- 
dence submitted  on  the  hearing  that  he  was  not, 
in  fact  present  in  the  state  at  the  time  the 
crime  charged  was  alleged  to  have  been  com- 
mitted. 

3.  Habeas  corpus  «S9 1 03— Alleged  fugltivp  net 
turned  over  to  demanding  state  when  facts 
siiow  that  he  could  not  have  been  guilty  of 
crime  charged. 

Where  indictment  charged  alleged  fugitive 
with  abandonment  of  child,  under  Gen.  St.  Minn, 
1913,  i  8666,  as  amended  by  Laws  Sp.  Sess. 
1917,  c  213  (Gen.  St  Snpp.  1917,  {  8666),  and 
the  evidence  on  application  for  habeas  corpus 
showed  that  the  child  had  not  been  bom  on  the 
date  alleged  fugitive  was  charged  with  abandon- 
ment and  at  the  time  the  fugitive  left  the  state 
of  Minnesota,  the  fugitive  will  not  be  turned 
over  to  such  state  on  warrant  issued  by  the 
Governor,  pursuant  to  a  requisition  made  upon 
him  by  the  Governor  of  Minnesota,  since  the 
facts  ,showed  that  he  had  not  violated  such  stat- 
ute, and  therefore  was  not  a  fugitive  from  the 
state  of  Minnesota  within  Const.  U.  8.  art  4,  | 
2,  and  Hev.  St  V.  S.  {  5278  (U.  S.  Comp.  St  i 
10126). 

Application  by  Elmer  James  Mo  for  writ  of 
habeas  corpus.  Petitioner  discharged  from 
cnstody. 

H.  H.  Austin,  of  Big  Timber,  and  Fred  L. 
Gibson,  of  Livingston,  for  petitioner. 

B.  P.  Kelly,  of  Livingston,  and  Horace  S. 
Davis,  of  Big  Timber,  for  respondent 

BRAKTLY,  0.  J.  On  December  30,  1921, 
Elmer  James  Mo,  the  petitioner,  was  arrested 
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Long,  tbe  sheriff  of  Sweet  Grass 
county,  Mont,  nnder  the  authority  of  an  ex- 
ecutive warrant  Issued  by  (Sov.  EUxon  under 
date  of  November  22, 1921.  The  warrant  was 
issued  by  the  Governor  pursuant  to  a  requiBi* 
tlon  made  upon  him  by  the  Governor  of  the 
Rtate  of  Minnesota  for  the  surrender  of  Mo 
to  the  authorities  of  the  state  of  Minnesota 
for  trial  In  that  state  upon  a  charge  of  child 
abandonment  Vpaa  application  to  me  the 
petitioner  was  granted  a  writ  of  habeas  cor- 
pus on  the  ground,  as  he  alleged,  that  he  ia 
wrongfully  and  unlawfully  detained  by  the 
sheriff,  for  the  reason  that  the  Indictment 
which  constituteB  the  charge  of  crime  upcD 
whldi  the  requisition  is  based  does  not 
charge  a  crime  under  the  laws  of  the  state 
Of  Minnesota  at  the  time  alleged,  nor  at  any 
other  time  prior  to  petitioner's  departuM 
therefrom,  and  that,  consequently,  not  being 
a  fugitive  from  Justice,  he  in  entitled  to  hU 
discharge. 

No  question  Is  made  as  to  the  regularity 
of  the  papers  or  the  proceedings  upon  whtcih 
the  warrant  was  issued,  nor  as  to  the  war- 
rant Itself,  as  shown  by  tiie  sheriff's  return 
to  the  writ.  The  only  question  submitted  to 
me  for  declslan  is  whether  comqplainant  is  In 
fact  a  fugitive  from  Justice,  within  the  mean- 
ing of  section  2  of  article  4  of  th6  Constlta- 
tlon,  and  of  section  5278  of  the  Revised  Stat- 
utes of  the  United  States  (U.  8.  Omp.  St  | 
10126). 

[1,2]  While  I  recognize  Hie  rule  that  the 
authorities  of  the  asylum  state  are  undei: 
obligation  to  observe  the  requirements  of 
the  federal  Constitution  and  the  statute  ex- 
acted in  pursuance  thereof,  and  also  that  the 
issuance  of  the  warrant  by  the  Governor  up- 
on application  of  the  Governor  of  the  de- 
manding state,  regular  upon  Its  face,  makes 
out  a  prima  facie  case  against  the  petitioner, 
yet  the  question  whether  the  petitioner  is  a 
fugitive  from  Justice  is  one  of  fact  which  is 
open  to  examination  by  the  courts  of  the  asy- 
lum state.  The  obligation  Imposed  upon  the 
authorities  of  the  asylum  state  by  the  Con- 
stitution and  laws  of  the  United  States  does 
not  release  Its  authorities  from  their  obliga- 
tion to  protect  the  rights  of  tlie  citizen  -by 
preventing  his  removal  to  the  demanding 
state,  when  it  appears  from  the  evidence  sub- 
mitted on  the  hearing  that  he  was  not,  in 
fact  present  in  the  state  at  the  time  the 
crime  charged  is  alleged  to  have  been  eem- 
mltted.  That  this  is  so  Is  made  clear  by  the 
discussion  of  the  subject  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Il- 
linois ex  rel.  McMchols  v.  Pease,  207  U.  S. 
100,  28  Sup.  Ct.  58,  52  U  Ed.  121,  and  the 
cases  therein  cited.  As  was  said  by  the 
court  in  Appleyard  v.  Massachusetts,  203  U. 
S.  222,  27  Sup.  Ct  122,  61  L.  Ed.  1«1,  7  Ann. 
Gas.  1073: 


^s>For  other  cases  see  same  topic  and  KET-NUHBBR  In  aU  Key-Numbered  DlgesU  and  Index** 
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"WUIe  •  atate  should  take  care,  withia  the 
limitg  of  the  law,  that  the  ritrhts  of  its  people 
are  protected  against  Illegal  action,  the  judi- 
cial authorities  of  the  Umted  States  shoald 
eqaallT  take  care  that  the  provisions  of  the 
CoDStitation  be  not  so  narrowly  interpreted  as 
to  enable  offenders  against  the  laws  *  *  *  to 
find  a  permanent  asylnm  iq  the  territory  of  an- 
other state." 

Keeping  this  limitation  upon  my  power 
in  the  premlsea  In  view,  I  shall  consider 
briefly  the  record  before  me  and  the  facts 
mbmltted  by  tbe  i>etltloner  at  the  hearing. 

[t]  It  appears  that  the  complainant  was 
indicted  by  the  grand  jury  of  Ottertall  coun- 
ty, lUnn.,  for  tlie  crime  of  child  abandon- 
ment, alleged  to  have  been  committed  on  No- 
Temi>er  20,  1911.  The  nncontradlcted  evi- 
dence submitted  at  the  bearing  discloses, 
however,  that  on  this  date  the  child  which 
the  petitioner  is  alleged  to  have  abandoned 
was  not  in  tieing,  that  it  was  not  bom  until 
November  17,  1S12,  and  that  the  petitioner 
was  not  then  in  the  state  of  Minnesota,  and 
has  not  beoi  since  October  17, 1912,  substan- 
tially one  month  prior  to  the  birth.  It  thus 
appears  that  tlie  petitioner  stands  charged 
wih  the  crime  which  could  not  have  been 
committed  either  at  the  time  alleged  in  the 
indictment  or  prior  to  the  time  he  left  the 
state  of  Minnesota.  The  Indictment  was 
found  under  section  8666  of  the  General  Stat- 
utes of  Minnesota  of  1913  as  amended  by 
diapter  213,  page  308,  of  the  Session  Laws 
enacted  at  a  special  session  of  the  Legisla- 
ture which  convened  on  January  2,  1917 
(Gen.  St.  Supp.  1917,  i  8660).  It  declares 
that— 

*^very  parent  or  other  person  having  legal 
responsibility  for  the  care  or  snpport  of  a  child 
who  is  nnder  the  age  of  sixteen  years  and  un- 
able to  snpport  himself  by  lawful  employment. 


who  deserts  and  falls  to  care  for  and  support 
such  child  with  intent  wholly  to  abandon  him; 
and  every  husband  who,  without  lawfnl  excnse, 
deserts  and  fails  to  snpport  his  wife,  while 
pregnant,  with  intent  wholly  to  abandon  her  is 
guilty  of  a  felony  and  upon  conviction  shall  be 
punished  therefor  by  imprisonment  in  the  state 
prison  for  not  more  than  five  years.    •    •    •  " 

In  the  case  of  State  r.  Clarlc,  182  N.  W. 
4S2,  construing  this  provision,  the  Supreme 
Court  of  Minnesota  seems  to  intimate  that  it 
denounces  the  same  act  as  a  crime  as  that 
denounced  by  the  provision  in  force  in  1911. 
It  held  further  that  the  offense  of  child 
alMindonment  is  a  continuing  one,  and  hence 
tliat  no  statute  of  limitation  runs  In  favor 
of  the  offender  so  long  as  the  al>andonment 
continues.  Vpou  examination  ot  the  statute 
In  force  in  1911  and  a  comparison  of  tt  wltli 
the  enactment  of  1917,  I  condlude  that  the 
two  are  radically  different  in  substantial  par- 
ticulars; but,  bowever  that  may  be,  Iwth  re- 
quire the  alMudonment  o[  a  clilld  in  order 
to  constitute  the  offense  denounced.  It  is 
clearly  apparent,  therefore,  that,  if  the  pe- 
titioner's child  was  not  in  I)eing  at  the  time 
he  left  the  state  of  Minnesota  and  came  te 
Montana — in  other  words,  that  the  child  was 
not  Imm  until  a  month  after  this  occurred — 
the  petitioner  cannot  be  fugitive  from  Jus- 
tice within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States,  sut>ra,  l>ecau8A 
no  matter  what  other  offense  he  may  have 
committed  in  tliat  connection,  he  did  not  and 
could  not  have  committed  the  offense  eliarged 
in  the  indictment  The  facts  are  conduslTe^ 
therefore,  that  be  was  not  at  any  time  a 
fugitive  from  justice  from  the  state  of  Min- 
nesota. 

For  this  reason  I  think  the  petitioner  is  en- 
titled to  bis  disdiarge  and  so  order. 
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STATE  ex  rel.  BUTTNICK  v.  SUPERIOR 

COURT  OF  WASHINGTON  «t  al. 

(No.  16973.) 


(Supreme  Coart  of  Washinston. 
1922.) 


Feb.  16, 


Haaband  and  wife  ®=s>300--Superlor  eoart  has 
Jarisiletloii  to  nnmt  tonporary  alimoay  after 
perfeetlOB  of  appeal. 

The  snperior  conrt  has  the  power,  after  an 
appeal  haa  been  perfected  from  a  judgment 
granting  aeparate  maintenance,  snpersedeaa 
bond  giyen,  and  the  judgment  superseded,  to 
entertain  a  motion  for  the  allowance  to  plain- 
tiff of  support  for  herself  and  child  during  the 
pendency  of  the  appeal  and  for  suit  moAey,  al- 
though the  amount  allowed  on  such  motion  is 
the  precise  amount  required  by  the  superseded 
Judgment,  and  although  defendant  deided  that 
there  eyer  was  a  yalid  marriage. 

Bn  Banc 

Action  by  the  State,  on  tb»  telatl<Hi  of 
MorrlB  Buttnldk;  to  pndilMt  the  Snperior 
Coqrt  of  Washington  and  Hon.  Calvin  B. 
Hall,  one  of  the  judges  thereof,  from  pro- 
ceeding in  the  matter  of  granting  an  award 
for  temporary  maintenance  and  anit  mon^. 
Writ  denied. 

Peters  &  Powell  and  Arthur  0.  Basnon,  all 
of  Seattle,  for  plaintiff. 

Greene  &  Henry  and  Jas.  EX  McGrew,  all 
of  Seattle,  for  respondents. 


HOLCOMB,  J.  This  la  an  original  action 
for  a  writ  of  prohibition  directed  to  the  re- 
spondent to  prohibit  it  from  further  pro- 
ceeding in  the  matter  of  granting  an  award 
for  temporary  maintenance  and  for  suit  mon- 
ey jpending  the  appeal  from  a  decree  in  favor 
of  the  alleged  wife,  in  an  action  for  sepa- 
rate malntoiance. 

The  only  question  to  be  determined  is 
whether  the  trial  judge  who  heard  and  enter- 
ed the  judgment  in  the  case  below  has  the 
pown,  after  an  appeal  has  t>een  perfected, 
supersedeas  bond  glren,  and  the  judgment 
Buperseded,  to  entertain  a  motion  for  the  al- 
lowance to  idaintiff  of  support  for  herself  and 
minor  child  during  the  pendency  of  the  ap- 
peal, and  for  sufficient  funds  to  enable  her 
to  properly  presntt  her  case  before  this  court 

The  trl^  Judge  on  August  22, 1921,  entered 
a  Judgment  against  the  relator,  requiring 
him  to  pay  C!elia  Buttnlck,  the  plaintiff  in 
the  acticm  below,  the  sum  of  |200  per  month 
for  her  separate  maintenance,  such  payments 
to  begin  with  the  15th  day  of  July,  1921,  and 
to  continue  the  payments  on  the  first  busi- 
ness day  of  each  month  thereafter.  Relator 
appealed  from  that  judgment,  and  gave  a 
bond  on  appeal  and  a  supersedeas  bond,  and 
upon  the  a^eal  being  thus  taken  Celia 
Buttnlck  made  application  for  an  order  com- 
pelling the  relator  to  pay  her  for  her  sepa- 


(io«  p.) 

rate  maintenance  $200  per'  month  pending 
the  appeal,  notwithstanding  the  supersedeas, 
and  also  $500  for  the  preparation  of  her  case 
on  appeal. 

Relator  strenuously  Insists  that  the  supe- 
rior court  has  no  jurisdiction  to  compel  the 
relator,  pending  the  appeal,  to  pay  the  pre- 
cise amounts  required  by  the  supersedeas 
judgment,  and  that  the  snperior  court  haa  no 
Jurisdiction,  notwithstanding  the  superse- 
deas, to  compel  the  relator  to  pay  suit  money. 

We  have  held  in  a  number  of  cases  that  an 
action  by  a  wife  for  s^arate  maintenance 
against  the  husband  is  upon  the  same  footing 
as  an  application  for  divorce  and  temporary 
and  permanent  alimony  and  suit  money. 
Kimble  v.  Kimble,  17  Wash.  75,  49  Pac.  216; 
Branacbeld  v.  Branscheld,  27  Wash.  868,  67 
Pac.  812;  State  ex  rd.  Yoong  v.  Superior 
Court,  85  Wash.  73,  147  Pac.  480.  And  we 
have  also  held  that  this  conrt  has  no  original 
jurisdiction  to  grant  suit  money  and  tem- 
porary alimony  pending  an  aK>eal  in  such 
cases,  and  that  the  snperior  court  has  such 
jurisdiction.  OrlfBth  v.  Griffith,  71  Wash. 
66,  127  Pac.  585;  Lewis  t.  Lewis,  83  Wash. 
671, 145  Pac.  960. 

It  is  urged  by  relator,  however,  that  al- 
though the  superior  court  has  jurisdiction  in 
both  actions  for  divorce  and  actions  for 
separate  maintenance  of  the  wife  to  grant 
temporary  alimony  or  maintenance  and  suit 
money,  it  has  no  such  jurisdiction  in  a  suit 
the  sole  object  of  which  is  separate  mainte- 
nance and  suit  money,  after  an  appeal  has 
been  taken  from  the  judgment  in  her  favor 
made  in  the  court. below. 

In  Lewis  ▼.  Lewis,  83  Wash.  671,  145  Pac. 
980,  we  held  that  as  to  divorce  actions  where 
such  an  award  was  made  to  the  wife  after  an 
appeal  had  been  perfected  by  the  husband 
the  superior  conrt  had  such  Jurisdiction. 
There  it  was  observed: 


"The  order  complained  of  here  was  entered 
after  the  appeal  bad  been  perfected.  The  al- 
lowance or  disallowance  of  suit  money,  attor- 
ney's fees,  or  alimony  pending  the  appeal  is 
not  a  part  of  the  original  judgment  appealed 
from.  Neither  is  it  a  matter  embraced  therein. 
The  wife  could  not,  in  fact,  make  the  applica- 
tion until  after  the  appeal  had  been  taken,  be- 
cause she  could  not  have  Icnown  that  the  hus- 
band intended  to  appeal  from  the  judgment 
dismissing  the  action  until  the  notice  of  ap- 
peal was  served." 

Tbose  observations  are  pertinent  here. 
Relator  argues: 

"In  deciding  this  question  the  court  need  go 
no  further  than  to  consider  the  effect  of  the 
supersedeas.  The  effect  of  a  supersedeas  is  to 
prevent  the  execution  of  the  judgment.  Now 
what  is  the  Judgment  in  the  present  case?  It 
is  that  the  relator,  Morris  Buttnlck,  shall  pay 
to  the  plaintiff  in  the  court  below  for  her  sep- 
arate maintenance  $200  per  month.  That  has 
been  superseded.    If  that  court  can  now  enter 
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another  jodgment  regniring  the  relator  to  pay 
the  same  thing,  then  the  supersedeas  is  a  farce. 
This  is  apparent  when  one  makes  a  practical 
application  of  it  Let  ns  suppose  that  the  su- 
perior court  enters  an  order  requiring  the  de- 
fendant to  pay  the  plaintiff  $200  per  month  as 
separate  maintenance  pending  appeal.  There- 
upon the  relator  would  have  to  pay  to  the  plain- 
tiff for  the  month  of  January  $200  as  separate 
maintenance.  Bat  that  is  precisely  what  the 
judgment  appealed  from  requires  him  to  do. 
If  the  relator's  appeal  shall  be  successful,  he 
will  have  lost  the  benefit  of  the  supersedeas." 

The  fact  tbat  the  amount  awarded  for 
separate  maintenance  pending  appeal  by 
tbe  lower  court  coincides  with  the  amount 
awarded  her  In  the  court's  general  Judgment 
is  of  no  importance.  It  is  simply  tbat  the 
trial  court  found  that  $200  per  month  was 
necessary  for  the  maintenance  of  the  wife 
and  her  minor  child,  and  of  oourae  the  same 
amount  would  be  necessary  for  her  mainte- 
nance pending  the  appeal.  The  amount 
awarded  In  the  Judgment  has  been  super- 
seded, it  Is  true^  but  it  is  not  the  same 
amount,  although  it  coincides,  that  has  been 
awarded  by  the  trial  court  pending  appeaL 
That  Is  the  Smount  necessary  for  the  sub- 
sistence of  the  wife  and  her  family  as  found 
by  the  court,  and  the  suit  money  that  Is  nec- 
essary for  her  proper  preparation  of  her 
case  upon  the  husband's  appeal.  The  wife 
could  not,  as  was  said  in  Lewis  v.  Lewis, 
supra,  in  fact,  make  aK>Iication  until  after 
the  appeal  had  been  taken,  because  she  could 
not  have  known  that  the  husband  intended 
to  appeal  from  the  Judgment  It  is  a  new 
and  separate  interlocutory  order  or  Judg- 
ment but  as  was  said  in  Griffith  t.  OrifBth, 
71  Wash.  56, 127  Pac.  686.  all  sums  paid  in  the 
way  of  alimony  or  suit  money  pending  ap- 
peal may  be  considered  in  the  final  disposi- 
tion of  the  case,  and  charged  to  the  wife  as 
the  situation  may  require.  Tbe  allowances 
so  made  after  appeal  were  no  part  of  the 
judgment  appealed  trofn,  and  are  not  super- 
seded by  the  appeal.  Lewis  v.  Lewis,  83 
Wash.  671,  145  Pac.  980. 

Relator  also  insists  that,  while  suit  money 
to  enable  tbe  plaintiff  to  defend  the  appeal  is 
not  included  in  the  judgment  appealed  from 
and  8ui)erseded,  it  cannot  be  allowed,  because 
the  marriage  Is  denied,  citing  State  ex  rel. 
Lloyd  V.  Superior  Court,  65  Wash.  847,  104 
Pac  771,  25  L.  R.  A.  (N.  S.)  387. 

The  marriage  is  denied  by  relator  in  this 
way:  He  alleges  in  his  amended  answer  and 
cross-complaint  that  the  plaintiff  and  defend- 
ant intermarried  at  Victoria,  B.  C,  May  16, 
1900,  at  the  insistent  request  of  plaintiff,  and 
that  they  were  and  are,  as  plaintiff  well 
knew,  nearer  of  kin  to  each  oQier  than  sec- 
ond cousins  of  the  whole  blood,  computed  by 
the  rales  of  the  dvll  law,  to  wit: 

"That  the  father  of  defendant  and  the  mother 
of  plaintiff  were  brother  and  sister  of  the  whole 
blood,  and  that  plaintiff  and  defendant  are  first 
cousins,  and  therefore  tbe  marriage  is  Toid." 


It  is  further  alleged  that  tbe  plaintiff  at 
all  times  knew  that  the  marriage  was  illegal 
and  void. 

It  was  admitted  by  counsel  for  relator  at 
the  trial  of  the  case,  as  appears  by  the  re- 
turn of  respondent  that  a  marriage  ceremo- 
ny was  performed  in  Victoria,  B.  C,  on  the 
date  alleged,  and  that  in  tbat  province  the 
marriage  of  first  cousins  is  legal  and  valid. 
It  was  also  admitted  that  tbe  parties  lived 
and  cohabited  together  for  a  number  of  years 
as  husband  and  wife,  under  that  marriage 
ceremony,  and  that  three  daughters  were 
bom  as  the  issue  of  that  marriage. 

Since  the  principal  case  is  coming  here  up- 
on appeal,  it  is  not  proper  for  us  to  prejudge 
the  validity  or  invalidity  of  the  marriage  re- 
lied upon  by  the  plaintiff  in  tbe  case.  It  is 
sufficient  to  say  that  there  is  ample  evidence 
and  admissions  of  a  de  facto  marriage,  al- 
though relator  Insists  that  It  is  not  a  mar- 
riage de  jure.  In  any  event  it  is  very  appar- 
ent that  tbe  plaintiff  in  the  action  for  sepa- 
rate maintenance  is  acting  in  good  faith,  and 
it  is  indisputable  that  her  side  of  the  caae 
on  appeal  on  the  merits  should  be  thoroughly 
and  carefully  presented.  When  a  marriage 
was  alleged  by  a  wife,  and  denied  In  toto  by 
the  husband  as  in  State  ex  reL  Lloyd  v.  3v- 
perior  Court,  66  Wash.  347,  104  Pac  771,  25 
li.  B.  A.  (N.  S.)  887,  reUed  upon  by  relator, 
and  the  Inability  of  the  husband  was  at  thie 
same  time  alleged  to  prevent  any  order  for 
the  payment  of  alimony  or  maintenance 
pending  the  final  hearing  of  the  action,  we 
should  say  that  those  issues  call  for  a  formal 
trial,  as  we  said  in  that  case.  But  In  this 
case  there  has  been  a  formal  trial,  and  tbe 
trial  court  found  in  favor  of  plaintiff  that 
there''was  a  valid  marriage  between  the  par- 
ties, which,  for  present  purposes,  makes  it  a 
reasonably  plain  case  as  to  the  existenoe 
of  the  marriage  relation.  Its  averment  and 
denial  in  the  pleadings  did  not  bind  the  trial 
court,  and  upon  a  hearing  the  trial  dburt 
found  against  tbe  denial  of  the  marriage. 
We  must  therefore  indulge  the  presumption 
that  the  trial  court  was  rlgbt  and  that  a 
legal  marriage  in  fact  existed,  and  that  there 
is  sufficient  justification  for  the  allowance 
of  separate  maintenance,  and  for  tbe  allow- 
ance of  separate  maintenance  pending  ap- 
peal and  suit  money. 

"The  rule  for  allowing  alimony  pendente  lite 
is  based  upon  the  existence,  among  other 
things,  of  the  marriage  relation;  and,  if  the 
showing  of  all  necessary  facta  is  not  made  to 
appear  at  least  prima  facie,  the  court  should 
not  award  it"  Eickhoff  v.  Bickhoff,  29  Colo. 
295,  68  Pac.  237,  93  Am.  St  Rep.  64. 

In  the  same  case  it  was  held  that: 

"Where  it  appears,  as  here,  that  the  legal 
proposition  presented  is  a  debatable  one,  con- 
cerning which  able  courts  have  disagreed,  and 
no  binding  judicial  determination  has  been  had 
in  the  jurisdiction  where  the  point  is  raised,  we 
think  it  should  not  be  decided  upon  an  appliea- 
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tion  for  allinony  pendente  lite.  Where,  as  in 
this  ease,  tbe  court  has  held,  as  appears  to  be 
the  ease,  that  the  marriage  aUeged  by  the  plain- 
tiff in  her  complaint  waa  a  legal  and  valid  mar- 
riage, and  the  partieB  bare  lived  together  as 
married  pergons,  we  are  not  disposed,  upon  a 
review  of  its  judgment  for  temporary  alimony, 
to  examine  into  this  controverted  qaestion," 
etc. 

We  are  therefore  of  the  opinion  that  nsder 
tbe  facts  presented  in  this  case,  and  the  law 
obtaining  in  our  Jurisdiction,  the  writ  prayed 
for  should  be  denied. 

Denied. 

PABKER,  O.  J,  and  MACKINTOSH,  TOL- 
MAN,  MAIN,  HOVET,  MITCHELL,  and 
BBIDGBS;  J  J.,  concur. 


STATE  V.  CATALINO.     <No.  16950.) 

(Snpreme  Court  of  Washington.    Feb.  16, 
1922.) 

1.  WHnestes  <s=>27l(l)  —  Danlal  irf  rigbt  to 
eross-examlne  a*  to  validity  of  search  war- 
nuit  bold  error. 

Notwithstanding  the  rule  that  prior  to  trial 
defendant  should  apply  to  the  court  to  have 
evidence  claimed  unlawfully  obtained  suppress- 
ed, in  a  prosecution  under  the  liquor  law,  where 
defendant's  first  oMtortuaity  to  inqoire  into  the 
Tididity  of  the  search  warrant  was' when  it  was 
introduced  in  evidence  at  trial,  denial  of  the 
right  to  cross-examine  as  to  its  validity  was 
error. 

2.  latoxleatlng  liquors  ^=»2I&— Complaint  oot 
charging  nature  of  liquor,  or  that  It  was  capa- 
ble of  being  used  as  a  beverage.  Insufficient. 

In  a  prosecution  for  unlawfully  possess- 
ing intoxicating  liquor  other  than  alcohol,  a 
complaint  that  did  not  state  the  nature  of  the 
intoxicating  liquor,  nor  that  it  waa  capable  of 
being  used  as  a  beverage,  where  defendant, 
reading  the  complaint,  conid  not  be  apprised  of 
the  crime  charged,  was  insnScisot. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Frank  Catalino  was  convicted  of  violating 
tbe  liquor  law,  and  he  appeals.     Reversed. 

S.  A.  Oagliaidl,  of  Tacoma,  for  appellant 
James   W.   Selden  and   Thomas  F.  Ray, 
both  at  Tacoma,  for  tbe  State. 

MACE:INT0SH,  J.  The  appellant  was 
convicted  In  tbe  Justice  court,  and  subse- 
quently, on  appeal.  In  the  superior  court,  on 
a  complaint  which  charged  that  be  "bad  in 
his  possession  intoxicating  liquor  other  than 
alcotadt."  On  tbe  trial  the  state  introduced 
evldenoe  tfaat  tbe  appellanfe  dwelling  haS 
been  entered  and  evidence  obtained  under  a 
8ear«ai  warrant,  wbich  was  Introduced  la 


evidence.  The  court  denied  the  appellant  the 
rigbt  to  cross-examine  tbe  witness  as  to  the 
validity  of  tbe  search  warrant 

[1]  Noticing  this  last  claim  of  error  first 
we  are  inclined  to  believe  that  tbe  court 
should  have  permitted  the  cross-examination, 
for  it  did  n'ot  violate  tbe  rule  that  the  trial 
court  will  not  stop  tbe  trial  for  the  purpose 
of  Inquiring  Into  the  manner  in  which  the 
evidence  Is  obtained,  but  that  tbe  defendant 
should,  i>rlor  to  the  trial,  apply  to  the  court 
to  have  tbe  evidence  which  be  claims  waa 
unlawfully  obtained  suppressed.  Such  pro- 
cedure could  not,  under  tbe  facts  in  this  case, 
have  been  resorted  to,  for  here  tbe  evidence 
was  prima  facie  obtained  lawfully — that  is, 
at  tbe  time  tbe  search  was  made  a  search 
warrant  was  produced — and  the  first  oppor- 
tunity the  aiypellant  had  to  inquire  into  its 
validity  was  when  it  was  Introduced  In  evi- 
dence by  the  state. 

[>1  Upon  the  qaestion  as  to  whether  the 
complaint  was  sufficient  ve  are  of  tbe  opin- 
ion that  it  was  not  for  It  did  not  sufficiently 
inform  tbe  defendant  as  to  what  was  charged 
against  blm,  and  it  was  so  Indefinite  that  a 
Judgment  upon  it  could  not  be  used  as  a 
plea  In  bar  to  a. further  prosecution  based 
upon  the  same  facts.  Tbe  statute  under 
which  tbe  prosecution  to<ric  place  defines 
what  constitutes  intoxicating  liquor,  and 
provides  that  the  possession  of  sndi  Intoxi- 
cating liquor  capable  of  bdng  ssed  as  a 
beverage  is  unlawful.  Tbe  complaint  did 
not  state  the  nature  of  tbe  intoxicating  liq- 
uor which  It  alleged  that  tbe  appellant  pos- 
sessed, nor  did  it  state  that  tbe  intoxicating 
liquor  which  he  possessed  was  capaUe  of  be- 
ing used  as  a  beverage.  So  it  is  apparent 
that  the  appellant  reading  the  complaint, 
coiild  not  be  apprised  of  the  crime  with 
which  he  was  charged.  See  State  r.  Carey, 
4  Wash.  424,  30  Pac.  729;  State  v.  Muller, 
80  Wash.  368, 141  Pac.  010.  Nor  do  we  think 
that  the  cases  of  State  v.  Bodeckar,  11  Wash. 
417,  39  Pac.  645,  State  v.  Moser,  98  Wash. 
481,  167  Pac.  1101,  and  State  t.  Koerner,  103 
Wash.  516,  175  Pac  175,  bold  to  any  contrary 
doctrine.  The  Bodeckar  Case  merely  held 
that  it  was  not  necessary  to  state  In  the  in- 
formation tbe  name  of  the  person  to  whom 
tbe  sale  was  made.  This  was  also  the  hold- 
ing in  the  Koerner  Case,  while  in  the  Moser 
Case  It  was  merely  held  that  the  sale  of  In- 
toxicating liquor  to  a  minor  rendered  the 
defendant  guilty.  Irrespective  of  bis  Inten- 
tion.  It  was  not  necessary  to  allege  in  the 
information  In  that  case  that  the  act  had 
been  done  unlawfully  or  willfully.  In  tbe 
Koerner  Case  the  defendant  waa  charged 
with  unlawfully  selling  intoxicating  liquor 
In  tbe  exact  language  of  tbe  ordinance  under 
which  the  defendant  was  prosecuted;  It  be- 
ing unlawful  for  a  druggist  to  sell  intoxicat- 
ing liquor.  Here  we  have  an  entirely  dif- 
ferent situatioD.    The  statute  does  not  make 
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It  a  crime  to  taave  In  possession  intoxicating 
liquor,  except  sncli  as  is  defined  by  statute. 
The  court  should  have  granted  the  defend- 
ant's motion  for  arrest  of  Judgment,  and 
for  that  reason  the  Judgment  is  reversed. 

MAIN,  HOLCOMB,  and  HOVET,  33., 
concur. 

PARKER,  C.  J.  !  concur  In  the  view  that 
the  case  should  be  reversed  l>ecau8e  of  the 
insofficiency  of  the  complaint. 


In  ra  BELL'S  ESTATE. 

HARKINS  V.  ANDERSON  et  al. 

(No.  16525.) 

(Supreme  Court  of  Washington.    Feb.  8, 1922.) 

Appeal  and  error  $s»555— Snfflclency  of  flnd- 
tngs  to  support  decree,  only  matter*  reviewed 
on  (trlklng  out  statement  of  faets. 
Where  the  Supreme  Court  haa  stricken  the 
statement  of  facta  on  appeal,  tlie  only  question 
left  for  it  to  decide  is  whether  the  findings  sup- 
port the  decree. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County ;  Webster,  Judge. 

In  the  matter  of  the  estate  of  John  Bell, 
deceased.  Contest  by  Margaret  B.  Harkins 
against  Mary  I.  Anderson  and  others  to 
have  will  declared  void  and  its  probate  set 
aside.  Judgment  for  contestees,  and  contest- 
ant appeals.     Affirmed. 

Giles  C.  Rush,  of  Spokane,  for  appellant 
McCarthy,  Edge  &  Lantz,  of  Spokane,  for 
respondents. 

PER  CURIAM.  The  last  will  and  testa- 
ment of  Jolm  Bell,  deceased,  was  duly  pro- 
bated in  the  superior  court  of  Spokane  coun- 
ty, on  June  3, 1920.  By  this  action  the  con- 
testant sought  to  have  the  will  declared  null 
and  void,  and  to  set  aside .  the  probation 
thereof.  The  grounds  of  the  contest,  as  stat- 
ed in  the  pleadings,  were  that  the  deceased, 
at  the  time  of  making  his  will,  was  old, 
feeble,  and  mentally  incompetent  to  make  a 
will,  and  that  he  executed  it  t)ecauBe  of  un- 
due influence  on  the  part  of  certain  persons 
named  In  the  petition.  The  contestant  haa 
appealed  from  a  decree  of  the  court  refus- 
ing to  declare  the  will  void,  refusing  to  set 
aside  the  previous  probation  tbtteof,  and 
dismissing  the  contest  suit 

The  stotement  of  facts  has  heretofore  been 
stricken  by  this  court  The  only  question 
for  us  to  decide  is  whether  the  findings  of 
the  court  support  its  decree.  The  findings 
were  to  the  effect  that  in  making  the  will 


the  deceased  was  not  acting  under  any  dn^ 
ress,  fraud,  or  undue  influence,  and  tliat  he 
was  fully  competent  to  make  and -execute 
the  will,  and  that  it  was  In  all  respects  exe- 
cuted and  proved  according  to  law. 
The  Judgment  is  afllrmed. 


SCHROEDER  V.  COSHUN  M  al.    (Na.  16351.) 

(Supreme  Court  of  Washington.   ITeb.  Q,  1922.) 

En  Banc. 

Anneal  from  Superior  Ck>urt,  Pacific  0>nn- 
ty;  H.  W.  B.  Hewen,  Judge. 

Beargument  en  banc.  Opinion  In  defiarfc- 
ment  and  Judgment  below  affirmed. 

For  departmental  opinion,  see  200  Pac. 
1092. 

Preston,  Thorgrlmson  ft  Tomer,  of  Seat- 
tle, for  appellants. 

Paul  Holbrook,  of  Raymond,  for  respond- 
ent 

PER  (7TJRIAM.  This  cause  was  reargued 
l>«>fore  the  court  en  banc  on  January  25, 
1922.  Deeming  ourselves  fully  advised  in  the 
premises,  and  a  majority  of  the  Judges  being 
of  the  opinion  that  the  cause  was  correctly 
disposed  of  by  the  decision  of  department  2, 
reported  in  200  Pac.  1092,  the  Judgment  ia 
affirmed,  for  the  reasons  therein  stated  and 
aa  therein  directed. 


NORTH  COAST  POWER  CO.  v.  PITTOCK  k 

LEADBETTER    LUMBER    CO. 

(No.  16611.) 

(Supreme  Court  of  Washington.    Feb.  3, 1922.) 

Waters  and  water  courses  «s>203 ( I )— Water 
eofflpany  can  charge  tor  Are  protection  serv< 
Ice  furnished  private  Individual. - 
A  company  supplying  a  dty  and  its  inhabit- 
ants with  water  for  fire  protection  and  domestic 
ages  can  charge  for  fire  protection  service  to 
a  mill  in  addition  to  charges  for  water  for  or- 
dinary use  of  the  mill,  there  being  installed  in 
the  mill  a  standpipe  system  for  fire,  and  the 
water  therefor  not  passing  through  the  meter 
measuring  water  used  for  other  purposes  of 
the  mill;   nothing  in  Rem.  Code  1915,  f  8620- 
54,  as  to  determiuatioD  of  rates  by  the  Public 
Service  (commission  being  to  the  contrary. 

Department  2. 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty;  H.  W.  B.  Hewen,  Judge. 

Action  by  the  North  Coast  Power  Ooni- 
pany  against  the  Plttock  &  Leadbetter  Lum- 
ber  CJompany.  Judgment  for  plaintlS,  and 
defendant  appeals.    Affirmed. 
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Cnuu  r.  Haidln,  of  VancoiiTer,  for  appel- 
lant. 

Miller  &  WUUnson,  of  VanoouTex;  for  re- 
spondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  a  balance  claimed  to  be  due  for 
water  service.  The  trial  before  the  court 
without  a  Jury  resulted  In  findings  of  fact, 
conclnslons  of  law,  and  a  Judgment  sustain- 
ing the  right  to  recover.  The  defendant  ap- 
peals. The  respondent  is  a  corporation,  and 
supplies  the  city  of  Vancouver  and  its  in- 
habitants vritta  water  for  fire  protection  and 
-domestic  uses.  The  appellant  is  a  corpora- 
tion, and  owns  and  operates  a  sawmill  situ- 
ated within  the  city  limits.  In  the  sawmill 
there  has  been  Installed  a  system  of  stand- 
pipe  with  hose  connections  to  be  used  In 
the  event  of  fire.  The  respondent  supplies 
the  appellant  with  water  for  its  ordinary  use 
through  a  three-Inch  meter,  and  this  is  paid 
for  at  the  meter  rate.  The  pipe  leading  to 
the  meter  and  leading  from  it  is  a  six-inch 
pipe.  Around  the  meter  is  a  by-pass  which. 
In  the- event  of  fire,  will  permit  the  water  to 
flow  through  the  ■six-Inch  pipe  without  pass- 
ing through  the  three-inch  meter. 

The  service  for  which  recovery  is  sought 
1b  that  which  is  furnished  for  fire  protection, 
and  not  the  meter  service  for  ordinary  use 
which  bad  been  paid  for  from  time  to  time. 
The  charge  for  service  for  the  fire  protec- 
tion was  made  in  accordance  with  the  sched- 
ule of  rates  filed  with  the  Public  Service 
<vommlssion  of  this  state.  There  is  no  ques- 
tion here  of  the  reasonableness  of  the  rate. 
-The  question  ia  solely  one  of  whether  the 
respondent  has  the  legal  right  to  charge  for 
fire  protection  service  in  addition  to  ^tbat 
charged  through  the  meter  for  ordinary  use 
-of  the  mill. 

In  order  to  equip  itself  to  furnish  fire  pro- 
tection service  it  was  necessary  for  the  re-- 
spondent  to  have  larger  mains,  higher  pres- 
sure, and  greater  reserve  capacity  than 
would  be  required  for  ordinary  domestic 
use.  The  water  for  ordinary  use  was  one 
thing  and  the  water  to  be  used  In  the  event 
of  fire  was  a  separate  and  distinct  service. 
The  one  passed  through  the  three-inch  meter, 
and  the  other,  in  the  event  that  it  was  need- 
led, would  go  through  the  by-pass  and  be  used 
in  connection  with  the  standpipes  with  the 
hose  connection. 

A  similar  question  was  before  the  Supreme 
Court  of  Minnesota  In  Gordon  &  Fer^son 
V.  Doran,  100  Minn.  843,  111  N.  W.  272,  8 
L.  R.  A.  (N.  S.)  1049,  and  it  was  there  held 
that.  In  addition  to  the  meter  rate  for  the 
ordinary  use,  an  additional  rate  could  be 
charged  for  the  service  rendered  for  fire  pro- 
tection.   It  was  there  said: 

"When,  however,  a  sprinkling  connection  Is 
made  with   private  premises,  the  situation  is 


materially  different.  These  premises  and  the 
primary  causes  of  catastrophe  to  the  building 
and  of  the  consequent  possible  use  of  disastrous 
quantities  of  water  are  primarily ,  under  the 
control,  not  of  the  public,  but  of  the  owner.  A 
peculiar  personal  service  is  provided  for  his 
benefit,  which  is  not  enjoyed  in  common  by  the 
community  in  general,  but  is  available  only  to 
a  limited  class  of  individuals.  It  does  not  ad- 
vance the  reasoning  in  this  connection  to  split 
hairs  between  the  "use'  and  the  'consumption' 
of  water.  As  a  matter  of  good  sense  the  prop- 
erty owner  beneficially  employs  the  water 
mains  for  his  o-wn  purposes  and  to  his  own  ad- 
vantage, although  he  may  not,  except  in  case 
of  fire,  actually  draw  any  water  from  the  pipes. 
It  is  necessary  and  proper  that  for  this  be 
should  pay.  In  effect  he  gets  something  of 
pecimiary  value  from  another,  which  that  other 
is  not  compelled  to  give  except  on  the  basis  of 
contract" 

There  la  no  legal  reason  why  the  appel- 
lant receivlnc  the  service  for  fire  protection 
should  not  pay  therefor  In  addition  to  the 
meter  rata  which  it  pays  for  the  ordinary 
daily  use.'  There  is  nothing  in  section  8626 — 
54  of  Bemington's  1915  Code  which  is  out 
of  harmony  with  this  view. 

The  Judgment  will  be  affirmed. 

PARKER,  C.  J.,  and  HOLCOMB,  BRIDG- 
ES, and  HOVET,  JJ.,  concur. 


SAMiSH  GUN  CLUB  v. 
et  al.     (No. 


SKAGIT 

16689.) 


COUNTY 


(Supreme  Court  of  Washington.    Feb.  14, 
1922.) 

1.  Taxation  9s»348— Use  of  land  aot  to  be 
taxed. 

In  assessing  a  tract  of  land  used  by  a  gnn 
club  as  a  gaming  preserve,  the  assessor  had 
the  right  to  take  into  consideration  the  value 
of  the  property  as  a  hunting  preserve,  if  such 
use  gave  it  an  added  value,  but  could  not  as- 
sess the  use  itself,  in  view  of  Rem.  Code  1915, 
{  9102,  requiring  that  property  be  assessed  at 
its  true  and  fair  value  in  money;  the  land  in 
question  having  little  value  for  any  other  pur- 
pose. 

2.  Taxation  «=3608(5)— Coarts  will  grant  re- 
lief against  assessment  proceeding  upon  fun- 
damentally wrong  basis. 

Where  an  officer  in  making  an  assessment 
proceeded  on  a  fundamentally  wrong  basis 
or  theory  in  making  the  assessment  the  courts 
will  grant  relief  against  an  overvaluation,  and 
this  regardless  of  action  of  board  of  equalisa- 
tion in  the  premises. 

Department  2. 

Appeal  from  Superior  Court  Skagit  Coun- 
ty; Augustus  Brawley.  Judge. 

Actlmi  by  the  Samish  Gun  Club  against 
Skagit  County  and  another.     Judgment  for 
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defendants,  and  plaintlfl  appeals.    Reversed 
and  remanded,  with  directions. 

J.  A.  Colemau,  of  Everett,  and  R.  V.  Welts 
and  Coleiu&n  &  Gable,  all  ot  Mt.  Vernoo,  for 
appellant  W.  !>.  Brickey  and  W.  H.  Uodge, 
botb  of  Mt  Vernon,  for  respondents. 

'  MAIN,  J.  [1]  The  purpose  of  this  action 
was  to  restrain  tbe  collection  of  a  tax  upon 
real  property  whicli  it  is  claimed  was  un- 
reasonable, excessive,  and  therefore  illegal. 
The  trial  resulted  in  findings  of  fact,  coa- 
cluslons  of  law  and  a  Judgment  sustaining 
the  validity  of  the  tax.  From  this  judgment 
tbe  plalDtUr  appeals.  The  appellant  is  a  cor- 
poration and  owns  about  270  acres  of  land  in 
Skagit  county.  All  of  this  land,  with  the  ex- 
ception possibly  of  10  or  IB  acres,  is  what  is 
referred  to  as  mud  flats  over  which  the  tide 
ebbs  and  flows.  The  property  ia  used  by  the 
appellant  as  a  hnnting  preserve;  It  lias  no 
substantial  value  for  any  other  purpose.  The 
tax  here  involved  is  for  the  years  1916,  1917, 
and  1918.  For  these  years  tbe  property  was 
assessed  at  approximately  15  times  what  it 
had  been  assessed  for  the  year  191S  and 
prior  years.  In  making  the  assessment  of 
the  taxes  for  the  years  in  controversy  the  as- 
sessor, as  we  understand  Ills  testimony,  as- 
sessed the  use  to  which  the  property  was  be- 
ing put,  claiming  that  by  reason  of  the  fact 
that  it  was  an  advantageous  hunting  location 
and  was  being  used  for  that  purpose  the  en- 
hanced value  was  Justified.  The  assessor 
testified: 

"I  took  into  consideration  the  fact  that  it 
was  being  used  for  bunting  purposes.  I  did 
not  take  into  consideration  any  other  value  to 
speak  of.  The  hunting  part  is  what  I  gave  it 
its  valne  on  when  I  made  the  assessment" 

He  testified  further  that— 

"Had  the  property  in  this  case  not  been  used 
by  the  Samish  Oun  Club  or  another  gun  dab 
or  any  one  else  for  hunting  purposes,  I  do  not 
think  I  would  have  assessed  it  as  high." 

It  seems  clear  from  this  testimony  that 
the  assessor  in  levying  the  tax  in  controversy 
assessed  tbe  use  to  which  it  was  being  put 
Section  9102  of  Remington's  1915  Code  pro- 
vides, among  other  things,  that  all  property 
shall  be  assessed  at  its  true  and  fair  value 
in  money.  In  arriving  at  this  value  it  is 
the  generally  accepted  law  in  this  state  as 
well  as  in  other  jurisdictions  that  any  use  to 
wlilch  the  property  may  be  put  may  be  taken 
into  consideration,  and,  if  it  is  peculiarly 
adapted  to  some  particular  use,  such  fact 
may  be  taken  into  consideration.  In  apply- 
ing this  rule  the  assessor  had  the  right  to 
take  into  consideration  the  value  of  the  prop- 
erty as  a  hunting  preserve  If  such  use  gave 
it  as  added  value,  but,  taking  into  consid- 
eration the  use,  either  general  or  special,  to 
whidi  a  property  ntay  be  put  in  determining 


its  valucy  Is  a  different  thing  from  assessing 
the  use  which  is  being  made  of  it.  The  prop- 
erty, if  it  were  not  used  as  a  hnnting  preserve 
and  bad  a  value  for  that  purpose  either  gen- 
eral or  special,  would  be  of  the  same  .value 
as  it  would  when  devoted  to  that  particular 
use.  To  illustrate,  assume  ttiat  two  persons 
respectively  owned  adjoining  sections  of 
land,  both  of  which  were  valuable  for  tlie 
raising  of  wheat.  One  of  the  owners  de- 
voted liis  land  to  the  raising  of  wheat,  and  It 
netted  him  approximately  $10  per  acre.  Ihe 
other  devoted  his  to  pasturage  and  received 
an  income  of  approximately  |1  per  acre.  Ttie 
two  sections  of  land  would  be  of  the  same 
value  even  though  one  produced  a  greater  in- 
come because  of  the  fact  that  it  was  de- 
voted to  the  purpose  for  which  both  sections 
were  peculiarly  adapted.  In  m«king  an  as- 
sessment it  would  not  be  proper  to  assess  the 
use  to  which  the  land  upon  which  wheat  was 
being  raised  was  put,  but  both  sections  ot 
land  would  have  the  same  value  even  though 
(me  was  producing  a  greater  Income  than  the 
other;  they  both  being  adapted  to  tbe  use  to 
which  the  one  producing  the  greater  income 
was  put 

[2]  In  making  the  assessment  upon  tbe 
property  in  question  upon  tbe  use  to  which  it 
was  being  put  tbe  assessor  proceeded  upon  a 
fundamentally  wrong  basis.  It  is  yrtHl  set- 
tled in  this  state  as  said  in  Weyerhaeuser 
Timber  Co.  v.  Pierce  County,  97  Wash.  584, 
167  Pac.  35,  that  where  the  assessing  oiScer 
in  making  an  assessment  "proceeded  upon 
a  fundamentally  wrong  basis  or  theory  in 
making  the  assessment,  tbe  courts  will  grant 
relief  against  an  overvaluation  of  real  prop- 
erty, and  this  regardless  of  the  action  of  the 
board  of  equalization  In  the  premises."  The 
appellant,  before  bringing  this  action,  ten- 
dered to  the  county  treasurer  the  full 
amount  of  the  taxes  which  it  claimed  was 
due  upon  the  property,  and  its  tender  was 
based  upon  the  value  of  the  property  as  it 
was  assessed  for  the  year  1915.  In  the  year 
1918  there  had  been  a  horizontal  raise  on  tlie 
assessed  value  of  all  property  in  Skagit  coun- 
ty, and  the  assessed  value  of  the  property  of 
Uie  appellants  was  thus  increased  30  per 
cent,  thereby.  In  making  the  tender  this  30 
per  cent  Increase  was  not  taken  into  consid- 
eration. Upon  tbe  record  in  this  case,  since 
the  assessments  for  the  years  1916, 1917,  and 
1918  were  upon  a  fundamentally  wrong  ba- 
sis, the  appellants'  property  should  not  only 
answer  for  the  amount  tendered,  but  the  30 
per  cent  increase. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  enter  a 
judgment  in  accordance  with  the  views  here- 
in expressed. 

PARKER,  0.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  HOVEY,  JJ.,  concur. 
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WEST  k  WHEELER  V.  LONGTIN. 
(No.  16867.) 


(Supreme  (Tonrt  of  Washin((toii. 
1022.) 


Feb.  14, 


1.  Broken  4^1— Broker  held  "real  party  in 

Interest,"  who  eoold  sua  on  earnest  money 

check. 
Where  pnrdiaeer  gave  check  payable  to 
broker  in  the  mim  of  $1,000,  and  received  a  re- 
ceipt proTiding  that  snch  earnest  money  would 
be  forfeited  on  purchaser's  failure  to  conclude 
the  sale,  to  the  extent  of  the  broker's  commis- 
sion of  1700,  the  remainder,  if  any,  to  go  to  the 
owner  as  liquidated  damages,  the  broker  was 
*  "real  party  in  interest,"  who  could  bring  ac- 
tion on  the  check,  under  Bern.  Code  1916,  {  17& 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,   First  and  Second  Series,  Beal 
Party  in  Interest] 
Z  Bills  anl  notes  «3>493(2)— No  bordea  on 

payee  In  eheek  te  prove  oonsl4ermtlo«. 
The  harden  is  not  on  the  payee,  sniag  on  « 
«lieek,  to  show  consideration,  though  he  alleg- 
ca  that  the  check  was  given  for  a  consideration, 
in  view  of  Rem.  Code  1015,  1}  S4tlS,  8S75. 


Department  2. 

Appeal  from  Superior  Court,  King  County: 
A.  W.  Frater,  Judge. 

Action  by  West  &  Wheeler,  a  corporation, 
•gainst  Bl  F.  UatgOn.  Judgment  foe  de- 
fendant, and  plaintiff  appeals.  Reveraed  and 
remanded  for  new  trial 

Byera  &  Byers,  of  Seattle,  tor  appellant. 
James  ESefer,  of  Seattle,  for  respondfut 

MACKINTOSH,  J.  The  appeUast,  acting 
as  agent  for  James  A.  Taylor,  sold  to  the  re- 
spondent certain  real  estate  of  the  value  of 
914,000,  upon  which  the  resi>ondent  made  a 
payment  evidenced  by  a  check  made  payable 
to  the  appeUant  in  the  sum  of  $1,000.  Tho 
receipt  of  this  sum  was  evidenced  by  an 
earnest  money  receipt,  containing  the  follow- 
ing proTlaions: 

'^But  if  the  title  to  said  described  premises 
shall  be  found  to  be  good  and  marketable,  free 
and  dear  of  liens  and  incumbrances,  and  pur- 
chaser shall  faU,  refuse,  or  neglect  to  conclude 
the  sale  as  per  the  terms  of  Uiis  receipt,  then 
the  earnest  money  herein  receipted  for  shall  be 
forfeited  by  said  purchaser  to  West  &  Wheeler, 
to  the  extent  of  their  agreed  commission  and 
the  remainder,  if  any,  to  the  owner  of  said 
premises  as  liquidated  damages  for  the  nonful- 
fillment of  the  terns  of  this  memorandum,"  etc. 

The  receipt  which  the  appeUant  held 
allowed  on  its  face  that  the  amount  of  the 
commission  was  S  per  cent,  of  the  purchase 
price,  to  wit,  $700.  Before  the  check  could  be 
presented  to  the  bank,  payment  thereon  was 
stopped  by  the  respondent  Appellant  then 
began  this  action,  wtiicb  was  a  suit  upon  the 
timek,  and  at  the  close  of  the  appellant's 


(104  P.) 

testimony  a  motion  for  nonsuit  was  granted. 
[11  The  first  point  for  consideration  is 
whether  the  action  had  been  brougiit  in  the 
name  of  the  real  party  in  interest,  under  sec- 
tion 178,  Rem.  Code,  which  provides  that 
"every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as 
is  otherwl.se  provided  by  law."  It  is  the  re- 
spondent's position  that  Taylor  was  the  real 
party  in  interest,  but  with  this  contention  we 
cannot  agree.  It  would  seem  that  when,  by 
the  contract  between  the  parties,  it  was  rec- 
ognized that  the  appellant,  in  case  of  non- 
compliance by  the  respondent  with  his  agree- 
ment to  purchase,  was  to  receive  $700  out  of 
the  $1,000  which  had  been  provided  as  liqui- 
dated damages,  West  8c  Wheeler  to  that  ex- 
tent became  the  real  parties  in  interest,  and 
that,  when  a  check  had  been  made  payable  to 
it,  the  respondent  had  further  recognized  its 
Interest  This  court  has  held  In  Harris  v. 
Johnson,  70  Wash.  291, 134  Pac.  1048,  that  the 
payee  named  in  a  note,  which  was  made  pay- 
able to  him  with  full  knowledge  of  the  trans- 
action, was  the  real  party  In  interest,  with- 
in the  meaning  of  the  statutory  provision. 
The  general  rule  is  stated  in  20  R.  C.  L.  665, 
as  follows: 


"In  many  jurisdictions,  statutes  provide,  witli 
some  few  specified  exceptions,  that  any  civU 
actions  shall  be  maintained  or  brought  in  the 
name  of  the  real  party  in  interest  The  par- 
pose  of  snch  a  statute  is  to  relax  the  strict 
rules  of  the  common  law,  so  as  to  enable  those 
directly  Interested  in  the  subject-matter  of  the 
litigation  to  maintain  the  action,  and  the  stat- 
ute applies,  whether  the  cause  of  action  is  at 
law  or  in  equity.  The  statute  should  be  so 
applied  as  to  accomplish  its  salutary  purpose. 
If  a  direct  and  substantial  benefit  accrues  to 
persons  severally,  and  they  are  the  real  parties 
in  interest  they  may  maintain  an  action  sev- 
erally. It  was  not  intended  to  give  a  new  cause 
of  action  where  none  existed,  but  to  simplify 
matters  of  pleading  and  procedure,  and  to  adopt 
the  rule  in  equity  permitting  all  actions  to  be 
brought  by  the  equitable  or  beneficial  owner 
of  the  cause  of  action.  This  Is  not  to  be  under- 
stood, however,  as  exdading  one  holding  the 
legal  title  or  right  from  suing  in  his  own  name. 
Such  person  may  sue  as  the  real  party  in  in- 
terest, if  he  con  legally  discharge  the  debtor, 
and  the  satisfaction  of  the  judgment  rendered 
will  discharge  the  defendant  although  the 
amount  recovered  is  for  the  benefit  of  another; 
and  if  the  real  party  in  interest  is  the  plaintiff, 
an  objection  that  the  contract  sued  on  was 
made  by  him  as  agent  for  others  will  not  be 
considered." 

[2]  The  next  point  raised  ia  as  to  the  bur- 
den of  proof.  Under  section  3675,  Rem.  Ck>de, 
a  check  is  defined  as  a  bill  of  exchange  drawn 
on  a  bank,  payable  on  demand,  and  all  provi- 
sions of  the  Negotiable  Instruments  Act  ap- 
plicable to  a  bill  of  exchange  are  made  to  ap- 
ply to  a  cheek.  Section  3415  of  the  Negotia- 
ble Instruments  Act  provides: 
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fitcic  to  have 


is  deemed  prima 
for  a  Talnable  conaid- 


Under  tbcse  aeeUons  tlie  burden  la  not  vj^- 
OB  tlie  plaintiff.  Emus  npon  a  dieclc,  to  show 
consfderatiiJD :  nor  la  that  rale  affected  in 
the  izLstant  ease  by  the  fact  that  the  respond- 
ent, in  its  comirialnt,  alleged  tliat  the  chedc 
had  been  gtren  for  a  consideration. 

For  the  reason  first  stated,  the  Judgment 
lit  the  lower  court  is  reversed,  and  tlie  canae 
remanded  for  a  new  trial. 

PABKEE,  C.  J.,  and  HAIM,  HOLCX)MB, 
and  HOVCX,  JX,  concur. 


STATE  V.  PICKEL.    (N*.  18272.) 

(Sopreme  Conrt  of  Washington.   Feb.  14, 
1922.) 

Mntnassas  «9337(2)-EvidMw«  af  dafosdanrs 

immoral  eharaetar  laadmitslblo  wIim  witaass 
hsd  act  pat  bar  obaraetar  la  Issua. 
In  a  prosecution  as  an  accessory  to  the 
crime  of  carnally  knowing  and  abnsing  a  female 
nnder  the  age  of  consent,  where  accused,  al- 
though a  witness,  had  not  put  her  character 
in  issue,  evidence  on  the  part  of  the  state  to 
the  effect  that  accused  was  a  person  of  immoral 
character  was  inadmissible. 

En  Banc. 

Appeal  from  Superior  Court,  Spolcane 
Ck>unty ;  Hugo  B.  Oswald,  Judge. 

On  rehearing.    Former  opinion  and  Judg- 
ment below  reversed. 
For  former  opinion,  see  200  Pac.  310. 

John  H.  Oleeson  and  A.  (i.  Gray,  both  of 
Spokane,  for  appellant 

Joseph  B.  Liudsley,  Wm.  C.  Meyers,  and 
James  Emmet  Royce,  all  of  Spokane,  for  the 
State. 

PEB  CURIAM.  On  rehearing 'en  banc  in 
this  case  the  majority  of  the  court  are  of  the 
opinion  that  the  opinion  heretofore  rendered 
in  this  case  and  reported  in  200  Pac.  316, 
while  correct  In  all  other  respects.  Is  in  error 
In  aiBrmlng  the  action  of  the  lower  court  in 
admitting  testimony  on  the  part  of  the  state 
to  the  effect  that  appellant  was  a  person  of 
Immoral  character,  when  she  bad  not  put 
her  character  In  issue. 

Witnesses  were  allowed  to  testify  to  the 
effpct  that  the  reputation  of  appellant  for 
morality  and  chastity  in  the  community  in 
which  she  lived  was  bad.  The  cases  cited 
in  the  opinion  relate  to  female  witnesses 
who  were  not  the  accused  In  the  case,  and 
the  mle  should  not  be  extended  to  cases  like 
this.    The  question  presented  Is  governed  by 


I  our  decision  in  State  t.  Shaw,  75  Waab.  SaC, 
135  Pfta  20. 

For  this  error  the  Judgment  is  reversed, 
and  a  new  trial  granted,  and  the  foaser 
opinion  to  that  extent  Is  orerruled. 


I 
FRYE  fc  CO.  V.  MERCHANTS'  TRANSP.  C0> 
(Na.  16896.) 

(Supreme  Court  of  Washington.    Feb.  Ifl^ 
1922.) 

Corparatiaas  «=9672(2)— CarperaHas^  altafs* 
laiai  capacity  U  saa,  daaied  •■  iafansatia* 
aad  belief,  msst  be  prwad. 
Where  plaintiff  alleged  that  it  was  a  corpo- 
ration of  another  state  with  its  prindpal  place 
of  business  in  the  state,  and  had  paid  its  an- 
nual license  fee  due  the  state,  which  defend- 
ant denied  on  information  and  belief,  a  Judg- 
ment for  plaintiff  cannot  stand  in  tlie  absence- 
of  proof  of  such  facts  on  the  triaL 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; EL  M.  Card,  Judge. 

Action  by  EYye  &  Co.,  a  corporation  against 
the  Merchants'  Transx>ortatIon  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Byers  &  Byers,  of  Seattle,  for  appellant. 
Oonworth,  Todd  &  Biggins,  of  Seattle,  for 
respondent. 

H0LC031B,  J.  Respondent  alleged,  appe- 
lant denied  on  information  and  belief,  but 
the  court  found,  that  respondent  Is  a  corpo- 
ration of  the  state  of  Nevada,  with  its  prin- 
cipal place  of  business  in  Seattle,  King  coun- 
ty, Wash.,  and  had  paid  its  annual  license 
fee  due  the  state  of  Washington,  at  the  time 
of  the  pleading. 

Appellant  moved  a  nonsuit  at  the  close  of 
plaintiffs  case  upon  the  ground  of  utter  fail- 
ure of  proof,  which  was  denied  by  the  court. 
Appellant  excepted  to  this  finding  because 
there  was  no  proof  of  the  facts,  and  bases 
error  thereon.  There  is  no  proof  or  admis- 
sion in  the  record  of  those  necessary  and 
material  allegations  of  fact. 

A  number  of  other  errors  are  urged,  but 
this  one  is  sufiSdent.  In  all  otiier  respects 
we  are  disposed  to  affirm  the  Judgment 
against  appellant,  deeming  the  other  errors 
urged  to  be  untenable.  There  is  nothing  se- 
rious involved,  but  questions  of  fact 

We  long  ago  held.  In  Denver  ▼.  Spokane 
Falls,  7  Wash.  226,  84  Pac.  926,  that  the  le- 
gal capacity  of  the  plaintiff  may  be  .raised 
under  the  form  of  general  denial,  and  that 
under  such  denial  plaintiff  was  put  to  its 
proof  as  to  every  allegation  material  to  its 
cause  of  action.    See,  also,  Thompson-Spencer 
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Co.  ▼.  O.  A.  Thompson,  61  Wash.  547,  112  Pac. 
655,  tind  Washington  Printing  Co.  v.  Osner, 
99  Wash.  537,  169  Pac.  »88. 

In  the  last  two  cases  no  Issue  had  been 
raised  as  to  the  corporate  capacity  of  plain- 
tiff by  the  pleadings.  In  this  case,,  the  Issue 
bavlng  been  raised,  and  there  being  a  total 
failure  of  proof  as  to  the  corporate  capacity 
of  respondent,  it  follows  that  there  was  a 
complete  failure  of  proof  upon  which  to  base 
anch  finding  necessary  to  respondent's  recov- 
ery. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

PAKKE5R,  O.  J.,  and  MAIN.  MACKIN- 
TOSH, and  HOVEY,  JJ.,  concur. 


WILBERT  V.  STURGEON   et  ox. 
(No.  16603.) 

(Supreme   Court  of  Washineton.    Feb.  4, 
1922.) 

1.  Mailoipai  corporations  «=»706(9)— FMInos 
heM  to  support  Jmtgment  for  plalatW  !■  ae- 
tton  for  lajariaa  from  automobile  at  street 
IntersectloD. 

In  an  action  for  injuries  to  a  bicyclist 
struck  by  an  automobile  at  a  street  intersection 
after  turning  to  the  left  of  the  intersecting 
street,  into  which  the  car  was  turning,  and  pro- 
ceeding in  the  same  direction,  the  court's  find- 
ings of  fact  tield  suflSdent  to  support  a  judg- 
ment for  plaintiff. 

2.  Municipal  oorporattons  9=3706(2)— Varianoa 
between  complaint  and  court's  .finding*  as  to 
place  ef  collision  held  not  fatal. 

That  plaintiff's  complaint  for  injuries  by  an 
automobile  whUe  riding  a  bicycle  at  a  street 
intersection  described  the  place  of  the  coUi- 
sion  as  about  3  feet  from  the  curb  at  the  north- 
west comer,  whereas  it  occurred  some  20  feet 
north  of  such  point,  held  not  a  fatal  variance, 
In  the  absence  of  a  showing  that  it  misled  de- 
fendants to  their  injury,  not  being  of  the  sub- 
stance of  the  issues. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Hugo  Oswald,  Judge. 

Action  by  C.  D.  Wllbert  against  Samuel 
O.  Sturgeon  and  wife.  Judgment  for  plaln- 
tlfl,  and  defendants  appeaL     Affirmed. 

EJ.  Eugene  Davia  and  H.  E.  T.  Herman, 
both  of  Spokane,  for  aroeUants. 

Hamblen  &  Gilbert,  of  Spokane,  for  re- 
spondent 

FULLERTON,  3.  In  this  action  the  re- 
spondent recovered  against  the  appellants 
for  personal  Injuries  and  for  damages  to  his 
bicycle,  caused,  as  he  alleged,  by  the  negli- 
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gence  of  the  appellants  In  driving  their  auto- 
mobile over  him  while  he  was  riding  the 
bicycle  on  a  public  street  of  the  city  of  Spo- 
kane. The  action  was  tried  In  the  court  be- 
low without  the  intervention  of  a  jury.  The 
evidence  was  not  brought  up  with  the  rec- 
ord, and  the  cause  Is  before  us  on  the  find- 
ings of  fact  made  by  the  trial  court 

The  findings  show  the  following  facts: 
Sprague  avenue  and  Stevens  street  are  pub- 
lic streets  of  the  city  of  Spokane,  the  former 
extending  east  and  west  and  the  latter  north 
and  south,  the  streets  Intersecting  each  oth- 
er at  right  angles.  Prior  to  the  accident  the 
appellants  were  driving  their  automobUe  east 
on  Sprague  avenue,  and  the  respondent  was 
riding  his  bicycle  west  thereon,  each  on  his 
proper  side  of  the  street  and  each  approach- 
ing the  intersection  of  the  street  with  Stev- 
ens street  Both  of  the  parties  reached  the 
intersection  of  the  streets  at  about  the  same 
time.  On  reaching  the  intersection,  the  ap- 
pellant turned  his  automobile  to  the  north, 
intending  to  go  nortb  on  Stevens  street  and 
in  doing  80  passed  over  the  center  of  the  in- 
tersection of  the  street  Instead  of  circling 
around  it  to  the  right  as  the  traffic  ordi- 
nances of  the  city  required.  The  rtepond- 
ent  on  entering  the  intersection  passed 
straight  across  it  until  be  had  reached  a 
point  beyond  its  center.  Intending  to  turn 
south  on  Stevens  street  As  he  was  about 
to  make  the  turn,  he  observed  the  appellants' 
automobile  heading  towards  him,  and  to  es- 
cape it  turned  and  rode  In  a  northwesterly 
direction  until  he  was  within  4  feet  of  the 
curb  at  the  northwest  corner  of  the  inter- 
section, when  he  turned  north  on  the  west 
side  of  Stevens  street  and  had  proceeded  for 
about  20  feet  when  he  was  overtaken  and 
struck  by  the  appellants'  automobile.  The 
court  further  found  that  as  the  appellants 
were  turning  at  the  intersection  an  automo- 
bUe, which  was  standing  on  the  east  side 
of  Stevens  street  near  its  Intersection  with 
Sprague  avenue,  began  backing  from  its  posi- 
tion into  the  street,  and  that  the  appellants 
turned  towards  the  respondent  in  order  to 
avoid  contact  therewith.  A  further  finding 
was  made  to  the  effect  that  the  respondent 
was  not  guilty  of  contributory   negligence. 

[1]  The  court  concluded  that  the  appel- 
lants were  negligent  in  that  they  had  violated 
the  traffic  ordinance  of  the  city  of  Spokane 
by  running  over  the  center  of  the  intersec- 
tion of  the  streets  instead  of  circling  around 
it ;  that  they  were  negligent  in  turning  to  the 
west  side  of  Stevens  street  instead  of  stop- 
ping when  the  other  automobile  backed  out 
from  the  curb;  that  they  were  neglig^it  in 
failing  to  stop  their  car  or  so  control  and 
restrain  it  as  to  refrain  from  running  into 
and  over  the  respondent  when  they  learned 
that  the  respondent  was  ahead  of  the  auto- 
mobile; and  that  they  were  negligent  in  that 
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they  did  not  hare  proper  control  of  their 
antomobile. 

Argning  in  support  of  their  contention  that 
the  findings  do  not  support  the  conclusions 
or  the  judgment  awarded,  the  appellants 
say: 

"It  mnst  be  aeen  that  according  to  the  conrt's 
findings  the  conduct  of  plaintiff  and  defendants, 
in  so  far  as  the  operation  of  their  vehicles  on 
the  streets  of  Spokane  is  concerned,  was  iden- 
tical. Both  swung  their  vehicles  to  the  wrong 
side  of  Stevens  street  and  the  collision  occurred 
there.  But  the  findings  show  that  the  defend- 
ants had  a  lawful  excuse  for  so  doing,  while 
the  plaintiff  had  none.  Defendants,  according 
to  the  court's  findings,  swung  their  antomobile 
to  the  west  side  of  Stevens  street  to  avoid 
being  struck  by  an  automobile  backing  out  from 
the  curb  on  the  east  side  of  Stevens  street. 
Plaintiff  rode  bis  bicycle  in  a  converging  path 
to  the  place  where  (the  driver  of  the  antomo- 
bile was  heading)  to  avoid,  to  qnote  the  court's 
words,  'the  imminent  danger  in  which  he  was 
tiios  placed.'  But  according  to  the  court's  own 
findings,  and  according  to  the  plaintiff's  com- 
plaint, and  according  to  all  the  testimony,  the 
plaintiff  was  placed  in  no  imminent  danger  from 
any  source,  certainly  not  from  any  act  of  de- 
fendants'." 

But  we  cannot  think  these  juat  deductions 
from  the  record.  Since  the  evidence  is  not 
before  ub,  we  cannot  of  course  know  what 
may  be  shown  thereby.  Nor  do  we  find  any- 
thing In  the  complaint  that  would  lead  to  the 
conclusion  that  the  reajMndent  waa  at  no 
time  placed  in  imminent  danger  by  the  acts 
of  the  driver  of  the  automobile.  The  com- 
X>Iaint  is  less  minute  in  detailing  the  ci]> 
cumstances  giving  rise  to  the  accident  than 
.are  the  findings,  but  there  is  no  substantial 
difference  between  them.  Nor  do  we  think 
the  findings  show  that  the  situation  of  the 
parties  at  the  time  of  the  accident  were 
IdentlcaL  Both  of  the  parties  were  on  the 
wrong  side  of  the  street  at  that  time,  it  Is 
true,  but  the  resiMndent  was  not  there  vol- 
untarily or  from  choice;  he  was  there  to  es- 
cape the  peril  that  the  appellants'  primary 
violation  of  the  city  ordinance  had  placed 
him  In — to  escape  the  peril  in  which  he  was 
placed  by  the  act  of  the  driver  of  the  auto- 
mobile In  crossing  the  intersection  of  its 
streets  over  its  center.  Instead  of  circling 
around  it  Unless  the  respondent  In  thus 
being  on  the  wrong  side  of  the  street  acted 
other  than  as  an  ordinarily  prudent  person 
would  have  acted  under  like  or  similar  cir- 
cumstances, he  was  not  guilty  of  negligence, 
and  manifestly  It  cannot  be  concluded  that 
he  did  not  so  act  from  the  facts  as  found. 
On  the  other  hand,  no  necessity  compelled 
the  driver  of  the  appellants'  automobile  to 
be  on  that  side  of  the  street.  If  the  back- 
ing automobile  interfered  with  his  direct 
course.  It  was  his  duty  to  slow  up  or  stop 
until  the  course  was  clear  before  proceed- 


ing. He  had  no  right  to  turn  into  the  wrong 
side  of  the  street  when  by  so  doing  he  would 
put  the  respondent  in  danger. 

Other  objections  are  made  to  the  suffi- 
ciency of  the  findings,  but  we  do  not  think 
they  require  q;>eclal  consideration.  In  our 
opinion  the  findings  show  negligence  in  the 
several  particulars  found  by  the  court  and 
are  plainly  suffldott  to  support  a  judgment 
founded  thereon. 

[2]  It  is  further  contended  that  there  is  a 
fatal  variance  between  the  facts  constituting 
the  negligence  aa  alleged  in  the  complaint 
and  the  facts  constituting  negligence  as 
found  by  the  court  The  difference  pointed 
out  is  that  the  respondent  in  his  complaint 
did  not  correctly  describe  the  position  and 
course  of  the  appellants'  automobile  immedi- 
ately preceding  the  accident  and  described 
the  place  of  the  collision  as  occurring  "about 
3  feet  from  the  curb  at  the  northwest  cor- 
ner of  said  Sprague  avenue  and  Stevens 
street"  whereas  the  collision  occurred,  as 
found  by  the  court  some  20  feet  north  of 
this  point  But  these,  if  variances  at  all, 
are  not  fatal  variances.  They  were  not  of 
the  substance  of  the  Issnea  They  <»uld  re- 
quire reversal  only  in  the  case  they  misted 
the  appellants  to  their  injury,  and  of  this 
there  is  nothing  in  the  record. 

The  judgment  is  affirmed. 

PARKEfi,  C.  J.,  and  METCHBm  TOI/- 
MAN,  and  BBIDGliiS,  JJ.,  concur. 


WHITE  V.  T.  W.  LITTLE  CO.  et  aL 
(No.  16939.) 

(Supreme  Court  of  Washington.    Feb.  14, 
19^.) 

1.  Evidence  <S=>442(6)  —  Wrltteo  coadltlonal 
sale  contraots  presumed  to  oontain  all  th« 
elemonts  of  the  contraots  and  oral  agree- 
ments not  provable. 

Where  orders  for  trucks  and  trailers  pro- 
vided that  at  the  time  of  delivery  conditional 
sales  contracts  would  be  executed,  and  add^, 
"No  verbal  agreement  recognized,"  the  condi- 
tional sales  contracts  executed  when  the  trucks 
arrived  are' presumed  to  contain  all  the  ele- 
ments of  the  contracts,  and  oral  agreements 
concerning  the  times  and  places  of  delivery  and 
the  tools  to  be  included  cannot  be  proved  to 
vary  the  written  contracts. 

2.  Sales  «=3l79(3)— Aoceptanoe  waives 'delay 
In  delivery,  nnleas  qualified  by  reservation  of 
right  to  claim  damages. 

A  vendee's  acceptance  of  property  in  fulfill* 
ment  of  an  executory  contract  of  sale  is  a 
waiver  of  the  objection  that  it  was  not  delivered 
at  the  time  agreed,  unless  his  acceptance  waa 
qualified  by  a  reservation  of  the  right  to  claim 
damages  caused  by  the  delay. 
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3.  R«f*rMatlOB  of  IntniHaBtt  «=>23— SaiiM's 
aote  held  oppraasive  and  eoerelva,  hat  hayar 
aot  eatitled  to  ralief  whara  oomplalat  or  pre- 
test Bot  made. 
Where  a  buyer  of  trucks  was  unable  to 
purchase  other  trucks,  and  had  a  large  amonnt 
of  lumber  that  had  to  be  moved  and  a  great 
number  of  men  employed,  who  were  forced  to 
remain  idle  waiting  for  the  tracks,  the  refusal 
•f  the  seller  to  deliver  the  trucks  and  his 
threats  to  leave  them  with  the  carrier  or  di- 
vert them  to  another  point,  unlesa  the  buyer 
would  sign  conditional  sales  contracts  -provid- 
ing for  higher  prices  than  those  specified  in  the 
orders  previously  given,  were  oppressive  and 
eoerdve;  hut,  where  the  contracts  merely  call- 
ed for  future  payments  in  installmenta,  the 
utmost  that  the  buyer  could  demand  was  a 
reformation  of  the  contracts,  and  he  was  not 
entitled  to  that  relief  in  the  absence  of  any 
complaint  or  protest  at  the  time. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  W.  B.  White  against  the  T.  W. 
Little  Company  and  another.  From  a  Judg- 
ment for  defendante  on  demurrer,  plaintiff 
appeals.    Affirmed. 

Cooley,  Horan  &  Mulvlblll,  of  Bverett,  for 
appellant 

Wm.  H.  Pratt,  at  Tacoma,  for  respondents. 

HOLCOMB,  J.  This  action  arose  from  the 
«zecntlon  of  two  orders  for  the  sale  of  two 
tracks  and  two  trailers.  A  complaint,  omlt- 
.tlng  the  formal  parts,  was  filed  In  words  as 
folloiws: 

"That  on  the  22d  day  of  June,  1920,  the  plain- 
tiff made  the  following  contract  in  writing  for 
a  truck  and  trailer: 

"  'Bverett,  Waab.,  U.  8.  A.,  «/«,  ■» 
••  T    W    Little  Co.                         Order  No.  — — 
"  •Invoice  No. 

"  'Please  enter  my  older  tor  tbe  toUowIng: 
OiuntltT.  Model.  DewsrlpUon.  Price, 

one  R      •..■    Blgnal  Trucks        16,800.00 

One  7%  ton  Trailer  tIBO.OO 

••  'K  other  trailer  selected  price  to  be  arranged. 

•"To  be  delivered  on  arrival,  lor  which  I  agree 
to  pay  the  ram  ot  seven  thousand  five  hundred  tUty 
and  noAOO  dollars  (»7,550.00)  t.  o,  b.  BvereU;  terms, 
balance  at  S  per  cent.,  12  months. 

"  'I  herewith  hand  you  advance  payment  allow- 
ance on  secondhand  model  M.  Signal,  motor  No. 
438S,  ebaasla  No.  2908,  trailer  of  three  thousand  Ave 
hundred  dollars  ($3,&00.00)  as  guaranty  ot  good  lalth, 
which  hmount  shall  be  deducted  from  the  above 
price  at  final  settlement. 

"  'Sold  by  0.  P.  Abbott, 

"  'Aeeepted:    T.  W.  UtUe  Co.,  by  T.  W.  Uttle. 
"'CSlgned.]   W.  B.  White. 
"  'Address:    $6S2  Rucker   Ave. 

"  'At  the  time  of  delivery  a  conditional  sales  con- 
tract will  be  (xecnted  In  the  regular  form  of 

iianiTlin  tbe  title  nntll  full  payment. 

'■  'No  verbal  agreement  recognised,' 

'That  before  the  defendant  Little  Company 
acted  on  said  order  the  plaintiff  selected  an- 
other type  of  trailer  at  an  agreed  purchase 
price  of  $1,800,  making  the  total  purchase  price 
of  truck  and  trailer  In  said  order  $7,600. 


"That  there  was  to  be  shipped  with  said  or-  ^ 
der  a  kit  of  tools  to  be  used  with  said  truck  ' 
and  trailer  of  the  value  of  $75. 

"That  the  plaintiff  was  informed  by  the  de- 
fendant Little  Company,  through  its  agents,  the 
said  truck  was  then  manufactured  and  rea4y 
for  shipment  at  the  factory  of  the  manufactur- 
er at  Detroit,  Mich.,  and  that  they  would  wire 
the  order  and  said  truck  would  arrive  at  Bver- 
ett not  later  than  10  days  from  the  date  of 
said  order. 

"Tliat  said  truck  was  not  manufactured  at 
the  time  of  said  order  and  had  to  be  manu- 
factured before  said  order  could  be  filled,  and 
said  truck  was  not  shipped  to  Everett  at  all, 
but  was  shipped  to  Taconuk,  Wash.,  and  ar- 
rived at  Tacoma  on  the  15th  day  of  September, 
1920,  and  the  defendant  T.  W.  Little  Company 
did  not  deliver  possession  of  said  truck  to  this 
plaintiff  until  the  2^d  day  of  September,  1920. 

"That  by  the  delay  in  the  shipping  and  de- 
lay in  tbe  obtaining  possession  of  said  truck 
this  plaintiff  was  damaged  in  the  sum  of  $40 
per  day  for  a  period  of  67  days. 

"For  a  aecond  cause  of  action  the  plaintiffs 
allege: 

"Haintiffs  reallege  paragraphs  I,  II,  III,  and 
rv,  and  n^ake  them  a  part  of  their  second  cause 
of  action,  and  further  allege: 

"That  he  was  compelled  to  send  to  Ronton, 
Wash.,  to  get  possession  of  said  truck  and 
trailer.  That  the  defendant  T.  W.  Little  Com- 
pany refoaed  to  dalivar  the  aame  at  Everett, 
Wash.  That  plaintiff  was  forced  to  pay  the 
sum  of  $S0  to  bring  said  truck  and  trailer  from 
Renton,  Wash.,  to  Everett,  Wash.,  and  said 
sum  was  a  reasonable  sum  for  said  service,  and 
plaintiff  was  damaged  in  said  sum. 

"As  a  fourth  cause  of  action  plaintiff  alleges 
paragraphs  I,  II,  m,  and  IV,  and  makes  them 
a  part  of  the  fourth  cause  ot  action,  and  fur- 
ther alleges: 

"That  said  truck  arrived  at  Tacoma,  Wash., 
on  September  IB,  1020.  That  upon  the  arriv- 
al of  said  truck  this  plaintiff  demanded  pM- 
session  of  the  siAae.  That  the  defendant  T.  W. 
little  Company  refused  to  permit  plaintiff 
possession.  That  defendant  T.  W.  little  Com- 
pany was  insolvent,  and  refused,  neglected, 
and  waa  unable  to  pay  to  the  transportation 
company  the  freight  thereon,  and  said  traivi- 
portatlon  company  refused  to  permit  the  plain- 
tiff to  inspect  said  truck,  and  said  defendant  T. 
W.  Little  Company  refused  to  get  possession 
from  said  transportation  company  and  deliver 
the  same  to  plaintiff  unless  plaintiff  would  ex- 
ecute the  contract  marked  Exhibit  A,  and 
attached  hereto  and  made  a  part  of  this  cote* 
plaint 

"That  plaintiff  was  unable  to  purchase  other 
trucks.  That  plaintiff  had  a  large  amount  of 
lumber  that  he  had  to  remove.  That  he  had 
a  great  number  of  men  employed,  who  were 
forced  to  remain  idle  waiting  for  said  trucks. 
That  there  were  no  other  trucks  in  the  market 
procurable  by  the  plaintiff  at  said  time  similar 
to  the  trucks  ordered  herein,  and  if  plaintiff 
did  not  rfgn  the  contract,  Eixfaibit  A,  he  would 
lose  a  larger  sum  of  money  which  he  had  In- 
vested in  timber,  and  lose  the  sum  of  money 
which  he  had  advanced  to  the  defendant  herem 
and   agreed  to  pay  under  said  contract  end 
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that  he  woold  bave  no  rceoarae  for  said  loss. 
That  th«  said  defendant  T.  W.  Little  Company 
threatened  to  leave  said  car  with  said  trans- 
portation company  or  divert  it  to  other  points, 
and  as  a  result  of  said  acts  on  the'  part  of  safd 
defendant  T.  W.  little  Company,  acting 
through  its  agent,  T.  W.  little,  the  said  plain 
tiS  signed  and  executed  Bzhibit  A.  That  under 
said  Exhibit  A  he  was  required  to  pay  for  said 
truck  and  trailer  the  sum  of  $7,990.10,  whereas 
said  defendant  had  agreed  to  sell  aaid  car  as 
in  the  order  above  set  forth  for  the  sum  of 
$7,600.  That  said  Exhibit  A  was  executed  hx 
said  plaintilf  under  duress  as  aforesaid. 

"For  a  fifth  cause  of  action  against  the  de- 
fendant, plaintifF  alleges: 

"That  on  the  18th  day  of  July,  1920,  the 
plaintiff  and  the  defendant  entered  into  the 
following  contract  of  sale:  . 

''  'Everett.  Wa»li.,  U.  B.  A.,  T/M,  '». 
"T.  W.  UtUe  Co.: 
"  'Pleaxe  enter  our  order  tor  the  folloviiur: 

"  'Order  Ko. 

"  'Invoice  No. 

Quantity.       Make.       Model.       DsKriptlon.       Price. 
1  Signal     U.  or  R.     3^  or  5  ton  Signal 

truck  and  trailer 
"  TkU  la  a  credit  memo  to  apply  on  etther  tU 
or  S  ton  Signal.. 

"  To  be  delivered  aa  eoon  as  poaalbia  after  or- 
dered shipped. 

"  "For  which agree*  to  pay  the  sum  of  mar- 
ket price  on  either  truck  at  time  of  delivery  (| ) 

f.  o.  b.  — — ;  terms  to  be  arranged  same  ai  other 
deal. 

"  '  herewith  hand  you  advance  payment  of 

allowance  for  one  used  3Vi-ton  Signal  truck  to  be 
dollars  ((3,500.00)  as  guaranty  of  good  faith,  which 
amount  shall  be  deducted  from  the  above  price  at 
final  settlement. 

"  'Sold  by 

"'Accepted:  T.  W.  UtUe  Co.,  by  T.  W.  UUle. 
President. 

••■rsigned.]    W.  B.  White. 
'*  'Address:    3532  Rucker  Ave. 
"  'At  the  time  of  delivery  a  conditional  sales  con- 
tract will  be  executed  In  the  regular  form  Of  re- 
aervlng  title  until  full  payment. 
"  'No  verbal  agreement  recogAed.'  " 

"That  said  truck  and  trailer  was  to  cost  f7,- 
600,  furnished  complete  with  kit  of  tools. 

"That  defendant  failed,  neglected,  and  refused 
to  deliver  any  tools  with  said  truck  and  plain- 
tiff was  damaged  in  the  sum  of  $75. 

"As  a  sixth  cause  of  action  against  the  de- 
fendant T.  W.  Little  Company,  this  plaintiff 
realleges  paragraphs  I  and  II  of  the  fifth  cause 
of  action,  and  further  alleges: 

"That  plaintiff  was  compelled  to  send  to  Ren- 
ton,  Wash.,  to  get  possession  of  said  truck  and 
trailer.  That  the  defendant  T.  W.  Little  Com- 
pany refused  to  deliver  the  same  at  Everett, 
Wash.  That  plaintiff  was  forced  to  pay  the 
sum  of  $60  to  bring  said  truck  and  trailer  from 
Benton,  Wash.,  to  Everett,  Wash.,  and  said 
sum  was  a  reasonable  sum  for  said  services 
and  plaintiff  was  damaged  said  sum. 

"As  a  seventh  cause  of  action  this  plaintiff 
alleges: 

"That  said  truck  arrived  at  Tacoma,  Wash., 
on  September  16,  1920.  That  upon  the  arrival 
of  said  truck  this  plaintiff  demanded  posses- 
sion of  the  same.  That  the  defendant  T.  W. 
little  Company  refused  to  permit  plaintiff  pos- 
session. That  defendant  T.  W.  little  Com- 
pany was  insolvent,  and  refused,  neglected,  and 


was  anaUe  to  {My  to  the  tranaportation  com- 
pany the  freight  thereon,  and  said  transporta- 
tion company  refused  to  permit  the  plaintiff  to 
inspect  said  truck,  and  said  defendant  T.  W. 
Little  Company  refused  to  get  possession  from 
said  transportation  company  and  deliver  the 
same  to  plaintiff  unless  plaintiff  would  execute 
the  contract  marked  Exhibit  B,  and  attached 
hereto  and  made  a  part  of  this  complaint. 

"That  plaintiff  was  unable  to  purchase  other 
trucks.  That  plaintiff  had  a  large  amount  of 
lumber  that  he  had  to  remove.  That  he  had 
a  great  number  of  men  employed,  who  were 
forced  to  remain  idle  waiting  for  said  trucks. 
That  there  were  no  other  trucks  in  the  market 
procurable  by  the  plaintiff  at  said  time  similar 
to  the  trucks  ordered  herein,  and  if  plaintiff  did 
not  sign  the  contract.  Exhibit  B,  he  would  lose 
a  large  sum  of  money  which  he  had  invested  in 
timber,  and  lose  the  sum  of  money  which  he 
had  advanced  to  the  defendant  herein  and 
agreed  to  pay  under  said  contract,  and  that  he 
would  have  no  recourse  for  said  loss.  That  the 
said  defendant  T.  W.  Little  Company  threat- 
ened to  leave  said  car  vrith  said  transportation 
company  or  divert  it  to  another  point,  and  as  a 
result  of  said  acts  on  the  part  of  aaid  defendant 
T.  W.  Little  Company,  acting  through  its  agent, 
T.  W.  Little,  the  said  plaintiff  signed  and  ex- 
ecuted Exhibit  B.  That  under  said  Exhibit  B 
he  was  required  to  pay  for  said  truck  and  trail- 
er the  sum  of  $S.183.04,  where  said  defendant 
had  agreed  to  sell  said  car  as  in  the  order 
above  set  forth  for  the  sum  of  $7,600.  That 
said  contract.  Exhibit  B,  was  executed  by  said 
plaintiff  under  duress  as  aforesaid. 

"That  the  defendant  T.  W.  Little  Company 
has  assigned  all  its  right,  title,  and  interest  in 
said  contract  to  H.  K.  Todd,  defendant  herein, 
as  security  for  a  loan;  the  amount  of  said  loan 
being  unknown  to  this  plaintiff." 

Upon  this  complaint  the  plaintiff  prayed 
for  Judgment  on  the  first  cause  of  action  for 
$2,860;  on  the  second  cause  of  action  for 
$75;  on  the  third  cause  of  action  $50;  on 
the  fourth  cause  of  action  $390 ;  on  the  fifth 
cause  of  action  $75;  on  the  sixth  canse  of 
action  $50;  on  the  seventh  canse  of  action 
$583;  that  these  contracts,  A  and  B,  be  re- 
formed by  the  court  to  comply  with  the  or- 
ders set  forth  in  said  complaint,  or  the  same 
be  canceled  for  duress  Imposed  upon  the 
plalnttfC;  and  that  if  the  same  are  not  can- 
celed the  amount  of  the  judgment  herein 
prayed  for  be  ordered  offset  against  the 
plaintiff  to  be  made  under  said  contracts  A 
and  B,  and  the  plaintiff  have  such  other  re- 
lief as  may  seem  justifiable  from  the  facts 
or  equities  in  the  matter. 

Exhibit  A  is  a  conditional  sale  contract 
dated  September  16,  1920,  by  which  the  re- 
spondent T.  W.  little  Company  agrees  tx> 
sell  to  appellant,  as  equipped,  one  model  "&" 
Signal  truck  and  one  8^-ton  Pacific  Car  & 
Foundry  Company  trailer,  for  the  sum  of 
$7,990.10,  upon  installments,  as  follows: 
$3,600  to  be  paid  on  the  16th  day  of  Septem- 
ber, 1920,  and  $374  on  the  16th  day  of  eacb 
month  thereafter  until  the  full  sum  is  paid, 
the  tittle  to  remain  in  the  vendor,  and  if  any 
default  Is  made  In  any  payment,  or  if  the 
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Tendor  at  any  time  deems  Itself  Insecnre,  It 
may  take  possession  of  the  property,  retain 
all  payments  made  as  liquidated  damages,  or 
may  sell  the  property  under  a  mortgage  fore- 
closure, and  apply  the  proceeds  to  any  defi- 
ciency, and  have  a  deficiency  judgment  for 
the  balance,  with  allowances  for  costs,  etc., 
%vhlch  contract  Is  signed  ty  vendor  and  ven- 

dec 

Exhibit  B  Is  Identical  with  Exhibit  A,  ex- 
cept that  the  total  amount  to  be  paid  under 
Exhibit  B  is  $8,183.04,  and  installments  of 
$390  are  to  be  paid  on  the  same  day,  and  the 
last  installment  is  $393.04,  and  the  number 
of  the  truck  and  trailer  la  different 

To  this  complaint  each  of  the  defendants 
filed  a  general  demurrer  on  the  ground  that 
ttae  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  actlOD.  The  lower 
court  sustained  these  demurrers,  aud,  the 
plaintitC  refusing  to  further  plead,  the  court 
signed  and  entered  a  judgment  dismissing  the 
action,  and  from  tills  Judgment  the  plaintiff 
appeals  to  this  court 

There  Is  no  doubt  that  as  to  the  first  sec- 
<md,  tUrd,  fifth,  and  sixth  causes  of  action, 
as  set  forth  in  the  complaint  of  appellant 
the  demurrers  were  properly  sustained. 

The  first  cause  of  action  was  for  damages 
at  the  rate  of  $40  per  day  for  «T  days'  delay 
In  the  delivery  of  one  of  the  trucks.  It  Is 
contended  that  It  was  orally  agreed  between 
the  parties  that  the  truck  would  be  delivered 
In  10  days,  but  was  not  delivered  until  the 
time  alleged.  It  Is  not  alleged,  however,  that 
there  was  any  protest  made  when  the  truck 
did  arrive,  and  it  Is  shown  that  appellant 
executed  his  written  promise  to  pay  for  the 
truck  when  It  arrived,  and  when  he  received 
It,  ai^arently  without  complaint  or  protest. 

The  second  cause  of  action  is  for  a  kit  of 
tools  alleged  to  have  been  agreed  to  be  a 
part  of  the  equipment  of  the  truck,  although 
the  written  agreement  signed  by  appellant 
states  that  he  accepts  the  truck  as  equipped. 

The  third  cause  of  action  alleged  Is  for 
$50  because  the  truc&  was  not  delivered  at 
the  place  where  appellant  contends  it  should 
have  been  delivered,  but  it  Is  shown  that  he 
received  It  at  the  other  place,  and  this  would 
seem  to  constitute  a  waiver  of  the  place  of 
delivery. 

The  fifth  cause  of  action  is  the  same  as 
the  second,  except  that  it  was  foi*  another 
kit  of  tools  on  another  truck;  but  the  con- 
ditions were  the  same. 

The  sixth  cause  of  action  Is  the  same  as 
the  third,  except  that  it  applies  to  another 
truck;  but  the  conditions  of  receiving  are 
the  same.  The  trucks  alleged  In  both  causes 
of  action  were  accepted  and  contracted  for 
in  writing. 

[1]  The  orders  contained  the  dause:  "No 
verbal  agreement  recognized."  When  the 
trucks  arrived  the  contracts  were  reduced  to 
writing  in  the  form  of  conditional  sale  con- 
tracts, which  are  presumed  to  contain  all  the 


elements  of  their  contracts.  Under  the  alle- 
gations as  to  these  causes  of  action  It  is 
plain  that  they  are  nothing  more  than  eBorta 
to  add  oral  agreements  of  the  parties  and 
thereby  vary  the  contracts,  which  cannot  be 
done.  Buffalo  Pitts  Co.  v.  Shrlner,  41  Wash. 
146,  82  Pac.  1016;  Farley  v.  Letterman,  87 
Wash.  641,  152  Pac.  515;  Western  Farquhar 
Machinery  Ck).  v.  Pierce,  108  Wash.  821, 185 
Pac.  670. 

[2]  As  to  the  failure  to  deliver  the  trucks 
on  time,  a  vendee's  acceptance  of  the  prop- 
erty in  fulfillment  of  an  executory  contract 
of  sale  is  a  waiver  of  objection  that  It  was 
not  delivered  at  the  time  agreed,  unless  his 
acceptance  was  qualified  by  a  reservation  of 
the  right  to  cl^im  damages  caused  by  the  de- 
lay. Minneapolis  Threshing  Machine  C!o.  v. 
Hutchins,  65  Minn.  89,  67  N.  W.  807 ;  86  Oyc. 
175. 

[3]  The  fourth  and  seventh  causes  of  ac- 
tion are  for  damages  alleged  because  appel- 
lant was  compelled,  under  duress,  to  sign 
the  contracts  for  the  purchase  of  the  trucks 
for  a  greater  amount  than  the  purchase  price 
of  the  trucks  as  named  In  the  original  or- 
ders. These  causes  of  action  come  near  stat- 
ing causes  of  action  for  some  relief,  but  fall 
short  as  we  shall  presently  show.  It  Is  to 
be  noted  that  they  contain  no  allegations 
that  the  contracts  were  signed  for  the  addi- 
tional amounts  over  the  original  orders,  un- 
der protest,  or  that  the  additional  amounta 
have  been  paid.  It  would  seem  that  the  ut- 
most that  appellant  could  demand  in  the  situ- 
ation shovra.  If  the  contracts  varying  from 
the  original  bargains  had  been  made  under 
protest,  would  be  the  r^ormatlon  of  the  con- 
tracts. If  it  be  conceded  that  his  allegations 
of  duress  are  sufficient.  Without  elaborate 
dlscusdon  upon 'r  the  subject  of  duress,  we 
have  held  Ot&t  the  recovery  of  excessive 
amounts  of  money  paid  under  duress,  or  re- 
straint of  goods,  by  a  demandant,  will  re- 
quire the  return  of  the  money  so  paid,  If  paid 
under  protest  Sunset  Copper  Co.  v.  Black, 
196  Pac.  640. 

We  are  of  the  opinion  that  the  situation 
shovrn  of  undue  advantage  and  oppression 
and  the  threats  alleged  to  have  been  made 
by  the  vendor  of  the  trucks  to  appellant 
when  the  trucks  arrived  were  oppressive  and 
coercive;  but,  in  the  absence  of  complaint 
or  protest  made  at  the  time,  we  cannot  hold 
the  payments  contracted  to  be  made,  but  not 
made,  to  have  been  Involuntary.  The  dis- 
tinction between  voluntary  and  involuntary 
payments  has  be<m  very  clearly  pointed  out 
In  many  cases.  Tripler  v.  New  York,  125  N. 
T.  617,  26  N.  B.  721;  S<dioley  v.  Mumford, 
60  N.  Y.  498 ;  Bates  v.  New  York  Insurance 
Co.,  3  Johns.  Cas.  (N.  T.)  238;  Buckley  v. 
New  York,  30  App.  Dlv.  463,  62  N.  T.  Supp. 
462;  Carew  v.  Rutherford,  106  Mass.  1.  8 
Am.  Rep.  2S7;  Radich  r.  Hutchins,  95  U.  S. 
210.  24  L.  Ed.  4091. 
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In  the  la«t<Itad  case  ICr.  Jiistlce  Field 
stated: 

"To  constitute  the  coercion  or  duress  vhich 
will  be  regarded  as  safflcient  to  make  a  payment 
involiuitary,  •  *  *  there  must  be  some  ac- 
tual or  threatened  exercise  of  power  possessed, 
or  belieTed  to  be  possessed,  by  the  party  ex- 
acting  or  receiving  the  payment  over  the  person 
or  property  of  another,  from  which  the  latter 
has  no  other  means  of  immediate  relief  than 
by  making  the  payment." 

In  Bates  v.  New  Tork,  supra,  It  was 
stated: 

"The  equitable  extension  of  this  kind  of  ac- 
tion has  of  late  been  so  liberal,  that  it  will  lie 
to  recover  money  obtained  from  anyone,  by  ex- 
tortion, imposition,  oppression,  or  taking  an 
undue  advantage  of  his  situation.  In  the  pres- 
ent case,  there  was,  at  least,  an  undne  advan- 
tage taken  of  the  plaintiff's  situation.  •  •  • 
The  money  being  inequitably  demanded  of  him, 
be  must  be  presumed  to  have  paid  it,  relying  on 
his  legal  remedy  to  recover  it  back." 

And  in  BncUey  y.  New  York,  supra,  it  was 
said: 

"There  is  no  ironclad  rule  which  confines  an 
involuntary  payment  to  cases  of  duress  of  per- 
son or  restraint  of  goods.  Money  compulsorily 
paid  to  prevent  an  injury  to  one's  property 
rights  comes  within  the  same  principle." 

Under  these  authorities  had  appellant  paid 
the  sums  alleged  in  his  fourth  and  seventh 
causes  of  action  in  excess  of  the  sums  agreed 
upon  to  be  paid  for  the  trucks,  and  under 
the  threats,  undne  advantages,  and  oppres- 
sion alleged,  on  the  part' of  the  vendor,  un- 
der protest  at  the  thne,  we  should  say  he 
would  be  entitled  to  recover  such  excess  sums 
so  exacted;  but,  so  far  as  the  pleadings 
show,  there  was  no  complaint  or  protest 
made  at  the  time,  and  writings  only  were 
executed  for  the  future  payments  for  the 
trucks  in  installments.  The  most  that  could 
be  said  would  be  that,  under  such  circum- 
stances, had  the  payments  been  made  under 
protest  and  involuntarily  and  under  such  re- 
straint and  duress,  he  would  have  been  en- 
titled to  the  reformation  of  the  agreements. 
He  has  not  alleged  facts  sufficient  to  so  en- 
title him  In  this  action  as  to  these  caAses 
of  action. 

The  Judgment  is  therefore  affirmed. 

PARKBB,  a  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVBY,  JJ.,  concur. 


HEL8LEY  v.  AMERICAN   MINERAL  PRO- 
DUCTION   CO.    (No.    16591.) 

(Supreme  Court  of  Washington.    Peb.  6, 1922.) 

I.  Actloa  «s»53(3)— More  thai  one  salt  siala* 
talaable  oa  divisible  contraot 
Whether  more  than  one  suit  can  be  brought 
to   recover   on   a  single   contract  depends   on 


whether  or  not  that  contract  is  divisible  or  in- 
divisible, and  whether  the  contract  is  divisible 
or  indivisible  must  be  determined  on  the  bare 
facts  of  the  contract 

2.  Judgment  i8s>593— Contract  held  divisible, 
warranting  two  suits. 
Where  consideration  for  automobile  trucks 
was  $5,500  cash,  to  be  paid  four  days  after 
sale,  and  an  agreement  on  the  part  of  buyer  to 
pay  certain  designated  accounts  or  bills  of  the 
seller  which  were  then  due  and'  owing,  a  suit 
by  seller  to  recover  amount  he  was  required  to 
pay  on  debts  which  buyer  had  assumed  was  not 
barred  by  a  prior  recovery  of  the  $5,500  in 
money;  the  first  action  being  for  debt,  and 
the  second  for  breadi  of  contract. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;   R.  M.  Webster,  Judge. 

Action  by  F.  M.  Helsley  against  the  Ameri- 
can Mineral  Production  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revers- 
ed and  remanded,  with  directions. 

Zent  &  Jesseph,  of  Spokane,  for  appellant 
Post  Bussell  &  Higglns,  of  Spokane,  for 
respondent 

BBIOGES,  J.  The  chief  question  Involved 
In  this  appeal  is  concerning  spUtUug  causes 
of  action.    The  facts  are  as  follows: 

On  the  14th  day  of  July,  1917.  the  plaintiff 
sold  to  the  defendant  his  interest  in  certain 
automobile  trucks.  The  consideration  to  be 
paid  by  the  defendant  was,  first,  $5,500  in 
money,  to  be  paid  on  the  18th  of  July,  1917 
(four  days  after  the  sale);  and,  second,  the 
agrreement  on  the  part  of  the  defendant  to 
pay  certain  designated  accounts  or  bills  of 
the  plaintiff,  which  were  then  due  and  owing. 
Defendant  took  possession  of  the  trucks.  It 
refused  to  make  the  $5,500  money  payment 
on  the  date  agreed  on,  and  within  a  few  days 
thereafter  the  plaintiff  brought  suit  against 
It  to -recover  the  amount  of  such  cash  pay- 
ment This  suit  was  later  transferred  to 
the  United  States  District  Court  where,  aft- 
er trial.  Judgment  was  rendered  for  the  plain- 
tiff, and  that  Judgment  was  subsequently 
paid. 

This  suit  was  Instituted  several  months  aft- 
er the  sale  of  the  trucks,  and  its  purpose  was 
to  recover  of  defendant  $606.14,  being  the 
amount.of  bills  and  accounts  of  the  plaintiff 
which  the  defendant  bad  assumed  and  agreed 
to  pay  as  part  of  the  consideration  for  the 
sale  of  the  trucks,  and  which  the  plaintiff 
had  been  required  to,  and  did,  pay  previously 
to  the  bringing  of  this  action.  The  case  wan 
tried  to  the  court  without  a  Jury,  and  find- 
ings, substantially  in  accordance  with  the 
facts  as  we  have  stated  them,  were  made 
by  the  trial  court  That  court  further  found, 
and  we  think  correctly,  that  in  the  previous 
suit  the  plaintiff  testiUed  that  the  considera- 
tion for  the  trucks  was  the  sum  of  $5,500, 
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and  the  aEsumption  of  the  debts  heretofore 
mentioned.  It  appears  that  the  plaintiff  In 
that  action  did  not  seek  to  recover,  and  did 
not  recover,  anything  other  than  the  $5,000 
which  was  to  be  paid  in  cash,  although  he 
knew  that  the  debts  which  the  defendant 
agreed  to  pay  had  not  been  paid.  The  court's 
conclusion  was  that  the  case  should  be  dis- 
missed and  Judgment  was  entered  in  accord- 
ance therewith. 

The  plaintiff  has  appealed  from  that  judg- 
ment. There  Is  nothing  in  the  record  to 
■how  on  what  ground  or  for  what  reason  the 
case  was  dismissed;  but.  Judging  from  the 
briefs.  It  was  because  the  court  considered 
the  contract  of  sale  an  entire  and  Indivisible 
one,  and  that  the  appellant  was  bound  to 
make  all  of  his  recovery  In  one  action,  and 
that  the  action  In  the  federal  coiurt  was  a 
bar  to  further  suit  on  the  contract  These 
are  the  only  qnestlons  which  have  been  dis- 
cussed here. 

[1]  Whether  more  than  one  suit  can  be 
brought  to  recovOT  on  a  single  contract  de- 
pends on  whether  or  not  that  contract  is 
dlvlslUe  or  indivisible.  The  courts  and  au- 
thorities can  do  nothing  more  than  lay  down 
general  rules  concerning  this  question,  and 
such  rales  are  seldom  determinative  of  the 
questions  hrlsing  under  a  particular  contract. 
Whether  a  contract  is  divisible  or  indivisible 
must  be  determined  upon  the  bare  facts  of 
that  contract  The  general  rule  is  laid  down 
In  1  0.  J.  1106,  as  follows : 

"The  application  of  the  rule  is  restricted 
entirely  to  claims  or  causes  of  action  which 
are  single  and  indivisible ;  and  it  does  not  pre- 
vent the  bringing  of  separate  actions  npon  sep- 
arate and  distinct  causes  of  action,  whettier 
soch  causes  arise  out  of  contract  or  tort,  and 
notwithstanding  they  are  of  such  a  character 
Oiat  they  might  properly  be  Joined  in  the  same 
action,  this  drcnmstance  being  immaterial  ezi 
cept  as  authorising  the  court  in  proper  cases 
to  order  a  consolidation  of  the  different  actions. 
Nor  is  there  any  splitting  of  causes,  where  the 
demand  which  is  the  subject  of  the  second  ac- 
tion was  not  due  at  the  time  of  the  first  ac- 
tion." 

The  mle  as  given  In  24  Am.  ft  £!ng.  Knc. 
(2d  Ed.)  p.  786,  Is  as  follows: 

"The  rule  is  well  established  that  a  single 
and  indivisible  cause  of  action,  whether  fonnd- 
ed  upon  a  contract  or  a  tort  cannot  be  divided 
and  made  the  subject  of  several  suits.  All  the 
items  which  go  to  make  up  the  demand  must  be 
recovered  in  a  single  action.  If  the  party  en- 
titled thereto  brings  an  action  for  a  part  only 
of  such  demand,  a  judgment  therein  will  for- 
ever estop  him  from  bringing  suit  for  the  resi- 
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In  the  case  of  Harsin  v.  Oman,  68  Wash. 
281,  123  Pac.  1,  this  court  said: 

"While  it  Is  admitted  there  can  be  but  one 
recovery  upon  the  same  cause  of  action,  this 
does  not  mean  the  subject-matter  of  a  cause 


of  action  can  be  litigated  but  once.  It  may  be 
litigated  as  often  as  an  independent  cause  of 
action  arises  which,  because  of  its  subsequent 
creation,  could  not  have  been  litigated  in  the 
former  salt  as  the  right  did  not  then  exist" 

[2]  We  are  satlstied  that  the  action  in  the 
federal  court  was  not  a  bar  to  this  action. 
The  consideration  Involved  in  the  contract 
was  of  two  different  kinds,  one  a  cash  pay- 
meat,  and  the  other  an  agreement  to  pay 
certain  debts  of  the  appellant.  The  money 
payment  was  to  be  made  on  a  date  fixed, 
but  the  time  for  paying  the  appellant's  debts 
was  not  fixed,  and  the  respondent  had  a 
reasonable  time  within  which  to  pay  them. 
The  action  in  the  federal  court  was  one  for 
debt;  the  action  here  Is  for  the  breach  of  a 
contract  For  these  reasons  we  are  satisfied 
that  the  api>ellant  was  entitled  to  maintain 
this  action. 

The  trial  court  found  appellant  was  en- 
titled to  recover  if  the  suit  in  the  federal 
court  did  not  bar  him,  but  It  did  not  find 
the  amount  of  the  debts  which  the  respond- 
ent had  agreed  to  pay  and  had  not  paid. 
TiM  testimony,  however,  shows  that  the 
amount  the  appellant  la  entitled  to  recover 
is  the  sum  of  $595.14. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  enter .  judgment  for  .the  appellant  and 
against  the  respondent  In  the  sum  of  $585.14. 

PARKER,  C.  J.,  and  FULLBRTON  and 
MITCHBLI^  33.;  concur. 


WRIGHT  V.  J.  F.  DUTHIE  &  CO. 

(No.  16673.) 

(Supreme  Court  of  Washington.    Feb.  4, 1922.) 

1.  Contraots  «=»323(l)  —  EvMenoe  held  te 
make  question  of  plalBtifTs  brsaoh  of  oon- 
traot  a  Jury  question. 

In  an  action  to  recover  the  profits  plaintiff 
would  have  made  npder  a  contract  for  work 
on  ships  under  construction,  where  defendant 
claimed  the  termination  of  the  contract  was 
justified  by  the  breach  of  plaintiffs  agreement 
to  do  the  work  in  a  workmanlike  manner,  evi- 
denee  heli  to  make  it  a  question  for  the  jury 
whether  the  manner  in  which  plaintiff  was  do- 
ing the  work  justified  his  discharge  by  defend* 
ant 

2.  Damages  e=3l90— Evidenoe  held  suffloiently 
definite  to  sapport  recovery  for  loss  of  profits 
oa  ship  oontraot 

In  an  action  to  recover  the  profits  plaintiff 
lost  by  defendant's  refusal  to  permit  him  to 
finish  his  contract  for  work  upon  ships,  evi- 
dence of  the  cost  of  the  work  before  his  dis- 
charge and  estimates  of  the  percentage  of  the 
work  completed  is  sufficiently  definite  to  entitle 
plaintiff  to  recover  the  profits  he  would  have 
made. 
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8.  Damage*  «s»IOO— EvMenoe  held  not  to  show 
compeBtatlon  made  for  contraotor**  time  la 
addition  to  lost  proflts. 
Where    plaintUf    claimed    recovery    of    the 

profits  he  would  have  made  on  a  contract  for 


*ork  on  ehlps  under  construction,   if  defendant  P*'l"*i'' 


Actton  by  Lee  Wright  against  7.  F.  Dat- 
tale  &  Co.,  a  coi^ratlon.  Judgment  for 
plaintiff,  and  defendant  appeals.    ACQrmed. 

Bngle,  Merritt  &  Bogle,  of  Seattle,  for  vp- 


had  permitted  the  completion  of  the  contract, 
evidence  showing  the  cost  of  the  work  already 
done,  Indudlng  an  allowance  to  plaintiff  for  his 
personal  services,  and  an  estimate  of  the  per- 
centage of  the  completion  of  the  work  when  the 
contract  was  terminated  by  defendant,  held  not 
to  show  that  plaintiff  was  permitted  to  recover 
for  his  personal  services  in  addition  to  recov- 
ery of  the  profits  he  would  have  made,  if  he 
had  been  permitted  to  complete  the  contract. 

4.  Damage*  «=s>40  (2)— Contractor  wrongfally 
dlaoharged  I*  not  limited  to  amount  aaved  on 
eontraot  price. 


John  r.  Dore,  of  Seattle,  for  respondent. 

MITCHELL,  J.  Thla  iB  an  action  by  Lee 
Wright  aginst  J.  F.  Duttaie  ft  Co.,  a  corpora- 
tion, to  recover  damages  for  the  breadi  of  a 
contract  by  whldi  he  undertook  to  perform 
certain  work  upon  two  steel  vessels  mtder 
construction  in  the  corporation's  yard  at 
Seattle.    The  contract  was  as  follows: 

"Seattle,  Wash.,  Blarch  31,  1921. 
"I,  the  undersigned,  agree  to  do  all  Uie  chip- 
ping,  caulking,   and   packing,   and  to  test  the 
tanks,  on  the  coal  carriers  known  as  Hnlla  No*. 


Where  defendant  wrongfully  discharged  j  36  and  87,  for  the  sum  of  five  thousand  two 
plaintiff  and  prevented  the  completion  of  a  con-  i  hundred  fifty  ($6,250)  dollars  per  huU.  It  is 
tract  for  work  on  defendant's  ships,  plaintiff  |  understood  and  agreed  that  this  figure  covers 


is  not  limited  to  recovering  as  damages  the 
difference  between  the  amounts  'theretofore 
paid  to  plaintiff  and  expenditures  of  defendant 
in  completing  the  contract  and  the  contract 
price,  but  can  recover  the  profits  he  would 
have  made  if  he  had  been  permitted  to  complete 
his  contract 

S.  Damages  «=s2 1 8— Instruction  held  not  ob- 
jectionable for  failure  to  limit  recovery  to 
damages  alleged. 
In  an  action  to  recover  the  profits  plaintiff 


the  whole  cpst  of  this  work,  which  is  to  be 
done  in  accordance  with  the  plans  and  specifi- 
cations covering  said  ships.  Lee  Wright. 

"We  agree  to  the  above,  with  the  understand- 
ing that  said  work  Is  to  be  performed  in  a 
workmanlike  manner  and  completed  when  need- 
ed, due  allowance  to  be  made  in  the  event  of  a 
strike.  J.  F.  Dnthie  &  Co., 

"By  J.  F.  Sntble,  Preiddent" 

It  was  alleged  that  the  plaintiff  entered 
upon  the  performance  of  the  contract,  and 


would  have  made  if  defendant  had  permitted ;  tij^j  defendant  without  reasonable  excuse  re- 
him  to  complete  his  contract,  an  instruction  j^^^^  ^  ^^^  ^^^  ^  complete  it,  whereby 
that,  if  the  Jury  found  for  plaintiff,  they  should  j^  damaged  In  the  sum  of  $4,500.    The 

allow  him  such  amount  as  would  fairly  com-l"  .""  "~  *  "  "7;  7  •  I  JZ\^  w  I 
peneate  him  for  the  damages,  if  any,  estahUshed  *f' endant  answered  that  plaintiff  breached 
by  the  evidence  because  of  defendant's  action,  I  "»e  contract  by  the  unworkmanlike  manner 
was  not  objectionable  for  f aUing  to  limit  the  ,  In  which  he  performed  It,  for  which  reason 
damages  to  lost  profite,  so  that  the  Jury  might  \  defendant  canceled  the  contract  and  there- 
have  allowed  plaintiff  for  loss  of  his  time;  after  completed  the  work,  and  it  denied  that 
there  being  neither  allegation  nor  probf  of  dam-  j  plaintiff  suffered  any  damage.  The  case  was 
ages  for  loss  of  time.  i  tried  to  a  Jury,  which  returned  a  verdict  for 

6.  Trial  «=,260(!0)-RefusaI  of  rMiuested  lB.|">e  full  amount  sued  for.  I>«fndai»t  moved 
strmtloa,  covered  by  oorrwit  iastruction,  not  'o«"  «  Jndgment  n.  o.  v.  or.  In  the  alternative, 
gpfQf^  ,  for  a  new  trial,  both  of  which  motions  were 

Where  the  court  had  given  a  correct  in-  denied.  Judgment  upon  the  verdict  was  en- 
struction  that  the  measure  of  damages  was  the  tered  In  favor  of  the  plaintiff,  from  which 
excess,  if  any,  of  the  price  plaintiff  was  to  re-  the  defendant  has  appealed, 
eeive  under  the  contract  over  what  it  would  [1]  It  Is  contended  by  the  appellant  that 
have  cost  him  to  perform  the  contract,  refusal  the  evidence  shows  the  respondent  breached 
of  a  requested  instruction  in  different  language  the  contract  and  failed  to  prove  recoverable 
on  the  same  subject  was  not  prejudicial.  :  damages.    In  the  construction  of  a  steel  ves- 

7   Trial  «=.234(7)-«n8tructlon  on  burden  ef  '^  tlie  rt^ets  are  supposed  to  be  driven  wa- 
'prcof  held  sufficient.  ter-tight  and  tested  with  a  hammer  prior  to 

In  an  action  to  recover  the  profits  which  the  work  of  caulking  and  packhag.  Appel- 
plaintiff  would  have  made  on  his  contract  for  lant  contends  that  the  rivethig  upon  these 
work  on  ships,  if  not  prevented  by  defendant,  two  hulls  was  done  in  the  usual  manner,  and 
where  the  only  damage  claimed,  or  aa  to  which  that  respondent  refused  to  caulk  thoee  on 
evidence  was  given,  was  the  loss  of  profits,  a  the  shell  of  the  vessels  without  extra  pay, 
general  instruction  that  the  burden  of  proof  which  was  refused  upon  the  idalm  that  there 
was  on  plaintiff  to  establish  the  allegations  of  ^^g  ^j^  excessive  number  of  leaking  rivets, 
his  complaint  was  soffldent.  Qn  the  contrary,  respondent  dalms  that  the 

,  usual  and  ordinary  driving  and  testing  of 

Eta  Banc  >  rivets  (sudi  as  was  specially  promised  him 

Appeal  from  Superior  Court,  King  Conn-  in  this  case)  required  that  not  to  exceed  5  or 

ty;  Calvin  S.  Ball,  Judge.  ,6  per  cent  should  require  caulking;  that  ap- 
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proximately  80  pcSr  cent  of  these  rlTOts  were 
not  drlTen  water-tight  and  needed  caulking; 
and  that  upon  his  reporting  It  he  agreed  to 
stand  one  half  of  the  extra  expense,  and 
that  appellant  agreed  to  pay  the  other  half. 

It  appears  that  In  caulking  rlTeta  proper 
care  must  be  taken  not  to  use  rough  or  sharp 
tools,  so  as  to  aToid  leaving  the  head  of  the 
rlTet  rough,  causing  it  to  rust  quicker,  and 
also  to  avoid  catting  into  the  plate  about  the 
rivet,  weakening  and  causing  It  to  rust  quick- 
er. Appellant  claims  that  the  respondent 
violated  this  rule  of  good  workmanship,  and 
continued  to  do  so  over  its  protest  On  the 
other  hand,  it  is  claimed  by  the  respondent 
the  tools  used  by  him  and  his  fvorkmen,  all 
of  whom  were  experienced  men,  were  prop- 
ec  and  kept  in  snltable  condition,  and  that 
their  work  was  good.  It  Is  also  claimed  that 
respondent's  manner  of  caulking  the  rivets 
when  the  tanks  of  the  vessel  he  commenced 
to  test  were  under  water  pressure  was  un- 
workmanlike and  not  •  permissible.  The  re- 
spondent contends  otherwise.  The  record 
shows  a  square  conflict  of  the  evidence  on 
these  several  matters  It  was  the  province  of 
the  Jury  to  decide. 

[2]  Upon  the  assignment  that  damages 
were  not  proven,  appellant  claims  the  re- 
spondent could  recover,  if  at  all,  only  the 
difference  between  the  contract  price  and  the 
amount  he  and  his  men  bad  been  paid,  plus 
what  it  would  have  cost  him  to  complete  the 
contract  including  his  own  time.  But  the 
case  was  clearly  one  of  lost  profits  on  the 
whole  contract  That  was  the  theory  on 
which  it  was  tried.  The  evidence  shows  that 
the  respondent  and  others  he  employed 
worked  on  the  Job,  and  that  until  the  con- 
tract was  canceled  by  the  appellant '  pay- 
ments had  been  made  from  time  to  time  up- 
on the  basis  of  $12  per  day  for  the  respond- 
ent and  each  of  his  men,  in  the  total  sum  of 
$3,839.60.  Respondent's  evidence,  from  quali- 
fied competent  witnesses,  shows  that  one  ves- 
sel was  70  to  T4  per  cent.,  and  the  other  88 
to  88  per  cent,  complete,  from  which  it  was 
submitted  that  the  Jury  could  reasonably 
draw  the  conclusion  as  to  the  proper  amount 
of  damages  or  loss  of  profit  Appellant  ob- 
jects that  that  basis  for  the  verdict  is  mere- 
ly conclusions  of  the  witnesses  and  does  not 
comply  with  the  rule  with  respect  to  proof  of 
prospective  profits.  In  the  case  of  Bogart  v. 
Fitchiess  Lumber  Co.,  72  Wash.  417,  130  Pac. 
400,  it  was  said: 

"Such  profits  do  not  have  to  be  accurately 
known.  They  are  to  be  determined  from  a  con- 
sideration of  all  of  the  tangible  evidence  upon 
the  subject." 

See,  also.  Nelson  ▼.  Davenport  108  Wash. 
260,  183  Pac.  132, 

Further,  In  the  Bogart  Case,  after  refer- 
ring to  several  cases,  it  was  said: 

"Resort  must  of  necessity  be  bad  to  the  es- 
timates of  those  who  are  competent  to  pass 
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judgment  and  who  have  knowledge  of  the  par- 
ticular conditions." 

Appellant's  own  witnesses,  in  testifying, 
gave  the  percentage  of  the  completion  of  the 
work  at  the  time  of  the  cancellation  of  the 
contract,  which,  generally,  was  less  than  that 
given  by  respondent's  witnesses. 

[S]  Also,  in  this  respect  it  is  argued  there 
is  erroneously  included  in  the  estimate  the 
loss  of  respondent's  time,  in  addition  to  his 
loss  of  profits.  We  do  not  so  understand  the 
proof.  The  estimate  as  to  the  work  yet  to 
be  done  and  the  balance  to  be  paid  under 
the  contract  price  were  based  upon  the  re- 
spondent's continuing  to  work  as  he  had  been 
working.  It  was  immaterial  to  the  appellant 
who  did  the  work,  since  all  that  was  demand- 
ed by  respondent  as  lost  profits  was  the  dif- 
ference between  the  cost  of  the  work  and 
the  contract  price.  Appell&nt  relies  on  the 
case  of  Dl  Luck  v.  Bradner  Co.,  Ill  Wash. 
291,  190  Pac.  904.  It  was  a  case  in  which 
there  was  a  claim  of  damages  for  lost  profits 
in  the  sum  of  $400,  and  in  addition  the  value 
of  the  i>ersonal  work  plaintiff  would  liave 
performed,  in  the  sum  of  $238,  had  he  been 
allowed  to  carry  out  the  contract.  In  the 
present  case  the  second  claim  of  damage  is 
lacking.    It  is  confined  to  loss  of  profits. 

[41  After  canceling  the  contract  the  appel- 
lant in  completing  the  work  on  the  vessels, 
claims  to  have  expended  such  sum  that  it, 
with  the  amount  paid  to  the  respondent 
equaled  only  $788.14  less  than  the  contract 
price.  It  is  contended  such  outlay  was  nec- 
essary and  reasonable,  and  that  a  yerdlct  for 
more  than  $788.14  was  excessive,  and  given 
under  the  Inflaence  of  passion  and  prejudice. 
The  contention,  however,  is  but  a  feature  of 
the  whole  controversy  as  to  the  question  of 
profits,  and  certainly  there  is  no  evidence  of 
passion  or  prejudice  on  the  part  of  the  jury, 
if  respondent's  proof  is  true,  which  the  Jury 
was  at  liberty  to  believe. 

rs]  Exceptions  were  taken  to  instructions 
that  if  the  Jury  found  by  a  fair  prqxmder- 
anoe  of  the  evidence  appellant  prevented  re- 
spondent, without  reasonable  excuse,  from 
completing  the  work  and  respondent  was 
damaged  thereby,  they  should  find  for  him, 
but  that  if  he  was  not  damaged  thereby, 
then  they  should  find  for  the  appellant,  and 
further  that  if  they  find  for  the  respondent 
they  should  allow  such  an  amount  "as  in 
your  opinion  wUl  fairly  and  justly  compen- 
sate him  for  the  damages,  if  any,  which  has 
been  established  by  the  evidence  because  of 
defendant's  preventing  him  from  completing 
the  work,"  not  however,  exceeding  $4,500. 
Specifically  it  is  argued  that  the  only  dam- 
ages alleged  are  lost  profits,  while  the  instruc- 
tions do  not  so  limit  the  right  of  recovery,  but 
that  the  Jury  might  well  have  understood 
they  could  allow  the  respondent  for  loss  of 
time.  What  has  already  been  said  hereto- 
fore sufficiently  answers  the  argument  as 
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there  was  neither  allegatton  nor  proof  of 
damages  for  loss  of  time. 

[(]  The  InBtruction  that  the  measure  of 
damages  is  the  excess,  if  any,  of  the  price 
respondent  was  to  receive  under  the  contract 
for  the  performance  of  the  work  over  what 
it  would  have  cost  him  to  have  performed 
the  work  called  for  In  the  contract,  was 
proper,  and  the  refusal  to  give  a  requested 
instruction  in  different  language,  upon  the 
same  subject,  was  not  prejudicial.  Under 
the  facts  in  this  case  the  one  requested  and 
refused  was  no  clearer  or  more  ai^roprlate 
than  the  one  given. 

Instructions  were  requested  and  refused  to 
the  effect  that  If  the  tools  used  by  respond- 
ent were  not  proper,  or  If  his  manner  of 
caulking  the  rivets  of  the  tanks  of  the  ves- 
sels, while  they  were  under  a  head  of  water 
pressure,  was  not  proper,  then  the  respond- 
ent broke  the  contract,  and  the  rerdlct  ahonld 
be  for  the  appellant.  There  was  a  dispute 
as  to  the  rule  and  practice  In  theB<t  respects, 
as  well  as  the  kind  and  condition  of  the 
tools  that  were  used,  as  well  as  the  kind  that 
should  be  used,  and  we  are  satisfied  the  jury 
was  properly  advised  by  the  instructions 
wititi  reference  to  whether  or  not  appellant 
prevented  respondent,  without  reasonaUe  ex- 
cuse, from  completing  the  contract 

[7]  The  court  gave  the  general  instruction 
that  the  burden  was  upon  the  plaintiff  to 
prove  by  a  fair  preponderance  of  the  evi- 
dence the  material  allegations  of  the  com- 
plaint Appellant  claims  the  instruction  was 
not  sufficient  where  the  sole  recoverable  dam- 
ages, if  apy,  were  lost  profits.  But  since  it 
has  been  seen  that  loss  of  profits  was  all 
that  was  claimed  by  the  complaint,  and  of 
which  any  evidence  was  given,  we  think  the 
instruction  was  sufficient  Other  instruc- 
tions requested  and  refused  were  properly 
refused,  or  sufficiently  covered  by  instmc- 
tions  that  were  given. 

Judgment  affirmed. 

PARKER,  C.  J.,  and  HOVBY,  MAIN.  HOL- 
COUB,  TOLMAN,  MACKINTOSH,  and 
BRIDGES,  JJ.,  concur. 


GENERAL   MOTORS  ACCEPTANCE   COR- 
PORATION V.  ARTHAUD  LAND 
CO.    (No.  16787.) 

(Snpreme  Ooort  of  Washington.    Feb.  14, 
1922.) 

I.  Estoppel  ^37a^-Prlnclpal  and  agent  «=»I37 
(I)— Assignee  of  oondttlonal  sale  oontract 
held  estopped  to  deny  dealer's  antborlty  to 
mortgage  automobile. 
Where  an  aatomobile  was  sold  under  a  con- 
ditional contract  which  provided  that  the  sell- 
er could  take  possession  of  the  property  and 


sell  it  for  the  benefit  of  the  holder  of  a  note 
given  by  the  conditional  vendee,  and  the  note 
and  contract  were  assigned  to  a  third  party, 
and  upon  vendee's  default  seller  took  posses- 
sion of  the  automobile  and  mortgaged  it  the 
asBigrnee  of  the  contract  and  note  was  estopped 
to  set  up  its  title,  if  it  had  any,  under  the  rule 
that,  where  one  of  two  equally  innocent  per- 
sons must  suffer,  that  one  whose  act  or  neglect 
made  the  fraudulent  act  possible  must  bear 
the  loss  occasioned  thereby;  nor  could  such 
assignee  claim  that  the  seller  was  unanthorized 
to  mortgage  the  automobile,  as  against  a  pur- 
chaser under  the  mortgage. 

2.  Sales   €=3472(5)— Assignment  of   note  and 
sale  contract  held  not  reqnirad  to  he  filed 
so  as  to  be  notice  to  one  dealing  with  the 
preperty. 
An  assignment  of  a  note  and  conditional 
sale  contract  though  a  bill  of  sale  in  effect 
was  not  one  that  should  have  been  recorded 
under  Rem.  Code  1916,  {  6291,  where  the  prop- 
erty, an  automobile,  was  not  left  in  the  posses- 
sion of  the  assigning  vendor,  but  passed  to 
the  possession  of  the  vendee,  notwithstanding 
that  the  latter  kept  it  for  his  own  convenience 
in  the  vendor's  garage. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County;  Geo.  D.  Abel,  Judge. 

Action  by  the  General  Motors  Acceptance 
Corporation  against  the  Arthaud  Land  Com- 
pany. Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

J.  B.  Stewart,  of  Aberdeen,  for  appellant 
F.  L.  Morgan,  of  Hoquiam,  for  re^)ondent. 

TOLMAN,  J.  Appellant,  as  plaintiff  be- 
low, brought  this  action  to  recover  posses- 
sion of  a  certain  automobile,  claiming  owner- 
ship thereof  under  a  conditional  sale  contract 
assigned  to  it  by  the  vendor  therein  named. 
From  a  judgment  denying  it  the  relief  sought 
this  appeal  is  prosecuted. 

It  appears  that  on  November  18,  1919,  one 
Louis  J.  Mason  an  automobile  dealer  of  Ho- 
quiam, Wash.,  entered  into  a  conditional  sale 
contract  in  writing  with  one .  Jack  Allen 
wher^n  and  whereby  be  agreed  to  sell  the 
automobile  now  in  question  to  .iiuen,  upon 
the  terms  and  conditions  therein  stated,  the 
title  to  be  retained  by  Mason  until  the  con- 
ditions were  fully  performed.  At  the  same 
time  and  as  a  part  of  the  same  transaction 
Allen  executed  and  delivered  to  Mason  a 
promissory  note  evidencing  the  deferred  pay- 
ments referred  to  in  the  conditional  bill  of 
sale,  which  note  provides,  "This  note  covers 
deferred  installments  upon  a  conditional  salA 
contract  made  this  day  between  the  payea 
and  the  maker  hereof,"  and  the  conditional 
sale  contract  also  sets  forth  that  the  de- 
ferred payments  are  evidenced  by  a  promis- 
sory note  designated  a  negotiable  instru- 
ment, and  further  provides  that  neither  the 
delivery  of  the  note  by  the  purchaser  or  the 
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Begotiatlon  or  discounting  of  It  by  the  seller 
Gball  be  deemed  a  payment  of  tbe  purcbaae 
price,  and  "that  title  to  the  said  property 
shall  not  pass  to  the  purchaser  until  such 
negotiable  Instrument  and  any  Interest  due 
axe  fully  paid  In  cash  with  or  without  legal 
process,  and  this  to  Include  any  Judgment 
secured."  Other  features  of  this  conditional 
sale  contract  will  be  noticed  as  we  proceed. 
At  the  time  of  executing  the  contract  it  was 
signed  by  both  the  seller  and  purchaser  In 
triplicate;  that  la,  by  tbe  use  of  carbon  sheets 
three  duplicates  were  filled  out  and  signed 
by  the  same  impression  of  pen  or  pendL 
The  first  of  these  duplicates  is  called  the 
"white  sheet"  the  paper  being  white  In  col- 
or, and  it  is  exactly  the  same  in  all  its  de- 
tails as  the  other  two  sheets  except  for  the 
color,  certain  marginal  notes  which  we  re- 
gard as  immaterial,  and  a  printed  form  of 
assignment  on  the  back,  which  the  other 
two  sheets  do  not  possess.  Immediately  fol- 
lowing tbe  execution  of  this  contract  in  trii»- 
llcate  as  stated,  Louis  J.  Mason  dated  and 
signed  tbe  assignment  on  the  first  or  white 
sheet,  which  is  as  follows: 

"For  Talae  received  the  undersigned  does 
hereby  sell,  assign,  and  transfer  to  General 
Motors  Acceptance  Corporation,  San  Francis- 
co, California,  his,  its,  or  their  right,  title, 
and  interest  in  and  to  tbe  within  contract,  and 
the  property  covered  thereby,  and  aathorizes 
said  Oenend  Motors  Acceptance  Corporation 
to  do  every  act  and  thin^  necessary  to  collect 
and  discharge  the  same. 

"In  witness  whereof,  said  undersigned  has 
hereunto  subscribed  his,  its,  or  their  name  the 
18th  day  of  November,  1919. 

"[Signed]    Louis  J.  Mason." 

This  white  sheet  so  Indorsed  was  by  Bfa- 
son  attached  to  a  draft  for  the  unpaid  por- 
tion of  the  purchase  price  of  tbe  automobile, 
forwarded  by  him  to  a  bank  in  San  Fran- 
cisco through  which  he  received  from  appel 
lant  the  money  called  for  by  the  draft,  and 
the  contract  bearing  the  assignment  passed 
into  and  has  ever  since  remained  in  the  pos- 
BesBlon  of  appellant  On  November  20,  1919, 
or  two  days  after  the  date  of  the  contract 
the  second  or  .so-called  "yellow  sheet"  of  the 
triplicate  contract  was  duly  filed  for  record 
in  the  office  of  the  auditor  of  Grays  Harbor 
county.  This  sheet  so  filed  contained  no  ref- 
erence whatever  to  the^  General  Motors  Ac- 
ceptance Corporation  or  to  the  assignment 
and  there  was  nothing  thereon  or  subse- 
quently filed  in  the  office  of  the  auditor  of 
Grays  Harbor  county  In  any  way  indicating 
the  assignment  of  the  contract  by  Mason  to 
the  appellant  The  promissory  note  executed 
by  Allen  as  a  part  of  the  transaction  was  al- 
so indorsed  by  Mason  and  delivet-ed  to  ap- 
pellant, probably  being  attached  to  the  draft 
and  delivered  at  the  same  time  the  contract 
was  delivered.  The  installment  note  given 
with  the  contract  bears  the  following  In- 


dorsements subsequent  to  Mason'a  indorse- 
ment: 

"Pay  to  the  order  of  Union  Trust  Company, 
San  Francisco,  sttbtrustee  under  trust  deed 
dated  May  8,  1919. 

"Creneral  Motors  Acceptance  Cotporati(MI, 
"By  0.  R.  Warren,  Secretary." 

And  also: 

"Without  recourse  pay  to  the  order  of  Gen- 
eral Motors  Acceptance  Corporation. 
"Union  Trust  Company  of  San  Francisco, 
"By  Xj.  J.  Fay,  Cashier." 

And  these  indorsements  are  thua  explained 
by  one  of  appellant's  officers  who  testified  in 
the  case. 

"Q.  I  call  your  attention  (I  want  to  call  the 
court's  attention  at  the  same  time)  to  an  in- 
dorsement on  the  back  of  this  note,  'Pay  to  the 
order  of  the  Union  Trust  Company  of  San 
Francisco.'  Apparently  that  note  was  assigned 
to  the  Union  Trust  Company?  A.  No;  we  put 
it  in  trust  in  San  Francisco;  that  is  all. 

"Q.  And  later  apiMirently  it  was  reassigned 
without  recourse  to  the  General  Motors  Ac- 
ceptance Cori>oration  by  the  Union  Trust 
Company?  A.  Yes;  because  we  paid  it  in  full 
to  the  Union  Trust  Company  in  order  to  get 
possession  of  it." 

It  appears  that  Allen,  the  conditional  ven- 
dee, was  a  salesman  employed  by  Mason, 
and,  though  there  is  some  ground  to  sus- 
pect that  as  between  them  the  sale  was  a 
colorable  one  only,  yet  both  testify  that  upon 
the  making  of  the  contract  Allen  was  giv- 
en possession  of  the  automobile,  used  it  as 
be  saw  fit,  but,  except  as  he  might  be  out  of 
town  upon  occasions  with  the  car,  he  kept 
it  stored  while  not  in  use  In  Mason's  garage. 
AUen  testified  that  he  made  none  of  the  de- 
ferred payments  whatever,  and  after  keep- 
ing the  car  for  a  time  and  driving  it  some 
2,000  miles,  partly  for  his  own  pleasure  and 
partly  for  demonstration  purposes  in  cob- 
nectlon  with  his  duties  as  salesman  for  Ma- 
son, he  surrendered  the  car  to  Mason.  The 
exact  date  of  such  surrender  is  not  fixed, 
and,  since  apparently  appellant  had  no  no- 
tice thereof,  it  is  not  now  very  material. 
After  lifason  had  repossessed  the  car  from 
Allen,  and  before  appellant  was  advised  of 
that  fact  Mason  on  May  17,  1920,  borrowed 
from  respondent  the  sum  of  $2,000,  gave  a 
demand  note  therefor  with  interest  at  the 
rate  of  8  per  cent,  and  to  secure  the  pay- 
ment ef  the  note  made  and  duly  executed 
a  chattel  mortgage  to  respondent  covering 
four  certain  automobiles  therein  described, 
one  of  which  is  the  car  in  question,  which 
diattel  mortgage  was  on  the  succeeding  day 
duly  filed  for  record.  It  seems  to  be  admit- 
ted that  at  the  time  this  mortgage  was  made 
the  car  in  question  was  in  Mason's  garage, 
with  every  Indication  that  it  was  a  part  of 
his  stock  in  trade;  that  it  was  there  ex- 
amined by  respondent's  agents  at  the  time 
the  loan  was  made  and  the  chattel  mort- 
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gage  accepted,  and  that  respondent  had  no 
knowledge  of  any  fact  sufficient  to  pat  It 
upon  notice  that  Mason  was  not  the  abso- 
lute owner  thereof.  In  fact,  it  Is  admitted 
that  neither  of  the  parties  to  this  action 
had  any  knowledge  or  notice  of  the  rights 
of  the  other  until  after  those  rights  had 
become  fixed.  In  due  course,  by  reason  of 
the  financial  difficulties  of  Mason,  respond- 
ent took  possession  of  the  car  by  virtue  of 
its  chattel  mortgage,  and  thereafter  appel- 
lant, learning  of  that  fact,  made  demand  for 
the  surrender  of  the  car  to  it,  which  being 
refused,  this  action  was  Instituted. 

Appellant  contends  that  by  reason  of  the 
assignment  of  the  contract  it  became  the 
owner  of  the  car,  subject  only  to  the  ven- 
dee's rights  (Barbour  t.  Hodge,  99  Wash.  678, 
170  Pac.  115 ;  State  Bank  of  Black  Diamond 
v.  Johnson,  104  Wash.  550,  177  Pac.  340,  3 
A.  L.  R.  2SSi,  and  by  reason  of  the  terms 
of  the  contract  permitting  the  negofiatlon  of 
the  note  without  thereby  aflfecting  the  re- 
served title,  the  claimed  nonnegotlability  of 
the  note  because  of  the  recitals  therein  re- 
ferring to  the  contract,  and  in  any  event  be- 
cause of  the  fact,  as  claimed,  that  the  note 
was  not  negotiated,  but  simply  indorsed  to 
a  trustee  who  cannot  be  presumed  to  be  a 
purchaser  before  maturity,  for  value,  and 
without  notice,  the  facts  do  not  warrant  the 
application  of  the  rule  laid  down  in  Wlnton 
Motor  Carriage  Co.  v.  Broadway  Automobile 
Co.,  65  Wash.  650,  118  Pac.  817,  37  L.  R. 
A.  (N.  S.)  71. 

[1,  2]  Assuming  without  deciding  that  for 
present  purposes  these  points  are  well  tak- 
en, what  then  follows?  Appellant  argues 
that  the  case  of  State  Bank  of  Black  Dia- 
mond v.  Johnson,  supra,  is  controlling,  that 
under  the  authority  of  that  case  Mason,  hav- 
ing no  title,  could  convey  nothing,  and  as 
against  appellant  the  chattel  mortgage  was 
a  nullity,  and  challenges  us  to  point  out  by 
what  act  of  omission  or  commission  the  ti- 
tle which  appellant  acquired  by  reason  of 
the  assignment  to  it  of  the  contract  has  been 
lost.  The  answer,  we  think,  is  both  simple 
and  logical.  Assuming  the  title  to  be  vested 
In  appellant  by  reason  of  the  assignment 
which  in  terms  conveys  both  the  contract 
and  the  property  therein  described,  it  must 
be  admitted  that,  though  In  the  State  Bank 
of  Black  Diamond  Case  such  assignment  was 
filed  for  record,  and  noted  in  the  index  kept 
by  the  county  auditor,  we  there,  in  effect, 
held  that  such  flUng  was  not  constructive 
notice  because  not  required  by  the  condi- 
tional sales  statute.  Rem.  Code,  §{  3670-3671. 
Kor  can  we  here  hold  that  the  assignment 
should  have  been  recorded  as  a  bill  of  sale 
(though  it  ia  such  in  effect)  under  Bern.  Code, 
I  5291,  because  the  property  was  not  left  In 
the  possession  of  the  vendor.  Mason,  but 
passed  into  the  possession  of  the  vendee,  Al- 
len, notwithstanding  the  fact  that  he  kept 


it,  presumably  for  bis  own  convenience,  in 
Mason's  garage.  How  then  did  appellant 
lose  its  title  or  become  estopped  from  as- 
serting title  as  against  respondent?  As -as- 
signee of  the  conditional  sale  contract,  ap- 
pellant became  bound  by  all  of  its  terms, 
and,  among  other  things,  the  contract  pro- 
vides: 

"It  is  farther  agreed  that,  if  said  negotiable 
instrument  or  an;  part  thereof  is  not  paid  af 
the  time  and  place  therein  specified,  •  •  • 
the  balance  nnpaid  on  said  negotiable  instru- 
ment shall  become  due  and  payable  immediately 
at  the  election  of  the  holder  of  said  negotiable- 
instrument,  and  in  that  event  the  seller  may- 
take  immediate  possession  of  the  said  prop- 
erty, for  the  benefit  of  the  holder  of  the  said 
negotiable'  instrument.  •  •  •  Purchaser 
further  agrees  that  seller  may  sell  said  prop- 
erty so  taken,  at  public  or  private  sale,  with 
or  -without  notice  to  purchaser,  and  with  or 
-without  having  said  property  at  the  place  of 
sale,  upon  such  terms  and  in  such  manner  as 
the  seller  may  determine;  and  seller  or  the 
holder  of  said  negotiable  instrument  shall  have 
the  right  at  any  public  sale  to  purchase  the 
said  property.  The  proceeds  of  any  public  or 
private  sale,  after  deducting  therefrom  the  ex- 
penses incurred  by  seller  in  protecting  his 
rights,  shall' be  applied  to  the  amount  due  bold- 
er of  said  negotiable  instrument  under  this 
contract,  and  any  surplus  remaining  shall  be 
paid  over  to  purcliaser." 

These  provisions  of  the  contract  clearly 
recognize  that  at  the  time  of  the  default  the 
seller  might  not  be  the  holder  or  owner  of 
the  negotiable  instrument,  and  in  plain  terms 
the  possibility  that  the  seller  and  the  holder 
of  the  negotiable  instrument  may  he  sepa- 
rate and  distinct  persons  Is  clearly  recog- 
nized. And,  notwithstanding  that  the  seller 
may  have  parted  with  all  financial  Interest 
in  the  contract  by  reason  of  the  transfer 
of  the  negotiable  instrument,  he  la,  by  the 
provision  quoted,  given  the  right  upon  de- 
fault to  take  immediate  possession  of  the  - 
property  for  the  benefit  of  the  holder  of  the 
negotiable  instrument  Or,  if  the  quoted  i>ro- 
visions  of  the  contract  be  construed  to  mean 
that  the  seller  may  not  thus  take  possession 
without  the  holder  of  the  negotiable  instru- 
ment having  first  elected  to  declare  the  whole 
sum  due,  then  there  is  nothing  in  the  con- 
tract to  show  how  that  election  shall  be  evi- 
denced, or  justify  the  vendee  in  demanding 
any  such  evidence,  and  upon  default  occur- 
ring and  the  demand  for  possession  being 
made  by  the  seller  the  vendee  and  all  oth- 
ers are  Justified  in  assuming  that  the  seller 
is  duly  authorized  to  take  such  possession. 
In  either  event  this  is  exactly  what  was 
done  in  this  case.  Allen,  the  purchaser, 
made  default.  Mason,  the  seller  repossessed 
himself  of  the  automobile,  and  under  the 
terms  of  the  contract  he  thus  took  posses- 
sion for  the.l>enefit  of  the  appellant,  who 
was  then  the  holder  of  the  negotiable  instru- 
ment   Appellant  as  the  assignee  of  the  con- 


Digitized  by 


Google 


WaabO 


HUFFMAN  T.  KLLEN  MIKINO  CO. 

(104  P.) 


197 


tract,  with  knowledgB  of  Its  provlalona,  was 
bound;  to  know  of  the  taking  of  such  possea- 
Bion  by  the  seller,  Maaon,  as  its  agent,  at  its 
peril,  and  there  is  ample  evidence  in  the  rec- 
ord to  put  it  upon  notice  as  to  those  facts. 
It  is  ludlsputed  that  Allen,  the  purchaser, 
made  none  of  the  deferred  payments  what- 
eyer.  Hence  if  any  payments  were  made  to 
appellant  they  were  made  by  Maaon,  and 
that  fact  is  admitted  upon  the  witness  stand 
by  Mr.  Storey,  the  branch  manager  of  ap- 
pellant's Portland  office,  and  confirmed  by 
letter  written  from  its  California  office  dated 
as  late  as  March  18,  1921,  addressed  to  Ma- 
son, which  says: 

"Your  attention  is  invited  to  the  account  of 
Jack  Allen.  This  car  is  in  your  possession,  and 
as  the  October  and  November  installments  are 
past  doe  we  most  ask  that  you  mail  your  check 
in  the  amount  of  $245.00  to  bring  the  account 
to  a  dose  *' 

— thus  indicating,  at  least,  that  appellant  at 
,all  times  looked  to  Mason  to  make  the  col- 
'lections  from  Allen,  as  its  agent,  and  remit 
them.  While  It  is  denied  that  appellant 
knew  that  Mason  had  repossessed  himself  of 
the  car  prior  to  the  time  when  the  mortgage 
was  given  to  respondent,  yet,  in  view  of  the 
terms  of  the  contract,  it  was  its  duty  at  all 
times  to  know  the  exact  conditions  relating 
to  this  car.  It  had  appointed  Mason  as  its 
agent  by  the  terms  of  the  contract  and  by  its 
course  of  dealing,  and  when  it  permitted  its 
agent,  acting  with  apparent  authority,  un- 
der the  terms  of  the  contract,  to  retake  pos- 
session of  the  car,  place  it  in  stock  in  his 
garage  with  every  Indicia  of  ownership  in 
him,  it  thereby  put  it  within  his  power  to 
deal  with  it  as  his  own,  to  sell  it  and  pass 
title  to  an  innocent  purchaser,  or  to  mort- 
gage it  as  he  did.  Indeed,  as  we  read  the 
contract,  he  was  expressly  authorized  to  sell 
it,  and  under  these  circumstances  appellant 
is  estopped  from  asserting  its  title  as  against 
respondent's  mortgage,  made  in  good  faith. 
In  reliance  upoa  Mason's  possession  and  at>- 
parent  title.  It  is  a  familiar  rule  that  pos- 
session and  apparent  right  of  possession  is 
evidence  of  title,  and  equally  well  settled 
that  in  a  case  such  as  this,  where  one  of 
two  equally  innocent  persons  must  suffer, 
that  one  whose  act  or  neglect  made  the 
fraudulent  act  possible  must  bear  the  loss 
occasioned  thereby. 

We  conclude  that  under  the  terms  of  the 
contract  it  was  appellant's  duty  to  keep  It- 
self advised  as  to  whether  or  not  the  vendee 
was  performing  the  conditions  of  the  con- 
tract; that  it  was  bound  to  know  of  his  de- 
fault and  of  the  taking  of  possession  of  the 
automobile  by  Mason  under  (he  terms  of  the 
contract,  and  should  forthwith  have  required 
the  car  to  be  sold  as  in  the  contract  pro- 
vided, possessed  itself  of  the  same  to  the 
exclusion  of  Mason,  or  taken  some  position 


which  would  have  given  unequivocal  notice 
to  those  dealing  with  Mason  as  to  what  ita 
rights  were  in  the  premises. 

The  Judgment  of  the  trial  court  was  right, 
and  is  affirmed. 

PARKER,  C.  J.,  and  BRIDGES,  PULLER- 
TON,  and  MITOHBLL,  JJ.,  concur. 


HUFFMAN  et  al.  v.  ELLEN   MINING  CO. 
et  al.    (No.  16583.) 

(Supreme  Oonrt  of  Washington.     Feb.  8, 
1922.) 

1.  Exeoutron  <8=>23— Locator's  intarsat  la  ■■• 
patented  mining  claim  properly  sold  nnder 
execution  as   personal   property. 

A  locator's  interest  in  an  unpatented  min- 
ing claim  held  properly  sold  nnder  execution  as 
personal  property. 

2.  Corporations  «=9|  10— Stock  Issued  In  ooa* 
sideratlon  of  oonveyance  of  mining  claims 
by  purchaser  thereof  on  a  foreclosure  sal* 
held  not  to  be  set  aside  for  want  of  con- 
sideratlon. 

Where  holder  of  a  lien  on  mining  claims 
foreclosed  lien  and  purchased  the  claims  at 
the  sale,  and  thereafter  conveyed  them  to  a 
mining  company  in  exchange  tor  stock,  the 
stock  will  not  be  set  aside  and  canceled  for 
want  of  consideration,  on  the  theory  that  the 
sale  was  invalid,  since,  if  invalid,  the  purchaser 
had  a  valid  subsisting  lien  on  the  claims  which 
passed  to  the  company  by  the  conveyance,  and 
which  furnished  some  consideration  for  the 
stock. 

3.  Corporations  <g=>l  10— Stockholder  held  not 
entitled  to  set  aside  stock  by  offer  to  reim- 
burse  stockholder  who  had  conveyed  mining 
claims  to  co'mpany  for  stock. 

Where  the  holder  of  a  lien  on  mining 
claims  foreclosed  the  lien  and  purchased  th« 
claims  at 'the  foreclosure  sale,  and  thereafter 
conveyed  the  claims  to  a  mining  company  for 
stock  therein,  stockholders  of  the  company 
are  not  entitled  to  set  aside  the  stock  by  offer- 
ing to  reimburse  him  to  the  extent  of  his  judg- 
ment, since  to  place  him  in  statu  quo  required 
a  reconveyance  of  the  property  subject  to 
the  company's  after-acquired  title,  so  that  he 
could  exercise  his  right  of  resale. 

4.  Corporationt  €=> 1 10— Stockholders  suing 
to  cancel  stock  estopped  where  corporation 
itself  would  have  been  estopped. 

Stockholders  suing  for  cancellation  of  stock 
on  corporation's  refusal  to  sue,  were  estopped 
from  obtaining  relief  by  any  reason  which 
would  have  estopped  the  corporation  itself. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
(bounty;  Hugo  Oswald,  Judge. 

Action  by  John  HuffhiBn  and  others 
against  the  BUen  Mining  Company,  a  corpo- 
ration, and  others.  Judgment  for  defendants, 
and  plaintiffs  appeaL     Affirmed. 
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MoIUgan  ft  Bardaier,  of  Spokane,  for  ap- 
pellanlB. 

Del  Gary  Smitti  and  G.  W.  Greeoong^  botii 
of  Spokane,  for  respondents. 

FULLERTOM.  J.  Olila  action  waa  Insti- 
tuted by  the  appellants,  plalntiltB  below,  to 
set  aside  and  caned  certain  corporate  stock 
of  tbe  respondent  Ellen  M'"'"g  Company,  Is- 
sned  to  tbe  indiTidnal  respondents.  In  the 
complaint  it  la  all^^ed  that  the  stack,  sought 
to  be  aet  aside  and  cancded  waa  issaed  be- 
cause of  fraud  and  decdt  practiced  ap«m 
the  corporation  by  the  respondoit  Harsh,  the 
'deceit  consisting  of  his  misrepresentation  as 
to  his  title  to  the  property  conveyed  to  the 
corporation  which  famished  the  considera- 
tion  for  the  stock.  On  a  trial  of  the  facts 
after  issue  joined,  the  court  mled  against 
the  appdlants'  contentions,  and  entered  a 
Judgment  confirming  the  title  to  the  stoc^ 
In  the  respondents.  It  is  firom  this  decree 
tliat  the  appeal  is  prosecuted. 

Vrom  the  facts  dereloped  on  the  trial  it 
appears  that  a  corporation  called  the  SSilva 
Lead  Mining  Company  held  by  assignment 
from  the  original  locators,  and  was  in  pos- 
session of,  certain  impatented  mining  claims 
located  In  the  Hetaline  mining  district  in 
Pend  d'Oreille  county ;  that  the  corporation 
employed  the  respcmdent  Harsh  to  perform 
the  assessment  work  necessary  to  be  per- 
fmnied  in  the  year  1913  to  prevent  the  claims 
from  lapsing;  that  Harsh  performed  the 
work,  bat  was  not  paid  for  his  services, 
and  In  Angnst,  1914,  filed  a  Uai  upon  the 
claims  in  the  sum  of  $368;  that  thereafter 
he  fotcdoaed  the  lien,  obtaining  a  decree  of 
foredOBure  against  the  corporation  and  an 
order  of  sale  of  the  property  for  the  amonnt 
of  hla  claim  with  interest  and  costs.  It  far- 
ther appears  that  in  executing  the  decree 
and  order  of  sale  the  sheriff  into  whose 
hands  the  decree  and  order  was  placed  for 
execution  levied  upon  the  claims,  advertised 
them  toT  sale,  and  sold  them  as  personal 
property  la  sold  on  execution  under  the  stat- 
utes of  this  state;  that,  based  upon  the  title 
thus  obtained.  Harsh,  his  corespondents  Join- 
ing with  him,  organized  the  respondent  coi^ 
poration,  and  conveyed  to  it,  in  considera- 
tion of  ita  entire  issuance  of  stock,  the  min- 
ing daima;  that  of  this  stock  Harsh  donated 
about  one-half  to  the  treasury  and  reserve 
fond  ot  the  cotporatl<«  aa  the  basis  for  a 
working  cairftal,  and  that  he  and  his  associ- 
ates retained  the  remainder.  It  further  ap- 
pears that  certain  of  this  treasury  sto<^  was 
issued  to  the  holders  of  stock  in  the  original 
cori>oratlon  in  exdiange  for  the  stock  of  that 
corporation,  and  certain  of  it  was  sold  pur- 
chasers In  the  open  market,  and  that  the 
appellants  are  stockholders  in  the  Ellen  Min- 
ing Company,  acquiring  their  stock  by  one 
or  the  other  of  these  means.  It  also  appears 
that  at  a  stockholders'  meeting  of  the  Ellen 
Mining  Company  held  some  time  after  its 


organization  the  queatkni  waa  mooted  whetlt- 
er  the  oorporatfon  bad  title  to  the  mining 
claims,  and  that  a  committee  was  appcrinted 
to  obtain  legal  advice  upon  the  queation  ami 
to  take  such  sfaqie  as  might  be  fouml  neeea- 
saiT  to  perfect  the  title  if  it  ahooU  be  Coond 
imperfect.  What  the  advice  of  the  attorney 
consulted  was  does  not  appear,  bat  it  ap- 
pears that  through  hla  assistance  a  deed 
from  the  Sliver  Lead  Miming  Company,  con- 
veying all  its  right,  title,  and  intecest  in  and 
to  the  mining  claim  to  tlie  Kllen  Miwhig  Cmm- 
pany,  waa  obtalned'and  recordedL 

Turning  to  the  contentians  of  the  appe- 
lant, the  first  la  that  there  waa  actual  fraud 
in  the  transaction  through  whltih  Harsh  ob- 
tained the  capital  stodc  of  the  EUen  Mining 
Company.  Thia  contention,  however,  does 
not  require  argument.  The  trial  court  found 
that  tlie  parties  to  the  tranaactioa  acted  in 
the  utmost  good  faith,  and  we  find  nothing 
in  the  evidoice  which  even  tends  to  a  con- 
trary conduslon. 

[1]  The  furthw  contention  la  that  ther» 
was  constructive  fraud,  in  that  the  stock  was 
acquired  by  Harsh  without  consideration. 
This  contention  is  founded  on  the  daim  that 
Harsh  had  no  title  to  the  mining  claims 
whidi  he  transferred  to  the  corporation.  It 
is  argued  that  a  locator's  interest  in  an  un- 
patented mining  daim  is  real  property,  whlcn 
must  be  sold  under  execution  as  real  prop- 
erty Is  sold,  and  since  the  sale  in  this  in- 
stance was  made  as  a  sale  of  personal  prop- 
erty, no  title  passed  to  Harsh  by  the  sale, 
and  hoice  Harsh  had  no  title  whidi  he  could 
convey  to  the  corporation.  Counsel  have  dt- 
ed  a  number  of  authoritiea  from  other  Juris- 
dictions as  supporting  the  rule,  but  these  we 
shall  not  review.  Many  of  them  are  made 
to  rest  on  statutes  local  to  the  Jurisdiction 
in  whldi  the  sales  were  had,  and  In  so  fiir 
as  the  others  support  the  contention  they 
are  contrary  to  our  own  case  of  Phcenlx  Min- 
ing &  Milling  Co.  V.  Scott,  20  Wash.  48,  54 
I'aa  7T7.  In  that  case  we  hdd  that  the  pos- 
sessory right  which  a  person  acquired  by  the 
location  of  a  mining  daim  under  the  statutes 
of  the  United  States  is  not  such  an  interest 
as  will  support  the  lien  of  a  graieral  Judg- 
ment within  the  meaning  of  our  Code  making 
such  a  Judgment  a  lien  upon  "the  equitable 
estate  of  the  Judgment  debtor."  If  this  be 
the  rule.  It  would  seem  necessarily  to  follow 
that  the  interest  acquired  Is  personal  rather 
than  real,  and,  being  personal.  It  could  be 
sold  under  execution  as  personal  property  la 
so  sold. 

[2]  But  It  la  not  necessary  to  rest  our 
judgment  on  the  foregoing  reason,  aa  there 
is  another  whldi  estops  the  appellants  from 
asserting  want  of  consideration.  Harsh  had 
a  valid  subslBtlng  lien  upon  the  dalms.  This 
he  foredosed,  and  not  only  obtained  a  Judg- 
ment against  the  then  owner  of  the  dalms, 
but  a  decree  and  order  directing  the  sale  of 
the  apecUic  i^perty  to  satisfy  the  Judgmait 
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Tbis  right  of  sale  wonld  not  b«  exhausted 
by  an  Invalid  attempt  to  exerdee  it,  and  if 
the  Bale  actually  was  made  invalid,  the  right 
stiU  existed  in  Harsh.  He  possessed  the 
right  at  the  time  he  made  the  conveyance  of 
the  claims  to  the  corporation,  and  the  con- 
veyance then  made,  while  not  in  form  a 
conveyance  of  the  decree  and  the  right  of 
sale  thereunder,  was  sufficient  in  equity  to 
pass  to  the  corx)oration  Harsh's' beneficial  in- 
terests therein.  These  interests  were  of  val- 
ue, and  their  acquirement  by  the  corporation 
manifestly  furnished  some  consideration  for 
the  corix>rate  stock  transferred  to  Harsh.  It 
may  be  that  It  was  only  a  partial  considera- 
tion, and  it  may  be  that,  did  the  evidence  Jus- 
tify it,  the  court  would  ascertain  the  value  of 
the  interest  in  the  property  actually  conveyed 
and  the  value  of  the  interest  bad  it  bem  what 
the  parties  all  supposed  and  lnt«ided  it  to  be, 
and  allow  a  proportional  recovery,  but  the 
evidence  was  not  directed  to  that  end.  The 
evidence  was  directed  to  a  showing  of  an 
entire  failure  of  consideration.  On  this  ques- 
tion the  evldotce  falls,  and,  as  there  is  noth- 
ing on  which  a  partial  recovery  can  be  based, 
no  form  of  relief  can  be  granted. 

[3]  On  the  trial  of  the  cause  the  appel- 
lants offered  to  reimburse  Harsh  to  the  ex- 
tent of  his  judgment.  But  tills  would  not, 
as  counsel  argues,  fully  reimburse  him  or 
place  him  in  statu  quo.  Nothing  short  of  a 
reconveyance  of  the  property,  subject  to  the 
corporation's  after-acquired  title,  so  that  he 
could  exercise  his  right  of  resale,  would  place 
him  in  that  position.  This  was  not  tendered 
him,  and  the  courts  wlU  not  compel  him  to 
accept  anything  less. 

[4]  We  have  not  overlooked  the  fact  that 
this  is  a  suit  by  stockholders  of  the  corpora- 
tion, and  not  by  the  corporation  itself.  But 
the  right  of  stockholders  to  sue  in  cases  of 
this  sort  arises  from  the  fact  that  the  cor- 
poration itself  refuses  to  sue.  The  stock- 
holders are  but  exercising  a  right  which 
the  corporation  refuses  to  exercise,  and  their 
rights  are  no  greater  than  the  rights  of  the 
corporation.  Any  reason,  therefore,  which 
would  estop  the  corporation  from  lecorery, 
will  estop  them. 

The  Judgment  la  affirmed. 

PARKER,  O.  J.,  and  MITCHELL,  TOi.- 
MAN,  and  BRIDGES,  JJ.,  concur. 


KAUFMAN  et  al.  v.  HEWITT  et  aL 
(No.  16607.) 

(Supreme   Court  of  Washington.    Feb.  4, 
1922.) 

I.  Shipping  «S358(2)— Evidence  held   to  sus- 
tain finding  of  fraud  by  plaintiffs  purcbaslng 
net  for  defendants. 
Where  plaintiffs,  who  "had  leased  a  fishing 

boat  from  defendants  and  agreed  to  purchase 


for  defendants  a  net  and  take  a  mortgage  on 
the  boat  for  the  purehase  price,  bought  a  sec- 
ondhand net  which  they  represented  to  de- 
fendants as  complying  with  the  requirement  of 
the  contract  as  to  suitable  size  and  qaality. 
whereas  it  was  so  old  and  rotten  as  to  be 
worthless,  evidence  held  to  sustain  finding  of 
fraud  which  entitled  defendants  to  have  th« 
note  given  for  the  net  canceled,  even  though' 
one  of  the  defendants  had  seen  the  net  before 
the  note  was  given. 

2.  Shipping  «=s>54— Lessee  liable  for  property 
unless  lost  without  his  fault. 

Where  the  lessees  of  a  fishing  boat  agreed 
to  purchase  a  net  for  the  boat  and  return  it 
with  the  boat  at  the  end  of  the  fishing  season, 
they  were  bailees  of  the  net,  and  are  liable  for 
its  loss  during  the  season,  unless  they  can  show 
that  the  loss  occurred  without  their  fault. 

3.  Shipping  «s>58(2)— Evidenoe  held  t*  show 
leasee  at  fault  for  loss  of  fishing  net 

Bvidence  that  the  lessees  of  a  fishing  boat 
and  bailees  of  a  net  placed  the  net  on  the 
deck  of  the  boat  without  securely  fastening  it 
and  after  removing  corka  therefrom  so  it 
wonld  not  float  held  to  show  that  the  loss  of 
the  net  overboard  was  due  to  the  negligence  of 
the  bailees,  so  that  they  are  liable  to  the  owner 
of  the  net  for  its  value. 

4.  Shipping  «s>52  —  Evidence  held  to  show 
breach  of  oontraot  to  use  leased  boat  In  flsh> 
Ing. 

That  the  lessees  of  a  boat  who  agreed  to 
use  it  for  salmon  fishing  and  share  the  profits 
with  the  owners  did  not  engage  in  such  fishing 
at  an,  but  employed  the  boat  in  other  work 
until  almost  the  close  of  the  fisliing  season, 
though  other  boats  engaged  at  a  profit  in  fish- 
ing during  that  season,  showed  a  breach  of  the 
contract  by  the  lessees  entitling  the  lessors  to 
the  reasonable  value  of  the  boat  during  the 
fishing  season. 

5.  Shipping  «s>58(2)— Evidenea  held  not  t« 
sustain  finding  as  to  time  leased  boat  should 
have  been  used  In  fishing. 

Evidence  on  the  issue  of  breach  of  con- 
tract by  plaintiffs  to  use  the  leased  boat  in 
fishing  held  not  to  sustain  a  finding  of  the 
trial  court  as  to  the  qumber  of  days  the  boat 
should  have  been  used  for  fishing  during  that 
season,  so  that  the  judgment  awarding  dam- 
ages to  the  defendants  must  be  modified. 

D^artment  1. 

Appeal  from  Superior  Court,  King  County ; 
W.  A.  Reynolds,  Judge. 

Action  by  Herbert  B.  Kaufman  and  an- 
other, as  copartners,  against  Harry  H. 
Hewitt  and  another,  as  copartners.  Judg- 
ment for  defendants,  and  plaintitrs  appeal. 
Modified  by  disallowing  the  money  Judg- 
ment awarded  to  defendants,  and  as  modified 
affirmed. 

W.  C.  Hounan,  of  Seattle,  and  A.  O.  Laf- 
fin,  of  Taooma,  for  appellants. 

Howard  O.  Durk,  of  Seattle,  for  req>ond- 
ents. 
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(Wasb. 


PUt/LERTON,  J.  This  action  has  Ita  foun- 
dation In  a  written  contract,  entered  into  on 
April  27,  1920,  by  tbe  appellants,  on  ttie  one 
Bide,  and  the  respondents,  on  the  other.  The 
contract  Is  long  and  somewhat  minute  In 
its  details,  and  its  substance  only  needs  be 
set  forth.  In  the  contract  it  Is  recited  that 
the  respondents  are  the  owners  of  a  certain 
boat  known  and  registered  as  the  Decision, 
which  boat  is  suitable  for  use  in  salmon 
fishing,  and  that  the  appellants  are  desirous 
of  securing  the  use  of  the  boat  for  salmon 
fishing  during  the  fishing  season  of  1920.  It 
is  then  agreed  that  the  respondents  will 
lease  the  boat  to  the  appellants  for  the  fish- 
ing season  named  and  will  send  along  with 
the  tx>at  one  of  their  number  to  act  as  &i- 
glneer  of  tbe  boat  and  to  perform  other  serv- 
ices thereon  when  needed  and  when  the 
work  can  be  performed  without  interfering 
with  his  duties  as  engineer;  that  the  ap- 
pellants will  hire  the  boat  and  will  use  it 
In  salmon  fishing  during  the  full  fishing  sea- 
son of  1920,  "or  as  long  aa  the  fishing  is  good 
enough  to  warrant  continuance  of  the  same, 
of  which  fact"  they  "shall  be  the  sole 
Judges";  that  the  appellants  shall  purchase 
a  purse  seine  net  of  suitable  size  and  qual- 
ity for  salmon  fishing  to  be  used  on  the  boat, 
and  make  such  Initial  payment  on  the  same 
as  may  be  necessary  to  procure  it ;  that  they 
will  take  proper  care  of  the  boat  and  its 
equipment  while  in  their  possession  and  re- 
turn the  same  with  its  equipment  to  the  re- 
spondents at  the  close  of  the  fishing  season 
in  as  good  condition  as  they  were  when  re- 
ceived, ordinary  wear  and  tear  excepted; 
that  they  wUl  care  for  the  purse  seine  in  a 
good  and  workmanlike  manner  and  will  give 
it  good  and  proper  treatment  so  as  to  pre- 
serve it  until  the  next  fishing  season,  bark- 
ing it  and  doing  all  other  things  necessary  In 
the  premises ;  and  that  they  will  loan  to  the 
respondents  the  sum  of  $625  to  be  used  in 
paying  certain  indebtedness  against  the  boat 
Decision,  and  for  other  specified  purposes, 
which  sum  shall  be  secured  by  mortgage  up- 
on the  boat.  It  was  further  agreed  that  the 
respondents  will  make  all  payments  on  the 
purchase  price  of  the  purse  seine  subsequent 
to  the  initial  payment  as  the  same  become 
due,  and  at  the  end  of  the  fishing  season  will 
repay  the  appellants  the  amount  of  their  In- 
itial  advancement  upon  the  purchase  price 
of  the  net  It  was  mutually  agreed  that 
from  the  gross  sum  received  for  the  sale  of 
flsh  caught  during  the  fishing  season  there 
Aould  be  deducted  all  moneys  expended  or 
advanced  by  dth»  of  the  parties  to  the  con- 
tract after  the  delivery  of  the  boat  to  the 
appellants,  for  supplies,  fuel,  and  incidentals. 
It  was  further  mutually  agreed  that — 

"Two-sevenths  of  the  remaining  aam  less 
the  sum  paid  by  the  parties  of  the  second  part 
•0  the  initial  payment  on  the  said  purse  seine 


net  shall  be  paid  to  the  parties  of'  the  first 
part,  the  remaining  sum  shall  be  paid  to  the 
parties  of  the  second  part,  and  it  is  further 
agreed  that,,  if  there  is  not  sufficient  money 
received  by  the  gale  of  the  fish  caught  by  the 
said  Decision,  of  Tacoma,  during  the  present 
fishing  season,  to  pay  all  of  the  expenses  for 
supplies,  fuel  and  incidental  expenses  and  for 
the  said  purse  seine  net  in  full,  and.  for  any 
other  sum  that  may  be  owing  to  the  parties 
of  the  second  part  by  the  parties  of  the  first 
part,  including  the  total  purchase  price  of  the 
said  purse  seine  net,  which  will  in  that  event 
be  paid  by  parties  of  the  second  part,  then 
and  in  that  event  the  parties  of  tiie  second 
part  agree  to  accept,  and  the  parties  of  the 
first  part  hereby  agree  to  make,  execute,  and 
deliver  to  the  parties  of  the  second  part,  a 
mdrtgage  on  the  said  boat  Decision,  «f  Tacoma, 
as  security  for  the  payment  of  the  said  sams 
enumerated  in  this  paragraph,  which  mortgage 
shall  be  payable  one  year  from  the  datd  of 
execution  thereof,  with  interest  at  the  rate  of 
3  per  cent  per  annum  and  in  the  usual  stand- 
ard form.  In  event  of  loss  on  incidental  ex- 
penses, parties  of  the  first  part  will  be  held 
for  two-sevenths  of  such  loss." 

The  action  was  instituted  by  the  appel- 
lants.  In  their  complaint,  after  setting  forth 
the  contract,  they  allege  that,  acting  pursu- 
ant thereto,  they  purchased  a  purse  seine  net 
at  a  cost  to  themselves  of  $2,200,  and  had 
made  certain  advancements  in  the  executiop 
of  the  contract,  which  sums  had  not  been  re- 
paid to  them,  and  that  the  respondents  iiad 
refused  to  execute  a  mortgage  on  the  vessel 
named  in  the  contract  to  secure  the  same. 
The  relief  sought  was  a  "decree  ordering  the 
defendants  to  comply  with  the  terms  of  the 
contract,  and  to  make,  execute,  and  deliver 
to  the  plalntifiTs  a  mortgage  on  said  boat  De- 
siaion"  to  secure  the  sums. 

.  The  ansiwer  of  the  respondents,  after  mak- 
ing  certain  denials,  affirmatively  set  up  that 
they  had  executed  and  delivered  to  the  ap- 
pellants their  notes  for  the  alleged  purchase 
price  of  the  net;  that  they  had  executed  a 
mortgage  on  the  boat  for  certain  moneya 
loaned  them  by  appellants;  that  the  appel- 
lants had  been  guilty  of  fraud  in  purchasing 
the  net,  bad  carelessly,  negligently,  and 
fraudulently  suffered  the  same  to  be  lost,  be- 
cause of  which  it  could  not  be  returned  to 
the  respondents ;  and  that  they  had  breached 
the  contract  in  other  respects  to  the  damage 
of  the  respondents  greatly  in  excess  of  the 
amount  of  the  loan.  The  relief  sought  by 
them  was  a  cancellation  of  the  notes  and 
mortgage,  and  for  a  Judgment  over  against 
the  appellants. 

The  cause  was  tried  to  the  court  sitting 
without  a  Jury.  Summarized,  the  findings 
were  these:  (1)  That,  acting  under  and  In 
pursuance  of  the  agreement,  the  appellants 
found  and  purchased  a  secondhand  purse 
seine  net,  which  they  represented  and  stated 
to  the  appellants  was  suitable  for  the  pur- 
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pose  intended,  and  which  cost  the  aum  of 
$2,200;  that  the  respondents  believing  such 
representations,  executed  and  delivered  to 
the  appellants  their  promissory  notes  for 
the  amount  of  the  purchase  price;  (2)  that 
the  net  purchased  was  not  suitable  for  the 
purposes  Intended,  in  that  It/Was  not  of  suffi- 
cient size,  and  tras  old,  worn,  and  rotten, 
and  would  tear  under  slight  pressure;  (3) 
that  the  corks  were  detached  therefrom,  and 
the  net,  placed  on  .the  boat's  tnmtable  for 
carriage  to  Alaska,  was  insecurely  fastened, 
being  held  down  by  a  canvass  fastened  to 
the  turntable  by  laths  nailed  around  the 
edges  of  the  canvass;  that  the  net  was  lost 
by  being  washed  overboard  when  the  boat  was 
passing  through  tide  rips,  wtiile  it  was  about 
^ghteen  hours  out  at  sea  on  its  way  from 
Seattle  to  Alaska;  that  the  boat  continued 
on  its  way  to  Alaska  and  arrived  there  with- 
out a  fishing  net ;  that  the  appellants  did  not 
engage  in  fishing,  although  salmon  were  run- 
ning during  the  fishing  season;  tliat  they 
kept  the  boat  in  their  possession  tmtil  nearly 
the  close  of  the  fishing  season,  dnrlng  which 
time  they  employed  it  to  other  uses,  apiffo- 
priating  its  earnings  to  themselves;  (4)  that 
before  leaving  for  Alaska  the  appellants  had 
the  net  insured  In  their  own  names,  giving 
as  a  reason  therefor  that  they  were  responsi- 
ble for  its  return  to  the  respondents  under 
their  contract;  (5)  that  the  boat  was  put 
in  proper  repair  and  properly  fitted  for  fish- 
ing when  it  was  delivered  to  the  appellants ; 
(6)  that  the  appellants  loaned  the  respond- 
ents tjbe  sum  of  $1,125,  taking  as  security 
therefor  a  mortgage  upon  the  boat,  which 
mortgage  was  properly  recorded;  (7)  that 
the  appellants  expended  the  sum  of  $600  in 
fuel,  equipment,  and  supplies  for  the  vessel 
while  In  their  possession;  (8)  that  the  ap- 
pellants violated  th^ir  agreement  in  that 
they  did  not  engage  in  fishing  for  salmon 
with  the  boat ;  that  the  respondents  received 
no  compensation  for  the  use  of  the  boat;  and 
ttiat  the  value  of  its  use  during  the  fishing 
season  was  $50  per  day. 

Aa  conclusions  of  law  the  court  ftnmd  that 
the  appellants  were  responsible  for  purchase 
of  the  net;  that  It  wad  worthless,  and  that 
there  was  no  consideration  for  the  notes 
given  them  for  its  purchase  price;  that  the 
respondents  were  damaged  by  the  appellants' 
breach  of  the  contract  to  engage  in  fishing 
In  the  sum  of  $50  per  day  during  the  fishing 
season,  and  that,  after  deducting  this  sum 
from  the  amount  due  <m  the  notes,  plus  the 
sum  the  appellants  paid  for  the  fuel,  equip- 
ment, and  supplies,  there  remained  a  balance 
due  the  respondents  in  the  sum  of  $457.50. 

Judgment  was  entered  in  favor  of  the  re- 
spondents for  the  .last-mentioned  sum,  and 
this  appeal  followed. 

[1}  The  appellants'  argument  on  the  ap- 
peal la  mainly  directed,  to  the  sufficiency  of 
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the  evidence  to  Justifjr  the  findings  of  the 
court.  With  respect  to  the  net  the  evidence 
in  our  opinion  decidedly  preponderates  in 
favor  of  the  findings.  By  the  terms  of  the 
contract  the  duty  rested  upon  the  appellants 
"to  purchase  a  purse  seine  net  suitable  in 
size  and  quality  for  salmon  fishing  to  be  used 
on  the  boat  Decision,"  and  they  not  only  pur- 
chased a  net,  but  represented  by  both  words 
and  conduct  that  it  was  such  a  net  as  they 
were  required  to  purchase  by  the  terms  of 
the  contract.  These  were  representations  on 
which  the  respondents  had  a  right  to  rely, 
and  the  evidence  is  that  they  did  rely  there- 
on. It  is  true  that  one  of  the  respondents 
twice  saw  the  net  prior  to  the  execution  and 
delivery  of  the  notes,  but  his  testimony  la 
that  he  gave  it  no  more  than  a  cursory  ex- 
amination, and  did  not  thai  discover  or  ob- 
serve anything  that  would  cause  him  to  sus- 
pect that  the  net  was  not  as  it  was  required 
and  represented  to  be.  The  evidence  is  clear 
that  the  net  was  worthless.  The  fact  la  not 
only  so  stated  by  a  number  of  disinterested 
witnesses,  but  the  appellants'  subsequent  con- 
duct with  respect  to  it  strong  evidence  that 
they  so  considered  it. 

[2]  But,  while  the  tr^l  court  rested  its 
findings  that  the  consideration  for  the  notes 
had  failed  for  the  foregoing  reasons,  the 
evidence  Justified  a.  similar  conclusion  on  a 
different  ground.  The  contract  provided  that 
the  appellants  should  care  for  the  net  while 
it  was  in  their  possession  and  return  It  to 
the  respondents  at  the  dose  of  the  fishing 
season  in  as  good  condition  as  it  then  was, 
reasonable  use  excepted.  Under  the  contract 
the  appellants  were  bailees  of  the  net,  and 
could  not  excuse  themselves  from  a  failure 
to  return  other  than  by  a  showing  that  it 
was  lost  without  their  fault. 

[3]  Here  the  evidence  shows  to  the  con- 
trary. The  appellants  were  negligent  in  the 
manner  6f  loading  the  net  on  the  boat  The 
net  was  covered  with  a  coating  of  tar  before 
loading  and  formed  a  mass  weighing  many 
hundred  pounds.  It  was  placed  on  an  ex- 
posed part  of  the  boat  It  was  not  tied  on 
Id  any  manner,  the  ordinary  and  uinial  way 
ot  fastening  such  things,  but  was  held  in 
place  by  an  ordinary  canvass  covering  in 
itself  insecurely  fastened  to  the  boat  Even 
the  corks,  which  would  have  caused  the  net 
to  float  and  thua  enabled  It  to  be  recovered 
In  case  it  fell  into  the  water,  were  taken  off 
of  it.  Plainly  Its  loss  nnder  such  circum- 
stances cannot  be  said  to  be  a  loss  without 
fault 

[4]  The  sufficiency  of  the  evidence  to  Jus- 
tify the  finding  that  the  appellants  breached 
the  contract  in  falling  to  engage  in  fishing 
is  also  questioned.  ,  But.  while  the  evidence 
on  the  question  is  conflicting,  we  are  unable 
to  say  that  it  preponderates  against  the 
court's  finding.    It  will  be  remembered  that 
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when  the  boat  reached  Alaska  it  wag  not 
prepared  to  flbh.  It  had  no  fishing  net,  nnd 
no  effort  was  made  to  procure  one.  The 
boat  was  used  at  such  odd  jobs  as  could  be 
found  until  the  fishing  season  was  practically 
ended,  when  It  was  returned  to  the  respond- 
ents at  the  place  it  then  was.  While  the 
flsh  may  not  hare  been  running  in  their  usual 
numbers,  other  parties  with  similar  boats 
found  the  fishing  profitable.  The  contract 
was  to  engage  In  fishing,  and  a  failure  to  so 
engage  was  under  the  circumstances  a  breach 
of  the  contract. 

[B]  But  we  think  that  the  court  allowed 
too  large  an  amount  as  the  respondents' 
measure  of  damages  for  the  breach  of  the 
contract  The  evidence  Justlfiea  the  finding 
that  the  use  of  the  boat  was  of  the  Talne  of 
$50  a  day  during  the  fishing  season,  but  we 
are  unable  to  conclude  that  the  findings  as 
to  the  number  of  days  the  fishing  would  have 
been  found  profitable  was  justified.  The 
exact  number  of  days  fishing  would  have 
been  found  xirofitable  Is  difficult  of  deter- 
mination from  the  eyldence,  but  we  think 
an  overcharge  has  been  made  In  this  respect 
snfBdent  to  offset  the  money  judgment  al- 
lowed the  respondents  if  the  appellants'  costs 
of  this  appeal  which  might  otherwise  follow 
be  disallowed. 

The  judgment  will  therefore  be  modified  to 
the  extent  of  disallowing  the  money  Judg- 
ment awarded  to  the  respondents,  and  af- 
firmed In  all  other  respects.  Neither  party 
will  recover  costs  on  the  appeal. 

PARKBR,  O.  J.,  and  MITGHBLIi,  TOL- 
MAN,  and  BRIDGES,  JJ.,  concur. 


NORTHERN   GRAIN  WAREHOUSE  CO.  V. 

NORTHWEST    TRADING   CO. 

(No.   16329.) 


(Supreme  Court  of  Washington. 
1922.) 


Feb.  6, 


En  Banc. 

Appeal  from  Superior  Court.  King  Coun- 
ty; Everett  Smith,  Judge. 

Opinion  In  Department,  and  judgment  be- 
low affirmed. 

For  departmental  opinion,  see  201  Pac. 
903. 

Wright,  KeUeher,  Allen  &  Hllen  and  Wm. 
H.  Gorham,  all  of  Seattle,  for  appellant 

Piles  A  HfUverstadt,  of  Seattle,  for  re- 
spondent 

PEB  CURIAM.  This  cause  wae  reargued 
before  the  court  en  bane  on  January  23, 
1922.  Deeming  ourselves  fully  advised  In 
the  premises  and  a  majority  of  the  judges 


being  of  the  opinion  that  the  cause  was  cor- 
rectly disposed  of  by  the  decision  of  Depart- 
ment 1,  reported  in  201  Pac.  903,  the  judg- 
ment la  affirmed  for  the  reasons  therein 
stated  and  as  therein  directed. 


MARNELLA  V.  FROMAN,  Shariff. 
(No.  3458.) 

(Supreme  Court  of  Idaho.    Jan.  27,  1922.) 

1.  Appeal  aail  error  «s>553(2)— lastructlons 
given  and  refuseit  flled^  and  Included  In 
clerk's  transcript,  and  duly  certified,  are  sub- 
]eat  to  review. 

When  instructions  given  and  refused  are 
filed  with  the  clerk,  and  included  In  the  clerk's 
transcript,  in  obedience  to  the  precipe,  and 
dnly  certified  by  the  clerk,  they  are  subject  to 
review  on  appeal. 

2.  Appeal  and  error  «=>73l(9)— Spedfloation 
that  Jadgment  Is  contrary  to  evidence  raise* 
the  question  of  It*  suffloiency. 

On  an  appeal  from  a  judgment  a  spedfioa- 
tion  of  error  that  the  jadgment  is  contrary  to 
the  evidence,  setting  forth  the  particulars,  is 
sufficient  to  raise  Uie  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  judgment. 

3.  Chattel  mortgages  «s»l38(l)'— t-len  of  prior 
chattel  mortgage  Is  superior  to  agister**  lien 
unless  services  were  with  mortgagee's  con- 
sent. 

The  lien  of  a  chattel  mortgage,  duly  re- 
corded, is  superior  to  an  agister's  lien,  when 
the  former  is  prior  in  time,  unless  the  services 
upon  which  the  latter  is  based  were  performed 
with  the  consent  of  the  mortgagee,  either  ex- 
press or  implied  from  the  drcnmstances. 

Appeal  from  Dhitrlct  Covat,  Canyon  Coun- 
ty; Ed.  I*  Bryan,  Judge. 

Action  by  William  Mamella  against  George 
W.  Froman,  as  Sheriff  of  Canyon  County, 
Idaho,  and  from  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  the  de- 
fendant appeals.  The  appeal  from  the  order 
dffliying  a  new  trial  was  dismissed.  Judg- 
ment reversed,  and  cause  remanded  for  new 
triaL 

Ed.  B.  Coulter,  of  Welser,  for  appellant 

Hill  ft  Boone,  ct  Caldwell,  for  respondent 

McCarthy,  J.  in  this  case  the  appeal 
from  the  order  d^iying  the  new  trial  was 
dismissed,  and  the  case  stands 'on  the  appeal 
frpm  the  judgment.  The  specifications  of 
error  are  that  the  court  erred  In  giving  cer- 
tain lnstructi<ms  and  reusing  certain  offered 
Instructions,  and  that  the  judgment  is  con- 
trary to  law  and  the  evidence. 

[1]  Resiwndent  contends  that  the  alleged 
errors  In  giving  and  refusing  instructions 
cannot  be  reviewed,  for  the  reason  that  the 
instructions  are  not  contained  in  the  rqport- 
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er's  transcript  or  In  a  bill  of  exceptlonB. 
Minneapolis  Threshing  M.  Go.  ▼.  Peterson, 
31  Idaho,  745,  176  Pae.  99;  King  ▼.  Seebeck, 
20  Idaho,  223, 118  Pac.  292;  Crowley  v.  Croe- 
sus Gtold,  etc.,  Co.,  12  Idaho,  630,  86  Pac.  636; 
Steinoar  v.  Oakley  State  Bank,  32  Idaho,  91, 
177  Pac.  843.  In  the  Instant  case  appellant's 
prrecipe  to  the  clerk  called  for  the  instruc- 
tions given  by  the  court  and  instrnctionB 
olfered  by  appellant  and  refused.  They  are 
embodied  In  the  clerk's  transcript  as  part  of 
the  flies  in  the  action.  The  certificate  of  the 
clerk  states  that  his  transcript  contains  a 
full  and  true  copy  of  the  instructions  given 
and  the  instructions  refused,  and  that  they 
are  part  of  the  flies.  After  the  dedsiima 
Jnst  above  named,  G.  8.  i  7168,  was  amended 
to  read  as  follows,  the  amendment  being  im- 
derscored: 

"On  an  appeal  from  a  final  jo^gment  the  ap- 
'pellant  most  famish  the  court  with  copy  of  the 
notice  of  appeal,  of  the  jadgment  roll  and  of 
any  bill  of  exceptions  or  reporter's  transcript 
prepared  and  settled  as  prescribed  in  section 
6886,  npon  which  the  appellant  relies,  and  of 
ail  paperi,  reoorda  and  filet  deiignated  in  the 
precipe  filed  by  appeUont  ¥>iih  ike  otorfe  of 
the  dittrict  court." 

This  court  said,  in  Stringer  v.  Redfleld,  201 
Pac.  714: 

"The  amendment  consisted  of  adding  to  the 
•ection  as  it  formerly  stood  the  words  te  itaUes 
in  the  above  quotation.  It  may  be,  and  prob> 
ably  is,  tme  that  in  cases  in  which  the  trial 
JDdge  has  filed  with  the  clerk  the  instnietions 
given  and  inBtrnctions  requested  by  the  parties, 
with  his  indoTsements  thereon,  and  they  have 
been  included  in  the  record  in  response  to  a 
prsscipe  filed  by  appellant,  they  may  be  subject 
to  review  under  the  two  sections  above  men- 
tioned, without  being  preserved  in  a  formal  bill 
of    exceptions." 

While  that  expression  la  obiter  dictum.  It 
was  advisedly  made,  and  we  approve  it.  The 
Instructions,  having  been  filed  with  the  clerk 
and  included  and  certified  by  him  in  response 
to  appellant's  prcecip^,  are  subject  to  review 
under  C.  S.  {  7163. 

Respondent  also  contends  that,  where  the 
issues  raised  upon  an  appeal  from  the  judg- 
ment have  been  disposed  of  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial, 
the  a]K)eal  from  the  Judgment  should  be  dis- 
missed. Ooats  V.  Harris,  9  Idaho,  470,  75 
Pac  246.  In  that  case  the  court  entertained 
the  appeal  from  an  order  denying  a  new 
trial,  and  disposed  of  all  the  points  raised. 
In  the  instant  case  the  points  raised  by  the 
appeal  from  the  order  denying  a  new  trial 
were  not  passed  upon,  because  that  appeal 
was  dismissed. 

[2]  Respondent  contends  that  the  specifi- 
cation that  the  Judgment  is  contrary  to  law 
and  evidence  is  not  sufficient,  citing  Cald- 
well V.  WdlB,  16  Idaho,  450,  101  Pac  812. 
In  tbat  case  the  eonrt  bkd  that  Insufficiency 


of  the  evidence  to  Justitf  the  Judgmmt  is 
not  a  ground  of  motion  for  a  new  trial;  that 
a  motion  for  a  nfew  trial  should  be  directed 
to  the  verdict,  and  not  to  the  Judgment  In 
the  instant  case  we  are  considering  the  ap- 
veal  from  the  Judgment^  not  the  appeal  from 
the  order  denying  a  new  trial,  and  the  case 
dted  is  not  in  point  The  question  of  the 
insufficiency  of  the  evidence  to  support  the^ 
Judgment  may  be  raised  on  the  r^Mrter'a 
transcript  If  presented  by  a  spedflcatlon  of 
Insufficiency  in  the  brief.  O.  S.  {  6886,  subd. 
3;  CltiEens'  Right  of  Way  Go.  v.  Ayoa,  32 
Idaho,  206.  170  Pac  954.  Specification  of 
error  No.  4  is  as  follows: 

"That  the  Judgment  of  the  court  is  contrary 
to  law  and  evidence  for  each  of  the  reasons 
hereinbefore  set  forth." 

This  refers  back  to  the  preceding  spedfl- 
catious,  induding  Xa  1,  which  raises  the 
point  that  the .  court  erred  In  refusing  to 
grant  the  motion  for  a  new  trial,  and  sets 
forth  the  particulars  in  which  the  evidence 
Is  insuffident  to  support  the  verdict.  While 
spedflcation  No.  1  cannot  be  considered  by 
itself,  because  the  appeal  from  the  order  de- 
nying a  new  trial  was  dismissed,  yet  the 
particulars  of  insuffldency  set  forth  in  It  are 
referred  to  by,  and  made  part  of,  No.  4.  The 
particulars  in  which  the  evid«>ce  is  insuffi- 
cient to  8UK>ort  the  judgment  are  thus  pre- 
sented in  the  brief. 

We  come  now  to  the  merits  of  the  appeaL 
The  proof,  pursuant  to  the  pleadings,  ahows 
that  the  Meadow  Valley  Uve  Stock  Company, 
a  corporation,  left  with  respondent  for  care 
and  feeding,  certain  live  stock  belonging  to 
it  ujpon  whidi  the  Weiser  National  Bank  had 
two  chattel  niortgages,  duly  recorded.  The 
mortgage  debts  feU  due,  and  the  appellant, 
as  sheriff  of  Canyon  county,  took  and  sold 
the  live  stock  in  foreclosure  proceedings  in- 
itiated by  the  bank.  Respondent  contended 
tbat  he  had  an  agister's  lien  which  was  su- 
perior to  the  lien  of  the  bank's  chattel  mort- 
gages. Appellant  and  the  bank  refusing  to 
recognize  his  Uen  and  pay  the  debt,  respond- 
ent sued  appellant  tor  the  amount  of  bis  bill 
and  recovered  Judgment  for  the  full  amount 
upon  the  verdict  of  the  Jury.  The  court  in- 
structed the  Jury  that  the  mortgage  Hen  of 
the  bank  was  superior  to  respondent's  Hen 
unless  the  Jvu:y  should  find  tbat  it  was  with 
the  knowledge  and  consent  of  the  bank,  ex- 
press or  implied,  that  the  live  stock  company 
left  the  said  live  stock  with  respondent  for 
wintering;  also  that,  if  the  Weiser  National 
Bank  consented,  either  expressly  or  by  impli- 
cation, to  respondent's  keeping  and  caring 
for  the  live  stock,  the  taking  of  the  sheriff 
was  wrongful,  and  he  was  liable  to  respond- 
ent in  damages;  also  that,  before  the  Jury 
could  conclude  that  the  mortgagee  bank  con- 
sented by  implication  to  the  keeping  of  the 
Uve  stock  by  respondent,  it  must  believe  from 
the  evidence  tbat  the  bank  either  knew  or 
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was  in  possession  of  facts  and  drcnmstances 
which  would  charge  it  with  knowledge  that 
the  stock  was  being  ke^t  by  respondent 

[3]  The  weight  of  authority  and  the  better 
reason  hold  that  tlie  lien  of  a  chattel  mort- 
gagee is  superior  to  an  agister's  lien,  where 
the  former  is  prior  in  time,  unless  the  serv- 
ices upon  which  the  agister's  lien  is  based 
were   performed   with   the   consent  of   the 
mortgagee,  either  express  or  Implied  from 
the  circumstances.    Wilson  v.  Donaldson,  121 
Cal.  8,  63  Pac.  404,  43  L.  B.  A.  524,  66  Am. 
St  Rep.  17;   Storms  v.  Smith,  137  Mass.  201; 
Howes  v.  Newcomb,  146  Mass.  76,  16  N.  E. 
123;  Ingalls  V.  Vance,  61  Vt  682, 18  AtL  452; 
Hanch  v.  Ripley,  127  Ind.  161,  26  N.  a  70,  11 
L>.  R.  A.  61;   Jones  on  Chattel  Mortgages,  f 
472.    This  rule  Is  especially  applicable  where, 
as  in  Idaho,  a  chattel  mortgage  does  not  pass 
legal  title  to  the  mortgagee,  but  merely  cre- 
ates a  lien  on  the  property.    Wilson  v.  Don- 
aldson, supra.    The  uncontradicted  evidence 
In  the  Instant  case  shows  that  the  live  stock 
were  left  with  respondent  by  th»  live  stock 
company  on  or  about  January  13,  1918,  with- 
out the  knowledge  or  consent  of  the  bank; 
that  on  or  about  February  17  or  18  the  bank 
recelTed  a  letter  from  an  officer  of  the  live 
stock  company  saying  that  the  stock  had 
been  left  with  respondent;   that  to  this  let- 
ter the  bank  replied,  inquiring  whether  or 
not  the  company  had  made  arrangements  to 
pay  respondentr  that  on  or  about  February 
24  the  bank  received  a  reply  saying  that  the 
company  could  not  pay  respondent;    that  on 
FM>ruar7'  27   the  bank   started   foreclosure 
proceedings  on  its  first  mortgage  which  cov- 
ered part  of  the  live  stock,  and  was  then  past 
du&    The  second  mortgage,  covering  the  rest 
of  the  stocl^  was  not  yet  due  at  that  time. 
At  the  time  of  foreclosing  the  first  mortgage 
the  bank  demanded  that  respondent  surren- 
der the  live  stock  covered  by   the  second 
mortgage,  but  respondent  refused  to  do  so. 
Later,  when  the  second  mortgage  fell  due, 
the  bank  foreclosed  It  and  sold  the  rest  of 
the  live  stock.    There  is  absolutely  no  evi- 
dence tending  to  show  that  the  bank  con- 
sented, expressly  or  impliedly,  that  the  live 
stock  company  should  deliver  the  live  stock 
to  respondent  for  care  and  feeding.    On  the 
contrary  the  uncontradicted  evidence  shows 
that  the  live  stodc  were  delivered  to  respond- 
ent without  the  bank's  knowledge,  and  that, 
as  soon  as  it  learned  that  the  live  stock  were 
in  the  possession  of  respondent  and  that  the 
mortgagor  was  not  going  to  pay  the  bill,  the 
bank    proceeded    diligently    to    enforce    Its 
rights  by  foreclosure.    The  court  was  not  Jus- 
tified In  instructing  the  Jury  on  the  theory 
of   an  express  or   implied   consent   of   the 
mortgagee.    Moreover,  since  the  only  theory 
upon  which  the  Judgment  can  be  sustained 
is  that  the  mortgagee  gave  such  consent  and 
the  evidence  utterly  fails  to  show  this,  the 


Judgment  Is  contnir7  to  the  evldoice  and. 
the  law. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed.  Costs  are 
awarded  to  appellant 

DVKN  and  LEE,  33,  concur. 


STATE  V.  COOPER.     (No.  3518.) 

(Supreme   Court   of  Idaho.     Feb.   13,   1922.) 

IndletiHsnt  and  Information  ^=3l25(3)— Infor- 
mation ohargtng  transportatlaa  and  po8ses« 
•Ion  of  liquors  held  duptleitoas. 

Where  an  information '  charges  more  than, 
one  offense,  contrary  to  the  provigions  of  the 
statute,  the  action  of  the  court  in  overruling 
a  demurrer  thereto,  on  the  ground  of  duplicity 
in  the  information,  is  error. 

Appeal  from  District  Court  Ada  (^unty; 
Chas.  F.  Reddoith,  Judge. 

Hamp  B.  Cooper  was  convicted  of  having 
In  his  possession  intoxicating  liquor,  and 
from  the  Judgment  and  an  order  denying  a 
new  trial,  be  appeals.  Judgment  and  order 
reversed  and  cause  remanded,  with  direc- 
tions to  sustain  defendant's  demurrer  to  the 
information  and  make  such, further  orders 
as  found  advisable. 

K  P.  Barnes,  of  Boise,  for  appellant 
Roy    Lk    Black,   Atty.    Gen.,    and   Jas.   I* 
Boone,  Asst  Atty.  Oen.,  for  the  State. 

BITD6B,  3.  Appellant  was  convicted  of 
the  crime  of  having  In  his  possessicm  intox- 
icating liquor.  On  November  29,  1018,  an 
information  was  filed  against  him,  charging 
transportation  and  possession  of  Intoxicating 
liquor.  A  demurrer  to  the  information,  upon 
the  ground  that  more  than  one  offense  was 
charged  therein,  was  overruled,  to  which  rul- 
ing the  defendant  excepted  and  thereupon 
pleaded  not  guilty  to  the  information.  At 
the  close  of  the  state's  case,  the  court  re- 
quired the  state  to  elect  upon  which  charge 
It  would  stand,  and  the  state  elected  to  rely 
upon  the  diarge  of  possession  of  intoxicating 
liquor,  of  which  appellant  was  thereafter 
convicted  and  sentenced  to  serve  a  term  in 
the  county  Jail  and  pay  a  fine  of  $160. 

This  appeal  is  from  the  Judgment  and  an 
order  denying  a  motion  for  new  trial.  Ap- 
pellant nmkes  13  assignments  of  error,  at- 
tacking the  action  of  the  trial  court  In  over- 
ruling appellant's  demurrer  to  the  informa- 
tion and  renewals  thereof  at  each  step  In  the 
proceedings,  in  admitting  certain  exhibits, 
in  giving  two  Instructions,  in  overruling  and 
denying  a  motion  in  arrest  of  Judgment  and 
the  motion  for  new  trial. 
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nie  principal  qaesUon  presented  by  this 
-appeal  Is  whether  the  court  erred  In  overrul- 
ing api>ell^t'8  demnrror  to  the  Information. 

C.  S.  {  8829,  provides  that  an  Indictment 
must  charge  but  one  offense,  and  by  O.  S. 
I  8812,  It  Is  provided  that  the  statutory  pro- 
visions relating  to  Indictments  shall  be  ap- 
plicable to  Informations.  That  more  than  one 
offense  is  charged  in  an  indictment  is  ground 
for  demurrer.  O.  S.  i  8870.  Appellant  was 
-charged  in  the  same  information  with  trans- 
portation and  with  possession  of  intoxicating 
liquor.  The  trial  court  should  have  sus- 
tained the  demurrer  to  the  information,  upon 
the  ground  that  it  stated  more  than  one  of- 
fense. State  T.  Bilboa,  33  Idaho,  128,  100 
Pac.  ^48. 

The  offenses  charged  in  the  InformatioD, 
not  relating  to  the  sale  of  intoxicating  liq- 
uor, do  not  come  within  the  provisions  of  C. 
S.  i  2642,  and  it  was  error  for  the  court  to 
overrule  the  demurrer.  State  v.  Hall,  33 
Idaho,  135,  190  Pac.  251. 

In  view  of  the  conclusion  which  we  have 
Teacbed,  it  is  unnecessary  to  discuss  the  t4- 
nutlning  assigxmients  of  error. 

The  judgment  and  order  appealed  frmn 
nrust  be  reversed,  and  the  cause  is  remanded, 
with  directions  to  sustain  the  demurrer  and 
make  such  further  orders  as  may  be  found 
advisable. 

RlCnJ,  C.  J.,  and  McGARTHT,  DUNN,  and 
IjEE,  J  J.,  concur. 


NEEL  V.  BARKER.    (No.  2571.) 
-{Supreme  Court  of  New  Mexico.    Jan.  6, 1922.) 

(Svllabit*  by  tk«  Oourt.) 

-Mines  and  minerals  ^~->5  —  Restrictions  con- 
cerning lease  of  lands  In  Enabling  Act  admit- 
ting New  Mexico  do  not  apply  to  oil  lease  by 
cofflmlssloner  of  public  lands. 

The  restrictions  and  limitations  of  the  En- 
abling Act  admitting  the  territory  of  New  Mex- 
ico to  the  Union  (38  SUt  557,  c.  310;  Act  of 
-June  20,  1910)  in  regard  to  the  sale,  lease,  con- 
veyance, or  contract  of  or  concerning  any  of 
the  lands  granted  or  confirmed  by  said  act,  or 
the  use  thereof,  or  the  natural  products  there- 
of, do  not  apply  to  a  grant  or  lease  to  explore 
for  oil  and  gas  executed  by  the  commissioner  of 
pnblic  lands  of  the  state  of  New  Mexico. 

Appeal  from  District  Court,  Rio  Arriba 
County;   Bratton,  Judge. 

Action  by  George  M.  Neel  against  William 
J.  Barker.  From  a'  Judgment  affirming  the 
decision  of  the  Commissioner  of  Public 
I^nds,  and  denying  plaintiff's  application  for 
an  oil  and  gas  lease  on  certain  state  lands, 
Idalntiff  appeals.    Affirmed. 


Francis  C.  Wilson,  of  Santa  T6,  for  appe- 
lant 
Harry  S.  Bowman,  Atty.  G«n.,  for  appdlee. 

RAYNOLDS,  C.  J.  This  Is  an  appeal 
from  the  district  court  of  Rio  Arriba  county 
affirming  the  decision  of  the  commissioner  of 
public  lands,  denying  the  application  of  the 
appellant  for  an  oil  and  gas  lease  upon  cer- 
tain state  lands  In  Rio  Arriba  county.  The 
appellee,  William  J.  Barker,  was  the  holder 
of  an  oil  and  gas  lease  issued  by  the  state 
of  New  Mexico  through  the  office  of  the 
state  land  commissioner,  dated  August  29, 
1919.  The  lands  included  in  this  lease  con- 
stituted a  portion  of  those  granted  by  the 
United  States  to  the  territory  of  New  Mexico 
by  an  act  approved  June  21,  1898,  known  as 
the  "Fergusson  Act"  (30  Stat  484).  These 
lands  became  the  projwrty  of  the  state  of 
New  Mexico  when  it  was  admitted  into  the 
Union.  On  December  15,  1919,  the  contest- 
ant, George  M.  Neel,  appellant  here,  made 
an  application  for  an  oil  and  gas  lease  upon 
a  portion  of  the  same  lands  wblch  bad  been 
previously  leased  to  appellee,  furnished  and 
filed  with  the  application  an  appraisement  of 
the  lands,  and  requested  that  an  oil  and  gas 
lease  of  such  lands  be  put  up  for  sale  at 
public  auction  to  the  highest  and  best  bidder 
after  public  advertisement  as  provided  by 
section  10  of  the  Enabling  Act  (chapter  310. 
36  Stat.  557;  Act  of  June  20,  1910).  The 
lease  Issued  to  the  contestee,  appellee  here, 
William  J.  Barker,  was  executed  and  Issued 
to  him  by  the  commissioner  of  public  lands 
without  formal  appraisement  of  the  lands, 
\</lthout  advertisement  and  without  sale  at 
public  auction.  Appellant  contended  that 
section  10  of  the  Enabling. Act  was  not  com- 
piled with.  The  commissioner  rejected  the 
application  of  appellant  Neel,  upon  the 
ground  that  the  lease  had  previously  been 
executed  to  appellee.  Barker,  and  was  a 
valid  and  subsisting  contract '  at  that  •  time. 
The  commissioner  also  held  the  contract  with 
Barker,  being  an  oil  and  gas  lease,  for  a 
period  not  exceeding  Ave  years,  was  by  the 
terms  of  section  10  of  the  Enabling  Act  ex- 
cluded from  its  provisions,  and  that  it  was 
not  necessary  to  appraise,  advertise,  and  sell 
at  public  auction  Uie  lease  in  question. 

The  lower  court  in  affirming  the  action  of 
the  commissioner,  held  that  the  provisions  of 
section  10  of  the  Enabling  Act  applied  alike 
to  lands  which  became  the  property  of  the 
state  through  the  grant  to  the  territory  by 
the  "Fergusson  Act"  and  to  those  which  had 
been  granted  de  novo  to  the  state  and  the 
Enabling  Act  It  also  held  that  Congress 
had  power  to  place  such  restrictions  as  it 
saw  fit  upon  the  grant  of  lands  to  the  state 
of  New  Mexico.  With  these  two  conclusions 
of  the  lower  court  the  appellant  states  he 
has  no  qnarr*^     He  maintains  tlmt  there 
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are  only  two  questions  to  be  passed  upon  by 
this  court  He  contends,  first,  that  the  lease 
of  tbe  appellee.  Barker,  was  such  a  sale  of 
lands  or  an  Interest  therein  as  was  required 
by  the  terms  of  the  Enabling  Act  to  be 
appraised,  advertised,  and  sold  at  pnbUc  auc- 
tion; second,  that  said  Instrument  was  a 
lease,  license,  or  interest  not  included  within 
the  proTlso  of  section  10,  to  the  effect  that 
leases  for  a  term  of  five  years  or  less  could 
be  made  without  appraisement  and  sale  at 
public  auction.  These  two  points  were  de- 
cided adversely  to  the  contentions  of  the 
appellant  below,  and  he  brings  his  appeal  to 
this  court 

Eleven  errors  are  assigned,  but  in  his 
brief  appellant  confines  bis  discussion  to  the 
,  two  propositions  above  set  out,  seeking  a 
reversal  on  the  ground  that  tbe  court  below 
erred  in  deciding  these  two  contentions 
against  bim.  In  tbe  view  we  take  of  tbe 
case  it  is  not  necessary  to  determine  tbe 
nature  of  tbe  so-called  lease  issued  by  tbe 
commissioner  of  public  lands,  granting  to 
tbe  lessee  tbe  right  to  enter  and  explore  for 
oil  and  gas  for  a  term  of  five  years,  with 
provisions  of  renewal  under  certain  condi- 
tions and  upon  certain  payments.  Nor  is  it 
necessary  to  determine  the  interest  thereby 
granted  or  conveyed.  It  is  conceded  by  both 
sides  that  oil  and  gas  are  minerals,  and  that 
tbe  lands  under  which  they  may  be  found 
are  mineral  lands.  The  Enabling  Act,  which 
is  chapter  310,  36  Stat.  557,  by  its  provisions 
'  grants  certain  land  to  the  state  of  New 
Mexico,  and  restricts  the  sale  and  the  leas- 
ing and  conveyance  thereof,  and  the  natural 
products  of  such  lands,  by  provisions  making 
it  necessary  to  appraise,  advertise,  and  sell 
at  public  auction  these  lands,  and  declaring 
that,  if  tbe  provisions  are  not  carried  out, 
tbe  attempted  sales,  leases,  conveyances,  and 
contracts  will  be  void.  Section  10  of  tbe  act, 
in  so  far  as  it  is  material  to  the  matter 
under  discussion,  is  as  follows: 

"Nor  shall  any  sale  or  contract  for  the  sale 
•f  any  timber  or  other  natural  product  of  such 
lands  be  made,  save  at  the  place,  in  the  man- 
ner, and  after  the  notice  of  publication  thus 
provided  for  sales  and  leases  of  the  lands  them- 
selves: Provided,  that  nothing  herein  con- 
tained shall  prevent  said  proposed  state  from 
leasing  any  of  said  lands  referred  to  in  this  sec- 
tion for  a  term  of  five  years  or  less  without 
said  advertisement  herein  required.    •    •    • 

"Every  atle,  lease,  conveyance,  or  contract  of 
or  concerning  any  of  the  lands  hereby  granted 
or  confirmed,  or  tbe  use  thereof  or  the  natural 
products  thereof,  not  made  in  substantial  con- 
formity with  the  provisions  of  this  act  shall  be 
null  and  void,  any  provision  of  the  Constitu- 
tion or  laws  of  the  said  state  to  the  contrary 
notwithstanding." 

Tbe  Enabling  Act  itself,  together  with 
prior  enactmoits  by  Congress  upon  tbe  sub- 
ject. Indicates  to  onr  mind  tbat  only  agrlcul- 
tnral  land  and  eontracta,  leases,  sales,  and 


conveyances  thereof  were  contemplated  by 
Congress;  tbat  tbe  mineral  land  was  specif- 
ically reserved  by  provisions  in  tbe  act  itself, 
and  by  prior  enactments  on  tbe  same  subject. 
As  is  stated  by  tbe  trial  court: 

"The  act  of  July  4,  1886  (14  Stat.  86,  D.  S. 
Comp.  St  I  4613,  Fed.  Stats.  Ann.  2318),  ex- 
pressly provides  that  all  lands  valuable  for 
mineral  shall  be  reaerred  from  sale,  excejit  tM 
otherwise  expressly  directed  by  law;  said 
statute  being  in  the  following  language:  'In 
all  cases  lands  valuable  for  minerals  shall  be 
reserved  from  sale  except  as  otherwise  ex- 
pressly directed  by  law.'  In  section  6  of  the 
Enabling  Act  it  is  provided  that  in  addition  to 
sections  16  and  36  in  each  and  every  township 
within  the  proposed  state,  which  had  thereto- 
fore been  granted  to  the  territory,  that  sec- 
tions 2  and  82  in  each  township  should  be 
granted  to  said  state,  for  tbe  support  of  the 
common  schools.  Section  6  further  provides 
that  in  all  cases  where  said  sections  2,  16,  32 
and  36,  or  any  parts  thereof,  were  mineral,  or 
had  been  sold,  reserved,  or  otherwise  appro- 
priated or  reserved,  or  otherwise  appropriated 
<)r  reserved  by  or  under  the  anthority  of  any 
act  of  Congress,  or  were  wanting  or  fractional 
in  quantity,  or  where  settiement  thereon  with 
a  view  of  pre-emption  or  homestead,  or  im- 
provement with  a  view  of  desert  land  entry, 
then  and  in  either  of  said  eventa,  other  lands 
should  be  selected  in  lieu  of  said  mentioned  sec- 
tions. 

"Again,  it  is  to  be  observed  that  sections  6 
to  11,  both  inclusive,  of  the  Enabling  Act,  are 
the  ones  concerning  the  lands  granted  to  tbe 
state;  that  section  7  enumerates  the  institu- 
tions for  which  said  lands  were  granted,  with 
the  acreage  granted  to  each,  respectivdy;  sec- 
tion 8  provides  that  the  institutions  for  which 
said  lands  are  appropriated  shall  forever  re- 
main under  the  exclusive  control  of  the  state, 
and  that  no  part  of  said  lands  shall  be  used  for 
the  benefit  of  any  sectarian  or  denominational 
school;  section  9  provides  for  the  payment  to 
the  state  of  5  per  cent,  less  certain  enumerat- 
ed items  of  tiie  proceeds  arising  from  the  sale 
of  all  public  lands  lying  within  said  state  which 
may  be  sold  after  tbe  state  has  been  admitted; 
and  section  10  contains  the  provisions  with 
regard  to  the  sale  or  leasing  of  said  lands.  The 
next  succeeding  section,  numbered  11,  express- 
ly provides  that  the  lands  granted  by  said  act 
in  quantity  or  as  indemnity,  shall  be  selected 
under  the  direction  and  subject  to  the  approval 
of  tbe  Secretary  of  the  Interior,  from  the  sur- 
veyed, unreserved,  unappropriated,  and  nonmin- 
eral  public  lands  of  tbe  United  States  within 
the  said  state  of  New  Mexico.  Certain  other 
provisions  are  contained  in  said  section  with 
respect  to  who  should  act  for  and  on  behalf  of 
the  state,  but  the  vital  part  of  it  is  that  it  ex- 
pressly provides  that  all  of  said  lands  shall  be 
selected  from  the  nonmineral  lands  of  the  Unit- 
ed States  located  within  said  state.  With  the 
federal  statute  providing  that  mineral  lands 
shall  be  reserved  to  the  United  States,  except 
where  otherwise  expressly  provided  by  statute, 
with  section  6  of  the  act  granting  certain  lands, 
with  the  provision  that  if  they  are  mineral  oth- 
er lands  shall  be  selected  in  lieu  thereof,  and 
with  the  express  provision  in  section  11  that 
the  lands  granted  under  the  act  shall  b«  select- 
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ed  from  nonitabieral  landa,  it  is  obvions  to  my 
mind  that  Congress  never  intended  to  grant 
to  tlie  state  any  mineral  lands  whatsoever. 
If  not,  then  Congress  certainly  did  not  con- 
template that  the  state  should  follow  certain 
formalities  in  the  ezecntion  of  leases  for  min- 
eral pu  poses. 

"It  would^  be  utterly  inconsistent  to  say  that 
no  mineral  lands  should  be  granted  to  tbe  state, 
and  at  the  same  time  that  the  state  in  leasing 
its  mineral  lands,  which  it  was  not  to  obtain, 
should  follow  the  formalities  prescribed  in  sec- 
tion 10  of  the  act  When  Congress  used  the 
word  lease'  with  respect  to  lands  it  considered 
and  denominated  as  nonmineral,  it  certainly 
did  not  have  in  mind  a  mineral  lease.  When 
the  word  'lease'  is  used  with  respect  to  grasing 
land,  a  lease  for  grazing  purposes  is  contem- 
plated; when  used  in  respect  to  timber  lands, 
a  lease  for  timber  purposes  is  necessarily  con- 
templated; when  used  regarding  agricultural 
lands,  a  lease  for  agricultural  purposes  is  ob- 
viously in  contemplation,  and  the  same  is  true 
with  regard  to  other  leases;  bat  when  the  word 
is  used  with  respect  to  lands  considered  to  be 
nonmineral,  certainly  a  lease  for  mineral  pur- 
poses is  not  in  contemplation.  The  word 
^ease,'  as  used  in  the  Enabling  Act,  did  not 
contemplate  nor  include  a  lease  for  mineral 
purposes.  Counsel  amicus  curiae  contends  that 
Congress  did  not  intend  to  grant  any  mineral 
lands  to  the  state,  but  that  it  knew  minerals 
would,  in  all  human  probability,  at  some  later 
date,  be  discovered  on  said  lands,  and  hence  the 
act  covers  and  Includes  a  mineral  lease.  If 
this  be  true.  Congress  could  have  expressly 
provided  that,  if  minerals  should  be  discovered 
on  any  of  said  lands,  then  leases  for  such  pur- 
poses should  be  made  with  the  same  formali- 
ties as  other  leases;  but  the  act  contains  no 
such  provision,  and  it  is  a  well-known  rule  of 
statutory  construction  that  where  no  excep- 
tion is  found  in  a  statute,  that  the  Legislature 
intended  none,  and  that  an  exception  cannot 
be  created  by  construction,  where  none  is  nec- 
essary to  effectuate  the  legislative  intention. 
This  rule  is  very  clearly  and  with  entire  ac- 
curacy stated  in  25  R.  C.  L.  972,  with  authori- 
ties sustaining  the  same.  Indeed,  no  such  an 
exception  is  here  necessary  to  effectuate  the 
legislative  intent.  *  *  *  It  is  well  settled  by 
the  decisions  from  both  the  Supreme  Court  of 
the  United  States  and  the  federal  courts  that, 
where  lands  are  conveyed  by  grant  or  patent, 
and  it  is  not  known  at  the  time  of  such  con- 
veyance that  such  lands  are  mineral,  but  after- 
wards are  discovered,  that  such  minerals  be- 
come the  absolute  property  of  the  owner  of 
the  lands,  and  the  United  States  has  no  inter- 
est whatsoever  therein.  It  is  only  when  it  is 
known  at  the  time  of  making  the  grant,  or  is- 
suing the  patent,  that  such  minerals  exist,  and 
■uch  knowledge  is  knowingly  or  fraudulently 
withheld  from  the  government,  that  it  can 
thereafter  claim  them.  This  is  true,  regardless 
«f  whether  the  lands  are  finally  passed  by  a 
patent  or  by  clear  listing  of  the  same  by  the 
Secretary  of  the  Interior.  Numerous  authori- 
tiea  sustain  this  proposition.  See  the  follow- 
ing cases:  Davis  v.  Weibbold,  139  U.  S.  507, 
11  Sup.  Ct.  628,  35  L,  Ed.  238;  Railway  Co,  v. 
United  States,  92  U.  S.  733,  23  L.  Ed.  634; 
Frasher  v.  O'Connor,  115  U.  S.  102,  5  Sup.  Ct 


1141,  29  li.  Ed.  Sll;  Mower  ▼.  Fletcher,  116 
U.  S.  S80,  6  Sup.  Ct  409,  29  L.  Ed.  998; 
Hough  V.  Buchanan  (O.  O.)  27  Fed.  328; 
Buena  Vista  Petroleum  Co.  ▼.  Tulare  Oil  & 
Mining  Co.  (C.  C.)  67  Fed.  228;  Garrard  v. 
Silver  Peak  Bfines,  94  Fed.  983,  36  C.  C.  A. 
603;  Development  Co.  v.  Endersen  (D.  C.) 
200  Fed.  272. 

"It  is  therefore  obvious  that  if  mineral  were 
discovered  on  any  of  the  lands  granted  to  the 
state,  after  such  grant  had  been  perfected  by 
the  selection  of  said  lands  on  the  part  of  the 
state,  and  after  the  Secretary  of  the  Interior 
had  approved  the  same,  and  that  fact  was  un- 
known at  the  time  they  were  conveyed,  then 
and  in  that  event  the  title  and  ownership  in 
and  to  said  minerals  became  absolute  in  the 
state,  and  it  could  sell,  dispose  of,  or  otherwise 
manage  the  same  as  it  elected  so  to  do,  unless 
the  provisions  of  the  Enabling  Act  with  respect 
to  selling  or  leasing  said  lands  are  broad  enough  . 
to  constitute  express  statutory  enactment  gov- 
erning and  controlling  the  same.  Bearing  in 
mind  that  in  my  opinion,  Congress  did  not  in- 
tend to  grant  to  the  state  any  mineral  lands, 
I  conclude  that  the  provisions  of  the  Ehiabling 
Act  with  reference  to  sale  and  leasing  of  aaid 
lands  do  not  embrace  nor  include  a  lease  for 
mineral  purposes,  and  it  follows  that  the  state 
is  not  controlled  nor  restricted  by  said  act  in 
regard  to  leasing  said  lands  for  mineral  par- 
poses." 

With  this  conduston  we  agree,  and  the 
case  Is  therefore  affirmed;  and  It  ia  so 
ordered. 

PARKER,  J.,  concurs. 
DAVIS,   J.,   did   not  participate  in   this 
opinion. 


VALLEY  BANK  et  al.  V.  MALCOLM. 
(No.    1794.) 

(Supreme  Court  of  Arizona.    Feb.  10,  1922.) 

1.  Judgmeat  «s97ll— Jaiigineiit  MU  admissi- 
ble In  action  against  transferea  of  debter'a 
assets. 

In  an  action  to  recover  from  a  bank,  to 
which  was  transferred  all  the  assets  of  another 
bank,  the  amount  of  a  judgment  against  the 
latter,  the  judgment  roll  is  admissible  to  show 
that  plaintiff  was  a  creditor  of  the  former, 
and,  in  the  absence  of  fraud  or  collusion,  is 
conclusive,  not  only  «s  the  parties  to  it  but 
on  other  creditors  or  transferees  of  the  juds- 
ment  debtor. 

2.  Appeal  and  error  «=:>  1 052(6)— Error  in  ad- 
mission of  evidence  for  defendants  harmless, 
where  court  found  for  plaintiff. 

In  an  action  to  recover  the  amount  of  a 
default  judgment  against  bank  from  a  bank  to 
which  its  assets  were  transferred,  the  court 
erred  in  admitting  evidence  that  the  judgment 
was  erroneous  and  that  plaintiff  had  no  cause 
of  action,  but  the  error  was  harmless,  where 
the  court  found  for  plaintiff. 
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3;  Banks  and  baiAIng  €=>67— Transfer  of  as- 
sets of  Insolvent  bank  with  consent  of  bank 
comptroller  and  Attorney  General  held  valid. 
Though  the  proceedings  provided  by  Civ. 
Code  1913,  par.  294,  requiring  the  Attorney 
General,  on  notice  from  the  bank  comptroller 
of  hia  having  taken  control  of  a  bank  and  sas- 
pended  its  business,  to  commence  suit  to  en- 
join the  transaction  of  any  further  business 
by  it,  have  precedence  over  all  other  methods 
of  liquidating  its  affairs,  a  transfer  of  assets 
to  another  bank  with  the  consent  of  the  comp- 
troller and  Attorney  General  is  not  void;  the 
latter  not  being  compelled  to  sue  if  he  believes 
the  creditors'  interests  may  be  best  subserved 
by  a  reorganization  or  transfer  of  assets  to 
another  institution. 

4.  Statutes  e=9227— Mandatory  langnage  may 
be  constmed  as  directory. 

Language  of  a  statute,  however  mtuidatory 
in  form,  may  be  deemed  directory  whenever 
the  legislative  purpose,  In  view  of  the  good  to 
be  accomplished,  can  best  be  carried  out  by 
such  construction. 

5.  Corporations  «=>544  (2) —Assets  oonstltate 
tmst  fund  for  benefit  of  creditors. 

The  assets  of  a  private  corporation  consti- 
tute a 'trust  fund  for  the  benefit  of  its  creditors. 

6.  Corporations  «=»590(3)— When  one  corpo- 
ration purchasing  assets  bf  another  Is  liable 
for  latter's  debts  stated. 

Though  a  corporation  purchasing  assets  of 
another  corporation  does  not  thereby  assume 
the  payment  of  any  of  the  latter's  debts,  it  is 
responsible  for  them,  whether  contractual  or 
arising  out  of  tort,  liquidated  or  unliquidated, 
if  the  sale  was  without  consideration,  or  in 
bad  faith,  for  the  purpose  of  defeating  creditors 
of  the  selling  corporation,  or  if  there  was  a 
merger  or  consolidation,  or  if  the  purchasing 
corporation  took  over  all  of  the  stock  of  the 
selling  corporation,  or  if  the  transaction 
amounted  to  a  mere  reincorporation  or  reor- 
ganization of  the  latter  corporation. 

7.  Corporations  €rs3590(3)— Corporation  pur> 
ohasing  assets  of  another  In  good  faith  for 
value  not  liable  for  latter's  debts. 

When  a  sale  of  the  assets  of  a  corporation 
is  a  bona  fide  transaction,  through  which  ven- 
dor receives  money  to  pay  its  debts,  or  prop- 
erty equal  to  the  fair  value  of  the  property 
conveyed  by  it,  the  purchasing  corporation  will 
not,  in  the  absence  of  a  contract  or  substan- 
tial fraud,  be  held  responsible  for  the  liabilities 
of  the  selling  corporation. 

8.  Banks  and  banking  «s»67— Creditors  of  bank 
nay  follow  Its  assets  In  hands  of  purchaser. 

The  purchase  by  one  bank  of  the  assets 
of  another,  in  consideration  of  the  assumption 
of  debts  substantially  equal  to  the  value  of  the 
assets,  does  not  subject  the  purchasing  cor- 
poration to  liabilities  of  the  aelling  corporation, 
but,  when  the  selling  corporation,  to  the  pur- 
chaser's knowledge,  is  left  entirely  without  as- 
aets,  the  purchaser  takes  the  property  subject 
to  an  equitable  lien  in  favor  of  creditors. 


9.  Banks  and  banking  <t=>67— Corporation 
handling  itoubtful  assets  of  selling  bank  held 
liable  for  debts  not  assumed  by  purchaser  to 
extent  of  such  assets. 

A  corporation  organized  to  handle  doubtful 
assets  of  bank,  the  assets  of  which  were  pur- 
chased by  another  bank  and  to  reimburse  the 
latter  bank  for  the  amount  of  the  former's  in- 
debtedness assumed  by  it,  is  responsible  for 
debts  of  the  selling  bank  not  assumed  by  the 
purchaser,  to  the  extent  of  the  assets  received 
from  the  latter. 

10.  Corporations  «=»547(4)— In  absence  of 
fraud,  liability  of  purchaser  of  corporate  as- 
sets to  creditors  limited  to  valne  of  assets 
received. 

The  liability  of  a  purchaser  of  corporate  as- 
sets to  creditors  of  the  selling  corporation, 
whose  debts  were  not  assumed  by  the  pur- 
chaser, is  limited  to  the  value  of  the  assets 
received  by  it,  in  the  absence  of  actual  fraud. 

11.  Banks  and  banking  ^=>67— One  frandulent- 
ly  Induced  to  buy  land  from  a  bank  held  a 
eredltor  thereof,  though  Judgment  was  not 
recovered  until  after  transfer  of  bank's  as* 
sets. 

One  induced  by  fraudulent  representations 
to  purchase  lands  from  a  bank,  which  there- 
after aold  its  assets  to  another  bank,  was  a 
creditor  of  the  former  bank  at  the  time  of  the 
transfer  of  its  assets,  though  he  did  not  re- 
cover a  judgment  until  afterwards;  his  cause 
of  action  existing  at  all  times  after  the  consum- 
mation of  the  fraud, 

12.  Fraudulent  conveyances  9=9219— Creditor 
having  cause  of  action  for  tort  may  attack 
fraudulent  transfer  Injuriously  affecting 
rights. 

A  creditor  having  a  cause  of  action  for  tort 
may  attack  a  fraudulent  or  unlawful  transfer 
injuriously  affecting  his  rights. 

Appeal  from  Superior  Court,  Marieopa 
County;  B.  C.  Stanford,  Judge. 

Action  by  Wlllard  H.  Malcolm  against  the 
Valley  Bank,  a  corporation,  and  others. 
Judgment  for  plaintiff,  and  tbe  samed  de- 
fendant and  another  appeaL  Reversed  and 
remanded. 

For  many  years  prior  to  November  0, 1914, 
the  Valley  Bank  of  Fhoenlx  was  a  banking 
corporation  carrying  on  a  large  business  at 
FhiBniz,  Ariz.  On  that  day  the  state  audi- 
tor and  bank  comptroller  took  possession  of 
its  assets  and  property  and  closed  Its  doors, 
and  shortly  thereafter  reported  his  action  to 
the  Attorney  General  of  the  state.  No  fur- 
ther action  was  taken  with  respect  to  wind- 
ing up  the  affairs  of  the  bank  by  tbe  state 
authorities,  but  the  comptroller  remained  in 
possession  until  December  81,  1914.  Nego- 
tiations were  entered  Into  looking  to  the 
organization  of  a  new  bank,  and  certain 
parties  were  Interested  who  formed  a  bank- 
ing corporation  called  the  Valley  Bank. 
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On  the  30th  day  of  December,  1914,  the 
Valley  Bank  of  Phoenix  and  the  Valley  Bank 
entered  Into  a  written  agreement  which  set 
forth  a  resolution  adopted  on  the  same  day 
by  the  board  of  directors  of  the  Valley  Bank 
of  Phoenix,  reciting  that — 

"This  corporation  is  financially  embarrassed 
and  at  present  unable  to  meet  its  obligations 
to  Its  depositors  and  other  creditors,  and  this 
board  deems  It  necesaary,  in  order  to  avoid  loss 
and  injury  to  Its  depositors  and  other  creditors, 
that  means  be  provided  for  the  liquidation  of 
its  debts  and  obligationa." 

The  resolution  further  recited  that  the 
Valley  Bank  had  proposed  and  off»ed.  In 
consideration  of  the  transfer  to  it  of  all  the 
assets  and  property  to  the  Valley  Bank  of 
Phoenix,  to  pay  ott  and  liquidate  all  tf  the 
obligations  of  the  latter  bank  as  shown  by 
its  books  and  records,  and  accordingly  It 
conveyed  and  transferred  all  of  its  assets 
and  property  to  the  Valley  Bank,  whidi  in 
turn  agreed  to  assinne  and  pay  all  debts  and 
obligations  of  the  Valley  Bank  of  Phoenix, 
as  shown  by  its  books  and  records. 

This  contract  was  carried  out.  All  assets 
and  property  of  the  Valley  liank  of  Phoenix 
were  transferred  to  ttie  Valley  Bank,  and 
the  latter  institution  thereupon  commenced 
operations.  Among  the  assets  of  the  Valley 
Bank  of  Phoenix  were  securities  amounting 
to  the  sum  of  $869,000  face  value,  which 
the  Valley  Bank  declined  to  accept  An  ar- 
rangement was  thereupon  entered  into  for 
the  handling  of  these  particular  assets,  and 
another  corporation,  called  the  Valley  Bank 
Adjustment  Company,  was  organized  for  the 
purpose  of  handling  and  reducing  to  money 
the  $869,000  of  assets.  These  securities  were 
thereupon  transferred  to  the  Valley  Bank 
Adjustment  Company  for  a  consideration  of 
$662,000.  The  capital  stock  of  the  Valley 
Bank  Adjustment  Company  was  In  two  class- 
es, $200,000  in  preferred  stock,  which  was 
subscribed  for  by  depositors  in  the  Valley 
Bank  of  Phoenix  and  paid  for  by  checks 
drawn  on  their  deposits;  the  subscriptions 
amounting  to  25  per  cent  of  their  several 
deposits.  The  common  stock,  amounting  to 
$150,000,  was  subscribed  for  by  the  directocs 
of  the  Valley  Bank  of  Phoenix,  and  promis- 
sory notes  to  that  amount  executed  by  the 
subscribers  were  turned  over  to  llie  Valley 
Bank  as  a  payment  pro  tanto  on  the  pur- 
chase price  ct  the  assets  received  by  the 
Valley  Bank  Adjustment  Company.  For  the 
balance,  $212,000,  the  adjustment  company 
gave  its  note  to  the  Valley  Bank,  secured  by 
a  pledge  of  the  assets  which  it  had  received. 
The  adjustment  company  thereupon  entered 
upon  the  handling  of  these  assets  which  had 
been  transferred  to  it  by  the  Valley  Bank, 
and  Is  still  engaged  In  an  effort  to  realize  as 
much  upon  them  as  may  be  possible. 

On  the  7tb  day  of  August,  1915,  appellee^ 
2(MF.-14 


Malcolm,  commenced  an  action  against  the 
Valley  Bank  of  Phoenix,  styled  in  the  com- 
plaint "trustee."  The  defendant  In  thatac 
tion  failed  to  answer  the  complaint,  anil 
thereafter,  on  the  16th  day  of  September, 
1915,  Judgment  was  rendered  in  favor  of  the 
plaintiff  In  that  action  for  the  sum  of 
$4,644.62,  with  costs. 

The  complaint  in  the  action  of  Malcolm 
against  Valley  Bank  of  Phoenix  set  forth  a 
cause  of  action  based  upon  a  contract  made 
between  the  parties  on  January  27,  1913,  by 
which  the  bank  agreed  to  sell  to  Malcolm 
certain  farming  lands  in  Maricopa  county 
for  the  sum  of  $7,200,  alleging  that  he  had 
been  Induced  to  make  this  contract  by  cer- 
tain false  and  frauduleit  representations  of 
the  Valley  Bank  of  Phoenix;  that  he  had 
paid  the  sum  of  $2,400  as  part  payment  of 
the  purchase  price  of  the  property  and  had 
made  certain  improvements  upon  the  prop- 
erty. Malcolm  sought  to  rescind  the  con- 
tract and  recorer  from  the  bank  the  amount 
paid  and  the  cost  of  the  improvements.  On 
this  cause  of  action  Judgment  was  rendered, 
as  before  stated.  The  Judgment  not  bdng 
paid,  Malcolm  brought  this  action  against 
the  Valley  Bank  of  Pboenlx,  Valley  Bank, 
and  Valley  Bank  Adjustment  Company  to 
recover  the  amount  of  the  Judgment  in  the 
former  action  against  the  Valley  Bank  of 
Phoenix.  The  trial  court  rendered  Judgment 
in  favor  of  the  plaintiff  and  against  each  of 
the  defendants  for  the  amount  due  under  tbe 
former  Judgment  and  from  tbe  Judgment  so 
rendered  the  Valley  Bank  and  Valley  Bank 
Adjustment  Company  prosecute  tbisapi)eal. 

Kibbey,  Bennett  te  Jenckes  and  Candy  A 
Cunnin^am,  all  of  Phoenix,  for  appellants. 

M.  T.  Phelps,  R.  B.  Sloan,  and  Alice  M. 
Birdsall,  i«U  of  Pbcsniz,  for  appellee. 

PATTEE,  Superior  Judge  (after  stating 
the  facts  as  above).  The  complaint  in  this 
action  contains  four  counts,  based  upon  dif- 
ferent theories  of  the  rights  of  the  plaintiff. 
It  is  first  claimed  ttiat  the  Indebtedness  upon 
which  Judgment  was  recovered  was  an  ob- 
ligation appearing  upon  the  books  and  rec- 
ords of  the  Valley  Bank  of  Phoenix  on  De- 
cember 31,  1914,  and,  by  the  terms  of  the 
contract  transferring  the  assets  of  that  cor- 
poration to  the  Valley  Bank,  was  assimied 
and  agreed  to  be  paid  by  the  latter  bank.  The 
court  below  so  found,  and  it  is  assigned  as 
error  that  such  finding  is  wholly  unsupport- 
ed by  the  evidence. 

Giving  the  evidence  the  most  favorable 
interpretation  in  favor  of  appellee,  there  ia- 
nothing  in  It  that  would  warrant  the  con- 
clusion that  the  cause  of  action  upon  which 
Malcolm  recovered  his  Judgment  was  shown 
upon  the  books  and  records  of  the  Valley 
Bank  of  Phoenix.  The  most  that  could  be 
said  la  that  the  contract  entered  into  with 
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xtrtUoUn  tpr  Om  pur«tMiw  of  tb*  Uiufai  mar 
Imv**  l;««m  aiiMof  di*  rtcord*  of  tti«  twnk, 
tmt  ihirm  l«  not  *  jmrtM*  ot  trUUtatx  to  io- 
aUnUi  that  thMT*  WM  »nr  rwxrH  or  anr 
Mttry  iipfMi  anr  of  tbe  bookH  of  tlia  iMuik,  or 
nni'  d<K'iirn«mtM  to  ItN  powMMivkia,  wtalcb  would 
IndMnto  ftiHt  Malcolm  bad  my  caoae  of  ac- 
\Um  l4tr  allivMl  fain*  ropreamtatloDa  upon 
whtcti  li«  clRtinod  to  tutvo  rdtod  la  cmterlnc 
trilo  tti«  i'(>ritrn«t  of  purchaite,  or  tlwt  aajr 
tInMllty  rfntcd  tip<m  tbo  bank  by  reaaoa 
thtiraof,  Ttio  ttadinx  <•  wbollr  without  avI- 
dnncii  to  HiJMtaln  it,  and  tbere  ia  no  aridenoe 
nvm  toiidliitf  to  Hbow  tbat  tbla  wai  one  of 
Ihu  AiAiin  irr  obllKHtlona  awumadbjrthapur- 
cfinNlDg  hank  undar  tba  tarma  of  tba  oon- 
Irnrt 

'rb«  foiirtb  count  of  tba  complaint  cbargti 
a  (wnnplracy  botwon  tba  two  banka  and  tbe 
adjuatnant  company  to  dofraud  plaintiff  and 
dafaat  tba  wUaitlon  of  hla  judgment,  but  no 
twoof  waa  made  ot  any  iiuch  eltuatlona,  and 
the  oeurt  below  dlimlMMl  tbla  count  of  tbe 
<>(implalnt  wiUioiit  objection  on  tbe  part  of 
iippellae. 

Tbe  retnatnlng  rounta  are  baied  upon  tbe 
theory  that  ih*<  aiiNOta  of  tlie  Valley  Bank 
of  raonix  coniitltuted  a  tru>t  fund  for  tbe 
liwieflt  of  ItN  rradltora,  and  tbnt  upon  tbe 
Hm'bMPie  of  Ita  awrte  by  tbe  Valley  Bank 
It  waa  loft  entirely  without  property  out  of 
which  a  Judipnont  aitninat  it  could  be  col- 
liH'tedi  that  tbe  purchaaing  bank  took  with 
notice  of  tbe  inaolvonoy  uf  tbo  Valley  Bank 
i>r  t'hwulx,  or  tho  luablUty  of  tbat  bank  to 
iwy  Ita  (lt>l)t*,  ami  took  tlte  aMota  charged 
with  a  truMt  In  fnvor  of  the  crodttora  of  the 
awlllni  bank, 

HI  At  tho  trial  the  court  admtttad  Inevl- 
liaaoei  over  tlta  objwotluu  of  the  appealing 
dtffeadanta,  Vtw  Judgment  roll  In  tbo  case  ot 
Malcolii)  DiiniuMi  the  Valloy  Bank  of  Phu»- 
itlx.  and  thlw  niltug  (tf  tlie  oourt  la  asalgued 
H«  error.  It  la  urged  by  tho  appollanta  that 
lUny  w«r«>  not  (wrtliM*  to  the  action  in  which 
that  J\utgi»Mtt  WH«  rt>ud»r«d ;  that  they  had 
»o  omuirluutt^Y  tu  H)>|H>«r  and  dofeud  agaluot 
>lnhtltt.Y,  and  art>  uoi  lit  ait)'  way  bound  b}' 
the  Jtt\lgttt«itt  tbat  waa  rt^ttdonxl. 

Tivaltitg  tbe  action  as  ou«  brttught  by  a 
v-«iHUI\>r  to  en^tn<•  payttt«nt  ot  hla  debt  out 
t>r  \\w  awwta  \vbU<b  wtH>>  trauaf^rnMl  by  the 
tMtltur  kttrtKtratUw,  to  ti»i>rt<tw  a  tru$t  In  hla 
fttvw  M)Hm  aticU  MttM'ts.  witd  to  txH'ovvr  to  the 
t^vtMtt  of  th(f  a»!»«<t»  r«Hvl\tHl  by  thepurchae- 
«^,  tlt«  rttUitg  Im'Iow  U  wvll  au8talu«d  by 
Httittortty      Th<>  i«lNUittir  la  sudk  an  aotUtn ' 
ituiHt  t)«s  <^''NMvH>  »how  tbat  b«  la  a  creditor  | 
of  ll)«>  K\Mtvtuttv>M  whvvji*  aaa^ta  har»  bt<«u , 
«\M>««>^  aiwl  hNHtt  whota  b?  is  utxabU»  dl- j 
rvstl.\  t»v  v^«lU^H  bl«  d«<»t.    WhctbtT  b«  txrU>.g» 
•ktx'b  Mu  «v-<u>tt  xrttl^Htt  r^vUictttie  bU  d«bt  U> 
Jtuiitwcut.  »»  bi^  ttta.\.  titwltsr  tb<»  ruV  la  Hi 
«K>«H  ttt  irtr^t  NattocHl  liMuk.  t.  Mct\>tt>.H>.i:b. 
I*  Mit.  tin.  l«i  tV'  tv^  or  wh«<b«r  b«  first  I 


recorer  Judgment  and  Hien  bring  hiaactioa, 
be  must  in  one  form  or  another  estaUiab  hia 
daim  to  be  a  creditor  'ot  the  oorporatioa 
wboae  property  baa  been  oonTeyed  away  to 
bi«  prejudice.  Tbe  rule  am>Ucable  to  ordi- 
nary credltor'a  blUa  baa  long  been  aettled. 
If  tbe  tdaintlff  allege  a  debt  not  reduced  to 
Judgment,  be  must,  of  couraeprore  the  debt 
If  be  allege  a  recoTery  of  Judgmoit,  be  muat 
likewise  prore  tbe  Judgment,  and  the  Judg- 
ment la  admiaaible  for  tbe  purpose  of  estab- 
llabing  tbat  plaintifl  is  a  creditor  of  tbe  cor- 
poration whose  assets  be  sedu  to  follow  and 
from  which  to  collect  the  amount  of  his 
debt. 

A  Judgment  against  a  donor  or  grantor, 
whether  rendered  prior  or  aubseqaent  to  con- 
veyance, whicb  la  impeached,  la,  in  the  ab- 
sence of  fraud  or  collusion,  con(dnslv«  evi- 
dence of  a  debt  existing  at  the  time  of  ita 
rendition  and  the  amount  of  the  indebtea- 
ness,  and  tbe  grantee  can  never  Inquire  into 
Its  merits  nor  allege  errors  or  irregularitiea 
which  could  only  be  corrected  In  an  appel- 
late trlbtuaL  In  the  ordinary  creditor's 
suit  a  Judgment  la  not  only  admissible  in  ev- 
idence for  tbe  purpose  of  establishing  the 
plaintiff's  debt,  but  In  the  absence  of  fraud 
or  collusion  Is  oondualve,  not  only  upon  the 
parties  to  it,  but  other  creditors  or  transfer- 
ees of  the  Judgment  debtor.  Pickett  ▼.  Pip- 
kin, M  Ala.  620;  Candee  v.  Lord,  2  N.  Y.  269, 
51  Am.  Dec.  294;  Swlbart  v.  Shaum,  24  Ohio 
St.  482;  Sidensparker  v.  Sldensparker,  62  Me. 
481,  83  Am.  Dec.  627;  Hersey  v.  Benedict, 
16  Hun.  (N.  T.)  282. 

[t]  By  pleadings  and  proof  appellants 
sought  to  abow  tbat  the  Judgment  waa  er- 
roneous, and  that  in  fact  Malcolm  had  no 
cause  of  action.  It  was  error  to  admit  evi- 
dence for  this  purpose,  but,  since  the  court 
found  for  the  plaintiff,  the  error  was  harm- 
leas.  It  is  probable  tbat,  had  the  original 
action  been  defended,  the  defendant  might 
have  been  successful,  under  tbe  rule  laid 
down  in  Vallety  Bank  of  Phoenix  v.  Josten,  18 
Aria.  S6S,  161  Pac.  S76,  but  the  Judgment 
when  rendered  became  conclusive  evidence 
tbat  a  debt  existed  and  of  tbe  amoimt  of 
such  indebtedness. 

(3]  It  is  asserted  that  the  transfer  of  the 
aasets  of  the  Valley  Bank  of  Phoenix  to  the 
Valley  Bank  was  void,  for  the  reason  that 
the  former  bank  bad  been  closed,  its  assets 
takut  into  possession  or  control  by  the  bank 
couiptroUer.  aud  that,  once  that  situation  ex- 
UttM.  tbe  affairs  of  the  bank  most  be  han- 
lUed  In  tbe  manner  provided  by  paragraph 
iVi,  lievtsed  Sututea  1913  (Civ.  OodeV  Be- 
duivd  to  a  brti^  statement,  the  contt^tioD 
situi»ly  Is  that,  once  the  comptrvUer  has  tak- 
en pik!s:«issii>u  ot  a  bank  and  clocked  its  doors 
and  reivrted  his  action  to  the  Attorney  Gen- 
cr«tl.  the  latter  o^cer  must  proceed  tai  tbe 
V>rv>v'»''r  wurt  and  hsTe  tbe  assets  of  :h^  tank 
ptav«4  ia  tbe  bands  of  a  icoeiver  foe  tba 
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pnrpoBe  of  liquidation,  or  restored  to  the 
bank,  accordingly  as  the  court  may  deter- 
mine the  question  of  solvency  or  Insolvency 
of  the  institution. 

Paragraph  294,  Bevlsed  Statutes  1913  (Civ. 
Code),  provides  that  under  CMtaln  circum- 
stances it  shall  be  duty  of  the  banic  comp- 
troller immediately  to  take  exclusive  posses- 
sion and  control  of  the  business  of  such  bank 
and  all  the  property  and  effects  thereof,  and 
to  suspend  the  business  of  the  same,  and  to 
hold  possession  of  the  same  until  an  order 
shall  be  made  by  the  proper  court,  and  to 
immediately  notify  the  CioTemor  and  At- 
torney Goieral  at  bis  action.  The  statute 
proceeds: 

"It  is  hereby  made  the  duty  of  the  Attorney 
General,  upon  receiving  such  notification,  to 
immediately  commence  suit  in  the  proper  court 
against  such  corporation,  firm  or  individual, 
and  all  the  directors  or  o£Scera  thereof,  to 
enjoin  and  prohibit  them  from  the  transaction 
of  any  further  business." 

The  remalndOT  of  the  section  provides  tor 
proceedings  in  court,  the  appointment  of  a 
receiver,  and  the  winding  up  of  the  aftalrs 
of  the  institution. 

It  is  urged  that  this  statute  is  mandatory, 
and  leaves  no  discretion  in  the  Attorney  Gen- 
eral, but  requires  that  he  shall  in  every  case, 
wliere  report  to  him  is  made  by  the  bank 
comptroller,  immediately  proceeiA  to  com- 
mence the  action  provided  by  statute,  and  In 
that  manner  wind  up  the  affairs  of  the  bank, 
and  that  no  transfer  of  assets  oould  lawfully 
be  made  after  the  rq>ort  of  the  comptroller 
to  the  Attorney  General. 

There  can  be  no  doubt  that,  once  the  officer 
having  supervision  over  hanking  Institutions 
takes  possession  under  the  statute,  the  pro- 
ceedings provided  by  paragraph  294  have 
precedence  over  aU  other  methods  of  liquidat- 
ing the  affairs  of  a  bank  by  legal  proceedings. 
Other  insolvency  lavrs  or  statutory  methods 
of  dissolving  a  corporation  and  closing  its 
affairs  must  yield  to  the  proceedings  provid- 
ed by  the  particular  provision  relating  to 
sa<3i  liquidation  and  closing  by  the  officers 
having  control  and  possession  of  the  bank's 
projierty.  In  re  Murray  Hill  Bank,  153  N. 
Y,  199,  47  N.  B.  298;  McDavld  v.  Bank  of 
Bay  Minette,  193  Ala.  341,  69  South.  452; 
People  V.  Bank  of  San  lAiis  Obispo,  154  CaL 
194,  97  Pac.  306.  But  the  statute  goes  no 
further  and  has  no  greater  effect  than  to 
render  the  mode  of  liquidation  In  paragraph 
294  exclusive  when  once  the  proceedings  pro- 
vided by  that  statute  are  Initiated  by  the 
bank  comptroller.  The  expression  "it  is  here- 
by made  the  duty  of  the  Attorney  General"  to 
oonunence  an  action  In  court  does  not  compel 
tliat  officer  to  thus  proceed  in  all  cases  under 
all  circumstances,  but,  in  view  of  the  purpose 
of  the  statute  and  the  mischief  to  be  reme- 
died, it  leaves  some  discretion  in  the  Attor- 


ney General  as  to  when  and  whether  the  ac- 
tlcn  provided  by  the  statute  shall  be  taken. 
[4]  Language,  however  mandatory  in  form, 
may  be  deemed  directory  In  effect  whenever 
the  purpose  of  the  Legislature,  In  view  of 
the  good  to  be  accomplished,  can  best  be  car- 
ried out  by  such  construction.  Such  a  view 
has  been  taken  with  even  more  mandatory 
language  than  that  of  the  Arizona  statute. 
State  ex  reL  BUck  v.  Taylor,  208  Mo.  442, 
108  S.  W.  1023,  13  Ann.  Gas.  1058.  The  view 
contended  for  by  appellee  would  absolutely 
prevent  the  reorganization  or  reopening  of  a 
suspended  banking  institution  or  the  taking 
it  over,  except  through  a  sale  by  a  receiver, 
by  another  institution.  The  practice  of  re- 
opening or  reorganizing  banks  whose  condi- 
tion has  been  such  as  to  require  th^r  tempo- 
rary suspension  Is  too  common  and  too  bene- 
ficial to  all  Interested,  as  well  as  to  the  pub- 
lic generally,  to  be  done  away  with  by  a 
ocMtstruction  of  a  statute,  unless  its  terms 
Imperatively  require  that  conclusion.  The 
failure  of  a  bank  and  the  permanent  closing 
of  Its  activities  and  the  winding  up  of  its 
affairs  through  a  receiver  may  in  many  in- 
stances be  a  public  calamity,  and  the  avoid- 
ing of  such  a  result  is  not  to  be  prevented 
unless  the  Legislature  by  the  mdst  unmistak- 
able language  has  so  «iacted.  If  in  the  At- 
torney General's  Judgment  the  interest  of  the 
creditors  of  the  bank  and  those  interested  in 
it  might  be  best  subserved  by  a  reorganiza- 
tion or  by  a  transfer  to  another  Institution, 
which  assumes  its  liabilities,  there  is  nothing 
in  the  statute  that  prohibits  such  action,  and 
nothing  so  mandatory  in  the  direction  given 
by  the  statute  as  to  compel  the  Attorney 
General  at  all  events  to  immediately  com- 
mence an  action  which  would  result  in  the 
appointment  of  a  receiver  and  the  closing  of 
the  affairs  of  the  bank  in  that  manner.  The 
transfer  in  this  case  was  made  with  the  ap- 
proval, or  at  least  with  the  consent,  of  the 
bank  comptroller  and  the  Attorney  General 
and  by  agreement  between  the  depositors  of 
the  Valley  Bank  of  Phoenix  and  the  directors 
of  that  Institution,  and  the  legality  of  such 
transfer  must  ther^ore  be  determined,  so 
far  as  Malcolm's  rights  are  concerned,  as  if 
such  transfer  had  been  made  voluntarily  by 
the  Valley  Bank  of  Phoenix  without  refer- 
ence to  the  possession  of  its  assets  then  being 
in  the  bank  comptroller. 

It  remains,  therefore,  to  determine  the  ef- 
fect of  such  transfer  and  to  what  ext«it  the 
rights  of  Malcolm  under  his  Judgment  and 
the  indebtedness  upon  which  it  was  recov- 
ered may  be  asserted  against  the  purdiaslng 
debtor. 

[5]  The  doctrine  that  the  assets  of  a  pri- 
vate corporation  constitute  a  trust  fund  for 
the  benefit  of  its  creditors,  though  often  crit- 
icized or  sought  to  be  limited,  is  too  firmly 
established  by  Judicial  decision  to  be  longer 
questioned.    The  validity  of  transfers  of  cor- 
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porate  assets  as  against  creditors  of  the 
transferring  corporation  has  often  come  be- 
fore the  courts  and  has  resulted  In  a  num- 
ber of  decisions  from  which  may  be  extract- 
ed certain  general  rules,  though  courts  dif- 
fer in  their  application,  and  the  authorities 
on  various  phases  of  the  question  are  not  al- 
ways capable  of  being  reconciled.  An  elab- 
orate review  of  the  decisions  on  the  subject 
may  be  found  in  the  note  to  Male  v.  Atchi- 
son, Topeka  &  Santa  S6  Co.,  15  A.  U  R.  1098, 
also  reported  in  230  N.  Y.  158,  129  N.  E.  458; 
the  note  commencing  at  page  1112  of  the  15 
A.  U  R. 

[6,7]  A  statement  of  the  rule,  so  far  as 
they  may  be  deemed  established  without  con- 
troversy, has  been  recently  made  In  Ameri- 
can Ry.  Express  Co.  v.  CooHnonwealth,  190 
Ky.  636,  228  S.  W.  433: 

"On  these  facts,  the  precise  question  before 
us  is:  Will  a  purchasing  corporation  that  has 
paid  the  full  purchase  price  to  the  selling  cor- 
poration by  the  isaual  of  its  stock  to  it  be  re- 
sponsible in  law,  to  the  extent  of  the  value  of 
the  property  received,  for  the  debts  or  lia- 
bilities, whether  liquidated  or  unliquidated,  or 
sounding  in  contract  or  tort,  that  were  out- 
standing against  the  selling  corporation  at  the 
time  of  the  sale,  when  the  effect  of  the  sale  is 
to  leave  the  selling  corporation  without  any 
property  in  the  state  in  which  the  liability  ac- 
crued to  satisfy  it,  although  except  for  the 
sale  it  would  have  had  ample  property  in  the 
state  that  could  have  been  subjected  to  the  pay- 
ment of  the  liability,  and  may  have  proper^r  in 
some  other  state  that  could  l>e  subjected  to 
the  payment  of  the  liability? 

"Questions  concerning  the  responsibiiity  of 
the  purchasing  corporation  for  the  debts  and 
liabilities  of  the  selling  corporation  have  come 
before  the  courts  of  the  country  in  many  cases, 
and  it  is  held  practically  without  dissent  that, 
although  the  purchasing  corporation  does  not 
assume  the  payment  of  any  of  the  debts  or 
liabilities  of  the  selling  corporation,  it  will 
yet  be  made  responsible  for  them  if  there  was 
no  consideration  for  the  sale,  or  if  it  was  not 
in  good  faith,  but  for  the  purpose  of  defeating 
the  creditors  of  the  selling  corporation,  or 
where  there  has  been  a  merger  or  consolidation 
of  the  corporations,  or  where  the  purchasing 
corporation  took  over  from  the  stockholders  all 
of  the  stock  of  the  selling  corporation,  or 
where  the  transaction  amounts  to  a  mere  re- 
incorporation or  reorganization  of  the  selling 
corporation.  It  is  also  generally  agreed  that 
when  these  conditions  exist  the  purchasing  cor- 
poration wlil  be  responsible  for  all  the  debts 
and  liabilities  of  the  selling  corporations,  with- 
out reference  to  whether  these  debts  or  lia- 
bilities were  created  by  contract  or  arose  out 
of  tort,  or  were  liquidated  or  unliquidated. 

"It  is  equally  well  settled  that  when  the  sale 
is  a  bona  fide  transaction,  and  the  selling  cor- 
poration  receives  money  to  pay  its  debts,  or 
property  that  may  be  subjected  to  the  payment 
of  its  debts  and  liabilities,  equal  to  the  fair 
value  of  the  property  conveyed  by  it,  the  pur- 
chasing corporation  will  not.  In  the  absence 
of  a  contract  obligation  or  actual  fraud  of  some 
■ttbsUntial  character,  be  held  responsible  for 


the  debts  or  li!d>ilit{es  of  the  selling  corpora- 
tion. Many  illustrative  cases  fully  supporting 
these  propositions  may  be  found  in  volume  6, 
Thompson  on  Corporations,  {  6517;  7  R.  C.  L. 
p.  180;  10  Cyc.  307;  notes  in  11  L.  R.  A.  (N. 
S.)  1119;  32  L.  R.  A.  (N.  S.)  616;  47  L.  R.  A. 
(N.  8.)  1058." 

So  far  the  rules  may  be  said  to  be  well 
settled,  and  a  case  coming  within  those  rules 
is  not  dIfBcult  of  determination.  The  di£B- 
culty  is  with  those  cases,  like  the  present, 
whose  facts  do  not  bring  them  within  either 
of  the  rules  stated. 

[8]  Assuming,  for  the  present,  that  Mal- 
colm was  a  creditor  of  the  Valley  Bank  of 
Phoenix  at  the  time  of  the  transfer  of  Its 
assets — a  question  which  wlU  be  considered 
later — the  situation  shown  by  the  uncontra- 
dicted evidence  is  this:  Malcolm  had  a  cause 
of  action  again  the  Valley  Bank  of  Phoenix 
which  could  be  reduced  to  Judgment,  and  was 
so  reduced  later;  that,  in  good  faith  and 
with  no  actual  intent  to  defraud  any  one,  the 
arrangement  for  the  transfer  of  the  assets 
was  made  and  carried  out;  that  by  such 
transfer  the  Valley  Bank  of  Phcenlx  was 
completely  divested  of  all  assets  or  property 
of  every  kind,  leaving  nothing  which  could 
be  reached  by  creditors,  and  with  no  provi- 
sion for  the  payment  of  the  debts  of  any 
creditors  except  those  specified  in  the  agree- 
ment of  transfer.  Whether,  under  such  cir- 
cumstances, the  creditor  for  whose  debt  no 
provision  is  made  may  follow  the  assets  of 
the  debtor  corporation  into  the  hands  of  the 
purchaser  is  one  up<m  which  the  authorities 
are  not  entirely  agreed.  Much  depends,  of 
course,  upon  the  circumstances  of  the  par- 
ticular case,  but  here  the  purchasing  bank, 
took  all  of  the  assets  of  the  selling  bank, 
leaving  the  latter  nothing  with  which  to 
satisfy  the  claims  of  creditors  whose  debts 
were  not  expressly  assumed  in  the  contract 
of  purchase.  It  took  with  full  knowledge  of 
the  inability  of  the  selling  bank  to  meet  its 
obligations,  for  that  situation  was  expressly 
recited  in  the  contract  of  transfer.  It  is  not 
shown  that  it  had  any  knowledge  of  the  Mal- 
colm claim,  and  the  Inference  from  the^  evi- 
dence Is  that  it  did  not,  but  It  was  bound  to 
know  that  liabilities  might  exist,  and  I4 
chargeable  with  whatever  consequences  flow- 
ed from  its  taking  over  the  entire  assets  Qf 
its  vendor  without  any  provision  being  made 
for  possible  liabilities  later.  In  such  a  sit- 
uation the  rule  is  well  stated  in  the  case  of 
Williams  T.  Commercial  Nat  Bank,  49  Or. 
492,  90  Pac  1012,  91  Pac.  443,  11  L.  a  A. 
(N.  S)  857,  as  follows: 

"The  situation,  then,  is  that  defendant  com- 
pany did  not  take  the  assets  of  defendant  bank, 
either  in  what  it  absorbed  in  October,  1897, 
or  claims  to  have  purchased  in  July,  1898,  in 
the  due  course  of  business;  nor  is  it  an  inno- 
cent purchaser,  but  absorbed  the  defendant 
bank  for  the  purpose  of  continuing  the  busl- 
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neaa  in  ita  own  njune,  and  bo  dealt  with  said 
property,  charged  with  full  notice  of  the  liabili- 
ty of  the  assets  of  the  defendant  bank  for  its 
debts,  and  took  the  same  cum  onere.  In  10 
Cyc.  1266,  under  the  headine.  'SelUng  oat  to 
New  Corporation,'  it  is  stated:  'It  is  .not 
necessary  to  say  that  a  corporation  cannot  sell, 
«r  in  any  way  alien  its  property,  to  the  prej- 
udice of  its  creditors,  so  as  to  hinder,  delay, 
or  defraud  them  in  the  collection  of  other 
debts  owing  by  it;  and  in  general,  whenever  a 
conveyance  is  made  by  a  corporation  under 
■nch  circumstances  as  would  characterize  it 
as  fraud  upon  creditors  if  made  by  an  individ- 
ual, it  wni  be  set  aside  in  equity  at  the  suit 
of  such  creditors,  or  other  appropriate  relief 
will  be  accorded  them.  •  •  *  Where  one 
corporation  transfers  all  its  assets  to  another 
corporation,  and  thus  practically  ceases  to  ex- 
ist, without  having  paid  its  debts,  the  purchas- 
ing corporation  takes  the  property  subject  to 
an  equitable  lien  or  charge  in  favor  of  the 
creditors  of  the  selling  corporation.  This  is  a 
necessary  extension  of  the  doctrine  that  the 
assets  of  a  corporation  are  a  trust  fund  for  its 
creditors.  Such  being  the  equality  which  equity 
annexes  to  them,  when  the  corporation  elects 
to  go  ont  of  existence,  to  dispossess  itself  of 
them,  and  to  transfer  them  to  another  corpo- 
ration, equity  follows  the  trust  fund  into  the 
bands  of  the  new  taker,  and  charges  the  prop- 
erty in  the  hands  of  such  taker  with  the  debts 
of  the  transferrer.  In  other  words,  the  cor- 
poration receiving  the  assets  is  charged  in 
equity,  as  a  trustee  in  respect  of  such  property, 
with  the  payment  of  the  debts  of  the  ante- 
cedent corporation.  And,  while  the  right  to 
follow  a  trust  fnnd  into  the  hands  of  a  third 
party  depends  upon  the  answer  to  the  inquiry 
whether  snch  tbird  party  took  it  with  knowl- 
edge of  the  trust,  the  case  being  one  where 
the  trustee  who  transferred  it  to  him  had  a 
power  of  disposition,  yet  in  such  a  case  as  we 
are  supposing,  where  one  corporation  transfers 
all  its  assets  to  another,  not  in  the  ordinary 
course  of  business,  the  very  circnmstances  of 
the  case  imply  full  knowledge  on  the  part  of 
the  transferee  of  all  facts  necessary  to  charge 
the  property  in  bis  hands  with  the  debts  of  the 
transferrer.'  It  is  not  necessary  that  a  fraudu- 
lent intent  or  want  of  consideration  be  dis- 
posed. The  property  is  a  fund  that  the  law 
sets  apart  or  charges  with  a  lien  in  favor  of 
creditors.  <rh«  debtor  corporation  cannot 
dispose  of  it  or  incumber  it  to  the  prejudice 
of  the  creditors,  and  such  a  grantee  with  notice 
takes  sqbject  to  such  equitable  lien.  The 
above  text  is  supported  by  many  cases,  viz." 
(citing  cases). 

"In  Blair  v.  St  Louis,  H.  &  K.  B.  Co.  (0.  O.) 
22  Fed.  38,  Mr.  Justice  Treat  says:  'Was  not, 
however,  the  respondent's  demand  now  judi- 
cially ascertained  one  of  the  obligations  as- 
atuned?  Such  seems  to  be  a  fair  construction 
of  the  terms  of  said  conveyance;  but,  if  not 
so,  the  general  principle  must  control,  viz.,  that 
a  grantee  of  corporation  assets,  as  in  this 
case,  takes  cum  onere;  that  it  must,  under 
the  facts  disclosed,  be  treated  as  the  succes- 
•or  of  the  prior  corporation  charged  with  a 
trust  aa  to  assets  received.'  This  suit  was 
instituted  to  establish  the  superiority  of  this 
equitable  lien  over  a  subsequent  mortgage  giv- 
en Iv  the  transferee  company,  and  it  is  held 


superior  if  the  mortgagee  took  with  notice  of 
the  plaintiffs'  claim,  ^e  authorities  seem  to 
be  uniform  to  the  effect  that  the  assets  of  the 
corporation  are  subject  to  an  equitable  lien  in 
favor  of  the  creditors,  and  that  such  creditors 
may  follow  such  assets,  or  the  proceeds  there- 
of into  whosoever  hands  they  can  trace  them 
and  subject  them  to  snch  debts,  except  as 
against  a  bona  fide  purchaser  for  value.  And, 
where  a  corppration  transfers  all  its  assets 
to  another  corporation  with  a  view  of  going 
out  of  business,  and  nothing  is  left  with  which 
to  pay  its  debts,  such  transferee  is  charged 
with  notice  by  the  very  circumstances  of  the 
.transaction,  and  takes  the  same  cum  onere. 
snch  a  case  cannot  be  considered  a  sale  in  the 
due  course  of  business,  even  though  based  on 
a  valuable  consideration,  as  it  operates  aa  a 
fraud  against  the  creditors." 

The  court  also  said  in  that  opinion : 

"Where  a  person,  whether  a  stockholder  or 
not,  receives  the  assets  of  a  corporation  upon 
the  liquidation  of  the  corporation,  whether  in- 
solvent or  not,  if  it  leaves  the  corporation 
without  assets  with  which  it  can  be  made  to 
respond  to  its  creditors  and  the  suit  is  to 
reach  the  assets  as  such  or  their  value,  un- 
doubtedly such  person  should  be  required  to 
respond  to  the  full  amount  of  the  assets  so  re- 
ceived." 

This  rule  Is  especially  applicable  where  the 
selling  corporation  was  In  fact  insolvent,  and 
the  purchaser  took  with  full  knowledge  of 
that  fact,  and  there  can  he  no  doubt  that  in 
this  case  the  finding  of  the  court  that  the 
Valley  Bank  of  Phoenix  was  Insolvent  at  the 
time  of  the  transfer  of  its  assets  is  abun- 
dantly Justified  by  the  evidence,  for  it  la 
so  shown  by  the  testimony  of  tlie  officers  of 
the  bank  and  the  redtalg  of  the  contract  be- 
tween the  parties. 

The  purchase  by  one  bank  of  the  assets 
of  another,  in  consideration  of  the  assump- 
tion of  debts  by  the  purchasing  corporation, 
equal,  or  substantially  equal,  to  the  value  of 
the  assets  taken,  does  not  In  itself  subject 
the  purchasing  corporation  to  liability  tor 
other  debts  of  the  selling  corporation.  Drov- 
ers' &  M.  Bank  t.  Elrst  Nat.  Bank,  260  Fed. 
9,  171  C.  O.  A.  45;  Ezzard  v.  State  Nat 
Bank,  57  Okl.  371,  157  Pac.  127;  Parris  v. 
Hodges,  69  OkL  87,  168  Pac.  909.  Such 
transfer,  which  does  not  divest  the  former 
corporation  of  all  ita  assets  or  leave  it  in  a 
condition  in  which  it  is  unable  to  respond 
to  the  demands  of  the  creditors,  differs  in  no 
way  from  the  ordinary  purchase,  and  sub- 
jects the  purchaser  to  no  greater  liability. 
But  when,  added  to  this,  the  selling  corpora- 
tion is  left  entirely  without  assets  or  means 
of  payment  of  its  debts  to  creditors  whose 
debts  have  not  been  assumed  by  the  purchas- 
er, and  the  purchase  is  made  with  knowledge 
oa  the  part  of  the  purchaser  that  such  is  the 
situation,  if  any  such  debts  exist,  the  rule 
stated  in  Williams  v.'  Commercial  National 
Bank,  supra,  would  seem  to  be  the  more  rea- 
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sonable  one  and  best  supported  by  the  au- 
thorities. 

[»]  The  Valley  Bank  Adjustment  Company 
Is  In  no  different  situation  than  the  Valley 
Bank.  Its  formation,  and  the  carrying  on  of 
the  purposes  for  which  it  was  formed,  was 
merely  a  means  adopted  for  handling  certain 
assets  of  doubtful  value  and  their  use  in  re- 
imbursing the  Valley  Bank  for  the  amount 
of  the  indebtedness  of  the  Valley  Bank  of 
Phoenix  which  it  had  assumed.  It  therefore 
is  likewise  responsible  to  the  extent  of  the 
assets  it  received  from  the  Valley  Bank  and 
which  constituted  a  part',  of  the  entire  assets 
of  the  Valley  Bank  of  Phoenix. 

[10]  The  extent  of  the  liability  of  the  pur- 
chaser under  the  circumstances,  in  the  ab- 
sence of  actual  fraud,  is  limited  to  the  val- 
ue of  the  assets  received  by  It  Nat.  Bank 
of  Jeffersui  v.  Texas  Invst  Co.,  74  Tex.  421, 
12  &  W.  101;  Mabaffey  Co.  v.  Russell,  100 
Mlsa  122,  S4  South.  807,  94S;  Okmulgee  Win- 
dow Glass  Co.  V.  Frink,  260  Fed.  1S9;  171 
C.  O.  A.  195.  In  the  latter  case  will  be  found 
a  discussion  of  the  rules  by  which  the  ex- 
tent of  the  liability  is  to  be  fixed. 

[11]  Was  Malcolm  a  creditor  of  the  Valley 
Bank  of  Phoenix  at  the  time  of  the  transfer 
of  its  assets?  His  Judgment  was  not  recov- 
ered until  some  months  after  the  consumma- 
tion of  the  transfer,  but  the  record  of  the 
case  in  which  the  Judgment  was  rendered 
shows  that  the  cause  of  action  arose  long 
prior  to  such  transfer.  Malcolm  had  the 
rii^t,  at  any  time  after  the  fraud  of  which 
he  complains  was  consummated,  to  pursue 
any  remedy  that  the  law  might  give  him  un- 
der the  drcumstances.  His  cause  of  action 
existed  at  all  times  after  the  consummation 
of  the  fraud  and  the  injury  caused  thereby. 

[12]  There  Is  aotae  apparent  difference  of 
oidnion  among  the  courts  as  to  whether  a 
creditor  having  a  cause  of  action  for  tort 
or  unliquidated  demand  is  in  a  position  to 
attack  a  conveyance  claimed  to  be  in  fraud 
of  his  rlghta  In  many  of  the  cases  the  deci- 
sion was  based  upon  the  construction  to  be 
given  to  the  term  "creditor,"  or  similar  word 
as  used  in  a  statute  or  contract,  but  the  gen- 
eral rule  supported  by  the  weight  of  authori- 
ty is  that  a  persrni  having  such  a  claim  is  a 
creditor  and  may  attack  a  fraudulent  or  un- 
lawful transfer  which  Injuriously  affects  his 
rights.  Shean  v.  Shay,  42  Ind.  375,  13  Am. 
Rep.  366;   16  C.  J.  1574,  1576;    20  Cyc.  430. 

Eliminating  the  unwarranted  finding  that 
Malcolm's  claim  was  one  of  those  expressly 
assumed  by  the  contract  of  transfer,  the  re- 
maining findings  are  insufficient  to  Justify 
the  Judgment  rendered.  The  evidence  with 
respect  to  the  value  of  the  assets  received 
by  appellant  and  other  matters  necessary 
to  be  determined  is  too  meager  to  form  the 
basis  of  a  Judgment.  Accordingly,  the  Judg- 
ment should  be  reversed  and  the  cause  re- 


manded for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 
Judgment  reversed. 

ROSS,  C.  J.,  and  McALISTER,  J.,  concur. 
BAKER,  J.,  was  disqualified  from  acting 
in  this  case. 


STARK  V.  SHEMADA.     (L.  A.  6019.) 
(Supreme  Court  of  California.    Jan.  27, 1922.) 

1.  Damages  «=»79(5)— $500  dama«M  for  fall* 
ore  to  deliver  $1,700  worth  of  saoondhaad 
goods  held. a  penalty. 

In  contract  by  which  defendant  told  plain- 
tiff, for  $1,700,  the  furniture  and  faniishinga 
of  a  certain  hotel,  a  stipulation  that  defendant 
should  pay  $600  stipulated  damages  in  case 
be  defaulted  in  delivery  of  the  goods,  was  in- 
valid as  a  penalty  under  Civ.  Code,  (g  1870, 
1671,  in  view  of  sections  3308,  3354;  the  fact 
that  the  goods  were  purchased  by  plaintiff,  a 
secondhand  furniture  dealer,  to  be  sold  at  auc- 
tion, not  bringing  the  stipulation  within  the  ex- 
ception of  section  1671.  as  providing  for  a 
case  in  which  "it  would  be  impracticaUe  or 
extremely  difficult  to  fix  the  actual  damage." 

2.  Evidence  «=»I8-Judlcial  notice  taken  that 
seoondhand  furniture  has  a  readily  8soertaJn> 
able  martlet  value. 

It  is  a  matter  of  common  knowledge  that 
secondhand  household  and  hotel  furnishings 
are  a  commodity  of  extensive  barter  and  sale, 
with  a  market  value,  according  to  oonditioB 
and  quality,  readily  ascertainable. 

3.  Damages  «=979(i)— Stlpnlatlon  for  liquidate 
ed  damages  foundml  on  a  statement  of  diffl- 
culty  of  fixing  damages  will  not  be  sustained 
If  not  supported  by  fact. 

Though  parties  to  a  contract  providing  for 
liquidated  damages  have  agreed  by  written 
stipulation  that  it  would  be  impracticable  and 
difficult  to  fix  actual  damages,  if  the  facts  do 
not  support  the  stipulation,  it  will  not  be  en- 
forced. 

4.  Appeal  and  error  ^9907(3)— Presumption 
that  flnding  of  trial  court  is  kased  on  evidenoa 
held  preduded  by  reoltal  of  conditions  In 
findings. 

In  an  action  on  a  contract  for  liquidated 
damages,  the  presumption,  on  appeal  on  judg- 
ment roll  alone,  that  the  finding  of  the  trial 
court  that  the  damages  were  the  specified 
amount  was  based  on  circumstances  surround- 
ing the  transaction  which  appeared  in  evidence, 
was  precluded  by  the  court's  predicating  its 
finding  on  a  recital  of  conditions  that  contract 
was  for  the  sale  of  secondhand  goods  and  that 
the  damages  would  be  extremely  difficult  to  de- 
teVmine,  which  conditions  are  not  sufficient  to 
sustain  an  agreement  for  liquidated  damages. 

5.  Trial  «=>404(2)— Where  special  facts  on 
whioh  finding  rests  are  declared  by  the  court, 
the  ultimate  finding  Is  a  oojioiuslon  of  law. 

Where  the  special  facts  npon  which  a  find- 
ing rests  are  declared  by  the  court,  the  nlti- 
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mate  finding  of  the  court  la  bat  a  conclusion 
«{  law  with  no  better  foundation  than  is  given 
'by  the  facts  recited. 

In  Bank. 

Appeal  from  Superior  Court,  IJoa  Angeles 
°<}0UB^;    Leslie  B.  Hewitt,  Judge. 

Action  by  B.  Stark  against  M.  Shemada. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Cedrlc  B.  Johnson,  of  Los  Angeles,  for  ap- 
pellant 

B.  F.  Gerecht  and  O.  W.  Hall,  both  of 
Los  Angeles,  for  respondent. 

SlMASa,  J.  Defendant  appeals  from  a 
judgment  awarding  plaintiff  as  liquidated 
damages  the  snm  of  fSOO  for  breach  of  a  con- 
tract for  the  sale  of  certain  seoondhand 
household  furniture. 

[1]  By  the  terms  of  the  agreemoit  defend- 
ant sold  to  the  plaintiff  the  furniture  and 
furnishings  of  the  premises  known  as  the 
Federal  Hotel  In  the  dty  of  Los  Angeles  for 
the  agreed  price  of  $1,700.  It  was  stipulated 
by  the  parties  that  should  the  plaintiff  Call 
to  take  the  goods  or  pay  the  pmrchase  price 
on  the  24th  of  January,  1919,  he  was  to  for- 
feit the  sum  of  $50  cash  on  the  purchase 
price,  and  the  sum  of  $450  additional  which 
he  bad  deposited  In  bonk  on  account  of  said 
transaction;  and  should  the  defendant  refuse 
to  deliver  to  plaintiff  the  possession  of  the 
goods  on  said  24th  of  January,  1019,  defend- 
ant should  pay  to  plaintiff  the  sum  of  $500. 

'fhe  defendant  defaulted  in  the  delivery  of 
the  goods  on  tender  of  performance  by  the 
plaintiff  at  the  date  stipulated. 

The  stipulated  damages,  therefore,  on  the 
part  of  the  defendant,  are  all  we  are  oon- 
-cemed  with  on  this  appeaL 

The  ptedse  terms  of  the  contract  In  this 
particular  are  as  follows: 

"It  is  also  agreed  that  in  case  the  said  She- 
mada [the  defendant]  fails  to  deliver  said  fur- 
niture to  said  B.  Stark  [the  plaintiff]  on  Janu- 
ary 24th,  1919,  he  is  to  pay  B.  Stark  the  sum 
of  $500.00  as  a  forfeit  for  his  failure  to  de- 
liver said  furniture." 

Whether  this  stipulation  is  for  a  penalty, 
-or  as  liquidated  damages,  we  are  satlslled 
It  will  not  support  the  Judgment  appealed 
from. 

It  Is  pleaded  as  liquidated  damages  in  the 
amended  complaint 

In  an  attempt  to  avoid  the  application  of 
sections  1670  and  1671  of  the  CivU  Code 
wherein  It  is  declared  that  "every  contract 
by  which  the  amount  of  damage  to  be  paid, 
or  other  compensation  to  be  made,  for  a 
breach  of  an  obligation.  Is  determined  In 
anticipation  thereof"  shall  be  void,  except 
"when,  from  the  nature  of  the  case,  it  would 
be  impracticable  or  extremely  dllUcult  to  fix 
the  actual  damage,"  the  amended  complaint 
contains  the  foUowlag  allegations: 


"That  the  business  of  the  plaintiff  is  that  of 
an  auctioneer  and  that  the  sole  purpose  for  the 
purchasing  of  said  furniture  and  furnishings 
from  defendant  by  this  plaintiff  was  to  sell 
said  furniture  and  furnishings  by  auction  at 
public  sale,  all  of  which  facts  the  defendant 
knew  at'  all  times  mentioned  herein,  and  the 
amount  to  be  realized  from  said  sale  of  said 
furniture  and  furnishings  depended  entirely  on 
the  conditions  surrounding  said  public  sale,  and 
naturally  the  amount  of  the  profits  to  be  made 
cannot  be  ascertained,  as  there  is  no  way  to  as- 
certain the  amount  that  each  piece  of  furniture 
or  furnishings  would  bring  at  such  sale;  that 
from  the  nature  of  the  case  It  would  be  im- 
practical or  extremely  difficult  to  fix  the  actual 
damage  suffered  by  plaintiff  in  case  of  a  breach 
of  said  agreement  on  the  part  of  defendant, 
and  that  fact  being  recognised  by  both  parties 
hereto,  the  sum  <^  $S0O  was  agreed  upon  as 
the  amount  of  damage  te  be  paid  to  plaintiff  by 
defendant  in  ease  of  a  breach  «f  the  terms  of 
said  agreement  by  defendant;  that  it  is  im- 
practical to  fix  the  actual  damage  suffered 
by  plaintiff  herein  by  reason  of  the  breach 
of  said  agreement  on  the  part  of  defendant 
because  of  the  facts  as  hereinabove  set  forth." 

There  la  nothing  contained  In  these  aver- 
ments of  the  complaint  to  bring  the  stipu- 
lated damages  within  the  exception  of  the 
ClvU  Code,  i  1671. 

The  drcumatance  that  plaintifl  was  an 
auctioneer,  and  that  his  purpose,  as  known 
to  the  defendant,  was  to  sell  the  goods  again 
at  public  auction,  does  not  add  anything  to 
the  ordinary  measure  of  damages  for  breach 
of  the  contract  to  sell. 

[t]  The  essential  facts  are  that  this  sec- 
ondhand furniture  as  shown  by  the  pleadings 
and  findings  was  an  ordinary  commodity  of 
personal  property  to  be  bought  and  sold  on 
the  open  market  It  Is  a  matter  of  common 
knowledge  that  secondhand  household  and 
hotel  fumlsbingB  are  a  commodity  of  ex- 
tensive barter  and  sale,  with  a  market  value, 
according  to  its  condition  and  quality,  readi- 
ly ascertainable.  The  obligation  of  the  ven- 
dor is  not  to  guarantee  the  purchaser  a  cer- 
tain future  profit  whether  on  public  or  pri- 
vate sale.    His  liability  is  fixed  by  statute. 

The  breach  of  an  agreement  to  sell  person- 
al property,  the  price  of  which  has  not  been 
fully  paid  in  advance,  as  Is  the  situation 
here,  is  declared  by  section  SS08  of  the  Civil 
Code  to  be  "the  excess.  If  any,  of  the  value 
of  the  property  to  the  buyer,  over  the  amount 
which  would  have  been  due  to  the  seller  un- 
der the  contract.  If  It  had  been  fulfilled,"  and 
in  estimating  damages  it  Is  provided  by  sec- 
tion 3354  of  the  Civil  Code  that— 

"The  value  of  the  property,  to  a  buyer,  or 
owner  thereof,  deprived  of  its  possession,  is 
deemed  to  be  the  price  at  which  he  might  hsve 
bought  an  equivalent  thing  in  the  market  near- 
est to  the  place  where  the  property  ought  to 
have  been  put  into  his  possession,  and  at  such 
time  after  the  breach  of  duty  upon  wliich  his 
right  to  damages  is  founded  as  would  suffice, 
with  reasonable  diligence,  for  him  to  make 
such  a  puKcbase." 
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Circumstances  may  arise  where,  wben  the 
property  is  purchased  for  a  special  purpose, 
or  baa  a  special  value,  special  damages  may 
be  allowed,  but  the  facts  as  here  pleaded 
and  found  that  the  goods  were  purchased  by 
a  dealer  in  secondhand  furniture  to  be  sold 
at  auction  in  the  line  of  his  business  does 
not  take  the  case  out  of  the  general  rule. 

[3]  Even  where  the  parties  to  the  contract 
for  liquidated  damages  have  by  written  stip- 
ulation agreed  that  it  would  be  impracticable 
and  extremely  dilUcult  to  fix  the  actual  dam- 
ages, if  the  tacts  do  not  support  such  stip- 
ulation it  cannot  be  enforced.  Pacific  Factor 
Co.  V.  Adler,  90  Cal.  110,  27  Pac.  36,  25  Am. 
St.  Bep.  102;  Patent  Brick  Co.  t.  Moore,  75 
CaL  205,  16  Pac.  890. 

[4]  This  appeal  was  taken  on  the  Judg- 
ment roll  alone,  and  the  trial  court  has  found, 
In  accordance  with  the  allegations  of  the 
complaint: 

"That  it  is  true  that  from  the  nature  of  the 
bnsiness  of  the  plaintiff,  and  of  the  defendant, 
it  would  be  impracticable  and  extremely  diffi- 
cult to  fix  the  actual  damage  suffered  by  either 
party  in  the  event  of  a  failure  of  either  party 
to  fulfill  his  part  of  the  agreement" 

Doubtless  it  is  upon  this  fiict  that  the 
learned  District  Court  of  Appeal,  from  whose 
decision  this  hearing  was  granted,  based  its 
judgment  of  affirmance.  The  presumption 
might  ordinarily  be  indulged  that  facts  and 
circumstances  surrounding  the  transaction 
appeared  in  evidence  before  the  trial  court 
to  support  its  finding.  We  think,  however, 
that  such  presumption  is  precluded  here  from 
the  circumstance  that  the  court  predicated 
its  finding  upon  a  recital  of  the  conditions 
that  plaintiff  was  an  auctioneer,  and  dealer 
in  secondhand  goods  and  bought  the  furni- 
ture for  resale,  together  with  other  reasons 
stated  in  the  complaint,  as  the  basis  for  the 
conclusion  that  it  would  be  Impracticable  and 
extremely  diflScnlt  to  fix  the  actual  •'damages. 

[S]  Where  the  special  facts  upon  which  a 
finding  rests  are  aeclared  by  the  court,  the 
ultimate  finding  of  the  court  is  but  a  con- 
clusion of  law  with  no  better  foundation  than 
Is  given  by  the  facts  recited.  Ions  v.  Har- 
bison, 112  CaL  260,  44  Pac.  672;  Nlles  y. 
Edwards,  90  CaL  10,  27  Paa  168.  296;  Klein 
V.  Lewis,  41  CaL  App.  463,  182  Pac.  789.  As 
already  pointed  out,  the  conditions  under 
which  this  stipulation  for  liquidated  dam- 
ages was  given,  and  as  recited  in  both  the 
complaint  and  the  findings,  do  not  support 
the  Judgment  for  damages. 

There  are  other  specifications  of  error  ad- 
vanced by  appellant;  but,  as  the  Judgment 
must  be  reversed  on  the  ground  discussed, 
it  is  unnecessary  to  consider  tbeta. 

The  Judgment  is  reversed. 

We  concur:  SHAW,  O.  3.;  LENNON,  J.; 
WASTE,  J.;  SHUBTLEFF,  J.;  LAWLOE,  J, 


WILBUB,  J.    I  concur. 

Under  sections  330S  and  3314  of  the  Civil 
Code,  the  measure  of  damages  for  the  failure 
to  deliver  personal  property  sold  is  fixed  by 
law  and  thus  rendered  definite  and  certain. 
The  iwrties  cannot,  by  stipulation  or  agree- 
ment that  such  damages  are  in  fact  un- 
certain, nor  can  the  court  by  so  finding  ren- 
der uncertain  that  which  the  law  has  thus 
fixed. 


Ex  parte  STEVENSON.     (Cr.  2435.) 
(Supreme  Court  of  California.    Jan.  24,  1922.) 

1.  Habeas  corpus  «=992( I)— Appellate  court's 
decision  afllrmlng  judgment  of  lower  court  oa 
Issue  of  insanity  Is  final. 

The  defense  of  insanity  having  been  pre- 
sented, as  it  must  be,  to  the  court  having 
jurisdiction  of  the  cause,  such  court's  decision 
is  final  against  collateral  attack,  and  the  case 
put  beyond  further  consideration  by  any  court 
if  the  appellate  court  affirms  the  judgment 

2.  Habeas  corpus  «=»27— Does  not  lie  nnlasa 
lack  of  Jurisdiction  appears  on  face  of  reconi. 

As  respects  the  court's  authority  to  pro- 
ceed with  the  trial  of  a  criminal  charge  against 
one  claimed  to  be  of  unsound  mind  and  the 
legality  of  a  sentence  against  him,  habeas  cor- 
pus does  not  lie,  unless  lack  of  jurisdiction  ap- 
pears on  the  face  of  the  record. 

3.  Habeas  corpus  «=>92  ( I )— Question  of  de> 
fendant's  Insanity  cannot  be  raised  after 
oonvlctioa  and  sentence. 

After  a  conviction  and  sentence  have  be- 
come final,  the  question  of  defendant's  insanity 
at  the  time  of  trial  cannot  be  raised  on  habeas 
corpus. 

In  Bank. 

Application  by  Bobert  Stevenson  for  writ 
of  habeas  corpus.    Writ  denied. 

Bobert  Stevmson,  in  pro.  per. 

SHAW,  C.  J.  The  petitioner,  Bobert  Stev- 
enson, is  imprisoned  in  the  state  prison  at 
Bepresa,  CaL,  upon  a  charge  of  forgery  un- 
der sentence  for  the  period  prescribed  by 
law.  He  applies  for  a  writ  of  habeas  corpus 
on  the  ground  that  prior  to  the  time  he  wa» 
charged  with  the  crime  and  sentenced  to 
imprisonment  be  had  been  committed' to  the 
Norwalk  state  hospital  as  an  insane  person 
and  that  he  had  never  been  lawfully  dis- 
charged from  said  hospital  nor  formally  de- 
clared restored  to  saulty,  and  that  until  he 
was  so  restored  or  discharged  from  that  cus- 
tody he  could  not  be  prosecuted  for  felony. 

[1-3]  The  petitioner  Is  mistaken  with  re- 
gard to  the  effect  of  the  commitment  to  a 
state  hospital  as  an  insane  person.  When 
a  person  Is  charged  with  crime  by  informa- 
tion or  indictment,  If  the  defense  of  insan- 
ity exists,  it  must  be  presented  to  the  court. 
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having  Jnrisdlction  of  the  cause,  and  tbe  de- 
cision of  that  conrt  is  final  against  any  col- 
lateral attack.  If  an  appeal  is  taken  the  ap- 
I)ellate  court  may  consider  the  question.  Its 
decision  thereon,  when  i^  becomes  final,  if  it 
affirms  the  judgment,  puts  the  case  beyond 
further  consideration  by  any  court  So  far 
as  the  legality  of  the  s^tence  for  the  crime 
charged  is  concerned,  habeas  corpus  does  not 
lie  unless  the  lack  of  Jurisdiction  appears  on 
the  fact  of  the  record  of  conviction.  If  it 
does  not  so  appear  the  Jurisdiction  will  be 
presumed.  These  propositions  also  apply  to 
the  question  whether  the  court  had  authori- 
ty to  proceed  with  the  trial  of  the  criminal 
charge  upon  the  claim  that  be  was  at  that 
time  of  unsound  mind.  After  the  conviction 
and  sentence  have  become  final,  tbe  question 
of  his  insanity  at  tbe  time  of  trial  cannot 
be  raised  on  habeas  corpus. 

The  petition  for  a  writ  of  habeas  corpus  is 
denied. 

We  concur:  LBNNON,  J.;  WASTBl  J.; 
liAWLOR,  J.;  SLOANE,  J.;  WILBUR,  X; 
SHUBTLEOTF,  J. 


PEOPLE  V.  FORD  MOTOR  CO.    (Sac.  305S.) 

(Snpreme  Conrt  of  Califomta.    Jan.  27,  1922. 
Behearing  Denied  Feb.  23,  1922.) 

1.  Taxation  €=3l 65— Foreign  corporation's  ex- 
•rclsa  of  right  to  do  Intrastate  busineM  i» 
taxable  franchise. 

The  exercise  by  a  foreign  corporation  of  the 
power  of  engaging  in  Intrastate  bnainess  in 
this  state  is  a  franchise  subject  to  taxation 
imdar  Const  art>  13,  |  1,  and-  section  14,  subd. 
(d). 

2.  Taxation  «=» 1 63— Franchise  of  foreign  cor- 
poration held  subjeot  to  franobise  tax,  though 
not  oontenplated  by  aathora  of  oonstitutlonal 
provMoa. 

Under  Const  art  13,  {  14,  snbd.  (d),  pro- 
viding for  the  assessment  of  franchises  at  their 
actual  oash  yalne,  as  interpreted  by  St.  1911, 
p.  630,  f  5,  proTiding  that  such  franchise  shall 
Indude  the  actual  exercise  by  a  foreign  corpo- 
ration of  the  riglit  to  do  business  as  a  corpora- 
tion in  this  state,  the  franchise  of  such  a  cor- 
poration is  subject  to  a  property  tax,  thoueh 
tbe  revenue  commission  which  proposed  the 
general  system  of  taxation  embodied  in  section 
14  did  not  contemplate  such  result;  the  Ian- 
gnage  of  sncb  section  being  definite  and  nnam- 
Uguons. 

S.  Taxation  <S=9592— Complaint  In  action  to  re- 
cover franchise  tax  on  foreign  corporation 
held  sufflclent. 
A  complaint  in  an  action  to  recover  a  fran- 
chise ta^  on  a  foreign  corporation  held  auffl- 
dent  as  against  a  general  demurrer,  though  it 
xeterred  to  both  the  right  to  do  business  a^d 
the  exerdse  of  such  right  as  a  franchise,  where 
it  was  apparent  from  the  complaint  as  a  whole 


that  it  was  not  the  mere  right  bnt  the  actual 
exercise  thereof  on  which  the  tax  was  sought 

to  be  imposed. 

4.  Pleading  <S=>364(5)— No  error  In  striking 
from  answer  denials  of  facts  admitted  there- 
in. 

In  an  action  to  recover  a  franchise  tax  on  a 
foreign  corporation,  where  defendant  admitted 
in  its  answer  and  at  the  trial  that  it  was  doing 
an  intrastate  business,  the  court  did  not  err 
in  striking  from  tbe  answer  denials  that  it 
had  a  franchise  in  tbe  state;  such  admission 
being  tantamount  to  an  admission  that  it  had 
a  franchise  taxable  in  the  state,  and  the  denials 
being  merely  incorrect  conclusions  of  law. 

5.  Taxation  <s==>593( I)— Testimony  as  to  meth- 
ods of  valuation  In  other  years  and  rate  of 
general  taxation  properly 'excluded  In  action 
to  impose  franchise  tax. 

In  an  action  to  recover  a  franchise  tax  on. 
a  foreign  corporation,  the  coort  properly  sns> 
tained  objections  to  questions  as  to  the  method 
of  valuation  followed  by  the  board  of  equalisa- 
tion in  other  years  than  that  for  which  the 
tax  was  sought  to  be  imposed  and  the  rate*  at 
which  property  in  general  was  taxed  for  other 
than  state  purposes;  such  matters  being  irrel- 
evant and  immaterial. 

6.  Appeal  and  error  ®=s>l058(2)— Error  in  sus- 
taining objection  to  questions  not  oonsidered, 
where  objection  ultimately  overruled  and  an- 
swer permitted. 

Error  in  sustaining  an  objection  to  qnes- 
tions  will  not  be  considered,  where  such  ob- 
jection wss  nltimately  overruled  and  the  court 
permitted  the  questions  to  be  answered. 

7.  Appeal  and  error  «=>  1 058  (2)— Error  in  sos- 
taining  objections  to  questions  not  prejudi- 
cial, where  witnesses  teatltled  to  same  facta. 

In  an  action  to  impose  a  franchise  tax  on 
a  foreign  corporstion,  where  members  of  the 
board  of  equalisation  testified  as  to  the  gen- 
eral method  followed  in  determining  the  value 
of  defendant's  franchise  and  that  similar  cor- 
porations similarly  situated  were  treated  in 
the  same  way,  error,  if  any,  in  sustaining  an 
objection  to  hypothetical  questions  as  to  the 
method  of  valuation  was  not  prejudicial  to  de- 
fendant 

B.  Commerce    «=969— Constitutional    law   4=3 
283— Taxation  «=337— Method  of  determining 
value  of  franchise  of  foreign  corporation  held 
constitutional. 
Determination  of  the  value  of  a  franchise 
of  a  foreign  corporation  for  taxation  purposes, 
by  deducting  from  the  value  of  its  total  assets 
the  value  of  its  tangible  property  and  fixing 
the  value  of  the  corporate  excess  in  the  state 
at  that  percentage  of  the  difference  represent- 
ed by  the  ratio  between  its  intrastate  and  total 
bnsiness,  held  not  violative  of  the  interstate 
commerce  clause  (Const.  V.  S.  art  1,  f  S),  or 
Fourteenth  Amendment  of  the  United  States 
Constitution,  nor  arbitrary  or  unreasonable. 

In  Bank. 

Appeal  from  Superior  Court  Sacramento 
County ;  Peter  J.  Shields,  Judge. 
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Action  by  th«  Pecq^  of  the  State  of  Cal- 
ifornia against  the  Ford  Motor  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  F.  WilllamsOQ,  of  San  Francisco  (Ed- 
ward Elliott,  ot  San  Francisco,  of  counsel), 
for  appellant. 

U.  S.  Webb  aod  Frank  L.  Guerena,  both 
of  San  Francisco,  for  the  People. 

liENNON,  J.  The  state  of  California  in- 
stituted the  present  action  against  the  Ford 
Motor  Company  for  the  recovery  of  a  fran- 
chise tax  for  the  fiscal  year  191&-1916,  In 
the  sum  of  $24,000,  and  accrued  delinquency 
penalties  amounting  to  $3,000.  Judgment 
was  rendered  In  favor  of  the  state,  and  de- 
fendant ai^pcals. 

Up(m  this  appeal  the  first  question  for 
consideration  is  whether  the  Constitutl<» 
and  laws  of  this  state  authorize  the  impo- 
sition of  a  franchise  tax  upon  the  defend- 
ant, a  corporation  organized  under  the  laws 
aC  the  state  of  Michigan  and  transacting 
both  interstate  and  intrastate  business  in 
the  state  of  California.  ArUcle  13,  i  1,  of  the 
Constitution  of  California,   provides: 

"AH  property  in  the  state  except  as  otherwise 
in  tiiis  Constitution  provided,  not  exempt  under 
tiie  laws  of  the  United  States,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as 
provided  by  law,  or  as  hereinafter  provided. 
The  word  'property,'  as  used  in  this  article 
and  section,  is  hereby  declared  to  include 
•    •    *    franchises.    •    •    •" 

Section  14  of  the  same  article  reads  In 
part: 

"(d)  All  franchises,  other  than  those  ex- 
pressly provided  for  in  this  section,  shaB  be 
assessed  at  their  actual  cash  value,  in  tbe  man- 
ner to  be  provided  by  law.    *    *    * " 

These  sections  of  the  Constitution  in  effect 
authorize  a  tax  upon  all  frandiises  in  this 
state  not  exempt  under  the  laws  of  the  Unit- 
ed States,  unless  otherwise  expressly  pro- 
vided In  tbe  Constitution. 

[1]  This  court  has  held  that,  by  the  use 
of  the  terra  "franchises"  in  these  sections  of 
the  Constitution,  it  is  intended  to  provide 
for  the  taxation  of  the  intangible  property 
of  the  corporation.  Miller  &  Lux  t.  Rich- 
ardson, 182  Cal.  115, 187  Pac.  411.  The  right 
to  be  a  corporaticm,  or  to  do  business  as  a 
corporation,  is  a  franchise  which  ordinarily 
has  its  situs  at  the  place  where  the  home 
office  ct  the  corporation  is  situated,  but, 
when  a  corporation  oigages  in  business  in  a 
state  other  than  the  state  wherein  it  was 
chartered,  the  actual  exercise  of  the  power 
to  engage  in  business  creates  valuable  in- 
tangible pr<q;)erty  in  the  foreign  state  where 
the  business  is  transacted.  In  other  words, 
the  actual  exercise  of  the  power  to  do  busi- 
ness is  also  a  franchise,  and  such  a  fran- 
chise has  a  substantial  exlstrace  in  every 


state  where  the  business  is  transacted.  Peo- 
ple V.  Alaska  Steamship  Ca,  182  Cal.  202^ 
187  Pac.  742.  In  so  far  as  this  franchise^  or 
intangible  property,  consists  of  the  exercise 
of  the  power  to  tr^sact  intrastate  business 
within  the  foreign  state,  it  may  be  taxed  by 
that  state.  Adams  ESxpress  Co.  v.  Ohio,  16& 
U.  S.  185,  17  Sup.  Ct.  604,  41  L.  Bd.  965; 
People  V.  Alaska  Steamship  Co.,  supra.  It 
follows  that,  if  a  foreign  corporation  is  ac- 
tually exercising  its  right  to  do  business  in 
this  state  and  is  doing  an  intrastate  business 
it  thereby  has  in  this  state  taxable  intan- 
gible property. .  Since  the  ezerdse  by  a  for- 
eign corporation  of  the  power  of  engaging 
in  intrastate  business  in  this  state  is  a 
franchise  in  this  state  not  exempt  under  the 
laws  of  the  United  States  and  not  excepted 
in  the  state  Constitution,  it  Is  property  tax- 
able under  section  14,  art  14,  of  the  Consti- 
tution. 

[2]  Appellant  contends  that  the  revenue 
commission  which  proposed  the  general  sys- 
tem of  taxation  ultimately  embodied  in  sec- 
tion 14,  art  14,  of  the  C<Mistltutlon,  did  not 
contemplate  that  foreign  corporations  should 
pay  a  tax  on  franchises  in  the  sense  of 
"corporate  excess,"  that  is,  a  property  tax, 
but  that  subdivision  (d)  of  that  aeCOon, 
above  quoted,  refers  odly  to  domestic  cor- 
porations. However,  tbe  language  of  the 
constitutional  section  is  definite  and  unam- 
biguous in  this  respect  and  it  is  not  per- 
missible  to  go  outside  at  the  Constitution 
itself  and  consult  the  r^mrts  of  the  commis- 
sion and  other  sources  for  the  purpose  of 
construing  words  or  phrases  the  meaning  of 
which,  as  used  in  the  Constitution,  admits 
of  no  doubt  As  stated  in-  Faciflc  Gas  & 
Electric  Co.  v.  Roberts,  176  Cal.  183,  192, 
167  Pac.  845,  848: 

"While  the  report  is  very  valuable  and  en- 
lightening upon  the  subject  treated,  we  can- 
not read  it  into  the  Constitution  for  the  par- 
pose  of  defining  words  of  plain  meaning.  If 
we  were  to  be  governed  by  contemporaneous 
construction,  we  would  have  to  consider  alse 
that  given  by  the  Legislature  to  the  fourteenth 
section  of  article  13  shortly  after  its  adoption." 

This  interpretation  is  to  be  found  in  the 
statutes  of  1911,  p.  530,  c.  336,  |  S,  where  the 
Legislature  provided: 

"All  franchises  •  *  •  shall  be  assessed  at 
tlieir  actual  cash  value.  •  •  *  These  fran- 
chises shall  include  the  actual  exercise  of  the 
right  to  be  a  corporation  and  to  do  business  as 
a  corporation  under  the  laws  of  this  state  and 
the  actual  exercise  of  the  right  to  do  business 
as  a  corporation  in  this  state  when  such  right 
is  exercised  by  a  corporation  incorporated  un- 
der the  laws  of  any  other  state  or  country." 

[S,  4]  The  next  contention  is  that  the  court 
committed  reversible  error  In  overruling  de- 
fendant's d«nurrer  to  the  complaint  The 
complaint  Is  claimed  to  be  defectives  in  that 
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it  alleges  that  the  tax  was  levied  on  the 
"right  to  do  bualnesB  In  the  state  of  Cal- 
ifornia, rather  than  the  "actual  exercise  of 
the  right  to  do  business  in  the  state  of  Cal- 
ifornia." It  is  true  that  there  is  language 
in  the  complaint  susceptible  of  the  construc- 
tion contended  for  by  appellant,  arising  from 
the  fact  that  the  complaint  refers  to  both 
the  "right  to  do  business"  and  the  "exercise 
•of  the  right  to  do  business"  as  a  franchise. 
This  creates  some  confusion  and  ambiguity. 
However,  it  is  apparent  from  the  complaint 
■as  a  whole  that  it  was  not  the  mere  right 
to  do  business,  but  thl»  actual  exercise  of 
that  right  within  this  state,  which  consti- 
tuted the  property  taxes,  and  the  complaint 
was  therefore  sufficient  as  against  an  attadt 
by  general  demurrer.  LlkewiBe,  no  error 
was  committed  by  the  court  in  striking  from 
4ipi)eUant's  answer  the  denials  that  it  had 
or  possessed  a  franchise  in  the  state  of  Cal- 
ifornia. Appellant  admitted  in  Ita  answer 
and  at  the  trial  that  it  was  doing -an  intra- 
state business  in  this  state,  and.  In  view  of 
what  we  have  previously  said,  this  was 
tantamount  to  an  adrais!!lon  that  the  defend- 
jint  had  a  franchise  taxable  in  this  state. 
Under  the  circumstances  the  denials  in 
question  were  merely  incorrect  conclusions 
of  law  which  served  but  to  confuse  the  is- 
sues and  were  properly  eliminated. 

[5]  The  third  alleged  error  in  law  to 
which  appellant  directs  attention  is  the  ac- 
tion of  the  court  in  sustaining  joblections  to 
a  number  of  questlcms  put  to  certain  wit- 
nesses by  appellant.  In  this  ccMinection  ap- 
pellant relies  upon  but  one  proposition  of 
law,  namely,  that  the  corporation  was  enti- 
tled to  examine  the  members  of  the  board  of 
-ecpiaUsatlon  concerning  the  method  pursued 
by  them  in  arriving  at  the  value  of  the 
property  to  be  taxed.  Conceding,  for  the 
purpose  of  dlscnssion,  this  proposition  to  be 
correct.  It  is  of  no  avail  to  appellant,  for  it 
does  not  appear  that  appellant  was  prevent- 
ed from  ascertaining  the  method  by  which 
the  value  of  appellant's  franchise  was  de- 
termined. By  some  of  the  questions  appel- 
lant sought  to  ascertain  the  methods  of  val- 
uation followed  by  the  board  in  other  years 
and  the  rate  at  which  property  In  general 
was  taxed  for  purposes  other  than  state 
purposes.  These  matters  were  clearly  Ir- 
relevant and  immaterial,  for  the  validity  of 
the  1916  state  tax  on  appellant's  franchise 
was  the  sole  question  before  the  court,  and 
in  this  omnection  the  methods  of  valuation 
fdllowed  in  previous  years  or  the  rates  «m- 
ployed  in  Imposing  taxes  of  a  different  na- 
ture were  of  no  momoit. 

[6,  7]  It  aniears  that  the  tax  in  suit  bad 
been  originally  computed  at  the  sum  of 
$29,700,  and  that  the  board  had  thereafter, 
upon  the  hearing  of  an  application  by  the 
appellant  for  a  reduction,  reduced  the  tax  to 
$24,000,  wbidi  amount  was  finally  fixed  by 


the  board.  Appellant  sought  to  question  the 
witnesses  as  to  the  method  by  which  the 
board  fixed  the  sum  of  $29,700  as  the  amount 
of  the  tax  in  the  first  instance,  and  now 
ccmipialns  that  the  court  erroneously  sus- 
tained an  objection  to  such  questions.  C(m- 
ceding  that  the  method  adopted  by  the  board 
in  fixing  the  tax  at  the  higher  sum  was  ma- 
terial and  rdevant  to  an  Inquiry  as  to  the 
method  by  which  they  arrived  at  the  tax 
which  was  finally  fixed,  still  the  record  shows 
that  the  trial  court  did  not,  as  counsd  con- 
tends, sustain  the  objection  to  the  questions 
referred  to.  On  the  contrary,  the  record 
shows  that  the  objection  was  ultimately 
overruled,  and  that  the  court  permitted  ev- 
ery question  propounded  by  counsel  for  ap- 
pellant ui)on  that  phase  of  the  case  to  be 
answered.  No  prejudice  was  suffered  by 
appellant  In  the  sustaining  of  objections  to 
any  of  the  hypothetical  questions  concerning 
method  of  valuation,  for  elsewhere  in  the 
record  it  api>ears  tliat  the  witnesses  were 
I)ermltted  to  testify  as  to  the  general  meth- 
od followed  In  determining  the  value  of  ap- 
pellant's franchise  in,  1915.  Nor  was  any 
prejudicial  error  committed  in  sustaining 
objections  to  questions  regarding  the  uniform 
application  of  the  method,  for  these  ques- 
tions were  but  a  repetition  of  previous  ques- 
ti(ms  in  answer  to  wliich  the  witness  testi- 
fied that  all  similar  corx>orations  similarly 
situated  were  treated  in  the  same  way  as 
the  appellant  corporation. 

[<]  Appellant's  final  atta<^  is  directed 
against  the  method  of  assessment  That 
method  was  as  follows:  The  board  first  de- 
termined the  value  of  the  total  assets  of  the 
corporation,  that  is,  the  capital  stock  and 
securities,  from  which  It  deducted  the  value 
of  the  tangible  property  of  the  corporation. 
The  value  of  the  corporate  excess  in  Cali- 
fornia was  then  determined  by  taking  that 
percentage  of  this  difference  (whicb  was  the 
total  corporate  excess)  r^resented  by  tlie 
ratio  between  the  Intrastate  business  in 
California  and  the  total  business  of  the  cor- 
poration. It  is  claimed  that  this  method  of 
allocation  is  violative  of  the  interstate  com- 
merce clause  (Const  U.  S.  art  1,  |  8),  and  of 
the  Fourteenth  Amendment,  of  Qie  United 
States  Constitution. 

This  contention  is  answered  by  the  United 
States  Supreme  Court  in  the  case  of  Horn 
SUver  Mining  Co.  ▼.  New  York,  143  U.  S. 
306,  12  Sup.  Ot  408,  86  L.  Ed.  164.  In  this 
case  the  corporation  was  organized  in  the 
state  of  Utah  and  was  doing  some  intrastate 
business;  it  appearing,  however,  that  the 
great  bulk  of  its  business  and  capital  was 
outside  of  the  state  of  New  Tork.  In  dis- 
cussing the  validity  of  a  tax  imposed  by  New 
York  upon  "corporate  franchise  or  busi- 
ness," the  United  States  Supreme  Court 
said: 
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"The  counsel  for  the  appeUant  objects  that 
the  statute  of  New  Tork  is  to  be  treated  as  a 
tax  law,  and  not  as  a  license  to  the  corporation 
for  permisBion  to  do  business  in  the  stat«. 
Conceding  such  to  be  the  case  we  do  not  per- 
ceive how  it  in  any  respect  affects  the  validity 
of  the  tax.  However  it  may  be  regarded,  It  is 
the  condition  upon  which  a  foreign  corporation 
can  do  business  in  the  state,  and  in  doing  such 
business  it  puts  itself  under  the  law  of  the 
state,  howerer  that  may  be  characterized. 
*  *  *  It  is  true,  the  greater  part  of  the 
business  of  the  company  was  done  out  of  the 
state,  and  the  greater  part  of  its  capital  was 
also  without  it,  but  the  statute  of  New  York 
does  not  require  that  the  whole  business  of  a 
foreign  corporation  shall  be  done  within  the 
State  in  order  to  subject  it  to  the  taxing  power 
of  the  state.  It  makes,  in  that  respect,  no 
difference  between  home  corporations  and  for- 
eign corporations,  as  tp.  ti>e  franchise  or  busi- 
ness  of  the  corporation  upon  which  the  tax 
is  levied,  provided  it  does  business  within  the 
state,  as  such  corporation.  There  seems  to 
be  a  hardship  in  estimating  the  amount  of  the 
tax  upon  the  corporation,  for  doing  business 
within  the  state,  according  to  the  amount  of  it.8 
business  or  capital  without  the  state.  That  is 
a  matter,  however,  resting  entirely  in  the  con- 
trol of  the  state,  and  not  a  matter  of  federal 
law,  and  with  which,  of  course,  this  court  can 
in  no  way  interfere." 

Upon  the  authority  of  that  case,  the  va- 
lidity of  the  tax  here  attacked  seems  clear, 
for  the  method  employed  In  fl.\ing  the 
amount  of  the  corporate  excess  or  intangi- 
ble property  situated  in  this  state  called. for 
a  division  of  tlie  entire  exces.s  in  the  propor- 
tion that  the  California  business  bore  to  the 
entire  business — a  method  which  would 
doubtless  be  characterized  as  fairer  than 
that  pursued  and  upheld  in  the  Horn  Case. 

The  argument  with  respect  to  the  appli- 
cation of  the  Fourteenth  Amendment  of  the 
United  States  Constitution  is  further  an- 
swered by  the  United  States  Supreme  Court 
in  the  case  of  Underwood  Typewriter  Co.  ▼. 
Chamberlain,  254  U.  S.  il3,  41  Sup.  Ct  45, 
66  L.  Ed.  165.  In  this  case  the  state  of  Con- 
nclcticut'  had  taxed  a  Delaware  corporation 
oi)erating  within  its  borders,  and  the  court 
said: 

"The  Legislature,  in  attempting  to  put  upon 
tliis  business  its  fair  share  of  the  burden  of 
taxation,  was  faced  with  the  impossibility  of  al- 
locating specifically  the  profits  earned  by  the 
processes  conducted  witltin  its  tmrders.  It, 
therefore,  adopted  a  method  of  apportionment 
wliich,  for  all  that  appears  in  this  record, 
reached,  and  was  meant  to  reach,  only  the 
profits  earned  within  the  state.  'The  plain- 
tifTs  argument  on  this  branch  of  the  case,'  as 
stated  by  the  Supreme  Court  of  Errors,  'car- 
ries the  burden  of  showing  that  47  per  cent,  of 
its  net  income  is  not  reasonably  attributable, 
for  purposes  «( taxation,  to  the  manufacture  of 
products  from  the  sale  of  which  80  per  cent. 
of  its  gross  earnings  was  derived  after  paying 


manufacturing  costs.'   The  corporation  has  not 
even  attempted  to  show  this." 

Similarly,  In  the  instant  case,  there  is  no 
showing  that  the  percentage  of  the  corpora- 
tion's total  intangible  property  apportioned 
to  the  state  of  California  was  an  arbitrary 
or  imreasonable  allocation. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  O.  J.;  WASTE,  J.; 
I^WLOR,  J.;  SLOANE,  J.;  SHUBTLEFF. 
J.;  WIIiBUR,  J. 


MOORE  V.  MOFFATT  at  al.     (U  A.  6336.) 

(Supreme  Court  of  California.    Jan.  27,  1922.) 

1.  Pleading  «=» 1 29 (2)— Allegations  not  tfeniad 
tfeemed  admitted. 

In  an  action  by  a  trustee  in  bankruptcy  of 
a  corporation  to  recover  the  difference  between 
the  amounts  agreed  to  be  paid  for  stock  and 
the  par  value  of  the  stock,  where  allegations 
that  defendants  had  paid  the  sums  agreed  to  be 
paid,  and  that  pursuant  to  their  directions  the 
stock  was  issued  to  a  third  person  were  not 
denied,  the  facts  alleged  may  be  taken  as  ad- 
mitted facts. 

2.  Stipulations  (g=>l4(7)— Stipulation  of  parties 
held  to  support  allegation  as  against  motloa 
for  aonsait. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  difference  between  the  amount 
agreed  to  be  paid  for  stock  and  its  par  value, 
where  the  parties  stipulated  that  plaintiff  had 
offered  evidence  tending  to  prove  all  the  allega- 
tions of  the  complaint  except  those  that  de- 
fendants were  stoclcholders  or  subscribed  to  the 
stock,  the  stipulation  sufficiently  supported,  as 
against  a  motion  for  a  nonsuit,  the  allegation 
that  the  corporation  and  defendants'  nominee 
to  whom  the  stock  was  issued  were  at  all  times 
insolvent  and  known  by  defendants  to  be  so. 

3.  Corporations  €=3268  (i)— Allegation  as  to 
transfer  of  stock  to  insolvent  person  to  es* 
cape  liability  held  defective. 

Under  the  rule  that  the  transfer  of  stock  of 
an  insolvent  corporation  to  a  financially  irre- 
sponsible person,  made  with  intent  to  escape 
liability  as  a  stockholder,  will  not  suffice  to 
enable  the  transferer  to  escape  such  liability, 
an  allegation  that  pursuant  to  defendants'  di- 
rection a  certificate  for  stock  subscribed  by 
them  was  issued  to  a  third  person,  and  that 
he  was  insolvent  and  known  by  defendants  to 
be  so,  was  defective,  where  it  did  not  allege  - 
that  defendants'  direction  was  given  with  Uie 
intent  and  purpose  of  evading  the  stodcholder'a 
liabiUty. 

4.  Appeal  aad  error  ®=>24l— Trial  «=»I6^- 
Grounds  of  nonsait  not  mentioned  in  aotioa 
not  oonsidered  on  hearing  or  en  appeal. 

In  an  action  to  recover  the  difference  be* 
tween  the  amount  which  defendants  agreed  to 
pay  for  stock  in  a  corporation  and  its  par 
value,  where  the  failure  to  allege  that  their  di- 
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rection  that  the  atock  be  issued  t^  on  insolveiit 
person  was  with  intent  and  purpose  to  evade 
their  liability  as  stockholders  was  not  made  a 
ground  of  the  motion  for  a  nonsuit,  it  could 
not  be  couBidered  on  such  motion,  nor  by  the 
court  of  appeal  in  determining  the  merits  of 
the  motion,  as  the  defect  might  have  been  rem- 
edied it  attention  had  been  called  thereto. 

5.  Corporatloas  9s»243(2)— Stock  Issued  aftor 
a  permit  for  sale  obtained  on  previous  elb- 
sorlptloB  agreemeDt  held  valid  so  as  to  sub- 
ject subscribers  to  liability  of  stockholders. 

Conceding  that  a  subscription  for  corporate 
stock  was  in  its  inception  void  and  incapable 
of  acceptance  by  the  corporation  because  ex- 
ecuted in  contravention  of  St.  1918,  p.  715, 
before  the  procurement  of  a  permit  from  the 
corporation  commission  authorizing  a  sale  of 
the  stock,  where  the  stock  was  not  issued  until 
after  a  permit  had  been  granted,  the  subscrip- 
tion agreement  should  be  construed  as  a  con- 
tinuing offer  to  subscribe  which  ultimately 
became  the  embodiment  and  expression  of  a 
new  agreement,  the  validity  of  which  should 
be  tested  by  the  circumstances  and  conduct  of 
'  the  parties  at  the  time  of  its  ultimate  accept- 
ance, rather  than  by  the  circumstances  at- 
tending its  mere  physical  making  in  the  first 
instance,  and  the  subscribers  were  therefore 
subject  to  the  liability  of  stockholders. 

6.  Licenses  €=>36— Provision  of  permit  for 
sale  of  stock  as  to  expenses  construed. 

Under  a  permit  from  the  corporation  com- 
missioner for  the  sale  of  stock  by  a  corpora- 
tion which  provided  that  the  total  compensa- 
tion, commission,  or  expense  to  be  paid  or  in- 
cnrred  in  the  sale  of  the  stock  should  not  ex- 
ceed 20  per  cent,  of  the  selling  price,  the  cor- 
poration could  pay  compensation,  commission, 
or  expense  not  in  excess  of  20  per  cent,  out  of 
the  price  for  which  the  permit  authorized  the 
stock  to  be  sold. 

7.  Licenses  «=>36— Sale  of  stock  for  net  price 
In  excess  of  that  permitted  by  commissioner's 
permit  held  valid. 

Under  the  Investment  Company's  Act  (St. 
1018,  p.  715)  and  a  permit  issued  by  the  cor- 
poration commission  thereunder,  authorizing  a 
corporation  to  sell  preferred  stock  for  |30  per 
share  .on  the  condition,  among  others,  that  the 
total  compensation,  commission,  or  expense 
should  not  exceed  20  per  cent  of  the  selling 
price,  a  sale  for  $25  per  share  was  valid;  the 
purpose  of  the  law  and  the  object  of  the  per- 
mit being  fulfilled  when  the  corporation  re- 
ceived a  net  price  In  excess  of  the  minimum 
named  in  the  permit. 

In  Bank. 

Appeal  from  Superior  Oonrt,  Lo«  Angles 
County ;  Charlea  M<mroe,  Judge. 

Action  by  William  H.  Moore,  Jr.,  trustee  in 
bankruptcy  of  the  Admiral  Manufacturing 
Oompany,  against  H.  W.  MotFatt  and  othera. 
From  a  judgment  of  nonsuit  plaintiff  ap- 
peals.   Reversed. 

Kimball  Fletcher  and  Edgar  K.  Brown, 
both  of  Los  Angeles,  for  appellant 


Oliver  O.  Caark  and  Cland  B.  Andrews 
both  of  Los  Angeles  (Oamatian  &  Clark,  of 
Los  Angeles,  of  counsk),  for  respondents. 

LKNNON,  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit  in  favor  of  the  defend- 
ants Neeland  and  Beggs,  in  an  action  brought 
by  the  plaintiff,  as  the  tmstee  of  a  bank- 
rupt corporation,  to  recover,  under  the  trust 
fund  theory,  the  difference  between  the  sums 
paid  on  a  subscription  agreement  for  stock 
in  the  corporaticm  and  the  par  value  of  said 
stock,  irrespective  of  the  terms  of  the  agree- 
ment 6ee  Vermont  Marble  Ca  v.  Dedei 
Granite  Co.,  185  OaL  679,  67  Paa  1067,  66  U 
R.  A.  728,  87  Am.  St  Rep.  143;  Herron  Co. 
v.  Sbaw,  166  CaL  668,  138  Pac.  488,  Ann.  Gas. 
1815A,  1266;  Harrison  v.  Armour,  168  CaL 
787,  147  Pat  1166 ;  Sherman  v.  Harley,  178 
CaL  584,  174  Pac.  901,  7  A  L.  R.  950;  Has- 
Bon  V.  Koeberle,  180  OaL  359,  181  Pac  387. 

The  pleaded  facts  of  the  plaintUTs  case 
pertinent  to  the  points  presented  on  the  mo- 
tion for  a  nonsuit  are  these:  On  January 
8, 1915,  the  defendants  entered  Into  an  agree- 
ment In  wjriting  with  the  Admiral  Automatic 
Water  Heater  Company,  a  corporation,  and 
certain  Individuals  interested  therein,  for  the 
formation  of  a  new  corporation  to  be  known 
as  the  Admiral  Manufacturing  Company. 
The  agreement  provided  In  part : 

"That  said  Neeland  and  Beggs  agree  to  sub- 
scribe and  purchase  from  the  said  Admiral 
Manufacturing  Company  96  shares  of  its  cap- 
ital stock  at  the  sum  of  $25.00  per  share  to 
be  paid  as  follows:  $400.00  on  the  let  day  of 
January,  1915,  and  a  like  sum  on  the  Ist  day 
of  each  and  every  month  thereafter  to  and  in- 
cluding the  Ist  day  of  June,  1915,  and  upon 
the  payment  of  each  $400.00  when  the  same 
becomes  due  there  shall  be  issued  to  said 
Beggs  and  Neeland  16  shares  of  the  capital 
stock  of  the  Admiral  Mannfacturing  Com- 
pany." 

Thereafter,  so  the  complaint  alleged.  In  ac- 
cord with  the  terms  of  said  subscription 
agreement,  the  defendants  paid  for  said  stock 
the  sum  agreed  to  be  paid  therefor. 

The  Admiral  Manufacturing  Company  was 
organized  with  an  authorized  capital  stock  of  . 
$100,000,  divided  Into  1,000  shares  of  the 
par  value  of  $100  each.  It  does  not  appear 
fix>m.the  complaint  when  this  comi)any  was 
organized.  At  all  times  from  the  organiza- 
tion of  said  corporation  It  was  insolvent,  and 
its  Insolvency  was  known  to  the  defendanta 
No  certificate  of  stock  was  ever  issued  to  said 
Neeland  and  Beggs,  or  either  of  them,  but 
on  December  1,  1915,  they  directed  that  a 
certificate  for  96  shares  be  issued  to  ,A.  E. 
Warmington,  and,  pursuant  to  such  direction, 
sndi  certificate  was  Issued  on  December  11, 
1916.  On  said  last-mentioned  dates,  and  at 
all  intervening  times,  said  Warmington  was 
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baohreat,  and  known  to  be  ao  by  the  defend- 
anta.  No  demand  baa  ever  been  made  by  tto 
board  ot  directors  of  aald  coiporadaa  for  the 
unpaid  balance  of  the  purdiaae  price  of  aaid 
stock,  and  no  aaaessment  leTled. 

On  April  6. 1916.  said  Admiral  Mannfactnr- 
ing  Cmnpeny  filed  a  vcdnntary  petitimi  in 
tiankmptey,  and  idaintUf  was  appointed 
trustee.  CSaima  against  tbe  bankropt  estate 
were  allowed  aggregating  (13,402J2,  wfaHe 
tbe  arallable  assets  amonnted  to  but  $348J.7. 
On  Jane  28,  1917,  tbe  refearce  in  bankruptcy 
directed  the  plaintiff,  as  trustee,  to  call  in 
an  unpaid  sobecriptions,  and,  vpoa  failure 
of  tlie  stockholders  to  make  paymoit,  to  sue 
therefor.  Each  of  tbe  defendants  refused  to 
make  payment,  and  plaintiff  thereopon 
brought  tbis  action. 

The  defendants,  after  denying  generally 
their  awnenlbip  ot  the  stock  in  question,  by 
thtir  answers  admitted  that  they  signed  said 
subscription  agreem^t,  alleging,  however,  in 
that  bdialf,  mattos  and  things  vrtiidb,  if 
truev  and  had  they  beai  established  in  evi- 
denoe  as  part  of  tlie  defendants'  case,  might 
have  tended  to  show  that  said  A.  E.  Warm- 
ington,  and  nut  the  defendants  was  the  teal 
subscriber  for  tbe  stodc.  and  was  to  be  tlie 
actual  owner  thereof,  when  it  was  issued. 
With  the  latter  irtiaae  ot  the  case,  however, 
we  are  not  oonc«ned  upon  this  consideration 
of  the  merits  of  the  motion  for  nonsuit 

[1]  The  defendants  did  not  doiy  tbe  allega- 
tion of  the  comidaint  that  they  Iiad  paid  to 
tbe  onporation  the  soma  agreed  to  be  paid 
for  ttie  said  stock  in  keeping  with  tbe  terms 
of  die  sntwctlption  agreement  This  being 
to,  it  may  be  taken  as  an  admitted  fact  that 
the  defendants  paid  to  the  corporation  tbe 
price  agreed  upon  for  the  porcfaaae  of  the 
stodt  No  denial  was  made  of  the  aUega- 
tlon  of  tlie  plaintUTs  complaint  that  pursuant 
to  defendants'  direQti<»  <»  Deconlier  1, 1915, 
tbe  stock  subscribed  for  was  issued  on  De- 
cember 11,  1915,  to  said  Warmington,  and 
that  likewise  may  be  taken  as  an  admitted 
fact  In  the  case  It  was  also  an  expressly 
admitted  tact  in  tbe  case  tliat  no  permit  au- 
thorising the  sale  of  tbe  corporation's  sbx^ 
was  issued  by  the  commissioner  of  corpora- 
tions until  Si^tember  10,  1915,  and  tliat  this 
liennit  was  superseded  by  an  amended  per- 
mit issued  and  dated  October  24th  of  the 
same  year.  The  amended  permit  provided, 
among  other  things,  that  the  applicant  was 
permitted  "to  sell  000  shares  of  its  prefened 
stock  at  930  per  share,"  xtpoa  fbe  condition, 
among  others,  "that  the  total  compensation, 
commission  or  expense  to  be  paid  or  incurred 
by  said  applicant  in  the  sale  of  any  of  said 
shares  of  preferred  stock  shall  not  exceed  20 
per  cent,  of  the  selling  price  thereof." 

The  bin  of  exceptions  shows,  as  a  part  ot 
the  plaintiff's  case,  that  it  was  stipulated  by 
and  between  the  parties  that  tbe  subscription 


agreement  in  qneatlon  waa  iMde  prior  to  the 
organization  of  the  cwporatlen.  and  "that 
tbe  plaintiff  had  offered  eridenoe  tending  to 
prove  all  the  allegations  of  the  oomidaint  ex- 
cept that  in  regard  to  the  allegatiims  that 
the  defendants  Nedand  and  Begga  were 
stockholders  or  sobacribed  to  the  stodc,  the 
only  evidence  offered  was  that  already  in 
the  record  and  the  admissions  of  the  plead- 
ings." Upon  the  record  thus  made  plaintiff 
then  rested  his  case,  wiiereopan  the  d^end- 
ants  moved  for  a  nonsuit  "upon  the  ground 
[that]  tbe  subscription  agreement  purported 
to  have  been  made  waa  made  at  a  time  an- 
toior  to  the  issnance  ot  any  pennit  by  the 
OoTxmration  Commissioner  in  TlolatiiHi  of  tlie 
Investment  Company's  Act  as  It  vras  in  force 
in  January,  1915 ;  and  further  that  it  appears 
from  tbe  terms  of  tlie  subscription  agreement 
itself  that  tbe  Eto<^  waa  sold  for  lesa  than 
the  sum  authorised  by  the  Corporation  Com- 
missioner to  adl  it" 

[2-4]  At  this  point  it  may  not  be  amiss  to 
note  that  the  stipulation  of  the  parties  ap- 
plied as  a  matter  of  course  to,  and  snffldent- 
ly  suEports,  as  against  a  motion  for  a  ncm- 
snit  the  allegation  of  the  complaiitf  that  the 
corporation  and  Warmington,  the  nominee  of 
defoidants  to  whom  the  stock  was  issued, 
were  at  all  times  insolvent  and  known  to  the 
defendants  to  be  ao.  Hiis  allegation  was  evi- 
dently intended  to  diarge  and  liold  the  de- 
fendants as  stodcfaolders.  despite  the  fact 
that  ttie  stock  was  issued  to  another  person, 
upon  the  recognized  and  approved  theory 
that  the  transfo-  of  stock  in  an  insolvent  cor- 
poration to  a  financially  irresponsible  per- 
son, made  with  the  intent  to  escape  liability 
aa  a  stockholder,  wUl  not  suffice  to  enable 
the  transfercN:  to  escape  sodi  liability.  14  C. 
J.  lt)82;  Panly  v.  State  Loan,  etc  Co..  165 
U.  S.  606,  17  Sup.  Ct  465,  41  U  Ed.  844; 
American  Alkali  Co.  v.  KurU  (a  C.)  134  Fed. 
663.  Bnt  the  allegation  of  the  idaintifTs 
complaint  in  this  behalf  is  grievously,  if  not 
vitally,  deficient  in  not  allying  that  the  de- 
fendante'  dlrectic«  to  issue  the  stock  of  the 
insolvent  corporation,  for  wbldi  they  had 
sidJscribed,  to  an  insolvent  person,  was  done 
with  tbe  intent  and  purpose  of  evading  their 
stockholder's  liability.  However,  no  point  is 
made  of  this  upon  the  record  now  before  wl 
It  was  a  defect  in  the  plaintUTs  case  wbidi 
might  have  been  remedied  bad  attention  been 
called  to  it  by  the  motion  for  nonsuit,  and. 
Inasmuch  as  it  was  not  made  a  ground  tot 
the  motion  for  a  nonsuit,  it  could  not,  i^on 
that  motion,  be  considered  by  tbe  trial  court, 
nor  can  it,  for  the  same  reason,  be  con- 
sidered by  tills  court  In  determining  the 
merits  of  tbe  motion.  Sdiroeder  v.  Maozy, 
16  CaL  App.  443-ioO,  U8  Pac.  450;  Sebring 
▼.  Harris,  20  CaL  App.  56,  128  Pat  7 ;  Wil- 
liamson V.  WUliamson.  41  CaL  App.  721.  183 
Pac.  301 :   Potts  T.  Mehrmann.  195  Pac  (CaL 
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Ai>p.)  941 ;  Balmond  ▼.  Eldrldge,  43  OaL  S06: 
Gardiner  ▼.  Schmaelzle,  47  Oal.  B68;  Coffey 
▼.  Greenfield,  62  CaL  602;  Miller  t.  Luco, 
80  Cel.  257,  22  Pac.  195 ;  Daley  t.  Bubs,  86 
Cal.  114,  117,  24  Pac.  867:  Palmer  &  Key 
V.  MarysTiUe,  90  CaL  188,  27  Pac.  21 ;  Warn- 
er V.  Warner,  144  Cal.  615,  619,  78  Pac.  24; 
Durfee  ▼.  Seale,  1S9  Cal.  604,  73  Pac.  435; 
Mattson  T.  Mattson,  181  OaL  44,  183  Pac. 
443. 

[S]  Conceding,  for  the  purposes  of  discus- 
sion and  decision,  as  Is  contended  In  support 
of  the  Judgment,  that  the  subscription  agree- 
ment was  In  its  inception  void  and  incapable 
of  acceptance  b&the  corporation  because  ex- 
ecuted. In  contravention  of  the  provisions. of 
the  Investment  Company's  Act  (Stats.  1913, 
p.  715),  prior  to  the  procurement  of  a  permit 
from  the  corporation  commissioner  authoriz- 
ing a  sale  of  the  coiporati<«'s  stock,  and 
therefore  could  not  have  been  legally  made 
the  basis  of  an  action  against  the  defendants 
upon  the  theory  that  they  were  stockholders 
in  the  c(»rporatlon,  still  we  have  the  admitted 
fact  In  the  plaintiff's  case  that  no  stock  of 
the  corporation  was  In  fact  issued  In  re- 
sponse to  any  agreement  of  the  parties  until 
after  an  admittedly  regular  and  valid  per- 
mit bad  been  granted  by  the  corporation  com- 
mlsBloner.  This  being  so,  the  subscription" 
agreement,  even  though  it  may  have  been 
void  and  incapable  of  acceptance  In  the  first 
Instance,  should.  In  the  light  of  the  subse- 
quent conduct  of  the  parties  to  the  transac- 
tion, be  considered  and  construed  as  a  con-) 
tinulng  offer  to  subscribe  for  the  stock  inl 
question,  pending  the  procurement  of  a) 
permit  from  the  corporation  commissioner, 
which  ultimately  became  the  embodiment  and 
expression  of  a  new  agreement  to  purchase 
the  stock  altered  into  at  a  time  when  the 
only  legal  obstacle  in  the  way  of  a  valid 
agreement  had  been  overcome.  The  agree- 
moit,  so  considered,  and  having  been  in  fact 
ultimately  accepted  by  the  cori>oration  after 
the  required  iwrmlt  had  been  procured — as 
evidenced  by  the  issue  of  the  stock  upon  the 
order  of  the  defendants — the  validity  of  its 
making  and  acceptance  must  be  measured 
and  tested  by  its  character  as  revealed  by 
the  circumstances  and  conduct  of  the  par- 
ties with  relation  thereto  at  the  time  of  its 
ultimate  acceptance  rather  than  by  the  cir- 
cumstances attending  its  mere  physical  mak- 
ing in  the  first  instance.  That  Is  to  say,  the 
conduct  of  the  parties  to  the  transaction, 
the  defendants  on  the  one  hand  and  the  cor- 
poration oa  the  other,  with  reference  to  the 
subject-matter  of  the  agreement,  at  a  time 
when  the  only  legal  obstacle  to  the  making 
of  a  ralld  suhacrlptlon  agreement  bad  hem 
overcome  bjr  compliance  with  the  statutory 
requirement  was  tantamount  to  an  adoption 
by  them  of  the  terms  and  conditions  of  the 
•ubseription  agreement  as  of  the  date  of  its 


ultimate  acceptance,  thereby  in  effect  making 
it  finally  effectual  as  the  expression  of  a 
new  agreement,  even  though  in  its  original 
making  it  may  have  been  void  and  ineffectu- 
al for  any  purpose. 

Of  course,  the  parties  to  the  transaction 
could  not,  nor  did  they,  as  a  matter  of  law, 
by  their  adoptfon  of  the  agreement  ratify 
and .  thereby  validate  as  of  the  time  of  its 
original  making  or  any  time  thereafter  an 
agreement  which  may  have  been  void  in  the 
first  instance.  But  the  parties  could,  and  we 
think  they  did,  when  the  bar  of  the  statute  to 
the  making  and  acceptance  of  a  valid  agree- 
ment had  been  removed,  elect  to  adc^t  and 
accept  and  stand  upon  the  subscription  agree- 
ment already  signed  as  embodying— even 
though  it  may  have  been  Ineffectual  at  the 
time  it  was  signed — the  terms  and  conditions 
of  a  new  agreement  by  which  their  future 
dealings  were  to  be  governed.  Montgomery, 
etc.,  Co.  V.  Montgomery,  etc.,  Co.,  229  Ped. 
672,  144  0.  O.  A.  82;  Turner  Const  Co.  t. 
Union  Term.  Co.,  229  Fed.  702,  144  CCA 
112;  MUes  ▼.  Janvrin,  200  Mass.  614,  86  N. 
m  785;  WUlIston  on  Contracts,  |  1772,  p. 
3082. 

So  considering  the  subscription  agreement 
in  question,  it  must  be  held  that  it  did  not 
fall  within  the  claimed  lnhlbiti<Hi  of  the 
statute,  and  therefore  the  motion  for  a  non- 
suit was  Improperly  granted  upon  the  ground 
of  the  alleged  invalidity  of  the  agreement. 

[1, 7]  It  seems  to  be  conceded  by  the  re- 
spondents, as  we  think  It  must  be,  that  the 
proviso  in  the  permit  of  the  corporation  com- 
missioner, "that  the  total  compensation,  com- 
mission or  expeose  to  be  paid  or  incurred  by 
said  aK>Ilcant  In  the  sale  of  any  of  said 
shares  of  preferred  stock  shall  not  exceed 
20  per  cent  of  the  selling  price  thereof," 
should  be  construed  as  meaning  that  it 
"permitted  the  corporation  to  pay  compensa- 
tion, commission  or  expense"  of  the  sale  of 
the  stock  "out  of'  and  "up  to  20  per  cent 
•  •  •  of  the  price  of  $30  per  share"  at 
which  the  corporation  was  authorized  to  sell 
the  stock."  This  being  so.  It  must  be  held 
that  the  sale  of  the  stock  was  made  to  the 
defendants  In  substantial  accord  with  the 
provisions  of  the  permit.  Obviously  the 
purpose  of  the  law  and  the  object  of  the  per- 
mit were  fulfilled  when  the  corporatlw  re- 
ceived a  net  price  in  excess  of  the  minimum 
named  In  the  permit.  The  subscription  agree- 
ment provided  for  the  payment  of  $25  a 
share,  and  the  atodi  admittedly  was  sold  at 
that  price,  which  is  $1  per  share  more  than 
the  minimum  net  price  fixed  by  the  corpora- 
tion c(»nmi88ioner  for  the  sale  of  the  stodc 
This  being  so,  the  ground  for  the  motion  for 
nonsuit  in  this  particular  was  nonsubstan- 
tlal,  and  will  not  lafflca  to  support  the  Judg- 
ment 
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For  the  reasons  stated  the  Judgment  is  re- 
versed. 

Wo  concur:  SHAW,  C.  J.;  SLOANB,  J.; 
WILBUR,  J.;  WASTE,  J.;  LAWLOB,  J.; 
SHUBTIiEFF,  J. 


MONSCH  V.  PELLISSIER.     (L.  A.  6488.) 
(Supreme  Court  of  California.    Jan.  27,  1922.) 

1.  Municipal  corporations  ®=>808(3)— OwBer 
maintaining  light  wells  Id  sidewalk  over  area 
liable  for  Injuries  without  notice  to  repair. 

An  abutting  owner  maintaining  an  area 
or  vault  under  the  sidewalk  in  front  of  her 
property,  and  maintaining  in  the  sidewalk 
above  the  area  light  wells  for  her  sole  and 
exclusive  benefit  to  supply  light,  must  use  rea- 
sonable care  to  keep  them  in  sate  condition 
and  is  liable  for  an  injury  resulting  from  a  de- 
fective condition  of  which  she  knew,  without 
notice  from  the  Board  of  Public  Works  under 
the  Vrooman  Act  and  the  acts  amendatory 
thereto  to  repair  the  sidewalk,  especially  where 
their  condition  rendered  them  in  the  nature  of 
a  nuisance. 

2.  Pleading  <s=>2l4(3)— Allegation  taken  as 
true  on  demurrer. 

In  an  action  for  personal  injuries  an  alle- 
gation that  light  wells  over  an  area  or  vault 
under  a  sidewalk  were  kept  and  maintained  by 
the  abutting  owner  for  her  sole  and  exclusive 
use  must  be  taken  as  true  on  demurrer. 

3.  Pleading  9=s254— Allegations  In  answer  not 
considered  In  passing  on  demurrer  to  amend- 
ed complaint. 

Averments  of  defendant's  answer  to  the 
original  complaint  wiH  not  be  considered  when 
passing  on  the  demurrer  to  the  amended  com- 
plaint. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Coanty;  Lewis  R.  Works,  Judjge. 

Action  by  Elizabeth  M.  Monsch  against 
Marie  Julie  Pelllssier  for  {tcrsonal  injuries. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Ford  &  Bodkin  and  Jos.  J.  Herlihy,  all  of 
Los  Angeles,  for  appellant 

George  J.  Denis,  of  Los  Angeles,  for  re- 
spondent. 

SHURTLEFF,  J.  The  amended  complaint 
alleged  that  defendant  kept  and  mantalned 
for  her  own  use  and  benefit  an  area  or  vault 
under  the  sidewalk  in  front  of  and  adjoining 
her  property  in  the  city  of  Los  Angeles ;  that 
In  the  sidewalk  over  and  above  said  area  or 
vault  defendant  kept  and  mantalned  light 
wells  consisting  of  iron  grating  and  inlaid 
glass  for  her  sole  and  exclusive  use  and  bene- 
fit, for  the  purpose  of  supplying  light  to  said 
vault  and  area  and  to  the  basement  of  her 


building  standing  upon  her  said  property; 
that  said  light  wells  were  maintained  by  de- 
fendant in  a  negUgoit  and  dangerous  con- 
dition, in  that  large  portions  of  the  inlaid 
glass  were  broken  out  or  chipped,  leaving 
holes  In  the  surface  thereof,  and  that  in 
other  portions  of  the  same  the  glass  had 
been  replaced  with  boards.  It  was  further 
alleged  that  the  defendant  knew,  or  by  the 
use  of  ordinary  care  or  diligence  should  have 
known,  of  the  condition  of  these  light  wells; 
that  plaintiff,  while  passing  over  and  upon 
said  light  wells,  stepped  into  a  hole  in  one 
of  them,  causing  her  to  tall  violently  to  the 
sidewalk,  with  the  result  that  her  left  shoul- 
der and  her  left  hip  were  ffllctured  and  her 
nervous  system  seriously  shocked.  To  this 
complaint  defendant  interposed  a  demurrer, 
which  was  sustained  without  leave  to  amend, 
the  plaintiff  having  declined  to  make  fur- 
ther amendment.  Thereupon  Judgment  was 
entered  for  defendant,  from  which  Judgment 
plaintiff  takes  this  appeal. 

[1,2]  Both  parties  agree  that  the  sole 
question  in  the  case  is  whether,  under  the 
facts  alleged,  the  defendant  is  responsible 
for  the  said  injury  sustained  by  plaintiff. 
The  respondent  contends  that  the  complaint 
is  insufllcieut  because  of  the  absence  there- 
from of  an  allegation  that  the  board  of  public 
works  of  the  city  of  Los  Angeles  had,  prior 
to  the  accident,  received  notice  of  the  afleged 
dangerous  condition  of  the  sidewalk,  or  that 
the  defendant  was  ever  notified  by  said 
board  that  the  same  was  in  a  condition  re- 
quiring repairs  or  reconstruction.  This  posi- 
tion is  predicated  upon  Che  Vrooman  Act 
(St.  18S5,  p.  147)  and  acts  amendatory  there- 
to (St.  1891,  p.  206,  St  1893,  p.  172)  and 
Alartinovich  v.  Wooley,  128  Cal.  141,  60  Paa 
760,  which  holds  that  the  street  law  does  not 
impose  a  liability  upon  the  owner  for  person- 
al injuries  resulting  from  the  nonrepair  of 
the  sidewalk  in  front  of  his  lot,  unless,  as  re- 
quired by  said  act,  the  defect  continues  after 
the  lapse  of  24  hours  or  more  from  the  time 
of  the  giving  of  the  statutory  notice  thereof 
by  the  proper  officer,  which  in  that  case  was 
the  superintendent  of  streets,  and  in  this 
the  board  of  public  works,  but  we  do  not 
think  the  Martinovich  Case  is  controlling 
here.  What  is  there  decided  must  be  read 
in  the  light  of  the  facts  which  th«  case  pre- 
sented. There  the  injury  was  due  to  a  "de- 
cayed and  rotten"  plank  in  the  sidewalk, 
which  was  essentially  a  component  part  and 
portion  of  the  structure,  and  placed  therein 
solely  and  entirely  for  the  use  of  the  public, 
and  not,  as  here,  for  the  special  accommoda- 
tion of  the  owner  and  bis  property.  In  the 
Instant  case  the  grating  and  glass  became 
part  of  the  surface  of  the  sidewalk  over 
which  pedestrians  could  walk,  but  it  per- 
formed an  additional  and  distinct  office, 
namely,  the  passage  of  light  to  the  basement 
of  the  defendant's  building,  in  which,  use  it 
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'was,  as  BQch,  no  part  of  the  sidewalk.  The 
fact  that  what  may  be  termed  Its  secondary 
use  was  to  provide  light,  as  stated  (the  same 
being  for  defendant's  sole  benefit],  should  not 
relieve  her  from  keeping  the  light  well  In 
safe  repair,  even  though  the  primary  use  of 
the  sidewalk  is  for  the  public  to  walk  over, 
and  is,  in  such  use,  under  the  supervision 
of  the  city.  Moreover,  as  we  have  said, 
the  complaint  alleges,  which  upon  demur- 
rer must  be  taken  as  true,  that  the  light 
wells  were  kept  and  maintained  by  defend- 
ant for  her  sole  and  exclusive  use. 

Inasmuch,  therefore,  as  the  light  weUs,  as 
such,  were,  as  we  have  seen,  constructed  for 
the  ben^t  of  defendant  and  her  property 
and  for  a  use  independent  of,  and  apart 
from,  the  ordinary  and  accustomed  use  of 
the  sidewalk,  the  law  casts  upon  her  the 
duty,  to  be  discharged  with  reasonable  care, 
of  keeping  it  in  proper  and  safe  condition. 
Trustees,  etc.,  v.  Foster,  166  N.  T.  3M,  60 
N.  £}.  971,  41  Ia  R.  A.  554,  66  Am.  St 
Hep.  675.  The  case  last  cited  was  an  ac- 
tion by  the  trustees  of  the  village  of 
Canandaigua  for  the  amount  of  a  Judgment 
that  had  been  recovered  against  it  In  a  suit 
by  a  party  who  had  been  injured  by  the  giv- 
ing way  of  a  grating  in  the  sidewalk  in 
front  of  defendant's  property,  because,  so  it 
was  claimed,  the  grating  was  insecure  by 
reason  of  the  want  of  reasonable  care  on  the 
part  of  defendant  to  keep  it  in  propor  repair. 
In  rendering  its  decision,  the  court  said: 

"It  [grating]  was  built  for  his  [defendant's] 
accommodation,  and  was  a  benefit  to  his  prop- 
erty only,  and  the  law  placed  npon  him  the  ob- 
ligation of  osing  dne  care  to  keep  it  in  a  snit- 
able  and  safe  condition  for  the  public  to  walk 
over  as  a  part  c^  the  sidewalk.  Proper  con- 
stmction,  in  the  first  place,  was  not  enough  to 
relieve  him  from  liability;  but  the  duty  of  in- 
spection and  repair  continued  while  he  owned 
and  was  in  tiie  exclusive  possession  of  the 
premises.  The  duty  ran  with  the  land  as  long 
as  the  grate  was  maintained  for  the  benefit  of 
the  land.  •  •  ♦  While  the  owner  cannot  be 
held  liable  in  this  action  for  failing  to  repair 
the  entire  sidewalk  in  front  of  his  premises, 
was  he  properly  held  liable  for  failing  to  keep 
in  repair  the  erate  Itself,  which  was  his  own 
structure?  This  depends  upon  the  duty  that 
he  assumed  when  he  cut  a  hole  in  the  sidewalk 
and  covered  it  with  the  grate.  That  duty  in- 
cluded proper  constraction  in  the  first  place, 
and  reasonable  care  on  the  part  of  the  owner 
to  keep  the  grate  in  repair  thereafter,  as  long 
as  he  continued  in  possession.  The  duty 
sprang  from  the  necessity  of  having  safe  side- 
walks and  aa  the  necessity  is  continuous,  so  is 
the  duty.  Upon  no  other  ground  can  the  con- 
struction of  a  grate  in  a  sidewalk,  which  is  an 
interference  with  a  public  highway,  be  justified, 
even  when  permission  is  duly  granted." 
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[3]  Respondent  In  her  brief  refers  to  cer- 
tain averments  In  her  answer  to  the  original 
complaint,  to  the  effect  that  the  sidewalk  in 
question  was  constructed  under  the  provi- 
sions of  the  Vrooman  Act,  March  18,  1886, 
and  was  accepted  by  the  superintendent  of 
streets  of  the  city  of  Los  Angeles,  or  by 
the  board  of  public  works,  his  successor. 
But  such  averments  will  not  be  considered 
when  passing  upon  the  demurrer  to  the  com-  . 
plaint.  As  we  view  the  liability  of  the  de- 
fendant under  the  facts  as'  stated  in  the 
amended  complaint,  it  Is  entirely  separate 
from,  and  independent  of,  the  city,  and  the 
latter's  obligation  to  keep  the  sidewalk  in 
proper  repair.  It  is  an  original  responsibility 
resting  upon  defendant  to  keep  the  gratings 
and  lights  in  a  condition  which  will  render 
the  sidewalk,  of  which  they  form  a  part, 
reasonably  safe  for  use  by  those  who  may 
pass  over  it. 

We  cannot  concede  ,that  defendant,  having 
knowledge  of  the  dangerous  condition  of  the 
gratings  and  their  resultant  menace  to  the 
safety  of  the  general  public,  could  shut  her 
eyes  to  the  necessity  of  repairing  them  until 
such  time  as  some  one  was  injured,  and  then 
avoid  liability  by  pleading  that  she  bad  not 
received  the  24  hours'  notice  required  by  the 
Vrooman  Act  In  other  words,  under  the 
facts  of  this  case,  the  duty  was,  in  the  first 
instance.  Independent  of  notice  to  or  by  the 
city,  cast  upon  the  defendant  to  reitair  the 
gratings.  It  is  only  where  there  Is  no  liabil- 
ity whatever  until  service  thereof,  that  the 
notice  we  are  discussing  -must  be  given.  In 
the  latter  case  the  service  of  the  notice  lies 
at  the  very  foundation  of  the  liability  and  its 
enforcement,  which  is  not  the  situation  hera 
Moreover,  an  examination  of  the  photograph 
attached  to  the  complaint  as  an  exhibit  de- 
picts the  gratings  apparentiy  In  a  condition 
which  might  render  them  in  their  character 
"of  the  nature  of  a  nuisance"  (Barry  v.  Ter- 
kildsen,  72  Cal.  254,  13  P&c  657,  1  Am.  St 
iiep.  55 ;  Spence  v.  Schultz,  103  Gal.  208,  37 
Pac.  220),  in  which  event  defendant,  who  was 
responsible  for  their  presence  and  had  knowl- 
edge of  their  condition,  as  it  is  alleged  she 
did,  for  a  long  time  prior  to  the  injury  to 
plaintiff,  or  by  the  exercise  of  reasonable  dil- 
igence would  have  known  of  it,  should  not 
escape  liability  upon  the  ground  that  she  had 
not  received  statutory  notice  of  the  existence 
of  such  nuisance. 

We  think  the  amended  complaint  stated  a 
cause  of  action,  and  that  the  court  below  err- 
ed in  sustaining  the  demurrer. 

Judgment  reversed. 

We  concur:  SHAW,  O.  J.;  SLOANB,  J.; 
WILBUR,  J.;    LAWLOR,  J.;    LBNNON,  J. 
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Y08EMITE  LUMBER  CO.  at  al.  v.  INDUS- 
TRIAL   ACCIDENT    COMMISSION    OF 
CALIFORNIA  et  al.    (S.  F.  9556.) 

(Sapreme  Court  df  California.    Jan.  27,  1922. 
Rehearing  Denied  Feb.  23,  1922.) 

I.  Conatltutional  law  «=»67--Power  to  dMar- 
nlne  existence  »f  liability  under  workmen's 
oofflpensatloa  provision  of  the  Constitution  Is 
Judicial. 

Under  Const,  art  20,  {  21,  aa  amended  in 
1918,  authorizing  the  Legislature  to  create  and 
enforce  liability  on  all  persona  to  compensate 
their  workmen  for  injury  or  disability  and 
their  dependents  for  death,  the  power  to  de- 
'  termine  whether  or  not  such  liability  exists 
against  any  peraon  is  Judicial  power. 

2i  Master  and  servant  «=>347— Legislature  may 
only  eonfer  en  Industrial  Commission  power 
to  settle  disputes  under  workmen's  oompen- 
satlon  legislation. 
Under  Const,  art  20,  f  21,  as  amended  in 
1918;  giving  the  Legislature  power  to  create 
a  system  of  workmen's  compensation,  and  giv- 
ing the  Legislature  power  to  provide  for  the 
aettlement  of  disputes  under  "such  legislation" 
by  an  Industrial  Accident  Commission  or  other- 
wise, the  Legialatnra  can  only  confer  on  the 
commlsaion  Jurisdiction  of  disputes  arising  un- 
der legislation  authorised  by  that  section. 

3.  Master  and  servant  9=»347— Constitutional 
provision  for  creation  of  compensation  sys- 
tem does  not  aatborize  ereatlon  of  liability 
for  oompensation. 

So  much  of  Conat  art  20,  i  21,  as  amended 
in  1918,  as  authorisea  the  Legislature  to  create 
a  system  of  workmen's  compensation,  does  not 
touch  on  the  subject  of  liability,  and  does  not 
authorize  the  creation  of  liabili^  on  any  per- 
aon to  pay  anch  compensation,  or  require  any 
person  to  contribute  funds  to  sopport  the  pro- 
posed system. 

4.  Matter  and  servant  «s»347— Oonstttutloji 
only  authorbes  creation  of  liability  on  part 
of  employer  to  oompensate  his  own  workmen 
and  their  dependents. 

Const,  art  20,  |  21,  aa  amended  in  1918, 
giving  the  Legislature  unlimited  plenary  power 
and  authority  to  create  a  system  of  workmen's 
compensation,  and  in  that  behalf  to  create  a  lia- 
bility on  all  persons  to  compensate  their  work- 
men for  injury  or  their  dependents  for  death, 
does  not  authorize  the  creation  of  liability  on 
the  part  of  any  person  to  compensate  any  one 
but  his  own  employees  and  their  dependenta, 
and  does  not  authorize  the  Legislature  to  en- 
large the  liability  to  Include  compensation  to 
workmen  in  general,  or  a  contribution  to  a 
fund  to  be  applied  to  the  benefit  of  disabled 
workmen  generally. 

5.  Constitutional  law  «=> IS— Pamphlet  distrib- 
uted to  voters  may  be  assumed  to  fairly  state 
the  meaning  and  purpose  of  the  amendment. 

Under  PoL  Code,  {{  UBS,  1195a,  providing 
for  the  preparation  by  the  author  of  any  con- 
stitutional amendment  and  one  other  member 
voting  for  Its  submission,  and  for  the  distribn- 


tion  to  voters^  of  a  pamphlet  giving  reasons  for 
the  adoption  of  the  amendment,  it  may  be  as- 
sumed that  the  arguments  so  prepared  state 
fairly  and  with  reasonable  fullness  the  mean- 
ing of  the  amendment  and  the  effect  it  is  ex- 
pected to  produce. 

6.  Maater  and  servant  «s»347— Statute  provid- 
ing for  paynent  to  states  when  deceased 
leaves  no  one  entitled  to  oompensation,  hoM 
to  Impose  a  "tax"  ■■authorized  by  Constltn- 
tion. 

St.  1919,  p.  27S,  providing  that  the  em- 
ployer of  one  receiving  a  fatal  injury  of  a  kind 
compensable  under  the  Workmen's  Compensa- 
tion Act  and  not  leaving  surviving  any  person 
entitled  to  a  death  benefit,  shall  pay  |350  to 
the  state  for  the  promotion  of  vocational  re- 
education and  rehabilitation  of  persons  disabled 
in  industry,  imposes  a  tax,  and  is  unauthorized 
by  Const  art  20,  |  21,  as  amended  in  1918, 
relative  to  workmen's  compensation,  as  a  "tax" 
includes  every  charge  on  persons  or  property, 
imposed  by  or  under  the  authority  of  the  Leg- 
islature for  public  purposes. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tax — 
Taxation.] 

7.  Maater  and  servant  «=>347— Cftmpensatlou 
statute,  giving  oommlsslon  Jurisdiction  of  dis- 
putes ooncernlng  liability  where  deceased 
leaves  no  dependent,  bold  veld. 

Since  St  1919,  p.  273,  requiring  the  em- 
ployer of  one  receiving  a  fatal  injury  compensa- 
ble under  the  Workmen's  Compensation  Act 
and  not  leaving  surviving  any  person  entitled  to 
a  death  benefit,  to  pay  $350  into  the  state 
treasury,  is  unauthorized  by  Const  art  20,  { 
21,  as  amended  in  1918,  relative  to  workmen's 
compensation,  the  Legislature  had  no  authority 
to  confer  on  the  Industrial  Accident  Commis- 
sion Jurisdiction  to  determine  disputes  con- 
cerning the  liability  of  employers  thereunder, 
in  view  of  the  limitation  on  the  power  of  the 
Legislature  to  create  new  coorts  or  tribunals 
under  Const  art  6. 

8.  Maater  and  servant  is=3347  —  Constitution 
held  not  to  authorize  Legislature  to  give  com- 
mission power  to  enforce  a  contribution  from 
employers  for  re-education  of  Injured  em- 
ployees. 

Const  art  20,  I  17  V^,  authorizing  the  Leg- 
islature to  provide  for  the  general  welfare  of 
employees,  and  to  confer  on  any  commission 
such  authority  as  necessary  to  carry  out  the 
provisions  thereof,  refers  to  the  comfort, 
health,  etc.,  of  employees  during  their  employ- 
ment and  gives  no  authority  to  the  Legialature 
to  authorize  the  Industrial  Accident  Commis- 
sion to  levy  contributions  on  employers  to  raise 
revenue  for  the  re-education  of  disabled  em- 
ployees, or  for  any  other  state  purpose. 

In  Bank. 

Proceeding  under  tbe  Workmen's  Compen- 
sation Insurance  and  Safety  Act,  by  the 
People  of  the  State  of  California,  for  an 
award  for  the  death  of  John  Moore,  opposed 
by  the  Tosemlte  Lumber  Company  and 
others.    Compensation  was  awarded,  and  the 
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defendanta    bring    oertlontri.      Award    aii> 
nulled. 

A  E.  Bolton  and  Arthur  W.  Bolton,  both 
of  San  Francisco,  for  petitioners. 

Adolphus  B.  Oraupner  and  U.  S.  Webb, 
both  of  San  Francisco  (Warren  H.  PlUsbury, 
of  San  E^anclBCO,  of  counsel),  for  respond- 
ents. 


SHAW,  O.  J.  This  is  a  proceeding  in  cer- 
tiorari, under  the  Workmen's  Compensation 
Insurance  and  Safety  Act  (St.  1917,  p.  831), 
to  review  an  order  of  the  Industrial  Accident 
Commission  requiring  the  Yosemlte  Lumber 
Company  to  pay  to  the  state  of  California 
the  sum  of  $350  for  the  death  of  John  Moore, 
who  was  killed  by  an  Injury  arising  out  of 
and  in  the  course  of  said  employment,  and 
the  further  fact  that  be  left  no  dependents 
BorrlTlng  him.  The  order  was  made  under 
the  authority  of  the  act  of  1919,  Stats.  1919, 
p.  273.  The  sole  question  for  decision,  as 
we  view  the  case,  is  whether  or  not  the  said 
act  gives  the  commission  Jurisdiction  to  ad- 
judicate the  liability  of  the  employer  to  the 
state. 

The  act  provides  that  when  an  employee 
receives  a  fatal  Injury,  of  a  kind  that  Is  com- 
pensable under  the  proTlsions  of  (he  Work- 
men's Compensation  Insurance  and  Safety 
Act,  and  "does  not  leave  surviving  him  any 
person  entitled  to  a  death  benefit,  the  em- 
ployer •  •  •  shall  phy  into  the  treasury 
of  the  state  of  California  the  sum  of  three 
hundred  and  fifty  dollars  for  each  such  fatal 
Injury  In  addition  to  any  other  payments  un- 
der the  provisions  of  said  Compensation  Act," 
not  exceeding  three  times  the  average  annual 
earnings  of  such  employee,  and  that  the 
moneys  so  paid  "shall  be  covered  into  a  spe- 
cial fund  to  be  known  as  the  'Industrial  re- 
habilitation fund,'  which  fund  is  hereby 
created  and  appropriated  for  the  purposes 
set  forth  in  this  act"    Section  1. 

It  further  declares  that  said  fund  may  be 
used  by  the  Industrial  Accident  Commission 
"for  the  promotion  of  vocational  re-educa- 
tion and  rehabilitation  of  persons  disabled 
In  Industry  in  this  state"  (section  2); 
that  the  remainder  of  the  fund  which  may 
be  left  after  the  commission  shall  have  used 
my  much  thereof  as  they  deem  best  in  such 
promotion,  shall  be  placed  "semiannually,  to 
the  credit  of  the  accident  preventl<m  fund, 
established  by  said  compensation  act"  (sec- 
tion 3;  also  section  51,  Compensation  Act, 
Stata  1917,  p.  885).  When  !f5,000  "shall  have 
been  accumulated  in  said  fund,"  it  is  to  be 
deposited  "with  the  state  compensatliMi  in- 
surance fond  as  a  revolving  fnnd."  From 
ttds  "revolving  fnnd"  the  payments  so  re- 
quired by  the  aforesaid  sections  1,  2,  and  3 
are  to  be  made,  on  the  order  of  the  Indns- 
trlal  Accident  Commission,  and  the  "state 
treasurer  sbaU  from  time  to  time,  upon  the 
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order  of  die  CMnmtssion,  reimburse  sajd 
state  compensation  Insurance  fnnd  from  the 
industrial  rehabilitation  fund  for  expendi- 
tures made  from  said  revolving  fund."  The 
expenses  of  administration  of  the  state  com- 
pensation Insurance  fund  in  carrying  out 
the  duties  Imposed  by  the  act  are  also  "to 
be  paid  from  said  state  Industrial  rehabilita- 
tion fond,"  all  under  the  direction  of  the 
commission.  Section  4.  The  commlssltm  is 
glyen  Jurisdiction  to  determine  the  liability 
of  such  employer  and  to  require  the  payment 
by  him  of  the  $350  to  the  state  in  such  cases 
by  proceedings  before  it  in  the  same  manner 
as  provided  in  the  Workmen's  Comi)ensation 
Insurance  and  Safety  Act,  "provided  further" 
that  at  any  time  after  It  is  paid  into  the 
state  treasury  any  person  claiming  to  be  a 
dependent  of  the  employee  may  establish 
such  dependency  to  the  satisfaction  of  the 
commission,  and  thereupon  the  state  may  be 
required  to  pay  to  said  dependent  the  said 
$350,  or  whatever  thereof  Is  necessary  to 
meet  his  daim.    Sections  5  and  6. 

The  accident  prevention  fund  referred  to 
is  used  to  support  the  "department  of  safety" 
carried  on  by  the  Industrial  Accident  Com- 
mission. Sections  33  to  52,  Workmen's  Com- 
pensation Act  The  state  compensation  in- 
surance fund  mentioned  is  established  by  the 
Workmen's  Compensation  Act  for  the  pur- 
pose of  enabling  the  commission  to  carry  on 
the  business  of  an  Insurance  carrier  for  em- 
ployers, with  respect  to  their  liability  under 
the  act. 

It  will  be  seen  from  these  provisions  that 
the  act  makes  no  provision  for  compensation 
by  the  employer  to  the  person  Injured,  nor 
to  the  dependents  of  such  person.  The  "com- 
pensation" contemplated  by  the  act  is  only  tb 
be  made  when  the  workman  who  Is  killed  by 
the  injury  leaves  no  dependents  to  be  com- 
pensated, and  it  goes  to  other  persons  not  re- 
lated to  the  deceased  workman  nor  connected 
with  his  employer.  It  goes  to  the  state  to 
enable  It  to  carry  on  a  benevolent  enterprise 
for  the  benefit  of  a  class  of  workmen  through- 
out the  state,  and  to  provide  funds  for  the 
Insurance  bureau  of  the  Industrial  Aoddent 
Commission.  The  true  Intent  of  the  act  is 
to  provide  for  the  creation  of  a  general  fnnd 
for  these  purposes. 

The  proceeding  In  which  the  order  or 
award  in  question  was  made  was  begun  by 
the  state  of  California  after  the  death  of 
John  Moore.  In  Its  petition  it  averred  that 
Moore  left  surviving  blm  no  person  dependent 
on  him  for  support  nor  any  person  entitled 
to  a  death  benefit  under  the  Compensation 
Act,  and  that  on  account  thereof,  $350  was 
owing  by  the  Tosemite  Lumber  Company  to 
the  state,  under  and  by  virtue  of  sail  act 
of  1919.  The  act  of  1919  purports  to  confer 
upon  the  commission  the  power  to  make  or- 
ders determining  and  enforcing  the  liability 
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-ffblCh  the  act  creates.  It  la  contended  on  be- 
half of  the  commission  that  legislative  au- 
thority to  confer  such  power  upon  the  com- 
mission is  found  in  section  21,  article  20,  of 
the  Constitution,  as  amended  In  1918.  This 
claim  Is  contested  by  the  petitioner,  who  as- 
serts that  It  has  no  such  eftect. 

Prior  to  the  amendment  of  1918,  section  21 
of  article  20  read  as  follows: 

"The  Legislature  may  by  appropriate  legis- 
lation create  and  enforce  a  liability  on  the 
part  of  all  employers  to  compensate  their  em- 
ployees for  any  injury  incurred  by  the  said  em- 
ployees in  the  course  of  their  employment,  ir< 
respective  of  the  fault  of  either  party.  The 
Legislature  may  provide  for  the  settlement  of 
any  disputes  arising  under  the  legislation  con- 
templated by  this  section,  by  arbitration,  or  by 
an  industrial  accident  board,  by  the  courts,  or 
by  either,  any  or  all  of  these  agencies,  anything 
in  this  Constitution  to  the  contrary  notwith- 
standing." 

The  following  Is  the  section  as  amended 
in  1918  (see  St  1919,  p.  Ixxv): 

"The  Legislature  is  hereby  expressly  vested 
with  plenary  power,  unlimited  by  any  provision 
of  this  Constitution,  to  create  and  enforce  a 
complete  system  of  workmen's  compensation, 
by  appropriate  legislation,  and  in  that  behalf  to 
create  and  enforce  a  liability  on  the  part  of  any 
or  all  persons  to  compensate  any  or  all  of 
their  workmen  for  injury  or  disability,  and 
their  dependents  for  death  incurred  or  sus- 
tained by  the  said  workmen  in  the  course  of 
their  employment,  irrespective  of  the  fault  of 
any  party.  A  complete  system  of  workmen's 
compensation  includes  adequate  provisions  for 
the  comfort,  health  and  safety  and  general 
welfare  of  any  and  all  workmen  and  those  de- 
pendent upon  them  for  support  to  the  extent 
of  relieving  from  the  consequences  of  any  in- 
jury or  death  incurred  or  sustained  by  work- 
men in  the  course  of  their  employment,  ir- 
respective of  the  fault  of  any  party;  also  full 
provision  for  securing  safety  in  places  of  em- 
ployment; full  provision  for  such  medical, 
surgical,  hospital  and  other  remedial  treatment 
as  is  requisite  to  cure  and  relieve  from  the  ef- 
fects of  such  injury;  full  provision  for  ade- 
quate insurance  coverage  against  liability  to 
pay  or  furnish  compensation;  full  provision 
for  regulating  such  insurance  coverage  in  all 
its  aspects,  including  the  establishment  and 
management  of  a  state  compensation  insurance 
fund;  full  provision  for  otherwise  securing  the 
payment  of  compensation;  and  full  provision 
for  vesting  power,  authority  and  jurisdiction  in 
an  administrative  body  with  all  the  requisite 
governmental  functions  to  determine  any  dis- 
pute or  matter  arising  under  such  legislation, 
to  the  end  that  the  administration  of  such  leg- 
islatiqn  shall  accomplish  substantial  justice  in 
all  cases  expeditiously,  inexpensively,  and  with- 
out incumbrance  of  any  character;  all  of  which 
matters  are  expressly  declared  to  be  the  social 
public  policy  of  this  state,  binding  upon  all 
departments  of  the  state  government. 

"Th"  Legislature  is  vested  with  plenary  pow- 
ers, to  provide  for  the  settlement  of  any  dis- 
putes arising  under  such  legislation  by  arbi- 
tration, or  by  aa  industrial  accident  commission. 


by  the  courts,  or  by  either,  any,  or  all  of  these 
agencies,  either  separately  or  in  combination, 
and  may  fix  and  control  the  method  and  man- 
ner of  trial  of  any  such  dispute,  the  rules  of 
evidence  and  the  manner  of  review  of  decisions 
rendered  by  the  ti-ibunal  or  tribunals  designated 
by  it:  Provided,  that  all  decisions  of  any  such 
tribunal  shall  be  subject  to  review  by  the  ap- 
pellate courts  of  this  state.  The  Legislature 
may  combine  in  one  statute  all  the  provisions 
for  a  complete  system  of  workmen's  compen- 
sation,  as  herein  defined. 

"Nothing  contained  herein  shall  be  taken  or 
construed  to  impair  or  render  ineffectual  in  any 
measure  the  creation  and  existence  of  the  In- 
dustrial Accident  Commission  of  this  state  or 
the  state  compensation  insurance  fund,  the 
creation  and  existence  of  which,  with  all  the 
functions  vested  in  them,  are  hereby  ratified 
and  confirmed." 

[1,  2]  The  power  to  determine  whether  or 
not  the  liability  referred  to  in  the  first  para- 
graph of  the  above  section  and  imposed  by 
this  law  exists  against  any  person  is  Judicial 
power.  Western,  etc.,  Co.  v.  PiUsbury,  172 
Cal.  411,  1B6  Pac.  491,  Ann.  Cas.  1917B,  390; 
Pacific  C.  C.  Co.  V.  Pillsbury,  171  CaL  822, 
153  Pac  24;  Carstens  v.  PUlsbury,  172  Oal. 
579,  158  Pac.  218;  Marin  W.  &  P.  Co.  v.  R. 
R.  Ctmn.;  171  Cal.  712,  154  Pac.  864,  Ann. 
Cas.  1917C,  114.  It  ia  claimed  that  the  new 
section  authorizes  the  creation  of  a  liability 
on  employers  in  favor  of  the  state  for  the 
benefit  of  workmen  in  general,  and  that  it 
gives  the  Legislature  power  to  confer  on  the 
Industrial  Accident  Commission  Jurisdiction 
to  determine  disputes  concerning  such  liabili- 
ty. The  second  paragraph  of  the  section  is 
the  part  which  purports  to  give  this  power, 
if  it  is  contained  anywhere  in  the  section. 
It  gives  no  authority  to  create  a  tribunal  for 
any  other  purpose  or  with  any  other  Judicial 
power  than  to  settle  the  "disputes  arising  un- 
der such  legislation,"  referring  to  the  legis- 
lation provided  for  in  the  first  paragraph  of 
the  section.  It  is  therefore  apparent  that, 
when  we  have  ascertained  the  kind  and  char- 
acter of  the  disputes  that  may  arise  under, 
the  IegisIati(Hi  authorized  by  the  first  part  of 
the  section,  we  have  found  the  limits  beyond 
which  the  Judicial  power  and  JurisdicticMi  <^ 
the  Industrial  Accident  Commission  can- 
not go. 

[3]  The  first  grant  to  the  Legislature  by  the 
new  section  is  the  grant  of  power  "to  create 
and  enforce  a  complete  system  of  workmen's 
compensation."  This  does  not  authorize  the 
creafXon  of  a  liability  on  any  person  to  pay 
such  "compensation,"  or  require  any  i>er8on 
to  contribute  funds  to  support  the  proposed 
system.  It  does  not  purport  to  touch  upon 
the  subject  of  liabilities. 

[4]  The  next  phrase  of  the  new  section  em- 
powers the  Legislature  "in  that  behalf  to 
create  and  enforce  a  liability  on  the  part  of 
any  and  all  persons  to  compensate  any  ana 
all  of  their  workmen  for  injury  or  disability 
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and  their  deiKndents  for  death  incorred  or 
sustained  by  the  said  workmen  In  the  course 
of  their  emploTment"  This  does  not  author- 
ize the  creation  of  a  liability  on  the  part  of 
any  person  to  comi)ensate  the  workmen  of 
other  persons,  nor  the  dependents  of  work- 
men of  other  persons.  The  phrase  "their 
workmen"  necessarily  confines  the  persons  to 
be  compmsated  to  workmen  who  are  in  the 
employ  of  the  person  who  is  made  liable. 
This  is  also  shown  by  the  provision  that  If 
the  workman  is  killed  by  an  Injury  in  the 
course  of  his  emplojmeut,  the  compensation 
Is  to  be  made  to  his  "dependents"  thus  ex- 
cluding any  idea  of  liability  in  such  a  case 
to  provide  for  the  welfare  of  workmen  in 
general,  or  of  a  particular  class  of  disabled 
workmen.  In  no  way  connected  with  the  em- 
ployer who  Is  made  liable  for  the  particular 
Injury.  Nothing  Is  added  to  the  force  of  the 
provision  by  the  use  of  the  word  "plenary." 
If  the  Legislature  has  power  to  do  a  certain 
thing.  Its  power  to  do  it  is  always  plenary. 
It  is  merely  surplus  verbiage. 

The  use  in  this  clause  of  the  words  "any 
and  all  persons,"  In  describing  those  made 
liable,  and  the  words  "any  and  all  of  their 
workmen,"  in  describing  those  to  be  com- 
pensated, do  not  show  an  Intent  to  empower 
the  Legislature  to  enlarge  the  liability 
against  a  particular  employer  for  a  particu- 
lar injury  so  as  to  include  compensation  to 
workmen  in  general  as  a  class,  or  a  contribu- 
tion to  a  fund  to  be  applied  to  the  benefit  of 
a  class  of  persons,  instead  of  to' the  depend- 
ents of  the  workman  who  may  be  killed  by 
the  injury. 

Nor  is  such  enlarged  meaning  given  to  the 
■ecdon  by  the  use  of  the  phrase  "complete 
system  of  workmen's  compensation,"  in  the 
opening  clause,  or  by  the  elaborate  defini- 
tion of  that  phrase  which  follows  the  first 
sentence.  The  section  mentions  and  de- 
scribes but  one  kind  of  liability:  The  liabili- 
ty of  "any  pr  all  persons"  to  compensate  "any 
or  all  of  their  workmen."  This  is  In  effect  a 
provision  for  any  person  to  compensate  his 
workmen,  which  Is  but  another  form  of  say- 
ing that  any  employer  shall  compensate  his 
employee,  for  an  Injury  arising  out  of  the 
employment,  or  the  dependents  of  such  em- 
ployee, if  the  injury  causes  death  to  him. 
The  language  of  neither  one  of  these  parts 
of  the  section  shows  or  expresses  an  Intent 
to  add  another  liability  to  that  expressly 
stated.  In  these  circumstances  the  maxim, 
"expresslo  unlus,  est  exclusio  alterius,"  is 
applicable,  and  the  meaning  to  be  Inferred  is 
that  onl^  which  irf  explicitly  stated.  And 
particularly  It  should  not  be  inferred  or  im- 
plied from  such  language  that  so  novel  and 
different  a  thing  was  Intended  as  the  liabili- 
ty to  the  state  which  Is  Imposed  by  the  act 
of  1910. 

[(]  That  there  was  no  such  thought  in  the 


minds  of  those  who  framed  the  amendment, 
or  of  the  Legislature  that  proposed  it,  is 
clearly  indicated  by  the  argument  in  favor 
of  the  amendment  in  the  pamphlet  distrib- 
uted to  the  voters  with  the  ballot  at  the 
election  at  which  the  amendment  was  adopt- 
ed. The  amendment  was  proposed  by  the 
Legislature  of  1917.  Under  section  1195  of 
the  Political  Code,  when  the  Legislature  pro- 
poses an  amendment  to  the  Constitution  to 
be  voted  upon  by  the  electors  of  the  state, 
the  author  of  such  amendment  and  one  mem- 
ber of  the  same  house  who  voted  with  the 
majority  in  submitting  the  same  shall  be  ap- 
pointed as  a  committee  to  draft  an  argument 
giving  the  reasons  for  the  adoption  of  such 
amendment.  This  argument  is  to  be  printed 
in  a  pamphlet  and  distributed  to  the  voters 
with  the  sample  ballot,  to  be  used  by  the 
voter  in  preparing  bis  vote  and  in  studying 
the  questions  upon  which  he  Is  to  act  Pol. 
Code,  {  1106a.  It  is  to  be  assumed  that  the 
arguments  prepared  by  the  author  of  the 
amendment  state  fairly  and  with  reasonable 
fullness  the  meaning  of  the  amendment  and 
the  effect  it  Is  expected  to  produce.  The  ar- 
gument printed  and  distributed  with  the  bal- 
lot upon  the  amendment  here  nnder  con- 
sideration refers  to  the  fact  that  the  Work- 
men's Compensation  Act  had  been  in  force  for 
several  years ;  that  section  21  of  the  Consti- 
tution, as  it  was,  "failed  to  express  sanction 
for  the  requisite  scope  of  the  enactment  to 
make  a  complete  and  workable  plan,"  which 
plan  embraced,  as  essential  components,  com- 
pulsory compensation  for  Injury  and  death 
irrespective  of  fault,  safety  provisions,  in- 
surance by  th<>  state,  and  administration  of 
the  system,  and  It  then  states  that  the  original 
section  contained  nothing  covering  safety  or 
insurance,  and  only  meager  authority  for 
administration;  that  the  law  in^ force  had 
apparently  exceeded  the  scope  of  the  amend- 
ment authorizing  it,  and  that  the  amendment 
was  designed  to  give  authority  for  the  legis- 
lation already  enacted  and  to  sanction  the 
plan  then  In  existence.  This  obviously  refers 
to  the  extensive  revision  of  the  original 
Workmen's  Compensation  Act  that  was  en- 
acted at  the  same  session,  as  well  as  to  the 
original  act,  neither  of  which  attempted  to 
create  anch  a  liability  as  that  provided  by 
the  act  of  1910.  There  is  no  suggestion  In 
the  argument  that  the  proposed  amended  sec- 
tion was  Intended  to  authorize  the  Legisla- 
ture to  Impose  any  liability  upon  employers 
of  a  character  different  from  that  already 
provided  by  the  original  section,  and  nothing 
to  suggest  to  any  voter  the  idea  that  it  was 
for  carrying  on  a  system  for  the  benefit  ot 
disabled  workmen  in  general  or  for  the  levy 
of  contributions  to  support  such  system  upon 
employers  in  whose  service  men  having  no 
dependents  were  killed  by  injuries  received 
In  the  course  of  their  employment.    It  cannot 
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be  suppooed  tiiat  the  anther  of  the  amend- 
ment, or  the  LegUlatnre  that  proposed  It, 
intended  to  provide  for  such  a  scheme  as 
that  contained  In  the  act  of  1919  by  language 
so  illy  adapted  to  suggest  the  idea  as  that 
contained  in  this  section  and  that  the  voters 
diould  be  inveigled  into  voting  for  it  by  an 
argmuent  presetted  to  them  with  the  ballot 
whldi  does  not  even  mention  it. 

[I]  In  80  far  as  the  act  purports  to  exact 
from  employers  a  sum  to  be  used  by  the  state 
(or  disabled  workmen  In  goieral,  it  is  bi 
reality  a  taxing  law,  a  revenue  measure.  It 
requires  any  employer  to  pay  to  the  state  the 
sum  of  $350  whenever  one  t>f  his  workmen 
who  has  no  dependents  is  killed  by  an  in- 
Jury  received  In  the  course  of  bis  employ- 
ment, and  the  fund  thus  raised  is  to  be  used 
for  vocational  re-education  of  workmen  not 
connected  in  any  way  with  such  employer, 
and  the  surplus.  If  any,  to  go  to  pay  the  ex- 
penses of  the  state  in  carrying  on  the  depart- 
ment or  burean  administered  by  the  Indus- 
trial Accident  Commission,  all  of  which  are 
public  purposes.  This  is  purely  a  tax.  "A 
tax  la  a  charge  upon  persons  or  property  to 
raise  money  for  public  purposes."  Perry  v. 
Washburn,  20  Cal.  350.  A  tax  "includes 
every  charge  upon  persons  or  property,  im- 
posed by  or  under  the  authority  of  the  Legis- 
lature, for  public  purposes."  Madera  v. 
Black,  181  CaL  310,  184  Pac.  400;  1  Cooley 
on  Taxation,  p.  6.  The  amended  section  of 
the  Constitution  contains  no  suggestion  of  a 
design  to  provide  for  raising  revenue  by  a 
tax  of  such  an  extraordinary  character  as 
this  statute  proposes.  We  need  not  consider 
the  question  whether  as  a  tax  it  would  not  be 
void  because  of  its  unfair  discrimination. 
We  are  of  the  opinion  that  the  language  of 
the  section  gives  no  warrant  for  the  conclu- 
sion that  It  was  Intended  to  provide  for  taxa- 
tion of  any*  kind. 

[7]  Our  conclusion  is  that  section  21  of  ar- 
ticle 20,  as  amended  in  1918,  did  not  author- 
ize the  Legislature  to  impose  a  liability  on 
an  employer  to  pay  money  to  the  state  for 
the  purposes  spedfled  in  the  Act  of  1919.  It 
follows  by  necessity  that  said  section  gives 
no  anthority  to  the  Legislature  to  confer  on 
the  Industrial  Accident  Commission  Jurisdic- 
tion to  determine  any  dispute  that  may  arise 
concerning  the  liability  of  employers  sought 
to  be  Imposed  by  said  act  of  1919.  It  may 
be  conceded  that  under  Its  general  iiowers 
the  Legislature  might  provide  a  fund  for  the 
benefit  of  persons  disabled  in  industry  In  this 
state  and  commit  the  administration  of  the 
fund  to  the  Industrial  Accident  Commission, 
and  might  also  levy  a  tax  in  some  form  to 
raise  such  fnnd.  But  any  disputes  that 
might  arise  concerning  such  tax  would  be 
cognizable  only  by  the  courts  established  by 
or  under  the  provisions  of  article  6  of  the 
Constitntion,  since  no  section  of  the  Consti- 
tntlon  gives  the  Legislature  power  to  confer 


Jurisdiction  thereof  npon  the  Industrial  Acci- 
dent Commission.  Pacific,  etc.,  Co.  v.  PlUs- 
bury,  171  CaL  322,  153  Pac.  24 ;  Western  M. 
S.  Co.  V.  PlUsbory,  172  Cal.  407, 166  Pac.  491, 
Ann.  Cas.  1917E,  390;  Ctastuns  v.  Plllsbury, 
172  Cal.  579,  158  Pac.  218;  Employers'  L.,  a 
Corp.,  V.  Ind.  Ace.  Comn.,  177  Cal.  776,  171 
Pac.  935. 

Counsel  for  the  commission  cite  the  case 
of  State  Ind.  Comn.  v.  Newman,  222  N.  T. 
363,  118  N.  B.  794,  as  contrary  to  our  views 
as  aforesaid.  The  case  is  not  In  point  The 
Constitution  of  New  York  contains  no  pro- 
vision limiting  the  power  of  the  LeglMature 
of  that  state  to  create  new  courts  or  tribunals 
such  as  are  contained  in  our  article  6.  The 
question  which  we  have  discussed — that  Is, 
the  power  of  the  Legislature  to  confer  judi- 
cial power  of  this  character  upon  the  Indus- 
trial Accident  Commission— could  not  arise 
in  New  Tork,  for  that  £rtate  has  not  the  con- 
stitutional limitations  upon  the  legislative 
power  to  create  courts  which  give  rise  to 
the  question  here  and  control  oar  decision 
thereof. 

[I]  It  Is  further  claimed  that  anthority  for 
the  Imposition  of  this  liability  and  for  the 
giving  of  this  Jurisdiction  to  the  commission 
is  found  in  section  17%  of  article  20,  which 
reads  as  follows: 

"The  Legislature  may,  by  appropriate  legis- 
lation, provide  for  the  establishment  of  a  oLii- 
mnm  wage  for  women  and  minors  and  may  pro- 
vide for  the  comfort,  healtli,  safety  and  gen- 
eral welfare  of  any  and  all  employees.  No  pro- 
vision of  this  Conititation  shall  be  constraed 
as  a  limitation  npon  the  authority  of  the  Legis- 
lature to  confer  npon  any  commisiiion  now  or 
hereafter  created,  such  power  and  autliority 
as  the  Legislature  may  deem  requisite  to  cany 
oat  the  pnvvisions  «f  this  secttra." 

The  arguments  printed  on  the  ballot  for  the 
election  of  1914,  at  which  this  section  was 
adopted,  Indicate  that  its  main  purpose  was 
to  authorize  the  establishment  of  a  minimum 
wage  for  women  and  minors.  Nothing  what- 
ever is  said  in  the  arguments  upon  any  other 
subject  except  that  there  is  a  suggestion  that 
all  employers,  bad  as  well  as  good,  should 
be  compelled  to  provide  proper  living  and 
working  conditions  for  their  employees.  The 
part  of  the  section  authorizing  the  Legisla- 
ture to  "provide  for  the  comfort,  health, 
safety  and  general  welfare  of  employees" 
was,  as  we  think,  intended  to  refer  to  the 
comfort,  health,  safety  and  welfare  <^  em- 
ployees during  the  time  of  their  employment 
and  to  have  no  reference  to  general  provi- 
sions, sndt  as  are  here  involved,  for  tbd 
vocatlMial  re-education  of  those  who  have 
been  Injured  and  are  not  able  to  pursue  their 
former  occupation.  It  certainly  fumiebes 
no  authority  and  has  no  reference  to  author- 
ity for  giving  the  Industrial  Accident  Oom- 
nnssion  power  to  enforce  the  levy  of  contribu- 
tions upon  employers  for  the  purpose  of  taia- 
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ing  reveDne  with  irlildi  to  carry  on  a  school 
for  the  re-edncatlcn  of  employees  or  for  any 
other  state  pnri>oae. 

We  find  no  gronnd  npcm  which  the  Jurisdic- 
tion of  the  commission  can  be  upheld.  Many 
other  objections  are  made  to  the  constitution- 
ality of  the  act,  but.  In  view  of  the  conclu- 
sion above  stated,  we  deem  it  unnecessary  to 
consider  them.   ' 

It  Is  ordered  that  the  award  of  the  In- 
dustrial Accident  Commission  aforesaid  be 
annulled. 

We  concur:     IJB5NNON,  J.;    SliOANS!,  J.; 
WILBUR,  J.;    8HURTLBFF,  J. 
I  concur  in  the  Judgment:  LAWLOB,  3. 


WHEELER  V.  HALL,  C«airty  Claric 
(8.  F.  10130.) 

(Supreme  Court  of  California,    Feb.  0,  1922. 
Behearlng  Denied  Feb.  6,  1922.) 

1.  Electlosa  4e=>l44— Appolntmeat  of  varlfloa- 
tlon  dapotle*  by  several  caadlitatas  by  at> 
tachlag  signature  to  sane  paper  held  siifll- 
eie^t 

Appointment  of  verification  deputies  by  pri- 
mary election  candidates  by  signature  to  writ- 
ing, "I,  the  undersigned  candidate  for  election, 
•  •  •  hereby  appoint  the  following  regis- 
tered and  quaKfied  electors  ♦  •  •  as  verifi- 
cation deputies,"  etc.,  held  suffident  as  against 
objection  that  the  candidates  should  have  made 
appointments  by  separate  papers;  the  appoint- 
ment being,  in  legal  effect,  a  several  appoint- 
ment. 

2.  EleetioDt  «s>l44— Appointmoat  by  primary 
•laetlM  oandldatea  of  varHleation  depotlea 
was  not  required  to  state  rssldenoe  of  oan- 
didates. 

Appointment  of  verification  deputies  by 
primary  election  candidates  was  not  required 
to  state  the  residence  of  the  candidates. 

3.  EleotloDS  «=3 1 44— Primary  aleotlon  oandl- 
data's  signature  by  agent  to  appointment  of 
varlflcation  deputies   held  sufficient. 

Primary  election  candidate's  signature  to 
appointment  of  verification  deputies,  "by  M., 
his  agent  and  attorney,  duly  authorized,"  held 
sufficient. 

4.  Eleotioas  «=3 1 44— Primary  elaotton  nomi- 
nation paper  not  defeotlve  because  It  con- 
tained names  of  several  candidates. 

Primary  election  nomination  paper  circu- 
lated among  the  voters  was  not  faulty  because 
it  contained  the  names  of  several  candidates 
for  the  same  office,  not  exceeding  the  whole 
number  to  be  elected. 

5.  Eleotions  ®=>  1 44— Description  In  nomination 
paper  of  office  of  membsr  of  board  of  free- 
holders  ta  prepare  charter  for  oonnty  held 
safflcient. 

Designation  in  primary  election  nomination 
paper  and  in  appointment  of  verification  depa- 


ties  of  the  office  as  "the  office  of  board  of  free- 
holders," held  to  sufficiently  describe  member- 
ship on  the  board  of  freeholders  to  prepare 
and  propose  a  charter  for  the  government  of  a 
county. 

6.  Elections  «»I44— Direot  primary  eleotloK 
nomination  paper  oontaining  name  of  olty, 
town,  or  county  In  which  It  was  elreulatetf 
In  caption  or  Indoraement  on  baok  was  sulll- 
olent. 

Under  Direct  Primary  Iiaw,  {  6,  snbd.  8,  re- 
quiring nomination  paper  to  "bear  the  name" 
of  the  city,  town,  or  county  in  which  the  paper 
was  circulated,  a  nomination  paper  would  be 
sufficient  if  the  name  of  the  dty,  town,  or 
county  in  which  it  was  circulated  was  inserted 
in  the  caption  or  Indorsed  on  the  back  of  the 
paper,  in  view  of  subdivision  4;  it  being  un- 
necessary that  the  paper  state  that  it  was  cir- 
culated in  such  city,  town  or  county. 

7.  Eleotlons  9=»I44 — Nomination  paper  pre- 
samed  to  contain  nams  of  county,  olty,  or 
town  In  which  oironlatad. 

In  the  absence  of  an  allegation  to  the  con- 
trary, it  will  be  presumed  that  primary  elec- 
tion nomination  paper  contained  name  of  dty, 
town  or  county  in  which  it  waa  circulated,  as 
required  by  Direct  Primary  Law,  {  6,  subd.  8. 

8.  Eloetlons  4=»I44— Primary  aleotlon  oandl- 
date's  attoraay  in  fact,  who  had  signed  ap- 
pointment of  verMoatioa  deputiea  as  sueih, 
not  disqualified  from  adnlaisterino  oaths  to 
varlflcation  deputies. 

The  attorney  in  fact  of  primary  election 
candidate,  who,  aa  such,  had  signed  candidate's 
name  to  appointment  of  verification  deputies, 
was  not  by  reason  thereof,  disqualified  from 
administering,  as  a  notary  public,  oaths  to  the 
verification  deputiea  in  the  execution  of  their 
affidavits. 

9.  Eleotlons  «s»l44 — Primary  eleotton  taw  re- 
quirement as  to  filing  of  affidavit  by  oandl- 
datea inapplloaMe  to  spaelal  eiactton  of  board' 
of  freeholders  to  propose  charter  for  county. 

Direct  Primary  Law,  {  6,  subd.  4,  requiring 
primary  election  candidate  to  file  affidavit  stat- 
ing residence,  election  precinct,  name  of  office, 
etc.,  not  later  than  the  twenty-fifth  day  prior 
to  the  election,  held  not  applicable  to  a  spedal 
election  for  election  of  board  of  freeholders  to 
prepare  a  charter  for  the  government  of  a 
county,  under  Const  art  11,  §  7^  requiring 
such  election  to  be  held  no  leas  than  20  nor 
more  than  60  days  after  the  adoption  of  the 
ordinance  directing  the  holding  of  such  allega- 
tion, notwithstanding  Pol.  Code,  {  1188. 

10.  Mandamns  i8s»l52— City  dark  eannot  be 
compeilad  to  omit  names  from  ballot  for  elec- 
tion of  fresboldara  to  prepare  county  charter 
on  ground  that  candidates  are  not  eligible,  in 
proceeding  to  which  candidates  are  not  par- 
ties. 

City  derk  cannot  be  compelled  by  manda- 
mus to  omit  names  of  certain  persons  from  the 
ballot  to  be  used  at  a  spedal  election  of  a 
board  of  freeholders  to  prepare  and  propose  a 
diarter  for  the  government  of  a  county,  under 
Const  art.  11,  I  T^,  on  the  ground  that  such 
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persons  are  not  eligible  to  act  on  the  board 
of  freeholders  because  they  have  not  been 
qualified  electors  of  the  county  for  at  least  five 
years,  in  a  proceeding  to  vhicb  the  candidates 
are  not  parties. 

In  Bank. 

Application  bj  Jay  Wbeeler  for  writ  of 
maodamus  against  Harry  W.  Hull,  as  Coun- 
ty Clerk  of  the  County  of  Sacramoito,  state 
of  California.    Writ  denied. 

B.  Platnauor,  of  Sacramoito,  for  peti- 
tioner. 

Hugti  R  Bradford,  Theodore  W.  Chester, 
F(»itaiiie  Johiis<m  and  J.  H.  Inman,  all  of 
Sacramento,  for  respondent. 

PER  CURIAM.  Petitioner  asked  a  man- 
date to  compel  the  comity  clerk  to  omit  from 
the  official  ballot  to  be  used  at  a  special  elec- 
ticm,  to  be  held  in  the  county  of  Sacramoito 
for  the  purpose  of  electing  freeholders  to 
prepare  and  propose  a  diarter  for  the  gov- 
ernment of  said  county,  the  names  on  a  cer- 
tain list  of  persons  offering  themselves  as 
candidates  tor  members  of  said  board  and 
claiming  to  have  been  nominated  for  sudi 
office  in  the  manner  iMWvided  by  the  primary 
electimi  law.  Upon  the  hearing  the  court 
denied  the  application,  holding  the  objections 
made  by  the  petitioner  to  the  proceedings 
for  placing  said  names  on  the  ballot  to  be 
untenable,  as  follows: 

[1]  1.  The  first  objection  is  that  the  ap- 
pointment of  reriflcatlon  deputies  by  the  said 
candidates  is  invalid  because  it  consisted  of 
one  paper  signed  by  aU  of  them,  instead  of 
separate  papers  signed  by  each  for  himself 
alone,  nie  appointment  is  in  the  singular 
number  and  dedares  that — 

"I,  the  nndersigned,  candidate  for  election 
to  office  of  Iward  of  freeholders,  •  •  • 
hereby  appoint  the  following  registered  and 
qualified  electors  of  said  county  of  Sacramento 
as  verification  depntiea,"  etc. 

Aocwding  to  Its  grammatlGal  ocwstmction, 
this  Is  a  several  appointment  by  each  can- 
didate of  the  persona  named  in  the  paper  as 
verification  d^uties.  The  fact  that  it  Is 
signed  by  all  of  the  candidates  may  make 
it  also  a  Joint  appointment  of  them  all, 
but  it  comes  within  the  terms  of  the  stat- 
ute by  the  fact  that,  in  legal  effect,  it  is 
also  a  several  appointment.  In  cases  where 
two  or  more  monbers  of  such  a  board  or  of 
any  similar  body  are  to  be  eleoted,  we  find 
nothing  in  the  statute  that  forbids  any  num- 
ber of  candidates,  not  exceeding  the  whole 
number  to  be  elected,  from  obtaining  their 
nomination  in  this  manner.  This  am)lle8  to 
numerous  otha  objections  based  on  the  same 
fact  and  which  will  not  be  further  noticed. 

[2]  2.  The  objectlcm  that  it  fails  to  state 
the  reaiAence  ot  the  candidates  is  met  by  the 
fact  that  the  law  does  not  require  it. 


[3]  3.  Another  objection  Is  that  E.  D. 
Turner's  signature  thereto  appears  as  fol- 
lows: 

"E.  D.  Tomer,  Isleton,  Cal.,  by  Hae  E.  Allen, 
his  agent  and  attorney  dniy  aotliorized." 

It  must  be  assumed  from  this  signature 
that  Mae  E.  Allen  had  authority  to  sign 
Turner's  name  to  tliat  particular  document 
There  is  no  provision  in  the  law  that  forbids 
this  method  of  signing  such  appointment, 
and  as  that  method  of  signature  is  sufficient 
for  contracts,  we  see  no  reason  why  it  should 
not  he  a  sufficient  compliance  with  the  law 
on  this  subject. 

[4]  4.  There  is  no  force  in  the  objection 
that  the  nomination  paper  filed  in  behalf  of 
said  candidates  is  f&ulty  because  separate 
nominatloB  papers  were  not  circulated  and 
signed  for  each  of  the  candidates,  and  that 
a  single  nomination  paper  containing  all 
their  names  should  not  have  been  circulated 
and  signed  by  the  voters.  There  is  no  pro- 
vision in  the  law  that  forbids  several  can- 
didates for  such  an  office,  not  exceeding  the 
whole  nnmber  to  be  elected,  from  having 
their  names  Inserted  in  a  single  nomination 
paper  and  circulating  it  in  tliat  form.  We 
therefore  hold  that  it  does  not  render  the 
nomination  iiaper  defective. 

[S]  5.  It  is  claimed  that  the  name  of  the 
(ffice  is  not  properly  given  in  the  nomination 
paper  or  in  the  appointment  of  wiflcatlon 
deputies.  The  office  is  there  designated  as 
"the  office  of  board  of  frediolders."  This 
particular  office  is  not  given  a  special  name 
in  the  Constitution  or  in  any  statute.  It 
obviously  must  be  suffidoit  for  tlie  candi- 
date or  voters  who  sign  the  nomination  pa- 
per to  designate  it  by  any  form  of  words 
that  will  descrilw  It  with  reasonable  cer- 
tainty. We  think  the  above-quoted  phrase  is 
a  sufficient  description  to  answer  that  pur- 
pose. 

[I,  7]  8.  The  next  objection  Is  in  these 
words:  "It  was  circulated  in  the  dty  of 
Sacramento  and  fails  to  state  that  fact,"  re- 
ferring to  the  several  sections  of  the  nom- 
ination paper  filed  in  the  derk's  office.  Sub- 
division 3  of  section  5  of  the  direct  primary 
law  (Deering's  Supp.  1917-19,  p.  993),  pro- 
vides that — 

Each  section  of  a  nomination  paper  "shall 
bear  the  name  of  the  city  or  town,  if  any,  and 
also  the  name  of  the  county  or  dty  and  county, 
in  which  it  is  drcniated,  and  only  qualified  elec- 
tors of  such  county  •  •  •  ghail  be  compe- 
tent to  sign  such  section." 

It  does  not  require  that  the  paper  shall 
"state"  that  It  was  circulated  in  the  dty. 
town,  or  county  named,  but  only  that  it  shall 
"bear  the  name"  of  such  dty.  town,  or  coun- 
ty. If  the  name  was  inserted  in  the  caption 
or  indorsed  on  the  back  of  the  nomination 
paper,  it  would  substantially  comply  with 
this  provision.    The  provision  was  evidently 
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Intended  for  the  convenience  of  the  county 
clerk  -when  he  compares  the  paper  with  the 
affidavit  of  registration  and  certifies  as  to 
the  genuineness  of  the  elgnatures,  as  re- 
quired in  subdivision  4  of  section  5.  He 
might  perhaps  at  that  time  refuse  to  com- 
imre  or  certify  to  a  paper  not  so  complying 
with  the  law.  But,  there  being  no  allegati(m 
to  the  contrary,  we  must  presume  that  the  pa- 
Xiers  compiled  with  the  law  in  this  particular 
in  the  manner  suggested  and  that  the  clerk 
has  made  the  certificate  that  the  signatures 
counted  by  him  are  "sufficient"  The  defect. 
If  any  there  be,  la  not  shown,  and  the  ob- 
jection as  made  is  not  good. 

[I]  7.  The  next  objection  to  be  noticed  is 
that  the  affidavits  of  the  verification  depu- 
ties are  sworn  to  before  the  aforesaid  Mae 
B.  Allen,  who  was  the  attmrney  In  fact  sign- 
ing the  name  of  E.  D.  Tomer  to  the  appoint- 
ment of  sudi  deputies.  The  petitioner  In 
fiists  that  the  ftict  that  she  signed  his  name 
and  was  fals  attorney  In  fiict  in  some  man- 
ner disqualifies  her  for  administering  an 
oatb  to  any  ot  the  verification  deputies.  We 
are  unable  to  see  how  that  fact  can  in  any 
way  operate  to  affect  her  official  act  as  no- 
tary public. 

[•]  8.  It  is  Objected  that  the  affidavits  of 
the  several  candidates  do  not  comply  with 
the  provisions  of  subdivision  4  of  section  5 
of  said  primary  law.  That  requirement  Is 
that- 
Each  candidate  "shall  file  *  *  *  Ua  afll- 
davit,  stating  his  residence,  with  street  and 
number,  if  any;  his  election  precinct;  that  he  is 
a  qualified  elector  in  the  election  precinct  in 
which  he  resides;  the  name  of  the  office  for 
which  he  is  a  candidate ;  that  he  will  not  before 
■aid  primary  election  withdraw  as  a  candidate 
for  nomination  and  that  if  nominated,  he  wiU 
accept  such  nomination  and  not  withdraw,  and 
that  he  will  qualify  as  such  officer  if  nominated 
and  elected." 

The  Constitution,  authorizing  the  framing 
of  charters  for  county  government,  provides 
that  the  board  of  supervisors  may  order  the 
holding  of  a  special  election  for  the  purpose 
of  electing  the  board  of  freeholders,  "which 
baid  special  election  shall  be  held  not  lees 
than  twenty  days* nor  more  than  sixty  days 
after  the  adoption  of  the  ordinance"  direct- 
ing the  holding  of  such  election.  Article  11, 
{  7%.  The  provision  of  the  primary  elec- 
tion law  (subdivisi(Ri  4,  {  B),  aforesaid,  re- 
quires that  the  affidavit  there  prescribed 
shall  be  ffied  by  the  candidate  not  later  than 
the  twenty-fifth  day  prior  to  the  primary 
election.  Section  1188  of  the  Political  Code 
provides  generally  that  in  the  nomination  of 
any  candidate  for  any  public  office,  to  which 
the  direct  primary  law  does  not  apply,  the 
provisions  of  that  law  shall  "substantially 
govern  as  to  *  *  *  the  filing  of  the  can- 
didate's affidavit" 


It  is  obvious  from  the  provisions  of  the 
Constitution,  above  quoted,  that  the  require- 
ment concerning  the  filing  of  an  affidavit  by 
the  candidate  prior  to  his  name  being  placed 
on  the  ballot,  contained  in  the  primary  elec- 
tion law,  above  stated,  cannot  be  applied  to 
an  election  of  persons  to  serve  on  the  board 
of  freeholders  to  prepare  a  county  charter. 
Under  the  Constitution  the  supervisors  may 
fix  the  time  of  the  election  not  less  than  20 
days  after  the  time  the  election  is  called. 
If,  therefore,  the  election  is  to  be  held  at 
any  time  less  than  25  days  after  the  passing 
of  the  ordinance  directing  it,  no  affidavits 
could  be  filed  in  compliance  with  the  direct 
primary  law.  The  office  of  freeholder  to 
prepare  a  county  charter,  while  important 
in  many  respects,  la  not  of  such  a  character 
that  there  is  likely  to  be  great  competition 
therefor,  nor  any  condition  which  creates 
the  necessity  of  safeguarding  the  nomination 
by  such  requirements  as  are  provided  for 
in  the  primary  election  law.  If  the  provl- 
sions  of  that  law  cannot  ai^ly  to  an  Section 
held  before  the  expiration  of  25  days  from 
the  time  of  calling  the  election,  it  cannot 
reasonably  be  h^d  that  it  should  apply  to 
an  election  held  at  a  later  time.  It  eitlief 
must  apply  to  all  elections  for  voting  for 
freeholders  or  none.  Since  It  cannot  be  ap- 
plied to  all,  it  is  clear  that  it  does  not  ap- 
ply to  any.  The  consequence  is  that  all  the 
objections  to  placing  the  names  on  the  bal- 
lot, based  on  the  alleged  defects  in  the  af- 
fidavits filed  by  the  several  candidates,  must 
te  held  to  be  baseless. 

[10]  9.  Further  objection  is  made  on  the 
ground  that  some  of  the  candidates,  so  it  is 
claimed,  are  not  eligible  to  act  on  the  board 
of  freeholders  because  they  have  not  been 
for  at  least  five  years  qualified  electors  of 
the  county.  If  this  be  true  it  may  be  that 
such  persons  would  not  be  eligible  to  serve 
on  the  board  of  freeholders.  But  we  do  not 
think  that  the  objection  can  be  raised  In 
this  way.  The  clerk  is  a  mere  ministerial 
officer  and  be  Is  not  required  to  ascertain 
wuecner  or  not  the  candidate  who  offers 
himself  to  be  voted  for  at  an  election  is  or 
is  not  eligible  to  hold  the  office  for  whidi  he 
stands.  The  several  candidates  are  not  par- 
ties to  this  proceeding,  and  they  have  no 
opportunity  to  controvert  the  allegation.  It 
is  sufficient  to  say  that  we  do  not  think  the 
clerk  can  raise  'tiie  objection  and  refuse  to 
place  the  name  on  the  ballot  because  of  his 
knowledge,  information,  or  belief  that  the 
proposed  candidate  is  not  eligible  to  the  of- 
fice, and  consequently  that  it  would  not  be 
cause  for  mandamus  to  compel  him  to  omit 
such  candidate  from  the  printed  ballot 

The  foregoing  comprise  all  the  objections 
made  to  validity  of  the  proceedings  for  plac- 
ing the  names  of  said  persons  on  the  ballot 
which  we  deem  worthy  of  notica 
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For  tbe  reasons  given,  the  writ  of  man- 
date was  denied. 

SHAW,  0.  J.,  and  WILBUR,  SHURT- 
L.BFF,  LAWLOR,  SLOANE,  and  WASTE, 
JJ.,  concur. 


MORROW  V.  LEARNED.    (Civ.  3728.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Dec.  22,  1921.) 

1.  Appeal  and  error  «s>l93(6)— Iniuffldancy 
•f  pleading  not  available  on  appeal  In  ab- 
sence of  denrarrar  or  objeotlon  to  evidsnoa  on 

.  ground  thereof. 

Ja,  seller'a  action  on  purdtase-money  note, 
in  which  buyer  counterdaimed  for  breach  of 
warranty,  the  seller  could  not  complain  on 
appeal  of  the  buyer's  failure  to  plead  the  par- 
ticulars In  which  the  goods  were  defective,  in 
the  absence  of  a  demurrer  to  the  complaint, 
and  objections  to  the  evidence  touching  such 
issue,  on  the  ground  of  the  insuffldency  of  the 
pleading. 

2.  Sales  i&a>435(5)— Pleading  held  sufflolent  as 
to  measura  of  damages  for  breach  of  war- 
Tanty. 

In  seller'a  action,  allegation  in  buyer's 
counterclaim  for  breach  of  warranty  that  the 
engines  purchased  would  have  been  worth 
t^fiOO  more  than  their  actual  value  if  they 
had  been  as  warranted  held  sufficient  to  war- 
rant recovery  of  the  damages  for  breach  of 
warranty  specified  by  Civ.  Code,  f  3313,  al- 
though the  counterclaim  did  not  allege  the  ac- 
tual value  of  the  engines  at  the  date  of  sale. 

3.  Trial  «=»395( I )— Finding  of  fact  In  sub- 
stantially same  language  as  aliegatlon  suffl- 
olent. 

A  finding  of  fact  in  substantially  the  same 
language  as  the  allegation  of  the  fact  is  suf- 
ficient. 

4.  Appeal  and  error  «s>l  170(1)— Errors  not 
rasalting  In  misoarriage  of  Justice  not  ground 
for  reversal. 

Errors  not  resulting  in  a  miscarriage  of 
justice  are  not  ground  for  reversal  under 
Const,  art.  «,  J  4%. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   L.  H.  Valentine,  Jadg& 

Action  by  W.  L.  Morrow  against  O.  O. 
Learned.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Nathan  Newby,  of  Loa  Angeles,  for  ap- 
pellant. 

Jesae  F.  Waterman  and  A.  W.  Button,  both 
of  Loa  Angelea,  for  respondent. 

SHAW,  J.  In  this  action  plaintiff  sought 
recovery  upon  a  promissory  note  given  to 
lilm  by  defendant  as  part  of  the  purchase 
price  of  certain  gasoline  engines. 

The  answer  admitted  the  execution  of  the 


note,  but  as  a  defense  and  offset  to  recovery 
thereon  pleaded  four  counterclaims,  In  the 
fourth  of  which  be  alleged  that  on  May  24, 
1918,  defendant  purchased  from  plaintiff 
seven  two-cyUnder  gasoline  engines  at  the 
price  of  $200  each,  two  one-cylinder  gasoline 
engines  at  the  price  of  $76  each,  one  three- 
cylinder  gasoline  engine  at  the  price  of  $250, 
one  air  compressor  and  tanks  at  the  price  of 
$400,  and  one  water  tank  at  the  price  of  $16, 
making  a  total  purchase  price  of  $2,215,  for 
which  at  the  time  he  paid  plaintiff  tbe  sum 
of  $1,(X)0,  and  for  tbe  balance  of  said  pur- 
chase price  of  $1,215  made  and  delivered  his 
promissory  note  of  said  date,  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
which  is  made  tbe  subject  of  plaintiff's  ac- 
tion; that  at  the  time  of  said  purchase  and 
as  a  part  of  the  transaction  involving  the  ex- 
ecution of  said  note,  plaintiff  executed  a 
written  agreement  whereby  he  warranted 
that  all  of  said  gasoltne  engines  so  purchased 
by  defendant  were  in  "first-class  mechanical 
condition";  that  at  the  time  of  such  de- 
livery none  of  said  engines  complied  with 
said  warranty,  in  that  at  the  time  of  said  de- 
livery, to  wit.  May  24,  1918,  none  of  said  en- 
gines were  In  flrat-dass  mechanical  condi< 
tlon,  and  that  "the  excess  of  the  value  which 
each  of  said  seven  2-cylinder  gasoline  en* 
gines  would  have  had  if  It  had  been  as  war< 
ranted  as  aforesaid  over  its  actual  value  at 
that  time  was  and  is  $350;  that  at  that 
time  the  excess  of  the  value  which  eadi  of 
said  two  one-cylinder  gasoline  engines  would 
have  had  If  it  had  been  as  warranted  as 
aforesaid  over  its  actual  value  at  that  time 
was  and  is  $175,  and  that  at  that  time  the 
excess  of  the  value  which  said  three-cylinder 
engine  would  have  had  if  it  had  been  as  war- 
ranted as  aforesaid  over  its  actual  value  at 
that  time  was  and  is  $700,"  making  a  total 
of  $3,600. 

The  court  found  that  at  the  time  of  said 
delivery  all  of  said  engines,  except  two  of 
the  seven  two-cylinder  engines,  which  had 
been  disposed  of  by  defendant,  were  not  in 
first-class  mechanical  condition,  and  that 
each  and  aU  of  said  engines,  except  the  two 
two-cylinder  engines  referred  to,  were  not  at 
the  time  of  their  purchase,  nor  at  any  other 
time,  in  first-class  mechanical  condition,  and 
that  the  excess  of  value  which  the  said  en- 
gines would  have  had  If  they  had  been  in 
flrst-dass  mechanical  condition  as  warrant- 
ed over  their  actual  value  at  the  time  of 
their  purchase,  and  at  all  other  times,  was 
and  is  more  than  $1,600,  a  sum  largely  In 
excess  of  that  called  for  by  the  note.  Upon 
these  findings  It  was  adjudged  that  plaintiff 
take  nothing,  and  that  defendant  have  judg- 
ment for  his  costs,  from  which  judgment  the 
plaintiff  has  appealed. 

[I]  While  appelant  attadu  Oie  sufficiency 
of  each  of  the  connterdaims  and  findings 
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theremi,  under  our  view  of  the  case  it  is  un- 
necessary to  consider  other  than  the  one 
herein  designated  as  the  foartb,  and  as  to 
which  appellant  insists:  Ilrst,  that,  while  it 
is  alleged  the  engines  were  not  in  the  condi- 
tion as  warranted,  to  wit,  in  flrst-class  me- 
chanical condition,  such  statement  is  a  con- 
dnslon  of  the  pleader  who  should  have  set 
forth  the  partlcnlars  wherein  they  were  de- 
fective. CJonceding  the  pleading  waa  uncer- 
tain in  respect  to  the  matters  alleged,  plain- 
tifF  should  have  demurred  to  it  upon  such 
ground.  No  demurrer  was  interposed,  and. 
as  the  case  was  tried,  evidence  was  received 
without  objection  touching  the  issues  as  ful- 
ly and  to  the  same  extent  as  though  the  par- 
ticular defects  constituting  the  breach  of 
warranty  had  been  specifically  stated.  Un- 
der the  drcumstances  appellant  Is  In  no  po- 
sition to  now  complain  of  the  insufflciency 
of  the  pleading. 

[2,  t]  Basing  his  contention  upon  section 
8818,  Civil  Code,  which  provides: 

"The  detriment  caused  by  the  breadi  of  a 
warranty  of  the  quality  of  personal  property 
is  deemed  to  be  the  excess,  if  any,  of  the  value 
which  the  property  would  have  had  at  the 
time  to  which  the  warranty  referred,  if  it  had 
been  complied  with,  over  its  actual  valae  at 
that  time," 

— appeUant  insists  the  connterclalm  fails 
to  state  a  cause  of  action  for  the  reason  that 
it  does  not  allege  the  actual  valne  of  the  en- 
gines at  the  date  of  the  sale.  The  statute 
referred  to  provides  that  the  detriment  is  the 
excess,  if  any,  of  the  value  which  the  prop- 
erty wonid  have  had  at  the  time  to  which 
the  warranty  referred,  if  it  Iwd  been  com- 
plied with,  over  its  actual  value  at  that  time. 

In  our  opinion,  the  allegation  hereinbefore 
set  out  is  sufficient  in  tills  respect.  It  is 
therein  stated  that,  had  the  warranty  been 
complied  with,  the  engines  were  of  the  value 
of  $3,500  in  excess  of  their  actual  value  at 
the  time  of  the  warranty,  and  in  reliance  up- 
on which  defendant  made  the  purchase. 
Moreover,  no  attack  was  made  upon  the 
pleading  on  the  ground  of  uncertainty,  but 
evidence  was  received  on  behalf  of  both  par- 
ties as  to  the  excess  in  the  value  of  the  prop- 
erty as  warranted  over  its  actual  value  at 
that  time.  Since  we  hold  the  pleading  was 
sufficient,  it  follows  that  the  finding  in  sub- 
stantially the  same  language  is  likewise  suf- 
ficient to  support  the  judgment  Since  as 
fonnd  the  damage  sustained  by  reason  of  the 
breadi  of  warranty  was  largely  in  exce.ss  of 
the  amount  of  the  note  to  recovery  of  which 
It  was  pleaded  as  an  offset,  plaintifF  could 
not  be  prejudiced  by  the  failure  to  find  the 
sum  due  thereon. 

Neither  is  there  any  merit  in  appellant's 
contention  fliat  the  evidence  is  insuffident  to 
jnstify  the  findings. ,  While  the  testimony  is 


conflicting,  that  produced  on  behalf  of  de- 
fendant, and  which  the  trial  court  within  It* 
province  accepted  as  true,  clearly  tends  to 
show  that  the  engines  (other  than  the  two 
two-cylinder  engines  disposed  of  by  defend- 
ant) were  improperly  constructed,  mechani- 
cally imperfect,  and  of  no  value,  though  if 
they  had  complied  with  the  warranty  they 
would  have  been  of  the  value  of  $3,600,  up- 
on which  the  court  fixed  defendant's  damage 
at  $1,600. 

[4]  Conceding  the  counterclaim  to  have 
been  defectivdy  pleaded,  nevertheless  plain- 
tiff accepted  it  both  in  tmbstanoe  and  form 
as  sufficient  to  tender  the  issne  npon  which 
the  case  was  tried,  and  npon .  evidence  of- 
fered, as  to  which  no  objection  was  inter- 
posed by  appellant,  a  full  inquiry  was  had  as 
to  the  merits  of  the  action.  Moreover,  it  is 
apparent  from  an  examination  of  the  entire 
record  that  the  errors  complained  of  did  not 
result  in  a  miscarriage  of  justice,  by  reason 
of  which  fact,  under  section  4^,  art  6,  of 
the  Constitution,  the  judgment  should  not  b» 
reversed. 

The  judgment  Is  affirmed. 

We  concur:    CONRBY,  P.  J.;    JAMISS,  J. 


WHITNEY  V.  NEALLEY  et  al.    (CIv.  8579.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  Dec.  21,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  16,  1922.) 

I.  Trusts  <8=>I40(3)  —  Dead  of  trust  during 
grantor's  life,  with  residue  to  persons  named 
on  her  death,  held  to  vest  title  Immediately 
In  them,  without  deed  from  trustees. 
Under  a  deed  granting  property  in  trust 
during  grantor's  life,  with  the  residue  in  the 
hands  of  the  trustees  at  the  time  of  her  death, 
to  named  persons,  title  vested  immediately  and 
absolutely  in  the  latter,  without  a  deed  or  other 
conveyance  by   the   trustees,   especially  where 
grantor  added  no  qualification  to  the  title  and 
retained  no  control  over  the  estate,  such  deed 
not  being  void  as  a  trust  to  convey,  nor  could 
grantor's  administratrix,    having   no   rights   in 
the  estate,  complain  if  the  trustees  exceeded 
their  authority  in  selHog  the  property  on  gran- 
tor's death. 

2.  Wills  <S='88(4)— Deed  to  trustees  for  gran- 
tor's life,  with   remainder  to  grantees,  held 
not  void,  as  testamentary,  though  not  deliv- 
ered to  grantees. 
A  deed  granting  property  to  be  held  in  trust 
during  grantor's  life,  with  the  residue  in  the 
hands  of  the  trustees  at  the  time  of  her  death 
to  named  persons,   Aeld  not  testamentary  in 
character, 'though  physical  possession   of  the 
deed  was  not  delivered  to  grantees,  where  it 
was   stipulated  that  grantor  delivered  posses- 
sion and  control  of  the  instrument  and  property 
to  the  trustees,  and  it  was  clear  from  the  in- 
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strament  and  aamxatdbtg  drmmstanccs  tluit 
■be  intended  sndi  ddiTeiy  to  complete  the 
transaction  and  withdraw  the  property  forever 
from  her  controL 

3.  Parpataltlei    «=>9(7)— Graat   la    trast   far 
graatar'a   llfe^   wHb    residaa,   iadadiaa   pr*- 
eeeda,  oa  her  death,  ta  graatee*.  aot  void  ba> 
c«a*e  it  provide*  for  aoeaaiBlatlOBa,  where 
aoae  aoemad. 
A  deed  of  property  to  be  held  in  trast  for 
Crantor's  life,  with  the  residue,  inclading  pro- 
ceeds, in  the  Iiands  of  the  tmstees  at  the  time 
of   her   death,   to   grantees,   will  not   be   held 
▼oid  because  it  provides  for  accnmnlations,  in 
violation  of  Cir.  Code,  H  722-726,  in  the  ab- 
sence of  evidence  tliat  there  were  any  acenma- 
lations. 

Appeal  from  SoperlcK  Court,  Orange  Co>nn> 
ty;  Z.  B.  West,  Judge. 

Action  by  Helen  V.  Whitney,  administra- 
trix of  the  estate  of  Julia  Stebbias,  deceased, 
against  E.  !£.  Nealley  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Eden  ft  Koepsel,  of  Santa  Ana,  for  appel- 
Unt. 

Scartwrongb  ft  Forgy,  of  Santa  Ana,  for 
respondents. 

CBAIO,  J.  This  actJoo  Is  one  for  damages 
tor  tbe  alleged  conversion  of  property  claim- 
ed to  have  belonged  to  tbe  estate  of  Julia 
Stebbins.  Tbe  record  contains  a  stipulation 
as  to  facts,  from  which  It  appears  that  on 
August  4,  ISIS,  the  deceased  executed  a  con- 
veyance to  M.  H.  Crookshank  and  B.  M. 
Nealley  aa  trustees,  and  to  Harry  O.  Steb- 
bins, Charles  S.  Stebbins,  and  the  First  Con- 
gregational Church  of  Santa  Ana.  She  died 
on  the  8th  of  March,  1918;  that  Helen  F. 
Whitney  was  duly  appointed  and  Qualified  as 
admlnlatratriz  of  the  estate  of  Julia  Steb- 
bina  and  maintains  this  action  in  that  capac- 
ity. It  is  further  stipulated  that  the  trustees 
received  the  instrument  and  the  property 
conveyed  immediately  upon  the  execution  of 
the  conveyance;  that  Crookshank  died  in 
1916,  and  Nealley  thereafter  continued  as 
trustee  alone;  that  upon  the  death  of  Julia 
Stebbins,  at  the  request  of  Ilarry  O.  Steb- 
bins, Charles  S.  Stebbins,  and  tbe  First  Con- 
gregational Church  of  Santa  Ana,  Nealley 
sold  the  trust  property  then  in  bis  handa 
and  paid  the  proceeds  of  tbe  sale  to  tbe  par- 
ties last  named. 

[1]  The  instrument  wblCb  we  are  called 
lUpon  to  consider  clearly  created  a  trust  in 
Nealley  and  Crookshank  and  constituted  a 
grant  over  to  Harry  O.  Stebbins,  Charles 
Stebbins,  and  the  First  Congregational 
Ctaurcb  of  Santa  Ana.  Tbe  writing  to  be 
construed  begins: 

"I,  Julia  Stebbins,  a  single  woman,  of  Orange 
County,  California,  Oitiffn,  grant  and  trantfer 


to  H.  M.  Crookshank  and  B.  M.  NeaOey  «(  O* 
same  place,  the  foDowing  described  property 
now  belonging  to  me,  to  wit." 

Then  follows  a  description  of  the  property 
conveyed.    It  continues: 

"To  have  and  to  hold  the  same  in  trust  during  • 
the  remainder  of  my  life.  •  •  •  .AH  the  re- 
mainder and  residue  of  said  pnqMrty  and  funds 
and  of  the  proceeds  thereof  in  the  hands  of  my 
said  trustees  at  the  time  of  my  death,  I  oire 
and  grant  to  my  nephews,  Harry  O.  Stebbins 
and  Charles  Stebbins,  of  Baltimore,  Maryland, 
and  the  First  Congregational  Church  of  Santa 
Ana,  California,  in  the  following  proportions, 
to  wit:  One-half  (%)  of  said  residue  to  Harry 
O.  Stebbins;  one-quarter  (M)  to  Charles  Steb- 
bins and  one-quarter  (M)  to  the  First  Congre- 
gational  Church  of  Santa  Ana.  California.'' 
(Italics  ours.) 

Tbe  title  which  the  trustees  received  was 
expressly  limited  to  tbe  life  of  the  grantor. 
Under  tbe  terms  of  tbe  instrument  tbe  title 
vested  Immediately  and  absolutely  in  tbe 
grantees  by  the  act  of  the  grantor.  It  is  not 
void  as  a  trust  to  convey,  for  tbe  trustees 
are  not  directed  to  make  a  conveyance.  If 
they  did  so,  or  if  they  sold  the  property,  they 
may  have  exceeded  their  authority,  but  this 
fact  gives  the  plaintiff  no  cause  for  com- 
plaint, for  she  has  no  rights.  No  deed  or 
other  conveyance  was  necessary  to  be  exe- 
cuted by  the  trustees.  Tbe  writing  contains 
this  statement: 

"I  give  and  grant  to  my  nephews,"  etc.,  "all 
of  the  remainder  and  residue  of  said  property." 

It  would  be  difficult  to  conceive  of  words 
which  could  be  less  ambiguous  or  more  po- 
tent to  convey  title  immediately  and  abso- 
lutely from  the  present  owner  to  anotber 
than  those  here  employed.  It  is  noteworthy, 
also,  that  the  grantor  added  no  qualification 
to  the  title  conveyed  and  retained  no  control 
over  tbe  estate  givm  to  tbe  trustees  and  re- 
maindermen. In  this  respect  tbe  case  at  bar 
is  distinguishable  from  Daniel  v.  Smith,  64 
Cat  346,  30  Pac.  575,  and  Knight  v.  Tripp. 
121  Cal.  674,  54  Pac.  267,  upon  which  appel- 
lant relies. 

[2]  Appellant  objects  that  In  the  absence 
of  delivery  to  tbe  grantees  the  instrument 
most  be  regarded  as  testamentary  in  char- 
acter, and  cites  abundant  authority  so  sup- 
porting this  position.  But  delivery  of  the 
Instrument  and  of  the  property  conveyed  by 
it  took  placa  In  the  stipulated  statement 
of  facts  it  is  recited  that  Julia  Stebbins  de- 
livered possession  and  control  of  them  to 
Crookshank  and  Nealley  on  the  4th  day  of 
August,  1915,  which  was  the  day  tbe  instru- 
ment Itself  was  executed.  Crookshank  later 
died,  and  NeaUey,  the  surviving  trustee,  re- 
tained the  property  undw  the  deed  of  Julia 
Stebbins,  the  grantor. 
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While  It  Is  not  ao  eipreBdy  stlpnlated,  It 
is  clear,  both  from  the  instrument  and  the 
surrounding  drcamstances,  that  Julia  Steb- 
bins  intended  the  delivery  to  Crookshank  and 
Nealley  to  complete  the  transaction  and  to 
withdraw  from  her  control  forever  the  prop- 
erty conveyed.  This  being  so,  in  so  far  as 
receiving  possession  of  the  instrument  of 
conveyance  is  concerned,  Crookshank  and 
Nealley  became  the  agents  of  the  remainder- 
men. The  grantor  might  have  executed  sev- 
eral  deeds,  one  to  the  trustees  and  one  to 
each  of  the  ronaindermen,  in  wbldi  event 
each  grantee  might  have  received  for  him- 
self the  physical  possession  of  his  respective 
deed;  but  tltis  was  not  necessary,  and,  hav- 
ing executed  but  one  instrument,  the  physi- 
cal delivery  of  it  was  logically  made  to  the 
grantees  of  the  immediate  particular  estate. 
This  deed  creates  a  trust  daring  the  life  of 
the  grantor ;  It  provides  tliat  upon  her  death 
the  trust  is  to  end  and  the  remaifiders  to 
take  efTect  in  possession.  The  ownership  of 
the  Interests  in  remainder  l)ecame  absolute 
at  once.  Their  owners  could  have  sold  or 
otherwise  exercised  dominion  over  them. 
The  enjoyment  was  (mly  postponed  until  the 
grantor's  death.  Remainders  are  an  excep- 
tion to  the  general  mie  that  one  not  a  party 
to  a  deed  can  take  nothing  by  it  Eldrldge 
V.  See  Yup  Co.,  17  CaL  52;  Montgomery  v. 
Sturdivant,  41  Cal.  292. 

[3]  It  is  claimed  that  the  grant  in  trust  is 
▼old  because  It  provides  for  accnranlatlons 
in  violation  of  sections  722-726  of  onr  Civil 
Code.  It  nowhere  appears  in  the  agreed 
statement  of  fact  or  elsewhere  in  the  record 
that  there  were  any  accumulations.  It  may 
well  be  that  all  of  the  income  derived  from 
tile  property  in  trust  was  used  to  support  the 
trustor.  This  provision  is  a  severable  one, 
and  if  th«:e  had  been  accnmnlatlons,  they 
conld  have  been  separated  from  the  princi- 
pal and  the  income  and  other  increase  law- 
fully directed  to  be  expended  under  the  con- 
trol of  the  trustees,  which  it  is  agreed  was 
used  to  provide  for  the  grantor  during  her 
life.  Therefore  the  valid  provisions  of  the 
trust  will  not  be  disturbed,  and  an  appellate 
court  will  not  decide  a  purely  moot  question 
concerning  the  validity  of  a  provision  for 
accumulations,  where  there  is  nothing  to 
show  that  any  in  fact  accrued.  In  the  Es- 
tate of  Whitney,  176  Cal.  12,  167  Pac.  399, 
cited  by  appellant,  there  were  accumulations, 
and  the  court  held  that  they  could  not  be 
separated  from  funds  in  trust  without  prac- 
tically making  a  new  will,  and  consequently 
such  accumulation  remainders  were  void. 
These  facts  are  not  analogous  to  those  in 
the  instant  case. 

The  Judgment  is  afDrmed. 


2S7 


We     concur: 
WOKKS,  J. 


PINLAYSON.      P.      J.; 


CHESTER  V.  HALL,  Coanly  Clerk  (CRUMP, 
Interveaer).     (Civ.  2405,  2410.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  13,  1921.    Rehearing  De- 
nied Jan.  12,  1922.) 

1.  Counties  <8=»3i/2,  New,  vol.  I4A  Key-No.  Se- 
ries— County  clerk  must  present  petition  for 
charter  election  to  snpervlsors  If  signed  by 
requisite  number  of  eleotors  as  shown  by  reg- 
istration record. 

Under  Const,  art  11,  {  7%,  requiring  peti- 
tions for  charter  elections  to  be  signed  by  16 
per  cent,  of  the  qualified  electors,  the  county 
clerk,  if  a  petition  for  an  election  is  signed 
by  the  requisite  number  of  qualified  electors, 
as  shown  by  the  registration  records,  must  so 
certify  and  present  the  petition  to  tbe  board  of 
supervisors,  and  the  person  solicitirig  tbe  sig- 
natures need  not  attach  an  afSdavit  to  the  peti- 
tion. 

2.  Counties  ^=>3'/2,  New,  vol.  I4A  Key-No.  Se> 
rles— Statute  requiring  petitioners  for  charter 
eleotion  te  atlx  date  of  slgslag  beld  not  In- 
valid;  "self-exeoutlng."  _, 

Though  Const  art  11,  |  7H.  requiring  that 
petitions  for  charter  elections  be  signed  by  16 
per  cent  of  the  qualified  electors,  is  self-exe^ 
cuting,  Pol.  Code,  |  1063a,  requiring  that  tbe 
signer  of  a  petition  affix  thereto  the  date  of 
signing,  is  not  invalid  as  making  an  additional 
requirement,  since  it  does  not  prevent  any  one 
from  signing,  but  merely  fadlitatee  tlie  opera 'r 
Hon  of  tbe  constitutional  provision,  and  places 
safeguards  around  the  exercise  of  the  irights 
thereby  secured. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Self- 
Executing.] 

3.  Counties  «=o3</2,  New,  vol.  I4A  Kay-No.  Sei 
rles  —  Petition  for  charter  election  apheld^ 
though  dates  of  signing  not  affixed  by  signers. 

Since  acts  to  facilitate  and  safeguard  the 
operation  of  a  self-executing  constitutional  pro- 
vision should  be  liberally  construed  in  order 
that  the  constitutional  right  may  not  be  de- 
feated, a  petition  for  a  county  charter  election, 
sufficient  to  enable  the  county  clerk  to  satisfy 
himself  from  the  registration  record  that  tbe 
requisite  number  of  petitioners  when  signing 
were  qualified  electors  required  by  Const  art. 
11,  !  7%,  wHl  be  upheld,  though  some  failed 
to  affix  dates  of  signature,  and  some  dates  were 
not  affixed  by  the  signers  themselves  as  requir- 
ed by  Pol.  Code,  {  1063a;  there  being  no  proof 
that  the  petition  was  signed  at  times  other 
than  the  dates  affixed. 

4.  Evidence  €=»M— Judicial  notice  that  l»2l  Is 
not  year  of  general  registration. 

The  court  will  take  judicial  notice  that  18^ 
is  not  a  year  of  general  registration. 

5.  Appeal  and  error  «=>!  170(7)— Judgment  not 
set  aside  where  no  miscarriage  of  Justloe. 

Under  Const  art  6,  S  4^,  providing  that 
no  judgment  shall  be  set  aside  because  of  re- 
jection of  evidence  unless  the  error  resulted 
in  a  miscarriage  of  justice,  a  judgment  uphold- 
ing a  petition  for  a  comity  charter  election. 
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■igDCd  by  BOre  tbrna  the  reqaiaite  number  irf 
qaaimed  elector*,  will  not  be  set  aside  bccanse 
of  the  TCJeetion  of  the  testiaonj  of  a  hand- 
writing expert  that  the  dates  of  signatnre  fol- 
lowing the  nainea  4^  some  of  the  petitioners 
were  not  aflxed  by  the  siiniers  themaelrea,  aa 
reqnired  by  P<d.  Code,  i  1063a.  the  purpose  ct 
such  law  being  to  gnard  against  signatnrea  by 
persona  not  qualified  electors  at  the  time  of 
signing. 

Appeals  erom  Superlm^  Conrt.  Sacramento 
Comity;  Oiarles  O.  Boslck,  Judge. 

Maadannu  by  Tbeodore  W.  Cbester,  for 
himself  and  all  persona  aimilarly  sitiiated, 
against  Haxrj  W.  Hall,  as  Coimty  Cl«fc  ot 
Sacramoito  Coimty,  In  whidi  J.  0.  Crump 
interreDed.  From  a  Judgment  granting  tbe 
writ,  dffmdsnt  and  intervener  separatdy 
appeal.    Affirmed. 

Hogb  E.  Bradford,  Dist  Atty.,  and  J.  B. 
Biiglie%  both  of  Sacramento,  tm  appelant 
HaU. 

Grsrer  W.  Bedean,  of  Maryirflle,  and  Bay 
ContJiUn,  for  appellant  Cnrnqn 

J.  M.  Inman,  J.  Tomtalne  JobBson,  and 
l%eodore  W.  Cbester,  all  of  Sacramento,  ftir 
respondent. 

riNCH,  P.  J.  Tlie  defendant  and  tbe  In- 
terrener  took  i^arate  appeals  from  the 
lodgment  herein  commanding  tbe  defendant 
to  in«sent  to  tbe  board  of  superrisors  of 
Sacramento  connty  a  petition  praying  for 
the  election  of  a  board  of  15  freehoIdei<8  to 
prepare  and  propose  a  charter  for  said  coon- 
^,  with  his  oertiflcate  thereon  showing  that 
tb«  petition  is  signed  by  tha  requisite  num- 
ber of  qnalifled  (dectora.  By  stipulation  Uie 
appeals  wortf  heard  together. 

In  so  fiir  as  pertinent  to  tbe  questions  pre- 
sented by  tbe  appeals,  the  complaint  all^^es 
that  the  petition  consisted  of  an  original 
and  two  8ui>plements ;  that  they  were  signed 
by  a  total  of  3,802  qualified  electors,  "each 
of  whom  at  tbe  Ume  of  such  signing  affixed 
tbereto  tbe  date  of  such  signing"  and  by 
129  qualifled  electors  who  did  not  so  affix 
tbe  date  of  signing,  and  tliat  the  names  on 
tbe  original  petition  were  subscribed  during 
the  month  of  July,  1921,  and  that  those  on 
the  supplements  were  signed  during  the 
month  of  August  and  prior  to  tbe  filing 
thereof.  Tbe  complaint  further  alleges,  and 
it  was  admitted  at  the  trial,  that  the  total 
number  of  votes  oist  for  all  candidates  for 
Ooremor  at  the  last  gubernatorial  election 
was  20,634,  thus  making  the  number  of 
qualifled  signers  required  by  tbe  Constitu- 
tion 8,009. 

Oivlng  due  considerati<m  to  the  rule  ap- 
plicable to  conjunctive  denials,  tbe  answer 
admits  that  more  than  tbe  required  number 
of  qualified  electors  signed  tbe  petition  and 
affixed  tbereto  tbe  dates  of  tbelr  respective 
signatures.  The  answer  denies  tiiat  tbe  pe- 
tlton  was  signed  and  tbe  dates  thereto  af- 


fixed during  July  aad  Aocast,  laSL  Tlie 
d^endant  further  "avers  tliat  there  were 
only  2,973  qnalliied  eiectots  of  the  cooaty  tt 
Sacramento,  at  tbe  time  of  rigning  aaid  peti- 
tion, affixed  thereto  tbe  date  ol  snch  «*gi«tiic. 
and  bad  attacbed  an  affidavit  porportlBg  to 
be  an  affidavit  of  tbe  person  who  aollclfd 
tbe  signatures  thereon,  with  tbe  seal  at- 
tacbed." 

Tlie  complaint  in  InterventlaB  does  not 
deny  that  any  of  tlie  signen  of  the  original 
petition  were  qualified  eleetans  at  ttie  time 
tbey  signed  tbe  same,  and  alleges  Oiat  the 
supfdemental  petitions  were  signed  by  388 
"qoalilled  Sectors  of  the  county  of  Bacra- 
meato,"  bat  farther  allegea,  on  informatian 
and  belief,  tliat  the  ilates  and  ditto  mariuop- 
poisite  Utjtt  siipuitures  to  tbe  original  petition 
and  IbU  signatures  to  tlie  tiuppieiaenla  "^rere 
not  affixed  thereto  by  said  aigners  at  any 
tfrne^  bat  tbat  said  purported  dates  and  ditto 
marlcs  were  affixed  tbereto  by  some  person 
or  persons  ottaer  than  said  signers,  and  tbat 
said  paiported  dates  and  ditto  asarka  are 
falae,  tnmdulent,  fictitious,  and  void,  and 
that  by  reason  thereof  said  petilioa  is  falae, 
fraudulent,  fictitious,  and  void." 

The  defiendant  attadied  to  the  petttion  bis 
eertificate  reciting: 

That  said  original  petition  containa  the 
namea  of  2,973  qualified  electors  who,  at  the 
time  of  signing,  gave  date  of  sigmag,  and  had 
attacbed  an  alBdavit  purporting  to  be  the  af- 
fidavit of  the  person  who  solicited  the  signa- 
tnres  thereon,  with  seal  attached;"  that  on 
sectioos  of  the  original  petition  there  were  241 
"names  of  persons  who  signed  said  petition, 
whose  names  did  appear  on  tbe  record  of  the 
registration  of  qualified  electors  of  Sacramento 
county  at  the  time  tbey  signed  said  petition  and 
at  tbe  time  aaid  petition  was  filed,"  bat  that  to 
the  sections  containing  137  of  tiiese  names  as 
afBdavit  was  attached,  and  tbat  to  tbe  sections 
containing  104  of  sucb  names  proper  affidavits 
were  attached,  but  to  which  affidavits  tbe  no- 
tary seals  were  not  affixed,  and  that  on  sections 
containing  129  names  no  dates  or  affidavits 
were  affixed;  and  that  on  sections  of  tbe  snp- 
plemental  petitions  there  were  888  "names 
of  persons  who  signed  said  petitions  whose 
names  did  m)pear  on  tbe  record  ot  the  regis* 
tration  of  qualified  electors  of  Sacramento 
county  at  the  time  they  signed  said  petition  and 
at  tbe  time  said  petition  was  filed,"  to  which  no 
affidavit  was  attached. 

[1]  Section  m,,  article  11  of  tbe  Consti- 
tution provldfls  tbat — 

Petitions  for  eonnty  charter  elections  shall  b« 
"signed  by  fifteen  per  centnm  of  the  qualified 
electora  of  aaid  county,  computed  upon  the  to- 
tal number  of  votes  cast  therein  for  all  candi- 
dates for  Governor  at  the  last  preceding  gen- 
eral election  at  which  a  governor  was  elected. 
*  *  *  It  ahan  be  the  dnty  of  said  county 
derk,  within  twenty  days  after  tbe  filing  of 
said  petition,  to  ezanune  the  same,  and  to  as- 
certain from  the  record  of  tbe  registration  of 
electors  of  the  county,  whether  said  petition 
is  signed  by  the  requisite  number  of  qualified 
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electora.  *  •  •  Upon  tlia  eomplstlon  of 
■Dch  examination,  said  clerk  shall  forthwith  at- 
tach to  said  petition  his  certificate,  properly 
dated,  showing  the  result  thereof,  and  If,  by 
said  certificate,,  it  shall  appear  that  said  peti- 
tion is  signed  by  the  requisite  number  of  quali- 
fied electors,  said  clerk  shall  immediately  pre- 
sent said  petition  to  the  board  of  supervisors, 
if  it  be  in  sesrion,  otherwise  at  its  next  regular 
meeting  after  the  date  of  such  certificate.  Up- 
on *  *  *  the  presentation  of  such  petition, 
■aid  board  of  superyisors  sbaU  order  the  hold- 
ing of  a  Bi>ecial  election  for  the  purpose  of 
electing  such  board  of  freeholders." 

Neither  this  section  nor  any  constitutional 
prorialon  or  law  applicable  to  petitions  filed 
under  Its  authorization  requires  the  person 
soliciting  signatures  to  attach  any  affidavit 
to  the  petition.  However  wise  such  a  re- 
quirement might  be,  it  is  beyond  the  powers 
of  courts  and  ministerial  officers  to  enact 
laws.  The  duties  of  the  county  clerk  in  ex- 
amining and  eertifjlng  the  petition  were 
purely  minlsterlaL  In  the  case  of  Butters  ▼. 
City  of  Oakland,  200  Fac.  354,  In  discussing 
the  duties  of  the  clerk  under  a  law  In  effect 
identical  with  the  constitutional  provision 
quoted,  the  court  said : 

"We  think  all  that  is  required  of  the  clerk  to 
accomplish  this  duty  is  to  use  Ills  eyesightyand 
capacity  for  counting  to  determine  whether 
the  names  on  the  petition  which  also  appear  on 
the  record  of  registration  constitute  enough 
persons  to  authorize  the  recall  under  the  stat- 
ute. •  •  •  The  record  of  registration  will 
be  sufficient  upon  the  question  whether  or  not 
the  persons  signing  the  petition  are  qualified 
electors.  The  law  does  not  require  him  to  go 
outside  for  information,  'but  he  must  determine 
from  the  records  of  registration'  whether  or 
not  the  fact  exists.  Such  an  examination  in- 
volves derely  ministerial  acts  and  is  in  no  sense 
judicial. 

"If  it  should  happen  that  names  were  forged 
to  the  petition  in  sufficient  numbers  to  reduce 
the  lawful  signatures  to  the  petition  below  the 
statntory  requirement,  persons  legally  interest- 
ed perhaps  might  have  a  remedy,  the  nature 
and  character  of  which  we  need  not  here  de- 
cide." 

See,  also,  Locher  v.  Walsh,  17  CaL  App. 
T28,  121  Pac.  712;  Minges  v.  Bodrd  of  Trus- 
tees, 27  Cal.  App.  17, 148  Pa&  816 ;  Osbom  v. 
Board  of  Supervisors,  27  CaL  App.  88,  148 
Pac.  970.  Under  the  facts  ascertained  by 
the  defendant  he  should  have  presented  the 
Iietition,  properly  certified,  to  the  board  of 
supervisors. 

[2]  The  only  contention  of  the  intervener 
is  that  it  was  necessary  for  the  signers  of 
the  petition  to  affix  the  date  of  signing.  At 
the  trial  the  Intervener  offered  to  prove  by 
a  handwriting  expert  the  allegations  of  his 
complaint  in  this  r^;ard,  but  the  court  sus- 
tained plaintiff's  objection  to  such  proof. 
Section  10S3a  of  the  Political  Code  provides : 

"Wherever,  by  the  Constitution  or  laws  of 
this  stats,  any  initiative,  referendum,  recall  or 
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nominating  petition  or  paper,  or  any  petition 
or  paper,  is  required  to  be  signed  by  qualified 
electors,  only  an  elector  who  is  a  registered 
qualified  elector  at  the  time  he  signs  such  peti- 
tion or  paper  shall  be  entitied  to  sign  the  same. 
*  *  *  Such  signer  shall  at  the  time  of  so 
signing  such  petition  or  paper  affix  thereto  the 
date  of  such  signing." 

Respondent  argues  that  the  constitutional 
provision  quoted  is  self-executing,  and  that 
the  L^slature  can  make  no  additional  re- 
quirements. "A  constitutional  provision  may 
be  said  to  be  self-executing  if  It  supplies  a 
sufficient  rule  by  means  of  which  the  right 
given  may  be  enjoyed  and  protected,  or  the 
duty  imposed  may  be  enforced."  Cooley's 
Constitutional  Limitations  (7th  Ed.)  page 
121 ;  Winchester  v.  Howard,  136  CaL  438,  64 
Pac.  692,  69  Paa  77,  89  Am.  St  Bep.  163; 
People  v.  Hoge,  65  CaL  612.  It  Is  clear  that 
the  constitutional  provision  in  question  Is 
self -executing,  but  It  dons  not  follow  that  leg- 
islation may  not  be  enacted  to  facilitate  its 
operation  and  place  safeguards  around  the 
exercise  of  the  rights  thereby  secured  bo 
long  as  the  right  itself  is  not  curtailed  or 
its  exercise  unreasonably  burdened. 

"Legislation  may  be  desirable,  by  way  of  pro- 
viding convenient  remedies  for  the  protection 
of  the  right  secured,  or  of  regulating  the  claim 
of  the  right  so  that  its  exact  limits  may  be 
known  and  understood;  but  all  such  legislation 
must  be  subordinate  to  the  constitutional  provi- 
sion, and  in  furtherance  of  its  purpose,  and 
must  not  in  any  particular  attempt  to  narrow 
or  embarrass  it."  Cooley's  Constitutional  Lim- 
itations (7tb  Ed.)  page  122. 

See,  also,  Welch  v.  Williams,  96  Cal.  365. 
31  Pac.  222;  State'  v.  Hooker,  22  Okl.  712, 
98  Pac.  964;  City  o£  Pond  Creek  v.  Haskell, 
21  OkL  711,  97  Pac.  338 ;  Stevens  t.  Benson, 
50  Or.  269,  91  Pac.  577;  State  y.  Superior 
Court,  81  Wash.  623,  143  Pac.  461,  Ann. 
Cas.  1916B,  838.  The  requirement  of 
section  1083a  of  the  Political  Code  that  the 
signer  of  a  petition  shall  "affix  thereto  the 
date  of  such  signing"  in  no  manner  prev«its 
any  person  from  signing  or  places  an  undue 
burden  on  the  exercise  of  the  right  The 
Constitution  prescribes  the  qualifications  of 
electors,  and  provides  that  all  persons  hav- 
ing such  qualifications  "shall  be  entitled  to 
vote  at  all  elections."  The  Constitution 
makes  no  provision  for  the  registration  of 
electors,  yet  registration  laws  have  always 
been  upheld  as  reasonable  regulations  by  the 
Legislature  for  the  purpose  of  ascertaining 
who  are  qualified  electors  and  inreventlng  il- 
legal voting. 

[3, 4]  Where  a  constitutional  provision  la 
self-executing,  however,  legislative  enact- 
ments for  the  purpose  of  facilitating  and 
safeguarding  Its  operation  should  be  liberal- 
ly construed  in  order  that  the  constitutional 
right  may  not  be  defeated.  In  State  T.  Su- 
perior Court,  supra,  the  court  said  that- 
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Snch  legislative  enactments  require  "liberal 
construction,  to  the  end  that  this  constitutional 
right  [referendum]  of  the  people  may  be  fa- 
cilitated, and  not  hampered  bj  either  techni- 
cal statutory  provisions  or  technical  construc- 
tion thereof,  further  than  is  necessary  to  fairly 
guard  against  fraud  and  mistake  in  the  exercise 
by  the  people  of  this  constitutional  right," 

In  the  case  of  In  re  Initiative  Petition 
No.  23,  35  OliL  49,  127  Pac.  862,  it  Is  said: 

"Those  who  circulate  the  petition  will  nec- 
essarily be  drawn  from  the  ranks  of  volunteers 
or  those  who,  for  a  very  small  consideration, 
cail  attention  to  their  fellow  citizens  to  the 
measure  proposed,  and  solicit  their  interests 
therein.  Necessarily,  even  with  the  best  safe- 
guards that  can  be  thrown  around  the  circula- 
tion of  petitions,  where  such  a  large  number 
of  names  are  reqnired,  inaccuracies  and  tech- 
nical departure  from  prescribed  forms  are  cer- 
tain to  occur  every  time  a  petition  is  circulat- 
ed. The  people  who  sign  the  petitions  often, 
if  not  generally,  lack  both  convenience  and  the 
best  writing  materials  to  distinctly,  legibly, 
and  permanentiy  attach  their  names  thereto. 
All  of  these  things  are  proper  to  be  noted  and 
taken  in  consideration  in  the  administration  of 
this  law.  It  can  be  made  effective  or  defeated 
by  the  officers  charged  with  its  administration, 
and  it  is  our  duty  to  sustain  it,  rather  than 
destroy,  it  it  can  be  accomplished  within  the 
law." 

See,  also,  Stevena  t.  Benson,  supra.  It 
has  been  held  that  petitions  mnst  comply 
strictly  with  constitutional  requirements 
(Thompson  v.  Yanghn,  192  Mich.  612,  159  N. 
W.  65),  with  laws  wherein  It  Is  provided  that 
no  name  shall  be  counted  nnless  the  require- 
ments of  the  law  are  complied  with  (People 
V.  Newell,  49  Colo.  349, 113  Paa  643;  Adamic 
T.  People,  49  Colo.  646,  113  Pac.  648 ;  State  v. 
Superior  Court,  TO  Wash.  592,  127  Paa  207), 
and  that  laws  requiring  the  addresses  of  the 
petitioners  to  be  stated  must  be  substantially 
complied  with  In  so  far  as  necessary  to  pro- 
vide means  of  tracing  the  signers  (In  re 
Referendum  Petition  No.  31  [Okl.]  172  Pac. 
639;  In  re  Referendum  Petition  No.  509,  78 
OkL  47,  188  Pac.  485).  In  State  v.  Superior 
Court,  supra,  70  Wash.  592, 127  Pac.  207,  the 
court  said: 

'If  it  were  not  (or  the  mandatory  language 
of  the  law  touching  this  requirement  of  the 
signers  giving  the  names  of  the  streets  of  their 
residence,  there  might  be  room  for  arguing  that 
sndt  requirement  la  only  directory." 

In  MIcbaelson  ▼.  Wall  Tp.,  92  N.  J.  Law, 
72,  lOS  AtL  145,  it  Is  said: 

"Many  of  the  petitioners  did  not  state  the 
name  of  the  street  or  road  on  which  they  re- 
sided, as  provided  in  the  statute.-  This  require- 
ment we  think  was  merely  directory,  and  for 
the  convenience  of  the  governing  body  in  as- 
certaining the  genuineness  and  legitimacy  of  the 
■ignatureB." 

In.Osbom  v.  Board  of  Supervlaors,  27  CaL 
App.  88,  148  Pac.  971,  the  court  said: 


"The  requirement  as  to  'residence'  is  un- 
doubtedly for  the  convenience  and  aid  of  the 
clerk  in  finding  the  names  in  the  great  regis- 
ter. While  the  petition  might  have  been  more 
specific  in  this  respect,  it  was  apparentiy  suf- 
ficient for  the  clerk's  information,  and  the  ob- 
jection goes  to  a  mere  irregularity  that  could 
and  did  result  in  no  prejudice." 

See,  also  O'Keefe  v.  Dugan,  185  App.  DIv. 
63,  172  N.  I.  S.  558,  225  N.  Y.  667,  122  N.  B. 
887. 

Without  going  to  the  extent  of  holding  that 
the  provision  requiring  the  signer  to  affix  the 
date  of  his  signing  is  merely  directory,  the 
foregoing  authorities  establish  the  rule  that 
the  statute  Is  to  be  liberally  construed  in  the 
light  of  the  circumstances  attending  each 
particular  case.  The  petition  In  this  case 
seems  to  have  been  sufllcient  to  enable  the 
defendant  to  satisfy  himself  that  the  peti- 
tioners were  qualified  electors  at  the  time 
they  signed  their  names  thereto.  For 
aught  that  appears  In  the  record,  the  names 
of  the  signers  who  failed  to  affix  the  dates 
of  signing  and  those  where  others  than  the 
signers  affixed  such  dates  may  have  been 
Interspersed  among  other  names  to  which  the 
dates  were  properly  affixed.  It  might  he 
logically  Inferred  that  any  signature  was 
made  between  the  dates  of  the  signatures 
Immediately  preceding  and  following  the  one 
in  question.  The  court  will  take  judicial 
notice  that  this  Is  not  a  year  of  general 
registration.  The  clerk  may  have  found  that 
many  or  all  signatures  which  were  not  prop- 
erly dated  were  of  persons  who  had  been 
registered  for  a  year  or  more,  and  have  there- 
fore considered  the  exact  date  of  signing  as 
immateriaL  It  Is  possible,  of  course,  that 
sections  of  the  petition  may  have  b^en  pre- 
pared and  signed  at  times  other  than  the 
dates  affixed  to  the  signatures,  but  no  offer 
or  attempt  was  made  to  prove  that  such 
was  the  case.  The  offer  of  proof  made  was 
merely  to  show  by  the  testimony  of  a  hand- 
writing expert  that  such  dates  were  not  af- 
fixed by  the  signers  themselves.  Intervener 
suggests  that  the  petition  might  have  been 
circulated  five  years  ago,  and  "all  the  pur- 
ported signers  could  have  signed  at  that 
time."  Courts  cannot  however,  base  their 
decisions  upon  speculations  contrary  to  the 
presumption  that  the  ordinary  course  has 
been  followed. 

[f]  The  manifest  purpose  of  the  law  re- 
quiring the  signers  to  affix  the  date  of  sign- 
ing is  to  guard  against  signatures  by  per^ 
sons  who  are  not  qualified  electors  at  the 
tlmp  of  signing.  The  pleadings  admit  that  sev- 
eral hundred  more  qualified  electors  signed 
the  petition  than  the  law  requires.  Un- 
der such  circumstances,  to  hold  that  the  pe- 
tition Is  Insufficient  would  be  to  follow  the 
letttt  of  the  law  In  disregard  of  Its  spirit. 
"The  letter  killeth,  but  the  spirit  glvetb  life." 
"No  judgment  shall  be  set  aside  •  •  • 
on  the  ground  oC    *    *    *    rejection  ot  evi- 


Digitized  by 


Google 


CaL) 


PBATT-LOW  PRESEBVIKO  00.  ▼.EVANS 

(204  P.) 


241 


dence  •-  *  •  tmlees,  after  an  examlna- 
tlon  of  tbe  entire  cause.  Including  the  6vl- 
denoe,  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  has  resulted  In  a 
miscarriage  of  Justice."  Const  art.  S,  |  4%. 
It  Is  plain  that  tb^'e  has  not  been  a  mis- 
carriage of  Justice  in  this  case. 
Tbe  Judgment  Is  affirmed. 

We  concur:  HABT,  J.;  BUBNETT,  J. 


PRATT-LOW  PRESERVINQ  CO.  v.  EVANS. 

(CW.  2379.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Dec.  21,  1921.  Behparing  Denied 
Jan.  20,  1922.  Bearing  Denied  by  Supreme 
Court  Feb.  !«,  1922.) 

1.  SalM  «s>84— Defendaat  halif  required  by 
ooatraot  to  deliver  crop  from  oertaln  land 
fW  definite  term. 

Under  a  contract  of  sale  of  fruit  raised 
en  certain  land  "during  the  seasons  of  1917 
to  1928,  both  Inclusive,"  which  redted  that 
the  defendant  was  the  owner  of  the  land,  fteld, 
that  defendant  wap  bound  to  deliver  the  fruit 
for  12  years,  and  not  only  so  long  as  be  owned 
the  land. 

2.  Covenants  4s»60— Covenant  In  agreement  to 
deliver  peach  erops  for  number  of  years  held 
not  to  run  with  laid. 

A  provision  in  a  contract  providing  for  the 
delivery  of  aU  of  the  peaches  grown  on  land 
for  12  years,  and  "that  the  covenants  herein 
contained  shall  mn  with  th'e  land  •  •  •  and 
Shan  Mnd  both  of  the  parties  hereto,  their 
heirs,'  administratora,  executors,  successors 
and  assigns,"  did  not  impose  a  lien  or  burden 
upon  the  land,  and  failed  to  charge  a  grantee 
with  any  responsibility,  and  did  not  relieve 
grantor  from  liability,  under  Civ.  Code,  {{ 
1457,  166S. 

8.  Covenants  9=984— Covenant  running  with 
land  binding  on  original  oovenaator. 
Assuming  that  an  agreement  to  deliver  aU 
peaches  raised  on  land  for  12  years  was  a 
covenant  running  with  the  land  as  between 
the  parties  to  the  contract,  the  original  cove- 
nantor nevertheless  continued  to  be  bound 
after  a  sale  of  the  land. 

4.  Sales  «s>404— Contract  held  not  to  limit 
remedy  to  speolllo  performance. 

A  contract  of  sale  of  all  peaches  raised 
«n  land  for  12  years,  providing  that  the  parties 
have  agreed  that  damages  will  not  afford  to 
either  of  the  partien  hereto  a  full  remedy  for 
breach,  and  that  tbe  contnust  may,  at  the  in- 
stance of  either  of  the  parties  hereto,  be  spe- 
«to<Miiiy  enforced,  does  not  limit  the  remedy  of 
purchaser  for  breadi  by  the  seller  to  that 
of  apedSc  performance. 

5.  Saiaa  <-<404  Aotioa  for  damage*  main- 
tainable  after  remedy  by  speolllo  perform- 
■ttoe  has  boeomo  Impossible. 

Under  a  contract  of  sale  of  all  peaches 
raised  on  land  for  12  years  providing  that  for 


remedy  for  breach  by  suit  for  spedflc  perform- 
ance, the  purchaser  was  entitled  to  sue  for 
damages  on  breach  by  seller  by  sale  of  the 
land,  since  it  cannot  be  supposed  that  parties 
contemplated  that  purchaser  would  have  no 
remedy  where  seller  rendered  specific  per- 
formance Impossible. 

On  Petition  for  Behearing. 

6.  Contracts  «=>  147(3)— Ail  parts  considered 
to  arrive  at  Intention. 

AU  parts  of  a  contract  should  be  considered 
in  an  effort  to  arrive  at  the  intention"bf  ~tbe 
parties. 

Appeal  from  Superior  Court,  Stanislaus 
County;  J.  C.  Needham,  Judg& 

Action  by  the  Pratt-Liow  Preserving  Com- 
pany against  O.  W.  Evans.  Judgment  for 
defendant,  and  plaintiff  appeals.  Beversed, 
with  directions. 

J.  M.  Walthall  and  Griffin,  Boone  ft  Boone, 
all  of  Modesto,  and  Chiclserlng  ft  Gregory,  of 
San  Francisco,  for  appellant 

James  V.  Peck,  of  San  Frandsco,  and  L. 
J.  lladdox,  of  Modesto,  for  respondent 

BUBNETT,  J.  The  appeal  Is  from  a  Judg- 
m^t  in  favor  of  defendant,  rendered  upon 
the  sustaining  of  a  demurrer  to  the  com- 
plaint without  leave  to  amend.  The  con- 
tract, for  a  breach  of  which  the  plaintiff 
sued  for  damages,  after  designating  the  de- 
fendant herein  as  the  party  of  tbe  first  part 
and  the  plaintiff  as  the  party  of  the  second 
part,  and  after  describing  defendant's  land, 
proceeded  as  follows: 

"That  the  party  of  the  first  part  has  sold 
and  the  party  of  the  second  part  has  bought 
all  the  crop  of  fresh  fruit  grown  or  to  be  grown 
on  the  property  hereinabove  described,  of  the 
varieties  and  estimated  quantities  herein  stat- 
ed, delivered  at  the  cannery  of  the  party  of 
the  second  part,  in  the  dty  of  Modesto,  county 
of  Stanislaus,  jduring  the  seasons  of  1917  to 
1928,  both  inclusive,  all  of  such  fruit  to  be  of 
good  merchantable  quality,  ripe,  firm,  of  good 
color,  free  from  worms,  scale,  or  other  imper- 
fections, and  in  good  order  and  condition  at  the 
time  of  delivery.  Any  soft,  small,  or  inferior 
fruit  to  be  weighed  back  and  deducted.  It  is 
to  be  optional  with  the  party  of  the  second 
part  to  take  any-  fruit  not  up  to  spedfications 
of  this  contract,  at  market  price,  and  the  party 
of  the  first  part  agrees  not  to  sell  the  same 
to  others  without  the  knowledge  and  consent 
of  the  party  of  the  second  part  In  case  the 
party  of  the  second  part' cannot  use  fruit  not 
np  to  spedfications  of  this  contract,  same  shall 
be  held  by  the  party  of  the  second  part  subject 
to  the  order  of  the  party  of  the  first  part  or 
turned  over  to  the  representative  of  the  party 
of  the  first  part,  making  the  delivery  at  the 
point  of  delivery,  without  notice. 

"If  the  party  of  the  first  part  sbsll  be  un- 
able to  deliver  fruit,  owing  to  the  destruction 
of  crop  by  flood,  frost,  or  any  unavoidable 
casualty,  or  if  the  party  of  the  second  part 


:»For  other  caiM  MS 
201P.-1S 


topie  and  KST-NCMBBR  In  ail  Kar-Numlwred  Dlsesta  and  Iod«z«s 


Digitized  by 


Google 


242 


2M  PAGIllO  BBPORTBB 


(Cal. 


aball  b«  nnable  to  operate  its  cannerr,  at 
Santa  Clara  or  Modesto,  owing  to  railroad  and 
labor  BtrikcB,  fire,  or  any  nnayoidable  casnaltr, 
or  inability  to  get  anppliea  necessary  to  operate 
on  account  of  railroad  and  labor  strikes,  fire, 
or  any  unavoidable  casualty,  this  contract  sball 
b«  nnU  and  void  upon  written  notice  by  eitber 
party  to  the  other  of  inability  to  perform,  but 
only  for  the  season  daring  which  such  inability 
sh^  exist. 

"It  is  understood  that  the  party  of  the  first 
part  shall  till,  cultirate,  fertilize,  and  irrigate 
the  sou,  prune,  spray,  and  thin  trees  where 
said  fruits  are  grown  in  the  manner  customary 
and  necessary  to  the  proper  care  and  growing 
of  same  during  the  full  term  of  tUs  con- 
tract   •    •    • 

"It  Is  mutually  agreed  between  the  parties 
hereto  that  the  corenants  herein  contained 
shall  run  with  tiie  land  hereinaboTe  described, 
and  shall  bind  both  of  the  parties  hereto,  theii 
heirs,  administrators,  executors,  snecessors, 
and  assigns. 

"For  reasons  not  herein  specifically  stated 
the  parties  hereto  have  agreed  that  a  breach 
of  this  agreement  by  either  of  the  parties 
hereto  cannot  be  adequately  relieved  by  pe- 
cuniary compensation,  and  that  damages  will 
not  afford  to  either  of  the  parties  hereto  a  full, 
complete,  and  adequate  remedy  for  any  such 
breach.  It  is  therefore  covenanted  and  agreed 
that  this  contract  may,  at  the  instance  of  either 
of  the  parties  hereto,  be  specifically  enforced 
in  any  court  of  competent  jurisdiction." 

The  breach  of  the  contract  is  set  forth 
In  the  complaint  aa  follows: 

"That  upon  said  Ist  day  of  August,  1919,  and 
at  the  time  of  said  offer  of  plaintiff  to  perform 
and  said  demand  by  plaintiff  as  hereinbefore 
set  forth  and  in  violation  of  said  contract,  said 
defendant  stated  to  plaintiff  that  h«,  the  said 
defendant,  did  and  would  at  aU  times  refuse  to 
make  any  further  deliveries  to  plaintifF  of  any 
of  the  peaches  referred  to  in  said  contract,  and 
said  defendant  furthermore  stated  to  plaintiff 
that  he.  the  said  defendant,  did  repudiate  said 
entire  contract  and  would  not  continne  to  per- 
form said  contract  at  any  time  or  in  any  man- 
ner or  at  aU,  and  said  defendant  furthermore 
stated  to  plaintiff  that  he,  the  said  defendant, 
had  theretofore  parted  with  all  title  and  own- 
ership to  and  of  said  land  and  was  no  longer 
the  owner  thereof,  and  that  he,  the  said  de- 
fendant, was  and  would  continne  to  be  unable 
to  perform  said  contract  in  accordance  with 
the  terms  thereof  or  at  all;  that  said  defend- 
ant has  at  no  time  since  his  said  refusal  to 
perform  and  his  said  repudiation  of  said  con- 
tract as  hereinbefore  set  forth  delivered  or 
offered  to  deliver  to  plaintiff  any  of  the  peaches 
mentioned  in  said  contract  and  has  at  no  time 
since  his  said  refusal  to  perform  and  his  said 
repudiation  of  said  contract  performed  any  of 
the  provisions  of  said  contract  upon  his  part 
to  be  performed." 

In  addition  to  the  ground  that  tbe  com- 
plaint failed  to  state  a  cause  of  action,  many 
special  grounds  were  presented  by  the  de- 
murrer, but  these  latter  may  be  passed  by 
as  they  could  be  cured  easily  by  amendment, 
wbidi  tita  court  should  bavo  allowed,  if  such 


error  existed,  and,  besides.  It  Ur  conceded  tliat 
the  order  of  the  trial  court  was  based  upon 
the  conviction  that  plaintiff  was  not  entitled 
to  any  relief  whatever  in  such  action. 

One  serious  question  in  the  case  involves 
the  time  during  which  said  contract  was  to 
be  binding  upon  the  parties,  tbe  contention 
of  appellant  being  that  It  was  for  12  years, 
and  of  respondent  that  he  was  to  deliver 
peaches  only  so  long  as  he  owned  the  or- 
chard; and  therefore  that,  when  he  sold  the 
land,  his  obligation  under  tbe  contract 
ceased. 

There  is  no  dispute  as  to  tbe  vaUdity  of 
the  contract;  it  being  conceded  that  it  was 
competent  for  the  i)artle8  to  bind  themselves 
for  any  period  of  years  that  they  might 
agree  upon.  Nor  is  there  any  denial  that 
by  a  transfer  of  the  property  the  grantor 
could  not  escape  his  liability  unless  so  pro- 
vided eitber  expressly  or  by  necessair  im- 
plication in  the  contract;  the  sole  question 
being  one  of  construction. 

In  determining  the  intention  of  the  parties 
it  is  impossible  to  overlook  the  conslderatloa 
that,  by  apt  and  concise  terms,  they  ex- 
pressed an  absolute  undertaldng  of  sale  and 
purchase  for  the  term  of  l2i  years: 

"That  the  party  of  the  first  part  has  sold 
and  the  party  of  tbe  second  part  has  bought 
*  *  •  during  the  seasons  of  1917  to  1828, 
both  indusive." 

Manifestly,  effect  must  be  given  to  this 
plain,  unambiguous  language,  unless  it  be  cut 
down  or  modified  in  some  mannw  by  some 
other  portion  of  the  contract  As  to  this 
it  is  entirely  clear  that  there  is  no  express 
limitation  or  modification,  since,  at  most,  the 
specifications  upon  which  respondent  relies, 
can  operate  to  reduce  the  term  only  by  Im- 
plication. 

[1]  Can  any  of  them  be  so  considered  and 
construed?  To  the  first  of  these,  the  recital 
that  the  defendant  is  tbe  owner  of  the  bind- 
upon  which  the  peaches  are  to  be  grown, 
we  attach  no  significance.  It  is  to  be  ob- 
served that  the  contract  does  not  provide 
that  the  parties  are  to  be  bound  while  de- 
fendant is  tbe  owner  of  the  land.  If  they 
had  intended  to  so  limit  it,  the  way  was  easy 
and  obvious.  The  words  were  simply  used 
as  descriptio  personse  and  have  no  more 
pertinency  than  if,  as  suggested  by  appel- 
lant, defendant  had  described  himself  as  a 
single  man  or  as  a  resident  of  Modesto.  If 
such  had  been  the  designation,  he  would 
hardly  contend  that  he  could  escape  his  ob- 
ligation under  the  contract  by  getting  mar- 
ried or  by  moving  to  some  other  city. 

Thus  far  we  think  nothing  appears  that 
limits  the  undertaking  of  defendant  to  a 
sale  of  the  peaches  only  so  long  as  he  owned 
the  orchard.  Appellant  calls  attention  tq 
the  fact  that  the  eases  cited  by  respondent 
in  this  connection  do  not  deal  with  the  vio- 
lation of  express  pcoviaioaa,  but  the  obligation 
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'was  sought  to  Iw  eitmded,  not  terminated, 
by  ImpUcatlon.  Tbos  la  Hamlyn  &  Co.  ▼. 
Wood  &  Co.  [1891]  li.  R.  2  Q.  B.  DIt.  488,  the 
defnodant  (Wood  tc  Co.)  agreed  to  sell  all 
the  grains  made  by  Wood  &  Co.  They  made 
no  grains  and  woald  not  be  liable  unless  It 
should  be  held  that  It  was  Implied  that  they 
would  not  dispose  of  their  business.  Herein 
the  defendant's  provision  was  to  sell  and  de- 
liver all  the  i>eaches  to  be  grown  on  the 
ptaptrty  for  12  years,  not  merely  such  as 
ml^t  be  grown  by  Mm.  The  defendant  had 
the  legal  right  to  sell  the  orchard  In  the 
meantime,  bnt  be  would  not  thereby  affect 
Us  obligation  for  the  12-year  period. 
,  iSo  In  La  Bue  t.  Oroezlnger,  84  CaL  281, 
•24  Pac.  42,  18  Am.  St  Rep.  17»: 

"One  Hopper  agreed  to  sell  all  the  grapes 
whidi  be  might  raise  during  a  period  of  10 
years  from  the  vines  which  were  then  growing, 
or  wUch  be  might  thereafter  plant,  in  a  certain 
vineyard." 

And  the  principal  question  discussed  was 
whether  this  agreemoit  was  assignable  by 
Hopper. 

[2]  Another  circumstance  deemed  of  great 
Importance  by  respondent  is  that  the  con- 
tract provided  that  said  covenant  should  run 
with  the  land.  But  It  does  not  follow  from 
'  such  provision  that  the  parties  Intended  that 
jthe  original  covenantor  should  be  relieved 
fhim  his  liability.  This  very  question  was 
determined  by  the  court  in  CalUornla  Pack- 
ing Corporation  v.  Grove,  196  Pac.  891, 
wherein  a  hearing  was  denied  by  the  Su- 
preme Court  In  that  case  the  correspoud- 
Ing  provision  was: 

"It  is  motnally  agreed  between  the  seller 
and  the  buyer  that  the  covenants  herehu  con- 
tained shall  run  with  the  land  herein  described, 
and  shall  bind  both  parties  hereto,  their  heirs, 
executors,  administrators  and  assigns." 

It  was  held  that  no  covenant  running 
with  the  land  was  thereby  created,  and  that 
Grove  was  not  absolveid  from  liability,  the 
court  saying: 

"We  are  of  the  opinion  that  respondent  Grove 
is  bonnd,  for  the  twofold  reason  that  no  cove- 
nant rtuming  with  the  land  absolves  him  and 
carries  the  burden  over  to  his  grantee  and  that 
the  parties  have  not  used  apt  words  in  other 

_  respects  either  to  relieve  him  or  to  shift  the 

'  burden  to  another." 

Therein  the  actUm  was  brought  to  recover 
damages  for  the  failure  by  Grove  to  deliver 
a  peach  crop  In  accordance  with  the  terms 
of  a  written  contract  entered  into  by  him 
and  plalntUTs  assignor,  and  the  lower  court 
sustained  a  demurrer  to  the  complaint  The 
Judgment  In  favor  of  Grove  was  reversed, 
and  the  trial  court  was  directed  to  overrule 
bis  demurrer. 

•  By  said  provision  the  parties  herein  not 
Mily  failed  to  impose  a  lien  or  burden  upon 
yiu  land,  but  they  fiilled  also  to  charge  the 
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grantee  with  any  responsibility  under  said  \ 
contract  or  to  relieve  respondent  from  his 
continuing  liability.  California  Packing  Cor- 
poration V.  Grove,  supra;  Cal.  Packing  Co. 
V.  Etalrsian,  18T  Pac.  77.  Indeed,  if  we  con- 
cede that  the  effect  of  said  provision  was  to 
terminate  the  liability  of  respondent,  then  it 
follows  that  appellant  has  no  redress  at  alL 

[3]  But  it  it  may  be  said  that,  as  between 
appellant  and  respondent,  said  provision 
should  be  considered  as  though  creating  a 
covenant  running  with  the  land,  then  the  gen- 
eral rule  would  apply  that  the  original  cove- 
nantor continues  to  be  bound  after  the  sale. 
Cobum  V.  GoodaU,  72  Cal.  498,  14  Pac.  190, 
1  Am.  St.  Rep.  76;  Stanislaus  Water  Co.  v. 
Bachman,  lfi2  Cal.  716,  93  Pac.  868,  16  li.  R. 
A.  (N.  S.)  859;  16  Corpus  Juris,  p.  1301; 
Code  commlssionem'  noto  to  section  1467, 
Civil  Code. 

But,  whether  any  effect  can  be  given  to 
aald  provision.  It  Is  at  least  plain  that  the 
parties  did  not  therein  use  language  that  is 
susceptible  of  the  construction  that  the  de- 
fendant's obligation  was  to  cease  upon  the 
transfer.  It  may  be,  as  suggested  by  re- 
spondent, that  after  the  sale  it  would  be  dif- 
ficult for  hlra  to  supply  the  peaches,  but  he 
should  have  anticipated  that  difficulty  and 
made  provision  for  it  In  the  contract  That 
by  his  sale  he  has,  Indeed,  made  it  difficult 
or  even  impossible  to  carry  out  "his  agree- 
ment Is  no  defense  to  the  action.  Klauber 
V.  San  Diego  Street-Car  Co.,  96  CaL  85S, 
30  Pac.  656. 

The  cases  dted  by  respondeat  are  not,  as 
we  regard  them.  Inconsistent  frith  this  view. 
In  Worthlngton  v.  Hewes,  19  Ohio  St  66,  and 
Hlckey  v.  Lake  Shore  R.  Co.,  61  Ohio  St 
40,  36  N.  E.  672,  23  L.  R.  A.  396,  46  Am.  St 
Rep.  646,  for  Instance,  the  obligation  was  to 
contlnuo  In  perpetuity,  and  It  constituted  a 
covenant  running  with  the  land.  These  were 
the  drcumstances  that  led  the  court  to  the 
conclusion  that  the  parties  did  not  intend 
the  personal  obligation  to  continue.  We  may 
quote  from  the  former  as  follows : 

"We  are  bonnd  to  conclude  that  the  lessor 
intended  to  trust  to  the  land  and  its  owner,  and 
not  to  the  lessee,  for  bis  security.  He  could 
not  have  expected  the  lessee  to  live  forever,  or 
even  for  90  years;  and  the  latter  could  not 
have  intended  to  make  promises  so  far  in  the 
future.  •  •  •  No  pmdent  man  would  make 
a  lease  running  forever,  unless  he  were  willing 
to  trust  to  the  land  alone." 

Water  Co.  v.  Chavanne,  70  CaL  616,  11 
Paa  678,  is  more  nearly  In  point  Therein, 
howover,  the  contract  recited  that  the  water 
was  to  be  used  In  running  a  certain  mill, 
and  it  recognized  the  right  of  the  owner  to 
sell  said  mllL  The  parties  necessarily  un- 
derstood that  ^  I>B  sold  the  mill,  he  would 
have  no  further  use  for  the  water,  and  the 
contract  therefore  clearly  inured  that  such 
contingency  would  terminate  his  obligation, 
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It  ia  al80  to  be  observed  that  tbe  Supreme 
Court  attached  Importance  to  the  fact  that 
the  parties  themselTes  had  so  construed  the 
contract 

We  can  see  nothing  In  section  165S  of  the 
CItU  Code  that  aids  respondent  In  his  con- 
tention.   Therein  It  Is  provided  that — 

"Stipulations  which  are  necessary  to  make 
a  contract  reasonable,  or  conformable  to  us- 
age, are  implied,  in  respect  to  matters  concern- 
ing which  the-  contract  manifests  no  contrary 
intention." 

It  cannot  be  said  that  the  construction 
for  which  appellant  contends  is  unreason- 
able. It  Is,  Indeed,  a  matter  of  common 
loiowledge  that  such  contracts  for  a  definite 
term  of  years  are  quite  common,  and  hence 
It  would  be  fair  to  conclude  that  they  are 
reasonable  for  both  parties.  Moreover,  since 
the  parties  have  expressly  agreed  that  the 
contract  should  continue  for  the  term  of  12 
years,  they  have  manifested  an  Intention 
contrary  to  the  implication  that  respondent 
would  Invoke. 

[4]  Respondent's  other  main  point  is  that 
plaintiff's  only  remedy  for  a  breach  Is  an 
action  for  specific  performance.  But  here^ 
again.  It  must  be  said  that  It  Is  not  so  ex- 
pressly provided  in  the  contract.  If  such  Is 
to  be  the  holding,  it  must  be  by  reason  of 
implication.  It  is  significant,  however,  that 
the  parties  have  used  the  term  "may,"  Instead 
of  "shall"  or  "must,"  and  ordinarily  this 
word  implies  permission,  and  not  a  man- 
date. If  the  parties  had  Intended  to  malie  It 
exclusive,  It  would  have  been  a'  simple  task 
to  so  provide.  Upon  the  theory  that  tbey 
Intended  tbe  remedy  by  specific  performance 
to  be  cumulative,  and  not  exclusive,  it  Is 
easy  to  understand  why  they  mentioned  that 
remedy,  and  not  tbe  other;  for  generally 
specific  performance  would  not  be  allowed  in 
such  instances,  and  the  parties  believed  that 
the  ordinary  action  would  not  afford  "a 
full,  complete,  and  adequate  remedy,"  but 
there  was  no  reason  for  mentioning  the  oth- 
er, which  would  necessarily  be  available  for 
a  breach  of  the  contract.  But,  if  tbey  had. 
intended  to  exclude  the  common-law  action, 
it  is  reasonable  to  suppose  that  they  would 
have  adopted  apt  language  to  effectuate  it 
In  Feeney  &  Bremer  Co.  v.  Stone,  89  Or.  360, 
171  Pac.  569,  the  rule  is  stated  as  follows : 

"Generally  speaking,  the  parties  to  a  con- 
tract for  the  sale  of  personal  property  have 
a  right  to  agree  that  a  defined  remedy  shall  be 
exclusive,  but  in  the  absence  of  language  evi- 
dencing an  intention  to  make  a  given  remedy, 
like  tbe  one  in  question  here,  exclusive  of  sill 
others.  It  Is  treated  as  cumulative  and  permis- 
sive raUier  than  exclusive  and  mandatory." 

As  illustrative  of  Instances  wherein  similap 
language  has  been  regarded  as  authorizing 
an  optional  and  cumulative  remedy  api)el- 
lant  cites  Hefner  v.  Haynes,  89  Iowa,  616, 
67  N.  W.  421;  Cook  t.  Lants,  U6  111.  App. 


472;  Love  r.  Boss,  89  Idwa,  40O,  56  K  W. 
528;  Lolssean  v.  Gates,  31  8.  D.  227,  140 
N.  W.  258,  Ann.  Cas.  19160,  1167;  Mandel 
T.  Butties,  21  Minn.  391. 

As  stated  in  tills  last  case.  It  la  dUBcnlt  to 
see  "why  a  stipulation  that  a  party  may 
have  a  remedy  not  given  by  law  should  be 
held  to  deprive  him  of  one  clearly  given  by 
law,  in  the  absence  of  any  agreement  to  that 
effect" 

Respondent  cites  certain  cases  from  other 
Jurisdictions  which  he  claims  sustain  his 
view,  but  an  examination  will  show  a  marked 
difference  between  those  cases  and  this.  In 
Goes  V.  Northern  Pacific  Hosidtal  Ass'n,  60 
Wash.  2S6,  96  Pac.  1078,  the  language  was 
"shall  be  extended." 

In  Ancrum  v.  Camden  Co.,  82  S.  C.  284. 
64  S.  B.  151,  21  L.  B.  A.  (N.  S.)  1029,  the 
question  was  not  of  remedy,  but  of  liability, 
and  it  was  held  that  since  the  parties  had 
stipulated  In  the  contract  what  the  conse- 
quences should  be  of  a  breach  of  the  agree- 
ment they  were  not  to  be  held  beyond  that 

In  McCready  v.  Lindcnborn,  172  N.  Y.  400, 
66  N.  £>.  208,  tbe  parties  by  their  contract 
provided  "for  the  consequences  of  a  breach" 
and  laid  down  a  rule  to  "admeasure  the 
damages"  and  agreed  when  they  were  to 
be  paid,  and  the  court  properly  held  that 
such  remedy  must  be  exclusively  followed. 
In  that  case  It  Is  to  be  observed  that  the  ob- 
ligation contained  the  words  "shall  and  will 
pay." 

The  question  Involved  In  Stuart  ▼.  Pen- 
nls,  91  Va.  688,  22  S.  E.  609,  and  St  Begls 
Paper  Co.  v.  Santa  Clara  Lumber  Co.,  173 
N.  Y.  149,  65  N.  E.  967,  was  whether  an  ac- 
tion for  spedflc  i)erformance  would  He,  and 
in  neither  was  any  doubt  expressed  that  an 
action  for  damages  might  have  been  brought 

[I]  But  It  It  should  be  thought  that  the 
parties  Intended  to  make  said  remedy  man- 
datory and  exclusive,  it  would  be  unreason- 
able to  suppose  that  they  contemplated  sudh 
to  be  tbe  case  after  that  remedy  had  ceased 
to  be  available.  Having  sold  the  property, 
respondent  could  not  be  compelled  to  specif- 
ically perform.  Upon  the  theory,  therefore, 
that  the  contract  was  to  continue  in  force 
for  12  years,  if  respondent's  position  as  to 
the  exclusive  character  of  the  remedy  can  be 
maintained,  then  after  the  sale  of  tbe  land 
appellant  would  be  without  any  remedy  for  ' 
the  breach  "of  the  contract  a  condition  which 
It  is  hardly  to  be  supposed  the  parties  con^^ 
templated. 

It  may  be  that  it  was  unwise  for  respond- 
ent to  bind  himself  for  so  long  a  period,  but 
we  are,  of  course,  not  concerned  with  that 
If  he  desired  to  be  released  upon  a  sale  of 
the  premises,  he  should  have  so  provided. 
He  did  Indeed  stipulate  that  both  parties 
should  be  released  from  their  obligations  up- 
on certain  ctmtlngencles  as  above  set  forth: 
"If  the  party  of  the  first  part  shall  be  unable 
to  deUver  fruit"  etc.   The  implication  woiM 
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follow,  under  the  femlllar  rule,  that  no  oth- 
er condition  would  affect  the  absolute  prom- 
lee  to  sell  for  the  term  of  12  years.  , 

We  can  understand  bow  difficult  it  may  be 
for  appellant  to  prove  any  future  damage. 
The  eTidmce  may  be  uncertain  even  as  to 
the  extent,  if  any,  that  detriment  has  been 
suffered,  but  we  think  the  complaint  war- 
rants an  opportunity  to  offer  proof  of  its 
elaim. 

The  Judgment  Is  reversed. 

We  concur:  FINCH,  P.  J,;  HART,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [1]  We  find  nothing  In  re- 
spondent's petition  for  a  rehearing  to  affect 
the  views  we  expressed  In  our  opinion  in 
this  case.  The  points  made  herein  were  con- 
tained in  the  former  briefs  and  received  our 
careful  attention.  Of  course,  we  agree  with 
];>etltloner  in  the  statement  of  the  familiar 
rule  that  all  parts  of  a  contract  should  be 
considered  In  the  effort  to  arrive  at  the  In- 
tention of  the  parties.  We  had  and  have 
no  desire  to  ignore  this  fundamental  rule; 
but  manifestly  it  is  Impossible  to  appraise 
the  cumulative  effect  of  all  the  provisions  of' 
the  contract  without  considering  those  pro- 
visions severally.  We  are  satisfied  that,  con- 
struing the  contract  according  to  the  natural 
Import  of  the  terms  used  by  the  parties,  no 
other  conclusion  can  be  readied  than  the 
one  heretofore  announced  by  us.  As  to  the 
form  of  the  judgment,  there  may  be  some 
question  as  to  whether  It  should  not  specif- 
ically direct  the  lower  court  to  overrule  the 
demurrer  and  i)ermlt  defendant  to  answer. 

The  petition  for  rehearing  is  therefore  de- 
nied, and  the  Judgment  heretofore  entered 
Is  modified  so  as  to  read  as  follows: 

"The  judgment  is  reversed,  with  directions  to 
the  lower  court  to  overrule  the  demurrer  and 
permit  defendant  to  answer." 


BECKER  V.  SUBMARINE  OIL  CO. 
(Civ.  3565.) 

(District  Court  of  Appeal,  Second  District, 
Diviaon  2,  CaUfomia.  Dec.  19,  1021.  Hear- 
ing Denied  by  Supreme  Court  Feb.  16,  1922.) 

I.  Laadlord  and  tenant  «=3S3(I)— Perpetuities 
«s»6(l7)— Right  of  renewal  In  pArpetulty 
•nforeeable. 

While  leases  which  are  Intended  to  be  re- 
newable in  perpetuity,  if  at  all  uncertain  In 
that  regard,  win  be  construed  as  Importing 
but  one  renewal,  provisions  for  perpetual  re- 
newals at  the  option  of  the  lessee  are  enforce- 
able, where  it  is  clearly  the  intention  of  the 
parties  that  the  lessee  shall  have  that  right. 
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2.  Mines  and  minerals  9=s>79— Lease  held 
give  right  of  perpetual  renewal. 

An  oil  lease,  "to  have  and  to  hold  the  same 
unto  the  party  of  the  second  part,  his  heirs 
and  assigns,  for  the  term  and  period  of  10 
years  from  date  hereof,  with  the  right  of  re- 
newal for  a  further  term  of  10  years  at  the 
end  of  such  term,  or  at  the  end  of  any  sub- 
sequent term  for  which  It  may  be  renewed," 
held  to  give  lessee  right  of  renewal  in  per- 
petuity. 

3.  Mines  and  minerals  «a>75— Wrlttan  notloe 
sufflolent  to  extend  lease. 

Written  notice  of  intent  to  exercise  right 
of  renewal  was  all  that  was  necessary  to  ex- 
tend an  oil  lease  giving  lessee  right  of  renewal 
in  perpetuity. 

4.  Mines  and  minerals  9=>7S( I)— Agreement 
to  drill  additional  ell  wells  not  Implied. 

There  was  no  implied  agreement  to  drill 
oil  wells  in  addition  to  those  specified  in  an 
oil  lease,  in  which  it  was  agreed  that  S  wells 
should  be  drilled  within  90  days  and  10  wells 
within  one  year,  on  pain  of  forfeiture,  nothing 
being  left  to  implication. 

5.  Mines  and  minerals  $=>78(  I )— Covenant  de- 
manding reasonable  diligence  In  development 
Implied. 

In  the  absence  of  express  and  definite  stip- 
ulation in  an  oil  lease  as  to  the  measure  of 
diligence  to  be  used  in  development,  an  im- 
plied covenant  exists  demanding  reasonable 
diligence,  and,  in  determining  whether  or  not 
other  wells  should  have  been  drilled,  considera- 
tion must  be  given  to  the  result  of  operations 
on  adjacent  premises,  extent  of  subterranean 
oil  reservoir,  contour,  quantity,  qnality,  etc. 

6.  Mines  and  minerals  «=378( I)— Diligence  re- 
qnlred  of  lessee  defined. 

Iiessee  in  an  oil  lease  has  a  right  to  regard 
his  own  interest,  as  well  as  that  of  lessor,  and 
the  diligeuce  required  of  him  involves  such  a 
course  of  conduct  on  his  part  as  operators  of 
ordinary  diligence  would  pursue,  haying  in  mind 
the  securing  of  financial  benefits  sought  by 
both  parties;  and  to  warrant  a  forfeiture  for 
lack  of  diligence  it  must  affirmatively  appear 
that  the  lack  of  diligence  Is  both  certain  and 
substantial. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  Merle  J.  Rogers,  Judge. 

Action  by  Agnes  S.  Becker,  as  admlnlstra- 
trlx  of  the  estate  of  Henry  L.  Williams,  de- 
ceased, against  the  Submarine  Oil  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Afilrmed. 

O.  H.  Gould  and  Harry  W.  T.  Ross,  both 
of  Santa  Barbara,  for  appellant 

John  C.  Benton,  of  Santa  Barbara,  for 
respondent. 

CRAIG,  J.  In  1908  a  lease  of  certain  land 
In  Santa  Barbara  county  was  made  by  Henry 
li.  Williams,  then  the  owner,  to  Thomas  D. 
Wood.  Plaintiff  Is  the  administratrix  of  the 
estate  of  Williams,  and  defendant  Is  the  buc- 
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ressor  in  Interest  by  two  aBslgnmentB  of 
Wood.  The  contention  centers  ap<m  a  clanae 
of  the  lease  which  reads  as  follows : 

'^o  have  and  to  hold  the  same  onto  the  par- 
t7  of  the  second  part,  his  heirs  and  assigns,  for 
the  term  and  period  of  10  years  from  date 
hereof  with  the  right  of  renewal  for  a  further 
term  of  10  years  at  the  end  of  such  term,  or 
at  the  end  of  any  subsequent  term  for  which 
it  may  be  renewed." 

It  is  farther  prorided  that  the  lessee  shall 
drill  certain  wells  upon  the  property  and 
shall  pay  certain  royalties  to  the  lessor. 
These  obllgattons  werefnlfllled  by  the  lessee 
But  the  complaint  alleges  that  the  defendant 
has  not  developed  or  prospected  for  oil  npon 
any  part  of  the  premises  for  more  than  10 
years  nor  further  east  than  600  feet  from 
the  westerly  end  of  the  premises  leased.  No 
express  prorlslon  of  the  lease  is  claimed  by 
appellant  to  require  such  development,  but 
she  contends  that  an  implied  covenant  exists 
which  required  the  lessee  to  diligently  pros- 
pect for  oil  upon  the  premises  and  that  the 
evidence  shows  a  failure  to  perform  this  im- 
plied agreement. 

Before  the  expiration  of  the  first  10-year 
period  of  the  lease,  the  lessee  notified  the 
lessor  that  it  exercised  its  option  of  renewal. 
Before  the  expiration  of  the  next  preceding 
term  the  defendant  served  a  written  notice 
upon  the  plaintUf  stating  that  defoidant 
elected  to  exercise  its  "right  of  renewal  for 
a  further  term  of  10  years."  Respondent 
contends  that  this  notice  extended  the  term. 
Appellant  claims  that  a  provision  for  a  re- 
newal of  a  lease  in  perpetuity  is  against 
public  policy  and  will  be  construed  as  pro- 
viding for  but  one  renewal  and  therefore  the 
defendant  is  now  holding  over  without  right 
after  the  expiration  of  its  renewal  of  term 
of  10  years. 

[1]  It  is  true  that  while  not  within  the 
purview  of  the  rule  against  perpetuities, 
leases  which  may  have  been  intended  to  be 
renewable  in  perpetuity,  if  at  all  uncertain 
in  that  regard,  will  be  construed  as  import- 
ing but  one  renewal.  This  principle  is  an- 
nounced in  Diffoiderfer  v.  Board,  etc.,  120 
Mo.  447,  25  S.  W.  542,  and  Syms  v.  Mayor  of 
New  Tork,  106  N.  Y.  153,  11  N.  E.  369.  How- 
ever, In  each  of  these  cases  the  language  of 
the  lease  was  sufficiently  uncertain  to  permit 
of  the  application  of  the  rule. 

[2-41  On  the  other  hand,  a  clause  providing 
for  perpetual  renewals  at  the  option  of  the 
lessee  is  held  to  be  enforceable  when  it  ap- 
pears that  It  was  clearly  the  intention  of  the 
parties  that  the  lessee  should  have  that 
rlgjht  Bums  v.  City  of  New  York,  213  N. 
Y.  516,  108  N.  B.  77,  Ann.  Cas.  1916C,  1093 ; 
Blackmore  v.  Boardman,  28  Mo.  420.  This 
provision  is  also  clearly  stated  in  Diffender- 
fer  V.  Board,  supra.  In  the  Instant  case  the 
language  is  so  plain  that  no  room  is  left  for 
ecmstroction.    The  parties  have  made  it  dear 


that  it  was  their  intention  that  the  lessee 
should  have  the  right  of  renewal  in  perpetu- 
ity. The  lessee  exercised  his  right  by  giving 
the  lessor  a  written  notice  to  that  effect. 
This  was  all  that  was  necessary  to  extend 
the  lease  for  another  term.  Howell  v.  City 
of  Hamburg,  165  Cal.  1T2,  131  Pae  130; 
Wiener  v.  Orafl!,  7  Cal.  App.  580,  95  Pac.  167. 
This  lease  contains  the  following  stipula- 
tion, assuring  and  at  the  same  time  limiting 
the  right  of  the  lessor  to  dedare  a  f  orf  dture : 

"It  is  further  agreed  that  the  party  of  the 
second  part  shall  complete  three  wells  within 
90  days  from  the  date  hereof  snd  10  wells 
within  one  year,  and  the  failure  on  the  part  of 
the  party  of  the  second  part  to  comp^  with 
any  of  the  terms  of  this  agreement  or  sn  aban- 
donment of  work  for  60  days  shall,  at  the  op- 
tion of  the  first  party,  work  a  foifeitnre  of 
this  lease  and  the  parties  of  the  first  and 
third  parts  may  upon  a  30  days'  written  notice 
re-enter  said  premises  and  remove  all  persons 
therefrom." 

Acme  Oil  &  Mining  Go.  v.  Williams,  140 
Cal.  681.  74  Pac.  296,  goes  no  farther  than 
to  hold  that  in  an  oil  lease  which  provides 
for  the  drilling  of  certain  wells — 

*  "There  is  an  implied  covenant,  not  only  that 
the  wells  be  sunk,  but  that  if  ^  is  produced . 
in  paying  quantities  tbey  will  be  dOigentiy  op- 
erated for  the  best  advantage    *    *    *    of  the 
lessee  and  lessor." 

It  does  not  state  the  proposition  that- 
there  is  an  implied  covenant  to  sink  more 
wells  than  those  specified.  In  the  instant 
case  the  required  numbw  of  wells  were 
drilled  within  the  period  provided,  and  no. 
complaint  is  made  that  diligence  waa  not 
shown  In  their  operation.  But  it  is  con- 
tended that  the  law  implies  an  agreement  to 
add  other  wells  in  addition  to  those  stipn- 
lated  by  the  parties.  Mcintosh  v.  Robb,  cited 
by  appellant.  Is  also  a  case  where  the  lessee 
for  a  period  of  a  year  and  a  half  had  failed 
to  operate  the  mine  in  dispute  and  to  pay  the 
royalties  agreed  upon,  and  the  Aedslon  Is 
squarely  placed  upon  the  ground  of  the  de- 
faults by  the  lessee  in  complying  with  ex- 
press covenants. 

Another  case  relied  npon  by  appellant  Is 
Indiana  Oil,  Gas  ft  Development  Co.  v.  Mc- 
(irory,  42  Okl.  136,  140  Pac  610.  The  lease 
there  is  construed  as  containing  no  agree- 
ment as  to  how  the,  development  was  stipu- 
lated to  be  done  by  the  lessee  beyond  one 
that  drilling  should  "commence  within  90 
days  from  the  date  of  said,  lease."  The 
measure  of  the  diligence  to  be  used  by  the 
lessee  was  not  agreed  upon  by  the  parties 
and  in  the  absence  of  such  an  agreement  ah 
implied  covenant  to  use  reasonable  diligence 
in  the  development  of  the  property  men- 
tioned was  held  to  exist.  But  where,  as  in 
the  case  at  bar,  the  parties  have  defined  the 
measure  of  diUgenoe  to  be  required  of  the 
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leasee,  tbe  case  last  referred  to  la  not  In 
point. 

This  lease  xmder  consideration  by  us  made 
definite  provision  for  the  development  work 
which  the  lessee  is  reqnired  by  its  terms  to 
do.  The  parties  left  nothing  to  Implication. 
To  remove  all  donbt  in  that  regard,  they 
have  also  made  a  clear  stipnlation  concerning 
the  conditions  nnder  which  there  may  be  a 
forfeiture  of  the  lease.  Where  It  appears,  as 
It  does  here,  that  the  parties  considered  the 
matter  of  forfeiture  and  agreed  as  to  what 
acts  or  omissions  on  the  part  of  the  lessee 
dionld  give  the  lessor  tbe  right  to  dalm  a 
lorttitate,  and  where  It  further  appears  that 
their  minds  hare  met  upon  tbe  character 
and  amount  of  tbe  drilling  for  oil  that  the 
lessee  must  do,  it  would  be  usurping  tbe 
Tight  of  the  parties  to  contract  for  the  court 
to  insert  other  requirements  and  provisions 
concerning  these  Important  considerations. 
Tbe  coart  found  that  the  defendant  "has 
fnlly  performed  the  covenants  by  said  lessee 
to  be  performed,"  and  it  is  not  claimed  that 
there  was  a  default  in  the  matter  of  comT 
pUance  with  any  express  covenants.  But  it 
Is  contended  by  appellant  that  the  evidence 
is  insufficient  to  sustain  this  finding,  because 
of  alleged  default  in  the  performance  of  an 
Implied  covenant  to  drill  other  wells  than 
those  spedfled  in  the  lease  and  generally  to 
continue  prospecting  and  developing  the 
property  for  oil.  In  Phillips  v.  Hamilton, 
17  Wyo.  41,  95  Pac.  846,  and  Gadbnry  v.  Ohio 
&  I.  Consol.  Natural  &  Illuminating  Oas  Co., 
102  Ind-  9,  67  N.  E.  269,  62  li.  B.  A.  80R,  the 
court  held  an  implied  covenant  to  exist  of  the 
character  contended  for  by  appellant;  but 
these  were  cases  In  which  the  parties  them- 
selves had  done  nothing  more  than  to  stipu- 
late that  the  lessee  would  prosecute  the  work 
of  development  with  reasonable  diligence  and 
luid  left  for  Implication  the  measure  of  dili- 
gence to  be  used  In  carrying  out  such  agree- 
ments. 

[I,  S]  Proof  that  tbe  lessee  had  drilled  no 
other  wells  than  the  10  sunk  during  the  first 
term  is  not  sufficient  to  establish  a  lack  of 
reasonable  diligence.  As  a  net  result  of  con- 
sideration of  the  cases  which  hold  that,  in 
tbe  absence  of  express  and  definite  stipula- 
tion as  to  the  measure  of  diligence,  an  im- 
plied covenant  exists  demanding  reasonable 
diligence  in  the  dievelopment  of  the  premises 
leased.  It  may  be  fairly  said,  In  determining 
whether  or  not  other  wells  should  have  been 
drilled,  consideration  must  be  given  to  a 
number  of  facts  regarded  collectively.    Some 


of  these  are :  The  result  of  oil  operations  on 
adjacent  premises;  the  extent  of  tbe  sub- 
terranean oil  reservoir;  also  its  character 
and  contour  as  afTectlng  the  question  of 
drainage  to  and  from  the  property  in  ques- 
tion; market  conditions;  the  quantity  and 
quality  of  oil  thus  far  produced;  the  pros- 
pects for  farther  production  as  indicated, 
and  the  knowledge  possessed  by  those  exx>ert 
in  locating  oil  bodies;  the  demands  made 
upon  the  lessee  In  the  maintenance  of  the 
weUs  already  drilled,  and  his  diligence  In 
operating  them  to  secure  the  greatest  pos- 
sible production.  The  record  contains  no 
information  concerning  many  of  these  im- 
portant considerations.  lieases  are  intended 
for  the  benefit  of  both  parties.  The  lessee 
has  a  right  to  regard  his  own  interest  as  well 
as  that  of  the  lessor.  In  short,  the  diligence 
required  of  the  leasee  tnvolvee  such  a  conrse 
of  conduct  vcpaa  his  part  as  operators  of 
ordinary  diligence  would  pursue  having  in 
mind  the  securing  of  the  fli^ancia]  benefits 
sought  by  both  lessor  and  lessee.'  To  war- 
rant a  forfeiture  upon  this  ground  in  any 
case  it  must  appear  afilrmatlvely  from  all 
tbe  drcnmstances  that  the  lack  of  diligence 
"is  both  certain  and  substantial."  Brewster 
T.  Lanyon  Zinc  Oo.,  140  Fed.  810,  72  O.  O. 
A.  213. 

The  transcript  shows  that  the  defendant 
company  had  expended  about  $100,000  upon 
the  property,  and  that  the  wells  never  pro- 
duced any  more  oil  than  enough  to  i)ay  ex- 
penses; no  dividends  had  ever  l>een  paid; 
that  Its  wells  had  become  Impaired  through 
the  accumulation' of  sand,  and  the  company 
efTectlvely  relieved  these  conditions;  that  it 
sutFered  misfortunes  in  the  loss  through  the 
elements  of  its  wharves  and  most  of  its 
wells ;  that  it  made  one  attempt  to  obtain  oil 
In  the  eastern  part  of  the  territory  (in 
which  appellant  especially  Insists  exploration 
edionld  have  been  carried  on),  which  results 
in  failure;  and  that  another  party  made  a 
like  attempt,  with  similar  fruitless  results, 
near  the  eastern  line.  We  cannot  say  that 
tbe  evidence  presented  would  not  Justify  the 
trial  court  In  conclnding  that  there  had  been 
no  breach  of  covenant,  even  assuming  the 
existence  of  the  Implied  one  contended  for 
by  appellant,  and  in  further  finding  that 
tbere  had  been  no  default  on  the  part  of 
lessee  warranting  forfeiture. 

The  Judgment  Is  affirmed. 


We      concur: 
WORKS.  J. 


riNIiATSON,      P.      J.; 
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WOLTZ  V.  E.  P.  HUTTON  &  CO.    (Civ.  3752.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tision  1,  California.  Dec.  22,  1921.  Hearing 
Denied  by  Supreme  Court  Feb.  20,  1922.) 

1.  Trover  and  conversion  e=>A9  —  Statutory 
rule  of  damage*  applicable  to  ooaversien  of 
oil  stock. 

CiT.  Code,  t  8336,  authorizing  recovery,  by 
a  plaintiff  who  exercises  reasonable  diligence, 
of  the  greatest  marlcet  value  of  the  property 
at  any  date  between  the  conversion  and  the 
commencement  of  the  action,  applies  to  an 
action  for  the  conversion  of  oil  stock  by  brok- 
ers of  the  plaintiff. 

2.  Brokers  ®=>35— Plaintiff  held  never  to  have 
become  owner  of  stock  ordered  by  defendant 
brokers  for  him,  so  that  they  were  not  liable 
for  its  oonversion. 

Where  plaintiff  directed  defendants,  as  stock- 
brokers, to  purchase  for  him  certain  oQ  8to<&, 
expressly  stipulating  that  the  purchase  should 
be  governed  by  the  rules  of  the  exchange  where 
executed,  and  the  brokers  contracted  for  the 
purchase  of  such  stock  on  the  New  York  Stock 
Bxchange,  whose  regulations  and  customs  pro- 
vided that  such  contracts  should  not  be  con- 
Bumated  until  the  day  following  that  of  pur- 
chase, at  which  time  the  stock  was  to  be  de- 
livered on  payment  of  the  purchase  price,  but 
on  the  day  of  purchase  the  brokers,  after  plain- 
tiff refused  to  put  up  more  margin,  contracted 
to  sell  an  equal  amount  of  the  stock,  which 
offset  their  purchase,  so  that  the  stock  was 
never  delivered,  the  plaintiff  never  became  the 
owner  of  the  stock  and  it  never  came  into  de- 
fendants' possession,  so  that  defendants  were 
not  liable  for  its  conversion. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    J.  P.  Wood,  Judge. 

Action  by  Fred  Woltz  against  B.  F.  Htitton 
&  Co.  for  the  conversion  of  oil  stock.  Judg- 
ment for  the  plaintiff,  and  defendants  appeal 
Keversed. 

John  A.  Percy,  of  San  Francisco,  and  Ben- 
jamin B.  Page,  Arthur  C.  Hurt,  and  Eugene 
v.  Williama,  all  of  Los  Angeles,  for  appel- 
lants. 

Maurice  C.  Sparling  and  Edward  G.  Deery, 
both  of  Los  Angeles,  for  respondent. 

SHAW,  J.  Action  for  the  alleged  conver- 
sion by  defendants  of  certain  oil  stock  owned 
by  plaintiff.  Plaintiff  had  Judgment,  from 
which  defendants  appeal. 

It  appears  that  at  the  times  in  question 
defendants  were  engaged  in  the  business  of 
stockbrokers,  having  offices  In  both  the  city 
of  Los  Angeles  and  the  city  of  New  York; 
that  prior  to  August  7,  1919,  they  had.  In 
acting  for  plaintiff,  bought  and  sold  stock 
for  his  account,  as  a  result  of  which  he,  on 
August  7tb,  had  on  deposit  with  defendants 
the  sum  of  $850,  at  which  time  he  gave  to 
d^endantg,  at  their  Los  Angeles  office,  a 
written  order  to  buy  for  him  50  shares  of 


Mexican  Petroleum  stock  at  the  market 
price ;  that  thla  order,  containing  a  provision 
that  "It  la  understood  and  agreed  that  all 
purchases  and  sales  made  by  us  for  yon  are 
subject  to  the  rules,  regulations,  and  customs 
of  the  exchange  or  board  of  trade  where  or- 
der is  executed,"  was  given  by  plaintiff  t» 
defendants'  telephone  operator,  who  immedi- 
ately transmitted  the  same  by  wire  to  de- 
fendants' New  Yoi^  office,  which  execut- 
ed with  the  sellers,  Carlisle,  MelUck  &. 
Co.,  who  were  New  York  stockbrokers,  a  con- 
tract for  the  purchase  at  $181  per  share; 
that  the  execution  of  the  or^er  in  accordance 
with  his  Instructions  was  promptly  reported 
to  plaintiff;  that  later,  on  the  same  day, 
defendants'  manager,  upon  learning  of  the 
matter,  notified  plaintiff  that  the  acceptance 
of  the  order  was  a  mistake^  for  the  reason 
that  the  margin  deposited  was  Insufficient 
to  protect  BO  large  a  deal,  and  demanded  an 
additional  deposit  of  $1,000,  which  plaintiff 
refused  to  make:  that  thereupon  the  mana- 
ger told  plaintiff  they  would  sell  the  stock, 
and  immediately,  through  defendants'  New 
York  office,  sold  the  50  shares  of  Mexican 
Petroleum  stock  at  the  then  market  price  of 
$171  per  share,  which  sole  was  made  to  the 
brokers  through  whom  the  purchase  was 
made,  namely  Carlisle,  Mellick  &  Co.,  notice^ 
of  which  fact  was  given  to  plaintiff  on  the- 
morning  of  the  following  day ;  that  the  price 
of  the  stock  continued  to  depreciate,  reaching 
a  price  of  $163  per  share  on  August  2l8t,  and 
thereafter  the  market  price  advanced  to  $264 
per  share  on  October  2,  1919. 

Plaintiff,  claiming  that,  as  provided  in  sec- 
tion 3336,  Civil  Code,  he  had  prosecuted  his 
action  with  reasonable  diligence,  sought  re- 
covery of  the  difference  betwen  the  value 
of  the  property  at  the  date  of  the  alleged 
conversion,  to  wit,  August  7,  1919,  and  the- 
highest  market  value  thereof  prior  to  the 
commencement  of  the  action  on  December  10, 
1919. 

[1]  The  court,  upon  sufficient  evldence,^ 
found  the  action  had  been  prosecuted  with 
reasonable  diligence,  and,  as  prayed  for,  gave 
Judgment  for  plaintiff,  as  provided  In  section 
3336,  Civil  Code,  for  the  difference  between 
the  price  at  which  the  stock  was  purchased 
and  the  highest  market  price,  which  on  Oc- 
tober 2d  was  $264  per  share.  That  such  arbi- 
trary rule  fixing  the  measure  of  damages  for 
conversion  of  personal  property  Is  applicable 
to  the  case  seems  to  be  well  settled  by  the 
decisions  of  this  state.  See  Dent  v.  Holbrooli:, 
54  CaL  145;  Fromm  v.  Sierra  Nevada  S.  M, 
Co.,  61  Cal.  629;  and  Potta  v.  Paxton,  171 
Cal.  493,  153  Pac.  057. 

In  support  of  the  Judgment  the  court  found 
that  at  12:30  o'clock  p.  m.  on  August  7.  1919, 
plaintiff  was  the  owner  of  50  shares  of  Mex- 
ican Petroleum  stock  of  the  value  of  $9,050, 
which  said  shares  were  then  in  the  posses- 
sion  of  defendants;  that  on  said  day  and  at. 
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Bald  time  defendants  wrongfully  converted  1  Sup.  Ct  200,  27  L.  Ed.  139;  Hilmer  t. 
paid  sliarea  of  stock  to  their  own  use.  Appel- 
lants' chief  contention  is  that  such  fiudings 
are  not  supported  by  the  evidence,  for  the 
reason  that  there  is  no  evidence  thf^t  plaintiff 
was  the  owner  of  the  stock  in  question,  or 
that  the  same  was  at  any  time  in  the  posses- 
tdon  of  defendanta 

[2]  It  appears  from  the  undisputed  evi- 
dence that  plaintiff  in  writing  stipulated  that 
the  purchase  of  the  stock  ordered  should  be 
subject  to  the  rules,  regulations,  and  customs 
of  the  stock  exchange  where  the  order  was 
executed;  that  the  purchase  was  made  on 
the  New  York  Stock  Exchange,  the  rales, 
regulations,  and  customs  of  which  provided 
that  such  contracts  were  not  to  be  consum- 
mated until  the  day  following  that  of  the 
purchase,  at  which  time  the  transaction  was 
to  be  closed  by  the  seller  delivering  the  stock 
upon  payment  therefor  by  the  purchaser. 
In  accordance  with  these  rules  and  customs, 
defendants,  as  agents  of  plaintiff,  on  August 
7th,  entered  into  the  contract  with  Carlisle, 
Helllck  &  Co.,  whereby  the  later  agreed  that 
on  August  8th  they  would  deliver  to  defend- 
ants 50  shares  of  stock  upon  payment  In 
cash  therefor.  Defendants,  however,  never 
paid  for  the  stock,  without  which  no  title 
or  right  to  possession  was  acquired.  Hilmer 
T.  Hills,  138  CaL  134,  70  Pac.  1060.  Mo  stock 
was  ever  delivered  to  them,  without  which 
the  doctrine  announced  in  Markham  v.  Jau- 
don,  41  N.  Y.  235,  as  to  the  rights  of  a  pledg- 
or of  stock  bought  on  margin.  Is  inapplicable. 
The  contract,  clearly  executory  in  its  nature, 
was  never  executed,  for  the  reason  that  de- 
teidants,  as  plaintiff's  agents,  whether  right- 
fully or  wrongfully  is  Immaterial,  refused  to 
consummate  the  deal  made  for  their  prin- 
cipal with  Carlisle,  Mellick  ft  Co.,  but  In- 
stead, on  the  day  of  the  purchase,  sold  to 
them  a  like  number  of  shares  of  stock  at  |171 
jfet  share,  the  effect  of  which  was  by  mutual 
consent  to  rescind  and  cancel  the  contract, 
in  consideration  of  which  defendants  paid  to 
Carlisle,  Mellick  &  Co.  the  difference  in  price 
oC  the  stock  as  purchased  and  that  at  which 
it  was  sold.  Obviously,  if  defendants  ac- 
quired no  title  or  right  to  {Mssession  of  the 
stock,  plaintiff  could  have,  as  against  them, 
neither  title  nor  right  of  possession,  and  hence 
he  could  not  maintain  an  action  for  the  con- 
version of  the  same. 

The  agreement  made  by  defendants  with 
Carlisle,  Mellick  &  Co.  was  an  executory  con 


Hills,  supra. 
The  judgment  is  reversed. 

We  concur:  CONEEY,  P.  J.;  JAMES,  J. 


LEAK  V.  COLBURN.     (Civ.  2385.) 

(District   Court    of   Appeal,   Third   District, 
Oalifornia.     Dec  28,  1921.     Hearing  De- 
nied by  Supreme  Court  Feb.  23,  1922.) 

1.  Appeal  and  error  <3=9 1 01 1  (I)— Findings  on 
oonflicting  testimony  not  disturbed. 

Finding  of  facts  by  the  trial  court  on  con- 
flictiiig  evidence  cannot  be  disturbed  on  appe^ 

2.  Evidence  i3=»424— Rule  as  to  iwroi  avideioo 
Inapplicable  to  aotion  betweea  one  party 
and  third  person. 

The  rule  prescribed  by  Code  Civ.  Proc.  i 
1856,  as  to  admissibility  of  parol  evidence 
changing  terms  of  written  agreement,  is  inap- 
plicable in  a  controversy  between  one  of  the 
parties  to  tlie  writing  and  a  third  party. 

3.  Appeal  and  error  <S=3l058(2)— No  prejudice 
from  exclusion  of  evidence  subsequently  ad« 
mitted. 

Buling  ont  testimony,  afterwords  admitted, 
was  not  prejudicial 

4.  Appeal  and  error  «s>22l— No  error  In  fall* 
Ing  to  relieve  from  forfeiture  of  oontraet  In 
absence  of  pnyer  or  request 

In  action  to  declare  forfeited  an  agreement 
to  sell  real  property,  defendant  cannot  com- 
plain that  trial  court  did  not  give  him  an  op- 
portunity to  pay  the  amount  due  the  plaintiff, 
where  he  did  not,  by  the  answer,  motion,  «r 
oral  suggestion,  ask  the  court  to  grant  such 
relief,  though  the  court,  in  the  absence  of  the 
parties,  suggested  that  if  he  had  autliority  to 
do  so,  he  would  give  the  defendant  10  days  in 
which  to  make  such  payment. 

5.  Vendor  and  purchaser  €s>335 — Court  may 
relieve  vendee  from  forfeiture  of  contract. 

Forfeiture  of  rights  of  vendee  under  a  con- 
tract of  sale  of  land  will  be  considered  only 
when  time  is  of  the  essence  of  the  contract, 
and  facts  may  be  shown  under  which  the  court 
will  relieve  the  vendee  from  a  forfeiture,  even 
where  time  is  of  the  essence  of  the  contract. 

Appeal  from   Superior  Court,   Stanislaus 
County;  !>.  W.  Fulkerth,  Judge. 
Action  by  L.  W.  Leak  against  Lynn  H.  Ool- 


ttact  which,  subject  to  the  payment  therefor,  I  burn.    Judgment  for  plaintiff,  and  defendant 
omtemplated  the  deUvery  at  a  future  time  of  appeals.    Affirmed. 


the  stock  so  agreed  to  be  purchased.  This 
payment  was  not  made  and  the  stock  was 
never  delivered,  and  hence,  as  defendants 
never  acquired  the  stock  or  right  thereto, 
they  could  not  be  guilty  of  its  conversion. 
Cardlnell  v.  Bennett,  62  CaL  476;  Yukon 
Biver,  etc,  Co.,  v.  Gratto,  136  CaL  538,  69 
fac.  252;  Clarkson  v.  Stevens,  106  U.  S.  605, 


Andrew  Johnston  and  W.  Cobum  Cook, 
both  of  Turloclt,  for  appellant. 

Wm.  N.  Oraybl^  of  Turlock,  for  respond- 
ent 

FINCH,  P.  J.  The  plaintiff  recovered 
judgment  declaring  forfeited  his  agreement 
to  sell  certain  real  property  to  the  defendant 
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and  roBtorlng  fhe  plaintiff  to  the  poEBesslon 
thereof. 

Prior  to  the  exficntloii  of  the  agreement 
the  plaintiff  had  conveyed  the  property  to 
the  defendant  for  the  sum  of  $2,200,  a  part 
of  which  had  been  paid.  For  reasons  not 
material  and  concerning  which  the  parties 
are  not  In  agreement,  tiie  defendant  recon- 
veyed  the  property  to  the  plaintiff,  and  the 
contract  In  qnestlon  here  was  execnted,  by 
the  terms  of  which  the  plalntlfl  agreed  to 
conrey  the  property  to  the  defendant  nixm 
payment  by  the  latter  of  $1,620.80  In  install- 
ments of  $15  a  month,  with  Interest  at  7  per 
cent  per  annum,  payable  annually.  The 
agreement  was  dated  October  10,  1917.  The 
defendant  made  the  payments  up  to  and  In- 
cluding that  of  July,  1918,  but  he  paid  no 
Interest  due  under  the  contract  He  claimed 
credit  for  the  additional  sum  of  $109.76  paid 
for  the  plaintiff's  benefit  This  claim  need 
be  glren  no  further  consideration,  however, 
because  its  allowance  would  leare  him  stUl 
In  default  on  January  28,  1020,  when  the 
complaint  was  filed. 

The  appellant  contends  that  he  was  en- 
titled to  a  credit  of  $S00  as  his  share  of  the 
proceeds  of  a  sale,  alleged  to  have  been  made 
by  the  plaintiff,  of  20  acres  of  land  described 
aa  lot  6,  In  which  the  defendant  claimed  an 
Interest  By  written  agreement  between  the 
parties  dated  October  23,  1017,  the  plaintiff 
agreed  to  pay  the  defendant  ${S00  whai  tbe 
foimer  sold  lot  6.  The  agreement  contained 
fhe  following: 

"This  agreement  is  binding  for  one  year 
from  date  and  if  the  ranch  is  not  sold  within 
one  year  from  date  this  agreement  is  null  and 
void,  and  all  interest  of  the  party  of  the  sec- 
ond pert  is  canceled  It  the  ranch  is  not  sold 
within  said  time." 

This  agreement  was  one-sided  in  that  it 
imposed  no  obligation  upon  the  plaintiff  to 
sell  the  land  within  the  year  and  left  it 
within  his  power  to  wholly  defeat  whatever 
interest  the  defendant  had  therein  by  falling 
to  sell  the  land  during  the  time  specified. 
The  appellant  contends  and  respondent  de- 
nies that  lot  S  was  so  sold. 

The  plaintiff  owned  an  adjoining  20  acres 
described  as  lot  4.  December  14,  1917,  he 
entered  Into  two  written  agreements  with 
Florence  V.  Cheney.  By  the  first  he  agreed 
to  sell  her  lot  4.  The  second  was  in  the 
form  of  a  lease  to  her  of  lot  5  for  a  term 
ending  December  1,  1918,  with  an  option  to 
purchase  the  land,  on  terms  stated  in  the 
agreement,  at  any  time  during  the  life  of  the 
lease.  It  fairly  a^jears  from  uncontradict- 
ed evidence  that  in  their  oral  negotiations 
leading  up  to  the  execution  of  these  agree- 
ments the  parties  thereto  had  come  to  the 
understanding  that  the  plaintiff  was  to  exe* 
cute  an  agre<>ment  of  sale  of  both  lots  to 
Mrs.  Cheney,  but  that  no  consideration  had 
passed  between   them.     The  plaintiff,  how- 


ever, prepared  agreements  in  the  form  stat- 
ed, and,  while  they  were  not  satisfactory  to 
Mrs.  Cheney,  she  signed  them  with  knowl- 
edge of  their  provisions.  Under  fhe  drcnm- 
stances  stated,  the  plaintiff  was  not  legally 
bound  by  the  oral  nnderstanding  to  Axecute 
an  agreement  to  sell  lot  6  to  Mrs.  Cheney, 
and  it  must  be  assumed  that  the  parties  sub- 
stituted the  lease  contract  for  the  prior  oral 
understanding  as  to  lot  6. 

[I]  Mrs.  Cheney  and  her  hnsband  testlfled, 
though  rather  Indeflnltdy,  that  she  exer- 
cised the  option  to  purchase  lot  5  at  an  early 
period  within  the  life  of  the  lease  contract 
This  testimony  was  squarely  contradicted  tqr 
that  of  the  plaintiff,  who  testified  further 
that  she  did  not  indicate  to  him  'in  any  way 
that  she  wished  to  exercise  her  option  to 
purchase.  *  *  *  On  the  contrary  she  wanted 
to  give  it  up  and  cancel  her  agreements" — 
and  that  the  option  had  not  been  exercised 
or  the  land  sold  np  to  the  time  of  the  trial. 
From  this  confilcting  testimony  the  ooorf 
found  that  lot  6  had  not  been  sold,  and  aaCh 
finding  cannot  be  disturbed  on  this  appeal. 

The  court  f  onnd  that  at  the  time  of  the 
execution  of  the  contract  of  October  28, 1917, 
the  defendant  did  not  own  or  have  any  in- 
terest In  lot  B.  This  finding  is  attacked  as 
unsupported  by  the  evidence.  It  is  at  least 
doubtful  whether  this  finding  is  sustained  by 
the  evidence.  The  finding  is  not  necessary 
to  support  the  judgment,  however,  becanse  - 
If  the  lot  was  not  sold  within  the  year  speci- 
fied the  defendant  was  not  entitled  to  the 
$500  payment  provided  for  in  the  contract 

[2,  S]  The  agreement  to  sell  lot  4  to  Mrs. 
Cheney  provides  for  the  giving  of  a  mort- 
gage by  her  to  plaintiff  on  other  property  to 
secure  payment  of  $1,000  of  the  purchase  price 
of  that  lot  Mrs.  Cheney  testified  that  the 
mortgage  so  inrovided  for  was  made  "as  a 
part  payment  on  the  40.  The  whole— every- 
thing was  Included."  The  court  struck  out 
this  testimony,  saying:  "The  contract  pro- 
vides for  that  and  you  cannot  change  the 
terms  of  a  written  agreement  by  some  oral 
understanding  or  oral  agreement."  This  rul- 
ing is  assigned  as  error.  The  court  for  the 
moment,  seems  to  have  been  unmindful  of 
the  fact  that  the  controversy  was  not  be- 
tween the  parties  to  the  contract  mentioned, 
and  that  therefore  the  rule  prescribed  by  sec- 
tion 1856  of  the  Code  of  Civil  Procedure  wai 
not  applicable.  The  court  freely  admitted 
evidence  as  to  the  oral  negotiations  and  un- 
derstanding of  the  parties  to  the  tease  con- 
tract and  the  ruling  complained  of  must  < 
have  been  made  through  inadvertence.  The 
$1,000  mortgage  was  executed  at  the  aame 
tbne  as  the  agreements  to  sell  lot  4  and  to 
lease  lot  6,  and  the  testimony  stricken  oat 
would  only  tend  to  show  that  the  written 
agreements  were  not  in  accordance  with  the 
prior  oral  nnderstanding,  a  fact  established 
by  uncontradicted  testimony  independent  (rf 
that  stricken  out    A  few  other  rulings  of  the 
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court  In  gnstalning  obJegMons  to  qnestlons 
propounded  by  the  defencMlt  are  assigned  as 
errors,  but  the  testimony  so  ruled  out  was 
afterwards  admitted,  and  hence  no  prejudice 
was  sustained. 

[*]  Appellant  contends  that  the  court 
should  have  relieved  him  from  the  forfeiture 
of  Us  contract,  and  given  him  a  reasonable 
time  after  Judgment  In  which  to  pay  the 
amount  due  the  plaintiff  thereunder.  Nei- 
ther by  the  answer,  by  motion,  nor  by  oral 
suggestion  of  appellant  was  the  court  asked 
to  grant  such  relief.  At  the  time  of  the  an- 
nouncement by  the  trial  Judge  of  bis  deter- 
mination of  the  case,  he  suggested  that  if 


stipulated  for  a  clause  of  forfeiture,  equity  has 
no  power  to  make  a  new  contract  for  them,  and 
cannot  relieve  the  party  in  default,  however 
severe  the  forfeiture  may  be.  Illinois,  Iowa, 
Oregon,  Indiana  and  California  are  among  this 
minority,  which  compel  the  vendee  in  default 
to  lose  his  bargain  and  all  his  payments  previ- 
ously paid,  in  strict  accordance  with  the  agree- 
ment. But  California  enforces  a  forfeiture 
only  when  time  is  of  the  essence  of  the  con- 
tract." 

The  California  decisions  fully  support  the 
rule  as  stated  by  the  learned  author.  Clock 
V.  Howard,  128  CaL  1,  B5  Pac.  T13,  43  L.  R. 
A.  199,  69  Am.  St.  Rep.  17;  Scbwerin  Estate 


he  had  authority  to  do  so  he  would  give  the  !  Realty  Co.  v.  Slye,  173  Cal.  170,  159  Pac. 
defendant  10  days  In  which  to  make  such  *^''  ^^»"°  Irrigated  Farms  Co.  v.  Canupls, 
payment  Neither  appellant  nor  his  counsel  *»  ^^  -^PP-  ^84,  178  Pac.  300.  That  facts 
was  present  at  the  time  of  such  announce-  ""^  ^  *°^'*  ^^'^  ^°^^  Justify  a  court 
ment  or  knew  of  the  court's  suggestion  until  ^"  relieving  a  vendee  from  a  forfeiture  even 
after  entry  of  Judgment.  This  announce-  '^^^'^  ^^^  I*  o'  the  essence  of  the  contract 
ment  was  made  in  open  court  on  July  19,  ^  ""^  doubted,  but  the  facts  of  this  case  are 
1920,  and  findings  and  Judgment  were  filed  "<"  «"<*  "^  *"  require  the  trial  court  to 
August  80,  1920.  It  must  be  assumed,  in  the  '^*°*  ^'^  tellet,  in  the  absence  of  any  re- 
absence  of  anything  In  the  record  to  the  con-  !«"est  therefor  or  any  suggestion  that  tho 
trary.  that  the  appeUant  knew,  prior  to  the  sendee  Is  either  aWe  or  willing  to  make  pay- 


entry  of  Judgment,  of  the  court's  determina- 
tion of  the  issues  against  him.  If  appellant 
desired  to  pay  the  balance  due  under  the 
contract  and  be  relieved  from  the  forfeiture, 
be  should  have  tal^en  appropriate  steps  to 
that  end  prior  to  the  rendition  of  Judgment 
Had  be  done  so  the  court  would  have  been 
enabled  to  make  findings  from  which  it  could 
be  determined  whether  the  facts  warrant 
the  relief  suggested  on  this  appeal  for  the 
first  time.  The  fact  that  appellant  did  not 
know  what  the  attitude  of  the  trial  court 
would  be  toward  the  granting  of  such  relief 
famishes  no  reason  for  reversing  the  Judg- 
ment 

[S]  Tbe  contract  upon  which  suit  was 
bron^t  provides: 

"In  the  event  of  a  failure  to  comply  with  the 
terms  hereof  by  the  party  of  the  second  part, 
the  party  of  the  first  part  shall  be  released 
from  all  obligation  in  law  or  equity  to  convey 
•aid  property,  and  the  party  of  the  second 
part  shall  forfeit  all  right  thereto  and  all 
moneys  theretofore  paid  heretmder  shall  be 
treated  as  liquidated  damages  for  tiie  nonful- 
fillment of  this  contract  •  *  •  Time  is  of 
the  essence  of  this  agreement" 

Tbe  effect  to  be  given  such  terms  in  a  con- 
tract Is  stated  in  section  816  of  Pomeroy's 
Equitable  Remedies  (2d  Ed.)  as  follows: 

"Contracts  often  contain  a  clause  that  if 
payment  is  not  made  at  the  day,  the  defaulting 
vendee  shall  forfeit  all  payments  previously 
made  and  lose  bis  right  to  the  land.  The  courts 
of  equity,  in  Knglsnd  and  most  American  juris- 
dictions, deal  with  such  a  forfeiture  clause  on 
the  prindple  that  equity  abhors  a  forfeiture 
and  will  relieve  from  it  *  *  *  In  a  few 
American  jurisdictions,  on  tbe  other  band,  it  is 
held  that  since  the  parties  have  deliberately 


ment  of  the  amount  due. 
The  Judgment  is  affirmed. 

We  concur:   BURNETT,  J.;  BART,  J. 


RAJMSAY  St  al.  v.  CULLEN  et  al. 
(Civ.  3578.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision  2,    California.    Dec.    29,    1921.) 

Mandamns  «s>l2— Irrig'^iNi  distrlot  oaanot  ba 
oompelled  to  repeal   ordinance   eaaoted   for 
fraudulent  purpose. 
Under  Code  (3iv.  Proc.  !  1086,  directors  of 
irrigation  district  cannot  be  compelled  by  man- 
damus to  repeal  an  ordinance  passed  as  the  re- 
sult of  fraud,  notwithstanding  moral  duty  of 
directors  of  district  to  repeal  ordinance,  since 
the  performance  of  a  moral  duty  cannot  be 
compelled  by  mandate. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  A.  Lace,  Judge. 

Petition  for  writ  of  mandamus  by  Freder- 
ick J.  Ramsay  and  others  against  J.  Frank 
Cullen  and  others,  as  Directors  of  the  Car- 
diff Irrigation  District  of  the  County  of  San 
Diego,  state  of  CaUfomla.  From  Judgment 
granting  vrrit  defendants  appeal.    Reversed. 

Claude  It.  CSiambers,  of  San  Diego,  for  ap- 
pellanta         ' 

George  H.  Stone,  of  San  Diego,  for  respond- 
ents. 

WORKS,  J.  Judgment  went  for  petition- 
ers on  an  application  for  tbe  Issuance  of  a 
writ  of  mandate,  and  defendaats  aitpeal. 
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AppdlantB,  dlrecton  of  the  Cardiff  Irriga- 
tion district,  adopted  a  certain  ordinance. 
Respondents  by  tbls  proceeding  sought  to  oom- 
VA  them  to  pass  a  second  ordinance  repeal- 
ing the  first,  alleging  in  the  petition  that 
the  first  was  passed  with  a  frandolent  In- 
tent to  accompllsb  an  unlawful  object  If  we 
grant  the  existence  of  the  fraud  for  the  pur- 
pose only  of  laying  a  foundation  for  a  dispo- 
sition of  the  appeal,  we  can  see  no  ground 
upon  which  respondents  were  entitled  to 
Judgment.  It  Is  provided,  loolclng  to  so  mudi 
of  the  statute  as  by  any  possibility  could  be 
imagined  to  apply  to  the  present  controversy, 
that  the  writ  of  mandate  will  issue  "to  com- 
pel the  performance  of  an  act  whldi  the 
law  specially  enjoins."  Code  Olv.  Proc  | 
1085.  The  law  does  not  si)ecially  enjoin  leg- 
islative bodies  to  repeal  ordinances  which 
have  sprung  from  their  counsels  as  the  result 
of  frauds,  no  matter  how  strongly  It  may  be 
asserted  that  It  is  as  much  their  moral  duty 
to  repeal  them,  once  passed,  as  it  was  their 
moral  duty  not  to  have  enacted  them  orig- 
inally. It  is  trite  to  assert  that  the  per- 
formance of  a  moral  duty  may  not  be  com- 
pelled by  mandate 

Judgment  reversed. 

We  concur:    BINLAISON,  P.  3. ;  CBAIO,  J. 


LAYNE  &  BOWLER  CORPORATION  T. 
GROGAN.    (Olv.  3410.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  Califontia.    Dec.  31,  1021.) 

i.  Appeal  and  error  «=3l008(l)— Wbetber  buy- 
er of  pump  made  suitable  attempts  to  remove 
It  from  well  held  for  court  Is  'action  for  re- 
•oltslon. 

In  a  bnyer's  action  against  the  seller  to 
rescind  a  contract  for  the  purchase  of  a  pump 
on  the  ground  that  it  was  impossible  to  re- 
move it  from  the  well  and  casing,  whether  the 
means  employed  by  plaintiff  were  mechanically 
proper  for  the  purpose  of  removing  the  pump, 
and  whether  it  could  have  been  removed  had 
other  means  been  employed,  keid  for  the  trial 
court. 

2.  Evidence  «=3570— Court  need  not  accept  nn- 
oontradi^ed  ooiwluslon  of  expert  witness. 

It  Is  not  mandatory  that  the  trial  court  ac- 
cept the  condnsion  of  an  expert,  even  though 
it  is  not  contradicted. 

3.  Sales  «=»I8I(  12)— Finding  that  purchaser  of 
pump  failed  to  use  proper  efforts  to  remove  It 
from  well  sustained. 

In  an  action  by  a  buyer  against  a  seller  of 
a  pump  to  rescind  the  sale  on  account  of  the 
impossibility  of  removing  the  pnmp  from  the 
well  and  casing,  evidence  held  to  sustain  a 
finding  that  plaintiff  did  not  use  all  reasonable 


efforts  and  devleetbi"  attempting  to  remove  the 
pnmp.  %^ 

Appeal  from  Superior  Court,  Lm  Angeles 
(Tonnty;  John  W.  Shenk,  Judge. 

Action  by  the  Layne  &  Bowler  Corporation 
against  Charles  P.  Orogan  to  rescind  a  con- 
tract Judgment  for  defendant  and  plain- 
tiff  appeals.    Affirmed. 

Bobert  L.  Williams,  of  Los  Angeles,  for  ap- 
pellant 

Lucius  K.  Chase,  of  Los  Angeles,  for  re- 
spondent 

(TBAIG,  J.  This  is  an  action  to  rescind 
an  executed  contract  for  the  purchase  of  a 
pump.  Tbe  complaint  alleges  that  the  de- 
fendant misrepresented  the  condition  of  the 
pump  and  stated  to  the  plaintiff  that  it  was 
In  good  condition ;  that  It  was  free  and  loose 
In  the  well  and  casing,  and  could  be  drawn 
from  said  well  and  casing  without  difficulty. 
It  is  further  alleged  that  the  defendant  had 
no  knowledge  or  information  concerning  said 
pump,  and  had  made  no  examination  of  It, 
and  relied  upon  the  representations  of  the 
defendant;  that  the  plaintiff  paid  the  de- 
fendant the  full  purchase  price  agreed  upon, 
which  was  $750,  and  thereafter  went  on  the 
premises  and  "made  use  of  all  reasonable 
efforts  and  devices  used  in  the  drawing  of 
pumps  of  the  make  and  manufacture  and 
type  of  the  aforesaid  pump;  that  tbe  afore- 
said pump  was  so  constricted  by  the  walls 
and  casing  of  the  said  well,  and  was  so  se- 
curely impigned  upon  the  sides  and  casing 
of  the  said  well,  and  was  so  securely  fastened 
in  said  well,  by  causes  unknown  and  un- 
ascertalnable,  that  the  plaintiff  was  unable 
to  raise  or  lift  the  said  pump  from  the  said 
well,  and  was  compelled,  after  the  exhaus- 
tion of  all  reasonable  expense,  effort,  and 
the  use  of  proper  mechanical  devices,  to 
abandon  the  aforesaid  pump  in  the  said  well; 
that  It  Is  impossible  to  draw  said  pump  from 
said  well  and  casing."  The  case  was  tried 
before  the  court  without  a  jury. 

Finding  4  reads: 

"That  it  is  not  true  that  after  the  payment 
of  the  aforesaid  $750  the  plaintiff  went  upon 
the  premises  of  the  defendant  and  made  use  of 
all  reasonable  efforts  and  devices  used  in  the 
drawing  of  pumps  of  the  make  and  manufacture 
and  type  of  tbe  aforesaid  pump;  that  it  is  not 
true  that  the  aforesaid  pump  was  so  constricted 
by  the  walls  and  casing  of  the  said  well  and 
was  so  securely  impigned  upon  the  sides  and 
casing  of  the  said  well,  and  was  so  securely 
fastened  in  said  well,  by  causes  unknown  and 
unascertainable,  that  the  plaintiff  was  nnable  to 
raise  or  lift  the  said  pnmp  from  the  said  well, 
and  was  compelled,  after  tbe  exhaustion  of  oil 
reasonable  expense  and  effort  and  the  use  of 
proper  mechanical  devices,  to  abandon  the 
aforesaid  pump  in  tbe  said  well;  that  it  is  not 
true  that  it  is  impossible  to  draw  said  pnmp 
from  said  well  and  casing." 
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Appellant  InslBta  tbat  there  is  no  evidence 
to  support  tbis  finding,  but  in  this  we  thinlc 
be  is  in  error.  Plaintiff  placed  witnesses  up- 
on the  stand  who  were  expert  In  such  mat- 
ters, who  detailed  what  they  did  in  an  effort 
to  remove  the  pump.  Railroad  ties  and  sim- 
ilar objects  were  cribbed  around  the  well, 
lipon  tbls  Jacks  were  placed.  A  tripod  was 
also  used  on  the  shafting  of  the  pump.  The 
witness  Fessendon  testified  that  a  stress  of 
something  less  than  five  or  six  tons  was  used 
on  the  tripod,  and  about  100  tons  on  the 
Jacks.  The  result  was  that  the  timbers  were 
pushed  down  into  the  ground.  On  cross- 
examination  this  witness  said  that  if  more 
stress  Iiad  been  used  the  pump  might  have 
been  removed.  But  allowing  the  full  force 
of  the  statements  of  the  expert  when  he 
testlfled  most  favorably  to  plaintiff,  the  most 
tliat  can  be  said  is  that  he  gave  It  as  his 
opinion  that  If  more  stress  had  been  used 
something  would  have  broken,  and  that  be 
considered  that  It  would  not  have  been  policy 
to  have  applied  greater  force.  It  might  be 
Inf  »Ted,  although  the  witness  did  not  direct- 
ly so  state,  that  he  believed  that  all  reason- 
able methods  and  devices  were  employed  to 
remove  the  pump.  Defendant  offered  no 
evidence  upon  this  phase  of  the  case. 

[1,2]  It  was  within  the  province  of  the 
trial  court  to  decide  whether  or  not  the 
means  employed  were  mechanically  proper 
for  the  purpose  of  removing  the  pump,  and 
whether  or  not  it  could  have  been  removed 
had  other  means  been  employed.  It  is  not 
mandatory  that  the  trial  court  accept  the 
conclusion  of  an  expert,  even  though  it  is  not 
contradicted.  Spencer  v.  Collins,  166  Cal. 
298,  104  Pac.  320,  20  Ann.  Cas.  49;  Llntorth 
▼.  S.  F.  Gas  &  Elec.  C!o.,  156  Cal.  63, 103  Pac. 
820, 19  Ann.  Cas.  1230,  22  O.  J.  729. 

[3]  We  cannot  therefore  say  that  the  trial 
court  was  Incorrect  In  concluding,  as  it  did, 
that  plaintiff  did  not  use  all  reasonable  ef- 
forts and  devices  used  In  drawing  pumps  of 
the  type  of  this  one. 

It  follows  that  we  need  not  consider  the 
sufficiency,  as  a  ground  for  rescission,  of  the 
proposition  argued  in  plaintiff's  brief,  but 
not  pleaded  in  his  complaint,  that  the  mov- 
ability  of  the  pump  was  an  essential  condi' 
tlon  of  the  contract,  and  that  the  agreement 
was  entered  Into  by  reason  of  a  mutual  mls' 
take  of  the  parties,  both  of  whom,  it  is  as- 
serted, beUeved  the  pump  to  be  movable,  for 
the  trial  court  found  that  the  plaintiff  failed 
to  show  It  to  be  immovable.  Wbetber  the  ac- 
tion is  treated  as  one  for  rescission  upon  the 
sole  ground  of  fraud,  as  respondent  contends 
it  must  be,  or  upon  the  basis  of  mutual  mis- 
take concerning  the  movabllity  of  the  pump, 
there  can  be  no  recovery. 

The  Judgment  is  affirmed. 

We  concur:  FINLAXSOM.  P.  J.;  WORKS.  J. 


KIRKMAN  NURSERIES  V.  THORWALD- 

SON  et  al.     (Civ.  4011.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Dec.  28,  1921.  Hearing 
Denied  by  Supreme  Court  Feb.  23, 1922.) 

1.  Pleading  e=>248(l7)— New  cause  of  action 
held  not  set  up  by  amended  oomplalnt  la  ac- 
tion on  redelivery  bond. 

In  an  action  on  a  redelivery  bond  to  secure 
release  of  certain  nursery  stock,  a  new  cause  of 
action  was  not  set  ont  in  the  amended  com- 
plaint merely  because  the  word  "merchantable" 
was  included  in  the  description  of  the  trees. 

2.  Replevin  iS=» 1 23— Redelivery  bond  In  dalm 
and  tfellvery  held  to  cover  valnatlon  of  prop- 
erty tat  DP  In  amended  complaint. 

In  an  action  on  a  redelivery  bond  to  secure 
release  of  certain  nnrsery  stock,  where  the  nn- 
dertaldng  by  defendants  for  the  delivery  of  a 
certain  sum  to  plaintiff,  if  delivery  be  adjndged, 
provided  "for  tiie  payment  to  plaintiff  of  such 
sum  as  may,  for  any  cause,  be  recovered 
against  the  defendant,"  field,  that  the  sureties 
were  not  exonerated  on  the  ground  that  in  an 
amended  complaint,  ffled  after  the  undertaking 
was  given  and  upon  wliicb  judgment  was  en- 
tered, the  valuation  of  the  property  had  been 
increased  over  that  in  the  original  complaint. 

Appeal  from  Superior  Court,  Fresno  Goon- 
ty;  D.  A.  Casbin,  Judge. 

Action  by  the  Klrkman  Niuseries  against 
Horace  Thorwaldson,  M.  Hadsen,  and  Say 
H.  Humphreys,  on  redelivery  bond  to  secure 
release  of  personal  property.  Judgment  for 
plaintiff,  and  the  two  last-named  defendants 
appeal.     Affirmed. 

See,  also,  Klrkman  Nurseries  v.  Sargent, 
42  Cal.  App.  290,  183  Pac.  591. 

Savage  &  Lovejoy  and  Milton  M.  Dearing, 
all  of  Fresno,  for  api)ellants. 

Short,  Lindsay  &  WooUey,  of  Fresno,  for 
respondent 

RIOHAKDS,  J.  Tbls  Is  an  appeal  from  a 
Judgment  in  favor  of  the  Klrkman  Nurseries, 
respondent  herein,  In  an  action  against  the 
defendants  and  appellants,  who  were  sureties 
on  a  redelivery  bond  given'  to  release  person- 
al property  seized  by  the  sheriff. 

A  thorough  understanding  of  the  case  ne- 
cessitates a  recital  of  the  facts  in  the  original 
dalm  and  delivery  action  in  which  Judgment 
was  given  in  favor  of  the  plaintiff  and  against 
J.  J.  Sargent  Those  facts  as  found  by  the 
court  are:  That  in  February,  1915,  the  nurs- 
eries company  entered  Into  a  written  contract 
with  one  Hose,  by  the  terms  of  which  the  said 
nurseries  conaqpany  was  to  deliver  to  Rose 
100,000  fig  cuttings  of  assorted  varieties,  free 
of  diarge,  whlcb  Rose  was  to  plant  and  care 
for  upon  bis  land,  and  during  the  winters  of 
1916-16  and  1916-17  was  to  deliver  to  the 
nurseries  company  such  of  said  cuttings  as 
should  have  dev^oped  Into  trees  three  feet 
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high,  free  from  peats  mr  injury  ot  any  kind,  at 
the  agreed  price  of  $30  per  thousand;  that  in 
the  summer  following  Rose  transferred  his  in- 
terest in  the  land  on  which  the  flg  trees  were 
growing  to  Sargent,  who  took  the  land  with 
full  knowledge  of  the  contract  existing  be- 
tween the  nurseries  company  and  his  pred- 
ecessor; that  Sargent  performed  his  part  of 
the  contract  for  a  time,  but  later  abruptly 
discontinued  to  perform,  and  refused  to  de- 
liver any  more  trees  to  the  nurseries  com- 
pany. Thereupon  the  nurseries  company 
brought  suit  against  Sargent  in  claim  and 
delivery.  Judgment  for  possession  of  the 
proper^,  or  for  the  value  thereof,  was  re- 
turned in  favor  of  the  nurseries  company. 
Execution  was  levied  and  returned  unsatiB- 
fled,  whereupon  the  nurseries  company 
brought  this  action  against  these  defendants 
as  sureties  on  the  redelivery  bond.  Trial 
was  had  before  the  court;  a  Jury  having  been 
expressly  waived.  From  the  Judgment  en- 
tered in  favor  of  plaintifF  this  appeal  is  pros- 
ecuted. 

The  appellants  first  attack  the  finding  of 
the  trial  court  that  the  property  described  in 
the  bond  and  pleadings  in  this  action  Is  the 
same  ptopertj  described  in  the  Judgment  in 
the  original  action  of  the  nurseries  company 
against  Sargent,  claiming  that  the  finding  is 
not  BUiq^orted  by  the  evidence  and  is  In  con- 
flict wiUi  the  itaidings  in  the  original  case. 
We  have  carefully  examined  each  descrip- 
tion and  admit  that  the  trees  are  not  de- 
scribed in  identical  terms,  but  there  is  ample 
evidence  for  the  conclusion  that  the  same 
property  was.  lnv<dved  in  each  case.  The 
record  discloses  that  the  trees  levied  upon  by 
the  sherifF  were  included  in  the  trees  de- 
scribed in  the  contract  between  Hose  and  the 
nurseries  company;  tliat  there  was  no  other 
nursery  stock  than  the  trees  described  in  the 
contract  growing  upon  the  parcel  of  land  de- 
scribed therein  at  the  time  the  original  com- 
plaint was  filed ;  and  that  none  was  planted 
in  the  IntCTim  between  that  date  and  the 
date  of  filing  the  amended  complaint.  We 
lire  unable  to  perceive  any  conflict  with  the 
findings  in  the  original  case.  Under  eadx 
evidence  the  flndlng  of  the  trial  court  will 
not  be  disturbed. 

[1]  Appellants  next  contend  that  a  new 
cause  of  action  was  stated  in  the  amended 
complaint,  In  that,  the  description  of  the 
pr(^)erty  therein  included  different  trees 
than  those  described  in  the  complaint,  and 
that  the  valuation  and  damages  sued  for 
were  increased.  They  complain  of  the  inclu- 
sion of  the  word  "merchantable"  In  the  de- 
scription, contending  that  it  Is  a  broader 
classificatioa  than  was  used  in  the  <HriginaI 
complaint  The  argument  of  cotmsel,  in  ova 
opinion,  is  without  merit  A  careful  com- 
parison of  the  comtdalnt  with  the  amended 
oomplaint  convinces  us  that  no  new  cause  of 
action  was  stated.    Both  involved  the  same 


contract  the  same  prtverty,  and  the  same 
nmtroversy.    The  trial  court  In  fact  f oimd : 

"That  the  descriptions,  and  each  of  the  de- 
BcriptioDB,  of  the  personal  property  contained 
in  the  complaint,  affidavit  on  daim  and  deliv- 
ery, ajnended  complaint,  and  Judgment  in  the 
action  of  i^aintiff  against  J.  J.  Sargent  (being 
the  action  referred  to  in  the  second  paragraph 
of  the  complaint  in  this  action),  referred  to  and 
described  the  same  and  identical  property;  that 
the  description  of  the  personal  property  set 
forth  in  said  amended  complaint  and  judgment 
included  no  property  in  addition  to  the  property 
described  in  the  said  complaint  and  affidavit  on 
claim  and  delivery,  and  said  judgment  was  for' 
the  recovery  of  the  same  property  described  in 
said  affidavit  complaint  and  amended  com- 
plaint" 

This  finding  is  abundantly  supported  by 
the  evidence,  and  is,  we  think,  conclusive  on 
this  phase  of  the  case.  This  view  is  strength- 
ened  by  the  admission  of  appellants  in  their 
opening  brief  that  the  nurseries  company 
"need  not  take  or  pay  for  any  other  trees, 
making  it  optional  with  plaintiff  not  to  take 
or  pay  for  any  trees  that  did  not  come  up  to 
the  above  specifications."  If  further  proof  is 
necessary,  the  sheriffs  return  presents  it 
The  property  seized  is  described  as  "all  o< 
the  merchantable  nursery  stodc  flg  trees  two 
years  old  or  thereabouts,  grown  from  cat- 
tings  and  intended  for  transplanting,  now 
situated,"  eta  Both  the  complaint  and  the 
amended  oomplaint  had  the  same  object  In 
view,  viz.  the  recovery  of  possession  of  the 
trees  or  their  v^lne.  The  cause  remained  the 
same,  whether  the  case  went  to  trial  on  the 
original  or  the  amended  complaint  It  fol- 
lows that  there  was  no  error  in  entering 
Judgment  on  the  amended  complaint  Frost 
V.  Witter,  132  Cal.  421,  64  Paa  705,  84  Am. 
St  Rep.  63. 

[2]  The  flnal  contention  of  the  appellants 
is  that  the  court  erred  in  entering  said  Judg- 
ment, it  having  been  found  by  it  that  thetm- 
dertaklng  had  been  given  after  the  original 
case  was  wholly  at  issue,  and  that  thereafter 
the  amended  complaint  was  filed,  upcHi  which 
the  Judgment  was  finally  entered,  the  said 
Judgment  varying  in  many  respects  from  the 
original  demand  of  the  plaintiff.  They  argue 
that  the  increase  in  valuation  of  the  property 
Involved  and  the  damages  prayed  for  In  the 
amended  complaint  over  the  demand  made 
in  the  original  complaint  exonerates  these 
appellants.  They  dte  a  number  of  cases  in 
support  of  their  contention,  but  we  are  of  the 
opinion  that  the  bond  is  the  governing  ele- 
ment in  this  case.  The  binding  clause  of  the 
undertaking  reads: 

"Now,  therefore,  the  undersigned,  3,  J.  Sar- 
gent principal,  and  M.  Ifadaea  and  Bay  H. 
Humphreys,  sureties,  do  hereby  undertake  and 
acknowledge  that  we  are  jointly  and  severally 
bound  In  the  sum  of  $4,500,  being  double  the 
value  of  said  property,  as  stated  in  the  affida- 
vit of  plaintiff,  for  the  delivery  thereof  to  plain- 
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tiff,  if  such  deliTcry  be  adjndged,  and  for  the 
paynent  to  plaintiff  of  audi  sum  as  may  for 

any  causte  be  recovered  against  the  defendant," 

We  find  no  error.    Judgment  is  affirmed. 

We    concur:     TYLBB,    P.    J.;     KERRI- 
GAN, J. 


BENSON  V.  HARRIMAN  et  «l.    (Civ.  2375.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Dec.  1,  1921.     Hearing  Denied 
by  Supreme  Conrt  Jan.  SO,  1022.) 

1.  Appeal  aid  error  «=3>l 039(2)— Inoomplete- 
Mta  of  eanplalBt  heM  wlthoat  prejudice. 

If  a  complaint  in  an  action  to  set  aside 
fraadnlent  conveyancea  was  incomplete  in  fail- 
Ibc  to  show  an  ezhaastion  vt  lecal  remedies,  it 
was  without  prejndice  to  defendant  where  the 
evidence  showed  that  he  liad  transferred,  or 
bad  attempted  to  transfer,  all  of  his  property 
prior  to  issuance  of  execution,  and  that  plaintiff 
also  resorted  to  supplementary  proceedings 
contemplated  by  Code  Civ.  Proc  |  714  et  seq. 

2.  Fraudulent  coaveyancee  «=>58— Coiveyauee 
fraudulout  though  debtor  haa  other  property. 

If  a  conveyance  is  made  with  intent  to  de- 
fraad  creditors,  it  is  void,  notwithstanding  the 
debtor  has  other  property  ample  in  amount  to 
satisfy  liis  creditors. 

9w  Fraudulent  oonv^yanoes  «=9i57(3)— lasol- 
venoy  "contemplated"  by  making  tnuwfar. 
Where  debtor  renders  himself  insolvent  by 
transferring  property.  Us  insolvency  is  "con- 
templated" by  tbe  very  act  of  making  the  trans- 
fer, witMn  OiT.  Code,  i|  S480,  34^ 

4.  Fraudulent  conveyaBoes  4»64(  I )  — Intent 
Immaterial  where  transfer  without  ooneldenu 
tloB  I*  made. 

Intent  is  immaterial  where  a  transfer  of 
property  by  a  debtor  is  made  without  consider- 
ation, and  in  contemplation  ot  insolvency,  under 
Civ.  Code,  i  S442. 

5.  Appeal  and  error  •3>l043(a)  —  Error  In 
granting  preliminary  injunction  Immaterial 
where  perpetual  Injunction  granted. 

Any  error  of  the  court  in  granting  a  pre- 
liminary injunction  was  immaterial  where  the 
court,  after  full  hearing,  properly  granted  a 
perpetnal  injunction. 

6.  Judgment  «=s>72l— Merits  of  Judgment  not 
relltigated  In  creditor's  subsequent  action  te 
set  aside  fraudulent  oonveyance. 

In  action  by  judgment  creditor  to  set  aside 
as  fraudulent  a  transfer  of  property,  defend- 
ant could  not  retry  issues  raised  and  decided 
in  the  former  action,  in  the  absence  of  "ex- 
trinsic" fraud  in   obtaining  former  judgment. 

7.  Fraudulent  oonveyaaoee  «=>295(l)->Finding 
that  transfer. of  bonds  was  fraudulent  sua- 

■  talnaC 

In  action  to  set  aside  as  in  fraud  of  cred- 
itors a  transfer  of  securities,  evidence  M4 
enffident  to  support  finding  that  transfer  was 


made  without  consideration,  and  for  the  pur- 
pose of  defrauding  plaintiff,  under  Civ.  Code, 
i  8442. 

8.  Fraudulent  oonveyanoes  «=>74(3)— Volun- 
tary oenveyanoe  prima  faola  fraudulent. 

The  existence  of  an  indebtedness  at  the  time 
of  a  voluntary  conveyance  creates  at  least  r 
prima  fade  presumption  of  fraud. 

9.  Fraudulent  oonveyancee  •s>IIO(4)— Trana- 
for  In  consideration  of  future  support  fraud- 
ulent. 

No  one  can  transfer  all  bis  property  in 
consideration  of  future  support  ao  as  to  defeat 
enforcement  of  claims  of  existing  creditors. 

On  Hearing  in  Supreme  Court. 

10.  Fraudulent  eenveyancen  «s>25g  (2)— Plead- 
ing held  sufficient  te  show  plaintiff  entitled  te 
appeal  te  equity. 

Complaint  of  judgment  creditor  in  action  to 
set  aside  a  transfer  of  property,  alleging  that 
plaintiff  recovered  a  judgment  on  his  debt,  that 
it  was  unpaid,  and  that  an  execution  was  issued 
and  returned  unsBtisfled,  was  suffident  to  show 
that  plaintiff  was  entitled  to  appeal  to  equi^, 
under  Civ.  Code,  H  84S9,  844Z 

11.  Fraudulent  eonveyances  «=>2l  6— Unliqui- 
dated debt  for  value  of  servloee  sufflclent  te 
support  notion  to  set  aside  oonveyance. 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance, a  judgment  for  plaintiff,  an  attorney, 
in  a  prior  action  for  services,  was  proof  that 
defendant  was  indebted  to  plaintiff  on  a  con- 
tract of  employment  at  the  time  that  action 
was  begun,  and  it  was  immaterial  to  the  right 
to  bring  the  later  action  that  tbe  debt  was  for 
the  reasonable  value  of  the  services,  and  to  that 
extent  unliquidated. 

Appeal  from  Superior '  Court,  Taolomne 
Coimty;   O.  W.  NIcol,  Judge. 

Action  by  B.  M.  Benson  against  Frank  O. 
Harriman  and  others.  Judgment  for  plaln- 
tifT,  and  defendants  appeal.  Affirmed  in  Dis- 
trict (3ourt  of  Appeal,  and  hearing  denied  in 
Supreme  Court 

Albert  It.  Johnson,  of  Modesto,  for  appel- 
lants. 

Hawkins  &  Hawkins,  of  Modesto,  for  re- 
spondent 

BURNBOrr,  J.  Tbe  action  was  brought  by 
a  Judgment  creditor  to  set  aside  an  alleged 
fraudulent  transfer,  and  from  tbe  Judgment 
in  ttvor  of  plaintiff,  tbe  appeal  has  been 
taken. 

[1]  A  general  demurrer  was  interposed  to 
the  con^laint,  and  the  first  point  made  is 
that  tbe  trial  court  erred  in  overruling  It 
The  objection  upon  wblcb  appellants  seem  to 
rely  chiefly  is  that  it  does  not  appear  in  the 
complaint  that  tbere  was  an  exhausticm  of 
legal  remedies  so  as  to  authorize  tbe  equita- 
ble action.    The  allegation  in  that  respect  is: 

"That  execution  was  issued  upon  said  judg- 
ment on  the  2lBt  day  of  December,  1917,  and 
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fdaced  In  Hie  liaiids  of  tte  dicriff  «f  the  county 
of  Stamslana,  state  of  CaKfomia  for  exeeation, 
and  said  exeeation  was  retomed  unsatisfied.'' 

Tiiis  seems  to  be  sofflcient  to  make  oat  a 
IRima  fade  case  of  toBolvextcy.  Calkins  v. 
Howard.  2  CaL  App.  233,  83  Pac.  280.  Bat, 
If  It  shoold  be  tbooght  tbat  the  comidaint 
vaa  incomplete  ta  that  respect.  It  is  quite 
apparent  tbat  It  was  entirely  without  preju- 
dice to  appellaiitB,  since  the  eridence  shows 
that  the  Judgment  d^tor  liad  transferred  or, 
at  least,  liad  attempted  to  tranafo',  all  of  his 
inroperty  prior  to  the  issuance  of  said  execu- 
tion. Since  lie  had  in  fact  rendered  himself 
Insolvent,  he  cannot  ocnnplain  because  greater 
efforts  were  not  made  by  the  creditor  to  col- 
lect his  Judgmoit  by  legal  proceedings  before 
resorting  to  an  action  in  equity.  According 
to  appellants'  own  theory  of  the  case,  any 
additional  effort  would  have  been  entirely 
unavailing,  and  the  failure  to  do  an  idle  act 
cannot  be  the  basis  for  a  valid  objection.  We 
may  add  that  the  evidence  shows  that  re- 
^Mmdent  resorted  also  to  the  supplenfentary 
proceedings  contemplated  by  sections  714  et 
■eq.  of  the  Code  of  C^vil  Procedure,  and 
thereby  any  defect  in  the  complaint  in  its 
faHure  to  so  allege  was  effectually  cured. 

[2]  Moreover,  tbe  rule  in  this  state  is  that. 
It  a  oonveyanoB  is  made  with  intent  to  de- 
firaud  creditors.  It  is  void,  notwithstanding 
the  debtor  has  other  propoty  ample  in 
amoont  to  satisfy  Us  creditors.  Bdins  v. 
Dieterle,  5  OaL  App.  690,  91  Pac  173;  Slade 
Lumber  Co.  v.  Dertiy,  31  CaL  App.  156,  ISO 
Pac  881;  Johns  v.  Baender,  40  Cal.  App. 
790,  182  Pac.  SS ;  First  National  Bank  of  L. 
A.  V.  Harwell.  123  CaL  360,  55  Pac.  090,  60 
Am.  St  Rep.  64.  The  authorities  are  fully 
reviewed  in  the  foregoing  decisions,  and  tbe 
condnsion  reached  as  stated  in  2  Bigelow  on 
Fraud,  p.  303: 

"Indeed,  it  matter*  not,  where  personal  in- 
tent to  defrand  is  shown,  that  the  frandnlent 
conveyance,  if  allowed  to  stand,  wonld  not 
harm  any  one,  by  reason  of  the  fact  that  the 
debtor  has  other  property  ample  in  amount 
within  t]|e  reach  of  his  creditors." 

These  authorities  bold  that  the  possession 
of  other  means,  though  ocHnpetmt  as  evi- 
doice  to  rebut  the  Inference  of  fraudulent  in- 
tent, is  not  conclusive  against  it,  and,  if  tbe 
fraudulent  Intent  exists,  the  conveyance  Is 
void,  notwithstanding  the  debtor  may  own 
other  i^operty.  In  this  connection  we  may 
say  that  tbe  complaint  is  full  and  explicit  in 
Its  allegations  of  the  frandnlent  intent  with 
which  tbe  transfer  was  made. 

Appellants  are  mistaken  in  the  assertion 
that  these  earlier  cases  have  been  overruled 
by  Bvans  v.  Sparks,  170  Cal.  532,  150  Pac. 
372.  On  the  CMitrary,  the  court  held  therein 
that  fraud  may  be  shown,  and  may  invali- 
date the  deed,  even  where  the  grantor  does 
not  entirely  strip  himself  of  assets,  citing 
First  XatUwal  Bank  v.  Maxwell,  supra;  but 


the  evidence  was  eonaldered  Insufficient  to 
support  the  flndbig  that  a  fraudulent  Intent 
existed. 

In  fact,  however,  the  complaint  Is  broad 
enough  to  fall  within  the  otmtemplatioo  of 
section  3439,  and  also  section  3442  ot  the  Civ- 
il Code.  As  to  this  latter  ctmsideratian,  we 
notice  diat  the  oomplaint  alleges  that  the 
transfer  was  made  "wltboot  any  eonsideni- 
tlon.  and  that,  by  reason  of  said  CDnveyanoe 
and  transfer,  the  defendant  Frank  G.  Harrl- 
man  rendered  talmsdf  insc^voit.''  Said  sec- 
tion 3442  provides  tbat  a  transf^  of  poperty 
without  valuable  consideration  "by  a  portar 
while  Insolvent  or  In  contonplation  of  insol- 
vency shall  be  firaudulent  and  void  as  to  ex- 
isting creditors." 

[3]  Wha«  tbe  transfer  renders  one  insol- 
vent his  insolvency  Is  oraitemplated  by  the 
very  act  of  making  tbe  transfo'.  Knox  v. 
Blanckenbnrg,  28  CaL  Ai^.  296.  152  Pac  S9. 

[41  It  is  also  true  tbat  the  Intent  Is  Imma- 
terial where  thfe  transfer  is  made  without 
condderatlon,  and  in  contemplation  of  insol- 
vency. Atkinson  v.  Western  D  Syndicate. 
170  CaL  503, 150  Pac  360. 

Upon  either  of  these  thecRies;  we  think  the 
oomplaint  is  amply  sufficient  to  state  a  cause 
of  action. 

[6]  Some  objection  is  made  to  the  action  of 
tbe  court  in  granting  a  preUminaiy  injunc- 
tion restraining  tbe  defendant  "tram  dispos- 
ing of,  selling,  making  away  with,  secreting, 
assigning,  hypothecating,"  said  bonds,  bat, 
since  the  court,  after  full  hearing,  granted  a 
perpetual  injunctimi,  the  action  as  to  the  for- 
mer becomes  unimiwrtant,  and  the  inquiry 
here  should  be  limited  to  the  final  determina- 
tion of  the  controversy.  Sheward  v.  Citizen^ 
Water  Co..  90  CaL  635.  27  Pac  439;  County 
of  Tehama  v.  SIsson.  152  CaL  167.  92  Pac.  64 ; 
E:night  V.  Cohen.  5  CaL  App.  296,  90  Pac  145. 

[t]  There  Is  no  merit  In  the  claim  that  the 
cooit  erred  in  striking  out  iwrticns  of  tbe 
answer  of  appellants.  The  charactra'  ei  such 
averments  may  be  shown  by  the  fcAowing 
quotation : 

"That  on  or  abont  the  ITth  day  of  Jannary, 
1917,  plaintiff  commenced  an  action  in  the  sd- 
perior  court  of  the  state  of  California  in  and 
for  the  county  of  Stanislaus  against  said  de- 
fendants Frank  G.  Harriman  and  John  T.  Har- 
riman  and  the  Modesto  Bank,  a  corporation, 
for  damages  for  an  alleged  breach  of  contract 
for  an  alleged  violation  of  the  said  purported 
contract  heretofore  mentioned.  That  siJd  ac- 
tion was  snbseqaently  dismissed  aa  to  the  de- 
fendants John  T.  Harriman  and  the  Modesto 
Bank,  and,  npon  trial  before  a  jury,  a  verdict 
was  rendered  by  said  jury  in  favor  of  ^aintiff 
and  against  the  defendant  for  the  sum  of  $4,- 
489.85  damages  and  costs,  and  judgment  was 
entered  in  said  action  accordingly.  That  it  waa 
owing  to  the  said  frandnlent  acts  of  plaintiff, 
and  false  testimony  given  by  him  and  in  his 
behalf,  and  the  bias  and  prejudice  of  said  Jnry 
against  this  defendant  and  in  favor  of  said 
plaintiff,  that  such  verdict  was  rendered.    That 
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by  reason  of  Mtd  facts  stdd  Jndgment  was  and 
is  inequitable  and  iinjnst,  and  should  not  be  en- 
forced by  a  court  of  equity." 

They  all  embrace  matters  of  defense  to  the 
action  which  resulted  In  a  verdict  and  Judg- 
ment for  plaintiff,  and,  manifestly,  such  is- 
sues coula  not  be  retried  in  «-Mg  action  based 
upon  said  Judgment  Franlc  G.  Harriman 
had  fall  opportiuiity  to  present  his  defense, 
and  it  could  not  be  relitigated  in  a  subse- 
giient  action  in  the  absence  of  any  allegation 
of  "extrinsic^  fraud  In  obtaining  said  Judg- 
ment 

[7]  Likewise  we  think  there  is  no  merit  in 
the  contention  that  the  evidence  is  InsuflS- 
dent  to  support  the  findings  of  the  court  that 
the  transfer  of  the  bonds,  stocks,  and  securi- 
ties was  made  without  consideration,  and  for 
the  purpose  of  defrauding  plaintiff,  and  while 
the  said  Benson  was  a  creditor  of  said  Frank 
G.  Harriman,  and  that,  by  said  transfer,  and 
others  which  are  set  out  in  the  findings,  the 
said  Harriman  "became  insolvent  and  ren- 
dered himself  insolvent,  and  the  said  Frank 
G.  Harriman  lias  no  proi)erty  of  any  kind 
whatever,  and  by  reason  of  said  transaction 
thereby  rendered  hims^f  execution  proof; 
that,  by  reason  of  the  transfer  of  said  bonds, 
stocks,  and  securities  to  the  defendant  John 
T.  Harriman,  be  thereby  placed  without  his 
possession  all  of  the  property  subject  to  exe- 
cution in  this  state,  and  the  transfer  of  said 
bonds,  stocks,  and  secnritles  to  the  said  John 
T.  Harriman  proximately  resulted  In  depriv- 
ing B.  M.  Benson  fronf  collecting  his  Judg- 
mtait  from  the  defendant  FranlK  O.  Harri- 


We  have  carefully  read  the  record,  and 
can  readily  understand  how  the  trial  court 
reached  such  coadusiona.  The  evidence 
warrants  this  statement  of  the  facts  substan- 
tially as  made  by  respondent:  The  plaintiff 
was  an  attorney  at  law  residing  at  Portland, 
Or.,  in  April,  1914,  at  which  time  he  was  em- 
idoyed  in  writing  by  said  Frank  O.  Harriman 
to  act  for  him  as  his  attorney  in  all  matters 
relating  to  the  settlement  of  the  estate  of  one 
G.  H.  Fellows,  deceased,  In  the  state  of  Mas- 
sachusetts. After  plaintiff  had  performed 
certain  services  In  pursuance  of  sai^  emidoy- 
ment,  he  was  discharged  without  cause,  and 
other  attorneys  employed  by  said  Frank  G. 
Harriman.  Thereafter,  on  January  17, 1917, 
plaintiff  commenced  an  action  against  the 
said  Harriman  in  the  superior  court  of  Stan- 
islaus county  for  the  recovery  of  his  attor- 
ney's fee.  Harriman  having  left  the  state, 
plaintiff  followed  him  to  Massachusetts,  and 
there  brought  suit  for  the  same  purpose.  Af  t>- 
er  Harriman  was  served  In  Massachusetts  he 
came  back  to  California,  and  Immediately  at- 
tempted to  deliver  $16,000  worth  of  bonds  to 
his  son,  John  T.  Harriman.  The  defendant 
Frank  G.  Hacrlman  answered  the  complaint 
flled  In  Stanislaus  county,  and  the  case  was 
tried  before  a  Jury,  and  a  verdict  rendered 
204P.-17 


for  the  plaintiff  for  $4,489  on  November  28, 
1917,  and  Judgment  was  altered  and  dock- 
eted on  the  same  day.  On  December  21, 1917. 
an  execution  was  Issued  and  placed  In  the 
hands  of  the  sheriff  of  said  county  for  serv- 
ice, and  was  returned  unsatisfied,  the  de- 
fendant being  a  resident  of  the  county  at  the 
time.  Just  prior  to  said  ttial  Harriman 
claims  he  sent  to  his  sister-in-law  in  Massa- 
chusetts $11,000  worth  of  bonds,  and  as- 
signed all  hla  interest  in  the  Fellows  estate 
to  his  son,  Alfred  Harriman.  Thus  did  he 
attempt  to  divest  himself  of  all  his  property 
within  a  period  of  time  between  the  bringing 
of  said  action  in  Stanislaus  county  and  the 
trial  of  the  same — to  render  himself  entirely 
Insolvent  On  July  26,  1919,  he  was  before 
said  superior  court  in  proceedings  supple- 
mentary to  execution,  and  the  complaint  In 
this  action  was  flled  on  the  succeeding  day. 
As  to  the  delivery  of  the  bonds  to  his  son, 
John  T.  Harriman,  It  appears  that,  while  a 
reiddent  of  Stanislaus  county,  the  father 
went  to  Sonora  and  placed  the  bonds  In  a 
safe  deposit  box  in  a  bank  in  that  city,  to 
which  box  he  had  a  key.  He  thereafter  took 
the  bonds  to  another  bank  in  Sonora  and  put 
them  in  a  safe  deposit  box  which  he  topk  In 
the  name  of  his  sister-in-law,  Martha  Dewey, 
who  lived  in  the  east  at  that  time  and  never 
had  a  key  to  the  box.  Thereafter  he  took  the 
bonds  from  that  box,  and  placed  them  in  the 
Jamestown  National  Bank  in  a  safe  deposit 
box  in  the  name  of  said  sister-in-law.  and  re- 
tained the  key  to  the  box.  After  the  com- 
mencement of  this  action  he  transferred  the 
Iwx  to  his  said  son,  but  left  the  bonds  therein. 
<  Quite  naturally,  the  defendant  Frank  O. 
Harriman  denied  that  he  had  any  intention 
of  defrauding  the  plaintiff,  and  he  .even  went 
so  far  as  to  claim  that  he  was  able  and  will- 
Ing  to  pay  the  i^lntlff  what  he  owed  him. 
But  his  actions  speak  louder  than  his  words, 
and  his  declared  willingness  to  pay  could 
avail  nothing  In  the  face  of  the  determined 
efforts  that  were  required  to  collect  the 
Judgment 

Again,  the  court  was  Justified  In  conclud- 
ing that  the  attempted  transfer  of  the  bonds 
In  question  was  voluntary,  although  he  testi- 
fied It  was  to  secure  his  care  and  support— 
an  explanation,  it  may  be  said,  similar  to 
that  given  for  the  other  transfers.  In  this 
connection  it  is  well  to  note  that,  at  said 
supplementary  hearing,  he  virtually  admitted 
that  it  was  a  gift  At  any  rate,  the  trial 
court  was  in  a  better  iKwitlou  than  this  court 
to  proi)erly  appraise  his  veracity. 

[S]  As  to  this,  the  rule  Is  that  the  exist- 
ence of  an  Indebtedness  at  the  time  of  a  vol- 
untary conveyance  creates  at  least  a  prima 
facie  presumption  of  fraud.    12  R.  O.  L.  476. 

[t]  Furthermore,  "as  against  existing  cred- 
itors no  one  can  transfer  all  his  proi)erty  In 
consideration  of  future  support,  so  as  to  de- 
feat any  such  creditor  In  enforcing  his  claim, 
but  under  such  circumstances  the  law  pre- 
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sumes  the  act  to  be  done  with  fraadnlent  in- 
tent to  binder  and  delay  the  creditor  in  the 
collection  of  bis  debt"  This  is  by  reason  of 
the  fact  that  every  person  is  presumed  to 
know  what  the  direct  results  of  bis  act  will 
be.  Baxter  v.  Baxter,  19  Gal.  App.  238,  125 
Pac.  369.  And,  assuredly.  It  would  make  no 
difference  whether  the  property  is  all  dis- 
posed of  in  one  transaction,  or  in  several,  as 
in  the  case  at  bar. 

The  other  theory,  to  wbici)  we  have  ad- 
verted, that  the  transfers  were  all  voluntary, 
and  that  thereby  be  rendered  himself  insol- 
vent and  hence,  subject  to  the  provisions  of 
said  section  3442  of  the  Civil  Code,  finds  sup- 
port also  in  a  rational  inference  from  the 
evidence. 

We  deem  it  unnecessary  to  comment  speci- 
fically upon  the  so-called  "badges  of  fraud," 
recognized  by  the  authorities  and  enumer- 
ated in  12  B.  C.  L.  pp.  478,  485,  496,  545,  and 
546,  which  respondent  claims  are  all  present 
herein,  as  we  think  sufficient  has  beoi  said 
to  vindicate  the  view  of  the  trial  court  as  to 
the  ft'audulent  character  of  the'  transaction. 

One  other  contention  of  appellants  worthy 
of  some  consideration  Is  that  the  evidence  Is 
Insufficient  to  show  that  plaintiff  was  a  cred- 
itor at  the  time  of  said  transfer;,  the  argu- 
ment being  that  the  judgment  introduced  in 
evidence  would  be  proof  only  that  be  was  a 
creditor  at  that  date,  and  not  before.  Cer- 
tain authorities  from  other  states  are  cited 
to  support  this  view  by  appellants,  and  others 
against  it  by  respondent  But,  as  to  this, 
-  the  record  shows  that  the  entire  judgment 
roll  was  received  In  evidence,  and  it  is  not 
disputed  that  the  complaint  alleged  that  the 
breach  occurred  and  the  obligation  accrued 
In  November,  1916.  At  any  rate,  the  com- 
plaint was  filed  prior  to  said  transfer,  and, 
unless  the  relation  of  debtor  and  creditor 
existed  at  the  time  the  complaint  was  filed, 
it  Is  difficult  to  understand  how  legally  there 
could  be  a  money  judgment  rendered  In  fa- 
Tor  of  the  plaintiff.  As  to  the  decisions  ap- 
plicable to  the  situation,  counsel  have  appar- 
ently overlooked  the  case  of  Chalmers  v. 
Sheehy,  132  Cal.  469,  64  Pac.  T09,  84  Am.  St 
Rep.  82,  wherein  we  find  this: 

"Mr.  Freeman  says  'that  one  having  a  claim 
for  a  tort  is  a  creditor  before  the  commence- 
ment of  an  action  thereon,  as  well  as  after,  and, 
as  sucb  creditor,  is,  upon  recovering  Judgment, 
entitled  to  avoid  a  fraudulent  transfer  antedat- 
ing the  commencement  of  this  action.'  Free- 
man on  Execution  (4th  Ed.)  J  137a.  See  Bump 
on  Fraudulent  Conveyances,  ||  502,  50S;  Waite 
on  Fraudulent  Conveyances  (8d  Ed.)  |  90;  8 
Am.  &  Eng.  Ency.  of  Law,  p.  750.  See,  also, 
sections  3429  and  3430  of  the  Civil  Code,  aa 
to  who  are  creditors  and  debtors,  and  Melvin 
V.  SUte,  121  CaL  16,  where  it  is  said  that  the 
term  'debt,'  used  in  our  statutes,  'should  be 
given  its  modem  legal  significance,  as  including 
any  sort  of  obligation  to  pay  money.'  The 
cases  are  very  numerous  where  it  is  held  that 
a  cause  of  action  based  npou  a  tort  is  within 


the  statute  against  fraudulent  conveyances, 
and  that  a  person  having  such  a  cause  of  action 
is  a  creditor  of  the  wrongdoer  before  judgment 
is  obtained.  The  following  are  cases  where  it 
was  so  held,  and  where  the  liability  was  for 
slanderous  words:  Walradt  v.  Brown,  1  Gil. 
397;  Lillard  v.  McGee,  4  Bibb,  165;  Langford 
V.  Fly,  7  Humph.  585;  Shean  v,  Shay,  42  Ind. 
375;  Jackson  v.  Meyers,  IS  Johiis.  425;  Boid 
V.  Dean,  48  N.  J.  Bq.  198;  Cooke  v.  Cooke, 
43  Hd.  622;  Bliller  ▼.  Dayton,  47  Iowa.  312." 

There  Is  also  a  finding,  as  we  have  seen, 
that  there  was  no  actual  delivery  and  contln 
ned  change  of  poosession  of  said  stocks  and 
bonds,  thus  bringing  the  case  within  t^e  pro- 
visions of  section  3440  of  the  Civil  Code.  We  . 
cannot  say  that  the  court  was  not  justified 
in  this  conclusion,  but  it  is  unnecessary  to 
consider  this  feature  more  specifically. 

The  Judgment  seems  to  be  just  and  legally 
sound,  and  It  is  therefore  afflmied. 

We  concur:    FINCH,  P.  J.;  HART,  3. 

Opinion  of  Suprane  Court  In  Bank  Deoylnff 
Hearing. 

PER  CURIAM.  The  petltton  for  a  rehear- 
ing of  this  caus0  in  the  Supreme  Court  Is 
denied. 

[10]  The  opinion  seems  to  be  in  doubt  on 
the  proposition  that  in  a  complaint  by  a 
creditor  to  set  aside  a  transfer  made  with 
intent  to  defraud  creditors,  the  allegatiOB 
that  plaintiff  has  recovored  a  Judgment  on 
his  debt,  that  It  is  unpaid,  and  that  an  exe- 
cution has  been  Issued  thereon,  and  has  bees 
returned  unsatisfied.  Is  sufficient  to  show 
that  plaintiff  is  entitled  to  appeal  to  equity. 
We  do  not  share  In  the  doubt  The  proposi- 
tion has  been  settled  by  many  decisions. 
Tb<miburg  V.  Hand,  7  CaL  561;  Bickerstafl 
V.  Doub,  19  CaL  112,  79  Am.  Dec.  204 ;  Mc- 
Minn  V.  Wtaelan,  27  CaL  315 :  Ohm  v.  Supe- 
rior Court  85  Cal.  545,  26  Paa  244.  20  Am. 
St  Rep.  245 :  Blanc  v.  Paymaster  M.  Co.,  95 
CaL  533.  30  Pac.  766,  29  Am.  St  Rep.  149: 
Brown  v.  CampbeU,  100  Cal.  644,  35  Pac.  433, 
38  Am.  fit  Rep.  814:  Sewell  v.  Price,  164 
CaL  270,  128  Pac.  407;  Sewell  v.  Johnson, 
165  CaL  767,  134  Pac.  704,  Ann.  Cas.  1916B, 
645.  ■      . 

[11]  The  suggestfon  that  the  action  in 
which  the  plaintiff  recovered  judgment 
against  B^nk  G.  Harriman  was  an  action  in 
tort  for  damages  may  be  misleading.  It  was 
an  action  to  recover  of  the  defendant  Frank 
6.  Harriman  a  debt  owing  by  him  to  plaintiff 
on  agreement  whereby  plaintiff  was  em- 
ployed by  Harriman  to  render  certain  services 
to  Harriman  as  an  attorney  at  law,  and  it 
was  an  action  in  contract,  not  in  tort.  Th«» 
judgment  therein  was  proof  that  the  defend- 
ant was  Indebted  to  plaintiff  on  the  contract 
at  the  time  the  action  was  begun.  The  fact 
that  the  debt  was  for  the  reasonable  value 
of  the  services,  and  to  that  extent  unliqui- 
dated, was  immaterial  on  the  question  of  the 
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right  of  the  idalntifl  to  nfalntaln  this  action 
to  set  aside  the  fraadulent  conveyance. 

SHAW,  O.  J.,  and  8HURTLBFF,  SLOANE, 
LAWIiOB,  WII^DB,  and  WASTE,  JJ.,  con- 
cur. 


MARIS  V.  H.  CRUMMEY,  Inc.     (Civ.  3998.) 

(District  Court  of  Appeal,  •First  I>iatrict,  Di- 
vision 1,  California.  Dec.  8,  1921.  Rehear-' 
ing  Denied  Jan.  7,  1922.  Hearing  Denied  by 
Supreme  Court  Feb.  6, 1922.) 

t.  Negligence  <8=>I34<II)— Evidence  held  to 
tbow  engine  caused  (Ire. 

Ejvidence  lield-  sufficient  to  warrant  a  finding 
that  property  leae  destroyed  by  fire  caused  by 
defendant's  donkey  engine. 

2.  Negllgeoee  «=»I34(4)  —  Evideaee  held  to 
•how  negligent  operation  of  engine  oansing 
Are. 

In  an  action  for  damages  for  destruction 
of  property  by  fire  caused  by  sparks  from  de- 
fendant's donkey  engine,  evidence  IteM  suffi- 
cient to  show  that  the  engine  was  negligently 
operated. 

3.  Appeal  and  error  ®=>I004(I)  —  Vaine  of 
property  destroyed  by  Are  matter  for  Jury. 

In  action  for  destruction  of  property  by 
fire,  it  was  the  special  province  of  the  Jury  to 
determine  from  the  evidence  what  the  actual 
values  of  the  damaged  properties  were  on  the 
date  of  the  fire,  and  its  finding  on  that  subject 
was  conclusive  on  appeal. 

^  Evidenoe   <S=a64f3(l)-<ln8nranee    adjuster* 
earn  patent  to  testify  to  value  of  property  d«< 
stroyed  by  flrs. 
Fire  insurance  adjusters   were   competent 

to  testify  as  to  the  value  of  property  destroyed 

by  fire. 

5.  Insurance  «S9606(I)— Proofs  of  loss  held 
4utniissible  In  action  by  insurer  for  destruc- 
tion of  property  by  flrs. 

In  action  against  owner  of  donkey  engine 
causing  fires  in  behalf  of  insurers  who  had 
paid  fire  losses,  proofs  of  loss  made  by  the 
owners  were  admissible  for  the  purpose  of 
ahowiug  compliance  with  the  terms  of  fire  pol- 
icies, so  as  to  entitle  them  to  be  paid  and  to 
entitie  insurance  companies  to  pay  the  losses. 

6.  Appeal  and  error  i@=>2l6(l)— No  complaint 
first  on  appeal  of  failure  to  limit  scope  of 
evidence. 

Parties  cannot  for  the  first  time  on  appeal 
complain  that  the  court  should  have  given  an 
Instmetlon  limiting  parposes  for  wliich  certain 
evidence  sbonld  be  considered,  where  no  such 
Ittstmction  was  requested. 

7.  Appeal  and  error  «s>970(2)— Exduslon  of 
•videaoe  of  •xMrimauta  diaoretlonary  witb 
trial  eourt. 

In  action  for  destruction  of  property  by  fire 
claimed  to  have  been  caused  by  sparks  from 
a  donkey  engine,  where  defendant  offered  evi- 
dpoce  showing  that  it  was  burning  lampblack. 


exclusion  of  testimony  of  experts  oonceming 
experiments  made  in  an  attempt  to  show  the 
burning  qualities  of  sparks  from  lampblack 
was  a  matter  resting  largely  within  the  discre- 
tion of  the  trial  court,  and  will  not  he  reviewed 
in  the  absence  of  a  clear  showing  of  an  abuse 
of  that  discretion. 

8.  Appeal  and  error  <@=9206(2)  —  Objeotlons 
must  be  made  to  questions  asked  court  by  Js- 
rors. 

Complaint  cannot  be  made  on  appeal  that 
improper  qnestions  were  asked  by  the  jury  in 
response  to  a  suggestion  of  the  court  that  the 
jury  were  entitled  to  ask  questions,  where  no 
objection  was  urged  at  the  time. 

9.  Negligenpe  «=>I39(I)  — Instruotlen  on  ro- 
•ponsibility  for  lire  from  engine  held  proper. 

In  an  action  for  destruction  of  property  by 
fire  from  defendant's  donkey  engine,  it  was 
proper  for  the  court  to  modify  instructions  re- 
quested by  defendant  by  omitting  therefrom 
the  statement  that  "the  mere  emission  of 
sparks  from  the  donkey  engine  in  question  is 
not  of  itself  evidence  of  negligence,"  and  to 
give  the  instruction  as  modified,  "I  cluurge  you 
that  ttie  defendant  cannot  be  held  to  be  guilty 
of  negligence  in  this  case  by  the  mere  fact,  tf 
yon  find  it  to  be  a  fact,  that  the  engine  in  ques- 
tion was  emitting  sparks  at  the  time  of  the  al- 
leged fire,  unless  yon  find  from  the  evidence 
that  the  sparks  were  the  direct  and  proximate 
cause  of  the  fire,  snd  alao  that  the  defendant 
was  thereby  guilty  of  negligence,  and  thereby 
occasioned  the  fire  in  question." 

10.  Trial  «s>244(2)— Not  arror  t«  rofnse  in- 
structions with  reference  to  particular  evi- 
dence. 

In  action  for  destruction  of  property  by  fire 
claimed  to  have  been  started  by  sparks  from 
a  donkey  engine,  where  the  court  specifically 
instructed  that  it  was  the  duty  of  the  jury  to 
take  into  consideration  all  of  the  evidence  in 
the  case  in  determining  the  issues  presented 
before  them,  and  particularly  in  determining 
the  question  as  to  whether  or  not  the  defend- 
ant was  guilty  of  negligence  in  using  and  oper- 
ating its  engine  under  the  circumstances  of  this 
particular  case,  it  did  not  err  in  refusing  to 
instruct  that  it  would  be  proper  for  the  jury  to 
consider  the  evidence  of  general  custom  with 
reference  to  the  use  of  spark  arresters  in  de- 
termining whether  defendant  was  guilty  of  neg- 
ligence in  operating  without  an  arrester. 

Appeal  from  Superior  Court,  City  and 
County  of  San  rrandsco ;  Jolin  Hunt,  Judge. 

Action  by  William  Maris  against  H.  Orum- 
mey.  Inc.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AflBrmed. 

Hearing  denied  by  Supreme  Court;  Wil- 
bur and  ShurtlefF,  JJ.,  dissenting. 

Randolph  Y.  Whiting,  of  San  Francisco, 
for  appellant 

Frank  J.  Fontes  and  Henry  F.  Boyen,  botii 
of  San  FranciBco,  for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintifr  in  an  ac- 
tion brought  to  recover  damages  for  the  de- 
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ctmctlon  of  property  by  fire  caiued  by  the 
alleged  negligent  operation  of  a  donkey  en- 
gine belonging  to  defendant  and  being  op- 
erated by  It  near  the  location  of  the  property 
ao  destroyed  by  .  Are.  For  the  purposes  of 
thia  aK>eal  the  parties  thereto  hare  Btipn- 
lated  as  to  certain  matters,  snch  as  the  own- 
ership of  the  property,  the  insurance  thereof, 
payment  of  premiums,  filing  of  the  proofs 
of  loss,  payment  of  the  claims  by  tlie  insur- 
ance companies,  subrogation  of  the  alleged 
causes  of  action  to  the  insurance  companies, 
and  the  assignmenta  thereof  to  the  plaintifF, 
thus  eliminating  the  necessity  of  presenting 
much  of  the  pleadings  and  evidence  upon  the 
.  appeal,  and  confining  the  questions  presented 
thereby  to  three  groups,  namely :  (1)  The  in- 
sufficiency of  the  evidence  to  show  that  the 
engine  operated  by  the  defendant  caused  the 
lire,  to  sliow  that  sodi  engine  was  negligent- 
ly operated,  and  to  prove  the  amount  of  dam- 
ages sustained;  (2)  erron  In  the  admission 
or  rejection  of  certain  evidence  to  t>e  here- 
after q>ecifically  referred  to ;  and  (3)  errors 
in  the  giving  of  certain  Instmctions  and  in 
the  refusal  of  certain  other  requested  In- 
structions of  the  defendant.  The  trial  was 
had  before  a  Jury,  which  returned  a  verdict 
In  favor  of  the  plaintiff,  and  from  the  Judg- 
ment entered  thereon  this  appeal  has  been 
prosecuted. 

[1]  The  appellant's  first  contention  is  that 
the  evidence  was  insufficient  to  show  that  the 
engine  operated  by  the  defendant  caused  the 
fire.  Upon  this  branch  of  the  case  the  evidence 
sufficiently  discloses  that  on  June  3, 1918,  the 
defendant,  through  its  agents,  was  operating 
a  donkey  engine  in  the  course  of  maldng  cer- 
tain repairs  upon  a  street  in  the  city  of  San 
Francisco ;  that  said  engine  was  not  equipped 
with  a  spark  arrester,  and  that  during  the 
(^>eratlon  of  the  said  engine  on  the  day  in 
question  sparks  and  cinders  were  observed  by 
several  witnesses  to  be  rising  from  the 
smokestadc  of  said  engine,  and  that  these 
sparks  and  cinders  were  being  carried  by  the 
wind  and  deposited  upon  nearby  property, 
and  that  thereby  several  grass  fires  had  been 
Started;  that  a  cinder  from  the  engine  had 
burned  a  hole  in  the  coat  of  a  person  stand- 
ing on  his  porch  near  where  the  engine  was 
being  operated,  and  that  gas  escaping  from 
a  nearby  broken  gaspipe  bad  been  ignited. 
There  was,  of  course,  no  witness  who  could 
testify  that  a  particular  spark  which  had 
arisen  from  said  engine  had  been  deposited 
upon  the  house  of  any  one  of  plaintiff's  as- 
signors, setting  It  afire,  but,  since  no  other 
plausible  exi^nation  was  offered  for  the 
origin  of  these  various  fires  or  for  the  fire 
which  destroyed  the  property  of  the  plain- 
tiff's assignors,  the  Jnry  were  entitled  to 
draw  the  natural  inferoice  that  the  fire  by 
whicb  the  property  was  destroyed  had  found 
its  origin  in  the  sparks  which  had  arisen 


frmn  the  deCendant's  engine,  and  whldi  bad 
caused  the  several  fires  above  referred  to. 

[2]  The  appellant's  further  contention  is 
that  the  evidence  was  insufficient  to  show 
that  its  engine  was  being  negligently  op- 
erated. This  contention  is  entitied  to  littia 
consideration  in  view  of  the.  foregoing  refer- 
ence to  the  evidence  In  the  case,  since  the 
Jury  would  be  entitied  to  draw  the  inference 
that  the  emission  of  sparks  and  cinders  in  a 
thickly  populated  neighborhood  to  an  extent 
sufficient  to  cause  the  several  fixes  above 
adverted  to  would  be  attributable  to  the  neg- 
ligent operation  of  said  engine  in  sudi  a  lo- 
cality and  with  such  consequences.  The  de- 
fendant offered  no  evidence  tending  to  show 
that  It  had  taken  any  precautions  to  prevent 
these  dangerous  ^Kirks  and  cinders  from  aris- 
ing from  its  engine  or  from  l>eing  carried  to 
places  where  snch  fires  occnrred.  In  the  ab- 
sence of  sudi  showing,  we  think  the  Jury 
were  entitled  to  infer  the  negligent  operation 
of  said  engine.  Appellant,  however,  contend^ 
that  whoi  it  had  shown  that  the  engine  in 
question  was  dean  and  in  gdod  working  con- 
dition, that  it  had  Just  come  from  the  shop, 
that  it  was  operated  by  a  man  who  Iiad  bad 
long  experience  in  the  operation  of  such  en- 
gines, that  it  was  burning  lampblack  in  lump 
form,  which  was  a  less  dangerous  substance 
than  wood  or  coal,  and  that  it  was  almost 
entirely  consumed  in  the  process  of  burning, 
it  had  sufficiently  shown  that  it  was  not 
guilty  of  negligence  in  the  operation  of  said 
engine.  This  evidence  might  well  have  been 
considered  by  the  Jury  to  have  been  offset 
by  the  fact  that  the  engine  was  emitting 
sparlLB  and  cinders  which,  within  the  obser- 
vation of  those  who  were  operating  the  same, 
were  being  deposited  upon,  and  were  caus- 
ing fires  in,  nearby  places,  and  that  these 
latter  facts  would  of  themselves  be  sufficient 
to  raise  the  Imputation  of  negligence  on  the 
part  of  the  defendant  in  the  operation  of  the 
engine  causing  these  obvious  and  imminent 
consequences.  We  are  of  the  opinion,  there- 
fore, that  the  evidence  sufflcienfly  sho^vs  that 
the  engine  in  question  was  being  negligently 
operated,  and  the  fire  upon  Ihe  premises  of 
plaintiff's  assignors  was  directly  caused 
thereby. 

[3-6]  The  final  contention  of  the  appellant 
under  the  head  of  insufficiency  of  the  evi- 
dence Is  that  the  evidence  was  insufficient  to 
prove  the  amount  of  damages  suffered.  la 
support  of  this  contenti«Hi  the  appellant  of- 
fers an  argument  which  might  well  have  been 
made  to  the  trial  Jury  with  reference  to  the 
values  of  the  various  items  of  property  em- 
braced in  the  several  claims  assigned  to  plain- 
tiff, but  which  has  littie  value  upon  this  ap- 
peal, since  It  was  the  special  province  of  the 
Jury  to  determine  from  the  evidence  present- 
ed before  It  what  the  actual  values  of  these 
damaged  properties  were  upon  the  date  of 
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the  file,  and  Its  finding  upon  that  anbject  Is 
conciuBive  upon  this  appeal 

Tbe  appellant's  second  main  contention  Is 
tbat  the  court  committed  certain  errors  in  tbe 
admission  and  rejection  of  evidence;  tlis 
first  of  tbese  alleged  errors  being  tliat  of  the 
alleged  improper  admission  of  tbe  testimony 
of  certain  adjusters  of  the  damages  caused 
by  said  fire,  and  also  of  the  admission  in  evi- 
dence of  the  proofs  of  loss  presented  to  the 
insurance  companies  after  tbe  occurrence  of 
the  Are,  and  in  order  to  collect  the  insur- 
ance thereon.  As  to  the  first  of  these  ob- 
jections, It  sufSdeatly  appears  that  tbe  ad- 
justers who  were  called  to  testify  were  ex- 
perts in  the  matter  of  determining  values  'Of 
property  damaged  or  destroyed  by  fire,  and 
that  they  had  examined  the  particular  prop- 
erty so  damaged  or  destroyed.  They  were 
thus,  we  tblnlc,  sufficiently  qualified  as  ex- 
perts to  give  evidence  upon  this  subject,  and 
we  can  see  no  objection 'to  tbe  admission  of 
their  testimony  in  this  capacity.  As  to  tbe 
pro(tf8  of  loss,  these  were  admissible  for  the 
purpose  of  showing  that  the  persons  insured 
had  compiled  with  the  terms  of  their  re- 
spective policies  so  as  to  entitle  them  to  be 
paid  and  to  entitle  the  Insurance  companies 
to  pay  the  losses  which  had  been  sustained 
by  the  fire.  The  defendant's  only  objection 
to  this  evidence  which  properly  could  have 
been  made  would  have  been  that  it  should 
be  confined  to  this  limited  purpose.  It  did 
not  make  this  requirement,  nor  did  it  request 
an  instruction  to  the  Jury  tbat  the  evidence 
should  be  confined  to  this  limited  scope.  It 
cannot,  therefore,  mal:e  that  objection  here. 

As  to  the  appellant's  next  contention  that 
evidence  was  Improperly  admitted  with  ref- 
erence to  tbe  emission  of  sparks  from  some 
donkey  engine  other  than  the  engine  which  is 
allied  to  hare  caused  tbe  fire,  we  do  not  find 
that  this  objection  is  borne  out  by  the  record 
in  the  case. 

{7]  As  to  appellant's  contention  that  the 
court  improperly  rejected  tbe  testimony  of 
experts  concerning  certain  experiments  made 
In  an  attempt  to  show  the  burning  qualities 
of  sparks  from  lampblack,  it  is  suflScient  to 
say  that  the  admission  or  rejection  of  evi- 
dence of  this  diaracter  lies  so  largely  within 
the  discretion  of  the  trial  court  that  its  ac- 
tion thereon  will  not  be  reviewed  on  this 
aroeel,  in  the  absence  of  a  clear  showing  of 
an  abuse  of  tbat  discretion.  There  is  no  such 
showing  made. 

[I]  Tbe  final  contention  of  the  appellant 
under  this  Itead  is  tbat  certain  improper  ques- 
tioaa  were  asked  by  the  Jury  in  response  to 
a  suggestion  of  the  court  that  tbe  Jury  were 
entitled  to  aak  questions.  A  sufficient  answer 
to  this  contention  is  that  no  objection  was 
urged  by  the  defendant  at  tbe  time  to  the 
propoimdlng  of  these  questions  by  the  Jury- 
inen,  and  tbat  it  is  too  late  now  to  urge  such 


objection  thereto.  The  appellant  nrges  that 
when  Jurymen  ask  improper  questions  the  de- 
feidant  is  placed  In  the  delicate  dilemma  of 
either  allowing  such  question  to  go  in  with- 
out objection,  or  of  offending  the  Jurors  by 
making  the  objection,  and  the  appellant  ln> 
slsts  that  tbe  court  of  its  own  motion  sliould 
dieck  the  putting  of  such  improper  questions 
by  the  Jurymen,  and  thus  r^eve  the  party 
injuriously  atFected  thereby  from  the  odium 
which  might  result  from  making  that  ob- 
jection thereto.  There  Is  no  force  in  this 
contention.  Objections  to  questions,  whether 
asked  by  a  juror  or  by  opposing  counsel,  are 
presented  to  the  court,  and  its  ruling  there- 
on oould  not  reasonably  affect  tbe  rigjits  or 
standing  of  the  party  making  the  objecttoa 
before  the  Jury  in  the  one  case  more  than  in 
the  other.  Qliere  is  no  merit,  therefore,  in 
this  contention. 

[1]  Tbe  appellant's  final  contention  is  that 
the  court  committed  certain  errors  in  the 
giving  of  certain  instmctlona  and  in  the  re- 
fusal to  give  certain  other  instructions  re- 
quested by  it.  As  to  tbe  instructions  which 
tbe  court  gave^  we  are  satisfied  from  a  care- 
ful examination  of  tbe  whole  body  thereof 
that  they  embraced  a  fair  and  full  statement 
of  the  law  applicable  to  tbe  case,  and  that 
the  objections  which  the  appellant  now  urges 
to  particular  portions  thereof  are  sufficiently 
answered  by  a  consideration  of  the  instruc- 
tions as  a  whole.  In  so  far  as  the  appel- 
lant's contention  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  requested 
by  it  is  concerned,  it  may  be  said  that  tbe 
defendant  insisted  upon  requesting  several 
instructions  embracing  the  statement  that 
"the  mere  emission  of  sparks  from  the  don- 
key engine  in  question  Is  not  of  Itself  evi* 
dence  of  negligence."  THe  court  modified 
these  Instructions  so  as  to  eliminate  this 
phrase,  and  gave  to  the  jury  tbe  following 
modified  Instruction: 

<7  charge  you  that  the  defendant  cannot  be 
held  to  be  guilty  of  negligence  in  this  case  by 
the  mere  fact,  if  you  find  it  to  be  a  fact,  that 
the  engine  in  question  was  emitting  sparks  at 
the  time  of  the  alleged  fire,  unless  you  find  from 
the  evidence  that  the  sparks  were  the  direct 
and  proximate  cause  of  the  fire,  and  also  that 
the  defendant  was  thereby  guilty  of  negligence, 
and  thereby  occasioned  the  fire  in  question." 

We  are  of  the  opinion  that '  the  modified 
instruction  of  the  court  as  given  embraced  a 
correct  expression  of  the  law,  and  tbat  the 
instructions  requested  by  the  defendant  em- 
bracing without  qualification  tbe  above  ob- 
jectionable phrase  were  properly  refused. 

[10]  The  appellant  also  contends  tbat  tbe 
court  committed  error  in  refusing  to  give  io 
the  Jury  a  special  instruction  that  it  would 
be  proper  for  them  to  consider  the  evidence 
of  general  custom  with  reference  to  tbe  use 
of  spark  arresters  upon  such  engines  in  de- 
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tennlning  whether  the  defendant  was  guilty 
of  negligence  In  operating  the  same  without 
such  spark  arrester.  The  court  gave  to  the 
Jury  specific  instructions  that  it  was  their 
duty  to  take  ^to  consideration  all  of  the 
evidence  In  the  case  In  determining  the  Issues 
presented  hefore  them,  and  particularly  in 
determining  the  question  as  to  whether  or 
not  the  defendant  was  gfuilty  of  negligence 
In  using  and  operating  its  engine  under  the 
circumstances  of  tills  particular  case.  Whm 
the  trial  court  has  thus  generally  instructed 
the  Jury  as  to  its  duty  in  these  regards,  it  is 
iX>t  error  on  Ita  part  to  refuse  instructions 
With  reference  to  particular  portions  of  the 
evidence  which  they  are  thus  generally  in* 
structed.to  consider. 

We  think  that  the  foregoing  sufficiently 
embraces  and  disposes  of  the  instructions, 
whether  given  or  refused,  of  which  appellant 
complains. 

Finding  no  error  in  the  record  before  us, 
the  Judgment  is  affirmed. 

We  concur:  TTLBB,  P.  J.;  KEBBI- 
GAN,  J. 


PACIFIC  ELECTRIC  BY.  CO,  v.  COMIMON. 
WEALTH  BONDING  t  CASUALTY  INS. 
CO.  et  al.  (STATE  OF  CALIFORNIA.  In- 
tervener).    (Civ.  4048.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2.     California.     Dec.  19,  1921.) 

I.  Contracts  «=9|38(I)— Illegal  contraots  not 
enforoed. 

Where  •  contract  is  illegal  or  against  pnblic 
policy,  the  courts  will  refuse  to  enforce  it,  and 
will  leave  the  parties  where  it  finds  them,  re- 
gardless of  tlie  fact  that  one  of  them  may  be 
retaining  benefits  received  thereunder. 

2:  Master  and  servant  «=9388i/2,  Now,  vol.  I4A 
Key-No.  Series— Assignment  of  compensation 
award  "paid"  by  assignee  held  Invalid  as  with- 
In  prohlbiton  against  assignment  of  "claim." 

Tlje  provision-  of  Worlcmen's  CompenBation  j 
Act  1913,  §  29a,  that  no  "claim"  for  compensa-  ' 
tion  shall  be  assignable  "before  payment,"  cov-  | 
era  both  claims  and  awards;   the  word  "claim"  j 
being   used   in   this   broad   sense.     Where   an  | 
award  against  an  insurer  becoming  a  bankrupt 
was  paid  by  the  state  by  an  appropriation  act, 
claimant's  assignment  of  the  award  to  the  state 
by  reason  of  the  payment  to  him  was  contrary 
to  the  statute  and  void;    the  award  not  being 
"paid,"  within  the  meauing  of  the   act,   until 
paid  by  the  employer  or  person  against  whom 
it  was  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Claim; 
Ptiid.] 

Appeal  from  Superior  (3ourt,  Lioe  Angeles 
County;  Lewis  B.  Works,  Judge. 


Action  by  the  Padflc  Electric  Bailway 
Company  against  the  Commonwealth  Bond- 
ing &  Casualty  lusurance  Company  and  oth- 
ers, in  which  the  State  intervened.  From  an 
adverse  Judgment,  Intervener  appeals.  Af- 
firmed. 

See,  also,  42  Cat  App.  573,  184  Pac.  29. 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur 
Keetcb,  Deputy  Atty.  Gen.,  and  J<An  W. 
Maltman,  of  Los  Angeles,  for  the  State. 

E.  B.  Drake,  of  Los  Angeles,  for  respond- 
ent Makley. 

Newlln  &  Aahbnm,  of  Los  Angeles  (J.  W. 
HcKinley,  of  Los  Angeles,  of  counsel),  tor 
respondents  LeAnox  and  Los  Angles  Stone 
Company. 

LANGDON,  P.  J.,.  This  action  was  brought 
by  the  plaintiff  by  complaint  in  interpleader 
to  determine  ownership  of  certain  moneys 
owing  by  the  plaintiff  by  reason  of  a  Judg- 
ment against  It  The  state  of  California  in- 
tervened and  the  trial  court  found  in  favor 
of  the  defendants  George  L.  Makley,  Los  An- 
geles Stone  Company,  and  E.  J.  Licunoz,  and 
against  the  intervener.  This  appeal  is  taken 
by  the  intervener.    The  facts  are: 

"On  or  about  the  29th  day  of  August,  1914, 
George  h.  Makley,  was  injured  through  the 
negligence  of  the  Pacific  Electric  Bailway 
Company,  a  corporation.  At  that  time  the 
Commonwealth  Bonding  ft  Casualty  Insur- 
ance Company,  a  corporation,  was  a  duly 
emiMwered  and  acting  insurance  company  in 
the  state  of  California  and  was  carrying  the 
liability  insurance  covering  the  injuries  re- 
ceived by  the  said  Makley.  In  November, 
1914,  Makley  ffied  his  anillcation  with  the 
Industrial  Accident  Commission  of  this  state 
for  compensation  under  the  Workmen's  <3om- 
pensatlon.  Insurance,  and  Safety  Act  (St. 
1917,  p.  831),  and  after  due  and  proper  pro- 
ceedings upon  said  application  the  Industrltil  _ 
Accident  Commission  made  an  award  against ' 
said  bonding  company  in  favor  of  said  Mak- 
ley of  58.44  a  week  for  240  weeks.  Undfer 
this  award  the  bonding  company  paid  $422 
in  cash  and  various  sums  to  doctors,  hospi- 
tal, etc..  In  payment  of  bills  growing  oat  of 
said  injuries,  and  amounting  In  all  to  the 
sum  of  $1,509.95. 

In  October,  1915,  James  L.  Boone  was  ap- 
pointed receiver  for  and  on  behalf  of  tiie 
bonding  company  in  proceedings  duly  and 
regularly  taken  to  have  said  bonding  com- 
pany declared  a  bankrupt.  Subsequently,  and 
on  April  27,  1916,  the  Industrial  Accident 
Commission,  by  an  amended  finding,  made  an 
award  to  Makley  against  the  said  bonding 
company  and  its  receiver  in  the  sum  of  |S,- 
613.21,  which  compensation  was  in  addition 
to  the  sums  already  paid  by  the  sold  band- 
ing company  for  and  on  account  of  said  Mak- 
ley. 

On  January  28,  1915,  by  reason  of  the  pro- 
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visions  of  said  Wbrlonen's  Compensation,  In- 


surance, and  Safety  Act,  the  bonding  com- 
pany flied  an  action  in  the  superior  court  of 
the  state  of  California  in  and  for  the  county 
of  Los  Angeles  to  recover  the  sum  of  $30,000 
from  Padflc  Electric  Railway  Company  be- 
cause of  the  injuries  to  Makley.  Said  cause 
resulted  in  a  Judgment  for  $8,000  in  favor 
of  plaintiff  entered  therein  on  November  22, 
1915.  Before  the  trial  of  said  action  James 
Ii.  Boone,  the  receiver,  and  George  L.  Mak- 
ley were  substituted  as  plaintiffs  In  the.  place 
and  stead  of  the  bonding  company.  In  said 
action  an  appeal  was  taken  by  the  defend- 
ant to  the  Supreme  Court  of  this  state,  and 
said  judgment  was  affirmed  on  August  7, 
1919.  Following  this  affirmance,  the  Pacific 
Electric  Railway  Company  paid  into  court 
the  amount  of  the  Judgment,  with  intesest, 
and  filed  Its  complaint  in  interpleader 
hMein. 

On  August  25,  1917,  the  state  of  California 
paid  to  Makley  the  sum  of  $3,613.21,  by  vir- 
toe  of  an  act  of  the  Legislature  which  re- 
cited that  the  said  amount  was  appropriated 
to  pay  a  claim  of  said  Makley.  On  the  same 
day,  by  reason  of  said  payment  to  him,  Mak- 
ley made  and  executed  an  assignment  to  the 
state  of  California;  said  assignment  being 
In  words  and  figures  as  follows; 

"For  and  in  consideration  of  the  sum  of  $3,- 
018.21,  lawful  money  of  the  United  States,  to 
me  in  hand  paid  by  the  state  of  California,  the 
zeoeipt  whereof  is  hereby  acknowledged,  I  liere- 
by  sell,  assign,  transfer,  and  set  over  unto  the 
•aid  state  of  CaUfomia  all  that  certain  award 
heretofore  made  and  rendered  in  my  favor  and 
against  Commonwealth  Bonding  &  Casualty 
Insurance  Company,  a  corporation,  and  J.  L. 
Boone,  the  receiver  of  said  corporation,  by  the 
Indnstxial  Accident  Commission  of  the  said 
state  of  California,  on  or  about  ttie  23d  day 
«f  Jannary,  1916,  and  Ist  day  of  May,  1916, 
together  with  all  moneys  due  and  to  become  due 
to  me  under  and  by  virtue  of  said  award,  and 
aU  claims  demands  and  causes  of  action,  of 
every  kind  and  nature  whatsoever,  in  any  man- 
ner arising  from  or  growing  out  of  said  award, 
against  said  Commonwealth  Bonding  &  Casualty 
Insurance  Company,  a  corporation,  and  the  said 
J.  Ik  Boone  as  receiver  thereof,  as  well  as 
against  all  other  receivers  and  stockholders  of 
said  corporation. 

"And  I  hereby  authorize  my  said  assignee 
to  take  any  and  all  such  steps,  actions,  and 
proceedings,  both  legal  and  equitable,  in'  my 
name  or  otherwise,  as  it  may  be  advised,  which 
are  or  may  become  necessary  or  proper  to  re- 
cover from  said  corporation,  its  receivers  and 
stockholders,  all  moneys  due  and  to  become  due 
me  under  and  by  virtue  of  said  award,  and  to 
retain  for  the  use  and  benefit  of  said  state  of 
California  all  moneys  and  other  things  of  value 
which  may  he  so  recovered." 

Because  of  the  foregoing  assignment,  the 
state  of  California  claims  an  interest  in  the 
money  paid  into  court  by  the  Padflc  Elec- 
tric Hallway  Company  in  satisfaction  of  the 
judgment  against  it    The  award  of  13,618.21 


made  against  the  receiver  for  the  bonding 
company  was  never  paid  by  him,  or  any  one^ 
and  said  receiver  did  not  claim  reimburse- 
ment for  payment  of  said  award  in  thla 
suit,  but  merely  asKed  for  and  received,  by 
the  Judgment,  reimbursement  for  the  amount 
paid  by  the  bonding  company  to  Makley  for 
weekly  compensation,  doctors'  bills,  etc.,  un- 
der the  first  award,  together  with  Interest 
thereon.  The  portions  of  the  Judgment  In 
favor  of  defendants  Lennox  and  Los  Angeles 
Stone  Company  do  not  concern  us  here,  as 
these  defendants  received  the  amount  of  their 
claims  by  reason  of  stipulations  entered  into 
between  them  and  the  defendant  Makley.  The 
only  possible  theory  upon  which  the  appe- 
lant would  have  an  Interest  in  this  fund 
would  be  based  upon  the  contention  that 
the  assignment  of  the  award  was  a  valid  one> 
and  that  the  receiver  was  bound  to  pay  the 
amount  of  the  award  to  appellant  and  to  be 
reimbursed  for  such  payment  out  of  the  mon- 
ey paid  by  the  Pacific  Electric  Railway  Con*- 
pany,  and  that,  the  receiver  falling  to  set 
up  such  matters  and  protect  the  rij^ts  of 
appellant,  it  was  entitled  to  protect  its  own 
interests  In  the  present  action  by  reaching 
the  fund  directly  Instead  of  Indirectly. 

[1,2]  So  we  are  brought  squarely  to  the 
question  of  the  validity  of  said  assignment 
Let  us  concede,  for  the  purposes  of  this 
opinion,  the  appellant's  contention  that  the 
act  of  the  Legislature  was  valid  on  its  face 
and  is  conclusive  on  this  court.  We  may 
also  concede  the  rule  to  be  well  settled  that 
a  party  to  an  ultra  vires  contract  will  not 
be  allowed  to  plead  ultra  vires  while  at  the 
same  time  retaining  benefits  thereunder. 
This,  however,  only  in  i»art  meets  the  ob- 
jections made  by  Makley  to  the  validity  of 
the  assignment.  For  there  Is  a  limitation 
upon  the  above  rule  to  the  effect  that,  where 
the  contract  Is  illegal  or  against  public  pol- 
icy, the  courts  will  refuse  to  enforce  It  and 
will  leave  the  parties  where  it  finds  them, 
regardless  of  the  fact  that  one  of  them  may 
be  retaining  benefits  received  thereunder. 
VisaUa  Gas,  etc.,  Co.  v.  Sims,  104  CaL  326, 
37  Pac.  10i2,  43  Am.  St  Rep.  105.  A  con- 
tract that  Is  unlawful  as  being  against  the 
express  provisions  or  general  policy  of  any 
particular  statute  Is  void  and  will  not  be 
enforced  by  the  aJurts.  See  note  to  In  re 
Assigniuent  Mutual  Guaranty  Fire  Insurance 
Co.,  107  Iowa,  143,  77  N.  W.  868,  70  Am.  St 
Bep.  149,  at  page  170,  and  cases  cited  there- 
under. These  legal  principles  become  deci- 
sive of  the  presott  appeal,  bcause,  under 
the  Workmen's  Compensation  Act  as  it  stood 
at  tbe  time  of  this  purported  assignment, 
there  was  the  following  provision: 

"No  claim  for  compensation  shall  be  assigna- 
ble before  payment.  •  •  • '»  Section  29a, 
1913  W.  C,  I.,  and  S.  Act  (St.  1913,  p.  294). 

Appellant  contends  that  this  refers  only  to 
"claims"   as   distinguished   from    "awards." 
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There  Is  mnch  reason  In  his  argument  that 
a  restriction  upon  the  assignment  of  "claims" 
which  are  uncertain  in  amount  is  more  nec- 
essary than  a  restriction  upon  the  assign- 
ment of  "awards"  which  are  fixed  amounts, 
under  technical  definitions  of  these  terms. 
We  are  not  concerned  with  tills  argument 
here,  however,  and  this  court  is  bound  to 
hold  that  the  above  provision  obviously  was 
intended  to  cover  both  claims  and  awards, 
and  that  the  word  "claim"  is  used  in  this 
broad  sense.  The  act  states  that  no  assign- 
ment shall  be  made  "before  payment." 
Claims  are  not  paid  until  they  become 
awards,  and  it  is  dear  that  the  only  thing 
payable  under  the  provisions  of  the  act  is 
awards.  It  Is  evident  that  the  Legislature 
intended  that  there  should  be  no  assignment 
of  claimant's  rights  whatsoever,  and  that  the 
award  should  be  paid  by  the  one  against 
whom  it  was  made  directly  to  the  claimant 
and  to  no  one  else. 

Appellant  argues  that,  as  the  state  paid 
the  full  amount  -of  the  award  to  Makley,  his 
award  or  claim  was  paid,  within  the  lan- 
guage of  the  act,  and  thereafter  could  be 
assigned.  Such  reasoning  is,  we  think,  fal- 
lacious, and  would  give  to  the  language  of 
the  act  no  force  and  effect  The  award  Is 
not  "paid,"  within  the  clear  meaning  of  the 
act,  until  it  is  paid  by  the  person  against 
whom  it  Is  awarded.  Any  payment  of  the 
same  amount  or  of  double  or  triple  the 
amount  by  an  outsider  would  not  discharge 
and  pay  the  award,  but  the  award  would 
still  be  due  and  unpaid,  and  would  always 
remain  so  tmtll  paid  by  the  person  against 
whom  it  was  made. 

We  are  of  the  opinion  that  the  assignment 
upon  which  the  appellant  bases  its  conten- 
tion 1b  contrary  to  the  express  provisions  of 
the .  Workmen's  Compensation  Act,  and  is 
therefore  Illegal  and  of  no  force  and  effect 
under  the  authorities  above  cited,  and  the 
appellant  could  acquire  no  rights  thereunder. 

The  Judgment  is  aifirmed. 

We  concur:  NOURSE,  J.;  STURTE- 
VANT,  J. 


SPRING  ESTATE  CO.  V.  COHEN. 

(Civ.  3946.) 

'V* 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  16,  1921.  Hearing 
Denied  by  Supreme  CV>art  Feb.  14,  1922.) 

I.  Vendor  and  purdiaser  «=995(2)— Where  no 
payments  made  on  substituted  contract,  ac- 
ceptance of  delayed  payments  on  original  held 
not  to  affect  vendor's  rights  in  new  contract. 
Where  a  lot  sale  contract,  on  which  pay- 
ments had  been  accepted  after  they  were  due, 
was  canceled  by  agreement  and  a  new  contract 
made,  dividing  the  payments  and  applying  them 
on  the  new  contract,  no  payments  having  been 


made  under  the  new  contract,  acceptance  of  de- 
layed payments  under  the  first  contract  cannot 
affect  the  vendor's  rights  under  the  new  agree- 
ment. 

2.  Vendor  and  purchaser  <e=395(2),   101— Ac- 
oeptance   of   payments   after   due   suspends 
right  of  forfeiture  till  notice  of  strict  com- 
pliance In  future. 
Where  time  is  of  the  essence  of  a  contract 
requiring  periodical  payments,  the  acceptance 
of  payments   after   their  due   date  creates  a 
temporary  suspension  of  the  right  of  forfeiture 
arising  upon  such  delay,  which  can  only  be  re- 
stored by  ^ving  definite  notice  of  the  creditor's 
intentiou  thereafter  to  require  strict  compli- 
ance. 

Appeal  from  Superior  Court,  Alameda 
County;  A.  F.  St  Sure,  Judge. 

Action  by  the  Spring  Estate  Company 
against  Charles  A.  Cohen.  From  a  Judg- 
ment for  plaintiff  and  cross-defendant,  de- 
fendant and  cross-complainant  appeal.  Af- 
firmed. 

Raymond  Perry,  of  San  Francisco,  for  iap- 
pellant. 

Redmond  C.  Staats,  of  Berkeley  ((Jeorge 
L.  Hughes,  of  Berkeley,  of  counsel),  for  re- 
spondent. 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  and  cross- 
defendant  and  against  the  defendant  and 
cross-complainant  by  which  the  rights  of 
the  latter  in  three  several  agreements,  to 
purchase  real  property  were  declared  to  be 
forfeited,  and  quieting  the  plaintiff's  title 
thereto. 

On  July  1,  1912,  plaintiff's  predecessor  In 
interest  sold  to  defendant  and  defendant 
agreed  to  buy  three  lots  of  land  in  a  subur- 
ban subdivision  named  Thousand  Oaks,  situ- 
ated in  the  county  of  Alameda,  for  $6,500, 
payable  in  Installments.  During  the  years 
1912  and  1913  defendant  paid  on  account  of 
said  purchase  the  sum  of  $1,700,  this  sum 
being  the  aggregate  of  several  installments, 
many,  if  not  practically  aU,  of  which  were 
paid  after  their  due  date  and  were  accepted 
by  the  vendor.  On  July  1,  1914,  the  parties 
entered  Into  a  new  arrangement,  under  the 
terms  of  which  a  separate  contract  was  ex- 
ecuted for  each  of  said  three  lots,  and  the 
afoKsald  sum  of  $1,170  paid  on  account  of 
the  contract  of  July  1,  1912,  was  divided  and 
applied  about  equally  as  a  credit  upon  these 
several  new  contracts.  Thereafter  no  fur- 
ther payments  were  made,  and  on  August  26, 
1919,  the  plaintiff  In  writing  notified  defend- 
ant of  his  default  and  that  unless  he  com- 
plied with  the  terms  and  conditions  of  the 
contracts  on  or  before  Septembbr  5,  1019, 
plaintiff  would  take  such  steps  as  it  deemed 
necessary  to  protect  its  Interests.  Defend- 
ant made  no  reply  to  this  letter,  and  on  Sep- 
tember 5,  1919,  plaintiff  notified  defendant 
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that  It  elected  to  stand  on  the  terms  of  the 
contracts,  to  retain  to  Its  own  use  the 
amounts  paid  by  d^endant  on  account  there- 
of, and  to  treat  defendant's  rights  thereun- 
der as  terminated. 

The  contracts  provided  that  If  the  purchas- 
er Bhonld  be  In  default  in  any  of  the -pay- 
ments provided  to  be  made  under  the  con- 
tracts for  the  period  of  60  days  the  purchas- 
er should  forfeit  all  rights  thereunder,  and 
all  payments  theretofore  made  should  be 
regarded  as  liquidated  damages,  to  be  re- 
tained as  such  by  the  vendor,  and  that  the 
latter  was  entitled  at  once  upon  demand  and 
without  further  notice  to  the  possession  of 
said  lots.  The  contracts  also  provided  that 
a  notification  to  that  effect  In  a  registered 
letter  from  the  vendor  to  the  purchaser, 
mailed  to  the  address  given  in  the  contracts, 
should  constitute  legnt  notice  of  the  forfei- 
ture. Time  was  expressly  made  of  the  es- 
sence of  the  contracts. 

[1,2]  If  this  were  an  action  on  the  contract 
of  July  1,  1912,  there  would  be  room  for  the 
application  of  the  doctrine  that,  when  time 
Is  of  the  essence  of  a-  contract  requiring  pe- 
riodical payments,  the  acceptance  of  pay- 
ments after  their  due  date  creates  a  tempo- 
rary suspension  of  the  right  of  forfeiture 
arising  upon  such  delay,  which  can  only  be 
restored  by  giving  definite  notice  of  the  cred- 
itor's intention  thereafter  to  require  strict 
compliance  with  the  terms  of  the  contract. 
But  the  contract  of  July  1,  1912,  had  been 
canceled  by  mutual  agreement,  and  for  it 
there  had  been  substituted  three  several 
written  agreements,  one  relating  to  each  lot. 
On  these  no  payments  bad  been  either  ten- 
dered Or  accepted;  and  we  think  It  cannot 
be  held  that  the  acceptance  of  delayed  pay- 
ments under  the  first  contract  can  affect  the 
respective  rights  and  obligations  of  the  par- 
ties under  the  new  agreements.  Under  these 
there  must  be  on  the  part  of  the  vendor  a 
new  waiver  of  strict  compliance  with  the 
terms  of  i>ayment,  In  the  absence  of  which 
it  "was  entitled  to  enforce  the  right  reserved 
In  the  agreements  to  declare  a  forfeiture  up- 
on the  defendant's  noncompliance  with  their 
terms  regarding  payment  Los  Mollnoa 
Lend  Co.  V.  Mackay,  175  CaL  305,  165  Pac. 
926;  Hyman  v.  Harbor  View  Land  Co.,  188 
Pac.  828. 

It  is  true,  as  claimed  by  defendant,  that 
the  plaintiff  paid  taxes  on  the  lots  each  year 
as  they  became  due,  charging  them  to  the 
defendant  upon  Its  books;  but  these  pay- 
ments certainly  cannot  be  regarded  ns  made 
for  the  benefit  of  the  defendant  and  to  bring 
about  the  suspension  of  the  forfeiture  clause 
of  the  contracts. 

Judgment  afilrmed. 
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We  concur:  TYLBB,  P.  X;  KNIGHT,  Jus- 
tice pro  tern. 


BOWER-VENUS  GRAIN  CO.  V.  SIMITH. 
(No.  10568.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

■    (Syllahus  Itl  the  Court.) 

1.  Sales  «=>4I8(2)— (Measure  of  dafflaoes  for 
••iier's  breach  Is  the  difference  between  the 
contract  and  mariiet  price,  Ibm  expense  saved 
buyer. 

Where  the  breach  of  a  contract  of  sale  of 
goods  consists  in  the  failure  of  the  seller  to 
deliver  the  goods,  the  measure  of  damages  Is 
ordinarily  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the 
time  and  place  of  delivery.  The  damages  are, 
however,  subject  to  deduction  for  any  expenses 
saved  to  the  bnyer  by  the  nondelivery. 

2.  Trial  «5>4I8— That  defendant's  demurrer  tt 
evidence  was  wrongfully  overruled  Ininiaterfal 
If  defendant  has  supplied  the  necessary  evi- 
dence to  support  Judgment. 

Where  a  demurrer  to  plaintUTs  evidence  is 
overruled,  although  on  account  of  some  omis- 
sion in  the  testimony  it  should  have  been  sns- 
tained,  if  thereupon  the  defendant  introduces 
testimony,  and  in  so  doing  supplies  the  omis- 
sion, the  error  in  the  mling  on  the  demurrer  is 
cured;  and  if,  upon  all  the  testimony  in  the 
case,  the  judgment  is  properly  rendered.  It 
will  not  be  disturbed  on  appeal 

3.  Appeal  and  error  ®=>  i  050  (t)— Party  cannot 
complain  of  admission  of  evidence  where  he 
permits  similar  evidence  without  ebjeotlen. 

A  party  cannot  complain  of  the  admission 
of  evidence  over  his  objection,  where  he  per- 
mits evidence  of  the  same  tenor  to  be  admitted 
without  objection. 

4.  Sales  «=9l6l  —  Carrier  held  sellers'  agent 
making  seller  liable  for  carrier's  failure  to 
deliver. 

Where  B.  and  V.  sold  two  carloads  of  hay 
to  S.  to  be  delivered  at  W.  at  a  stipulated  price 
per  ton,  and  shipped  the  same  to  themselves, 
consigned  to  their  order,  held,  that  the  carrier 
was  the  agent  of  B.  and  V.  for  the  delivery  of 
said  hay,  and  they  were  liable  to  S.  in  damages 
for  the  failure  of  the  carrier  to  deliver. 

Appeal  from  Superior  Court,  Muskogee 
Count7 ;  Guy  F.  Nelson,  Judge. 

Action  by  Sam  J.  Smith,  doing  business  as 
the  Central  Texas  Grain  Company,  against 
the  Bower- Venus  Grain  Company,  a  i)artner- 
shlp  composed  of  J.  W.  S.  Bower  and  H.  J. 
Venus.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Vilas  V.  Vemor,  of  Muskogee,  for  plain- 
tiffs in  error. 

S.  E.  Gldney,  of  Muskogee,  for  defendant 
In  error. 


NICHOLSON,  J.    This  action  was  brought 
In  the  superior  court  of  Muskogee  county  by 
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Sam  X  Smitli,  ioing  bosineas  as  Centzal 
Texas  Gnia  Company  as  plaistUT  agaiast 
Bower- Venus  Grafai  Company,  a  partneraiilp 
compost  d  of  J.  W.  S.  Bower  and  H.  J.  Yenos 
a.«  defendants,  to  ret-orer  tbe  som  of- $300^. 
danuses  alleged  to  bare  been  sustained  by 
the  plaintiff  because  of  tbe  faflnre  of  tbe  de- 
fendants to  detiTer  two  certain  <<arlaads  of 
bay  sold  to  ptatntiflT  I>y  defendants.  Tbe 
coort  instracted  tbe  Jnry  to  return  a  Terdict 
for  tbe  platntiir  and  assess  bis  damages  at 
tbe  difference  t>etween  tbe  contract  price  for 
tbe  bay  delivered  at  Waco.  Tex,  and  tbe  rea- 
sonatde  casb  market  value  of  bay  of  similar 
qoality  at  that  place  at  tbe  time  tbe  bay 
sbouJd  hare  been  delivered  to  tbe  plaintiff 
in  tbe  ordinary  course  of  businesa,  but  in  no 
event  should  -the  verdict  exceed  tbe  amount 
dataned  by  plaintiff.  A  verdict  was  retnmed 
for  tbe  plaintiff  for  ttie  sum  of  S23L,  upon 
wblcta  Judgment  was  rendered,  and  to  reverse 
wbicb  this  proceeding  In  error  was  Institnt- 
ed.  Tbe  iMrties  occ(^>ied  reverse  positions 
lo  tbe  trial  court,  and  we  will  refer  to  them 
as  they  appeared  there. 

Tbt  ewtdtatet  shows  that  on  September  17. 
1917,  tbe  plaintiff  pordiaaed  of  the  defend- 
ants two  carloads  of  No.  1  prairie  hay  at  the 
price  of  120.50  per  ton  delivered  at  Waco, 
Tex.;  tbat  tbe  defendants  sUpped  said  hay 
froin  Muskogee,  OkL,  consigned  to  their  or- 
der at  Waoo,  mailed  Invoices  of  said  hay  to 
the  i^lntlff,  and  attached  the  original  bills 
of  lading  to  drafts  on  tbe  plaintiff  and  for- 
warded tbe  same  through  a..Lank.  These 
drafts  were  received  by  the  Central  Texas 
Bzdiange  National  Bank  at  Waco.  It  ap- 
pears tbat  between  tbe  24tb  of  September 
and  the  10th  of  October,  1917,  the  plaintiff 
frequently  Inquired  at  every  railroad  In  Wa- 
co, in  an  effort  to  locate  said  cars,  bat  with- 
out avail;  that  on  October  8,  1917,  Xhe  de- 
fendants wrote  the  plaintiff  tbat  the  railroad 
company  advised  them  that  one  car  of  said 
bay  was  stUl  on  band  at  Waco,  nndeUvered ; 
tbat  upon  receipt  of  this  letter  the  defend- 
ant telephoned  one  Henry  FMds,  an  em- 
ployee of  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Company  at  Waco,  and  the  man  to 
whom  tbe  plstntllf  always  went  for  informa- 
tion desired  in  regard  to  tbe  cars,  and  Field.s 
Informed  him  that  said  cars  were  lost  In  a 
wreck  about  200  miles  north  of  Waco;  that 
the  plaindff  then,  on  October  10,  1917,  In- 
structed his  bank  to  return  tbe  drafts. 

At  tbe  close  of  ndalntUTs  case  In  chief  tbe 
defendants  demurred  to  the  evidence  for  the 
reason  that  the  same  failed  to  show  tbat  tbe 
plaintiff  suffered  any  loss  by  any  purported 
breadi  of  tbe  contract,  or  that  tbe  plaintiff 
was  compelled  to  and  did  go  into  the  open 
market  and  purchase  hay  at  tbe  prices  re- 
cited In  tbe  testimony.  This  demurrer  was 
overruled,  and  of  this  ruling  the  defendants 
complain,  and  Insist  that,  while  the  evidence 
of  tbe  plaintiff  shows  tbat  bay  of  tbe  char- 


acter of  tbat  in  qaestioa  was  wortt  on  tbe 
market  at  Waco.  Tex.,  $28  or  S29  per  ton  st 
the  time  ttils  bay  sOiaald  bave  been  dettvercd. 
tbere  Is  no  evideoce  Aowtng  tbat  tbe  plaia- 
Uff  was  damaged  because  of  gofng  into  Che 
market  and  baying  bay  on  account  et  tbe  de- 
jfendsnts,  because  of  their  alleged  iUfaue  bs 
deliver  tbe  hay. 

The  evidence  is  undisputed  tbat  Che  de- 
fendants agreed  to  deliver  tbis  bay  to  ttae 
plaintiff  at  Waco  at  tbe  price  af  fSOJaH  per 
'tOD.  and  neither  is  tbere  any  dispute  as  to 
ttae  market  valne  of  said  bay  at  Waco. 

[1]  It  is  tbe  general  rale  that,  where  tbe 
.tsesdx  of  a  contract  of  sale  of  goods  con- 
sists in  tbe  Cailnre  of  tbe  seller  to  deliver 
ttbe  food^  tbe  measure  of  dswsges  is  ordi- 
■mufiy  tbie  difference  between   ttae  eontract 
price  and  ttae  market  price  of  tbe  soods  at 
ttae  time  and  place  of  deUvety  (Kingfiaber 
Mill  A  Elevator  Ca  v.  Westbipok  et  al,  79 
; Okl.  188,  192  Pac.  209:  35  Cye  «33);   so  tbe 
jmeasnre  of  tbe  plaintilTs  dsmagps.  tfaeie  be- 
ing no  deduction  for  frrigbt    or  other  ex- 
penses saved  to  him  by  tbe  nondelivery,  was 
tbe  difference  between  $20.50  and  $2S  or  $29. 
per  ton. 

[2]  It  is  further  insisted  tbst  st  tbe  tiine 
;said  demurrer  was  ovomled  tbere  was  no 
I  evidence  in  tbe  record,  and  no  attempt  by  tbe 
,  plaintiff  to  show  how  mucb  an  ordinary  car- 
:  load  of  bay  amounted  to,  and  tbere  was  noth- 
ing by  whidi  tbe  Jury  could  have  measured 
damages  for  tbe  plaintiff.    This  is  true,  but 
after  the  demurrer  bad  been  overruled  the 
■defendants    introduced    evidence,    and    Mt. 
Venus,   one  of  the  defendants,   testified  on 
cro8»«xaminatlon  tbat  one  of  the  cars  con- 
tained a  little  over  12  tons,  and  the  other  a 
,  little  more  than  18  tons,  making  something 
.  over  30  tons  in  the  two  cars,  thereby  supply- 
|ing   any  deficiency   In   tbe  evidmce  of  tbe 
^plaintiff.     This  evidence  was  received  with- 
out objection,  and  no  motion  to  strike  it  was 
I  made.     Tbe  defendant  did  not  interpose  a 
1  further  demurrer  or   request  an  instructed 
verdict.    Therefore  tbe  error.  If  any,  in  over- 
ruling tbe  demurrer  was  cured,  and  If,  up- 
on aU  the  testimony  in  the  case,  the  Judg- 
ment was  properly  rendered,  it  will  not  be 
disturbed.    St  Louis  &  S.  F.  Ry.  Co.  v.  Lof- 
tis,   2.5   Ukl.  496,   100   Pac.   S24:    Meyer   v. 
White,  27  OkL  400,  112  Pac.  1005;   G,  C.  & 

S.  F.   By.  Co.  V.   Beasley,  67  Okl.  ,  168 

,  Pac.  200 ;    Glaze  v.  Metcalf  Tresher  Co.,  67 

OkL  ,  168  Pac.  219;    Beard  v.  Davis,  57 

OkL  17,  li56  Pac  631:  RuUedge  v.  Jarvis, 
60  OkL  66,  158  Pac.  586;  Tankersley  v.  Cas- 
tanien  et  aL,  63  Okl.  la  162  Pac.  19L 

[3]  The  defendants  next  complain  of  tbe 
admission  of  incompetent  and  irrelevant  tes- 
timony on  behalf  of  the  plaintiff  over  their 
I  objection,  and  insist  tbat  the  telephone  con- 
versation bet^t-een  tbe  plaintiff  and  Fields, 
I  wherein  Fields  informed  the  plaintiff  tbat 
the  two  cars  of  bay  bad  beoi  lost  in  a 
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wreck,  wag  hearsay,  .not  haTlng  taken  place 
In  the  presence  of  either  of  the  defendants, 
and  was  self-serving,  but  we  are  of  the  opin- 
ion that  the  defendants  .cannot  be  heard  to 
complain  of  the  admission  of  this  evidence 
over  their  objection  for  the  reason  that 
Iat»  on  In  the  testimony  .of  the  plaintiff  he 
was  .permitted  to  testify  to  such  conversa- 
tion without  objection,  and  it  has  frequently 
been  held  that  a  party  cannot  complain  of 
the  admission  of  evidence  over  bis  objection, 
where  other  evidence  of  the  same  tenor  was 
admitted  without  objection.  3  C.  J.  815; 
Gafford  v.  Davis,  68  OkL  303,  1S9  Paa  490; 
Whitehead  Goal  Mining  Oo.  y.  Schneider, 
75  Okl.  175,  183  Pac.  49;  National  Bank  of 
Hastings  v.  Oklahoma  State  Bank,  80  Okl. 
239,  195  Pac.  768. 

[4]  Under  our  view. of  the  case  the  admls- 
BloR  of  this  evidence  as  well  as  the  rejection 
of  the  evidence  of  the  oonreraatlon  had  be- 
tween the  defendant  Venus  and  an  employee 
of  the  Midland  Valley  RaUway  Company,  of 
which  the  defendants  complain,  was  of  no 
consequence,  both  conversations  being  luima- 
terlal  for  the  reason  that  the  df^fendants  con- 
tracted to  deliver  the  hay  to  the  plaintiff  at 
Waco,  Tex.,  and  when  they  shipped  it  to 
themselves,  consigned  to  their  order,  .they 
made  the  carrier  their  agent  for  the  deliv- 
ery of  the  hay  to  the  plaintiff,  and,  as  the 
record  .shows  that  the  carrier  failed  to  de- 
liver or  offer  to  deliver  the  bay  to  the  plain- 
tiff, this  was  not  a  performance  of  the  con- 
tract HiU  T.  FruiU  Mer.  Co.,  42  Colo.  491, 
94  Pac.  354,  126  Am.  St  Rep.  172;  JuUus 
Wlnkelmeyer  Brewing  Ass'n  v.  Nipp,  6  Kan. 
App.  730,  60  Pac.  966 ;  Hnnter  Bros.  v.  Stan- 
ley, 132  Mo.  App.  308,  lU  S.  W.  869;  Aim- 
Strong  y.  Coyne,  64  Kan.  76,  67  Pac  537 ;  86 
Qyc.195. 

After  a  earefol  examination  of  the  /entire 
record,  we  are  of  the  opinion  that  the  court 
did  not  err  Ift  Instmctlng  the  jury  to  find 
for  the  plaintiff,  and  that  there  was  no  error 
h)  the  assessment  of  the  amount  of  the  re- 
covery. 

Therefore  the  Judgment  of  the  trial  court 
Is  affirmed,  and,  as  .the  defendant  in  error 
has  in  his  brief  asked  for  jii(l!nn<^i>t  on  the 
snpersedeas  bond.  It  is  ordered  and  adjudged 
by  the  court  that  said  defendant  In  error  do 
have  and  recover  of  and  from  the  plaintiffs 
in  error  as  principal,  and  IJewis  B.  Malone 
and  J.  0.  Rlfembery,  as  sureties  on  said 
bond,  the  snm  of  |231,  with  Interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from 
the  18th  day  of  December,  1918,  and  the  costs 
of  said  action,  for  which  execution  la  liereby 
awarded. 

PITCHFORD,  y.  C.  J.,  and  KANE,  Mc- 
NF/ILL,  ED[iTINO,  and  JOHNSON,  JJ.,  oon- 
enr. 
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FOLEY  V.  BROWN.    (No.  I0S03.) 
(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

(8yllahu$  by  th«  Court.) 

1.  Property  i&=>9— Venior  and  purcbaMf  •at 
232(1)— Postession  presumes  ownership  and 
is  notice  to  the  world  of  possessor'^s  actual 

interett. 
The  possession  of  real  property  carries 
with  it  the  presumption  of  ownersliip,  and  it 
is  the  dnty  of  one  parchasing  such  property 
from  others  than  those  in  possession  to  ascer- 
tain the  extent  of  the  claims  of  those  in  pos- 
session; and  the  open,  actual  possession  of 
such  property  gives  notice  to  the  world  of 
just  such  interest  as  the  possessor  actually  has 
therein. 

2.  Champerty  and  maintenance  4s»7(l)— Deed 
Is  void  as  between  grantee  and  person  In  ad- 
vsrse  possession  at  time  of  conveyance. 

By  reason  of  section  2260,  Rev.  Laws  1910, 
a  deed,  conveying  real  estate,  executed  hy  a 
grantor  at  a  time  when  be  was  not  in  posses- 
sion of  the  conveyed  premises,  or  he  or  those 
by  whom  he  claims  has  not  been  in  possession, 
nor  taking  the  rents  and  profits  for  a  period  of 
one  year  before  such  conveyance,  is  void  as  be- 
tween the  grantee  and  a  person  who  was,  at  the 
time  ot  the  conveyance,  in  adverse  possession 
of  the  conveyed  premises. 

8.  AppMl  ami  error  «=>I009(4)  —  Eqaltable- 

Judgmaata  not  sat  aside  aniass  olaarly  agalast 

weight  of  evidenoe. 

In  equitable  actions,  the  Jndgment  of  the 

trial  conrt  will  not  be  set  aside  unless  It  la 

clearly  against  the  weight  of  the  evidence. 

4.  Quieting  title  «=344  (3)— Judgment  for  plain- 
tiff  hold  net  against  weight  of  evidenoe. 
Record  examined,  and  Aeltf  that  the  judg- 
ment of  the  trial  court  is  not  against  the  dear 
weight  of  the  evidence. 

Appeal  from  District  Court,  Mcintosh 
County;  B.  W.  Hlgglns,  Judga 

Action  by  Henry  W,  Brown  against  G.  K. 
Foley  and  another.  Judgment  for  plaintiff, 
and  defendant  C.  EX  Foley  appeala.   Affirmed. 

C.  H.  Tully,  of  Eufaula,  for  plaintifl  in 
error. 

B.  J.  Van  Court,  of  Eufaula,  for  defendant 
In  error. 

NICHOLSON,  J.  This  action  was  insti- 
tuted In  the  district  court  of  Mcintosh  coun- 
ty by  the  defendant  In  error  as  plaintiff, 
against  the  plaintiff  in  error  as  defendant, 
to  quiet  the  title  to  certain  land  in  said  coun- 
ty. The  plaintiff  alleged  in  his  petition  that 
he  was  the  owner  of  said  land  and  In  posses- 
sion thereof.  The  defendant  filed  an  answer 
and  cross-petition,  in  which  he  denied  tb« 
allegations  of  said  petition,  and  pleaded  title 
in  himself.  The  reply,  after  denying  gen- 
erally the  averments  in  the  answer,  pleaded 
that  the  deed  under  which  the  defendant 
claimed  was  champertous  and  void.     Jndg- 
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aMsS  vu  vakitBti  Sag  Ac  jfa.nrtif,  ^wgr^-ng 
*ae.  lam  jt-umi:  iciitf  sua  smtaunia^  a  «Kr->r 


<us.  imrBjmrj  Tf.  Bnnn.  ya.nr.lf.  aa-v  te- 
Snrfaoc  ia  «Rar  a  taaa  s«  aa,iiap!it  aajt  ta- 
<r«!){  taac  •£<(  K^arj  V.  Brvaa.  vaa  aarf  ly 
n^K  >iagi  tatiJ^Jt  'jk  ^i*  r«a:.  •statu  *vm  ^ 
eiaer««<trf7.  aa  f..  E.  Fm«t.  j«a;Tirff  a  onr. 
■■■£•  a  Maa  iivt  y\^raamt  •<  actf  mat.  iw  I'li 

V«  vl:  sw$  &.«  >Mtginwiif.  aa  yf/ffeAj 

•r.'.r:  ;a.  w»«rr:_3«  -jut  .m-.c^ia  >i<  t2*  ;u  vi.- 
t.S  is  «riar  Sir  a  aev  7I1I.  «4^^  xmImi  aCl 
•e  'smsMnr'A  as  a.'bt-.sz..^  »«  C^/£i.-i  l'.r  a 
aev  erliX  tta:  ta*  ,  ^i.sxKs.t  ^  s«c  y.ura  "^#<: 
BT  ■S3<-j>a£  «rMea<%  asal  a  ixcsajj  m  >v. 
?!:«  Ptrr.rl  <afitjm*  tA^  <■>&  :t«  <Cl  O7 
«f  ItvxBmte,  vyjK  \iit  AzA.  ^a.t  A-.tA  va» 
<*(«>t«i  t*  Ch*  ^rTt-a^iaf  is.  ^xtx  vj  «■«  Bar- 
laa  Kcatf,  t»  wta*  Oka  laatf  tea  »ec»  '^le*- 
v<T4i  Vf  ^mti  W.  TlMaBOCT^  vkA  fgiirn^ 
■wSna  a  varr^Azy  4e«i  tfjn  Ii«i>a  itnisar. 
■fe  Eryvs..  Xiut  al^vcMt.  a;:/!  that  tfea  «e- 
CaaAkAC  a  <vr«r  r-M^nT-i'ttj  a«£S  itz*  paa- 
•(  laid  ia«l,  aa4  aaa  wcTtaatJ  ia 
tlMf«a<  itfaiK  aaid  daa.  It 
f.-.rtluer  a^'ttn  Uat  <»  dH»  2('r.  day  af  Jaaa. 
Kris,  ta  aa  a<!twA  ^^tt^zoi  la  ua«  itiKr;':^ 
<t>mrt  «(  H<»;lMa  r^nbi-j  «t<«r<Ka  Li^-ia  'i;a7- 
•aa  «a*  piaJ::tiS  aad  L  O.  ^t-sart  ac<l 
attMsa  W4*a  4Kea<hnu,  i'-jA^eimnu.  was  r«»- 
4«rtd  ia  <avar  «f  aBi4  ^Hnan  aad  againf 
Iba  t*kiaa.Ul  aatf  all  otter  d»fMi<iar.ta  ta  aai/l 
aaetioB,  tfV'iCMz  Uwr  :i*Ia  to  tbe  taad  i^rolTcd 
ta  aald  Hv-jtrt,  tnt  pequiring  hiia  to  v«r 
tBto  'fKttt  aUii.b  30  days  U'r^  aaid  date  tba 
•'jua  of  91475  aM  <{^//,  wcJ^h  the  ovart 
tt/attA  waji  owifif  the  ;,Laibu3  ir.  naid  actir>a. 
H'mirf*r,  it  d/vta  i;ot  xvi/iAt  ttat  tbe  defend- 
ant >&  iifrr'/r  waa  a  party  to  that  toit,  %iA 
truUttn^Hit  «ra.«  not  fStfa^^  azaicjrt  him.  Od 
A'i^tnt  11,  1S»15,  aa  ezec:.*.k>(i  waa  L<u(aed  o<i 
«atd  Jo4;r-'>7>t.  ^\i*iX\u7i  tt>;  ibtria  to  re- 
aMrra  frraa  aaid  |ir<>:tnUea  one  Henry  W. 
fir'/ira,  tbe  d<;{«adarjt  la  error,  and  place 
t.  O.  Hi-mn  ia  p'/KMMiiOD  tbereof.  Brown 
a/'fcncnrl/:>:x<«l  •errl''A  of  Kald  writ  on  Sep- 
ttnit)^  17,  liil);,  aM  tyy  Iniionemeat  thereon 
r<r'';itM  that  be  a'icr.o-A l«^;^f:d  Htoart  aa  tbe 
tfifttrt  of  aaid  preu>L>>«,  and  entitled  to  the 
TtfT.u  xtJi  proCta  tLerefrom,  and  that  be  de- 
M-f'TirA  (//•»<"jiion  to  him,  tut  it  appears 
ti'.m  t>.<;  <r7l/j<«'*  that  Brown  did  not  in  fact 
»'.rr<rf,';"r  p^Ai'^.^lon  of  aald  land  to  Stnart, 
aiul  ttt:.t:r  at  any  time  attorned  to  him,  tmt 
r^ntaff.^^  ',u  p'/'.-A^^nion  of  aaid  land,  claiming 
title  tfcer'rf/;.  ()n  Karctj  24,  1017,  DelU  Gray- 
iOD,  uf*.  Brown,  ei»^rrited  to  Stoart  a  qnlt- 
daim  <\t*<A  Ui  aald  land,  and  on  April  7,  ldl7. 
eJ'^tjt^d  Vi  the  AHtaaiiunt  in  error  a  quif;laim 
di^d,  cobv<->iiig  aaid  land  to  him.    Oa  Sep- 


i  a»:ari 

zs:^  auxmc  4r  jaugMiua  4< 
■3.  4mF      >'jQ    »-'y»  1^  'Ji'JZ.  I.  Ol 
uit  arTe   •na-i^7*d  latt  jia4  ly 
teed  s  I3e  yij.nrT  aa  anac 

■',  ♦'.■•na.'Vi   fjr  yaanr  T   3K  cetif 
—t  -Tflii'rwi' aa  JL  riK  li4.aar;ac 

"1:  a  aar  awrrnf^na  :&ae  jraggg^j  ^^g'tr.  « 
7«ai  ttaat  ten  ptmtr^eti  zj  acKzaeza  tf  rife. 
ladL  i  tae  i^tcaez  x  jiiwgjc  iaaa  aa  ae  nne 
■.i  Torduae  aul  c^  ffa  -n  ml  stia 

^aaCr  H   aut   =cja  aa  jrwta  aa   d 


ire< 


rsiKzais  «<  ti:>e  ia 


wttlL  ikr>  ( 
Eiy  a 

'>r  a  <an<-<e  wiwuien;  <<  u 
i^k:  larr.'Bi'icaaiata  apprartac 
t.S*rr.nt  ue  :,.::*  :a  laai  (cicany. 
(Ajuts.  ia  la  caa^^  :aa  (sr-aaatfr  «r  ba* 
.-%:jei  ta  paja  rcad.17  ^;ca  tae  taI^Il^  «f 
:^  :;r.e  :a  ';':e»c<;A  ax  Aawx  37  t&e  icmcd^ 
XO,  rc^ar-ijeia  <>f  wiar  ia  ssi^wa  ty  aa  as- 
atraet  :z  Me  fdA..r  rexcda,  a  ^cr  ftaurr  a< 
;*al  otaM  ia  'xarsed  wid  Erxi^^  c£  taa 
rgira  c<  pen^.ca  ia  aerial  fcaaeaaaa  tfcere- 
>■,?.  Brryvs  T.  Trecc.  38  OsL  233;  IS  PSte. 
^£iC.  ri^  p^^^teaETj*  of  real  eKa:e  earrSca 
with  i;  'z^  prvs^zniixloc  of  owners^iiT.  actr  xc 
'■a  tt«  d  1:7  <>f  a  penco  pcntaaisc  ac-:&  £a«P- 
erty  frcsi  'xjt  cm  ia  poaacaidca  to  ascenaia 
tlie  extea:  «f  tibe  «!aijna  ef  tiioee  ia  twjeej. 
«»«.  aa  tbe  opea  actaal  v'jtsisBicm  ml  aodi 
pr»:f>erty  s!T«a  E«ciee  to  tbe  world  tf  jsM 
ns*^  intetest  aa  tbe  poaeeaaar  baa  thmia. 
Adaoaa  ▼.  White,  10  OkL  S3SC  I^  Pac.  514: 
ShaOer  t.  Ijtntx,  43  OU.  74*.  IM  Pac  3M: 
Wol-erice  Oil  Co.  ▼.  Parka,  7»  OcL  3U.  TOa 
Pae.  e^i.  So  if  Biowa  waa  ia  aer=al  poeaes- 
tifira  oC  tlie  land  la  qneatiow  at  tbe  tine  af 
tbe  esecctsoB  and  deiiTay  oC  tbe  deed  to 
loley  by  :4tcart.  Foley  waa  cbarsed  with 
Dottce  of  tlie  ri^ts  at  Krown  tl<er«ia.  For- 
cL«rmore,  it  eoc-uoarely  appears  tlat  b^ore 
I'oiey  pnrcbaaed  the  land  tbe  aiiurziey  for 
Brown,  leamins  tliat  Fo;ey  waa  aeguuatins 
with  Stnart  for  the  parctiaae  thereof,  went 
to  Foley  anil  told  bim  tiiat  Brown  f  •■aimed 
to  be  the  owner  of  said  land :  tLax  the  aame 
waa  iaToIred  in  litigation,  explained  the  caae 
to  him  in  detail,  and  stated  that  it  would  be 
ne<:es:auT  for  Bro-xa  to  institate  ttie  present 
snit.  bat.  notwitiistaadins  this  information. 
Foley  took  the  deed  from  Stoart.  and  tbia.  in 
face  ot  tbe  fact  that  Brown  waa  in  posses- 
sion under  aa  imltroken  cbiain  of  title  fron 
the  allottee;  the  only  flaw  beio^  the  lodg- 
ment of  the  district  ceort  of  Hughea  county, 
to  which  it  doea  not  appear  that  be  waa  a 
party. 

[2]  It  ia  contended  by  the  defaMlant  in 
error  tbat  the  deed  from  L  O.  htuart  and 
wife  to  G.  £.  Foley  unda  wbicb  ttie  plaio- 
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AMERICAK  NAT.  INS.  CO.  t.  ROBINSON 
<104  P.) 


tiff  in  error  claimed  U  void  as  to  the  defend- 
ant In  error  for  cbamperty.  The  record 
shows  that  the  defendant  in  error  had  been 
in  possession  of  said  land  claiming  to  be  the 
owner  thereof  since  1910;  that  Stuart  never 
obtained  any  character  of  possession  until 
March,  1917,  and  then  attempted  to  take 
forceable  possession  through  a  tenant  This 
amounted  to  nothing  more  than  a  scrambling 
possession.  He  has  never  taken  the  rents 
and  profits,  and  the  defendant  in  error  re- 
mained in  possession.  The  court  found  gen- 
erally for  the  defendant  In  error,  and  this 
carried  with  it  the  finding  that  the  deed  from 
Stuart  to  Foley  was  taken  in  violation  of 
section  2260,  Rev.  Laws  1910,  and  was  void 
as  to  the  defendant  In  error.  Goodwin  v. 
MuUen  et  al.,  48  Okl.  699,  150  Pac.  680; 
MUler  V.  rryer,  35  Okl.  145,  128  Pac.  713; 
Kuby  V.  Nnnn,  87  Okl.  380,  1S2  Pac.  128; 
Martin  ▼.  Cox,  31  Okl.  64S,  122  Pac.  611. 

[3, 4]  We  have  examined  the  entire  record, 
and  find  that  the  judgment  of  the  trial  court 
Is  not  clearly  against  tlie  weight  of  the  evi- 
dence; therefore  said  Judgment  wlU  not  be 
disturbed. 

The  judgmoit  of  the  trial  court  is  af- 
firmed. 

PITCHFORD,  V.  C.  J.,  and  KANE,  JOHN- 
SON, McNeill,  ELTING,  and  KENNAH- 
BB,  JJ.,  concur. 


AMERICAN  NAT.  INS.  CO.  v.  ROBINSON. 
(No.  11278.) 

(Supreme  (Tonrt  of  OUaboma.    Jao.  24,  1922. 
Behearing  Denied  Feb.  14,  1922.) 

rfih 
(BvUabut  6y  Me  Court.)  on 

1.  Innrance  ^=» 1 34 (2)— Insurer  cannot  rely 
«R  false  representations  or  warranties,  un- 
less a  copy  of  application  la  attaoiied  to  the 

:  policy. 

False  representations  or  warranties  in  an 
application  for  insurance  cannot  be  relied  on  by 
the  insurer,  miiess  a  copy  of  the  application 
Is  attached  to  the  policy  as  required  by  section 
3467,  Rev.  Laws  1910. 

2.  Appeal  and  error  j8=>90i— Error  mnat  be  af- 
firmatively shown,  and  Is  never  presumed. 

Error  is  never  presumed  by  this  court  It 
must  always  be  affirmadvely  shown  by  the  rec- 
ord, and  where  this  is  not  done,  the  Judgment 
must  be  alSrmed. 

3.  Appeal  and  error  «s>90l  —  If  Judgment  Is 
oorreot  on  appellant's  theory,  the  Supreme 
Court  may  affirm  It  without  searobing  for 
other  errors. 

Where  a  party  upon  appeal  contends  the 
Judgment  of  the  trial  court  is  erroneous  for  a 
certain  reason,  and  if  the  judgment  is  correct 
upon  the  parties'  own  theory  of  the  case,  this 
court  may  affirm  the  judgment,  without  search- 
ing the  records  for  other  errors,  or  some  other 


tlieory  upon  which  the  judgment  might  be  erro- 
neous. 

Appeal  from  District  C^urt,  Oklahoma 
County;    George  W.  Clark,  Judge. 

Action  by  Lucile  M.  Robinson  against  the 
American  National  Insurance  Company  to 
recover  on  a  life  policy  issued  upon  the  life 
of  Laura  A.  Bird.  Directed  verdict  and  Judg- 
ment for  plaintiff,  motion  for  new  trial  over- 
ruled, and  tike  defendant  appeals.    Affirmed. 

H.  O.  Oliver,  of  Oklahoma  City,  for  plaio- 
tiff  in  error. 

E.  6.  McAdams,  of  Oklahoma  City,  for  d»- 
f endant  in  error. 

McNeill,  J.  This  was  an  action  (Am- 
menced  In  the  district  court  of  Oklahoma 
county  by  Lucile  Robinson  against  the  Amer- 
ican National  Insurance  Company  to  recover 
on  a  life  insurance  policy  issued  by  the  de- 
fendant upon  the  life  of  Laura  A.  Bird,  in 
the  sum  of  $500,  naming  plaintiff  as  l>eae- 
flciary.  The  policy  contained  the  following 
provision: 

"This  policy  and  application  therefor  shall 
constitute  the  entire  contract  between  the  com- 
pany and  the  insured  and  after  one  year  from 
the  date  of  issne  shall  be  uncontestible  for  any 
cause  whatsoever,  except  for  nonpayment  of 
premium." 

To  this  petition  the  defendant  filed  an  an- 
swer, admitting  it  was  a  corporation,  admit- 
ting it  executed  ttie  policy  on  the  14th  day  of 
March,  1916,  and  pleading  that  the  policy 
lapsed  for  nonpayment  of  premium  on  the 
1st  of  March,  1918,  and  thereafter  by  fraud- 
ulent representations  the  company  reinstated 
the  policy,  and  that  the  signature  to  the  aiH 
plication  for  reinstatement  was  forged.  To 
this  answer  the  plaintiff  filed  a  general  de- 
nial. Plaintiff  offered  certain  evidence,  and 
It  was  then  stipulated  that  the  policy  was 
reinstated  on  the  24th  day  of  May,  1918, 
and  preminm  paid  thereon,  and  accepted  by. 
the  company,  and  the  policy  was  in  force  at 
the  time  of  the  death  of  Laura  A.  Bird  on 
June  8,  1918,  and  proof  of  death  was  pre- 
sented on  the  14th  day  of  June  1918,  and 
that  the  books  of  the  company  disclosed  all 
these  facts,  and  the  amount  of  the  policy  had 
not  been  paid.  The  plaintiff  then  rested. 
The  defendant  proceeded  to  offer  evidence, 
and  the  plaintiff  objected  to  the  introduction 
of  any  evidence,  for  the  reason  the  answer, 
after  the  stipulation  and  admission  of  the 
defendant,  stated  no  defense  to  plaintiff's 
&u8e  of  action,  and  the  court  sustained  the 
objection,  and  directed  the  Jury  to  return  a 
verdict  for  plaintiff.  Motion  for  new  trial 
was  filed  and  overruled,  and  from  said  Judg- 
ment the  defendant  appeals. 

[1  ]  Plaintiff  in  error  admits  that  the  policy, 
contains  the  provision  that  the  policy  shall. 
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be  uncontestable  for  any  cause  wbatsoever 
except  nonpayment  of  premium  after  one 
year  after  date  of  issuance  of  the  policy, 
and  cannot  be  contested  after  said  date  for 
false  and  fraudnlent  representations  made  in 
the  application,  as  was  decided  by  this  court 
in  the  case  of  Metropolitan  Life  Insurance 
Co.  V.  Peeler,  176  Pac.  939,  6  A.  L.  B.  441. 
If  we  understand  plaintiff  in  error's  position, 
It  is  that  the  ai^llcatlon  for  reinstatement 
and  the  reinstatement  of  the  policy  is  tanta- 
mount to  a  new  contract,  and  the  insurance 
company  could  set  up  fraud  in  obtaining 
the  reinstatement  at  any  time  within  one 
year  after  the  reinstatement,  as  was  held 
in  the  case  of  Pacific  Mutual  Life  Ins.  Co. 
T.  Galbraltb,  115  Tenn.  471,  91  S.  W.  204, 
112  Am.  St  Bep.  8B2,  and  Gans  v.  iEtna  Life 
Ins.  Co.,  214  N.  Y.  326,  108  N.  E.  443,  L.  R. 
A.  1015F,  703. 

Without  deciding  whether  a  policy  which 
has  lapsed  for  nonpayment  of  premium,  and 
where  an  application  for  reinstatement  is 
filed  with  the  company,  and  the  company  re- 
instates the  policy,  whether  this  is  tanta- 
mount to  the  making  of  a  new  contract,  if 
we  admit  that  It  Is,  would  the  defendant  un- 
der those  circumstances  t>e  entitled  to  in- 
troduce the  application  for  reinstatement, 
and  prove  thab  the  representations  were 
false  and  fraudulent  or  untrue.  Section 
3467,  B.  L.  1910,  provides: 

"  •  •  •  Provided,  further,  that  every  pol- 
icy which  contains  a  reference  to  the  applica- 
tion of  the  insured,  either  as  a  part  of  the  pol- 
icy or  as  having  any  bearing  thereon,  must 
have  attached  thereto  a  corr^t  copy  of  the 
application,  and  unless  so  attached  the  same 
■iiall  not  be  considered  a  part  of  the  policy 
or  received  in  evidence." 

If  we  treat  this  as  a  new  application,  and 
the  reinstatement  tantamount  to  a  new  con- 
tract under  this  statute,  the  application  not 
being  a  part  of  the  policy,  although  the  policy 
refers  to  the  application  for  reinstatement, 
the  plaintiff  in  error  could  not  introduce  the 
same  in  evidence,  nor  can  it  be  considered 
a  part  of  the  policy,  because  a  copy  of  the 
application  was  not  attached  to  the  policy. 
If  plaintiff  In  error  desired  to  reserve  the 
right  to  contest  the  statement  made  In  the 
application,  it  Is  its  duty  to  follow  the  stat- 
ute and  make  said  application  a  part  of  the 
policy,  and  attach  a  copy  thereto ;  otherwise, 
they  would  not  be  entitled  to  introduce  the 
same  In  evidence.  This  is  the  only  position 
contended  for  by  plaintiff  in  error;  so.  If 
we  admit  that  position  Is  correct,  still  th^ 
court  did  not  err  in  sustaining  the  motion, 
for  the  reason  the  application  was  not  at- 
tached to  the  policy  nor  made  a  part  of  the 
policy,  nor  is  it  even  attached  to  the  answer. 

The  Supreme  Court  of  Iowa,  in  the  case 
of  Goodwin  v.  Provident  Savings  Life  As- 
surance Sea  of  N.  X.,  87  Iowa,  226,  66  N.  W. 


157.  82  L,  B.  A.  473,  60  Am.  St.  Bep.  411,  82 
Li  B.  A.  473,  in  the  fourth  syllabus  stated 
as  follows: 

"False  representations  or  warranties  in  an 
application  for  insurance  cannot  be  relied  on  by 
the  insurer,  if  a  copy  of  the  application  is  not 
attached  to  the  policy  as  required  by  McClain's 
Code,  I  1783." 

[2]  As  Stated  by  this  court  In  the  case  of 
Bunker  v.  Harding,  174  Pac.  740: 

"Error  is  never  presumed  by  this  court.  It 
must  always  be  affirmatively  shown  by  the 
record,  and,  where  this  is  not  done,  the  Judg- 
ment must  be  affirmed." 

[3]  Under  plaintiff  in  error's  theory  of  the 
case,  the  judgment  of  the  court  would  be 
correct,  and  under  his  theory  It  was  not 
entitled  to  Introduce  this  evidence. 

For  the  reasons  stated,  the  Judgment  of 
the  court  Is  affirmed. 

PITCHFORD,  V.  C.  J.,  and  KANH,  JOHN- 
SON,  Et/riNO,  and  NICHOLSON,  JJ.,  con- 
cur. / 


KINQ  V.  CARNEY.     (No.   10575.) 

(Supreme  Court  of  Oklahoma.    Jan.  17,  1922. 
Behearing  Denied  Feb.  14,  1S22.) 

(Byllalmt  iy  the  Court.) 

1.  Physiclaas  asd  •nrgeoiw  «5>I5  m.  PaMesfa 
authorization  to  oiierate  Implies  authority  to 
diagnose  and  make  exploratory  Incisions. 

The  general  directions  of  a  patient  to  hi* 
surgeon  authorizing  him  to  perform  an  opera- 
tion for  the  cure  of  a  certain  specific  physical 
ailment  not  only  authorizes  the  surgeon  to  op- 
erate, but  by  dear  implication  authorizes  him 
to  diagnose  the  case  for  the  purpose  of  discov- 
ering for  himself  the  exact  cause  of  the  malady 
be  is  called  upon  to  treat  and  to  make  whatever 
initial  exploratory  incisions  may  be  necessary 
for  this  purpose. 

2.  Phyalolans  and  surgeoss  «=»I5  —  Surge** 
discovering,  while  operating,  unantldpatetf 
conditions.  Is  justified  in  removing  them  with- 
out express  consent. 

If  in  the  course  of  an  operation  to  which 
the  patient  consented  the  physician  discovers 
conditions  not  anticipated  before  the  operation 
was  commenced,  and  which,  if  not  removed,  will 
endanger  the  life  or  health  of  the  patient,  he 
will,  though  no  express  consent  was  obtained 
or  given,  be  Justified  in  extending  the  opera- 
tion to  remove  and  overcome  them. 

3.  Physicians  and  surgeons  «=>I8(7)— Exeln- 
sion  of  testimony  showing  emergency  and  au- 
thorizing extra  operation  not  consented  to  by 
plaintiff  held  error. 

Record  examined,  and  held:  (1)  That  the 
state  of  the  pleadings  warranted  the  introduc- 
tion of  testimony  tending  to  show  an  emergen- 
cy;   (2)  that  the  exclusion  of  this  testimony 
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constitntes  reTeraible  error;  (8)  that  in  other 
respects  the  canM  wu  tried  without  sobstaa- 
tial  error. 

Appeal  from  District  Court,  Muskogee 
County;  R.  P.  De  Qraffoirled,  Judge. 

.  Action  by  Carrie  L.  Carney  against  Dr.  H. 
C  King.  Verdict  and  judgment  for  plaintiff, 
and  the  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  grant  new  trial. 

James  B.  McDonougb,  of  Ft  Smith,  Ark., 
for  plain  tlft  in  error. 

Simpson,  Hummer  &  Foster,  of  OlonnlgBe, 
for  defendant  In  error. 

KANE,  J.  This  was  an  action  for  dam- 
ages for  an  unauthorized  operation  and  negli- 
gence In  caring  for  the  patient  after  the  oper- 
ation bad  been  performed,  commenced  by  the 
defendant  In  error,  plaintiff  below,  against 
the  plaintiff  In  error,  defendant  below.  Here- 
after for  convenience  the  parties  will  be  des- 
ignated plaintiff  and  defendant,  respectively, 
as  they  appeared  in  the  trial  court. 

The  i)etltlon  of  the  plaintiff  was  in  the  us- 
ual form  In  such  cases,  and  states  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
answer  was  in  effect  a  general  denial.  In  a 
trial  before  a  jury  there  was  a  verdict  In 
favor  of  the  plaintiff,  upon  which  Judgment 
was  duly  rendered,  to  reverse  whidi  this 
proceeding  In  error  was  commenced. 

While  counsel  for  defendant  present  many 
grounds  for  reversal,  in  the  view  we  take  of 
the  case.  It  only  will  be  necessary  to  consider 
In  detail  the  fourth  assignment  of  error, 
which  counsel  state  in  tbeir  brief  as  follows: 

"The  conrt  erred  in  ezduding  the  evidence  of 
Dr.  U.  C.  King  and  Dr.  W.  F.  Bose^  show- 
ing the  very  bad  and  diseased  condition  of  the 
ovaries  and  Fallopian  tubes  of  Mrs.  Carney." 

In  their  brief  counsel  for  plaintiff  state 
their  theory  concisely  as  follows: 

"The  propositions  pleaded  by  plaintiff  and  to 
substantiate  which  proof  was  introduced  are: 
(1)  That  the  operation  performed  by  defend- 
ant upon  plainUff  was  unauthorized  and  unlaw- 
fnl;  (2)  Uiat  defendant  was  negligent  in  caring 
for  plaintiff  after  the  operation  had  been  per- 
formed." 

The  defendant's  theory  was  that  the  plain- 
tiff authorized  him  in  general  terms  to  per- 
form whatever  operation  he  found  neces- 
sary to  cure  certain  physical  ailments  of 
which  she  was  suffering,  and  that,  even  If 
her  directions  to  him  were  limited,  as  she 
states  In  her  testimony  which  follows,  the 
unforeseen  emergency  which  was  for  the  first 
time  disclosed  by  proper  examination  and  di- 
agnosis warranted  blm  in  performing  .  the 
operation  complained  of  in  order  to  save  the 
plhintiff's  lite. 

Viewing  the  evidence  tending  to  support 
these    varloos    contentions    from    plaintiff's 


standpoint,  It  may  be  brlefiy  summarlBod  as 
follows: 

Plaintiff,  who  bad  been  married  twice,  had 
one  child  by  her  first  husband.  After  her 
second  marriage,  she  bore  no  diUdren,  but 
had  suffered  from  several  mlsparriages. 
Wishing  to  correct  this  condition,  she  called 
upon  the  defendant,  who  is  conceded  to  be  a 
duly  qualified  and  reputable  physician  add 
surgeon,  practicing  his  profession  at  Ft 
Smith,  In  the  state  of  Arkansas.  The  plain- 
tiff's first  intecvlew  with  Dr.  King  was  held 
In  his  office.  At  this  Interview  the  plaintiff 
told  Dr.  King  of  her  inability  to  bear  children, 
and  also  stated  that  her  family  physician 
told  her  that  her  condition  was  caused  by 
laceration  of  the  uterus.  Her  directions  to 
Dr.  King,  as  stated  by  herself  In  ber  testi- 
mony, were  as  follows: 

"I  said,  'Dr.  Ku}g,  I  came  down  here— I  have 
had  BO  many  miscarriages,  I  don't  want  to  go 
throQgh  with  any  more,  and  I  want  to  be  fixed 
80  I  can  bear  children,  and  we  will  never  b« 
happy  without  that'" 

Thereupon  Dr  King  made  a  physical  ex- 
amination of  the  plaintiff  In  his  ofiSce,  after 
which  he  said  to  her,  according  to  the  testi- 
mony of  the  plaintiff: 

"Well,  he  told  me  that  I  bad  laceration  of  the 
womb,  and  that  I  was  in  a  family  way  at  that 
time,  and  he  said,  Tou  go  out  to  the  hospital; 
I  will  fix  yoi^  np,  and  yon  can  go  back  home 
before  long,  and  it  will  be  all  right* " 

In  compllaoce  wltli  Dr.  King's  advice,  the 
plaintiff  went  to  the  hospital.  On  the  follow- 
ing day  Dr.  King  placed  her  under  an  antes- 
thetlc  and  performed  the  operation  which 
the  plaintiff  alleged  was  unauthorized. 

Dr.  King  in  his  testimony  described  the 
operation  performed  substantially  as  fol- 
lows: ' 

"I  made  an  incision  in  the  plaintiiTB  abdomen 
and  made  an  examination  from  which  I  found 
that  both  ovaries  were  badly  affected;  that 
there  were  many  adhesions  aronnd  the  ovaries, 
intestines,  and  uterus,  and  that  her  Fallopian 
tubes  were  sealed,  both  ends  being  full  of  pus; 
that  a  woman  whose  Fallopian  tubes  are  sealed 
cannot  bear  children;  that,  upon  discovering 
the  condition,  I  removed  the  diseased  organs 
and  the  contignous  infected  tissues. 

Up  to  this  point  Dr.  King  and  Dr.  Rose, 
who  assisted  with  the  operation,  were  per- 
mitted to  testify  without  objection.  Upon 
the  witnesses  being  asked  questions  tending 
to  prove  that  the  Fallopian  tubes  and  ovaries 
and  surrounding  tissue  was  so  l>adly  diseased 
that  it  was  necessary  to  remove  the  diseased 
organs  and  affected  parts  in  order  to  preserve 
the  plaintiff's  life  and  health,  and  that  It 
would  have  been  dangerous  to  her  life  and 
health  not  to  do  so,  the  objections  to  the  evi- 
dence complained  of  in  the  assignment  of  er- 
ror now  under  consideratloa  were  made  and 
sustained  by  the  court 
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[1]  As  we  OBdentmd  tte  cwilai'.loa  of 
comari  for  Oie  plzintiar  and  tbe  ruliag  of 
tba  oomt,  tUs  erideBee  was  exdadea  oa  tbe 
Qttoij  tkat  wnder  the  pyemA'-^fn  and  tbe 
pcoof  {riaintUTs  dficctlaBc  to  the  doetcr  were 
■o  Bmited  flat  be  w«s  obIt  ntboRzed  to 
pertbrm  tbe  siiqiie  opa*tkm  «t  mfwding 
the  larmtlM  of  tbe  wtenB,  vfaidi  she  was 
^  bar  fmjmij  xfksiudmn  was  the 
I  ct  her  gterntiy.  wtaich  is  ptoperly  per- 
thiowgh  the  Tasinal  opealos.  We 
aie  wiisMe  to  acree  wltt  Uds  ■aiiew  eoa- 
■metJOB  oC  tbe  pleadbi9  and  piaiaiiirs  in- 
Mzwetiaas  io  tbe  waif/aau.  Her  specific  direc- 
to  the  doctor,  as  stated  tij  herself 


teke 


Arectioaa,  tt  seoas  t»  in;  aot  oilr 
antborixed  the  doctm-  to  enre  her  wHtlrw. 
If  pff^'M»,  but  Iv  dear  laipUcatiaB  aaAor- 
laed  him  ta  ^«-t»~»  her  ease  Cor  the 
pmpoBe  of  dliwowi liift  Cor  Uimcif  ttv  eiact 
cause  of  her  sterilttT  snd  to  make  whatener 
expIoratoiT  incislans  mlglit  be  twwirj  to 
aeeoBiril^  tUs  yuiiwc 

It  U  qoite  dear  ttiat  naktais  ttie  teftial  In-' 
dslOB  In  plalntlirs  abdomen  was  a  proper 
and  ■eeeaaxT  step  aloBS  tUs  Une.  And  fbe 
mere  Cact  that  flie  tfafntiff  vay  hare  be- 
Uered  or  bad  been  adrlsed  }tj  her  CamOr 
pbriidaa  ttaat  ber  oonditkn  was  caused  br  « 
laceration  of  tbe  nteros  did  not  reliere  tbe 
operattaic  iiigw  of  tte  duly  of  dlautierinc 
for  IiimseU  tite  tnie  caufe  at  tbe  fdiysical  de- 
ftet  he  was  caiied  upon  to  renedj. 

When  we  readi  tliis  coodnson.  tbe  rde- 
Taney  of  tbe  tesdmony  exdtided  beeomes 
deal  1 J  apparenL  The  applicable  prindple 
■nder  vhicb  diis  testiiQaaT  was  relerant  may 
be  sommarixed  from  tbe  antboritieB  substan- 
tially as  foUovs: 

[Z]  If  in  ttie  coarse  <rf  an  operatiaa  to 
wtaicfa  tbe  patient  consented  the  ptajsidan 
■iiowld  discoTer  cowtitlons  not  aoticipatBd  be- 
fore tbe  operation  was  eonunenced.  snd 
wiiidi,  if  not  remored.  wotild  endanger  the 
Itfe  or  health  of  the  patient,  be  would,  tbongb 
■e  espccas  consent  was  ohtatnwl  or  girai,  be 
Justified  in  rrtending  tbe  operation  to  re- 
move and  oveteume  t****" 

lUs  pctedple  is  lemgiilspd  bj  Oiis  eonrt 
in  BoUter  t.  Strain.  38  OkL  5TZ,  137  Pae:  98. 
50  I*.  B.  A.  (N.  S.)  8S0.  so  nnidi  rdled  upon 
hy  ooonsd  fiir  pisintiff.  Tbe  court  in  adopt- 
faz  tUs  pelBdpie  dted  with  approral  Mobr 
▼.  Wnilam^  «S  lOnn.  281.  HM  N.  W.  12,  1 
I..  B.  A.  or.  &)  439,  111  Am.  St  Bep.  482.  5 
Ami.  Cha.  SOS.  In  tiiese  TaiiofM  amiotated 
leports  iiiiiaifgal>le  esses  from  other  Jorls- 
dlctlans  are  eoDatad  wtereiB  tbe  same  prin- 
dple is  recognised. 

[S]  There  is  some  euuteMtlon  in  aigument 
that,  twaefllng  the  suuuducni  of  ttds  prlnd- 


Iple;  Oit  state  of  fhe  pfcadtagt  do 
I  tbe  introdnction  on  ttis  erUcnee.    We  think 
i  tills  eac:e(it:oa  is  wiibcot  zaezix.    Tbe  peti- 
■  'Jrn.  as  we  bate  seen,  alleges  an  csaattaor- 
j  ixed  operatlflB.    Tbe  ansnia  denies  that  i» 
|::   opcratioa   was  — Mtw..!!..!      et 
:  tending  to  Aow  tliat  on  aecoant  of 
tioBS  diamiaed  Iv  proper  d^agao^  tbe  sp- 
'oatioD  was  neeessair  to  saie  tbe  life  of  the 
r«:ient  texided  to  sfaow  that  tbe  cpentioa 
«as  anthonzed  under  tbe  fORgotag  tarineple. 
In  liew  at  tbe  new  trial  wUcb  most  fol- 
low, we  deem  It  necuiaajj  to  add  that  we 
have  eraminert  tlie  lemafwing  »«rigmiM^f  of 
error,  and.  with  tbe 
cow  considered  and 
of  Oe  trial  eaarC  is 
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Where  in  an  actiaa  ■■  as  iimnaacc  po&<T. 
the  prtibon  aEeces  that  tike  issared  haa  fnllj 
eOEipIied  wfth  all  the  trrma  aad  eooCtioBa  «f 
d:e  po'iT.  and  tbe  icsaraBce  niDpaar  aasacia 
that  the  ii;5iir«d  has  not  eoaplied  with  tbe 
coDdliion  rcqniiing  proof  of  !•■>,  and  tbt  icpir 
adiaits  the  allegatioo  of  the  answer,  and  bjr 
war  of  avoidaaee  sets  forth  Caeta  aaSdent  to 
eonstitiite  a  waiTer.  the  aEegatiaaa  of  tbe  reply 
cMMtitate  a  depeitare. 

Z.  Pliidlai   C-335S— Tl— ly 

afietalioas  eoBstttatiBt  I 

sr  way  to  save  lbs  qacstioa. 
A  timelr  motion  to  strike  the  objcetianable 
aDegatioos  from  the  pleaAng  apm  the 
that  they  eanstitnte  a  depaztare  ia  the 
way  to  saTe  the  qaertinn,  and  where 
tion  ia  ovemiled  by  the  trial  eoozt  this 
stirates  rerersible  error  nader  the  settled  dae- 
tiine  of  this  eoort. 

Appeal    from    District    Coozt.    Bontotoe 
OonntT:  J.  W.  Boien.  Judge. 

Action  by  I.  D.  Meboia  agalnat  Ihe  Hn- 
tl«nal  File  Insurance  OMspany.  of  Bnxt- 
ford.  Conn.  Verdict  and  Jadgment  for  pinin- 
tur,  and  dettedant  appeals.  Bereiaed  and 
remanded,  with  directions  to 
j  dieated  by  tUs  optnbm. 
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B.  Blttenbonse,  and 
(Mdahoma  City,    for 


Gord<m  Stater,  G«o. 
P.  T.  McVay,  all  of 
plaintiff  In  error. 

Wlmbish  &  Duncan,  ot  Duncan,  for  de- 
fendant In  error. 


EANB,  J.  Tbis  was  an  action  upon  a  flro 
Insarance  policy  commenced  by  the  defend- 
ant in  error  (plaintiff  below)  against  tbe 
plaintiff  In  error  (defendant  below).  Upon 
trial  to  a  Jnry  tbere  was  a  Tcrdlct  for  tbn 
plaintiff,  upon  which  Judgment  was  duly  en- 
tered, to'  reverse  whlcb  tliia  proceeding  in 
error  was  commenced. 

[1]  The  policy  inyoWed  was  on  the  regu- 
lar form  authorized  by  chapter  38,  art  2, 
R.  L.  1910,  containing  a  clause  requiring  the 
Insured  to  give  immediate  notice  of  any  loss 
occasioned  by  fire,  and  a  clause  providing 
that  .no  actions  for  the  recovery  of  any 
claims  should  be  maintained  until  after  full 
compliance  by  the  insured  with  this  and 
many  other  stipulated  requirements.  The 
plaintiff  In  bis  petition  alleged: 

"That  immediately  after  said  fire  plaintiff 
gave  notice  thereof  In  writing  to  the  defendant, 
and  thereafter,  and  within  60  days,  furnished 
to  the  defendant  proper  proof  of  loss  as  re- 
quired under  the  terms  of  said  policy." 

The  answer  of  the  defendant  set  up  the 
terms  of  the  policy,  denied  tliat  proof  of  loss 
bad  been  made,  and  asserted  that  another 
clause  of  the  policy  provides  that  no  action 
may  be  brought  thereon  until  the  insured 
furnishes  proof  of  loss,  and  that,  for  failure 
to  furnish  such  proof  of  loss,  the  action 
should  be  abated.  The  plaintiff  by  way  of 
reply,  without  denying  the  allegations  of  the 
answer,  alleged  in  substance  that  the  defend- 
ant sent  Its  adjuster  to  him  for  the  purpose 
of  adjusting  tbe  loss,  and  that  certain  acts, 
conduct,  and  statements  of  the  adjuster  in 
tbe  premises,  which  are  fully  set  out  in  the 
reply,  had  the  effect  of  waiving  compliance 
with  the  prooi^  of  loss  clause.  Thereupon 
tbe  defendant  filed  a  motion  to  strike  this 
new  matter,  setting  up  a  waiver  from  tbe  re- 
ply upon  the  ground  that  the  same  constltnt- 
ed  a  departure,  which  motion  was  overruled 
by  the  court 

The  action  of  the  trial  court  in  overruling 
this  motion  Is  tbe  first  assignment  of  error 
presented  for  review,  and.  In  view  of  our 
mllng  thereon,  the  only  one  that  will  be  nec- 
essary to  notice.  Commencing  with  St  Paul 
Fire  &  Marine  Insurance  Co.  t.  Mountain 
204  P.— 18 


Park  Stock  Co.,  23  Okl.  79,  99  Pac.  647; 
there  are  innumerable  cases  in  this  juris- 
diction holding  that,  where,  in  an  action  on 
an  insurance  policy,  the  petition  alleges  that 
the  Insured  has  fully,  complied  with  all  the 
terms  and  conditions  ot  the  policy,  and  the 
Insurance  company  answers  that  the  insured 
has  not  complied  with  tlie  condition  of  the 
answer,  and  by  way  of  avoidance  sets  forth 
facts  sufficient  to  constitute  a  waiver,  tbe 
allegations  of  the  reply  constitute  a  depar- 
tnre. 

[2]  While  It  Is  true  that  many  of  these 
cases,  including  the  one  cited,  hold  that  fail- 
ure to  move  to  strike  the  reply,  and  going  to 
trial  on  the  Issues  thus  joined,  waives  tbe 
defect  and  refuse  to  reverse  the  judgment 
appealed  from  for  tbe  reason  that  the  ques- 
tion was  not  properly  saved,  they  all  point 
out  that  a  timely  motion  to  strike  the  ob- 
jectionable pleading  Is  the  proper  way  to 
save  the  question,  and  that  wherever  a  time- 
ly motion  is  made  and  overruled  by  the  trial 
court,  this  constitutes  reversible  error. 

In  the  foUowlsg  cases  where  tbe  question 
was  properly  saved  the  Judgment  of  the  trial 
court  waa  reversed  and  tbe  cause  remanded 
upon  this  ground.  Springfield  Fire  ft  Ma- 
rine Insurance  Oa  v.  Halsey,  84  Okl.  38S, 
126  Paa  237;  Merchants'  ft  Planters'  Ins. 
O.  V.  Marsh,  34  Okl.  463,  125  Pac.  1100,  42 
L.  B.  A.  (N.  S.)  996;  Gage  v.  Connecticut 
Fire  Ins.  C!o.  of  Hartford,  Conn.,  34  OkL 
744,  127  Pac.  407.  In  the  later  case  Mr. 
Commissioner  Ames,  who  delivered  the  opin- 
ion for  the  court,  succinctly  states  th<»  rule 
and  the  settled  doctrine  of  this  court  as  fol- 
lows: 

"The  petition  alleges  generally  performance 
by  the  plaintiff  of  the  dtities  imposed  upon 
him  by  the  contract  The  answer  pleads  vari- 
ous breaches  by  the  plaintiff  of  the  conditions 
in  tbe  contract.  The  reply  pleads  that  the  de- 
fendant is  estopped  from  setting  up  theae  mat- 
ters, and  that  tbe  defendant  has  waived  them. 
Tbe  defendant  filed  a  motion  to  strike  those 
portions  of  tbe  plaintieTs  reply,  becaase  they 
constituted  a  departure,  and  the  court  over- 
ruled tbis  motion.  This  was  an  error  under 
the  settled  doctrine  of  this  court" 

For  the  reasons  stated,  the  judgment  ot 
the  trial  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  as  here- 
in indicated. 

PITCJHFOHD,  V.  O.  J.,  and  JOHNSON, 
MILLER,  and  KBINNAMER,  JJ.,  concur. 
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BURFORD  M  BX.  V.  TERRITORIAL  LAND 
CO.  «t  at.     (No.  I04C0.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

fSyOahu*  ht  th«  Court.) 

I.  neadlng      «=3204(3)— General      demnrrar 

sboald   be   overrHled   to   petltloii   coatalnlng 

good  eon  lit  cause  of  action,  thoMb  Mt  oa- 

tKllag  to  relief  prayed  for. 

Where  a  petition  atatea  several  cauaea  of 

action  in  several  coanta,  if  any  of  the  connts 

in  the  petition  state  facta  sufficient  to  con- 

stitote  a  cause  of  action,  tbongh  snck  facta 

may  not  entitle  the  plaintiff  to  the  entire  relief 

prayed  for,  a  general  demnrrer  to  sach  petition 

should  not  be  snstained. 

S.  Judgmovt  ravoraod,  aod  euoo  romaadad. 

Record  examined,  and  held,  that  the  judg- 
ment of  tiie  trial  court  ia  reTersed,  and  the 
cause  remanded,   with  direction*. 

Appeal  from  District  Ck>nrt,  Idncoln  Cofim- 
ty;  Chaa.  B.  Wilson,  Judge. 

Action  by  W.  B.  BoHord  and  wife  -tgalnat 
tlie  Territorial  T/and  Company,  and  otliers. 
B^om  a  Jndgment  sustaining  a  demurrer  and 
dlsmifBing  the  idalntiffs'  petition,  they  ap- 
peal. Beversed  and  remanded,  with  dtrec- 
tlona  to  OTermle  demurrer. 

Hrwln  &  Erwln,  of  Wellston,  for  plaintilTs 
In  error. 

M.  D.  Oreen,  of  Muskogee,  for  defendants 
fa  error. 

JOHNSON,  J.  This  action  was  com- 
menced by  the  plaintilTs  on  the  31st  day  of 
July,  1917,  in  the  district  court  of  Lincoln 
county.  In  tbeir  jtetltion  the  plaintUfB  set 
.op  three  causes  of  action. 

For  their  first  cause  of  action  plaintiffs  al- 


"That  the  plaintiifs  have  the  legal  estate  in 
fee  simple  and  the  eqnitable  estate  in  and  to 
tlio  following  described  real  estate  situated 
in  lincoln  county,  state  of  Oklahoma,  to  wit: 
The  west  one-half  of  the  southwest  quarter  of 
section  29  in  township  15  north,  of  range  2 
east,  of  the  Indian  meridian." 

That  the  title  of  the  plaintiffs  to  said  prop- 
erty was  acquired  in  the  following  manner,  to 
wit:  "By  patent  from  the  United  States  of 
America,  dated  April  17,  1903,  to  first-named 
plaintiff,  and  recorded  in  Volume  No.  2  of 
Patent  Becorda  at  page  345,  in  the  office  of 
the  county  derk  of  Lincoln  county,  Okl.,  a 
copy  of  wliich  patent  is  hereto  attached  as 
Exhibit  A  and  made  a  part  hereof." 

That  plaintiffs  are  entitled  to  the  immediate 
possession  of  said  property,  but  that  defend- 
ants wrongfully  and  unlawfully  keep  and  detain 
the  same  and  have  excluded  the  plaintiffs  from 
the  possession  thereof  ever  since  the  1st  day 
of  January,  1903. 

For  their  second  cause  of  action  the  plain- 
tiffs, after  incorporating  the  allegations  of 


the  first  two  paragraphs  of  Oie  fltat  caiwe 
of  action,  all^e: 

"That  the  defendants,  and  each  of  them, 
daim  some  rii^t,  title,  interest,  or  equity  in 
and  to  the  said  real  property  adverse  to  tiiese 
plaintiffs  which  constitutes  a  doud  upon  the 
title  of  the  plaintiffs,  and  the  pontiffs  ask  that 
the  said  defendanta  be  required  to  appear  and 
set  up  their  claims  in  this  action." 

For  their  third  canse  of  action  the  plain- 
tiffs,  after  incorporating  the  first  two  i«ra- 
graphs  of  the  first  cause  of  action,  allege: 

"That  the  defendants  dalm  some  right,  title, 
or  interest  in  and  to  the  said  real  property  ad- 
verse to  tiie  plaintiffa,  which  constitutes  a  dood 
on  the  tiUe  of  the  jdaintiffs,  and  that  the  idain- 
tiffa  believe,  and  therefore  allege,  that  the 
defendants  make  such  adverse  claims  by  rea- 
son of  the  following  facts: 

"That  on  or  about  the  16th  day  of  October, 
1902,  certain  persons  whose  llames  are  now 
unknown  to  tiio  plaintiffs  entered  into  negotia- 
tions with  the  plaintiffs  for  the  purchase  of  tho 
abore-described  lands,  the  same  being  the  one- 
half  part  of  the  said  quarter  aection  wtoA  waa 
then  owned  t>y  the  plaintiffs  and  occupied  as 
their  homestead;  that  said  individuals  stated 
and  represented  to  the  plaintiffs  that  they  were 
officers  and  agents  of  the  defendant  Territorial 
I>and  Company  and  also  officers  and  employees 
of  the  Missouri.  Kansas  Sc  Texas  Baflway 
Company;  that  the  said  defendant  and  them- 
selves desired  to  buy  the  said  lands  for  the 
purpose  of  bnQding  a  town  thereon  and  also 
establishing  a  station  of  the  said  railway  com- 
pany thereupon,  and  that,  if  the  plaintiffs 
would  sell  them  and  the  said  defendant  the 
said  landa,  they  and  the  said  defendant  would 
cHtablish  the  said  railway  station  thereon  and 
plat  said  lands  and  establish  a  town  at  said 
station  and  on  said  lands;  that  through  and  by 
reason  of  said  statements  and  representations, 
which  were  a  large  and  material  part  of  the 
consideration  therefor,  the  plaintiffs,  believing 
and  relying  thereon,  and  not  having  the  meana 
of  ascertaining  the  authority  of  said  persons, 
were  induced  to  execute  a  30-day  option  for 
the  sale  and  conveyance  of  the  said  lands  to 
the  said  defendant  and  thereafter  to  execute  a 
conveyance  in  accordance  with  such  option;  and 
that  the  plaintiffs  then  owned  the  remainder  of 
said  quarter  section  and  so.  owned  and  hdd  the 
same  for  many  years  thereafter. 

"That  contrary  to  the  said  representations 
the  station  of  said  railway  waa  not  built  npou 
said  lands,  neither  were  the  said  premises  plat- 
ted into  a  town  aite  or  town  btdlt  thereon,  and 
that  by  reason  of  such  failiure  the  remainder  of 
the  lands  of  these  plaintiffs  depredated  in 
value  from  what  they  otherwise  would  have 
been  reasonably  worth,  in  a  total  of  not  less 
than  the  sum  of  $4.(X)0;  that  in  truth  and  fact 
there  never  was  a  corporation  in  existence  by 
the  name  of  Territorial  Land  Company';  that 
the  said  individuals,  in  order  to  avoid  the  laws 
of  the  then  territory  of  Oklahoma  and  as  a 
sham  or  devise  for  trading  and  sx>ecnlating  in 
lands  in  this  state,  with  other  parties  filed 
artides  of  incorporation  in  the  state  of  Mis- 
souri on  or  about  the  30th  day  of  September, 
1902,  for  the  spedfic  purpose  of  speculating  in 
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these  landa,  wheredi  it  wm  redted  that  the 
purposes  for  which  ssid  corporation  was 
formed  were  as  follows:  The  company  is 
formed  for  the  following  purposes,  namely: 
For  baying  and  selling  lands,  dty  and  town  lots 
in  the  state  of  Missouri,  the  Indian  Territory 
and  territory  of  Oklahoma,  and  the  states  of 
Texas,  and  Kansas,  and  other  states' — that  the 
purposes  for  which  said  defendant  company 
was  pretended  to  be  organized  were  prohibited 
by  the  laws  of  the  territory  of  Oklahoma;  that 
the  pretended  baying  of  the  said  lands  were 
prohibited  by  the  laws  of  the  said  territory; 
and  that  the  said  option  and  conveyance  trans- 
ferred no  title  or  estate  to  the  said  defendant. 

*That  the  said  indivldaals  never  pretended 
to  organise  or  establish  said  corporation,  and 
if  ever  in  fact  a  corporation  with  any  legal  ex- 
istence within  the  said  state  of  Missonri  was 
formed,  it  lost  its  corporate  entity  and  became 
defonet  on  the  8th  day  of  Marcb,  1906,  by  rea- 
son of  ita  failure  to  file  annual  reports  and 
anti-trost  affidavits  which  were  required  by  the 
laws  of  the  said  state,  and  which  laws  provided 
that  an  corporations  were  dissolved  by  such 
failare,  and  was  otherwise  dissolved,  and  that 
on  account  of  said  facts  the  title  to  said  lands, 
if  the  same  ever  passed  to  the  said  defendant, 
reverted  to  the  plaintiifs. 

"That  the  said  defendant  throngh  its  pre- 
tended officers  and  agents  have  held  and  had 
possession  of  the  said  lands  and  premises  ever 
since  the  Ist  day  of  January,  1903,  and  that 
it  or  its  pretended  officers  and  agents  have 
had  the  use  and  profits  thereof,  amounting  to 
the  ram  of  not  less  than  $400,  and  that  the 
plaintiffs  are  entitled  to  the  possession  of  said 
lands  and  premises  which  the  said  defendant  or 
it*  pretended  agents  and  officers  unlawfully 
and  wronlfnlly  detain  from  them. 

"That  the  individual  defendant  pretends  to 
have  some  right,  title,  or  interest  in  and  to  said 
premises  as  a  public  trustee  and  offidal  of  the 
state  of  Missouri,  but  that  each  daim,  if  any 
exists,  never  arose  until  the  17th  day  of  Au- 
gust, 1914,  and  is  junior  and  inferior  to  the 
rights  of  the  plaintiffs." 

To  the  petiti<Mi  the  plaintiffs  attached  as 
Exibit  A  a  i>atent  from  the  United  States  of 
America  to  the  flrst-named  plaintiff  covering 
said  land. 

The  defendant  demurred  to  the  petition  on 
the  following  groundB: 

"(1)  That  this  court  haa  no  Jurisdiction  of 
the  persons  of  these  defendants. 

"(2)  That  several  eanaes  of  action  are  im- 
properly Joined. 

"(S)  That  the  petition  does  not  state  facts 
suffident  to  constitute  a  cause  of  action. 

"(4)  That  the  petition  does  not  state  facts 
suffident  to  constitue  a  cause  of  action  in  this: 
That  it  does  not  appear  from  the  fact  of  plain- 
tiffs' petition  that  their  cause  of  action  ac- 
crued within  two  years  next  preceding  the  in- 
■titntioB  of  this  rait,  but,  on  the  contrary,  it 
appears  that  it  did  not  accrue  within  said  two 
years. 

"(5)  That  the  petition  does  not  state  facts 
suffident  to  constitute  a  cause  of  action  in 
this;  that  it  appears  that  the  plaintiffs  are 
Can^  of  laches  ia  the  institution  of  this  suit" 


On  the  2d  day  of  September,  1918,  the  low- 
er court  Bustalned  the  demurrer  of  the  de- 
fendants to  plaintiffs'  petition;  the  plain- 
tiffs elected  to  stand  upon  their  petition, 
and  the  court  thereupon  dismissed  the  cause 
at  the  costs  of  the  plaintiffs;  and  this  ap- 
peal Is  prosecuted  from  the  Judgment  snstain- 
ing  the  demurrer  and  dismissing  the  action. 

Assignments  of  error: 

"(1)  That  the  court  erred  in  sustaining  the 
demurrer  to  the  petition  and  dismissing  the 
cause  at  the  costs  of  the  plaintiffs. 

"(2)  That  the  court  committed  error  in  sus- 
taining the  demurrer  to  the  plaintiffs'  petition. 

"(3)  That  the  court  erred  in  dismissing  the 
action  at  the  costs  of  the  plaintiffs. 

"(4)  That  the  court  erred  in  sustaining  the 
demurrer  to  the  petition  for  the  reason  that 
the  petition  states  facts  suffident  to  constitute 
a  cause  of  action. 

"(8)  That  the  court  erred  in  sustaimng  the 
demurrer  to  the  petition  for  the  reason  that 
the  court  had  jurisdiction  of  the  persons  of  the 
defendants. 

"(6)  That  the  court  erred  in  sustaining  the 
demurrer  to  the  petition  for  the  reason  that 
seveM  causes  of  action  were  not  improperly 
Joined. 

"(7)  That  the  court  erred  in  rastaining  the 
demurrer  to  the  petition  for  the  reason  the 
plaintiffs'  cause  «f  action  was  not  barred  by 
tto  statute  of  limitations. 

"(8)  That  the  court  erred  is  sustaining 
the  demurrer  to  the  petition  for  the  reason 
that  such  petition  did  not  show  that  plaintiffs 
were  guilty  of  laches  in  the  institution  of  this 
suit 

"(9)  That  the  said  order  and  judgment  are 
contrary  to  law." 

[1]  These  assignments  of  error  raise  but 
one  question  of  law ;  that  is,  as  to  whether 
or  not  the  petition  of  plaintiffs  stated  a 
cause  of  action.  If  the  petitton  stated  a 
cause  of  action,  the  Judgment  of  the  trial 
court  anstaining  the  demurrer  thereto,  and 
dismissing  plaintiffs'  cause  of  action,  was 
error,  and  anch  Judgment  should  be  reversed. 

The  rule  thtit  governs  trial  courts  in  pass- 
ing upon  demurrer  to  a  petition  containing 
several  different  causes  of  action  has  been 
frequently  announced  by  this  court,  and  in 
the  case  of  Watklna  v.  Tell,  Treasurer  of 
Carter  County,  176  Pac.  390,  wa^  stated  as 
follows: 

"Where-  a  petition  states  several  ciauses  of 
action  In  several  counts,  if  any  of  the  counts 
in  the  petition  state  facts  suffident  to  con- 
stitute a  cause  of  action,  though  such  facta 
may  not  entitle  the  plaintiff  to  the  entire  relief 
prayed  for,  a  general  demurrer  to  audi  petition 
should  not  be  sustained" 

— following  the  cases  of  Zebold  t.  Hurst, 
166  Pac.  99,  L.  R.  A.  1917F,  679;  Blackwell 
Oil  ft  QtM  Co.  V.  Whitesldes,  1T4  Pac.  678; 
Ardmore  State  Bank  v.  Mason,  30  Okl.  676* 
120  Pac.  1080,  89  U  E.  A.  (N.  S.)  292;  Faller 
v.  Davis,  30  Okl.  156,  118  Pac.  382,  Ann.  Caa. 
191SB,  1181;    Cockrell  t.  SChmltt,  20  OkL 
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210.  &4  Pac-  SSI,  12»  Am.  St'B^k  737;  and 
it  bas  since  been  followed  in  the  case  of 
Jackson  t.  Levy.  75  Okl.  256,  183  Pac.  5(», 
and  nnmeroua  later  decisions  of  tlila  court, 
which  it  is  not  necessary  to  cite. 

From  an  examination  of  the  petition  here- 
in. It  is  obvious  that  the  same  states  a  cause 
of  action  in  ejectment  and  one  to  quiet  title, 
which  are  not  barred  by  limitation. 

Therefore  the  Judgment  of  the  trial  court 
sustaining  the  demurrer  of  the  defendants 
to  the  petition  was  reversible  error. 

[2]  The  Judgment  is  therefore  reversed. 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  overrule  the  demurrer  of 
the  defendants. 

PITCHFORD,  V.  C.  J.,  and  McNBILI^ 
MIIJiER,  and  KENNAMESt,  JJ.,  concur. 


COLLINS  «t  al.  v.  McOOWELL  at  aL 
(No.  11259.) 

(Supreme  Court  of  Oklahoma.   Jan.  31,  1922.) 

fSpJUbua  bf  ike  Coin.) 

1.  Judgmoat  «=s>386(l)— A  district  ceart  Jad|- 
meat,  prima  fade  valid,  eaa  ba  attaofcad  aaly 
directly  by  appeal  or  by  aMtiea  ta  vacato  ar 
■•dify  wltkln  thrae  years. 

Jnigmenta  of  the  district  coorta  of  this 
state  prima  lade  valid  upon  their  fac«  caa  be 
successfully  attacked  only  directly  by  an  ap- 
peal within  the  time  and  manner  provided  by 
law  or  by  motion  or  petition  to  vacate  or  mod- 
ify the  same  as  provided  under  section  6267, 
Rev.  Laws  1910,  during  the  three  years  fol- 
lowing the  rendition  of  a  judgment,  and  not 
afterward,  unless  there  be  special  reasons  in 
the  particular  case  'wdiy  the  statutory  remedy 
is  inadequate. 

2.  JadflHMt  «=>386(3)— Jadgarat  bald  priaa 
facie  valid  so  tbat  It  was  aot  aabjeet  ta  at- 
tack by  MMtlM  ta  vacate  after  tbraa  years. 

Record  examined,  and  kaU.'that  the  judg- 
ment of  the  trial  court  should  be  affirmed,  and 
it  ia  80  ordered. 

Appeal  from  District  Court.  Carter  Coon- 
ty :  Tbos.  W.  Champion,  Judge. 

Action  by  S.  J.  Hill  against  John  W.  Dun- 
can and  wife  for  foreclosure  of  a  mortgage. 
Default  Judgment  was  ottered  for  plaintiff, 
and  the  land  was  sold  in  pursuance  to  court 
orders,  and  plaintiff  became  purchaser,  and 
the  sale  was  duly  confirmed  and  the  land  sub- 
sequently s(dd  to  plaintiff's  daughter,  Co- 
rinne  V.  McDoweU.  Carrie  Duncan  Collins 
and  others  made  motion  in  the  original  pro- 
ceedings against  Corlnne  V.  McDoweU  and 
P.  J.  Ramsey  to  vacate  the  Judgmeut.  Mo- 
tion denied,  and  Judgmoit  for  the  defend- 
ants, and  Carrie  Duncan  Collins  and  others 
appeal.    Affirmed. 


Sigler  ft  Jackson  and  H.  A.  liOdb^ter,  all 
of  Ardmore,  for  idaintiffs  in  error. 

Jas.  A.  Teasey,  C.  M.  Oakes,  and  Walter 
Davison,  all  of  Tulsa,  and  R.  A.  Heffber,  of 
Ardmore,  for  defoidant  in  error  Carter  Oil 
Co. 

Fotterf  ft  Cray,  of  Ardmore.  and  Everst, 
Vaught  &  Brewer,  of  OklahcHua  City,  for 
defendants  in  error  McDoweU  and  Ramsey. 

JOHNSON,  J.    The  record  discloses  that 
in  the  year  1907,  and  prior  to  that  date,  John 
W.  Duncan  was  the  owner  of  two  tracts  of 
I  land,  one  of  which  was  situated  in  Love  coun- 
ty and  the  other  in  Carter  county,  OkL,  and 
tbat  he  and  bis  wife,  Carrie  Duncan,  had 
executed  a  mortgage  covering  said  land  to  se- 
cure the  payment  of  a  promissory  note  to  one 
CruUy,  wbo  assigned  the  note  and  mortgage 
to  S.  J.  Hill,  and  that  thereafter,  on  Decem- 
ber 13,  1907,  Hill  commenced  an  action  In 
Ote  district  court  of  Carter  county  against 
John  W.  Duncan  and  Carrie  Duncan,  and 
tbat  on  the  19tb  day  of  March,  igOS,  without 
any  appearance  on  behalf  of  either  of  the  de- 
fendants, a  Judgment  by  de&ult  was  entered 
In  said  cause;  that  thereafter  two  orders  of 
sale  were  issued,  one  directed  to  the  sheriff 
of  Love  county,  and  the  other  directed  to 
!  the  sholff  of  Carter  county,  OkL;  that  the 
I  land  was  sold  in  pursuance  of  said  orders  of 
I  sale;  and  tbat  S.  J.  HIU,  the  plaintiff,  be- 
',  came  the  purchaser  thereof,  which  sale  was 
i  duly  confirmed  by  the  court,  and  soon  there- 
I  after  she  sold  the  land  in  controversy  to  her 
daughter,  Corlnne  V.  McDowdL 

The  sherifTs  deed  to  the  Carter  county 
land  to  S.  J.  Hin  was  Issued  and  delivered  to 
the  purchaser  on  the  24th  day  of  December, 
190S,  and  duly  recorded  In  Carter  county  on 
October  6,  1909.  Her  deed  to  her  daughter, 
Corlnne  V.  McDow^  was  dated  November 
23,  1912,  and  oo  the  10th  day  of  January, 
1917,  Corlnne  V.  McDoweU  executed  to  the 
Carter  Oil  Company  an  oil  and  gas  lease  on 
the  land  situated  in  Cart«  cotmty,  which 
was  duly  recorded. 

On  or  about  October  21, 1910,  John  W.  Dun- 
can, the  principal  defendant  in  said  cause, 
died,  leaviqg  Carrie  Duncan,  hereafter  re- 
ferred to  as  Carrie  Duncan  Collins,  and  his 
minor  children,  Howard  Duncan  and  Lucy 
Duncan,  as  his  sole  heirs:  that  aftn'  the  sale 
of  said  land  under  the  Judgment  as  afore- 
said, and  prior  to  the  death  of  John  W.  Dun- 
can, the  defaidants  vacated  the  land  and 
yielded  the  possession  thereof  to  the  pur- 
chaser, and  thereafter  they  rented  the  Love 
county  tract  from  the  said  Hill  and  her 
grantee,  Corlnne  V.  McDowell,  for  several 
years,  and  John  Duncan  assisted  in  his  life- 
time in  the  collection  of  the  rent  from  their 
tenants,  and  at  no  time  during  his  life  did  he 
take  any  steps  to  recover  the  property. 

On  the  11th  day  of  July.  1919,  Carrie  Dub- 
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can  Colllius,  Howard  Duncan,  and  Lacy  Dun- 
can filed  a  motion  In  the  original  foreclo- 
sure proceeding  in  HiU  v.  Duncan,  case  No. 
12,  In  tlie  district  court  of  Carter  county,  to 
vacate  the  Judgment  entered  In  said  cause 
on  the  19th  day  of  March,  1908,  and  at  the 
time  of  the  filing  of  such  motion  Corinne  V. 
McDowell  was  the  owner  of  both  tracts,  the 
real  property  in  question,  and  the  defend- 
ant in  error  F.  J.  Ramsey  was  the  owner  of 
an  oil  and  gas  lease  upon  10  acres  of  the 
Carter  county  tract 

The  respondents,  defendants  in  error  Co- 
rinne V.  McDowell,  F.  J.  Ramsey,  and  the 
Carter  Oil  Company  were  not  parties  to  the 
original  action  in  foreclosure,  and  the  only 
party  to  this  proceeding  who  was  a  party  to : 
the  original  action  is  the  said  Carrie  Dun- 
can Collins,  and  any  interest  which  she  may 
haye  in  the  property  in  question  was  inherit- 
ed from  her  husband,  the  said  John  W.  Dun- 
can, after  the  foreclosure  and  sale  of  the 
property  under  the  Judgment  sought  to  be 
"vacated  by  this  proceeding. 

The  parties  moved  for  the  vacation  of  the 
Judgment  upon  the  grounds:  (a)  That  no 
summons  was  ever  served  upon  the  defend- 
ants in  the  original  action;  (b)  that  the 
jdaintlff  in  said  action  had  made  certain 
fraudulent  representations  to  the  court;  (c) 
that  summons  was  issued  in  the  original  ac- 
tion, made  returnable  on  December  24th,  and 
not  served  until  December  28th,  which  was 
after  the  return  date  noted  in  the  summons; 
(d)  that  the  officer  making  the  service  was 
not  qualified  to  make  a  valid  service  of  sum- 
mons. 

No  aittempt  was  made  to  establish  the 
charge  of  fraud  in  the  court,  and  It  was  later 
admitted  that  the  officer  was  qualified  to 
make  service  of  summons.  The  only  one  of 
these  contentlcms  r^ed  upon  by  the  movants 
was  that  the  summons  was  served  after  the 
return  day. 

Upon  the  trial  of  the  motion  to  vacate  the 
4ttiginal  Judgment,  and  at  the.  conclusion 
thereof,  the  trial  court  rendered  a  Judg- 
ment in  favor  of  the  defendants,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

The  plalntiifs  in  error  assign  as  error  the 
action  of  the  court  in  overruling  the  motion 
to  set  aside  the  Judgment  complained  of  and 
the  failure  of  the  court  to  sustain  said  mo- 
tion and  set  aside  said  Judgment,  concern- 
ing which  counsel  for  plalntlir  in  error  say 
in  their  brief: 

"For  the  purpose  of  this  argument  we  wUl 
assume  that  the  summons  was  served  after 
the  return  day,  *  *  *  and  it  is  our  conten- 
tion that,  if  the  summons  was  served  after  the 
return  day,  it  is  absolutely  void  and  confers  no 
jurisdiction  on  the  court" 

Counsel  cite  section  4711,  R.  I>.  1910,  In 
support  of  their  contention,  which  provides 


"Service  should  be  made  by  delivering  a  copy 
of  the  Bummous  to  the  defendant  personally  or 
by  leaving  one  at  his  usual  place  of  residence 
with  some  member  of  his  family  over  15  years 
of  age,  at  anytime  before  the  return  day" 

—and  an  excerpt  from  the  case  of  Cohen  v. 
Cochran  Gro.  Co.,  173  Pac.  642,  holding 
that  leaving  a  copy  at  his  usual  idace  of 
business  with  his  business  manager  is  insuffi- 
cient to  confer  Jurisdiction  of  the  person. 

We  think  these  citations  have  no  applica- 
tion to  the  question  involved.  That,  the  sum- 
mons being  served  after  the  return  day 
thereof,  the  Judgment  Is  void,  Is  the  sole 
questlcm  Involved ;  it  being  assumed  by  coun- 
sel that  summons  was  served,  and  was 
served  after  return  day  mentioned  thereon. 

[1, 2]  Counsel  dte  decisions  from  other  Ju- 
risdictions that  are  more  or  less  In  point 
which  it  will  not  be  necessary  to  discuss  for 
the  reason  that  we  think  the  decisions  of 
this  court  conclusively  settle  the  question 
Involved  against  the  contentions  of  counsel 
for  plaintiff  In  error  that  the  Judgment  sought 
to  be  vacated  Is  void'  because  the  summons 
was  had  upon  the  defendant  after  the  re- 
turn day,  and  that  the  Judgment  may  be  at- 
tacked by  motion  to  vacate  the  same  at  any 
time,  as  provided  In  section  6274,  R.  L. 
1910,  wherein  it  is  said : 

"A  void  judgment  may  be  vacated  at  any 
time,  on  motion  of  a  party,  or  any  person  af- 
fected thereby." 

It  will  be  observed  that  the  Judgment 
sought  to  be  vacated  was  rendered  by  the 
district  court  of  Carter  county  on  the  19th 
day  of  March,  1908,  and  that  the  motion  of 
the  plaintiffs  in  error  to  vacate  the  same  was 
filed  In  such  cause  In  said  court  on  the  11th 
day  of  July,  1918,  11  years  3  months  and  22 
days  after  the  Judgment  was  rendered,  and 
about  8%  years  after  the  death  of  John  W. 
Duncan,  and  more  than  S  years  had  elapsed 
after  the  filing  for  record  and  recording  of 
the  sheriff's  deed. 

In  answer  to  the  contention  of  counsd  for 
plaintiff  in  error,  counsel  for  defendant  In 
error  say  in  their  brief: 

"The  time  has  passed  within  which  the  Judg- 
ment in  question  can  be  successfully  attacked  in 
a  proceeding  of  this  character,  unless  the  same 
is  utterly  void  upon  the  face  of  the  record. 
This  proposition  is  perhaps  self-evident  and 
it  will  be  but  briefly  argued. 

"Section  5267,  Revised  Laws  1910,  with  its 
nine  subdivisions,  sets  forth  the  circumstances 
under  which  the  district  court  shall  have  power 
to  vacate  or  modify  their  own  judgments  or 
orders.  Sections  5268  and  5289,  Id.,  set  forth 
the  procedure  under  which  such  Judgments  may 
be  attacked  upon  the  grounds  set  forth  in  sec- 
tion 6267;  and  section  5271  provides  as  fol- 
lows; 'A  judgment  shall  not  be  vacated  on 
motion  or  petition,  until  It  Is  adjudged  that 
there  is  a  valid  defense  to  the  action  on  which 
the  judgment  is  rendered;  or,  if  the  plaintiff 
seeks  its  vacation,  that  there  Is  s  valid  cause 
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of  action;  and  where  a  judgment  is  modified, 
all  liena  and  secarities  obtained  under  it  shall 
be  preserved  to  the  modified  Jadgment.'i 

"Section  5274,  Id.,  provides  a  limitation  of 
one,  two,  and  tjiree  years  within  which  jnd^;- 
ment  may  be  so  attaclced,  and  further  provides 
that  a  void  judgment  may  be  vacated  at  any 
time. 

"Since  the  movants  made  no  attempt  to  cb- 
tablish  their  allegation  of  (rand,  and  aban- 
doned same  at  the  trial,  it  appears  that  the 
third  Bnbdivision  of  section  5267  of  the  statute 
states  the  only  ground  upon  which  a  judgment 
could  possibly  be  attacl<ed  for  defective  serv- 
ice, such  as  is  complained  of;  but  it  can  read- 
ily be  seen  that  the  attack  will  not  lie  under 
that  subdivision  nor  under  any  other  subdivi- 
.  sion  of  the  said  section  5267,  by  reason  of  the 
requirements  of  section  5271  of  the  statute, 
supra,  and  the  limitations  set  forth  in  section 
5274  of  the  statute,  unless  the  judgment  ia 
void." 

The  judgment  soasbt  to  be  vacated  con- 
tained the  following  recitnl: 

"On  this  the  19th  day  of  March,  1908,  came 
on  to  be  heard  the  above-entitled  cause.  The 
plaintiff,  S.  J.  Hill,  appearing  by  her  attorney, 
announced  ready  for  trial,  and  the  defendants 
John  W.  Duncan  and  Carrie  Duncan,  although 
duly  summoned  as  required  by  law,  appeared 
not,  but  wholly  made  default." 

So  it  is  quite  obvious,  in  view  of  the  rec- 
ord, the  question  for  our  determination  here 
Is:  Was  the  judgment  sought  to  be  vacated 
void?  That  question  was  so  thoroughly  dis- 
cussed and  fuUy  considered  by  this  court  In 
the  reoent  case  of  Pettis  v.  Johnston,  78  Okl. 
277,  190  Pac.  681,  that  we  deem  it  unneces- 
sary to  cite  any  other  opinions  of  this  court 
than  that  case  or  any  other  authorities  than 
those  collected  therein  by  Mr.  Justice  Ram- 
sey in  bis  very  elaborate  opinion  in  said  case. 
And  the  rules  controlling  the  question  here 
involved  were  clearly  stated  in  the  syllabus 
of  that  opinion  as  follows: 

"(S)  Belief  based  on  extrinsic  evidence  may 
be  had  against  a  judgment  Tendered  without 
service  of  process,  under  the  third  subdivision 
of  section  6267,  Rev.  Laws  1910,  empowering 
the  court  to  vacate  or  modify  its  own  judg- 
ments or  orders  at  or  after  the  term  at  which 
such  judgment  or  order  was  made,  on  account 
of  'irregularity  in  obtaining  a  judgment  or  or- 
der.' 

"(6)  If  it  be  necessary  to  resort  to  extrinsic 
evidence  to  show  the  invalidity  of  a  judgment 
for  want  of  service  of  process,  the  motion  to 
vacate  must  be  presented  within  three  years 
following  the  rendition  of  the  judgment  or  or- 
der, as  provided  for  in  section  5274,  Rev.  Laws 
1910. 

"(7)  The  remedy  provided  by  the  third  sub- 
division  of  section  6267,  Rev.  Laws  1910,  for 
vacating  a  judgment  rendered  without,  personal 
or  constructive  service  of  process,  is  exclusive 
of  relief  in  equity  during  the  three  years  fol- 
lowing the  rendition  of  the  judgment,  unless 
there  be  special  reasons  in  the  particular  case 
why  the  statutory  remedy  is  inadequate.  *   *   • 

"(10)  A  judgment  ia  void  upon  its  face,  and 


requires  only  an  inspection  of  the  judgment  roll 
to  demonstrate  its  want  of  validity,  is  a  'dead 
limb  upon  the  judicial  tree,  which  may  be  lop- 
ped off  at  any  time;'  it  can  bear  no  fruit  to 
the  plaintiff,  but  is  a  constant  menace  to  the 
defendant,  and  may  be  vacated  by  the  court 
rendering  it  'at  any  time  on  motion  of  a  party, 
or  any  person  affected  thereby,'  either  before 
or  after  the  expiration  of  three  years  from 
the  rendition  of  such  void  judgment.  Such  mo- 
tion is  unhampered  by  a  limitation  of  time. 

"(11)  A  judgment  ia  void  on  its  face  when 
its  invalidity  is  affirmatively  disclosed  by  an 
inspection  of  the  judgment  roll,  but  it  is  not 
void,  in  the  legal  sense,  for  the  want  of  ju- 
risdiction unless  its  invalidity  appears  on  the. 
face  of  the  record.  Edwards  v.  Smith,  42  Okl. 
544,  142  Pac.  302,  foUowed.    »    •    •      ' 

"(16)  Sound  public  policy,  the  stability  of 
solemn  judgments  of  courts,  and  the  security 
of  litigants  demand  that  neither  the  officer's 
sworn  return  nor  the  recital  of  service  in  the 
judgment  based  thereon  shall  be  set  aside  or 
contradicted  except  upon  the  most  clear,  co- 
gent, and  convincing  evidence.    •    •    • 

"(19)  This  court  declines  to  follow  or  adhere 
to  Uiose  decisions  holding  that  a  judgment  val- 
id on  its  face,  rendered  without  service  of  pro- 
cess or  appearance  of  defendant,  may  be  va- 
cated at  any  time  on  motion.    •    *    • 

"(33)  A  record  preserved  under  the  provi- 
sions of  sections  6144  to  6146,  inclusive.  Rev. 
Laws  1910,  directing  the  clerk  upon  order  of 
the  court  to  make  a  complete  record  of  every 
cause  as  soon  as  it  is  finally  determined,  same 
to  contain  'the  petition,  the  process,  the  re- 
turn, the  pleadings  subsequent  thereto,  reports, 
verdicts,  orders,  judgments,  and  all  material 
acts  and  proceedings  of  the  court,'  is  equiva- 
lent to  the  judgment  roll  at  common  law,  which 
signified  a  roll  of  parchment  upon  which  the 
proceedings  and  transactions  of  a  court  were 
entered  by  its  officers,  and  which  was  then  de- 
posited in  the  court's  treasury  in  peipetnam 
rei  memoriam." 

The  judgment  of  the  trial  court  herein  as 
shown  by  the  Journal  entry  -was  as  follows: 

"In  relation  to  the  motion  of  the  movants 
to  vacate  the  judgment  heretofore  entered  in 
this  cause  npon  the  grounds  therein  stated,  and 
under  the  pleadings  filed  by  the  parties  to  tliis 
proceeding  in  reference  theretp,  the  court  finds 
in  favor  of  said  respondents  and  against  ths 
said  movants,  and  that  the  said  motion  to  va- 
cate said  judgment  should  be  and  the  same  is 
hereby  overruled,  to  which  ruling  of  the  court 
the  said  movants  and  each  of  them  duly  except, 
and  for  which  said  decree  of  the  court  the  said 
movants  give  notice  of  appeal  to  the  Supreme 
Ciourt  of  the  state  of  Oklahoma. 

"It  is  further  ordered  and  adjudged  that  the 
said  respondents  recover  their  just  and  proper 
cosU." 

We  think  the  judgment  of  the  trial  court 
was  correct  and  should  be  affirmed.  We  find 
and  so  hold  that  the  judgment  sought  to  be 
vacated  by  the  motion  of  the  movants  here- 
in was  upon  its  face  prima  fade  valid,  and 
therefore  was  subject  to  attack  only  directly 
by  appeal  ~witl)ln  the  time  and  in  the  manner 
provided  by  law  or  by  motion  or  petition  to 
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vacate  or  modify  tbe  same  in  accordance 
■with  the  rule  announced  by  this  court  la  the 
-case  of  Pettia  t.  Johnston,  supra.  In  para- 
-^aph  7  of  the  syllabus,  which  is  as  follows : 

"The  remedy  provided  by  the  third  subdi- 
-viaion  of  section  6267,  Bef.  Iawb  1910,  for 
vacating  a  jadgment  rendered  without  personal 
or  constractiTe  service  of  proceai,  ia  ezdusive 
of  relief  in  equity  during  the  tliree  years  fol- 
lowing the  rendition  of  the  judgment,  unless 
there  be  special  reasons  in  the  particular  case 
why  the  statutory  remedy  is  inadequate." 

For  the  reasons  stated,  the  Judgment  of 
tbe  trial  court  la  affirmed.  - 

PITOHFOED,  V.  C.  J.,  and  McNEILL, 
MIUiBR,  and  EE2NNAMER,  JJ.,  concur. 


MeOHEE  v.  MILBURN  tt  aL     (No.  10562.) 
(Saprcme  Oonrt  of  Oklahoma.    Jan.  81, 1022.) 

fSvllaUu  hti  the  Court.} 

I.  AotlOR  «=»50(4)— SostalnlRO  «  demnrrer  for 
misjoinder  of  cauaas  or  parties  defeadairt  held 


Where  the  petition  ffled  in  an  action  states 
only  one  cause  of  action,  but  contains  allega- 
tions sufficient  to  authorise  a  recovery  against 
tbe  defendants  upon  a  joint  or  common  liability 
under  section  47^  Bev.  Laws  191(K  it  is  re- 
versible error  for  the  trial  court  to  sustain  a 
demurrer  to  such  petition  on  the  ground  of  mis- 
joinder of  causes  of  action  or  parties  defend- 
ant. 

2.  Bills  and  notes  ®=3460  — Sustaining  demur' 
rers  to  petition  for  misjoinder  of  parties  de- 
fendant held  error. 
Becord  in  the  cause   examined,   and  held, 
that  the  petition  only  states  one  cause  of  ac- 
tioD,  and  that  the  trial  court  committed  reversi- 
ble error  in  sustaining  the  separate  demnrrera 
of  the  defendants. 

Appeal  from  District  Court,  Choctaw  Coun- 
ty;  O.  B.  Dudley,  Judge. 

Action  by  Q.  P.  McGhee  against  H.  R. 
Milburn  and  another,  and  from  a  judgment 
sustaining  dNuurrers  to  tbe  plalntilTs  peti- 
tion, plaintiff  appeals.  Beversed,  with  di- 
rections to  overrule  the  demurrers. 

I.  L.  Strange,  of  Hugo,  for  plaintiff  in  er- 
ror. 

J.  M.  Willis,  of  Fort  Worth,  Tex.,  for  de- 
fendant In  error  Exchange  Nat.  Bank. 

A.  M.  Works,  of  Fort  Worth,  Tex.,  for 
defendant  in  error  H.  R.  Milburn. 

KENNAMEB,  X  Q.  P.  McOhee  com- 
menced this  action  in  the  district  court  of 
Choctaw  county  on  March  6,  1918,  against 
B.  B.  MUbam  and  the  Exchange  National 
Bank  of  Ardmore  to  recover  the  sum  of  |600. 
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The  petition  of  the  platntfff  to  In  w&rds  as 

follows: 

"The  plaintiff,  Q.  P.  McGhee,  complains  of 
the  defendants,  H.  E.  Milburn  and  Exchange 
National  Banlc  of  Ardmore,  Old.,  and  for  cause 
of  action  against  said  defendants  alleges  and 
states: 

"(1)  That  the  defendant  H.  B.  Milburn  is  a 
resident  of  Choctaw  county,  Okl.,  and  that  de- 
fendant Exchange  National  Banit  of  Ardmore 
is  a  corporation  organized  and  existing  under 
the  laws  of  the  United  States  and  dobxfs  busi- 
ness aa  bankers  in  the  city  of  Ardmore,  Carter 
county,  Ok). 

"(2)  That  on  the  8th  day  of  November,  1917, 
the  defendant  H.  B.  Milburn,  for  a  valuable 
consideration,  executed,  signed,  and  delivered 
to  plaintiff,  Q.  P.  McGhee,  his  check  on  Ex- 
diange  National  Bank  of  Ardmore,  Okl.,  for 
$600,  payable  to  the  order  of  saki  Q.  P.  Mc- 
Ghee, a  copy  of  which  check  with  indersements 
thereon  is  hereto  attained,  marked  Bxhttit  A. 
and  made  a  part  hereof. 

"(3)  That  on  the  same  date  said  check  was 
indorsed  by  the  said  Q.  P.  McGhee  and  deliver- 
ed to  the  First  National  Bank  of  Miami,  OkL, 
as  the  agent  of  said  Q.  P.  McOhee,  for  coOee-  ' 
tion  in  dne  coarse  of  business;  that  tiiereaftev 
the  said  H.  B.  Milbam,  without  any  right  or 
authority  so  to  do,  stopped  the  payment  of  said 
check,  to  the  damage  of  plaiatilf  in  the  sum 
of  $500. 

"(4)  That  upon  the  indorsement  and  delivery 
of  said  check  by  plaintiff  to  the  First  National 
Bank  of  Miami,  Okl.,  for  collection  as  afore- 
said, ssid  bank  in  the  du'e  course  of  business 
and  within  a  reasonable  time,  and  before  pay- 
ment on  said  check  had  been  stopped  by  the 
defendant,  H.  B.  Milburn,  presented  said  check 
to  the  Exchange  National  Bank  of  Ardmore, 
Okl.,  for  payment;  that  said  Exchange  Na- 
tionid  Bank  of  Ardmore  accepted  said  check 
on  or  about  the  lOtb  day  of  November,  1917, 
and  marked  the  same  paid;  that  by  reason  of 
its  acceptance  and  payment  of  said  check  it 
became  liable  and  bound  to  pay  to  the  plaintiff 
the  sum  of  $500,  but  that  said  bank  has  failed' 
and  refused  and  still  fails  and  refuses  to  pay 
over  to  said  plaintiff  the  amount  of  said  check, 
to  plaintiff's  damage  in  the  sum  of  $500. 

"(6)  That  on  the  15th  day  of  November, 
1917,  said  check  was  protested  for  nonpayment, 
and  the  cost  of  protesting  the  same  was  $1.53. 

"(6)  That  plaintiff  is  the  legal  and  equitable 
holder  of  said  check  and  is  entitled  to  recover 
payment  on  the  same;  that  no  part  of  said 
check  has  been  paid  to  plaintiff,  and  there  is 
now  due  thereon  to  plaintiff  from  the  above- 
named  defendants  tbe  sum  of  $500,  with  inter- 
est thereon  at  tbe  rate  of  6  per  cent  per  an- 
num from  November  8,  1917,  and  the  further 
sum  of  $1.53,  with  interest  thereon  from  the 
15th  day  of  November,  1917,  at  the  rate  of  8 
per  cent,  per  annum. 

"Wherefore  plaintiff  prays  fOr  judgment 
against  the  defendants,  H.  B.  Milburn  and  Ex- 
change National  Bank  of  Ardmore,  Okl.,  and 
against  each  of  them  jointly  and  severally  for 
the  sum  of  $500  and  interest  at  the  rate  of 
0  per  cent,  per  annum  from  the  8th  day  of  No- 
vember, 1917,  until  paid,  and  for  the  further 
sum  of  $1.53,  With  interest  thereon  from  the 
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15th  day  of  November  1917,  nntil  paid,  and  for 
all  of  his  coats  herein  laid  out  and  expended 
and  for  all  other  proper  relief. 
"Strange  &  Bozarth,  Attorneys  for  PlaintifE.'* 

The  defendant  H.  B.  MUbum  filed  sepa- 
rate demurrer  to  the  petition  on  the  ground 
of  misjoinder  of  causes  of  action. 

The  defendant  Exchange  National  Banli 
of  Ardmore  filed  demurrer  on  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
defendant  and  of  the  subject-matter  of  the 
action. 

On  the  22d  day  of  January,  1919,  the  court 
sustained  the  demurrers  of  the  defendants, 
to  which  action  of  the  court  the  plaintiff 
■  excepted,  refused  to  plead  further,  and  elect- 
ed to  stand  upon  his  petition  as  drawn.  This 
appeal  is  prosecuted  by  the  plaintiff  to  re- 
verse the  Judgment  of  the  trial  court  sus- 
taining the  demurrers  of  the  defendants. 

Two  assignments  of  error  ftre  presented 
and  argued  in  the  brief  of  the  plaintiff  in  er- 
ror: 

"First.  The  court  erred  in  sustaining  the 
demurrer  of  the  defendant  H.  B.  Blilburn. 

"Second.  The  court  erred  in  suBtaialng  the 
separate  demurrer  of  the  defendant  Exchange 
National  Bank  of  Ardmore." 

[1]  Counsel  for  the  plaintiff  relies  solely 
for  reversal  of  the  Judgment  upon  section 
4738,  Bevised  Laws  1910,  which  is  as  fol- 
lows: 

"The  plaintiff  may  unite  several  causes  of  ac- 
tion in  the  same  petition,  whether  they  be  such 
as  have  heretofore  been  denominated  legal  or 
equitable,  or  both,  where  they  all  arise  out  of 
any  one  of  the  following  classes: 

"First.  The  same  transaction,  or  transac- 
tions, connected  with  the  same  subject  of  ac- 
tion.   •    •    • 

"But  the  causes  of  action  so  united  must  all 
.  belong  to  one  of  these  classes,  and  must  affect 
all  the  parties  to  the  action,  except  in  actions 
to  enforce  mortgages  or  other  liens." 

Upon  an  examination  of  the  record  in  this 
cause  we  concur  in  the  contention  of  tlie 
plaintiff  in  error  that  under  the  statute  su- 
pra the  plaintiff  had  a  right  to  bring  this 
action  and  Join  both  parties,  Milbum  and 
the  bank,  as  defendants.  It  is  obvious  that 
there  was  no  misjoinder  of  causes  of  action. 
The  plaintiff  had  only  one  cause  of  action, 
and  under  the  facts  pleaded  In  the  petition 
the  defendants  were  Jointly  liable  to  him 
for  the  sum  of  $500.  His  petition  stated  a 
cause  of  action  for  the  recovery  of  $500,  for 
which  both  defendants,  under  the  facts  as 
pleaded  in  the  petition,  were  Jointly  liable. 

It  may  be  true  on  the  trial  of  the  cause 
that  Bu<^  facts  will  develop  from  the  evi- 
dence which  will  relieve  one  or  both  of  the 
defendants  from  liability  or  show  that  only 
one  of  the  defendants  is  liable,  but  the  pe- 
tition states  facts  which,  If  true,  give  the 
plaintiff  a  cause  of  action  against  both  de- 
fendaotB  by  reason  of  their  Joint  liability  to 


him  to  pay  him  the  sum  of  $500.  This 
court  in  the  case  of  Stone  v.  Case,  34  Okl.  6, 
124  Pac.  960,  43  L.  fi.  A.  (N.  S.)  1168,  held : 

"In  section  5623  of  the  statute  (Comp.  Laws 
1909),  which  provides  that  several  causes  of 
action  may  be  united  in  the  same  petition, 
where  they  arise  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  sabjeet 
of  action,  the  term  'cause  of  action'  means  a 
redressible  wrong;  its  elements  lieing  the 
wrong  and  the  relief  provided.  The  'subject  of 
action'  is  a  primary  right  and  its  infringement. 
The  term  'transaction'  is  used  in  the  first  clause 
with  reference  to,  and  expressive  of,  all  the 
acts,  or  groups  Of  related  acts,  which  go  to 
make  up  one  entire  project,  system,  or  deal, 
referred  to  as  a  'transaction,'  and  in  the  latter 
clause  it  is  used  to  include  and  encompass  only 
such  acts,  or  groups  of  acts,  as  in  themselves 
constitute  separate,  redressitde  wrongs;  and 
such  wrongs  (transactions)  are  connected  with 
the  same  'subject  of  action'  whenever  they  af- 
fect, grow  out  of,  or  constitute  separate  in- 
fringements of,  the  same  primary  right" 

Applying  the  rule  announced  la  Stone  v. 
Case,  supra,  to  the  instant  case,  the  redress- 
ible  wrong  for  which  the  plaintiff  is  asldng 
relief  is  the  nonpayment  of  the  chedc,  cmd 
under  the  facts,  as  pleaded  in  the  petition 
both  parties  are  Jointly  liable  to  the  plain- 
tiff for  the  sum  of  money  due  on  the  check. 
The  payment  of  the  check  by  either  i)arty 
would  leave  the  plaintiff  without  a  cause  of 
action.  The  infringement  of  the  primary 
right  of  the  plaintiff  was  the  nonpaymoit  of 
the  check  or  the  failure  of  the  plaintiff  to 
receive  the  money  due  him  upon  the  check. 
If  the  defendant  bank  accepted  the  check, 
and  without  a  valid  excuse  failed  to  remit 
the  money  to  the  plaintiff,  it  Is  liable  to  the 
plaintiff  and  would  be  Jointly  liable  with 
the  defendant  Milbum  for  the  amount  of 
money  due  the  plaintiff  on  the  check. 

Counsel  for  defendants  make  the  follow- 
ing statement  in  their  brief: 

"The  right  of  action  against  the  bank,  if  any, 
grew  out  of  the  so-called  'acceptance'  of  the 
check  and  marking  the  same  'paid'  and  then 
refusing  to  remit  the  money  to  the  bank  in 
Miami.  The  defendant  Milbum  was  not  con- 
cerned in  this  cause  of  action." 

This  argument  is  unsound  for  the  reason, 
the  defendant  Milbum  was  concerned  in. 
whether  the  bank  paid  the  dieck.  Its  pay- 
ment must  be  charged  against  bis  account 
in  the  bank.  Unquestionably  he  would  be 
interested  in  the  payment  or  nonpayment  of 
bis  check.  It  will  be  a  matter  of  proof  as 
to  whether  Milbum  caused  the  bank  to  re- 
fuse payment  of  the  check  or  to  remit  the 
money  after  having  accepted  the  check.  The 
Supreme  Court  of  Washington,  in  the  case 
of  Hexter  et  aL  v.  Crown  Woolen  Go.  et  al., 
95  Wash.  848,  163  Paa  774,  held: 

"The  fact  that  other  defendants  were  brought 
in  and  sought  to  be  held  on  a  theory  that  would 
make  them  jointly  liable,  although  the  trial 
court  held  to  the  contrary  on  the  facts,  did  not. 
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constitate  a  misjoinder  of  causes  of  action  or 
the  joinder  of  improper  defendants,  since  a 
complaint  is  to  be  judged  by  the  facts  pleaded, 
and  not  by  tlie  result  obtained." 

In  1  Corpus  Juris,  1098,  the  rule  author- 
Isdng  the  joinder  ef  several  defendants  to 
«n  action  Is  stated  as  follows: 

"As  a  general  rule,  in  order  to  authorize  a 
Joinder,  the  canses  must  affect  the  different 
-defendants  in  such  manner  as  to  create  a  joint 
•or  common  Bability.    •    •    •  •» 

[2]  We  conclude  the  petition  In  this  cause 
stated  but  a  single  cause  of  action.  The  al- 
ligations pleaded  are  sufficient  to  autborlzfe 
a-  recovery  against  both  defendants  for  a 
joint  or  common  liability.  It  is  true  that  the 
defendant  bank  Is  not  an  Indispensable  par- 
ty to  maintenance  of  the  action  against  the 
defendant  MUburn,  nor  is  the  defendant  Mil- 
bum  an  Indispensable  party  to  maintenance 
of  the  action  a^inst  the  defendant  bank, 
but  under  the  statute  both  parties  are  per- 
missible or  proper  parties. 

The  judgment  of  the  trial  court  is  re- 
versed, with  directions  to  overrule  the  de- 
murrers of  the  defendants. 

PITCHFOBD,  y.  0.  J.,  and  JOHNSON, 
McNEIIiL,  AULLBE,  BLTING,  and  NICH- 
OLSON, JJ.,  concur. 


MITCHELL  V.  BRUCE.    (No.  10655.) 
<Sapreme  Court  of  Oklahoma.    Feb.  7,  1922.) 

(ByaabuB  by  the  Court.) 

Appeal  and  srror  «=9569(3)— Case-made  signed 

and  settled  by  successor  of  trial  eourt  Judge 

held  Mllity. 

A   case-made  -signed   and   settled   by   the 

successor  of  the  Judge  who  tried  the  case,  in 

the  absence  of  a  showing  as  to  the  inability  of 

the  trial  judge  so  to  do,  is  a  nullity. 

Appeal  from  District  Court,  Osage  Coun- 
ty; B.  B.  Boone,  Judge. 

Action  by  Joseph  D.  Mitchell  against  Elsie 
H.  Bruce.  Judgment  for  defendant,  and 
plalntlfl  appeals.    Dismissed. 

Arthur  Fitzpatrick,  of  Bartlesvllle,  for 
I^alntifC  in  error. 

Leahy,  Macdonald,  Bumette  &  Files,  of 
Pawhnska,  for  defendant  in  error. 


NICHOLSON,  J.  This  case  is  presented  on 
the  motion  of  the  defendants  in  error  to 
strike  the  case^made  from  the  flies  and  dis- 
miss the  appeal,  for  the  reason  that  said 
case-made  was  not  settled  and  signed  by  the 
judge  who  tried  said  cause. 

It  appears  that  the  case  was  tried  by  Hon. 
R.  B.  Boone,  judge  of  the  district  court  of 
the  Twenty-Fourth  Judicial  district,  and 
Judgment  rendered  by  him,  and  motion  for 
new  trial  was  by  him  overruled  on  January 
11,  1919,  at  which  time  the  plaintiff  was 
granted  60  days  within  which  to  make  and 
serve  case-mada  On  March  24,  1919,  the 
case-made  was  settled  and  signed  by  Hon. 
Preston  A.  Shlzm,  successor  to  Hon.  R.  B. 
Boone.  That  part  of  the  certificate  to  the 
case-made  which  it  Is  necessary  to  notice 
is  as  follows: 

"I  farther  certify  that  R.  B.  Boone,  the  for- 
mer judge  of  the  above  court  and  district  and 
before  whom  the  above  case  was  tried  and  the 
motion  for  a  new  trial  heard,  is  not  the  acting 
judge  of  said  court  and  district  at  this  time,  bat 
that  his  office  as  such  judge  expired  in  January, 
1919,  and  that  I  succeeded  him  as  judge  in 
said  court  and  district." 

Section  524S,  Rev.  Laws  1910,  provides  that 
If  the  Judge  who  presided  at  the  trial  of  a 
cause  shall  die,  or  be  out  of  office  and  absent 
from  the  state,  or  unable  to  settle  the  case, 
bis  successor  shaU  settle,  sign,  and  certify 
the  case-made. 

There  Is  nothing  in  the  record  Indicating 
that  the  Judge  who  tried  the  cause  was  ab- 
sent from  the  state  or  unable  to  settle  said 
case-made,  but  from  bis  affidavit,  which  is 
filed  by  the  defendant  in  error  in  support 
of  her  motion.  It  appears  that  he  was,  at 
the  time  said  case-made  was  settled  and 
signed,  in  Bartlesvllle,  OkL,  and  able  to  sign 
and  settle  the  same. 

It  has  been  repeatedly  held  by  this  court 
that  a  case-made  signed  and  settled  by  the 
successor  of  the  Judge  who  tried  the  case. 
In  the  absence  of  a  showing  as  to  the  inabil- 
ity of  the  trial  Judge  so  to  do  is  a  nullity. 
Baber  v.  Overton,  80  Okl.  128,  194  Pac.  893; 
Incorporated  Town  of  Guymon  v.  Triplett, 
177  Pac,  570;  Brown  v.  Marks,  45  Okl.  711, 
146  Pac.  707. 

The  motion  to  dismiss  is  sustained,  and 
the  api)eal  dismissed. 

PITCHFORb,  V.  O.  J.,  and  JOHNSON, 
McNeill,  and  ELTIN6,  JJ.,  concur. 
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OKLAHOMA  CONSOL.  PETROLEUM  CO.  v. 
SWOVELAND  et  al.    (No.  10294.) 

(Supreme  Court  of  Oklahoma.    Jan.  31,  1922.) 

(SyUahiu  by  the  Court.) 

I.  Appeal  aad  errer  «=3773(4,  S)  —  Where 
eroM-petition  and  opinion  thereon  are  with- 
drawl,  leavieg  oely  petitioe  of  plaintiff*  In 
error,  nnsnpported  by  brief,  the  conrt  nay 
reverse  or  afflrm  in  its  discretion. 
A  canse  appealed  to  this  court  from  the 
district  court,  plaintiff  in  error  filing  petition 
in  error,  but  failing  to  file  a  brief  in  support  of 
its  assignments  of  error,  and  the  defendants 
in  error  filing  a  cross -petition  in  error,  sup- 
ported by  briefs,  but  no  answer  brief  hy  plain- 
tiff in  error,  and  the  former  opinion  rendered 
by  this  court  reversing  and  remanding  said 
cause  for  a  new  trial  upon  the  contentions  of 
the  defendant  in  error  raised  by  their  cross- 
petition  in  error  and  brief  in  support  thereof, 
and  afterwards,  and  while  said  cause  was  pend- 
ing in  this  court,  the  defendant  in  error  files 
a  motion  for  permission  to  withdraw  and  dis- 
miss cross-petition  in  error,  and  asldng  this 
court  to  withdraw  its  former  opinion  and  affirm 
the  Judgment  of  the  trial  court  and  permission 
being  granted,  and  said  cross-petition  with- 
drawn, and  nothing  being  left  but  the  petition 
in  error  of  plaintiff  in  error,  unsupported  by 
brief,  rule  7  (165  Pac.  rii)  of  this  court  applies, 
and  this  court  may,  in  its  discretion,  reverse 
or  affirm  the  judgment  of  the  trial  conrt. 

2.  Appeal  and  error  «s>l23&— Where  indgnent 
Is  afflrmed,  and  eopy  of  supersedeas  hond  Is 
indnded  In  case-made,  with  application  to  ea- 
ter  Jadgment   thereon,   the   Supreme    Conrt 
may  grant  the  motion. 
Where  judgment  of  the  trial  court  is  affirm- 
ed, and  a  copy  of  supersedeas  bond  is  included 
in   case-made,    and   application   made    to   this 
conrt  to  enter  judgment  on  supersedeas  bond, 
this  court  has  authority,  under  provisions  of 
section  5254,  Rev.  Laws  1010,  and  as  amended 
by  chapter  249,  1 1,  Laws  191S,  and  nnder  rule 
11  of  this  court  (165  Pac  Tili),  to  enter  sndi 
judgment. 

At>peal  from  District  Oinrt,  Tulsa  Coun- 
ty;  N.  E.  McNeill,  Judge. 

Snlt  by  y.  W.  SwoTdand  and  another, 
operating  as  Swoveland  &  Hardman,  against 
the  Olclatioma  Consolidated  Petroleum  Com- 
pany. Verdict  for  plaintiffs,  motions  of  both 
plaintiffs  and  defendant  for  new  trial  over- 
ruled, and  all  parties  appeal.  Affirmed,  'and 
ordered  and  adjudged  that  the  plaintiffs  re- 
cover from  the  defendant  and  from  the  Na- 
tional Surety  0)mi)any,  as  surety,  tbe  prin- 
cipal of  the  supersedeas  bond  in  the  sum  of 
$1,000,  wltb  Interest  at  6  per  cent,  from 
April  25,  1918,  and  costs  of  action. 

O'Meara,  Bush  &  Moss,  of  Tulsa,  for  plain- 
tiff in  error. 

Lasbley  &  Rambo,  of  Tulsa,  for  defendants 
in  error. 


ELTING,  J.  A  former  opinion  was  ren- 
dered in  this  cause  and  filed  October  11, 
1921.  Tbe  situation  in  said  appeal,  and  as 
set  out  In  tbe  former  ot>inion  of  this  court, 
and  existing  at  tbe  time  said  former  opin- 
ion was  written,  was  as  follows: 

V.  W.  SwoTdand  and  P.  A.  Hardman,  <>per- 
i  ating  as  Swoveland  &  Uardman,  had  filed 
'  suit  in  tbe  district  court  of  Tulsa  county, 
j  Old.,    against    the    (Consolidated    Petroleum 
i  Company,    a    corporaUon.     Tbe   defendant 
filed  answer.    Plaintiffs  introduced  their  evi- 
dence,  defendant   demurred,  demurrer   was 
orermled,  and  defendant  stood  upon  its  de- 
murrer.   Tbe  jury  returned  a  verdict  in  Ca- 
▼or  of  plaintiffs  below,  defendants  in  error, 
in  the  sum  of  $1,000.    Both  plaintiffs  and 
defendant  filed  motion  for  a  new  trial.    Tbe 
same  was  overruled,  and  appeal   taken  by 
both  parties  to  the  Supreme  Court. 

[1]  Plaintiff  in  error  filed  petition  in  -error 
and  defendants  in  error  filed  cross-pedtioa 
In  error.  Plaintiff  In  error  filed  no  brief  in 
support  of  their  petition  In  error,  but  de- 
fendants In  OTor  filed  a  brief  in  snpport  ct 
their  cross-petition  in  error,  asking  fbis 
court  to  reverse  tbe  Judgment  of  the  trial 
court;  asking  for  a  greats  increased  judg- 
ment, and  asking  this  court  to  render  such 
Judgment,  and  asking  tliis  court  to  render 
Judgment  against  tbe  surety  on  a  superse- 
deas bond  for  said  increased  judgment 

This  court  in  the  former  opinion  refused 
to  render  an  increased  judgment  or  a  Judg- 
ment against  tbe  sureties  for  such  increased 
amount  but  did  reverse  and  remand  the 
cause  for  a  new  trial,  for  the  reason  that 
the  plaintiff  In  error  bad  failed  to  file  a 
brief  in  snpport  of  their  petition  In  error, 
and  had  shown  no  reason  for  such  failure  to 
so  filev  and  for  the  reason  that  tbe  defend- 
ants in  error  had  filed  a  brief  in  support  ot 
their  croea-petition  in  error,  which  seemed 
to  reasonably  sustain  their  assignments  of 
error,  and  in  said  former  opinion  this  court 
held  that,  since  said  cau<«  was  of  purely 
legal  cognizance,  and  the  parties  thereto 
were  entitled  to  a  Jury  as  a  mattv  of  right 
this  court  did  not  have  the  authority  to  de- 
clare the  law  of  the  case  or  tbe  jiower  to  di- 
rect or  render  Judgment  there  being  no 
brief  in  answer  to  the  brief  of  the  defendants 
in  error's  brief  in  support  of  their  cross- 
petition  in  error,  and  no  reason  shown  for 
failure  to  file  same.  • 

After  the  opinion  of  this  court  was  filed, 
and  within  15  days,  and  on  October  24, 1921, 
the  defendants  in  error  filed  a  written  appli- 
cation for  an  order  giving  them  15  days  ad- 
ditional time  in  which  to  file  a  petition  for 
rehearing,  and  an  order  for  said  extension 
of  time  was  made  on  October  25,  1921,  giving 
defendants  in  error  15  days  from  said  date 
to  file  petition  for  rehearing,  and  directing 
that  the  mandate,  reversing  said  cause  for 


sFor  other 


*«e  nm*  topic  and  KSY-NUUBBB  ta  all  Key-Numbered  DigesU  aad  IndezM 


Digitized  by 


Google 


OkL) 


NATIONAL  OANDT  CX).  ▼.  ALTON  MSRCANTIIjE  OO 
(104  P.) 


283 


a  new  trial  be  stayed  during  said  period  of 
time. 

On  November  T,  1921,  defendants  in  error 
filed  motion  in  said  canse  asking  permission 
to  witbdraw  tbeir  cross-petition  in  error,  and 
asking  tbis  court  to  witbdraw  its  former 
<9inlon  reversing  said  cause  for  a  new  trial, 
and  asking  tbls  court  to  affirm  tbe  ]adg- 
nent  of  tbe  trial  court  in  said  cause  in  tbe 
sum  of  $1,600,  and  interest  and  costs,  and 
that  this  court  render  judgment  against  the 
principal  and  surety  on  supersedeas  bond. 

This  court,  still  having  Jurisdiction  of  said 
matter,  and  the  same  being  still  pending,  no 
supersedeas  being  issued  to  tbe  court  below, 
and  being  fully  advised  as  to  the  said  mo- 
tion, doth  grant  permission  for  tbe  with- 
drawal of  the  cross-petition  in  error,  and  the 
same  is  withdrawn,  and  the  opinion  of  this 
-court  heretofore  rendered  is  withdrawn,  and 
tbe  Judgment  of  the  trial  court  U  affirmed. 

The  effect  of  the  withdrawal  of  the  cross- 
petition  In  enoT  is  to  leare  nothing  but  tbe 
petition  In  error  of  the  plaintiff  in  error,  and 
in  support  of  which  petition  in  error  there 
Ifl  no  brief  filed  and  no  reason  given  for  their 
failure  to  file  same;  and,  under  rule  7  of 
the  Supreme  Court  (165  Paa  vll),  this  court, 
in  case  of  failure  to  comply  with  the  require- 
ments of  this  rule,  may  continue  or  dismiss 
the  cause  or  reverse  or  affirm  the  Judgment, 
In  Its  discretion. 

[2]  It  is  further  asked  that  this  court  ren- 
der judgment  against  the  National  Surety 
Company,  surety  upon  tbe  supersedeas  bond, 
for  tbe  fltmi  of  $1,000,  and  interest  at  the 
rate  of  6  per  cent,  per  annum  from  April  25, 
1918,  and  for  costs,  under  tbe  provisions  of 
section  6264,  Bev.  Laws  1910,  as  amended  by 
chapter  249,  |  1,  Session  Laws  1915,  and  un- 
der rule  11  of  this  court  (165  Pac  viil),  a 
copy  of  wbich  supersedeas  bond  Is  attached 
to  the  motion,  and  is  embraced  in  tbe  cer- 
tified record  in  this  appeal. 

It  appearing,  furthermore,  that  a  copy  of 
said  motion  had  been  served  upon  the  at- 
torneys for  the  plaintiff  In  error  In  this 
cause,  and  it  appearing,  furthermore,  that  a 
copy  of  said  supersedeas  bond  was  embraced 
in  tbe  case-made  filed  in  this  case.  It  is 
therefore  ordered  and  adjudged  by  this  court 
that  V.  W.  Swoveland  and  P.  A.  Hardman, 
operating  as  Swoveland  &  Hardman,  defend- 
ants In  error,  have  and  recover  from  the  Okla- 
homa Consolidated  Petroleum  Company, 
lAaintlff  in  error,  and  tbe  principal  on  said 
supersedeas  bond,  and  the  National  Surety 
Company,  surety  on  said  supersedeas  bond, 
the  sum  of  $1,600,  with  interest  at  the  rate 
«f  6  per  cent  from  tbe  25th  day  of  April, 
1018,  and  all  the  costs  of  this  action,  and 
for  which  let  execution  issue. 

AU  the  Justices  concurring  herein  except 
HARRISON,  O.  J.,  not  participating. 


NATIONAL  CANDY   CO.  V.  ALTON    MER. 
CANTILE  CO.     (No.  10175.) 

.  (Supreme  Court  of  Oklahoma.    Feb.  7,  1922.) 

(Byllalw  by  the  Court.) 

1.  Appeal  and  error  <^=3 1  GDI  (I)— Verdict  sniH 
ported  by  evidence  not  disturbed. 

In  a  dvil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instrac- 
tions  of  the  court  or  its  ruling  on  law  questions 
presented  during  the  trial,  the  verdict  and 
finding  of  the  jury  will  not  be  disturbed  on 
appeal. 

2.  Evidence  held  to  sustain  verdict. 

Bvideocs  examined,  and  found  to  be  suffi- 
cient to  sustain  the  verdict  of  tbe  jury. 

Appeal  from  District  Court,  Garfield  Coun- 
ty; James  B.  Cullison,  Judg& 

Action  by  the  Alton  Mercantile  Company 
against  the  National  Candy  Company  (O.  H. 
I'eckham  Factory).  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

McKeever  &  Moore,  of  Bnld,  for  plaintiff 
in  error. 

P.  0.  Simons,  of  Enid,  for  defendant  in 
error. 

PITCHFORD,  V.  C.  3.  This  action  was 
brought  by  the  defendant  in  error  against 
plaintiff  in  error,  as  defendant,  to  recover 
damages  for  breach  of  an  oral  agreement  en- 
tered Into  by  the  parties.  Hereafter,  for 
convenience,  the  parties  will  be  designated 
as  they  appeared  In  the  trial  cou^t 

The  plaintiff  alleges  that  it  purchased  cer- 
tain goods  of  the  defendant  under  an  agree- 
ment that.  If  the  goods  were  not  satisfactory 
for  any  reason,  or  did  not  sell  freely,  or 
did  not  keep  under  weather  conditions,  the 
defendant  would  repay  plaintiff  the  purchase 
price  of  tbe  goods  returned  by  plaintiff,  and 
all  damages  suffered  by  plaintiff  by  reason 
of  the  goods  not  conforming  to  tbe  agreement 
and  guaranty;  that,  pursuant  to  the  agree- 
ment ao  made,  tbe  defendant  shipped  to  the 
plaintiff  certain  goods  purchased  by  the 
plaintiff  to  the  defendant,  and  the  plaintiff 
paid  the  defendant  the  agreed  price  there- 
for; that  the  goods  did  not  conform  to  the 
guaranty  and  agreement  and  were  not  satis- 
factory and  tailed  to  sell  freely  and  to 
keep  under  weather  conditions;  that  the 
goods  were  thereafter  returned  to  the  de- 
tendaut  with  a  demand  for  payment  of  the 
cost  thereof. 

Upon  trial  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  $267.37,  and  Judgment  was 
therefore  rendered  by  the  court  in  conform- 
ity with  the  verdict  so  returned.  For  re- 
versal of  this  judgment,  the  defendant  oon- 
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tends  tbat  there  la  an  entire  absence  of  proof 
as  to  what  goods.  If  any,  were  sold  to  the 
plaintiff  under  the  alleged  agreement;  also 
a  complete  failure  of  proof  as  to  the  sale 
price,  and  an  entire  absence  of  proof  as  to 
what  goods  were  retnmed  by  the  plaintiir 
to  the  defendant;  also  an  entire  absence  of 
proof  that  the  goods  allied  to  bare  been 
retvimed  were  any  part  of  the  goods  pur- 
chased under  the  said  contract. 

In  the  brief  filed  by  the  defendant,  plain- 
tiff In  error,  we  find  the  following  statement: 

"There  was  evidence  of  an  agreement  be- 
tween plaintiff  and  defendant,  and  that  ther« 
was  an  a^eement  between  plaintiff  and  defend- 
ant we  are  prednded  from  the  verdict  of  the 
jnry  from  denying,  bnt  we  will  submit  that  the 
agreement  under  plaintiff's  evidence  is  too 
indefinite,  unintelligible,  and  uncertain  to  be 
■ostained  as  a  matter  of  law,  and  should  be 
held  tuTalid  for  uncertainty." 

The  defendant  does  not  complain  of  any  In- 
struction given  by  the  court,  bnt  relies  solely 
upon  the  ground  that  there  is  an  entire  lack 
of  evidence  on  the  essentials  to  a  valid  ver- 
dict and  Judgment  In  favor  of  plalntUt  In 
error. 

[1, 2]  We  baye  carefuUy  examined  the  evi- 
dence in  the  record,  and  conclude  that  there 
Is  evidence  reasonably  tending  to  support  the 
verdict  in  favor  of  the  plaintiff.  The  issues 
were  submitted  to  the  Jury  under  proper  In- 
structions by  the  court,  and  this  court  has 
uniformly  held  that,  where  there  is  competent 
evidence  reasonably  tending  to  support  the 
verdict  of  the  Jury,  and  no  prejudicial  errors 
of  law  are  shown  in  the  instructions  of  the 
court,  or  Its  ruling  on  law  questions  present- 
ed during  the  trial,  the  verdict  and  finding 
of  the  Jury  will  not  be  disturbed  on  appeal. 

We  conclude  that  the  Judgment  of  the  trial 
court  should  be  affirmed;  and  It  la  ao  or- 
dered. 

McNEII/L,  NICHOLSON,  ELTING,  and 
JOHNSON,  Jjr.,  concur. 


BROKESHOULDER  v.   BROKESHOULDER 
et  al.     (No.  12580.) 

(Supreme  Court  of  Oklahoma.    Nov.  29,  1921. 
Bebcaring  Denied  Jan.  24,  1922.) 

(ByXlabut  ly  the  Court.) 

I.  Marriage     «=>40(l,  II)  — Presamed    valid 

when  In  aoeordancs  with  form  of  law,  and 

barden  is  on  party  asserting  coatrary. 

Where  a  marriage  has  been  consummated 

in  accordance  with  the  form  of  the  law,  the 

law  indulges  a  strong  presumption  in  favor  of 

its   validity.     One  who  asserts   the   invalidity 

of  such  a  marriage  because  one  of  the  parties 

thereto   has   been  formerly  married,  and  the 

spouse  of  such  former  marriage  is  still  living. 


has  upon  him  the  harden  of  proving  that  the 
first  marriage  has  not  been  dissidved  by  di- 
vorce or  by  lawful  separation.  Haile  r.  Bale, 
40  OU.  101,  135  Pac  1143. 

2.  Marriage  «=>40(I0)— PresampHea  af  valid- 
ity of  saeoad  aiarriaga  aiay  bo  avereaaM  by 
avMaaea  sappartiag  coatrary  belief. 

The  presumption  arising  in  favor  of  die 
validity  of  a  second  marriage  is  not  a  eon- 
duaive  presumption,  but  is  what  is  a  rebuttable 
presumption,  and  the  one  contending  against 
the  legality  of  the  second  marriage  is  not  re- 
quired to  make  plenary  proof  of  a  negative 
averment.  It  is  enou^  tiiat  he  introduce 
such  evidence  as,  in  the  absence  of  all  counter- 
testimony,  wQl  afford  reasonable  grounds  for 
presuming  that  the  allegatioo  is  true,  and  when 
it  is  done  the  onus  proband!  win  be  thrown  on 
his  adversary. 

3.  Marriage  <S=340(ll)— EvMeaca  of  flrtt  wife 
bald  snffioient  to  place  bnrdaa  apea  allsfed 
Sflcaad  wife  to  shew  validity  af  her  marriage. 

The  evidence  of  the  plaintiff  in  error  in 
this  case,  who  attadcs  the  validity  of  the 
marriage  of  one  of  the  defendants  in  error  on 
the  ground  that  the  deceased  at  the  time  of  his 
second  marriage  was  incompetent  to  enter 
into  the  marriage  relation  because  of  his 
former  marriage  to  the  plaintiff  in  error,  ex- 
amined, and  held  suffident  to  meet  the  above 
requirements. 

4.  Bastards  «=>I05— Child  bora  of  marriage 
contracted  according  to  form  of  law  is  legiti- 
mate, and  iaberits,  thoagb  the  marriage  Is  aa« 
nailed. 

Under  section  8420,  Rev.  Laws  1910,  which 
provides:  "The  issue  of  all  marriages  null  in 
law,  or  dissolved  by  divorce,  are  legitimate" — 
a  child  bom  of  a  marriage  contracted  and 
consommated  in  accordance  with  the  form  of 
the  law,  which  for  any  reason  (such  as  one  of 
the  parties  having  a  living  spouse  nndivorced) 
is  legitimate,  inherits  and  transmits  by  descent 
as  though  bom  in  lawful  wedlock.  Copelaod 
V.  Copeland,  175  Pac.  764. 

On  Petition  for  Behearing. 

5.  Marriage  «=>40(l)— Prasnnptiea  of  remov- 
al of  prior  obstacles  to  marriage  does  aet 
prevail  where  coafllctiag  evideaca  is  pre- 
seated. 

The  presumption  of  removal  of  prior  ob- 
stades  in  support  of  a  marriage  does  not  pre- 
vail where  it  is  attacked,  and  evidence  intro- 
duced on  either  side,  but  the  question  then 
becomes  one  of  fact,  to  be  dedded  in  the  light 
of  all  the  circumstances  and  the  reasonable 
inferences  from  them.  Turner  v.  TVilllams, 
202  Mass.  500,  89  N.  K  110,  24  L.  U.  A.  (N. 
S.)  1199,  132  Am.  St.  Rep.  511.  Also  editor's 
note,  16  L.  R.  A.  (N.  S.)  98,  99. 

6.  Marriage  <&=>36— Estoppel  arislag  from  mar< 
riage  relation  deflaed. 

The  rule  as  to  estoppel  arising  from  the 
marriage  relation  is  that,  where  a  marriage 
is  shown  to  be  illegal,  and  void  ab  initio,  nei- 
ther of  the  parties  by  any  acts  l)ecome8  as 
against  the  other  estopped  to  deny  its  existence, 
but  if  one  of  the  parties  to  such  marriage  baa. 
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by  false  reprMentations  as  to  th«  eziatenee 
of  a  legal  impediment,  indaeed  the  other  to 
entei*  into  the  marriage  relation,  anch  party 
80  representing  will,  where  the  other  has  con- 
tinued to  act  opon  such  representation,  after 
the  impediment  has  been  removed,  be  estopped 
t»  deny  their  truth.    2?  Cyc.  867,  868. 

7.  Marriage   «=938— Facts  hatd   not  to  estop 

wife  of  first  marriage  Iron  attacking  vailiHty 

of  aecond  marriage  o^deoedent. 

Held,  that  the  facts  in  the  record  in  this 

ease  are  not  such  as  to  constitnte  an  estoppel 

denying  the  right  of  a  wife  to  a  first  marriage 

to  attack  the  validity  of  the  second  marriage. 

9.  Marriage  «=340(I0)— Presomptlon  of  legal' 
tty  of  secoBd  marriage  bold  rebattad  by  ovi- 


In  determining  which  of  two  women  is  the 
legal  surriving  widow  of  a  deceased  husband, 
and  where  it  is  not  denied  that  a  legal  mar- 
riage was  consummated  between  the  deceased 
husband  and  the  first  wife,  and  that  the  de- 
ceased husband  had  lived  with  the  first  wife 
four  years,  by  whom  he  had  one  child,  and  then 
abandoned  the  wife  and  child  and  moved  to 
another  state,  in  which  state,  and  in  less  than 
two  years  after  ao  abandoning  his  wife  and 
child,  he  marries  another  woman,  the  first  wife 
eonttnning  to  reside  in  the  connty  in  which  she 
and  the  deceased  husband  had  lived,  and  she 
so  continuing  to  reside  up  to  the  time  and 
after  the  consummation  of  the  second  marriage 
by  the  deceased  husband,  and  she  not  having 
remarried  np  to  the  time  of  the  second  mar- 
riage of  the  deceased  hasband,  and  the  rec- 
ords in  the  counties  in  which  he  and  she  resid- 
ed np  to  the  time  the  deceased  hasband  con- 
tracted the  second  marriage  show  no  divorce  by 
either,  the  presumption  as  to  the  legality  of 
said  second  marriage  of  the  deceased  husband 
is  rebutted  thereby,  and  said  second  marriage 
must  be  held  invalid. 

9.  Marriage    <8=340(ll)— If     decedent's     first 
marriage  is  shown  to  have  SKlstad  at  time 
of  second  marriage,  the  burden  of  proving 
removal  of  the  Impediment  Is  on  party  al. 
legiDfl  validity. 
If  a  prior  marriage  is  shown  to  have  exist- 
ed at  the  time  of  the  second  marriage,  the 
bnrden  of  proving  the  removal  of  the  Impedi- 
ment by  death  or  divorce,  and  of  the  creation 
of  a  legal  marriage  after  the  removal  of  the 
impediment,    rests   upon    the    party    asserting 
the  validity  of  the  second  marriage.    This  is  so 
since  a  relation  illicit  in  its  inception  is  pre- 
•nmed  to  continue  is  the  absence  of  eonnter^ 
Tailing  evidence. 

Appeal  from  District  Court,  JTohnston  Ootm- 
ty;   J.  H.  Unebangb,  Judge. 

Proceeding  in  the  county  court  in  the  mat- 
ter of  the  estate  of  Cammadc  Brokeshoulder, 
deceased,  by  Ruby  Brokeshoulder,  adminis- 
tratrix, to  determine  helrsbip,  in  which  Jo- 
■epUne  Brcdieshoulder  Intervened.  From  a 
Judgment  or  decree  tberdn  in  favor  of  the 
administratrix,  the  Intervener  appealed  to 
the  district  court,  which  affirmed  the  Judg- 
ment of  the  county  court,  and  the  intervener 


appeals.  Reversed  and  remanded,  wltb  di- 
rections to  enter  a  decree  not  Inconsistent 
with  the  <q>inlon. 

C.  B.  Stuart,  of  Oklahoma  City,  C.  A. 
Coakley,  of  Ardmore,  and  O.  G.  Rollins,  of 
Okmulgee,  for  plaintiff  In  error. 

Cornelius  Hardy,  of  Tishomingo,  Balney 
&  Flynn,  of  Oklahoma  City,  and  Summers 
Hardy,  of  Tulsa,  for  defendants  in  error. 

ELTINO,  3.  This  was  originally  a  pro- 
ceeding commenced  in  the  county  court  of 
Johnston  county,  instituted  in  the  matter  of 
the  estate  of  Cammack  Brokeshoulder,  de- 
ceased, by  Ruby  Brokeshoulder,  administra- 
trix, for  the  purpose  of  having  heirship  de- 
clared, and  Josephine  Brokeshoulder  Intex^ 
vened  in  said  proceeding,  and  contended  that 
she  was  the  lawful  wife  of  Cammack  Broke- 
shoulder, and  that  Ruby  Brokeshoulder  wa9 
not  the  lawful  wife  of  OammaclB  Broke- 
shoulder, that  in  said  hearing  In  the  county 
court  the  issue  was  determined  against  Jooe- 
phlne  Brokeshoulder  and  Ruby  Brokeshool* 
der  was  declared  to  be  the  lawful  wife  of 
Cammack  Brokeshoulder,  deceased,  and  de- 
claring that  Josephine  Brokeshoulder  was 
not  the  lawful  wife,  and  not  «itltled  to  in- 
herit 

Josephine  Brokeshoulder  also  dalmed  that 
she  was  entitled  to  be  the  administratrix,  or 
entitled  to  nominate  the  administrator  ot 
the  estate  of  Cammack  Brokeshoulder,  in 
lieu  of  Ruby  Brokeshoulder,  who  Bad  here- 
tofore been  appointed  administratrix.  In 
the  event  Josephine  Brokeshoulder  was  de- 
clared the  lawful  wife,  then  she  would  have 
the  right  to  select  and  nominate  the  ad- 
ministrator. All  of  these  Issues  were  found 
against  Josephine  Brokeshoulder  and  In  fa- 
vor of  Ruby  Brokeshoulder  in  the  county 
court 

Josephine  Brokeshoulder  appealed  from 
the  order  and  finding  of  the  county  court 
to  the  district  court  of  Johnston  county,  and 
in  the  trial  of  said  matter  the  district  court 
a£Srmed  the  Judgment  of  the  county  court, 
and  Josephine  Brokeshoulder  has  appealed 
from  the  Judgment  of  the  district  court  af- 
flrming  the  Judgmoit  of  the  county  court  to 
the  Supreme  Court. 

The  essential  facts  In  this  case  are: 

That  Cammadt  Brokeshonlda:  was  a  Mis- 
sissippi Choctaw  Indian,  and  that  in  1906 
be  left  Kemi>er  county,  Miss.,  and  came  tA 
Oklahoma  for  the  purpose  of  establishing  hia 
right  to  the  selection  of  an  allotment  as  a 
Mississippi  Choctaw.  He  establlahed  his 
right,  and  was  enrolled  as  a  MlsslBslppl 
Choctaw,  and  received  a  full  allotment  of 
land  as  such  Mississippi  Choctaw,  which  land 
and  the  proceeds  thereof  constitnte  tals  es- 
tate, and  the  question  as  to  which  one.  Ruby 
or  Josephine  Brokeshoulder,  has  the  right, 
as  his  surviving  widow,  to  share  therein  Is 
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the  question  that  Is  involved  In  this  action. 

In  the  meantixne  Cammack  Brokesboulder 
had  returned  to  Kemper  coiintjr,  Miss.,  and 
on  the  29th  day  of  September,  1908,  at  Mos- 
cow, Kemper  county,  Miss.,  he  was  married 
to  Josephine  Brokesboulder  according  to  the 
laws  of  the  state  of  Mississippi,  nnder  a  mar- 
riage license  duly  issued  by  the  proper  au- 
thority In  Kemper  county.  This  marriage 
was  performed  by  an  Indian  preacher,  nam- 
ed S.  J.  Tubby.  That  on  May  30,  1912,  there 
was  born  of  said  marriage  one  ctilld,  Mable 
BUIb  Brokesboulder.  That  Cammack  Broke- 
shoulder  and  Josephine  Brokeshoulder,  n€e 
Sllistan,  lived  together  in  Kemper  county, 
Mis^q  from  the  date  of  said  marriage  until 
November,  1912,  as  man  and  wife,  and  dur- 
ing such  time,  as  heretofore  stated,  Mable 
Ellis  Brokeshoulder  was  bom  of  said  mar- 
riage. 

In  November,  1912,  the  deceased,  Cam- 
mack Brokeshoulder,  left  the  state  of  MIs- 
slBsippi  and  came  to  Carter  county,  Okl., 
leaving  his  wife  and  child,  as  heretofore 
mentioned,  in  Kempet  county.  Miss.  That 
Cammack  Brokeshoulder  lived  with  some  one 
of  bis  brothers  in  Carter  county  for  a  time, 
and  then  moved  to  Johnston  county,  state  of 
Oklahoma,  where  he  resided  with  another 
brother.  While  living  in  Johnston  county, 
and  on  July  18,  1914,  he  was  married  to  the 
defendant  In  error  Buby  Brokeshoulder,  nt 
Ardmore,  in  Carter  county,  Okl.,  having  pro- 
cured a  license  under  the  laws  of  the  stato 
of  Oklahoma.  Cammack  and  bis  second 
wife  resided  at  and  near  Pontotoc,  In  Jotm- 
ston  county,  Okl.,  from  date  of  said  mar- 
riage until  bis  death.  To  this  second  mar- 
riage there  were  tK>m  two  children,  Corrlne 
and  Cammack  Brokeshoulder,  Jr. 

In  March,  1920,  Cammack  Brokeshoulder 
died  in  Johnston  county,  Okl.,  intestate. 

It  also  appears  from  the  record  that  Jo- 
sephine Brokeshoulder  was  married  to  Ed- 
gar Tubby  on  November  13,  1915,  In  Kemper 
county.  Miss.  These  facts  as  above  detailed 
are  admitted,  or  at  least  they  are  proved,  and 
not  controverted. 

The  issue  in  this  case  Is  the  question  of 
the  legality  of  the  second  marriage  by  Cam- 
mack Brokesboulder  with  Ruby  BrtriieBhoal- 
der,  consummated  in  Carter  county,  OkL, 
July  18,  1914.  It  being  admitted  that  there 
was  a  legal  marriage  consummated  between 
Josephine  Brokeshoulder  and  Cammack 
Brokeshoulder  In  Kemper  county.  Miss.,  In 
1908,  and  If  said  first  marriage  was  a  legal 
and  subsisting  marriage  at  the  time  of  the 
second  marriage,  then  it  necessarily  follows 
that  the  second  marriage  was  illegal,  void, 
and  of  no  effect  The  plaintiff  in  error  con- 
tends that  the  marriage  between  her  and 
Cammack  Brokeshoulder  was  never  dis- 
solved, and  was  a  legal  and  subsisting  mar- 
riage at  the  time  Cammack  Brokeshoulder 
consummated  his  marriage  with  Ruby  Broke- 
shoulder.    The  defendant  in  error  contends 


that  the  marriage  between  Cammack  Broke- 
shoulder and  Josephine  Brokeshoulder  was 
not  a  legal  and  subsisting  marriage  at  the 
tlnie  of  the  second  marriage,  and  that  the 
second  marriage  was  a  legal  marriage. 

It  necessarily  follows  that,  If  the  conten- 
tion of  the  plaintiff  in  error  Is  correct,  then 
the  judgment  of  the  county  and  district 
courts  of  Johnsbm  county.  Old.,  was  erro- 
neous and  incorrect';  if  the  contoitlon  of 
Ruby  Brokeshoulder  is  correct,  then  said 
Judgment  is  a  vaUd  judgment.  If  the  judg- 
ment of  the  district  court  is  sustained  in  this 
appeal,  then  Ruby  Brokeshoulder  Is  an  heir 
of  Cammack  Brt^eshoulder  as  his  surviving 
widow,  and  entitled  to  an  imdivided  one- 
fourth  interest  in  his  estate.  If  Josephine 
Brokesboulder,  n€e  Sllistan,  was  the  legal 
wife  of  Cammack  Brokeshoulder  at  the  time 
of  his  death  In  Johnston  county,  Okl.,  then, 
in  that  event,  said  Josephine  Brokeshoulder 
is  an  heir  of  Cammack  Brokeshoulder,  and, 
under  the  admitted  facts  In  this  case,  she 
would  be  entitled  to  an  undivided  one-third 
interest  in  said  estate. 

At  a  hearing  of  this  cause  the  evidence  of 
divers  and*sundry  witnesses  were  taken  upon 
the  Issues  involved.  Most  of  the  evidence 
was  taken  by  depositions,  and  were  read  to 
the  trial  court.  The  plaintiff  in  error  and 
defendant  in  error  were  both  present  at  the 
trial  and  testified  therein.  At  the  close  of 
the  evidence  offered  and  introduced  by  the 
various  witnesses  the  trial  court  made  the 
following  finding  of  fact  and  conclusions  of 
law: 

"Fhiding  of  Fact 

'^hat  Cammack  Brokeslioulfer,  Sr.,  de- 
ceased, was  a  Mississippi  Choctaw  Indian  hy 
blood  and  duly  enrolled  as  snch  by  the  Commis- 
sion to  the  Five  Civilized  Tribes;  that  he  died 
intestate  In  Johnston  county,  state  of  Oklaho- 
ma, on  the  8th  day  of  March,  1920,  and  that 
at  the  time  of  his  death  Johnston  county.  Old., 
was  his  permanent  home  and  place  of  residence, 
and  that  the  county  court  of  Johnston  conntr, 
Okl.,  has  and  had  jurisdiction  of  the  settlement 
and  administration  of  the  estate  of  said  Cam- 
mack Brokeshoulder,  deceased. 

"(2)  That  said  Camma<A  Brokeshoulder,  Sr., 
and  Josephine  Brokeshoulder,  nSe  Silistan, 
were  legally  married  in  the  state  of  Mississippi, 
in  the  year  1908,  and  of  this  marriage  there 
was  one  child  bom,  viz.,  Mabel  Ellis  Broke- 
shonlder,  a  minor,  and  said  child  is  a  legitimate 
child,  and  an  heir  of  said  Cammack  Broke- 
shonlder,  deceased. 

"(3)  That  Cammack  Brokesboulder  left  the 
state  of  IfississippI  about  the  year  1912,  re- 
turning to  Carter  county,  Okl.,  where  he  and 
Ruby  Brokeshoulder,  n€e  Cathey,  were  legally 
married  according  to  the  laws  of  the  state  of 
Oklahoma,  and  of  said  marriage  the  following 
children  were  bom,  and  are  now  living,  viz., 
Corrine  Brokeshoulder,  a  minor,  and  Cammack 
Brokeshoulder,  Jr.,  a  minor. 

"(4)  That  in  the  year  1914  Josephine  Broke- 
shoulder, nee  Sihstan,  filed  in  the  chancery 
court  of  Neshoba  county.  Miss.,  a  petition  for 
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divorce  from  Cammack  Brokeshoulder,  and 
that  thereafter,  in  the  year  1915,  in  the  same 
eonnty,  at  the  same  town,  the  county  clerk  is* 
aned  a  marriage  licenae  anthorisins  the  aol- 
eoinization  of  the  rights  of  matrimony,  uniting 
in  marriage  Edgar  Tubby  and  said  Josephine 
Brokeshoulder,  and  that  said  persons  were 
married  in  said  county,  and  thereafter  lived  in 
said  county  as  husband  and  wife;  that  said 
Cammack  Brokeshoulder,  St.,  and  Josephine 
Brokeshoulder,  n«e  EHIlstan,  were  divorced  pri- 
or to  the  marriage  of  Cammack  Brokeshoulder 
and  Baby  Brokeshoulder,  a6e  Cathey,  and  that 
the  children  of  the  marriage  of  Cammack 
Brokeshoulder  are  the  legitimate  children  and 
the  heirs  of  said  Cammack  Brokeshoulder  de- 
ceased." 

"Conclusions  of  Law. 

"(1)  That  the  marital  relation  existing  be- 
tween Cammack  Brokeshoulder  and  Josephine 
Brokeshoulder  was  dissolved  by  divorce  prior 
to  the  marriage  of  Ruby  Brokeshoulder  and 
Cammack  Brokeshoulder. 

"(2)  That  the  marriage  of  Cammack  Broke- 
shoulder and  Ruby  Brokeshoulder  was  legal. 

"(8)  That  Ruby  Brokeshoulder  is  the  legal 
wife  and  the  surviving  wife  and  widow  of  Cam- 
mack Brokeshoulder,  deceased,  and  as  such 
entitled  to  share  In  bis  estate. 

*'(4)  That  Josephine  Brokeshoulder,  n^e  Sil- 
istan,  was  divorced  from  the  said  Cammack 
Brokeshoulder,  and  was  not  the  surviving  wid- 
ow of  Cammaok  Brokeshoulder  at  the  time  of 
Us  death,  and  is  not  entitled  to  share  in  bis 
estate,  and  that  she  is  not  an  heir  of  said 
Cammack  Brokeshoulder,  deceased. 

"(6)  That  the  child  of  Cammack  Broke- 
shoulder and  Josephine  Brokeshonlder,  to  wit, 
Mabel  <  Ellis  Brokeshoulder,  a  minor,  is  the 
dhild  and  legal  heir  of  Cammack  Brokeshoulder 
deceased,  and  as  such  entitled  to  share  in  his 
estate. 

"(6)  That  the  children  of  Cammack  Broke- 
shoulder and  Ruby  Brokeshoulder,  to  wit,  Cor- 
rine  Brokeshoulder,  a  minor,  and  Cammack 
Brokeshoulder,  Jr.,  a  minor,  are  the  children 
and  legal  heirs  of  Cammack  Brokeshoulder, 
deceased,  and  as  such  entitled  to  share  in  his 
estate. 

"To  the  court's  findings  of  fact  and  conclu- 
sions of  law  that  Josephine  Brokeshoulder  was 
not  the  wife  of  Cammack  Brokeshoulder,  de- 
ceased, at  the  time  of  his  death,  and  was  not 
an  heir  and  entitled  to  participate  in  the  dis- 
tribution of  the  estate  of  the  s^d  Cammack 
Brokeshoulder,  deceased,  the  defendant  Jose- 
phine Brokeshoulder,  excepts." 

Before  taking  up  a  discnssioii  of  the  facts 
in  tills  case,  as  shown  by  the  record,  we  will 
first  lay  down  the  rules  of  law  defining  the 
pr«sumptioniJ  and  burdens  of  proof  that  are 
applicable  to  the  issues  herein.  Two  funda- 
mental facts  are  admitted  in  this  case.  The 
marriage  of  Cammack  Brokeshoulder  and 
Joeephine  Brokeslioulder,  n^  SUistan,  on 
September  29,  1906,  in  Kemper  county.  Miss., 
is  not  denied.  The  marriage  of  Cammack 
Brokeshoulder  to  the  defendant  in  error  Ruby 
Brokeshoulder  on  the  18th  day  of  July,  1914, 
In  Carter  county,  Okl.,  is  not  denied.  It  Is 
agreed  by  the  parties  to  the  suit  that  the 
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rules  as  to  the  presumptions  and  burdens 
of  proof,  as  enunciated  in  the  following 
cases,  are  the  correct  rule:  Locust  v.  Ca- 
ruthers,  23  Okl.  373,  100  Pac.  820;  Coach- 
man T.  Sims,  36  Okl.  536,  129  Pac.  845 ;  Halle 
v.  Hale,  40  Okl.  101,  155  Pac.  1143 ;  Ohancey 
V.  Whinnery,  47  Okl.  272,  147  Pac.  1036; 
James  v.  Adams,  66  Okl.  460, 165  Pac.  1121 ; 
Lewis  V.  Lewis,  60  OkL  60,  158  Pac.  368; 
Crlckett  v.  Hardin,  60  Okl.  67,  159  Pac.  276 ; 
Jones  V.  Jones,  63  OkL  208,  1^4  Pac.  463,  L. 
R.  A.  1917B,  921;  In  re  Sanders'  Estate,  168 
Pac.  197;  Coleman  v.  James,  169  Pac.  1064; 
Thomas  v.  James,  171  Pac.  857 ;  Linsey  v. 
Jefferson,  172  Pac.  641;  Johnson  v.  Dunlap, 
173  Pac.  869;  Copeland  v.  Copeland,  176  Pac. 
764;  Clarkson  v.  Washington,  38  OkL  4,  131 
Pac.  935 ;  Zimmerman  v.  Jones,  69  OkL  253, 
159  Pac.  806;  Meagher  v.  Harjo,  179  Pac. 
757;  Hughes  v.  Kano,  173  Paa  447;  Carney 
V.  Chapman,  247  U.  S.  102,  38  Sup.  Ct  449, 
62  L.  Ed.  1005. 

[1]  The  rule  as  deduced  from  these  cases 
by  tbia  court  Is  that,  where  an  actual  mar- 
riage bas  been  solemnized  according  to  the 
methods  prescribed  by  law,  every  Inference 
is  to  be  invoked  in  support  of  the  validity  of 
said  marriage  and  against  the  validity  or 
existence  of  any  antecedent  marriage.  In 
other  words,  the  legal  presumption  arises 
that  validates,  and  a  legal  presumption  per- 
sists in  favor  of  the  validity  of,  the  last  mar- 
riage. This  rule  Is  admitted  to  be  the  rale 
that  is  applicable  to  the  situation  in  this  case 
by  both  the  plaintiff  in  error  and  defendant 
In  error.  The  plaintiff  in  error  in  this  cade 
assumes  the  burden,  of  showing  that  the 
marriage  of  the  defendant  In  error  Ruby 
Brokeshoulder  to  Cammack  Brokeshoulder, 
deceased,  was  invalid. 

[2]  The  presumption  of  the  legality  of  the 
Carter  county  marriage  is  not  a  conclusive^ 
presumption,  and  may  be  overcome  by  com- 
petent evidence,  and  when  this  is  don?  the 
burden  Is  shifted  to  the  one  contending  that 
the  second  marriage  is  valid.  This  rule  is 
laid  down  In  the  case  of  Copeland  v.  Coi)e- 
land,  heretofore  cited: 

"Where  a  marriage  has  been  consummated  in 
accordance  with  the  form  of  the  law,  the  law 
indulges  a  strong  presumption  in  favor  of  its 
validity.  One  who  asserts  the  invalidity  of 
such  a  marriage,  because  one  of  the  parties 
thereto  has  been  formerly  married  and  the 
spouse  of  such  former  marriage  is  still  living, 
has  upon  him  the  burden  of  proving  that  the 
first  marriage  has  not  been  dissolved  by  a  di- 
vorce or  lawful  separation." 

In  the  body  of  the  opinion  of  Copland  t. 
Copeland,  it  will  be  noted  that  a  rule  was 
laid  down  by  Mr.  S'reeman  in  his  notes  to 
the  case  of  Pittlnger  ▼.  Pittinger,  89  Am.  St. 
Rep.  200,  as  follows: 

"If  it  is  conceded  that  a  person  attacking  a 
marriage,  on  the  ground  that  a  former  spouse 
of  one  of  the  parties  is  living,  must  show  that 
the  first  marriage  bas  not  been  dissolved,  still 
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he  la  not  required  to  make  plenary  proof  of 
such  oesative  averment.  It  ia  enough  that 
he  introducea  auch  evidence  aa,  in  the  absence 
of  all  coonter  evidence,  affords  reasonable 
gronnda  for  presuming  the  allegation  true. 
When  this  ia  done  the  odub  probandi  is  thrown 
on  his  adrersarjr." 

In  Elizabeth  Scbmtsseur  et  aL  ▼.  August 
Beatrie  et  aU  147  lU.  210,  35  N.  E.  525,  an- 
nounced the  following  rule  (syllabus  7): 

"Although  the  burden  was  upon  the  com- 
plainants of  proving  the  negative  contention 
that  a  divorce  had  not  been  obtained  before 
the  last  marriage,  yet  it  ia  well  settled  that  a 
party  ia  not  required  to  make  plenary  proof  of 
a  negative  averment.  It  is  enough  that  he  in- 
troduces, auch  evidence  aa,  in  the  absence  of 
all  counter  testimony,  will  afford  reasonable 
ground  for  presuming  that  the  allegation  is 
true,  and  when  this  is  done  the  onus  probandi 
will  be  thrown  on  hia  adversary." 

To  the  same  effect  is  the  case  of  Turner 
T.  Williams,  202  Mass.  500,  89  N.  E.  110,  24 
I*  B.  A.  (N.  S.)  1199,  132  Am.  St  Rep.  511. 
See,  also,  Williams  v.  Williams,  63  Wis.  68, 
23  N.  W.  110,  53  Am.  Rep.  253;  Barnes  v. 
Barnes  et  al.,  90  Iowa,  282,  57  N.  W.  851. 

The  question  of  whether  there  was  or  there 
was  not  a  divorce  dissolving  the  marriage  of 
Josephine  Brokeshoulder  and  Cammack 
Brokeshoulder  is  material,  as  bearing  upon 
the  question  of  the  validity  of  the  marriage 
of  Ruby  Br(&eehoulder  and  Cammack  Broke- 
shoulder, deceased.  This  law,  as  defined  in 
the  authorities  heretofore  cited  and  quoted. 
Is  an  expression  of  the  various  presumptions 
that  exist  for  and  against  the  validity  of 
these  marriages,  and  also  discusses  and  lays 
down  the  rules  relative  to  the  burden  of 
proof  and  shifting  of  the  same.  While  the 
conrta  stated  that  the  inclination  of  the 
''courts  is  to  Jealously  guard  the  validity  of 
a  marriage,  and  state  that  there  is  a  strongi 
presumption  in  favor  of  its  legalBy,  they 
nowhere  hold  that  these  presumptions  are 
conclusive,  but  hold  that  they  are  rebuttable 
presumptions,  and  are  subject  at  all  times 
to  be  overcome  by  either  negative  or  posi- 
tive proof,  or  both.  We  have  cited  and  quot- 
ed the  authorities  laying  down  these  rules 
or  presumptions  and  burdens;  we,  however, 
are  going  to  quote  the  fourth  syllabus  in  the 
case  of  Chancey  v.  Whlnnery,  heretofore  cit- 
ed, which  is  as  follows: 

"The  law  ia  so  positive  in  requiring  a  party 
who  asaerta  the  illegality  of  a  marriage  to 
take  the  burden  of  proving  it  that  such  re- 
quirement is  enforced,  even  though  it  involve 
the  proving  of  a  negative." 

Our  interpretation  of  this  fourth  syllabus 
is  that  the  proof  or  admission  of  a  prior  legal 
marriage  is  not  within  itself  sufficient  to 
rebut  the  presumption  of  the  validity  of  the 
second  marriage,  and  that,  while  the  burden 
is  upon  the  one  attacking  the  validity  of  the 
second  marriage^  it  is  not  necessary  for  him 


to  prove  absolutely  and  to  a  moral  certainty 
that  the  first  marriage  has  beeu  dissolved, 
but  the  burden  is  met  if  he  introduces  suffi- 
cient evidence  to  negative  the  fact  that  the 
first  marriage  has  been  dissolved. 

We  have  reviewed  the  authorities  cited  by 
the  defendant  in  erfor  in  his  brief,  and  we 
do  not  find  the  holdings  of  those  cases  to 
be  in  conflict  vrith  the  holdings  in  the  instant 
case,  nor  of  the  rule  announced  in  Copeland 
T.  Copland,  176  Pac.  764,  and  they  are 
merely  a  rtiteration  of  the  rule  of  presump- 
tions in  favor  of  the  validity  of  marriages. 
It  has  been  suggested  that  possibly  the  rule 
of  this  court  has  been  to  announce  a  liberal 
rule  of  Interpretation  of  the  marriage  rela- 
tion between  Indians,  but  that  rule  of  liber- 
ality, if  one  has  been  announced,  is  only  ap- 
plicable when  considering  the  marriages  as 
consummated  according  to  the  laws  and  cus- 
toms of  the  tribes;  and  where  the  Indians 
enter  into  the  marriage  relation  under  the 
laws  of  the  state,  they  are  bound  by  the 
same  rules  as  are  other  citizens,  as  laid  down 
in  the  fifth  syllabus  of  the  case  of  Chancey 
V.  Whinnery,  which  is  as  follows: 

"The  rule  announced  in  the  aecond  preceding 
paragraph  is  not  affected  by  the  fact  that  the 
parties  to  the  respective  marriages  are  In- 
dians, and  that  the  marriages  under  review 
were  entered  into  according  to  the  customa 
and  usages  of  the  tribal  authoritiea." 

[3]  The  evidence  in  this  record  shows  that 
Cammack  Brokeshoulder  had  been  a  resident 
of  Kemper  county,  Miss.;  that  he  had  also 
during  his  lifetime  resided  in  Carter  county, 
OkL,  and  Jonston  county,  OkL,  and  those 
were  the  only  three  counties  in  any  state  that 
he  had  ever  established  any  jpermanent  resi- 
dence. 

The  evidence  as  shown  by  the  record  shows 
that  Josephine  Brokeshoulder,  nSe  fiUistan, 
had  during  her  lifetime,  and  up  to  the  time 
of  this  trial  only  resided  and  had  her  i>er- 
manent  residence'  in  Kemper  county.  Miss., 
but  had  resided  a  short  time  in  Neshoba 
county,  but  not  for  sufficient  length  of  time  to 
establish  a  permanent  residence,  and  had  re- 
sided in  no  other  state  or  county,  but  that 
she  had  been  temporarily  employed  in  New 
Orleans,  and  in  one  other  place  in  the  state 
of  Louisiana. 

The  plaintiff  in  error  assumed  the  burden 
and  introduced  proof  bearing  upon  the  ques- 
tion as  to  whether  the  original  marriage  be- 
tween Josephine  Brokeshoulder,  nte  Sllistan, 
and  Cammack  Brokeshoulder  bad  ever  been 
dissolved  by  divorce,  and  in  pursuance  to 
this  burden  she  took  the  deposition  of  the 
chancery  court  clerk  of  Kemper  county,  state 
of  Mississippi,  who  testified  in  substance 
that  no  decree  of  divorce  or  appiloation 
therefor  had  ever  been  filed  In  Kemper  coun- 
ty. Miss.,  to  set  aside  the  origlual  marriace 
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between  Josepbine  Brokestaotdder  and  Cam- 
mack  Brokeshoulder. 

At  the  request  of  the  defendant  In  error's 
attorney,  the  deposition  of  the  chancery  court 
clerk'  of  Neshoba  county,  Miss.,  was  ahso 
taken,  and,  In  answer  to  questions  by  the  at- 
torney for  defendant  In  error,  Ruby  Broke- 
shoulder,  the  clerk  i»oduced  an  application 
or  petition  for  divorce  as  having  been  filed 
in  the  chancery  court  of  Neshoba  county,  ea- 
titled  Josephine  Brokeshoulder  versus  Cam- 
mack  Brokeshoulder,  and  the  file  date  was 
August  22,  1914.  The  said  chancery  clerk.  In 
answer  to  questions  in  cross-examination  by 
the  attorney  for  Josephine  Brokeshoulder, 
stated  in  substance  that  he  had  examined 
the  records  and  files  of  the  chancery  court  of 
Neshoba  county.  Miss.,  and  that  said  records 
failed  to  show  anything  pertaining  to  said  di- 
vorce except  the  petition,  or  that  a  trial  was 
ever  had,  and  there  was  ^  no  record  of  any 
decree  of  said  court  showing  that  a  decree 
had  ever  been  entered  dissolving  the  mar- 
riage relation  of  Cammack  Brokeshoulder 
and  Josephine  Brokeshoulder  In  Neshoba 
county.  Miss.  The  clerk  further  stated  that 
he  had  no  personal  knowledge  of  any  decree 
<»  other  proceeding  ever  having  been  taken 
npon  said  petition,  end  that.  In  his  Judgment, 
nothing  had  ever  beea  done,  and  the  case 
had  been  abandoned. 

In  the  trial  of  the  cause  in  the  county 
court  Josephine  Brokeshoulder  went  upon 
the  stand,  and  testified  pertaining  to  said  di- 
vorce matter  as  between  her  and  Cammack 
Brokeshoulder  in  this  wise:  That  she  had 
never  procured  a  divorce  from  Cammack 
Brokeshoulder.  She  stated  that  she  did  not 
know  anything  about  a  divorce.  Then  she 
was  asked  If  she  had  not,  on  the  18th  day  of 
November,  1915,  married  one  Eidgar  Tubby, 
in  Kemper  county,  Miss.,  and  she  admitted 
that  she  had.  Then  she  was  asked,  if  she 
had  not  procured  a  divorce,  why  she  mar- 
ried Edgar  Tubby.  Her  answer  was  that 
Cammack  Brokeshoulder  had  left,  and  she 
did  not  exi)ect  him  to  return,  and  that  she 
was  Informed  he  was  divorced.  This  e%'i- 
dence  was  taken  of  Josephine  Brokeshoulder 
In  the  county  court,  was  taken  down  in  short- 
hand, and  by  agreement  was  used  In  the 
trial  In  the  district  court 

The  attorney  for  the  defendant  in  error 
In  his  brief  discusses  what  he  calls  the  con- 
tradictory evidence  of  the  plaintiff  In  error, 
Josephine  Brokeshoulder,  given  in  the  coun- 
ty court  She  denied  in  the  first  part  of 
her  evidence  that  she  bad  any  knowledge 
of  petition  having  been  filed,  or  that  she 
had  signed  one,  denied  consulting  a  lawyer, 
or  that  she  knew  Lawyer  Ware.  On  re- 
direct examination  she  testified  about  talk- 
ing with  some  lawyer  about  the  divorce, 
but  that  be  told  her  that  she  did  not  have  any 
grounds  for  a  divorce.  The  lawyer  whom  It 
2W  P.— 19 
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was  asked  If  she  had  consulted  was  a  lawyer 
with  a  different  name  than  that  of  the  one 
on  the  petition.  The  evidence- of  the  clerk 
of  the  court  where  the  petition  was  filed, 
wherein  he  testified  that  the  only  evidence 
on  the  record  of  the  court  of  the  divorce  pro- 
ceeding was  of  the  filed  petition,  while  nega- 
tive in  its  character,  tends  to  corroborate 
Josephine  Brokeshoulder's  positive  statement 
that  no  divorce  was  procured.  It  Is  further 
contended  by  the  attorney  for  the  defendant 
In  error  In  his  brief  that  the  failure  of  the 
plaintiff  in  error  to  ptocure  the  evidence  of 
the  lawyer  ^relative  to  this  divorce  proceed- 
ing should  be  considered  against  the  plain- 
tiff in  error;  but  we  do  not  think  that  the 
failure  to  take  this  evidence  raises  a  pre- 
sumption against  one  more  than  the  other 
party  to  this  litigation.  We  have  no  knowl- 
edge of  what  the  attorney  would  testify  to 
relative  to  the  divorce  proceeding,  and  the 
right  to  take  the  evidence  of  these  attorneys 
was  as  much  the  privilege  of  one  as  the  oth- 
er of  these  parties  litigant. 

The  plaintiff  In  error,  in  discharging  the 
burden  of  showing  the  Illegality  of  the  mar- 
riage between  Cammack  Brokeshoulder  and 
Ruby  Brokeshoulder,  called  the  court  clerk 
of  Carter  and  Johnston  counties  as  witnesses 
in  the  trial  of  the  cause  In  the  county  court, 
and  they  testified  from  their  records  that  no 
divorce  dissolving  the  marriage  between  Cam- 
mack Brokeshoulder  and  Josephine  Blttte- 
shoulder  had  ever  been  entered  or  dedHd 
by  the  district  courts  of  those  two  counties. 
The  evidence  of  the  court  clerk  was  taken  by 
shorthand  In  the  county  court  and  by  agree- 
ment waa  used  in  the  trial  of  the  cause  in 
the  district  court. 

It  is  not  denied,  and  Is  admitted,  at  least 
by  Implication,  by  the  defendant  in  error, 
that  Cammack  Brokeshoulder  never  estab- 
lished a  permanent  residence  in  any  other 
counties  or  state  except  Kemper  county. 
Miss.,  Carter  and  Johnston  counties,  state  of 
Oklahoma.  There  was  some  contention  in 
the  trial  In  the  county  court  that  Cammack 
Brokeshoulder  had  resided  for  a  short  time 
in  Pittsburg  county,  Okl.,  but  it  was  admitted 
in  the  record  in  the  trial  of  the  cause  by  the 
attorney  for  the  defendant  in  error  in  the 
district  court  that  no  decree  of  divorce  had 
ever  been  procured  by  Cammack  Broke- 
shoulder in  Pittsburg  county,  Okl.  The  rec- 
ord in  this  case  discloses  that  the  defendant 
in  error  made  no  contention  that  Cammack 
Brokeshoulder  bad  ever  procured  a  divorce 
dissolving  the  marriage  between  him  and 
Josephine  Brokeshoulder,  and  the  only  con- 
tention of  the  defendant  in  error,  that  the 
marriage  between  Cammack  Brokeshoulder 
and  Josephine  Brokeshoulder  was  dissolved, 
was  based  upon  the  presumption  arising  from 
the  validity  of  the  second  marriage  and  of 
one  item  of  proof — the  introduction  and  proof 
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of  the  filing  of  the  petition  for  divorce  in 
Neshoba  county.  Miss.,  on  the  22d  day  of 
August,  1914.  It  is  up<xi  this  proof  and 
the  presumptions  heretofore  stated  that  the 
defoidant  in  error  relies  to  sustain  the  val- 
idity of  the  marriage  of  Cammack  Broke- 
shoulder  and  Ruby  Brokeshoulder,  and  no 
other,  as  against  the  proof  of  the  plaintiff  in 
error. 

The  best  evidoioe  of  a  decree  of  divorce  is 
tlie  record  of  the  written  decree  of  the  court 
that  granted  the  order.  While  there  are 
courts  ttiat  hold  tliat,-  where  there  Is  no  de- 
cree of  record  in  the  trial  court,  the  proof 
of  the  absence  of  such  decree  has  the  efCect 
of  making  any  alleged  divorce  a  nullity. 
See  Medlin  v.  Platte  County,  8  Mo.  236; 
Dennison  v.  CJounty  of  St  Louis,  33  Mo.  168. 
In  this  case  it  was  iMroven  by  the  plaintiff 
in  error  that  there  was  no  decree  of  record 
ever  altered  in  Neshoba  county  as  a  result 
of  filing  the  petition;  that  there  is  nothing 
in  the  files  of  said  court  showing  that  said 
decree  had  ever  been  procured.  There  are 
no  recitals  on  the  record  showing  a  deaee, 
and,  even  if  there  were  any  presumptitms 
arising  that  a  decree  bad  ever  been  granted 
by  reason  of  the  proof  of  the  filing  of  the 
petition,  tills  evidence  drawn  out  by  the 
plaintiff  In  error  on  cross-examination  Is  suf- 
ficient to  rebat  any  presumptions  that  might 
arise  from  the  filing  of  said  petition. 

^&e  Supreme  Court  of  this  state  in  the 
cS|of  Ex  parte  Stevenson,  20  OU.  64&-651, 
»4Pac.  1071,  speaking  through  Mr.  Justice 
Kane,  stated  the  rule  as  follows : 

"The  record  entry  of  a  judgment  is  indis- 
pensable to  prove  the  evidence  of  it  when  it 
is  made  the  basis  of  a  claim  or  defense  in  an- 
other court.  •  •  •  The  necessity  of  enter- 
ing judgments  and  the  importance  thereof  is 
well  stated  in  1  Freeman  on  Judgments,  '37: 
The  promptings  of  the  most  ordinary  prudence 
suggest  that  whatever  in  the  affairs  of  men 
has  been  so  involved  in  doubt  and  controversy 
as  to  require  Judicial  investigation  onght,  when 
made  certain  by  a  final  determination,  to  be 
preserved  so  by  some  permanent  and  easily 
understood  memorial.  Hence  all  courts  and 
all  tribunals  possessing  Jndicinl  functions  are 
required  by  the  written  or  unwritten  law,  and 
often  by  both  to  reduce  their  decisions  to  writ- 
ing in  some  book  or  record  kept  for  that  pur- 
pose. The  requirement  is  believed  to  be  of 
universal  application.' 

"Judge  Freeman  in  the  same  section,  discuss- 
ing the  effect  of  nonentry  says:  'While  the 
entry  is  not  the  judgment,  its  absence  tends 
strongly  to  indicate  that  no  judgment  exists.' " 

It  appears  from  this  record,  furthermore, 
that,  as  heretofore  stated,  the  defendant  In 
error  undertook  to  prove  the  existence  of  a, 
divorce  in  Neshoba  county.  Miss.,  and  her 
proof  consists  of  the  fact  that  a  petition  had 
been  filed  In  the  chancery  court  of  Neshoba 
county,  Mis&,  on  the  22d  day  of  August,  1914. 
This  record  discloses  the  fact,  and  it  is  ad- 


mitted by  the  defendant  in  error  in  ber  brief, 
that  Cammack  Brokeshoulder  procured  «.  U- 
coise  in  Ardmore^  Carter  ooonty.  OkL,  oa  the 
18th  day  of  July,  1914,  aatboridng  him  to 
enter  into  the  marriage  relation  with  one 
Ruby  Catbey,  and  that  on  the  same  date  the 
record  shows  that  Canunack  Brokeshoulder 
and  Buby  Chthey  were  married — in  other 
words,  35  days  prior  to  the  time  of  the  filing 
of  the  petition  for  a  purported  divorce  in 
Neshoba  county,  Camma<^  Brokeaboolder  al- 
tered into  a  marriage  vrlth  Buby  Catbey. 
now  Brokeshoulder-^thereby  admitting  that 
Cammack  Brokeshoulder  had  entered  into  a 
marriage  relation  with  another  woman  35 
days  before  a  purported  proceeding  had  been 
commenced,  and  upon  whidi  proceeding  the 
defendant  in  error  had  assumed  to  r^y  in 
thiii  cause  as  a  proceeding  that  would  vali- 
date the  marriage  between  ho'  and  Cammadc 
Brokeshoulder. 

We  have  examined  the  record  of  this  case, 
and,  after  reviewing  the  evidence,  we  find 
that  the  inresumptirais  arising  by  law  have 
been  overcome  by  proofs  of  tlie  plalntifr  In 
error,  and  that  the  burdens  arising  under 
the  issues  in  this  case  assumed  by  the  plain- 
tiff in  error  have  been  fully  and  amply  sat- 
isfied. Therefore  It  necessarily  follows  that 
the  Judgment  of  the  trial  court  in  finding 
that  the  marriage  betweoi  Cammadc  Broke- 
ahouldor  and  Ruby  Brokeshoulder  was  a 
valid  and  subsisting  marriage,  and 'that  the 
marriage  theretofore  exJaUng  between  Cam- 
mack BrokeshouId»  and  Josepbiike  Broke- 
shoulder had  been  dissolved,  was  erroneous, 
and  against  the  dear  weight  of  the  evidence. 

[4]  It  has  been  suggested  that,  by  holding 
the  marriage  betweoi  Ruby  Brokeshoulder, 
the  defendant  in  error,  and  Cammack  Broke- 
shoulder void,  and  of  no  effect,  the  legal 
result  of  such  holding  will  be  to  lllegltimize 
the  two  children  of  this  marriage,  which  Is 
not  the  fact  Under  section  8120,  Revised 
Laws  1910,  it  Is  provided  as  follows: 

"Every  illegitimate  child  is  an  heir  of  the 
person  who  in  writing,  signed  in  the  presence 
of  a  competent  witness,  acknowledges  himself 
to  be  the  father  of  surh  child;  and  in  all  cases 
is  an  heir  of  his  mother;  and  inherits  his  or 
her  estate,  in  whole  or  in  part  ss  the  case  may 
be,  in  the  same  manner  as  if  he  had  been  bom 
in  lawful  wedlock;  but  he  does  not  represent 
his  father  or  mother  by  inheriting  any  part  of 
the  estate  of  his  or  her  kindred,  either  lineal 
or  collateral,  unless  before  his  death  his  par- 
ents shall  have  intermarried,  and  his  father 
after  such  marriage,  acknowledges  him  as  his 
child,  or  adopts  him  into  his  family;  in  which 
case  such  child  and  all  the  legitimate  children 
are  considered  brothers  and  sisters,  and  on  the 
death  of  either  of  them,  intestate,  and  without 
issue,  the  others  inherit  his  estate,  and  are 
heirs,  as  hereinbefore  provided,  in  like  manner 
as  if  all  the  children  had  been  legitimate;  sav- 
ing to  the  father  and  mother  respectively,  their 
rights  in  the  estate  of  all  the  children  in  like 


Digitized  by 


G©ogle 


OkU 


BBOEESHOniiDER  ▼.  BROEESHOULDER 

(*04  F.) 


291 


maioier  »8  If  all  liad  been  legitimate.  The 
iasae  of  all  marriages  noU  in  law,  or  diaaolTed 
by  divorce,  are  legitimate." 

See,  In  this  connection,  Gopeland  t.  Cope- 
land,  175  Pac.  764. 

Under  the  proTlsions  of  Oie  above  statute 
these  children  are  held  to  be  legitimate,  and 
so  declared,  and  are  the  heirs  of  their  father, 
Cammack  Brokeshoalder. 

Under  the  conclusions  that  we  have 
reached  In  this  case,  Josephine  Brokeshoul- 
der  being  held  herein  to  be  the  lawful  wife 
of  Cammack  Brokeshoulder  at  the  time  of  his 
death,  under  section  S418,  there  being  but 
one  child  bom  to  the  legal  marriage  between 
Josephine  Brokeshoulder  and  Cammack 
Brokeshoulder,  she  being  the  first  wife,  and 
the  only  legal  wife  of  the  deceased  man,  and 
two  children  also  being  bom  under  the  sec- 
ond marriage,  which  were  made  legitimate 
by  the  statute,  then,  under  the  facts  in  this 
case,  under  the  following  portions  of  said 
dted  section  of  our  law,  Josephine  Broke- 
shoulder takes  one-third  undivided  interest 
in  the  estate  of  her  deceased  husband,  Cam- 
mack Brokeshoulder,  and  the  residue  of  said 
estate  goes  in  equal  parts  to  the  three  chil- 
dren. The  portion  of  said  section  relied  up- 
on reads  as  follows: 

"It  the  decedent  leave  a  sunriving  husband 
or  wife,  and  more  than  one  child  living,  or  one 
child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  one-third  to  the  surviving 
husband  or  wife,  and  the  remainder  in  equal 
shares  to  his  children,  and  to  tiie  lawful  issue 
of  any  deceased  child,  by  right  of  representa- 
tion; but  if  there  be  no  child  of  the  decedent 
living  at  his  death,  the  remainder  goes  to  all 
of  his  lineal  descendants;  and  if  all  the  de- 
Rcendants  are  in  the  same  degree  of  kindred  to 
the  decedent  they  share  equally,  otherwise  they 
take  according  to  the  right  of  representation." 

TbiB  cause  is  reversed  and  remanded,  with 
directions  to  the  district  court  to  enter  a  de- 
cree not  inconsistent  with  the  holdings  here- 
in expressed. 

HARBISON,  O.  J.,  and  JOHNSON,  Bai<- 
I^ER,  and  NICHOI/SON,  JJ.,  concur. 

On  Petition  for  Rehearing. 

BI/FINO,  J.  The  attorneys  for  the  defend- 
ant in  error  In  their  brief,  on  petition  for 
rehearing  in  this  case,  make  serious  objec- 
tion to  the  role  laid  down  In  the  second  syl- 
laboB  in  the  original  opinion  by  this  court 
In  regard  to  the  weight  of  evidence  required 
In  attacking  the  validity  of  a  second  mar- 
riage, and  which  second  syllabus  reads  as 
follows: 

"The  presumption  arising  in  favor  of  the 
validity  of  a  second  marriage  is  not  a  concln- 
rive  presumption,  but  is  what  is  [known  as]  a 
rebnttable  presumption,  aad  the  one  contend- 
ing againat  the  legality  of  the  second  marriage 


is  not  required  to  make  plenary  proof  of  a  neg- 
ative averment.  It  is  enough  that  he  introduce 
such  evidence  as,  in  the  absence  of  all  counter 
testimony,  will  afford  reasonable  grounds  for 
presuming  that  the  allegation  is'  true,  and  when 
it  is  done  the  onus  probandi  will  be  thrown 
on  his  adversary." 

[I]  The  rule  we  lay  down  la  the  one  set 
forth  in  Copeland  v.  Gopeland,  73  Okl.  — , 
175  Pac.  764,  and  the  Copeland  Case  ac- 
cepted the  rule  as  laid  down  in  an  Illinois 
case,  Scbmisseur  et  aL  v.  Beatrie  et  aL,  147 
ni.  210,  85  N.  E.  526,  and  which  rule  also 
seems  to  be  the  rule  set  forth  by  Mr.  Free- 
man in  a  note  to  Pittinger  v.  Pittinger 
(Colo.)  89  Am.  St  Rep.  193,  and  the  same  as 
set  forth  in  the  second  syllabus  In  the  origi- 
nal opinion  In  tills  case,  also  based  upon  the 
laws  adduced  In  the  C(q)eland  Case  and  the 
Illinois  case  and  Mr,  Freeman's  note. 

In  the  Illinois  case,  above  cited,  considera- 
tion la  given  to  the  rule  as  contended  by  the 
attorneys  for  the  defendant  in  error,  even 
going  so  far  as  to  designate  the  legality  of 
the  second  marriage  as  being  a  strong  pre- 
sumption, and  due  consideration  was  also 
given  to  this  rale  in  the  original  opinion 
by  this  court 

The  attorneys  for  the  defendant  In  errdr 
in  their  brief  contend  that  the  rule  laid  down 
in  Copeland  v.  Ciopeland,  should  be  overturn- 
ed, since  It  is  not  the  proper  rule.  We  hold 
that  It  la  a  i»oper  one,  and  Is  supported  by 
strong  reascm,  and  by  very  recent  authority, 
as  we  shall  show  hereinafter. 

The  minolB  case  that  we  have  Just  cited 
was  not  the  first  nor  the  final  pronounce- 
ment of  the  Illinois  Supreme  Court  upon  this 
rule.  As  to  whether  the  rule  of  presumption 
should  be  designated  as  a  strong  presump- 
tion, or  merely  a  bare  presumption  as  far 
as  the  opinion  In  this  case  is  concerned,  we 
think  It  makes  no  difference.  We  hold  this 
for  the  reason  that,  in  the  instant  case,  it 
was  determined  up<w  the  question  of  the 
weight  of  evidence,  and  the  consideration  of 
circumstances  surrounding  these  parties,  and 
the  Inferences  to  be  drawn  therefrom  that 
the  instant  case  is  not  a  case  that  can  be 
tried  upon  the  weight  and  force  to  be  given 
a  legal  presumption.  It  Is  a  question  of 
weight  and  sufficiency  of  proofs.  It  is  true, 
however,  that  the  rule  was  determined  as  to 
the  presumption,  and  we  held  that  one  at- 
tacking the  validity  of  a  second  marriage 
had  to  overcome  the  presumption  of  Its  le- 
gality, and  we  held  that,  under  the  facts 
and  circumstances,  and  relations  of  the  par- 
ties and  the  Inferences  to  be  drawn  from  the 
same,  that  tbp  Judgment  of  the  trial  court 
was  against  the  clear  weight  of  the  evidence. 

As  we  have  heretofore  stated,  the  Illinois 
case  that  we  have  cited  was  not  the  first  nor 
the  last  pronouncement  of  the  Supreme 
Court  of  Illinois.   In  1S87  the  Supreme  Court 
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of  Illinois  rendered  an  opinion  in  Oie  case 
of  Cartwrlght  et  al.  t.  McGowen,  121  111.  388, 
12  N.  E.  737,  2  Am.  St  Rep.  105,  while  the 
flrst  case  cited  from  Illinois  was  rendered 
in  1893.  This  last-cited  case  from  Illinois 
states  the  fol'lowing: 

"The  presumption  of  the  capacity  of  Lewis 
to  enter  into  the  marriage  contract  with 
Zerelday  Cacey,  December  8,  1S43,  is  over- 
come by  proof  of  his  prior  marriage  in  Ken- 
tucky, and  that  his  wife  by  that  marriage 
was  still  living  and  undivorced  at  that  time. 
This  proof  established  the  fact  that  the  second 
marriage,  in  1843,  was  a  nullity,  conferring  no 
marital  rights  whatever.  A  simple  marriage 
ceremony  will  not  make  a  man  and  woman 
husband  and  wife.  Capacity  and  consent  are 
absolutely  essential,  but  celebration  only  con- 
tingently so.  Thompson  v.  Thompson,  114 
Mass.  566;  Merriam  v.  Wolcott,  61  How.  Pr. 
377;  Rundle  y.  Pegram,  49  Miss.  751.  Nor  can 
sexual  intercourse,  which  the  parties  know  to 
be  contrary  to  law,  form  even  an  element  of 
marriage.  Peck  v.  Peck,  12  R.  L.  485;  Port  v, 
.  Port,  70  HI,  484," 

On  page  740  of  the  same  authority,  we 
And  the  following: 

"The  evidence  in  the  record  is  amply  suffi- 
cient to  show  that  Lewis  and  Zerelday  lived 
and  cohabited  as  husband  and  wife  for  a  period 
of  about  25  years,  and  that  during  all  this  time 
he  treated  her  as  a  man  would  a  wife,  and 
her  children  as  his  own,  and  that  they  were 
reputed  as  husband  and  wife.  But  it  must  be 
borne  in  mind  that  cohabitation  and  repute 
do  not  constitute  a  marriage,  but  are  only  evi- 
dence tending  to  raise  a  presumption  of  mar- 
riage of  more  or  less  strength,  according  to 
the  circumstances  of  the  case,  and  that  the 
cohabitation  must  not  be  meretricious,,  but 
matrimonial,  in  order  to  give  rise  to  this  pre- 
sumption. 1  Bish.  Mar.  &  Dir.  |  266.  Where 
a  marriage  in  fact  is  shown  by  direct  evidence, 
as  in  this  case,  there  is  no  necessity  for  pre- 
suming its  existence.  Presumption  must  yield 
to  the  superior  force  of  direct  and  po.sitive 
proof.  In  this  case  there  was  an  actual  mar- 
riage ceremony  performed  in  1843,  by  which 
Lewis  and  Zerelday  were  apparently  and  os- 
tensibly married.  Their  cohabitation  thereaft- 
er, and  reputation  as  being  married,  might 
very  naturally  and  properly  be  referred  to  the 
fact  of  this  apparent  marriage;  there  being 
nothing  to  indicate  to  their  acquaintances  and 
neigbbors  that  it  was  void.  If  no  actual  mar- 
riage ceremony  had  been  shown,  then  the 
cohabitation  and  repute  proved  might  be  re- 
ferred to  some  supposed  informal  common-lafw 
mardage.  This  cohabitation  and  repute  is  not 
shown  as  evidence  of  the  ceremonial  marriage 
in  1843,  but  of  some  other  kind  of  marriage 
entered  into  some  time  after  the  divorce,  in 
December,  1846.  Is  such  cohabitation  and 
repute,  based  upon  a  supposed  common-law 
marriage,  any  more  than  upon  the  formal  mar- 
riage, shown  by  the  records  to  have  been  en- 
tered into  in  1843?  The  habit  and  repute 
shown  in  this  case  might  just  as  well  and  more 
naturally  arise  from  the  marriage  in  1843. 
If  this  evidence  could,  by  any  known  rule,  be 
so  limited  as  to  show  a  cohabitation  and  repute 
from  some  day  after  the  divorce,  when  no  im- 


pediment existed,  tt  might  afford  evidence  of 
a  common-law  marriage  of  the  parties  by  their 
own  acts.  If  the  cohabitation  and  repute  was 
the  result  of  the  assumed  marriage  in  1843, 
which  was  void,  it  was  illicit,  and  not  matri- 
monial, and  no  marriage  can  be  presumed  from 
illicit  sexual  intercourse."  121  111.  400,  12  N. 
E.  740,  2  Am.  St.  Rep.  105. 

The  case  of  Cartwrlght  v.  McOowen,  that 
we  are  now  discussing,  the  facts  are  almost 
identical  with  the  case  at  bar.  The  mar- 
riage of  Lewis  to  a  second  wife  after  leav- 
ing Kentucky  and  going  to  IlUnois  was  in 
1843,  not  quite  two  years  after  be  married 
his  first  wife  In  Kentucky.  This  was  held 
to  be  an  illicit  marriage  under  the  facts  and 
the  rule  of  presumptions  laid  down.  The 
first  wife  procured  a  divorce  In  Kentucky  in 
1846,  three  years  after  the  Illicit  marriage. 
This,  of  course,  removed  the  impediment  in 
the  way  of  Lewis  contracting  a  legal  mar- 
riage, and  then  the  question  arose  as  to 
whether  a  legal  or  common-law  marriage 
could  be  presumed  upon  continued  cohabita- 
tion with  the  second  wife.  As  we  have  here- 
tofore shown,  they  held  it  could  not  In 
support  of  the  contention  to  uphold  the  le- 
gality of  the  first  marriage,  they  argued  the 
presumption  of  the  death  of  the  first  wife. 
In  discussing  this  presumption  of  death,  and 
the  facts  applicable  thereto,  this  last-dted 
case  has  the  following  to  say: 

"In  the  present  case  the  evidence  excludes 
any  presumption  of  the  death  of  the  first  wife 
of  Lewis— she  being  alive  after  his  death;  and 
there  can  be  no  presumption  that  she  obtained 
a  divorce  before  his  marriage  in  1843,  as  the 
evidence  shows  her  divorce  was  not  granted 
until  December,  1846,  and  the  established 
facts  will  not  justify  the  court  in  presuming 
that  he  procured  a  divorce  from  his  prior  wife. 
He  was  married  to  Sarah  James,  April  29, 
1841.  and  lived  with  her  about  a  year,  when  he 
left  her,  and  came  to  this  state,  where  he  was 
ostensibly  married  to  Zerelday  Cacey,  Decem- 
ber 8,  1843 — only  about  a  year  and  seven 
months  after  his  abandonment  of  his  first  wife. 
If  he  procured  any  lawful  divorce,  it  must  have 
been  in  Caldwell  county,  Kentucky,  or  in 
Montgomery  county,  Illinois.  If  he  procured 
such  a  divorce,  it  was  a  very  easy  matter  to 
have  shown  it.  Under  the  circumstances  of 
this  case,  and  taking  into  consideration  the 
shortness  of  the  time  intervening  from  hit  de> 
sertion  of  his  first  wife  and  his  second  mar- 
riage, it  cannot  be  presumed,  in  favor  of  the 
innocence  of  the  parties,  and  the  legality  of 
the  second  marriage,  that  Lewis  obtained  a  le- 
gal decree  releasing  him  from  his  prior  mar* 
riage." 

The  year  following  the  rendering  of  the 
opinion  in  the  case  of  Schmtssenr  v.  Beatrle, 
the  Supreme  Court  of  Illinois,  rendered  a 
decision  in  the  case  of  Cole  ▼.  Cole  et  al., 
153  111.  585,  38  N.  B.  703,  In  which  case 
said  court  reatfirmed  the  doctrine  laid  down 
in  Schmlsseur  t.  Beatrle,  heretofore  cited. 
This  last  case  la  also  very  much  in  point 
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with  the  Instant  case,  and  we  are  going  to 
Include  herein  an  extended  quotation  there- 
from,  giving  the  facts  and  the  application  6f 
the  law  thereto: 

"It  is  clear  from  the  testimony  of  Emma 
Cole,  as  well  as  that  of  other  witnesses,  that 
she  was  legally  married  to  the  deceased  in  Staf- 
fordshire. E}ngland,  on  the  13th  day  of  Feb- 
ruary, 1865,  and  there  lived  and  cohabited  with 
him  for  about  one  year,  when  he  deserted  her, 
and  came  to  this  conntry.  She  continued  to 
live  in  Bngland,  and  still  resides  there.  He 
never  returned  to  that  country.  He  married 
one  Amelia  Hahn,  in  Sangamon  county,  this 
state,  in  1875,  and  lived  with  her  until  about 
1887,  when  she  obtained  a  divorce  from  him; 
and  he  soon  after  went  to  Brazil,  Ind.,  and 
there,  on  the  18th  of  September,  3888,  married 
appellant,  and  lived  with  her  until  his  death, 
about  one  year  later. 

"The  question  is,  was  this  last  marriage 
void,  because  of  the  former  one  to  Emma  Cole? 
Counsel  for  appellant  insist,  as  a  matter  of 
law,  that,  her  marriage  being  proved,  the  pre- 
sumption in  favor  of  its  validity  is  such  as  to 
cast  the  burden  upon  those  questioning  it,  to 
show  its  illegality,  and  therefor)^  that,  unless 
Emma  Cole  has  proved  that  the  marriage  be- 
tween herself  and  Oeorge  Cole  was  never  dis- 
solved, his  marriage  to  appellant  must  be 
held  valid.  As  a  general  statement  of  the  rule 
of  evidence  in  this  state  in  such  cases,  the 
proposition  is  supported  in  Schmisseur  v. 
Beatrie,  147  HI.  210,  36  N.  B.  625,  and  cases 
there  cited.  But  counsel  for  appellee  insist 
npon  the  authority  of  the  decision  by  the  Su- 
preme Court  of  Iowa,  that  the  presumption  in 
favor  of  the  validity  of  a  second  marriage, 
where  the  husband  or  the  wife  of  the  first  is 
shown  to  be  living,  only  place.")  a  burden  of 
proving  that  the  first  has  not  been  dissolved 
when  it  is  shown  that  the  acts  and  conduct  nf 
both  parties  have  in  some  way  been  inconsist- 
ent with  the  continuance  of  the  marriage  re- 
lations; and  it  is  contended  that  without  this 
qualification  great  injustice  may  be  done  an 
innocent  wife,  through  the  willful  wrong  of 
her  husband.  She,  it  may  be  said,  remains  true 
to  her  marriage  vows.  lie  deserts  her,  with- 
out cause,  goes  to  a  foreign  country,  and  con- 
tracts a  second,  void  marriage.  She  may  be, 
and  generally  is,  in  such  a  case,  powerless 
to  prove  that  he  had  not,  at  some  time,  in  some 
jurisdiction,  obtained  a  divorce.  Shall  she, 
upon  a  mere  presumption  of  his  innocence,  be 
deprived  of  all  her  rights,  as  a  wife  or  widow, 
because  she  cannot  produce  such  negative 
proof?  We  do  not  think  a  fair  construction  of 
our  decisions  could  logically  lead  to  such  a 
result.  In  the  Schmisseur  Case,  supra,  we 
said:  'Although  the  responsibility  was  upon 
the  complainants  of  proving  the  negative  con- 
tention that  a  divorce  had  not  been  obtained 
before  the  marriage  in  1876,  yet  it  is  well 
settled  that  a  party  is  not  required  to  make 
plenary  proof  of  a  negative  averment.  It  is 
enough  that  he  introduces  such  evidence  as,  in 
the  absence  of  all  counter  testimony,  will  afford 
reasonable  ground  for  presuming  that  the  al- 
legation is  true,  and,  when  this  is  done,  the 
onus  probandi  will  be  thrown  on  his  adversary. 
1  Greenl.  Ev.  i  78.' 

"Suppose,  as  in  this  case  she  did,  the  wife 
proves  her  marriage;    that  she  in  no  way  vi«- 
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lated  her  marriage  obligationa;  that  her  hus- 
band, without  cause,  deserted  her;  that  she 
bad  no  knowledge  of  his  second  marriage  until 
after  his  death;  that  she  'had  no  personal 
knowledge  of  his  having  obtained  a  divorce, 
and  her  marriage  was  never  dissolved  in  the 
jurisdiction  where  she  lived  when  he  deserted 
her,  and  where  she  continued  to  bve  to  the  time 
of  his  death.  Would  not  these  facts,  in  the 
absence  of  all  counter  testimony,  afford  reason- 
able grounds  for  presuming  that  no  divorce  was 
obtained?  The  validity  of  the  second  marriage 
is  presumed  only  because  of  the  presumption 
which  is  always  indulged  in  favor  of  innocence, 
because  of  the  presumption  that  a  man  will  not 
commit  the  crime  of  bigamy.  But,  the  fore- 
going tacts  being  proved  by  the  unoffending 
wife,  the  question  of  innocence  is  no  longer 
a  matter  of  presumption.  The  husband  had 
no  valid  grounds  for  divorce.  To  obtain  one, 
he  must  have  sworn  falsely  himself,  or  pro- 
cured others  to  do  so.  If  her  testimony,  and 
that  of  witnesses  testifying  on  her  behalf,  is 
true,  as  to  her  conduct  and  his,  he  could  not, 
without  fraud  upon  a  court,  or  perjury,  obtain 
a  divorce.  We  think,  therefore,  the  evidence 
that  the  wife  had  done  nothing  inconsistent 
idth  her  marital  duty  was  sufficient  to  over- 
come the  presumption  In  favor  of  the  legality 
of  appellant's  marriage,  and  shift  the  burden 
of  proving  it  upon  her.  Without  having  crit- 
ically examined  the  Iowa  cases  cited,  we  ap- 
prehend that  the  only  substantial  difference 
between  the  rule  laid  down  by  them  and  our 
own  decision  is  as  to  the  burden  of  proof,  in 
the  first  instance,  to  show  that  the  facts  and 
conduct  of  the  first  wife  or  husband  have  not 
been  inconsistent  with  the  continuance  of  the 
marriage  relation." 

The  case  of  Barnes  v.  Barnes,  heretofore 
dted,  and  the  first  syllabus  of  which  we  have 
quoted,  vias  a  case  where  one  Emily  Bruce 
sought  to  take  a  portion  of  the  property  of 
Bsra  Barnes  under  the  statutes  of  Iowa  as 
bis  legal  wife  at  me  time  of  his  death.  Emi- 
ly's first  marriage  was  with  one  John  Weid- 
man,  and,  after  she  had  resided  with  him  in 
Illinois  for  a  couple  of  years,  they  separated, 
she  going  to  Iowa  and  he  to  Wisconsin.  In 
1858  she  filed  a  petition  for  divorce  in  the 
county  in  which  she  lived  in  Iowa,  and  dis- 
missed the  same  that  year  after  suggesting 
the  death  of  Weidman,  and  married  Ezra 
Barnes  the  same  year,  with  whom  she  lived 
until  1869,  when  die  separated  from  him. 
After  I-^mily  had  left  him.  Barnes  married 
another  woman,  and  willed  his  last  wife  all 
his  projierty.  The  question  in  the  case  was: 
Was  Emily  the  legal  wife  of  Ezra  Barnes 
at  the  time  of  his  death?  It  appears  that 
John  Weidman,  the  first  husband  of  Emily, 
a  year  or  more  after  Emily  married  Barnes, 
had  married  another  woman  in  Wisconsin. 
The  Supreme  Court  of  Iowa,  discussing  this 
case,  distinguished  it  from  the  ease  of 
Blanchard  v.  Lambert,  43  Iowa,  228,  22  Am. 
Bep.  245. 

It  appears  that  the  Blanchard  Case  was 
decided  upon  the  rule  of  presumptions  alone, 
and  not  upon  any  evidence.    The  following 


Digitized  by 


Google 


294 


204  PACIFIC  REPORTBR 


(OkL 


ts  taken  from  the  case  of  Barnes  ▼.  Bamei^ 
found  on  page  852,  of  57  N.  W.  (90  Iowa,  284): 

"Plaintiff's  first  contention  is  tbat  under  the 
authority  of  Blanchard  v.  Lambert,  43  Iowa, 
228,  the  law  will  presume  a  divorce  dissolving 
the  marital  relation  between  plaintiff  and 
Weidman  prior  to  plaintiff's  marriage  with 
deceased,  from  the  fact  that  both  she  and 
Weidman  thereafter  married.  In  tbat  case  the 
plaintiff  and  her  former  husband,  Musgrave, 
separated  in  1858,  and  the  plaintiff  married 
Blanchard  nearly  nine  years  thereafter.  For 
several  years  prior,  Musgrave  was  living  with 
a  woman  who  claimed  and  whom  he  claimed  to 
be,  and  who  was  reputed  to  be,  his  wife.  The 
plaintiff  lived  near  by,  and  knew  these  facts. 
Upon  these  facts,  the  court  says:  The  law 
presumes  tbat  this  cohabitation  of  Musgrave 
was  legal,  and  not  criminal,  and  that  he  had 
obtained  a  divorce  from  plaintiff.'  The  facts 
upon  which  that  presumption  was  based  are 
quite  different  from  the  facts  in  this  case.  In 
that,  Musgrave  had  lived  with  and  recognized 
the  second  woman  as  bis  wife,  to  the  knowledge 
of  the  plaintiff,  before  her  marriage  to  Blanch- 
ard; in  this,  the  plaintiff's  husband,  Weidman, 
did  not  marry  Belle  Coplin  until  after  plain- 
tiff's marriage  to  Barnes.  •  •  •  There  was 
no  evidence  whatever  in  that  case  to  negative 
the  presumption  that  Musgrave  had  obtained 
a  divorce,  while  in  this  it  is  shown  by  the  rec- 
ords of  each  county  in  which  Weidman  and  the 
plaintiff  had  [cohabited  and]  resided  that  no 
divorce  had  been  obtained  therein.  This  evi- 
dence is  not  condusive,  as  it  is  possible  tbat  a 
divorce  might  have  been  obtained  elsewhere, 
but  it  is  certainly  sufficient  to  rebut  the  pre- 
sumption that  a  divorce  had  been  granted,  and 
especially  when  that  presumption  has  no  better 
foundation  than  the  facts  in  this  case." 

It  will  be  observed  that  Ehnily  Brace  in- 
voked the  presumption  of  the  legality  of  her 
marriage  with  E2zra  Barnes  arising  from  the 
fact  of  her  marriage  with  Barnes  and  the 
fact  tbat  John  Weidman  had  also  remarried. 
The  defendant  in  error  has  invoked  the 
tame  proposition  in  the  instant  case.  The 
Iowa  court  refused  to  recognize  this  pre- 
sumption as  applied  to  the  facts  In  the 
Barnes  Case,  and  those  facts  are  identical 
with  the  situation  in  the  instant  case. 

These  facts  we  have  fully  recited  herein, 
except  with  the  additional  suggestions  that 
the  record  in  the  Instant  case  does  not  show 
that  Ruby  Brokeshoulder  knew  of  the  mar- 
riage of  Josephine  Brokeshoulder  and  Cam- 
mack  Brokeshoulder,  and  the  record  does 
atum  tbat,  after  Josephine  bad  married  Ed- 
gar Tubby  some  16  months  after  Cammack 
had  married  Ruby,  that  Edgar  and  Josephine 
separated  tn  about  a  montb  after  their  mar- 
riage, and  continued  separated. 

The  rule  seems  to  be  laid  down  In  the  case 
of  Barnes  v.  Barne;?  that  no  presumption  can 
arise  of  a  divorce  between  Cammack  and  Jo- 
sephine by  reason  of  the  marriage  between 
Josephine  and  Edgar  Tubby,  followed,  as  it 
was,  in  a  very  short  time,  by  a  continued 
separation; 

To  the  same  effect  as  the  two  cited  cases 


and  quoted  cases  from  Illinois  is  the  following 
from  Re  Golton.  129  Iowa,  642, 106  N.  W.  1008: 

"In  determining  which  of  two  claimants  is 
the  widow  of  the  deceased,  proof  that  deceased 
deserted  bis  second  wife  without  cause,  and  had 
no  ground  for  divorce,  and  that  no  divorce  waa 
recorded  in  the  respective  counties  in  which 
they  subsequently  lived,  aided  by  the  presump- 
tion that  the  residence  of  each  continued  to  be- 
in  the  same  county  in  which  it  was  taken  up 
after  the  separation,  overcomes  the  presump- 
tion of  divorce  in  favor  of  the  validity  of  a 
subsequent  marriage  of  the  husband." 

Also  the  following  from  the  Colored 
Knights  of  Pythias  v.  Tucker,  92  Miss.  501. 
46  South.  51 : 

"In  an  action  by  an  alleged  wife  to  recover 
as  beneficiary  in  a  policy  on  a  decedent's  life, 
defended  upon  the  ground  that  she  had  another 
husband  living  when  she  married  the  decedent, 
it  is  not  necessary,  in  order  to  overcome  the 
presumption  in  favor  of  a  divorce  from  the 
first  husband,  that  the  defendant  conclusively 
prove  that  no  such  divorce  was  granted,  it 
being  sufficient  if  it  elicit  proof  which,  in  all 
the  circumstances  of  the  case,  will  produce  a 
conviction  in  an  unprejudiced  mind  that  no 
divorce  had  been  granted." 

Also  the  following  from  Hammond  v.  Ham- 
mond, 43  Tex.  Civ.  App.  284,  94  S.  W.  1067: 

"No  presamption  of  divorce  from  the  wife 
who  left  bim  and  lived  in  adultery  arises,  as 
a  matter  of  law,  upon  the  remarriage  of  the 
hnsband,  whose  action  for  divorce  was  dls- 
miswid." 

The  three  above-quoted  excerpts  are  taken 
from  the  notes  to  the  case  of  Smith  v.  Fuller, 
16  L.  R.  A.  (N.  S.)  108,  and  are  not  exact  ex- 
cerpts from  the  above-cited  cases,  but  are,  in 
substance,  the  holdings  therein. 

It  will  appear  from  the  case  of  Selunlsseur 
T.  Beatrie,  heretofore  cited  and  quoted,  that 
tlie  attorneys  contending  against  the  hold- 
ing in  said  court  contended  for  the  rule  of 
strong  presumption  as  in  the  instant  case, 
and  discussed  the  Iowa  cases  which  it  was 
claimed  supported  the  rule  of  a  persisting 
and  strong  presumption. 

In  the  year  1909,  the  Supreme  Judicial 
Court  of  Massachusetts  decided  the  case  of 
Turner  v.  Williams,  202  Mass.  BOO,  89  N.  B. 
110,  24  L.  R.  A.  (N.  S.)  1199,  132  Am.  St. 
Rep.  511,  in  which  the  rule  of  presumptions 
applicable  in  support  of  the  legality  of  a 
second  marriage  are  discussed  in  a  well-rea- 
soned, logical,  and  plainly  stated  ruling,  and 
it  la  in  line  with  the  holding  in  the  Cope- 
land  Case  and  the  rule  laid  down  in  the  orig- 
inal opinion  in  this  case.  From  said  case  we 
quote  the  following: 

"The  question  to  be  decided  was  whether 
the  prior  marriage  of  the  defendant's  intestate 
waa  dissolved  at  the  time  of  her  marriage  with 
the  plaintiff's  testator.  Proof  that  it  was  valid 
and  subsisting  was  the  burden  assumed  by 
the  plaintiff,  and  this  burden  rested  on  him 
throughout  the  trial.    Although  there  waa  oral 
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testiniony  to  the  effect  that  this  marital  rela- 
tion had  been  disBOlved  by  dirorce,  it  was  nev- 
ertheless open  to  the  plaintiff  to  argue  that  the 
statements  to  this  effect  were  made  by  inter- 
ested persons,  who  were  mistaken,  discredited, 
unreliable,  deceived,  or  deliberately  attempting 
to  deceive,  and  therefore  not  entitled  to  belief. 
'  It  is  urged  in  support  of  the  ruling  that  the 
law  has  such  a  tender  regard  for  solemnized 
marriage  and  for  the  assumption  of  innocence, 
as  to  presume  strongly  that  all  apparent  ob- 
stacles were  removed,  so  that  its  validity  may 
be  established.  It  has  often  been  decided  or 
intimated  by  way  of  dictum  that  death  or  di- 
vorce of  one  of  the  parties  to  a  prior  marriage 
will  be  presumed  in  order  to  support  such  a 
second  one.  Potter  v.  Clapp,  203  HI.  602-600, 
96  Am.  St.  Rep.  322,  68  N.  E.  81;  Hunter  v. 
Hunter,  111  Cal.  261,  31  L.  R.  A.  411,  52  Am. 
St.  Rep.  180,  43  Pac.  756;  Cash  v.  Cash,  67 
Ark.  278,  54  S.  W.  744;  Re  Rash,  21  Mont. 
170,  69  Am.  St.  Rep.  64».  58  Pac.  812;  Ala- 
bama &  V.  R.  Co.  V.  Beardsley,  79  Miss.  417- 
424,  89  Am.  St.  Rep.  660,  30  So.  660;  Scott 
V.  Scott,  25  Ky.  li.  Rep.  1356,  77  S.  W.  1122; 
Montgomery  v.  Bevans,  1  Sawy.  653-606,  Fed. 
Cag.  No.  9735;  Erwin  v.  English,  61  Conn. 
."502-610,  23  Atl.  753;  Lockhart  v.  White,  18 
Tex.  102;  Carroll  v.  Carroll,  20  Tex.  731,  742; 
Smith  V.  Knowlton,  11  N.  H.  191-196;  Oreens- 
borough  V.  Underbill,  12  Vt  604;  Palmer,  v. 
Palmer,  162  N.  Y.  130,  66  N.  E.  501.  This 
train  of  cases  appears  to  have  had  its  origin 
in  R.  B.  Twyning,  2  Bam.  &  Aid.  386,  which 
'has  been  much  misunderstood,'  as  is  pointed 
out  In  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498- 
.506,  where  it  is  explained.  Where  there  is 
no  extrinsic  evidence  either  way,  the  legality 
of  a  marriage,  like  sanity,  continuance  of  life, 
and  regularity  of  acts  of  public  officers,  will  be 
assumed.  But  where  it  is  attacked  and  evi- 
dence is  introduced  tending  to  impeach  it,  then 
a  question  of  fact  arises  to  be  proved  in  the 
light  of  all  the  circumstances  and  the  reason - 
able  inferences  from  them.  The  presumption 
of  innocence  is  not  so  mncb  stronger  than 
any  other  as  to  compel  the  assumption  of  death 
or  divorce  in  order  to  infer  its  existence.  The 
'  unsoundness  of  such  a  contention  becomes  ap- 
parent when  applied  baldly  to  every  conceivable 
state  of  facts.  A  marriage  could  not  be  ruled, 
as  a  matter  of  law,  to  be  valid  by  reason  of 
the  presumption  of  innocence,  if  other  evidence 
showed  that  a  m6nth  or  a  day  before  its 
solemnization  one  of  the  parties  was  living 
with  a  legal  and  youthful  spouse  of  good  health 
and  nondangerous  employment.  The  law  jeal- 
ously regards  the  marriage  relation  and  makes 
reasonable  assumptions  in  its  favor,  but  it  has 
no  special  regard  for  second  in  preference  to 
first  marriage. 

"The  burden  of  proof  in  the  absence  of  con- 
ffiicting  evidence  may  sometimes  determine  the 
result.  The  state  of  health,  age,  occupation, 
or  prospective  journey  of  a  given  individual 
may  warrant  the  inference  of  death  within  a 
brief  time.  But  ordinarily  whether  one  is 
alive  on  any  given  date  within  the  period  of 
seven  years'  unexplained  absence  is  a  fact  to 
be  determined  upon  all  the  probabilities  arising 
in  a  particular  case.  Circumstances  may  ex- 
ist'which  would  make  reasonable  the  inference 
of  a  divorce.  But  there  is  no  inflexible  rulte 
by  which  it  c«n  be  invoked  to  protect  subse- 


quent nuptials.  There  is  no  absolute  presump- 
tion of  innocence  which  will  of  itself  prove: 
the  validity  of  a  subsequent  marriage  in  pref- 
erence to  the  continuance  of  a  former  one. 
The  validity  or  Invalidity  of  the  marriage- 
drawn  in  question  must  be  established,  by  the^ 
party  upon  whom  the  burden  of  proof  is  cast, 
upon  all  the  facts  with  the  reasonable  infer- 
ences flowing  from  them.  The  law  marks  n» 
particular  consideration  as  of  prevailing  con- 
seqnence  in  all  cases.  There  is  no  'sacramental 
force'  in  the  presumption  of  innocence  over 
the  presumption  of  the  continuance  of  life  or 
any  other  status  in  its  nature  likely  to  endure. 
Presumptions  are  rules  of  convenience  based 
upon  experience  or  public  policy,  and  estab- 
lished to  facilitate  the  ascertainment  of  truth 
in  the  trials  of  causes.  There  are  a  few  in- 
stances of  conclusive  presumptions;  but  where 
there  are  conflicting  presumptions,  one  is  not, 
as  matter  of  law,  stronger  or  weaker  than  an- 
other. The  whole  case  then  is  thrown  open 
to  be  dedded  as  a  fact  upon  all  the  evidence. 
It  is  for  the  sound  judgment  of  the  jury  to 
weigh  aU  the  circumstances,  including  the 
characters  of  the  persons  involved  and  the 
probability  of  different  lines  of  conduct,  and 
determine  where  the  truth  lies  as  a  matter  of 
common  sense,  unfettered  by  any  arbitrary 
rule.  Hyde  Park  v.  Canton,  130  Mass.  605; 
Com.  V.  McGrath,  140  Mass.  296-299,  6  N.  B. 
515;  State  v.  Plym,  43  Minn.  385,  45  N.  W. 
848;  Reynolds  v.  State,  58  Neb.  49-^2,  78  N. 
W.  483;  WilKams  v.  Williams,  63  Wis.  58,  63 
Am.  Rep.  253,  23  N.  W.  110;  Casley  v.  Mitchell, 
121  Iowa,  96,  96  N.  W.  725;  Northfield  v. 
Plymoutii,  20  Vt.  582-590;  Lapsley  ▼.  Grier- 
son, 1  H.  L.  Cas.  498:  R.  v.  Willshire,  L.  R.  6 
Q.  B.  IMv.  386-370;  B.  V.  Harborae,  2  Ad.  ft 
El.  540;  R.  V.  Lumley,  1,.  R.  1  C.  C.  196." 

The  following  Is  taken  from  the  notes  by 
the  editor  to  the  case  of  Smith  v.  Puller 
(Iowa)  16  L.  R.  A.  (N.  S.)  98,  in  which  it  ap- 
pears that  the  writer  of  the  note  comes  to 
the  same  conclusion  as  the  case  of  Turner 
V.  Williams,  supra; 

"There  are  to  be  found  in  the  books  fre- 
quent judicial  expressions,  either  actually  or 
in  effect,  of  the  general  rule  that,  where  a 
marriage  la  once  shown,  it  is  presumed  to  be 
valid  until  the  contrary  is  shown.  This  pre- 
sumption may  be  compared  to  the  tronk  of  a 
tree  of  which  nearly  all  other  presomption* 
arising  from  marriage  are  branches. 

"Most  important  of  these  branches  are,  the 
presumption  that  no  impediment  existed  to  a 
marriage  proved  to  have  been  contracted,  and 
the  presumption,  where  an  impediment  is 
shown  in  fact  to  have  existed  in  the  form  of 
another  marriage,  that  the  impediment  ceased 
to  exist  before  the  second  marriage  by  reason 
of  the  death  or  the  divorce  of  the  former 
spouse. 

"So,  therefore,  it  will  be  seen  that,  generally 
speaking,  the  presumption  in  favor  of  the 
validity  of  a  marriage  shifts  to  the  second, 
marriage  of  one  who  remarries  during  the  life 
of  a  former  spouse. 

"But  the  courts  have  sometimes  refused  to 
indulge  this,  and  other  presumptions,  and  these 
refusals  serve  to  take  them  from  the  category 
of  absolutism  and  inflexibility,  to  which   ap- 
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pareiitl7  thtj  hare  sometimeB  been  regarded 
as  belonsiDg.  Therefore,  the  judicial  ezpres- 
Eions  that  any  presumption  is  a  matter  of 
general  application  must  be  scrutinized  in  the 
Ufht  of  cases  that  hare  refused  to  apply  it 
in  certain  circumstances,  with  the  result  that 
it  may  properly  be  said  that,  however  com- 
mendable the  spirit  may  be  that  presumes  in 
favor  of  marriage  and  legitimacy,  the  presump- 
tion, to  be  warranted,  must  be  justified  by  the 
particular  facts  of  a  case,  and  consonant  with 
what  most  nearly  effects  justice  in  such  case." 

The  attomeya  for  the  defendant  In  error, 
in  their  brief,  assert  that  they  have  been 
unable  to  find  anywhere  in  the  books  where 
both  sponses  to  a  first  marriage  have  each 
contracted  a  snbseqnent  marriage  that  either 
Of  the  subsequent  marriages  have  been  held 
invalid. 

The  case  of  Barnes  v.  Barnes,  heretofore 
dted,  is  just  sncfa  a  case,  and  the  first  sylla- 
bus reads  as  follows: 

"Where  the  records  of  the  counties  in  which 
a  man  and  a  wife  have  lived  show  no  divorce, 
there  is  no  presumption  of  a  divorce  in  favor 
of  the  woman  because  she  marries  another, 
though  the  first  husband  also  marries  another, 
with  whom,  however,  it  is  not  shown  that  he 
Uved." 

The  rule  of  law  is  that,  if,  at  tbe  time 
of  contracting  a  second  marriage,  one  of  tbe 
spouses  has  a  living  busband  or  wife  of  a 
former  marriage,  and  such  former  marriage 
has  not  been  dissolved,  such  second  marriage 
is  a  nullity.  The  rule  thus  stated  is  found 
in  26  Cyc.  904: 

"If  either  of  the  parties  to  the  marriage  had 
a  lawfnl  spouse  living  and  undivorced  at  the 
time,  tbe  second  marriage  is  absolutely  void, 
and  may  l>e  so  declared  by  decree  of  court  in 
proper  proceedings." 

It  might  be  said  that,  in  elucidating  tbe 
principle  derived  from  the  cases  of  Cart- 
wright  V.  McGowen,  Cole  ▼.  Cole,  and  Barnes 
V.  Barnes,  that  we  have  elucidated  in  this 
opinion,  and  in  the  application  that  we  make 
of  that'  principle  hereinafter  to  the  facts  in 
tbe  instant  case,  we  are  applying  a  principle 
not  applied  in  tbe  original  opJoIon  in  the  in- 
stant case.  We  do  not  tblnk  that  we  are  ap- 
plying a  new  principle,  or  a  principle  not 
heretofore  applied,  but  we  have  greatly  elab- 
orated and  given  a  more  extended  considera- 
tion and  discus^on  to  the  principle;  and  it 
appears  that  this  rule  that  we  have  dis- 
cussed, and  are  now  about  to  make  tbe  appli- 
cation of  to  the  facts  in  this'  case,  was  touch- 
ed on,  if  at  all,  very  lightly  in  any  of  the 
original  briefs. 

The  scope  of  the  principle  and  its  applica- 
tion to  the  facta  in  this  case  do  not  appear 
to  have  been  clearly  comprehended  either  by 
tbe  attorneys  interested  or  by  this  court  up 
until  the  time  of  the  consideration  of  this 
petition  for  rAearing,  unless  it  can  be  con- 
sidered to  be  embraced  within  the  scope  of 


the  principle  discussed  In  the  case  of  Turner 
V.  Williams,  which  opinion  was  dted  and 
quoted  from  in  the  original  brief  by  tbe  at- 
torney for  tbe  plaintiff  in  error,  and  it  is 
also  cited  in  the  original  opinion,  and  the 
principle  discussed  in  tbe  editor's  note  to 
16  Ij.  B.  a.  (N.  S.)  p.  8S,  a  portion  of  which  . 
note,  for  tbe  purpose  of  getting  the  idea  we 
intend  to  express,  we  requote  as  f<rilow8: 

"Therefore,  the  judicial  expressions  that  any 
presumption  is  a  matter  of  general  application 
must  be  scrutinized  in  the  light  of  cases  that 
have  refused  to  apply  it  in  certain  circum- 
stances, with  tbe  result  that  it  may  properly 
be  said  that,  however  commendable  the  spirit 
may  be  that  presumes  in  favor  of  marriage  and 
legitimacy,  tbe  presumption,  to  be  warranted, 
must  be  justified  by  the  particular  facts  of  a 
case,  and  consonant  with  what  most  nearly  ef- 
fects justice  in  such  case." 

This  principle  so  expressed  we  adopted  in 
the  original  opinion.  We  have  merely  eluci- 
dated It  more  fully  in  this  opinion,  grasped 
Its  scope  more  clearly,  and  made  a  more  full 
and  complete  application  of  the  facts,  cir- 
cumstances, relations,  and  inferences  to  l>e 
drawn  therefrom  bearing  upon  the  question 
as  to  which  is  the  right,  just,  and  correct 
conclusion  and  is  most  consonant  with  rea- 
son ;  and  we  now  proceed  to  make  applica- 
tion of  the  facts  in  the  instant  case  that  re- 
confirms us  that  the  conclusion  in  the  origi- 
nal opinion  was  correct,  and  that  tbe  Judg- 
ment of  the  trial  court  was  clearly  against 
the  weight  of  all  the  evidence. 

Cammack  Brokeshoulder  married  Ruby 
Brokesboulder  on  July  18,  1914,  In  Carter 
county,  Okl.,  and  thereafter  resided  with  her 
in  Johnston  county,  Okl.  Not  quite  two 
years  prior  thereto  he  bad  left  Kemper  coun- 
ty. Miss.,  and  moved  into  tbe  state  of  Okla- 
homa, and  bad  left  in  Kemper  county,  Miss., 
his  wife,  Josephine  Brokeshoulder,  plaintiH 
in  error,  and  a  child  by  Josephine  Broke- 
shoulder, and  the  evidence  shows  that  Jo- 
sephine Brokeshoulder  and  her  child  con- 
tinued to  reside  in  Kemper  county.  Miss., 
for  more  than  one  year  after  Cammack 
Brokeshoulder  had  married  Ruby.  Broke- 
sboulder in  Carter  county,  Okl. 

The  evidence  sbows,  from  the  records  of 
Kemper  county  and  a  neighboring  county. 
Neshoba  county,  that  no  decree  of  divorce 
bad  been  procured  by  either  party  in  either 
of  said  counties,  and  the  record  further 
shows  that  the  bustmnd  had  not  procured  a 
divorce  in  any  of  the.  counties  to  which  he 
bad  removed. 

[6]  Tbe  evidence,  however,  does  show  tbat 
Josepbine  Brokeshoulder  contracted  a  mar- 
riage with  one  Edgar  Tubby  on  the  13th  day 
of  November,  1915,  more  than  one  year  after 
Cammack  Brokeshoulder  bad  contracted  his 
marriage  with  Ruby  Brokeshoulder  in  Carter 
county,  Okl.  Under  this  state  of  the  record, 
and  tbe  proofs  and  circumstances  of  the  r«> 
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lation  of  these  parties,  tbe  marriage  ot  Cam- 
mack  and  Ruby  Brokesboulder  on  July  18, 
1914,  In  Carter  county,  Okl.,  must  be  held  to 
have  been  an  Illegal  marriage.  If  a  marriage 
is  illicit  in  its  inception  it  is  presumed  to 
continue  an  illicit  marriage  until  the  impedi- 
ment to  a  legal  niarriagp  is  removed,  and  ii 
legal  marriage  subsequent  to  the  removal  of 
the  impediment  is  shown.  And,  under  the 
rules  of  law  prevailing,  this  burden  to  re- 
move this  presumption  rests  upon  the  parties 
who  entered  such  Ulicit  marriage. 

The  facta  in  the  case  of  Cartwrlght  v.  Mc- 
Gowen  and  the  case  of  Cole  t.  Cole  aud  tbe 
case  of  Barnes  v.  Barnes,  heretofore  cited,  are 
almost  identical  with  the  instant  case.  The 
force  and  efTect  of  the  holdings  in  the  three 
dted  cases,  two  from  Illinois  and  one  from 
Iowa,  In  discussing  the  rule  of  innocence  as 
applied  to  the  parties  under  the  circum- 
stances such  as  they  are  shown  to  be  in  those 
three  cases,  and  which  we  hold  to  be  almost. 
If  not  exactly.  Identical  with  the  facts  in  the 
instant  case,  would  be  to  place  Josephine 
in  the  rOle  of  the  innocent  and  Cammack  in 
tbe  rOle  of  the  guUty  person ;  he  having 
abandoned  his  wife  and  child  in  Mississippi, 
and  come  into  another  Jurisdiction,  and  in 
less  than  two  years  contracted  a  marriagts  in 
that  jurisdiction.  The  burden  would  not  be 
placed,  under  those  circumstances,  upon  Jo- 
sephine, as  held  in  the  case  of  Cole  v.  Cole, 
to  prove  that  Cammack  had  procured  a  di- 
vorce in  any  county  to  which  be  bad  re- 
moved ;  but  the  record  shows  that  Josephine 
went  farther  than  the  rule  laid  down  in  the 
three  cited  cases  required  her  to  go,  since 
she  proved  Cammack  had  not  gotten  a  di- 
vorce in  any  of  the  counties  to  which  be  had 
removed.  She  had  committed  no  act  up  to 
the  time  of  bis  illicit  marriage  with  Ruby 
tbat  would  raise  any  presumptions  against 
her  at  alL  Her  marriage  with  Eidgar  Tub- 
by did  not  take  place  until  November,  1915, 
over  16  months  after  Cammack  had  married 
Ruby.  Therefore  there  is  no  rule  of  pre- 
sumption that  could  arise  from  ber  marriage 
with  Tubby  to  aid  in  legalizing  the  Illicit 
marriage  of  Cammack  with  Ruby. 

[t,  I]  It  appears  from  the  record  that,  aft- 
er Josephine  bad  married  Edgar  Tubby,  she 
only  stayed  with  him  a  very  short  time — a 
month  or  so;  then  they  separated,  and  did 
not  live  together  any  more.  It  appears, 
therefore,  that  there  cannot  be  any  presump- 
tion arising  from  such  marriage  imder  such 
state  of  facts,  and  under  the  rule  laid  down 
in  the  first  syllabus  of  Barnes  v.  Barnes, 
heretofore  quoted.  In  any  event,  this  second 
marriage  cannot  be  invoked,  and  tbe  pre- 
sumptions, if  any,  arising  therefrom  to  give 
a  legal  status  to  tbe  marriage  of  Cammack 
and  Ruby.  Hence  the  rule  is  laid  down  that 
a  marriage  illicit  in  its  conception  is  pre- 
sumed to  continue  in  that  condition  until  the 


impediment  is  removed,  and  a  second  legal 
marriage  is  shown  after  the  removal  of  the 
impediment,  and  that  tbe  burden  of  rebut- 
ting said  presumption  rests  upon  tbe  party 
who  seeks  to  uphold  the  legality  of  said 
second  marriage.  Under  that  rule  of  pre- 
sumption they  cannot  invoke  a  presumption 
of  divorce  procured  by  Josepliine  from  Cam- 
mack by  reason  of  her  marriage  with  Ed- 
gar Tubby. 

This  is  made  to  appear  from  the  facts  in 
this  case  when  we  have  regard  to  tbe  evt*. 
dence  of  Josephine  Brokesboulder  in  this 
case.  Tbe  evidence  in  this  case  shows  tbat 
she  was  an  Indian,  and  that  Cammack  Br(riie- 
shoulder  was  an  Indian.  She  nowhere  in  ]iet 
evidence  stated  that  she  bad  procured  a  di- 
vorce from  cammack,  either  by  imirilcation 
or  by  direct  statement  Her  direct  state- 
ments were  all  to  tbe  effect  tbat  she  had  not 
procured  ^  divorce.  Vpoa  cross-examination 
of  Josei^bine  in  tbe  trial  court,  tbe  lawyer 
for  the  defendant  in  error  asked  her  tbe  fol- 
lowing question,  to  wliidi  she  made  the  fol- 
lowing answer: 

"Q.  Why  did  you  marry  when  you  had  a 
husband?  A.  Well,  I,  just  decided  he  wasn't 
coming  back." 

At  another  place  in  the  cross-examination 
she  was  asked  the  following  questions,  and 
made  the  following  answers  thereto: 

«  "Q.  So  you  just  married  with  a  divorce?  A. 
I  heard  that  be  bad  married. 

"Q.  Tbat  made  you  think  be  had  a  divorce? 
A.  People  told  me  I  was  divorced." 

[7]  As  heretofore  stated,  Josephine  and 
Cammack  Brokesboulder  were  Indians.  Our 
judgment  of  Josephine  from  the  record  is 
tbat  she  was  not  of  a  very  high  order  «C 
intelligence  and  tbat  she  had  tbe  Indian  way 
of  looking  at  things.  Our  inference  from 
her  answers  to  these  questions  was  that, 
having  beard  that  Cammack  had  remarried, 
she  assumed  tbat  she  had  a  right  to  remarry 
also;  in  other  words,  tbat  the  effect  of  his 
second  marriage  was  to  divorce  her.  Tbia 
would  indicate  an  innocent  purpose  on  ber 
part  in  entering  into  tbe  second  marriage 
and  we  think  that  the  following  rule,  taken 
from  the  case  of  Hilton  v.  Roylance,  25 
Utah,  129,  69  Pac.  660,  58  U  R.  A.  723,  95 
Am.  St  Rep.  821,  would  apply  here: 

"Where  a  woman  who  was  married  under  the 
sealing  ceremony  of  the  Mormon  church  ob- 
tained a  'church  divorce,'  and,  l>elieving  such 
divorce  to  be  valid,  went  through  a  marriage 
ceremony  with  another  man,  and  lived  with 
him  as  his  wife,  she  was  jiot  thereby  estopped, 
on  learning  that  her  divorce  was  invalid,  from 
asserting  her  first  marriage,  and  denying  the 
legality  of  the  second  [marriage]." 

We  come  to  the  conclusion  after  review- 
ing a  great  number  of  cases,  that  the  rule  as 
to  presumptions  arising  from  tbe  facts  and 
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circumstance  of  the  Instant  case  are  un- 
doubte<Ily  in  favor  of  the  plaintiff  In  error, 
and  against  the  defendant  in  error,  and,  tlie 
undisputed  facts  showing  as  tbey  do  that 
the  marriage  at  the  time  it  was  contracted 
between  Cammack  Brokeshoulder  and  Ruby 
Oafhey,  now  Brokeshoulder,  was  an  lllidt 
and  void  marriage,  the  presumption  of  such 
Ulidt  and  void  marriage  continues  until 
it  is  shown  that  tlie  impediment  making 
it  Illegal  has  been  removed  and  a  legal  mar- 
riage consummated  after  the  removal  of  the 
impediment 

The  imcontroverted  facts,  furthermore, 
show  that.  Instead  of  Josephine  being  the 
guilty  party  in  this  affair  of  marriages, 
Cammack  was  the  guilty  party,  and  that  he 
and  Ruby  bad  recklessly  entered  into  a  sec- 
ond marriage.  To  repeat,  the  record  does 
not  show  that  Josephine  had  committed  any 
act  inconsistent  with  her  marital  relation 
with  Cammack  Brokeshoulder  up  to  the  time 
he  entered  into  an  illicit  and  void  marriage 
with  Ruby  Brokeshoulder,  and  the  only  In- 
consistent act  proven  subsequent  to  that  Il- 
licit marriage  on  the  part  of  Josephine  was 
her  marriage  with  Edgar  Tubby  16  months 
after  the  Illicit  marriage  of  Cammack  and 
Ruby,  and  we  think  tliat  Iier  explanation  of 
bow  and  why  she  entered  Into  said  marriage, 
■because  of  her  station  and  relation  in  life, 
and  her  views  of  the  marital  relation, 
places  her  In  a  position  of  Innocence  In  re' 
gard  to  the  second  marriage.  She  had  heard 
that  Cammack  had  remarried,  which  was 
true,  and  that  her  friends  bad  told  her  she 
was  divorced,  meaning,  as  we  infer  from  her 
evidence  (she  having  specifically  denied  that 
she  had  ever  procured  a  divorce  herself), 
that  Camnutck  himself  had  procured  a  di- 
vorce, or  else  that  Gammack's  remarriage 
had  the  effect  of  divorcing  her. 

l%e  attorneys  for  the  defendant  In  error, 
In  their  petition  for  rehearing,  have  for  the 
first  time  raised  a  question  of  estoppel.  It 
Is  really  not  necessary  for  this  court  to  con- 
sider this  In  this  opinion  on  rehearing.  This 
question  not  having  been  raised  heretofore, 
tbey  would  be  held  to  have  waived  It;  but, 
since  it  has  been  raised,  we  will  give  It  some 
consideration. 

'  We  think  that  the  law,  and  the  presump- 
tions and  facts  aa  we  have  heretofore  dis- 
cussed them  in  thia  opinion  on  rehearing,  are 
themselves  sufficient  answer  to  this  estoppel 
question,  and  the  reason  we  have  already 
adduced  Is  In  fact  an  ample  and  sufficient 
answer,  showing  that  no  estoppel  can  arise 
in  this  case.  The  rule  as  to  when  an  estop- 
pel applies  in  a  marriage  controversy  is 
found  In  26  Cyc.  867,  868,  aa  foUows: 


"It  would  seem  that,  where  a  marriage  is 
void  ab  initio,  neither  of  the  parties  may  by 
their  acts  become,  as  against  ibe  otlier,  es- 
topped to  deny  its  existence,  although  it  bag 
been  held  that,  where  one  of  the  parties,  by 
false  representations  as  to  the  nonexistence  of 
a  legal  impediment,  baa  indnced  the  other  to 
enter  into  the  marriage,  lie  will,  where  the 
other  has  continued  to  act  on  such  representa- 
tions after  the  impediment  has  been  removed, 
be  estopped  to  deny  their  truth." 

In  the  brief  discussion  of  this  estoppel 
question,  we  will  state — and  it  will  be  a 
repetition  of  what  we  have  already  stated — 
that  there  is  no  act  shown  in  this  record  on 
the  part  of  Josephine  Brokeshoulder  before 
and  up  to  the  time,  and,  for  that  matter, 
even  subsequent  to  the  time,  of  Cammack 
and  Ruby  entering  into  their  marriage  on 
the  18th  day  of  July,  1914,  that  could  In  any 
manner  be  distorted  into  a  plea  or  an  act  of 
estoppel.  At  the  time  this  second  marriage 
was  entered  Into  by  Camniack  and  Ruby, 
Josephine  resided  hundreds  of  miles  away 
from  where  the  transaction  took  place,  In 
Kemper  county.  Miss.,  where  Cammack  had 
married  her,  where  his  child  by  her  was  bom, 
and  from  which  county  he  had  departed  to 
another  Jurisdiction,  where  he  hid  aband<m- 
ed  his  wife  and  child.  How,  in  the  name  of 
reason  and  Justice,  this  record,  up  to  this 
t\me,  could  be  pleaded  as  an  estoppel  against 
Josephine  Brokeshoulder,  we  are  unable  to 
see. 

There  are  cases  of  marital  relation  where 
the  rule  of  estoppel  may,  and  should,  be  In- 
voked, but  It  generally  arises  between  the 
parties  to  an  Illicit  and  Illegal  marriage, 
where  one  of  the  parties  was  incapable  of 
entering  Into  the  marriage  relation  and  had 
concealed  the  f&cts  from  the  other  party,  or 
spedflcally  represented  that  he  was  In  a 
condition  to  enter  Into  a  legal  marriage,  and 
the  Innocent  party  afterwards  seeks  to  In- 
voke the  legality  of  the  marriage,  and  the 
other  party  seeks  to  plead  an  Illicit  mar- 
riage, and  property  rights  arising  between 
them :  the  courts  will  not  permit  the  guilty 
party  to  plead  the  illegality  of  the  marriage, 
and  will  hold  the  party  estopped  to  deny  the 
validity  of  the  marriage.  But  this  example 
of  estoppel  that  we  have  Just  cited  is  not 
the  instant  case,  and  no  principle  of.  est(H>- 
pel.  we  hold,  arises  from  the  facts  in  the 
instant  case. 

We  have  no  reason  to  change  the  rulings 
in  our  former  opinion.  THierefore  the  peti- 
tion for  rehearing  in  this  case  Is  overruled. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
McNeill,  miller,  and  NICHOLSON,  JJ.. 
concur. 
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;  RECTOR  at  al.  V.  8WAN80N  et  al. 

(No.  12717.) 

<8aprem«  Court  of  Oklahoma.    Feb.  7,  1022.) 

(SyUaiiu  iy  the  Court.) 

Appeal  and  error  «=»564(3)— Order  extending 

time  to  make  and  serve  ease-made  beyond  six 

months  Is  void. 

An  order  of  the  trial  court  extending  the 

time  within  whi<^  to  make  and  serve  case-made 

beyond  the  six  months*  period  fixed  by  law  in 

which  petition  in  error  and  case-made  must  be 

filed  in  this  court  is  void. 

Appeal  trom  District  Court,  Nowata  Coun- 
ty; C.  W.  Mason,  Judge. 

Action  by  Henrietta  Swanson  and  others 
against  Sarah  H.  Bector  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  ai^)eaL 
Dismlsaed. 

J.  C.  Daughcrty,  of  Nowata,  and  Mont- 
gomery &  Montgomery,  of  Bartlesville,  for 
plaintiffs  in  error. 

Glass  &  Calvert,  of  Nowata,  for  defendants 
in  error. 

NICHOLSON,  J.  This  case  la  presented 
on  motion  to  dismiss  appeal  for  the  reason 
that  case-made  was  not  served  and  settled 
within  the  time  provided  by  law. 

It  appears  that  motion  for  a  new  trial  was 
overruled  on  the  12th  day  of  April,  1921, 
and  defendants  were  granted  30  days  from 
that  date  within  which  to  prepare  and  serve 
a  case-made,  and  the  plaintiffs  were  given  10 
days  thereafter  within  which  to  suggest 
amendments,  said  case-made  to  be  signed 
and  settled  upon  S  days'  notice  by  either 
party. 

Various  extensions  of  time  were  granted, 
and  <m  July  2,  1921,  plaintiffs  in  error  were 
granted  40  days'  additional  time  from  the 
time  theretofore  granted  In  which  to  serve 
case-made.  The  time  theretofore  granted  ex- 
I^red  on  S^tember  8,  1921;  therefore  the 
last  extaialon  expired  on  October  19,  1921, 
which  would  extend  the  time  beyond  the  6 
months'  period  flxed  by  law  within  which 
petition  in  error  and  case-made  must  be  filed 
In  this  court.  And  again  on  August  1,  1921, 
an  order  was  entered  extending  the  time  for 
a  period  of  40  days  in  addition  to  the  time 
theretofore  granted.  This  last  order  expired 
on  November  29,  1921.  Both  the  order  of 
July  2  and  August  1,  1921,  which  undertook 
to  extend  the  time  beyond  the  6  months' 
period,  are  nullities.  Memphis  Steel  Const. 
Co.  V.  Hutchison,  47  Okl.  72,  147  Pae.  771; 
Reed  v.  Wolcott,  40  OkL  461,  139  Pac.  318. 

For  the  reason  stated,  the  motion  to  dls- 
mlsa  is  sustained,  and  fbe  cause  dismissed.} 

PITCHFORD,  V.  C.  J.,  and  JOHNSON,  Mc- 
mSVLlj,  and  ELTING,  JJ.,  concur. 


MASSACHUSETTS  BONDING  &  INS.  CO.  V. 

GUTHRIE  SAV.  BANK. 

(No.  10547.) 

(Supreme  C!ourt  of  Oklahoma.    Jan.  24,  1922.) 

(Ht/Ualut  Iv  the  Court.) 

Limitation  of  actions  «=>24(l).  102(2),  178— 
Two  years  after  discovery  allowed  In  aotioa 
against  bank  for  money  fraudulently  deposit-, 
ed;    held,  that  bank  was  not  trustee  as  to 
money  fraudulently  deposited  to  the  extent 
that  statute  would  not  run;    limitation  stat- 
ute as  to  oontracts  held  Inapplicable. 
A  petition  alleged  that  a  clerk  of  a  receiver 
of  a  national  bank  received  checks  payable  to 
the  receiver  as  part  of  the  assets  of  the  defunct 
bank,    and    alleged    the    indorsement    of    said 
checks  by  the  clerk,  without  authority,  and  the 
depositing  of  the  proceeds  to  his  own  personal 
acount  in  the  defendant  bank,  and  thereafter 
drew  checks  upon  the  account,  some  of  which 
were  payable  to  defendant  bank  in  payment  of 
the  clerk's  jwrsonal   obligations   to  the   bank,, 
and  alleged  that  the  bank  had  notice  that  the- 
funds  were  the  funds  of  the  receiver,  and  not 
of  the  clerk,  and  alleged  the  clerk  defaulted,, 
and  the  shortage  was  not  discovered  until  the 
4th  day  of  February.  1915,  and  that  the  plain- 
tiff had  purchased  all  the  rights  and  interestr 
of  the  receiver,  and  the  record  disclosed  no  ac- 
tion was  commenced   against   the  bank  vntth 
September,  1917.    Held,  the  cause  of  action  i> 
controlled   by   subdivision   3   of   section   4657, 
Rev.  Laws  1810,  and  the  cause  of  action  did. not 
accrue  until  the  discovery  of  the  fraud,  and  was 
barred  by  the  statute  of  limitations  two  years 
after  the  discovery  of  the  fraud,  and  it  was  not 
error  to  sustain  a  demurrer  to  the  petition  up- 
on that  ground.     Belct,  further,  that  the  bank 
was  not  a  trustee  of  said  fnnd  to  the  extent 
'  that  the  statute  of  limitations  would  not  run 
i  against  the  bank,  there  being  no  agreement  that 
I  the  money  should  be  held  for  the  benefit  of  the 
plaintiff  or  the  parties  from  whom  he  purchas- 
ed.    Beld,  further,  this  is  not  an  action  on  a 
written  contract,  and  the  statute  of  limitations 
relating  to  actions  on  written  contracts  has  no 
application. 

Appeal  from  District  Court,  Logan  (boun- 
ty;   John  P.   Hickam,   Judge. 

Action  by  the  Massachusetts  Bonding  & 
Insurance  Company  against  the  Guthrie  Sav- 
ings Bank.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

M.  F.  Carney  and  Stephen  O.  TreadweU, 
both  of  Oklahoma  City,  for  plaintiff  in  error. 

John  Adams,  of  Guthrie,  for  defendant  in 
error. 

McNeill,  J.  This  action  was  commenced 
by  the  Massachusetts  Bonding  &  Insurance 
Company  against  the  Guthrie  Savings  Bank, 
a  corporation,  to  recover  a  money  Judgment 
The  petition  contained  seven  separate  and 
distinct  causes  of  action,  all  of  which  are 
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very  .sltailar.  The  allegations  of  the  petition 
and  the  amended  petition  are  substantially 
as  follows: 

The  first  cause  of  action  contained  abont 
the  following  allegations  to  wit:  That 
George  N.  Rankin  was  receiver  of  the  Capitol 
National  Bank,  and  on  September  1,  1912, 
Charles  T.  Spice,  city  treasurer  of  King- 
fisher, issued  a  certain  check  in  the  sum 
of  $1,SOO,  payable  to  the  receiver  of  the  Capi- 
tol National  Bank,  and  drawn  on  the  Peo- 
ples' National  Bank  of  Kingfisher,  and  that 
L.  H.  Selsor  wrongfully,  and  without  author- 
ity, indorsed  said  checks  in  the  following 
manner:  "George  N.  Bankln,  receiver  Capi- 
tol National  Bank,  by  L.  H.  Selsor" — and  de- 
posited the  proceeds  in  the  Guthrie  Saving^ 
Bank  to  his  individual  account,  and  the 
Guthrie  Savings  Bank  had  full  knowledge  of 
the  fact  that  the  deposit  was  not  the  funds 
of  Selsor.  and  applied  it,  or  at  least  a  por- 
tion of  the  proceeds,  to  his  individual  Indebt- 
edness to  the  bank.  It  is  alleged  that  the 
proceeds  of  the  check  was  a  trust  fund  be- 
longing to  a  receiver  of  the  Capitol  Nation- 
al Bank,  and  that  the  Guthrie  Savings  Bank 
aided  and  assisted  L.  H.  Selsor  to  convert 
the  same   to   bis   own  nse. 

It  is  further  alleged  that  the  amount  due 
on  said  check  constituted  a  part  of  the  as- 
aets  of  the  Capitol  National  Bank,  and  on 
the  1st  day  of  February,  1915,  the  receiver 
of  the  Capitol  National  Bank  obtained  an 
order  from  the  district  court  of  Lincoln  coun- 
ty, and  sold  said  assets  to  Boy  Hoffman 
and  Harry  Pentecost;  that  said  sale  was 
confirmed,  and  thereafter  Hoffman  and 
Pentecost  transferred  all  their  interest  in 
the  assets,  and  this  cause  of  action,  to  this 
plaintiff.  The  petition  was  amended,  and 
alleged  that  the  original  cause  of  action 
against  the  Guthrie  Savings  Bank  for  con- 
verting said  funds  was  in  the  United  States 
government  until  the  5tb  day  of  February, 
1915,  and  the  statute  of  limitations  did  not 
run  against  the  United  States  government, 
and  that  the  shortage  of  !>.  H.  Selsor,  and 
the  fact  that  the  Guthrie  Savings  Bank  had 
participated  in  said  fraud,  and  the  conver- 
sion of  said  money,  was  not  discovered  until 
the  4th  day  of  February.  1915.  To  this  peti- 
tion the  defendant  filed  a  demurrer  upon 
two  grounds:  First,  the  petition  did  not 
state  a  cau.se  of  action ;  second,  because  the 
causes  of  action  show  upon  their  face  that 
they  are  separately  barred  by  the  statute 
of  limitations. 

The  plaintiff  in  error  first  contends  that 
the  Indorsement  of  Selsor  was  without  au- 
thority, and,  under  and  by  virtue  of  sec- 
tion 4073,  Revised  Laws  1910,  that  the  Guth- 
rie Savings  Bank,  defendant  herein,  acquired 
no  right  in  and  to  the  check  by  virtue  of 
said  indorsement  This  contention  is  sus- 
tained by  the  rule  announced  in  the  case  of 
Santa    Marina   Co.    v.    Canadian   Bank   of 


Commerce  (D.  C.)  242  FM.  142;  Knoxville 
Water  Co.  ▼.  East  Tennessee  National  Bank, 
123  Tenn.  364,  131  S.  W.  447. 

The  petition,  however,  admits  that  the 
fraud  was  discovered  on  the  4th  day  of  Feb- 
ruary, 1915.  The  record  disclosed  that  no 
action  was  commenced  thereon  until  the  5th 
day  of  September,  1917.  Plaintiff  in  error 
relics  upon  the  case  of  Santa  Marina  Co.  v. 
Canadian  Bank  of  Commerce  (D.  C.)  242  Fed. 
142.    The  third  syllabus  is  as  follows: 

"Complainant,  having  no  other  business  than 
the  care  and  rental  of  its  buildings,  and  which 
therefore  permitted  its  rentals,  beyond  the 
amount  required  for  current  expenses,  to  ac- 
cumulate in  baak  until  it  desired  to  make  a 
considerable  payment  on  its  mortgage  indebt- 
edness, was  not  chargeable  with  laches  because 
it  did  not  for  three  or  four  years  discover  the 
discrepancy  between  its  bank  balance  and  the 
reports  made  monthly  by  its  secretary;  nor 
was  it  barred  of  relief  by  Code  Civ.  Proc.  CaL 
i  338,  which  imposes  a  limitation  of  three  years 
on  actions  for  fraud  or  mistake,  but  provides 
that  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud 
or  mistake,  where  suit  was  commenced  prompt- 
ly on  such  discovery." 


The  California  statute  permits  an  action 
for  .fraud  to  be  commenced  in  three  years 
after  discovery  of  the  fraud,  but  our  section 
of  the  statute  regarding  the  commencement 
of  actions  is  different  from  the  California 
statute,  and  limits  the  time  to  two  years. 
Section  4657,  Revised  Laws  1910,  provides 
as  follows: 

"Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the 
following  periods,  after  the  cause  of  action 
shall  have  accrued,  and  not  afterwards:    •    •    • 

"Within  two  years:  •  •  •  an  action  for 
relief  on  the  ground  of  fraud— the  cause  of  ac- 
tion in  such  case  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud." 

By  appljing  the  rule  announced  in  the 
case  of  Santa  Marina  Co.  v.  Canadian  Bank 
of  Commerce,  supra,  to  our  section  of  the. 
statute,  the  cause  of  action  would  be  barred. 
This  case  comes  within  the  rule  announced 
in  the  case  of  Bailey  ▼.  Glover,  21  Wall.  342. 
22  L.  Ed.  636.  The  second,  third,  and  fourth 
syllabi  are  as  follows: 

"2.  Hence  the  clause  limiting  the  commence- 
ment of  actions  by  and  against  the  assignee  to 
two  years  after  the  right  of  action  accrues,  ap- 
plies to  all  judicial  contests  between  the  as- 
signee and  any  person  whose  interest  is  adverse 
to  his. 

"3.  But  though  this  clause  in  terms  includes 
all  suits  at  law  or  in  equity,  we  are  Ot  opinion 
that  the  general  principle  applies  here,  that 
where  the  action  is  intended  to  obtain  redress 
against  a  fraud  concealed  by  the  party,  or 
which  from  its  nature  remains  secret,  the  bat 
does  not  commence  to  run  until  the  fraud  is  dis- 
covered. 


Digitized  by 


Google 


OkU 


WILLIAMSON  V.  OLIPHANT 
(204  p.) 


801 


"4.  And  we  think  this  doctrine  is  equally  ap- 
plicable oa  principle  and  authority  to  suits  at 
law  as  well  as  in  equity." 

By  virtue  of  section  4657,  R.  L.  1910,  the 
cause  of  action  did  not  accrue  until  the  fraud 
was  discovered,  and  tbe  parties  tben  bad  two 
years  wltbin  which  to  conunence  their  ac- 
ti<m;  but  the  records  disclose  tbe  same  was 
not  brought  within  said  two  years,  and  there- 
fore was  barred.  ■ 

The  plaintiff,  however,  attempted  to  invoke 
the  rule  tliat  a  trust  relation  existed,  and 
tliis  was  a  trust  fund,  and  tbe  bank  became 
trustee,  and  that  the  statutes  of  limitations 
-do  not  run  against  a  claim  based  upon  a 
trust,  and  relies  upon  the  cases  of  Taber  t. 
Zehner,  47  Ind.  App.  165,  93  N.  E.  1035; 
Canada  v.  Daniel,  175  Mo.  App.  55,  157  S. 
W.  1032;  lee  v.  Hoover  (Ind.  App.)  124  N. 
E.  783.  An  examination  of  those  cases  dis- 
closes they  have  uo  application  to  the  facts 
herein.  Those  cases  announce  the  general 
rule,  where  a  fiduciary  relation  existed,  and 
money  is  received,  that  a  trust  exists,  and 
is  controlled  by  the  rule  announced  in  25 
Cyc  1160;  but  tbe  facts  in  this  case  come 
squarely  within  the  exception  to  the  rule  as 
-announced  on  page  1161,  as  follows : 

"It  results  that,  where  it  is  sought  to  raise 
a  trust  from  the  fact  that  defendant  has  re- 
ceived and  holds  money  belonging  to  plaintiff, 
the  material  inquiry  is  whether  there  was  ac- 
tually any  agreement  that  the  money  should  be 
held  for  plaintiff's  benefit." 

The  allegations  of  the  petition  fail  to 
bring  tbe  case  within  the  above  rule. 

It  is  next  contended  that  tbe  cause  of  ac- 
tion Is  founded  upon  a  written  contract,  be- 
ing the  indorsement  of  Selsor;  therefore  it  is 
'  an  action  upon  a  written  contract,  and  is 
controlled  by  the  five-year  statute  of  limi- 
tations. This  contention  is  not  well  taken. 
This  is  not  an  action  on  the  indorsement,  but 
Is  an  action  against  the  bank  for  permitting 
Selsor  to  deposit  trust  funds  to  bis  own  ac- 
count, and  then  apply  the  same,  or  at  least 
a  part  of  the  same,  to  settle  his  indebted- 
ness with  the  bank,  which  is  an  action  based 
upon  fraud.  If  this  action  was  against  the 
parties  who  originally  issued  the  check,  the 
position  might  be  different,  although  it  is 
unnecessary  for  us  to  determine  that  ques- 
tion, because  It  is  not  involved  herein. 

The  principles  announced  above  are  ap- 
plicable to  each  of  the  other  causes  of  action 
attempted  to  be  pleaded. 

For  the  reasons  stated,  the  Judgment  of 
tbe  trial  court  is  affirmed. 

PITCHFORD,  V.  C.  J.,  and  KANE,  JOHN- 
SON, ELTING,  and  NICHOLSON,  JJ. ,  con- 
cur. 


WILLIAMSON   et  al.  v.   OLIPHANT. 
(No.  11547.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922.) 

(Byllahui  hy  the  Court.) 

1.  Pleading  <S=9433 (2)— Petition  first  objected 
to  on  motion  for  new  trial  or  on  appeal  must 
b«  held  suffldent.  If  possible. 

A  petition  unchallenged  by  demurrer  or 
motion,  and  against  which  no  objection  is 
raised  by  objecting  to  the  introduction  of  tes- 
timony, will,  when  its  sufficiency  is  questioned 
for  the  first  time  in  a  motion  for  a  new  trial, 
or  in  this  court  on  appeal,  be  held  good,  if  by  a 
liberal  construction  it  states,  even  though  some- 
what defectively,  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant;  and 
such  objection  should  not  be  sustained  unless 
there  is  a  total  failure  to  allege  some  matter 
essential  to  the  relief  sought,  nor  when  the  al- 
legations are  simply  incomplete,  indefinite,  or 
conclusions  of  law. 

2.  Limitation  of  aotlont  «s»l79<2)— Allegations 
In  answer  held  to  show  action  for  fraud  In 
sale  of  corporate  stock  brought  within  stat- 
utory limit'  after  discovery. 

In  an  action  brought  on  the  2tth  of  June, 
1916,  for  damages  for  fraud  on  the  part  of  de- 
fendants in  inducing  the  pnrchase  by  plaintiff 
in  the  years  1908  and  1909  of  certain  shares 
of  stock  of  an  insurance  company,  by  reason 
of  the  representations  of  defendants  that  they 
had  subscribed  for  shares  sufficient  to  increase 
the  capital  of  said  company  to  $100,000,  and  the 
books  and  records  of  the  company  disclosed 
that  the  capital  stock  had  been  increased  to 
?1(K),000,  and  securities  deposited  by  defend- 
ants amounting  to  $150,000,  to  secure  the  pay- 
ment of  notes  executed  by  defendants  for  said 
shares,  an  allegation  in  the  petition,  "That  said 
defendants  and  each  of  them,  in  July,  1914, 
stated  to  this  plaintiff  and  testified  in  a  suit 
then  pending  in  the  district  court  •  •  •  that 
they  and  each  of  them  did  not  subscribe  for  and 
purchase  said  stock  or  any  part  thereof,  In 
manner  and  form  as  before  stated,  or  in  any 
other  way,  and  did  not  owe  said  insurance  com- 
pany anything  therefor,  and  were  not  indebted 
to  said  insurance  company  for  said  sum  of 
money  or  any  part  thereof,  at  which  time,  in 
July,  1914,  was  the  first  time  plaintiff  heard  and 
knew  said  defendants  liad  denied  they  sub- 
scribed for,  owned,  and  held  the  $79,000  in  said 
insurance  company,  as  aforesaid,  alleged  here- 
in," held  sufficient  to  bring  the  case  within  the 
provisions  of  the  statute  of  limitations,  nnder 
paragraph  3,  {  4657,  Rev.  Laws  1910. 

(Aidittonal  Syllabua  ly  Editorial  Staf.) 

3.  Limitation  of  actions  <S=>  199(2)— Whether 
ptaifitlff  used  due  diligence  In  disoovering 
fraud  prior  to  date  alleged  held  a  Jury  ques- 
tion. 

In  an  action  for  fraud  in  inducing  plaintiff's 
purchase  of  corporate  stock,  where  plaintiff 
was  a  lawyer  and  had  been  employed  by  the 
defendants  to  go  over  the  books  and  ascertain 
the  true  condition  of  the  records  of  tbe  in- 
surance company,  it  was  for  the  jury  to  say. 
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nnder  the  evidence,  whether  or  not  plaintiff 
used,  or  failed  to  nse,  dne  diligence  in  diacov- 
ering  the  fraud  prior  to  the  date  alleged. 

Appeal  from  Superior  Court,  Tulsa  Coun- 
ty;   Ia  J.  Martin,  Judge. 

Action  by  Jolrn  A.  Olipbant  against  John 
O.  Mitchell  and  anotiier,  In  which  both  de- 
fendants died,  and  Mary  Lyon  Williamson 
was  substituted  as  executrix  of  their  es- 
tates. Judgment  for  plaintiff,  and  the  de- 
fendants appeal.    Affirmed. 

Charles  O'Connor  and  Allen  K.  Swann, 
both  of  Tulsa,  for  plaintiffs  in  error. 

Oeorge  E.  Reeves,  of  Tulsa,  for  defendant 
in  error. 

PrrOHFORD,  V.  C.  J.  This  action  was 
commenced  by  John  A.  Ollphant,  plaintiff 
below,  against  John  O.  Mitchell  and  George 
T.  Williamson,  defendants  below,  for  dam- 
ages in  the  sum  of  $5,587.50,  resulting,  as 
alleged.  In  the  purchase  by  plaintiff  In  the 
years  1908  and  1909  of  certain  shares  of 
stock  In  the  Merchants'  and  Planters'  Insur- 
ance Company,  which  purchase,  it  was  al- 
leged, was  induced  by  the  fraudulent  repre- 
sentations made  to  the  plaintiff  by  the  de- 
fendants. 

The  dilef  alleged  fraudulent  representa- 
tion relied  npon  la  that  the  defendants  repre- 
sented to  plaintiff  that  the  paid-up  capital 
of  the  said  Merchants'  &  Planters'  Insurance 
Company  would  be  increased  to  $100,000,  and 
that  they,  the  defendants,  had  arranged  to 
and  had  subscribed  for  and  pledged  them- 
selves to  pay  for  the  amount  of  stock  neces- 
sary to  Cfluse  said  company  to  have  a  fully 
paid-up  capital  of  $100,000.  It  ts  alleged 
farther  that  said  representations  were  false 
and  fraudulent,  and  that  plaintiff  did  not 
discover  the  fraud  until  July,  1914,  at  which 
time  defendants  denied  they  had  subscribed 
for  and  agreed  to  take  said 'Stock. 
'  The  Instant  action  was  commoiced  on  the 
27th  day  of  June,  1916,  by  filing  in  the  su- 
perior court  of  Tulsa  county  the  petition 
herein.  Upon  trial  of  the  Issues  the  jury 
returned  a  verdict  In  favor  of  plaintiff  and 
fl^ninst  the  defendants  in  the  sum  sued  for. 
Thereafter,  and  in  dne  time,  defendants  filed 
their  motion  for  new  trial,  which  was  over- 
ruled. 

Defendant  George  T.  Williamson  departed 
this  Ufe  after  theoverndlng  of  motion  for 
new  trial,  bat  before  the  ezten.sion  for  mak- 
ing and  serving  ca.se-made  bad  expired.*  The 
cause  as  to  the  deceased.  George  T.  Wtlllam- 
son.  was  revived  In  said  superior  conrt 
against  the  plaintiff  in  error,  Mary  Lyon 
Williams(»,  as  executrix  of  the  last  will  and 
testament  of  Oeorge  T.  Williamson,  deceas- 
ed, and  the  cause  Is  brought  here  by  the  said 
Mary  Lyon  Williamson,  as  said  executrix, 
and  John  Mitchell,  as  plaintiffs  In  error. 
Defendant  John  O.  Mitchell  departed  this 


life  on  the  Ist  day  of  July,  1921.  The  cause 
as  to  defendant  John  O.  Mitchell  was  reviv- 
ed In  this  court  against  Young  O.  Mitchell, 
as  administrator  of  the  estate  of  John  O. 
Mitchell,  deceased.  Hereafter,  for  conveni- 
ence, the  parties  will  be  referred  to  as  plain- 
tiff and  defendants,  being  the  positions  re- 
spectively ocCTipied  in  the  trial  court. 

The  defendants  rely  for  reversal  of  the 
judgment  of  the  trial  court  solely  on  the 
proposition  that,  under  the  statute  of  limita- 
tions of  Oklahoma,  covering  actions  on  de- 
ceit and  fraud,  where  the  petition  shows  on 
its  face  that  the  fraud  complained  of  occur- 
red prior  to  two  years  before  the  action  was 
begun,  it  is  necessary  that  the  plaintiff  in 
his  petition  allege,  and  in  his  proof  sustain 
his  allegation,  that  the  fraud  was  not  dis- 
covered prior  to  the  two-year  iieriod,  and 
that  be  used  and  exercised  reasonable  dili- 
gence to  discover  said  frand. 

[1,2]  Paragraph  3  of  section  4657,  Rev, 
Laws  of  Oklahoma  1910,  provides  that  an  ac- 
tion for  relief  on  the  ground  of  frand  sliall 
be  brought  within  two  years;  that  the  catise 
of  action  In  such  case  shall  not  t>e  deemed 
to  have  occurred  until  the  discovery  of  the 
fraud. 

We  have  carefully  read  plalntilTs  petitton, 
and  are  of  the  opinion  that,  taking  the  al- 
legations of  the  petition  in  connection  with 
the  evidence  of  the  case,  there  is  nothing  to 
show  that  the  plaintiff  failed  to  act  with  dili- 
gence in  dlscoveWng  the  alleged  fraud.  He 
testified  concerning  the  conversations  he  had 
with  the  defendants  and  of  their  representa- 
tions relative  to  the  number  of  shares  for 
which  they  had  subscribed.  The  records  of 
the  company  disclosed  that  the  defendanti 
voted  the  number  of  shares  for  which  they 
claimed  they  had  subscribed,  and  that  they 
had  executed  their  notes,  respectively,  for 
shares  necessary  to  increase  the  capital  stock 
to  $100,000.  There  is  no  conflict  In  the  evi- 
dence showing  that  defendants  had  turned 
over  to  the  insurance  company  collateral  of 
the  approximate  value  of  $130,000,  ostensibly 
to  secure  the  payment  of  the  stock  subscrib- 
ed by  them.  When  the  affairs  of  the  com- 
pany were  examined  by  the  state  insurance, 
examiner,  ills  report  was  that  the  affairs  of 
the  company  were  in  excellent  shape. 

It  is  in  proof  that  the  plaintiff  had  in  his 
possession,  as  treasurer  of  the  company,  and 
delivered  to  his  successor,  a  receipt  executed 
by  George  T.  Williamson,  as  his  predecessor, 
for  the  note  of  Williamson  in  the  sum  of 
$26,976.24,  dated  December  31,  1909,  and  the 
collateral  for  the  payment  thereof,  consist- 
ing of  1,000  shares  of  Tulsa  Commercial 
Bridge  Company  stock,  and  in  which  Wil- 
liamson receipted  for  the  note  of  his  code- 
fendant  John  O.  Mitchell  in  the  sum  of  $54.- 
000,  and  the  collateral  for  the  payment  there- 
of, consisting  of  446  shares  of  Bames  Oil 
Company  stoclc 
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Xbe  defendant  WlUlamson,  when  he  tam- 
ed' over  the  papers,  securities,  etc.,  to  his 
soccessor,  was  Interrogated  by  Mr.  OUiAiant 
as  to  these  notes  evidenced  by  the  above  re- 
ceipt Mr.  WlUlamson  gave  an  evasive  an- 
swer, but  Informed  Mr.  OUphant  that  they 
would  turn  up.  The  Barnes  stock  and  the 
Bridge  stock,  howe.ver,  were  received  by  the 
plaintiff,  as  treasurer,  and  by  him  turned 
oVer  to  Mr.  Ham,  the  recover  of  the  com- 
pany. 

We  have  examined  the  entire  evidence  as 
contained  In  the  briefs  of  the  respective  par- 
ties, and  nowhere  have  we  been  able  to  find 
wherein,  prior  to  the  action  of  the  receiver 
against  tjie  defendants,  they  ever  denied  the 
fact  that  they  had  subscribed  for  stock  sufil- 
dent  to  Increase  the  capital  stock  to  $100,' 
000,  or  where  they  ever  denied  that  the  &«• 
cortty  consisting  of  the  Barnes  stock  and  the 
Bridge  stock  had  been  turned  over  to  the  in' 
snrance  company  to  secure  the  payment  ot 
the  atook  so  subscribed  by  them. 

The  following  mle  Is  laid  down  in  RnUnf 
Case  Law,  vdL  IT,  p.  997. 1  875 : 

"Where  an  action  is  brought  to  recover  dam- 
ages alleged  to  have  resulted  to  the  plaintiff  in 
consequence  of  the  perpetration  of  a  fraud  by 
the  defendant,  the  cause  of  action,  as  stated 
in  the  declaration,  being  apparently  barred  by 
the  statute  of  limitations,  and  it  being  sought 
to  relieve  such  action  of  the  bar  of  the  stat- 
ute by  alleging  that  it  was  brought  within  the 
statutory  period  after  the  discovery  of  the 
fraud,  if  it  does  not  appear  from  the  petition 
that  the  plaintiff  used  proper  diligence  to  dis- 
cover the  act  complsiued  of,  it  has  been  held 
that  the  petition  should  be  dismissed  upon  ap- 
propriate demurrer  thereto." 

In  the  case  at  bar  we  are  unable  to  under- 
stand how  it  would  be  possible  for  the  plain- 
tiff to  exercise  or  use  any  greater  dlUgence 
than  he  did  use.  The  same  facts  tliat  caused 
him  to  believe  that  the  stock  had  been  sut»- 
scrlbed  for,  as  represented  by  the  defend- 
ants, had  the  effect  of  inducing  the  Insur- 
ance commissioner  to  certify  that  the  amount 
of  capital  paid  up  in  cash  was  $100,000,  and 
that  everything  was  regular.  If  the  plain- 
tiff, in  his  petition,  bad  alleged  that  be  used 
diligence  in  trying  to  discover  the  fraud,  his 
stateament  would  have  been  a  mere  conclu- 
sion. What  facts  could  he  allege  as  indicat- 
ing diligence  in  the  premises?  The  only 
means  by  which  he  could  discover  whether 
or  not  there  was  fraud  and  deceit  would 
have  been  to  have  gone  in  iwrson  to  defend- 
ants and  said  to  them : 

"I  was  present  when  yon  voted  640  and  420 
shares  of  stock,  respectively.  I  have  seen 
the  receipt  for  yonr  notes  representing  the  pur- 
chase price  of  this  stock.  I  know  that  the  se- 
curity has  been  delivered  to  the  insurance 
company  to  secure  payment  of  these  notes.  I 
have  had  the  security  turned  over  to  me,  as 
treasurer,  but  I  want  to  know  whether  or  not 
you  hate  honestly  and  in  good  faith  made  tlfls 


subscription,  and  have  hypothecated  this  se- 
curity to  secure  the  payment  of  the  shares  pur- 
chased;  whether  or  not  yon  have  done  all 
these  things  for  the  purpose  of  deceiving  not 
only  the  public,  but  also  for  the  purpose  o< 
practicing  a  fraud  in  attempting  to  get  into  thr 
states  of  Texas  and  Kansas  under  a  falsr 
showing." 

Our  opinion  is  that  the  plaintiff  was  not 
required  to  go  to  this  length.  When  the  de- 
fendants made  the  representations  claimed 
by  the  plaintiff  to  have  been  made,  he  was 
Justified  under  the  evidence  in  believing 
them  true  until  denied  in  some  way  by  the 
defendants.  The  petition  filed  by  plaintiff 
was  not  challenged  by  demurrer  or  motion; 
no  objection  was  raised  thereto  by  objecting 
to  the  introduction  of  testlmonjr.  Even  in 
the  motion  for  new  trial  no  question  is  rais- 
ed as  to  the  sufficiency  of  the  jietltlon.  This 
objection  seems  to  have  been  raised  for  the 
first  time  In  this  court  on  appeal. 

In  Hall  V,  Bruner  et  aL,  36  OW.  474,  127 
Pac.  255,  the  first  paragraph  of  the  syllabus 
is  as  follows: 

"A  petition  unchallenged  by  demurrer  or  mo- 
tion, and  against  which  no  objection  Is  raised 
by  objecting  to  the  introduction  of  tesSmony, 
will,  when  its  sufficiency  is  questioned  for  the 
first  time  in  a  motion  for  a  new  trial,  or  in  this 
court  on  appeal,  be  held  good  if  by  a  liberal 
eonstmctioD  it  states,  even  though  somewhat 
defectively,  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant;  and  such 
objection  should  not  be  sustained,  unless  there 
is  a  total  failure  to  allege  some  matter  essen- 
tial to  the  relief  sought,  nor  when  the  allega- 
tions are  simply  incomplete.  Indefinite,  or  con- 
clusions of  law." 

In  the  case  of  Maddox  v.  Smith,  46  OkL 
678,  148  Pac.  842,  the  first  paragraph  of  the 
syllabus  reads  as  follows : 

"In  an  action  brought  on  the  20th  day  of 
May,  1911,  for  damages  for  fraudulent  con- 
version of  property  on  the  7th  day  of  April, 
1908,  an  allegation  in  the  petition  that  'i^ain- 
tiff  did  not  discover  said  fraud,  and  that  said  M. 
had  fraudulently  converted  plaintiff's  cattle  un- 
til the  Ist  day  of  October,  1910,'  is  sufficient  to 
bring  the  case  within  the  provision  of  the  stat- 
ute of  limitations  (section  '4657,  Hev.  Laws 
1910) ;  the  statute  having  regard  to  the  time 
of  the  discovery  of  the  fraud,  and  not  to  the 
manner  of  such  discovery." 

In  Alexander  v.  aeland,  13  N.  M.  624,  86 
Pac.  425,  the  first  paragraph  of  the  syllabus 
reads  as  follows: 

"A  demurrer  based  on  the  statute  of  limi- 
tations (sections  2916  and  2918  of  the  Com- 
piled Laws  of  1897),  where  the  .complaint  al- 
leges fraud,  is  not  well  taken,  where  the  com- 
plaint alleges  that  'it  was  not  until  about  the 
month  of  July,  1902,'  that  the  plaintiff  learned 
of  the  fraudulent  claim  of  the  defendant,  anfl 
the  complaint  was  filed  on  Kovember  24,  1903, 
as  the  statute  of  limitations  of  this  territory 
provides  that  actions  for  relief  on  the  ground 
of  fraud  shall  be  brought  witUu  four  years. 
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•nd  tti«  raoM  of  action  Rhall  not  be  deemed  to 
>>*r*  ■r'pmrd  until  the  fraud  Is  discovered  by 
th«  party  acfrieved." 

In  tb«  body  of  the  opinion  it  is  said: 

"Ao  (n  tbta  caae  the  complaint  alleges  that 
'It  wHt  not  until  about  the  month  of  July,  1902,' 
tkat  thif  pliiintiff  learned  of  the  fraudulent  claim 
ttt  the  d'-feudant  to  be  the  absolute  owner  of 
tbi!  rfal  estate  in  controversy,  it  seems  to  be 
apparent  thit  the  statute  did  not  begin  to  run 
'until  about  the  month  of  July,  1902,'  and  as 
(lt«  complaint  was  filed  on  November  24,  1903, 
it  is  within  the  statutory  period,  and  this 
ground  of  demurrer  should  have  been  over- 
ruled." 

On  September  15,  1910,  A.  B.  Ham,  as  re- 
fMiiver  for  .the  insurance  company,  brought 
Noit  against  John  O.  Mitchell,  as  defendant, 
to  recover  |54,000,  the  balance  claimed  to  be 
due  on  the  stock  of  the  Insurance  company 
held  by  Mitchell.  To  this  petition  Mitchell, 
on  December  2,  1912,  filed  an  answer,  in 
which  he  denied  that  he  had  subsorlbed  the 
amount  of  stock  claimed  tn  the  petition  filed 
by  Ham,  but  claimed  that  he  had  only 
bonght  20  shares ;  and,  further,  that  the  445 
shares,  of  the  Barnes  Oil  Company  stock  had 
b<?en  loaned  to  the  insurance  company.  The 
receiver  also  filed  an  action  against  WQllam- 
son  on  January  16,  1911,  at  Tulsa,  Okl.,  seek- 
ing to  recover  |26,976.24  for  the  shares,  bal- 
ance due,  purported  to  have  been  subscribed 
for  by  Williamson.  On  October  31,  1912, 
Williamson  filed  an  answer  to  the  petition  of 
the  receiver  in  which  he  denied  that  he  had 
purchased  the  amount  of  stock  sued  for; 
that  he  only  purchased  20  shares,  for  which 
be  had  paid  In  full ;  and  that  he  had  loaned 
the  1,000  shares  of  the  Tulsa  Bridge  Com- 
pany's stock  to  the  insurance  company. 

The  trial  of  the  cases  of  Ham,  receiver, 
against  Mitchell  and  Williamson  appear  to 
have  terminated  prior  to  January,  1913,  and 
resulted  In  mistrials.  The  plaintiff,  Ollphant, 
was  a  witness  for  the  defendants  in  those 
cases,  the  trial  ot  which  consumed  something 
like  six  days. 

[3]  It  Is  now  strenuously  contended  by  the 
defendants  that,  the  plaintiff  being  a  lawyer, 
and  having  been  employed  by  the  defendants 
to  go  over  the  books  and  ascertain  the  true 
condition  of  the  records  .of  the  Insurance 
company,  and  being  a  witness  In  the  cases, 
and  as  their  respective  answers  contained 
the  denial  that  they  had  subscribed  for  this 
stock,  with  the  use  of  ordinary  diligeuce  he 
could  have  discovered  that  they  were  deny- 
ing liability,  and  that  he  should  have  known 
at  that  time  what  he  claimed  to  not  have  dis- 
covered until  July,  1914. 

The  plaintiff  testified  that  be  never  read 
the  answers ;  that  he  did  not  know  at  that 
time  that  the  defendants  were  denying  their 
liaMlity  on  the  grounds  contained  in  their  re- 
spective answers;  that  he  understood  their 
defenses  to  be  that  the  Insurance  company 


bad  used  fraud  and  deceit  in  securing  their 
subscriptions. 

The  defendants  further  contend  that  their 
answer  filed  to  the  action  prosecuted  against 
them  by  the  receiver  was  constructive  notice, 
and  that  plaintilTs  failure  to  discover  the 
contents  of  the  answer  so  filed  was  a  fail- 
ure to  use  proper  dllieence  npon  his  part 
We  are  of  the  opinion  that  the  pleadings  In 
litigation  between  private  parties  should  not 
be  held  to  give  constructive  notice  of  the 
contents  thereof  to  any  one,  except  a  party 
to  the  litigation,  except  in  a  case  of  subse- 
quent purchaser  in  litigation.  The  only  the- 
ory npon  which  the  pleadings  or  Judgment  in 
an  action  Involving  the  property  rights  of 
the  litigants  is  constructive  notice  of  any 
kind  is  that  of  Us  pendens,  and  lis  pendens 
is  only  notice  to  persons  undertaking  to  ac- 
quire an  interest  in  property  in  litigation,  to 
the  extent  that  they  take  said  property  or 
interest  therein  subject  to  the  outcome  of 
the  litigation.  We  cannot  understand  ho\^ 
Judicial  proceedings  could  be  constructive 
notice  to  a  person  not  a  party  to  the  action, 
and  who  acquires  no  interest  in  the  property 
in  litigation  subsequent  to  the  Institution  of 
the  action. 

In  Marshall  v.  Shepard,  23  Kan.  321,  In 
discussing  the  doctrine  of  lis  pendens  and 
the  notice  imparted  by  Judicial  records,  the 
court  uses  the  following  language: 

"The  doctrine  of  lis  pendens  also  requires 
that  all  persons,  whether  parties  to  the  suit  or 
not,  shall  take  notice  to  some  extent  of  judi- 
cial proceedings.  This  doctrine,  however,  ap- 
plies only  in  cases  where  the  suit  is  about  some 
specific  piece  of  property,  and  then  only  to 
the  extent  of  preventing  a  purchaser,  pendente 
lite,  from  acquiring  any  interest  in  the  thing 
in  litigation,  to  the  prejudice  of  the  adverse 
party.  Civil  Code,  {  81;  Wade  on  Notice,  c. 
5,  §1  3.37-3T7.  And  in  no  case  is  a  person,  not 
a  party  to  the  suit,  bound  to  take  notice  of  Ju- 
dicial proceedings  further  than  to  prevent  him 
from  acquiring  an  interest  in  the  thing  covered: 
by  the  litigation." 

In  Guaranty  State  Bank  of  Okmulgee  v. 
Pratt  et  al.,  180  Pac.  .S76,  the  third  para- 
graph of  the  syllabus  Is  as  follows: 

"The  theory  of  lis  pendens  is  to  keep  the  snb- 
ject-matter  of  controversy  within  the  power  of 
the  court  until  the  final  judgment  Is  rendered, 
so  that  the  judgment,  when  rendered,  may  be 
effective.  A  party  of  the  litigation  cannot 
transfer  the  property  in  issue  so  as  to  preju- 
dice the  rights  of  the  plaintiff  therein.  The 
title  of  a  pendente  lite  purchaser  is  not  neces- 
sarily void.  As  between  the  parties  to  the 
transfer  the  title  is  valid,  but  as  to  the  pen- 
dente Ute  purchaser  its  validity  depends  en- 
tirely on  the  result  or  outcome  of  the  pending 
litigation.  While  the  purchaser  must  take  no- 
tice of  the  facts  contained  in  the  record,  he 
is  only  affected  to  the  extent  to  which  the 
judgment  in  the  suit  goes." 

The  fact  that  the  plaintiff  was  a  witness 
in  the  case  filed  by  the  receiver  against  the 
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defendants  wonld  not,  by  Itself,  be  any  evi- 
dence tbat  he  was  present  In  court  when  the 
testimony  of  the  defendants  was  given  in 
tbat  triaL  There  Is  evidence,  however,  in  the 
record  that  the  plaintiff  did  not  hear  their 
testimony,  and  that  he  was  nnder  the  impres- 
sion tbat  their  defense  to  the  action  brought 
by  the  receiver  was  on  an  entirely  different 
theory.  It  was  for  the  Jury  to  say,  under  aU 
the  evidence,  whether  or  not  the  plaintiff 
used,  or  failed  to  use,  due  diligence  in  dis- 
covering the  fraud  prior  to  July,  1914,  or 
whether  or  not  he  had  knowledge  of  such 
facta  that  would  be  sufficient  to  put  a  rea- 
sonable i)er8on  upon  Inquiry.  The  instruc- 
tions of  the  trial  court,  to  which  there  were 
no  exceptions,  fully  and  fairly  submitted  the 
Issues  of  the  respective  parties  to  the  Jury. 
In  addition  to  the  Instructions,  there  was 
submitted  to  the  Jury  a  special  interroga- 
tory, as  follows: 

"You  are  instructed  that  if  you  find  for  the 
plaintiff  to  answer  the  following  interrogatory: 
Did  the  i^aintiff  at  any  time  prior  to  June  27, 
1914,  which  was  two  years  prior  to  the  time 
of  the  commencement  of  this  action,  know,  or 
by  the  exercise  of  reasonable  diligence  could  he 
have  known,  or  was  he  in  possession  of  suffi- 
cient facts  to  put  him  upon  inquiry  so  that  he, 
by  the  exercise  of  reasonable  diligence,  could 
have  discovered,  the  fraud  and  deceit  practiced 
by  the  defendant?    Answer:    No." 

As  we  have  stated  before,  the  main  con- 
tention of  defendants  for  reversal  being  that 
of  the  statute  of  limitations,  and  the  court 
and  Jury  having  found  that  the  same  was 
tolled  by  the  fact  that  the  plaintiff  did  not 
discover  the  fraud  until  July,  1914,  and  that 
this  action  was  instituted  before  the  same 
was  barred,  we  conclude  that  the  Judgment 
of  the  trial  court  should  be  affirmed ;  and 
It  Is  80  ordered. 

KANE,  JOHNSON,  ELTINO,  and  KEN- 
NAIIEB,  JJ.,  concur. 


LITTLE  V.  STATE.     (No.  A3695.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  13,  1922.) 

fSvUaJnu  hv  the  Court.) 

I.  Indlotment   and    Information    4=9(61(5)  — 
'    Amendment  to  felony  Information  charging 
offonso  not  covered  by  preliminary  examina- 
tion or  waiver  Is  error. 
In  prosecutions  for  felony  by  informations, 
no  amendment  to  the  information  in  the  trial 
court   is   permissible,    either   before    or   after 
plea,  which  has  the  effect  of  charging  an  offense 
for  which  no  preliminary  examination  bad  bOen 
given  or  waived  by  'Uie  defendant. 


2.  Indictment  and  Information  9=>l22(i)  — 
Fact  of  preliminary  examination  or  waiver 
authorizes  fliing  of  information. 

Under  section  17,  art.  2,  Constitution,  the 
precedent  fact  tbat  a  preliminary  examination 
has  been  had  or  waived  constitutes  a  constitu- 
tional basis  for  a  prosecution  by  information  in 
the  district  court.  It  is  the  fact  that  there 
was  a  preliminary  examination,  or  a  waiver 
thereof,  and  a  judicial  determination  thereon 
by  the  examining  magistrate  that  a  felony  has 
been  committed  and  that  there  is  probable  cause 
to  believe  that  the  defendant  is  guilty  thereof, 
that  confers  Jurisdiction  on  the  district  court 
and  authorizes  the  county  attorney  to  file  an 
information  in  said  court  according  to  the 
facts  in  evidence  on  such  examination,  or  for 
the  offense  charged  in  the  preliminary  infor- 
mation when  such  examination  has  been  waived 
by  the  defendant  and  no  testimony  taken. 

3.  Criminal  law  «a»304( 1 6)— Indlotment  and 
information  ^s»l6l(l)— Trial  ooart  takes  Ju< 
dldal  notloo  whether  Information  oonforms  to 
facts  disclosed  at  preliminary  hearing,  and 
amendment  may  be  allowed. 

If  testimony  is  taken  at  a  preliminary  ex- 
amination, reduced  to  writing,  and  filed  with 
the  clerk  of  the  district  court  as  provided  by 
statute,  the  tri^  court  takes  judicial  notice  of 
whether  or  not  the  information  filed  by  the 
county  attorney  conforms  to  the  facts  as  dis- 
closed by  the  evidence  in  the  preliminary  exam- 
ination. If  the  original  information  filed  in 
the  trial  court  by  the  county  attorney  does 
not  conform  to  such  facts,  the  trial  court  may 
permit  an  amendment  thereto  in  conformity 
with  such  facts. 

4.  Indictment  and  Information  «=»I40(2)  — 
Where  no  transcript  of  preliminary  exami- 
nation is  taken,  defendant  has  harden  of 
showing  that  amended  information  charges 
different  offense  from  that -shown  by  evi- 
dence. 

Where  no  transcript  of  the  evidence  at  the 
preliminary  examination  is  taken  and  filed  with 
the  clerk  of  the  district  coart,  although  testi- 
mony of  witnesses  is  given  at  such  preliminary 
examination,  and  the  trial  court  permits  the 
information  to  be  amended,  the  burden  is  up- 
on the  defendant  to  support  his  motion  to' 
quash  the  amended  information  (on  the  ground 
that  h«  had  been  accorded  no  preliminary  ex- 
amination for  the  crime  charged  in  the  amend- 
ed information),  by  showing  that  the  testimony 
of  the  witnesses  before  the  examining  magis- 
trate disclosed  an  offense  different  from  that 
charged  in  the  amended  information. 

5.  Indictment  and  Information  «s>l40(2)— De> 
fopdant  held  not  to  have  shown  Information 
charged  different  offense  from  that  shown 
at  examination. 

For  reasons  holding  motion  to  quash 
amended  information  properly  .overruled,  see 
statement  of  case  and  opinion. 

6.  Lareony  «=»32( I)— Person  to  lawfnl  posses- 
sion may  be  described  in  Indictment  or  Infor- 
mation as  owner. 

The  actual  condition  of  the  legal  tiUe  ol 
property  alleged  to  have  been  stolen  is  immate- 


asFor  other 
204  P.— 20 


BM  sun*  toplo  and  KBT-NUH BBR  la  all  Key-Numbersd  Digasta  and  IndexM 


Digitized  by 


Google 


306 


204  PACU7C  BBPOBTER 


iOU. 


rial  to  the  thief;  so  far  as  he  is  concerned, 
one  may  be  taken  as  the  owner  who  ia  in  per- 
sonal possession  of  the  property  and  whose 
possession  was  onlawfnlly  disturbed  by  the 
takioe.  The  possessor  of  the  goods  from 
whom  the  thief  took  them  may  properly  be  de- 
scribed as  the  owner  of  the  property  in  the 
indictment  or  information. 

7.  Larceny  ^=340(3)  —  Where  inforjaation 
charged  possession  aid  ownership  in  one  per- 
son possessing  by  leasehold,  the  actual  own- 
ership conid  be  shown  in  another. 
Where  the  preliminary  information  charged 
both  the  ownership  and  the  possession  of  the 
stolen  property  to  be  in  one  C.  L.  P.  and  there 
was  also  an  additional  allegation  further  iden- 
tifying the  crime  that  the  property  was  stolen 
from  the  leasehold  of  C.  L.  P.  in  N.  county, 
the  allegation  of  ownership  waa  not  the  only 
means  that  defendant  had  of  identifying  the 
offenae  from  a  pemsal  of  the  preliminary  in- 
formation. Under  such  allegations  it  would 
hare  been  permissible  to  show,  as  against  the 
thief,  that  one  F.  F.  waa  the  actual  owner  of 
the  property,  provided  the  additional  showing 
waa  made  that  the  property  stolen  at  the  time 
of  its  taking  was  in  the  actual  possession  of 
C.  L.  P.  and  was  taken  from  the  leasehold  of 
C.  L.  P.  in  N.  county. 

Appeal  from  District  Court,  Nowata  Coun- 
ty;  G.  W.  Mason,  Judge. 

James  Little  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    AflSmied. 

On  the  19th  of  NoTemb«r,  1918,  there  was 
Hied  before  C.  W.  Childers,  Justice  of  the 
peace  in  Nowata  oonnty,  a  preliminary  com- 
plaint or  Inftomiation  charging  John  Uttle 
and  James  little  with  the  crime  of  grand 
larceny,  alleged  to  have  been  omnmltted  in 
said  county  on  'or  about  the  15th  day  of  No- 
vember. 1918.  in  manner  and  form  as  fbllows: 

That  the  said  John  Little  and  James  Iiittle, 
then  and  there  being,  did  then  and  there  unlaw- 
fully, feloniously,  and  by  fraud  snd  stealth 
take,  steal,  and  carry  away  from  C.  L.  Puck- 
ett's  lease  in  Nowata  county,  state  of  Okla- 
homa, the  personal  property,  to  wit,  110  bush- 
els of  oats  of  the  value  of  $71.50,  good  and 
lawful  money  of  the  United  States,  thpu  and 
there  the  personal  property  of  C.  L.  Puckett 
and  in  the  possession  of  the  said  C.  L.  Puck- 
ett; the  aaid  taking,  stealing,  and  carrying 
away  of  said  property  being  then  and  there 
without  the  knowledge  or  consent  of  the  said 
C.  L.  Puckett  and  sKsinst  his  will,  and  with  the 
intent  then  and  there  existing  in  the  mind  of 
the  said  John  Little  and  James  Little  to  de- 
prive the  said  C.  L.  Puckett  thereof  and  to  con- 
vert the  same  to  their  own  use.  contrary  to 
the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state. 

And  warrant  ot  arrest  was  issued  on  said 
inton^ation,  and  on  said  lUth  of  November, 
1918,  the  defendants  appeared  by  their  at- 
torney, E.  E.  Sams,  and  the  state  by  the 
county  attorney,  and  by  agreement  the  date 


for  the  preliminary  hearing  was  aet  for  No- 
vember 21, 1918. 

On  the  21st  day  of  November,  1918,  the 
defendants  w«e  arraigned  on  said  informa- 
tion and  entered  pleas  of  not  guilty,  and  tlie 
witnesses  for  the  state  and  for  the  defend- 
ants were  sworn  and  testified,  and  tlie  de- 
fendant John  Uttle  was  discharged,  and 
the  defoidant  James  Little  was  bdd  to  the 
district  court  for  trial  and  his  bond  fixed  at 
}S,000.  Thereafter  tlie  defendant  James 
Little  gave  bond  in  the  sum  of  $2jaO0  for  his 
appearance  to  answer  the  charge  of  grand 

j  larceny  in  the  district  coort  of  Nowata  ooon- 

I  ty. 

Thereafter,  on  the  23d  of  January,  1919, 
the  county  attorney  of  Nowata  county  filed 
an  information  against  the  defendant  James 
Utfle  charging  him  with  the  crime  of  grand 
larceny,  alleged  to  have  beoi  committed  in 
Nowata  county  on  about  the  15th  day  of  No- 
vember. 1918;  the  diarging  part  of  which 
is  as  follows: 

That  the  said  James  Little,  then  and  there 
being,  did  then  and  there  unlawfully,  felonioos- 
ly,  and  by  frand  and  stealth  take,  steal,  and 
carry  away  from  C.  L.  Puckett  leasehold  in 
Nowsta  county,  stste  of  Oklahoma,  the  person- 
al property,  to  wit,  110  bushels  of  oats  of 
the  value  of  $71iiO,  good  and  lawful  money  of 
the  United  States,  then  and  there  the  personal 
property  of  C.  L.  Pnt^ett ;  the  said  taking, 
stealing,  and  carrying  away  of  said  property 
being  ^en  and  there  without  the  knowledge  or 
conaent  of  tiie  said  G.  L.  Puckett  and  against 
his  win,  and  with  the  intent  then  and  there  ex- 
isting in  the  mind  of  the  said  James  little  to 
deprive  the  said  C.  Li.  Puckett  thereof  and  to 
convert  the  same  to  his,  the  said  James  Little's, 
own  use,  rontrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

Thereafter,  on  the  3d  day  at  February, 
1919,  defendant  James  little  appeared  in  per- 
son and  also  by  counsel  in  open  court,  was 
arraisned,  said  his  true  name  was  James 
Little,  as  charged  in  the  information,  and 
asked  time  to  plead,  and  was  given  until  Feb- 
ruary 17,  1919,  to  plead  to  said  information. 

Thereafter,  on  the  17th  day  of  February, 
1919.  defendant  filed  a  demurrer  to  the  infor- 
matimi  on  the  following  grounds: 

(1)  That  said  information  dops  not  substan- 
tially conform  to  the  requirements  of  the  laws 
of  the  state  of  Oklahoma. 

(2)  That  the  facts  stated  in  said  information 
do  not  eonstitnte  a  public  offense  onder  the 
laws  of  the  state  of  Oklahoma. 

On  :<aid  date  said  demurrer  was  heard  ami 
overruled,  and  defendant  entered  his  plea  of 
not  guilty  to  the  charge,  and  the  cause  waa 
continued  for  the  term. 

Thereafter,  on  November  4th,  1919,  the 
county  attorney,  by  leave  of  court,  was  per- 


3Par  other  cases  see  I 
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mttted  to  Amend  tbe  Information  In  the  fol- 
lowing manner: 

By  Btriking  out  the  name  of  C.  L.  Puckett  in 
line  7  and  line  12  and '  substituting  tb.«  name 
"Frank  Farbro,"  and  by  adding  the  words  "and 
Frank  Farbro"  after  the  name  "C.  L.  Puck- 
ett" in  line  10. 

To  the  foregoing  amendment  tlie  defendant 
objected.  His  objection  was  overruled  by  the 
court,  to  which  exception  was  taken,  and 
the  defendant  was  then  called  before  the 
court  for  rearralgnment,  and  waived  arralgn- 
•  ment  and  askod  24  hours  In  which  to  plead. 

The  charging  part  of  the  information  as 
amended  la  as  follows: 

That  the  said  James  Little,  then  and  there 
being,  did  then  and  there  unlawfully,  felonious- 
ly, and  by  fraud  and  stealth  take,  steal,  and 
carry  away  from  0.  L.  Puckett  leasehold  in 
Nowata  county,  state  of  Oklahoma,  the  person- 
al property,  to  wit,  110  bushels  of  oats  of  the 
value^of  $71.50,  good  and  lawful  money  of  the 
United  State*,  then  and  there  the  personal 
property  of  Frank  Farbro  and  in  the  posses- 
sion of  the  said  C.  U  Puckett;  the  said  taking, 
stealing,  and  carrying  away  of  said  property 
being  then  and  there  without  the  knowledge  or 
consent  of  the  said  O.  l>.  Puckett  and  Frank 
Farbro  and  against  his  will,  and  with  the  intent 
then  and  there  existing  in  -the  mind  of  the  said 
James  Little  to  deprive  the  said  Frank  Farbro 
thereof  and  to  convert  the  same  to  his,  the  said 
James  Little's,  own  use,  contrary  to  the  fonn 
of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state. 

Thereafter,  on  the  5th  day  of  November, 
the  defendant  filed  a  motion  to  quash  and 
set  aside  the  amended  information  upon  the 
grounds  that  said  Information  charged  a  new 
and  different  offense  from  the  one  charged 
in  the  original  information.  In  that,  in  the 
original  information  defendant  was  charged 
with  the  larceny  of  oats  from  one  C.  I* 
Puckett,  while  the  amended  information 
charges  defendant  with  tlie  larceny  from  one 
Frank  Farbro;  and  for  the  further  rea- 
son that  defendant  has  never  had  a  prelimi- 
nary hearing  on  the  offense  as  set  forth  la 
the  amended  Information  and  ias  never 
waived  a  preliminary  hearing  as  to  such 
charge. 

On  said  6th  day  of  November,  1819,  the 
said  motion  to  quash  the  amended  informa- 
tion was  heard  by  the  court  and  overrnled,  to 
which  action  the  defendant  objected  and  ex- 
cepted, and  thereupon  the  defendant  entered 
his  plea  of  not  guilty  to  said  charge,  and 
the  caae  was  then  reassigned  for  trial  for 
November  7,  1910. 

a%ereafter,  on  the  7th  of  November,  1919, 
the  defendant  filed  a  motion  and  application 
for  a  continuance  of  said  cause  on  the  fol- 
lowing grounds: 

(1)  That  on  the  4th  day  of  November,  1010, 
by  permission  of  the  court,  the  county  attorney 
amended  the  information  herein  by  charging  a 


new  and  different  offense  from  that  charged 
in  the  original  information  and  on  which  de- 
fendant was  given  a  preliminary  hearing,  and 
for  which  he  was  held  to  answer  to  the  district 
court;  that  this  defendant  was  thereupon  ar- 
raigned upon  the  new  or  amended  information 
on  the  4th  day  of  November,  1910,  and  entered 
his  plea  late  in  the  afternoon  of  November  5, 
1010;  (2)  that  since  pleading  to  the  amended 
information  the  defendant  has  not  had  sufScient 
time  or  opportunity  to  subpoena  or  secure  the 
attendance  of  witnesses  on  his  behalf  for  0 
o'clock  on  November  7,  1910. 

The  defendant  therefore  asks  that  his  case 
be  continued  for  the  term,  or  to  such  subse- 
quent time  in  the  present  term  as  will  enable 
this  defendant  to  make  preparation  for  his 
trial  and  secure  the  attendance  of  witnesses  to 
meet  the  new  issue  raised  by  the  amended  in- 
formation. 

This  application  was  supported  by  the  af- 
fidavit of  the  defendant  as  follows: 

James  Little,  of  lawful  age,  first  being  duly 
sworn  on  his  oath,  says:  That  on  the  4th  day 
of  November,  1019,  the  county  attorney,  over 
the  objection  of  the  defendant,  was  permitted 
by  the  court  to  amend  the  information  herein; 
that  he  did  amend  said  information  by  charg- 
ing this  defendant  with  a  new  and  separate 
offense,  to  wit,  larceny  of  oats  from  one  Frank 
Farbro,  while  the  original  information,  on 
which  the  defendant  was  given  a  preliminary 
hearing  and  for  which  he  was  held  to  answer  to 
the  district  court,  charged  this  defendant  with 
larceny  from  one  C.  L.  Pnckett. 

Defendant  further  says  that  on  the  5th  day 
of  November,  1010,  late  in  the  afternoon,  be 
entered  his  plea  to  the  amended  information, 
and  thereupon  defendant's  case  was  assigned 
for  trial  on  November  7,  at  0  o'clock  a.  m.,  giv- 
ing this  defendant  only  one  day  to  prepare  for 
trial  to  meet  the  new  issue  raised  by  the 
amended  information;  that  the  alleged  larceny 
is  charged  to  have  occurred  in  a  remote  part  of 
the  county,  15  or  20  miles  from  the  county  seat 
in  the  neighborhood  where  defendant  lives; 
that  defendant  has  not  had  time  or  opportunity 
to  secure  the  attendance  of  witnesses  sinco 
pleading  to  the  new  or  amended  information. 

Affiant  further  says  that  the  amendment  to 
the  information  is  prejudicial  to  this  defend- 
ant; that  the  information  on  which  the  amend- 
ment was  made  has  been  in  possession  of  the 
county  attorney  for  several  months  and  since 
the  holding  of  the  preliminary  examination; 
and  that  this  defendant  cannot  safely  proceed 
to  trial  at  this  time,  on  account  of  surprise 
and  lack  of  time  to  meet  the  new  issue. 

On  hearing  of  the  motion  and  application 
for  a  continuance  the  following  occurred: 

"The  Court:  The  court  is  of  the  opinion  that 
probably  the  county  attorney  was  a  little  dila- 
tory in  making  this  amendment  in  the  infor- 
mation, inasmuch  as  the  statement  has  been 
made  here  at  least  that  he  was  in  possession  of 
this  knowledge  for  some  several  months;  nev- 
ertheless he  did  come  into  this  court  on  the 
first  day  of  this  term  on  last  Monday,  and 
asked  this  amendment,  and  the  case  was  set 
for  Tuesday. 

"Mr.  Sams:  I  think  not  I  may  be  mistaken, 
bat  I  would  like  to  challenge  the  record  on  it. 
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"The  Court:  Even  if  the  amendment  were 
made  on  Tuesday,  the  case  at  that  time  was 
reassigned  for  to-day  Fridiay  week,  and  the 
defendant  now  claims  surprise,  and  the  court 
is  of  the  opinion  that  he  couldn't  claim  sur- 
prise in  this  matter  in  good  faith,  nnless  it 
could  be  shown  and  was  shown  that  he  had 
subpoenaed  additional  witnesses  and  those  wit- 
nesses bad  failed  to  put  in  their  appearance. 
No  showing  has  been  made  here  that  he  has 
failed  to  secure  additional  evidence  or  witness- 
es that  would  be  necessary  after  the  amend- 
ment was  made. 

"Mr.  Sams:  My  argument  is  based  on  the 
theory  that  the  case  could  not  be  assigned  until 
after  the  plea  properly,  which  was  on  Wednes- 
day afternoon,  about  the  middle  of  the  after- 
noon, or  towards  evening. 

**The  Conrt:  The  motion  will  be  overruled 
and  denied. 

"Mr.  Sams:  Now,  there  is  one  other  question 
that  I  want  to  suggest;  the  defendant's  wit- 
nesses, he  thinks,  are  on  the  car.  The  wit- 
ness Webber  appeared  this  morning,  and  he  had 
another  witness.  Sterling  Anderson,  that  he 
sent  him  after,  and  he  thinks  they  are  on  this 
car,  and,  of  course,  we  can  go  ahead  if  that 
car— I  understand  they  are  having  trouble  with 
the  power. 

"The  Court:  They  are  running  now.  It  win 
probably  be  here  by  that  time.  Do  you  know 
that  they  are  on  that  car? 

"Mr.  Sams:  No,  sir;  he  doesn't  know  they 
are  on  that  car.  He  told  me  this  morning  he 
would  send  his  wife  after  the  other  witness, 
but  Sam  Webber,  his  other  witness,  volunteered 
to  go,  and  we  might  possibly  ask  for  a  little 
delay  in  case  they  didn't  get  here. 

"The  Conrt:  Have  these  witnesses  been  sub- 
pflpnaed? 

"Mr.  Sams:  Sam  Webber  has,  but  I  don't 
know  whether  the  other  witness  has  or  not. 

"The  Conrt:  If  they  are  witnesses  that  have 
been  subpcenaed  and  are  not  here,  I  will  give 
you  an  attachment  for  them.    Call  the  jury." 

Thereupon  a  jury  was  selected  to  try  said 
canse;  the  witnesses  for  tbe  state  and  for 
tbe  defendant  were  sworn  and  testified  in 
open  court;  the  cause  was  submitted  to  the 
Jury,  and  the  Jury  returned  a  verdict  of 
fiuUty  as  charged  In  the  information,  but 
failed  to  agree  on  the  punishment;  and  the 
court  thereafter,  after  overruling  a  motion 
for  a  new  trial,  sentenced  the  defendant  to 
a  term  of  four  years'  Imprisonment  in  the 
state  penitentiary. 

Prom  the  Judgment  and  sentence  the  de- 
fendant has  appealed  to  this  court,  and  as 
the  only  grounds  for  a  reversal  relies  upon 
the  allied  errors  of  the  trial  cqurt  in  per- 
mitting tbe  county  attorney  to  amend  the 
Information  and  in  overruling  the  defend- 
ant's motion  to  qua«Ai  the  Information  as 
amended. 

Walter  S.  Keith  and  Harold  McOugln,  both 
of  Coffeynile,  Kan.,  and  E.  Bi  Sams,  of  No- 
wata, for  piaintlff  In  error. 

8.  P.  Freellng,  Atty.  Gen.,  and  B.  L.  Fulton, 
AssL  Atty.  Gen.,  for  the  State. 


MATSON,  J.  (after  stating  tbe  facts  as 
above),  fl]  Section  5695,  Revised  Laws  1910, 
is  as  follows: 

"An  information  may  be  amended  in  matter 
of  substance  or  form  at  any  time  before  the 
defendant  pleads,  witboDt  leave,  and  may  lie 
amended  after  plea  on  order  of  the  eonrt  where 
the  same  can  be  done  without  material  preju- 
dice to  the  right  of  tbe  defendant;  no  amend- 
ment shall  canse  any  delay  of  the  trial,  unless 
for  good  cause  shown  by  affidavit" 

[2]  Section  17  of  arttcle  2  of  the  Constitu- 
tion of  Oklahoma  provides: 

"No  person  shall  be  prosecuted  criminally  in 
courts  of  record  for  felony  or  misdemeanor 
otherwise  than  by  presentment  or  indictment 
or  by  information. 

"No  person  shall  be  prosecuted  for  a  felony 
by  information  without  having  had  a  prelimi- 
nary examination  before  an  examining  magis- 
trate, or  having  waived  sncb  preliminary  ex- 
amination. 

"Prosecutions  may  be  instituted  in  courts  not 
of  record  upon  a  duly  verified  complaint." 

Section  5895,  supra,  is  a  statute  carrie«l 
forward  from  the  territorial  Code.  Prior  to 
statehood  there  was  no  authority  to  prose- 
cute a  felony  by  information.  All  such  pros- 
ecutions at  that  time  had  to  be  by  indict- 
ment 

[3]  Since  the  adoption  of  the  Constitution 
as  authorized  by  section  17,  article  2,  supra, 
prosecutions  for  felony  may  now  be  had  by 
information  provided  the  defendant  has 
been  accorded  a  preliminary  examination 
before  some  examining  magistrate,  or  has 
waived  such  preliminary  examination.  It  is 
clear,  therefore,  that  as  to  prosecutions  for 
felony  by  Information  no  amendment  to  the 
Information  in  tbe  trial  court  would  be  per- 
missible, either  before  or  after  plea,  which 
had  the  effect  of  diarging  an  offense  for 
which  no  preliminary  examination  had  been 
given  or  waived  by  the  defendant 

In  the  case  of  Williams  et  al.  v.  State,  6 
Okl.  Cr.  373,  118  Paa  1006,  It  is  held: 

"Under  the  constitutional  provision  the  pre- 
cedent fact  that  a  preliminary  .examination  has 
been  had  or  waived  constitutes  the  jurisdiction- 
al basis  for  a  prosecution  on  information  in  the 
district  court  It  is  the  fact  that  there  was  a 
preliminary  examination,  or  a  waiver  there- 
of, and  a  judicial  determination  thereon  by  the 
examining  magistrate  that  a  felony  has  been 
committed,  and  that  there  is  probable  cause 
to  believe  that  the  defendant  is  guilty  thereof, 
that  confers  jurisdiction  on  the  district  court 
and  authorizes  the  county  attorney  to  file  an 
information  in  said  court  charging  the  crime 
committed  according  to  the  facts  in  evidence 
on  such  examination;  or  for  the  offense  charg- 
ed in  the  preliminary  information  when  sueh 
examination  has  been  waived  by  the  defendant" 

In  connection  with  the  holding  of  this 
court  in  the  Williams  Case,  supra.  It  to  es- 
sential, in  applying  the  law  to  the  questions 
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involved  in  this  appeal,  that  conslderatioD 
be  given  to  sections  6673,  Revised  laws 
1910,  5680,  Bevised  Laws  1910,  and  5692, 
Revised  Laws  1910,  which,  in  the  order 
named,  are  as  follows: 

"At  the  examination  the  maipstrate  muat,  in 
the  first  place,  read  to  the  defendant  the  com- 
plaint on  file  before  him.  He  must  also,  after 
the  commencement  of  the  prosecution,  issue 
Bubpcenas  for  any  witnesses  required  b;  the 
prosecutor  or  the  defendant." 

"If,  however,  it  appear  from  the  examination 
that  any  public  offense  has  been  committed, 
and  that  there  is  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  the  magistrate  must 
in  like  manner  indorse  on  the  complaint  an  or- 
-der  signed  by  him  to  the  following  effect:  It 
appearing  to  me  that  the  offense  named  in  the 
within  complaint  mentioned  (or  any  other  of- 
fense, according  to  the  fact,  stating  generally 
the  nature  thereof),  has  been  committed,  and 
that  there  is  sufficient  rausc  to  believe  the 
within-named  A.  B.  guilty  thereof,  I  order  that 
he  be  held  to  answer  the  same." 

"When  a  magistrate  has  discharged  a  defend- 
ant, or  lias  held  him  to  answer,  he  mnst  return 
immediately  to  the  clerk  of  the  district  court 
of  the  county,  the  warrant,  if  any,  the  com- 
plaint, the  depositions,  if  any  have  been  taken, 
of  all  the  witnesses  examined  before  him,  the 
statement  of  the  defendant,  if  be  have  made 
one,  and  all  undertakings  of  bail  or  for  the 
appearance  of  witnesses,  taken  by  him,  togeth- 
er with  a  certified  record  of  the  proceedings  as 
they  appear  on  his  docket." 

Also  to  the  first  subdivision  of  chapter  68, 
Session  Laws  1913,  p.  106: 

-  "The  witnesses  must  be  examined  in  the  pres- 
«nce  of  the  defendant,  and  may  be  cross- 
examined  by  him.  On  the  request  of  the  coun- 
ty attorney,  or  the  defendant,  all  the  testi- 
mony must  be  reduced  to  writing  in  the  form 
of  questions  and  answers  and  signed  by  -the 
witnesses,  or  the  same  may  be  taken  in  short- 
hand and  transcribed  without  signing,  and  in 
both  cases  filed  with  the  clerk  of  the  district 
court,  by  the  examining  magistrate.  •  •  * 
In  no  case  shall  the  county  be  liable  for  the 
expense  in  reducing  such  testimony  to  writ- 
ing, unless  ordered  by  the  county  attorney." 

From  the  foregoing  provisions  it  appears 
that  in  conducting  preliminary  examinations 
the  magistrate  is  required  to  issue  subpoenas 
for  the  witnesses  for  the  state  and  for  the 
defendant,  and,  when  requested  either  by  the 
county  attorney  or  the  defendant,  the  testi- 
mony of  such  wltnessps  must  be  either  re- 
duced to  writing  in  the  form  of  questions 
and  answers  or  taken  in  shorthand  and 
transcribed  and  thereafter  filed  with  the 
clerk  of  the  district  court  by  the  examining 
magistrate.  Also,  where  the  defendant  is 
held  to  answer,  the  magistrate  should  in- 
dorse on  the  information  or  complaint  an 
order  signed  by  him  either  "that  the  offense 
named  in  the  within  complaint  mentioned, 
or  any  other  offense,  according  to  the  fact, 
■-stating  the  nature  thereof,  has  been  com- 


mitted, and  that  there  is  sufllcient  cause  to 
believe  the  defendant  guilty  thereof,"  and 
also  an  Mder  "that  he  be  held  to  answer  the 
sama"  And,  further,  the  magistrate  must 
return  Immediately  to  the  derk  of  the  dis- 
trict court  of  the  county  "the  complaint,  the 
warrant,  the  depositions,  if  any  have  been 
taken,  of  all  the  witnesses  examined,  the 
statement  of  the  defendant,  if  one  has  been 
made,  all  undertakings  of  bail,  and  a  certi- 
fied record  of  the  proceedings  as  they  aj^iear 
on  his  docket." 

The  foregoing  files  in  the  office  of  the  clerk 
of  the  district  court  are  the  indicia  of  the 
jurisdiction  of  the  district  court  to  ];)ermit 
the  trial  of  the  defendant  by  information 
subsequently  filed  in  said  court  by  the  duly 
authorlKed  county  attorney.  Without  the 
defendant  having  been  accorded  a  i^elimi- 
nary  examination,  or  without  his  having 
waived  the  same,  the  district  court  would 
have  no  jurisdiction  to  try  the  defendant 
upon  an  information  charging  a  felony. 

In  the  Williams  Case,  supra,  this  court,  in 
effect,  held  that,  after  a  judicial  determi- 
nation by  an  examining  magistrate  that  a 
felony  has  been  committed,  and  that  there  is 
probable  cause  to  believe  that  the  defendant 
is  guilty  thereof,  jurisdiction  is  conferred 
Ml  the  district  court  such  as  to  authorize 
the  county  attorney  to  file  an  information  in 
said  court  charging  the  crime  committed, 
either  according  to  the  facts  in  evidence  on 
such  examination  (that  is,  where  evidence  is 
taken  at  the  examination),  or,  if  no  evidence 
is  taken,  then  for  the  offense  charged  before 
the  examining  magistrate. 

In  this  case  the  record  discloses  that  there 
was  no  waiver  of  a  preliminary  examination 
by  the  defendant,  but  that  both  witnesses 
for  the  state  and  for  the  defendant  testified 
before  the  examining  magistrate. 

[4]  It  does  not  appear  from  the  record, 
however,  that  any  request  was  made  that 
this  testimony  be  reduced  to  writing  or  tak- 
en in  shorthand  and  transcribed,  and  for 
that  reason  there  is  no  showing  that  any 
transcript  of  the  testimony  of  the  witnesses, 
as  given  in  the  preliminary  examination,  was 
filed  with  the  other  papers  with  the  clerk  of 
the  district  court  If  such  testimony  was 
reduced  to  writing  and  so  filed,  the  trial 
court  could  readily  take  judicial  notice  of 
the  fact  that  the  amendm«it  permitted  to 
the  original  Information  accorded  with  the 
facts  in  evidence  at  the  preliminary  exam- 
ination. If,  on  the  other  liand,  no  such 
transcript  of  the  evidence  at  the  preliminary 
examinaUcm  was  taken  and  filed  with  the 
clerk  of  the  district  court,  then  the  burden 
would  be  upon  the  defendant  to  support  his 
motion  to  quash  the  information  (on  the 
ground  that  he  had  been  accorded  no  pre- 
liminary examination),  by  a  showing  that 
the  testimony  of  the  witnesses  before  tha 
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examining  magistrate  disclosed  an  offense 
different  from  that  charged  in  the  amended 
information.  There  was  no  attempt  on  the 
part  of  the  defendant  to  support  his  motion 
to  quash  the  amended  information  by  any 
such  showing,  but  he  here  contends  that,  in 
the  absence  of  a  transcript  of  the  testimony 
as  taken  before  the  examining  magistrate, 
the  court  must  look  alone  to  the  charge  as 
contained  in  the  preliminary  complaint  or 
information.  That  is  not  the  holding  of  this 
court,  but  In  the  Williams  Case  this  court 
held  specifically  to  the  contrary,  and  said 
that— 

"Where  the  preliminary  examination  was  not 
waived  _  the  connty  attorney  is  authorized  to 
file  an  information  charging  the  crime  commit- 
ted according  to  the  facts"  in  evidence  on  such 
examination. 

[S]  Construing  the  foregoing  constitutional 
provisl,<m  and  statutes  in  pari  materia,  the 
conclusion  is  reached  that  In  this  case  the 
county  attorney   was  authorized  to  charge 
the  offaise  in  the  district  court  "according  to 
the  facts  in  evidence  on  the  preliminary  ex- 
amination" ;  that,  if  the  original  Information 
filed  by  him  did  not  charge  such  offense  "ac- 
cording to  such  facts,"  he  was  authorized, 
with  leave  of  the  court,  to  amend  such  in- 
formation to  conform   to  such   facts,   even 
after  plea  had  been  entered  to  the  original 
information;  that  such  an  amendment  was 
pei-misslble,    even    though    the    offense    as 
charged  In  the  amended  information  differed 
materially  from  that  charged  in  the  prelim- 
inary information,  In  view  of  the  fact  that 
in  this  case  the  defendant  did  not  waive  his 
preliminary   examination;    that  the  burden 
was  upon  the  defendant,  where  evidence  had 
been  taken  at  the  preliminary  examination 
and  no  transcript  of  it  filed  with  the  clerk 
of  the  district  court,  to  make  an  affirmative 
showing  that  the  facts  charged  in  the  amend- 
ed information  did  not  support  the  crime  as 
foimd  to  have  been  committed  from  the  evi- 
dence adduced  at  the  preliminary  hearing. 

The  foregoing  excerpts  of  the  record  dis- 
close that  the  defendant  failed  to  meet  the 
burden  resting  upon  him.  There  were  cir- 
cumstances under  which  the  amendment  was 
permissible,  and  the  presumption  must  ob- 
tain that  those  clrannstances  existed  until 
the  contrary  was  made  to  appear  on  the 
hearing  of  the  motion  to  quash  the  amended 
information.  Such  showing  Is  not  conclu- 
sive merely  because  tlie  preliminary  Infor- 
mation alleged  the  ownership  of  the  property 
to  be  in  a  person  with  a  different  name  than 
that  alleged  in  the  amended  information. 
[I]  Another  reason  appears.    It  is  evident 


from  the  pleadings  that  the  aUegations  of 
ownership  of  the  stolen  property  in  the  pre- 
liminary information  and  In  the  amended 
Information  in  the  district  court  were  not 
materially  variant  It  is  a  weU-established 
legal  principle  that  the  actual  condition  of 
the  legal  title  of  the  property  alleged  to  have 
been  stolen  is  immaterial  to  the  thief ;  so  far 
as  be  is  concerned,  one  may  be  taken  as  th© 
owner  who  is  in  peaceable  possession  of  the 
property  and  whose  possession  was  unlaw- 
fully disturbed  by  the  taking.  The  possessor 
of  the  goods  from  whom  the  thief  took  them 
may  therefore  properly  be  described  as  the 
owner  of  the  property  in  the  indictment  or 
information. 

[7]  The  preliminary  information  charged 
both  the  ownership  and  the  possession  of  the 
stolen  pr<¥erty  to  be  in  one  O.  L.  Packett 
In  addition  to  such  allegations,  and  as  fur- 
ther identifying  the  crime,  there  was  also 
an  allegation  that  the  property  was  stolen 
from  the  lease  of  C.  L.  Puckett  in  Nowata 
count}'.  The  allegation  of  ownership  thM*- 
fore  was  not  the  only  means  that  defendant 
had  of  identifying  the  offense  from  a  perusal 
of  the  preliminary  information.  He  was 
informed,  in  addition  to  ownership,  that  he 
was  charged  with  stealing  oats  m  the  actual 
possession  of  C.  L.  Puckett,  and  from  the 
lease  of  O.  I/.  Puckett  in  Nowata  coun- 
ty. Under  such  circumstances,  we  believe 
the  amendment  as  permitted  to  the  original 
information  did  not  materially  change  the 
crime,  for  the  reason  that  under  the  original 
information  as  filed  in  the  district  court  it. 
would  have  been  permissible  to  show  that 
Frank  Farbro  was  the  actual  owner  of  tlie 
property,  provided  the  additional  showing 
was  made,  as  it  was  In  this  case,  that  the 
property  stolen,  at  the  time  of  Its  taking, 
was  In  the  actual  possession  of  C.  L.  Puckett 
and  was  taken  from  his  leasehold  in  Nowa- 
ta county,  Okl.    25  Cyc.  p.  89. 

The  evidence  in  this  case  on  the  part  of 
the  state  clearly  establishes  the  guilt  of  the 
defendant,  and  discloses  that  in  the  com- 
mission of  the  larceny  as  charged  he  also  ' 
committed  the  graver  offense  of  burglar^-. 
The  punishment  Imposed  is  merited  by  the 
evidence. 

For  reasons  stated,  it  is  held  that  there 
was  no  error  in  permitting  the  information 
to  be  amended  hi  the  form  and  manner  in 
whi(di  It  was  amended  in  this  case,  and  that 
the  motion  to  quash  the  amended  informa- 
tion was  properly  overruled. 

The  Judgment  Is  afllnned. 

DOTLE,  P.  J.,  and  BESSBT,  J.,  concur. 
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JOHNSON  V.  STATE.    (No.  A-3703.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  16,  1922.) 

(ByXUbus  hv  iK«  Court.) 

1.  Indictment  and  Information  ^9l22(l)— In 
felony  casea  Information  must  oonform  to  evl- 
denoe  at  preliminary  hearing,  or,  If  that  Is 
waived,  then  with  the  preliminary  complaint. 
There  is  a  distinction  between  amendments 
to    infomataons    in-  misdemeanor    and    felony 
-cases.    In  the  latter  proaecations  the  informa- 
tion in  the  trial  court  is  baaed  upon  a  prelim- 
inary examination  or  waiver  thereof  by  defend- 
ant; in  the  former  no  preliminary  examination 
>•  allowed.    In  felony  cases  the  county  attorney 
is  authorized  to  file  an  information  in  the  trial 
■court  according  to  the  evidence  at  the  prelimi- 
nary hearing,  or,  if  one  is  waived  and  no  evi- 
dence is  taken,  then  according  to  the  charge  as 
contained  in  the  preliminary  complaint  or  in> 
formation. 

Z  Indlotment  and  Information  ^syieKI)— De< 
fondant  not  projudloed  by  amendmont  maklna 
Information  conform  wMk  avMenoo  at  pre- 
liminary   examination    or    preliminary   oo«> 
plaint. 
In  felony  cases  defendant  is  not  prejudiced 
by  an  amendment  to  the  information  in  the 
trial  court  which  merely  has  the  effect  of  mak- 
ing such  information  conform  to  the  facts  as 
disclosed  at  the  preliminary  examination,  if  a 
hearing  is  had,  or  to  conform  to  the  charge 
as  contained  in  the  preliminary  complaint  or  in- 
formation,  if   the   preliminary   examination  is 
waived  and  no  evidence  taken'. 

3.  Criminal  law  <8=>l  144(3)— Burden  is  on  de- 
fendant to  show  amendment  of  Information  is 
unavthorized. 

The  burden  is  upon  the  defendant  to  show 
that  the  amendment,  in  felony  cases,  is  tinau- 
thorized.  Unless  it  affirmatively  appears  from 
the  record  to  the  contrary,  this  oonrt  Mini  pre- 
sume that  the  proceedings  were  regular  and 
the  amendment  such  as  was  authorized  by  the 
preliminary  examination;  the  burden  is  on  the 
defendant  to  bring  a  case  on  appeal  which  in- 
cludes enough  of  the  proceedings  of  the  lower 
court  to  enable  this  court  to  pass  intelligently 
and  safely  upon  the  questions  presented. 

4.  Criminal  law  «=>404(2)— Forjiory  «:942— 
Circumstances  relating  to  purchase  of  goods 
with  forged  Instrument  held  admissible  to 
oonneet  defendant  with  tM  crime;  salt  of 
dothes  similar  to  that  purohasod  with  forged 
eheck  bold  admisslblo. 

For  circumstantial  evidence  held  to  have 
been  properly  admitted,  see  body  of  opinion. 

5.  Criminal  law  «s>»39(l),  945(1)— Now  trial 
not  granted  for  newly  discovered  evidenoe  up- 
on iBsafllclent  showliig  of  dillgeneo  and  whore 
■«t  likely  to  change  the  result. 

Applications  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  are  addressed  to 
the  discretion  of  the  trial  court.  Where  proper 
.diligence  is  not  shown  to  secure  the  alleged 
newly  discovered  evidence,  and  also  where  such 
evidence  would  not  likely  change  the  result  if 
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a  new  trial  should  have  been  granted,  no  error 
was  occasioned  in  overruling  the  motion. 

6.  Criminal  law  <8=»l  168(2)— Permitting  state's 
ovidenoe  In  chief  to  bo  introduced  in  rebuttal 
hoM  not  to  require  reversal. 

The  trial  court  permitted  evidence  in  chief 
to  be  introduced  in  rebattal.  In  view  of  other 
incriminating  evidence  against  the  defendant,  it 
is  helA  that  such  error  is  not  sufficiently  preju- 
dicial to  result  in  a  reversal  of  the  judgment. 

Ai^eal  from  District  Court,  Jefferson 
County;  Chum  Jones,  Judge. 

C.  M.  Johnson  was  convicted  of  forgpxy, 
and  he  appeals.    Affirmed. 

Baldwin  &  Snider,  of  Shawnee,  and  Cam- 
eron &  Walden,  of  Marietta,  for  plaintiff  In 
error.  ' 

S.  P.  Freeling,  Atty.  Geo.,  and  B.  I>.  Ful- 
ton, AsBt.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  It  is  first  contended  that  the 
trial  court  erred  in  overruling  the  demurrer 
of  plaintiff  in  error  to  the  information.  The 
demurrer  was  on  the  ground  that  the  In- 
formation did  not  charge  the  defendant  with 
an  offense  ag^ainst  the  laws  of  the  state  of 
Oklahoma. 

The  taiformatlon  was  filed  In  the  district 
court  of  Jefferson  county  on  the  8d  day  of 
September,  1910,  and  charged  the  defendant 
vrtth  committing  the'  crime  of  forgery  on  or 
about  the  25th  day  of  November,  1919.  By 
Interposing  the  demurrer  the  defendant  in- 
tended to  take  advantage  of  the  allegation 
as  to  the  time  the  offense  was  alleged  to 
have  been  committed  by  him  as  it  appeared 
from  the  face  of  the  information  that  the 
allegation  as  to  the  time  the  offense  was 
committed  was  some  two  months  subsequent 
to  the  date  on  which  the  Information  was 
filed,  and  therefore  alleged  an  Impossible 
date  for  Its  commission. 

After  the  defendant  had  pleaded  to  the 
original  Information  the  county  attorney  dis- 
covered the  error  In  the  date,  and,  by  leave 
of  court,  was  permitted  to.  amend  the  In- 
formation by  changing  the  allegation  as  to 
the  time  when  the  crime  was  committed 
from  the  25th  day  of  November,  1919,  to  the 
25th  day  of  November,  191S.  This  amend- 
ment had  the  effect  of  remedying  any  defect 
in  the  original  Information  as  to  the  date, 
and  rendered  the  demurrer  not  well  taken. 
RoUen  v.  State,  7  Okl.  Or.  678.  125  Pae. 
1087;  State  v.  Cooper,  81  Kan.  506,  8  Pac. 
429. 

Counsel  for  the  defendant  objected  to  and 
excepted  to  the  action  of  the  court  in  per- 
mitting the  amendment  to  be  made,  and  this 
action  constitutes  the  substance  of  the  al- 
leged error  presented  under  the  foregoing 
assignment.  While  the  amendment  to  the  in- 
formation as  ground  of  error  Is  not  proper- 
ly raised  by  the  assignment  "that  the  court 
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'TThat  he  lived  on  a  farm  about  a  mile  north 
of  Waurika;  that  in  October,  1918,  the  de- 
fendant, Charle;  Johnson,  had  been  to  see  the 
'witness  for  the  purpose  of  renting  his  farm 
for  the  ;ear  1919;  that  no  arrangements  were 
then  made,  but  on  Sunday,  the  24tb  day  of 
November,  1918,  the  defendant  again  appeared 
at  the  witness'  farm  and  stayed  all  night  with 
him  that  night,  and  on  the  morning  of  the  25th 
of  November,  1918,  defendant  again  came  to 
the  witness'  farm,  carrying  a  bundle  of  mer- 
chandise which  he  said  he  had  porchased  in 
Waurika  that  day.  And  the  witness  further 
testified  that  among  the  articles  in  the  bundle 
was  a  suit  of  boys'  clothing  which  be  described 
SB  a  gray  mixture.  The  witness  also  testified 
that  subsequent  thereto  he  went  to  the  store 
«f  O.  W.  Coker  &  Sons  in  Waurika  and  picked 
out  of  their  stock  the  particular  suit  of  dothes 
that  it  is  here  complained  of  was  erroneously 
admitted  in  evidence.  And  this  witness  also 
stated  that  this  suit  of  clothes  which  be  had  se- 
lected from  the  stock  of  O.  W.  Coker  &  Sons 
was  of  the  same  pattern  as  that  which  the  de- 
fendant brought  to  his  house  on  the  evening  of 
November  25,  1918." 

Thereafter,  when  the  defendant  was  a  wlt- 
nesa  in  bis  own  behalf,  be  was  presoited  on 
cross-examination  with  a  photograph  of  his 
wife  and  two  children,  which  defendant 
stated  was  taken  In  January,  1919,  at  Wan- 
rlica,  Okl.,  and  at  that  time  he  and  bis  family 
were  living  on  the  farm  of  the  witness 
Pbinn.  This  photograph  disclosed  tliat  the 
son  of  the  defendant  was  wearing  a  gray 
suit  of  clothes,  and  the  court  permitted  this 
photograph  to  be  Introduced  in  evidence  for 
the  purpose -of  inspection  by  the  Jury  to  com- 
pare the  suit  as  worn  by  the  defendant's 
son  with  tliat  as  identified  by  the  witnesses 
Mis.  Tucker  and  Mr.  Pbinn.  Tbe  admission 
of  this  photograph  is  also  contended  to  be 
-erroneous. 

We  cannot  agree  wltli  either  contention. 
This  evidence  was  competent  circumstantial 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  tbe  crime. 

[i]  It  is  also  contended  that  tbe  trial  court 
-erred  in  overruling  defendant's  motion  for 
a  new  trial,  based  on  the  ground  of  newly 
discovered  evidence.  Defendant  contends 
that  be  discovered  after  tbe  close  of  tbe  trial 
that  bis  wife  would  have  testified  if  called 
as  a  witness;  that  tbe  defendant  knew  noth- 
ing about  tbe  suit  of  clothes  that  tlielr  son 
was  wearing  when  tbe  photograph  was  tak- 
-en;  that  tbe  defendant  did  not  bring  said 
suit  of  clothes  to  their  borne,  and  that  she 
purposely  concealed  from  tbe  defendant  any 
knowledge  of  said  suit  of  clothes;  that  de- 
fendant is  unable  to  prove  these  facts  by  any 
other  witnesses,  aud  was  unable  to  have  his 
said  wife  at  tbe  trial,  and  did  not  know  that 
snch  evidence  would  be  introduced  by  tbe 
state  and  for  that  reason  was  unable  to  meet 
it;  and  that  if  a  new  trial  is  granted  bim  on 
this  ground  he  will  have  bis  said  wife  pres- 
ent at  tbe  trial.  This  motion  was  presented 
some  three  months  after  tbe  Judgment  bad 
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been  rendered,  was  beard  and  overmled  by 
the  court,  and  excepted  to  by  tbe  defendant 

Tbe  record  discloses  that  tbe  trial  of  this 
case  took  place  some  five  or  six  months  after 
the  preliminar}'  examination.  It  also  ap- 
pears from  tbe  examination  of  the  defendant 
that  he  knew  at  tbe  time  of  the  preliminary 
examination  that  among  tbe  articles  alleged 
to  have  been  procured  by  bim  on  tbe  forged 
check  was  a  suit  of  boys'  clothing.  Tbe  new 
evidence  sought  to  be  used  as  a  ground  for 
a  new  trial  is  that  of  tbe  defendant's  wife. 
If  the  defendant  bad  no  knowledge  of  this 
suit  of  clothes,  certainly  bis  wife  would 
have  been  tbe  first  person  he  would  have  In- 
quired of  concerning  it.  and  tbe  least  amount 
of  diligence  on  bis  part  would  have  resulted 
In  obtaining  some  sort  of  a  statement  from 
ber  relative  to  tbe  possession  of  this  suit 
of  clothes  by  her  and  tbe  boy.  Defendant 
seems  to  have  had  no  trouble  to  procure 
this  s^tement  after  his  conviction.  All 
through  the  transcript  of  defendant's  testi- 
mou}'  appear  statements  by  bim  that  he  and 
bis  wife  were  not  on  friendly  relations,  and 
be  endeavors  to  make  It  appear  that  his  wife 
was  trying  to  send  bim  to  the  penitentiary 
for  tbe  purpose  of  getting  the  custody  of 
tbeir  two  children  In  a  divorce  proceeding 
wblcb  tbe  defendant  bad  theretofore  insti- 
tuted against  bis  wife.  It  is  a  remarkable 
circumstance,  therefore,  that  after  tbe  wife 
had  secured  the  very  thing  defendant  bad 
contended  she  was  after,  to  wit,  his  conylc- 
tlon  for  a  felony,  that  she  would,  if  she  bad 
ever  held  any  animosity  against  him,  then 
been  willing  to  come  to  his  rescue,  and  at 
tbp  same  time  brand'  herself  as  a  woman 
without  sympathy  or  mercy. 

Therefore,  if  on  a  new  trial  tbe  wife  of 
tbe  defendant  should  be  permitted  to  testify 
to  tbe  matters  and  things  set  up  In  tbe  mo- 
tion, we  are  inclined  to  believe  it  would  have 
very  little  weight  with  tbe  Jury,  and  for  that 
reason  would  not  be  likely  to  change  tb^ 
result,  as  there  is  ample  evidence  In  this 
record,  without  the  Identification  of  the  suit 
of  clothes  worn  by  the  son  of  defendant,  to 
Justify  Ills  conviction. 

[I]  It  is  also  contended  that  the  trial  court 
erred  In  permitting  the  state  to  Introduce 
certain  Incompetent  evidence  In  rebuttal. 
When  the  defendant  was  a  witness  he  was 
asked  on  cross-examination  If  on  November 
25,  1918,  and  at  tbe  time  be  passed  tbe 
forged  check  to  G.  W.  Coker  &  Sons,  he  had 
not  also,  in  said  store,  to  Mrs.  Phelan,  a 
clerk  therein,  presented  another  check  drawn 
on  the  First  National  Bank  of  Addington 
for  $35,  with  a  request  that  she  cash  tbe 
same  for  bim.  Defendant  denied  any  such 
occurrence,  and  in  rebuttal  Mrs.  Phelan  was 
called  as  a  witness  and  testified  substan- 
tially that  tbe  defendant  was  in  the  store 
at  that  time  aud  presented  ber  with  such  a 
check  and  requested  that  she  cash  it,  and 
that  she  refused  to  do  it. 
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This  evidence  properly  should  have  been 
introduced  In  chief,  as  It  was  competent  for 
the  purpose  of  locating  the  defendant  at  the 
scene  of  the  crime  at  the  time  of  Its  com- 
mission. We  do  not  believe,  however,  that 
its  admission  In  rebnttal  was  such  error  as 
should,  in  view  of  the  other  Incriminating 
evidence  against  defendant,  result  in  a  re- 
versal of  this  judgment. 

Other  alleged  errors  are  complained  of. 
We  have  carefully  examined  the  record  with 
respect  to  these  assignments,  and  conclude 
that  they  are  either  without  substantial  mer- 
it or  else  not  supported  by  the  record.  TBft 
defendant  was  accorded  a  fair  and  impar- 
tial trial,  was  given  as  wide  a  latitude  in 
the  presentation  of  evldoice  as  the  law 
would  allow,  and  tn  our  opinion  hU  guilt 
was  clearly  established. 

The  Judgment  is  affirmed. 

DOYLB,  P.  J.,  and  BESSEY,  J.,  concur. 


BROWN  V.  STATE.     (No.  A-3798.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
21.  1922.) 

(Byllalm*  hjt  the  Court.) 
EvIdMoa  held  suffloiont  to  support  oonviction 
of  grand  larceny. 
In  a  prosecution  for  grand  larceny,  evi- 
dence considered,  and  heid  sufficient  to  support 
the  conviction,  and  that  no  reversible  error  was 
committed  on  the  trial. 

Appeal  from  District  Court,  Jackson  Coun- 
ty ;  Frank  Mathews,  Judge. 

C.  M.  Brown  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Aflirmed. 

S.  B.  Garrett,  of  Altus,  for  plalntlfl  in 
error. 

The  Attorney  General  and  E.  L.  Pulton, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  riainUff  in  error,  0.  M. 
Brown,  was  convicted  on  a  charge  of  grand 
larceny,  and  was  sentenced  to  be  imprisoned 
in  the  penitentiary  for  a  term  of  two  years. 
From  the  Judgment  an  appeal  was  taken  by 
filing  In  this  court  on  June  21,  1920,  a  peti- 
tion in  error  with  case-made.  No  brief  has 
been  filed  and  no  appearance  made  on  bchait 
of  plaintiff  In  error  in  this  court.  When  the 
case  was  called  on  the  assignment,  it  was 
submitted  on  the  record. 

The  Information  charges  the  theft  of  750 
pounds  of  seed  cotton,  of  the  value  of  $134.- 
45,  the  personal  property  of  I.  V.  Pcnder- 
grass.  The  evidence  for  the  state  to  support 
the  all<»gatlons  of  the  informahon  Is  undis- 
puted.    The   information    is   sufficient,    and 


the  instructions  of  the  ooort  fully  cover  the 
law  of  the  case.  Finding  no  prejudicial  er- 
ror in  the  record,  the  Judgmnnt  of  the  lower 
codft  Is  affirmed. 

MATSON  and  BESSEY,  JJ.,  concur. 


BAMBERGER   ELECTRIC  R.  CO.  et  al.  v. 

PUBLIC    UTILITIES    COMMISSION 

OF  UTAH.    (No.  3738.) 

(Supreme    Court    of    Utah.     Jan.   17,    192a> 

1.  Railroads  <e=s>94(3) —Statute  ragulatlng 
grade  crossings  applies  only  to  publlo  cross- 
ings. 

The  provisions  of  Comp.  Laws  1917,  §  4811, 
giving  the  Public  Utilities  Commission  the  right 
to  refuse  Or  permit  railroad  crossings,  and  to 
prescribe  the  conditions  under  which  such 
crossings  can  be  installed,  manifestly  relate 
entirely  to  public  crossings. 

2.  Public  Service  CommlsslORt  ^=»35— Finding 
on  undisputed  evldsncs  admitting  but  pn«  ln< 
ferenos  Is  conclusion   of  law. 

Though  the  court  is  ordinarily  bound  by 
the  findings  of  the  Public  Utilities  Commission 
when  the  evidence  is  conflicting  or  admits  of 
more  than  one  Inference,  the  findings  by  the 
Commission  on  undisputed  evidence  which  ad- 
mits of  but  one  inference  is  a  mere  conclusion 
of  law,  not  binding  on  the  court. 

3.  Railroads  ^=394(3)— Evidence  held  to  show 
crossing  was  private  and  not  public. 

Evidence  at  a  hearing  before  the  Public 
Utilities  Commission,  showing  that  an  existing 
highway  had  been  vacated  by  the  county  and 
a  new  one  laid  out  which  crossed  an  electrie 
railroad  track  on  a  bridge,  and  that  the  land 
in  the  old  highway  bad  been  conveyed  to  tb* 
adjoining  landowners  or  other  railroad  com- 
pany, but  that  the  railroad  company  had  main- 
tained a  crossing  on  the  old  highway  line 
under  an  agreement  with  two  landowners  ad- 
joining the  tracks  at  that  point,  held  to  show 
conclusively  that  the  crossing  maintained  was 
a  private  crossing  and  not  a  pnbUc  one. 

4.  Railroads  <S=>94(3)— Test  of  public  and  pri- 
vate crossing  stated.   ' 

A  road  or  crossing  may  be  public,  though 
it  can  be  used  by  few  persons  only,  the  test 
being  whether  any  one  who  has  occasion  to 
use  the  crossing  could  object  to  its  obstruction 
by  the  railroad,  in  which  event  the  crossing  is 
public,  or  whether  such  objection  could  be 
made  only  by  certain  persons,  in  which  case 
the   crossing  is   private.i 

5.  Railroads    €=>99(S)— Commission's   author- 
ity to  investigate  crossing  accidents  and  to 
make    oriters    does    not    authorize    olosing 
crossing. 

The  authority  given  the  Public  Utilities 
Commission  by  Comp.  Laws  1917,  {  4812,  to 
investigate  railroad  crossing  accidents  and  to 
make  such  orders  with  respect  thereto  as 
seem  just  and  reasonable  does  not  authorize 


9Por  other  cases  sae  same  topic  and  KET-NUMIIER  In  all  Key-Numbered  Uigesu  and  Indezea 
»  Wilson  V.  Hull,  7  Utoh,  90,  24  Pac.  798 ;  Schettler  v.  Lynch,  23  Utah,  305,  64  Pac  955. 
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the  Commission  to  make  an  order  after  soch 
investigation  dosing  a  crossing,  since  the  an- 
tbority  to  close  crossings  is  spedficaUy  covered 
by  section  4811. 

6.  Eminent  domain  <8=3t00(6),  101(2)— Owner 
of  private  rights,  Injured  by  ehange  or  dis- 
cotttinuanoe  of  highway.  Is  entitled  to  dam< 
ages. 

Though  the  state  may  change,  discontinue, 
«r  alter  public  highways  or  crossings  without 
the  consent  of  those  affected,  if  such  change 
results  in  damage  to  private  interests,  com- 
pensation must  be  made  to  the  parties  dam- 
aged. > 

7.  Railroads  i@=>94(3)— Pormlssive  nse  does 
not  make  private  orossing  a  public  one. 

The  fact  that  a  private  crossing  over  a  rail- 
road track  was  used  by  those  having  occasion 
to  do  business  with  owners  thereof  does  not 
make  the  crossing  a  public  one,  since  such  use 
was  permissive  only. 

8.  Railroad*  (9s»99( 1 1)— Commission's  pawor 
over  private  crossings  not  determinable  on 
review  of  order  oiosing  highway  crossing. 

On  review  of  as  order  of  the  Public  Service 
Commission  closing  a  highway  crossing  over  an 
electric  railway  track,  which  was  based  on  an 
erroneous  finding  that  the  crossing  was  a  pub- 
lie  one,  the  court  need  not  determine  the  rights 
of  the  Oommission  with  respect  to  the  private 
crossing,  aince  it  is  not  to  be  assumed  the 
Cmnmission  would  have  made  the  same  order 
if  it  had  found  that  the  crossing  in  question 
was  private. 

Ai^Ucatlon  by  the  Bamberger  SOeotrlc 
Railroad  Company  and  others  for  a  writ  of 
review  against  the  Public  Utllltlea  Commis- 
•ioB  of  Utah.  Writ  issued,  and  order  of  fhe 
Commission  annulled. 

De  Vine,  Howell,  Stine  &  UwiUiam  and 
A.  W.  Agee,  all  of  Ogden,  for  plaintiff  Ball- 
road  Company. 

David  J.  Wilson,  Oo.  Atty.,  of  Ogden,  for 
other  plaintitTs. 

Harrey  H.  Cluff,  Atty.  Oen.,  and  W.  Hal 
Farr,  Asst.  Atty.  Gen.,  for  ?ubUc  Utilities 
•Gommissioin. 

FRICE,  X  The  plaintiffs  filed  an  appli- 
cation in  this  court,  praying  for  a  writ  of 
xevlew  against  the  Public  Utilities  Commis- 
sion of  Utah,  hereinafter  called  Commission. 
In  the  application  various  grounds  are  al- 
leged why  the  Commission  acted  without  or 
In  excess  of  Its  authority  or  Jurisdiction  In 
making  a  certain  order  in  which  the  Commis- 
siou  ordered  a  certain  railroad  crossing  va- 
cated and  discontinued,  to  which  crossing 
more  particular  reference'wlU  hereinafter  be 
made.  A  writ  as  prayed  for  was  duly  Issued, 
and  the  Commission  has  duly  certified  the 
proceedings  to  this  court. 

The  questions  arising  upon  the  application 
have  been  duly  argued  and  submitted  on  be- 
half  of   the  plaintiffs   by    their   respective 
counsel  and  on  behalf  of  the  Commission  by  I 
the  Attorney  General  of  this  state. 


The  circumstances  upon  whldi  the  proceed- 
ings of  the  Commission  are  based,  briefly 
stated,  are  as  follows: 

On  July  28,  1021,  the  Commission,  upon  Its 
own  motion  or  InitiatiTe,  issued  the  follow- 
ing order: 

"It  appearing  that  on  July  5,  1921,  an  acci- 
dent occurred  at  a  grade  crossing  over  the 
tracks  of  the  Bamberger  Electric  Bailroad 
Company  about  three  miles  south  of  Ogden, 
Utah,  commonly  known  as  Jacobs  crossing;  and 
it  further  appearing  that  said  grade  crossing 
is  claimed  to  be  dangerous  to  traffic:  Now 
therefore,  upon  motion  of  the  Commission,  it 
is  ordered  that  the  Commission  institute  an  in- 
vestigation with  a  view  of  eliminating  the 
danger  of  said  crossing." 

The  Commission  further  ordered  where  the 
hearing  would  be  had,  and  that  notice  be  du- 
ly served  and  published  as  required  by  stat- 
ute. The  order  and  the  proceedings  based 
thereon  were  conducted  pursuant  to  Comp. 
Laws  Utah,  191T,  f  4812,  which  reads  as  fol- 
lows: 

"The  Commission  shall  investigate  the  cause 
of-  all  accidents  occurring  within  this  state  upon 
the  property  of  any  public  utility,  or  directly  or 
indirectly  arising  from  or  connected  with  its 
maintenance  or  operation,  resulting  in  loss  of 
life  or  injury  to  persons  or  property,  and  re- 
quiring, in  the  Judgment  of  the  Commission,  in- 
vestigation by  it,  and  shall  have  the  power  to 
made  such  order  er  recommendation  with  re- 
spect thereto  as,  in  its  Judgment,  may  seem 
Just  and  reasonable;  provided,  that  neither  the 
order  or  recommendation  of  the  Commission 
nor  any  acddent  report  filed  with  the  Commis- 
sion shall  be  admitted  as  evidence  in  any  ac- 
tion for  damage  based  on  or  arising  out  of  the 
loss  of  life  or  injury  to  person  or  property  in 
this  section  referred  to.  Every  public  utility 
is  hereby  required  to  file  with  the  Commission, 
under  such  rules  and  regulations  as  the  Com- 
mission may  prescribe,  a  report  of  each  acd- 
dent so  occurring  of  such  kinds  or  dasses 
as  the  Commission  may  from  time  to  time 
designate." 

Notice  of  the  order  was  duly  served  and 
published  as  provided  In  the  order,  and  the 
parties,  without  filing  pleadings  of  any  kind, 
appeared  before  the  Commission,  and  a  some- 
what protracted  hearing  was  had,  at  whidi 
much  evidence  was  produced  to  which  refer- 
ence will  hereinafter  be  made,  and  which,  it 
seems  to  us,  went  far  beyond  anything  con- 
templated by  the  Commission  in  its  order. 

After  the  evidence  was  completed,  two  of 
the  Commissioners,  constituting  a  majority, 
made  findings  and  entered  an  order,  which, 
BO  far  as  material  here,  Is  as  follows: 

"The  Commission,  being  ai^sed,  finds: 
"That  the  crossing  in  question,  known  as 
.Tacobs  Crossing,  is  a  crossing  of  a  public  high- 
way by  a  double  track,  interurban  dectric 
railroad,  as  illustrated  by  Exhibit  3,  attached 
hereto  and  made  a  part  hereof; 
"That  on  this  crossing,  on  July  5,  1921,  a 
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north-bound  electric  car  ran  over  and '  killed 
four  adults,  vho  were  attemptir.g  to  cross  in 
a  Ford  automobile;  and  that  about  2  years 
prior  thereto,  two  persons,  riding  in  a  Ford 
automobile,  were  killed  by  a  south-bound  Bam- 
berger Electric  car,  at  this  crossing. 

"The  Commission  further  finds  that  said 
crossing  is  dangerous  to  traffic  and  should  be 
abolished;  and  that  in  lieu  thereof  as  a  road- 
way, the  present  arm  of  the  road  going  to  the 
Brockbank  house  should  be  continued  south, 
parallel  to  the  railroad  tracks,  approximately 
130  feet,  to  a  junction  with  the  State  High- 
way west  of  the  viaduct;  the  roadway  to  be 
graded  at  present  16  feet  wide;  right  of  way 
to  be  furnished  free  by  the  Bamberger  Slec- 
trie  Railroad  Company,  of  such  width  as  to 
permit  of  a  graded  highway  20  feet  wide.  The 
construction  of  said  continuation  shall  be  un- 
dertaken by  the  Bamberger  Electric  Railroad 
Company,  and  the  cost  of  said  construction 
sliall  be  diyided,  two-thirds  to  the  Bamberger 
Klectric  Railroad  Company  and  one-third  to 
Weber  county." 

One  of  the  Commissioners  dissented  from 
the  findings  and  from  the  order  upon  the 
ground  that  the  evidence  does  not  warrant 
the  findings  that  the  crossing  is  a  public 
crossing,  and,  further,  that  the  Commission 
Ig  without  jurisdiction. 

The  plaintiffs,  in  due  time,  and  in  accord- 
ance with  the  statute,  made  application  for 
a  rehearing,  which  was  denied,  and  hence 
this  application  for  a  writ  of  review. 

The  plaintiffs  assail  the  jurisdiction  of 
the  Commission  upon  various  grounds.  The 
principal  and  most  important  ground,  how- 
ever, is  that  the  evidence  is  conclusive  that 
the  crossing  In  question  Is  a  private  cross- 
ing, and  Is  jnaintained  for  the  convenience 
and  benefit  of  plaintiifs  Brodcbank  and  Ja- 
cobs. 

The  crossing  was  originally  put  In  by  the 
railroad  company  for  the  convenience  of 
Brockbank  and  one  Jarrell,  who  was  the 
predecessor  In  interest  of  the  plaintiff  Ja- 
cobs. We  shall  hereinafter  only  refer  to  Ja- 
cobs, since  he  has  succeeded  to  all  the  rights 
of  Mr.  Jarrell,  and  hence  the  latter  requires 
no  further  consideration  in  this  opinion. 

We  remark  that  although  the  proceeding 
was  instituted  hy  the  Commission  upon  its 
own  motion  pursuant  to  the  provisions  of 
section  4812,  which  we  have  herein  set  forth 
in  full,  nevertheless  the  Con^mission's  juris- 
diction is  now  sought  to  be  sustained  by  the 
Attorney  General  under  the  provisions  of 
section  4811^ which  we  here  Insert  in  full: 

"No  track  or  any  railroad  shall  be  construct- 
ed across  a  public  road,  highway,  or  street  at 
grade,  nor  sbalf||tie  track  of  any  railroad  cor- 
poration be  constructed  across  the  track  of  any 
other  railroad  or  street  railroad  corporation  at 
grade,  nor  shall  the  track  of  a  street  railroad 
corporation  be  constructed  across  the  track  of 
a  railroad  corporation  at  a  grade,  without  hav- 
ing first  secured  the  permission  of  the  Com^ 
mission;  provided,  that  this  subsection  shall 
not  apply  to  the  replacement  of  lawfully  ex- 


isting tracks.  The  Commission  shall  have 
the  right  to  refuse  its  permission  or  to  grant 
it  upon  snch  terms  and  conditions  as  it  may 
prescribe. 

"The  Commission  shall  have  the  exclusive 
power  to  determine  and  prescribe  the  manner, 
including  the  particular  point  of  crossing  and 
the  terms  of  installation,  operation,  mainte- 
nance, use,  and  protection  of  each  crossing  of 
one  railroad  by  another  railroad  or  street  rail- 
road, and  of  a  street  railroad  by  a  railroad, 
and  of  each  crossing  of  a  public  road  or  high- 
way by  a  railroad  or  street  railroad,  and  of  ft 
street  by  a  railroad  or  vice  versa,  and  to  alter 
or  abolish  any  such  crossing,  and  to  require,, 
where  in  its  judgment  it  would  be  practicable, 
a  separation  of  grades  at  any  such  crossing 
heretofore  or  hereafter  established,  and  tO' 
prescribe  the  terms  upon  which  such  separation 
shall  be  made  and  the  Moportions  in  which  the 
expense  of  the  alteration  or  abolition  of  such 
crossings  or  the  separation  of  such  grades  shall 
be  divided  between  the  railroad  or  street  rail- 
road corporations  affected,  or  between  such 
corporations  and  the  state,  county,  municipal- 
ity, or  other  public  authority  in  interest. 

"Whenever  the  Commission  shall  find  that 
public  convenience  and  necessity  demands  the 
establishment,  creation,  or  construction  of  a 
crossing  of  a  street  or  highway  over,  under,  or 
upon  the  tracks  or  lines  of  any  public  utility, 
the  Commission  may  by  order,  decision,  rule, 
or  decree  require  the  establishment,  construc- 
tion, or  creation  of  such  crossing,  and  said 
crossing  shall  thereupon  become  a  public  high- 
way and  crossing." 

[1]  Quite  apart  from  the  fact  that  the  sec- 
tion was  not  applicable  to  "existing  tracks" 
at  the  time  of  the  passage  of  the  act,  March, 
1917,  a  mere  cursory  reading  of  section  4811 
will,  we  think,  convince  any  one  that  its  pro- 
visions relate  entirely  to  public  crossings. 
Such  was  the  construction  given  It  by  the 
Commission  itself,  and  hence  it  made  a  find- 
ing that  the  crossing  In  question  is  a  public 
crossing. 

The  plaintiffs,  however,  contend  that  the 
crossing  in  question  Is  a  mere  private  cross- 
ing, and  that  for  that  reason  the  Commis- 
sion had  not  the  power  to  direct  that  it  be 
discontinued,  and  hence  the  order  made  by 
it  is  in  excess  of  its  jurisdiction.  To  that  ef- 
fect is  the  holding  of  the  Supreme  Court  of 
Kansas  under  a  statute  similar  to  ours. 
Union  Pac.  B.  R.  Co.  v.  Utilities  Com.,  M 
Kan.  667,  158  Pac.  863.  For  the  reasons 
hereinafter  stated,  however,  it  is  not  now 
necessary  to  decide,  and  we  do  not  decide, 
what  jurisdiction  or  power  the  Commission 
has  over  private  crossings  in  so  far  as  it  may 
affect  only  the  public  utility. 

[2]  In  this  connection  the  Attorney  Gen- 
eral, however,  contends  that  In  view  that 
the  Commission  has  found  that  the  crossing 
In  question  Is  a  public  crossing  if  that  find- 
ing is  supported  by  any  substantial  evidence 
the  finding  is  binding  upon  us.  While  it  is 
true  that  where  there  is  a  conflict  in  the  evi- 
dence relative  to  any  material  fact,  or  where 
conflicting  Inferences  may  be  drawn  from 
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the  evidence  with  .respect  to  such  fact,  we,  |  structed  and  la  maintained  by  Uie  railroad 


ordinarily,  are  bound  by  the  findings  of  the 
Commission,  yet  where,  as  here,  the  evidence 
iB  without  dispute  respecting  the  cliaract« 
and  use  of  the  crossing  in  question,  then  the 
question  of  whether  such  crossing  is  a  public 
or  private  crossing  is  a  l^^al  one,  and  must 
be  determined  from  the  undisputed  evidence. 
The  ftnrting  of  the  Commission  in  this  case  is 
therefore  a  mere  condnslon  of  law  deduced 
from  the  imdispnted  facts. 

In  view  of  Avhat  tias  just  Item  said  it  be- 
comes necessary  for  ns  to  review  the  evi- 
dence, >and  from  it  determine  whether  in  law 
the  crootring  in  question  is  a  public  or  private 
crossing.  It  is  necessary  to  do  this  in  order 
to. determine  whether  the  Commission  had 
Inrlsdlctlon  to  make  the  order  in  question. 

In  order  to  hdp  the  reader  to  a  better  un- 
derstanding of  the  real  situation  and  to  make 
dearer  the  character  and  purpose  of  the 
crossing  in  question  we  here  insert  a  sketch 
Of  the  crossing  and  the  immediate  surround- 
ings. 


The  broken  parallel  lines  marked  "AH"  on 
the  sketch  Indicate  the  original. highway  as 
It  was  located  and  used  before  and  at  the 
time  the  electric  railway  marked  "ERR"  was 
constructed,  which  highway  was  vacated  and 
abandoned  by  the  county  commissioners  of 
Weljer  county.  The. parallel  lines,  including 
the  dotted  lines,  marked  "PH,"  Indicate  the 
highway  as  It  was  located  after  the  original 
highway  marked  "AH"  was  vacated  and 
abandoned:  The  point  marked  "V  Indicates 
the  overhead  crossing  over  fhe  railroad 
tracks  which  is  21  feet  above  the  top  of  the 
rafls.  The  original  highway  was  abcmdoned 
and  the  present  one  established  in  order  to 
avoid  the  original  grade  crossing  at  the  point 
marked  "PC."  The  point  marked  "PC"  is 
the  crossing  in  question,  which  was  am- 


company  for  the  use  and  beneSt  of  the  plain- 
tiffs Brockbank  and  Jacobs.  The  small  black 
square  marked  "B"  Indicates  the  home  of 
the  plaintiff  Brockbank,  while  the  other 
small  black  square  marked  "J"  indicates  the 
home  of  plaintiff  Jacobs.  The  lines  from 
the  crossing  "PC"  to  "B"  and  "J"  merdy 
show  the  roads  leading  from  the  crossing  to 
the  houses  of  Brockbank  and  Jacobs.  The 
other  lines  on  the  sketdi  have  no  material 
bearing  upon  the  question  involved  here,  and 
need  no  spedal  mention; 

The  evidence  is  undisputed  that  at  a  large 
expense  to  tlie  railroad  company  It  acquired 
snffidoit  land  by  purchase  to  locate  the  pres- 
ent highwav  marked  "PH";  that  upon  ac- 
quiring the*land  and  after  constructing  the 
overhead  crossing  and  pladng  the  new  high-, 
way  In  a  condition  for  public  travel  the  coun- 
ty commissioners  of  Weber  county  passed  a 
resolution  vacating  and  abandoning  the  old 
highway.  Including  the  point  where  the  rail- 
road crosses  at  "PC,"  and  at  the  same  time 
the  commissioners  accepted  and  established 
the  new  highway  marked  "PH"  as  a  public 
hi^way.  The  evidence  also  shons,  as  indi- 
cated by  tbe  overhead  crossing,  that  the  rail- 
road tracks  are  laid  in  a  somewhat  deep  cut 
at  the  point  of  the  overhead  crossing,  whidi 
cut  extends  northerly  towards  the  crossing 
marked  "PC."  However,  at  the  place  where 
the  'crossing  is  located  there  is  a  fill  and  the 
tracks  were  elevated  considerably  above  the 
natural  surface  of  the  ground.  The  plain- 
tiffs Brockbank  and  Jacobs,  however,  de- 
manded a  passable  crossing  at  that  point  so 
that  they  would  have  convenient  ingress  and 
egress  to  and  from  the  public  highway  as  lo- 
cated after  the  original  was  vacated  and 
abandoned.  To  accomplish  that  purpose  the 
railroad  company  filled  in  dirt  west  of  the 
crossing  and  also  -east  of  the  tracks  so  as 
to  make  the  crossing  passable  for  Brockbank 
and  Jacobs.  The  crossing  as  constructed, 
that  Is,  the  railroad  tracks,  are^  however, 
still  higher  than  the  roadway  on  both  sides 
of  the  tracks,  so  that  in  going  over  the  cross- 
ing from  dther  side  it  is  necessary  to  ascend 
to  pass  over  the  tracks. 

After  the  original  highway  was  vacated 
and  abandoned  the  commissioners  of  Weber 
county  conveyed  by  quitclaim  deed  the  strip 
of  ground  occupied  by  the  old  highway  to 
the  respective  owners  of  the  adjacent  lands, 
and  in  the  same  manner  conveyed  the  strip 
inside  of  the  railroad  right  of  way,  including 
that  part  where  the  crossing  marked  "PC" 
is  located,  to  the  railroad  company  and  the 
title  to  that  strip  Is  now  vested  in  the  rail- 
road company  and  in  the  respective  parties 
aforesaid.  Weber  county  disclaims  all  right 
or  interest  in  or  to  any  part  of  the  aban- 
doned highway,  including  that  part  which 
constitutes  the  crossing,  and  has  done  so 
during  all  of  the  time  since  the  old  highway 
was  abandoned  and  the  new  one  established. 
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'wlildi  was  more  fhan  10  years  preceding 
the  bearing. 

It  was  also  made  to  appear  that  plaintiffs 
Bro<^bank  and  Jacobs  bave  somewhat  ex- 
tensive orchards  on  their  farms,  from  which 
they  produce  considerable  fruit  for  marlset, 
and  that  during  overy  season  those  who  may 
desire  to  purchase  fruit  from  them  use  the 
crossing  in  question  to  pass  to  and  from  their 
farms,  and  that  the  crossing  can  be  and  is 
used  at  any  time  by  anyone  who  may  desire 
to  call  at  their  homes  and  transact  any  busi- 
ness with  them;  that  it  is  not  and  cannot 
be  used  for  any  other  purpose,  since  there 
is  no  outlet  therefrom ;  that  they  themselves 
use  it  constantly  as  a  matter  of  convenience 
to  pass  to  and  from  their  home^to  the  pub- 
lic highway;  that  their  children  pass  over 
.the  crossing  in  question  in  going  to  and  in 
returning  from  the  public  school,  which  Is 
located  near  the  public  highway  some  dis- 
tance northerly  fTorii  the  crossing  In  ques- 
tion ;  that  Jacobs  owns  an  orcharfl  lying  east 
of  the  railroad  track  at  the  point  marked 
"X"  on  the  sketch,  which  Is  reached  by  him 
by  passing  over  the  crossing  In  question. 

It  was  also  shown  that  within  the  last 
two  .years  Jwo  accidents  had  occurred  at  the 
crossing  in  question  by  collisions  between 
trains  on  the  electric  railroad  and  automo- 
biles in  attempting  to  cross  the  railroad  track 
at  the  crossing  marked  "PC."  In  the  first 
accident  two  persons  were  killed  in  attempt- 
ing to  cross  the  tracks  with  an  automobile, 
one  of  whom  was  Mr.  Brockbank,  the  hus- 
band of  Mrs.  Brockbank,  who  nows  owns  and 
occupies  the  farm,  and  at  the  second  acci- 
dent four  persons  were  killed  while  attempt* 
Ing  to  cross  the  railroad  tracks  in  an  auto- 
mobile. The  first  collision  occurred  between 
the  automobile  and  a  trolley  car  passing 
southerly  while  the  latter  collision  occurred 
between  the  automobile  .and  a  trolley  car 
passing  northerly.  lu  the  latter  accident  the 
persons  who  were  killed  were  leaving  the 
farms  of  plaintiffs  Brockbank  and  Jacobs, 
where  they  had  called  on  business. 

It  was  also  shown  that  for  the  convmience 
of  Brockbank  and  Jacobs  and  the  railroad 
company  cattle  guards  were  placed  on  both 
sides  of  the  crossing  to  keep  cattle  from 
straying  onto  the  railroad  right  of  way  and 
tracks.  There  is  no  evidence,  however,  re- 
specting the  number  of  cattle  that  pass  from 
time  to  time  over  the  crossing.  The  evidence 
is  clear,  however,  that  the  general  public 
has  not  used  the  crossing,  and  that  it  was 
not  Intended  as  a  crossing  for  general. use, 
although  it  can  be  used  by  any  one  who  de- 
sires to  transact  business  with  Brockbank 
and  Jacobs. 

The  evidence  is  also  to  the  effect  tliat 
while  the  crossing  is  dangerous  it  is  no  more 
so  than  many  of  the  other  private  crossings, 
more  than  SO  in  number,  between  Salt  Lake 
i'ity  and  Ogden. 

Both  Mrs.  Brockbank  and  Mr.  Jacobs  vig- 


orously object  to  the  abandoning  or  chang- 
ing of  the  crossing  in  question.  Both  con- 
tend that  it  would  seriously  Inconvenience 
them  and  would  greatly  decrease  the  valiie 
of  their  farms.  In  fact  Jacobs  testified  that 
it  would  depreciate  the  value  of  his  farm  to 
the  extent  of  $10,000. 

The  evidence  Is  also  to  the  effect  that,  if 
the  crossing  were  discontlnned  as  ordered 
by  the  Commission,  and  plaintiffs  Brockbank 
and  Jacobs  were  compelled  to  pass  souther- 
ly along  the  railroad  right  of  way  to  the 
overhead  crossing,  while  they  would  escape 
the  danger  Incident  to  the  present  crossing, 
nevertheless  their  children,  In  passing  to  and 
from  school,  would  encounter  great  dangrer 
from  the  numerous  automobiles  which  con- 
stantly pass  to  and  fro  over  the  present  high- 
way, and  that  It  would  Increase  the  distance 
to  school  practically  one-half  mile,  and 
would  in  many  other  respects  greatly  incon- 
venience them,  and  would  affect  the  value  of 
their  fruit  farms. 

We  have  been  thus  specific  respecting  the 
evidence  for  two  reasons:  (1)  To  show  the 
character  and  use  of  the  crossing;  and  (2) 
that  if  the  crossing  be  held  a  public  crossing, 
as  the  Commission  found,  plaintiffs  Brock- 
bank and  Jacobs  have  such  an  interest  in 
its  maintenance  as  may  entitle  them  to  com- 
pensation under  our  Constitution  In  case 
they  would  suffer  substantial  damages  by 
reason  of  having  the  crossing  discontinued 
without  their  consent. 

[3]  The  question  therefore  is.  Is  the  cross- 
ing a  public  or  a  private  crossing?  If  it  is 
possible  to  make  evident  the  real  intention 
of  the  parties  to  a  transaction  by  their  acta 
and  conduct,  it  seems  to  us  that  there  Is  no 
room  for  any  doubt  that  in  this  case  all  the 
parties  concerned.  iucluUing  Weber  county, 
manifestly  Intended  to  vacate  and  abandon 
the  old  highway  as  it  then  existed  and  In  its 
place  to  locate  and  establish  a  new  one. 
This  intention  was  manifested  In  many  ways. 
'The  old  highway  was  formally  vacated, 
which  was  followed  by  conveying  the  strip 
of  ground  over  which  it  passed  and  by  a 
complete'  abandoniucnt  of  its  use.  Moreover, 
a  new  highway  was  located,  constructed, 
and  thereafter  used  instead  of  the  old  one. 
Again,  that  portion  which  is  now  occupied  by 
the  crossing  In  question  was  Included  In  the 
order  of  vacation,  and  the  ground  was  con- 
veyed to  the  railroad  company,  which  now 
has  title  thereto  subject  to  the  rights  of  those 
using  the  crossing.  The  crossing  was  there- 
after constructed  by  virtue  of  an  agreement 
between  Brockbank  and  Jacobs,  and  for  their 
coaveuience  and  benefit,  and  for  the  convenl- 
aice  and  benefit  of  any  one  else  who  might 
use  it  as  hereinbefore  stated.  Can  any  one 
doubt  that  if  Brockbank  and  Jacobs  should 
desire  to  fence  along  the  margin  Of  their 
lands,  and  thus  shut  off  ingress  and  egress 
to  and  from  their  farms,  that  the  public  or 
any  one  else  could  legally  complain?    Again, 
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If  by  agreement  between  Brockbank  and  Ja- 
cobs on  tbe  one  hand  and  tbe  railroad  com- 
pany upon  the  other  the  railroad  company 
would  fence  along  the  easterly  margin  of  Its 
right  of  way  and  place  a  gate  there  with  a 
lotk  to  which  only  Brockbank  and  Jacobs 
had  keys,  so  that  they  alone  conid  pass  over 
ttie  CTOORlng,   could  any  one  of  the  general 


dence  of  a  dedication  thereof  for  pabllc  as* 
as  a  highway." 

In  (jttlveston.  etc.,  Rjir.  Co.  v.  Baudat,  su- 
pra. It  is  held  that  where  a  road  is  continu- 
onsly  used  by  the  public  for  a  long  period 
of  time,  in  that  case  iiO  years,  a  dwlicntion 
for  public  use  and  an  acceptance  by  the  pub- 


public  complain?  The  real  test  of  whether  j"''  ^''\,^  Implied.  There  can  be  no  such 
a  roadway  or  crossing  is  private  or  public  '™P"*=""°°  i°  ">«  ™/«  at  bar  without  doing 
consiats  In  that  any  one  of  the  public  having  i  j;loIe>»ce  to  the  manifest  intention  of  the  par- 
the  right  of  passage  may  compel  its  remain-  !"*f  *»"'«*  totention  Is  reflected  from  their 
ing  open  and  unobstructed.  i  *«V   «?  ""^"^  hereinbefore  set  forth. 

[4]  It  is  quite  true,  as  suggested  by  the  '"  Missouri  Pac.  By.  Co.  v.  Lee,  sopra.  It  U 
Attorney  Oteeral,  that  a  road  or  crossing 
may  be  public,  although  It  ia  and  can  be  used 
by  a  few  persons  only.  It  is,  however,  also 
true  that  under  such  circumstances  any  one 
who  ,  has  occasion  to  use  the  crossing  can 
aucceesfolly  complain  of  its  obstruction,  and 
can  require  It  to  be  kept  open  for  passage. 
Where  the  crossing  is  private,  however,  as 
iu  the  case  at  bar,  the  public  have  no  right 
to  complain  if  It  is  fenced  in  and  locked 
gates  .tre  constructed  so  as  to  exclude  evry 
one  except  the  persons  for  whose  boiefit  It 
was  created  and  is  maintained.  That  is  pre- 
cisely what,  under  the  undisputed  evidence, 
may  be  done  with  the  crossing  in  question, 
and  tbe  public  would  have  no  legal  cause 
for  comidatnt. 

Tbe  Attorney  General,  however,  cites  and 
r^les  upon  the  following,  among  other  cases, 
which  he  insists  sustain  his  contention  that 
the  crossing  in  question  is  a  public  crossing 
and  not  a  private  one:    tjt.  P.,  M.  A  M.  By. 


held: 

"Where  tbe  owner  of  land  allowed  a  road 
thereon  to  be  used  by  his  customers  going  to 
and  from  bia  mill,  and  by  the  general  pablio 
in  passing  from  certain  vWagei,  and  when 
such  owner  reqnired  a  railway  company  to 
make  a  crossing  on  sndi  road,  wliieh  was 
sabseqaently  used,  to  the  knowledge  of  the 
railway  company,  for  a  considerable  time  by 
the  general  public,  such  acts  are  evidence  of 
a  dedication  of  the  road  to  the  public." 

In  111.  Cent.  R.  R.  Oo.  r.  People,  supra,  it 
Is  said: 

"Proof  of  parol  dedication  must  clearly  show 
an  intention  on  the  part  of  the  landowner  to 
dedicate,  but  the  proof  may  consist  of  acts  of 
the  owner  mutually  indicative  of  such  inten- 
tion, or  Us  acquiescence  in  the  use  of  tbe 
land  in  question,  and  under  eircumstances  which 
would  reasonably  forbid  such  acquiescence  if 
there  was  no  such  intention." 

In  Morgan  v.  Railroad  Co.,  aupra,  the  fol- 


Co.  V.  City  of  Minneapolis,  44  Minn.  149,  46  i  lowing  language  quoted  from  the  case  of  the 
N.  W.  324;  Galveston,  etc.,  By.  Co.  v.  Baudat.  [  City  of  Columbus  v.  Dahn,  36  Ind.  330,  is 
21  Tex.  Civ.  App.  236,  51  8.  W.  541 ;  Missouri  adopted  and  approved: 


Pac.  Ry.  Co.  r.  Lee,  70  Tex.  406,  7  S.  W.  857 ; 
111.  Cvut  R.  R.  Co.  V.  Peo|»le.  49  111.  App. 
538;  Morgan  v.  Railroad  Co.,  96  tJ.  S.  716, 
24  L.  Ed.  743 ;  Wilson  v.  Hull,  7  Utah,  90, 
24  Pac.  799;  Schettler  v.  Lynch,  23  Utah, 
305,   64   Pac.   955;     Johnston   v.    Snpvrs.   of 


"Tbe  question  whether  a  person  intends  to 
make  a  dedication  of  ground  to  the  public  for 
a  street  or  other  purpose  must  l>e  determined 
from  bis  acts,  and  statements  explanatory 
thereof,  in  connection  with  all  the  circumstanc- 
es which  surround  and  throw  light  upon  the 
subject,    and   not   from    what   he   may   subse- 


Clayton  Co.,  61  Iowa.  89,  15  N.  W.  856;   Mas- 1  q„ently  testify  aa  to  bis  real  intent  in  relation 

tors  V.  McHoUand,  12  Kan.  23 ;    Nichols  v.  I  to  the  matter." 

State,  88  lud.  299;  Los  Angeles  Co.  v.- Reyes,  .    > 

3  CaL  Unrep.  775,  32  Pac.  233.    There  are  a  '     '"  Wilson  ▼.  Hull,  supra,  the  decision  Is 

number  of  other  cases  dted,  tout  In  view  that  <*^'^    reflected    In    the    second    headnote^ 


they  merely  reiterate  the  doctrine  stated  iu 


which  reads  as  follows: 


the  forgoing   cases  it  is  not  necessary  to       "Where  there  was  evidence  that  in  1869  the 

cite  them  here.  road  in  dispute  was  laid  out  by  the  territorial 

In  St.  P.,  M.  &  M.  By.  Co.  v.  City  of  MIn-  surveyor  four  rods  in  width  upon  the  line  be- 

neapoUs,  supra,  the  gist  of  tbe  decision  is  '  *        ""  "  '~'  '*"""  *         ' 


stated    in    tbe   headnote    in    the   following 
words: 

"Where  a  railway  company  laid  its  track 
over  a  traveled  street  or  road  used  by  the 
pniriie  as  a  highway,  which  had  not  theretofore 
been  legally  laid  ont  as  such,  and  the  public 
thereafter  continued  to  use  the  crossing  as  a 
highway  for  many  years,  without  interference 


tween  two  sections,  and  that  from  time  to 
time  fences  were  erected  along  it  a  great  por- 
tion of  its  length,  that  the  public  traveled  a 
portion  of  the  road  all  the  time  and  the  other 
portion  a  part  of  the  time,  and  some  of  the 
residents  upon  or  near  it,  with  the  expressed 
consent  of  the  road  supervisor,  paid  their  road 
taxes  in  making  improvements;  held  that  a 
finding  that  the  road  was  a  highway  would  not 
be  disturbed." 


by  the  railway  company,  which,   on  the  con-  I 
trary,  kept  the  same  in  proper  repair  for  pub- 1     In  Schettler  v.  Lynd),  supra,  this  conrt.  In 
lie  use,  and  planked  tbe  same,  and  built  cattle  ;  the  coune  of   the  oidnlon,  states   tbe  law 
guards  on  each  side  thereof,  held  sufficient  evi- !  ttaiu: 
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"A  dedication  may  be  either  ezpresa  or  im- 
plied. It  is  express  when  there  is  an  express 
manifestation,  on  the  part  o{  the  owner,  of 
his  purpose  to  derote  the  land  to  the  particular 
public  use,  as  in  the  case  of  a  grant  evidenced 
by  writing.  It  is  .implied  when  the  acts  and 
conduct  of  the  owner  clearly  manifest  an  in- 
tention on  his  part  to  devote  the  land  to  the 
public  use.  Whether  the  dedication  be  ex- 
press or  implied,  an  intention  of  the  owner  to 
appropriate  the  land  to  the  public  use  must 
appear.  It  is  always  a  question  of  intention. 
In  neither  case  is  any  particular  formality  or 
form  of  words  necessary.  If  the  intention  to 
dedicate  ia  manifest  it  la  sufficient." 

The  decisions  quoted  from  clearly  illus- 
trate that  the  undisputed  facts  take  the  case 
at  bar  far  outside  of  the  principles  an- 
nounced in  those  cases.  It  is  not  necessary 
to  quote  further  from  the  decisions. 

[5]  Nor  Is  It  necessary  to  discuss  at  length 
the  contention  of  the  Attorney  General  that. 
In  view  that  the  Commission  is  given  full 
power  to  investigate  accidents  as  provided 
in  section  4812,  supra,  and  "to  make  such 
order  or  recommendation  with  respect  there- 
to as  In  its  Judgment  may  seem  just  and  rea- 
sonable," it  had  the  power  to  make  the  or- 
der In  question  here.  The  Attorney  General 
has  manifestly  overlooked  the  fact  that  it  is 
section  4811  whldi  makes  specific  provision 
respecting  the  power  and  authority  of  the 
Commission  ova:  crossings.  It  needs  no  ci- 
tation of  authorities  that  where  a  specific 
power  Is  conferred  by  statute  upon  a  tribu- 
nal, board,  or  commission  with  limited  pow- 
ers, the  powers  are  limited  to  such  as  are 
specifically  mentioned.  Any  other  rule  would 
make  an  autocrat, of  a  utilities  commission, 
and  every  atillty,  aa  well  as  every  private 
owner,  would  be  subject  to  any  order  the 
Commission  might  make,  simply  because 
some  accident  had  occurred.  Such  Is  not  the 
imrpose  of  the  statute,  and  If  it  were  it 
could  not  be  upheld  wherever  the  orders  of 
the  Commission  would  affect  private  Inter- 
ests, as  in  the  case  at  bar,  and  where  dam- 
ages would  result  to  such  private  interests 
by  reason  of  the  orders  of  the  Commission. 
That  such  is  the  law  is  clearly  held  in  the 
cases  cited  by  the  Attorney  General  from 
Connecticut  and  New  Hampshire,  to  wit.  Ap- 
peal of  New  York,  etc.,  Ry.  Co.,  58  Conn. 
532,  20  Atl.  670;  New  Tork,  etc.,  Ry.  Co.  v. 
Railroad  Commrs.,  62  Conn.  527,  26  Atl.  122, 
and  in  Lelghton  v.  Railroad,  72  N.  H.  224,  55 
Atl.  838. 

[61  In  the  case  last  cited  it  is  clearly  point- 
ed out  that,  although  'the  state,  under  the 
I)olice  power,  may  change,  discontinue,  or  al- 
ter public  highways  and  crossings  without 
the  consent  of  Oiose  who  may  be  affected  by 
such  change,  yet  where  private  interests  are 
affected  and  damages  result  to  such  interests 
from  such  change,  discontinuance,  or  altera- 
tion compensation  must  be  made  to  the  par- 
ties damaged.  This  court  is  committed  to 
that  doctrine.     See  Tuttle  v.  Sowadzkl,  41 


Utah,  501,  126  Pac.  969.    See,  also,  1  EUiott, 
Roads  and  Streets  (3d  Ed.)  f  461. 

[7]  Under  the  undisputed  facts  of  this 
case  we  are  forced  to  the  conclusion  that 
the  crossing  in  question  was  manifestly  in- 
tended as  a  private  crossing  for  the  conveni- 
ence and  benefit  of  the  plaintiffs  Brockl>ank 
and  Jacobs,  and  not  for  the  convenience  and 
benefit  of  the  public  generally,  and  therefore 
comes  within  the  category  of  private  cross- 
ings. So  far  as  the  crossing  was  used  by 
those  who  had  occasion  to  use  it  In  their  in- 
tercourse with  Brockbank  and  Jacobs,  the 
use  was  permissible  merely.  The  rule  in 
that  regard  is  well  stated  by  the  Supreme 
Court  of  Michigan  in  the  case  of  Stlckley  v. 
Township  of  Sodus,  131  Midi.  510,  91  N.  W. 
745,  59  U  R.  A.  287,  where  it  is  said: 

"A  mere  permissive  use  of  a  private  road 
by  the  general  public,  however  long  continued, 
will  not  make  it  a  pablic  highway." 

■While  it  may  be  that  an  individual,  nnder 
certain  circumstances,  by  long  and  continued 
use,  may  acquire  some  rights  to  use  the  pri- 
vate roads,  that,  however,  would  not  make 
the  road  a  public  road  or  highway.  We  are 
therefore  not  now  concerned  with,  nor  do  we 
pass  upon,  the  question  as  to  what  the  pow- 
ers of  the  Commission  may  be  over  public 
utilities  in  case  of  accidents  under  section 
4812,  when  no  private  Interests  are  affected. 

[8]  Nor  do  we  pass  upon  the  question  of 
whether  the  Commission  has  power  or  Juris- 
diction to  regulate  private  crossings  in  so  far 
as  the  rights  of  the  public  utility  are  con- 
cerned. Indeed,  even  If  we  had  the  power  In 
this  proceeding  to  do  that,  which,  for  ob- 
vious reasons,  we  do  not  have,  It  would  be 
unfair  and  unjust  to  both  the  Commission 
and  the  parties  to  this  proceeding  should  we 
attempt  it.  As  we  liave  seen,  this  proceed- 
ing Is  not  based  upon  any  complaint  by  any 
one,  and  the  Commission  acted  solely  upon 
Its  own  initiative  and  upon  the  sole  thought 
that  the  crossing  in  question  is  a  public 
crossing.  What  order,  therefore,  the  Com- 
mission would  have  made  if  It  had  found 
the  crossing  to  lie  a  private  crossing  (as  it 
manifestly  is),  if  it  would  have  made  any  or- 
der, and  to  what  extent  the  Interested  par- 
ties might  have  acquiesced  In  such  an  order, 
are  matters  of  mere  conjecture,  If  Indeed 
one  may  venture  to  conjecture  Vipon  matters 
so  uncertain  and  speculative. 

This  proceeding  was  instituted  and  con- 
ducted by  the  Commission  upon  the  theory 
that  the  crossing  is  a  public  crossing,  and 
it  has  not  considered  its  powers  nor  its  du- 
ties with  regard  to  private  crossings.  The 
Commission  should  therefore  be  given  a 
free  hand  to  determine  for  itself  whether  it 
has  any  power  or  Jurisdiction  In  proceedings 
of  this  kind  over  private  crossings,  and.  If 
so,  what  those  powers  are,  and,  in  connection 
with  that,  to  determine  for  itself  what  or- 
der it  should  make  as  a  private  crossing  U 
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It  decides  to  make  any.  This  conrt  may  only 
review  the  Oommlssion's  powers  after  It  has 
acted,  and  may  not  anticipate  Its  actions. 

In  view  of  what  has  been  said  It  becomes 
onr  duty,  as  provided  In  Comp.  Laws  Utah 
1917,  i  4834,  to  set  aside  and  annul  the  or- 
der of  the  Commission  hereinbefore  set  forth. 
It  is  therefore  ordered  that  the  order  afore- 
said be,  and  the  same  Is  hereby,  set  aside 
and  annulled.  Plaintiffs  to  recover  their 
costs  of  this  proceeding. 

CORFMAN,  0.  J.,  and  WBBBR,  GIDEON, 
and  THUBUAK,  JJ.,  concur. 


IB  r*  ROBISON'8  ESTATE.    (No.  3709.) 

(Supreme  Contt  of  Utah.    Feb.  2.  1922.) 

1.  Appeal  asd  error  «s9274 (4)— Exception  t» 
refusal  to  permit  reopeaing  of  case  held  suf- 
ftcleat  exoaptlOB  to  grant  of  nmsait. 

Where,  after  the  court  had  indicated  that 
it  would  grant  a  motion  for  a  nonsuit,  peti- 
tioners' attorney  asked  leave  to  reopen  the 
case  and  submit  additional  proof,  and,  upon 
denial  of  the  application,  excepted,  the  ex- 
ception went  to  the  snstaiiiing  of  the  motion 
for  a -nonsuit,  as  well  as  to  the  refusal  to  per^ 
mit  the  case  to  be  reopened. 

2.  Appeal  and  error  «=3783( I)— Failure  to 
•xoept  to  ruling  not  ground  for  dismissing 
appeal. 

The  failure  to  take  an  exception  to  a  rul- 
ing granting  a  nonsuit  would  not  authorize  a 
dismissal  of  the  appeal,  but  at  most  could  only 
prevent  the  oonrt  from  considering  the  ruling 
as  error. 

8.  ExoMtors  and  administrators  «=335(I6)-- 
On  pstltlOB  to  rsvok*  letters,  error  to  'grant 
■onsnlt,  though  court  not  Impressed  with  tes- 
timony. 
In  a  proceeding  to  revoke  letters  of  admin- 
istration, a  motion  for  a  nonsuit  admitted  for 
the  purposes  of  the  motion,  the  facts  which  the 
testhnony  tended  to  establish,   and   presented 
only  a  legal  question,  and,  where  there  was 
evidence  in  support  of  the  petition,  it  was  error 
to   grant  the  motion,   though  the  court  may 
not  have  been  impressed  with  the  testimony, 
and,  if  defendants  had  rested,  might  not  have 
felt  Justified  in  making  findings  on  such  evi- 
dence in  favor  of  the  petitioners. 

4.  Exeentors  and  administrators  «3»9— Dlstrtet 
courts  havs  'wids  discretion  in  eonduct  of 
•states. 

District  courts  are,  and  as  a  matter  of 
necessity  must  be,  given  a  wide  discretion  in 
the  conduct  of  estates,  and  should  not  be  lim- 
ited or  restricted  unnecessarily. 

5.  Executors  and  administrators  9=335(1)  — 
Statutes  held  not  to.  limit  court's  duty  to  re- 
voke letters  for  failure  to  Include  property  In 
Inventory. 

Ciomp.  Laws  1917,  H  7733  and  7734,  au- 
thorizing proceedings  to  compel  delivery  to  the 


administrator  of  property  withheld  from  him, 
does  not  liniit  the  court's  duty  to  revoke  let- 
ters of  administration,  under  section  7627, 
because  of  the  failure  of  the  administrator  to 
include  in  his  inventory,  under  section  7635, 
property  in  the  possession  of  himself  or  otiiers. 

Appeal  from  District  Court,  Millard  Coun- 
ty;  W.  F.  Knox,  Judge. 

Proceeding  for  the  revocation  of  letters  of 
administration  on  the  estate  of  Almon  Rob- 
Ison,  deceased.  From  a  judgment  dismissing 
the  petition,  the  petitioners  appeal.  Ito- 
manded,  with  directions. 

See,  also,  203  Pac.  340. 

King  &  Scbulder,  of  Salt  Lake  OLtj,  for 
appellants. 

James  A.  Melville,  Jr.,  and  W.  E.  Rydalcb, 
both  of  Salt  Lake  CSty,  for  respondent. 

GIDEON,  J.  Almon  Roblson  died  Intes- 
I  tate  in  Millard  county,  this  state,  oa  Febru- 
ary 12,  1919.  He  left  an  estate  consisting  of 
both  real  and  personal  property.  The  de- 
ceased died  without  Issue.  His  heirs  are 
his  widow,  brothers,  sisters,  nephews,  and 
nieces.  The  widow  did  not  desire  to  be 
named  administratrix,  and  upon  her  petition 
the  respondent,  Parker  Hobison,  a  nephew, 
was,  in  the  month  of  March,  1919,  appointed 
administrator  of  the  estate.  The  respondent 
entered  upon  his  duty,  and  in  due  time  filed 
an  Inventory  and  appraisement,  and  pro- 
ceeded with  the  administration  of  the  estate. 
In  January,  1921,  certain  heirs  petitioned  the 
court  for  revocation  of  the  letters  of  admin- 
istration issued  to  the  respondent,  and  that 
letters  be  issued  "to  some  competent' disin- 
terested person  of  sufiScient  business  capacity 
and  abiUty  to  properly  administer  said  es- 
tate." 

The  petition  alleges  as  reason- for  the  revo- 
cation that  the  administrator  wrongfully  and 
unlawfully  left  out  of  said  Inventory  and 
appraisement  certain  property  belonging  to 
the  estate.  Then  follows  a  list  of  that  prop- 
erty, consisting  of  one  automobile,  Liberty 
Bonds,  money,  and  certain  bank  stock,  hav- 
ing a  toal  value  in  excess  of  $30,000.  It  is 
stated  in  the  petition  that  all  of  the  prop- 
erty at  the  date  of  the  death  of  the  Intes- 
tate, and  at  the  time  of  the  appointment  of 
tbe  administrator,  and  at  the  time  of  filing 
the  Inventory,  was  part  and  parcel  of  the 
property  of  the  estate.  It  Is  further  set  out 
that  the  administrator  wrongfully  permitted 
tbe  widow,  Josephine  Bobison,  to  take  and 
bold  30  shares  of  the  bank  stock,  and  that 
the  administrator  wrongfully  kept  for  him- 
self an  additional  30  shares,  and  bad,  since 
the  death  of  the  intestate,  received  the  div- 
idends on  such  stock ;  that  the  widow  claims 
all  the  remaining  property  named  In  the 
petition. 


«S3Por  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DlsesU  and  Indexes 
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Two  separate  answers  were  filed,  one  by  the 
administrator  and  one  by  Josephine  Robison, 
ttie  widow.  Mrs.  Robison  was  not,  howcTer, 
a  party  to  this  proceeding  and  has  filed  no 
brief  in  this  court.  The  answer  of  the  ad- 
ministrator is  quite  lengthy,  but  in  effect  is 
a  denial  of  all  the  allegations  of  the  petition 
save  that  the  respondent  Is  the  adminis- 
trator, and  that,  as  required,  he  filed  an  in- 
Tentory.  It  denies  that  he  omitted  to  Include 
In  the  inventory  and  appraisement  all  prop- 
erty belonging  to  the  estate,  and  alleges  that 
he  has  proceeded  In  all  good  faith  in  the  ad- 
ministration of  the  estate.  There  are  other 
allegations  in  the  answer  whidi  are  wholly 
tmnecessary  for  a  determination  of  the  ques- 
tion presented  by  the  petition.  The  admin- 
istrator daims  title  to  30  shares  of  the  bank 
stock  In  question  by  reason  of  servicee  and 
work  performed  by  him  for  the  deceased 
covering  &  period  of  more  than  10  years,  and 
that  the  said  services  so  rendered  were  rea- 
sonably worth  the  sum  of  $6,000,  that  being 
the  agreed  value  of  the  stock.  It  is  stated 
in  the  answer  that  the  deceased  tranferred 
and  delivered  the  stock  to  him  personally  In 
consideration  of  such  services,  and  of  love 
and  affection.  Both  the  answer  of  the  ad- 
ministrator and  that  of  the  widow  claim  that 
the  remaining  property  set  out  In  the  petition 
la  the  property  of  the  widow,  and  that  the 
same  was  set  over  and  transferred  to  her 
as  a  gift  by  the  deceased  prior  to  his  death, 
in  consideration  of  the  love  and  respect 
which  he  entertained  for  her. 

A  reply  was  filed  by  the  petitioners  which 
we  deem  it  unnecessary  to  further  refer  to. 

At  the  close  of  the  testimony  on  the  part 
of  the  petiticMiers  the  administrator  inter- 
posed a  motion  for  a  nonsuit,  enumerating 
numerous  grounds  upon  which  said  motion 
was  based,  the  principal  grounds  stated  in 
the  motion  being:  (a)  No  evidence  that  the 
property  in  question  belonged  to  the  de- 
ceased during  Ills  lifetime;  (b)  no  evidence 
that  the  administrator  wrongfully  or  unlaw- 
fully, br  at  all,  appropriated  to  himself  any 
of  the  property  of  the  estate,  and  especially 
30  shares  of  the  capital  stock  of  the  State 
Bank  of  MWard  County;  (c)  no  evidence 
that  the  administrator  (respondent)  permit- 
ted the  widow  to  retain  in  her  possession  any 
property  belonging  to  the  estate,  nor  Is  there 
any  evidence  to  show  any  mismanagement, 
neglect,  or  waste,  or  that  the  administrator 
has  claimed  or  does  claim  any  property 
whldi  is  adverse  to  the  petitioners  ,in  this 
case  or  to  the  other  heirs  of  the  estate. 

The  court  sustained  the  motion  and  dis- 
missed the  petition.  From  that  order  this 
appeal  is  prosecuted  by  the  petitioners. 

[1,2]  Before  proceeding  to  a  consideration 
of  the  merits  it  is  necessary  to  determine 
respondent's  motion  to  dismiss  the  appeaL 


At  tiie  close  of  petitioners'  testimony  a  mo- 
tion for  a  nonsuit  was  interposed.  The  court 
indicated  that  it  would  grant  the  motion. 
Immediately  thereupon  the  attorney  for  pe- 
titioners asked  leave  to  reopen  the  case  and 
submit  additional  proof,  and  stated  some- 
what in  detail  the  proof  he  proposed  to  offer. 
In  addressing  the  court  after  the  motion  for 
nonsuit  had  Ix^en  sustained,  counsel  for  pe- 
titioners said: 

"Before  the  formal  order  is  entered,  we  ask 
leave  of  the  court,  at  this  time  to  reopen  the 
case,  and  to  present  further  testimony  to  the 
court  in  support  of  the  petition." 

The  court  denied  the  application,  anil  up- 
on that  ruling  petitioners'  counsel  excepted. 
It  is  now  insisted  upon  the  i>art  of  respond- 
ent, that,  as  counsel  for  petitioners  took  no 
exception  to  the  ruling  sustaining  the  moti<Mi 
for  a  nonsqit,  that  ruling  is  not  before  this 
court  for  review.  It  Is  quite  apparent  from 
the  record  tliat  it  was  the  intention  of  coun- 
sel for  the  petitioners  to  except  both  to  the 
ruling  of  the  court  sustaining  the  motion  for 
a  nonsuit  and  to  the  refusal  of  the  court  to 
permit  them  to  reopen  the  case.  No  formal 
Judgment  had  been  entered  at  the  time  aiipli- 
cation  was  made  to  reopen  the  case.  In  any 
event,  failure  to  take  an  exception  would  not 
authorize  a  dismissal  of  the  appeal.  At  most 
it  could  only  deny  the  right  to  this  court  to 
consider  that  ruling  as  an  error.  The  mo- 
tion to  dismiss  the  appeal  will  be  denied,  and 
the  case  will  be  determined  upon  t^he  merits. 

The  proceedings  are  instituted  under  sec- 
tion 7627,  CJomp.  Laws  Utah  1917.  In  that 
section  it  is  provided  that — 

"The  court  may  at  any  time  suspend  any  ad- 
ministrator or  executor;  and  may,  upon  cita- 
tion, revoke  the  letters  of  any  administrator 
upon  petition  •  •  •  for  neglect,  mismanage- 
ment, waste,  •  •  •  or  for  any  other  reason 
deemed  sufficient  i>y  the  court." 

By  section  7635  it  is  made  the  duty  of  the 
administrator  or  executor  to  make  and  re- 
turn to  court  a  true  inventory  and  appraise- 
ment of  all  the  estate  which  has  come  to  his 
possession  or  knowledge,  and,  if,  subsequent 
thereto,  other  property  is  found,  to  file  a  true 
Inventory  and  appraisement  of  tliat  property 
and  return  the  same  to  the  court 

[S]  The  motion  for  nonsuit  presents  a  legal 
question  only.  It  is  analogous  to  a  demurrer 
to  the  evidence.  It  admits,  for  the  purirases 
of  the  motion,  the  facts  which  the  testimony 
tends  to  establish.  Without  attempting  to 
set  out  or  review  the  testimony  offered  In 
sutq)ort  of  the  petltl<m,  it  must  suffice  to  say 
that  it  was  sufficient  to  withstand  a  motion 
for  nonsuit.  Had  the  respondent  seen  fit  to 
rest  and  submit  the  case  for  final  determina- 
tion, and  had  the  court  thereupon  made  find- 
ings of  fact,  a  different  situation  would  be 


Digitized  by 


Google 


Dtab) 


MNTON  QUEEN  MININO  CO.  ▼.  INDUSTRIAL  C0MM2SSI0X 

(204  P.) 


323 


before  tlila  court  for  reTlew.  The  testimony 
offered,  oonsldered  In  connection  with  the 
prlndples  of  law  goveimlng  the  admlnlstra- 
tl<m  of  estates  and  the  duties  and  quallfica- 
tions  of  administrators,  required  the  court 
to  overrule  the  motion,  to  hear  any  testimony 
oflfered  on  the  part  of  respondent.  If  any 
was  oflfered,  or,  If  none  were  offered,  to  make 
findings  of  fact  upon  the  testimony  before  It 
The  court  might  not  have  been  Impressed 
with  the  testimony  In  support  of  the  petition, 
and  may  not  have  felt  Justified  In  making 
findings  of  Act  adverse  to  the  respondent 
even  though  no  testimony  was  offered  on 
the  part  of  respondent  But  the  rulings  of 
the  court  In  sustaining  the  motion  must  be 
considered  In  connection  with  the  legal  effect 
of  the  moti(»i  for  nonsuit  and,  considered  In 
(hat  light  the  court  was  clearly  wrong  In 
granting  the  motion. 

[4]  District  courts  are,  and  as  a  matter  of 
necessity  must  be,  given  a  wide  discretion  In 
the  conduct  of  estates,  and  should  not  be 
limited  or  restricted  unnecessarily.  We  have^ 
therefore,  not  deemed  It  necessary  or  desira- 
ble to  express  any  opinion  upon  the  legal 
questions  discussed  In  the  briefs  of  counsel, 
any  more  than  we  have  thought  It  advisable 
to  set  out  the  testimony  found  In  the  record. 

[6]  The  district  court  Indicated  In  its  oral 
opinion  that  the  proper  remedy  of  the  pe- 
titioners was  under  other  sections  of  the  stat- 
Uta  The  court  evidently  referred  to  Comp. 
Laws  Utah  191T,  {§  7733,  7734.  These  sec- 
tions relate  to  and  provide  a  means  whereby 
any  person  suspected  of  having  wrongful  pos- 
session of  the  effects  of  a  deceased,  or  having 
under  his  control  any  such  effects,  may  be  re- 
quired to  appear  end  submit  to  an  examina- 
tion under  oath  touching  such  matters,  and 
If,  upon  examination,  it  appears  that  any 
property  Is  wrongfully  withheld  from  the 
possession  of  the  administrator,  the  court 
may  order  It  delivered  to  him.  Section  7734 
provides  that  any.  person  disobeying  such  or- 
der shall  be  guilty  of  contempt  Neither  of 
these  sections  relates  to  or  limits  the  duty 
of  the  court  to  revoke  letters  under  section 
7627  if  the  facts  warrant  such  an  order  or 
duty  on  the  part  of  the  court 

The  matter  will  be  remanded  to  the  dis- 
trict court  with  directions  to  set  aside  Its 
order  dismissing  the  i>etltion,  and  permit 
the  petitioners.  If  they  desire,  to  furnish  ad- 
ditional proof  and  to  hear  any  testimony  of- 
fered by  resp<xident  If  any  Is  offered,  and 
thereupon  make  findings  of  fact  and  conclu- 
sions of  law  as  in  its  Judgment  the  testlmon|f 
warrants.  Costs  of  this  appeal  will  be  taxed 
against  the  estate. 

OORFMAN,  C.  J.,  and  WEBBB,  THUE- 
MAN,  and  ETUOIC,  JJ.,  concur. 


PINYON  aUEEN  MiNiNQ  CO.  et  al.  V.  IN. 

DUSTRIAL  COMMISSION  OF  UTAH. 

(No.  3744.) 

(Supreme  Cioort  of  Utah.     Jan.  28,  1922.) 

1.  Master  and  aervant  $3>4I4— Notice  of  appli- 
cation for  redearlng  In  oompensation  prooeeil- 
taa  unneeessary. 

Under  the  statute  providing  that  the  Indus- 
trial Commission  shall  not  be  bound  by  any 
technical  or  formal  rules  of  procedure  other 
than  in  the  statute  provided,  notice  of  the  hear- 
ing on  a  petition  for  rehearing  is  not  required 
where  notice  of  the  second  hearing  is  given 
in  case  the  rehearing  is  granted. 

2.  Master  and  servant  «=94I7 (7)— Finding  m 
evidence  In  compensation  proceeding*  ooa< 
oinslve. 

Where  there  Is  any  sabstantiaT  evidence 
supporting  an  award  under  the  Workmen's 
Compensation  Act  the  determination  of  ques- 
tions of  fact  by  tiie  Industrial  Commission  is 
conclusive,  and  the  Supreme  Court  on  certio- 
rari will  not  pass  on  the  weight  of  the  evidence. 

3.  Master  and  servant  «=337e(2)— Compensa- 
tion recoverable  for  entire  dlesMity  from  dis- 
ease aggravated  by  "personal  injary." 

Under  Comp.  Laws  1917,  i  S112;  as 
amended  by  Laws  1919,  c  63,  providing  that 
the  words  "personal  injury  by  accident  arising 
out  of  or  in  the  course  of  employment"  shall 
not  include  a  disease  except  as  it  shall  result 
from  the  injury,  where  a  dormant  disease  was 
revived  or  accelerated  by  an  accidental  Injury 
and  disability  resulted,  the  injured  workman 
was  entitled  to  compensation  tor  the  entire 
period  of  his  disability,  though  prolonged  be- 
cause of  the  disease. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Per- 
sonal Injury.] 

4.  Master  and  servant  4es>385(  1 7)— Compen- 
sation claimant's  negllgenoe  la  net  seeking 
medioal  treatmeat  for  disease  revived  ques- 
tloa  ef  faet 

Where  an  injured  workman  and  his  employ- 
er's physician  who  treated  him  both  knew  that 
he  had  previously  had  syphilis,  but  the  physi- 
cian did  not  associate  such  disease  with  the  in- 
jury until  a  test  was  applied,  and  the  specific 
remedy  for  the  disease  was  then  administered 
and  a  cure  effected,  and  it  did  not  appear  that 
the  injured  workman  knew  that  the  ^sease  bad 
been  dormant  in  his  system  and  that  it  was  re- 
vived Into  activity  by  the  injury  or  that  a  rem- 
edy had  been  discovered  that  would  quickly 
cure  it  whether  he  was. guilty  of  willful  neg- 
lect or  culpable  negligence  in,  failing  to  sooner 
procure  medical  treatment  was  a  question  of 
fact  for  the  Industrial  Commission. 

Original  certlorai;!  proceeding  by  the  Pin- 
yon  Queen  Mining  (Tompany  and  another 
against  the  Industrial  Commission  to  annul 
an  award  to  Matt  Finn  of  compensation  for 
injuries.    Award  affirmed. 
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Bagley,  Fabian,  Clendenln  ft  Judd,  of  Salt 
lAke  Ci^,  for  plaintUTs. 

Herbert  Van  Dam,  Jr.,  of  Salt  Lake  City, 
for  defendant  and  Matt  Finn,  applicant  for 
C(Mni)ensatlon. 

WBSER,  3.  Plaintiffs  have  Institated 
proceedings  for  certiorari  in  thla  court  for 
the  purpose  of  haying  annulled  the  award 
made  by  the  Industrial  Commission  for  com- 
pensaticm  to  one  Matt  Finn,  who  was  injured 
on  April  7,  1921,  while  In  the  employ  of  the 
Pinyon  Queen  Mining  Company.  After  the 
award  was  made  a  rehearing  was  granted  on 
application  of  the  state  insturance  fund.  Fur- 
ther evidence  was  theretipon  taken  at  the 
second  hearing,  uiton  which  the  award  was 
affirmed  and  the  findings  modified.  Counsel 
for  applicant  now  mbres  that  the  record 
and  proceedings  returned  and  certified  by 
the  Industrial  Commission  subsequent  to  the 
award  made  September  19,  1921,  be  strlcboi 
and  disregarded  for  the  reason  that  no  notice 
of  applicatim  for  rehearing  was  ever  served 
upon  the  ai^licant  or  his  coimsel,  and  no 
opportunity  was  ever  given  applicant  to  be 
heard  respecting  such  motion.  In  sumrart 
of  this  motion  counsel  say  they  cannot  see 
where  any  harm  could  come  to  either  em- 
ployer or  employ^  In  requiring  that  each  side 
of  the  controversy  before  the  Commission  be 
kept  Informed  of  proceedings  before  It,  and 
that  "employers  would  be  quick  to  complain 
of  hearings  before  the  Commission  on  appli- 
cations for  compensation,  on  applications  for 
rehearing,  and  on  applications  for  lump  sum 
payments,  etc.,  if  such  hearings  were  held 
without  notice  to  them  or  o];q;>ortnnity  to  be 
heard." 

[1]  So  far  as  applications  for  rehearing 
are  concerned,  it  would  be  a  useless  and 
cmnbersome  proceeding  to  have  the  parties 
appear  for  a  special  hearing  on  the  mo- 
tion for  rehearing.  There  is  no  formal  hear- 
ing on  a  motion  for  rebearing,  and  when 
a  petition  tor  rehearing  is  pending  it  Is 
properly  disposed  of  ex  parte.  If  denied, 
the  adverse  party  has  no  cause  for  complaint, 
and,  if  granted,  the  parties  are  given  notice 
of  the  rehearing,  as  was  done  in  tbe  instant 
case,  by  the  Commission.  The  statute  pro- 
vides that  fbe  Industrial  Commission  shall 
not  be  bound  by  any  technical  or  formal 
rules  of  procedure  other  than  in  the  statute 
provided.  Notice  of  the  hearing  on  the  peti- 
tion for  rehearing  is  not  provided  by  tbe 
statute  and  no  valid  reason  has  been  given 
why  such  notice  should  be  required  by  the 
Commission.  After  the  rehearing  was  grant- 
ed, applicant  was  given  notice  of  the  second 
hearing,  and  thus  all  Us  rights  were  fully 
.protected. 

[2]  An  examination  of  the  transcript  of 
tbe  evidence  produced  at  both  hearings  shows 
that  there  is  evidence  tending  to  support  the 
findings  objected  to  and  also  evidence  to  the 


contrary.  When  there  is  any  su6stantial 
evidence  supporting  an  award  the  determina- 
tion of  questions  of  fact  by  the  Industrial 
Commission  is  conclusive,  and,  as  we  have 
repeatedly  held,  this  conrt  will  not  in  such 
cases  pass  upon  the  weight  of  the  evidence. 
It  is  therefore  unnecessary  to  review  the 
testimony  in  this  case.  All  the  essential 
facts  are  stated  in  the  findings  of  the  Com- 
mission. Omitting  what  was  found  as  to 
employment  of  the  applicant  by  the  mining 
company  and  the  wages  paid  him,  the  Com- 
mission's findings   were  as  follows: 

"That  on  the  7th  day  of  April,  1921,  the  en- 
gineer of  the  defendant  sent  a  note  into  the 
mine,  where  the  applicant  was  working,  re- 
questing him  and  his  partner  to  come  ont  of  the 
mine  and  on  top  to  assist  in  recovering  a  mine 
car  that  had  gone  over  the  top.  A  rope  was 
tied  to  the  mine  car,  tbe  engineer  and  the  appli- 
cant's partner  were  pulling  on  it,  and  the  ap- 
plicant was  below  pushing  on  the  car,  when  bis 
foot  slipped,  the  car  raised  np,  and  the  appli- 
cant fell  back  with  the  weight  of  the  car  on 
his  right  arm,  and  twisted  it.  The  applicant 
indicated  to  his  partner  at  the  time  of  the  ac- 
cident that  he  had  turned  his  tight  arm  by 
saying,  'Wait  a  minute;  I  hurt  my  arm.'  This 
happened  about  9  o'clock  p.  m.,  and  about  2% 
hours  after  the  applicant  started  to  work.  Aft- 
er the  accident  the  applicant  went  back  into 
the  mine  and  worked  about  an  hour,  came  op 
out  of  the  mine,  ate  part  of  his  supper,  and 
noticed  considerable  swelling  in  his  right  arm 
about  the  elbow,  and  suffered  intense  pain  and 
was  obliged  to  discontinue  work.  The  next  day 
he  saw  the  foreman,  who  told  him  to  see  Dr. 
Bailey.  However,  the  applicant  went  to  see 
Dr.  Laker  at  Eureka.  While  in  Dr.  Laker's 
office  the  applicant  rolled  op  his  sleeve  and  told 
the  doctor  that  he  had  hurt  his  arm,  and  at 
that  time  his  arm  was  badly  swollen.  For 
3  years  prior  to  the  accident  the  applicant 
was  able  to  perform  his  regular  duties  as  a 
miner,  and  at  no  time  for  3  years  prior  to  the 
accident  was  applicant  physically  unable  to  do 
his  daily  work. 

"That  the  applicant  admits  in  his  testimony 
that  at  the  time  of  the  accident,  and  for  some 
time  prior  to  the  accident,  he  was  afflicted  with 
an  organic  disease  known  as  syphilis,  but  that 
his  syphilitic  condition  never  interfered  in  any 
way  with  his  employment;  that  he  worked 
for  the  defendant  satisfactorily  prior  to  the  ac- 
cident and  was  physically  able  to  perform  his 
duties  as  a  miner  for  the  defendant;  that  the. 
character  and  extent  of  tbe  injury  so  received 
by  the  applicant  was  such  that,  if  unaccom- 
panied by  said  disease,  applicant  would  have 
recovered  therefrom  within  6  weeks  at  the  oot- 
side;  that,  if  the  applicant  had  received  prompt 
(md  proper  treatment,  the  effect  thereof  on 
said  injury  and  the  combined  effect  of  the  twe 
ttDuld  not  have  resulted  in  a  total  disability 
in  excess  of  the  10  weeks  for  which  applicant 
had  already  received  compensation;  that  both 
the  applicant  and  the  attending  physician  pre- 
viously had  known  that  applicant  was  infected 
with  such  disease,  but  was  not  given  treat- 
ment for  said  disease,  but  thereafter,  on  or 
about  July  Ist,  applicant  for  the  first  time 
commenced  receiving  treatment  for  the  disease^ 
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and  his  arm  trouble  deared  np  within  00  days, 
BO  that  applicant  was  able  to  and  did  resume 
work  on  September  1,  1&21." 

As  part  of  its  concltialons,  the  Commis- 
sion found: 

"In  view  of  the  foregoing  findings,  the  Com- 
mission condudes  that  on  the  7th  day  of  April, 
1921,  the  applicant  had  'a  pre-existing  consU- 
tntional  disease  known  as  syphilis,  which,  be- 
ing dormant,  left  bis  ability  to  perform  the  ar- 
daouB  work  of  a  miner  for  wbid>  be  was  hired, 
unimpaired,  and  that,  because  of  the  nature  of 
the  accident  being  sufficiently  severe  to  accel- 
erate this  condition,  the  applicant  was  deprived 
of  his  usual  capaci<7  for  work.'  While  we  find 
in  finding  No.  3  that  the  injury  was  such  that, 
if  unaccompanied  by  said  disease,  the  applicant 
would  have  recovered  therefrom  within  six 
weeks  at  the  outside,  the  Commission  condndes 
that  the  employer  takes  a  man  as  he  is,  and 
therefore  should  pay  compensation  for  the  full 
period  of  disability  suffered  by  reason  of  the 
accident  sustained  on  the  7th  day  of  April, 
1921,  without  considering  the  syphilitic  condi- 
tion which  no  donbt  prolonged  his  disability  pe- 
riod.   •    •    *" 

[3]  Plaintiffg  contend  that  the  conclusion 
of  the  Commission  awarding  applicant  full 
compensation  for  the  period  of  disability  snf- 
tered  by  reason  of  the  accident,  without  con- 
sidering the  syphilitic  condition,  is  errone- 
ous. 

The  question  involved  here  may  be  stated 
as  being: 

"If  an  existing  disease  is  aggravated  by  acd- 
dental  injury,  must  compensation  be  paid  for 
the  reanlting  incapadty?" 

What  courts  have  held  with  uniformity  is 
stated  in  Kaiser's  (Corpus  Juris)  pamphlet 
on  Workmen's  Compensation  Acts,  at  page 
69,  i  68,  as  follows: 

"Acceleration  of  a  diseased  bodily  condition 
may  constitute  a  personal  injury,  and  an  injury 
may  be  by  acddent,  although  it  would  not  have 
been  sustained  by  a  perfectly  healthy  individ- 
ual. So  death  may  be  regarded  as  having  been 
caused  by  an  injury,  although  there  was  a  dis- 
eased- condition  prior  to  the  injury  without 
wliich  death  would  not  have  ensued,  and  partial 
or  total  incapadty  may  spring  from,  and  be  at- 
tributable to,  the  injury,  where  undeveloped  and 
dangerous  physical  conditions  are  set  in  motion 
producing  audi  a  result  as  well  as  where  there 
is  a  dislocation  or  dismemberment,  or  an  in- 
ternal organic  change  capable  of  being  exactly 
located."  (Numerous  cases  are  dted  by  the 
author  fully  sustaining  the  above  test.) 

The  opinion  generally  expressed  by  the 
courts  is  that  stated  in  Crowley's  Case,  223 
Mass.  ,288,  111  N.  B.  786,  as  follows: 

"The  material  evidence  before  the  arbitra- 
tion committee,  submitted  without  the  intro- 
duction of  further  testimony  to  the  Industrial 
Acddent  Board  upon  review,  warranted  the 
findings  that  the  employ^  had  'a  pre-existing 
constitutional  disease,  known  as  syphilis,' 
which,  being  dormant,  left  his  ability  to  per- 
form the  arduous  work  for  which  he  was  hired 
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unimpaired,  and  that,  because  of  the  nature 
of  the  acddent  arising  out  of  and  in  the  course 
of  employment,  bis  nervous  system  suffered  a 
shock  sufficiently  severe  to  aggravate  and  ac- 
celerate this  condition,  until  general  paralysis 
or  insanity  resulted  depriving  him  of  aJl  capac^ 
ity  for  work  in  the  future.  The  statute  pre- 
scribes no  standard  of  fitness  to  which  the  em- 
ploy£  must  conform,  and  compensation  is  not 
based  en  any  implied  warranty  of  perfect  health 
or  of  ^immunity  from  latent  and  unknown  ten- 
dencies to  disease  which  may  develop  into  posi- 
tive ailments  if  indted  to  activity  through  any 
cause  originating  in  the  performance  of  the 
work  for  which  he  is  hired.  What  the  Iiegisla- 
ture  might  have  said  is  one  thing;  what  it  has 
said  is  quite  another  thing;  and  in  the  appU- 
cation  of  the  statute  the  cause  of  partial  or  to- 
tal incapadty  may  spring  from  and  be  attrib- 
utable to  the  injury  just  as  much  where  unde- 
veloped and  dangerous  physical  conditions  are 
set  in  motion  producing  such  result,  as  where 
it  follows  directly  from  dislocations  or  dis- 
memberments or  from  internal  organic  changes 
capable  of  being  exactly  located." 

For  other  cases  see  notations  to  Ii.  B.  A. 
1916A,  pp.  33  and  231;  L.  B.  A.  1917D,  100; 
L..  R.  A.  1918F,  869;  Bradtury's  Work, 
Comp.  Cases  (3d  Ed.)  566.  See,  also,  annota- 
tions beginning  at  page  319  of  Ann.  Cas. 
1918B,  and,  for  English  cases,  page  322,  Id. 

The  only  state  in  which  a  different  rule 
has  been  adopted  Is  California,  where  It 
has  been  held  by  the  Industrial  Acddent 
Commission  that  compensation  should  be 
awarded  only  for  the  longest  period  of  dis- 
ability for  which  a  normal  person  sustain- 
ing acddental  injury  would  reasonably  be 
disabled.  However,  this  ruling  is  the  re- 
sult of  and  is  compelled  by  a  statute  which 
provides: 

"The  term  'injury,'  as  used  in  this  act,  shall 
indude  any  injury  or  disease  arising  out  of 
the  employment.  In  case-  of  aggravation  of  any 
disease  existing  prior  to  such  injury,  the  con- 
pensation  shall  be  allowed  only  for  such  pro- 
portion of  the  disability  due  to  the  aggravation 
of  such  prior  disease  as  may  reasonably  be  at- 
tributed to  the  injury."    St  Gal.  1817,  c.  686* 

is. 

Plaintiffs  state  that  but  few  workmen's 
compensation  laws  contain  the  provision 
found  in  the  Utah  statute,  and  therefore  the 
dcdslons  from  the  commissions  and  courts 
of  other  states  allowing  compensation  In 
cases  of  acddents  which  aggravate  an  exist- 
ing disease  are  neither  binding  nor  helpful 
to  this  court  in  arriving  at  a  proper  con- 
struction or  interpretation  of  the  provi8i<m 
of  our  statute  which  reads: 

"The  words  'personal  injury  by  acddent  aris- 
ing out  <rf  or  in  the  course  of  employments  shall 
indude  an  injury  caused  by  the  willful  act  of  a 
third  person  directed  against  an  employe  be- 
cause of  his  employment.  They  shall  not  in- 
dude a  disease  except  as  it  shall  result  from 
the  injury."  Comp.  Laws  Utah  1917,  t  3112, 
as  amended  by  chapter  63,  Laws  Utah,  1919. 
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In  Indiana  the  statutory  definition  of  "per- 
voaal  Injury"  as  used  in  the  Workmen's  Com- 
pensation Law  of  that  state  Is  in  substance 
that  of  Utah,  and  reads  as  follows: 

"  'Injury'  and  "personal  injury'  shall  mean 
only  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment  and  shall  not  in- 
clude a  disease  in  any  form  except  as  it  shall 
result  from  the  injury."  Acta  1915,  c.  106,  pt 
6.  i  76(d),  p.  416. 

This  statute  has  been  construed  by  the 
Appellate  Court  of  Indiana,  and  it  has  been 
repeatedly  beld  by  that  court  that,  when  a 
disease  la  vlTlfled  or  accelerated  by  acci- 
dental Injury,  and  disabling  results,  the  in- 
jured workman  la  entitled  to  compensation 
for  the  entire  period  during  which  he  is  dis- 
abled, though  the  period  of  disability  is  pro- 
longed because  of  the  disease. 

In  Re  Bowers,  66  Ind.  App.  128,  133,  116 
N.  B.,8«2,  843,  the  court  says: 

"Where  one  is  injured  through  the  negligence 
of  another,  and  the  former  ia  afflicted  with  or 
predisposed  to  some  disease,  and  the  injury  ma- 
terially aggravates  or  incites  the  disease  and 
accelerates  it  to  the  stage  of  disability  or  to  a 
fatal  termination,  and  the  forces  which  con- 
tribute, each  materially,  to  produce  snch  dis- 
ability or  death,  are  the  disease  and  its  ag- 
gravation or  acceleration  by  the  injury,  the 
victim  or  his  representative  has  his  remedy 
in  cases  governed  by  the  common  law.  [Citing 
many  cases.] 

"Likewise  the  courts,  consistent  with  the 
theory  of  workmen's  compensation  acts,  hold 
with  practical  uniformity  that,  where  an  em- 
ployi  afflicted  with  disease  receives  a  personal 
injury  under  such  circumstances  aa  that  be 
might  have  appealed  to  the  act  for  relief  on 
account  of  the  injury  had  there  been  no  disease 
faivolved,  but  the  disease  as  it  in  fact  exists 
is  by  the  injury  materially  aggravated  or  ac- 
c^erated,  resulting  in  disability  or  death  ear- 
lier than  would  have  otherwise  occurred,  and 
the  disability  or  death  does  not  result  from  the 
disease  alone  progressing  naturally  as  it  would 
have  done  under  ordinary  conditions,  but  the 
injury,  aggravating  and  accelerating  its  prog- 
ress, materially  contributes  to  hasten  its  cul- 
mination in  disability  or  deatli,  there  may  be  an 
award  under  the  compensation  acts.  See  the 
following:  In  re  Madden,  222  Mass.  487,  111 
N.  B.  37»,  L.  B.  A.  1916D,  1000;  In  re  Bright- 
man,  220  Mass.  17,  107  N.  E.  527,  L.  R.  A. 
1916A,  S21,  and  note  at  page  203;  In  re  Fish- 
er, 220  Mass.  681,  106  N.  E.  361;  Crowley  v. 
City,  228  Mass.  288,  111  N.  E.  786;  Ramlow 
V.  Mo<Mi  Lake  Ice  Co.  (Mich.)  158  N.  W.  1027, 
L.  R.  A.  1916F,  956;  HiUs  v.  Oval  Dish  Co. 
(Mich.)  158  N.  W.  214;  City  of  Milwaukee  v. 
Industrial  Comm.,  160  Wis.  238,  161  N.  W.  247; 
Harts  y.  Hartford,  etc.,  Co.,  90  Conn.  539,  97 
AtL1020;  Robbins  v.  Original,  etc.,  Co.  (Mich.) 
167  N.  W.  487;  Grove  v.  Michigan,  etc.,  Co., 
184  Mich.  449,  151  N.  W.  554;  Hurley  v.  Sel- 
den-Breck  Co.  (Mich.)  16»  N.  W.  311;  Win- 
ter V.  Alkinson,  etc.,  Co.,  88  N.  J.  Law,  401, 
96  AtL  860;  Mazzarisi  r.  Ward.  170  App.  Div. 
868,  156  N.  Y.  Supp.  964:  SuUivan  v.  Indus- 
trial, etc^  Co.,  173  App.  Div.  66, 158  N.  T.  Supp. 


970;  Bradbury,  Workmen's  Compensation  Law, 
p.  386" 

In  Indianapolis  Abbatoir  (To.  v.  Coleman, 
66  Ind.  App.  369,  117  N.  E.  502,  it  was  coa- 
tended  that  Coleman  was  afflicted  with 
syphilis  at  the  time  be  sustained  an  injury 
by  accident.  After  referring  to  tbe  evidence, 
which  was  conflicting,  tbe  court  says: 

"Again  the  court  may  have  found  that  he  was 
so  afflicted  at  the  time  of  such  accident,  but 
that  such  disease  was  latent,  and  that  such  ac- 
cident accelerated  it  to  the  stage  of  disability. 
Under  such  facts,  the  existence  of  such  dis- 
ease would  not  of  itself  prevent  a  recovery." 

Again,  It  la  further  said  In  tbe  course  of 
tbe  opinion: 

"Appellant  finally  contends  that  the  doctrina 
to  be  applied  under  the  facts  of  this  case  is 
one  of  degree:  (1)  Degree  of  disability  prior 
to  the  injury;  (2)  degree  of  disability  caused 
entirely  by  the  injury;  (3)  degree  of  disability 
caused  entirely  by  the  disease:  (4)  degree  of 
disability  which  might  have  resulted  from  the 
disease  alone.  We  cannot  concur  in  this  con- 
tention. There  is  no  provision  for  the  applica- 
tion of  such  a  doctrine  in  the  Workmen's  Com- 
pensation Act  *  *  *  of  this  state,  and  the 
courts  of  other  jurisdictions  have  refused  to 
recognize  it  under  similar  acta"— citing  cases. 

Other  Indiana  cases  upon  this  subject  are: 
I.  C.  C.  4  M.  Ck).  V.  Calvert  et  al.,  68  Ind. 
App.  474,  119  N.  B.  519,  120  N.  E.  709;  Ret- 
mler  v.  Cruse,  67  Ind.  App.  192,  119  N.  B.  82; 
Puritan  Bed  Springs  Co.  y.  Wolfe,  68  Ind. 
App.  830,  120  N.  a  417;  MiUer  y.  Bell 
(Ind.  App.)  129  N.  B.  493;  Republic  I.  &  8. 
Co.  V.  Markiowlcz  (Ind.  App.)  129  N.  B.  710; 
UtlUtles  Co.  y.  Herr  (Ind.  App.)  132  N.  B.  262. 

The  statute  of  Iowa  relating  to  tbe  sub- 
ject under  consideration  is  substantially  that 
of  Utah,  although  in  that  state  the  employ§ 
is  entitled  to  compensation  for  personal  in- 
jury arising  out  of  and  In  tbe  course  of  bis 
employment,  a  more  comprehensive  term 
than  "personal  injury  t)(y  accident."  Re- 
ferring to  the  words  "Injury"  and  "personal 
injury,"  tbe  Iowa  statute  (Code  Supp.  1913. 
§  2477ml6)  says: 

"They  shall  not  include  a  disease  except  as  it 
shall  result  from  the  injury." 

In  Hanson  v.  Dickinson,  188  Iowa,  728, 
176  N.  W.  823,  Hanson,  the  employ*,  had  his 
knee  injured,  and  the  injury  "lighted  up"  or 
accelerated  gonorrhea,  which  had  been  dor- 
mant in  his  system  for  six  years.  The  court 
held  that  the  manifest  design  of  the  General 
Assembly  In  providing  that  tbe  term  "per- 
sonal injuries"  should  not  include  a  diseass 
was  to  eliminate  occupational  dlaeaaes.  Such 
obviously  was  also  the  purpose  of  the  Leg- 
i.olature  of  this  state  when  disease  was  ex- 
cluded in  the  definition  of  Injury  by  accident. 
In  Hanson  v.  Dickinson,  supra,  tbe  court 
aptly  expressed  a  thought  which  is  here  ap- 
plies bl*! 
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'The  claim  is  not  based  on  the  disease,  but 
on  what  the  bruise  did  to  the  disease." 

In  substance  the  same  as  that  of  Utah  is 
the  statute  of  lionlsiaiia  (Act  No.  20  of  1014, 
I  80)  which  iiroTldes: 

"Dbat  the  terms  'injury'  and  'personal  in- 
juries' shall  include  only  injuries  by  violence  to 
the  physical  structure  of  the  body  and  such 
diseases  or  infections  as  naturally  result  there- 
from. The  said  terms  shall  in  no  case  be  con- 
strued to  include  any  other  form  of  disease  or 
derangement,  howsoever  caused  or  contracted." 

As  shown  by  the  syllabus  in  Behan  r. 
Honor,  143  La.  348,  78  South.  680,  L.  B.  A- 
1018F,  p.  862,  the  Supreme  Court  of  Louisi- 
ana held: 

"The  fact  that  an  employ^,  injured  in  per- 
forming service  arising  out  of  and  incidental 
to  his  employment  in  the  course  of  hils  em- 
ployer's occupation,  was  already  afflicted  with 
a  dormant  disease  that  might  some  day  have 
produced  physical  disability  is  no  reason  why 
the  employ^  should  not  be  allowed  compensa- 
tion, under  the  employers'  liability  statute,  for 
the  injury  which,  added  to  the  disease,  super- 
Induced  physical  disability." 

And  In  the  opinion  it  Is  said: 

"The  proof  goes  no  further,  in  support  of  the 
defense  of  this  suit,  than  to  show  that  the 
plaintifF  might,  and  perhaps  would,  at  some 
time,  liave  become  disabled  by  the  disease 
that  was  lurking  in  his  system,  even  if  the  ac- 
cident complained  of  had  not  happened.  •  •  • 
The  evidence  leaves  no  doubt  that  the  plaintiff's 
physical  disability  resulting  from  the  accident 
Is  worse  than  it  would  be  if  he  had  not  been 
diseased  at  tiie  time  of  the  accident.  But  the 
accident  was,  none  the  leas,  the  proximate 
canse  of  the  present  disability," 

The  syllabus  above  set  out  and  the  quota- 
tion from  t&e  text  of  the  opinion  are  quoted 
and  approved  In  Fox  v.  U.  O.  &  O.  P.  Co., 
147  La.  866,  86  South.  311. 

FalntifCs  rely  on  Borgsted  T.  Shults  Bread 
Co.,  180  App.  Div.  220,  167  N.  T.  Supp.  647. 
In  that  case  plaintiff  was  the  driver  of  a 
bakery  wagon,  and  accidentally  slipped  In 
getting  off  his  wagon  and  fell  to  the  ground, 
sustaining  a  fracture  of  the  right  tibia,  the 
healing  of  which  was  prolonged  by  reason 
of  his  pre-existing  syphilitic  condition  which, 
aggravated  by  the  accident,  resulted  in  the 
loss  of  sight  The  court  held  that,  while  en- 
titled to  compensation  for  the  fracture, 
though  the  injury  may  have  been  prolonged 
In  results  because  of  degeneracy  due  to 
syphilis,  still  be  was  not  entitled  to  com- 
pensation for  permanent  disability  due  to 
the  loss  of  his  eyesight,  which  loss  was  the 
result  of  syphilis,  but  had  no  causal  connec- 
tion with  the  accident.. 

The  Borgsted  Case  is  thus  distinguishable 
from  other  New  Yorlc  cases,  but  in  so  far  as 
It  departs  from  the  genertd  doctrine  cf  the 
cases  that  we  have  cited  It  is  isolated  and 


finds  n^  support  in  the  decisions  of  the  courts 
of  New  Torli  or  those  of  any  other  state. 

In  Van  Keureu  v.  Dwight,  etc.,  Co.,  170 
App.  Div,  500,  165  N.  Y.  Supp.  1040,  affirmed 
In  222  N.  Y.  648,  110  N.  E.  1083,  it  is  held 
that,  if  an  employ^  has  a  disease,  and,  hav- 
ing the  same,  receives  an  Injury  arising  out 
of  and  in  the  course  of  his  employmentr 
which  injury  accelerates  thei  disease  and 
causes  his  death,  such  death  results  from 
such  injury,  and  the  right  to  compensation 
is  secured  even  though  the  disease  itself  may 
not  have  resulted  from  the  Injury. 

In  Finkelday  v.  Heide,  103  App.  Div.  338, 
183  N.  Y.  Snpp.  012.  affirmed  in  230  N.  Y. 
508,  130  N.  E.  000,  the  claimant  sustained  a 
fracture  ot  his  wrist.  At  the  time  of  the  ac- 
cident he  was  infected  with  syphlUs,  and 
shortly  thereafter  developed  general  paresis. 
It  was  claimed  that  the  award  should  be 
modified  so  as  to  eliminate  compensation  for 
the  disease  of  paresia  It  was  hdd  that  the 
tact  that  claimant  wonid  at  a  later  period 
have  been  aifiicted  with  the  disease  of  pare- 
sis as  the  result  of  syphilis  did  not  militate 
against  the  award. 

It  is  not  necessary  "to  this  daim  to  argue 
that  the  disease  or  infection  from  which  the 
claimant  suffers  did  not  naturally  and  unavoid- 
ably result  from  the  injury.  It  is  sufficient  if 
the  disease  existed  at  the  time  of  the  injury 
and  was  thereby  accelerated  to  such  an  extent 
as  to  impair  the  earning  capacity." 

It  is  argued  by  plaintiffs  that,  if  the  law 
be  held  to  be  that  the  acceleration  or  ag-  - 
gravatlon  or  prolongation  of  a  disease  by 
accidental  Injury  sustained  In  the  course  of 
or  arising  out  of  the  employment  is  com- 
pensable under  the  Workmen's  Compensation 
Law,  the  result  would  inevitably  be  that  the 
industries  generally  would  soon  insist  that 
all  applicants  for  wock  should  pass  a  rigid 
physical  examination,  and  that  needy  work- 
men suffering  from  any  form  of  ailment  or 
disease  would  thus  be  deprived  of  full  and 
equal  opportunity  of  obtaining  employment. 
An  answer  to  this  argument  is  found  in  Mad- 
den's  Case,  222  Mass.  487-496,  111  N.  R  870, 
L.  R.  A.  1016D,  1000: 

"It  is  argued  that  grave  economic  conse- 
quences of  far-reaching  effect  may  follow  from 
the  act  as  thus  construed.  It  is  said  that  per- 
sons not  in  good  health  may  be  altogether  ex- 
cluded from  employment  to  their  severe  hard- 
ship, while  the  cost  of  conducting  commercial 
and  industrial  enterprises  may  become  prohibi- 
tively large,  all  to  the  detriment  of  the  general 
welfare  and  of  the  financial  resources  of  the 
commonwealth.  These  considerations  are  of 
great  public  moment.  But  these  factors  relate 
to  legislative  questions  and  arguments  founded 
on  them  are  distinctly  legislative  arguments. 
They  may  be  entitled  to  attention  and  delibera- 
tion at  the  hands  of  the  legislative  department 
of  the  government.  In  the  present  forum  they 
cannot  have  decisive  significance,  even  if  it 
were  plain  that  the  enumerated  consequences 
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vere  inevitable.  The  function  of  the  judicial 
department  of  the  government  is  simply  to  de- 
termine whether  an  act  is  within  Oie  power 
vested  by  the  Constitution  in  the  Legislature, 
and  then  to  enforce  it  according  to  its  true 
meaning  in  cases  as  they  arise." 

Another  answer  Is  that  in  all  those  states 
where  rulings  such  as  those  by  the  Indus- 
trial Commission  in  the  pres^it  case  hare 
been  upheld  by  the  courts  the  predictions  of 
dire  disaster  to  workmen  have  not  eventu- 
ated. Industries  in  those  states  are  still 
employing  men  as  they  present  themselves 
for  work,  and  those  with  dormant  diseases, 
with  unsound  lungs,  weak  hearts,  and  im- 
pure blood  are  still  working  by  the  side  of 
those  without  disease  or  physical  weakness 
of  any  kind. 

[4]  The  third  proportion  advanced  by 
plaintiffs  is  that  for  such  prolongation  or 
extension  of  his  disability  as  is  due  to  ajv 
plicant's  failure  to  seek  prompt  medical  aid 
for  a  known  syphilitic  condition  from  which 
he  was  still  suffering,  and  which  yielded  so 
quickly  to  proper  treatment,  the  appllunnt, 
and  not  the  industry,  must  bear  the  conse- 
quences. Counsel  cite  licsh  v.  111.  Steel  Co., 
163  Wis.  124,  157  N.  W.  539,  L.  R.  A.  1916B, 
105,  and  quote  therefrom  as  follows: 

"The  proposition  that  an  applicant,  under  the 
provisions  of  this  humane  law,  may  create,  con- 
tinue, or  even  increase  his  disability  by  his 
willful,  unreasonable,  and  negligent  conduct, 
claim  compensation  from  his  employer  for  his 
disability  so  caqsed,  and  thereby  cast  the 
burden  of  his  wrongful  act  upon  society  in  gen- 
eral, is  not  only  utterly  repugnant  to  all  prin- 
ciples of  law,  but  is  abhorrent  to  that  sense  of 
justice  common  to  all  mankind." 

No  doubt  the  workman  who  is  Injured  by 
accident  In  the  course  of  bis  employment 
may  not  demand  compensation  for  disability 
prolonged  by  his  willful  neglect.  Was  there 
willful  neglect  or  culpable  negligence  in  this 
case?  A  company  physician  had  treated  the 
applicant  in  1917  for  syphilis,  but  the  sam^ 
physician  was  called  to  treat  the  applicant's 
injury,  and  this  doctor  did  not  associate  the 
syphilitic  condition  known  to  him  with  the 
alleged  Injury.  It  was  only  later,  when  the 
Wassennan  test  was  applied,  that  appllcantV 
reviving  syphilitic  condition  was  noticed  or 
considered.  The  specific  remedy  for  the  dis- 
ease was  then  administered  and  a  cure  ef- 
fected. It  Is  not  shown  that  the  applicant 
knew  that  syphilis  had  been  dormant  for 
three  years  In  his  system,  that  he  knew  that 
It  was  revived  Into  activity  by  the  Injury  to 
his  arm,  or  that  be  knew  that  a  remedy  had 
been  discovered  that  would  quickly  cure  the 
dread  disease.  Can  it  be  said  as  a  matter 
of  law  that  the  prolongation  of  the  disease 
was  due  to  the  willful,  unreasonable,  and 
ne^gent  conduct  of  the  applicant?  We 
think  not.    Whether  there  was  such  willful 


neglect  or  culpable  negligence  on  his  part 
that  the  applicant  should  be  deemed  blamable 
for  the  prolongation  of  his  Injury  was  an  is- 
sue of  fact  for  the  Commission  to  determine, 
and  having  by  its  award  decided  that  ap- 
plicant is  not  chargeable  with  willful  neg- 
lect and  unreasonable  conduct  In  failing 
sooner  to  procure  medical  treatment,  the 
Commission's  decision  on  that  issue  mtist 
be  held  to  be  final  and  conclusive. 
The  award  Is  affirmed. 

CORFMAN,  0.  J.,  and  GIDEON  and 
THURMAN,  JJ.,  concur. 

FRICK,  J.  I  concur.  I  desire  to  state, 
however,  that  I  do  so  only  In  deference  to  the 
authorities  cited  by  Mr.  Justice  WEBER. 
Where  it  not  for  those  decisions,  In  which 
statutes  similar  to  ours  are  passed  on,  I 
should  feel  constrained  to  bold  that  in  view 
of  the  language  of  our  statute  that  the  "per- 
sonal Injury"  for  which  the  employe  shall  be 
compensated  "shall  not  Include  a  disease  IB 
any  form  except  as  it  shall  result  from  the 
injury,"  necessarily  excludes  every  disease 
except  the  one  which  is  the  direct  result  of 
the  injury  complained  of.  To  my  mind  there 
is  no  escape  from  the  conclusion  that  the 
disease  in  this  case  did  not  "result  from  the 
injury,"  and  is  therefore  necessarUy  ex- 
cluded. To  hold  otherwise  necessarily  results 
in  ignoring  the  explicit  language  of  the  stat- 
ute and  leaves  the  matter  to  be  determined 
under  the  law  applicable  to  injuries  which 
were  caused  through  the  negligence  of  the 
employer.  Where  that  was  the  case,  how- 
ever, the  employ*  could  recover  nothing  if  his 
own  negligence  either  caused  or  directly  con- 
tributed to  the  injury.  The  employer  was 
thus  compelled  to  compensate  for  the  con- 
sequences of  his  own  negligence  only,  while 
under  the  decision  as  it  stands  be  may  be 
compelled  not  only  to  compensate  the  employe 
for  the  consequences  of  his  own  negligence, 
but  also  for  the  consequences  of  any  disease 
which  may  have  aggravated  the  Injury  and 
the  consequences  of  which  continue  indefi- 
nitely. In  view  that  under  the  Industrial 
Act  contributory  negligence  Is  not  a  defense, 
the  Legislature,  it  seems  to  me,  intended  to 
prevent  a  recovery  for  the  consequences  of 
any  disease  which  manifestly  did  not  "re- 
sult from  the  injury."  I  concede,  however, 
that  the  matter  of  adjusting  and  fixing  com- 
pensation under  the  Industrial  Act  is  not 
always  free  from  difficulty,  and  therefore 
I  cheerfully  yield  to  the  Judgment  of  my 
Associates. 

Notwithstanding  the  suggesticm  of  Mr. 
Justice  WEBBiR  to  the  contrary,  I  am,  never- 
theless, strongly  of  the  opinion  that  the  con- 
struction given  the  statute.  If  adhered  to, 
will  eventually  result  in  compelling  appli- 
cants for  employment  to  submit  to  physical 
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examination  and  will  thus  exclude  those  who 
can  least  afford  It  because  they  cannot  pass 
the  examinations.  While  the  industries  of 
the  state  will  compensate  the  employes  for 
loss  through  accidental  injuries,  they,  in  my 
Judgment,  as  a  matter  of  self-protection,  will 
refuse  to  make  compensation  to  those  who 
suffer  loss  resulting  from  diseases. 


WESTESEN  V.  OLATHE  STATE  BANK. 
(No.  10037.) 

(Supreme  Court  of  Colorado.    Feb.  6,  1922.) 

Contracts  «=>IO(l)— Agreemeat    of    baak   to 
mako  loan,  followed  by  delivery  of  note*,  held 
not  nnllateral  oontract 
Where  a  bank  agreed  to  glTe  plaintiff  cred- 
it for  $5,000,  against  which  he  conld  check  at 
his  lEonvenience,   and  plaintiff  gave   the   bank 
five  promissory  notes,  for  $1,000  each,  to  be 
deposited  to  his  account  one  at  a  time,  when 
his  account  shoold  be  overdrawn,  the  contract 
was  not  void  for  lack  of  mutuality. 

Department  2. 

Error  to  District  (3ourt,  Montrose  Coun- 
ty; Thomas  J.  Black,  Judjge. 

Action  by  CJ&rl  Westesen  against  the 
Olathe  State  Bank.  From  a  Judgment  dis- 
missing the  complaint,  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

jCatlln  ft  Blake^  of  Montrose,  for  plaintiff 
In  error. 

Edward  M.  Sherman,  of  Montrose,  for  de- 
fendant In  error. 

TEIiDER,  J.  The  plaintiff  in  error  sued 
the  defendant  in  error  for  damages  for  a 
breach  of  a  contract  by  which  the  bank 
agreed  to  loan  plaintiff  money  for  a  trip  to 
California.  A  general  demurrer  to  the  com- 
plaint was  sustained,  upon  the  ground  that 
the  contract  was  unilateral,  and  void  for 
want  of  mutuality;  there  being,  the  court 
held,  no  obligation  on  the  part  of  the  plain- 
tiff to  t>orrow  any  money  from  the  bank. 
Plaintiff  elected  to  stand  upon  his  complaint, 
the  action  was  dismissed,  and  the  cause  is 
now  here  on  error. 

The  depiurrer  to  the  complaint  was  sus- 
tained upon  the  authority  of  Cold  Blast  Co. 
▼.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77, 
62  0.  C.  A.  25,  67  L.  R.  A.  696.  The  facts 
in  that  case,  however,  are  so  dlfferoit  from 
those  in  this  case'  that  the  decision  furnishes 
no  authority  for  the  court's  holding.  The 
contract  set  up  in  the  complaint  should  be 
construed  according  to  the  familiar  rule  that 
contracts  are  to  be  construed  in  the  light  of 
the  circumstances  sorrounding  the  parties 
and  of  the  objects  which  they  evidently  had 
In  view.    The  complaint  alleges  that  the  plain- 


tiff explained  to  the  vice  president  of  the 
banking  company  that  he — 

"was  about  to  take  a  trip  of  vacation  to  Cali- 
fornia, and  would  reqnire  a  credit  of  $5,000 
for  use  on  such  trip,  and  then  and  thereupon 
defendant,  through  the  said  vice  president, 
caused  plaintiff  to  execute  his  five  promissory 
notes,  of  $1,000  each,  to  defendant,  and  plain- 
tiff did  execute  said  notes  to  the  defendant,  and 
in  consideration  thereof  defendant  promised 
and  agreed  that  plaintiff  should  have  a  credit 
of  $5,000  with  said  bank,  against  which  plain- 
tiff could  check  at  his  convenience;  that  said 
notes  would  be  held  by  defendant,  and  whenever 
his  account,  by  reason  of  checldng  thereon  in 
accordance  with  said  agreement,  should  bo 
overdrawn,  that  said  notes  would  be  severally 
deposited,  and  credited  to  plaintiff's  account, 
less  the  usual  discount  tiiereon;  and  plaintiff 
then  and  there  explained  to  defendant,  and 
defendant  knew,  the  purpose  of  said  trip  to  Cal- 
ifornia,' and  that  the  obtaining  of  said  credit 
was  for  the  trip  of  plaintiff  and  his  wife  to 
California  for  a  vacation,  and  that  plaintiff  did 
not  and  would  not'have  the  funds  for  said  trip 
and  vacation,  except  through  said  credit." 

.  It  is  further  alleged  that  plaintiff,  after 
arriving  in  California,  drew  a  check  on  said 
bank,  which  was  dishonored.  It  is  to  be 
observed  that  the  complaint  alleges  that  the 
execution  and  delivery  of  the  promissory 
notes  to  the  bank,  uiK>n  the  condition  and 
for  the  purpose  stated,  was  the  considera- 
tion upon  which  the  bank  was  to  give  plain- 
tiff a  credit  of  $5,000.  Unquestionably  such 
delivery  was  a  sufflcient  consideration  for 
that  contract,  even  if  there  were  nothing 
else,  because  the  plaintiff  thereby  put  him- 
self in  a  worse  position,  and  because  he 
did  something  he  was  not  bound  to  do. 

The  complaint  is  good  under  another  line 
of  authorities,  which  hold  that  an  agreement 
on  the  one  part  to  sell,  and  upon  the  other 
part  to  buy,  all  the  goods,  or  articles,  that 
the  purchaser  may  require  during  a  stated 
term,  is  a  vaUd  contract.  This,  of  course,  is 
confined  to  those  cases  in  which  there  is 
good  ground  for  believing  that  some  goods 
at  least  will  be  required. 

Construing  the  complaint  as  an  entirety,  it 
is  clear  that  the  bank  agreed  that.  If  the 
plaintiff  would  borrow  of  It  the  money  which 
he  would  require  on  his  proposed  trip  and 
give  to  the  bank  his  notes,  it  would  advance 
him  money  through  his  checking  account,  as 
required  by  him;  in  short,  the  bank  agreed 
to  loan  plaintiff  the  money  required  for  the 
trip.  The  moment  that  a  check  by  the  plain- 
tiff called  for  more  money  than  he  had  on 
deposit,  the  bank  had  the  right  to  take  one 
of  the  notes,  and  make  it  a  binding  obliga- 
tion upon  the  plaintiff.  It  Is  Immaterial  that 
the  exact  sum  he  might  reqnire  was  not 
fixed.  The  contract  was  made  with  that 
fact  in  view.  The  bank,  being  in  the  busi- 
ness of  loaning  money,  in  effect  proposed 
that,  if  the  plaintiff  would  borrow  from  It 
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what  he  needed  for  the  purpose  stated,  It 
would  loan  It  to  him  as  called  for.  The  de- 
livery of  the  notes  was  an  acceptance  of 
the  proposition,  and  completed  the  contract 
The  fact  that  he  might  shorten  his  trip, 
and  80  borrow  less  money,  is  not  material, 
because  that,  too,  was  a  contingency  wliidi 
must  have  been  recognized  by  the  bank.  That 
might  be  of  some  moment  upon  the  question 
of  the  advisability  of  making  the  contract, 
but  It  does  not  afTect  its  validity.  Since  the 
contract  was  made,  the  question  whether  or 
not  the  banlc  got  much  or  little  profit  out 
of  It  is '  beside  the  mark.  The  complaint 
stated  a  cause  of  action,  and  the  court  erred 
in  sustaining  the  demurrer. 

The'  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  ex- 
pressed. 

DBNISOM  and  WHITFORD,  JJ.,  concur. 


O'OONNELL  V.  PEOPLE.    (No.  10187.) 

(Supreme  Goart  of  Colorado.    Feb.  6,  1922.) 

1.  CrimlnaJ  law  «=a53 1 (3)— Confession  shown, 
by  admission  and  other  evidence  to  have  been  , 
voluntary  Is  admissible. 

Where  a  confession  by  accused,  which  was  | 
a   transcript  of  shorthand  notes  of  questions , 
and  answers,  contained  an  admission  that  ac- 
cused had  been  duly  cautioned  and  that  his ' 
statements  were  voluntary,  and  four  witnesses 
testified  that  the  confession  was  freely  given 
without  coercion  or  inducement,  the  statement 
was  admissible  in  evidence. 

2.  Criminal  law  «=9532(2)  —  Trial  court  has 
considerable  discretion  In  admitting  confes- 
sion. 

In  passing  upon  the  objection  that  confes- 
sion by  accused  was  not  voluntary,  considerablo 
discretion  is  vested  in  the  trial  court 

E^  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  H.  B.  Munson,  Judge. 

William  J.  O'Donnell  was  convicted  of  rob- 
bery, and  be  brings  error.  On  application 
for  supersedeas.  Supersedeas  denied,  and 
Judgment  affirmed. 

Morton  M.  David,  of  Denver,  for  plain- 
tiff in  error. 

Victor  B.  Keyes,  Atty.  Gen.,  and  Charles 
R.  Conlee  and  Samuel  Chutkow,  Asst  Attys. 
Gen.,  for  the  Pec^le. 

BURKB,  J.  Plaintiff  in  wror  (hereinaft- 
er referred  to  as  defmdant)  was  convicted  on 
a  charge  of  robbery.  To  review  that  Judg- 
ment he  brings  error  and  asks  the  issuance 
of  a  supersedeas.    Defendant's  reply  brief 


was  filed  herein  November  8,  1921.  Action 
has  been  thus  delayed  by  reason  of  the  ill- 
ness of  the  Justice  to  whom  the  cause  was 
first  assigned. 

The  only  assignment  of  error -argued  in 
the  briefs  is  the  third;  1.  «.,  that  the  trial 
court  improperly  admitted  evldoice  of  an 
involuntary  confession.  This  confession  was 
a  transcript  of  shorthand  notes  of  questions 
and  answers  wherein  defendant  admitted  his 
guilt  and  gave  In  detail  his  version  of  the 
transaction.  It  was  overwhelmingly  proven 
and  undisputed.  It  disclosed  that  defend- 
ant bad  been  duly  cautioned,  and  that  his 
statements  were  voluntary.  When  offered  in 
evidence  the  Jury  was  excased  and  witness- 
es examined  by  the  court  as  to  the  character 
of  tbe  confession.  Four  of  these  corroborat- 
ed the  confession  in  this  particular.  They 
testified  that  it  was  freely  given  without  co- 
ercion or  inducement  The  court  so  foimd 
and  gave  to  the  Jury  two  instructions  on  the 
subject  exceedingly  favorable  to  defendant. 

II ,  J]  Where  such  a  statement  contains  an 
adiptssion  that  it  was  freely  and  voluntarily 
made,  without  threats  or  promises,  and  that 
admission  is  supported  by  the  testimony  of 
persons  present  at  the  time,  the  statement  Is 
admissible  in  evidence.  In  passing  upon  the 
question  a  considerable  discretion  is  vested 
In  the  trial  court  16  C.  J.  735.  That  dis- 
cretion was  not  abused  In  the  instant  case. 

Not  only  is  the  record  exceptionally  free 
from  error  an*  the  verdict  amply  supported 
by  the  evidence,  but  no  other  was  possible 
thereunder. 

The  supersedeas  Is  denied,  and  the  Judg- 
ment affirmed. 

SCOTT,  O.  J.,  and  BAILEY,  J.,  not  partici- 
pating. 


8.  J.  THOMAS  REALTY  CO.  «t  al.  v.  GUTH- 
RIE.    (No.  9991.) 

(Supreme  Court  of  Colorado.     Feb.  6,  1922.) 

1.  Trusts  «=3l03(3)— Wife  oxecnting  deed  as 
mortgage  to  seouro  husband's  debt  retains 
equity  of  redemption,  and  reconveyance  to 
him  is  for  benefit  of  her  hairs. 

Tlie  execution  by  a  wife  of  a  conveyance 
in  the  form  of  a  warranty  deed  to  property 
paid  for  by  her  husband  and  convened  to  her 
under  her  agreement  to  mortgage  and  convey  it 
at  her  husband's  request,  which  deed  was  ex- 
ecuted to  secure  a  loan  to  tbe  husband,  and  was 
therefore  a  mortgage,  left  the  equity  of  re- 
demption in  the  wife,  so  that  a  reconveyance 
by  tbe  grantee  after  the  grantor's  death  to  her 
husband  was  for  the  benefit  of  her  heirs. 

2.  Fraods,  statute  of  «=9l29(3)— PerTormanoa 
of  agreement  to  mortgage  doe*  not  validate 
oral  agreement  to  convey. 

Where  a  wife  orally  agreed  to  mortgage  and 
convey  certain  property  at  her  husband's  re- 
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quest,  the  performance  b;  her  of  her  agree- 
ment to  mortgage  does  not  render  enforceable 
against  her  or  her  heirs  her  oral  promise  to 
convey  the  property. 

3.  Witnesses  «=»  159(5)— Husband's  testimony 
held  properly  excluded  In  suit  against  him  by 
wife's  heirs. 
Where  plaintiff  sued  defendant  to  recover 
an  interest  in  land  which  plaintiff  claimed  he 
owned  as  the  heir  of  defendant's  wife,  testi- 
mony of  defendant  as  to  conveyance  by  the  wife 
of  the  mortgage  in  the  form  of  a  warranty  deed 
was  proper]^  excluded  under  the  statute. 

En  Banc 

Error  to  Dtetrict  CJourt,  City  and  County 
at  Denver:  Thomas  J.  Black,  Judge. 

Action  by  Archibald  J.  Guthrie  against  the 
S.  J.  Tliomas  Bealty  Company  and  another 
to  have  a  deed  declared  to  be  a  mortgage. 
Judgment  for  plalntUf,  and  defendants  bring 
error.     Affirmed. 

George  F.  Dnnklee  and  Edward  T.  Dunk- 
lee,  both  of  Denver,  for  plaintlffB  In  error. 

William  W.  Garwood,  Omar  E.  Garwood, 
Harry  Sobol,  and  Francis  G.  Rlche,  all  of 
D«iver,  for  defendant  In  error. 

DBNISON,  J.  Guthrie  bad  Judgment  be- 
low upon  a  bill  broii^t  by  him  to  declare  a 
deed  to  be  a  mortgage.  The  deed  was  ex- 
ecuted by  his  mother.  The  defendants  be- 
low, said  /ealty  company  and  Chris  Irving, 
bring  error. 

The  essential  facts  are  as  follows:  In 
1903  Irving  purchased  the  land  in  question, 
took  title  in  his  wife,  Anna  C.  Irving,  built 
a  house  upon  tbe  property,  and  dwelt  there 
with  her.  In  1914  she  executed  a  warranty 
deed  to  tbe  S.  J.  Thomas  Realty  Company 
to  secure  a  loan  made  to  her  husband.  The 
deed  was  not  then  recorded.  In  1920  Anna 
G.  Irving  died.  Thereafter  Irving  paid  the 
debt,  the  S.  J.  Thomas  Realty  Company  ex- 
ecuted a  quitclaim  to  him,  and  thereupon 
be  recorded  the  two  deeds. 

Guthrie,  who  is  the  son  ot  Anna  O.  Irrlag 
by  a  former  marriage,  claims  that  the  war- 
ranty deed  was  a  mortgage,  and  therefore 
the  property,  upon  the  payment  of  the  debt, 
should  have  been  reconveyed  to  Mrs.  Irving's 
hdrs,  who  are  the  plaintlfP  Guthrie,  and  the 
defendant  Irving. 

It  Is  claimed  for  Irving  that  he  purchased 
the  property  in  question  and  built  the  house 
out  of  bis  own  funds ;  that  his  wife  contrib- 
uted nothing;  that  he  took  the  title  In  her 
name  undw  an  oral  agreement  with  her  that 


at  any  time  he  needed  to  raise  mon^y  to  use 
in  his  business  she  would,  at  his  request, 
convey  or  mortgage  the  property  for  that 
purpose,  and  that  the  said  warranty  deed 
was  made  In  fulfillment  of  that  agreement; 
that,  being  so  fulfilled,  the  transaction  Is  not 
within  the  statute  of  frauds;  that  by  the 
delivery  ot  the  warranty  deed  to  the  com- 
pany Mrs.  Irving  parted  with  all  title  to 
the  property;  that  the  mortgage  evidenced 
by  said  warranty,  deed  was  therefore  the 
mortgage  of  Chris  Irving  and  not  of  his 
wife,  and  so  the  release  thereof,  viz.  the 
quitclaim  deed,  was  due  to  blm  and  not  to 
her  or  her  h^s. 

[1]  The  flaw  in  this  reasoning  is  that  It 
assumes  without  proof  that  Mrs.  Irving  by 
her  deed  parted  with  all  title.  The  proof  is 
(we  assume  for  the  purpose  of  argument 
that  it  Is  snfficient)  that  she  agieed  to  mort- 
gage or  convey.  She  mortgaged.  We  must 
assume  that  the  .court  so  found,  and  we 
think  the  evidence  Justified  the  finding.  She 
kept  her  agreement  But  upon  payment  she 
must  receive  a  release.  True,  the  mortgage 
was  to  secure  her  husband's  debt,  but  nev- 
ertheless tbe  equity  of  redanpti<»,  in  the 
absence  of  proof  to  the  contrary  remains 
hers.  Suppose  she  had  executed  an  Instru- 
ment In  form  a  mortgage;  would  any  one 
claim  that  the  release  should  not  go  to  ber? 
But  a  mortgage  is  nothing  but  a  warranty 
deed  with  a  written  defeasance.  Here  the 
defeasance  Is  oraL  Is  not  the  result  the 
same? 

[2]  If  It  Is  claimed  that  the  agreement 
was  to  mortgage  and  convey  upon  request, 
and  that  therefore  Mr.  Irving  might  have 
demanded  conveyance  from  his  wife,  and  so 
would  now  have  a  right  to  demand  convey- 
ance and  therefore  has  a  right  to  retain  the 
property,  the  answer  Is  that  the  fulfillment 
of  the  contract  to  mortgage  cannot  validate 
the  agreement  to  convey.  That  agreement  is 
still  a  naked  oral  contract,  void  under  the 
statute  of  firauds. 

[3]  It  Is  possible  that  Mr.  Irving's  testi- 
mony would  have  changed  the  result,  but 
it  was  rightly  excluded  under  the  statute 
because  plaintiff  was  seeking  to  enforce  his 
rights  as  heir. 

The  above  makes  It  unnecessary  to  notice 
the  other  points  urged  in  support  of  the 
Judgment 

Judgment  afilrmed. 

SCOTT,  a  J.,  and  BAILBT,  J.,  not  par- 
ticipating. 
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KOCH  V.  PEOPLE.     (No.  10247.) 

(Supreme  Court  of  Colorado.    Feb.  9,  1922.) 

Fences  ®s»28(l,  4)— No  malioe  In  tearing  down 
fenoe  on  disputed  land;  refusal  to  direot  ver- 
dict for  accused  where  there  was  no  evidence 
of  maJioe  error. 

In  prosecution  for  malicJoua  mischief  un- 
der Rev.  St.  1908,  g  1874,  where  defendant  tore 
down  a  fence  built  on  land  in  dispute  which 
was  claimed  by  bis  mother,  for  whom  defendant 
was  acting,  there  was  no  malice  such  as  is 
contemplated  by  the  statute,  and  where  there 
was  no  evidence  of  malice  except  inference 
from  such  facts,  a  motion  for  a  directed  verdict 
should  have  been  sustained. 

Error  to  Frenumt  County  Court;  Kent 
L.  Eldred,  Judge. 

Fred  A.  Eftch  was  convicted  of  malicioas 
mischief,  and  he  brings  error.  Beversed, 
with  directions. 

Orion  W.  liocke,  of  Canon  City,  for  plain- 
tiff  in  error. 

Victor  B.  Eeyes,  Atty.  Oen.,  and  Samuel 
Ohutkow,  Aast  Atty.  Gen.,  for  the  People. 

BURKE,  J.  PlaintifC  In  error  (liereinafter 
referred  to  as  defendant)  was  convicted  and 
sentenced  on  a  charge  of  malicious  mischief 
under  sectim  1874,  B.  S.  1908-  The  act, 
diarged  and  admitted,  was  the  cutting  and 
pulling  down  of  a  certain  fence  belonging  to, 
and  erected  by,  the  prosecuting  witness, 
Lemons.  To  review  that  judgment  defend- 
ant brings  error  and  asks  the  issuance  of  a 
sui)er8edeas. 

.  Defendant  was  in  charge  of  the  property 
of  his  mother  and  acting  under  the  direction 
of  his  parents.  The  lands  of  Lemons  Joined 
that  of  Mrs.  Koch.  The  line  between  them 
had  been  for  years  in  dispute  and  unsettled. 
Mrs.  Koch  and  her  predecessors  in  interest 
had,  however,  during  all  this  time  retained 
possession  of  the  strip  in  controversy  and 
bad  cultivated  a  portion  of  it.  The  old  fence, 
standing  on  the  line  thus  long  acquiesced  in, 
had  fallen  into  bad  condition.  Lemons  re- 
built this  fence  on  the  line  claimed  by  him, 
and  defendant  cnt  it  Defendant's  motion 
for  a  directed  verdict  was  overruled.  The 
question  of  the  existence  of  malice  was  sub- 
mitted to  the  Jury.  There  was  no  evidence 
of  malice  save  what  might  be  Inferred  from 
the  foregoing.  This  was  insufficient  to  sup- 
port the  charge. 

"The  mere  intentional  doing  of  an  act  pro- 
hibited by  statute,  or  omitting  the  perform- 
ance of  a  statutory  duty,  does  not  alone  consti- 
tute malicious  mischief,  though  it  may  damage 
the  property  of  another.  The  malicious  mis- 
chief statute  is  criminal,  and  it  is  not  its  prov- 
ince to  make  simply  the  intentional  doing  of  an 
unlawful  act,  which  injures  another's  property. 


a  crime  independent  of  any  evil  purpose  or  in- 
tention." Mayn  v.  People,  56  Colo.  170,  173, 
136  Pac.  1016, 1017. 

Under  a  state  of  facts  almost  Identical 
and  considering  the  element  of  malice  it  was 
said: 

"The  statute  in  regard  to  malicioas  mischief 
*  *  *  does  not  apply  to  cases  of  this  kind, 
where  opposition  is  made  by  a  claimant  of 
premises  of  which  he  is  in  actual  possession, 
to  the  erection  of  a  fence  across  the  same  with- 
out bis  consent."  Satler  ▼.  People,  69  IIL  68, 
70. 

The  motion  for  a  directed  verdict  should 
have  been  sustained.  The  Judgment  is  re- 
versed, with  directions  to  discharge  the  de- 
fendant. 

SCOTT,  0.  J.,  and  ALLHN  and  BAIL- 
EX,  JJ.,  not  participating. 


OWNBEY  V.  SILVERSTEIN.     (No.   10162.) 

(Supreme  Court  of  (Colorado.    Feb.  6,  1922.) 

Appeal  and  error  «s>l097(l)— Oa  submlsalon 
to  trial  oourt  on  the  reoord  In  the  Suprene 
Court   on    former   apfieal,   without   further 
evidence,  the  only  question  on  appeal  is  auffl- 
cienoy  of  the  evidence. 
Where  a  case  had  formerly  been  before 
the  Supreme  Court,  and  was  reversed  for  er- 
roneous instructions  on  damages  and  on  re-trial 
before  the  district  court  and  the  same  trial 
judge  the  record  In  the  former  case  in  the  Su- 
preme Court  was  by  .stipulation  submitted  to 
the  court  below  without  further  evidence,  the 
only  error  which  could  be  considered  on  ap- 
peal would  be  that  based  upon  the  sufficiency 
of  the  evidence. 

Error  to  District  Court,  City  and  (Jounty 
of  Denver ;  Charles  C.  Butler,  Judge. 

Action  by  J.  A.  Ownbey  against  Harry  S. 
SUversteln.  From  a  Judgment  for  defend- 
ant, plalntUt  brou^t  error.  Judgment  was 
reversed,  and  from  judgment  for  defendant 
In  the  second  trial,  plaintiff  brings  error. 
Affirmed. 

B.  F.  Reed  and  Robert  W.  Steele,  Jr.,  both 
of  Denver,  f<Mr  plaintUf  in  error. 

O.  Dexter  Blount  and  Henry  E.  Lats, 
both  of  Denver,  for  defendant  in  error. 

DENISON,  J.  This  case  was  here  (No. 
90S1)  after  Judgment  below  for  defendant 
for  $7,000,  and  was  reversed.  69  Colo.  325, 
194  Pac.  607.  The  ground  of  reversal  was 
that  the  Instructions  of  the  court  gave  to  the 
Jury  an  erroneous  basis  of  the  measure  of 
damages. 

The  case  having  again  come  before  the 
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district  court  and  tbe  same  Judge,  tbe  record 
In  the  former  case  In  this  court  was,  by 
stlpuIatioD,  submitted  to  the  court  below 
without  further  evidence,  and  a  Judgment 
was  rendered  tot  $6,834.22  for  the  defend- 
ant Ownbey,  the  plaintiff,  now  asks  for  a 
supersedeas. 

It  is  obvious  that  in  such  a  case  the  only 
possible  assignment  of  error  which  we  could 
consider  here  must  be  based  ui>on  the  suffi- 
ciency of  the  evidence.  We  cannot  say  that 
the  evidence  is  insufficient  to  Justify  the 
Judgment;  as  a  matter  of  fact,  upon  the  es- 
sential points  In  the  case,  there  is  not  much 
dispute. 

Supersedeas  denied,  and  Judgment  af- 
flrraed. 

ALLEN  and  WHITFORD,  JJ.,  concur. 


|0  re  BUBSER'S  ESTATE. 

BUBSER  V.  HERRMANN. 

(No.  9982.) 

{Supreme  Coort  of  Colorado.    Feb.  6.  1922.) 

1.  Executors  and  administrators  e=>l79— 
Widow's  allowanoe  latended  as  substitute  for 
hubaMTs  support. 

The  purpose  of  the  statute  autborialng  an 
allowance  to  widow  of  the  decedent,  who 
was  residing  within  the  state,  is  to  provide  for 
the  support  of  the  widow  and  children  pending 
administration  as  a  substitute  for  the  sup- 
port furnished  by  the  husband. 

2.  Executors  and  administrators  ^=»I88— 
Widow  maintaining  herself  In  another  state 
not  entitled  to  widow's  allowance. 

Where  the  widow  had  been  living  apart 
from  her  husband  in  another  state,  and  sup- 
porting herself,  the  reason  for  the  widow's  al- 
lowance authorized  by  statute  to  widows  resid- 
ing within  the  state  falls,  and  the  widow  is  not 
entitled  to  the  allowance. 

8.  Executors    and    administrators    $=9l88— In 
determining  right  to  allowance,  widow's  resi- 
dence Is  not  that  of  her  husband. 
In  determining  the  right  of  a  widow  to  the 
allowance  antborized   by   statute   to  a  widow 
residing  within  the  state,  the  residence  of  the 
widow  is  not  controlled  by  that  of  her  husband, 
since  such  construction  would  render  the  clause 
relating  to  residence  meaningless,  which  is  not 
to  be  done  in  construing  a  statute  if  it  can  be 
avoided. 
Allen,  J.,  dissenting, 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 

In  the  matter  of  the  estate  of  Mldiael 
Bubser,  deceased.  Petition  of  Elizabeth  Bub- 
aer  for  widow's  allowance  was  denied,  on 


objection  by  Emma  Herrmann,  and  petitioner 
brings  error.    Affirmed. 

Theodore  H.  Thomas,  of  Denver,  for  plain- 
tiff In  error. 

Douglas  A.  Roller,  of  Denver,  for  defend- 
ant In  error. 

TELLER,  3.  Tbe  plaintiff  In  error  made 
application  for  a  widow's  allowance  as  the 
widow  of  Michael  Bnbser,  deceased,  under  a 
section  of  the  statute  which  provides  that 
"If  any  decedent  leaves  a  widow,  reading 
in  this  state,  in  all  cases  she  shall  be  allowed 
to  have  and  retain  as  her  sole  and  separate 
property,"  certain  named  articles  to  be  tak- 
en under  what  is  generally  known  as  a  wid- 
ow's allowance.  It  appeared  that,  some 
three  years  prior  to  the  death  of  Bubser, 
plaintiff  in  error  went  to  the  state  of  Iowa, 
and  remained  there  until  the  death  of  her 
husband.  She  was  there  engaged  In  man- 
aging a  rooming  bouse  a  part  of  the  time. 
She  did  not  correspond  with  her  husband  - 
during  her  absence.  An  objection  was  made 
to  the  allowance,  upon  the  ground  that  the 
applicant  was  not  residing  in  this  state  at 
the  time  of  the  death  of  Bubser.  Tbe  coun- 
ty court  sustained  the  objection,  and  on  ap- 
peal to  the  district  court  the  objection  was 
there  sustained.  The  cause  is  before  us  on 
error  to  the  order  disaUowlng  the  claim. 

For  the  idalntiff  in  error  It  is  contended 
that  our  statute  Is,  on  this  question.  Identi- 
cal with  that  of  Illinois,  and  two  cases  from 
that  state  are  dted  In  support  of  the  con- 
tention of  plaintiff  In  error  that  her  resi- 
dence was  at  the  d(»nicile  of  her  husband. 
Neither  of  those  cases  Involves  this  ques- 
tion, the  same  may  be  said  of  tbe  two  Mis- 
souri cases  cited,  since  in  the  statute  of  Mis- 
souri there  is  no  requirement  that  the  widow 
be  residing  in  the  state. 

[1]  The  purpose  of  the  allowance  has  been 
stated  by  this  court  to  be  "to  provide  for  tbe 
comfort  and  sustenance  of  the  widow  and 
cihildren  pending  administration  and  before 
distribution."  Deeble  v.  Alerton,  68  Colo. 
166,  143  Pac.  1006,  Ann.  Cas.  1916C,  863. 
This  Is  a  correct  statement  of  the  purpose 
of  the  statute,  and  a  limitation  of  its  bene- 
fits to  a  widow  residing  In  the  state,  and 
dependent  upon  the  estate  after  the  death 
of  the  husband,  as  she  had  depended  upon 
him  before  his  death. 

[2]  In  this  case,  since  the  widow  was  re- 
siding apart  from  her  husband,  discharging 
no  duties  toward  him,  and  maintaining  her- 
self, the  reason  of  the  statute  does  not  ap- 
ply. The  allowance  is  a  substitute  for  sup- 
port theretofore  furnished  by  the  husband. 
The  thing  for  which  the  allowance  is  a  sub- 
stitute not  having  existed,  there  is  no  rea- 
son for  the  allowance. 

(3]  Plaintiff  in  error  contends  that.  Inas- 
much as  the  domicile  of  the  husband  is,  or- 
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dinarUy,  the  domlcae  of  tfte  wife,  and  pre- 
sumwl  ao  to  b«>  the  plaintiff  in  ermr  nmat 
b«  Kgartied.  aa  residing  in  tiiia  estate  at  the 
time  of  the  deatii  of  ha:  hnaband.  This  Is 
tu  obliterate  the  distinctian  between  a  iii»» 
residence  and  a  domicile,  a  distlnctiaa.  well 
established,  and  nnlliflea  the  words  of  tlie 
statate  "residing  in  this  atata"  If  a  widow 
is  held  to  be  residing  wherever  lie  domicile 
of  her  husband  is,  the  words  of  the  stat- 
ute Just  quoted  have  no  effect  whatever. 
Wherever  the  widow  might  be  living,  she 
would,  la  law,  under  that  theory,  be  realdr 
aiding  at  the  domicile  of  her  husband. 

We  are  called  upon  to  give  effect  to  an 
the  provisions  of  the  statute,  and,  if  we  do 
so,  we  most  hold  tliat  a  widow  may,  at  the 
time  ot  the  death  of  her  husband,  be  re- 
siding elsewhere  than  In  the  state  of  hia 
domicile. 

Tbe  Judgment  la  accordingly  affirmed. 

AI/LSN,  J^  dissents. 

SCOTT,  C.  3n  wd  BAILEY,  J,  not  pai<- 
tldpatlDC. 


LCACH  V.  TORBCRT  •!  A    (Ne.  9M«.) 

(Suprems  Court  of  Colorado.    Feb.  6,  1922.)  ^ 

t.  CxawtlM  *=»2»»-0«ly  la^fmaat  ar»«- 
t«r"  af  Hn**  wD***  I*"*  **  "**  ""V  '*' 

Mam.  ! 

Under  R«t.  St.  190S,  i  8668,  as  amended  by 
Laws  ld17,  p.  426,  allowing  Judgment  nreditars  , 
U>  rsdemn  lands  sold  on  execution,  tbe  term. 
"JudKment  creditors"  means  Judgment  creditors 
of  the  person  or  persons  whose  Isnds  sre  sold 
under  execution,   and  who  have  Judgments  or' 
decree*  capable  of  enforcement  by  a  sale  of ! 
the  land  to  be  redeemed  and  a  Jurffpnent  eredl-  | 
tor  of  one  who  bad  no  title  to  aor  Interest  In  , 
the  land  couM  not  redeem,  or  Ity  an  attempted 
redemption  affect  tbe  right  of  a  true  Judgment 
creditor  to  redeem. 

fKd.  Note.— For  other  deflnitiona,  see  Words 
and  f^rases.  First  and  Second  Seriea,  Judg- 
ment Creditor.) 

3.  ExsoatiOH  «=»300— Complatflt  hi  aaK  to  ra- 
dasM  haM  ta  aafallva  tWa  la  tfafaadaafs 
tfabtar. 

In  a  suit  by  a  Judgment  irretftor  of  B.  to 
redeem  land  sold  onder  execution  from  one  who 
had  attempted  to  redeem  as  a  judgment  credi- 
tor of  W.,  a  complaint  alleging  ownership  in  B. 
snd  another,  and  alleging  that  W.  had  no  ea- 
tate,  right,  title,  or  intereat  wbaUoever,  and 
that  defendant  was  not  a  Judgment  creditor 
of  any  on«  who  had  any  estate,  right,  title, 
or  interest,  sufBciently  denied  W.'s  record  ti- 
tle or  interest  subject  to  execution  under  B.  S. 
IMM,  i  861S. 

nepartment  1. 

Krror  to  District  Court,  Weld  Oonnty; 
Oeorge  H.  Bradfield,  Judge. 


Suit  by  SIdiard  K.  Leacb  agslntt  W.  S. 
Torbert  and  others.  Judgment  fSor  ifcftarf 
ants  on  demurrer,  and  plaintiff  brbiga  etrac. 
Reversed  and  remanded,  wldi  ffirectlonai 

John  B.  Smitb  and  Blchard  K  Leaeb.  both 
of  Denver,  for  plaintiff  to  error. 

Henry  Howard,  Jr..  of  Denver,  and  Walter 
B.  Bliss,  of  Oreeler,  for  drfendnnta  In  exxac 

ALLBN,  J.  This  ia  a  suit  in  which  a  Jndc- 
ment  creditor  seelis  to  redeem.  land  of  the 
debtor  which  had  been  sold  under  a  deccee 
foredoalBg  a  deed  at  trast,  to  esnpel  tbe 
sheriff  to  accept  the  proper  amount  of  i»- 
demptioa  money,  and  to  cancel  certain  Im- 
stmmenta  involving,  and  resulting  from,  a  i» 
demptlon  or  attempted  redemptiaa  hiy  auntlirr 
Judgment  credltoe.  A  dennvrer  to  tbe  osaa- 
plalnt  waa  sostained,  and  tte  cause  was  dis- 
misMd.  The  plaintiff  brings  tbe  cause  bece 
for  review. 

The  facta  abown  In  the  complaint,  and 
which  axe  admitted  by  tbe  dsuiiea',  are  aa 
hereinafter  stated. 

On  May  31,  1918,  and  at  sD  waA  ttanes 
ttaereaft^  aa  are  mentioned  in  the  complaint, 
the  land  btTolved  In  this  suit,  consisting  of  a 
qnarter-aectlon  In  Weld  coonty,  waa  owaed 
by  one  Edward  L.  Heald  and  one  C.  B.  Bine- 
aman,  each  of  whom  h^d  In  fee  an  undivided 
one-half  interest.  The  land  was  aobjeet  to 
certain  raaervatianB  of  tte  Union  Fadfle 
Bailway  CoiBi>any,  and  alao  to  a  eertaia  deed 
of  trust  to  secure  the  payment  of  mtaia 
promiaaory  notes.  On  the  date  above  m^ 
tloned  one  E.  Clifford  Heald,  who  was  then 
tbe  owner  and  holder  of  the  notes,  and  the 
benefldary  of  the  deed  of  trust,  commenced 
an  action  In  the  district  eourt  (tf  tbe  city  and 
county  of  Denver,  seeking  a  Judgment  on  ttie 
Indebtedness  and  other  rvUcf,  Including  a 
decree  of  foredoeure  of  the  deed  of  trust. 

On  September  4,  1918,  B.  CUfford  Heald 
obtained  the  decree  of  fore<Joeure  as  sought 
by  him.  On  October  14,  1918,  tbe  sheriff  ot 
Weld  county,  which  la  the  county  wh^ein 
tbe  land  is  situated,  sold  the  premises  In  ac- 
cordance with  tbe  decree,  and  uiwn  the  sale 
the  land  was  struck  off  and  sold  to  the  above 
named  E.  Clifford  Heald  for  tbe  sum  of  $2.- 
018.76,  and  a  certificate  of  pnrohase  was  is- 
sued to  bim. 

On  the  date  above  moitioned,  and  at  all 
times  since,  the  plalntitr  in  the  instant  ease^ 
Richard  E.  Leach,  was  a  Judgment  creditor 
of  Edward  L.  Heald,  and,  as  such  Judgmait 
creditor.  Leach  sought  to  redeem  the  prop- 
erty on  July  12,  1919,  which  was  after  the 
expiration  of  six  montlis  and  before  the  ex- 
piration of  nine  months  from  the  date  of  the 
BherifTs  sale  above  mentlMied.  The  com- 
plaint alleges  tbe  proper  tender  to  the  dier- 
Ifl.  No  other  Judgment  creditor  ot  E^dward 
tt.  Heald  baa  redeemed  tbe  land  tram  tbe 
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aharUTB  mde  of  October  14,  1918.  Neitb« 
has  the  land  been  redeemed  by  a  Judgment 
creditor  of  any  defendant  in  tbe  foredosnre 
snit  bavlng  any  interest  in  tbe  land.  Xbe 
abeiUr  of  Weld  county  reCnaes  to  allow  tbe 
plaintiff  to  redeem. 

Prior  to  plalnUflTs  attempt  and  offer  to 
redeon,  namely,  on  May  10;  1&19,  there  waa 
a  redemption  made^  or  attempted  to  be  made, 
by  <we  W.  R.  Torbert  At  that  time,  and  ever 
since  Joly  10;  1918,  there  waa  on  file  in  the 
office  of  tlie  deA  and  recorder  of  Weld  ooon- 
ty  a  transcript  of  m.  Jadgment  docket,  read- 
iDK  as  fMIowa: 

"State  of  Colorado,  City  and  Comity  of  Den- 
ver—as.: 

"W.  B.   Torbert,  Judgment  Cr.  and  FlalntiS, 

▼.  Wilfred  3.  Heald  and  Edward  L.  Heald, 

Judgment  Dr.  and  Defendant. 

"In  the  District  Court,  ^ril  Tern,  1918. 

Transcript  of  Jadgment  Docket. 

No.  S5625. 

**Judgment  entered  in  said  court  on  Decem- 
ber 11,  1917,  against  tbe  defendants  and  m 
favor  of  the  plaintilf  for  $10,428.28  and  $55 
costs. 

"7/^/19ia  This  Judgment  satisfied  in  full 
as  to  Edward  L.  Heald.  See  satisfaction  in 
files." 

At  the  time  the  transcript  was  filed  the 
Jadgment  described  therein  had  been  folly 
paid  and  satisfied  as  to  Edward  h.  Beald. 

It  appears  from  the  complaint  that  whoa 
Torbert  attempted  to  redeem  the  land  he  did 
so  as  a  Jadgment  creditor,  not  of  Edward  Ia. 
Heald,  but  of  WUfred  J.  Heald,  and  at  all 
the  times  herein  mentioned  Wilfred  J.  Heald 
bad  no  estate,  right,  title,  or  interest  what- 
ever in  tbe  land,  or  any  part  thereof.  Tor- 
bert levied  ezecntion  against  the  land  to  sat- 
isfy his  Judament  against  Wilfred  J.  Heald, 
and  btd  in  the  jiroperty,  and  received  a  sher- 
iff's deed. 

The  plaintiff  in  the  instant  case  seeks  to 
have  the  sberifTs  deed  set  aside,  also  the 
proceedings  leading  to  the  issuance  of  tbe 
deed,  to  set  aside  Torberf s  redempticm  from 
tiie  foreclosure  sale  of  October  14,  1918,  and 
to  be  himself  allowed  to  redeon  the  land 
from  such  sale. 

(11  Section  36S3,  B.  S.  1908,  as  amended  by 
chapter  112,  p.  426,  Session  Laws  of  1917,  al- 
lows Judgment  creditors  to  redeem  lands  sold 
by  vlrtne  of  any  execution.  There  can  be 
no  question  but  that  the  plaintiff  is  such  a 
Judgment  creditor  as  is  entitled  to  redeem 
from  execnrlon  sale  the  land  of  bis  debtor, 
Edward  L.  Heald.  On  the  otb»  hand,  Tor- 
bert Is  not  entitled  to  redeem  the  land,  be- 
cause his  debtor,  Wilfred  J.  Heald,  has  no 
interest  In  or  title  to  tbe  land.  The  term 
"Judgment  creditors,"  as  used  in  the  statute, 
means  Judgment  creditors  of  the  person  or 
persons   whose  lands   shall   be  sold  under 
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execatl<m.  Hie  statute  refers  only  to  credi- 
tors having  Judgments  or  decrees  capable 
of  enforcemeit  by  a  sale  of  the  land  to  be 
redeemed.  De  Witt  County  Bank  v.  Mickle- 
berry,  244  Hi.  77,  91  N.  E.  86,  135  Am.  St. 
Bepu  301.  Torbert  had  no  Judgment  capable 
of  enforcement  by  levy  on  and  sale  of  the 
land.  His  debtor  had  no  title  to  nor  inter- 
est in  it  Torbert  cannot  divest  plaintiff  of 
his  ri^t  to  redeem.  The  allegations  of  tbe 
complaint  present  a  qoestion  which  may  be 
stated  In  simple  form  as  follows:  A.'8  land 
Is  sold  under  an  execution.  Can  B.'s  Judg- 
ment creditor,  after  the  time  for  redemption 
by  A.  has  expired,  levy  an  execution  against 
B.  on  the  land  of  A.,  and,  receiving  a  sher- 
iff's deed  as  redeemdng  Jadgment  creditor, 
thus  defeat  tite  Judgmoit  gnditors  of  A.  and 
prevent  A.'s  Judgment  creOBors  from  satisfy- 
ing their  Judgments  fi«llp'A.'8  landT  No 
reason  exists  why  the  questioo  should  be  an- 
swered otherwise  than  In  the  negative. 

The  complaint  states  a  canse  of  action. 
It  was  error  to  snstain  the  demorrer. 

[2]  The  defendants  In  error  assert  that 
the  complaint  Is  slleot  as  to  the  "record  ti- 
tle," and  It  is  anggested  that  possibly  WUfred 
J.  HeaU  bad  a  record  title,  and  that  the 
same  is  not  negatived  by  any  allegations  of 
the  complaint.  This  argument,  if  material,  is 
not  borne  out  by  the  record.  The  complaint 
alleges  ownership  in  fee  in  Edward  L>.  Heald 
and  C.  B.  Blngaman.  This  imports  the  rec- 
ord title  in  them  and  negatives  record  title 
In  some  one  else.  Again,  the  complaint  al- 
leges that  Wilfred  J.  Heald  bad  "no  e8tat<>. 
right,  title  or  Interest  whatsoever"  in  the 
land.  It  Is  also  alleged  that  Torbert  was  not 
a  Judgment  creditor  of  any  one  who  had 
"any  e.state,  right,  title,  or  interest  whatso- 
ever in  said  lands."  AB  thla  is  a  good  de- 
nial of  record  title  in  Wilfred  3.  Heald  and 
of  Judgment  credltorsblp  in  Torbert  A  de- 
nial of  everj  title  whatsoever  is  a  denial  of 
record  titl&  Tbe  statute  (section  361S,  R.  S. 
1908)  provides  that— 

"Every  interest  in  land,  legal  and  equitable, 
shall  be  subject  to  levy  and  sale  under  execu- 
tion." 

The  complaint  clearly  negatives,  by  ex- 
press aBegations,  any  such  Interest  In  the 
land  held  by  Wilfred  J.  Heald. 

The  case  of  defendants  in  error  reste  up- 
on allegations  of  fact  and  alleged  admissions 
In  oral  argument  in  trial  court  wholly  out- 
side the  record  and  denied  in  the  briefs  of 
plaintiff  in  error. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  vrith  directions  to  overrule  the  de- 
murrer, and  for  farther  proceedings  in  har- 
mony with  this  opinion. 

TELLER,  J.,  sitting  for  SOOTT,  a  J.,  and 
BUBKB,  J.,  concur. 
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8ECHRIST  V.  SIMM  et  al.    (No.  10034.) 

( Supreme  Coart  of  (Colorado.    Feb.  6,  1922.) 

Broken  <8=>86(l)— Evidence  held  Insuffldent  to 
support  alleged  cause  of  action  on  agreement 
to  undertaiie  Jointly  sale  of  real  estate  and 
divide  commissloD. 
In  an  action  wherein  the  complaint  alleged 
an  agreement  between  the  parties  to  undertake 
Jointly  the  sale  of  real  estate  and  divide  the 
profits,  and  that  a  sale  was  made  to  a  pur- 
chaser procured  Iiy  plaintiff,  and  that  a  com- 
mission was  collected  by  defendsats  and  wrong- 
fully withheld  from  plaintiff,  but  wnerein  the 
evidence  showed  simply  that  plaintiff  asked  de- 
fendants whether  there  woold  be  a  small  com- 
mission allowed  Urn  if  he  furnished  a  buyer 
who  bought  throu^  them  and  was  told  he 
would  be  entitledil^  some  compensation,  and 
that  defendants  o£n*ed  plaintiff  a  sum  of  money 
wliich  he  refused,  and  there  was  no  evidence  of 
fraud  or  wrongdoing,  a  nonsuit  was  properly 
entered;  plaintiff  having  failed  to  support  by 
evidence  his  cause  of  action,  which  was  on  a 
contract. 

En  Banc 

Error  to  District  Court,  City  and  CJounty 
of  Denver;  Clarence  J.  Morley,  Judge. 

Acti(m  by  Edgar  H.  Sechrlst  against  Sig- 
niond  Slmm  and  another,  partners  doing 
business  as  the  Sitnm  Bealty  &  Investment 
Company.  Judgment  for  defendants,  and 
plaintiff  brings  error.    AfSrmed. 

Charles  F.  Miller,  of  Denver,  for  plaintiff 
in  error. 

Jacob  V.  Schaetzel  and  Walter  E.  Sdiwed, 
both  of  Denver,  for  defendants  in  error. 

TBU/BR,  J.  Plaintiff  In  error  was  plain- 
tiff in  an  action  which  is  not  easy  to  classi- 
fy and  the  court,  at  the  close  of  plaintiff's 
testimony,  entered  a  nonsuit  From  the 
judgment  entered  in  favor  of  defendants, 
plaintiff  brings  the  cause  here  for  review. 

The  complaint  alleges  that  plaintiff  and 
the  defendants  entered  into  an  agreement  to 
tmdertake  Jointly  the  sale  of  certain  real 
estate,  and  to  divide  the  profits  arising  from 
the  sales  made  under  such  agreement;  that 
a  sale  was  effected  to  a  purchaser  secured 
by  plaintiff,  and  that  the  defendants,  collect- 
ed a  commission'  of  |240,  whldi  it  is  alleged, 
they  hold  in  trust  in  b^alf  of  plaintiff ;  that 
they  wrongfully  and  fraudulently  witlibold 
the  same  from  Iiim,  to  liis  damage  in  tlie  sum 
of  $200.  The  complaint  alleges  further  that 
the  acts  complained  of  were  accompanied 
with  circumstances  of  fraud,  malice,  and 
wlilfol  deceit  Plaintiff  prays  Judgment  for 
$200  and  tor  execution  against  the  bodies  of 
the  defendants.  The  answer  denied  tlie 
agreement,  and  the  case  was  tried  to  the 
court  without  a  jury,  nie  evidence  wholly 
failed  to  support  th^  allegations  of  an  agree- 


ment to  act  JoinUy  in  the  sale  of  real  estate,, 
but  showed  simply  that  the  plaintiff  asked 
the  defendants  whether  or  not  there  would 
be  a  small  commissioa  allowed  him  in  case 
he  furnished  a  buyer  of  real  estate  wha 
bought  through  them,  and  ttiat  he  was  told 
he  would  be  entitled  to  some  compensation. 
It  showed  further  that  the  defendants  of- 
fered the  plaintiff  $60,  which  he  refused. 
There  was  no  evidence  ot  firaud  or  wr<mg- 
doing  npon  the  part  of  the  defendants.  The 
case  appears  to  be  one  in  which  the  plain- 
tiff's cause  of  action,  if  any,  was  on  contract 
Having  failed  to  support,  by  evidence^  the 
case  pleaded,  a  nonsuit  was  properly  en- 
tered. 
The  Judgment  is  accordingly  affirmed. 

SCOTT,  0.  J.,  not  parttdpatinc 


COOPER  V.  WOODWARD.     (No.  9975.) 
(Supreme  Court  of  Colorado.    Feb.  6,  1922.> 

1.  Contracts  «=>I70(I)— No  binding  construc- 
tion by  parties  where  their  oonstmction  dif- 
fers. 

There  is  no  binding  construction  of  a  con- 
tract by  the  parties  where  at  one  time  they 
construe  it  one  way  and  at  another  time  anoth- 
er way. 

2.  Master  and  servant  ®=»70(3)— Proflt-shar* 
ing  oontract  construed. 

Under  contract  of  employment  of  plaintiff 
to  manage  a  theater  for  half  of  its  net  profits, 
with  right  to  draw  weekly  on  account  of  Ills 
share  thereof  $50,  he  to  render  a  statement  to 
defendant  weekly,  with  provision  that  a  settle- 
ment be  made  each  fourth  week  for  the  busi- 
ness of  the  four  weeks  preceding,  that  the  $50 
per  week  drawn  by  plaintiff  be  charged  against 
his  half  of  the  profits  on  each  settlement,  and 
that,  if  on  any  such  settlement  half  the  net 
profits  are  not  as  much  as  the  amounts  so 
drawn  by  plaintiff,  the  difference  shall  be  ad- 
justed as  soon  as  the  net  profits  will  permit,  on 
future  settlements,  it  being  the  intent  that 
plaintiff  shall  receive  half  of  said  net  profits 
with  a  guarantee  of  $50  per  week,  the  month^ 
settlements  are  not  tentative,  but  final,  so  that 
a  loss  for  one  month  may  not  be  deducted  from 
profits  of  a  subsequent  month. 

3.  Appeal  and  error  «s>882(l4)  —  Favoralile 
error  la  submitting  to  Jury  eonstrnotloa  of 
contract  not  ground  of  complaint 

A  party  against  whom  the  court  should  have 
construed  a  contract  may  not  complain  of  the 
submission  of  its  construction  to  the  Jury. 

4.  Trial  «=>256( I)— Requests  aecessary  wher* 
iDStraetlons  do  not  cover  all  points. 

If  all  points  are  not  covered  by  the  In- 
structions, proper  requests  for  further  instruc- 
tions should  be  made. 
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Error  to  District  Court,  CHty  and  County 
of  Denver ;  Greeley  W.  Whltford,  Judge. 

Action  by  Mrs.  O.  D.  Woodward  agfdnst 
Charles  J.  Cooper.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Aidrmed. 

Gillette  &  Clark,  of  Denver,  for  plaintiff  in 
error. 

J.  W.  Edley,  of  Denver,  for  defendant  In 
error. 

BTJRKB,  J.  Plaintiff  In  error  was  defend- 
ant, and  defendant  In  error  was  plaintiff. 
In  tbe  trial  court,  and  they  are  hereinafter 
80  designated. 

Plaintiff  brought  suit  for  the  recovery  of 
^,000  and  Interest  alleged  to  be  her  share 
of  undivided  net  profits  on  a  certain  written 
contract  for  the  management  of  the  Denham 
Theater  In  the  dty  of  Denver.  Under  this 
contract  O.  D.  Woodward  was  employed  by 
defendant  to  manage  the  theater  and  was  to 
receive — 

"one-half  of  tbe  net  profits  of  said  theater  aft- 
er tbe  payment  of  aU  expenses  of  the  condact 
thereof  excepting  rent,  ^th  the  right  to  draw 
weekly  on  account  of  bis  share  of  said  profits 
tbe  sDm  of  $50.00.  It  Is  tmderstood  and  agreed 
that  the  said  Woodward  shall  render  to  said 
Cooper  on  each  week  a  statement  of  all  the 
receipts  and  expenses  of  said  theater  for  the 
last  preceding  week,  and  that  settlements  shall 
be  had  between  said  parties  npon  the  13th  day 
of  Angnst,  1016,  and  npon  each  fourth  Monday 
thereafter  for  the  basiness  of  the  four  weeks 
last  preceding  sudi  settlement.  It  is  agreed 
that  upon  each  said  settlement  the  fSO.OO  per 
week  drawn  by  said  Woodward  on  account  shall 
be  dbarged  against  bis  one-half  of  the  net' prof- 
its, and  that  if  upon  any  such  settlement  one- 
balf  tbe  net  profits  shall  not  be  as  great  as  the 
amounts  by  said  Woodward  so  drawn  the  differ- 
ence shall  be  adjusted  as  soon  as  the  net  profits 
will  permit,  upon  future  settlements,  it  being 
the  meaning  and  Intent  of  tbe  parties  that  said 
Woodward  shall  receive  as  full  compensation 
one-half  of  said  net  profits  with  a  guarantee 
of  $60.00  per  week.  It  is  agreed  that,  if 
said  business  is  not  successful,  said  Cooper  may 
cancel  this  contract  at  any  time  upon  giving 
two  weeks'  notice  thereof  to  said  Woodward, 
and  at  tbe  end  of  said  two  weeks  said  Cooper 
shall  pay  to  said  Woodward  the  difference  be- 
tween the  total  amount  by  said  Woodward  then 
received  under  this  contract  and  the  sum  of 
$500,  it  being  tbe  agreement  of  the  parties  that 
said  Woodward  shall,  in  any  event,  and  regard- 
less of  the.  length  of  time  tbe  said  theater  shall 
be  operated,  receive  at  least  tbe  sum  of  $500. 
*  *  *  It  is  further  agreed  tiiat  all  season 
tickets  sold  and  outstanding  prior  to  July  7, 
1016^  for  performances  .thereafter  at  tbe  said 
Denham  Theater  shall  be  honored  at  any  per- 
formances thereafter  given,  and  that  these  said 
season  tickets  will  not  be  taken  into  account  in 
eonaldering  tiie  receipts  of  tbe  said  business 
after  the  said  July  16,  1916,  but  it  is  especisUy 
provided  that  this  arrangement  shall  not  ex- 
tend to  season  tickets  in  any  total  sum  above 
the  sum  of  $M74.'* 

204  P.— 22 


This  contract  was  assigned  by  O.  D.  Wood- 
ward to  his  wife,  the  plaintiff.  The  assign- 
ment is  not  In  dispute. 

The  theater  was  operated  accordingly  for 
appTOzlmately  eleven  months  and  until  the 
contract  was  terminated  on  June  9  by  de- 
fmdant  giving  the  two  weeks'  notice  provid- 
ed for  therein.  In  the  management  thereof 
O.  D.  Woodward  represented  plaintiff  and 
transacted  all  business  for  her.  At  the  close 
of  the  period  he  claimed  a  balance  due  plain- 
tiff of  $1,000  and  made  out  a  check  for  the 
amount  which  defendant  refused  to  sign. 
Due  demand  was  thereupon  made,  and  upon 
relbsal  plaintiff  brought  this  suit  The  cause 
was  tried  to  a  Jury,  which  returned  a  ver- 
dict for  plaintiff  in  the  sum  of  $1,016.56.  To 
review  the  Judgment  entered  thereon  defend- 
ant sues  out  this  writ 

The  theater  was  operated  at  a  profit  for 
the  first  five  months,  at  a  loss  of  $624.46  tbe 
sixth,  at  a  profit  of  $789.05  the  seventh,  and 
at  a  loss  for  the  remainder  of  the  time.  For 
the  first  five  m(mth8  settlements  were  made 
and  profits  divided  as  called  for  by  tbe  con- 
tract Tnrm  the  profits  of  the  seventh  month 
the  losses  of  the  sixth  were  deducted  and 
the  balance  divided,  by  check  to  defendant 
and  credit  to  plaintiff  on  her  overdraft  For 
ten  months  $50  a  month,  or  a  total  of  $650, 
was  credited  to  a  so-called  "reserve  account" 
and  not  included  In  the  estimates.  This  "re- 
serve account"  was  a  mere  matter  of  book- 
keeping. No  such  account  was  actually 
mainta,ined,  but  $50  a  month  was  applied  to 
the  payment  of  expenses  which  Cooper  had 
contracted  to  take  care  of.  Plaintiff's  suit 
Is  for  one-half  of  this  $550  "reserve  account" 
plus  one-half  of  the  $524.46,  December  losses 
deducted  from  January  profits,  plus  her 
share  of  season  tickets  unaccounted  for,  and 
for  Interest  The  correct  amount  for  season 
tickets  was  a  question  of  fact  to  be  deter- 
mined by  tbe  Jury  by  deducting  from  the 
total  season  ticket  sales  those  used  prior  to 
the  beginning  of  the  period  of  continued  loss. 
There  was  evidence  to  support  this  part  of 
the  verdict  and  we  see  no  reason  to  consider 
it  further.  The  dispute  regarding  the  items 
of  $550  and  $524.46  depends  wholly  upon 
whether  under  this  contract  monthly  settle- 
ments were  final,  or  merely  tentative  settle- 
ments to  abide  the  result  of  a  final  settle- 
ment and  accounting  at  the  close  of  the  en- 
tire period.  Plaintiff  claims  the  former; 
defendant  the  latter. 

[1]  It  is  said  on  behalf  of  defendant  that 
the'  January  settlement  from  which  the  De- 
cember loss  was  deducted,  and  of  'mhich  both 
parties  were  cognizant  shows  their  ccmstruc- 
tlon  of  the  contract  In  favor  of  defendant 
and  is  binding  upon  the  court  Standing 
alone,  this  fact  would  be  persuasive  If  not 
controlling.  It  is  said  on  behalf  of  plaintiff 
that  the  first  five  months'  settlements  and 
the  fiillure  to  deduct  from  these  months,  or 
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any  of  them,  the  December  loss  at  the  time 
of  the  settlement  for  that  month,  all  of  which 
was  known  to  both  parties,  shows  their  con- 
struction of  the  contract  in  favor  of  plain- 
tiff and  Is  binding  upon  the  court.  Standing 
alone,  this  fact  would  be  persuasive  it  not 
controlling.  Both  these  considered  together, 
however,  show,  If  they  show  anything,  that 
the  parties  construed  this  contract  one  way 
five  times  and  another  way  the  sixth.  If  the 
construction  of  the  parties  is  to  be  depended 
upon,  the  preponderance  is  tn  favor  of  the 
plaintiff.  The  December  losses  were  deduct- 
ed from  the  January  profits,  before  division, 
by  the  bookkeeper.  He  did  this  on  his  own 
motion  and  without  knowledge  of  the  provi- 
sions of  the  contract. 

[2]  If  defendant's  InterpretatlMi  be  the 
correct  one,  the  losses  for  every  month  other 
than  December,  when  there  was  a  loss, 
should  flrst  be  made  good  oat  of  the  profits 
of  the  first  five  months.  Under  this  rule 
plaintiff  has  already  received  more  than 
fS,000  which  she  should  return.  Defendant 
makes  no  such  claim. 

The  contract  specifically  provided  for  fu- 
ture "adjustments"  when  at  the  time  of  any 
settlement  one-half  the  net  profits  would  be 
insufficient  to  pay  Woodward's  weekly  guar- 
antees. No  other  future  adjustments  are  pro- 
vided for,  and  aU  such  are  by  implication 
excluded.  The  interpretation  defendant  now 
Insists  on  is  that  of  final  settlements  at  the 
end  of  eadh  month,  save  only  In  case  of  loss 
for  a  given  month  followed  by  profits  for  a 
succeeding  month. 

It  Is  urged  that  the  rule  of  interpretation 
in  Taylor  et  al.  v.  Thomas  et  al.,  31  Colo.  15, 
71  Pac.  381,  supports  defendant's  contention. 
We  do  not  so  read  the  authority.  The  Inter- 
pretation there  given  rested  upon  the  phras- 
es, "total  receipts  from  the  lease"  and  "to- 
tal expenses  of  the  lease";  whereas  this  con- 
tract provides  for  monthly  settlements  "for 
the  business  of  the  four  weeks  last  preceding 
such  settlement"  There  are  many  other  ma- 
terial differences.  If  these  monthly  settle- 
ments were  final,  the  language  is  unambigu- 
ous. If  merely  tentative,  it  is  misleading. 
Courts  will  not  so  construe  a  contract  as  to 
render  it  uncertain  and  then  admit  evidence 
to  explain  the  ambiguity. 

[8, 4]  Twenty-four  instructions  were  given 
the  jury.  Defendant  objected  to  Nos.  2,  3,  4, 
13,  and  20.  No.  4  submits  to  the  jury  the 
question  of  construction.  This  was  error, 
but,  being  favorable  to  defendant,  is  without 
prejudice.  It  is  unnecessary  to  examine 
Nos.  2,  3,  IS,  and  20.  They  accord  with  eur 
view  of  tJie  case  as  above  set  out  and  correct- 
ly state  the  law.  If  any  points  were  omitted, 
counsel  for  defendant  should  have  made  the 
proper  requests.  The  record  discloses  but 
three,  which  were  denied.  One  of  these  in- 
structs the  jury  that  net  profits  should  be 
computed  for  the  entire  term ;   another  ap- 


plies the  same  rule  to  the  "reserve  account" ; 
another  advises  the  Jury  that  the  contract  is 
ambiguous.  All  three  were  erroneous  and 
properly  refused. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  la  affirmed. 

SCOTT,  O.  3.,  and  BAILEY,  J,  not  par- 
ticipating. 
TGLLEB,  3^  dissenting. 


INDUSTRIAL  COMMISSION  OF  COLORA- 
DO et  al.  V.  GENERAL  ACCIDENT,  FIRE 
&  LIFE  ASSURANCE  CORPORATION, 
Ltd.,  et  al.    (No.  10239.) 

(Snpreme  Court  of  Colorado.    Feb.  6,  1922.) 

1.  Master  and  servaat  i8=»4l7(7)— Ooort  stay 
not  set  aside  Industrial  Commission's  flmflng 
of  fact  as  against  evidence  and  order  eompes- 
satlon  award  amended  accordingly. 

The  district  coort  has  no  right  to  set  aside 
or  amend  a  finding  of  fact  by  the  Industrial 
Commission  as  having  no  support  in  the  evi- 
dence, and  order  the  award  amended  accord- 
ingly, bat  under  Laws  1919,  c  210,  (  103,  It 
can  set  aside  the  Commission's  order  or  award 
only  on  the  grounds  (a)  that  the  Commission 
acted  without  or  in  excess  of  its  powers;  (b) 
.that  the  finding,  order,  or  award  was  procured 
by  fraud;  or  (c)  that  the  Commission's  findings 
of  fact  do  not  support  the  order  or  award. 

2.  Master  and  servant  ®=338S(I2) --Loss  of 
parts  of  Angers  compensable  as  partial  loss 
of  use  of  hand. 

In  case  of  loss  of  parts  of  thumb  and  fin- 
gers, award  of  compensation  need  not  be  by 
adding  the  scheduled  benefits  for  such  losses 
in  the  first  part  of  Laws  1919,  e.  210,  §  73,  but 
may  be  for  partial  loss  of  use  of  the  hand  un- 
der section  73g. 

3.  Master  and  servant  9=3383(17)— -Payment 
before  compensation  award  credited  on  award. 

Whatever  has  been  paid  by  the  insurer  to 
an  injured  employ^  before  award  of  the  Indns- 
trial  Commission  is  to  be  credited  on  the  award, 
nhich  does  not  purport  to  be  of  an  additional 
compensation. 

Error  to  District  Court,  City  and  County 
of  Denver;  Clarence  J.  Morley,  Judge. 

Action  by  the  General  Accident,  Fire  A 
life  Assurance  Corporation,  limited,  and  an- 
other, respectively,  insurer  and  employer, 
against  the  Industrial  Commission  of  Colo- 
rado and  Ralph  McConnelt,  to  avoid  an 
award  made  by  it  to  him.  There  was  a  Judg- 
ment remanding  the  cause  to  the  Commis- 
sion, with  directions  to  amend,  and  the  Com- 
mission and  claimant  bring  error;  the  em- 
ployer and  Insurer  assigning  croas-error.  Be- 
versed  and  remanded,  with  directions. 
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Victor  B.  Eeyea,  Atty.  Gen.,  and  John  S. 
Fine,  Asst.  Atty.  Gen.,  for  the  Industrial 
Commission. 

H.  I.  Garbntt,  of  Ft  Oollins,  for  Ralph 
McConnell. 

Frank  L.  Grant,  of  Denver,  for  defendants 
In  »ror. 

ALLEN,  J.  In  a  proceeding  for  compen- 
sation under  the  Workmen's  Compensation 
Act  (Laws  1919,  c.  210),  the  Industrial  Com- 
mlsalon  made  an  award  in  favor  of  the  claim- 
ant, Ralph  McConnell.  The  employer  and 
the  Insurer  brought  an  action  in  the  district 
court  to  set  aside  the  findings  and  award. 
Upon  a  hearing,  the  district  court  remanded 
the  cause  to  the  Industrial  Commission,  with 
directions  to  amend  the  award.  The  defend- 
ants, the  Commission  and  the  daimaut,  bring 
the  cause  here  for  review,  and  cross-error 
is  aiislgned  by  plaintiffs,  the  employer  and 
the  insurer. 

[11  The  plaintlffB  in  errw  complain  of-  the 
district  conrfs  directions  to  amend  the 
award.  The  Oommission  made  a  finding  as 
to  the  average  weekly  wage  of  the  claimant 
The  district  court  set  aside  the  finding  on 
the  sronnd  that  it  had  no  support  in  the 
erid»ice,  and  substitated  a  finding  of  its 
own,  and  ordered  the  award  amended  acoord- 
ini^.  This  was  error.  The  court  had  no 
right  to  set  aside  or  to  amend  a  finding  of 
Act,  and  then  order  the  award  to  be  amend- 
ed accordingly.  The  only  grounds  upon 
which  a  court  may  set  aside  an  order  or 
award  of  the  Gonunission  are  set  forth  In 
section  103,  c.  210,  Session  Laws  of  1919, 
namdy:  (a)  That  the  Commission  acted 
without  or  In  excess  of  its  powers ;  (b)  that 
the  finding,  order,  or  award  was  procured  by 
fraud ;  and  (c)  that  the  findings  of  fact  by 
the  Commission  do  not  support  the  order  or 
award. 

The  assignments  of  cross-error  raise  the 
question  whether  the  Commission  correctly 
designated  the  loss  for  which  accident  ben- 
efits are  allowed,  ^e  claimant's  injury  re- 
sulted from  getting  his  hand  into  a  sausage 
grinder.  A  physician  and  surgeon  testified 
that  the  claimant  suffered  the  loss  of  thumb. 
Index  finger,  and  middle  finger,  each  being 
taken  off  at  the  proximal  Joint;  that  the 
hand  has  been  impaired  70  per  cent  The 
witness  was  asked: 

"How  do  you  determine  the  basis  of  disabil- 
Ity,  Doctor,  as  70  per  cent?" 

His  answer  was: 

"Loss  of  action  of  the  hand  from  the  wrist 
down.  He  has  lost  the  thumb,  both  the  index 
and  middle  fingers,  and  he  has  lost  all  the 
gripping  power  of  his  hand." 

Th«  Commission  found,  and  made  the 
award  accordingly: 

"That  the  claimant  has  sustained  a  permanent 
Usability  equal  to  a  70  per  cent  loss  of  the 
use  of  his  right  hand  measured  from  the  wrist" 


[2}  The  contention  of  the  defendant  In  errot 
is  claimant  was  entitled  only  to  compensa- 
tion for  the  loss  of  the  thumb  and  fingers; 
in  other  words,  that  the  Commission  was 
bound  to  act  only  under  the  first  part  of 
section  73  of  the  act  of  1919,  which,  so  far 
as  material  here,  reads  as  follows: 

"In  cases  included  in  the  following  schedule 
the  disability  in  each  case  shall  be  deemed  to 
continue  for  the  period  specified  and  the  cont- 
pensation  to  be  paid  for  snd^  loss  shall  be 
spedfied  herein,  to  wit:  •  •  •  The  loss  of 
a  hand  101  weeks.  *  *  *  The  loss  of  a 
thumb  at  the  proximal  joint  35  weeks.  •  •  • 
Loss  of  an  index  finger  at  the  proximal  joint 
IS  weelsB.  •  •  •  Loss  of  a  middle  finger  at 
the  proximal  Joint  13  weeks." 

Tlie  Commission  proceeded  under  subdivi- 
sion (g)  of  section  78,  which,  so  far  as  mate- 
rial in  this  connection,  reads  as  follows: 

"Where  an  injury  causes  the  loss  of  use  or 
partial  loss  of  nse  of  any  member  or  mem- 
bers specified  in  the  foregoing  schedule,  the 
Commission  may  determine  the  disability  suf- 
fered and  the  amount  of  compensation  to  b« 
awarded,  by  awarding^compensation  which  shall 
bear  sndi  relation  to  the  amount  stated  in  the 
above  schedule  for  the  loss  of  a  member  or 
members  as  tiie  disabilities  bear  to  the  loss 
produced  by  the  injuries  named  in  the  sched- 
ule." 

This  provision  authorizes  the  finding  and 
award  of  the  Commission  in  respect  to  the 
matter  now  under  consideration.  The  sched- 
ule, heretofore  quoted,  includes  "the  loss  of 
a  hand."  Under  subdivision  (g)  the  Com- 
mission could,  as  It  did,  award  compensation 
for  the  "partial  loss  of  use"  of  the  hand. 

In  North  Beck  Mining  Co.  v.  Industrial 
Commission  (Utah)  200  Pac.  Ill,  the  claim- 
ant bad  suffered  the  total  loss  of  some  of  his 
fingers  and  the  partial  loss  of  others,  and  It 
was  held  that  the  Commission  was  not 
obliged  to  compensate  for  the  loss  by  adding 
the  scheduled  benefits  for  the  loss  of  each 
finger,  or  proceed  under  the  schedules  for 
specific  'losses,  but  could  act  under  that 
clause  of  the  statute  which  allowed  ccHnpen- 
satlon  for  the  loss  of  a  "bodily  function  nOt 
otherwise  provided  for,"  and  thereby  make 
an  award,  as  it  did  in  that  case,  for  the  par- 
tial loss  of  the  use  of  the  hand.  The  conclu- 
sion we  reach  is  also  supported  by  Rockwell 
V.  Lewis,  168  App.  Dlv.  674,  154  N.  Y.  Supp. 
883,  holding  that— 

"Where  the  loss  or  injury  to  fingers  and 
thumb  result  In  the  permanent  loss  of  the  use 
of  the  hand,  •  •  •  the  Commission  is  au- 
thorized to  recognize  this  fact  and  to  treat  the 
hand  as  lost  in  fixing  the  compensation,"  in- 
stead of  confining  the  compensation  to  th« 
schedule  rate  for  fingers. 

In  the  Instant  case  the  Commission  correct- 
ly treated  the  partial  loss  of  the  use  of  the 
hand  as  being  the  compensable  loss  sustain- 
ed. It  committed  no  error  In  not  designating 
the  Injury  aa  a  loss  of  the  thumb  and  fingers 
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N    >■>**».     *'-^  '''^  contention  we 

,^  V.    »*»   «ici>;  d»«f'  ftirther  asserUmi, 

\    ">»*  ^  -^vok  tiMit  tb««  w«a  an  award 

V  v-.C»  vv-^""!****  •■  «»l3  case.  It  is 

...  .  «->.  >»  VI*  pai««»a?s  that  the  Insurer, 

. .  V  «    -'1*  5**:H2*  *»*  ^^  award,  paid  to 

V    .^.t^  ,*»♦  a«*o«mt  of  compensation,  where 

.N    .  w-yi*  «*<*Iy  w««e  is  $10,  which  the 

v-^    >v  fcv»(J«  toe  the  loss  of  thumb  and 

>«v   >u«««.    The  Commission's  award  does 

>K(  y«c¥«««c  kowerer,  to  be  one  of  an  addi- 

W'VtM'.  <v«tlMisatlon.    The  award  Is  the  full 

vc  4Wi(«  compensation,  and  whatever  the  in- 

^jMvr  has  already  paid  may  and  should  be 

v-f<4£(«d  mxM  tte  award. 

ttw  judgment  is  reversed,  and  the  cause 
MMUtded,  with  directions  to  affirm  the  flnd- 
tags  and  award  of  the  Industrial  C!ommls- 

SlOD. 

TBLUSR,  J^  sitting  for  SCOIT,  0.  J.,  and 
WUITFORD,  J,  concur. 


MoGINNIS  V.  BEATTY.     (No.  909.) 
(Supreme  Court  of  Wyoming.    Feb.  14,  1922.) 

1.  Pleading  «=>355— Motion  to  strlka  proper 
when  pleading  filed  out  of  time  without  leave. 

It  i(  proper  practice  to  move  to  strike  from 
the  files  a  pleading  which  has  been  filed  with- 
out leave  and  out  of  time. 

2.  Plaadlna  «=>360(l)''-MetloB  to  strike  may 
be  made  «nd  heard  without  notice. 

Under  Comp.  St.  1920,  i  5719,  a  motion 
to  strike  from  the  files  a  pleading  filed  with- 
out leave  and  out  of  time  may  be  made  and 
beard  without  notice. 

3.  Judgment  «» 108 (I)— Party  not  ie  default 
■niees  tome  ttatntOk  order,  rale,  or  stipula- 
tion violated.  - 

The  law  favors  a  trial  on  the  merits,  and 
a  party  should  not  be  considered  in  default 
unless  he  has  violated  some  statute,  order, 
rule  of  court,  or  stipulation  of  the  parties. 

4.  Pleading  «=>356(4)— Answer  to  amended 
pleading  may  not  be  stricken  beoause  of  time 
of  filing  In  absence  of  rule,  order,  or  practice. 

Under  Ctomp.  St.  1920,  |  5687,  relative  to 
the  time  for  filing  an  answer  or  demurrer,  sec- 
tions 6704  and  5705,  requiring  the  answer  to 
amendments  made  without  leave  to  be  filed 
within  the  same  length  of  time,  and  sections 
6707  and  5709,  relative  to  amendments  in  fur- 
tiierance  of  Justice  or  after  the  sustaining  of 
a  demurrer  and  fixing  no  time  for  pleading 
thereto,  an  answer  to  an  amended  petition 
filed  after  the  sustaining  of  a  demurrer  could 


not  be  stricken  as  not  filed  in  time  in  the  ab- 
sence of  any  special  rule,  order,  or  stipulation 
limiting  the  time  or  any  general  rule  or  prac- 
tice of  the  court 

9.  Pleading      «=»253— Tine     for      answering 
amended  pleading  after  sastalning  of  demur- 
rer within  court's  discretion. 
The  time   to  plead  to  amendments   made 
after  the  sustaining  of  a  demurrer  under  Comp. 
St  1920,  f  5700,  is  within  the  court's  discre- 
tion, provided  a  reasonable  time  is  sllowed  and 
may  be  limited  by  any  order  or  act  showing 
the  purpose  of  the  court  to  have  the  pleaSngs 
settled  by  a  certain  date. 

6.  Appeal  and  error  «=3856(2)— Order  strMng 
answer  on  different  ground  not  sustained  be- 
oause of  attoraey's  lack  ef  authority  to  prao- 
tioe. 

The  action  of  the  trial  court  in  striking  de- 
fendant's answer  on  another  ground  will  not 
be  sustained  on  the  ground  that  it  was  signed 
by  an  attorney  who  was  not  a  member  of  the 
bar  of  the  state  or  admitted  to  practice  for 
the'  purposes  of  the  particular  case,  where  a 
demurrer  signed  and  presented  by  the  same 
attorney  had  been  previously  sustained  without 
any  question  of  his  right  to  appear. 

7.  Appeal  and  error  «=3l042( I)— Striking  of 
answer  not  regarded  as  harmless  notwith- 
standing defendaRt's  fallnre  to  appear  at 
trial. 

Though,  after  defendant's  answer  was 
stricken  because  not  filed  in  time  the  case 
came  on  for  trial,  the  defendant  failed  to  ap- 
pear, and  evidence  was  taken  in  proof  of  plain- 
tiffs case,  and  judgment  rendered  in  his  favor, 
it  cannot  be  presumed  that  no  prejudice  re- 
sulted, and  that  the  result  would  have  been  no 
different  if  the  answer  had  been  allowed  to 
stand  in  view  of  Comp.  8t  1920,  {  6671,  under 
which  aU  the  aUegations  except  as  to  the 
amount  of  damage  were  taken  as  true  because 
of  failure  to  deny. 

8.  Appeal  and  error  «=992S(2)— When  answer 
stricken,  court  presumed  to  have  heard  only 
evidence  of  damages. 

In  view  of  Comp,  St  1920,  |  5671,  relattve 
to  allegations  deemed  true  when  not  contro- 
verted by  answer,  it  must  be  presumed,  where 
defendant's  answer  had  been  stricken,  that  the 
court  took  only  such  evidence  as  was  necessary 
to  prove  the  amount  of  plaintiff's  damage  and 
considered  the  allegations,  as  to  defendant's 
liability  admitted,  though  the  judgment  order 
recites  that  the  case  came  on  to  be  heard  on 
the  "pleadings." 

9.  Judgment  «=9l49(2)— Meritorious  defense 
need  not  he  shown  on  motion  at  the  same 
term  by  one  not  in  default. 

A  showing  of  a  meritorious  defense  is  not 
required  of  a  party  not  properly  in  default  who 
moves  at  the  same  term  to  vacate  a  default 
judgment  against  him. 

10.  Judgment  ®=334 1— Statute  as  to  showing 
of  defense  does  not  limit  control  over  Judg- 
ments during  the  term. 

Comp.   St.  1920,  {  6029,  contained  in  the 

chapter  treating  of  the  vacation  and  modifica- 
tion of  judgments  after  the  term,  and  providing 


«s9For  otitsr  cum  ue  urn*  topic  and  KBT-NVMBBR  In  all  K«r-Numbered  DlgwU  and  Indezas 


Digitized  by 


Google 


Wyo.) 


MoOINNIS  y.  BEATTT 


341 


that  a  judgment  BhaD  not  b«  Taeated  on  mo- 
tion or  petition  nntil  it  ia  adjudged  that  there 
is  a  yalid  defense,  does  not  limit  the  power 
of  the  court  to  control  its  own  judgments  dur- 
ing the  term  at  which  they  are  rendered. 

It.  Judgmeat  4=3341— Courts   of   general  ]u- 
risiNetion  have  inherent  (ontroi  over  Judg- 
ments during  the  term. 
Independent  of  statute,  every  court  of  gen- 
eral jurisdiction  has  inherent  power  to  control 
its  own  judgments  during  the  term  at  which 
they  are   rendered,  with  the  restriction  only 
that  the  power  be  exercised  with  a  sound  .dis- 
cretion, and  such  inherent  power  is  lost  with 
the  expiration  of  the  term. 

Appeal  from  District  Court,  Niobrara 
County ;  Ernest  G.  Raymond,  Judge. 

Action  by  Charles  F.  McGlnnls  against  J. 
A  Beatty.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remind- 
ed, with  directions. 

J.  E.  Porter,  of  Crawford,  Neb.,  and  Ment- 
ser  &  Wilcox,  of  Cheyenne,  fbr  appellant. 

Brown  &  Neil,  of  Lusk,  and  Klnkead  ft 
Henderson,  of  CSieyame,  for  re^ond«it 

KIMBAUi,  J.  Two  previous  opinions  In 
tble  case  on  motions  to  dismiss  are  reported 
in  26  Wyo.  409,  186  Pac.  120,  and  196  Pac. 
811.  At  the  hearing  on  the  merits  arguments 
in  support  of  the  motions  to  dismiss  were 
renewed,  but,  as  the  grounds  of  those  mo- 
ti<His  were  fully  discussed  in  the  last  previ- 
ous opinion  denying  the  motions,  and  as  we 
continue  of  the  opinion  that  there  is  no 
reason  for  refusing  to  entertain  the  appeal, 
we  shall  pass  to  a  consideration  of  the  case 
on  the  merits. 

The  petition  claimed  damages  In  the  sum 
of  $1,000,  alleged  to  have  been  the  result  of 
the  wrongful  burning  by  defendant  of  a 
house  owned  by  plaintiff.  December  6, 1916, 
a  demurrer  to  the  original  petition  was  sus- 
tained, and  plaintiff  given  to  and  Including 
December  16,  1916,  to  file  an  amended  peti- 
tion. There  was  no  order  requiring  the  de- 
fendant to  plead,  or  fixing  a  time  to  tdead, 
to  the  am^ided  petition,  whiCh  was  filed 
December  9,  1916.  Without  leave  of  court 
the  answer,  which  was  in  effect  a  general 
denial,  was  filed  Januivy  16,  1917,  the  day 
fixed  by  law  for  the  commencemMit  of  the 
regular  term  of  court  In  that  county.  Be- 
cause of  the  absence  of  the  judge  on  January 
16,  the  term  was  not  opened  until  the  fol- 
lowing day,  when 'plaintiff  filed  a  motion  to 
strike  the  answer  frtnn  the  files  for  the  rea- 
aoa  it  was  not  filed  "vrithln  rule  day  for 
answer,"  and  on  January  IS,  without  notice 
to  defendant,  this  motion  was  granted.  La- 
ter,  on  the  same  day,  the  following  judgment 
was  rendered: 

"The  plaintiff  by  his  attorney  comes,  and  the 
defendant  is  in  default  of  answer  anid  in  de- 


fault of  appearance.  This  cause  comes  duly  on 
to  be  heard  upon  the  pleadings  and  the  evi- 
dence, on  consideration  whereof  the  court  finds 
generally  on  the  issues  joined  for  the  plaintiff 
and  assesses  his  damages  at  $1,000.  It  is 
therefore  considered  that  the  plaintiff  recover 
from  defendant  his  said  damages  and  also  his 
costs  of  suit.  Judgment  is  rendered  against 
the  defendant  in  the  sum  of  $1,040  and  his 
costs  expended  in  this  action.     Costs,  $8.90." 

During  the  same  term  the  defendant  filed 
several  motions  questioning  the  regularity 
of  these  proceedings,  and  it  seems  that  his 
objections  were  finally  framed  to  his  satis- 
faction in  a  verified  "amended  motion  to  va- 
cate judgment  and  set  aside  default,"  filed 
February  3,  1917.  From  the  order  denying 
that  motion  this  appeal  is  tak«i. 

Forty  dollars  of  the  amount  of  the  judg- 
ment, which  It  seems  was  in  excess  of  the 
claim  of  the  plaintiff  and  the  finding  of  the 
court,  was  remitted  under  order  of  the  court. 

[1,  2]  The  principal  question  presented  Is 
the  propriety  of  the  action  of  the  court 
striking  the  answer  from  the  files.  It  is 
proper  practice  to  move  to  strike  from  the 
files  a  pleading  which  has  been  filed  without 
leave  and  out  of  time  (Bertagnolli  Bros.  v. 
Bertagnolll,  23  Wyo.  228,  148  Pac.  374),  and 
we  think,  under  section  5719,  Wyo.  C.  S. 
1920,  such  a  motion  may  be  made  and  heard 
without  notice  (Christie  v.  Drennon,  1  Ohio 
S.  &  C.  P.  Dec.  374),  but  it  is  contended  by 
the  appellant  that  no  time  or  "rule  day" 
for  answer  had  been  fixed,  and  therefore  the 
answer  was  filed  before  the  time  for  filing  it 
had  expired. 

[3, 4]  This  contention,  we  think,  must  be 
sustained.  The  law  favors  a  trial  upon  the 
merits,  and  a  party  should  not  be  placed  or 
considered  in  default  unless  he  has  violated 
some  statute,  order,  or  rule  of  court,  or  stip- 
ulation of  the  parties.  It  appears  at  once 
that  here  the  time  for  the  defendant  to  plead 
to  the  amended  petition  was  not  fixed  by  any 
special  rule  or  order  of  court  in  the  case  or 
by  stipulation.  It  follows  and  will  be  con- 
ceded, we  think,  that  the  answer  should  not 
have  been  stricken,  leaving  the  defendant  in 
default,  unless  it  can  be  said  that  an  earlier 
pleading  was  required  of  him  by  some  stat- 
ute, or  some  general  rule,  or  a  settled  and 
uniform  practice  of  the  court  that  would 
amount  to  a  general  rule. 

Let  us  first  inquire  whether  an  earlier 
pleading  was  required  by  statute.  The  time 
to  answer  amended  pleadings  is  fixed  by 
statute  when,  imder  section  5704,  Wyo.  C.  S. 
1920,  the  petition  is  amended  before  answer, 
and,  under  section  6706,  a  pleading  is 
amended  within  10  days  after  demurrer  is 
filed.  To  other  amendments,  whether  under 
section  5707,  providing  extensively  fof 
amendments  in  furtherance  of  justice,  or 
under  section  6709,  after  a  demurrer  is  sus- 
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talned,  wbldi  Is  ftw  present  ease,  the  stat^ 
ute  flzw  no  time  to  plead.  Amendnients 
under  sectlona  5704  and  S705  are  made  witti- 
out  leave  or  order  of  court,  and  under  aec- 
tloDS  5707  and  5709  wltta  leave  and  pursuant 
to  order,  which  furnishes  a  reason.  If  any  be 
needed,  why  the  Code  prescribes  a  time  to 
plead  to  tiie  former,  and  not  to  the  latter. 
In  Ohio,  wlience  our  Oode  was  taken,  it  seems 
to  be  accepted  that  the  statute  fixes  no  time 
for  answering  amended  petitions  except  ttaoge 
filed  under  secti<«s  like  oar  5701  and  5705. 
1  Bates,  PL  *  Fr.  p.  533;  1  Kinkead.  Code 
II.  I  67;  Cunnln^bam  t.  Kathlvet,  1  Clere. 
Taw  Beporter  344.  4  Ohio  Dec.  (Rep.)  341; 
Nelnioger  t.  State,  50  Ohio  St  394,  34  N.  E. 
633,  40  Am.  Bt  Bep.  674. 

[I]  This  state  of  the  same  statutory  law 
of  Wyoming  was  recognized  by  this  court  In 
Baldwin  T.  McDonald,  24  Wyo.  108.  120,  156 
Pac.  27,  30,  where  It  was  held  diat  the  time 
to  plead  to  amendments  made  under  section 
5707  is  within  the  discretion  of  the  court. 
There  can  be  no  doubt  that  the  time  to  plead 
to  amendments  made  Under  section  5709  is 
within  that  same  discretion.  It  should,  of 
coarse,  be  a  reasonable  time,  and  may  be 
limited  by  any  order  or  act  showing  the 
ponwse  of  the  court  to  have  the  pleadings 
settled  by  a  certain  date  as  in  Neininger  ▼, 
State,  supra,  where  it  was  held  that  an  or- 
der setting  a  case  for  trial  required  that  the 
pleadings  be  filed  before  the  time  of  trlaL 

It  may  be  argued,  however,  that  if  the 
court  does  not  exercise  its  discretionary 
power  to  fix  the  time  to  answer  an  amended 
petition  filed  under  section  5709,  the  defend- 
ant can  liave  no  l(Riger  than  the  time  fixed 
by  statute  for  answer  to  the  original  petition 
(section  66S7)  or  to  amendments  without 
leave.  This  argument  is  not  supported  by 
any  authorities  ttiat  have  corae  to  our  at- 
tention. Wright  V,  Howell,  24  Iowa,  150, 
and  People  v.  Rains,  23  CaL  128,  are  the  only 
cases  we  have  found  directly  in  point  upon 
the  question,  and  eadi  of  those  cases,  we 
think,  supports  the  conclusion  to  which  we 
have  come,  namely,  that  the  time  to  answer 
may  not  be  so  limited  in  the  absence  of  some 
MPttled  and  uniform  practice  that  would  have 
the  effect  of  a  rule  of  court. 

In  the  Iowa  case  the  plaintiff  by  leave  of 
court,  after  demurrer  confessed,  filed  an 
amended  petition  January  26,  and  on  June 
29,  no  answer  having  been  filed,  he  moved 
for  default  The  defendant  cm  July  16,  an- 
swered to  the  merits.  Later  the  motion  for 
default  was  sustained.  In  the  decision  by 
Dillon,  O.  J.,  among  other  things,  it  is  said: 

"But  no  role  or  order  was  taken  or  entered 
fixing  the  time  when  defendants  should  answer 
it  [the  amended  petition].  Such  a  rule  or  or- 
der the  plaintiffs  might  doubtless  have  had  (or 
the  mere  asking.  If  the  court  had  fixed  a  time 
within  which  the  answer  should  he  filed,  and 
tbts  order  bad  not  b«en  complied   with,   the 


case  would  have  been  very  diCerent  But.  ia 
the  absence  of  any  special  order,  in  the  alMmee 
of  any  statute  or  general  mle  of  court  fixing 
the  time  in  whidi  the  answer  to  amended 
pleadings  shall  be  filed,  we  again  inqoire:  When 
is  a  patty  in  default  for  not  answering  socb 
pleadings? 

"Appellee's  counsel  felt  the  force  of  this 
inquiry,  and  have  arened  that  the  defendants 
were  in  default  at  the  expiration  of  00  days 
from  the  time  the  amended  petition  was  filed. 
Tliis  time  they  adopt  by  analogy.  They  daim, 
as  defendante  have  but  60  days  from  date  of 
service  in  wliich  to  answer  the  oHgfaial  peti- 
tion, it  being  m  equity  (Rev.  |  2852),  they 
should  not  l>e  allowed  more  Uian  that  num- 
ber of  days  in  which  to  answer  an  amended 
petition.  True,  they  should  not  unless  upon 
a  special  showing,  that  more  time  is  necessary. 
In  moat  cases  amendmento  should  be  promptly 
snsweied.  If  the  snalogy  of  60  days  is  to 
be  adopted  in  this  case,  then  the  corresponfing 
anal&gy  of  10  days  would  be  adopted  in  law 
actions;  snd,  to  make  the  analogy  good,  we 
would  have  to  hold,  tlmt  a  party  would  have  a 
right  to  the  60  days  in  the  one  case  and  to 
the  10  days  in  the  other— a  right  to  it— a  right 
which  the  court  coold  not  take  away  or  abridge. 

"Would  we  be  willing  to  bold  that  the  court 
could  not,  in  an  equity  cause,  order  an  amend- 
ed petition  to  be  answered  in  leas  than  60  days, 
or  in  a  law  action  in  less  tlian  10  days  from 
the  time  it  was  filed?  Sndi  a  hold|ng  would 
startle  the  district  judges  and  the  bar.  And. 
with  the  almost  unlimited  right  to  amend 
which  the  law  gives,  such  a  holding  would  lead 
to  protracted  and  vexations  delay  hi  the  deter- 
mination of  causes.  For  these  reasons,  the 
court  below  erred  in  granting  a  default  *nd 
also  erred  in  not  setting  it  aside.  If  the  dis- 
trict court  had  certified,  or  if  it  "had  otherwise 
been  shown,  tliat  there  was  by  the  uniform 
practice  of  the  court  a  fixed  time  within  which 
amended  pleadings  should,  in  the  absence  of  a 
special  order,  be  ffled.  then,  as  the  practice 
of  the  court  is  the  law  of  the  court  we  should 
not  interfere  with  the  mling  refusing  to  open 
a  default  without  a  clear  showing  that  there 
bad  been  a  plain  and  manifest  abuse  of  the  dis- 
cretion of  the  court" 

In  the  California  case  a  different  conclu- 
sion was  reached  on  a  somewhat  similar 
stete  of  the  pleadings,  but  there  it  appeared 
to  the  court  that: 

"It  is  the  universal  practice  in  this  state  to 
answer  amended  comj^laints  within  the  same 
time  after  service  of  a  copy  as  in  case  of  a 
service  of  summons  with  a  copy  of  the  original 
complaint  and  it  is  seldom  that  the  court  fixes 
any  specific  time  by  an  order  for  answering  in 
such  cases." 

In  the  case  at  bar  we  have  carefully  con- 
sidered whether  we  would  be  Justified  in 
holding  that  in  the  courte  of  this  stete,  or  in 
the  court  from  which  the  appeal  Is  taken, 
there  Is  sudi  a  "uniform"  or  "universal" 
practice  as  1b  mentioned  in  the  cases  from 
whidi  we  hare  quoted,  and  which  we  have 
mentioned  in  slightly  different  terms.  We 
ore  of  opinion   that,   while  there  may   be 
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among  some  of  the  members  of  the  bar  an 
undWBtanding  that,  In  the  absence  of  any 
fixed  time  to  plead  in  a  particular  case,  only 
the  statutory  time  for  pleading  In  other  cases 
Is  allowed  by  analogy,  we  are  sure  this  un- 
derstanding fails  far  short  of  establishing 
such  a  practice.  We  may  add  that  there  has 
been  no  attempt  to  show,  by  certificate  of 
the  court,  or  otherwise,  any  rale  or  practice 
upon  the  subject 

The  time  for  d^endant  to  amswer  the 
amended  petition  not  haTtng  been  fixed  by 
statute,  by  any  act  of  the  court,  the  Judge, 
or  the  parties,  or  by  any  general  rule  or 
practice  of  the  court,  the  motion  to  strike  It 
for  the  reason  that  it  'was  not  filed  within 
role  day  for  answer  was  not  well  taken. 

[I]  But  we  would  not  hold  that  the  action 
of  the  trial  court  In  granting  the  motion  to 
strike  was  wrong,  If  it  should  have  been 
granted  xspon  some  ground  other  than  that 
stated  in  the  motion.  In  this  connection  it 
is  suggested  tliat  the  defendant  was  repre- 
sented by  an  attorney  who  was  'not  a  mon- 
ber  of  the  bar  of  this  state,  nor  by  order  of 
.  court  admitted  to  practice  for  the  purpoeea 
of  the  particular  case,  and  that  the  answer 
to  whldi  he  as  attorney  had  signed  the  de- 
fendant's name  may  have  been  stridten  for 
this  reason.  Inasmuch  as  a  demurrer  signed 
and  presented  by  the  same  attorney  had 
been  previously  sustained  without  any  ques- 
tion of  his  right  to  appear  in  the  case,  the 
defendant  no  doubt  assumed  that  the  same 
attorney  might  file  his  answer,  and,  in  such 
circumstances,  we  are  sure  the  court  would 
not  hare  stricken  the  answer  from  the  files, 
because  of  the  attorney's  disquallficatloD, 
without  giving  the  defendant  time  to  employ 
other  counsel  and  plead  anew. 

[7,  >]  As  It  was  not  proper  to  strike  the 
ans-wer  from  the  files,  it  follows  that  the 
defendant  was  not  really  in  default  The 
respondent  contends,  however,  that  the  case 
came  on  regularly  for  trial,  the  defendant 
failing  to  appear;  that  evidence  was  taken, 
as  recited  by  the  judgment,  in  proof  of  plaln- 
tUTs  case;  and  we  should  presume  that  the 
result  would  have  been  no  different  if  the 
answer  had  been  allowed  to  stand.  In  other 
words,  it  is  claimed  th^t  no  prejudice  to  de- 
fendant resulted  from  the  action  of  the 
court  We  do  not  so  view  the  case.  There 
is  no  provision  of  the  Code  which  authorizes 
a  default  of  a  defendant  who  merely  falls 
to  appear  at  the  time  of  trial.  The  striking 
of  the  defendant's  answer  was  no  doubt 
done  for  the  purpose  of  placing  him  in  de- 
fault, and  that  result  was  declared  in  the 
Judgment  The  effect  was  that  the  allega- 
tions of  the  petition,  except  the  amount  of 
plaintiff's  damage,  were,  for  the  purposes  of 
the  action,  taken  as  true.  Section  5671,  Wyo. 
O.  8.  1920;  Pomeroy,  Code.  Bern.  {  617; 
Brenner  v.  Blgelow^  8  Kan.  496;  Ames  v. 
Brlnsden,  25  Kan.  746;  St  Louis  &  a  F.  R. 


Go.  V.  Zumwalt,  81  Okl.  159,  120  Pac.  640; 
28  Gyc.  752,  763.  We  presume  that  the  court 
took  only  sudi  evidence  as  was  necessary  to 
prove  the  amount  of  plaintiff's  damage, 
considering  that  the  allegations  of  tlie  peti- 
tion as  to  defendant's  liability  were  admitp 
ted.  Had  the  answw  been  permitted  to 
stand,  the  situation  would  have  been  differ- 
ent, and  the  evidence  to  prove  the  case  must 
have  covered  every  allegation  of  the  peti- 
tion. The  statements  in  the  judgment  order 
that  the  case  came  on  to  be  heard  upon  the 
"pleadings"  (using  the  pliual),  and  that  the 
flndlitg  was  "on  the  issues  Joined,"  cannot, 
in  view  of  the  then  recent  striking  of  the 
answer,  and  declaration  of  defendant's  de- 
fault, alter  the  fact  that  the  case  was  heard 
upon  the  amaided  petition  only. 

[9]  It  is  contended  that  the  motion  to  va- 
cate the  Judgment  may  have  been  denied 
because  the  defendant  did  not  show  that  he 
had  a  meritorious  defense.  In  making  bis 
motion,  the  defendant  asked  a  reinstatement 
of  Ills  answer,  which,  as  we  have  said,  waa 
a  general  denial.  The  motion,  and  one  of 
the  affidavits  accompanying  it,  contain  gen- 
eral statements  to  the  effect  'that  the  de- 
fendant has  a  good  defense  to  the  action. 
However,  we  do  not  purpose  to  decide  wheth- 
er or  not  there  was  a  sufficient  showing  of  a 
meritorious  defense,  for  we  are  of  opinion 
that  such  a  showing  is  not  required  of  a  par- 
ty, not  properly  in  default,  who  moves  at  the 
same  tcsrm  to  vacate  a  default  judgment 
against  him.  Taylor  v.  Coghlan,  73  111.  App. 
378,  approved  in  Culver  v.  Brinkerhoff,  76 
lU.  App.  679;  Bank  v.  Strother,  188  Mo. 
App.  214,  176  S.  W.  76;  Branstetter  v.  Riv- 
es, 34  Mo.  318;  Maxwell  v.  Jarvis,  14  Wis. 
649.  In  Iowa  It  has  been  held  that  a  stat- 
ute whidi  pro'vides  in  substance  that  a  de- 
fault shall  not  be  set  aside  unless  an  affida- 
vit of  merits  be  filed  does  not  require  such 
affidavit  In  cases  where  the  party  was  not 
actually  in  default  Burke  v.  Dunlap,  185 
Iowa,  049, 171  N.  W.  293,  citing  earlier  Iowa 
cases.  In  a  note  L.  R.  A.  1915F,  841,  It  is 
stated  that  there  is  some  conflict  in  the 
authorities  on.  this  question.  TTpon  exami- 
nation of  the  cases,  the  conflict  does  not  ap- 
pear serious  upon  the  point  we  now  decide. 
The  cases  cited  In  the  note  whldi  might  at  a 
glance  api>ear  to  be  in  conflict  'with  our  con- 
clusion may  all  be  distinguished  on  the  facts. 
In  Bond  v.  Wycoff,  42  Neb.  214,  60  N.  W. 
564;  Mulhollan  v.  Scoggln,  8  Neb.  202;  Bw- 
Ing  y.  Jennings,  15  Nev.  382;  and  JefFries 
T.  Aaron,  120  N.  C.  167,  26  S.  E.  606— de- 
faults were  entered  against  the  defendant  in 
each  case  after  failure  to  answer  in  time. 
In  Bartlett  v.  Jones  (Tex.  Cly.  App.)  103  S. 
W.  705,  the  defendant  was  in  default  under 
the  holding  in  Texas  that  a  judgment  by  de- 
fault may  be  taken  though  an  answer  be  (m 
file,  if  the  answer  be  not  called  to  the  at- 
tention of  the  court    See  Lytle  r.  Custead, 
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4  Tex.  Civ.  App.  490,  23  a  "W.  451.  Haraish 
y.  Bramer,  71  CaL  155,  11  Pac.  888,  was  an 
action  In  equity  to  stay  the  enforcemeat  at 
a  Judgment  valid  on  its  face. 

[to,  11]  Involved  In  tbe  last  point  is  Hie 
question  of  the  effect  of  section  5029,  Wyo. 
C.  S.  1920,  whlcb  piovides,  amaag  otbex 
things,  that: 

"A  jadgment  shall  not  b«  vacated  on  motion 
or  petition  astH  it  ia  adjadged  that  there  ia 
a  valid  defense  to  the  action  in  vhicfa  tile 
jadgment  was  rendered." 

7%Is  section  of  the  Code  is  found  in  the 
chapter  370,  Wyo.  G.  8.  1920,  whidi  treats 
generally  of  the  vacation  and  modification  of 
jadgments  after  the  term.  The  same  pro- 
vision, similarly  located  In  the  Code^  Is 
found  in  Cbe  statutes  of  Ohio,  Nebraska, 
KiiTiMig^  and  Oklahoma.  Examined  by  Itadf, 
the  section  Is  broad  enough  to  control  the 
action  of  a  court  upon  any  motion  or  peti- 
tion to  vacate  a  Judgmait,  whether  the  ac- 
tion be  Invoked  at  or  after  the  term  at  which 
the  judgment  was  rendered.  It  does  not  af- 
fect the  rig^t  to  vacate  v(rfd  Judgments,  as 
has  often  been  held,  but  the  Judgmoit  in  the 
case  at  bar  la  not  void,  and,  if  die  statute 
be  applicable  to  the  vacation  of  Judgments 
which  are  attacked  during  the  term,  it 
should  in  this  case  have  its  proper  effect, 
and  would  perhaps  prevent  anything  more 
than  a  suspension  of  the  Judgment  until  an 
adjudication  of  a  meritorious  defense.  How- 
ever, we  think  the  statute  must  be  examin- 
ed with  the  context,  and  coosidned  as  a 
part  of  the  Aapter  ref»ring  to  Judgments 
entered  at  a  former  term,  and,  when  so  ex- 
amined and  considered,  it  does  not  operate 
to  limit  the  power  of  the  coort  to  control  its 
own  Judgments  during  the  term  at  which 
they  are 'rendered.  It  is  settled  that  this 
powtf  exists  Independent  of  statute.  Inher- 
ent in  every  court  of  general  Jurisdiction, 
with  the  restriction  only  that  it  be  exercised 
with  a  sound  discretion,  and  it  is  also  set- 
tled that  this  inherent  common-law  power 
is  lost  with  the  expiration  of  the  term.  15 
R.  C.  Ix  690;  23  Cyc.  8S9,  901,  902;  1  Black 
on  Judgments^  H  305,  306;  Bronson  v. 
Sdinlten,  1(M  U.  S.  410,  26  U  Ed.  797.  These 
principles  were  taken  for  granted  by  this 
court  in  OTJeefe  v.  Foster,  5  Wyo.  343,  352, 
40  Pac.  52S,  Parrott  r.  District  Court,  20 
Wyo.  494,  126  Pae  45,  and  Luther  Lumber 
Ca  V.  Bank,  22  Wyo.  302,  139  Pac.  433, 
where,  however,  there  was  no  occasion  to 
decide  whether  the  inherent  power  to  vacate 
Judgmenti  at  the  same  term  is  abridged  by 
section  5929,  supra. 

It  is  apparent  that  the  Legislature  In 
adopting  the  Civil  Oode  considered  it  im- 
neceasary  to  prescribe  the  grounds  or  reg- 
ulate the  procedure  for  vacating  or  modi- 
tyfag  Judgments  during  the  term.     On  the 


other  hand,  to  provide  a  rfmiriifled  method 
for  obtaining  relief  after  tlie  term,  legisla- 
tive action  was  necessary,  and  it  was  for 
this  purpose  that  dhapter  370  was  included 
in  the  Codei  Section  5029  of  that  chapter  is 
in  keeping  with  the  rule  of  equity  which,  in 
the  absence  of  a  meritoriooa  def owe,  f  (xbids 
Interference  with  the  oiforceraent  of  a  Judg- 
ment at  law,  and  was  doobtless  intended  to 
express  the  spirit  of  that  miev  m«king  it 
applicable  to  the  statutory  proceeding.  Tliat 
section  should  not  be  lidd  to  abridge  the 
right  of  the  court,  independent  of  statute^  to 
vacate  at  tlie  tKra  Judgments  irtiidi  have 
been  irregularly  reodered. 

In  Ohio  there  are  dedsionB  »»'J*«t  tliat  a 
like  section  of  the  Code  of  that  atnte  applies 
to  tlie  vacation  of  Judgments  at  aa  wdl  as 
after  the  term  at  wbicb  they  are  ra^ered. 
These  decisions  are  cited  and  approved  in 
Cincinnati  v.  Archiablev  4  Ohio  Appu  218. 
The  opposite  view  was  taken  in  Komick  t. 
Hahn,  11  Ohio  Appi  388,  and  Wybd  v. 
Sbeaffer,  11  Olilo  App.  467,  and  in  Bigin- 
botham  V.  Atwater,  12  Oliio  App^  83,  thoo^ 
decided  on  another  point,  it  was  said  that 
the  opinion  in  Cincinnati  v.  Ardiiablev  su- 
pra, "is  completely  destructive  of  tlie  very 
prevalent  belief  in  the  inherent  power  of 
courts  over  their  Judgments  and  ordoa  dur- 
ing the  term."  This  conflict  seems  to  be 
settled  by  the  later  decision  of  the  Supreme 
Court  of  that  state  in  First  Nat  Bank  v. 
Smith,  130  N.  E.  602,  holding  that  chapter  6^ 
div.  4,  tit  4,  pt  3,  of  the  Ohio  G«Mral  Code 
Hike  chapter  370,  supra)  does  not  limit  a 
court  of  general  Jurisdiction  in  the  exCTdae 
of  its  inherent  powor  to  centrtd  its  Jodg- 
ments  during  the  term. 

In  Ames  v.  Brinsden,  25  Kan.  746,  tlie 
motion  to  vacate  was  made  after  the  term, 
and  it  was  held  that  the  Judgment  was  er- 
roneously vacated,  because  no  adjudication 
had  been  had  of  a  meritorious  defmse.  In 
the  course  of  the  oplnloa  it  was  said  that 
the  Judgment,  being  irregular  and  voidable, 
might  have  been  set  aside  at  any  time  dur- 
ing the  term  on  motion  of  either  party  or  on 
the  court's  own  motion.  See,  also,  Johnson 
V.  Jones,  68  Kan.  745,  51  Pac.  224,  and  PhlUp^ 
CSarey  Co.  v.  Vlckers,  38  ObL  643,  134  Pac 
S51.  Tbe  precise  point,  as  determined  in 
Ohio,  does  not  seem  to  have  been  settled  in 
Kansas,  Oklahoma,  or  Nebraska,  but  we  find 
decisions  of  those  states  in  which  it  has 
been  held  proper  to  vacate  a  Judgment  at 
the  same  term,  apparently  without  requiring 
an  adjudication  that  there  was  a  valid  de- 
fense. Gheer  v.  Buber,  32  Kan.  319,  4  Pac. 
290;  F-reeman  v.  Hill,  45  Kan.  435,  25  Pac. 
S70;  Karr  v.  Moffett,  105  Kan.  602,  185  Pac. 
890;  Parks  ▼.  Haynes;  52  OkL  63,  152  Pac. 
400;  Barker  v.  Nati<»ial  Oil  &  Devd<9ment 
Co..  49  OkL  782,  164  Pac.  618;  Bradley  v. 
Slater.  68  Nd).  654,  78  N.  W.  1066;  Dooglas 
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County  T.  Broadwdl,  96  Ndb.  682.   148  N 
W.  930. 

We  hold,  Oierefore,  that  it  was  not  nee- 1 
essary   for  the  court,  before  granting  the 
motion  to  vacate,  to  adjndge  that  the  de- 
ftadant  had  a  valid  defense. 

It  Is  not  to  be  understood  from  anything 
that  we  bave  said  that  an  inquiry  into  the 
merits  of  a  proposed  defense  may  not  be 
highly  pertlnefat  in  the  consideration  of  a 
motion  to  vacate  a  Judgment,  even  at  the 
same  term.  If  the  moving  party  be  asking 
as  a  matter  of  Judicial  grace  that  which  he 
may  not  demand  as  a  legal  right,  the  show- 
ing upon  that  Inquiry  may  be  not  only  im- 
portant, but  determinative. 

The  order  appealed  from  wHl  be  reversed, 
and  the  case  remanded,  with  directions  to 
vacate  the  Judgment,  to  reinstate  the  answer 
to  the  amended  petition  and  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

Reversed  and  remanded,  with  directions. 

POITBB,  0.  jr.,  and  BLUMB,  J.,  concur. 


BAMFORTH  V.  IHMSEN  ot  ai.  (No.  1023.)* 
(Supreme  Court  of  Wyoming.    Feb.  10,  1922.) 

1.  Exeoutora  and  administrators  9=>29(2)— In 
administrator's  action  defendant,  a  stranger, 
aay  not  twUaterally  attadi  plalntllTs  a|i> 
pointmeat. 

In  administrator's  action  to  qniet  title  to 
an  interest  in  an  irrigation  ditch,  held  that  de- 
fendant, a  stranger,  could  not  make  a  collateral 
attack  apon  plaintiff's  appointment  as  admin- 
istrator, since  it  wonid  not  be  material  to  the 
defendant  who  represented  the  estate  as  ad- 
ministrator. 

2.  Exaeotars  and  administrators  «s»  1 8— Ad- 
ministrator held  net  dIsqnalMed  beoause  Im  Is 
elsrk  of  distriot  ooort. 

In  view  of  Comp.  St  1920,  {  6777.  enumer- 
ating persons  incompetent  to  act  sa  adminis- 
trator, bat  not  embracing  the  clerk  of  the  dis- 
trict court,  and  section  6745,  providing  that 
in  estates  of  $500  or  less  such  clerk  is  compe- 
tent to  act  substantially  as  a  quasi  public  ad- 
ministrator, held,  that  a  person  is  not  disquali- 
fied for  appointment  as  administrator  because 
he  is  clerk  of  the  district  court 

8.  Omcers   «=>I00(2)— That   administrator  Is 
also  clerk  of  the  distriot  oourt  oannot  iBs- 
qnallfy  him  on  the  ground  of  Increasing  his 
salary  daring  term. 
Tlie  constitutional  provision  that  the  sal- 
ary of  a  public  officer  shall  not  be  increased 
daring  his  term  and  officers  shall  receive  stated 
salaries  does  not  enable  a  defendant  in  an  ac- 
tion to  quiet  title  brought  by  an  administrator 
to  qnestion  validity  of  the  adqiinistratoi's  ap- 


V.  IHM»EN  S45 

P.) 

pointment  on  the  ground  that  such  administra- 
tor is  at  the  same  time  derk  of  the  district 
court 

4.  Executors  and  administrators  «=»I29(3)— 
Administrators  may  sne  to  qnlet  title  to 
ditch  rights. 

An  objection  that  an  administrator  has  no 
capacity  to  sue  to  quiet  title  to  irrigation  ditch 
rights  is  not  well  taken  in  view  of  Comp.  St 
1920,  {§  6834,  6835.  and  6234.  and  particularly 
section  6829,  providing  that  he  may  so  sue. 

5.  Parties  €=»44— Lack  of  formal  applloatlon 
to  Intervene  and  leave  thereon  |ield  irregu- 
larity not  Jurisdictional. 

Where  right  of  intervention  was  in  the 
court's  discretion,  absence  of  formal  applica- 
tion to  intervene  and  leave  granted  is  an  ir- 
regularity only,  and  not  jurisdictional,  where 
issue  was  joined  on  interveners'  petition  and 
trial  had  on  the  merits. 

6.  Parties  «s>42  —  That  parties  were  not 
brought  In  as  plaintiffs  In  first  Instance  held 
not  to  prevent  their  Intervening  subsequently. 

That  interveners  in  action  to  quiet  title 
to  waters  were  not  brought  into  the  case  as 
plaintiffs  in  the  first  instance  does  not  prevent 
their  being  brouglit  in  subsequently,  in  view  of 
Comp.  St  1920,  i  5600,  providing  for  the  bring- 
ing in  of  necessary  parties  by  court  order,  sec- 
tion 5707,  providing  for  adding  parties  before 
or  after  judgment  and  section  S593,  providing 
tliat  any  person  claiming  an  iirterest  may  be 
made  a  defendant  where  necessary  to  a  com- 
plete determination, 

7.  Quieting  title  «=>30(l)— Action  Is  one  to 
racovsr  real  property  within  statnte  providing 
for  Intervention. 

An  action  to  quiet  title  is  in  effect  an  ac- 
tion to  recover  real  property  within  Comp.  St 
1920,  {  5601,  providing  that  any  person  claim- 
ing an  interest  may  intervene,  and  the  court 
having  power  to  order  parties  brought  in,  may 
recognise  proper  parties  coming  in  voluntarily. 

8.  Executors  and  administrators  «=>438(8)— , 
Court  may  permit  heirs  te  Intervene  In  ad-' 
mlnlstrator's  action  where  he  consents. 

Comp.  St  1920,  S  6829,  prov^es  that  heirs 
may  separately  or  jointiy  with  the  administra- 
tor or  executor  bring  an  action  to  quiet  titie, 
BO  that  a  court  of  equity  in  an  administrator's 
action  to  quiet  titie  to  water  rights  would  not 
be  powerless  to  permit  the  heirs  to  intervene, 
at.  least  where  the  administrator  consents. 

9.  Parties  ®=>38— Court  could  permit  Interven- 
tion by  heirs  stating  cause  defectively  stated 
by  administrator. 

Where,  in  administrator's  action  to  quiet 
title  to  water  rights,  one  of  his  causes  of  ac- 
tion was  subject  to  demurrer,  though  the  couA 
bad  no  authority  under  the  allegations  then 
contained  to  render  judgment  thereon,  it  did 
not  lose  jurisdiction,  but  still  had  power  to 
permit  intervention  by  the  heirs  under  pleadings 
that  would  state  a  cause  of  action  and  as  to 
the  cause  defectively  stated  by  the  administra- 
tor, and  such  intervention  was  not  substitution 
of  entirely  new  parties. 


AspFor  other  cases  see  same  toBio  and  KBT-NUMBER  In  all  Key-Numbered  Digests  sad  Indexes 
•Rehearing  denied  206  P«c.  1004. 
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10.  Parties  «=>47— In  administrator's  action, 
Intervening  heirs  held  to  stand  as  plaintiffs. 

In  an  aaministrator's  action  to  quiet  title, 
iDtervening  heirs  must  subject  tbemselves  to 
the  court's  authority,  and  have  the  same  pow- 
er as  original  parties,  and  may  plead  their 
cause,  and  their  petition  of  intervention,  at 
least  where  asking  affirmative  relief,  may  be 
demurred  to,  and  an  affirmative  judgment  may 
be  rendered  against  them.,  and  ilitervening 
heirs,  as  to  the  nature  of  their  title  and  ob- 
ject of  their  demand,  stand  in  the  character 
of  plaintiffs,  and  were  governed  by  the  rules 
applicable  to  plaintiCts  in  principal  demands. 

11.  Parties  «=347— Immaterial  that  plaintiff's 
petition  iMUfflolent  where  Interveners  state 
cause  of  aotlon. 

It  was  not  fatal  to  an  action  to  quiet  title 
by  an  administrator  that  his  petition  did  not 
state  a  cause  of  action  if  the  petition  of  heirs 
intervening  in  the  same  right  was  sufficient. 

12.  Qoletlng  title  <»s>34( I)— Petition  of  Inter- 
vention held  to  state  oause  of  aotlon  for 
qnleting  tftle. 

In  an  administrator's  action  to  quiet  title 
to  waters,  a  petition  of  intervening  heirs  al- 
leging that  they,  together  with  another  inter- 
vener, own  and  are  in  possession  of  certain 
lands  with  a  two-thirds  interest  in  ditch  and 
certain  water  right  appropriations  and  water 
rights  previously  adjudicated  by  the  board  of 
control,  denying  defendant's  interest  therein, 
bat  alleging  that  he  denies  interveners'  right 
and  interferes  or  threatens  to  interfere  with 
interveners'  right  and  claiming  full  relief,  held 
to  state  a  cause  of  action. 

13.  Parties  <$=>41— Petition  of  Intervener  held 
property  received  In  order  that  the  court 
might  settle  the  whole  oontroversy. 

In  an  administrator's  action  to  quiet  title 
to  water  rights,  in  which  heirs  intervened, 
where  the  court  recognized  the  petition  of 
another  intervener  by  refusing  to  sustain  a 
demurrer  to  his  pleading  and  giving  him  rights 
in  the  decree,  held,  that  the  recognition  of  such 
_  person  as  a  party  was  proper,  for  the  court 
'  must  settle  the  whole  controversy  in  accord- 
ance witii  equity. 

14.  Aliens  «=3»— Death  of  decedent  Is  mate- 
rial matter  In  determining  whether  heirs  in 
whom  estate  vested  were  aliens. 

In  the  matter  of  descents  and  distribution, 
evidence  of  alienage  must  be  clear  and  satis- 
factory, and  it  is  immaterial  where  heirs  re- 
sided at  the  time  of  the  entering  of  a  decree 
under  the  provisions  of  Comp.  St.  1920,  SI 
6079,  6980,  or  at  the  time  of  trial,  as  this  does 
not  show  they  lived  in  a  foreign  country  at 
the  death  of  the  decedent,  which  is  the  time 
when  the  real  property  in  the  state  vested  in 
the  heirs  subject  to  the  indebtedness. 

15.  Aliens  «=»I3  —  Collateral  heirs  living  In 
Ireland  held  entitled  to  Inheritance  by  treaty. 

Willie  Const,  art.  1,  |  29,  permitting  resi- 
dent aliens  to  inherit  the  same  as  citizens,  and 
Comp.  St.  1920,  §  7005,  providing  that  alien- 
age of  "descendants"  shall  not  invalidate  title 
to  real  estate  by  "desrent,"  would  not  per- 
mit collateral  nonresideYit  aliens  to  take,  nneb 


collaterals,  living  in  Ireland  may  take  by  the 
provision  of  our  treaty  with  Great  Britain  that 
on  the  death  of  any  person  holding  real  prop- 
erty within  the  tertitoriee  of  one  cooptry  rel- 
atives in  the  other  would  not  be  disqualified  as 
aliens. 

16.  Aliens  «s>l3— "Terrltoriee".ln  treaty  with 
Great  Britain  regarding  Inheritanoe  of  real 
property  held  to  Include  any  are^  or  locality 
within  the  United  States. 

The  word  "territories"  as  used  in  the 
treaty  between  the  United  States  and  Great 
Britain,  providing  for  inheritance  of  real  prop- 
erty in  each  country  by  heirs  living  in  other 
held  to  include  any  area  or  locality  under  the 
dominion  of  the  United  States  and  applicable 
to  states. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Terri- 
tory.] 

17.  Aliens  «=3l3  —  Treaties  control  commo* 
law  relating  to  descents. 

The  treaty  with  Great  Britain,  providing 
for  inheritance  of  real  property  in  one  coun- 
try by  heirs  of  decedent  in  another,  will  con- 
trol and  suspend  the  common  law  in  force  in 
Wyoming  during  sudi  times,  as  ell  rights  con- 
ferred thereby  are  in  force  or  extended  by  the 
courts  pursuant  thereto. 

18.  Aliens  «=>  I  ^-Defendant  held  entitled  to 
raise  question  of  aliens'  Interests  In  realty. 

In  an  administrator's  action  to  quiet  title, 
in  which  the  heirs  intervened,  claimbig  by  the 
same  right,  defendant  claiming  adverse  inter- 
est or  title  might  by  objection  that  interven- 
ers were  not  the  real  parties  in  interest  raise 
the  question  of  their  rights  as  collateral  alien 
relatives  to  hold  the  property  for  more  than 
three  years,  irrespective  of  whether  he  could 
make  collateral  attack  on  the  decree  of  heir- 
ship, or  whether  the  state  alone  could  question 
forfeiture  to  it. 

19.  Aliens  e=>l3— Decree  held  to  have  ex- 
tended time  allowed  by  treaty  for  sale  ef 
land  tqr  foreign  heirs. 

Under  the  treaty  with  Great  Britain,  pro- 
viding that  heirs  living  in  one  country  might  in- 
herit real  estate  from  decedent  dying  in  the 
other  country,  such  heirs  to  be  allowed  three 
years  in  which  to  sell  the  lands,  all  of  their 
rights  did  not  cease  ipso  facto  at  the  expira- 
tion of  the  three  years,  since  the  time  might 
be  prolonged,  and  a  decree  in  favor  of  the 
heirs  in  view  of  the  recent  expiration  of  such 
period  and  the  pendency  of  action  which  might 
prevent  a  sale  held  to  have  so  extended  such 
time. 

20.  Waters  and  water  courses  «=9|52(8)— The 
naming  of  the  wrong  range  In  land  descrip- 
tion In  adjudication  of  board  of  control  held 
a  clerical  error. 

In  action  to  quiet  title  to  water  rights,  in 
deciding  the  rights  of  interveners,  the  court 
properly  held  mistake  in  the  adjudication  of 
the  board  of  control  in  the  designation  of  the 
range  merely  clerical  err.or,  where  such  party 
owned  no  land  in  the  range  designated,  par- 
ticularly in  view  of  the  fact  that  there  was  a 
similar  error  with  regard  to  the  party  com- 
plaining thereof. 
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21.  Parliw  (tsa84(l)— Ohjeotin  of  iatmA  !■ 
partiM  on  motion  for  now  trial  oenos  too 
late. 

An  objection  for  first  time  on  motion  for 
new  trial  that  certain  parties  should  have  been 
made  defendants  comes  too  late. 

22.  WItaesses  <S=9222— Evidonco  held  not  to 
•stabllsh-reiatlonslilp  of  attornoy  and  client 
•0  as  to  make  attorney's  sweni  petition  In 
tnterventlon  Inadmissible. 

In  an  action  to  quiet  title  to  water  rights, 
evidence  held  not  to  establish  relationship  of 
attorney  and  client  so  as  to  exclude  from 
eTidence  a  petition  drawn  by  intervener,  on 
the  ground  that  he  had  been  defendant's  at- 
torney. 

23.  Waters  and  water  ooursea  «=>'I52(6)— 
Party  alleging  held  not  to  have  sustained 
knrden  of  showing  abandonment. 

In  an  action  to  quiet  title  to  water  rights, 
a  party  asserting  that  another  has  abandoned 
his  right  held  not  to  have  sustained  the  burden 
of  showing  abandonment. 

24.  Waters  and  water  courses  9=>I52(II)— 
Decree  requiring  parties  to  construot  con- 
crete division  box,  bearing  costs  In  propor- 
tion to  rights  owned,  approved. 

In  a  decree  quieting  title  to  a  part  of  an 
irrigation  ditch,  where  there  was  evidence  of 
III  feeling  between  the  parties  and  that  a  di- 
Ylslon  box  constmeted  of  temporary  material 
would  wash  out  easily,  held,  that  the  court  had 
power  to  order  a  concrete  division  box  to  be 
constructed  apportioning  the  costs  thereof  in 
proportion  to  the  parties'  respective  water 
rights  owned. 

29.  Appeal  and  error  «=»203(3)— Claim  that 
witness  was  competent  as  to  one  party  not 
made  In  trial  court  cannot  be  raised  en  ap- 
peal. 

Where  the  daim  wae  not  made  on  the 
trial,  and  the  court's  attention  was  not  (Urected 
to  the  point  that,  whOe  evidence  was  not  admis- 
sible under  Comp.  St.  1920,  |  S807,  as  against 
the  administrator  and  heirs,  because  relating  to 
transactions  with  decedent,  it  was  admissible 
as  against  another  party,  it  is  too  late  to 
raise  audi  matter  on  appeaL 

28.  Witneesea   4=>  1 48— Evidence   of   traasao- 
tloa  with   decedent   not   admissible  against 
heirs  or  administrator  was  properly  excluded 
as  against  an  intervener  whose  interest  was 
Mtt  shown  to  be  separate  from  the  estate's. 
Where  evidence  was  not  admissible  under 
Comp.  St.  1920,  {  6807,  as  against  an  admin- 
istrator and  heirs  of  deceased   because  being 
of  a  transaction   with  deceased,   an  objection 
that  it  should  have  been  admitted  as  against 
an  intervener  is  not  well  taken  where  it  is  not 
shown    that    his    interest    was    separate    and 
apart  from  that  of  the  estate. 

27.  Waters  and  water  courses  «=»I62(8)— 
Complainant  held  not  to  have  sustained  bur- 
den of  showing  clear  prior  right  ts  Irrigate 
oertaia  traot. 

In  an  action  to  quiet  title  to  water  rights, 
claimants  held  not  to  have  sustained  burden  of 
showing  right  of  equal  priority  to  the  defendant 


for  the  irrigation  of  t  certain  descrit>ed   50 
acres  of  land. 

28.  Waters  and  watei*  courses  i^»<52(li)— In 
adjudicating  water  rights,  It  was  unneeessaiy 
to  restate  existing  decrees  doAnitely  fixing 
priority  of  rigtats  presamed  to  have  osn- 
tinued. 

In  action  to  quiet  title  to  water  rights,  in- 
asmuch as  there  were  existing  decrees  stat- 
ing definitely  the  various  facts  involved  in  the 
priority  of  the  water  rights,  it  was  ui^neces- 
sary  for  the  court  to  restate  them  in  the 
judgment  quieting  title,  where  the  presump- 
tion is  that  the  rights  under  the  decrees  con- 
tinued. 

29.  Waters  and  water  courses  «=>l52(tl)— 
Judgment  that  parties  might  conduct  water 
through  ditch  held  not  supported  by  evi- 
denoe  aa  to  the  oarrylng  oapaoity  of  their 
reepeotlve  ditoh  rights. 

In  an  action  to  quiet  title  to  water  rights, 
the  court  had  no  power  to  authorize  either  of 
the  parties  to  conduct  a  greater  amount  of 
water  through  the  ditch  than  the  capacity  of 
the  parts  of  the  ditch  really  owned  by  them  re- 
spectively warranted,  and  a  judgment  author- 
izing them  to  conduct  respective  amounts  of 
water,  without  evidence  that  the  Interests  of 
the  parties  were  sufficient  to  carry  the  water 
authorised,  lacks  support. 

30.  Waters  and  water  courses  «=9i33— Stat- 
ute requiring  making  of  record  of  parties'  In- 
terests held  Inappllcablei 

Comp.  St  1920,  S  933,  provides  for  having 
a  record  of  the  relative  interests  made  by  aa 
action  in  equity,  and  covers  the  point  of  "hav- 
ing a  record  made,"  as  contemplated  by  section 
928,  so  that  the  latter  section  has  no  applica- 
tion where  the  record  of  the  interests  of  the 
parties  in  the  irrigation  ditcji  has  l>een  made 
not  to  an  equity  action  to  quiet  title  to  a  frac- 
tional interest  in  the  ditch. 

31.  Waters  and  watsr  oosrses  «s>2l7— .Board 
of  control  may  not  dstsrmlne  relative  ditoh 
rights. 

The  board  of  control  has  no  authority  to 
determine  relative  ditch  righta. 

32.  Waters  and  watsr  oourses  ^=>|S6(2)— To 
establish  title  to  part  of  dltdt,  extent  of  use 
of  possessien  must  be  shewn. 

In  a  direct  proceeding  to  determine  own- 
ership oif  a  fraction  of  a  ditdi  by  action  to 
quiet  title,  the  only  presumption  that  can  ob- 
tain is  that  arising  from  use  and  possession, 
and  the  extent  of  such  use  and  possession  must 
be  shown. 

Error  to  District  Court,  Iiarainle  County; 
William  C.  Mentzer,  Judge. 

Action  by  Frederick  J.  Ihmsen,  as  admin- 
istrator of  the  estate  of  Robert  Gardner,  de- 
ceased, against  Fred  F.  Bamforth  and  an- 
other, in  which  the  heirs  of  the  deceased  and 
C.  P.  Arnold  intervened.  From  a  judgment 
entered,  after  filing  and  overruling  of  a  mo- 
tion for  new  trial,  the  defendant  Fred  M. 
Bamforth  brings  error.  Beversed,  and  re- 
manded for  new  triaL 
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A.  D.  Walton,  of  Cheyenne,  and  H.  V.  S. 
Groesbeck,  of  Laramie,  for  plaiutifC  In  error. 

N.  B.  Corthell,  of  Laramie,  for  defendants 
in  error. 

BLUMB,  J.  This  is  an  action  to  qniet  ti- 
tle to  two-thirds  interest  in  the  Park  ditch 
and  the  alleged  right  of  water  of  plaintiff's 
intestate.  The  case  was  brought  by  Freder- 
ick J.  Thmapn,  as  administrator  of  Robert 
Gardner,  deceased,  against  Fred  F.  Bamforth 
and  Mary  Bamforth.  The  latter  did  not  ap- 
pear, and  is  not  connected  with  these  pro- 
ceedings in  error.  The  administrator  will  be 
hereinafter  referred  to  as  plaintiff  and  Fred 
F.  Bamforth  as  the  defendant,  he  being 
plaintiff  in  error  herein.  The  petition  orig- 
inally contained  three  causes  of  action,  the 
first  two  claiming  damages  for  Interference 
with  water  rights  and  the  ditch  in  question. 
The  heirs  of  said  Gardner  andC.  P.  Arnold 
intervened  and  filed  pleadings  in  the  cause. 
The  trial  of  the  case  was  commenced  before 
a  Jury,  but  during  the  trial  the  claims  for 
damages  were  dismissed,  the  jury  were  dis- 
charged, and  the  trial  proceeded  before  the 
court  without  a  Jury,  as  an  action  in  equity 
for  quieting  title.  The  questions  therefore 
raised  in  the  court  below  of  misjoinder  of 
causes  of  action  and  of  misjoinder  of  par- 
ties connected  herewith  are  eliminated  from 
the  case.  The  defendant  has  brought  this 
case  here  by  petition  in  error  from  the  Judg- 
ment entered  below,  after  the.  filing  and  over- 
ruling of  a  motion  for  a  new  trlaL  Numer- 
ous errors  are  assigned.  Those  not  discussed 
berehi  we  have  fully  examined,  but  find  not 
well  taken,  or  unnecessary  to  be  decided. 
The  diief  assignments  of  error,  however,  are 
herein  fully  taken  up  and  discussed. 

[1]  1.  The  defendant  objects  that  the  ad- 
ministrator herein  had  no  right  to  act  as 
such  because  he  was  clerk  of  the  district 
court  of  Albany  county.  We  cannot  agree 
with  counsel  for  defendant  that  the  attack 
thus  made  on  the  order  of  appointment  is 
direct,  but,  on  the  contrary,  believe  that  this 
is  clearly  a  coUateral  attack.  23  Cyc.  1062, 
1064.  It  IB  true  that  ordinarily  a  Judgment 
is  binding  only  on  parties  and  their  privies, 
and  not  on  strangers  to  the  record.  23  Cyc. 
1280.  But  not  every  one  who  is  a  stranger 
to  the  litigation  is  at  liberty  to  attack  a 
Judgment  rendered  therein.  There  would  be 
no  Justification  in  permitting  any  one  to  in- 
termeddle therein  who  has  no  direct  concern 
therewith.  The  stability  and  sanctity  of 
judgments  would  be  destroyed  if  any  one 
whatever  could  at  any  time  attack  them  at 
pleasure.  It  is  and  should  clearly  be  the  law, 
consonant  with  public  policy,  that  only  those 
are  and  should  be  able  to  do  so  who  can 
show  a  substantial  interest  in  avoiding  them 
— an  interest  which  the  law  is  l>ound  to  pro- 
tect Black  on  Judgments  (2d  Ed.)  §  260; 
23  Cyc.  1068;  Brandt  v.  Meade.  17  Ariz.  34, 
148  Pac.  297;  In  re  Pn>in,  63  Mont  240,  163 


Pac.  104;  Heard  r.  VineyttM  (Tct.  Own. 
App.)  212  S.  W.  480;  Delllng  v.  Bill  <N.  J. 

Ch.)  108  Ati.  761;  Bonella  v.  Maduel,  26  La. 
Ann.  112;  Houston  Oil  Co.  ▼.  Hayden,  104 
Tex.  175,  135  S.  W.  1149 ;  Harpold  v.  Doyle, 
16  Idaho,  671,  102  Pac.  158 :  Amy  v.  Amy,  12 
Utah,  278,  42  Pac.  1121 ;  Glass  T.  Gilbert  58 
Pa.  266;  Riland  v.  Eckert  23  Pa.  220;  Grass- 
meyer  v.  Beeson,  18  Tex.  753,  70  Am.  Dec. 
300 ;  Grant  v.  Hill  (Tex.  Civ.  App.)  80  S.  W. 
952.  What  difference  could  it  make  to  the 
defendant  in  this  case  as  to  who  was  ap- 
pointed administrator  of  the  estate  of  Gard- 
ner? What  direct  interest  could  he  have 
therein?  We  can  think  of  none.  In  this 
action  defendant  is  dealing  with  the  admin- 
istrator, an  entity  as  such,  add  It  does  not 
directly  concern  him,  so  far  as  we  are  able 
to  perceive,  as  to  whether  tliat  entity  is 
called  A.,  B.,  or  C.,  and  hence  it'  has  been 
almost  universally  held  that  the  appointment 
made  and  the  qualifications  of  the  appointee 
are  not  subject  to  collateral  attack  by  any 
one.  23  C.  J.  1088,  1089 ;  Jordan  v.  Railway 
Co.,  125  Wia  681,  104  N.  W.  803,  1  I*  B.  A. 
(N.  S.)  886,  110  Am.  St  Rep.  865,  4  Ann. 
Cas.  1113,  and  note  collating  the  cases.  If,, 
of  coarse,  the  court  had  no  jurisdiction  at 
all  to  make  the  appointment  a  different 
question  would  arise,  but  such  is  not  the  case 
here.  In  Larson  v.  Union  Paa  R.  R.  Co.,  70 
Neb.  261,  97  N.  W.  313,  the  court  said: 

"The  Jurisdictional  facts  are  the  intestacy 
of  the  deceased  and  her  residence  in  the  coun- 
tv  where  the  application  is  made.  The  com- 
petency of  the  person  making  the  application 
or  of  the  person  nominated  for  administrator 
goes,  not  to  the  anthority  of  the  court  to  make 
an  appointment  bat  to  the  manner  in  which  the 
anthority  shall  be  exercised.  •  •  •  When  a 
petition  is  presented  to  the  county  court  show- 
ing the  intestacy  of  the  deceased  and  her  resi- 
dence in  the  county  where  the  petition  is  pre- 
sented, it  shows  all  the  jnrisdictional  facts,  and 
the  competency  of  the  party  making  the  ap- 
plication or  proposed  for  administrator,  for 
jurisdictional  purposes,  is  immaterial." 

In  Sadler  v.  Sadlw,  16  Ark.  628,  the  court 
said: 

"Whether  the  probate  court  had  granted  the- 
letters  to  the  right  or  wrong  person  *  *  * 
were  not  questions  for  the  jary  to  determine. 
Such  questions  coold  only  properly  arise  on  ft 
direct  proceeding  to  review  the  action  <A  the 
probate  conrt  in  the  matter." 

To  the  same  effect  is  Taylor  t.  Hosicfc,  tft 
Kan.  518,  527. 

[2]  SecUon  6777  of  Wyoming  C.  S.  1920 
enumerates  the  persons  who  are  incompetent 
to  act  as  administrator  and  does  not  therein 
embrace  the  clerk  of  the  district  court  Un- 
der section  6745,  when  an  estate  is  of  the 
value  of  $500  or  less,  he  is  competent  to 
act  substantially  as  a  quasi  public  admin- 
istrator, even  though  he  performs  most  ot 
the  duties  enumerated  in  the  statute  and  re- 
ferred to  in  the  brief  of  counsel  for  defend* 
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ant  The  plaintiff  was  not  appointed  under 
the  latter  section,  bot,  conetming  these  two 
sections  together,  It  wonld  seem  clear  that 
at  least  no  jurisdictional  question  Is  involved 
In  appointing  such  clerk.  The  case  Is  unlike 
those  cases  wherein  the  person  acting  as  judge 
appoints  himself,  since  the  appointment  un- 
der our  statute  must  be  made  by  the  court 
or  judge  and  cannot  be  made  by  the  clerk. 

[3]  Nor  do  the  constitutional  provisions 
that  the  salary  of  a  public  oflElcer  shall  not 
be  Increased  during  his  term,  and  that  th^ 
shall  receive  stated  salaries,  affect  the  case. 
These  provisions  probably  refer  to  the  money 
payable  out  of  the  public  treasury.  Board 
v.  Hai^ett,  21  Wis.  620.  No  provision  is 
made  that  these  officers  shall  not  do  any  oth- 
er work  for  pay,  and  it  would  seem  that,  had 
that  been  the  intention,  the  Constitution 
could  easily  so  have  expressed  It  See 
Bruce  V.  Dickey,  116  IlL  627,  635,  6  N.  B. 
435.  In  any  event  that  point  can  be  deter- 
mined when  the  question  of  his  compensa- 
tion comes  before  the  lower  court  These 
constitutional  provisions  do  not,  in  terms, 
prohibit  the  occupant  of  the  office  of  clerk 
of  the  district  court  to  act  as  administrator, 
and  we  think  that  the  defendant  cannot  here 
question  his  appointment. 

[4]  2.  Defendant  contends  that  an  admln- 
iBlxator  has  no  capacity  to  sue  in  an  action 
to  qnlet  title,  and  dtes  in  support  thereof 
Travelers'  Ins.  Co.  v.  Cbilds,  25  Colo.  360,  54 
Pac  1020,  upon  which  also  Is  based  the  text 
In  Kinney  on  Irrigation  and  Wiel  on  Water 
Rights.  Other  cases  are  dted  from  states 
in  which  the  administrator  has,  primarily, 
nothing  to  do  with  real  estate,  and  In  such 
case  would  have  no  right  to  bring  such  ac- 
tion. Section  6835  of  Wyoming  Comp.  Stat 
1920,  as  amended  in  1919,  now  specifically 
authorizes  such  actions  by  the  administra- 
tor, but  that  amendment  was  passed  after 
the  commencement  of  this  action  and  has  no 
bearing  on  ihls  case.  Section  6834  provides 
that  the  executor  or  administrator  must  take 
into  his  possession  all  the  estate  of  the  de- 
cedent, real  and  personal.  Under  section 
6835,  prior  to  the  amendmoit  of  1919,  he 
had  the  rl^t  to  bring  actions  for  the  re- 
covery of  real  property,  or  for  the  waste,  de- 
struction, or  Injury  thereof.  Under  section 
6829,  which  counsel  for  appellant  have  evi- 
dently overlooked,  the  executor  or  adminis- 
trator is  entitled  to  the  possession  of  all 
real  proiierty  and  the  rents  and  profits  there- 
from, and  he  must  preserve  the  improve- 
ments thereon.  The  section  further  pro- 
vides: 

"The  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator, 
maintain  an  action  for  the  possession  of  the 
real  estate,  or  for  the  porpos^  of  quieting  title 
to  the  same,  against  anyone  except  the  execa- 
tor  or  administrator;  bnt  this  section  shall 
not  be  80  construed  as  requiring  them  so  to 
d*.- 
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These  provisions  clearly  contemplate  that 
daring  the  administration  of  the  estate  the 
administrator  or  executor,  shall  have  not  only 
the  possession  of  the  real  estate,  but  that 
upon  him  farther  devolves  thd  duty  fully  to 
protect  and  preserve  it  Section  6234  of  our 
statute  provides: 

"An  action  may  be  brought  by  a  person  in 
possession  by  himself  or  tenant  of  real  prop- 
erty against  any  person  who  claims  an  estate 
or  Interest  therein,  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  estate 
or  interest" 

This  section  Is  quite  comprehensive,  and 
to  hold  that  an  executor  or  administrator  in 
possession  is  excluded  from  the  benefits 
thereof  would  seem  to  demand  a  construc- 
tion thereof  that  is  unwarranted.  The  right 
of  xwssession  and  the  duty  to  preserve  the 
estate  would  seem  to  require  rights  of  ac- 
tion commensurate  with  such  duty,  and  we 
think  that  the  right  to  bring  an  action  to 
quiet  title  is  one  of  these.  The  holding  of 
other  courts  under  similar  statutes  is  quite 
persuasive.  The  Supreme  Court  of  Colorado, 
under  probate  sections  similar  to  ours,  passed 
in  1903,  no  longer  holds  to  the  rule  laid  down 
in  Travelers'  Ins.  Co.  v.  Cbilds,  supra,  but 
now  holds  the  contrary.  Galllgan  r.  Hayden 
Realty  Co.,  62  Colo.  477,  163  Pac.  295.  In  a 
note  In  Ann.  Cas.  1913A,  996,  it  is  said : 

"It  may  be  stated  as  the  general  rule  that 
where,  either  by  will  or  by  statute,  the  per- 
sonal representative  is  given  the  right  to  the 
possession  of  the  real  estate,  he  can  main- 
tain an  action  to  quiet  the  title,  or  remove 
a  clond  from  the  title,  to  real  property  of  the 
decedent" 

As  early  as  1860,  in  the  case  of  Curtis  v. 
Sutter,  15  Cal.  259,  the  California  Supreme 
Court  under  statutes,  so  far  as  we  can 
judge,  exactly  like  ours,  held  that  an  exeea- 
tor  or  administrator  could  bring  such  action, 
and  that  court  has  adhered  'to  that  ruling 
ever  since,  although  in  Jones  v.  Throckmor- 
ton, 67  CaL  868,  followed  by  this  court  la 
Cook  V.  Ehnore,  25  Wyo.  393,  171  Pac.  261. 
It  was  held  that  an  administrator  has  no 
right  to  bring  an  action  to  have  legal  title 
conveyed  to  him.  Pennle  v.  Hlldreth,  81  CaL( 
127,  22  Pac.  398;  Collins  v.  (yiAverty,  136 
Cal.  31,  68  Pac.  327 ;  Rice  v.  Carey,  170  CaL 
748, 804, 161  Pac.  135, 13&  To  the  same  effect 
are  Newport  v.  Taylor,  16  B.  Mon.  (Ky.)  699, 
781 ;  Laverty  v.  Sexton  &  Law,  41  Iowa,  435 ; 
Berry  v.  Howard,  26  S.  D.  29,  129  N.  W.  526, 
Ann.  Cas.  1913A,  994 ;  Ladd  v.  Mills,  44  Qr. 
224,  75  Pa&  141;  Butts  v.  Purdy,  63  Or.  160, 
125  Pac.  313,  127  Pac.  26 ;  Jameson  v.  Good- 
win, 43  OkL  164, 141  Pac.  767 ;  Smith  t.  StUes, 
68  Wash.  845,  123  Pac.  448;  Blakemore  v. 
Roberts,  12  N.  D.  394,  96  N.  W.  1029;  Quln- 
ton  V.  NevlUe,  152  Fed.  879,  81  C.  G.  A.  673; 
1  Ross,  Probate  L.  &  P.  4S3.  Hence  we  are 
constrained  to  bold  that  the  action  herein 
was  lightly  brought    Aa  to  the  extent  ot 
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the  rell^  to  wblch  an  administrator  is  en- 
titled, If  be  prosecutes  the  action  alone.  It  Is 
not  necessary  to  decide. 

[I]  S.  Were  the  heirs  of  Gardner  prop- 
erly made  parties  In  the  case?  Ooonsel  for 
the  defendant  contend  that  they  were  not, 
because  no  proper  application  or  order  was 
made  permitting  them  to  come  In,  and  that 
hence  they  are  Interlopers.  Defendant  in 
his  motion  filed  May  18,  1917,  mored  to 
strike  the  third  cause  of  action,  among  oth- 
er reasons,  because  the  heirs  of  Gardner 
were  not,  but  should  be,  joined  as  parties 
plaintiff  or  should  alone  be  plaintiffs  herein. 
The  same  iKilnt  was  urged  in  the  demurrer 
filed  March  25,  1918,  and  also  in  the  answer 
filed  June  18,  1918.  In  the  reply  filed  on  De- 
cember 14,  1918,  plaintiff  consented  that  the 
said  heirs  should  be  made  parties  to  the  ac- 
tion. Thereupon  in  the  demurrer  filed  to  the 
reply  on  December  23,  1918,  defendant  ob- 
jected to  the  heirs  coming  la,  claiming  it 
was  then  too  late.  This  demurrer  was  over- 
ruled. On  April  11, 1919,  the  heirs  filed  their 
petition  of  intervention,  alleging  that  they 
apiMar  as  parties  in  pursuance  to  the  order 
of  the  court  A  so-called  "demurrer  and 
answer"  was  filed  to  this  petition  of  inter- 
vention by  the  defendant  on  April  21,  1919, 
objecting  that  the  petition  of  intervention 
aforesaid  was  filed  in  the  wrong  court;  al- 
leging that  it  contains  no  showing  that  the 
parties  are  actually  the  heirs  of  Gardner; 
denying  each  and  every  allegation  contained 
therein ;  asking  that  the  parties  be  compelled 
to  set  forth  their  Interests;  and  ending  by 
aslUng  aflirmative  relief  against  them.  There 
is  a  ruling  by  the  court  on  this  "demurrer," 
overruling  it  on  September  12,  1919.  Then 
an  "answer"  was  filed  by  defendant  to  this 
petition  of  intervention  on  September  17, 
1919,  and  for  the  first  time,  as  against  them, 
directly  alleges  that  the  said  hetrs  have  now 
no  right  to  come  in  as  parties,  but  again 
asks  affirmative  relief  against  them. 

Passing  over  the  argument  of  counsd  for 
the  interveners  that  these  proceedings  were 
the  result  of  defendant's  insistence  that  the 
heirs  should  come  in  as  parties,  it  is  appar- 
ent that,  when  the  court  overruled  the  de- 
murrer to  the  r^ly  of  plaintiff,  it  clearly,  in 
^ect,  granted  the  right  for  the  heirs  to  come 
in  as  parties.  And  when  the  court  over- 
ruled the  so-called  demurrer  of  defendant  to 
the  petition  of  Intervention  of  the  heirs, 
while  the  question  was  not  raised  as  express- 
ly as  would  have  been  on  a  motion  to  strike, 
stUl  it  would  seem  that  the  court  at  that 
time  impliedly  granted  its  permission  to  the 
hehrs  to  be  parties,  or  it  at  least  recognized 
their  petition  and  them  as  parties  in  the 
cause.  So,  too,  it  would  seem,  that  the  de- 
fendant, by  asking  affirmative  relief  against 
the  Interveners,  recognized  them  as  parties. 
Issues  were  by  him  joined  with  tbem,  the 
case  was  tried  on  its  merits  with  them  as 
parties  in  the  cause,  the  judgment  of  the 


court  recognised  them  as  parties,  and  we  fttU 
to  see  how  the  court  could  have  more  ef- 
fectually, by  granting  leave  upon  formal  ap- 
plication, permitted  them  to  have  come  into 
the  case  as  parties.  While  generally,  where 
the  right  of  intervention  is  In  the  discretion 
of  the  court,  application  to  Intervene  sbonld 
be  made,  and  leave  granted  by  the  court, 
still  the  absence  of  such  application  and 
leave,  where  issues  have  beea  fully  joined 
with  them,  does  not  go  to  the  jurisdiction, 
but  must  be  treated  as  an  irregularity  only. 
It  has  been  held  that  nonjoinder  of  parties 
is  cured  when  the  party  who  should  have 
been  joined  comes  in  voluntarily,  flies  a 
pleading,  and  agrees  to  the  steps  already 
taken.  Speyer  t.  McNamara's  Adm'r,  144 
Ky.  774,  139  S.  W.  1092;  Id.,  146  Ky.  300, 
189  S.  W.  1183;  Bobbins  v.  Wyman,  Par- 
tridge &  Co.,  75  Wash.  617,  185  Pac.  666; 
Hurt  V.  Miller,  96  Va.  32,  27  S.  B3.  831.  The 
Supreme  Court  of  Iowa  held  that  the  over- 
ruling of  a  motion  to  strike  the  petition  of 
intervention  is  tantamount  to  granting  leave 
to  file  it  Ringen  Stove  Co.  v.  Bowers,  109 
Iowa,  176,  80  N.  W.  318,  citing  Williams  v. 
Ins.  Co.,  60  Iowa,  663;  Rumsey  v.  Robin- 
son, 68  Iowa,  230,  12  N.  W.  243.  In  Weber 
V.  Naltner,  8  N.  P.  (Ohio)  324,  the  court  salfl: 

"Where,  without  formal  leave,  the  party  did 
come  in,  and  his  application  was  entertained  by 
the  court,  and  passed  npon,  all  of  wUch  the 
record  shows,  the  very  action  of  the  court 
is  equivalent  and  more  than  an  equivalent  to 
a  leave  to  come  in." 

In  the  case  of  Edgar  v.  Emerson,  235  Mo. 
552,  139  S.  W.  122,  the  court  said: 

"Although  there  is  no  order  of  court  shown 
in  the  abstract  admittiDg  HntE  to  l>e  a  party, 
yet  the  pleading  filed  by  him  recites  that  it 
was  filed  by  leave,  and  in  the  final  decree  the 
court  recognizes  him  as  a  party,  he  was  treat- 
ed by  the  court  and  the  plaintiff  as  a  party, 
and  his  rights  as  such  were  adjudged.  Be- 
sides, the  plaintifPs  petition  recognises  that 
the  estate  of  Harriet  Emerson  ia  Interested  in  ' 
the  question  in  suit,  and  her  unknown  heirs 
are  made  parties  defendant.  We  hold  that 
under  these  drcumstances  Huff,  as  administra- 
tor, was  a  party." 

See,  also.  Stone  v.  Person,  Circuit  Judge, 
105  Mich.  234,  63  N.  W.  79;  Crow  v.  Straus, 
(abstract)  14  Ky.  Law  Rep.  206;  Hacken  v. 
Isenberg,  210  IlL  App.  120;  State  v.  Bank, 
103  Neb.  194,  170  N.  W.  901. 

[>]  Counsel  for  defendant  apparently  fur- 
ther take  the  broad  position  that  when  the 
interveners  were  not  brought  into  4iie  case 
as  plaintiffs  in  the  first  instance,  they  could 
not  be  brought  in  subsequently.  Our  stat- 
ute, however,  is  liberal  in  regard  to  bringing 
in  new  partle^'lnto  the  cause.  Section  5600 
provides  that,  when  determination  of  tha 
cause  cannot  be  had  without  bringing  in  oth- 
er parties,  the  court  mast  order  them  to  be 
brought  in,   or   dismiss   the  action    without 
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prejudice.  Section  5707  -provides  tbat  par- 
tics  may  te  added  before  or  after  jadgment. 
Section  550S  provides : 

"Any  persoD  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement 
of  a  question  involved  therein." 

The  above  and  other  sections  of  the  Code 
indicate  that  It  was  the  Idea  of  the  makers 
of  the  Code  to  adjudicate  In  one  action  the 
rights  of  the  parties  In  the  subject  of  the 
action,  so  far  as  It  could  properly  be  done. 
Fertel  v.  Sampllner,  4  Ohio  Cir.  Dec.  171. 
And  we  think  that  an  action  to  determine  and 
quiet  the  title  to  waters  is  peculiarly  one  of 
those  actions  wherein  this  idea  may  well  be 
carried  out.  Under  rimilar  statutes,  and  in 
a  similar  case,  the  Supreme  Court  of  Oregon, 
in  Hough  y.  Porter,  51  Or.  818,  95  Pac.  732, 
98  Pac.  1083,  102  Pac  728,  said: 

"We  are  of  the  opinion,  therefore,  that  much 
discretion  mnst  be  allowed  the  trial  court  in 
such  cases,  and  that  it  comea  within  the  rea- 
son and  spirit  of  the  statute  to  hold  that  all 
who  may  have  an  interest,  direcQy  or  indirect- 
ly, in  the  aubject-matter  of  the  suit,  may,  by 
order  of  the  court,  be  made  patties  tiiereto." 

[7]  Now,  if  the  court  had  the  power  to 
order  parties  to  be  brought  in  who  are  In- 
terested In  the  suit,  it  would  seem  logically 
to  follow  that  It  has  the  right  to  recognize 
parties  as  su<A  who  come  In  voluntarily.  In 
such  case  the  court  Is  simply  saved  from 
making  and  ottering  the  formal  order  bring- 
ing them  in.  Besides,  section  6601  provides 
tbat  any  person  claiming  an  interest  in  the 
property,  in  any  action  for  the  recovery  of 
real  or  personal  property,  may  Intervene 
therein.  It  has  ben  held  that  an  action  to 
quiet  title  is  in  effect  en  action  to  recover 
real  property.  Townsend  v.  Driver,  6  CbL 
App.  581,  90  Pac.  1071.  See,  also,  PbiUlps 
on  Code  Pleading,  |  469. 

[(]  Section  6829  provides,  as  before  men- 
tioned, tbat  the  heirs  may  separately  or  Joint- 
ly with  the  administrator  or  executor  bring 
an  action  to  quiet  title,  and  we  do  not  think 
tbat  a  court  of  equity  should  be  powerless 
to  enforce  tbe  right  herein  given,  at  least 
where  the  consent  of  the  tdalntifl  In  the  ac- 
tion 1*  given,  as  in  the  case  at  bar.  2 
Chitty  on  Practice,  492,  says: 

"The  principle  of  the  law  of  intervention  is 
that,  if  any  third  person  consider  that  his  in- 
terest will  be  affected  by  a  cause  which  is  de- 
pending,, he  is  not  bound  to  leave  the  care  of 
his  interest  to  either  of  the  litigants,  but  has 
a  right  to  intervene  or  be  made  a  party  to 
the  caase,  and  take  on  himself  the  defense  of 
his.  own  rights,  provided  he  does  not  distarb 
the  order  of  the  proceedings.  The  intervener 
may  come  in  at  any  stage  of  the  cause." 

.  In  the  case  of  Gibson  v.  Ferrell,  77  Kaa. 
454,  94  Pac.  78S,  the  court  said: 


"The  application  to  Intervene  falls  within 
no  provision  of  the  Code  of  Civil  Procedure, 
but  notwithstanding  this  fact  the  district  court, 
acting  upon  principles  of  manifest  justice,  may 
in  cases  not  covered  by  the  Code  permit  one 
not  a  party  to  a  suit  to  intervene,  either  before 
or  after  judgment,  for  the  protection  or  ad- 
vancement of' some  right  with  reference  to  the 
Etabject  matted  of  the  litigation  which  he 
holds." 

In  Texas,  in  the  absence  of  a  statute  oh  In- 
tervention, it  was  held  that  intervention 
should  be  permitted  where  equity  demanded 
It  Pool  V.  Sanford,  52  Tex.  621,  633 ;  Whit- 
man V.  Wmis,  51  Tex.  425.  In  New  Mexico 
it  is  held  tbat  the  statutes  of  intervention  ai>- 
ply  only  to  actions  at  law,  and  do  not  pre- 
vent a  court  of  equity  to  give  permission  to 
Intervenew  Flournoy  v.  Bullock  et  al.,  11  N. 
M.  87,  102,  66  Pac.  547,  55  L.  B.  A.  745; 
Union  Trust  Co.  v.  R.  Co.,  8  N.  M.  327, 43  Pac. 
704.  The  same  seems  to  be  the  holding  of  the 
Supreme  Court  of  Nebraska.  State  v.  Bank, 
103  Neb.  104,  170  N,  W.  901.  And  it  ap- 
pears now  to  be  generally  recognized  that  a 
court  of  equity  has  the  right  to  grant  pei> 
mission  to  intervene  in  a  proper  casa  11 
Ency.  PL  &  Pr.  499 ;   21  O.  J.  34L 

[9]  At  the  time  that  the  heirs  came  In  as 
interveners  the  court  had  jurisdiction  of  the 
parties  and  of  the  subject  of  the  action. 
Even  if  the  third  cause  of  action  of  plaintiff 
was  subject  to  demurrer,  though  the  court 
had'^no  authority  under  the  allegations  as 
therein  then  contained  to  render  judgment 
thereon,  it  did  not  by  reason  thereof  ipeo 
facto  lose  jurisdiction.  It  still  had  power  to 
X)ermlt  any  necessary  amendments  to  be  made 
and  pleadings  filed  that  would  state  a  cause 
of  action.  The  case  was  still  within  its  full 
control,  and  it  had  full  and  complete  power 
to  do  all  legal  and  proper  things,  including 
the  bringing  in  of  new  parties,  in  order  to 
finally  dispose  of  the  case  properly.  We  must 
accordingly  hold  that  the  Intervening  heirs 
duly  and  legally  became  parties  herein.  The 
claim  of  the  heirs  was  set  out  more  fully 
than  the  claim  made  in  the  third  cause  of 
action  of  plaintiff,  but  it  was  essentially  the 
same,  and  there  was  not,  as  counsel  for  de- 
fendant claim,  a  substitution  of  entirely  new 
parties.  Louvall  v.  Grldley,  70  Cal.  507,  11 
Pac.  777. 

[10]  4.  What  rights,  then,  did  the  inter- 
vening heirs  have,  after  legally  coming  Into 
the  case?  Were  they  bound  by  what  had  al- 
ready been  done  or  what  might  thereafter  be 
done  by  the  original  parties  In  the  cause?  If 
such  were  the  case,  then,  clearly,  their  rights 
might  be  of  no  benefit.  They  became  actors 
in  the  case.  To  make  their  rights  effectual, 
they  must,  subject  to  the  authority  of  the 
court  reasonably  to  control  the  proceedings 
in  the  case,  necessarily  have  the  same  power 
as  the  original  parties  to  the  cause.    Kerr, 
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PI.  &  Ft.  J  671;  Koran  v.  Bonynge,  167  CaL 
295,  107  Pac.  812.  They  might  not  at  all  be 
satisfied  with  the  allegations  as  they  stood 
at  the  time  of  intervention;  to  bind  them 
thereby  might  In  certain  cases  be  positively 
detrimental  to  their  Interests,  and  the  right 
to  intervene,  therefore,  would  be  in  fact  an 
Injury.  Hence  they  have  the  power  to  file 
pleadings  of  their  own  (Doke  v.  Williams,  45 
Fla.  248,  34  South.  669 ;  Eastmore  v.  Bunk- 
ley,  113  Ga.  637,  39  S.  B.  105),  or  they  may 
adopt  part  or  all  of  the  pleadings  already 
filed  (Hamilton  v.  Lamphear,  54  Conn.  237,  7 
Atl.  19).  A  petition  of  intervention,  at  least 
where  it  asks  affirmative  relief,  may  be  de- 
murred to  (Shepard  v.  Murray  County,  33 
Minn.  619,  24  N.  W.  291) ;  and  an  affirmattve 
Judgment  may  be  rendered  against  an  inter- 
vener (Braithwalte  v.  Akin,  3  N.  D.  366,  56 
N.  W.  134).  The  intervening  heirs  in  this 
case  stood  before  the  court  as  to  the  nature 
of  their  title  and  the  object  of  their  demand, 
in  the  character  of  plaintiffs,  and  were  gov- 
erned in  their  pleadings  by  the  rules  of 
practice  which  apply  to  plaintiffs  in  princi- 
pal demands.  Clapp  &  Co.  v.  Phelps  ft  Co., 
19  La.  Ann.  461,  92  Am.  Dea  645;  Allen 
Clark  Co.  v.  Francovlch,  42  Nev.  321, 176  Pac. 
269.  They  were  entitled  to  have  their  claims, 
properly  set  up  by  them,  determined  and  ad- 
judicated. 17  Am.  &  Eng.  Ency.  of  Law, 
185;  EUiott  T.  Ivers,  6  Nev.  287;  PoeW- 
mann  ▼.  Kennedy,  48  Cal.  201 ;  Field  v.  Oan- 
tler,  8  Tex.  74.  Speaking  of  the  rights  of 
an  Intervener,  Pomeroy  on  Remedies  <uid 
Bemedlal  Rights,  p.  466,  says: 

"The  same  rnle  governs  liis  rights  which 
govern  those  who  originally  sae  or  defend. 
The  proceeding  by  intervention  is  not  an  anom- 
alous one,  differing  from  other  jadidal  contro- 
versies, after  it  has  been  once  commenced. 
It  is,  in  fact,  the  grafting  of  on«  action  upon 
another,  and  the  trying  of  the  combined  is- 
snes  at  one  trial,  and  the  determining  them  by 
one  Judgment." 

In  Fleming  v.  Seellgson  et  aL,  67  Tex.  624, 
632,  the  court  said: 

"As  has  been  often  said,  it  is  the  policy  of 

our  jnrisprodence  to  encourage  the  settlement 
in  one  and  the  same  suit  of  all  matters  of  liti- 
gation concerning  the  subject-matter  in  con- 
troversy. To  this  end,  a  third  party  by  leave 
of  the  conrt  can  intervene  when  he  has  such 
Interest  in  the  subject-matter  that,  had  he 
first  brought  the  snit  as  sole  plaintiff,  he  might 
have  recovered  in  whole  or  in  part.  •  •  • 
Ha^g  due  regard  to  the  rules  of  practice, 
that  the  suit  as  between  the  original  parties 
shall  not  be  unreasonably  delayed,  it  is  be- 
lieved that  otherwise  the  intervention  may  be 
considered  in  the  nature  of  a  new  suit,  by 
which  the  rights  of  either  the  original  plain- 
tiff or  defendants    •    •    •    may  be  contested." 

In  Muhlenberg  v.  Tacoma,  25  Wash.  36>  S2, 
64  Pac.  925,  930,  the  court  said: 


"After  he  has  intervened,  it  is  tiie  duty  of  the 
court  to  dispose  of  the  whole  matter  in  con- 
troversy between  the  original  plaintiff  and 
defendant  and  the  intervener  so  that  the  in- 
terest of  the  intervener  shall  be  completely 
protected.  If  this  was  not  to  follow,  the  right 
to  intervene  wonld  be  a  barren  one." 

[11,12]  6.  This  brings  us  to  ttie  questicm 
raised  by  counsel  for  defendant  that  the  third 
cause  of  action  of  the  plaintiff  herein  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  of  quieting  title.  EYom  what  we 
have  heretofore  said  It  follows  that  the  case 
does  not  at  all  depend  upon  that  Tbe  de- 
cree was  in  favor  of  the  interveners.  If  the 
petition  of  intervention  on  behalf  of  the  In- 
tervening heirs  Is  sufficient  to  constitute  a 
cause  of  action  to  quiet  title,  that  is  suf- 
ficient herein.  We  think  that  it  does.  It  al- 
leges, among  other  things,  that  such  helrS 
together  with  the  intervener  Arnold  own  and 
are  in  possession  of  certain  lands  in  Albany 
county  together  with  two-thirds  interest  in 
the  Park  ditch,  and  together  with  certain 
water  right  appropriations  and  water  rights 
which  had  previously  been  adjudicated  and 
determined  by  the  board  of  control  of  Wy- 
oming ;  that  defendant  has  no  right  or  title 
to  said  two-thirds  interest  In  said  Park  ditch, 
and  in  two-thirds  of  the  water  therein;  yet 
defendant  denies  said  right  of  interveners 
and  wrongfully  asserts  some  claim  thowto, 
interferes  therewith,  and  threatens  to  de- 
prive interveners  of  the  use  and  enjoyment 
thereof;  that  they  are  unable  without  said 
rights  to  care  for  or  make  use  of  the  said 
lands ;  and  that  defendant's  claim  creates  a 
cloud  <m  their  title.  The  prayer  Is  for  full 
relief.  We  deem  these  allegations  amply  suf- 
ficient to  constitute  an  action  for  quieting 
the  title  under  the  statute.  The  necessity  for 
the  water  on  the  lands  of  those  Interveners 
is,  we  think,  sufficiently  indicated.  Q%e  ref- 
erence to  the  decree  of  the  board  of  ccmtrol 
is  also,  we  think,  in  the  absence  of  a  motion 
to  make  more  definite  and  certain,  sufildent 
The  case  of  Davis  v.  Chamberlain,  61  Or. 
304,  98  Pac.  154,  is  not  in  point  on  this  ques- 
tion, for  the  decree  relied  on  in  that  case 
was  sought  to  be  shown  in  order  to  prove  an 
estoppel,  which  Is  not  true  here.  Ntur  is  the 
contention  well  taken  that  the  petition  should 
show  that  there  was  no  adequate  remedy  at 
law.  32  Cyc.  1353.  The  statute  gives  the 
party  in  possession  of  property  the  right  to 
bring  an  action  to  quiet  title  against  a  party 
making  an  adverse  claim  thereto.  Actual  In- 
terference Is  not  at  all  necessary.  Peregoy 
V.  Sellick,  79  Cal.  568,  21  Pac.  966.  We  might 
as  well  say  in  this  connection  that  the  record 
shows  such  adverse  daim  by  the  defendant, 
it  being  in  fact  set  out  In  the  answer,  and 
hence  the  daim  that  there  was  an  adequate 
remedy  at  law  iB  not  well  taken. 
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[IS]  6.  We  harre,  tben,  a  case  where  fhe 
court  had  Jurisdiction  of  the  subject-matter 
and  of  the  parties,  with  a  cause  of  action 
stated  on  behalf  of  at  least  some  of  the  par- 
ties claiming  rights  against  the  defendant. 
And  we  now  come  to  the  intervening  petition 
of  intervener  Arnold.  The  proceedings  re- 
lating to  his  coming  in  as  a  party  were  sub- 
stantially the  same  as  those  in  connection 
with  the  Gardner  heirs.  iHe  was  recognized 
by  the  court  as  a  party  by  refusing  to  sustain 
a  demurrer  to  his  pleading,  as  well  as  by 
giving  him  rights  In  the  decree.  His  inter- 
vening petition  is  distinctive  in  what  it  fails 
to  all^e,  and,  outside  of  the  caption,  is  as 
follows : 

"O.  P.  Arnold,  being  made  a  party  to  the 
above-entitled  action  by  order  of  the  court 
herein,  admits  that  he  is  an  owner  of  an  un- 
divided interest  In  the  lands,  ditch  and  water 
rights  described  in  the  petition  filed  by  F.  J. 
Ihmsen,  plaintilE,  and  awaits  the  disposition 
and  orders  of  the  court  in  the  premises." 

It  may  be  that  the  court  may  well  be  held 
to  have  the  power  to  sustain  a  demurrer  to 
such  pleading,  or  ignore  whatever  claim  such 
pleader  may  have,  and  adjudicate  it  against 
him.  But  we  do  not  believe  that  we  should 
hold  that  under  the  circumstances  a  court  of 
equity  is  compelled  to  do  so.  Sven  if  he 
came  in  as  a  voluntary  party,  we  think  his 
standing  in  court,  after  being  recognized  as 
a  party,  should  be  held  to  be  the  same  as 
though  he  had  been  formally  ordered  to  be 
brought  in  as  such  by  an  order  of  court. 
Now,  as  we  have  heretofore  shown,  the  court 
bad  the  power  to  bring  him  in,  but  it  had  no 
power  to  make  him  plead,  or  direct  him  what 
pleading  he  should  file.  If  such  new  party 
fails  to  plead,  or  plead  sufficiently,  he  does 
flo  no  doubt  at  his  perlL  But  it  does  not  fol- 
low that  a  court  of  Justice  must  be  untrue  to 
Its  name,  and  we  think  that  it  should,  in 
such  case,  have  the  right,  pursuant  to  the 
power  to  settle  the  whole  controversy,  to 
settle  it  in  accordance  with  equity.  This 
question  Is  fully  discussed  in  Hough  v.  Por- 
ter, 51  Or.  318,  439,  98  Pac.  1093,  where  the 
court  said  on  pages  439-140  of  51  Or.,  on 
pages  1109-1110  of  98  Pac: 

"  *  *  *  But  Small  came  into  this  suit  un- 
der the  order  of  the  court,  issued  for  the  pur- 
pose of  enabling  it  to  adjust  the  rights  of  all, 
with  a  view,  not  only  to  the  entry  of  a  decree 
that  will  be  effective,  but  that  a  multiplicity 
of  suits  might  be  obviated.  The  trial  court 
having  this  authority  (B.  &  0.  Comp.  {  41),  it 
follows  that  Uiis  jurisdiction  carries  with  it  all 
the  power  essential  to  the  making  of  such 
order  effective.  If,  then,  some  of  the  parties 
neglect  or  refuse  to  file  pleadings  asserting 
their  rights,  or,  having  done  so,  have  pre- 
sented them  in  such  manner  that  an  enforceable 
decree,  or  one  in  harmony  with  the  spirit  of 
the  order,  cannot  be  entered,  and  it  appears 
that  the  cause  has  been  tried  and  evidence 
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taken  and  submitted,  the  conrt  may,  in  the 
exercise  of  its  sound  discretion,  either  direct 
the  pleadings  to  be  amended  to  conform  to  the 
proof,  or  treat  them  as  amended,  and  enter  a 
decree  accordingly.  Such  discretion  is  es- 
sential to  the  effective  exercise  of  the  equity 
jurisdiction  in  this  class  of  cases.  *  *  *  It 
thus  appears  that  courts  of  equity  are  not 
necessarily  bound  in  all  cases  by  the  rules  of 
practice  usually  invoked.  Now,  as  heretofore 
held,  the  court  may  direct  all  parties  interested, 
or  claiming  any  interest  in,  the  subject-matter 
of  litigation,  to  be'  brought  in  and  require  them 
to  interplead  with  reference  to  each  other  (9S 
Pac.  7.S2,  749) ;  but  it  cannot  make  them  plead 
any  certain  facts.  It  must  leave  it  to  them 
to  determine  the  course  to  be  pursued  in  that 
respect  But  if,  in  the  exercise  of  such  rights 
under  the  order,  such  parties  default,  or  fail , 
properly  to  plead  or  to  offer  proof,  they  as- 
sume the  risk  thus  incurred,  and  are  neces- 
sarily impelled  to  abide  the  result  to  follow; 
and  the  court,  in  the  exercise  of  its  discretion, 
may  either  enter  a  decree  affecting  their  in- 
terests, or  not,  as  it  may  deem  just  and  equita- 
ble." 

[14-17]  7.  Defendant  claims  that  the  heirs 
of  Gardner  are  aliens,  not  entitled  to  Inherit 
any  real  estate  in  this  state,  that  the  prop- 
erty escheated  to  the  state,  and  that  the  lat- 
ter should  have  been  made  a  party.  The 
questions  thus  raised  present  many  difficul- 
ties, and  we  have  not  found  the  proiwr 
solution  thereof  easy.  The  record  shows 
that  the  decedent  died  some  time  ID  the 
month  of  November,  1916,  the  exact  date  not 
appearing.  On  September  7,  1018,  an  order 
determining  h^rship  was  entered  in  the  dis- 
trict court  of  Albany  county,  apparently  pur- 
suant to  the  provisions  of  sections  6979  and 
6980  of  our  statute.  That  decree  upon  its 
face  shows  that  the  heirs  are  not  descend- 
ants, but  collateral  heirs;  that  the  heirs  in- 
heriting eight-ninths  of  the  estate  are  resi- 
dents of  Ireland.  The  residence  of  the  oth- 
ers is  not  therein  shown,  but  the  proof  shows 
that  they  are  ail  residents  of  Ireland.  We 
might  dispose  of  this  question  by  saying  that 
evidence  of  alienage  must  be  clear  and  satis- 
factory (2  0.  J.  1045),  that  it  is  immaterial 
where  the  helis  resided  at  the  time  of  the 
entering  of  the  foregoing  decree  of  September 
7,  1918,  or  at  the  time  of  the  trial,  and  that 
this  does  not  show  that  they  lived  In  Ireland 
at  the  time  of  the  death  of  the  decedent, 
which  is  the  time  when  the  real  property  of 
the  estate  vested  in  the  heirs,  subject  to  in- 
debtedness, and  is  the  time  material  on  that 
point.  But,  lest  it  appear  too  tecMical  to 
dispose  of  these  points  in  that  manner,  we 
shall  go  into  the  subject  more  fully,  and 
shall  assume,  without  deciding,  that  from  the 
residence  above  mentioned,  not  explained, 
arose  the  presumption  that  the  heirs  were 
citizens  of  Great  Britain.  11  C.  J.  786 ;  note 
to  8  L.  B.  A.  (N.  S.)  1245.  Const,  art.  1,  i 
29,  of  Wyoming,  provides  that  resident  aliens 
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are  entiUed  to  Inherit  property  the  same  as 
citizens.  Section  7005  of  our  statute  pro- 
vides that — 

"The  alienage  of  the  descendants  shall  not 
invalidate  any  title  to  real  estate  which  shall 
descend  from  him  or  her." 

But  we  have  no  statute  i)ermitting  coUater-' 
al  heirs,  that  is  to  say,  heirs  who  are  not 
descendants,  who  are  nonresident  aliens,  to 
inherit,  and  hence  the  common-law  rule 
would  obtain.  Under  that  rule,  a  nonresi- 
dent alien  has  no  inheritable  blood  and  can- 
not take  real  estaj«  by  descent  2  C.  J. 
1057.  Under  treaty  with  Great  Britain,  how- 
ever  @1  U.  S.  at  Large,  1939),  it  is  provided: 

"Where,  on  the  death  of  any  person  holding 
real  property  •  •  •  within  the  territories 
of  one  of  the  contracting  parties,  such  real 
property  would,  by  the  laws  of  the  land,  pass 
to  a  citizen  or  subject  of  tlte  other,  were  he  not 
disqualified  by  the  laws  of  the  country  where 
such  real  property  is  situated,  such  citizen  or 
subject  shidi  be  allowed  a  term  of  three  years 
in  whi<A  to  sell  the  same,  this  term  to  be 
reasonably  prolonged  if  circumstances  render 
it  necessary,"  etc. 

It  Is  contended  that  the  term  "territories" 
above  mentioned  must  be  construed  as  ap- 
plying only  to  one  of  the  territories  of  the 
United  States,  as  distinguished  from  a  stata 
The  rule  laid  down  by  the  Supreme  Court 
of  the  United  States  is  that: 

"Where  a  treaty  admits  of  two  construc- 
tions, one  testrictire  as  to  the  rights  that  may 
be  claimed  under  it,  and  the  other  liberal,  the 
latter  is  to  be  preferred."  Hauenstein  v.  I^n- 
ham,  100  U.  S.  483,  25  L.  Ed.  628. 

We  accordingly  think  that  the  term  "ter- 
ritories," as  used  In  the  above  treaty.  Is  to 
be  construed  in  Its  broader  sense  as  meaning 
and  including  any  area  or  locality  imder  the 
dominion  of  the  United  States.  While  we 
have  no  authority  direct  on  that  point,  yet 
it  has  always,  so  far  as  we  have  found,  been 
given  that  meaning  by  the  courts  in  discuss- 
ing the  above  treaty  or  one  similar  to  It. 
Schultze  V.  Schultze,  144  lU.  290,  33  N.  E. 
201,  19  L.  B.  A.  90,  36  Am.  St  Bep.  432; 
Ahrens  v.  Ahrens,  144  Iowa,  486,  123  N.  W. 
164,  Ann.  Oas.  1912A,  1098;  Pierson  v.  Law- 
ler,  100  Keb.  783,  161  N.  W.  419.  This  treaty 
will  control  and  suspend  the  rule  of  the  com- 
mon law  in  force  in  this  state  during  such 
time  as  the  rights  conferred  thereby  are  in 
force  or  extended  by  the  courts  pursuant 
thereto^  2  O.  J.  1066.  On  the  nature  of  the 
title  acquired  by  the  nonresident  aliens  by 
virtue  of  the  treaty,  It  has  been  succinctly 
said  in  Ahrens  v.  Ahrens,  supra,  as  follows: 

"There  is  much  discussion  in  the  cases  as  to 
the  nature  of  the  title  which  nonresident  aliens 
hold  under  the  terms  of  tUs  treaty.  Some  an- 
tborittes  denominate  it  a  base  or  qualified  fee, 
and  others  as  a  determinable  fee.    The  termi- 


nology is  not  of  controlling  importance.  That 
the  right  to  seU  carries  with  it  the  ownership 
as  a  necessary  incident  to  the  power  of  sale 
is  held  by  all  the  authorities.  That  such  own- 
ership was  something  less  than  a  fee  simple 
absolute  is  also  quite  beyond  discussion.  That 
the  remainder  of  such  title  vested  in  the  resi- 
dent heirs,  and  that  such  remainder  drew  thS 
full  fee-simple  title  into  such  resident  heirs 
upon  faflnre  of  the  condition  upon  which  the 
nonresident  aliens  took  their  title,  seems  to 
us  dear." 

See,  also,  Wunderle  v.  Wunderlet  144  111. 
40,  33  N.  B.  195,  19  L.  B.  A.  84 ;  Pierson  v. 
Lawler,  supra ;  Scharpf  t.  Schmidt,  172  lU. 
2S6,  50  N.  E.  182.  Counsel  for  defendant 
werei,  therefore,  wrong  in  the  "Contention 
made  In  the  court  below  that  the  nonresident 
heirs  in  this  case  were  unable  to  inherit 
The  ownership  of  the  latter  acquired  under 
the  treaty  carried  with  it  all  incidents  con- 
nected therewith.  Subject  to  the  rights  of 
the  administrator,  they  had  the  right  to  the 
possession  of  the  property  inherited,  togeth- 
er with  the  use  and  enjoyment  thereof. 
Should  that  possession  or  enjoyment  be  dis- 
turbed, they  had  the  riglit  to  defend  it  in 
court.  It  has  been  held  that  they  may  bring 
an  action  in  partition  (Enll  v.  Kull.  37  Hun 
[N.  T.]  476;  Wunderle  v.  Wunderle,  supra; 
Scharpf  v.  Sdimidt  supra);  and  it  would 
seem  clear  that  in  order  to  make  the  proper- 
ty salable,  so  that  it  might  be  disposed  of  in 
accordance  with  ilie  provisions  of  the  treaty, 
they  also  bad  the  tight  to  bring  and  prose- 
cute cm  action  to  quiet  title  or  join  the  ad- 
ministrator therein  as  they  did  in  this  case. 

[H]  It  is  therefore  clear  that,  when  the 
intervening  heirs  filed  their  petition  in  in- 
tervention herein  on  April  11, 1919,  less  than 
three  years  after  the  death  of  decedent  they 
had  the  right  to  become  party  litigants  here- 
in. Even  if  the  state  had  a  contingent  in- 
terest in  said  property,  it  was  not  a  neces- 
sary party  at  the  time;  and,  had  judgment 
been  entered  herein  within  thrpe  years  after 
the  death  of  Gardner,  it  could  not  in  this 
action  be  assailed  in  any  way  by  reason  of 
the  question  of  alienage.  The  cause  was 
tried  on  November  17  and  18,  1919,  whether 
within  three  years  after  the  death  of  Gard- 
ner does  not  clearly  appear.  The  case  was 
taken  under  advisement  and  judgment  was 
entered  March  24,  1920,  and  the  question 
arises  whether  or  not  because  that  date  was 
more  than  Oiree  years  after  the  death  of  the 
decedent,  judgment  for  the  heirs  was  erro- 
neous. Counsel  for  the  heirs  contend  that 
only  the  state  could  raise  the  question  of 
alienage.  Without  deciding  the  proposition, 
we  may  say  that  the  cases  dted  by  them,  such 
as  Oregon  Mortgage  Co.  v.  Carstens,  16  Wash. 
165,  47  Pac.  421,  35  L.  B.  A.  841,  are  not  in 
point  In  these  cases  the  property  had  been 
acquired  by  purchase  deed  or  other  acta  of 
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partl«s.  In  sucb  caaee  the  state  only  can 
raise  the  question.  2  0.  J.  1061.  But  It  may 
at  least  be  questioned,  since  aliens  have  no 
inheritable  blood,  whether  the  same  rule  ob- 
tains where  the  property  has  been  acquired 
by  descent  See  2  C.  J.  1058;  Wunderle  t. 
Wunderle,  supra.  Again,  it  is  maintained 
that  the  defendant  cannot  assail,  collaterally, 
the  decree  of  heirship  heretofore  mentioned. 
Without  deciding  the  question,  it  may  be 
that  the  cmitention  is  correct,  as  aj^llcable 
to  the  period  of  three  years  aftw  the  death 
of  decedent.  Fischer  t.  Sklaur,  101  Neb. 
6S3, 163  N.  W.  867.  The  defendant,  of  course, 
had  no  interest  v/haterer  in  the  property  of 
the  decedent.  Still  he  had  ttie  right  to  raise 
the  question  as  to  whether  or  not  the  action 
was  brought  or  carried  on  by  the  real  par- 
ties  in  interest,  Just  as  he  had  the  right  to 
raise  the  question  as  to  whether  or  not  an 
administrator  has  power  to  bring  such  ac- 
tion. He  could  not  be  disturbed  by,  or  rights 
adjudicated  against  tilm  in  favor  of,  parties 
who  had  no  interest  In  the  controrersy.  Sec- 
tion 6680.  If,  therefore,  the  decree  of  heir- 
ship ceased  to  have  validity  when  the  time 
given  under  the  treaty  expired,  and  if  the 
heirs  were  before  the  court  seeking  property 
which  they  could  not  hold,  then  it  may  be 
suggested  tliat  perhaps,  in  order  not  to  go 
counter  to  public  iMllcy,  the  courts  would 
not  lend  them  aid.  Ales  v.  Epstein,  283  Mo. 
434,  222  S.  W.  1012,  and  cases  cited. 

H9}  But  we  do  not  believe  that  all  rights  of 
the  iKirs  in  the  property  ceased  ipso  facto  up- 
on the  expiration  of  the  three  years  given 
under  the  treaty  above  mentioned,  since  that 
time  might  be  prolonged  if  circumstances 
rendered  it  necessary.  And  the  question  as 
to  what  circumstances  render  suCh  prolonga- 
tion necessary  is  for  the  courts.  Fischer  v. 
Sklenar,  supra;  Pierson  v.  Lnwier,  supra; 
Scharpf  v.  Schmidt,  supra.  It  may  be  that 
the  court  below,  having  in  mind  the  provi- 
sions of  the  treaty  aforesaid,  by  the  very 
entry  of  the  decree  herein  meant  to  extend 
such  time.  It  seems,  at  any  rate,  that  as 
against  the  defi-ndant  herein  it  had  that  ef- 
fect, and  we  cannot  say  that,  at  least  In 
view  of  the  then  recent  expiration  of  the 
three-year  period  and  in  view  of  the  pendency 
of  this  action,  which  might  prevent  the  sale 
of  the  property  Inherited,  the  court  vyas  not 
Justified  in  its  action. 

(20]  8.  The  court,  in  deciding  on  the  water 
right  to  which  Interveners  were  entitled,  took 
into  consideration  the  adjudication  by  the 
board  of  control  in  favor  of  Gardner  as  fol- 
lows: 30  acres  in  N.  E.  %  N.  W.  y^,  10  acres  in 
N.W.  %  N.W.  %,and  SOacresinN.  %  N.B. 
%,  all  in  Sec.  18,  T.  16  N.,  E.  75.  A  pencil  mark 
had  been  drawn  through  75,  indicating  the 
range,  and  74  had  been  substituted  therefor. 
Tbe  evidence  shows  that  Gardner  owned  no 
land  In  Sec.  18,  T.  16  N.,  R,  75,  but  that  his 


land  was  located  in  range  74.  The  error 
was  therefore  merely  a  clerical  error.  We 
think  the  court  was  right  in  its  holding  in 
that  respect  A  similar  situation  exists  with 
regard  to  defendant  The  board  of  control 
awarded  a  water  right  to  him  in  the  S.  W. 
%  of  S.  W.  %  Sec.  32,  T.  17  N.,  E.  75.  This 
should  have  been  evidently  In  Sec.  31,  T.  17 
N.,  H.  74.  No  contention  was  made  on  tlie 
point  by  plaintiff  or  interveners,  and  the 
court  In  awarding  the  defendant  the  water 
claimed,  adjudicated  for  the  laud  as  correct- 
ly described,  in  ^ect  held  that  the  error 
was  clerical,  and  In  effect  made  the  correc- 
tion. Hence  no  prejudice  resulted  to  de- 
fendant from  the  action  of  the  court 

[21]  9.  Defendant  contends  that  Roland 
Blackburn  and  James  Weightman  should 
have  been  made  parties  to  the  action.  The 
point  was  first  raised  on  motion  for  a  new 
trial.  Under  the  holding  of  Gilland  v.  Union 
Pacific  By.  Co.,  6  Wyo.  185,  43  Pac.  50S,  In 
the  decision  of  wlilcb  one  of  the  eminent 
counsel  for  defendant  participated,  this  ob- 
jection of  defect  of  parties  came  too  late. 

[22]  10.  The  claimants  latroduced  In  evi- 
dence a  petition  drawn  by  the  intervener 
Arnold,  sworn  to  December  17,  1901,  wherein 
the  defendant  stated  the  ownership  of  tlie 
ditch  to  be  one-third  In  himself  and  two- 
thirds  in  Gardner  and  Arnold.  This  petition 
appears  to  have  been  made  with  the  inten- 
tion that  it  should  be  presented  to  the  board 
of  control,  but  it  nev»r  wax  Anotlicr  peti- 
tion, of  similar  Import,  b<it  omittinK  the 
name  of  Arnold,  was,  however,  Mbseqaently 
presented  to  said  board.  Gouosal  for  de- 
fendant claim  that  the  evidence  of  the  wit- 
ness Arnold,  who  identified  this  petition 
sworn  to  December  17,  1801,  should  not  have 
been  received,  because  Mr.  Arnold  acted  an 
attorney  for  the  defendant  When  the  de- 
fendant was  asked  whether  he  employed  Mr. 
.Arnold  to  draw  the  petition  and  paid  him 
$25  for  the  services,  he  answered  by  a  de- 
nial, and  he  also  testified  that  he  made  the 
affidavit  mainly  for  the  accommodation  of 
Arnold.  Without  saying  as  to  whether  the 
testimony  was  of  such  character  as  should 
have  under  our  statute  been  excluded,  we  do 
not  believe  that  the  relationship  of  attorney 
and  client  was  established  by  the  evidence 
in  this  case,  and  unless  that  relationship 
was  shown  to  exist  it  was  clearly  admissi- 
ble as  an  admission  against  interest 

[23]  11.  The  defendant  claims  that  Gard- 
ner*, during  his  lifetime,  abandoned  his  wa- 
ter and  ditch  right  The  burden  of  showing 
abandonment  is  on  the  party  who  asserts  It 
(1.  C.  J.  11),  and  the  evidence  on  the  subject 
should  be  clear.  The  witness  Carroll,  when 
testifying  on  behalf  of  defendant  stated  that 
decedent  had  irrigated  200  acres  of  land  for 
15  years  prior  to  his  death.  That  is  tlie 
nearest  of  any  testimony  in  the  record  fixing, 
any  basis  upon  which  a  decree  of  abandon- 


Digitized  by 


Google 


356 


204  PACIFIC  BEPOBTBB 


(Wyo. 


ment  could  bave  been  based  at  all.  But, 
from  augrbt  shown  by  the  record,  the  amount 
of  water  to  irrigate  this  acreage  was  the 
only  water  that  came  down  to  the  lands  of 
decedent  There  is  abundant  eTidence  in  the 
record  to  show  thp  continuous  use  of  Card- 
ner  of  water  for  irrigation,  although  the 
record  is  not  dear  on  the  amount  used  nor 
the  amount  available.  There  is  also  testi- 
mony tliat  work  was  done  on  the  ditdi  on 
behalf  of  decedent  every  year  from  1910  on, 
bnt  we  cannot  take  the  time  to  review  the 
evidence  on  the  subject  We  cannot  say  that 
the  lower  court  erred  in  refusing  to  find  for 
defendant  on  this  subject  Hence  it  is  un- 
necessary to  decide  whether  the  statutory 
method  for  determination  of  abandonment 
is  exclusive  or  not 

[24]  12.  Defendant  complains  that  the 
court  ordered  a  concrete  division  box  to  be 
constructed,  apportioning  the  costs  therefor 
in  proportion  to  the  respective  water  rights 
owned.  We  cannot  say  from  the  evidence 
that  the  court  erred  therein.  There  is  in 
tlie  record  some  evidence  of  ill  feeling  be- 
tween the  parties,  and  that  a  division  box 
constructed  of  temporary  material  would 
wash  out  easily.  The  court,  we  think,  had 
pow^er  to  make  the  order  it  did  herein,  and 
we  do  not  feel  Justified  in  interfering  with 
Its  discretion  as  exercised  in  this  case.  It 
was  said  in  Hough  v.  Ported,  61  Or.  444,  98 
Pac.  nil: 

"If  at  any  time  deemed  necessary  by  it  the 
court  should  require  the  sheriff,  or  other  of- 
iicer  or  person  as  it  may  designate  for  the 
purpose,  including  an  engineer  or  other  as- 
sistant, as  may  be  required,  to  fix  at  the  poiirtb 
of  diversion  or  other  proper  places  siUtable 
boxes  or  headgates,  with  a  view  to  being  able, 
in  accordance  with  this  decree,  properly  to 
measure,  regulate,  and  distribute  the  water 
between  those  who,  under  this  decree,  may  be 
entitled  to  the  use  thereof,  the  costs  for  which 
should  be  taxed  against  each  in  such  propor- 
tion as  the  court  may  deem  just  and  equitable." 

[2E,  26]  13.  Defendant  complains  of  tbo 
action  of  the  court  in  striking  out  the  evi- 
dence of  the  defendant  showing  that  he 
built  the  Park  ditch,  and,  while  admitting 
that  the  witness  was  incompetent  to  testify 
against  the  administrator  and  heirs  of  Gard- 
ner now  deceased,  claims  that  the  evidence 
should  have  been  admitted  against  Arnold. 
That  claim  was  not  made  on  the  trial,  and 
the  court's  attention  was  not  directed  to  that 
point  as  it  diould  have  been.  Aside  from 
that,  the  record  does  not  show  that  Arnold's 
interest  in  the  ditdi  is  separate  and  apart 
from  that  of  the  interest  of  the  estate.  If 
not,  the  evidence  was  not  admissible  even 
against  him  nnder  section  5807  of  our  stat- 
ute, and  we  cannot,  therefore,  say  that  the 
action  of  the  court  in  this  matter  was  prej- 
udicial. 

[27]  14.  Among  the  water  appropriations 


claimed  by  plaintiff  and  interveners  was  an 
appropriation  made  to  Feast  for  350  acres 
shown  in  evidence  of  equal  priority  with  that 
of  defendant  Defendant  denied  this  claim, 
and  contends  that  there  is  no  evidence  showing 
a  transfer  of  this  to  the  claimants.  No  con- 
veyance from  Feast  was  introdaced  in  evi- 
dence. The  ownership  of  the  W.  ^  N.  Bl  % 
and  N.  W.  %  section  17  and  the  W.  %  S.  E.  % 
section  8 — 16 — 74,  however,  for  whidi  there 
was  under  the  appropriation  allotted  water 
sufficient  to  irrigate  300  acres,  is,  we  think, 
for  the  purposes  of  this  action,  sufficiently 
shown,  mainly  by  identification  of  shaded 
portions  on  the  map  in  evidence.  We  find, 
however,  after  diligent  search,  no  evidoice 
of  ownership  or  possession  in  claimants  for 
the  S.  %  of  S.  W.  V4  of  said  section  8,  for 
which  was  allotted  water  sufficient  to  irri- 
gate 50  acres.  That  land  is  nowhere  indi- 
cated on  the  shaded  portions  of  the  maps  in 
evidence.  While  this  may  be  only  a  tech- 
nical oversight  on  tlie  part  of  claimants, 
still  the  burden  to  show  their  interest  was 
on  them,  and  we  are  not,  upon  the  record, 
at  liberty  to  do  otherwise  than  to  find  that 
it  was  erroneous  to  decree  to  claimants  the 
appropriation  for  the  lands  last  mentioned, 
or  permit  the  water  for  that  land  to  run 
through  the  ditch  in  question. 

[28]  15.  Defendant  claims  that  the  decre<> 
of  the  court  should  have  been  more  definite. 
The  objection  made  as  to  the  water  right  is 
not  well  taken.  Cases  from  other  states 
wherein  it  was  sought  to  determine  the  rel- 
ative priorities  of  parties  to  water  rights 
are  not  at  all  in  point  This  action  was  not 
brought  to  determine  priorities.  Both  par- 
ties claim  their  rights  by  virtue  of  the  de- 
crees of  the  board  of  control  and  no  more. 
The  court  did  not  attempt  to  infringe  upon 
or  modify  those  decrees,  but  accepted  them 
as  controlling.  We  think  that  was  correct, 
and,  inasmuch  as  these  decrees  state  defi- 
nitely the  various  facta  involved  in  priority 
of  water  rights,  it  was  unnecessary  for  Oie 
court  to  restate  them  in  tlie  Judgment  ren- 
dered herein.  The  presumption  is  tliat  the 
rights  under  these  decrees  continued.  Lower 
Latham  Ditch  Co.  v.  Irrigation  Co.,  41  Colo. 
212,  93  Pac.  483:  Ellis  v.  Annis  &  Rohling, 
187  Iowa,  423,  173  N.  W.  282. 

[21]  But  In  anotiier  respect  the  decree  is 
defective  and  not  8npi>orted  by  evidence. 
The  court  of  course,  had  no  power  whatev- 
er to  authorize  either  of  the  parties  to  con- 
duct a  greater  amount  of  water  through  the 
ditch  than  the  capacity  of  the  ditch  right 
owned  by  them  respectively  warranted.  Be- 
newed  litigation  would  no  doubt  ensue  in 
the  near  future  If  such  ditch  right  in  not 
sufficient  to  carry  the  wat».  In  this  case 
the  decree  authorizes  the  parties  to  cfuiduct 
water  throng  the  ditch,  the  defendant  suf- 
ficient to  irrigate  810  acres  of  land,  the  In- 
terveners  soffidait   to   Irrigate   850    acres. 


Digitized  by 


Google 


Wyd.) 


BANFORTH  T.  IHMSEK 
(i«4F.) 


367 


All  this  water  would  bave  to  be  carried 
through  the  ditch  at  the  same  time  In  the 
early  Irrigation  season,  when  the  second  ap- 
propriation of  defendant  Arnold  would  be  of 
avail  to  him.  Yet  we  find  no  evidence  what- 
ever In  the  record  that  the  capacity  of  the 
interests  In  the  ditch  of  the  req?ective  par- 
ties Is  sufficient  to  carry  the  water  author- 
ized by  the  decree  to  be  c(»iducted  therein. 

[30]  16.  The  petition  of  intervention  on 
behalf  of  the  heirs  claimed  two-thirds  in- 
terest on  behalf  of  themselves  and  interven- 
er Arnold.  In  the  Judgment  rendered  in  the 
court  below  the  court  awarded  to  all  the  in- 
terveners 8»o/iieo  and  to  the  defendant 
*><>/ii«o  interest  in  the  ditch^  which  la  in  the 
same  ratio  as  the  adjudication  of  water 
rights  in  the  ditch  by  the  board  of  control. 

The  case  was  tried  by  counsel  for  plaintiff 
and  Interveners  on  the  theory  that  under 
section  928  of  the  Wyoming  CkHnplled  Stat- 
utes 1920  the  ownaship  In  a  dltdi  is  fixed 
and  determined  by  the  proportionate'  inter- 
ests of  water  conducted  through  it  by  the 
respective  parties,  and  that  no  proof  of  own- 
ership in  the  ditch  was  necessary  other  than 
the  proof  of  the  adjudieati<»i  of  water  rights 
made  by  the  board  of  control  through  the 
Park  ditch.  Counsel  for  the  defendant  claim 
that  the  section  is  unconstitutional,  in  the 
view  we  take  of  the  case,  it  is  unnecessary 
to  determine  that  point  here.  The  section 
of  the  statute  referred  to  here  Is  in  part  as 
follows: 

"Unless  the  owners  of  ditches,  canals  and 
reservoirs  fl]  make  a  record  as  herein  pro- 
vided, or  [2]  have  a  record  thereof  made  in 
some  oth<>r  manner,  showing  the  relative  owner- 
ship of  each  interested  party  in  such  irriga- 
tion works,  said  interests  shall  be  established 
by  the  ratio  between  the  water  rights  of  each 
water  user  to  the  total  water  rights  adjudicat- 
ed under  sui^h  irrigation  works." 

[31]  Then  it  further  provides  that  these 
Interests  shall  be  fixed  by  the  Issuance  of  a 
final  certificate  of  appropriation  as  shown  by 
the  records  of  the  county  clerk  on  February 
20,  1907,  and  that  10  years'  adverse  posses- 
sion, as  there  defined,  shall  bar  an  action 
for  the  recovery  of  an  Interest  in  the  ditch 
as  above  mentioned,  showing  the  section  to 
be  at  least  in  part  intended  as  a  statute  of 
limitations.  Section  929  provides  for  the 
filing  of  a  Joint  affidavit  by  all  the  owners  of 
a  ditch,  showing  their  relative  interests  and 
covers  therefor  the  "making  of  a  record"  as 
contemplated  in  section  928.  Section  9^ 
provides  for  having  such  record  of  relative 
Interests  made  by  an  action  in  equity,  and 
covers  the  point  of  "having  a  record  made" 
as  contemplated  In  said  section  928.  It  is 
clear,  therefore,  that  section  928  can  have  no 
application  where  a  record  of  the  interests 
of  the  parties  is  made  or  is  caused  to  be 
made.  The  case  here  is  an  action  in  equity. 
The  very  purpose,  in  part,  is  to  determine 


the  rdatlve  interests  of  tbe  owners  In  the 
ditch  and  have  a  record  made  thereof,  and 
section  928  can,  therefore,  have  no  possible- 
application,  except  only  in  case  where  ad- 
verse possession,  as  defined  in  that  section, 
is  relied  on,  which  is  not  true  here.  The' 
fact  that  a  good  cause  of  action  is  here  stat- 
ed under  the  general  statute  providing  for 
quieting  title  does  not  make  any  difference. 
The  two  sections  of  the  statute  are  not  in 
conflict  Both  provide  for  an  action  in  equi- 
ty. We  have  heretofore  hdd  that  the  board 
of  ctmtrol  has  no  authority  to  determine 
relative  ditch  rights.  Collett  v.  Morgan,  21 
Wyo.  117,  128  Pac.  626,  120  Pac.  433.  In 
that  case  this  court  aptly  said: 

"The  board  of  control  had  no  power  or  au- 
thority to  determine  as  between  the  parties  the 
ownership  cr  right  to  the  use  of  the  ditch. 
Its  duties  are  confined  to  the  distribution  of 
the  waters  of  the  state  between  the  several  ap- 
propriators,  the  granting  of  permits  to  use 
the  waters  of  the  state  for  beneficial  uses,  to 
grant  certificates  therefor,  and  the  general 
supervision  of  such  waters.  Of  coarse,  in 
granting  a  certificate  of  appropriation,  it  8hou]d 
appear  that  the  party  has  the  means  of  con- 
ducting the  water  from  the  source  of  supply 
to  the  place  of  application.  *  *  *  There 
being  a  dispute  between  the  parties  as  to  the 
ownership  and  right  to  the  use  of  the  ditch, 
that  question  could  not  be  finally  settled  by  the 
tM>ard,  but  must  be  settled  by  the  agreement 
of  the  parties  or  bj  a  proper  proceeding  in 
a  court  of  competent  {arisdiction." 

[82]  In  the  case  of  Hamp  v.  State,  19  Wyo. 
377.  118  Paa  663,  Hamp  was  tried  for  the 
statutory  offense  of  willfully  interfering 
with  the  headgate  of  an  irrigating  ditch 
without  authority.  In  such  action  no  record 
is  made  or  is  caused  to  be  made  of  the  rel- 
ative interests,  and  in  such  case  proof  of 
ownership  of  a  water  right  may  well  be  tak- 
en as  prima  facie  proof  of  an  ownership  in 
the  ditch  sufficient  to  carry  the  water  even 
in  the  absence  of  a  statute.  The  same  pre- 
sumption or  prima  facie  proof  might  obtain 
In  other  collateral  inquiries.  But  the  case 
at  bar  is  a  direct  proceeding  to  determine 
ownership  in  the  ditch.  The  only  presump- 
tion that  can  obtain  in  such  case  is  that 
arising  from  use  and  possession,  the  extent 
of  which  is  not  shown  herein.  The  acticm 
herein,  therefore,  was  tried  on  the  wrong 
theory.  The  maximum  interest  in  the  ditch 
(bat  under  the  evidence  in  this  case,  could 
have  X)eeu  allowed  the  interveners  was  two- 
thirds,  and  the  minimum  to  which  the  de- 
fendant was  entitled  was  one-third,  but  the 
decree  allows  him  less  than  that.  This 
would  seem  to  have  been  done  on  the  theory 
ttiat  the  relative,  proportionate  wate£  rights 
controlled  the  relative  proportionate  ditch 
rights  under  a  presumption  arising  under 
section  928.  At  any  rate.  Judging  from  the 
decree  herein  and  some  remarks  t)etween  the 
court  and  counsel  which  appear  in  tho'  rec- 
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ord.  It  would  seem  that  the  court  did  not 
weigh  and  pass  upon  the  evidence  adduced 
to  show  tile  interests  in  the  ditch,  other  than 
tlie  evidence  showing  the  adjudication  of 
water  rights.  If  It  were  possible  for  as  to 
say  that  the  court  had  passed  on  all  the  evi- 
dence In  the  case  upon  the  subject  of  ditch 
rights  and  had  not  rested  its  conclusion  on  a 
presumption  arising  from  section  928,  then 
we  might  simply  modify  the  decree;  but  we 
are  not  able  to  so  say,  and  we  see  no  alter- 
native but  to  reverse  the  case  and  remand 
it  for  a  new  trial.  We  might  add  that  if 
upon  another  trial  the  lower  court  should 
-flnd  the  relative  ditch  rights  of  the  parties 
to  be  other  than  heretofore  found,  and  should 
adhere  to  the  determlnati<Hi  that  a  concrete 
division  box  should  be  constructed,  then  the 
&f8t  thereof  should  Justly  be  proportioned 
among  the  parties  as  heretofore,  namely,  in 
proportion  to  the  water  rights  of  the  parties 
rather  than  in  proportion  to  the  interests  in 
the  ditdi  owned  by  the  parties,  since  a  divi- 
sion box  Is  primarily  constructed  to  divide 
the  water.  We  might  further  add  that  it 
would  at  least  be  proper  that  the  provisions 
of  section  938  of  the  statute  be  carried  out, 
providing  that  the  "court  shall  determine 
the  right  of  the  several  claimants  to  such 
ditch  or  ditch  right  and  determine  all  the 
facts  necessary  In  the  affidavit  hereinbefore 
prescribed."  Part  of  the  purpose  of  this  and 
some  of  the  preceding  sections  of  the  Code 
were  intended  to  provide  a  permanent  rec- 
ord of  ditches,  and  we  see  no  reason  why 
another  action  should  be  necessary  to  do 
this,  when  that  can  well  t>e  done  in  the 
pending  action. 

The  case  is  accordingly  reversed  and  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

POTTKB,  a  J.,  and  KIMBALL,  X,  con- 
cur. 


STATE  V.  MASON.    (No.  490ft.) 
(Supreme  0>art  of  Montana.    Jan.  23,  1922.) 

1.  FalM  pretenses  «=:»38— No  variance  from 
Information  alleging  obtaining  of  money  from 
bank  and  evidence  of  passing  of  credit  on 
which  money  was  ohecked  out. 

There  is  no  fatal  variance  between  an  in- 
formation charging  the  obtaining  of  money 
from  a  bank  by  false  pretenses  and  evidence  of 
the  passing  of  a  credit  by  the  bank  to  defend- 
ant, on  which  he  chedced  out  money. 

2.  False  preteiMae  «s>38— That  defendant  re- 
ceived only  part  of  the  money  oharged  not 
fatal  variance. 

There  is  no  fatal  variance  because  the  evi- 
dence shows  defendant  received  only  part  of 
the  money  alleged  in  the  information  for  false 
pretenses. 


3.  False  pretenses  «3>45 — Court  required  to 
admit  evidence  of  value  of  property  restored 
by  defendant. 

Under  Rev.  Codes,  §  9328,  providing  that, 
when  information  charges  an  offense  against 
property  of  another,  the  jury,  on  conviction, 
must  ascertain  and  declare  in  their  verdict  the 
value  of  the  property  taken  and  the  amount 
restored,  if  any,  and  its  value,  "but  their  failure 
to  do  so  does  not  affect  the  validity  of  their 
verdict,"  the  court,  notwithstanding  the  con- 
cluding words,  must,  in  a  prosecution  for  false 
pretenses,  adinit  defendant's  evidence  of  the 
property  restored  by  him  after  wrongful  tak- 
ing. 

4.  Statutes  «s>206— 'All  parts  to  bo  considered 
In  construction. 

In  construction  of  a  statute  every  word, 
phrase,  and  term  is  to  be  considered,  and  none 
is  to  be  held  meaningless  if  it  is  possible  to 
give  it  effect  (Rev.  Codes,  {  7875). 

Appeal  from  XMstrict  Court,  Deer  Lodge 
County ;  Geo.  B.  Winston,  Judge. 

Jack  Mason  was  convicted  of  obtaining 
money  by  false  pretenses,  denied  a  new  trial, 
and  he  appeals.  Reversed  and  remanded  for 
new  trial. 

John  W.  James,  of  Anaconda,  T.  G.  La- 
tham, of  Great  Falls,  and  Sydney  Sanner,  of 
Butte,  for  appellant. 

W.  D.  Bankln,  Atty.  Gen.,  L,  A.  Foot,  Asst 
Atty.  Gen.,  and  J.  B.  O.  Knight,  of  Anaconda, 
for  the  State. 

HORSKY,  C.  The  defendant.  Jack  Mason, 
was  convicted  of  the  crime  of  obtaining  mon- 
ey by  false  pretenses  under  the  provisions  of 
section  8683  of  the  Revised  Codes,  and  sen- 
tenced to  imprisonment  in  the  state  peniten- 
tiary. From  the  Judgment  of  conviction  and 
from  an  order  denying  his  motion  for  a  new 
trial  defendant  appeals. 

The  facts  devel<^ed  by  the  state  at  the  trial 
disclose  that  the  defendant  appeared  at  the 
banking  room  of  the  Daly  Bank  &  Trust 
Company  of  Anaconda,  Mont,  on  or  about  the 
15th  day  of  January,  1921,  and  in  a  conver- 
sation with  J.  B.  Harrington,  the  cashier  of 
said  bank,  represented  himself  to  be  a  ranch- 
er In  the  Big  Hole  Basin,  in  Beaverhead 
county,  Mont,  and  stated  that  he  wished  to 
move  his  family  to  Anaconda  and  was  de- 
sirous of  establishiug  business  relations  with 
the  bank.  Mr.  Harrington  informed  the  de- 
fendant that  Mr.  BX  J.  Bowman,  the  presi- 
dent of  the  bank,  was  absent  from  the  city, 
and  to  call  again.  Defendant  returned  on 
the  19th  day  of  January,  but  found  that  Mr. 
Bowman  was  still  absent  He  visited  the 
bank  again  on  January  24th,  and  found  that 
Mr.  Bowman  had  returned. 

Defendant  at  that  time  stated  to  Mr.  Bow- 
man that  he  owned  and  operated  a  ranch  in 
the  Big  Hole  country;  that  he  had  about  1,500 
bead  of  cattle  on  his  ranch;  that  he  had  been 
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doing  his  banUhg  business  with  Tegen  Bros, 
of  Butte  and  owed  them  about  $0,000;  that 
he  had  s<Hne  accounts  he  could  not  pay ;  that 
he  could  borrow  no  more  money;  and  started 
to  tell  Mr.  Bowman  about  his  property, 'when 
interrupted  by  Mr.  Bowman  with  the  request 
that  the  information  be  given  to  Mr.  Har- 
rington, the  cashier,  who  would  fill  out  the 
printed  form  of  property  statement  used  by 
the  bank,  and  Stated  that  the  bank  could  then 
decide  whether  or  not  it  would  make  the  loan. 
The  Information  given  by  the  defendant  was 
incorporated  In  a  property  statement  by  Mr. 
Harrington.  Among  other  assets  given  by  the 
defendant  and  noted  in  the  statement,  were 
S,4S0  acres  of  land,  over  1,500  head  of  live 
stock,  and  about  2,500  tons  of  hay.  Mr.  Bow- 
man discussed  the  various  items  in  the  state- 
ment with  Mr.  Mason,  and  particularly  the 
item  of  206  head  of  beef  cattle,  which  cattle 
defendant  stated  he  had  sold,  or  contracted 
to  sell,  delivery  to  be  made  In  about  60  days, 
and  from  the  proceeds  of  which  sale  he  would 
satisfy  the  loan  he  desired  the  bank  to  make. 
Some  further  conversation  was  had  as  to  the 
weight  of  these  animals  and  the  price  to  be 
paid  by  the  buyer.  Mr.  Bowman  went  over 
the  statement  with  Mr.  Mason  and  questioned 
him  in  regard  to  the  facts  set  forth  there- 
in. The  statement,  however,  through  an 
oversight,  was  not  signed  by  the  defendant 
until  January  27th. 

After  the  dlscnsslon  was  concluded,  Mr. 
Bowman  anthorized  the  loan  of  $10,000.  Im- 
mediately thereafter  a  demand  note  for  $10,- 
000  was  drawn  by  Mr.  Harrington,  payable  to 
the  Daly  Bank  &  Trust  Company  and  signed 
by  Mr.  Mason;  the  $10,000  being  credited 
to  Mason's  account.  At  the  same  time  a 
draft  for  $6,000  was  drawn,  payable  to  Tegen 
Bros.  Bank  In  Butte ;  the  draft  was  delivered 
to  the  defendant  and  paid  by  the  Daly  Bank 
&  Trust  Company  on  Jannary  26th.  Two 
checks,  bearing  date  the  21st  day  of  January, 
1820,  payable  to  cash,  for  the  sum  of  $1,200 
and  signed  by  the  defendant,  were  paid  to 
him  In  cash  on  January  24,  1921.  Another 
check,  bearing  date  the  24th  day  of  January, 
1921,  for  the  sum  of  $250  and  signed  by  the 
defendant,  was  presented  by  him  to  the  bank 
and  a  draft  for  said  amount  issued  on  Seattle 
and  delivered  to  him.  The  last  check  drawn 
by  the  defendant  on  his  account  was  dated 
January  25,  1920,  for  the  sum  of  $500,  pay- 
able to  John  T.  Stevenson,  and  was  paid  by 
the  bank  on  January  27,  1921.  There  was 
paid  to  the  defendant,  or  for  his  benefit,  by 
the  bank  and  charged  to  his  account,  the  sum 
of  $7,700.  The  bank,  having  learned  that  the 
representations  made  to  it  by  Mr.  Mason 
were  false,  withdrew  the  balance  of  his  cred- 
it, amounting  to  $2,050,  and  stopped  payment 
on  the  draft  Issued  on  Seattle.  Mr.  Mason 
had  no  account  at  the  bank  prior  to  January 
24,  1921. 

The  testimony  showed  t^at  both  Mr.  Har^ 
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rington  and  Mr.  Bowman  believed  the  rep- 
resentations made  to  them  by  Mr.  Mason  as 
to  the  amount  of  property  he  owned,  and 
by  reason  of  such  representations  Mr.  Bow- 
man authorized  the  loan.  The  testimony  on 
the  part  of  the  state  further  showed  that  de- 
fendant did  not  own  the  property  set  forth  li» 
the  property  statement,  'and  that  such  rep- 
resentations were  false. 

The  defendant  did  not  take  the  witne8» 
stand,  so  that  the  testimony  of  the  state 
remains  practically  uncontradicted.  He  of- 
fered to  prove  by  the  witnesses  latham  and 
Bowman  an  assignment  to  the  bank  of  $8,- 
000  worth  of  bonds  which  he  claims  the  bank 
accepted  as  full  restitution  of  the  amount  of 
money  he  had  received  from  the  bank.  The 
offer,  however,  was  by  the  court  refused. 

It  is  contended  that  the  information  does 
not  state  facts  sufficient  to  constitute  a  pub- 
lic offense.  With  this  we  do  not  agree.  ■  The 
information  sufficiently  charges  the  offense  of 
obtaining  money  by  false  pretenses  under 
section  8683  of  the  Bevlsed  Codes,  and  clear- 
ly meets  the  requirements  of  the  rule  laid 
down  In  State  t.  Bratton,  56  Mont.  563,  186 
Pac.  827. 

[1]  The  contention  that  there  Is  a  fatal 
variance  between  the  allegations  of  the  Infor- 
mation and  the  proof  In  this,  that  the  infor- 
mation charges  the  obtaining  of  money  by 
false  pretenses,  while  the  proof  shows  mere- 
ly the  passing  of  a  credit  by  the  bank  to  de- 
fendant's account  on  the  faith  of  the  note,  is 
likewise  "without  merit 

When  the  $10,000  was  credited  to  Mason's 
account,  possession  and  title  to  the  money 
passed  from  the  bank  to  Mason,  and  It  was 
as  much  a  money  transaction  as  If  he,  in  fact, 
had  received  the  money  and  placed  It  back 
In  the  bank,  or  had  received  the  money  and 
carried  It  away  with  him.  It  was  his  to  do 
with  as  he  liked.  But  in  this  case  defend- 
ant, on  the  day  charged  In  the  information, 
actually  received  on  two  checks  which  he 
presented  at  the  teller's  window  the  sum  of 
$1,200  iin  cash.  There  was  also  delivered  to 
him,  immediately  following  the  execution  of 
the  note,  a  draft  for  $6,000  payable  to  Yegen 
Bros,  of  Butte,  which  was  paid  by  the  Daly 
Bank  &  Trust  Company  on  the  day  following. 

[I]  Nor  is  the  fact  that  defendant  receiv- 
ed only  a  part  of  the  money  alleged  in  the 
information  of  any  consequence. 

"It  is  sufficient  to  prove  that  some  definite 
portion  of  the  goods  was  obtained  by  means  of 
the  alleged  false  pretense.  Proof  of  obtaining 
a  less  sum  of  money  or  a  smaller  quantity  of 
property  than  that  alleged  is  not  a  fatal  vari- 
ance."   25  C.  J.  641. 

That  the  defendant  obtained  the  money  by 
means  of  checlis  Is  likewise  of  no  conse- 
quence: In  this  connection  we  quote  with 
approval  the  following  from  a  California 
case: 
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"There  is  no  Tariance  between  the  allegations 
of  the  information  and  the  proof.  The  allega- 
tion is  that  the  defendant  procured  money  from 
Norwood,  and  the  proof  is  that  he  did  procure 
money,  but  it  was  procured  by  the  means  or 
use  of  a  check  or  written  request  which  Nor- 
wood made  upon  the  bank  for  the  payment  of 
the  money.  There  may  be  a  difference  be- 
tween getting  money  directly  by  handing  the 
coin  over  in  hand  and  giving  a  request  in  writ- 
ing to  a  third  party  who  complies  with  the  re- 
quest and  hands  it  over,  but  the  effect  is  the 
same,  and  the  distinction  is  highly  technical. 
An  appeal  that  depends  upon  such  question  for 
reversal  is  devoid  of  merit.  The  defendant  ob- 
tained the  money,  and  obtained  it  from  'Kovz 
wood,  no  matter  what  means  were  used  in 
finally  conveying  the  money  from  Norwood  to 
the  defendant  People  v.  Whalen,  154  Cal.  472, 
98  Fac.  194."  People  v.  Leavens,  12  Cal.  App. 
178,  106  Pac.  1103. 

We  further  believe  that  the  weight  of  au- 
thority and  the  best-reasoned  cases  support 
the  propoeltton  that — 

"An  averment  of  obtaining  a  certain  sum  of 
money  is  sustained  by  proof  of  obtaining  a 
check,  draft,  warrant,  order,  or  the  like,  which 
is  afterward  paid  or  honored."    25  C.  J.  641. 

Other  arguments  advanced  by  defendant, 
dealing  with  the  question  of  variance  and 
faUure  of  proof,  have  been  carefully  consid- 
ered and  found  to  be  without  merit. 

[S,  4]  It  is  earnestly  insisted  that  the  low- 
er court  committed  error  in  refusing  to  re- 
ceive certain  testimony  offered  by  defendant 
to  show  the  amount  and  value  of  ithe  prop- 
erty restored  to  the  Daly  Bank  &  Trust  Com- 
pany prior  to  the  trial  of  the  case,  and  In 
support  of  tfaeir  position  invite  attention  to 
section  9328  of  the  Revised  Codes,  which 
reads  as  follows: 

"When  the  indictment  or  information  charges 
an  offense  against  the  property  of  another, 
by  robbery,  larceny,  burglary,  fraud,  or  the 
like,  the  jury,  on  conviction,  must  ascertain 
and  declare  in  their  verdict  the  value  of  the 
property  taken,  embezzled,  or  received,  and  the 
amount  restored,  if  any,  and  the  value  thereof; 
but  their  failure  to  do  so  does  not  affect  the 
validity  of  their  verdict." 

This  section  of  the  statutes,  and  in  sub- 
stantially the  same  form,  was  enacted  by  the 
first  territorial  Legislature  of  the  then  terri- 
tory of  Montana.  In  1895  the  old  section 
was  amended,  and  among  other  amendments 
was  one  substituting  the  word  "must"  for  the 
word  "shall"  appearing  in  the  old  section. 
This  is  of  no  especial  significance,  except, 
perhaps,  as  evidencing  a  desire  on  the  part  of 
the  legislature  to  give  added  emphasis  to 
their  Intention  to  make  its  provisions  man- 
datory. 

There  has  not  been  called  to  our  atten- 
tion, nor  are  we  able  to  find,  another  state 
having  a  statute  like  ours.  There  are  a  few 
states,  notably,  Wyoming,  Nebraska,  and 
Ohio,  which  have  statutes  expressly  requiring 


the  verdict  to  specify.  In  terms,  the  value 
found,  but  in  none  of  these  states  does  the 
statute  require  the  Jury  to  find  the  amount 
of  the  property  restored  or  the  value  thereof, 
nor  do  any  of  the  statutes  contain  the  phrase 
found  in  the  concluding  part  of  the  section 
of  our  statute. 

The  Supreme  Courts  of  Wyoming  (Thomson 
V.  State,  21  Wyo.  196,  130  Pac.  850),  and 
Nebraska  (Holmes  ▼.  State,  68  Meb.  297,  78 
N.  W.  641),  have  quoted  with  approval  the 
following  from  the  case  of  Armstrong  v. 
State,  21  Ohio  St.  357: 

"Horse  stealing  is  larceny,  and  the  language 
employed  in  the  167th  section  of  the  Code  [our 
section  6252,  supra],  is  clearly  broad  enough  to 
embrace  that  offense.  It  expressly  includes  in 
its  provisions  the  offense  of  obtaining  property 
by  false  pretenses,  and  the  grade  of  punishment 
affixed  to  this  offense  by  the  statute,  like  that 
of  horse  stealing,  does  not  depend  upon  the 
value  of  the  property  obtained.  Since  then  the 
section  applies  expressly  to  one  of  these  of- 
fenses, we  cannot  well  hold  that  it  has  no  ap- 
plication to  the  other,  for  there  is  no  reason 
for  applying  it  in  one  case  that  is  not  equally 
strong  in  the  other.  The  determination  of 
the  grade  of  punishment,  is  not,  then,  the  only 
reason  for  this  provision  of  the  Code.  Al- 
though the  value  of  the  property  stolen  in  one 
case,  or  falsely  obtained  in  the  other,  may  not 
affect  the  grade  or  kind  of  penalty  imposed  for 
these  offenses,  it  may  influence  the  degree  of 
punishment  to  be  inflicted.  The  statute  gives 
a  wide  discretion  to  the  court  as  to  the  degree 
of  punishment  to  be  adjudged,  on  conviction. 
In  this  view,  it  may  have  been  regarded  as 
material  to  the  substantial  rights  of  the  defend- 
ant, that  the  acWal  value  of  the  property  stol- 
en, or  falsely  obtained,  should  be  'ascertained 
and  returned'  in  the  verdict,  and  that' it  should 
not  be  left,  as  on  a  general  verdict  of  guilty, 
according  to  respectable  authorities  it  might 
be  (Bish.  Crim.  Proc.  i  719),  to  be  implied  to 
be  the  amount  stated  in  the  indictment.  Bat 
whatever  reasons  may  have  induced  the  en- 
actment of  the  section,  its  terms  are  such,  we 
are  constrained  to  hold,  that  the  offense  for 
which  the  defendant  was  tried,  was  embraced 
in  its  provisions.  To  hold  the  reverse  would 
virtually  be  a  judicial  repeal  of  the  section. 
The  verdict  was  not,  therefore,  in  accordance 
with  the  express  requisition  of  the  statute, 
and  should  have  been  set  aside  on  the  motion  of 
the  defendant  made  for  that  pnrpose." 

We  quote  the  above  beciuse,  in  our  opin- 
ion, although  decided  under  a  statute  in 
many  respects  unlike  ours,  it  Is  persuasive 
of  the  purpose  and  Intent  of  our  Legislature 
in  enacting  the  section  of  the  statute  now  un- 
der consideration.  But,  by  reason  of  the  fact 
that  our  statute  adds  a  provision  requiring 
the  Jury  to  find  the  amount  of  the  property 
restored  and  the  value  thereof,  we  are  at 
liberty  to  add  another  reason  for  the  enact- 
ment of  the  present  section,  and  that  is  that 
it  might,  to  some  extent  at  least,  be  consid- 
ered by  the  Jury  as  a  circumstance  in  deter- 
mining  the  question  of  the  intent  with  which 
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tbe  defendant  acted  at  the  time  of  the  com- 1  it  would  not  justify  the  auessment  of  its  stock 

mission  of  the  alleged  offense  with  which  he  |  which  was  not  taxable. 

is  charged.    But  whatever  may  have  been  the  ;  2.  Taxation  <e=>37I!/2— Where  statute  required 


purpose  for  its  enactment,  we  are  not  at 
liberty  to  disregard  Its  provisions. 

It  is  a  familiar  and  well-settled  role  of 
statutory  construction: 

"That  every  word,  phrase  and  term  of  a  stat- 
ute shall  be  considered,  and  none  shall  be  held 
to  be  meaningless  if  it  is  possible  to  give  it 
effect"    State  v.  District  Court,  61  Mont.  806, 
•162  Pac.  745;   section  7876,  Rev.  Codes. 

To  say  that  the  concluding  clause  of  tbis 
section  cures  tbe  omission  on  the  part  of  tbe 
court  to  foUow  Its  plain  provisions  would,  in 
our  opinion,  violate  the  above  mle  and  would, 
in  effect,  amount  to  a  Judicial  repeal  of  the 
section.  The  phrase  "but  their  failure  to  do 
so  does  not  affect  tbe  validity  of  tbelr  verdict" 
was  intended  to  core  any  omlssioii  <«  tbe 
part  of  the  jury  to  follow  the  mandate  of  tbe 
statute,  but  in  no  sense  relieved  tbe  court, 
when  properly  requested  so  to  do,  of  the  ob- 
ligation to  follow  its  command  in  any  case 
embraced   within  its  provisions. 

The  rejected  testimony  should  have  been 
admitted,  and  an  instruction  In  the  language 
of  this,  section  of  tbe  statute,  with  the  last 
clause  thereof  omitted,  should  have  been 
given  to  tbe  Jury  for  tbelr  guidance.  Tbe 
exclusion  of  tbe  testimony  offered  constituted 
error  prejudicial  to  tbe  substantial  rights  of 
the  defendant. 

It  will  be  unnecessary  to  consider  tbe  le- 
malnlng  speolflcatlons  of  alleged  error,  be- 
cause some  have  already  been  disposed  of 
by  what  has  been  stated  in  this  opinion  and 
tbe  others  are  deemed  wholly  without  merit. 

We  recommend  that  the  judgment  and  or- 
der appealed  from  be  reversed,  and  the  cause 
remanded  to  tbe  district  court  for  a  new 
trial. 

PER  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  tbe 
cause  is  remanded  to  the  district  court  for  a 
new  trial. 


UNION  BANK  &  TRUST  CO.  OF  HELENA  V. 

MOORE,  County  TrMSsrar. 

(No.  4759.) 

(Supreme  Court  of  Montana.    Jan.  16,  1922.) 

i.  Taxation  «=9'I27— That  corporate  property 

was  not  taxed  would  not  Jsstify  taxing  oorpo- 

ration's  nontaxable  stock. 

In  view  of  Const,  art  12,  if  1-S,  7,  17, 

where  the  capital  stock  of  a  bank  and  trust 

company  was  represented  by  property  within 

the  state  subject  to  taxation,  if  it  be  a  fact  that 

such  property  was  not  assessed  for  that  year. 


bank's  ofRcers  to  give  Information  for  as- 
sessment under  penalty,  the  bank  Is  not  es- 
topped thereby  from  queetloning  an  invalid 
tax. 

Where  a  bank  .and  trust  company's  stock 
was  wrongfully  assessed  under  Iaws  1915,.  e. 
31,  which  was  unconstitutional,  and  was  re- 
pealed by  Laws  1921,  c.  81,  the  bank  is  not 
estopped  to  contest  validity  of  the  tax  l>ecause 
it  furnished  the  assessor  with  the  information 
on  which  the  assessment  was  made,  in  view  of 
the  statutory  penalty  for  failure  to  give  such 
information. 

3.  Constitutional  law  $=>43(l)— Bank  sot  es- 
topped to  question  validity  of  tax  under  !■• 
vaiM  law  because  Its  oflleer  advised  assess- 
msnt. 
Tbe  fact  that  a  bank's  officer  may  have  been 
mistaken  as,  to  the  validity  of  a  statute  when 
advising  the  assessor  to  assess  its  stock  does 
not  estop  the  bank  to  question  tbe  validity  of 
the  tax  assessed  under  Laws  1915,  c.  31,  which 
has  been  declared  unconstitutional. 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  W.  H.  Poorman,  Judge. 

Action  by  the  Union  Bank  &  Trust  Com- 
pany of  Helena,  Mont.,,  against  W.  A.  Moore, 
County  Treasurer  of  Lewis  and  Clark  Coun- 
ty, to  recover  a  tax  on  plaintifTs  stock  paid 
under  protest  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

W.  D.  Rankin,  Atty.  Gen.,  J.  R.  Wine,  Co. 
Atty.,  and  Hugh  B.  Adair,  Asst.  Ca  Atty.. 
all  of  Helena,  for  appellant 

Ounn,  Rascb  &  Hall,  of  Helena,  for  re- 
sixmdent 

HOLLOW  AT,  J.  In  1918  the  assessor  of 
Lewis  and  Clark  county,  acting  pursuant  to 
tbe  provisions  of  chapter  31,  Laws  of  1916, 
assessed  to  tbe  Union  Bank  &  Trust  Com- 
pany tbe  shares  of  stock  of  tbe  bank  owned 
by  its  several  stockholders.  Tbe  bank  paid 
the  tax  thereon  under  protest,  and  brought 
tbis  action  to  recorer  tbe  amount.  Tbe  trial 
court  rendered  judgment  in  favor  of  tbe 
plaintiff,  and  defendant  appealed. 

The  first  section  of  chapter  31  above  was 
declared  to  be  unconstitutional  in  Dennis  v. 
First  National  Bank,  55  Mont  448,  178  Pac. 
680,  and  the  entire  act  was  repealed  by  tbe 
Seventeenth  Legislative  Assembly  (chapter 
81,  Laws  of  1921),  so  that  consideration  of 
tbe  act  is  necessary  only  so  far  as  It  reflects 
upon  tbe  right  of  tbe  county  to  retain  the 
tax  collected. 

[1]  The  intention  of  the  Legislature  in  en- 
acting tbe  statute  is  maae  apparent  by  the 
language  employed.  Tbe  purpose  was  to 
simplify  the  assessment  of  bank  property 
and  devise  a  convenient  meabs  for  collecting 
the  tax,  but  the  lawmakers  overlooked  the 
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fact  that  the  entire  scheme  ran  counter  to 
express  provlBlons  of  the  state  Constitution. 
The  defect  In  the  act  so  far  as  It  related  to 
the  assessment  of  real  property  was  pointed 
out  in  Dennis  v.  Urst  National  Bank,  above. 
The  act  undertook  to  substitute  the  capital 
stock  -of  the  bank  for  the  personal  property 
belonging  to  the  bank  as.  the  basis  for  as- 
sessment Article  12  of  our  Constitution 
deals  with  the  subject  "Revenue  and  Taxa- 
tion." Section  1  requires  the  Legislature  to 
provide  regulations  which  shall  secure  a  Just 
valuation  for  taxation  of  all  property  except 
that  otherwise  specifically  mentioned.  Sec- 
tion 2  enumerates  the  property  absolutely 
exempt  from  taxation  and  the  other  proper- 
ty which  may  be  made  exempt ;  and  section 
3  provides  for  the  taxation  of  mining  prop- 
erties and  the  net  proceeds  of  mines.  Sec- 
tion 7  provides: 

"The  power  to  tax  corporations  pr  corporate 
property  shall  never  be  relinquished  or  sna- 
pended,  and  all  corporations  in  this  state,  or 
doing  business  therein  shall  be  aabject  to  tax- 
ation for  state,  county,  school,  municipal  and 
other  purposes,  on  real  and  personal  property 
owned  or  osed  by  them  and  not  by  this  Con- 
atitntion  exempted  from  taxation." 

Section  17  defines  the  term  "property"  to 
Include  moneys,  credits,  bonds,  stocks,  fran- 
chises, and  all  matters  and  things  (real,  per- 
sonal and  mixed)  capable  of  private  owner- 
ship, and  then  continues: 

"But  this  shall  not  be  construed  so  as  to  au- 
thorize the  taxation  of  the  stocks  of  any  com- 
pany or  corporation  when  the  property  of  such 
company  or  corporation  represented  by  such 
stocks  is  within  the  state  and  has  been  taxed." 

Section  7  prohibited  the  Legislature  from 
exempting  the  i)er8onal  property  of  a  bank 
from  taxation,  and  section  17  forbade  the 
taxation  of  the  capital  stock  when  the  prop- 
erty represented  by  such  stock  Is  within  the 
state  and  liable  to  taxation.  This  subject 
•vas  considered  folly  in  the  case  of  Daly 
Bank  &  Trust  Co.  v.  Board  of  Commissioners, 
33  Mont.  101,  81  Pac.  960,  and  further  dis- 
cussion Is  unnecessary. 

[2, 3]  It  appears  from  the  record  that  the 
capital  stock  of  the  Union  Bank  &  Trust 
Company  was  represented  by  property  with- 
in this  state  subject  to  taxation,  and  the 
fact.  If  It  be  a  fact,  that  such  property  was 
not  assessed  for  the  year  1918  could  not  Jus- 
tify the  assessment  of  other  property  not 
liable  to  taxation.  Clark  v.  Maher,  34  Mont. 
391,  87  Pac.  272.  But  counsel  for  aiq>ellant 
Insist  that,  since  the  ofilcers  of  the  bank  fur- 
nished to  the  assessor  the  information  upon 
which  the  assessment  was  made  as  it  was 
made,  the  bank  la  estopped  to  contest  the 
validity  of  the  tax.  The  information  was 
famished  under  the  provisions  of  section  3, 
c.  31,  above,  and  no  one  could  contend  se- 


riously that  It  was  not  well  within  the  power 
of  the  Legislature  to  compel  the  officers  of 
a  bank  organized  under  the  laws  of  this 
state  to  furnish  such  Information  and  to  pro- 
vide the  penalty  which  It  did  provide  for  a 
failure  to  do  so.  But  one  who  furnishes 
such  information  under  compulsion  is  not 
estopped  by  his  act.  There  is  not  any  ele- 
ment of  estoppel  present.  Again  It  is  in- 
sisted that  an  officer  of  the  Union  Bank  & 
Trust  Company  advised  the  assessor  to  as- 
sess the  stock  against  the  bank,  and  there-- 
fore  the  bank  cannot  complain ;  but  the  fact 
that  the  officer  may  have  been  mistaken  as 
to -the  validity  of  tite  statute  does  not  estop 
the  bank  to  question  the  validity  of  the  tax. 
Commercial  National  Bank  v.  Board.  168 
Iowa,  501,  160  N.  W.  704,  Ann.  Cas.  19160, 
227;  City  of  WUmlngton  v.  Rlcand,  90  Fed. 
214,  32  C.  C.  A.  580. 

The  judgment  Is  affirmed. 

Affirmed. 

BEANTLT,  O.  J.,  and  OOOPBB  and  GA- 
LEN, JX,  concur. 


STATE  V.   CARMiCHAEL.     (No.  4913.) 
(Supreme  Court  of  Montana.    Jan.  28,  1922.) 

1.  Criminal  law  «3al09l(l3)— Oo  appeal  from 
order  granting  new  trial,  motion  and  sup- 
porting  affidavits  must  be  Indudod  In  bill  of 
exoeptlons. 

Under  Bev.  Codes  1907,  H  9346,  9347,  the 
bill  of  exceptions,  on  appeal  from  an  order 
granting  a  new  trial,  before  Laws  1921,  c.  225, 
became  effeAive,  must  contain  the  motion  and 
sapporting  affidavits;  Bev.  Codes,  {  9345,  pro- 
viding that  any  of  the  orders  ennmerated  in 
sections  9341  and  9342,  including  orders  grant- 
ing or  refusing  motions  for  new  trial,  may  be 
reviewed  without  a  bill  of  exceptions,  having 
been  superseded  and  not  merely  supplemented 
by  section  9347,  the  matters  enumerated  in 
which  are  the  same  as  those  mentioned  in  sec- 
tions 9341  and  9342. 

2.  Criminal  law  <3=>II22(S)— .Instruotlons  er- 
roneously  given 'or  refused  not  reviewed  .un- 
less Incorporated  In  bill  of  exceptions. 

Under  Bev.  Codes,  g  92T1,  errors  in  giving 
or  refusing  instructionB  cannot  be  reviewed  on 
appeal,  before  Laws  1921,  c.  225,  became  effec- 
tive, unless  the  Instructions  with  the  proceed- 
ings had  are  incorporated  in  a  bill  of  excep- 
tions, even  though  they  constitute  a  part  of 
the  judgment  roll  or  technical  record;  Bev, 
Codes,  I  9345,  providing  that  they  may  be  re- 
viewed without  a  bill  of  exceptions  being  super- 
seded. 

Appeal  fr<Mn  District  Court,  Oarfleld  Coun- 
ty; Boy  £>.  Ayers,  Judge. 

Herschel  Carmlchael  was  convicted  of  an 
offense.    From  an  order  granting  defendant  a 
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new  trial,  the  State  appeals.     Appeal  dis- 
missed. 

W.  D.  Rankin,  Atty.  Gen.,  and  I*  A.  Foot, 
Asst.  Atty.  Gen.,  John  J.  Cavan,  of  Jordan, 
and  Sharpless  Walker,  of  Miles  City,  for  the 
State. 

EX  B.  Bnterllne,  of  Denver,  Colo.,  Arthur 
M.  Hengel,  of  Jordan,  Ed.  S.  Booth,  of  Bak- 
er, and  J.  O.  Huntoon,  of  Lewistown,  for 
resiwndent. 

HOLLOWAT,  J.  The  state  undertook  to 
appeal  from  an  order  granting  the  defendant 
a  new  trial,  but  failed  to  have  the  proper  rec- 
ord prepared,  and  a  motion  to  dismiss  the  ap- 
peal has  been  Interposed. 

The  motion  for  a  new  tilal  was  pfesented 
to  the  lowei'  court  upon  a  bill  of  exceptions 
and  upon  numerous  afiBdavlts  relating  prln- 
rlpally  to  alleged  misconduct  on  the  part  of 
one  at  the  Jurors.  After  the  motion  was 
granted,  the  state  gave  notice  of  appeal,  but 
failed  to  have  the  affidavits  Incorporated  In 
a  UU  of  exceptions,  and  defendant  insists 
that  the  order  cannot  be  reviewed  for  the 
reason  that  this  court  does  not  have  before  It 
the  record  upon  which  the  order  was  made. 

[1]  The  state  relies  upon  the  provisions  of 
section  9346,  Bevlsed  Codes,  but  unfortunate- 
ly for  It  that  section  was  superseded  com- 
pletely long  prior  to  the  time  when  this  cause 
of  action  aros&  Sections  0339  to  9346,  In- 
clusive, were  enacted  in  1895,  and  constitute, 
respectively,  sections  2170  to  2176  of  Penal 
Code  1896.  Section  2176,  Penal  Code  (section 
9S45,  Rov.  Codes)  contained  two  distinct  pro- 
visions, each  relating  to  appellate  procedure 
la  criminal  cases.  The  second  one  was  to  the 
effect  that  any  of  the  orders  enumerated  In 
sections  2172  and  2173,  Penal  Code  (sections 
9341  and  9342,  Bev.  Codes)  might  be  reviewed 
on  appeal  without  a  bill  of  exertions,  and 
am<ng  the  orders  mentioned  was  an  order 
granting  or  refusing  a  motion  for  a  new 
trial. 

In  1903  the  Legislature  enacted  chapter  34, 
Laws  of  1903,  the  purpose  of  which  was  to 
require  all  matters,  not  a  part  of  the  techni- 
cal record  as  defined  in  section  9376,  to  be 
presented  on  appeal  by  bill  of  exceptions. 
That  diapter  was  carried  forward  into  the 
Codes  of  1907  as  sections  9346  and  9347. 
The  meaning  of  section  9347  Is  too  plain  to 
admit  of  doubt.    The  language  la: 

"The  only  method  of  preserving  for  review 
by  the  Supreme  Court  on  appeal,  any  proceed- 
ing, evidence  or  matter  not  designated  by  the 
Penal  Ciode  as  part  of  the  record  on  appeal 
without  a  bill  of  ezceptioos,  shall  be  by  bill 
of  exceptions." 
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Then  follows  a  spedflc  enumeration  of  the 
matters  which  "must  be  Included  In  such  a 
bill  If  the  party  aggrieved  would  have  them 
reviewed,"  among  which  are  "motions  for 
new  trials,  together  with  the  matters  in  sup- 
port thereof,  Including  affidavits  used  there- 
on." The  matters  enumerated  are  the  iden- 
tical matters  mentioned  in  sections  2172 
(9341)  and  2173  (9342),  so  that  there  cannot 
be  any  contention  made  that  section  9347 
was  Intended  to  supplement  section  2176 
(9345);  on  the  contrary,  by  the  enactment  of 
chapter  34  above,  the  last  provision  of  sec- 
tion 2176,  Penal  Code,  was  superseded  ea- 
tlrely.  Any  other  construction  of  the  act 
would  render  the  language  of  section  9347 
meaningless. 

[2]  The  first  provision  of  section  2176,  Penal 
Ck>de,  was  to  the  effect  that  the  Instructions 
given  and  refused  might  be  reviewed  without 
a  bill  of  exceptions,  but  that  provision  like- 
wise was  superseded.  By  chapter  82,  Laws 
of  1907,  the  instructions  with  the  proceed- 
ings had  at  the  settlement  thereof  must  be  in- 
corporated in  a  bill  of  exceptions,  even, 
though  the  instructions  constitute  a  part  of 
the  judgment  roll  or  technical  record,  and,  if 
not  so  incorporated,  any  errors  in  giving  or 
refusing  Instructions  cannot  be  reviewed  by 
the  Supreme  Court  on  appeaL  Chapter  82 
above  (section  9271,  Rev.  Codes)  was  also  en- 
acted prior  to  the  revision  of  1907,  and  the 
effect  of  the  two  statutes  just  considered 
was  to  eliminate  completely  everything  con- 
tained in  section  2176,  Penal  Code,  although 
through  an  error  of  the  compiler  that  section 
was  reproduced  In  the  Revised  Ck>des  as 
though  it  was  In  full  force  and  effect. 

Our  conclusion  Is  In  harmony  with  the 
views  heretofore  expressed  in  State  v.  Stick- 
ney,  29  Mont  623,  76  Pac.  201;  State  v. 
Kremer,  34  Mont.  6,  86  Pac.  736;  and  State 
V.  Llbby  Yards  Co.,  68  Mont  444,  193  Pac. 
394.. 

Chapter  226,  Laws  of  1921,  did  not  become 
effective  until  after  the  proceedings  In  this 
action  had  been  taken,  and  Its  provisions 
have  no  application  here. 

The  record  before  us  does  not  present  the 
matters  and  things  which  were  before  the 
lower  court,  and  for  this  reason  we  are  not  in 
a  position  to  review  the  order  granting  a  new 
trial. 

The  motion  Is  sustained,  and  the  appeal  1» 
dismissed. 

Dismissed. 

BRANTLT,  C.  J.,  and  REYNOLDS,  COOP- 
ER, and  GALEN,  JJ.,  concur. 
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Ex  parte  CASELLI.    (No.  5004.) 

(SIontaDft.    In  Chambers,  before  Brantly,  C.  J. 
Jan.  24,  1822.) 

I'.  Health  ®=320— Quarantine    regulations    and 
detention    of    persona    with    dangerous    con- 
tagious diseases  without  preliminary  hearing 
authorized  under  police  power. 
The    Legislatare    under    its    police    power 
may  enact  lawa  aatborizing  the  establishment 
of  quarantine  regolatidns  and  requiring  the  de- 
tention of  persons  affected  with  contagious  dis- 
eases dangerous  to  the  public  health  without  re- 
sort to  a  preliminary  judicial  proceeding  to  de- 
termine the  character  of  the  disease  and  the 
facts  constituting  the  danger  to  public  health. 

2.  Habeas  carpus  «=>95— Legality  of  detention 
of  person  suspected  of  dangerous  contagious 
disease  may  be  inquired  into. 

While  under  Laws  1919,  c.  106,  a  health 
officer  may  detain  a  person  suspected  of  being 
affected  with  a  dangerous  contagious  disease 
without  a  hearing,  if,  after  his  arrest  such  per- 
son challenges  the  right  of  the  authorities  to 
continue  his  detention,  be  is  entitled  to  haye 
its  legality  inquired  into  upon  habeas  corpus. 

3.  Constitutional  law  <S=>255— Health  «=32l— 
Due  process  provision  not  applicabie  to  ar- 
rest or  detention  of  persons  affected  with 
dangerous  contagious  disease. 

Const.  U.  S.  Amend.  14,  and  (^onst.  Mont, 
art.  S,  H  6  and  7,  have  no  application  to  arrest 
and  detention  of  persons  suspected  of  being 
affected  with  dangerous  contagious  diseases  un- 
der Laws  1919,  c.  106. 

4.  Health  «=324— Detention  of  woman  witll 
gonorrhea  held  Justified  under  evidence. 

Detention  of  a  woman  by  health  officer  un- 
der Laws  1919,  c.  106,  on  the  ground  that  she 
was  affected  with  gonorrhea  held  justified  by 
the  evidence  until  she  should  become  cured  or 
until  she  might  safely  be  allowed  to  go  at  large. 

Applicaticm  by  Mamie  Caselll  for  a  writ 
of  habeas  corpus.  Writ  diacbarge^  and  com- 
plainant remanded. 

Rnssell,  Madeen  &  CSarke,  of  Missoula,  for 
petitioner. 

BRANTLT,  O.  3.  The  complainant  herein 
l8  beld  by  the  sheriff  of  Missoula  county  un- 
der an  order  of  the  health  officer  of  the  city 
and  cxMinty  of  Missoula  made  under  the 
quarantine  rpgulations  established  by  the 
State  Board  of  Health,  under  chapter  106  of 
the  Laws  of  the  Sixteenth  Legislative  As- 
sembly, on  the  ground  that,  according  to  the 
information  of  the  health  officer,  she  is  af- 
fected with  gonorrhea,  a  disease  declared  by 
the  statute  to  be  contagious,  communicable, 
and  therefore  dangerous  to  the  public  health. 
She  has  applied  to  me  for  a  writ  of  habeas 
corpus  to  obtain  ber  release  on  the  grounds : 
<1)  That  she  was  not  granted  a  judicial  hear- 
ing prior  to  the  time  she  was  taken  and  de- 


tained by  the  sheriff ;  and  (2)  that  the  facts 
do  not  exist  showing  that  she  is  affected  with 
the  disease  and  so  conducts  herseU  as  to  be 
dangerous  to  the  public  health. 

[1,2]  1.  CiouDsel  have  presented  briefs  in 
support  of  their  several  contentions,  but  I 
shall  not  undertake  to  enter  here  upon  an 
examinaticm  of  the  numerous  decisions  cited 
by  them.  There  Is,  perhaps,  no  authority  to 
be  found  at  this  late  day  which  denies  that 
the  Legislature,  under  its  police  power,  may 
enact  laws  authorizing  the  establishment  of 
quarantine  r^^lations  and  requiring  the  de- 
tention of  persons  affected  with  contagious 
diseases  dangerous  to  the  public  health  with- 
out resort  to  a  preliminary  judicial  pro- 
ceeding- to  determine  the  character  of  the 
disease  and  the  facts  constituting  the  danger 
to  public  health.  Under  the  statute  before 
us  the  proper  health  officer  may  issue  his 
warrant  directing  the  arrest,  without  notice, 
of  any  person  reasonably  suspected  of  having 
a  communicable  disease,  and  his  detention 
for  the  time  being  and  until  the  existence 
and  diaracter  of  the  disease  can  be  deter- 
mined ;  and.  In  case  his  course  of  conduct  or 
condition  is  such,  in  the  judgment  of  the 
health  officer,  as  to  render  it  necessary  to 
protect  the  public  health,  to  isolate  such  per- 
son until  he  recovers  from  the  disease  or 
until  he  may  be  released  without  further  dan- 
ger to  the  public.  If,  however,  after  his 
arrest,  such  pers<»i  challenges  the  right  of 
the  authorities  to  continue  his  detention,  he 
is  entitled  to  have  its  legality  inquired  into 
upon  habeas  corpus.  The  existence  of  the 
power  of  the  health  officer  to  detain  any  one 
rests  upon  the  existence  of  the  facts  making 
such  detention  necessary.  The  law  does  not 
deprive  any  citizen  of  the  right  to  be  heard 
on  this  question,  but  he  is  not  entitled  to  a 
hearing  in  the  first  instance. 

"The  detention  of  persons  affected  with  or 
suspected  of  contagious  disease  in  quarantine 
presents  .one  of  the  cases  where  the  police  pow- 
er is  literally  the  law  of  self-defense — a  para- 
mount necessity."  Frennd's  Police  Power,  | 
446. 

[3]  If  the  contention  of  counsel  for  the 
complainant  should  be  upheld,  this  law  of 
self-defense — necessity — would  be  rendered 
entirely  inoperative  while  the  judicial  pro- 
ceeding would  be  iu  progress.  In  my  opin- 
ion, the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  and  sections  6 
and  7  of  article  3  of  the  Constitution  of  the 
state  of  Montana,  relied  on  by  complainant's 
counsel,  have  no  application  to  this  class  of 
cases.  I  cannot  conclude  that  the  makers  of - 
the  two  Constitutions  ever  contemplated  a 
situation  where  a  state  would  be  rendered 
powerless  to  protect  Itself  by  prompt  and 
speedy  action  from  the  spread  of  a  contagion 
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wbich  by  neglect  might  reach  to  and  affect 
any  considerable  number  of  people  In  a  com- 
munity. 

2.  Counsel  for  the  state  insists  that  the 
finding  of  the  county  health  oflBcer  in  such  a 
case  declaring  that  the  detained  citizen  is 
afflicted  with  a  contagions  disease,  and  is 
therefore  dangerous  to  tbe  public  health,  is 
conclusive  and  not  subject  to  review  by  the 
courts.  There  is  some  conflict  of  authority 
on  this  subject,  but  the  great  weight  of  ih 
supports  the  rule  stated  at  the  outset  of  the 
opinion,  namely,  that  the  law  does  not  tol- 
erate the  arrest  and  detention  of  any  citizen 
without  the  right  to  challenge  tlie  existence 
of  the  facts  upon  wliich  he  Is  held. 

[4]  The  facts  introduced  at  the  hearing  es- 
tablished clearly  that  the  complainant  is  af- 
fected with  gonorrhea.  This  was  ascer- 
tained by  scientific  means  by  the  bacteriolo- 
gist employed  by  the  State  Board  of  Health 
upon  the  application  of  the  health  officer 
of  Missoula  coimty.  The  only  uncertainty 
I  encounter  upon  the  whole  case  Is  wheth- 
er tbe  complainant,  in  her  present  condition, 
would,  in  fact,  be  dangerous  to  tbe  health  of 
the  community  in  which  she  lives  if  she  were 
allowed  to  go  at  large.  The  testimony  is  not 
satisfactory,  but  it  does  disclose  circumstanc- 
es which  Justify  the  inference  that  the  com- 
plainant, within  a  comparatively  short  time 
prior  to  her  arrest,  had  been  plying  her  trade 
of  prostitute;  that  at  one  time  during  the 
past  year  she  was  found  by  the  police  oc- 
cupying the  same  bed  with  a  man  other  than 
her  husband  at  a  place  which  bears  ill  re- 
pute; that  she  has  been  found  in  the  same 
place  at  other  times  since ;  that  she  has  been 
a  constant  associate  of  other  prostitutes; 
and  that  she  has  recently  been  found  upon 
tbe  streets  of  the  city  of  Missoula  at  all  times 
of  tbe  night  at  places  where  women  not  en- 
gaged in  prostitution  wonld  not  tinder  any 
circumstances  be  found.  Upon  this  evidence 
I  am  constrained  to  the  conclusion  that  the 
health  officer  was  Justified  in  directing  her 
detention  until  she  shall  become  cured  or  un- 
til she  may  be  safely  allowed  to  go  at  large. 

I  therefor  discbarge  the  writ  and  remand 
the  complainant  to  tbe  custody  of  tbe  sheriff, 
to  be  held  by  him  until  she  may  be  released 
according  to  law. 


LUTHER  V.  LEE  ttt  al.     (No.  4575.) 

(Sapreme  Court  of  Montana.    Jan.  23,  1922.) 

I.  Chattel  mortBauea  ®=92I9 — MortBagee,  con- 
senting to  sale,  waives  lien. 
A  mortgagee,  who  expressly  or  impliedly 
consents  to  a  sale  of  the  mortgaged  property, 
waives  his  lien,  and  tbe  purchaser  takes  tlie 
title  free  from  the  mortgage,  irrespective  of 


whether  he  knew  that  the  mortgage  existed 
or  that  such  consent  had  been  given,  nor  is  the 
mortgagee's  want  of  knowledge  that  a  sale  has 
been  made  material,  if  he  gave  tbe  mortgagor 
general  authority  to  sell. 

2.  Chattel  mortnages  «=»2I  9— Assignee  with 
knowledge  of  facts  cannot  complain  of  sale 
by  mortgagor. 

An  assignee  of  a  mortgage  on  an  auto- 
mobile, which  the  mortgagor  retained  posses- 
sion of  and  sold,  }n  the  course  of  his  business, 
without  specific  consent  of  or  accounting  to  the 
mortgagee,  is  in  no  position  to  complain  of  the 
sale,  where  both  he  and  the  mortgagee  had  ac- 
tual knowledge  of  the  facts,  although  the  mort- 
gage was  presumptively  fraudulent  as  to  cred- 
itors. 

3.  Replevin  ®s»70— Actual  damage  cannot  ex- 
ceed reasonalile  value  of  use  of  automobile 
from  date  of  seizure  to  time  of  trial,  In  ab- 
sence of  claim  of  physical  damage. 

In  claim  and  delivery  to  recover  an  au>' 
tomobile,  where  it  is  not  claimed  that  the  car 
was  damaged  while  in  defendant's  possession, 
plaintifiTs  actual  damage  cannot  exceed  the  rea- 
sonable value  of  its  use  from  the  date  of  seiz- 
ure to  the  time  of  triaL 

4.  Damages  €=>I5 1— General  allegation  of  op- 
pression sufficient  to  warrant  punitive  dam- 
ages. 

Under  Bev.  Codes,  $  6047,  authoriaing  pu- 
nitive damages  where  defendant  has  been  guilty 
of  oppression,  a  general  allegation  that  tbe 
acts  complained  of  were  done  oppressively  is 
sufficient  to  warrant  recovery  of  such  damages 
if  sustained  by  tbe  evidence. 

5.  Damages  «=>9I  (I)— Exemplary  damages  not 
reooveraMe,  In  absance  of  proof  of  guilty  In- 
tent. 

Under  Rev.  Codes,  |  6047,  authorizing  pu- 
nitive damages  where  defendant  has  been 
guilty  of  oppression,  an  award  of  exemplary 
damages  is  not  warranted,  in  absence  of  proof 
of  guilty  intent. 

9.  Appeal  and  error  «s>l  1 72(5)— Where  puni- 
tive damages  not  warranted  and  Impossible 
to  dstermlns  amount  Intended  as  compensa- 
tory damages,  Judgment  reversed. 
"Where  the  jury  were  not  warranted  in  as- 
sessing punitive  damages,  and  it  is  impossible 
to  determine  from  the  verdict  the  amount  in- 
tended as  compensatory  damages,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for 
new  trial. 

Appeal  from  District  Court,  Big  Horn 
County;  Charles  A.  Taylor,  Judge. 

Action  by  John  Luther  against  Walter  O. 
Lee  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Beversed  and  re- 
manded. 

Guinn  &  Maddoz,  of  Hardin,  and  Mclntlre 
&  Murphy,  of  Helena,  for  appellants. 

H.  W.  Bunston,  of  Hardin,  E.  B.  Bnterllne, 
of  Denver,  Colo.,  and  a  F.  GUlette,  of  Har- 
din, for  respondent 
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OAIiEIN,  J.  This  is  an  action  in  claim  and 
delivery  for  the  recovery  of  a  certain  Ford 
Touring  car  of  the  admitted  value  of  $500. 
The  car  was  taken  from  plaintiff's  posses- 
sion on  April  9,  1918,  by  a  deputy  sheriff  of 
Big  Horn  county,  on  instruction  from  the 
defendant  sheriff,  pursuant  to  the  terms  of 
a  certain  chattel  mortgage  covering,  with 
others,  the  Ford  In  controversy,  executed  by 
one  Thomas  C.  Smith  as  mortgagor,  to  the 
Stockmen's  National  Bank  of  Hardin,  which 
mortgage,  after  the  maturity  of  the  principal 
obligation,  was  transferred  and  assigned  to 
the  defendant  Walter  O.  Lee,  and  was  his 
property  at  the  time  the  car  was  seized. 

On  commencement  of  this  action,  April  20, 
1918,  the  plaintiff  furnished  the  coroner  with 
a  satisfactory  bond  on  redelivery  of  the  car, 
and  It  was  by  the  eoroa&e  returned  to  the 
plaintiff  on  April  25,  1918.  The  complaint 
aUeges  that  the  defendant  "did  willfully, 
wantonly,  oppressively,  and  wrongfully  take 
said  automobile  firom  the  possession  of  the 
plaintiff;  that  ever  since  said  taking  the  said 
defendants  have  willfully,  wantonly,  oppres- 
sively, and  wrongfully  detained,  and  do  now 
willfully,  wantonly,  oppressively,  and  wrong- 
fully detain  said  antomobile  from  the  pos- 
session of  this  plaintiff,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $500."  The  prayer  is 
for  the  recovery  <tf  the  possession  of  the  car, 
or  for  $S00,  its  value,  "together  with  the  sum 
of  $500,  his  damages  sustained  by  reason  of 
the  unlawful  taking  and  holding  of  the  said 
car,"  and  for  costs. 

The  defendants  pleaded  by  way  of  Justi- 
fication that  the  car  was  covered  by  d>attel 
mortgage  ttom  the  plalntlfTs  roidor,  Thom- 
as O.  Smith,  the  assignment  of  the  mortgage 
to  the  defendant  Lee^  Its  nonsatisfaction, 
breach  of  its  terms,  and  instructions  given 
to  the  sheriff  in  accord  with  its  provisions 
to  take  possession  of  the  car  and  sell  the 
same,  and  that  the  car  was  taken  in  peace- 
able manner  according  to  such  directions. 
The  answer  contains  prayer  for  the  retom  of 
the  car  or  Its  value,  $500. 

The  reply  admits  the  existence  of  the  chat- 
tel mortgage,  the  inclusion  of  the  car  in  ques- 
tion therein,  and  that  it  was  taken  from  the 
plaiuUfi^'s  possession  by  the  defendant  sher- 
iff in  pursuance  of  instructions  of  the  de- 
fendant Lee.  Upon  issue  Joined,  the  case 
was  tried  to  the  court  with  a  Jury,  and  re- 
sulted in  a  verdict  finding  "the  issues  gener- 
ally for  the  plaintiff,"  and  asses.<;ing  his 
damages  in  the  sum  of  $500,  upon  which 
Judgment  was  made  and  entered.  The  appeal 
is  from  the  Judgment  and  order  overruling 
defendants'  motion  for  a  new  trial. 

Several  errors  are  assigned,  all  of  which 
save  the  last  two  relate  exclusively  to  in- 
structions to  the  Jury  given  or  refused.  The 
last  two  go  to  the  entry  of  the  Judgment  and 
the  order  of  the  court  denying  d^endants' 
motion  for  a  new  trIaL 


It  Is  our  opinion  that  the  question  raised 
by  the  order  denying  defendants'  motion  for 
a  new  trial,  involving  the  sufficiency  of  the 
evidence  to  Justify  the  verdict,  and  instruc-- 
tion  No.  12,  given  by  the  court  to  the  Jury 
on  the  subject  of  exemplary  damages,  are  de- 
terminative of  the  case.  That  instmction 
reads: 

"You  are  instructed  that  if  yon  find  for  the 
plaintiff,  you  may  assess  as  his  actaal  damages, 
if  any  he  sustained,  the  reasonable  value  of 
the  use  of  the  property  in  controversy,  from 
the  date  it  was  taken  by  the  defendants,  to 
the  time  that  the  plaintiff  regained  possession 
thereof,  and  in  determining  such  reasonable 
value  you  may  take  into  consideration  the 
amount  for  which  such  property  could  be  hired, 
for  the  time  it  was  detained  from  the  posses- 
sion of  the  plaintiff,  and  in  addition  to  soch 
actaal  damages,  if  any  you  should  find,  yoa 
may  also  add  exemplary  damages  thereto  if 
you  should  find  from  the  evidence  that  defend- 
ants have  been  guilty  of  oppression." 

There  is  no  conflict  in  the  evidence  as  to 
the  manner  of  taking  the  Ford  from  plain- 
tiff's possession.  Plaintiff  bought  the  car  in 
the  usual  course  of  trade  from  Thomas  C. 
Smith,  paying  therefor  $430,  without  actjjal 
knowledge  of  tlie  fact  that  It  was  covered 
by  chattel  mortgage.  It  was  taken  from 
plaintifTs  possession  peaceably,  by  the  dep- 
uty sheriff,  on  exhibition  of  a  certified  copy 
of  the  mortgage  and  explanation  made  of 
his  mission  and  purpose.  |t  was  retained  by 
the  defendant  sheriff  for  a  period  of  16  days 
before  redelivery  to  the  plaintiff  in  conse- 
quence of  this  action;  the  sheriff  being 
about  to  make  sale  of  it  under  the  terms  of 
the  mortgage. 

[1]  Where  the  mortgagee  expressly  or  Ini- 
pliedly  consents  to  a  sale  of  mortgaged  prop- 
erty of  the  mortgagor,  he  thereby  waives  his 
lien,  and  the  purdiaser  takes  the  title  free 
from  the  mortgage,  whether  the  latter  knew 
of  the  existence  of  the  mortgage  or  not,  and 
notwithstanding  the  lack  of  knowledge  on  the 
part  of  the  purchaser  that  such  a  consent 
had  been  given.  O.  J.  G24.  Want  of  knowl- 
edge on  the  part  of  the  mortgagee  that  sale 
has  been  made  Is  immaterial  if  be  gave  the 
mortgagor  general  authority  to  sell  the  mort- 
gaged property.    Pratt  v.  Maynard,  116  Mass. 

[2]  The  mortgage  Is  good  as  between  the 
parties.  Such  a  chattel  mortgage  may  be 
considered  presumptively  fraudulent  as  to 
creditors,  in  view  of  the  mortgagor's  reten- 
tion of  the  property  and  sale  of  goods  cover- 
ed thereby  In  the  coarse  of  business,  with- 
out specific  consent  thereto  or  accounting  to 
the  mortgagee.  Schwab  v.  Owens,  10  Mont 
381,  25  Pac.  1049;  Rocheleau  v.  Boyle,  11 
Mont  451,  28  Pac.  872;  HeUbronner  v.  Lloyd, 
17  Mont.  299,  42  Paa  853.  Yet  th«»  mortga- 
gee, as  between  the  mortgagor  and  himself, 
or  his  assignee,  with  actual  knowledge  ot  the 
facta,  la  in  no  position  to  oomplaln. 
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7%e  defendant  ILee,  as  assignee  of  the 
mortgage,  stood  in  no  position  legally  differ- 
ent than  the  original  mortgagee,  the  Stock- 
men's National  Bank,  for  he  was  a  director 
of  that  bank,  knew  ot  the  mortgage  and  the 
methods  pursued  by  Smith  In  the  receipt, 
payment  for,  and  sale  of  automobiles  in  the 
course  of  business.  Lee  owned  the  building 
wherein  Smith  conducted  his  garage  and  au- 
tomobile business.  Smith  leasing  the  same 
as  a  tenant  ttom  Liee;  Lee  induced  Smith 
to  transact  his  business  with  the  Stockmen's 
National  Bank  In  preference  to  the  First  Na- 
tional Bank,  knowing  his  business  methods; 
Lee  independently  had  advanced  money  to 
Smith  to  unload  automobiles  for  use  in  his 
business;  had  frequently  been  In  and  around 
Smith's  place  of  business,  and  helped  the  lat- 
ter In  the  consummation  of  automobile  sales; 
had  discussed  Smith's  financial  condition 
with  the  cashier  of  the  Stockmen's  National 
bank,  and  had  himself  made  purchase  of  a 
Buick  car  covered  by  chatty  mortgage  to 
the  bank,  for  which  he  gave  Smith  a  credit  of 
$600  on  account  of  i&it  of  the  garage  and 
$700  by  check,  which  check  was  deposited  by 
Smith  with  the  bank  in  the  regular  course  of 
business. 

[3]  It  is  not  claimed,  nor  is  there  any  ev- 
idence to  show,  that  the  car  was  in  any  way 
damaged  or  Injured  while  it  was  in  i>osses- 
slon  of  the  defendants,  and  plaintiffs  actual 
damage  could  not  have  exceeded  the  reason- 
able value  of  its  use  from  the  date  of  seizure 
tq  the  time  of  trial.  Hammond  v.  Thompson, 
54  Mont  611,  173  Pac.  229.  The  highest  val- 
ue placed  upon  its  use  by  the  plaintUTs  wit- 
nesses was  $10  per  day,  or  a  total  maximum 
of  (160,  had  the  plaintiff  had  use  for  the  car 
every  day  he  was  deiwived  of  It 

[4]  The  complaint  alleges  the  taking  of 
the  Ford  "oppressively,"  and  this  allegation, 
if  proven,  should  warrant  punitive  damages 
without  the  necessity  of  claiming  the  same  eo 
nomine  in  the  complaint.  Martin  v.  Corscad- 
den,  34  Mont  306,  322,  86  Pac.  33. 

No  specific  allegation  is  required,  and  we 
think  that  the  general  allegation  that  the 
acts  complained  of  were  done  "oppressively" 
sufficient  to  warrant  the  recovery  of  such 
damages  if  sustained  by  the  evidracei  17  O. 
J.  1006. 

The  statute  (section  6047  of  the  Revised 
Codes  of  1907)  provides: 

"In  any  action  for  a  breach  of  an  obligation 

not  arising  from  contract,  where  tbe  defendant 
has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  tbe  jury,  in  addition  to  the 
actual  damages,  may  give  damages  for  the  sake 
of  example,  and  by  way  of  punishing  the  de- 
fendant" 

tl]  A  guilty  Intent  on  the  part  of  the  de- 
fendants Is  an  essential  to  charge  them  with 
exemplary  damages,  and  in  this  case,  In  ab- 
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senoe  of  proof  of  oppression,  the  award  there- 
of is  not  warranted.    17  C.  3.  983. 

"While  every  legal  wrong  entitles  the  party 
injured  to  recover  damages  sufScient  to  com- 
pensate for  the  injury  inflicted,  not  every  legal 
wrong  entities  the  injured  party  to  recover 
exemplary  damages.  To  warrant  the  recovery 
of  such  damages  the  act  complained  of  must  not 
only  be  unlawful,  but  must  also  partake  some- 
what of  a  criminal  or  wanton  nature.  And  so 
it  is  an  almost  universally  recognized  rule  that 
such  damages  may  be  recovered  in  cases,  and 
only  in  such  cases,  wherf  the  wrongful  act 
complained  of  is  characterized  by  some  such 
circumstances  of  aggravation  as  willfulness, 
wantonness,  malice,  oppression,  brutality,  in- 
sult recklessness,  gross  negligence,  or  gross 
fraud  on  the  part  of  the  defendant"  6  B.  C. 
L.iS86,  68& 

[I]  From  the  evidence  in  the  case  the  Jury 
were  not  warranted  in  assessing  punitive 
damages  (De  Celles  r.  Casey,  48  Mont  668, 
139  Pac.  586),  nor  was  there  reason  for  the 
court  instructing  the  jury  with  respect  there- 
to. Upon  no  theory  were  exemplary  damag- 
es authorized,  and,  as  it  is  impossible  to  de- 
termine from  the  verdict  the  amount  which 
the  jury  intended  to  allow  as  compensatory 
damages,  the  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

BRANTT.T,  0.  J.,  and  REYNOLDS,  COOP- 
ER, and  HOLLOWAY,  JJ.,  concur. 


FOLSOM  V.  FiSCO  at  al.    (No.  4588.) 

(Supreme  Court  of  Montana.    Jan.  27,  1922.) 

1.  False  imprisonment  ®=37(3)— Imprisonment 
for  failure  to  furnish  pesos  bond  held  not 
Justified  by  process. 

Under  Rev.  Ciodes,  |  8947,  authorizing  a 
justice  of  the  peace  to  commit  a  defendant  fail- 
ing to  furnish  bond  to  keep  the  peace  provided 
for  by  section  8946,  an  order  requiring  de- 
fendant to  famish  security  in  specified  amount 
or  be  committed  to  jail,  without  stating  that 
defendant  has  failed  to  give  the  required  se- 
curity and  without  being  directed  to  tbe  shcrifC 
as  required  by  section  9094,  is  not  regular  on 
its  face  witliin  section  3024,  and  iiffords  no 
protection  to  a  sheriff  acting  under  it  in  im- 
prisoning defendant. 

2.  False  Imprisonmeat  «=s2&— Evidencs  of  oth- 
er prooeediags  under  which  plaintiff  was  im* 
prisoned  held  prejudicial  error. 

In  an  action  for  unlawful  imprisonment 
under  an  irregular  order  of  justice  of  the  peace 
requiring  plaintiff  to  ftirnish  bond  to  keep  the 
peace,  or  be  committed,  tbe  admission  in  evi- 
dence of  entries  in  the  justice's  docket  of  prior 
proceedings  under  which  plaintiff  was  impris- 
oned for  failure  to  furnish  bond  to  keep  ths 
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peace  held  error  prejadidal  to  Us  snbstantial 
rights. 
Commissioner's  Opinion. 

Appeal  from  District  Court,  MusselsheU 
County;   George  P.  Jones,  Judge. 

Action  by  J.  B.  Folsom  against  Zelma  Viola 
Fisco,  executrix  of  ttie  last  will  and  testa- 
ment of  J.  L.  Fisco,  deceased,  and  another. 
Verdict  and  Judgment  for  defendants,  and 
from  an  order  granting  plaiutiS's  motion 
for  a  new  trial,  defendants  appeal.    Affirmed. 

Jelfries  &  McNaught,  of  Roundup,  for  ap- 
pellants. 

W.  A.  Pennington,  of  Roundup,  for  re- 
spondent 

HORtSKY,  O.  Since  the  trial  of  this  action 
in  the  district  court  the  defendant  J.  L.  Fisco, 
sheriff,  has  died,  and  Zelma  Viola  Fisco,  as 
execntrix  of  the  last  will  and  testament  of 
J.  Ifc  Fisco,  deceased,  has  been  substituted 
as  a  party  defendant  in  his  stead. 

This  action  is  for  damages  for  false  im- 
prisonment and  grew  out  of  the  following 
fbcts:  On  October  22,  1914,  the  plaintiff, 
3.  B.  Folsom,  after  a  hearing  had  before 
one  O.  R.  McVay,  a  Justice  of  the  peace  of 
Roundup  township,  Musselshell  county, 
Mont.,  was  ordered  by  the  Justice  to  give 
bond  to  the  state  of  Montana  in  the  sum 
of  1500  to  keep  the  peace.  Plaintiff  failed 
to  furnish  the  bond  and  was  committed  to 
the  custody  of  the  defendant  J.  !>.  Fisco, 
sheriff  of  said  county,  under  and  by  virtue 
of  a  commltmoit  issued  out  of  said  Justice 
court 

Plaintiff  was  held  by  the  sheriff  and  im- 
prisoned in  the  county  Jail  of  said  county 
for  a  period  of  one  year  from  the  date  of  the 
commitment  On  Octol>er  21,  1915,  one  Her- 
man S.  Bruce,  who  succeeded  McVay  as 
justice  of  the  peace,  made  the  following  or- 
der, which  was  placed  in  the  hands  of  the 
defendant  J.  L.  Fisco: 

"In  the  Justice  Court  of  Roundup  Townsliip, 

Before  Herman  S.  Bruce,  Justice 

of  the  Peace. 

"State  of  Montana,  County  of  MusselaheU— ss.: 

State  of  Montana,  Plaintiff,  t.  J.  B.  Folsom, 
Defendant.    Order. 

"Complaint  having  been  made  before  me  this 
2lBt  day  of  October,  A.  D.  1915,  by  Washbnm 
B.  Folsom  and  affidavit  filed  that  he  believes 
that  one  J.  B.  Folsom  intends  to  do  liim  barm, 
and  that  said  J.  B.  Folsom  has  the  power  so  to 
do  and  has  threatened  so  to  do,  and  it  appear- 
ing  to  this  court  that  an  order  was  heretofore 
made  by  Hon.  O.  B.  McVay  holding  the  defend- 
ant J.  B.  Folsom,  under  bonds  to  keep  the 
pence  in  the  sum  of  five  hundred  dollars  ($500), 
and  that  the  order  for  such  bonds  was  made 
upon  due  and  gnfficient  showing  that  the  de- 
fendant should  be  held  under  such  bonds; 

"Wherefore,  complaint  having  been  filed  in 
this  court  and  application  having  been  made 
by  the  complainant  Washburn  B.  Folsom,  pray- 
ing tliat  the  defendant  named  herein,  be  re- 


quired to  give  a  bond  to  keep  the  peace  to- 
ward the  stale  of  Montana  'and  towards  the 
complainant,  Washburn  B.  Folsom,  in  particu- 
lar,  and   sufficient   cause   having  been  shown: 

"Therefore,  it  is  hereby  ordered  and  adjudg- 
ed that  the  defendant,  J.  B.  Folsom,  be  requir- 
ed to  give  bonds  in  the  sum  fit  five  hundred 
($500)  dollars  to  keep  the  peace  towards  the 
state  of  Montana  and  the  complainant.  Wash- 
burn B.  Folsom,  in  particular,  and,  failing  to 
give  such  bonds,  he  be  confined  in  the  county 
jail  of  Musselshell  county  until  such  bonds  are 
given,  not  to  exceed  one  year. 

"Done  this  21st  day  of  October,  A.  D.  1915. 

"Herman  S.  Bruce,  Justice  of  the  Peace." 

Under  this  order  the  defendant  J.  L.  Fisco 
held  the  plaintiff  in  bis  custody  and  in  the 
county  jail  of  Musselshell  county  until  Sep- 
tember 16, 1916,  on  which  day  he  was  brought 
before  the  district  Judge  of  said  county  under 
a  writ  of  habeas  corpus  and  by  an  order  duly 
made  on  that  day  was  released  from  custody. 

Thereafter  the  present  action  was  Insti- 
tuted by  the  plaintiff  against  the  defendant 
J.  L.  Fisco  and  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  a  corporation,  surety  on 
bis  official  bond  as  sheriff  of  Musselshell 
county,  to  recover  damages  for  the  unlawful 
detention  of  the  plaintiff  by  the  defendant 
J.  L.  Fisco  in  the  county  jail  of  said  county 
from  October  22,  1915,  to  September  16, 1916. 
The  defendants  filed  separate  answers.  The 
defendant  J.  L.  Fisco  by  his  separate  answer 
seeks  to  justify  the  imprisonment  of  the 
plaintiff  in  the  county  Jail  under  and  by  vir- 
tue of  the  order  quoted  above.  Issues  were 
Joined  and  a  trial  had,  which  resulted  in  a 
verdict  and  judgment  for  the  defendants. 
The  plaintiff  moved  for  a  new  trial,  which 
motion  was  by  the  trial  court  granted.  The 
defendants  have  appealed  from  the  order 
granting  plaintiff's  motion  for  a  new  trial. 

In  this  action  there  were  two  defenses 
available  to  the  defendants: 

"(1)  A  denial  of  the  imprisonment;  (2)  a 
justification  of  the  imprisonment."  Kroeger  v. 
Passmore,  36  Mont  604,  93  Pac.  805,  14  L.  R. 
A.  (N.  8.)  988. 

The  defendants  here  admitted  the  Impris- 
onment, but  sought  to  Justify  the  detention 
of  the  plaintiff  in  the  county  Jail  of  Mussel- 
shell county  by  the  defendant  J.  L.  Fisco 
under  the  order  heretofore  quoted  at  length. 

The  defendants  contend  that  it  is  a  well- 
settled  rule  that,  if  the  court  has  Jurisdiction 
over  the  subject-matter,  and  the  process  is 
regular  on  its  face,  the  officer  incurs  no  lia- 
bility in  executing  it,  regardless  of  defect-* 
in  the  proceedings  under  which  it  was  Issued, 
and  that  the  order  in  question  met  all  of 
these  essential  requirements.  The  plaintiff, 
on  the  other  hand,  claims  that  the  said  or- 
der was  Invalid  as  a  commitment  and  af- 
forded the  officer  no  justification  in  holding 
him  a  prisoner  in  the  county  Jail  for  the 
period  complained  of. 

The  role  contended  for  by  defendants  t» 
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recognized  in  this  state  as  to  sheriffs  and 
other  ministerial  otilcers  by  the  following 
statute: 

"A  sheriff,  or  other  ministerial  officer,  is  jus- 
tified in  the  execution  of  and  must  execute  all 
process  and  orders  regular  on  their  face  and 
isaned  by  competent  authority,  whatever  may 
be  the  defect  in  the  proceedings  upon  which 
they  were  issued."    Section  3024,  Bev.  Codes. 

The  issue  then  narrows  itself  down  to  the 
qnestlon:  Does  ttils  order  meet  the  require- 
ment that  process  must  be  regular  on  Its 
face  (the  Jurisdiction  of  the  Jnstice  court  not 
being  questioned),  in  view  of  the  require- 
ments of  the  provisions  of  section  8847,  Rev. 
Codes,  which  authorizes  a  Justice  of  the 
peace  to  commit  a  defendant  if  he  falls  to 
furnish  the  required  bond  to  keep  the  peace, 
and  specifies  what  facts  the  commitment 
should  contain?  If  it  does,  the  defendants 
ere  not  liable,  and  the  court  should  have  so 
Instructed  the  Jury.  If  it  does  not,  the  im- 
prisonment of  the  plaintiff  was  illegal,  and 
the  court  should  have  so  instructed  the  Jury, 
advising  them  that  the  only  question  left  for 
their  determination  was  what  damages  the 
plaintiff  had  suffered  by  reason  of  his  Im- 
prisonment. 

It  would  serve  no  useful  purpose  to  review 
all  the  sections  of  our  statutes  dealing  with 
the  question  of  security  to  keep  the  peace, 
as  only  two  sections  of  the  chapter  dealing 
with  that  subject  in  our  Codes  are  necessary 
to  be  noticed.  These  two  sections  read  as 
follows: 

"If,  however,  there  is  Just  reason  to  fear  the 
commission  of  the  offense,  the  person  complain- 
ed of  may  be  required  to  enter  into  an  under- 
taking in  snch  sum,  not  exceeding  $5,000,  as 
the  magistrate  may  direct,  with  one  or  more 
sufficient  sureties,  to  keep  the  peace  toward 
the  state,  and  particularly  toward  the  com- 
plainant. The  undertaking  is  valid  and  bind- 
ing for  one  year,  and  may,  upon  the  renewal  of 
the  complaint,  be  extended  for  a  longer  period, 
or  a  new  undertaking  may  be  required."  Sec- 
tion 8946,  Rev.   Codes. 

"If  the  undertaking  required  by  the  last  sec- 
tion is  given,  the  party  complained  of  must  be 
discharged.  If  he  does  not  give  it,  the  magis- 
trate must  commit  him  to  prison,  specifying  in 
the  warrant  the  cause  of  commitment,  the 
requirement  to  give  security,  the  amount  there- 
of, and  the  omission  to  give  the  same."  Sec- 
tion 8947,  Bev.  Codes. 

This  court,  in  the  case  of  State  v.  Kennle, 
24  Mont.  46,  60  Pac.  589,  had  this  to  say 
relative  to  the  requirements  of  the  latter 
section: 

"The  commitment  is  not  properly  before  ns 
upon  this  appeal,  but  we  will  remark  of  it,  in 
passing,  that  it  contains  all  the  recitals  requir- 
ed by  the  statute.  Upon  the  failure  to  give 
the  nndertaking,  the  magistrate  must  commit 
the  person  charged  to  prison,  specifying  in  the 
warrant  (a)  the  cause  of  commitment;  (b)  the 
requirement  to  give  aecari^;  (c)  tlie  amonat 
20iP.-24 


thereof; 
same." 


869 
and    (d)    the   omission  to   girt   tht 


See  Bradstreet  v.  Furgeson,  23  Wend.  (N. 
Y.)  638;   9  C.  J.  396. 

[1]  The  order  in  question  was  no  doubt 
the  one  contemplated  by  section  8946,  Rev. 
Codes,  and  is  for  the  information  of  the  de- 
fendant commanding  him  to  give  security  aud 
fixing  the  amount  thereof.  At  this  point  the 
defoidant  must  do  one  of  two  things — ^fur- 
nish the  required  bond  or  be  committed  to 
Jan.  But  It  goes  without  saying  that  the 
defendant  must  first  be  given  an  opportunity 
to  furnish  the  security.  If  he  fails  to  do 
so,  then  for  tbe  first  time  may  the  magistrate 
avail  himself  of  the  power  given  him  un- 
der section  8947  to  commit  the  defendant  to 
prison. 

But  it  is  contended  that  this  order  suffi- 
ciently complies  with  section  8947,  and  is 
therefore  a  valid  commitment.  Bearing  in 
mind  the  provlMons  of  the  statute  in  this 
regard,  let  us  see  how  nearly  the  order  meets 
the  requirements  of  that  section.  It  specifies 
the  requirement  to  give  bond  and  the  amount 
thereof  and  that,  in  the  event  it  is  not  forth- 
coming, the  defendant  be  committed  to  the 
county  Jail,  but  nowhere  is  it  stated  that  be 
failed  to  give  tbe  required  security,  the  very 
thing  that  must  happen  before  the  Justice 
can  exercise  the  power  lodged  in  him  to  com- 
mit the  defendant  to  Jail,  and  the  very  in- 
formation which  the  statute  requires  shall 
appear  in  the  commitment  The  sheriff  la 
presumed  to  know  that  the  omission  to  give 
security  must  be  specified  in  the  commitment, 
and  that  he  is  not  at  liberty  to  seek  this 
information  from  sources  independent  of  the 
process  under  which  he  seeks  to  Justify  the 
imprlaomnent,  as  he  would  be  obliged  to 
do  under  such  an  order  as  the  one  in  ques- 
tion. It  would  also  readily  suggest  itself, 
even  to  a  layman,  that  the  very  order  which 
exacts  the  requirement  to  give  security  could 
not  anticipate  the  breach  thereof.  Ij'urther, 
the  order  does  not  contain  any  command  or 
direction  to  the  sheriff  as  to  what  he  should 
do  under  it;  it  is  not  even  directed  to  the 
sheriff.  Section  9094,  Rev.  Codes;  People  v. 
Hagan,  170  N.  Y.  46,  62  N.  E.  1086. 

Process  whidi  discloses  on  its  face  such  a 
substantial  departure  from  the  plain  provi- 
sions of  the  statute  as  does  this  does  not 
meet  the  requirements  of  the  rule  that  pro- 
cess must  be  regular  on  its  fact,  and  affords 
no  protection  to  the  officer  acting  under  it. 
25  C.  J.  476;  Savacool  y.  Boughton,  6  Wend. 
(N.  Y.)  170,  21  Am.  Dec.  181,  and  note;  11 
B.  C.  U  795. 

Defendants  assert  that  this  court  in  the- 
case  of  State  v.  Kennle,  supra,  had  under 
consideration  an  order  in  all  material  re< 
8I)ects  similar  to  the  one  In  tbe  case  at  bar» 
which  was  held  to  be  good.  The  commitment 
in  the  Kennle  Case  recited  that  Ottway  Jack- 
son bad  been  tried  and  found  guilty  of  tbreat<- 
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enlng  to  commit  murder,  that  an  order  had 
been  made  requiring  the  said  Jackson  to 
give  bond  In  the  sum  of  $1,000  to  keep  the 
peace,  and  that  such  bond  had  not  been  given, 
and  then  contained  a  direct  command  from 
the  state  of  Montana  to  the  sheriff  to  Im- 
prison the  defendant  In  the  county  Jail — a 
very  different  document  from  the  one  In 
question. 

Giving  the  defendants  the  benefit  of  the 
observation  In  the  Kennle  Case  "that  we 
should  not  exact  too  much  technical  nicety 
from  Justices  of  the  peace,"  we  are  still  Im- 
pelled to  the  conclusion  that  the  order  in 
question  does  not  meet  the  essential  require- 
ments of  section  8947,  Rev.  Codes,  that  It 
afforded  no  protection  to  the  defendant,  J.  L. 
i!  Isco,  who  acted  under  It,  and  that  the  court 
should  have  Instructed  the  Jury  accordingly. 

[2]  Plaintiff  complains  of  other  errors  hav- 
ing been  committed  by  the  trial  court,  which 
we  need  not  consider,  as  they  wlU  not  likely 
occur  on  another  trial  of  this  cause,  but  we 
might  remark  In  passing  that  the  admission 
In  evidence  of  the  entries  In  the  Justice's 
docket  of  the  proceedings  had  In  1914,  under 
which  plaintiff  was  imprisoned  the  first  year 
for  falliire  to  furnish  a  bond  to  keep  the 
peace,  constituted  error  prejudicial  to  his 
substantial  rights. 

We  recommend  that  the  ordo;  appealed 


from  be  atUrmed. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  la  atDrmed. 


Action  \jy  the  Helena  k  livlngston  Smelt- 
ing &  Reduction  Company  and  others  against 
the  Northern  Pacific  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

C.  B.  Pew,  of  Helena,  for  appellants. 
Ounn,  Rasch  tc  Hall,  of  Helena,  for  re- 
spondent. 

RJIYNOLDS,  J.  Plaintiffs  have  appealed 
from  a  Judgment  in  favor  of  defendant,  en- 
tered after  the  sustaining  of  a  demurrer  to 
the  complaint  and  the  failure  of  plaintiffs  to 
plead  further.  The  action  was  brought  to 
recover  damages  for  the  abandonment  ,of  a 
certain  branch  railroad  and  spur  track,  and 
the  facts  In  connection  with  the  matter  can 
best  be  understood  by  a  full  statement  of 
the  allegations  of  the  complaint  and  by  lib- 
eral quotation  therefrom.  As  set  forth 
therein,  the  facts  material  to  the  considera- 
tion of  the  question  involved  in  this  case 
are: 

That  nil  the  parties  are  corporations;  that 
the  plaintiffs  are  the  owners  of  the  Alta 
mines  described  in  an  exhibit  in  the  com- 
plaint; that  the  defendant  and  its  predeces- 
sor in  interest  have  been  at  all  times  men- 
tioned in  the  c(miplalnt  and  the  defendant 
now  is  the  owner  and  operator  of  a  certain 
railroad  line  running  through  the  town  of 
East  Helena,  Lewis  and  Clark  county,  Mont. ; 
that  about  the  year  1882  there  was  a  branch 
Une  extending  from  Blast  Helena  to  Boulder, 
Mont,  which  branch  was  operated  for  the 
accommodation  of  passengers  and  other  traf- 
fic; that  during  the  year  1882  at  the  request 
of  the  then  owners  of  the  Alta  mines,  de- 
fendant's predecessor  extended  said  branch 


HELENA  A  LIVINGSTON  SMELTING  4 1®'  **»^  '^*"t  Helena-Boulder  line  from  the 
REDUCTION  CO.  •!  al.  v.  NORTHERN  ***^"'  <>'  Jefferson  upon  the  Boulder  branch 
PAC.  RY.  CO.    (No.  4579.)  to  the  town  of  Corbin,  which  was  situated 

at  the  Alta  mines,  and  on  to  the  town  of 
(Supreme  Court  of  Montana.    Jan.  SO,  1922.)  ,Wlckes,  at  which  a  smelter  belonging  to  the 

owners  of  the  Alta  mines  was  then  situated. 


I.  Railroads  ^»57— Akandonmmrt  ut  nmt  aot 

grauad  for  raeovery  of  daMagaa  by  ladlvldaal. 

Though   •   mining   company   located   on   a 

railroad  may  have  the  right  bj  maDdamns  or 


said  line  being  used  Incidentally  for  the  ac- 
commodation of  the  public,  about  a  mile  and 
a  half  of  the  track  being  laid  upon  the  prop- 


injnnction  to  compel  the  operation  of  the  ^rty  of  the  plaintiffs  and  their  predecessors 
railroad,  it  has  no  right  of  action  for  damages  ,  *»  interest,  without  any  agreement  permit- 
arising  from  abandonment  of  the  railroad  and  '  ting  the  removal  thereof ;  that  the  Alta 
the  tearing  up  of  the  track,  in  the  absence  of  mines  and  the  mills,  concentrators,  and  oth- 
an  express  contract.  er  improvements  thereon  were  located  at  the 

2.  Railraadt  «»S7^baad.aaiaat  af  raad  iMld  >''''  »'  Sorbin:  that  durtag  or  at  about  the 

aat  a  spoeial  iajary  to  aiiaa  owaor. 

A  mining  company  had  no  special  interest ,  ^ ^ 

which  would  entiOe  it  to  damages  for  ,b>ai.  ^concentntor  upon 
donment  of  a  branch  railroad  by  reason  of  the  .sP^r  was  constructed  emOrely  upon  the  Alta 
fact  that  it  had  constructed  and  maintained  a  j  property,  and  was  constructed  and  main- 
switch  track  at  its  own  expense,  though  the ,  tained  at  the  expense  of  plaintiffs  and  threir 
branch  was  constructed  specially  to  serve  sncfa  ,  predecessors  in  interest,  except  that  the  rails 
mining  company.  |  were  furnished  by  the  i»edecea8or  of  defend- 

'ant;  that  said  spur  was  constructed  without 

Appeal    from    District    Court,    Jefferson   any  agreement  pmnittlng  its  removal  by  de- 
County;  W.  A.  Caark,  Judge.  jfendant  or  Ita  predecesors ;    that  the  Alu 


year  1SS2  a  spur  line,  called  the  Alta  spur, 
was  extended  from  the  Corbin  brandi  to  the 
the    Alta    mines,    which 


•For  other  bmm  m«  i 
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epnr  and  the  portloa  of  the  Corbln  brandi 
constructed  npon  the  Alta  property  belong 
to  the  plalntiffB  and  their  predecessors  in  in- 
terest as  fixtures  and  appurtenances  to  said 
property. 

"That  said  Corbin  branch  was  constructed 
and  maintained  principally,  and  said  Alta  spur 
was  constructed  and  maintained  solely,  by  rea- 
son of  the  extension  and  operation  of  said 
Alta  property,  and  particularly  by  reason  of 
the  then  proposed  construction  of  a  concen- 
trator upon  said  property  by  the  predecessors 
in  interest  of  the  plaintiffs;  that  at  the  time 
of  the  construction  of  said  road  said  Northern 
Pacific  Railroad  Company. knew  that  the  said 
concentrator  would  be  so  constructed  by  reason 
of  the  said  construction  of  said  Corbin  branch 
and  said  Alta  spur,  and  of  the  continued  main- 
tenance of  •  connection  thereof  with  the  out- 
side world;  *  •  •  that  in  reliance  upon  the 
construetlMi  and  continued  maintenance  of  said 
Corbin  branch  and  Alta  spur,  and  of  the  con- 
tinuance of  the  connection  of  said  branch  and 
spur  with  the  main  liiie  of  said  Northern 
Pacific  Railroad,  or  with  some  other  railroad, 
establishinK  railroad  communications  between 
said  Corbin  branch  and  other  railroads  running 
through  the  state  of  Montana,  the  predecessors 
in  interest  of  these  plaintiffs  constructed  upon 
said  Alta  property  at  said  town  of  Corbin  a 
concentrator  of  great  value  and  at  great  ex- 
pense to  the  owners  of  said  Aita  property,  and 
for  workings  and  equipment  at  said  mine,  and 
spent  large  snms  of  money  in  development  and 
operating  said  mines  and  said  concentrators 
and  the  other  workings  at  and  upon  said  Alta 
property. 

"That  said  Alta  spnr  divided  into  two  spurs 
or  switches,  one  called  the  high  line  and  rnn- 
ning  above  the  said  concentrator,  which  is  sit- 
uated upon  the  slope  of  a  hill,  said  high  line 
being  used  for  the  purpose  of  conveying  ore  to 
s:aid  concentrator  for  treatment,  and  the  other 
spur  called  the  low  line  and  extending  below 
the  said  concentrator,  and  being  used  for  the 
pnrpose  of  conveying  concentrates  therefrom 
to  outside  points;  that  the  site  upon  which 
said  concentrator  is  constructed  is  particularly 
valuable  for  a  concentration  site  by  reason  of 
conditions  there  existing,  and  was  particularly 
valuable  for  such  purposes  by  reason  of  the 
existence  of  said  railroad  equipment  and  com- 
munication; that  the  plaintiffs  and  their  prede- 
cessors in  interest  are  and  at  all  the  times 
herein  mentioned  were  the  owners  of  certain 
water  rights  used  for  the  operation  of  said 
concentrator;  that  the  location  of  said  concen- 
trator at  said  point  was  particularly  convenient 
hnd  adapted  to  the  proper  use  of  said  water 
rights  in  the  operation  thereof;  that  the  loca- 
tion of  said  concentrator  at  the  particular 
point  where  the  same  is  located  is  also  par- 
ticularly convenient  for  the  working  of  the- 
ores  produced  by  the  said  Alta  mines,  as  well 
as  for  the  handling  of  customs  ores;  that 
large  quantities  of  customs  ores  have  been 
treated  in  said  concentrator  by  said  plaintiffs 
and  their  predecessors  in  interest,  and  that 
with  such  railroad  equipment  the  treatment  of 
customs  ores  would  be  extremely  profitable  to 
plaintiffs  in  the  future." 

niat  die  OorUn  branch  was  also  used  by 
members  of  the  pnbUc,  espedally  the  Inhab- 


itants of  the  town  of  Corbin;  that  some 
years  since  the  defendant  railroad  company 
abandoned  the  Boulder  branch  and  removed 
the  track,  and  constmcted  a  line  connecting 
the  Corbin  branch  at  a  point  between  Corbin 
and  Wlckes,  with  the  line  of  the  Great 
Northern  Railroad  Company,  which  passes 
to  the  west  of  the  town  of  Corbin,  thereby 
preserving  contact  with  the  outside  world  for 
the  plaintUta  and  their  predecessors  in  the 
management  of  the  Alta  mines  and  other 
property ;  that  during  the  month  of  Decem- 
ber, 1913,  and  the  month  of  January,  1914, 
without  notice  to  or  knowledge  or  consent  of 
plaintiffs,  or  any  of  them,  and  without  any 
authority  of  law,  the  defendant  unlawfully 
and  wrongfully,  and  in  violation  of  its  duty 
to  plaintiffs  and  to  the  members  of  the  pub- 
lic using  said  line,  tore  up  the  line  connect- 
ing the  Corbin  branch  with  the  Great  North- 
em  Railroad,  and  tore  up  the  Alta  spur, 
thereby  leaving  the  Alta  minea  without  any 
railroad  coimectlon  with  the  outside  world; 
that  in  order  for  the  plaintiffs  to  reach  the 
Great  Northern  Railroad,  which  is  the  near- 
est railroad  to  their  property,  it  Is  necessary 
to  go  up  an  extremely  steep  incline  for  a 
distanqe  of  about  half  a  mile,  making  the 
transportation  of  goods  and  materials  to, 
and  the  hauling  of  gooda  and  materials  from, 
the  nearest  point  of  communication  extreme- 
ly difficult  and  expensive,  and  much  more  so 
than  wtiile  said  Great  Northern  connection 
was  Btlll  in;  that  the  nearest  point  on  the 
Northern  Padflc  Railroad  which  can  be 
reached  from  the  town,  of  Corbin  and  the  Al- 
ta property  is  East  Helena,  a  distance  of 
more  than  16  miles. 

"That  the  absence  of  snch  railroad  communi- 
cations with  said  Alta  property  will  greatly 
reduce  the  profit  of  operation  of  the  same  by 
the  Increased  expense  of  transportation  of 
goods  and  materials,  and  greatly  imp&irs  the 
value  of  the  tailings  situated  upon  said  proper- 
ty; that  said  tailings  contain  large  amounts  of 
valuable  minerals  and  metals,  which  can  be 
extracted  at  a  profit,  and  at  much  more  profit 
and  much  more  economically  with  said  railroad 
communications,  and  especially  with  the  exist- 
ence and  operation  of  a  track  corresponding 
with  said  low  line  spur,  and  with  the  railroad 
freight  and  s^vitch  service  famished  over  said 
line  by  said  defendant  railway  company  prior 
to  the  removal  of  said  track;  that  these  plain- 
tiffs and  their  predecessors  in  interest  have 
at  all  times  been  ready  and  willing  to  pay  to 
the  said  defendant  all  reasonable  and  proper 
charges  for  hauling  such  freight  and  furnishing 
such  switching  service,  whenever  the  same 
should  be  required  or  demanded  of  said  de- 
fendant by  these  plaintiffs  or  their  predeces- 
sors in  interest." 

That  the  defendant  and  its  predecessors 
bad  received  large  revenues  from  the  (dera- 
tion of  said  lines;  that  the  plaintiffs  had  a 
vested  right  in  the  continued  maintenance 
of  said  railroad  connections;  that  the  de- 
fendant bad  no  right  or  antborlty  to  remove 
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the  tracks;    and  that  by  doing  so  the  plaln- 
tlfCs  have  been  greatly  Injured  and  damaged. 

"That  it  will  be  necessary,  for  the  proper, 
ecoDomical,  and  profitable  operation  of  said 
Alta  property,  for  these  plaintiffs  to  construct 
a  railroad  connection  with  the  said  Great 
Northern  Railway  or  with  the  main  line  of  the 
Northern  Pacific  Railway  Company,  or  at  or 
near  said  town  of  Kast  Helena,  Mont.,  which 
is  the  nearest  point  at  which  connection  can 
be  made  with  any  road  of  said  defendant;  that 
plaintiffs  allege  on  information  and  belief  that 
the  expense  of  constructing  a  line  connecting 
said  Alta  property  with  said  Great  Northern 
Railway  over  the  line  by  means  of  which  said 
Alta  property  was  connected  with  said  Great 
Northern  Railway,  as  hereinabove  alleged,  and 
which  is  the  shortest,  cheapest,  and  most 
economical  connection  which  can  be  made, 
wonld  be  upward  of  the  sum  of  twenty-five 
thousand  dollars  ($25,000) ;  that  the  said  re- 
moval of  said  railroad  connections  by  said 
defendant,  without  the  substitution  of  other 
sufficient  railroad  connections  by  the  said  de- 
fendant, was  unauthorized  by  law,  and  was 
without  the  consent  of  these  plaintiffs,  or  any 
of  them,  or  of  their  or  any  of  their  prede- 
cessors in  interest,  was  unlawful  and  wrong- 
ful, and  violative  of  the  vested  rights  of  these 
plaintiffs  and  their  predecessors  in  interest  in 
the  continuance  of  said  railroad  lines  and  of 
the  operation  thereof;  that  the  value  of  said 
.Vita  property  and  of  said  concentrator  site 
and  of  said  concentrator  have  thereby  been 
greatly  reduced;  that  the  present  owners  of  the 
said  Alta  property  are  now  opening  up  and 
preparing  to  operate  the  same,  including  the 
mills,  concentrator,  and  other  portions  of  said 
plant,  and  including  the  working  over  of  the 
Hnid  tailings;  and  that  the  absence  of  said 
railroad  connections  is  extremely  detrimental 
and  injurious  to  the  plaintiffs  and  said  Alta 
property." 

It  l8  alleged  that,  by  reason  of  the  aban- 
donment of  the  line  and  the  severance  of 
railroad  connectiona  between  the  Alta  prop- 
erty and  the  outside  world,  plaintiffs  have 
been  damaged  in  the  snm  of  125,000.  The 
complaint  does  not  ask  for  any  damages  by 
reason  of  the  conversion  of  any  of  the  prop- 
erty of  plaintiffs,  but  is  exclusively  an  action 
for  damages  for  abandonment  of  the  rail- 
road branch  track  and  spur,  whereby  plain- 
tiffs were  left  without  any  railroad  connec- 
tion with  the  outside  world.  The  sole  ques- 
tion presented,  then,  is  whether  or  not  such 
an  action  for  damages  will  lie  under  the  cir- 
cumstances set  forth  in  the  complaint  in  this 
case. 

[1]  Plaintiffs  bare  not  dted  any  case  in 
which  damages  have  ever  been  allowed  under 
such  circumstances.  They  have  cited  the 
case  of  Brown  v.  Atlantic,  etc,  R.  Co„  126 
Ga.  248.  65  8.  B.  24,  7  Ann.  Cas.  1026,  to  the 
effect  that  In  an  action  by  private  persons  a 
railroad  companj'  can  be  enjoined  from  aban- 
doning an  established  track.  In  that  case 
the  railroad  company  acqnired  a  new  line 
tietween  two  certain  towns  about  19  miles 
apart,  and  tbereupon  proposed  to  abandon 


the  old  line.  Injunction  was  bronght  by  cer- 
tain individuals  having  property  and  busi- 
ness interests  which  would  be  seriously  prej- 
udiced by  the  abandonment  of  the  old  track, 
and  the  Injunction  was  issued.  In  that  case 
It  was  contended  that  the  state  alone  was 
entitled  to  bring  such  an  action,  but  it  was 
held  that,  Inasmuch  as  It  appeared  that  the 
plaintiffs  would  suffer  special  damages  by 
reason  of  their  residences  and  the  location 
of  their  businesses  and  investments,  and 
shipments  made  by  them,  and  the  circum- 
stances disclosed  by  the  evidence,  there  was 
no  reason  why  they  could  not  bring  the  ac- 
tion to  prevent  the  removal  of  the  road  if 
wrongful.  It  is  argued  that,  inasmuch  as 
plaintiffs  in  that  case  could  maintain  such 
an  action,  therefore  they  would  also  have 
the  right  to  maintain  an  action  for  damages. 
The  conclusion  reached  by  plaintiffs,  how- 
ever, is  not  sound,  for  it  has  been  well  £s- 
tabllshed  in  many  states,  including  this  one, 
that  a  private  person  may  move  for  manda- 
mus to  enforce  a  public  duty  not  due  to  the 
government  as  such,  or  for  an  injunction  to 
prevent  the  violation  of  such  duty,  without 
the  Intervention  of  the  state  as  a  party. 
This  Is  permitted  upon  the  theory  that  the 
Individual,  as  a  member  of  the  public  and 
suffering  some  of  the  damage  that  affects  the 
public  generally,  is  entitled  to  ^bring  the  ac- 
tion, not  only  for  himself,  but  as  the  agent 
and  in  behalf  of  the  public  and  others  like- 
wise situated. 

When  we  come  to  consider  the  question  of 
the  right  to  maintain  an  action  for  damages, 
then  complications  arise  which  do  not  ap- 
pear in  an  action  for  mandamus  or  Injunc- 
tion, for  in  the  former  is  involved  the  attempt 
the  individual  to  secure  for  himself  alone 
damages  which  he  has  suffered,  but  which 
are  of  the  same  nature  as  those  suffered  by 
other  members  of  the  public,  although  there 
may  be  a  difference  in  the  d^ree  of  the 
damage.  If  plaintlfls  in  this  case  had  an 
express  contract  with  defendant,  whereby 
for  a  valuable  consideration  it  had  construct- 
ed the  tracks  In  question,  and  had  agreed 
to  accept  and  transport  merchandise  to  and 
from  plaintiffs'  mines,  a  different  question 
might  have  been  presented,  although  even 
then  it  la  a  question  whether  or  not  such  a 
contract  could  be  enforced,  if  it  should  prove 
prejudicial  to  the  public  interest  This  prin- 
ciple Is  illustrated  in  the  case  of  McKell  v. 
Chesapeake  &  Ohio  Ry.  Co.,  175  Fed.  321, 
99  C.  C.  A.  109,  20  Ann.  Cas.  1097.  In  that 
case  the  railway  company  built  a  branch 
line  to  the  mines  of  plaintiff  upon  an  ex- 
press contract  that  the  plaintiff  would  guar- 
antee to  furnish  to  the  railway  company  not 
less  than  100,000  tons  of  coal  per  year.  In 
that  case  there  were  Involved  mutual  prom- 
ises whereby  the  plaintiff  agreed  to  make 
'  shipment  of  a  minimum  amount  of  coal  over 
jthe  railroad  of  the  defendant  company,  and 
I  the  company  agreed  to  accept  and  transport 
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It  Under  such  drcnmstances,  It  can  readi- 
ly be  understood  why  the  court  should  en- 
force the  contract  and  compel  Its  perform- 
ance by  the  railway  company,  so  long  as  the 
guaranteed  shipment  was  furnished.  In  dis- 
posing of  the  question,  the  court  used  this 
language: 

"Turning  again  to  the  stipulations  of  the 
contract,  we  see  how  impossible  it  is  to  believe 
that  the  parties  intended  that  it  should  be 
terminable  at  any  time,  when  either  party 
shonlcl  be  so  minded.  On  the  contrary,  it  seems 
perfectly  derfr  that  they  intended  it  should  have 
a  permanent  duration.  Its  objects  could  not 
otherwise  be  fulfilled.  What  would  the  rail- 
way company  have  said  if,  after  it  had  built  the 
railroad  and  made  ready  to  receive  the  coal, 
McKell  had  given  it  notice  that  he  would  nei- 
ther sell  the  coal  nor  ship  it  by  that  road? 
Its  disappointment  would  have  been  complete, 
and  justly  so.  Or  suppose  the  railway  com- 
pany, on  McKell's  having  deeded  the  right  of 
way,  turned  over  the  survey  and  incurred  the 
expense  of  mating  preparations  for  mining 
coal  and  making  coke,  should  have  refused  to 
go  on  and  'take  the  coal  aa  agreed,  either  for 
transportation  at  the  specified  rate,  or  pur- 
chase it  at  the  specified  price?  It  would  un- 
doubtedly have  been  a  surprise  to  McKell  and 
a  reversal  of  his  plans  and  expectations.  He 
had  relied  upon  the  contract  as  the  means  of 
promoting  his  enterprise." 

But  in  the  case  under  consideration  by 
this  conrt,  there  was  not  any  contract  what- 
ever hetween  plaintiffs  and  defendant  or 
their  predecessors  in  interest.  There  being 
no  contract.  It  must  be  presumed  that  the 
branch  line  and  spur  were  constructed  by  the 
railway  company  in  the  hope  and  expectancy 
of  receiving  snfflcient  business  from  the  Al- 
ia mines  and  fMm  the  public  in  general  to 
make  the  investment  a  profitable  one;  but 
there  was  nothing  in  the  relationship  be- 
tween the  plalntlfls  and  the  defendant,  or 
their  predecessors  In  interest,  any  different 
than  existed  between  the  defendant  and  any 
other  member  of  the  public  to  be  served  by 
the  branch  line,  except  that  probably  the 
business  from  the  Alta  mines  was  of  more 
importance  and  tlie  privilege  of  transporta- 
tion meant  more  to  it.  However,  there  was 
nothing  to  prevent  any  other  member  of  the 
public  opening  up  mines,  and  making  connec- 
tion with  the  railroad  company's  line,  and 
deriving  the  same  benefit  from  the  transpor- 
tation which  it  afforded.  The  difference  be- 
tween plaintiffs'  damages,  due  to  the  remov- 
al of  the  track,  and  that  of  any  other  mem- 
ber of  the  public,  was  not  in  the  character  of 
the  damage  tint  merely  in  its  degree.  The 
plaintiffs  and  their  predecessors  in  interest 
were  merely  in  the  same  position  that  any 
other  person  is  who  has  made  an  investment 
and  embarked  In  a  business  In  reliance  on 
the  continuance  of  a  certain  public  Improve- 
ment, but  in  so  doing  takes  his  chance  as  to 
the  continuance  of  such  improvement.  There 
are  not  many  cases  to  be  found  upon  this 
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subject,  but  reference  to  a  few  of  them  will 

illustrate  the  point  here  made. 

In  the  case  of  Beatty  v.  Louisville  Jc  M.  R. 
Co.,  176  Ky.  100,  195  S.  W.  487,  action  was 
brought  for  damages  by  reason  of  the  re- 
moval by  defendant  of  a  certain  depot  at 
St.  Helens.  The  railway  company  bad  made 
a  change  in  its  line,  shortening  the  distance, 
and  In  so  doing  deemed  It  to  Its  advantage  to 
abandon  this  depot.  Plaintiff  had  erected  a 
warehouse  near  this  depot,  and  had  conduct- 
ed a  mercantile  business  in  it  for  a  con- 
siderable length  of  time,  all  in  reliance  up- 
on the  advantUKe.s  trlven  by  the  location  of 
this  depot  In  his  action  be  claimed  an  im- 
plied contract  between  himself  and  the  de- 
fendant to  forever  maintain  this  depot  or 
to  respond  In  damages  for  its  removal.  In 
disposing  of  this  question,  the  court  used 
the  following  language: 

"Basing  bis  right  to  recovery  apon  that  case, 
it  is  insisted  that  plaintiff  has  shown  a  peculiar 
and  special  damage  different  from  that  of  other 
members  of  the  public,  and  be  is  therefore  en- 
titled to  maintain  this  suit.  This  contention  is 
made  to  avoid  the  universally  recognized  rule 
that  no  private  individual  may  complain  be- 
cause of  conseqoential  damages  from  the  refus- 
al to  perform  public  or  quasi  public  duties,  un- 
less the  damages  which  he  sustains  are  peculiar 
and  different  from  those  of  other  members  of 
the  public.  An  examination  of  the  petition, 
however,  even  if  this  principle  would  apply 
here,  will  show  that  no  such  special  or  peculiar 
damages  ^re  shown  in  this  case.  It  is  simply 
the  consequential  damage  which  plaintiff 
claims  to  have  sustained  because  of  the  remov- 
al of  the  depot  from  St  Helens.  This  same 
kind  of  damage  might  be  said  to  have  been 
suffered  by  all  of  the  adjacent  property  own- 
ers. The  (set  that  plaintiff's  damage  may 
have  exceeded  that  of  his  neighbors  constitutes 
a  difference  in  degree  only  and  not  in  kind." 

In  the  case  of  Blackwdl  t.  Old  Colony 
Railroad  Co.,  122  Mass.  1,  plaintiff  was  en- 
gaged In  the  business  of  buying  and  selling 
certain  merchandise  and  transporting  same 
by  water.  Plaintiff  owned  a  wharf  upon  8 
river  leading  to  the  sea,  and  used  the  river 
and  wharf  in  transporting  his  merchandise. 
Defendant  constructed  a  bridge  across  the 
river  which  completely  destroyed  Its  naviga- 
bility. Plaintiff  brought  action  for  damages 
by  reason  of  the  construction  of  this  bridge, 
thereby  destroying  his  business.  It  was  held 
that  plaintiff  could  not  recover  damages,  and 
in  so  holding  the  court  expressed  Itself  as 
follows: 

"The  direct  injury  alleged  is  to  the  navigation 
of  the  stream,  to  which  the  plaintiff  is  entitled 
only  in  common  with  the  whole  public;  and 
the  remedy  for  that  injury  is  by  indictment, 
and  not  by  private  action.  The  fact  that  the 
plaintiff  alone  now  navigates  the  stream,  or 
has  a  wharf  thereon  at  which  be  carries  on 
business,  only  shows  that  the  present  conse- 
quential damage  to  him  may  be  greater  in  de- 
gree than  to  others,  but  does  not  show  that 
the  injury  is  different  in  kind,  or  that  other 
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riparian  proprietors  and  the  rest  of  the  public 
may  not,  whenever  they  nae  the  stream,  suffer 
in  the  same  way.  The  case  has  no  analogy  to 
those  in  which  an  obstruction  in  a  navigable 
stream  seta  back  the  water  upon  the  plaintiff's 
land,  or,  being  against  the  front  of  his  land, 
entirely  cuts  oS  his  access  to  the  stream,  and 
thereby  causes  a  direct  and  peculiar  injury  to 
his  estate,  or  in  which  the  carrying  on  of  an 
offensive  trade  creates  a  nuisance  to  the  plain- 
tiff." 

A  similar  case  Is  found  in  Saylor  v.  Penn- 
sylvania Canal  Co.,  183  Pa.  167,  38  Att  598, 
63  Am.  St  Rep.  749,  In  wbicb  the  court  said: 

"The  business  in  which  the  plaintiff  waa  en- 
gaged was  open  to  all  persons  using  or  desiring 
to  use  the  canal  for  the  purpose  for  which  it 
was  constructed.  The  privilege  he  exercised 
and  enjoyed  waa  not  special  or  peculiar,  nor 
was  the  injary  he  alleges  he  sustained  by  the 
neglect  or  failure  of  the  company  to  repair  or 
reconstract  the  highway  it  was  required,  as 
a  purchaser,  to  maintain.  The  privilege  was 
such  as  any  person  who  chose  to  exercise  it 
was  entitled  to,  and  the  injury  done  by  the 
abandonment  of  the  highway  was  not  to  the 
plaintiff  alone,  but  to  him  in  common  with  the 
public.  The  difference,  if  any,  was  only  in  de- 
gree, and  this  will  not  sustain  his  suit." 

[IJ  Plaintiffs,  however,  contend  that  In 
this  case  the  spur  in  question  was  construct- 
ed solely  for  the  purpose  of  handllngr  the 
business  of  plnlntifle  and  their  predecessors 
in  interest;  that  there  is  Involved  in  tbU 
case  more  than  the  damage  that  may  result 
to  tbem  merely  as  members  of  the  public; 
that,  their  interest  is  special ;  and  that  there- 
fore the  reasoning  of  the  cases  hereinbefore 
dted  does  not  apply.  However,  the  courts 
have  gone  further  than  is  shown  in  the  cit- 
ed cases,  and  have  held  that,  when  a  side 
track  is  constructed  spedally  to  serve  a  par- 
ticular business  apd  the  proprietor  of  such 
business  is  the  one  vitally  interested  in  its 
maintenance,  yet  such  proprietor  has  no 
cause  of  action  for  damages  by  reason  of 
the  side  track  being  abandoned,  or  by  reason 
of  acts  of  the  railroad  company  in  changing 
its  track,  so  that  he  is  damaged  in  the  use  of 
his  side  track. 

In  City  of  Detroit  ▼.  Michigan  Cent.  R.  Co., 
166  Mich.  121,  120  N.  W.  692,  the  American 
Car  &  Foundry  Company  brought  action  to 
recover  damages  due  to  the  fact  that  the 
Michigan  Central  Railway  Company  dianged 
the  grade  of  its  roadbed,  resulting  in  the 
necessity  of  the  Car  &  Foundry  Company 
changing  its  plant  and  buildings  to  corre- 
spond with  the  elevation  of  the  railroad,  so 
as  to  preserve  its  connection  with  the  rail- 
road, at  an  actual  expense  to  it  of  |25,000. 
In  holding  that  such  damages  could  not  be 
recovered,  the  court  disposed  of  the  question 
In  the  f(fllowing  language: 

"If  there  is  any  liability  on  the  part  of  the 
railroad  company,  it  must  have  been  created 
by  contract  between  the  two  companies,  or  by 
'some    constitutional    or    statutory    provision. 


The  record  contains  no  evidence  of  any  con- 
tract, verbal  or  written,  unless  one  is  to  be 
implied  from  the  mere  fact  that  some,  time, 
long  ago,  a  switch  track  was  constructed  into 
the  plant  of  the  Car  &  Foundry  Company.  In 
the  construction  of  these  switches  or  side 
tracks  to  manufacturing  plants,  three  parties 
are  interested— the  manufacturer,  desiring  the 
most  inexpensive  way  to  get  his  wares  to  mar- 
ket; the  railroad  company,  in  obtaining  busi- 
ness and  profit  by  transporting  such  wares,  and 
the  public,  who  consume  or  use  the  product  of 
the  manufacturer.  If  the  railroad  company 
considers  that  the  transportation  of  the  prod- 
uct of  the  manufacturer  will  compensate  it  and 
yield  it  a  profit,  it  nsnally,  upon  request,  puts 
in  the  necessary  side  tradi  and  switches.  By 
the  construction  of  such  a  track  at  the  request 
of  one  and  the  assent  of  the  other,  no  contract 
is  implied  binding  either  to  the  continuance 
of  such  arrangement  for  any  specified  time. 
Clearly  the  manufacturer  has  made  no  contract 
by  which  he  is  liable  to  the  railroad  company 
in  damages  for  discontinuing  its  shipment  at 
any  time  or  for  any  reason.  He  may  move  his 
plant  within  a  month  after  the  construction  of 
the  side  track.  He  may  conclude  to  ship  his 
goods  to  market  by.  other  railroads  or  by  other 
routes.  I  am  not  aware  that  any  claim  was- 
ever  made  that  the  manufacturer  is  bound  by 
such  an  arrangement  to  ship  his  goods  over 
the  one  railroad.  Neither  can  a  contract  be 
implied  on  the  part  of  the  railroad  company 
to  maintain  the  side  track  and  ship  the  goods 
of  the  manufacturer  at  a  lose  or  without 
profit." 

Another  case  In  point  is  the  case  of  Jones 
V.  Newport  News  &  M.  V.  Co.,  66  Fed.  736, 
IB  C.  0.  A.  05.  In  that  case  the  railway 
company  had  built  a  side  track  to  accommo- 
date the  business  of  plaintiff,  who  had  con- 
structed a  coal  tipple,  storage  bins,  and  office 
building  for  the  purpose  of  carrying  on  a 
coal  business,  and  for  a  long  time  the  rail- 
way company  had  delivered  coal  to  plaintiff 
over  the  side  track.  Thereafter  the  railway 
company  tore  up  and  removed  the  switch 
and  all  the  Iron  forming  the  railroad  from 
the  main  line  of  the  road  to  the  coal  tipple, 
and  refused  to  restore  it  or  to  deliver  to 
plaintiff  coal  at  his  coal  tipple,  grreatly  to  his 
prejudice.  Action  was  brought  to  recover 
the  damages  resulting  from  this  act,  and  the 
court.  In  an  opinion  by  Judge  Taft,  held  that 
there  was  no  duty  on  the  part  of  the  railway 
company  to  maintain  the  switch  and  side 
track  for  any  deflnlte  time,  using  the  follow- 
ing language: 

"The  proposition  put  forward  on  plaintiff's 
behalf  is  that  when  a  railroad  company  permits 
a  switch  connection  to  be*  made  between  its 
line  and  the  private  warehouse  of  any  person, 
and  delivers  merchandise  over  it  for  years,  it 
becomes  part  of  the  main  line  of  the  railroad, 
and  cannot  be  discontinued  or  removed,  and 
this  on  common-law  principles  and  without  the 
aid  of  a  statute.  It  may  be  safely  assumed 
that  the  common  law  imposes  no  greater  obli- 
gation upon  a  common  carrier  with  respect  to 
a  private  individual  than  with  respect  to  the 
public     If  a  railroad  company  may  axerdae 
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its  discretion  to  discontinue  a  public  station 
for  passengers  or  a  public  warehouse  for 
freight,  without  incurring  any  liability  or  ren- 
dering itself  subject  to  judicial  control,  it  would 
seem  necessarily  to  follow  that  it  may  exercise 
its  discretion  to  establish  or  discontinue  a  pri- 
vate warehouse  tor  one  customer.  *  *  *  If 
the  directors  hare  a  diacretion  to  establish  and 
discontinue  publio  stations,  a  fortiori  have 
they  the  right  to  discontinue ,  switch  connec- 
tions to  private  warehooaea.  The  switdt  con- 
nection and  transportation  over  it  may  serious- 
ly interfere  with  the  convenience  and  safety 
of  the  public  in  its  use  of  the  road.  It  may 
much  embarrass  the  general  business  of  the 
-company.  It  is  peculiarly  within  the  discretion 
of  the  directors  to  determine  whether  it  does 
80  or  not.  At  one  time  in  the  life  of  the  com- 
pany, it  may  be  useful  and  consistent  with  all 
the  legitimate  purposes  of  the  company.  A 
change  of  conditions,  an  increase  in  basineea, 
a  necessity  for  travel  at  higher  speed,  mar 
make  snch  a  connection  either  inconvenient,  or 
dangerous,  or  both.  We  must  therefore  dissent 
altogether  from  the  proposition  that  the  es- 
tablishment and  maintenance  of  a  switch  con- 
nection of  the  main  line  to  a  private  ware- 
house for  any  length  of  time  can  create  a  duty 
of  the  railroad  company  at  common  law  for- 
ever to  maintain  it.  There  ia  little  or  no  au- 
thority to  sustain  It." 

Wbile  the  point  at  iasne  in  tbis  case  baa 
never  been  decided  by  this  court,  yet  the 
principle  enunciated  in  the  foregoing  cases 
Is  recognized  In  the  opinion  of  tliis  conrt  in 
tbe  cases  of  Root  v.  Bntte,  A.  &  Pac.  Co.,  20 
Mont  354,  51  Pac.  155,  and  State  ex  reL 
Knlgbt  V.  Helena  P.  &  !>.  Co.,  22  Mtmt  S91, 
66  Pac.  685,  44  L.  K.  A.  692.  It  seems  to  ns 
dear  that  tbe  qnestlon  of  removal  or  aban- 
donment by  a  railway  company  of  Its  track 
ia  a  matter  of  public  concern,  and,  in  so  far 
as  tbe  rights  of  the  public  may  enter  Into  It 
Jost  so  far  may  the  rights  of  an  Individual 
as  a  member  of  the  public  be  considered. 
When  there  is  no  substantial  damage  to  tbe 
Individual  aside  from  that  wblch  may  occur 
to  all  other  members  of  tbe  public,  although 
differing  in  tbe  degree  of  tbe  damage,  there 
caimot  be  any  right  of  action  to  recover  dam- 
ages by  reason  of  the  removal  or  abandon- 
ment of  tbe  road,  unless  it  may  be  In  a  case 
In  which  there  Is  an  erpress  contract  gov- 
erning the  relations  of  tbe  parties  as  herein- 
before expressed.  Tbe  track  In  qnestlon  was 
laid  nndonbtedly  as  a  matter  of  profit  for 
tbe  railroad  company  and  benefit  to  the 
plaintiffs,  but  neither  one  entered  Into  any 
obligation  to  serve  the  otber.  Plaintiffs 
could  at  any  time  cease  operations,  or  refuse 
to  deliver  Its  product  to  tbe  railway  com- 
pany for  transportation.  On  tbe  contrary, 
tbe  railroad  company,  at  any  time  It  deemed 
it  to  Its  own  interests  so  to  do,  could  aban- 
don tbe  track  and  cease  to  operate  tbe  same. 
PlalntiffB,  having  no  contract  relations  wltb 
the  defendant,  cannot  have  any  right  of  ac- 
tion for  damages. 


We  are  unable  to  find  any  authority  to 
tbe  contrary,  and  therefore  must. bold  that 
the  order  sustaining  defendant's  demurrer 
to  tbe  complaint  and  entering  judgment  for 
defendant  upon  plaintiffs'  failure  to  plead 
further,  was  correcHy  entered.  Of  course, 
it  must  be  understood  that  In  tbis  case  tbe 
question  as  to  the  right  of  the  state,  through 
its  Public  Service  Commission,  to  prevent 
an  abandonment  of  any  railroad  or  brancb 
line  Is  not  involved  nor  considered. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  COOPHR,  HOLLO- 
WAT,  and  GALEN,  JJ.,  concur. 


FOSTER  et  al.  v.  OREGON  SHORT  LINE  R. 
CO.     (No.  4A8I.) 

(Supreme  Court  of  Montana.    Jan.  30,  1922.) 

Rallroaila  «=>250— Statnta  requiring  record  of 
injory  to  animals  eonttltutlonal. 
Bev.  Codes  1907,  {  4311,  deprivbig  a  rail- 
road company  of  its  right  to  defend  an  action 
for  kiUlng  or  injuring  animals  when  it  does 
not  keep  a  record  of  such  injuries  or  killings 
at  certain  places,  is  constitutional. 

Appeal  from  Fifth  Judicial  Wstrlct  Court, 
Beaver  Bead  (bounty;    W.  A.  Clark,  Judge. 

Action  by  R.  B.  Foster  and  George  M.  Mel- 
ton, copartners  doing  business  under  the 
firm  name  and  style  of  tbe  M<ttitana  Live 
Stock  Commission  Company,  against  tbe  Ore- 
gon Short  Line  Railroad  Company.  From  a 
judgment  for  plaintiffs,  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

John  B.  Gorette,  of  Butte,  for  appellant 
•George  M.  Melton  and  Rodgers  &  Gilbert, 
all  of  Dillon,  for  respondent 

COOPER,  J.  ir»om  a  Judgment  awarding 
damages  to  tbe  plaintiffs  for  the  killing  of 
sheep  upon  the  right  of  way  of  defendant, 
and  an  order  denying  a  new  trial,  tbe  de- 
fendant appeala 

Upon  the  trial  the  defendant's  failure  to 
keep  tbe  book  and  record  required  by  section 
4S11  of  Revised  Codes  1907,  and  the  pecuni- 
ary loss  suffered  by  plaintiffs  In  the  destruc- 
tion of  the  sheep,  were  proven.  It  was  ad- 
mitted that  they  were  not  willfully  driven 
upon  tbe  right  of  way.  By  its  answer,  and 
an  offer  of  proof  at  the  trial,  tbe  defendant 
sought  to  show  that  it  caused  timely  and 
sufficient  notice  to  be  conveyed  to  tbe  plain- 
tiffs of  tbe  injuries  to  tbe  ^eep;  to  prove 
that  tbe  plaintiffs  were  subjected  to  no  in- 
convenience or  disadvantage  becavse  of  its 
nonobservance  of  tbe  requirements  of  the 
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act;  that  It  was  not  negligent  in  the  opera- 
tion of  its  trains  or  In  failing  to  furnish 
suitable  equipment  therefor ;  and  that  thPre 
were  no  defects  In  the  fences  at  any  point 
along  the  right  of  way  near  the  place  of  the 
accident.  These  matters  of  defense  the  court 
excluded,  upon  the  ground  that  the  defend- 
ant, by  Ignoring  the  requirements  of  the  sec- 
tion of  the  Codes  mentioned,  had  sacrificed 
its  right  to  be  heard  in  Its  defense  of  free- 
dom from  the  negligence  charged. 

The  defendant's  counsel  confine  the  inquiry 
to  the  power  of  the  Legislature  so  to  deprive 
the  railroad  company  of  its  right  to  defend 
the  action.  All  the  questions  suggested  in 
the  argument  of  the  present  case  were  fully 
considered  by  this  court  in  the  case  of  Dew- 
eU  V.  Northern  Pacific  By.  Co.,  54  Mont.  350, 
170  Pac.  753.  By  a  reference  to  the  ex- 
haustive and  able  opinion  written  by  Mr. 
Justice  Holloway,  it  will  be  seen  that  the 
statute  now  under  consideration  was  held 
to  be  constitutional,  and  valid  In  all  respects. 

Judgment  and  order  affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  REYNOLDS,  HOL- 
LOWAY, and  GALEN,  JJ.,  concur. 


SAMUELL   V.    MOORE    MERCANTILE   CO. 
et  ml.    (No.  4655.) 

(Supreme  Court  of  Montana.    Jan.  30,  1922.) 

1.  Appeal  and  error  «=>774— Court  will  con> 
sider  merits  where  appellant  has  clearly  suf- 
fered Injury,  notwithstanding  Insufficiency  of 
brief. 

Where  appellant's  brief  was  devoid  of  argu- 
ment and  ^d  not  cite  a  single  anthority  in 
support  of  appellant's  position,  the  Supreme 
Court  would  have  been  warranted  in  affirming 
without  reference  to  the  merits;  but,  where 
it  is  apparent  that  appellant  has  suffered  griev- 
ous injury,  be  should  not  be  penalized  for  fail- 
ure of  bis  counsel  to  discharge  their  duty,  and 
the  court  will  assume  the  burden  of  original  in- 
vestigation to  determine  the  character  and  ex- 
tent of  his  rights  and  the  propriety  of  tlje 
remedy  wihch  he  has  invoked. 

2.  Chattel  mortgages  (e=>l77(l)— Mortgaflor 
out  of  possession  after  condition  broken  can 
recover  for  destruction  of  property  against 
third  party,  where  value  of  proporty  exceeds 
amount  due  mortgagee. 

The  mortgagor  of  personal  property  out  of 
possession  after  condition  broken  could  main- 
tain an  action  for  damages  against  a  third  party 
by  whose  wrongful  acts  the  property  is  de- 
stroyed, where  the  value  of  the  property  ex- 
ceeds tiie  amount  due  the  mortgagee,  in  view 
of  Uev.  Codes,  if  6736,  5737,  and  section  5768, 
as  amended  by  Laws  1013,  c.  86,  and  section 
6191;    such  action  being  one  in  the  nature  of 


an  action  on  the  case  and  not  an  action  for 
conversion. 

3.  Trial  iS=3 1 65— Defendants'  motion  for  Judg- 
ment at  conclusion  of  trial  had  effect  of  gen- 
eral demurrer  for  purpose  of  testing  sulB- 
cten(^  of  complaint 

For  the  purpose  of  testing  the  sufficiency 
of  the  complaint,  defendants'  motion  for  judg- 
ment, interposed  at  the  conclusion  of  trial,  had 
the  effect  of  a  general  demurrer. 

4.  Pleading  ®=>49  —  Complaint  sufficient  if 
plaintiff  Is  entitled  to  relief,  regardless  of  the: 
form  In  which  action  is  brought. 

Under  Rev.  C!odes,  f§  6425  and  6532,  in  de- 
termining whether  a  complaint  states  a  cause 
of  action,  matters  of  form,  as  well  as  allega- 
tions not  appropriate  to  the  purpose  sought  tO' 
be  accomplished,  will  be  disregarded,  and  if 
upon  any  view  of  the  case-made  plaintiff  is  en- 
titled to  relief,  the  pleading  will  be  sustained 
and  the  character  of  the  action  will  t>e  charged 
from  the  nature  of  the  grievance  rather  than, 
from  the  form  of  the  complaint 

5.  Action  «=932— Statute  providing  for  only- 
one  form  of  action  refers  to  matters  of  form 
and  not  to  substance. 

Rev.  Codes,  {  6425,  providing  that  there  is 
but  one  form  of  dvil  action  for  the  enforce- 
ment of  or  for  the  protection  of  private  rights 
and  the  redress  or  prevention  of  private 
wrongs,  has  reference  to  the  matters  of  form 
and  not  to  substance. 

Appeal  from  District  Court  Fergus  Coun- 
ty;  Jack  Briscoe,  Judge. 

Action  by  P.  H.  Samuell  against  the  Mporo 
Mercantile  Company,  the  Power  Mercantile 
Company,  and  Flrmin  TuUodi,  as  Sheriff  of 
Fergus  county,  Mont  Judgment  of  nonsuit 
as  to  defendants  Moore  Mercantile  Ompany 
and  Firmin  Tullock,  and  from  Judgment  for 
defendant  Power  Mercantile  Company  and 
from  order  denying  a  new  trial,  plaintiff  al>- 
peals.     Reversed  and  remanded. 

E.  K.  Cheadle  and  Burton  R.  Cole,  both  ot 
Lewlstown,  for  appellant 

Belden  &  Dekalb,  of  .Lewlstown,  and  Cart 
Rasch,  of  Helena,  for  respondents. 

HOLLOWAY,  J.  During  1914  and  191» 
plaintiff  was  in  possession  of  certain  farm- 
ing lands  in  Fergus  county.  In  the  fall  of 
1914  he  seeded  about  100  acres  to  fall  wheats 
and  in  the  spring  of  1915  he  seeded  20  acres 
to  spring  wheat  and  66  acres  to  oats.  He 
gave  a  chattel  mortgage  upon  these  crops  to 
secure  an  Indebtedness  of  something  over  $1,- 
600  due  to  the  Moore  Mercantile  Company. 
When  the  crops  matured  in  1915  plaintiff 
harvested  them  and  In  November  commenced 
threshing.  On  November  18,  when  he  had 
threshed  only  .ibout  700  bushels  of  the  grain, 
the  mortgagee  secured  a  cortlfled  copy  of  the 
mortgage,  placed  It  in  the  hands  of  the  sher- 
iff and  directed  him  to  execute  the  power  ot 
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sale.  Acting^  pursuant  to  his  instructions  and 
tbe  terms  of  the  mortgage,  the  sheriff  took 
jtossesslon  of  the  crops,  including  the  thresh- 
ed grain.  On  November  26,  and  before  the 
date  of  the  sheriff's  sale,  the  Power  Mercan- 
tile Company,  claiming  to  be  the  owner  of 
the  crops  and  entitled  to  their  possession, 
commenced  an  action  in  the  district  court 
and  secured  a  restraining  order  enjoining 
tbe  Moore  Mercantile  Company  and 
the  sheriff  from  proceeding  further  or  in 
any  manner  Interfering  with  its  free  use 
and  control  of  the  property.  Upon  the  serv- 
ice of  the  order  the  work  of  threshing  was 
suspended  and  was  never  resumed,  so  that 
the  unthreshed  portion  of  the  grain  was 
suffered  to  lie  in  the  field  and  to  be  destroy- 
ed by  the  elements.  Plaintiff  brought  this 
action  to  recover  damages  and  In  his  com- 
plaint set  forth  the  facts  much  more  in  de- 
tail. Among  other  things  he  alleged  that  the 
value  of  the  unthreshed  crops  exceeded 
greatly  the  amount  due  to  the  mortgagee.  Is- 
Bues  were  Joined  and  tbe  cause  brought  to 
trial.  At  the  close  of  plaintiff's  testimony 
the  court  granted  a  nonsuit  as  to  the  defend- 
ants Moore  Mercantile  Company  and  the 
sheriff,  and  at  the  conclusion  of  all  of  the 
ovldence' rend^ed  judgment  in  favor  of  the 
Power  Mercantile  Company.  From  that 
Judgment  and  from  an  cHxter  denying  a  new 
trial,  plaintiff  appealed. 

[1]  Counsel  for  appellant  have  disregarded 
tbe  roles  of  this  court  In  the  most  flagrant 
manner.  Neither  of  the  two  so-called  as- 
signments of  error  presents  any  question  for 
review  (Rogness  v.  Northern  Pac.  Ry.  Co., 
60  Mont  3X3,  186  Pac.  989),  and  thdr  brief 
ia  practically  devoid  of  argument  and  does 
not  contain  the  citation  of  a  single  authori- 
ty in  support  of  their  position,  mils  court 
ought  not  to  be  called  upon  to  do  the  work 
which  counsel  are  employed  to  do,  and  with 
jjerfect  propriety  we  might  affirm  the  judg- 
ment and  order  without  reference  to  the  mer- 
its, and  justify  our  decision  upon  reason  and 
numerous  decisions  of  this  court  and  other 
courts  of  last  resort:  but  it  is  apparent  to 
us  tliat  plaintiff  has  suffered  grlevons  in- 
jury in  the  destruction  of  his  crops,  and  be 
should  not  be  penalized  further  for  failure  of 
his  counsel  to  discharge  their  duty.  We 
therefore  assume  tbe  burden  of  original  in- 
vestlgHtion  to  determine  the  diaracter  and 
extent  of  his  rights  and  tbe  propriety  of  the 
remedy  whidi  be  has  invoked. 

[2]  In  a  memorandum  opinion  filed  at  the 
time  tbe  judgment  was  rendered  the  trial 
court  indicated  that  its  decision  was  based 
solely  upon  the  theory  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  it  is  apparent  from  a 
consideration  of  the  evidence  that  it  could 
not  have  been  justified  upon  any  other 
ground,  for,  though  the  evidence  tending  to 


establish  the  extent  of  the  loss  Is  meager  In 
the  extreme,  It  does  appear  to  be  sufiicient  to 
warrant  a  recovery  for  more  thaq  nominal 
damages,  if  plaintiff  is  entitled  to  recover  at 
all;  so  that  the  one  principal  question  pre- 
sented may  be  stated  as  follows:  Is  the 
mortgagor  of  jiersonal  property  out  of  posses- 
sion after  condition  broken  entitled  to  main- 
tain an  action  for  damages  against  a  third 
party  by  whose  wrongful  acts  the  property  is 
destroyed,  where  the  value  of  the  property 
exceeds  the  amount  due  the  mortgagee? 

The  identical  question  was  answered  In 
the  afiirmative  in  Frant;enthal  v.  Mayer,  64 
111.  App.  160,  and  we'  think  upon  correct  prin- 
ciples. Under  our  statutes  the  mortgage 
creates  only  a  Hen.  Section  5736,  Rev.  Codes. 
The  mortgagee  is  not  entitled  to  possession- 
before  default,  unless  expressly  authorized 
by  the  mortgage  Itself.  Section  5737,  Rev. 
Codes.  The  title  to  the  mortgaged  property 
remains  in  the  mortgagor  until,  by  foreclo- 
sure or  sale,  as  authorized  by  section  6768, 
Revised  Codes,  as  amended  (Laws  of  1913,  c. 
86),  it  is  devested.  Demers  v.  Graham,  36 
Mont  402,  93  Pac.  268, 14  U  R.  A.  (N.  S.)  431, 
122  Am.  St.  Rep.  384,  13  Ann.  Cas.  97.  Until 
title  .  passes,  the  mortgagor  has  an  interest 
to  the  extent,  at  least,  that  the  value  of  the 
property  excee<ls  the  mortgage  debt,  interest 
costs,  etc.  It  follows  that  any  unwarranted 
interference  with  the  property  by  a  third 
person  which  results  in  its  destruction  con- 
st! tntes  a  wrong  to  the  mortgagor  to  the  ex- 
tent of  his  interest  and  it  is  one  of  the  max- 
ims of  our  jurisprudence  that  "for  every 
wrong  tbtaee  is  a  remedy."  Section  6191,  Rev. 
Codes. 

As  Indicated  by  its  opinion,  the  trial  court 
proceeded  upon  the  assumption  that  this  is 
an  action  in  conversion,  and,  since  the  plain- 
tiff was  neither  in  actual  possession  nor  en- 
titled to  immediate  possession  at  the  time 
of  the  wrongful  acts  of  which  complaint  is 
made,  he  cannot  maintain  the  action.  If  the 
premise  is  correct,  the  conclusion  follows  un- 
der practically  all  of  the  authorities;  but 
it  does  not  follow  that  because  plaintiff  can- 
not maintain  an  action  in  conversion  he  is 
remediless.  Under  our  Codes,  tbe  common- 
law  forms  of  action  have  been  abolished. 
Section  6425,  Revised  Codes,  provides: 

"There  is  in  this  state  but  one  form  of  civil 
action  for  the  enforcement  of  [or]  protection 
of  private  rights  and  redress  or  prevention  of 
private  wrongs." 

Section  6532  provides  that— 

The  complaint  shall  contain  "a  statement  of 
the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language." 

[S-8]  For  the  purpose  of  testing  the  suffi- 
ciency of  this  complaint  the  motion  for  judg- 
ment interposed  by  the  Power  Mercantile 
Company  at  the  conclusion  of  the  trial  had 
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the  effect  of  a  general  demurrer  (Daily  t. 
MarshaU,  47  Mont.  377,  133  Pac.  681),  and 
it  1b  the  mle  in  this  state  that,  in  determin- 
ing 'n-hetber  a  complaint  states  a  cause  of 
action,  matters  of  f6rm,  as  well  as  allega- 
tions not  appropriate  to  the  purpose  sought 
to  be  accomplished,  will  be  disregarded. 
Wheeler  &  Motter  Merc.  Co.  v.  Moon,  49 
Mont  307, 141  Pac  665.  In  other  words,  the 
form  in  which  the  action  is  brought  is  alto- 
gether immaterial,  for,  If  upon  any  view 
of  the  case-made  plaintiff  is  entitled  to  re- 
lief, the  pleading  will  be  sustained  (Raymond 
V.  Blancgrass,  36  Mont.  449,  03  Pac.  64S, 
15  L.  R.  A.  [N.  S.]  976),  and  the  character  of 
the  action  will  be  Judged  from  the  nature  of 
the  grievance  rather  than  from  the  form  of 
the  declaration  (Railroad  Co.  r.  Hurst,  36 
Miss.  660,  74  Am.  Dec.  785).  Section  0425, 
aiwve,  however,  refers  to  matters  of  form 
and  not  to  substance,  and,  though  the  form 
and  name  of  the  action  is  abolished,  the  dis- 
tlnctiona  between  the  character  of  different 
actions  necessarily  arise  from  the  nature  of 
the  wrong  which  is  suffered  and  the  relief 
which  is  sought,  so  that  a  reference  to  the 
forms  and  principles  of  common-law  {head- 
ing is  frequently  of  aid  in  determining  the 
rights  and  remedies  of  litigants.  Maronen 
▼.  An-noonda  C.  Min.  Co.,  48  Mont  249,  136 
Paa  968.  At  common  law,  the  action  on  tUe 
case  was  the  great  residuary  remedy  in  the 
field  of  torts.  It  was  designed  to  afford  re- 
lief in  all  cases  where  one  person  was  In- 
jured by  the  wrongful  act  of  another  and  no 
Bped&e  remedy  was  provided.  Van  Pelt  v. 
McGraw,  4  N.  Y.  110.  It  was  not  inf  requ«>t- 
ly  termed  a  "formless  action,"  in  that  it  was 
not  indicative  of  any  particular  form  of  ac- 
tion, bnt  rather  of  a  substantive  class  of 
actions  of  many  different  siiecies  that  took 
the  name  from  the  fact  that  they  were  not 
included  within  any  of  the  recognized  torma 
of  writs,  but  were  begun  by  writs  which  set 
forth  the  facts  and  circumstances  of  the 
particular  cases.  Cockrill  v.  Butler  (C.  C.) 
78  Fed.  670.  In  Comyn's  Digest,  under  the 
title  "Action  on  the  Case,"  it  is  said: 

"In  all  cases  where  a  man  has  a  temporal 
loss  or  damage  by  the  wrong  of  another,  ha 
may  have  an  action  upon  the  ease  to  be  repair- 
ed in  damages." 

For  a  further  discussion  of  the  subject, 
reference  may  be  had  to  1  Bacon's  Abridg- 
ment, 125;  5  Petersdorff's  Abridgment  194; 
Andrews'  Stevens'  Pleading,  |  52;  3  Street's 
Foundation  of  Legal  LlabUity,  c.  18;  11  C. 
J.  1. 

In  the  action  commenced  by  the  Power 
Mercantile  Company  against  the  Moore  Mer- 
cantile Company  and  the  sheriff  an  appeal 
was  prosecuted  to  this  court,  and  it  was  de- 
termined finally  that  the  Power  Mercantile 


Company  did  not  have  any  title  to  or  interest 
in  the  crops  in  question  and  was  not  en- 
titled to  an  injunction.  Power  Merc.  Co.  v. 
Moore  Merc.  Co.,  55  Mont  401,  177  Pac.  406. 
When  the  Moore  Mercantile  Company  took 
possession  of  the  crops  under  its  chattel 
mortgage,  it  owed  to  the  plaintiff,  as  mort- 
gagor, the  duty  to  exercise  reasonable  care 
for  the  protection  and  preservation  of  the 
property  (Jones  on  Chattel  Mortgages,  f  697), 
but  when  the  restraining  order  was  served 
It  was  prevented  effectually  from  discharg- 
ing that  duty,  with  the  resulting  loss  to  the 
mortgagor.  Neither  the  right  nor  the  duty 
to  preserve  the  property  devolved  upon  the 
plainttB.  He  was  not  in  possession  nor  en- 
titled to  possession.  His  property  had  been 
taken  from  him  rightfully,  but  was  suffered 
to  be  destroyed  without  fault  on  his  pert  or 
the  part  of  the  mortgagee  in  possession.  Up- 
on the  plainest  principles  of  common  sense 
and  Justice,  the  Power  Mercantile  Company 
is  liable  for  the  damages  occasioned  by  the 
mischievous  agent  whidi  it  set  In  motion 
without  Justification.  The  trial  court  erred 
In  assuming  that  plaintiff's  only  recourse  was 
to  an  action  in  conversion  whidi  he  could 
not  maintain  because  of  the  exigencies  of  the 
particular  case.  The  comi^alnt  states  a 
cause  of  action,  in  the  nature  of  an  action 
on  the  case  for  damages  against  the  Vower 
Mercantile  Company,  and  the  cause  shonld 
have  been  decided  upon  the  m^its. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  O.  X,  and  REYNOLDS,  COOP- 
BR,  and  OALEIN,  JJ.,  concur. 


STATE  ex  rel  THACHER  at  al.  v.  BOYLE 

et  al.,  Pablle  Servlee  CommlMioa. 

(No.  4814.) 

(Supreme  Ciourt  of  Montana.    Dec.  24,  1921.) 

1.  Public  service  cofflmiMloas  ®=>6— Atfmiait* 
tratlve  kody  havlag  limited  powers. 

The  Public  Service  Commission  is  a  mere 
administrative  agency,  and  has  only  limited 
powers,  to  be  ascertained  from  the  statute 
creating  it  (Laws  1913,  c.  52) ;  and  any  rea- 
sonable doubt  as  to  the  grant  of  a  particular 
power  will  be  resolved  against  the  existence 
thereof. 

2.  Statutes  «s»2fl6  —  Every  wordi  phrase^ 
clause,  and  sentence  to  be  given  meaalng  If 
possible. 

Every  word,  phrase,  clause,  and  sentenoe 
in  an  act  must  be  given  a  meaning  if  it  is 
possible  to  do  so. 
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3.  Waters  and  water  courses  «s>257(l)— Irri- 

gatioa  oompany  not  "puUlo  ntillty"  f ■ralsblna 

"water  for  busiaees,"  authortoing  regalatlon 

of  rates. 

A  company  ftirniabing  water  for  irrigation 

18  not  a  "public  otility"  fumighing  "water  for 

business"  within  the  meaning  of  Laws  1913, 

-c.  52,  and  the  Public  Service  Commission  has 

no  power  to  regulate  rates,  in  view  of  Laws 

Ex.  Sees.  1919,  e.  13,  creating  the  Irrigation 

'Commission. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Pablic  Utility.] 
Brantly,  G.  J.,  and  Oalen,  J.,  dissenting. 

Appeal  from  District  Court,  Bavalli  Coun- 
ty;  Theodore  Lentz,  Judge. 

Prohlbltioii  by  the  State  on  the  relation 
of  George  O.  Thacber  and  others,  against 
Daniel  Boyle  and  othera,  as  the  Public  Serv- 
ice Commisslmi  of  the  state.  From  a  judg- 
ment for  the  relators,  and  from  an  order 
-denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

£.  O.  Toomey,  of  Hriena,  and  B.  F. 
<3aine8,  of  Butte,  for  appellants. 

Murphy  &  Whitlock,  of  Missoula,  and 
O'Uara  &  Madeen,  of  Hamilton,  for  respond- 
emta. 

HOLLOWAY,  J.  Some  time  prior  to  1906 
the  Bitter  Boot  District  Irrigation  Company 
-was  organized  to  irrigate  lands  in  the  BittcS: 
Boot  valley.  It  made  some  appropriations  of 
water,  and  partially  constructed  a  distribut- 
ing system.  In  1906  it  failed  In  buslneaa, 
And  Its  properties  were  taken  over  by  the 
Bitter  Boot  VaUey  Irrigation  Oompany, 
which  thereafter  purchased  30,000  acres  of 
land  in  the  vicinity,  perfected  the  appropria- 
tion of  large  quantities  of  water,  constructed 
a  reservoir  at  Lake  Como,  extended  a  main 
oanal  for  some  67  miles,  and  built  over  260 
miles  of  lateral  ditches.  It  sold  more  than 
17,000  acres  of  its  lands  with  perpetual  wa- 
ter rights,  and  contracted  to  furnish  each 
purchaser  water  for  irrigation  at  a  fixed 
annual  maintenance  charge  of  $1.25  per  acre. 
Later  this  company  became  bankrupt,  and 
its  properties  were  acquired  by  the  Ravalli 
Water  Company,  which  undertook  to  carry 
out  the  contracts  but,  finding  the  revenues 
derived  therefrom  insu£Bcient  to  cover  oper- 
ating expenses,  applied  to  the  Public  Service 
Oommiasion  of  this  state  to  take  Jurisdiction 
and  fix  annual  charges  for  the  services  to  be 
performed,  irrespective  of  the  contract  rate. 
The  Public  Service  Commission  having  in- 
dicated its  pun>ose  to  assume  jurisdiction 
and  determine  the  question  of  reasonable 
rates,  this  proceeding  was  Instituted  to  se- 
cure a  writ  of  prohibition  arresting  the  pro- 
ceedings before  the  Commission.  Issues  were 
Joined,  and,  after  a  hearing,  a  peremptory 
«rlt  w«s  issued,   and  defendants  appealed 
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from  the  judgment  and  from  an  order  deny- 
ing a  new  trial. 

[1]  One  question  is  det^minatlve  of  these 
appeals:  Is  the  Ravalli  Water  Company  a 
public  utility  within  the  meaning  of  chapter 
52,  Laws  of  1913?  If  it  is,  its  business  is  sub- 
ject to  supervision  and  regulation  by  the 
Public  Service  Commission.  If  it  is  not,  the 
Commission  has  no  Jurisdiction  over  it  or  its 
operations.  The  Oonimission  is  a  mere  ad- 
ministrative agency,  created  to  carry  into  ef- 
fect the  legislative  will.  It  has  only  limited 
powers,  to  be  ascertained  by  reference  to  the 
statute  creating  it,  and  any  reasonable  doubt 
as  to  the  grant  of  a  iwrticular  power  will  be 
resolved  against  the  existence  of  the  power. 
Collier  on  Public  Service  Companies,  404-406. 

By  section  1,  c.  62,  above,  a  Public  Service 
Commission  was  created  to  ^pervise  and 
regulate  the  operations  of  the  "public  utili- 
ties hereinafter  named,"  etc.  By  section  2 
the  Board  of  RaUroad  Commissioners  was 
constituted,  ex  oflicio,  the  Public  Service 
Commission.    Section  3  provides: 

"The  term  'public  utility,'  within  the  meaning 
of  this  act  shall  embrace  ev^ry  corporation,- 
both  public  and  private,  company,  individual,  as- 
sociation of  individuals,  their  lessees,  trustees, 
or  receivers  appointed  by  any  court  whatsoever, 
that  now  or  hereafter  may  own,  operate  or 
control  any  plant  er  equipment,  or  any  part  of 
a  plant  or  equipment  within  the  state,  for  the 
production,  delivery  or  furnishing  for  or  to 
other  persons,  firms,  associations,  or  corpora- 
tions, private  or  municipal,  heat,  street  rail- 
way service,  light,  power  in  any  form  or  by  any 
agency,  water  for  '  bosiness,  manufacturing, 
household  use,  or  sewerage  service  whether 
within  the  limit  of  municipalities,  towns  and 
villages,  or  elsewhere;  telegraph  or  telephone 
service,  and  the  Public  Service  Commission  is 
hereby  invested  with  full  power  of  supervision, 
regulation  and  control  of  such  utilities,  subject 
to  the  provisions  of  this  act  and  to  the  exclu- 
sion of  the  jurisdiction,  regulation  and  control 
of  such  utilities  by  any  municipality,  town  or 
village." 

[2,  S]  It  is  Idle  to  cite  authorities  defining 
the  terms  "public  utilities,"  as  those  terms 
are  generally  understood  In  common  par- 
lance. For  the  purpose  of  indicating  the 
extent  to  which  the  state  should  then  go  in 
exercising  Its  regulatory  powers  over  public 
utilitieB,  it  was  competent  for  the  Montana 
Legislature  to  adopt  such  a  restricted  defini- 
tion df  those  terms  as  it  saw  fit,  and  lu  suw 
fit  to  adopt  the  definition  contained  in  sec- 
tion 8,  above,  and  to  limit  the  jurisdiction  of 
the  Public  Service  Commission  to  the  specific 
subjects  therein  enumerated.  There  Is  not  > 
any  mention  in  section  3  of  a  corporation, 
company,  association,  or  individual  engaged 
In  furnishing  water  for  irrigation  purposes, 
and  the  only  contention  made,  or  that  could 
be  made,  is  that  the  expression  "water  for  ' 
business"  comprehends  water  for  Irrigation. 
In  view  of  the  fact  that  irrigation  has  been 


4ts>For  otlier  rasu  gee  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


880 


204  FACIFIO  REPORTEB 


(Mont^ 


one  of  tbe  most  prominent  subjects  of  legis- 
lation and  general  consideration  by  tbe  peo- 
ple in  Montana  from  its  organization  as  a 
territory  in  1864  to  the  present  time,  it  would 
impeach  the  intelligence  of  every  member  of 
the  legislative  assembly  of  1913  to  say  that, 
in  enacting  chapter  62,  above,  tbe  members 
could  not  command  language  to  express  tbe 
idea  of  irrigation,  but  were  driven  to  the 
sorry  expedient  of  using  the  phrase  "water 
for  business"  as  the  best  expression  available 
to  represent  the  idea.  But  resort  cannot  be 
had  to  such  a  subterfuge.  It  may  be  granted 
that  the  term  "business"  Is  sufficiently  com- 
prehensive to  include  almost  any  human  en- 
deavor; but  that  it  was  not  employed  In 
that  general  sense  is  apparent.  It  is  an 
el^nentary  rule  of  statutory  construction 
that  every  word,  phrase,  clause,  and  sen- 
tence in  an  act  must  be  given  meaning  If 
It  is  possible  to  do  so.  State  ex  rel.  Bitter 
Boot  Valley  Irrigation  Co.  v.  District  Court, 
61  Mont.  305,  152  Pac.  745.  If  the  word 
"business"  was  intended  to  have  attached  to 
It  its  broad  significance,  then  the  very  next 
word  in  section  3,  "manufacturing,"  is  with- 
out any  meaning  whatever,  for  no  one  would 
contend  that  business  does  not  include  manu- 
facturing. It  is  perfectly  manifest  from  the 
use  of  these  words,  and  from  the  last  sen- 
tence in  the  section,  that  the  Legislature 
had  reference  to  corporations,  associations, 
and  individuals  engaged  in  furnishing  water 
to  municipalities  for  sewerage  purposes,  and 
to  business  houses,  manufacturing  establish- 
ments, and  to  the  citizens  for  household  use, 
and  that  irrigation  projects  were  never  in 
contemplation. 

But,  if  any  doubt  could  arise  as  to  wheth- 
er irrigation  projects  were  Intended  to  be 
brought  under  the  Jurisdiction  of  the  Public 
Service  Commission  by  the  provisions  of 
chapter  62,  that  doubt  Is  dispelled  by  the 
Legislature  Itself.  By  an  act  of  the  extraor- 
dinary session  of  the  Sixteenth  Legislative 
Assembly  (Laws  Extra  Session  191»,  c.  13) 
the  Montana  Irrigation  Commission  was  cre- 
ated, with  authority  to  supervise  the  sale  of 
water  and  water  rights  and  contracts  to 
furnish  water  for  Irrigation  purposes.  The 
authority  conferred  Is  limited,  and  the  pow- 
^8  to  be  exercised  particularly  enumerated. 
It  is  inconceivable  that  the  Legislature  in- 
tended to  confer  general  Jurisdiction  over 
irrigation  projects  upon  tbe  Public  Service 
Commission  by  chapter  52,  above,  and  then 
created  a  separate  commission  with  limited 
Jurisdiction  over  the  same  subject  by  the 
act  of  1919.  Again,  the  act  of  1919  contains 
a  clause  repealing  all  acts  and  parts  of 
acts  in  conflict  with  it  If  Jurisdiction  over 
irrigation  projects  was  intended  to  be  con- 
ferred by  chapter  52,  that  act  was  repealed 
by  the  later  statute  to  the  extent  of  any 
repugnancy  between  them;  and  that  they  are 
essentially  repugnant  in  their  provisions  is 
b^ond  controversy  if  chapter  62  was  intend- 


ed to  confer  authority  upon  tbe  Public  Serv- 
ice Commission  to  regulate  the  sale  and  dis- 
tribution of  water  for  irrigation  purposes. 
It  cannot  be  possible  that  the  Legislature 
Intended  that  two  boards  should  have  con- 
flicting Jurisdictioos  over  the  same  subject 
at  the  same  time.  But  the  act  of  1919  does 
not  repeal  any  imrt  of  chapter  52,  above,  for  , 
the  reason  that  the  two  acts  deal  with  un- 
related subjects,  chapter  52  with  the  named 
public  utilities,  and  the  act  of  1919  with 
Irrigation  projects  exclusively.  Since  the- 
Ravalll  Water  Company  is  not  a  public  util- 
ity within  the  meaning  of  chapter  52,  the- 
FUbllc  Service  Commission  has  no  Jurisdic- 
tion over  it  or  its  operations. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

REYNOLDS  and  COOPER,  JJ.,  concur. 

BRANTLT,  C.  J.,  and  GALEN,  J.  (dissent- 
ing). We  do  not  agree  with  the  construction: 
placed  on  the  words  "water  for  business  use" 
as  used  in  section  3  of  chapter  52,  Laws  1913, 
nor  with  the  conclusions  reached  by  the- 
majority.  In  our  opinion  the  language  em- 
ployed is  broad  enough  to  include  water  pro- 
vided for  irrigation  purposes,  and  such  was 
the  clear  legislative  intent.  The  plain  words 
of  the  statute  include  as  a  public  utility, 
subject  to  the  supervision  and  control  of  tha 
Public  Service  Commission,  every  corpora- 
tion, both  public  and  private,  owning  or  t-on- 
troUing  any  plant  or  equipment  within  the 
state  for  the  production,  delivery,  or  fur- 
nishing of  "water  for  business,  manufactur- 
ing, household  use,  or  sewage  service  wheth- 
er within  the  limits  of  municipalities,  towns 
and  villages,  or  elsewhere."  Giving  the  lan- 
guage employed  its  natural  significance,  it 
Is  idain  that  the  Legislature  intended  to 
cover  all  uses  of  water  by  the  selection  of 
generic  words;  and,  as  Indicated  in  the  ma- 
jority opinion,  if  possible  we  are  required  to 
give  force  and  meaning  to  every  word, 
phrase,  s^itence,  and  section  used  in  the  act ; 
tbe  presumption  being  that  the  Legislature 
did  not  employ  language  without  meaning. 
State  ex  reL  Smith  v.  Duncan,  65  Mont  376, 
177  Pac.  248.  Generally  the  word  "business" 
means  any  occupation  of  man,  and  man's 
principal  pursuit  is  agriculture.  Agriculture 
has  moved  ahead  of  mining  in  Montana,  and, 
as  recent  experience  has  clearly  proven,  ir- 
rigation is  indispensable  in  connection  thefe- 
with.    Webster  defines  "business"  as  follows: 

"That  which  busies  or  engages  time,  atten- 
tion or  labor,  as  a  principal  serious  concern 
or  interest;  constant  employment;  regular  oc- 
cupation; any  particular  occupation  or  employ- 
ment habitually  engaged  in,  especially  for  live- 
lihood or  gain."    New  Int  Diet  p.  296. 

See  Tferritory  v.  Harris,  8  Mont  140,  143, 
10  Pac.  286;  1  Words  and  Plirases,  Second 
Series,  631, 
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If  It  were  not  Intended  to  include  Irriga- 
tion under  the  t»in  "business,"  tbe  Leglsla- 
tore  should  so  hare  stated.  In  interpretins 
the  language  of  the  act  we  must  imply  the 
usual  meaning  to  the  words  employed,  and 
In  so  doing  irrigation  is  necessarily  Included 
under  tbe  general  term  "business." 

'It  is  unbelievable  that  the  Legislature 
would  enact  a  public  utility  law,  when  such 
a  law  appeared  a  necessity,  for  the  protec- 
tion of  "business,"  and  exclude  irrigation 
companies  from  the  control  of  the  Commis- 
sion chosen  to  administer  the  sovereign's 
rate-making  power;  and,  in  the  absence  of 
language  expressly  indicating  its  exception, 
we  think  the  act  should  be  held  to  Include  it 
To  us  It  apijears  wholly  unwarranted  to  hold 
that  "water  for  business  use"  gives  the  Pub- 
lic Service  Commission  the  right  to  regulate 
rates  for  the  use  of  water  for  sprinkling 
lawns  and  the  irrigation  of  shrubbery,  but 
does  not  confer  like  authority  as  to  water 
used  for  the  irrigation  of  farms. 

From  the  record  it  is  dear  that  the  Raval- 
li Water  Company  Is  a  carrier  of  water  for 
delivery  to  persons  owning  lands  susceptible 
of  Irrigation  for  the  following  uses:  Irriga- 
tion, stock  and  domestic  purposes — and  that 
It  is  now  engaged  in  such  business.  Its  busi- 
ness Is  public  in  nature,  not  private,  and 
there  is  more  reason  why  its  rates  should  be 
made  the  subject  of  regulation  by  the  state 
than  those  of  companies  ^igaged  exclusively 
in  the  sale  and  delivery  of  water  "to  munic- 
ipalities for  sewerage  purposes,  and  to  their 
business  houses,  manufacturing  establish- 
ments, and  •  •  •  citizens  for  household 
use." 

Moreover,  section  7  of  the  act  clothes  the 
commission  with  plenary  authority  to  bring 
within  its  jurisdiction  "any  other  business," 
other  than  those  mentioned  in  section  3, 
which  may  be  considered  a  public  utility.  It 
is  thereby  provided: 

"Blvery  public  utility  engaged  directly  or  in- 
directly in  any  other  business  than  those  men- 
tioned in  sectioD  3  of  this  act,  shall,  if  required 
by  the  Commissioo,  keep  and  render  separately 
to  the  commission,  in  like  manner  and  form, 
the  accounts  of  all  such  other  basiness,  in  which 
case  all  the  provisions  of  this  act  shall  apply 
with  like  force  *  *  *  to  tbe  books,  accounts, 
papers  and  records  of  each  other  business." 

To  hold  that  the  term  "business"  does  not 
Include  farming  or  agriculture,  whereof  in 
this  state  irrigation  is  a  principal  means,  is 
to  say  that  tbe  Legislature  rejected  tbe 
primary  meaning  of  the  word,  for  agricul- 
ture is  tbe  most  general  occupation  or  busi- 
ness; so  that,  in  our  view,  tbe  statute  in- 
cludes the  regulation  of  the  sale  of  water 
by  the  BavalU  Water  Company,  and  other 
Uke  irrigation  companies,  as  a  public  utility. 
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In  construing  this  statute.  In  the  case  of 
State  ex  rel.  Billings  v.  Billings  Gas  Co.,  55 
Mont  102,  173  Pac  799,  tills  court,  speaking 
through  Mr.  Justice  HoUoway,  well  said: 

"A  consideration  of  the  statute  leads  to  tbe 
conclusion  that  in  this  enactment  the  Legisla- 
ture intended  to  provide  a  comprehensive  and 
uniform  system  of  regulation  and  control  of 
public  utilities,  by  a  specially  created  tribunal, 
through  which  the  state  itself  exercises  its 
sovereign  power." 

See,  also,  Doney  v.  Northern  Pac.  Ry.  Co„ 
eo  Mont ,  199  Pac.  432. 

The  words  employed,  the  policy  of  the  law, 
the  evils  to  be  remedied,  are  indicia  properly 
to  be  availed  of  In  determining  the  scope  of 
the  legislative  enactment.  State  ex  rel.  Mc- 
Gowan  v.  Sedgwick,  46  Mont.  187,  127  Paa 
94 ;  Johnson  v.  Butte  &  Superior  Copper  Co., 
41  Mont.  158,  108  Pac.  1057,  48  L.  K.  A.  (W, 
S.)  938;  State  ex  reL  Carter  v.  Kail,  53  Mont. 
162,  112  Pac.  385,  5  A.  L.  R.  1309. 

"General  words  should  receive  a  general  con- 
struction unless  there  is  something  in  tbe  stat- 
ute to  restrain  them.  It  restraint  must  be 
put  on  general  words,  it  is  the  doty  of  the 
court  to  put  no  further  restriction  on  them  than 
the  nature  of  tbe  provision  and  the  subject 
matter  to  which  it  relates  necessarily  impose." 
2  Leviris'  Sutherland  on  Statutory  Construction 
(2d  Bd.)  par.  392,  pp.  760-751. 

The  act  should  be  liberally  construed,  and. 
if  any  doubt  exists  with  reference  to  the 
meaning  of  words  used,  it  should  be  re- 
solved in  favor  of  tbe  sovereignty  of  the 
state,  and  It  is  to  be  remembered  that  the 
use  of  all  water  for  sale,  rental,  distribution, 
or  other  beneficial  purpose  is  declared  to  be 
a  public  use  under  our  Constitution,  section 
15  of  article  3. 

And  we  are  not  able  to  agree  with  tbe 
majority  that  the  act  of  the  extraordinary 
session  of  the  Sixteenth  Legislative  Assembly 
(Session  Laws,  Extraordinary  Session  of 
1919,  c.  13)  indicates  the  exclusion  of  irriga- 
tion companies  from  tbe  operation  of  chapter 
52,  supra,  for  that  statute  is  silent  upon  the 
subject  of  rates  to  be  charged  for  water  serv- 
ice, and  relates  exclusively  to  irrigation  dis- 
tricts and  projects; .  it  does  not  cover  com- 
panies actually  engaged  in  selling  water; 
it  simply  prescribes  tbe  condition  under 
wUcb  they  may  become  established,  and  is 
wholly  silent  with  reference  to  tbe  rates  to 
be  charged.  In  our  opinion,  these  statutes 
are  in  complete  harmony. 

As  the  plaintiff  ovms  a  plant  and  equip- 
ment and  is  engaged  in  tbe  furnishing  and 
delivering  of  water  to  persons  "for  business." 
1.  e.,  for  tbe  prosecution  of  agriculture  by  tbe 
irrigation  of  land,  we  think  It  is  properly 
classed  as  a  public  utility  within  the  mean- 
ing of  dtapter  62  supra. 
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193(9)— Tkat    com- 
•f  aetioii  may  be 


'.a.-ic  iocs  not  state  a  cause  of 
;«:«!il  oa  appeal  for  the  first 


^  ««w«r  m4  comvrsJM  «=332(3)— Atlega- 
'  ..M  4i  ««a«nMp  mad  rigM  of  possession  en 
«.>««  of  ««(worsioa  safficieRt. 

-.^  ^;2  »cc:<ui  in  conversion,  where  damages 

,.  ^    i-«  recoverable,  it  is  sufficient  to  allege 

". .    ..>c:v."  ■■  »nd  possession  or  right  of  possession 

.    W  vJat»  the  property  was  converted,  as  dis- 

'  ^  ;$h<.>J  from  the  date  of  the  commencement 

v<  tk#  action. 

j^  Pr«p«rty  «=>9— Presumption  of  ownerehip 
attaches  to  possession. 
The  presumption  of  ownership  attaches  to 
rossession  of  personal  property,  and  the  de- 
termination of  the  question  of  ownership  moat 
be  according  to  the  presumption  unless  con- 
troverted by  competent  evidence. 

4.  Trover  and  conversion  «=>!  6— Plaintiff  must 
recover  on  strength  of  own  title. 

Plaintiff  in  conversion  must  recover  on  the 
strength  of  his  own  title. 

5.  Trial  «=3|39( I)— Nonsuit  proper  where  avl< 
denoe  produces  mere  conjecture. 

To  withstand  motion  for  nonsuit  there 
must  be  competent  evidence  fairly  tending  to 
afBrmatively  prove  the  allegations  of  the  com- 
plaint; it  not  being  enongh  if  the  condarion 
reached  from  the  testimony  is  equally  con- 
sonant with  the  truth  or  falsity  of  the  allega- 
tions, and  therefore  a  mere  conjectnie. 

6.  Witnesses  «927l(l,3)— Reeorded  bill  of 
sale,  testlfled  to  by  witness,  admissible,  and 
oross-examlnation  may  extend  to  all  Its  con- 
tents and  conditions. 

In  an  action  in  conversion,  where  plaintiff 
testified  on  cross-examination  without  objection 
that  the  property  was  sold  to  defendant  under 
a  conditional  bill  of  sale,  filed  under  a  certain 
number  in  the  recorder's  office,  the  identifica- 
tion and  admission  in  evidence  of  such  bill  of 
sale  was  not  error,  and  the  cross-examination 
may  extend  to  all  its  contents  and  conditions. 

7.  Trial  «=»I65— On  motion  for  nonsuit,  proof 
most  favorable  to  plaintiff  must  be  considered. 

On  a  motion  for  nonsuit,  the  proof  most 
favorable  to  plaintiff  must  be  considered;  the 
truth  of  all  his  testimony  being  admitted  by 
such  motion. 

8.  Trover  and  conversion  «=>40(3)— Evidenoe 
of  ownership  held  Insoffldent. 

In  an  action  in  conversion,  evidence  lield 
insufficient  to  identify  the  property  alleged  to 
have  been  converted  as  plaintiff's. 

Commissioner's  Opinion. 
Appeal  from   District  Court,   Silver  Bow 
County ;  Jos.  B.  Jackson,  Judge. 


>  Action  by  Mn.  Tnmfn  Park  against  James 
,  H.  Grady.  Judgmeot  for  defendant,  and 
plaintiff  ai^eals.    Affirmed. 

i     H.  S.  VCrmxi,  of  Butte,  for  appellant. 
I     WUllam  Meyer,  of  Bntte,  for  respondent. 

AYBKS,  C.  On  December  9,  1917,  Mrs. 
James  Park  delivered  to  James  H.  Grady 
and  Ethel  G.  Grady  certain  personal  prop- 
'erty,  and  entered  into  an  agreement  In  writ- 
ing, of  the  words  and  figures  following: 

"Conditional  Bill  of  Sale. 

"Know  all  men  hy  these  presents:  That  Mrs. 
James  Park,  herein  called  the  vendor,  has  this 
day  sold  to  James  H.  Grady  and  Ethel  G.  Gra- 
dy, the  personal  property  described  in  the  in- 
ventory hereto  attached,  marked  Exhibit  A. 
and  hereto  made  a  part,  upon  the  following 
conditions,  to  wit: 

"The  purchase  of  said  property  is  to  be  t|je 
sum  of  nine  thousand  dollars  (^,000.00),  of 
which  the  sum  of  four  thousand  dollars  (|4,- 
000.00)  has  been  paid  in  cash  upon  the  delivery 
of  sjud  goods  and  the  execution  of  this  bill  of 
sale,  and  that  the  balance  of  five  thousand  dol- 
lars ($5,000.00)  is  to  be  payable  in  the  sum 
of  one  hundred  dollars  ($100.00)  or  more,  pay- 
able on  or  before  the  12tb  day  of  January, 
1918,  and  like  sums  of  one  hundred  dollars 
($100.00)  or  more  payable  on  or  before  the 
12th  day  of  each  and  every  month  thereafter, 
until  the  full  snm  of  nine  thousand  dollars 
($0,000.00)  and  interest,  as  herein  provided, 
has  been  paid. 

"Interest  at  the  rate  of  nine  per  cent,  per 
annum,  is  to  be  paid  on  all  unpaid  balances,  in- 
terest payable  monthly. 

"It  is  further  understood  and  agreed  that 
the  personal  property  herein  conditionally  sold 
and  which  is  described  in  Exhibit  A,  attached 
hereto,  is  located  in  the  Park  Block,  217  "West 
Park  street,  Butte,  Montana,  and  possession 
thereof  has  been  given  to  the  vendees  herein, 
but  the  title  thereto  is  to  remain  in  the  ven- 
dor herein,  Mrs.  James  Park,  until  the  full 
sum  of  nine  thotisand  dollars  ($9,0(X).0O)  and 
accrued  Interest  has  been  paid  and  said  goods 
and  chattels  are  not  to  be  removed  from  said 
premises  without  the  consent  of  the  vendor 
herein. 

"It  is  further  understood  and  agreed  as  a 
condition  of  said  purchase  that  vendees  are  to 
be  aUowed  not  more  than  iifteen  (15)  days 
grace  in  the  payment  of  the  installments  here- 
inbefore named,  and  that  in  the  event  of  the 
default  of  the  payment  of  any  of  the  install- 
ments, herein  named,  for  a  period  of  greater 
than  fifteen  (15)  days  after  the*  same  shall 
have  been  payable,  then  the  entire  sum  at  that 
time  remaining  unpaid  shall  immediately  be- 
come due  and  payable,  and  if  the  same  is  not 
thereupon  immediately  paid,  the  vendor  herein 
may  at  her  option  retalce  immediate  possession 
of  said  personal  property  and  the  moneys 
theretofore  paid  to  said  vendor  by  said  ven- 
dees shall  be  retained  by  said  vendor  as  rent 
for  said  goods  and  the  use  thereof,  and  aa 
agreed  damages  for  the  violation  of  this  con- 
tract 
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"The  vendees  hereby  agree  to  in.sure  said 
property  in  a  sum  not  leas  than  five  thoosand 
dollars  ($5,000.00),  loss  payable  to  Mrs.  James 
Park,  aa  her  interest  may  appear. 

"That  upon  the  final  payment  aa  herein  pro- 
vided, made  by  or  for  the  vendees  herein  to 
the  vendor,  the  latter  will  cancel  this  agree- 
ment of  record  and  the  title  to  the  property 
herein  conditionally  sold  shall  be  absolutely 
vested  in  the  said  vendees. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  this  6th  day  of  De- 
cember, 1917.  Mrs.  James  Park, 

"Vendor. 
"J.  H.  Grady, 
"Bthel  G.  Grady, 

"Vendee." 

The  Exhibit  A  referred  to  in  the  agree- 
ment Is  an  itemized  list  of  a  large  amotint 
of  furniture  and  rooming  bonse  furnishings, 
and  designates  tbe  location  of  sncb  articles 
In  various  rooms  in  tbe  Park  Block,  but 
falls,  aa  does  also  the  agreement,  to  state 
whether  the  same  Is  all  of  the  furniture  and 


here  for  tbe  first  time,  for,  If  tbe  complaint 
does  n&t  state  a  cause  of  action,  no  valid 
Judgment  could  be  entered  tbereon.  This  be- 
ing an  action  in  conversion,  wbere  damages 
only  are  recoverable,  it  Is  sufficient  to  allege 
ownership  and  possession  or  ownership  and 
right  of  possession  on  the  date  the  property 
was  converted,  as  distinguished  from  on  the 
date  of  tbe  commencement  of  tbe  action,  as 
is  the  rule  when  the  action  is  brouf^t  in  re- 
plevin to  recover  possession  of  chattels.  In 
an  action  In  conversion,  the  right  to  dam- 
ages becomes  fixed  as  of  the  date  of  tbe  con- 
version, and  does  not  depend  upon  tbe  plain- 
tlfTs  ownership  or  right  of  possession  at  any 
subsequent  time;'  hence  we  find  tbe  com- 
plaint to  be  sufficient  Babcock  v.  Caldwell, 
22  Mont  460,  66  Pac.  1081;  Didriksen  v. 
Broadview  Hdw.  Co.,  68  Mont.  421,  193  Pac. 

es. 

[8]  Now,  after  determining  tbe  sufficiency 
of  tbe  complaint  the  Judgm<>nt  must  stand 

or  fall  on  tbe  evidence.    The  witness  Slate; 

furnishings  in  the  building  designated  "Park  testified  that  in  December,  1917,  be  roomed 


Block." 

On  April  30,  1920,  Mrs.  Park,  plaintHf  be- 
low, and  appellant  here,  filed  her  complaint 
In  conversion'  in  the  district  court  of  Silver 
Bow  county,   charging   that   the  respondent 


In  the  Park  Block ;  that  furniture  was  stored 
In  bis  room  about  tbe  6tb  of  that  month, 
and  at  tbe  time  It  was  placed  there  be  asked 
tbe  defendant  what  be  was  going  to  do  with 
"these  things,"  referring  to  the  stored  fnmi- 


Ing  to  sell  them,  and,  after  tbe  f nmlture  had 
been  moved,  which  was  before  the  16tb  of  tbe 
same  month,  he  asked  defendant  if  be  bad 


and  Ethel  G.  Grady,  his  codefendant  there,  j^"*  '•  ^f}  defendant  replied  that  he  was  go- 
who  was  never  served  with  summons,  had, 
on  or  about  December  6,  1917,  while  In  pos- 
session,  unlawfully  converted  and  disposed 
of  certain  personal  property  particularly  de- !  sold  the  same,  to  which  defendant  answered, 
scribed  as  follows:  "Yes,"  that  he  bad.     Witness  testified  that 

"lo  1.0.1.,*..^.   oi   i,.j  .,.,.!„„.   99  K.^  m.t  ;*>*    ^*    '***»    ^^"^   "*"»«    articles    before 

19  bedsteads,  21  bed  springs,  Jss  oea  mat-  __.__j   *, v-^ui i      ii.     <   ^i. 

tresses,  94  bed  sheets.  41  bedspreads,  70  pil-  ST*'!'*?,,!^  biding,  in  tto  rooms  of  tbe 
low  cases,  2  quilts,  10  tables,  16  common  chairs,  |  ^'^  B«'<*-  "«  enumerated  them  as: 
72  pairs  window  curtains,  27  window  shades,  j  "There  were  about  20  beds,  *and  about  the 
10  rocking  chairs,  IS  room  carpets,  11  waste  j  game  number  of  springs  and  mattresses,  and 
basketo,  8  cuspidors,  4  folding  beds,  2  dress- 1 1  should  judge  there  were  8  or  9  tables,  about 
ers,  1  hall  runner,  1  hall  chair,  1  stair  nifi-  i  16  common  chairs,  and  8  to  a  dozen  rocking 


chairs,  about  7  or  8  rugs,  1  folding  bed,  1  or  2 
dressers,  some. cuspidors,  a  half  doxen  or  so,  1 
hall  runner,  1  hall  chair  and  some  tables,  I 
think  about  half  a  dozen." 

He  attempted  no  further  to  identify  the 


ner,  1  pair  drape  curtains,  1  Ice  box,  1  ward- 
robe, 14  blankets,  26  pillows,  of  the  value  of 
$689.60" 

— and  alleging  that  she  (the  plaintiff)  was 
tben,  to  wit,  on  or  about  December  6,  1917, 

the  owner  thereof,  and  «atltled  to  tbe  Imme-  'property  or  to  fix  title  in  tbe  plaintiff.  Tbe 
diate  possession  of  tbe  same,  and  that  she '.  plaintiff  herself — the  only  other  witness — 
bad  been  damaged  by  reason  of  said  conver- 1  does  not  testify  nor  show  that  she  owned  all 
slon  in  a  sum  equal  to  the  value  of  said  prop- .  of  tbe  personal  property  and  furniture  in  tbe 
erty,  together  with  Interest  at  the  legal  rate,  block  or  in  the  rooms  of  tbe  block,  nor  does 
Tbe  issues  were  made  in  the  trial  court  by  tbe  agreement  nor  the  Exhibit  A  attached 
respondent's  answer  In  tbe  form  of  a  general  ■  thereto,  make  any  such  recital  so  as  to  ex- 
denial,  and  trial  was  bad,  which  resulted,  !  elude  the  presumption  of  ownership  in  tbe 
after  tbe  plaintiff  had  rested  her  case,  in  tbe  defendant     Tbe  defendant's  possession  was 


court  sustaining  defendant's  motion  for  non- 
suit and  entering  Judgment  against  her. 
This  appeal  was  taken  from  the  Judgment 
and  from  tbe  court's  order  refusing  a  new 
trial. 

[1,  2]  Tbe  basis  of  tbe  motion  for  nonsuit 
as  urged  in  the  trial  court  was  the  insuffi- 
ciency of  evidence,  and,  in  addition  thereto, 
it  is  also  urged  in  this  court  that  the  com- 
plaint does  not  state  a  cause  of  action.  The 
latter  proposition,  of  coarse,  can  be  raised 


unchallenged  In  December,  1917,  and  to  such 
possession  attaches  the  presumption  of  own- 
ership, and,  unless  controverted  by  compe- 
tent evidence,  tbe  conclusion  must  be  accord- 
ing to  the  presumption.  Sweeney  v.  Darcy, 
21  Mont  188,  53  Pac.  640;  16  Cyc.  1074;  .12 
Cyc.  677;  Bradshaw  T.  Ashley,  180  U.  8.  09, 
21  Sup.  Ct  297,  45  L.  Ed.  423 ;  section  10606, 
Rev.  Codes  1921. 

[4]  The    plaintiff,    to    recover,    must    re- 
cover upon  the  strength  of  her  titte.    She 
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admittedly  does  not  know  what  property,  U 
any,  waa  sold  in  December,  1917,  for  ibe  tes- 
tified that  she  understood  the  furniture  was 
sttU  there  on  April  13,  1918.  In  April,  1918, 
Bhe  repurchased  all  of  the  property  from  the 
Gradys.  Some  settlement,  not  disclosed  hy 
the  record,  was  made  with  Mrs.  Grady  for 
her  interest,  and  a  note  was  given  to  Grady. 
Mrs.  Grady,  however,  continued  in  posses- 
sion until  January,  1919,  and,  on  her  leaving, 
the  plaintiff  for  the  first  time  discovered 
that  furniture  was  missing.  Consequently 
she  knew  nothing  about  the  alleged  sale  or 
conversion  of  articles  by  Grady  in  December, 
1917,  and  for  recovery  she  must  rely  on  the 
testimony  of  Slater.  The  question  now  oc- 
curs. Does  the  evidence  of  Slater  fulfill  the 
requirements  of  the  law  as  to  proof  of  the 
allegations  of  the  complaint? 

[5]  Upon  a  motion  for  nonsuit  everything 
will  be  deemed  to  be  proved  which  the  evi- 
dence tends  to  prove.  State  ex  rel.  Pigott 
V.  Benton,  13  M<mt.  306,  34  Pac.  301 ;  Morse 
V.  Granite  County  Corns.,  19  Mont  450,  48 
Pac  745;  Cain  v.  Gold  Mountain  Co.,  27 
Mont  529,  71  Pac  lOM;  Nord  v.  B.  &  M.  a 
C.  &  S.  M.  Co.,  30  Mont  48,  75  Pac  681.  No 
cause  should  be  withdrawn  from  a  Jury  un- 
less the  conclusion  from  the  facts  necessarily 
follow,  as  a  matter  of  law,  that  no  recovery 
could  be  had  upon  any  view  whldi  could  rea- 
sonably be  drawn  from  the  facts  which  the 
evidence  tends  to  establish.  However,  un- 
der this  rule,  the  record  must  contain  com- 
petent testimony  fairly  tending  to  affirma- 
tively prove  the  allegations  of  the  complaint 
The  burden  of  proof  is  still  upon  the  plain- 
tur,  and  is  not  satisfied  If  the  conclusion  to 
be  reached  from  the  testimony  offered  is 
merely  a  matter  of  conjecture.  If  such  con- 
clusion be  equally  consonant  with  the  truth 
of  the  allegations,  and  with  some  other  the- 
ory inconsistent  therewith,  it  then  becomes 
a  mere  conjecture,  and  the  rule  of  the  bni^ 
den  of  proof  is  not  satisfied.  Shaw  v.  Kew 
Tear  Gold  Mines  Co.,  81  Mont  138,  77  Pac 
515.  Slater's  testimony  as  to  ownership  Is 
entirely  circumstantial,  and  while,  of  course, 
these  allegations  can  be  proved  in  that  way, 
yet  such  proof  must  be  measured  by  the 


rules  applicable  in  such  cases.  It  must  not 
be  susceptible  to  any  other  equally  reason- 
able Inference  than  that  which  may  be 
drawn  in  favor  of  the  plaintiff.  In  fact  it 
must  tend  to  exclude  all  other  inferences. 
On  the  other  hand,  if  it  is  susceptible  to 
any  other  equally  reasonable  Inference,  the 
proof  then  fails,  and,  measuring  the  proof 
here  by  this  standard,  it  certainly  falls  short 
of  "fairly  tending  to  affirmatively  prove" 
the  allegations  of  plaintiff's  complaint. 

[t]  The  other  assignments  of  error  not 
treated  above  are  that  too  much  latitude 
was  allowed  '  in  the  cross-examination  of 
plaintiff.  She  testified,  on  snch  examination, 
without  objection,  that  the  property  was  sold 
December  6,  1917,  to  the  Gradys,  under  a 
conditional  bill  of  sale.  No.  18687  of  the  files 
of  the  county  clerk  and  recorder,  and  no 
error  can  follow  by  the  identification  and 
admission  In  evidence  of  the  conditional  bill 
of  sale,  as  filed  and  numbered  in  said  office, 
and  after  its  admission  in  evidence  the  cross- 
exam.ination  may  extend  to  all  of  its  con- 
tents and  conditions;  and  In  this  case  the 
cross-examination  did  not  exceed  the  priv- 
ileges allowed  by  this  rule. 

[7,  8]  Considering  the  proof  most  favorable 
to  plaintiff,  as  is  the  rule  on  a  motion  for 
nonsuit — for  defendant  in  making  such  a  mo- 
tion admits  the  truth  of  all  of  plaintifTs  tes- 
timony— ^we  must  conclude  that  the  articles 
and  furniture  alleged  to  have  been  converted 
were  never  identified  as  the  property  of 
plaintiff,  and  that  the  allegations  of  the  com- 
plaint were  not  proved  by  competent  evi- 
dence, or  at  all,  and  that  the  court  did  not 
err  in  permitting  the  latitude  it  did  on  cross- 
examination. 

The  error  complained  of  in  this  case,  after 
being  condensed,  is  based  and  specified  on 
the  granting  of  the  moticm  for  nonsuit  and 
the  admissibility  of  evidence,  neither  of 
which  is  well  founded. 

We  therefore  recommend  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 
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la  ra  WITHENBURY'S  ESTATE. 
(L.  A.  6980.) 

(Supreme  Coort  of  California.    Feb.  3,  1922. 
Reliearing  Denied  March  2,  1922.) 

f.  WilU  «=b355— Court  may  raliwe  petitioner 

tor  revooatloa  of  proiiate  from  failure  to  ia- 

aae  eltatioa  witlila  one  year  If  failure  waa 

reault  of  exeuaable  neglect. 

On  petition  for  revocation  of  probate  of 

'will,  the  issuance  of  citation  within  one  year 

after  probate  of  will  under  Code  Civ.  Proc.  i 

1328,  ia  not  jurisdictional,  and  the  trial  court 

haa  the  power  to  relieve  the  petitioner  from 

the  failure   to  issue  such   citation  within  the 

year,  if  such  failure  was  the  result  of  excusable 

neglect. 

2.  Wills  ^=3355— Fallnre  to  Issue  citation  on 
petition  for  revocation  of  probate  until  after 
year  following  probate  held  excueablo. 
Where  attorney  with  large  practice  placed 
in  the  bands  of  a  clerk  who  had  been  admitted 
to  practice  the  matter  of  filing  of  petition  for 
revocation  of  probate  of  will,  and  the  derk 
was  ignorant  as  to  necessity  of  issuing  citation 
within  one  year  after  probate  under  Code  Civ. 
Proc.  1 1328,  but  where  mistake  was  discovered 
so  that  citation  was  issued  within  10  days  after 
the  petition  was  filed  and  within  3  days  after 
the  expiration  of  the  year,  the  failure  was  ex- 
-cusable,  and  ^jtmimnii  of  petition  was  an  abuse 
-of  discretion. 

a.  Wills  «=33S5— Matter  of  relief  from  failure 
to  Isaue  oltatlon  oa  petition  for  revooatlon  of 
probate  within  year  after  probate  largely  dle> 
orvtionary. 
Under  Code   Civ.  Proc.  i  473,   the  court 
liad  wide  discretion  in  the  matter  of  granting  or 
refusing  relief  from  failure  to  issue  citation 
-within  one  year  after  probate  of  will,  on  peti- 
tion for  revocation  of  probate,  aa  required  by 
section  1328. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  C.  Rives,  Judge. 

In  tbe  matter  of  tlie  estate  of  Marion  M. 
Wlthmbury,  deceased.  Petition  by  Clara 
Ireland  Pabodle  for  revocation  of  probate  of 
will.  From  order  dismissing  petition,  jpetl- 
tloner  appeals.    Reversed. 

Anderson  &  Anderson,  of  Los  Angeles 
(Edw.  F.  Wehrle  and  W.  H,  Anderson,  both 
of  Los  Angeles,  of  counsel),  for  appellant 

J.  P.  Chandler,  of  Los  Angeles,  for  re- 
spondent. 

WILBUR,  J.  On  November  17,  1920,  ap- 
pellant served  and  filed  a  petition  for  the  rev- 
ocation of  the  probate  of  the  will  of  tbe  de- 
ceased, probated  November  24,  1919,  alleg- 
ing that  the  will  was  procured  by  fraud  and 
undue  influence.  Citation  thereon  was  is- 
sned  November  80,  1920.  The  executor 
moved  to  dtsmlgs  the  petition  for  revocation 
on  tbe  ground  that  no  citation  had  been  is- 


sued within  one  year  after  the  probate  of 
the  will  as  required  by  section  1328,  Code  of 
Civil  Procedure.  The  appellant  upon  kfiSda- 
vita  moved  for  relief  from  such  failure  on 
the  ground  of  excusable  neglect,  and  the 
court,  after  finding  the  facts  as  hereinafter 
stated,  denied  appellant  relief  and  ordered 
tbe  dismissal  of  tbe  petition  for  revocation. 
The  petitioner  appeals  from  this  order. 

[1,  2]  The  question  for  our  consideration  la 
this:  Was  the  delay  of  the  petitioner  for 
more  than  five  days  after  the  ext>irati<n>  of 
the  year  from  the  time  of  the  probate  of  tbe 
will  so  far  Justified  by  tbe  circumstances 
found  by  the  trial  court  as  to  require  a  re- 
versal of  its  order  denying  petltimier  the  re- 
lief sought  and  dismissing  the  petition.  The 
Issuance  of  the  citation  is  not  Jurisdictional, 
and  the  trial  court  had  the  power  to  reDere 
the  petitioner  from  the  failure  to  issue  such 
citation  within  a  year,  if  in  its  opinion  sucb 
a  failure  was  the  result  of  excusable  nej^ect 
ESstate  of  Simmons,  168  Cal.  890,  148  Paa 
697.  The  facts  found  by  the  trial  court  and 
tbe  facts  relied  upon  by  the  appellant  to  con* 
stltute  excusable  neglect,  briefly  stated,  are 
as  follows:  That  J.  A.  Anderson,  a  member  of 
the  firm  of  Anderson  &  Anderson,  appellant's 
attorneys,  bad  been  absent  from  tbe  office  of 
tbe  firm  for  more  than  two  weeks  prior  to 
November  17,  1920,  and  had  not  participated 
in  the  business  of  said  firm  during  that  peri- 
od, and  that  the  entire  burden  of  tbe  busi- 
ness and  affairs  of  said  ofl3ce  had  fallen  up- 
on and  were  attended  to  by  W.  H.  Anderson ; 
that  on  November  17,  1920,  said  W.  H.  An- 
derson had  Just  completed  the  trial  of  and 
was  engaged  in.  briefing  two  cases  of  import- 
ance, one  of  which  bad  occupied  more  than 
four  weeks  in  its  actual  trial  and  was  very 
much  engrossed  in  that  matter,  and  In  addi- 
tion thereto  had  a  large  number  of  matters 
pertaining  to  the  business  of  his  office,  in- 
cluding the  matter  of  the  contest  of  the  will 
In  this  proceeding,  on  bis  bands  for  disposi- 
tion; that  on  November  17,  1920,  affiant 
placed  the  petition  for  revocation  of  probata 
in  tbe  bands  of  a  derk  duly  admitted  to 
practice  as  an  attorney  at  law  and  employed 
in  the  office  of  said  firm  of  Anderson  &  An- 
derson, with  instructions  to  file  and  serve  the 
same;  that  said  clerk  has  had  some  prac- 
tice and  has  always  proved  himself  to  be 
most  efficient  and  conscientious  in  the  per- 
formance of  all  the  duties  assigned  to  him  by 
said  firm,  but  was  unfamiliar  with  the  pro- 
visions of  section  1328,  Code  of  ClvU  Proce- 
dure, and  assumed  and  believed  that  the  only 
service  of  tbe  petition  for  revocation  of  the 
will  necessary  was  service  by  delivery  to  the 
party  or  attorney  for  the  executor  under  the 
provisions  of  section  1011,  Code  of  Civil  Pro- 
cedure, and  served  a  copy  of  said  petition  for 
revocation  upon  the  executor  upon  Novem- 
ber 17,  192U,  and  thereupon  filed  the  petition 
for  revocation;    that  W.  H.  Anderson  be- 
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lieved  tbat  the  matter  had  heen  properly  at- 
tended to  and  gave  no  further  attention  to 
the  matter  until  November  29,  and  Imme- 
diately thereafter,  on  NoTember  30,  1920, 
caused  a  citation  to  be  Issued  and  served  as 
required  by  section  1328,  Code  of  Civil  Pro- 
cedure; that  said  clerk  had  been  engaged  in 
attending  to  the  filing  and  serving  of  various 
papers  and  records  In  the  various  courts  and 
had  practically  exdnslve  charge  of  that 
branch  of  the  bostness  of  said  firm ;  tbat 
said  clerk  was  Ignorant  as  to  the  require- 
ments of  section,  1328,  Code  of  Civil  Proce- 
dure, with  reference  to  the  Issuance  of  cita- 
tions, and  assumed  that  the  only  service  nec- 
essary was  upon  the  executor  of  the  estate 
under  section  1011,  Code  of  Civil  Procedure, 
and  did  not  become  aware  of  his  mistake  un- 
til November  27,  1920. 

It  appears  from  the  foregoing  findings  tbat 
the  attorney  representing  the  petitioner  ei- 
ther overlooked  the  requirements  of  section 
1828,  Code  of  Civil  Procedure,  or  faUed  to 
call  the  attention  of  the  clerk  serving  the 
papers  to  such  provision. 

In  considering  whether  excusable  neglect 
was  shown,  it  should  be  observed  that  with- 
in ten  days  after  the  filing  of  the  petition, 
and  within  three  days  after  the  expiration 
of  the  year  from  the  probate  of  the  will,  the 
d«rk  discovered  that  the  required  citation 
bad  not  been  issued  within  the  time  required 
by  law,  and  within  three  days  thereafter  the 
attorney  secured  and  served  such  dtatlon. 
The  requirement  with  reference  to  the  issu- 
ance of  citation  within  a  year  after  probate 
upon  such  a  petition  for  revocation  differs 
ftrom  the  ordinary  rule  with  reference  to  the 
issuance  of  summons  upon  the  commencement 
of  the  action  and  from  the  ordinary  require- 
ment vifith  reference  to  the  service  of  papers 
upon  an  adverse  party  who  has  appeared  in 
the  action,  so  that  the  special  requirement 
might  well  have  been  overlooked  or  forgotten 
unless  an  examination  of  the  Code  was  made 
at  the  time  of  the  institution  of  the  proceed- 
ings for  the  revocation  of  the  wllL 

It  would  seem  clear  that,  unless  the  entire 
burden  of  attending  to  every  detail  of  prac- 
tice is  to  be  borne  by  the  attorney  in  charge 
of  litigation  as  distinguished  from  his  clerks 
and  employees,  the  neglect  of  the  attorney 
in  this  case  was  excusable.  It  must  be  con- 
ceded that  any  attorney  having  a  large  prac- 
tice must  rely  to  some  extent  upon  his  em- 
ployees for  the  conduct  of  the  litigation  in- 
trusted to  him,  and  the  Issuance  and  service 
of  a  citation,  is  one  of  the  matters  which  an 
attorney  would  be  Justified  in  confiding  to  a 
trusted  employee,  who  was  himself  an  at- 
torney. In  this  case  there  is  no  reason  for 
penalising  the  petitioner  because  the  delay 
was  slight  and  the  service  of  the  petition  for 
revocation  upon  the  executor  gave  prompt 
notice  of  the  pending  contest 

(3]  It  is  true  that  the  trial  court  has  a 


very  wide  discretion  in  granting  or  refusing 
relief  under  section  473  of  the  Code  of  Civil 
Procedure,  but  there  is  in  this  case  no  dis- 
pute as  to  the  facts,  and  the  case  is  before 
us  upon  the  broad  proposition  of  whether  or 
not  the  denial  of  relief  by  the  trial  court  was 
a  proper  exercise  of  Judicial  discretion. 
While  we  are  reluctant  to  Interfere  with  the 
conclusion  of  the  trial  court  ujion  a  matter 
of  this  sort,  involving  as  it  does  the  expedi- 
tious disposition  of  a  probate  matter,  we 
feel  that  the  appellant  ought  not  to  be  de- 
prived of  her  right  to  contest  the  will  be- 
cause of  the  slight  delay,  if  any,  brought 
about  by  the  neglect  of  her  attorney,  whldt, 
under  the  admitted  facts,  we  think  was  ex- 
cusable and  should  have  been  so  held  by  the 
trial  court. 
Order  reversed. 

We  concur:  SHAW,  C.  J.;  LENNON,  J.; 
SHURTIiBFP,  J.;  WASTE,  J.;  SLOANB, 
J. ;   liAWLOR,  J. 


COTTON-MACAULEY  CO.  v.  DE  SHIELDS. 

County  Auditor  (LUTEN,  Intervener). 

(Sae.  3205.) 

(Supreme  Court  of  California.     Feb.  2,  1922. 
Rehearing  Denied  Mardi  2.  1822.) 

1.  Bridnes  «=320 (2)— Intervener  whose  plans 
were  not  used  In  bonding  bridge  held  not 
entitled  to  statutory  notloe  to  withhold  pay. 
mont. 

Where  plaintiff,  seekine  to  comoel  the  eonn- 
ty  auditor  to  issue  a  warrant  for  the  constrac- 
tion  of  a  bridge,  had  entered  into  a  contract 
with  the  county  to  use  intervener's  plans  and 
to  pay  therefor,  and  subsequently  new  con- 
tracts were  made,  and  the  bridge  was  con- 
stmcted  thereunder  without  reference  to  or  use 
of  intervener's  plans,  held,  that  intervener  had 
no  claim  upon  which  he  could  base  a  statntory 
notice  to  the  auditor  to  withhold  money  for 
him.  under  Code  Civ.  Proc.  if,  1183,  1184, 
since  be  had  not  performed  labor,  or  furnished 
material,  or  agreed  to  do  so. 

2.  Mandamus  «s3l87(9)— Clause  of  garnishee- 
Ing  creditor  having  failed,  determination  of 
other  Issues  on  his  Intervention  not  necas> 
sary. 

Where  intervener,  claiming  asalnst  plain- 
tiff, who  was  seeking  a  mandate  to  compel  a 
county  to  issue  a  warrant  to  pay  plaintiff's  de- 
mand on  a  contrart,  gave  the  county  stop  no- 
tice under  Code  Civ.  Proc.  H  1183,  1184,  pro- 
viding for  equitable  garnishment,  but  failed  to 
establish  a  valid  daim,  his  contentions  affect- 
ing the  validity  of  the  transaction  between 
plaintiff  and  county  need  not  be  determined 
on  his  appeal. 

In  Bank. 

Appeal  fromt  Superior  Court,  Tehama 
County;   John  F.  Ellison,  Judge. 

Action  by  the  Cotton-Macauley  C<mpany, 
a    copartnership    against    George    M,    De 
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Shields,  auditor  of  the  Ooonty  of  Tehama, 
CaL,  In  which  Daniel  B.  Luten  Intervened, 
and  from  a  Judgment  granting  a  writ  of 
mandate  directing  the  defendant  auditor  to 
draw  a  warrant  in  favor  of  plaintiff  for  cer- 
tain constructlcm  work,  the  defendant  and 
Intervener  appeal,  but  the  appeal  waa  dlB- 
mlsaed  as  to  the  defendant  upon  bis  own  mo- 
tion. Judgment  affirmed. 
See,  also,  198  Pac.  1026. 

M.  J.  Cheatham,  ot  Bed  Bluff,  for  appe- 
lant De  Shields. 

y.  U  Hatfleld  and  W.  H.  Hatfield,  both  ot 
Secremento,  and  James  T.  Matlock,  of  Red 
Bluff,  for  appellant  Luten. 

A.  B.  Bolton  and  Arthur  W.  Bolton,  both  of 
San  E^ndsco,  for  respondent. 

SHURTLEIFF,  J.  Intervener  aiqTeala  froift 
a  Jtidgment  ordering  the  issuance  of  a  per- 
emptory writ  of  mandate  directed  to  Oeorge 
M.  De  Shields,  auditor  of  the  county  of  Te- 
hama, this  state,  commanding  him  to  draw  a 
warrant  on  the  treasurer  of  said  county  in 
favor  of 'plaintiff  for  a  specified  amount. 

The  material  facts  are  as  follows: 

In  April,  1920,  the  board  of  supervisors  of 
Tehama  county,  by  proper  notice,  advertised 
for  bids  for  the  construction  of  a  reinforced 
concrete  bridge  over  Deer  creek,  on  the  route 
of  the  state  highway  tn  said  county.  The 
notice,  among  other  things,  provided  for 
two  separate  bids,  one  'to  be  in  accordance 
with  plans  and  spedflcations  of  what  is 
known  as  the  "Luten  Design,"  and  the  other 
In  accordance  with  plans  and  specifications 
prepared  by  "Messrs.  Weeks  *  Day,"  engi- 
neers. The  plaintiff,  a  copartnership  com- 
posed of  G.  B.  Cotton  and  H.  B.  Macauley, 
was  awarded  the  oontract,  the  construction 
to  be  In  conformity  with  the  "Luten  Design." 

An  agreement  tor  the  construction  of  the 
bridge  was  entered  into  between  plaintiff  and 
the  county  on  May  21,  1920,  the  price  to  be 
$09,970.  The  agreement  did  not,  howevw, 
specifically  mention  the  "Luten  Design,"  but 
did  recite  that  the  bridge  was  to  be  built  in 
omformity  with  plans  and  specifications 
therefor  then  on  file  in  the  office  of  the  coun- 
ty derk  of  Tehama  county,  which  resolution 
of  the  board  of  supervisors  awarding  the 
contract  to  plaintiff  stated  were  those  of 
Laten.  These  plans  and  specificatioDS  ex- 
pressly required  that  the  construction  should 
be  of  the  "Luten  Design,"  and  that  the  suc- 
cessful bidder  should  pay  Daniel  B.  Laten, 
the  owner  of  such  design,  10  per  cent  of  the 
contract  price  of  everytbing  Included  in  such 
plans  and  speciflcati(»is  promptly  on  award 
of  the  contract. 

C.  B.  Cotton,  who  signed  this  contract  for 
the  plaintiff,  Cotton-Macauley  Company,  died 
May  22,  1920,  the  day  following  the  date  of 
the  contract  Thereafter,  on  June  25,  1920, 
the  county  of  Tehamn  and  the  plaintiff  en- 
tered into  a  second  agreement  providing  for 


the  construction  of  a  bridge  at  the  same 
point  at  which  the  bridge  covered  by  the  con- 
tract of  May  21,  1920,  was  to  be  built,  to 
which  tho  partnership  name  was  signed  by 
H.  E.  Macauley,  the  surviving  partner ;  the  ' 
terms  of  this  contract  were  similar  to  those 
of  the  first,  with  the  exception  that  the  con- 
struction was  to  be  1q  accordance  with  re- 
vised plans  and  spedflcations,  the  maker  of 
■aid  revised  plans  not  dearly  appearing.  A 
bond  was  given  for  the  faithful  performance 
of  eadi  of  these  contracta  Subseuuently,  on 
July  6,  1920,  with  the  proper  consent  of  the 
surety,  a  tlilrd  contract  for  the  building  of  a 
bridge  at  the  same  point  was  executed  be- 
tween the  same  pai-ties,  to  which  contract 
the  name  of  plaintiff  was  signed  by  H.  B. 
Macauley.  This  latter  contract,  with  the 
exception  of  the  substitution  of  apparently 
further  revised  plans  and  specifications,  was 
in  its  general  terms  substantially  similar  to 
the  first  In  other  words,  the  contract  of 
June  25,  1920,  and  the  contract  of  July  6, 
1920,  contemplated  the  construction  of  the 
bridge  pursuant  to  plans  and  specifications 
different  from  those  of  the  "Luten  Design." 

On  September  2,  1920,  there  was  due  plain- 
tiff, under  said  contract  of  July  6,  1920,  the 
sum  of  $15,375,  and  a  claim  for  that  amount 
was  duly  presented  to,  and  allowed  by,  the 
board  of  supervisors  of  Telmma  county,  pay- 
able out  ot  the  Deer  creek  bridge  fund,  which 
claim,  duly  attested  and  signed,  was  present- 
ed to  the  defendant  De  Shields  as  such  audi- 
tor for  his  approval  and  for  the  issuance  by 
him  of  a  warrant  for  the  amount  thereof. 
The  issuance  of  this  warrant  was  refused. 
Thereupon  the  plaintiff  filed  the  complaint 
herein  against  the  auditor,  praying  for  the 
writ  of  mandate  herein  referred  to. 

On  October  1,  1920,  in  obedience  to  an  or- 
der of  the  superior  court  of  Tehama  county, 
in  which  court  the  complaint  was  filed,  an 
alternattare  writ  of  mandate  was  issued,  di- 
rected to,  and  whidi  was  served  upon  the 
said  defendant  George  M.  De  Shields,  as  such 
auditor,  commanding  him,  immediately  after 
the  receipt  of  the  writ  to  issue  and  deliver 
to  plaintiff  a  v^arrant  upon  the  treasurer  of 
said  county  for  $15,376,  or  show  cause  on  a 
designated  date  why  he  had  not  done  so.  On 
October  9,  1920,  Daniel  B.  Luten,  upon  mo- 
tion duly  made,  was  granted  leave  to  inter- 
vene in  the  action,  and  in  due  time  served 
and  filed  his  complaint  in  intervention. 

It  is  not  essential  to  state  in  detail  the  alle- 
gations of  the  plaintiff's  complaint  It  was 
based  iipon  the  contract  of  July  6,  1920,  the 
execution  of  which  was  duly  alleged,  and 
made  no  reference  whatever  to  the  contracts 
of  May  21,  1920,  and  of  Jane  25,  1920.  It 
further  alleged  that  on  the  2d  day  of  Sep- 
tember, 1920,  there  became  due  and  payable 
under  said  contract  of  July  6,  1920,  to  plain- 
tiff the  sum  hereinbefore  mentioned,  and  also 
alleged  the  presentation  to,  and  allowance  by. 
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said  board  of  sipervlsors  of  a  claim  for  such 
amoTint,  and  its  preaentatton  to  the  auditor 
for  his  approval  and  for  the  Issuance  of  a 
warrant  therefor  on  the  treasurer  of  the 
county  of  Tehama,  and  the  refusal  of  said 
auditor  to  issue  the  same. 

The  complaint  in  intervention  set  forth 
that  on  the  21st  day  of  May,  1920,  the  board 
of  supervisors  of  the  said  county  of  Tehama 
entered  Into  a  contract  with  said  Cotton-Ma- 
cauley  Company  for  the  construction  of  the 
bridge,  and  that  Intervener,  Daniel  B.  Luten, 
had  furnished  materials  and  performed  la- 
bor consisting  of  engineering  designs  "to  be 
used  in  the  construction"  of  said  bridge; 
that  they  "were  furnished  for  and  delivered 
to  said  Cotton-Macauley  Company,"  and  that 
said  Luten  was  to  be  paid  by  said  Cotton- 
Macauley  Company  for  said  designs  and  labor 
"10  per  cent  of  the  contract  price  upon  the 
award  of  said  contract";  that  said  Luten 
had  duly  performed  "all  of  his  part  of  said 
contract";  and  that  the  sum  of  $6,997  wad 
due  and  payable  to  talm.  It  was  further  al- 
leged In  said  complaint  In  intervention  that 
a  withhold  notice  was,  on  or  about  the  11th 
day  of  September,  1920,  filed  by  the  interven- 
er with  said  auditor,  and  that  thereafter  in 
September,  1920,  a  second  withhold  notice 
was  filed  with  said  auditor,  and  that  on  or 
about  the  9th  day  of  October,  1920,  a  third 
withhold  notice  was  filed  with  said  auditor. 
A  copy  of  the  last-mentioned  witlihold  notice 
was  attached  to  the  complaint  in  interven- 
tion. 

Ttie  answer  of  the  Intervener  to  the  com- 
plaint of  plaintiff  denied  that  the  contract 
between  plaintiff  and  the  county  of  Tehama 
for  the  construction  of  the  bridge  In  question 
was  entered  into  on  the  6th  day  of  July, 
1920,  and  alleged  that  it  was  entered  Into 
on  the  21st  day  of  May,  1920. 

It  should  be  noted  that  the  complaint  in 
intervention  makes  no  mention  of^the  said 
contracts  of  June  25,  1920,  and  July  6,  1920. 

The  withhold  notice  filed  on  the  9th  day  of 
October,  1920,  and  which,  as  just  stated,  was 
the  third  filed  with  the  auditor,  referred  to 
and  was  predicated  upon  the- contract  of  the 
21st  day  of  May,  1920,  and  no  other,  and  it 
sets  forth  the  furnishing  of  materials,  con- 
sisting of  engineering  designs  to  be  used  in 
the  construction  of  the  bridge  to  be  erected 
pursuant  to  the  contract  of  May  21, 1920,  and 
also  afiirms  that  the  value  of  the  material, 
labor,  and  services  furnished  and  performed 
by  the  intervener  was  $6,997. 

Plaintiff's  answer  to  the  complaint  in  in- 
tervention denies  all  the  allegations  of  the 
latter,  with  the  excepti(m  that  the  filing  of 
the  alleged  withhold  notices  is  admitted,  but 
it  Is  aihrmed  that  each  of  them  was  in  cer- 
tain x>articular&  insufilcient  to  constitute  a 
compliance  with  the  provisions  of  section 
1184  of  the  Code  of  Civil  Procedure  of  this 
atate,  or  any  other  provision  of  law. 


The  auditor,  In  his  answer  to  the  plain- 
tiff's complaint,  also  denied  that  the  con- 
tract for  the  conatructlon  of  the  bridge  wan 
entered  into  on  the  0tb  day  of  July,  1920, 
but  alleged,  as  did  the  complaint  In  interven- 
tion, that  the  plaintiff  and  the  county  of 
Tehama  entered  into  the  contract  for  the 
building  of  the  bridge  on  May  21, 1920. 

Upon  the  hearing  the  court  found  that  the 
contract  under  which  the  bridge  was  built 
was  the  one  of  July  6,  1920,  and  there  was 
ample  evidence  to  sustain  such  finding.  The 
Judgment  was  that  the  plaintiff  was  entitled 
to  have  and  receive  said  sum  of  $15,375,  and 
that  a  peremptory  writ  issue,  directed  to 
said  auditor,  to  draw  and  deliver  a  warrant 
in  favor  of  plaintiff  for  such  amount  From 
this  Judgment  both  the  auditor  and  interven- 
er appealed,  bat  the  appeal  of  the  former, 
upon  his  motion,  was  heretofore  dismissed, 
leaving  the  intervener  the  sole  appellant 
Cotton-Macauley  Co.  v.  De  Shields  et  al., 
(App.)  198  Pac.  1026. 

[1]  There  was  no  finding  nor  evtdenoe  that 
such  bridge  was  constructed  in  accordance 
with  the  "Luten  Design"  iHans  or  spedflca- 
tions,  or  that  the  intervener,  Daniel  B.  Lut- 
en, furnished  any  materials  to  be  used  in,  or 
performed  any  labor  in  connection  with,  the 
construction  thereof.  Upon  the  contrary,  the 
proof  was  that  the  bridge  was  constructed 
under  what  were  termed  the  Leonard  plan.* 
and  specifications,  which  embodied  a  method 
of  construction  otbier  than  that  called  for  by, 
and  which  counsel  for  intervener  declared 
constituted  a  change  from,  the  Luten  plans. 

From  what  precedes,  it  is  obvious  that  the 
intervener  had  no  claim  upon  which  he  could 
base  the  statutory  notice  to  withhold.  Un- 
der the  law  In  force  at  the  time  the  con- 
tract we  are  considering  was  executed,  and 
In  which  respect  it  remains  unchanged,  in 
order  to  resort  to  and  enlist  the  aid  of  a  no- 
tice to  withhold  sufficient  funds  to  meet  the 
demand  of  the  claimant,  and  which  notice 
Is  in  effect  an  equitable  garnishment,  it  was 
essential  that  the  party  filing  the  same 
should  have  performed  labor  for,  or  fur- 
nished materials,  or  both,  or  agreed  to  do  so, 
to  the  contractor  or  other  person  acting  by 
the  authority  of  the  owner.  In  connection 
with  the  work  done  or  to  be  done  under  the 
contract  by  the  terms  of  which  the  funds 
sought  to  be  impounded  are  or  will  become 
due  and  payable.  Code  ClT.  Proa  {{  1183, 
1184. 

The  fact  that  the  board  ot  supervtson  Of 
the  county  of  Tehama  on  the  21st  day  of 
May,  1920,  may  have  entered  into  a  c(»itract 
with  plaintiff  to  build  a  bridge  of  the  "Loten 
Design**  over  Deer  creek,  and  which  bridge 
was  never  constructed  as  so  designed,  would 
not  give  Luten  the  right,  through  the  medi- 
um of  the  statutory  notice  to  withhold,  to 
garnish  funds  due  or  to  become  due  nnder 
am  agreement  between  the  same  parties  for 
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the  constractlon  of  a  bridge  at  the  same 
pcrfnt,  bnt  of  another  design,  prepared  by  a 
different  engineer,  which  did  not  embrace 
any  of  the  inventions  and  devices  of  Luten. 

[2]  The  foregoing  views  render  it  unneces- 
sary to  consider  at  length  the  further  con- 
tentions of  Intervener.  Whether  or  not  the 
contract  of  July  6,  1920,  was  made  by  the 
board  of  supervisors  without  authority,  and 
is  therefore  void,  is  not  a  problem  In  the 
case.  Assuming,  but  not  deciding,  that  in- 
tervener, who  was  not  a  party  thereto,  can 
attack  its  validity,  the  fact  still  remains 
tliat,  even  though  the  contention  be  sus- 
tained, intervener  performed  no  labor  for, 
and  furnished  no  materials  to,  the  plalntift 
In  connection  with  the  bridge  as  finally  con- 
structed, which,  ns  we  have  seen,  Is  indis- 
pensable to  his  right  to  a  notice  to  withhold. 
The  same  is  true  of  the  contention  that  the 
surviving  partner  was  without  authority  to 
enter  into  the  contract  of  July  6,  1920,  whlcti 
the  intervener  declares  was  a  "new  contract," 
and  under  which  the  court  found  the  bridge 
was  constructed,  and  which  findings,  as  we 
have  said,  is  supported  by  the  evidence,  and 
hencb  is  conclusive  here.  While  we  cannot 
agree  with  this  contention,  its  determination 
one  way  or  the  other  Is  immaterial,  for  the 
contract  of  May  21,  1920,  upon  which  Inter- 
vener predicates  his  claim,  was  never  per- 
formed— such  Is  the  implied  finding  of  the 
court,  and  such  la  the  proof.  It  is  true  that 
ooQBBel  for  Intervener  affirm  "ttiat  as  a  mat- 
ter of  fact  the  work  was  actually  done"  un- 
der the  last-mentioned  contract,  but  such  was 
not  the  finding  of  the  trial  court 

Finally,  counsel  upon  both  sides  devote  a 
considerable  portion  of  their  respective  briefs 
to  the  discussion  of  the  question  as  to  wheth- 
er, under  the  provisions  of  the  Code  already 
alluded  to,  or  any  provision  of  law,  the  in- 
tervener was  entitled  to  a  withhold  or  atop 
notice,  but  in  view  of  the  conclusion  reached 
by  us,  it  is  needless  to  determine  that  ques- 
tion. 

Judgment  affirmed. 

We  concur:  SHAW,  0.  J.;  L.ENNON,  J.; 
BLOANE,  J.;    WASTB,  J;    LAWLOR,  J. 

WILBUR,  J.  I  concur.  In  view  of  the 
tAct  that  the  trial  judge  felt  that  the  case 
of  Slayden  v.  O'Dea,  182  Cal.  600,  189  Pac. 
1066,  was  controlling  in  this  case  and  that 
this  view  was  shared  by  the  District  Court 
of  AKieal,  Slrst  District,  I  think  it  is  prop- 
er to  say  that  that  case  turned  eibtlrely  upon 
the  construction  to  be  placed  upon  the  term 
"wagon  road,"  and  it  was  h^d  that  the 
term  'Vagon  road,"  in  view  of  the  history  of 
the  section,  meant  a  private  wagon  road. 
The  statute,  however,  also  gives  a  lien  for 
work  done  upon  a  bridge,  and  the  contract 
here  was  for  the  construction  of  a  bridge. 


FOOD  CO.  T.  GRANT  389 

P.) 

which  wonld,  of  course,  Indnde  either  a  pub- 
lic or  a  private  bridge.  In  case  of  a  public 
bridge  there  could  be  no  lien,  but,  as  we  have 
held  in  such  cases,  there  could  be  an  effective 
stop  notice. 


HYGIENIC  HEALTH  FOOD  CO.  V.  GRANT. 
(S.  F.  10054.) 

(Supreme  Court  of  Califomin.    Feb.  7>  1922.) 

1.  Conrts  «s>487(3)— Supreme  Court  will  or- 
der cause  trausferred  within  60  days  after 
dedsioa  of  Olstriot  Court  of  Appeal,  not- 
wltlMtandlno  rule  requiring  petition  for  re- 
hearing to  be  filed  within  10  iaya  after  Judg- 
ment of  district  court  has  become  final. 

Under  Const,  art.  6,  |  4,  authorizing  the 
Supreme  Coart  to  order  any  cause  pending  be- 
fore the  District  Court  of  Appeal  to  be  heard 
by  the  Supreme  Court  before  judgment  has 
been  pronounced  by  the  Distriet  Court  of  Ap- 
peal, or  within  30  days  after  such  judgment 
shall  have  become  final,  without  limiting  the 
power  to  causes  in  which  a  petition  for  re- 
hearing has  been  filed,  the  Supreme  Court  had 
the  power  to  transfer  the  cause  to  the  Sapreme 
Court  after  decision  in  the  District  Court  of 
Appeal  at  any  time  within  60  days  after  such 
decision,  notwithstanding  rule  requiring  peti- 
tion for  a  rehearing  to  l>e  filed  within  10  days 
after  the  judgment  has  become  final,  since  Su- 
preme Court  could  have  ordered  cause  trans- 
ferred for  a  rehearing  on  its  own  motion  with- 
out a  petition  for  rehearing. 

2.  Conrts  «=9487(5)— Suprems  Court  oonid 
order  cause  transferred  after  decision  of  Dis- 
trict Court  of  Appeal  though  petition  for  re- 
hearing was  typewritten. 

That  petition  to  Supreme  Court  for  a  re- 
hearing by  such  court  after  decision  of  the  Dis- 
trict Court  of  Appeal  was  in  typewriting  did 
not  preclude  the  Supreme  Court  from  ordering 
the  cause  transferred,  under  Const,  art.  6,  { 
4,  notwithstanding  rule  requiring  printed  peti- 
tions for  rehearing,  since  Supreme  Court  could 
have  ordered  cause  transferred  on  its  own 
motion. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;   A.  F.  St,  Sure,  Judge. 

On  motion  to  vacate  decision.  Motion  de- 
nied. 
For  former  opinion,  see  202  Pac.  653. 

Welles  Whltmore,  of  Oakland,  and  Cyril  C. 
Lotz,  of  Berkeley,  for  appellant 

Greene  &  Sinclair,  of  Berkeley,  for  re- 
spondent 

PER  CURIAM.  In  this  case  an  order  for 
a  rehearing  was  made  by  the  Supreme  Court 
after  decision  in  the  District  Court  of  Ap- 
peal, and  within  the  60  days  allowed  by  the 
Constitution.  Prior  to  the  making  of  the  or- 
der a  petition  for  a  r^earing  In  typewriting 
was  filed  after  the  time  fixed  by  the  rules. 
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The  plainttS  moyes  to  vacate  our  sabsequent 
decision  on  the  ground  that  the  Supreme 
Oourt  had  no  JurlBdiction  to  make  the  order 
granting  the  rehearing,  because  the  petition 
was  filed  too  late,  and  on  the  further  ground 
that  It  was  In  typewriting,  and  contrary  to 
our  rules.  The  claim  on  which  the  motion 
is  founded  is  that  the  Constitution  does  not 
■empower  the  Supreme  Court  to  order  a  re- 
hearing after  decision  of  a  cause  by  the 
District  Oourt  unless  a  petition  therefor  has 
Aeen  filed  by  an  interested  party. 
[1, 2]  The  Constitution  prorldes  that — 

••The  Supreme  Court  shall  have  power  to  or- 
der any  cause  pending  before  •  •  •  a  Dis- 
trict Court  of  Appeal  to  be  heard  and  deter- 
mintd  by  the  Supreme  Court."    Article  6,  §  4. 

By  clear  Implication  this  confers  power 
to  make  such  order  at  any  time  during  the 
pendency  of  the  cause  In  the  District  Court 
of  Appeal.  This  would  extend  the  time  for 
30  days  after  the  decision  by  the  District 
Court  of  Appeal,  for  the  cause  is  pending 
therein  until  it  becomes  final  by  the  expira- 
tion of  said  period  of  30  days.  Immediately 
following  the  above-quoted  clause,  the  Con- 
stitution declares  that  the  order  referred  to 
"may  be  made  before  Judgment  has  been  pro- 
nounced by  a  District  Court  of  Appeal,  or 
within  thirty  days  after  such  Judgment  shall 
have  become  final  therein."  This  extends 
the  time  for  an  additional  30  days.  The 
power  is  not  limited  to  causes  in  which  a 
petition  for  rehearing  is  filed.  Therefore  the 
court  may  make  an  order  of  its  own  motion 
where  no  petition  has  been  filed.  The  rule 
of  the  court  requiring  the  petition  for  a  re- 
hearing to  be  filed  within  10  days  after  the 
Judgment  of  the  District  Court  has  become 
final  therein  was  made  for  the  convenience 
of  the  court,  so  as  to  give  it  time  to  consider 
the  petition  and  to  give  the  opposing  party 
time  to  answer  the  same.  Neither  this  rule 
nor  the  rule  requiring  printed  pedtlona  in 
any  wise  alfects  the  power  of  the  court  to 
order  a  rehearing  and  transfer  the  cause. 

The  motion  is  denied. 

SHAW,  O.  J.,  SHURTLHJtfr,  LAWLUK, 
WILBUR,  WASTE,  and  SLOANB,  J  J.,  and 
KICBARDS,  JusUce  pro  tem.,  concur. 


PETERSON   at  al.  v.   INDUSTRIAL  ACCI- 
DENT COMMISSION  et  al. 
(S.  F.  9927.) 

(Snprema  Court  of  California.    Jan.  28,  1922. 
Rehearing  Denied  Feb.  27,  1922.) 

Master  anil  servant  «=3388— Coinpensatlott  as 
'notal  dependents"  Jostlfled;  "partial  depend- 
ents." 

Where    deceased    employee    maintained    a 
borne  for  his  sister  and  her  minor  son,  and 


made  regular  contributions,  averaging  between 
$40  and  $60  per  month,  and  additional  sums 
when  necessary,  for  their  support  in  his  home 
as  Kood-faith  members  of  his  household  within 
Workmen's  Compensation  Act,  g^  14(c),  and 
they  had  no  means  or  income  except  small 
sums  earned  at  uncertain  and  irregular  em- 
ployment during  a  few  summer  months,  they 
were  entitled  to  compensation  as  total  de- 
pendents within  section  9(c)l  of  tjhe  act,  and 
not  as  partial  dependents  within  section  9(c)2. 

In  Bank. 

Proceeding  by  Berta  E.  Griflln  and  Edward 
Griffin,  a  minor,  by  Berta  E.  ariffin,  his 
guardian  ad  litem,  for  an  award  under  the 
Workmen's  Compensation  Law  for  the  death 
of  Adolphus  N.  Olbeon,  opposed  by  A.  E. 
Peterson  and  the  Employers'  Liability  As- 
surance Corporation,  Limited,  of  London, 
England.  From  an  award  of  the  Industrial 
Accident  Commission,  the  employer  and  In- 
surer bring  certiorari.    Award  affirmed. 

R.  P.  Wiaecarver  and  Redman  &  Alexan- 
der, all  of  San  Francisco,  for  petitioners. 

A.  E.  Oraupner,  at  San  Frandaco,  for  re- 
spondents. 

LENNON,  J.  Petitioners  in  this  proceed- 
ing seek  by  certiorari  to  annul  a  deatb  bene- 
fit award  of  the  Industrial  Accident  Com- 
mission In  the  sum  of  $4,900,  made  to  Berta 
E.  Orlffln  and  Edward  QriSlu,  a  minor,  tbe 
slater  and  nephew,  respectively,  of  Adolphus 
N.  Gibson,  who  died  as  the  result  of  an  In- 
Jury  received  while  in  the  employ  as  an  elec- 
trical engineer  of  the  petitioner,  A.  E.  Peter- 
son. 

The  Oommlsslon  found  that  the  sister  and 
nephew  were  totally  d^endent  upon  Otbaon 
(hereinafter  referred  to  as  the  deceased  em- 
ployee), and  directed  that  the  sum  awarded 
as  a  death  benefit  be  paid  to  the  sister,  who 
appeared  in  the  proceeding  before  the  COm- 
misslaa  as  the  guardian  ad  litem  of  the 
minor  nephew.  i 

The  sole  question  presented  here  for  de- 
termination is  as  to  the  suflBclency  of  the 
evidence  to  warrant  the  finding  of  the  Com- 
mission ttiat  the  Bister  and  nephew  (herein- 
after referred  to  as  the  applicants)  were  to- 
tally dependent  for  their  support  upon  the 
deceased  employee.  It  Is  conceded  that  If 
the  applicants  were,  as  found  by  the  CSom- 
mlsslon,  totally  dependent,  they  were  en- 
titled to  tbe  award  made,  which  was  well 
within  the  limitation  of  three  times  Ote  an- 
nual earnings  of  the  deceased  employee  pro- 
vided by  the  Workmen's  CampensatUm  Act 
in  the  case  of  total  dependence.  Workmen's 
Comp.  Act  of  1917  (St  1917,  p.  839)  i  9  (c)  1. 

It  la  contended,  however,  that  the  evldenoa 
adduced  before  .the  Commission  shows  that 
the  applicants  were  in  fact  no  more  tban 
partial  dependents  of  the  deceased  employee^ 
and,   therefore,   In   keeping  with  the  provl- 
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slons  of  section  9  (c)  2  of  the  Workmen's 
Compensation  Act,  were  entitled  to  a  death 
benefit  award  no  greater  In  amount  than 
the  sum  annually  contributed  to  their  sup- 
port by  the  deceased  employee,  which,  it  Is 
conceded,  would  not  have  exceeded  the  sum 
of  $1,800. 

The  eridence  shows  that  In  1913  the 
applicants  came  to  California  at  the  request 
of  the  deceased  employee,  and  up  to  the  time 
of  his  death  he  provided  a  home  for  them 
and  the  means  to  operate  and  maintain  It 
He  made  this  home  his  home  during  all  of 
said  time,  save  and  except  during  1919,  when 
he  was  attending  night  school  in  San  Fran- 
cisco. During  this  time,  however,  he  in- 
variably spent  the  week-ends  at  his  home  in 
Palo  Alto. 

During  all  of  this  time  the  deceased  em- 
ployee contributed  regularly  to  the  support 
and  maintenance  of  the  family  as  thus  con- 
5<titated,  such  contributions  av^aglng  be- 
tween $M  and  $60  per  month.  With  the 
money  thus  received,  the  applicant,  Mrs. 
Griffin,  paid  household  bills  and  bought  cloth- 
ing for  herself  and  her  son.  Whenever  neces- 
sary for  the  support  of  the  family,  the  de- 
ceased employee  furnished  additional  sums, 
and  frequently  brought  home  groceries  and 
other  foodstuffs,  as  well  as  articles  of  cloth- 
ing for  the  applicants.  In  short,  it  is  ap- 
parent from  a  consideration  of  the  evidence 
adduced  upon  the  entire  case  that  the  de- 
ceased employee  at  all  times  contemplated 
the  maintenance  and  support  of  the  appli- 
cants in  his  home  as  members  of  his  house- 
hold. It  is  not  disputed  but  that  under  the 
circumstances  the  applicants  were  in  good 
faith  members  of  the  deceased  employee's 
family  and  household,  within  the  meaning  of 
the  Workmen's  Compensation  Act,  and  came 
specifically  within  the  relationship  defined  in 
that  iict  Workmen's  Comp.  Act  of  1917,  f 
14  (c). 

The  claim  of  partial  dependency  is  made 
and  based  on  that  portion  of  the  eviilence 
adduced  before  the  Commission  which  shows 
that  one  of  the  applicants,  Mrs.  Griffin,  at 
Irregular  periods  during  the  summer  months 
of  1919  and  1920,  was  employed  In  taking 
charge  and  care  of  the  children  of  neighbors 
at  a  fixed  rate  of  25  cents  per  hour,  and  earn- 
ing thereby,  during  the  times  stated,  an 
average  at  between  $10  and  $15  per  month. 
The  other  applicant,  the  nephew  of  the  de- 
ceased employee,  so  the  evidence  shows,  also 
worked  for  three  or  four  months  during  the 
year  1919  delivering  a  dally  paper,  for  which 
service  he  received  an  amount  approximat- 
ing $6  a  month  during  that  period.  tTntil 
that  summer  of  1919,  applicant  Mrs.  Griffin 
had  not  done  any  work  other  than  that  of 
caring  for  the  deceased  employee's  household. 
Her  health  generally  had  been  poor,  and  she 
had  not  worked  for  three  or  four  months 
prior  to  the  time  of  the  deceased  employee's 


injury.  Sucb  small  amounts  as  she  had 
earned  had  been  paid  into  the  general  family 
fund,  and  her  son  was  allowed  to  keep  for 
his  own  amusement  and  pleasure  the  $6  a 
month  he  had  earned,  amounting  In  all  to 
not  more  than  $15  or  $20. 

The  fact  of  the  applicants'  employment  la 
the  manner  and  at  the  times  above  stated, 
which  concededly  was  uncertain  and  irregu- 
lar, and  at  best  continued  only  through  a 
few  months  of  a  designated  i>erlod,  did  not 
tend,  in. our  opinion,  in  and  of  Itself,  to  fix 
and  limit  their  status  as  partial  dependents 
of  the  deceased  employee  at  the  time  of  the 
latter's  injury. 

The  Workmen's  Compensation  Act  of  this 
state,  after  specifying  who  shall  be  o(mdu- 
sively  presumed  to  be  wholly  depoident  for 
support  on  a  deceased  employee — and  the  ap- 
plicants here  do  not  come  within  the  dassifi- 
catlon  of  that  specification — provides  that — 

"In  all  other  cases,  questions  of  entire  or 
partial  dependency  *  •  *  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact 
may  be  at  the  time  of  the  injary  of  the  em- 
ployee."   Stats.  1917,  sec.  14(b),  p.  844. 

There  is  nothing  in  the  act  requiring  that 
a  person  must  be  physically  or  mentally  in- 
capable of  supporting  himself  in  order  to  b« 
adjudged  a  dependent.  It  is  but  a  truism  to 
say  that  total  deptendency  exists  where  the 
applicants  ^ub8ist  entirely  on  the  earnings  of 
the  deceased  employee,  but  in  applying  this 
rule  courts  will  not  deprive  applicants  of 
the  rights  accorded  total  dependents,  when 
otherwise  entitled  thereto,  merely  because  of 
minor  considerations  or  benefits  which  do 
not  substantially  affect  or  modify  the  status 
of  the  applicants  toward  the  deceased  em- 
ployee. Bloomington-Bedford  Stone  Co.  v. 
Phillips,  65  Ind.  App.  189,  116  N.  E.  860. 

The  case  of  In  re  Lanman,  66  Ind.  App^ 
636,  117  N.  E.  671,  is  not.  In  its  facts,  unliko 
the  instant  case.  In  that  case  Lanman,  the 
deceased  employee,  was  unmarried  at  the 
time  of  his  death,  and  he,  at  that  time  and 
for  a  number  of  years  prior  thereto,  had 
been  the  owner  of  residence  property  in 
which  he  and  his  mother  and  two  sisters 
lived  together  until  about  six  years  before  his 
death,  during  which  time  he  provided  the 
home  and  furnished  it  and  supplied  food  and 
clothing  for  his  mother  and  sisters.  One  of 
the  sisters,  Alice  Lanman,  died  about  five 
years  prior  to  his  death.  Upon  the  death  of 
his  mother — about  six  years  before  his  own 
death — the  deceased  advised  the  other  sister, 
Luella  Grace  Lanman,  the  applicant  in  that' 
case,  not  to  worry,  that  he  would  furnish 
her  a  home  and  provide  for  her  so  long  as 
he  was  able.  They  thereupon  entered  Into 
an  arrangement  whereby  he  was  to  furnish 
the  home  and  provide  for  applicant,  and  she, 
in  return,  was  to  act  as  his  housekeeper, 
which  arrangement  was  carried  out  and  con- 
tinued in  effect  up  to  the  time  oS  his  death. 
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except  for  a  period  of  three  weeks,  during 
which  time  she  worlced  at  her  profeBslpn  as 
a  stenographer,  but  was  compelled  to  give  up 
the  worlc  on  account  of  her  health.  The 
court  held  that  the  sister  was  a  total,  rather 
than  a  partial,  dependent,  saying  in  this  be- 
half that— 

"If  she  was  a  dependent  of  her  deceased 
brother  In  any  degree,  she  was  a  total  depend- 
ent This  would  be  true,  although  she  ma; 
have  been  able  to  work  for  others,  and  thereby 
earn  wages  with  which  to  support  herself." 

Inasmuch  as  the  deceased  employee  in  the 
Instant  case  died  In  the  month  of  January, 
1920,  the  applicants'  subsequent  employment 
during  the  snmmer  of  1920  can  have  no 
bearing  upon  the  state  of  their  dependency 
"at  the  time  of  the  injury  of  the  employee," 
but  must  be  regarded  only  as  the  i)erform- 
ance  of  an  act  of  necessity  to  enable  them 
to  live. 

The  cases  cited  by  petitioners  In  support 
of  the  writ  are  to  be  distinguished  from  the 
situation  presented  here  in  this,  that  in  all 
of  those  cases  it  appeared  that  the  appli- 
cants were  held  to  be  partial  dependents  be- 
cause of  the  fact  that,  as  shown  in  evidence, 
they  were  possessed  of  an  income,  more  or 
less  substantial  and  permanent,  from  outside 
sources  or  investments. 

It  appearing  that  at  the  time  of  the  de- 
ceased employee's  injury  the  applicants  were 
dependent  upon  his  earnings  and  contribu- 
tions for  shelter,  food,  and  clothing,  and  had 
no  Independent  means  of  their  own,  It  must 
be  hdd  that  they  were  total  dependents. 

▲ward  affirmed. 

We  concur:  WASTE,  J.;  LAWLOR,  J.; 
WILBUR,  J.;  SHURTLBFF,  J.;  SLOANB,  J. 

SHAW,  C  J.  (concurring).  It  appears 
that  Berta  E.  OriSln,  sister  of  the  deceased, 
earned  about  $60  during  the  year  preceding 
her  brother's  death,  and  by  fair  Inference 
that  she  could  continue  to  earn  that  much 
or  more.  The  brother  contributed  to  the  sup- 
port of  himself,  his  sister  and  nephew  about 
$720  a  year,  besides  house  rent  and  clothing, 
the  cost  of  which  was  not  proven.  She  can- 
not be  said  to  have  been  "wholly"  depend- 
ent, unless  the  case  comes  within  the  rule 
that  the  law  disregards  trifles.  No  rule  can 
tie  laid  down  that  will  in  all  circumstances 
determine  what  constitutes  a  "trifle."  The 
compensation  law  is  an  innovation  upon 
rights  of  property  in  the  interest  of  the  gen- 
eral welfare,  and  It  cannot  be  stretched  to 
fit  all  cases  merely  for  the  purpose  of  show- 
ing liberality.  One  cannot  be  liberal  in  the 
use  of  tlie  money  of  others.  I  am  willing  to 
allow  this  case  to  go  on  the  Judgment  of  the 
Commission,  but  I  do  not  think  the  Commis- 
sion should  go  much  farther.  For  these  rea- 
sons, I  concur. 


SON  V.  ADAMSOr/  at  al.     (L.  A.  5939.) 

(Supreme  Court  of  California.    Feb.  2,  1922.) 

Publlo  lands  <s=>35(S)— Placer  mining  locatu* 
entitled  to  maohlnery  placed  on  land  before 
withdrawal  as  aaainst  homestead  entrymaa. 
A  homestead  entryman  of  land,  withdrawn 
from  placer  oil  locations  by  order  of  the 
President,  ratified  by  Congress  by  Act  Cong. 
June  25,  1910  (U.  S.  Comp.  St.  |§  4523-^25), 
did  not  acquire  the  right  to  oil  well  machinery 
and  a  derrick  erected  by  claimant  prospecting 
for  oil  under  locations  made  before  the  with- 
drawal order  and  before  the  homestead  entry, 
where  claimant  had  not  abandoned  his  rights 
and  was  seeking  to  maintain  them  as  against 
the  homestead  entryman  and  the  government, 
since  entryman  secured  no  right  to  the  oil  t>e- 
low  the  surface,  nor  to  the  right  to  prospect 
therefor,  wliich  was  reserved  to  the  United 
States  government,  under  Act  Cong.  July  17, 
1914,  §f  1,  2  (U.  S.  Comp.  St.  j|g  4640a,  4640b) 
and  since,  u^der  such  statute  and  Civ,  Code, 
§  661,  the  machinery  was  appurtenant  to  the 
mining  rights  and  not  to  the  land. 

In  Bank. 

Appeal  from  Superior  Court,  Sent  Coun- 
ty; Howard  A.  Pealrs,  Judge. 

Action  by  Charles  A.  Son  against  Nellie 
Adamson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Alfred  Slemon,  of  Balcersfleld,  for  appel- 
lants. 

O.  L.  Glaflla,  of  Bakersflold,  for  respond- 
ent 

WIIiBUR,  J.  This  action  Involves  the 
right  of  the  parties  to  improvements  con- 
sisting of  oil  well  ntaclilnery  and  a  derrick 
upon  government  land.  Plaintiff  relies  upon 
a  placer  mining  location  of  the  land  made  in 
May,  1908,  by  plaintiff's  predecessor  and  the 
defendants  rely  upon  a  homestead  entry 
made  November  3,  1016,  by  defendant  Nellie 
Adamson.  Judgment  was  entered'  enjoining 
the  defendants  from  interference  with  the 
oil  well  machinery.  The  defendants  appeal 
upon  the  ground  that  the  improvements  are 
fixtures,  and  that  by  virtue  of  the  homestead 
entry  of  Nellie  Adamson  she  has  acquired 
title  thereto.  The  plaintiff  has  not  aban- 
doned his  right  to  the  land,  and  was  still  In 
possession  thereof  at  the  time  of  the  trial, 
except  in  so  far  as  a  portion  thereof  had 
been  occupied  by  the  defendant  Nellie  Ad- 
amson under  and  by  virtue  of  her  homestead 
entry. 

In  January,  1909,  the  plaintiff  erected  an 
oil  well  derrick  upon  the  land,  and  on  De- 
cember 6,  1910,  leased  the  land  to  the  Mid- 
way Southern  Oil  Company,  which  company, 
during  the  year  1910,  took  possession  of  the 
land  and  began  drilling  for  oil  thereon. 
Tliat  company  drilled  two  wells  for  oU  on 
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the  land,  and  remained  In  possession  until    posits"  and  "re-enter 


January  31, 1914,  at  which  time  plaintiff  se- 
cured possession  of  the  land  by  virtue  of  a 
decree  of  court  forfeiting  the  lease  to  said 
company  and  restoring  the  right  of  posses- 
sion to  the  plaintiff.  After  the  erection  of 
the  oil  well  derrick  on  September  27,  1909, 
the  President  of  the  United  States  made  an 
order  wlthdrawin^sald  land  from  placer  oil 
locations,  which  ms  ratified  and  confirmed 
by  Congress  June  25,  1910  (3d  U-  S.  Stata  at 
Large,  847  [U.  S  Oomp.  St  U  4523-4K51). 
The  withdrawal  order  and  the  act  of  Con- 
gress recognized  the  right  of  a  bona  fide 
placer  mining  locator  to  continue  with  due 
diligence  to  perfect  such  location  by  discov- 
ery. The  trial  court  does  not  speclflcally  find 
as  a  fact  that  any  discovery  of  oil  was  made 
upon  the  premises  in  question  nor  that  the 
work  of  the  locator  to  make  a  discovery  was 
being  prosecuted  with  due  diligence  at  the 
time  of  the  withdrawal  order.  The  court 
does,  however,  find  that  the  occupation  by 
the  plaintiff  was  bona  fide,  and  not  in  vio- 
lation of  the  withdrawal  order. 

The  question  thus  submitted  for  our  con- 
sideration la  this:  Does  a  homestead  entry- 
man  of  land  covered  by  such  withdrawal 
order  of  the  President  and  such  act  of  Con- 
gress acquire  the  right  to  an  oil  well  derrick 
and  other  fixtures  erected  by  a  mineral 
claimant  prospecting  for  oU  tmder  locations 
made  before  the  withdrawal  order  and  be- 
fore the  homestead  entry,  where  the  miner- 
al claimant  has  not  abandoned  bis  rights 
and  Is  seeing  to  maintain  them  as  against 
the  homestead  entryman  and  the  govern- 
ment? In  determining  this  question  It 
should  be  stated  that  the  homestead  entry- 
man  acquires  no  title  to  the  minerals  In  the 
land  either  by  the  entry  or  by  the  patent 
Issued  in  pursuance  thereof.  These  are  re- 
served to  the  government 

The  act  of  Congress  authorizing  such  lo- 
cation of  lands  so  withdrawn  provides: 

"That  lands  withdrawn  •  •  •  as  •  •  ♦ 
oa  Dand]  •  •  •  shall  be  subject  to  •  •  • 
entry  •  •  *  under  the  nonmioeral  land  laws 
of  the  United  States,  whenever  such  *  *  * 
entry  *  •  •  gball  be  made  with  a  view  of 
obtaining  •  •  •  title  with  a  reservation  to 
the  United  States  of  the  deposits  on  account 
of  which  the  land  was  withdrawn  •  •  •  to- 
gether with  the  right  to  prospect  for,  mine,  and 
remove  the  same:  •  •  ♦  Provided,  that  all 
applications  to  *  *  •  enter,  or  purchase  un- 
der this  section  shall  state  that  the  same 
are  made  in  accordance  with  and  subject  to  the 
provisions  and  reservations  of  this  act."  88 
V.  S.  Stats,  at  Large,  609,  {  1  (U.  S.  Comp. 
St.  i  4640a). 

The  patent  Issued  in  pursuance  of  the  lo- 
cation must  contain  a  similar  reservation. 
The  act  also  authorizes  persons  acquiring 
the  mineral  rights  therein  from  the  United 
States  "to  mine  and  remove  the  reserved  de- 


and  occupy  so  much 
of  the  surface  thereof  as  may  be  required 
for  all  puri>oses  reasonably  Incident  to  the 
mining  and  removal  of  the  minerals  there- 
from." Section  2  (section  4e40b).  This  act 
of  Congress,  therefore,  does  not  offer  to  the 
homestead  entryman  a  title  to  the  fee,  but 
only  to  the  surface  of  the  ground,  reserving 
such  rights  in  the  surface  as  may  be  neces- 
sary to  develop  the  oil  underlying  the  land. 
The  plaintiff,  therefore,  Is  not  encroaching 
upon  defendant's  rights,  but  upon  the  rl^ts 
reserved  to  the  government  Defendant's 
claim  to  the  fixtures  is  upon  the  theory  that 
they  are  attached  to  her  land.  As  a  matter 
of  fact  they  are  appurtenant  to  the  min^al 
rights  in  the  land,  and  defendant  has  secur- 
ed no  Interest  in  these  rights  by  her  home- 
stead entry.  We  are  not  called  upon  to  con- 
sider plaintiff's  right  of  possession  as  against 
the  United  States  government.  The  title  to 
both  the  surface  and  to  the  oil  rights  Is  still 
In  the  United  States  government  People  v. 
Shearer,  80  Cal.  645;  Hutchings  T.  Low,  82 
U.  S.  77,  21  L.  Ed.  82L 

The  defendant  Nellie  Adamson  by  her 
homestead  entry  secured  no  right  to  the  oil 
bdow  the  surface,  nor  to  the  right  to  pros- 
pect therefor  which  was  reserved  to  the 
United  States  government  88  U.  S.  Stats, 
at  Large,  609.  It  follows  that  she  obtained 
no  right  to  the  oil  well  and  mining  machin- 
ery located  upon  said  claim  tor  the  purpose 
of  prospecting  for  oil,  which  under  our  stat- 
ute (Civ.  Code,  i  661),  and  we  think  under 
the  United  States  statute  (38  U.  S.  Stats,  at 
Large,  609),  were  appurtenant  to  the  min- 
ing rights  and  not  to  the  land. 

Judgment  affirmed. 


We  concur: 
SHURTLBFF, 
LOB.  J. 


SHAW,  C.  J.;  LBNNON,  J.; 
J.;     SLOANB,     J.;     lAW- 


OLSEN  V.  STANDARD  OIL  CO. 
(S.  F.  9311.) 

(Supreme  Court  of  California.    Jan.  80,  1922. 
Behearing  Denied  Feb.  27,  1922.) 

1.  Appeal  and  error  «=:>l 003— Verdict  aet  dis- 
turbed because  of  weight  of  evidence. 

A  verdict  in  a  personal  injury  action  can- 
not be  disturbed  on  appeal  on  the  ground  that 
the  evidence  for  defendant  is  of  greater  force 
than  that  for  plaintiff. 

2.  Mnnlolpal  oorporatloas  <^=>706(5)— Fliidlao 
for  plaintiff  In  aatomoblle  collision  as  to  nag- 
llgenoe  and  eontributory  negligence  sustained. 

Where  plaintiff  sustained  personal  injuries 
while  riding  a  motorcycle  in  a  collision  with 
defendant's  track,  suddenly  stopping  at  a  street 
Intersection,  evidence  keld  to  support  a  verdict 
based  on  negligence  of  defendant  and  want  of 
contributory  negligence  of  plaintiff. 
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3.  Triat  «=>359( I)— Special  finding  must  be 
construed  In  harmony  with  general  verdict  if 
possible. 

A  special  finding  must  always  be  construed 
80  as  to  be  in  harmony  with  the  general  ver- 
dict if  such  construction  is  reasonably  possible. 

4.  Mualolpal  oorporations  <S=>706(9)  —  Special 
finding  in  collision  case  held  not  inconsistent 
with  general  verdict. 

Where  plaintiff  wag  iitjured  in  a  collision 
between  the  motorcycle  whereon  he  was  riding 
and  defendant's  truck,  suddenly  stopping  at  a 
street  intersection,  a  special  finding,  when 
construed  so  as  to  mean  that  the'  truck  driver 
gave  a  stop  signal,  held  not  inconsistent  with 
a  general  verdict  for  plaintiff. 

5.  Municipal  oorporations  €=9706(3) — Pre- 
suinptloa  aa  to  obedience  of  law  held  evidence 
In  ooltlslon  case. 

In  an  action  for  injuries  in  a  collision  be* 
tween  plaintiff's  motorcycle  and  defendant's 
truck  suddenly  stopping  at  a  street  crossing, 
the  presumption  is  that  plaintiff  was  traveling 
at  a  lawful  rate  of  speed,  and  <>n  the  proper 
side  of  the  highway,  and  such  presumption  is 
itself  a  species  of  evidence. 

9.  Trial  «s»296(4,  S,  7)— Instruction  as  to  con- 
tributory negligence  and  burden  of  proof  in 
oslllsiwi  case  held  not  misieading  when  ooa- 
siilered  with  other  Instructions. 
In  an  action   for  injuries  sustained  in  a 
-(xillision  between  plaintiff's  motorcycle  and  de> 
fendant's  truck   stopping  without  warning  at 
a  street  intersection,  an  instruction  as  to  con- 
tributory negligence  and  the  burden  of  proof 
held  not  misleading  in  view  of  other  instruc- 
tions given. 

7.  Negligence  «=9|4I (8)— Instruction  that  con- 
tributory negligence  must  "dtrectiy"  and 
"proximately"  contribute  to  accident  held  not 
erroneous. 

An  instruction  that  contributory  negligence 
was  not  a  defense  unless  it  appeared  from  the 
evidence  that  the  negligence  "directly  and 
proximately  contributed  to  the  accident"  held 
not  erroneous  in  adding  the  word  "directly" 
to  the  word  "proximately,"  the  word  "proxi- 
mately" being  defined  as  that  which  in  ordi- 
nary natural  sequence  produces  a  specific  re- 
sult, no  independent  disturbing  agency  inter- 
vening, and  the  wprd  "directly"  being  defined 
as  "in  a  direct  way,  without  anything  inter- 
vening, not  by  secondary,  but  by  direct,  means." 
[Kd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Directly; 
Proximateir-] 

a.  Appeal  and  error  «=3il70(0)— Instraotlon 
as  to  contributory   negligence  If  erroneous 
lield  harmless  aader  the  evidence. 
In  an  action  for  personal  iujuries  sustaiued 
in    a   collision    between   plaintiff's    motorcycle 
and  defendant's  truck  at  a  street  intersection, 
in  instruction  that  to  constitute  a  defense  con- 
tributory negligence  must  directly  and  proxi- 
mately contribute  to  the  accident,  if   errone- 
ous, held  harmless  in  view  of  Const,  art.  6,  § 
4Vi,  where   there   was  a  special   finding   that 
plaintiff  could  not,  even  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  collision. 


9.  Appeal    and    error  «=>207— Arguments    of 
counsel  referring  to  defendant's  wealth  not 
ground  for  reversal  in  absence  of  objection 
or  request  for  Instructions. 
In  a  personal  injury  accident  against  a  cor- 
poration, remarks  by  plaintiff's  attorney  in  his 
argument  referring  to  defendant's  vast  wealth 
and    plaintiff's    poverty   held   not    ground    for 
reversal,  in  the  absence  of  objection  or  request 
for  an  instruction  to  disregard. 

In  Bank. 

Ai^peal  from  Superior  Court,  Humboldt 
County ;  Denver  Sevier,  Judge. 

Action  by  John  Olsen  against  the  Standard 
Oil  ConJpany,  to  recover  for  iwrsonal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
appeals.    AfiBrmed. 

Hans  C.  Nel8(Hi  and  Redman  &  Alexander, 
all  of  San  Francisco,  for  appellant 
Pierce  H.  Ryan,  of  Eurelia,  for  respondent. 

SHAW,  0.  J.  The  defendant  8iH>eal8  from 
a  judgment  In  favor  of  the  plaintiff. 

The  cause  of  action  was  for  damages  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defradant,  resulting  from  a  collision 
between  the  plaintiff,  who  was  riding  on  a 
motorcycle,  and  a  truck  belonging  to  the  de- 
fendant, driven  by  one  ot  Its  servants,  at 
the  intersection  of  D'  street  and  Sixth  street 
In  the  city  of  Eureka.  D.  street  runs  north 
and  south.  Sixth  street  runs  east  and  west 
Plaintiff  was  going  east  on  Sixth  street  to- 
ward D  street.  The  truck,  going  north  on  D 
street  toward  Sixth  street,  reached  the  inter- 
sectlMi  first.  It  was  traveling  on  the  driv- 
er's left-hand  side  of  the  center  line  of  D 
street,  contrary  to  law.  The  truck  was  21 
feet  long,  and  weighed  over  9,000  pounds. 
When  the  front  end  of  the  truck  was  a  few 
feet  north  of  the  center  line  of  Sixth  street 
on  the  intersection,  it  suddenly  stoi^Md.  The 
complaint  alleged  that  the  driver  gave  no 
signal  of  his  intention  to  stop.  The  plaintiff 
was  going  at  a  speed  of  about  13  or  14  miles 
an  hour,  and  was  expecting  to  pass  to  the 
rear  of  the  truck  in  crossing  the  intersection. 
The  motorcycle  struck  the  truck  immediately 
in  front  of  the  rear  wheel,  about  7  feet  from 
the  rear  end  thereof.  The  plaintiff's  conten- 
tion is  that  the  collision  was  caused  by  the 
negligence  of  the  truck  driver  In  suddenly 
stopping  the  truck  without  giving  any  ade- 
quate signal  of  his  Intention  to  do  so.  The 
defendant  contends  that  it  was  caused  by  the 
plaintiff's  contributory  neglig^ice  in  travel- 
ing along  the  street  at  an  unlawful  rate  of 
speed,  and  also  In  opproachiug  the  truck  at 
a  speed  so  fast  that  he  would  be  unable  to 
stop  it  or  turn  it  in  time  to  avoid  the  colli- 
sion in  case  it  had  suddenly  stopped  without 
warning. 

[1]  The  general  verdict  of  the  Jury  must 
have  been  based  on  the  conduslon  of  tba 
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Jury  from  tb«  evidence  that  the  defendant's 
truck  driver  was  guilty  of  negligence  as 
claimed  by  plaintiff,  and  that  the  plaintiff 
was  not  guilty  of  negligence  proximately 
contributing  to  the  accident.  The  evidence 
on  all  the  material  facts  in  dispute  is  in  sub- 
stantial conflict  We  cannot  disturb  the  yee- 
diet  on  the  ground  that  the  evidence  for  the 
defendant  is  of  greater  force  or  weight  than 
that  for  the-jNkintiff. 

This  rendltett  unnecessary  to  consider  at 
all  the  parts  Of  the  argument  for  the  defend- 
ant based  on  statements  In  the  testimony 
favorable  to  the  defendant,  but  Inconsistoit 
with  evidence  on  the  same  point  favorable  to 
the  plaintiff.  Every  fact  in  favor  of  the 
plaintiff  which  Is  supported  by  substantial 
evidence  tending  to  prove  it  must  be  taken  as 
true. 

[2]  The  defendant  contends  that  there  Is 
no  evidence  that  the  defendant  was  guilty 
of  negligence,  or  that  the  plaintiff  was  free 
from  contributory  negligence.  Plaintiff  tes- 
tified that  he  was  traveling  at  a  lawful  speed, 
not  exceeding  18  or  14  miles  per  hour,  in  ap- 
proaching and  entering  upon  the  crossing; 
that  he  saw  the  truck  as  he  approached  and 
as  it  was  entering  the  intersection;  that  the 
drlv»  gave  no  motion  or  other  sign  indicat- 
ing his  intention  to  stt^;  that  he  intended 
to  pass  the  intersection  to  the  rear  of  the 
track,  and  would  have  done  so  if  the  truck 
had  continued  on  its  course,  but  that  the 
truck  suddenly  stopped  without  warning 
when  he  was  so  near  to  it  that  he  was  una- 
ble to  stop  his  motorcycle  or  turn  the  same 
to  avoid  a  collision,  and  that  the  collision 
was  caused  by  this  sudden  stopping  of  the 
truck.  In  this  he  was  corroborated  by  his 
sister,  Alice  Olsen,  who  was  riding  behind 
him  on  ttie  motorcycle  at  the  time.  This  evi- 
dence is  sufflcioit  to  suppOTt  the  verdict  both 
with  regard  to  the  negligence  of  the  defend- 
ant and  the  contributory  negligence  of  the 
plaintiff.  All  the  other  evidence  on  the  sub- 
ject merely  made  it  a  question  for  the  jury 
to  detemrine  the  facts,  and  its  verdict  is  con- 
clusive on  this  subject 

Particular  questions  of  fact  were  pat  to  the 
Jury,  and  were  answered  by  them.  Thereby 
they  found  (1)  that  the  plaintiff  in  the  exer- 
cise of  ordinary  care  could  not  have  av(rfded 
the  collision:  (2)  that  the  plaintiff  would  have 
collided  with  the  truck  regardless  of  whether 
the  driver  of  the  truck  bud  or  had  not  given 
a  stop  signal ;  (3)  that  at  the  time  of  the  col- 
lision the  truck  was  not  moving;  (4)  that  the 
plaintiff  was  not  going  in  excess  ot  fifteen 
miles  an  hour  in  approaching  the  intersection 
and  at  the  time  of  the  collision;  and  (5)  that 
the  plaintiff  was  traveling  on  his  right-hand 
dde  of  the  street — that  Is,  on  the  south  ot 
the  center  line  of  Sixth  street. 

The  second  question  and  answer  aXoresatd 
were  as  follows: 


"Would  plaintiff  have  collided  with  said  mo- 
tor track  and  gustained  the  injury  complained  . 
of  regardless  of  whether  the  operator  of  said 
motor  track  had  or  had  not  given  any  warning 
or  audible  or  visible  signal  ot  his  intention  to 
stop  said  truck?    Answer:   Yes." 

[S,  4]  Defendant  claims  that  this  answer 
was  In  effect  a  finding  that  the  truck  driver 
did  give  an  audible  and  visible  signal  of  his 
intention  to  stop,  and  that  it  is  inconslstoit 
with  any  finding  of  the  jury  tliat  the  defend- 
ant's truck  driver  was  negligent.  A  special 
finding  must  always  be  construed  so  as  to  be 
In  harmony  with  the  general  verdict  if  such 
construction  Is  reasonably  possible.  The  de- 
fendant interprets  this  finding  to  mean  that 
the  truck'driver  gave  an  audible  and  visible 
stop  signal.  'Even  if  this  be  so,  it  is  not  nec- 
essarily inconsistent  with  the  general  verdict. 
The  Jury  may  have  concluded  that  the  signal 
was  given  too  late  to  enable  the  plaintiff  to- 
operate  his  motorcycle  so  as  to  avoid  the  col- 
lision. In  that  event  the  truck  driver  would 
be  guilty  of  negligence  proximately  causing 
the  collision,  and  the  plaintiff  would  not  nec- 
essarily have  been  guilty  ot  contributory 
negligence.  The  statute  requiring  such  warn- 
ing to  be  given  implies  that  it  shall  be  given, 
at  such  a  time  and  In  such  a  manner  as  to  be 
of  some  use  to  other  persons.  If  it  is  not  so- 
given  it  will  not  constitute  the  "plainly  visi- 
ble and  audible  signal"  to  others  likely  to  be 
affected  by  the  intended  stop  that  the  stat- 
ute requires.  If  the  Jury  believed  it  was 
given  too  late  it  might  well  have  found  that 
the  collision  would  have  occurred  regardless 
of  the  giving  of  the  signal.  The  form  of  the 
question  gave  the  jury  no  opportunity  to  find 
dlrecUy  upon  the  questicm  whether  it  was  or 
was  not  given.  We  cannot  say,  therefore, 
that  this  special  finding  is  contrary  to  the 
general  verdict. 

[E]  Instruction  20  was  as  follows: 

"The  presumption  is  that  every  man  obeys 
the  law  and  the  presnmption  in  this  case  is  that 
the  plaintiff  was  traveUnx  at  a  lawful  rate  ot 
speed  and  on  the  proper  side  of  the  highway 
at  all  times.  This  presumption  is  in  itself  a 
species  of  evidence  and  it  shall  prevail  and 
control  your  deliberations  until  and  unless  it 
is  overcome  by  satisfactory  evidence." 

Tbe  defendant  claims  that  this  is  erro- 
neoua  We  think  it  is  correct.  The  rule  that 
contributory  negligence  of  the  plaintiff  must 
be  alleged  in  the  answer,  or  it  will  not  be 
available  to  the  defendant  as  a  defense,  Is 
based  on  this  presumption.  So,  also,  Is  the 
rule  that  the  burden  of  proving  it  by  a  pre- 
ponderance of  the  evidence  is  on  the  defend- 
ant The  Code  expressly  declares  that  this 
preeumption  is  disputable  that  it  "may  be 
controverted  by  other  evidence,"  and  that  un- 
less so  conbroverted,  the  jury  is  bound  to  find 
in  accordance  with  It  Code  Civ.  Proc.  jg  1061, 
1063,  subds,  1,  S3.    The  instruction  Is  ther*- 
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fore  strictly  In  acoordanoe  with  the  Code  on 
the  subject 

[6]  The  deffflidant  criticizes  the  instructicxi 
that  the  contributory  negligence  was  an  af- 
flrmattre  defense  which  the  defendant  must 
prove  by  a  preponderance  of  the  evidence. 
That  it  Is  so  is  not  disputed.  The  argumoit 
apparently  assumes  that  the  Jury  must  have 
understood  it  to  mean  that  in  deciding  the 
question  they  could  consider  only  the  evi- 
dence introduced  by  the  defendant,  and  that 
evidence  produced  by  the  plaintiff  tending  to 
show  contributory  negligence  could  not  be 
considered.  There  was  nothing  in  the  in- 
struction on  the  subject  that  could  be  so  un- 
derstood. The  court  instructed  the  Jury  to 
take  into  consideration  all  the  e\ddence  In 
the  case,  and  "consider  it  all  together,  and 
determine  from  all  the  evidence  In  the  case 
and  from  aU  the  circumstances  proven  on 
the  trial,  as  to  the  weight  of  the  evidence, 
and  return  a  verdict  accordingly."  In  view 
of  this  instruction,  it  cannot  be  supposed 
that  the  Jury  could  have  misunderstood  the 
Instruction  criticized. 

[7]  The  court  further  Instructed  the  Jury 
that  contributory  negligence  was  not  a  de- 
fense "unless  It  also  appears  from  the  evi- 
dence that  such  negligence  of  plaintllT,  If 
any,  directly  and  proximately  contributed 
to  the  accident"  Defendant  criticizes  this 
instruction  on  the  ground  that  it  adds  the 
word  "directly"  to  the  word  "proximately." 
It  contends  that  it  is  only  necessary  for  the 
defendant  to  show  that  the  plaintiff's  negli- 
gence contributed  "proximately"  to  the  acci- 
dent The  court  throughout  the  instructions 
cm  the  subject  used  the  phrase  "direct  and 
proximate  cause"  in  describing  the  neces- 
sary relation  between  the  negligence  proven 
and  the  injury.  This  occurs  in  the  instruc- 
tion regarding  the  negligence  of  the  defend- 
ant, as  well  as  In  that  r^ardlng  the  contrib- 
utory nesllgence  of  the  plaintiff.  While  It 
may  be  that  the  word  "directly,"  in  that  con- 
nection, if  taken  in  some  of  its  meanings, 
may  not  accurately  describe  the  idea  that 
the  negligence  charged  and  proven  must  be 
the  proximate  cause  of  the  accident,  and 
that  It  might  be  advisable,  for  that  reason, 
not  to  use  It  yet  it  has  a  meaning  In  strict 
harmony  with  the  word  "proximately."  The 
word  "proximately"  Is  defined  as: 

"That  which  in  ordinary  natural  sequence 
produces  a  specific  result,  no  independent  dia- 
turbing  agency  intervening." 

The  word  "directly"  is  defined  as  follows: 

"In  a  direct  way,  without  anything  interven- 
ing, not  by  secondary  but  by  direct  means." 
(Webster's  Diet.) 

[S]  The  respective  definitions  are  almost 
Identical,  and  it  is  not  reasonable  to  suppose 
that  the  jury  would  perceive  the  difference, 
when  used  in  the  connection  In  which  they 


appear  in  the  instructicxi.  There  is  nothing 
in  the  character  of  the  evidence  which  indi- 
cates that  the  jury  had  any  difficulty  in  the 
matter.  The  first  special  finding  was  that 
the  plaintiff  could  not,  even  by  the  exercise 
of  ordinary  care,  have  avoided  the  collision. 
Consequently,  under  section  4^,  art  6,  of 
the  Constitution,  this  Instruction  would  not 
justify  a  reversal  of  the  Judgment,  even  if  it 
failed  to  precisely  state  the  Misal  relation 
between  the  negligent  act  anddipe  injury. 
'  [91  The  defendant  comt>laIns  of  the  mis- 
conduct of  plaintiff's  attorney.  The  miscon- 
duct consisted  of  references  by  the  plaintiff's 
attorney  in  his  argument  to  the  jury  to  the 
vast  wealth  of  the  defendant  and  the  pover- 
ty of  the  plalntifC  These  remarks  of  the 
plaintiff's  attorney  were  all  based  on  the  as- 
sumption stated  in  the  argument  that  the 
truck  driver  was-  guilty  of  the  negligence 
which  caused  the  accident,  and  that  defend- 
ant was  clearly  resp<»8lble  for  the  plaintiff's 
Injuries,  and  that  the  plaintiff  should  not 
bear  all  the  burden  thereof.  Defendant's  at- 
torneys objected  to  the  remarks,  but  did  not 
ask  the  court  to  instruct  the  jury  to  disre- 
gard them.  This,  of  Itself,  is  a  sufficient  an- 
swer to  the  point  Scott  v.  Times-Mirror  Co., 
181  Cal.  345,  184  Pac.  682,  12  A.  L.  R.  1007; 
People  V.  Shears,  133  Cal.  159,  65  Pac.  205; 
People  V.  Babcock,  160  Cal.  545, 117  Pac  549. 

We  find  no  error  sufficient  to  authorize  s 
reversaL 

"The  Judgmoat  is  affirmed. 

We  concur:  LBNNON,  J.;  SHTTRTLEFF, 
J.;  LAWLOR,  J.;  SLOANE,  J.;  WII, 
BUR,  J, 


SCHWAB  V.  RICHARDSON,  Stat*  Treasnrer. 
(S.  F.  2659.) 

(Supreme  Court  of  California.    Jan.  30,  1822. 
Rehearing  Denied  Feb.  27,  1922.) 

1.  Pleading  <s=s350 (3)— Submission  of  case  oa 
pleadings  without  evidence  held  admission  of 
affirmative  allegation  of  answer. 

In  an  action  to  recover  a  franchise  tax 
paid  under  protest  by  a  domestic  corporation 
engaged  in  foreign  commerce,  where  defend- 
ant's answer  denied  plalntifTs  allegation  that 
the  value  of  its  intangible  property  properly 
taxable  in  the  state  did  not  exceed  $500,  and 
affirmatively  alleged  the  value  to  be  $120^000, 
ttie  amount  of  the  assessment  plaintiffs  sub- 
mission of  the  case  on  the  pleadings  without 
evidence  was  an  admission  of  such  affirmative 
allegation  and  that  the  tax  was  not  excessive. 

2.  Commeroe  €=»72  —  Taxation  of  Intangible 
property  of  domestic  corporation  enganed  In 
Interstate  commerce  not  Interference  with 
such  commerce. 

The  United  States  Supreme  Court  having 
held  that  courts  look  to  the  substance  and  ef- 
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feet,  rather  than  tli«  form,  of  taxation  of  io- 
tangiblc  property  of  domestic  corporations  en- 
gaged in  interstate  or  foreign  commerce,  in  de- 
termining whether  interstate  commerce  is  in- 
terfered with,  in  violation  of  Const.  U.  S.  art 
1,  {  8,  d.  S,  state  taxation  of  such  property 
located  in  the  state  at  its  actual  value  does 
not  constitute  such  interference,  though  the 
property  derives  its  value  from  interstate  and 
foreign  commerce,  but  a  different  rule  prevails 
••  to  a  foreign  corporation  the  business  of 
which  in  the  state  la  exdusively  interstate 
commerce. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  Ban" Francisco;  George  A.  Sturte- 
rant.  Judge. 

Action  by  Edwin  Schwab  against  Friend 
W.  Richardson,  as  Treasurer  of  the  state 
of  California.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco (H.  W.  Clark,  of  San  Francisco,  of 
counsel),  for  appellant       ' 

U.  S.  Webb,  Atty.  Gen.,  and  Frank  L. 
Uuerena,  Deputy  Atty.  Gen.,  for  respondent. 

WI||BUK,  J.  This  Is  an  action  to  recovw 
taxes  paid  under  protest  by  the  Oceanic 
Steamship  Company  to  the  ai&te  of  Cali- 
fornia. After  answer  plaintiff  moved  for  a 
Judgment  upon  the  pleadings,  which  was  de- 
nied. At  the  trial  plaintiff  submitted  the 
case  npon  the  admission  in  the  pleadings, 
without  offering  any  evidence  upon  the  is- 
•nes,  and  Indgment  was  rendered  in  favor 
ef  the  defendant    Plaintiff  appeals. 

Tbe  Oceanic  Steamship  Company  is  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California  and  engaged  exclusively 
in  the  business  of  transporting  freight  and 
passengers  between  San  Francisco  and  the 
Hawaiian  islands  and  certain  foreign  coun- 
tries. The  company  has  maintained  otHces 
In  San  Francisco  for  the  transaction  of  its 
interstate  and  foreign  business,  but  has  con- 
ducted no  other  business  in  this  state  except 
the  purchase  of  its  fuel  and  supplies  used 
in  Its  transportation  business. 

[1]  The  state  board  of  equalization  as- 
sessed the  franchise  of  the  company,  or  its 
"corporate  excess"  (Miller  &  Lux,  Incorpo- 
rated, V.  Rlchard8<»,  182  Cal.  115,  187  Pac. 
411),  at  $800,000,  and  apportioned  $120,000, 
or  15  per  cent  thereof,  to  California,  as 
representing  in  the  Judgment  of  tbe  board  of 
equalization  the  proportion  of  tbe  Intangible 
property  of  the  corporation  properly  taxable 
in  California.  FUintlff  alleged  that  tbis  val- 
ue did  not  exceed  $600,  but  the  answer  denied 
that  allegation,  and  atdrmatlvely  alleged  tbe 
value  to  be  the  amount  of  the  assessment,  to 
wit,  $120,000,  and  the  submission  of  tne  case 
by  the  plaintiff  upon  tbe  pleadings  without 
evidence  was  an  admission  of  this  aiUrmative 
allegation.  See  Hale  v.  Gardiner,  200  Pac. 
608.   It  therefore  stands  admitted  that  the 


tax  was  not  excessive,  and  if  the  state  has  > 
Jurisdiction  to  impose  the  tax  it  is  a  proper 
exercise  of  that  Jurisdiction. 

[2]  It  is  contended  by  appellant  that,  as 
the  state  has  imposed  a  property  tax  upon 
the  tangible  property  of  the  corporation  with- 
in the  state,  this  tax  upon  the  Intangible 
property  of  the  corporation  is,  in  effect,  a 
tax  upon  interstate  commerce,  and  therefore 
violative  of  the  Interstate  commerce  clause 
of  the  Constitution  of  tbe  United  States. 
Xj.  S.  Const,  art  1,  {  8.  Inasmuch  as  tbe  Su- 
preme Court  of  the  United  States  has  uni- 
formly held  that  courts  look  to  tbe  substance 
and  effect  of  such  taxation  rather  than  its 
form  in  order  to  determine  whether  or  not 
Interstate  commerce  is  illegally  interfered 
with  (Postal  Telegraph  Cable  Co.  v.  Adams, 
155  U.  S.  688,  698,  IS  Sup.  Ct  268,  360,  39 
h.  Ed.  311;  Baltic  Mining  Co.  v.  Massa- 
chusetts, 231  U.  8.  68,  85,  86,  34  Sup.  Ct 
15,  68  Ia,  Ed.  127;  Kansas  City  Ry.  Co.  t^ 
Kansas,  240  U.  S.  227,  233,  36  Sup.  Ct  261, 
60  L.  Ed.  617 ;  Looney  v.  Crane  Co.,  245  U. 
S.  178,  189,  38  Sup.  Ct  85,  62  L.  Ed.  230), 
it  would  seem  clear  that  state  taxation  of 
corporate  intangible  property  of  a  domestic 
corporation  located  in  a  state  at  its  actual 
value  would  not  In  fact  constitute  such  in- 
terference, regardless  of  the  fact  that  such 
intangible  property  derives  its  value  from 
Interstate  and  foreign  commerce.  See  Full- 
man  Co.  V.  Richardson,  107  Pac.  340,  tor  a 
aiscussion  of  this  matter,  A  different  rule 
prevails  as  to  a  foreign  corporation  when 
its  business  in  this  state  is  exclusively  in- 
terstate commerce.  People  y.  Alaska,  etc., 
Co.,  182  Cal.  207,  187  Jfac.  742.  If  this  ques. 
tlon  was  at  any  time  doubtful.  It  has  been 
set  at  rest  by  decisions  of  tbe  United  States 
Supreme  Court  since  this  case  was  on  appeal. 

The  decision  of  that  court  in  Cream  of 
Wheat  Co.  y.  County  of  Grand  Porks,  N.  D., 
253  U.  S.  325,  40  Sup.  Ct  558,  64  L.  Ed.  031, 
clearly  upholds  the  authority  of  tbe  state 
in  imposing  the  tar  in  the  case  at  bar. 
There  a  domestic  corporation  which  had  no 
tangible,  real,  or  personal  property  within 
the  state  of  its  domicile,  and  no  paper  evi- 
dence of  intangible  property  therein,  was 
held  taxable  in  the  state  of  its  domicile  for 
its  intangible  property,  which  we  have  called 
the  "corporate  excess"  or  "franchise."  Mil- 
ler &  Lux  V.  Richardson,  supra.  In  the  opin- 
ion it  is  said: 

"Its  manufacturing,  commercial  and  financial 
business  was  conducted  wholly  without  the 
state;  and  it  had  not  at  any  time  during  any 
of  those  years  within  the  state  either  any 
tangible  property  real  or  personal  or  any  pa- 
pers by  which  intangible  property  is  customa- 
rily evidenced.  Its  property,  as  distinguished 
from  its  franchise,  is  alleged  to  have  been 
taxed  in  states  other  than  North  Dakota. 
*    •    • 

"The  company  was  confessedly  domiciled 
in  North  Dakota;  for  it  was  incorporated  un- 
der the  laws  of  that  state.     As  said  by  Mr. 
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Chief  Jastice  Taney,  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.'  Bank  of  Augusta  t. 
Earle,  13  Pet.  519,  688.  The  fact  that  its 
property  and  business  were  entirely  in  an- 
other state  did  not  make  it  any  the  less  sub- 
ject to  taxation  in  the  state  of  its  domicile. 
The  limitation  imposed  by  the  Fourteenth 
Amendment  is  merely  that  a  state  may  not  tax 
a  resident  for  property  which  has  acquired  a 
permanent  situs  beyond  its  boundaries.  •  *  « 
The  limitation  upon  the  power  of  taxation  does 
not  apply  even  to  tangible  personal  property 
without  the  state  of  the  corporation's  domi- 
cile, if,  like  a  seagoing  vessel,  the  property 
has  no  permanent  situs  anywhere.  Southern 
Padflc  Co.  V.  Kentucky,  222  U.  S.  63,  68.  Nor 
hat  it  any  application  to  intangible  property, 
TTnion  Refrigerator  Transit  Co.  v.  Kentucky, 
supra,  p.  205;  Hawley  v.  Maiden,  232  U.  S.  1, 
11,  even  though  the  property  is  also  taxable  in 
another  state  by  virtue  of  having  acquired  a 
'business  «tttt«'  there.  Fidelity  &  Columbia 
Tmat  Co.  v.  LouisviUe,  245  U.  S.  54,  59.  As 
stated  in  that  case:  'It  is  unnecessary  to  con- 
sider whether  the  distinction  between  a  tax 
measured  by  certain  property  and  a  tax  on 
that  property  could  be  invoked  in  a  case  like 
this.  Flint  t.  Stone  Tracey  Co.,  220  U.  8. 
107, 146,  162,  et  toeq.  Whichever  this  tax  tech- 
nically may  be,  the  authorities  show  that  it 
must  be  sustained."  (Italics  ours.)  Cream 
of  Wheat  Co.  v.  County  of  Grand  Forks,  supra. 

The  power  of  tbe  state  to  make  this  as- 
sessment is  fully  sustained  In  Underwood 
OVpewriter  Co.  v.  Chamberlain,  254  D.  S. 
118,  41  Sup.  Ct  45,  65  L.  Ed.  165.  In  that 
case  the  corporation  was  taxed  2  i>er  cent 
upon  its  net  income  claimed  by  the  state  to 
have  been  earned  from  business  carried  on 
within  the  state.  The  amount  of  this  busi- 
ness was  required  by  statute  to  be  ascer- 
tained in  tbe  following  manner: 

"If  the  company's  net  profits  are  derived 
principally  from  ownership,  sale,  or  rental  of 
real  property,  or  from  the  sale  or  use  of 
tangible  personal  property,  the  tax  is  imposed 
on  such  proportion  of  the  whole  net  income  as 
a  fair  cash  value  of  the  real  and  the  tangible 
personal  property  within  the  state  bears  to  the 
fair  cash  value  of  all  the  real  and  tangible 
personal  property  of  tbe  company.  If  the  net 
profits  of  the  company  are  derived  principally 
from  intangible  property,  the  tax  is  imposed 
upon  such  proportion  of  the  whole  net  income 
as  the  gross  receipts  irithin  the  state  bear 
to  the  total  gross  receipts  of  the  company." 

It  was  thus  determined  by  the  state  au- 
thorities that  47  per  ixiat.  of  the  net  re- 
ceipts of  tbe  company  were  attributable  to 
business  done  In  Connecticut,  although  its 
net  receipts  In  Connecticut  were  only  $42,- 
942.18,  as  compared  with  $1,293,643.96  re- 
ceived in  other  states.  It  was  claimed  that 
tbe  state  authorities  had  violated  the  inter- 
state provisions  of  the  United  States  Consti- 
tution and  the  Fourteenth  Amendment 
thereto.  Upon  the  first  proposition  the  Su- 
preme Court  said: 


"A  tax  is  not  obnoxious  to  the  commerce 
clause  merely  because  impost  upon  property 
used  in  interstate  commence,  even  if  it  takes 
the  form  of  a  tax  for  the  privilege  of  exercis- 
ing its  franchise  within  the  state.  Postal  Tel. 
Cable  Co.  v.  Adams,  155  U.  S.  688,  695.  This 
tax  is  based  upon  the  net  profits  earned  within 
tbe  state.  That  a  tax  measured  by  net  profits 
is  valid,  although  these  profits  may  have  been 
derived  in  part,  or  indeed  mainly,  from  inter- 
state commerce,  is  settled.  U.  S.  Glue  Co.  t. 
Oak  Creek,  247  U.  S.  321;  Shaffer  r.  Carter. 
252  U.  S.  37,  57;  Peck  &  Co.  v.  Lowe,  247 
U.  S.  165.  Whether  it  be  deemed  a  property 
tax  or  a  franchise  tax,  it  is  not  obnoxious  to 
the  commerce  clause." 

On  the  question  of  the  alleged  violation  at 
tbe  Fourteenth  Amendment  by  taxing  prop- 
erty outside  the  state,  tbe  court  In  that  case 
said: 

"But  this  showing  wholly  fails  to  sustain  the 
objection.  The  profits  of  the  corporation  were 
largely  earned  by  a  series  of  transactions  be- 
ginning with  manufacture  in  Connecticut  and 
ending  with  sale  m  other  states.  In  this  it 
was  typical  of  a  large  part  of  the  mannfactnr- 
ing  business  conducted  in  the  state.  The  Leg- 
islature, in  attempting  to  put  upon  this  busi- 
ness its  fair  share  of  the  burden  of  taflttion, 
was  faced  with  the  impossibility  of  allocatias 
specifically  the  profits  earned  by  tbe  processes 
conducted  within  its  borders.  It,  therefore, 
adopted  a  method  of  apportionment  which,  for 
all  that  appears  in  this  record,  reached,  and 
was  meant  to  reach,  only  the  profits  earned 
within  the  state." 

It  was  also  held  that  the  taxpayer  had  tlw 
burden  of  proving  that  47  per  cent,  of  Its 
proUts  was  not  reasonably  attributable  to 
the  business  within  the  state.  Underwood 
Typewriter  Co.  ▼.  Chamberlain,  supra.  This 
principle  would  lead  to  tbe  conclusion  In  tbe 
case  at  bar  that  tbe  admission  of  the  plain- 
tiff that  15  per  cent,  of  Its  intangible  prop- 
erty was  located  within  tbe  state  was  ftital 
to  Its  recovery,  oecause  there  Is  not  only  no 
proof  of  an  unreasonable  or  unjust  aK>Uca- 
tlon  of  the  law  to  the  facts,  but,  on  tbe  con- 
trary, an  express  admission  of  its  just  ap- 
plication. 

Tbe  fact  that  tbe  corporation  involved  is 
engaged  In  interstate  commerce  does  not  de- 
prive tbe  state  of  the  power  to  tax  the  fran- 
chise of  a  domestic  corporation,  even  though 
the  privilege  of  b^Bg  a  corporation  derived 
its  value  in  part  from  interstate  commerce. 
Kansas  City,  etc.,  Ry.  Co.  v.  Botkin,  240  D. 
S.  227,  36  Sup.  Ct.  261,  60  L.  Ed.  617;  Pull- 
man Co.  v.  Richardson,  supra. 

Tbe  case  of  Looney,  Attorney-General  of 
tbe  State  of  Texas,  t.  Crane  Co.,  245  U.  S. 
178,  38  Sup.  Ct  85,  62  L.  Ed.  230,  relied  up- 
on by  tbe  appellant  is  not  Inconsistent  with 
the  conclusion  we  have  reached  in  this  case. 
It  was  held  in  that  case  that  the  proportion 
of  the  assets  of  tbe  corporation  taxed  in 
Texas  was  so  greatly  In  excess  of  the  amount 
which  was  Justly  taxable  therein,  or  could 
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be  Justly  deemed  to  be  located  thereiii,  as  to 
constitute  a  burden  upon  interstate  com' 
merce.  It  was  beld  that  under  the  facts 
tberti  presetted  the  tax  was  a  direct  burden 
upon  interstate  commerce  and  was  Imposed 
upon  property  which  was  wholly  beyond  the 
confines  of  the  state  and  not  subject  to  its 
Jurisdiction,  and  was  thus  a  taking  of  prop- 
erty without  due  process  of  law.  No  sucu 
case  la  presented  here. 

From  the  foregoing  decisions  it  is  dear 
that  the  state  had  authority  to  tax  the  In- 
tangible property  of  the  Oceanic  Steamship 
Company  within  the  state,  and  that  such 
tax  was  not  a  burden  upon  interstate  or  for- 
eign commerce  prohibited  by  the  federal  Con- 
'Btltatlon. 

Judgment  affirmed. 

We  concur:  SHAW,  C.  J.;  SLOANE,  J.; 
SHUKTLEFF,  J.;  LENNON,  J.;  LAW- 
LOR,  J. 
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BAISLEY  V.  HENRY  at  al.    (Civ.  3559.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Dec.  24,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  20,  1922.) 

4.  Manlelpal  oorporatioas  «=>744  —  Trustees 

not  llaMe  for  acts  of  pollceinan  appointed  by 

marshal  without  authority. 

The  trustees  of  a  city,  who  were  empowered 

to  appoint  policemen  both  under  an  ordinance 

and  under  General  Municipal  Corporation  Act, 

{  852,  as  amended  by  St.  1919,  p.  19,  are  not 

chargeable  with  the  negligence  of  a  policeman 

who  was  appointed  by  the  tits  marshal  without 

authority. 

2.  Mvnieipal  corporations  «=9t83(l)— Appoint- 
ment of  marshal  held  authorized  either  by 
ordlnanoe  or  general  statute. 

Even  if  an  ordinance  of  a  city  of  the  sixth 
class  authoriMng  the  appointment  of  a  marshal 
by  the  trustees  was  invalid,  the  trustees  had 
authority  to  appoint  such  marshal  under  Gen- 
eral Municipal  Corporation  Act,  |  8S2;  as 
amended  by  St.  1919,  p.  19,  and  a  marshal  ap- 
pointed either  under  the  ordinance  or  under  the 
statute  is  a  subordinate  agent  employed  in  the 
service  of  the  common  principal. 

3.  Municipal  oorporations  <s=>744  —  Trustees 
not  liable  fer  negligence  of  coservant  or  sub- 
ordinate  agent. 

The  trustees  of  a  city  are  not  liable  in  an 
action  of  tort  to  a  stranger  for  the  negligence 
-of  their  coservant  or  agent. 

4.  Municipal  corporations  4=9744 — Officer  lia- 
ble for  negligence  of  Inferior  officer  only  If 
appointment  was  negligent. 

A  public  officer  is  not  personally  liable  for 
the  negligence  of  an  inferior  officer,  unless  he, 
having  the  power  of  appointment,  failed  to  use 
ordinary  care  in  the  selection. 


5.  Mualoipal  corporations  «s>744— Complaint 
held  not  to  allege  negligenoe  In  appointment 
of  marshal. 

In  an  action  for  the  negligent  shooting  of 
plaintiff  by  a  police  officer,  brought  against  the 
trustees  of  the  city,  a  complaint  alleging  that 
the  marshal  was  duly  appointed  by  the  trustees 
as  one  of  their  subordinate  officers  and  agents, 
and  that  the  marshal  negligently  appointed  the 
policeman  who  did  the  shooting,  does  not  allege 
negligence  by  the  trustees  in  the  appointment 
of  the  marshal. 

6.  Municipal  corporations  iSs9744  —  Allegatloa 
of  marshal's  negligence  In  appointing  police- 
man held  insuffldeat. 

In  a  complaint  for  the  negligent  shooting 
of  a  boy  by  a  policeman,  aUegations  that  the 
city  marshal  negligently  and  carelessly  appoint- 
ed the  policeman,  who  was  a  careless  and  in- 
competent person,  without  alleging  in  what  re- 
spect the  marshal  was  negligent,  or  even  that 
he  knew  the  policeman  was  incompetent,  are  in- 
sufficient. 

7.  Pleading  «=>8(8)  —  Lagal  coaolasloas  add 
aothing  to  complaint. 

In  a  complaint  against  the  trustees  of  a 
city  for  the  negligent  shooting  of  plaintiff  by 
a  poUceman,  legal  conclusions  pleaded  respect- 
ing the  duty  of  defendants  to  plaintiff  add  noth- 
ing to  the  force  of  the  complaint. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Cecil  H.  Baisley,  a  minor,  by 
Anna  B.  Baisley,  his  giurdian  ad  litem, 
against  C.  H.  Henry  and  others.  Judgment 
for  defendants  when  plaintiff  declined  to 
amend  his  complaint  after  demurrer  th^eto 
was  sustained,  and  plaintiff  ai^eals.  Af- 
firmed. 

Marcus  A.  Woodward,' of  Los  Angeles,  for , 
amielULnt 

Evans  &  Pearce  and  W.  E.  Evans,  all 
of  Los  Angeles,  for  respondents. 

FINLAYSON,  P.  J.  Plaintiff,  a  minor, 
who  was  negligently  shot  by  a  patrolman  of 
the  city  of  Glendale,  a  city  of  the  sixth  class, 
of  which  the  defendants  are  the  duly  elect- 
ed and  acting  trustees,  brings  this  action 
against  defendants  to  recover  of  them  dam- 
ages for  the  negligent  shooting  by  the  police 
officer.  A  general  and  special  demurrer  was 
interposed  to  plalntlCTs  complaint.  The  de- 
murrer was  sustained.  Plaintiff,  declining 
to  amend,  appeals  from  the  Judgment  enter- 
ed after  the  order  sustaining  the  demurrer. 

The  complaint  alleges  that,  prior  to  the 
time  when  plaintiff  was  negligently  shot  by 
the  patrolman,  the  defendants,  as  the  city 
trustees,  had  adopted  an  ordinance — n  copy 
of  which  Is  attached  to  the  complaint  as  an 
exhibit — whereby  five  city  departments  for 
the  administration  of  the  business  of  the 
city  were  established,   the  appointment  of 
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certain  dty  offldala  was  provided  for,  and 
their  powers  and  duties  defined.  One  of  the 
five  departments  thus  established,  or  at- 
tempted to  be  established,  Is  designated  in 
the  ordinance  as  the  "Public  Safety  Depart- 
ment" It  Is  provided  that  one  of  the  offi- 
cers of  that  departm^t  shall  be  the  dty 
marshal,  who  shall  be  ex  officio  chief  of  po- 
lice, who  shall  have  command  and  control 
over  the  police  force,  and  who  shall  recom- 
mend for  appointment  such  officers  as  are 
authorized  by  the  board  of  trustees,  and 
that,  upon  appointment  by  the  board,  such 
appointees  shall  be  the  authorized  police  of- 
ficers of  the  dty,  and  become  members  of 
the  police  force.  The  ordinance  declares 
that  the  chief  of  police  shall  be  appointed  by 
flie  board  of  trustees  upon  the  nomination 
of  the  city  manager. 

The  case,  as  alleged  in  the  complaint 
omitting  all  the  merely  nonessential  allega- 
tions and  the  pleader's  conduslons  of  law,  is 
substantially  as  follows:  Defendants,  as  such 
dty  trustees,  duly  appointed  one  J.  P.  Lam- 
pert  diief  of  poUce  and  city  marshal,  under 
the  authority  assumed  by  them  by  reason  of 
the  above-mentioned  ordinance,  under  which 
ordinance,  it  Is  alleged,  the  trustees  ran  the 
dty  and  assumed  the  power  of  selecting  and 
appointing  subordinate  officers;  Lampertby 
virtue  of  his  appointment  as  chief  of  police 
and  dty  marshal,  "did,  on  or  about  the  9tb 
day  of  January,  1920,  n^ligently  and  care- 
lessly select  and  appoint  one  Guy  Wilson  to 
the  position  of  a  patrolifian  In  and  for  said 
city,  •  •  •  and  did  •  •  '*  permit 
and  allow  said  Guy  WUson,  who  was  then 
and  there  a  careless,  reckless,  and  Incom- 
petent person  for  such  position,  to  assume 
said  position  and  its  duties  as  said  patrol- 
man"; prior  to  the  appointment  of  Lampert 
as  chief  of  police  and  dty  marshal,  defend- 
ants, as  such  trustees,  had  appointed  one  T. 
W.  WatSMi  dty  manager;  Watson  negli- 
gently and  carelessly  approved,  at  the  time 
thereof,  all  the  acts  and  omissions  of  Lam- 
pert,  and  negligently  and  carelessly  r^orted 
Lampert's  acts  to  be  satisfactory  to  him  as 
dty  manager.  Then  follows  an  account  of 
the  negligent  shooting  of  plaintiff  by  Ouy 
Wilson,  the  patrolman. 

[1]  We  fall  to  see  any  theory  upon  which 
it  can  be  held  that  a  cause  of  action  has 
been  stated.  In  the  first  place,  it  appears 
from  the  allegations  of  the  complaint  that 
the  patrolman  who  shot  plaintiff  was  not 
appointed  by  defendants,  but  by  the  dty 
marshal,  notwithstanding  that  the  power  to 
appoint  police  officers  is  vested  in  the  board 
of  trustees,  whether  we  refer  such  appoint- 
ive power  to  the  ordinance  or  to  the  Goieral 
Munldpal  Corporation  Act  (Stats.  1883,  p. 
93,  and  amendments,  {  862).  But,  aside  from 
the  consideration  that  they  are  not  charge- 
able with  the  negligence  of  a  subordinate 
whose  appointment  was  the  unauthorized  act 


of  another  subordinate  wrongfully  usurping 
an  appbinting  power  with  which  he  was  not 
vested,  defendants  are  not  liable  under  the 
allegations  of  this  complaint,  lor  the 'fur- 
ther reastm  that,  as  we  presently  shall  show, 
there  is  no  allegation  that  tta^  were  negli- 
gent in  the  appointment  of  the  dty  marshal. 
[2]  Appellant's  theory  seons  to  be  that 
the  ordinance  establishing  the  five  dty  de- 
partments was  ultra  vires,  and  that  there- 
fore the  defendants,  without  any  authority 
whatever,  assumed  to  carry  on  and  conduct 
the  government  of  the  city  in  their  own  way 
and  beyond  their  legal  powers.  Hence,  so 
it  is  argued,  the  doctrine  of  respondeat  su- 
perior applies.  We  fail  to  see  any  force  In 
this  argument.  In  the  first  paragraph  of  the 
complaint  it  is  alleged  that  at  all  the  times 
in  that  pleading  moitloned  defendants  were, 
and  still  are,  "the  duly  elected,  qualified' 
and  acting  trustees  of  said  dty  of  Glendale," 
and  that  "each  and  all  of  their  acts  and 
omissions  hereinafter  complaiaed  of  were 
performed  by  them  under  color  of  said  office 
of  trustees  and  board  of  trustees  in  and  for 
said  dty,  and  while  acting  in  their  offldal 
capadty."  If,  as  the  complaint  alleges,  de- 
fendants, »t  all  times,  were  the  duly  elected, 
qualified,  and  acting  trustees  of  the  city,  and 
if,  as  alleged,  each  of  their  acts  was  per- 
formed by  them  In  their  official  capadty, 
then,  at  all  the  times  mentioned,  defendants 
were,  and  were  acting  as,  the  agents  of  the 
dty,  and  the  city  marshal  was  a  coserrant 
or  sulagent,  as  was  also  the  patrolman,  if 
we  assume  that  he  ever  was  appointed  by  an 
authorized  agency.  For  if,  as  appellant  as- 
serts, defendants  were  without  power  to 
adopt  the  ordinance,  then  that  attempted 
munldpal  by-law  was  a  nullity,  in  whicb 
event  defendants*  powers  as  trustees  must 
be  measured  by,  and  their  offidal  acts  re- 
ferred to,  the  General  Munldpal  Corporation 
Act,  which  provides  for  the  appointment  of 
a  dty  marshal  and  police  officers.  By  sec- 
tion 862  of  that  act,  as  amended  by  St  1919, 
p.  19,  It  is  provided  that  the  board  of  trus- 
tees of  a  dty  of  the  sixth  class  "shall  ap- 
point the  marshal  and  •  «  •  may  also,  in 
their  discretion,  appoint  •  «  •  such  other 
subordinate  officers  as  in  their  Judgment  may 
be  deemed  necessary."  Section  880  provides 
that  "the  department  of  police  of  said  dty 
or  town  shall  be  under  the  direction  and 
control  of  the  marshal."  So  that,  whether 
the  munldpal  affairs  of  the  dty  of  Glendale 
may  be  deemed  to  have  been  administered 
under  the  ordinance,  or  whether,  that  or- 
dinance being  a  nullity,  the  affairs  of  the 
city  must  be  deemed  to  have  been  conducted 
under  the  General  Munldpal  Corporation 
Act  in  either  event  it  appears  from  the  al- 
legations of  appellant's  complaint  that  the 
defendants  were  the  agents  of  the  munld- 
pallty,  and  that  the  chief  of  police,  the  dty 
manager,  and  the  i>atrolman  were  subordl- 
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nate  agents  employed  la  the  service  of  the 
common  principal — ^the  dty. 

[3]  This  being  the  situation,  the  doctrine 
of  resiMndeat  6ai)erlor  is  Inapplicable.  As 
the  agents  of  the  dty,  defendants  are  not 
Uable  In  an  action  of  tort  to  plaintiff,  a 
stranger,  for  the  negligence  of  their  coserv- 
ant  or  agent.  The  rule  Is  that  an  agent  Is 
not.  In  general,  liable  to  third  persons  for 
the  misfeasance  or  malfeasance  of  a  sub- 
agent  employed  by  him  in  the  service  of  bis 
prlndpal,  unless  he  Is  guilty  of  negligence 
in  the  appointment  of  such  subag&nt,  or  im- 
properly co-operates  In  the  latter's  acts  or 
omissions.    2  C.  J.  829. 

[4,  6]  An  application  of  this  prlndple  Is 
found  in  the  rule,  uniformly  recognized,  that 
a  pnbllc  officer  is  not  personally  liable  for 
the  negligence  of  an  infwior  OBiiXT  unless 
he,  having  the  power  of  appointment,  has 
failed  to  use  ordinary  care  in  the  selection. 
Brown  V.  West,  75  N.  H.  463,  76  Afl.  169 : 
Dobbins  v.  City  of  Arcadia,  186  Pac.  190. 
From  this  it  follows  that  the  complaint  fails 
to  state  a  cause  of  action  against  these  de- 
fendants unless  that  pleading  suflBdently 
alleges  that  defendants  were  negligent  In 
the  selection  of  the  careless  patroldhn,  or 
in  the  selection  of  the  dty  marshal  by  whom 
the  patrolman  was  appointed.  Buttbec(»n- 
plalnt  utterly  falls  to  allege  any  sudi  negli- 
gence on  defendants'  part.  It  is  true,  it  al- 
leges that  defendants  appointed  the  dty 
marshal,  and  that  the  latter  negligently  and 
carelessly  selected  the  patrolman;  but  no- 
where does  it  appear  from  the  complaint 
that  the  d^endants  were  negligent  In  the 
selectiOB  of  the  dty  marshaL  The  allegation 
is  that— 

"J.  P.  Lampert  was  duly  appointed  by  said 
tmstees  as  one  of  their  subordinate  officers 
and  agents  with  power  to  act  for  them  as  such, 
under  the  title  or  designation  of  chief  of  police 
<tnd  marshal  in  and  for  the  dty  of  Glendale." 

This  is  the  sole  direct  averment  of  the 
appointment  of  Lampert  by  defendants,  and 
in  it  there  is  not  even  a  hint  that  their 
choice  for  the  office  of  dty  marshal  was  un- 
fit for  that  office,  or  that  he  was  careless, 
or  that  defendants  knew  him  to  be  unfit  or 
careless,  or  that,  knowing  him  to  be  unfit 
or  careless,  they  nevertheless,  falling  to  ex- 
ercise ordinary  care,  negligently  selcded 
bim  as  the  dty  marshal. 

[6]  Moreover,  the  allegation  of  negligence 
on  the  part  of  defendants'  gubagent,  the  dty 
marshal,  in  appointing  the  patrolman  Wilson 
is  not  Buffident  as  against  the  si>edal  de- 
murrer. The  allegation  Is  that  Lampert, 
while  acting  as  dty  marshal,  did  "negli- 
gently and  carelessly  select  and  appoint  one 
Guy  Wilson  to  the  position  of  patrolman," 
and  did  permit  Wilson,  "who  was  then  and 
there  a  careless,  reckless,  and  incompetent 


person  for  sudi  position,"  to  assume  the  po- 
sition of  patrolman.  The  averment  that 
Lampert  was  negligent  and  careless  in  the 
sBlection  of  Wilson  falls  to  allege  in  what 
respect  the  former  was  negligent  or  careless. 
It  Is  not  alleged  that  Lampert  knew  that 
WUson  was  a  careless,  reckless,  or  incom- 
petent person,  or  that  Lampert  was  negli- 
gent or  careless  in  that  he  negligently  or 
cardessly  selected  a  careless,  reckless,  or 
Incompetent  patrolman.  All  we  have  is  the 
bare  allegation  that  Lampert  did  "negli- 
gently and  carelessly  sdect  and  appoint  one 
Guy  WUson,"  with  no  attempt  to  show  in 
what  respect  the  selection  and  appointment 
was  negligently  or  carelessly  made. 

[7]  There  are  certain  general  averments 
of  the  complaint,  mere  legal  conclusions,  re- 
specting the  duty  that  defendants,  as  trus- 
tees of  the  dty,  owed  to  plaintiff  as  a  resi- 
dent of  the  munldpallty.  These  allegations 
add  nothing  to  the  force  of  the  complaint 
Defendants'  duties  as  trustees  are  fixed  by 
statute,  and  may  not  be  expanded  by  the 
pleader's  conclusions  of  law. 

The  demurrer  was  proi>erly  sustained,  and 
the  judgment  is  afilrmed. 

We  concur:    WOHKS,  X;  CRAIG,  J. 


PEOPLE  V.  BALLAS.    (Cr.  581.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  23,  1921.) 

1.  Criminal  law  iS=3 II 2(1)— Deposit  of  forged 
check  to  defendant's  account  did  not  make 
defendant's  bank  his  agent  so  as  to  make  its 
collection  an  uttwing  by  defendant  I*  county 
of  drawee  bank. 

Where  there  was  no  understanding  between 
depositor  of  a  forged  check  and  the  bank  that 
the  check  was  taken  for  collection  merely,  but 
it  was  presented  with  other  checks  and  money 
to  be  credited  to  defendant's  checking  account, 
the  transaction  merely  establish  the  relation 
of  debtor  and  creditor,  and  not  that  of  prin- 
cipal and  agent,  so  as  to  make  an  uttering  by 
depositors  in  the  county  where  the  drawee  bank 
was  located. 

2.  Criminal  law  «s9l  12(1)— Deposit  of  raised 
check  to  defendant's  bank  account  completes 
crime  of  forgery  and  superior  court  of  county 
in  which  drawee  bank  located  Is  without  Ju- 
risdiction. 

The  crime  of  uttering  a  forged  or  raised 
check  was  coftiplete  when  presented  to  a  bank 
in  one  county  for  deposit, to  defendant's  check- 
ing account,  and  no  subsequent  action  by  such 
bank  in  procuring  payment  by  tbe.drawee  bank 
in  another  county  formed  any  ingredient  of 
that  crime,  and  the  superior  court  of  the  latter 
county  was  without  jurisdiction,  notwithstand- 
ing the  provisions  of  Pen.  Code,  {  781,  as  to  the 
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committing  of  a  part  of  a  puMic  offense  in  one 
county  and  a  part  in  another. 

Appeal  from  Superior  Court,  X<do  Coun- 
ty;   W.  A.  Anderson,  Judge. 

P.  J.  Ballas  was  convicted  of  forgery,  and 
his  motion  for  a  new  trial  denied,  and  he 
appeals.    Judgment  and  order  reversed. 

See,  also,  199  Pac.  816. 

Alfred  S.  Ormsby  and  B.  B.  Taylor,  both 
of  Martinez,  A.  G.  Bailey,  of  Woodland,  and 
E.  E.  Gehring,  of  Oakland,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

PINCH,  P.  J.  The  defendant  was  con- 
victed In  the  superior  court  of  Xolo  county 
of  the  crime  of  forgery,  and  prosecutes  this 
appeal  from  the  judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

The  principal  ground  relied  on  for  a  re- 
versal is  that  the  crime,  if  any,  was  com- 
mitted In  Contra  Costa  county,  and  that 
therefore  the  superior  court  of  Yolo  county 
was  without  Jurisdiction,  llie  defendant 
was  charged  with  uttering  a  check  which  had 
been  raised  from  9S  cents  to  $66.  The  ques- 
tion for  determination  is  whether  the  check 
was  uttered  in  Yolo  county. 

[1]  The  check  was  drawn  on  the  First  Na- 
tional Bank  of  Woodland,  Yolo  county,  by 
Jessa  l>unsmore.  The  defendant  presented 
the  raised  check  to  the  Bank  of  Martinez  in 
Contra  Costa  county,  and  that  bank  credited 
the  amount  thereof  to  the  defendant's  de- 
posit account  and  mailed  the  Instrument  to 
its  corresi)ondent  in  San  Francisco.  In  due 
course  the  check  was  presented  to  the  First 
National  Bank  of  Woodland  and  paid;  the 
amoimt  thereof  being  charged  to  the  account 
of  the  drawer.  There  was  no  understanding 
between  the  defendant  and  the  Bank  of  Mar- 
tinea  that  the  latter  was  to  take  the  check 
for  collection  merely,  bat  It  was  presented 
with  other  checks  and  money  to  be  credited 
to  the  defendant's  checking  account.  The 
transaction  did  not  create  the  relation  of  prin- 
cipal and  agent  between  the  defendant  and 
the  Bank  of  Martinez,  but  that  of  creditor 
and  debtor.  Plumas  County  Bank  v.  Bank 
of  Rldeout,  etc.,  165  Cal.  133,  131  Pac.  360, 
47  U  B.  A.  (N.  8.)  552;  Newark  G.  Co.  v. 
Merchants'  Nat  Bank,  166  Cal.  208,  136  Pac. 
958 ;  Gonyer  v.  Williams,  168  Cal.  454 ;  Ca- 
brera V.  Thannhaiiser  &  Co.,  183  Cal.  607, 
192  Pac  46. 

12]  Conceding  that  the  acts  of  the  defend- 
ant constituted  the  crime  of .  uttering  the 
raised  check  In  Contra  Costa  county,  re- 
spondent contends  that — 

"The  crime  may  nevertheless  be  continued 
and  be  committed  in  any  jurisdiction  to  which 
its  effect  extends." 

In  the  case  of  In  re  Carr  and  Dillon,  28 
Kan.  1,  Dillon  presented  forged  time  checks. 


which  were  made  payable  by  the  Atchison, 
Topeka  &  Santa  F6  Railroad  at  its  office  in 
Topeka,  Kan.,  to  a  bank  In  Kansas  City,  Mo., 
and  was  there  paid  the  amount  of  the 
checks.  The  bank  forwarded  the  checks  to 
the  company  at  Topdca,  where  they  were 
paid.    The  court  said: 

"Dillon  was  certainly  guilty  of  the  offense 
with  which  he  is  charged. in  Missouri;  but  can 
it  be  said  he  was  guilty  of  a  like  offense  each 
time  the  checks  were  transferred  to  a  new  bold- 
er? We  think  not.  *  *  •  We  fully  recog- 
nize that  the  power  of  the  state  to  punish 
criminals  extends  to  all  persons  who,  being 
without  the  state,  commit  or  consummate  vio- 
lations of  the  penal  statutes  within  our  state, 
'by  an  agent  or  means  within  the  state.'  Such 
persons,  although  out  of  the  state,  are,  in  con- 
templation of  law,  within  the  state.  But  where 
a  forgery  is  perpetrated  and  uttered  beyond 
the  state,  and  the  forgec  actually  obtains  the 
money  thereon  in  another  state,  and  before  the 
false  and  spurious  instrument  reaches  the  lim- 
its of  the  state,  the  offense  is  consummated 
beyond  tills  state,  and  the  forger  is  not  amena- 
ble to  the  provisions  of  our  statute  upon  com- 
ing within  the  state." 

See,  also,  Reglna  v.  Garrett,  22  English 
Law  Ad  Equity  Bepwts,  607;  Thulemeyec 
V.  State,  34  Tex.  Gr.  R.  619,  31  S.  W.  669; 
Salas  ▼.  United  States,  234  Fed.  846,  148  C. 
C.  A.  440 ;  Burton  v.  United  States,  196  U. 
S.  288,  26  Sup.  Ct.  243,  49  I/.  Ed.  482';  State 
v.  Pray,  80  Nev.  206,  94  Pac.  218. 

Respondent  relies  upon  the  provisiona  of 
section  781  of  the  Penal  Code,  which  reads: 

"When  a  public  offense  is  committed  i]^  part 
in  one  county  and  in  part  in  another,  or  the 
acts  or  effects  thereof  constituting  or  requisite 
to  the  consummation  of  the  offense  oocor  in 
two  or  more  counties,  the  jurisdiction  la  in 
either   county." 

The  crime  of  uttering  the  raised  check  was 
complete  when  It  was  presented  to  the  bank 
in  Contra  Costa  county.  No  subsequent  acts 
by  any  person  were  Ingredients  of  that 
crime,  but,  if  criminal,  were  separate  and 
distinct  crimes.  They  were  not  "acts  or 
effects  constituting  or  requisite  to  the  con- 
summation of  the  offense."  See  State  v. 
Pray,  supra.  From  the  foregoing  authorities 
it  seems  clear  that  the  superior  court  of 
Yolo  county  was  without  jurisdiction. 

Appellant  urges  that  the  judgment  ought 
to  be  reversed  on  the  ground  of  misconduct 
of  the  district  attorney  in  his  closing  argu- 
ment to  the  jury.  The  defendant  Is  a  native 
of  Greece,  and  the  district  attorney  said  to 
the  jury: 

"These  Greeks,  why  will  they  do  these  things; 
why  will  they  come  into  this  country  an<t  in  a 
little  while  own  acres  and  acres  of  land  and 
have  lots  of  money  and  steal  tobacco  and  sheep, 
and  sell  booze  all  over  the  country,  blind  pig- 
ging and  bootlegging,  and  if  they  are  caught, 
come  into  court  and  say,  'Why  I  didn't  have 
to  do  it,  I  had  money;'   why  will  they  come  in 
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our  cities  here  and  in  a  couple  of  years  get 
independently  rich  and  wealthy  off  the  eandngs 
and  profits  of  fallen  women.  I  don't  know  why 
they  do  it  nnless  it  ia  their  greed  for  money." 

Counsel  for  defendant  here  Interrupted  the 
district  attorney  and  said: 

"I  cite  that  as  prejudicial  error  and  miaeon- 
duct  on  the  part  of  the  district  attorney,  aa 
it  is  not  an  issue  in  this  case." 

The  court  said:  "Proceed."  Beapondent 
does  not  atempt  to  justify  the  conduct  of 
the  district  attorney,  but  contends  that  the 
appellant  Is  not  in  a  position  to  complain 
because  no  request  was  made  of  the  court 
to  instruct  the  Jury  to  disregard  the  remarks. 
That  the  remarks  of  the  district  attorney 
constituted  gross  misconduct  does  not  admit 
of  doubt,  but  by  reason  of  the  conclusion 
reached  on  the  question  of  jurisdiction  it  is 
unnecessary  to  decide  whether  the  appellant 
is  entitled  to  a  reversal  on  that  ground. 

The  judgment  and  order  appealed  from 
are  reversed. 

We  ccmcur:    HART,  X;  BURNETT,  J. 


BOWMAN  •!  al.  v.  SOUTHERN   PAC.  CO. 
(Civ.  3760.) 

(IMstrict  Court  of  Appeal,  Second  District,  Di- 
vision 1.  California.  Dec.  22,  1921.  Hear- 
ing Denied  by  Sapreme  Court  Feb.  20, 1922.) 

1.  Appaal  aad  error  «=»I036(4)— Substitutloa 
of  administrator  as  party  plaintiff  held  harm* 
lass  where  court  was  dismissed. 

Substituting  after  two  years  an  adminis- 
trator as  a  party  in  place  of  plaintiff  In  cause 
of  action  stated  in  one  count  under  federal 
Bmployers'  Liability  Act  (U.  S.  Comp.  St.  H 
8667-8665),  which  limited  actions  by  adminis- 
trators to  two  years,  was  harmless  error  where 
such  cause  of  action  was  dismissed,  and  cause 
proceeded  under  another  count  not  under  such 
statute,  and  not  subject  to  objection. 

2.  Limitation  of.  actions  «=>I2S— Widow  and 
miner  children  ar»  roal  partloa  In  Interest, 
and  substitution  of  administratrix  for  them 
la  not  the  beginning  of  a  new  action. 

In  an  action  against  a  railroad  company 
for  damages  for  master's  negligence  in  treating 
servant's  injuries  at  its  hospital  whereby  death 
resulted,  the  widow  and  minor  children  are 
the  real  parties  in  interest,  whether  the  action 
be  brought  in  tfieir  own  names  or  by  an  ad- 
ministrator, in  view  of  Code  Civ.  Proc.  J  377, 
and  the  substitution  of  the  administratrix  for 
the  widow  and  minor  ehildren  cannot  be  regard- 
ed as  the  beginning  of  a  new  action  aa  respects 
UmifationB. 

3.  Charities  «=945 (2)— Finding  that  railway 
hospitals  maintained  hy  feea  paid  by  em- 
ployeea  were  not  charities  held  Instilled. 

Where  defendant  railroad  company  by  con- 
tracts required  its  employees  to  pay  60  cents 


a  month  as  hospital  fees,  agreeing  to  furnish 
them  with  medical  and  surgical  treatmrat  in 
case  of  injury  or  iUness,  and,  while  tbeie  was 
no  eyidence  of  profit,  there  was  none  to  show 
that  the  fund  was  administered  as  a  trust,  or 
that  the  employees  acquired  an  interest  there- 
in, the  jury's  finding  piat  they  were  not  charita- 
ble institutions,  and  that  defendant  was  re- 
sponsible for  negligence  therein,  was  Justified. 

Appeal  from  Superior  Court,  Los  Angelea 
County;    Paul  J.  McCormick,  Judge. 

Action  by  Bertha  Bowman,  widow,  and 
Julia  Bowman  and  others,  minors,  by  their 
mother.  Bertha  Bowman,  guardian  ad  litem, 
against  the  Southern  Pacillc  Company,  for 
damages  for  the  death  of  William  Bowman, 
in  which  an  order  was  made  substituting 
the  name  of  Bertha  Bowman  as  administra- 
trix of  the  estate  of  William  Bowman,  de- 
ceased. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. , 

W.  I.  tiUbert,  of  Los  Angeles,  for  aiweUant. 
W.  Maxwell  Burke  and  J.  B.  Tatlow,  both 
ot  Loe  Angeles,  for  reapondenta. 

CONBBY,  P.  J.  William  Bowman  waa  an 
employee  of  tbe  defendant,  a  common  carrier 
doing  an  interstate  business.  While  em- 
ployed in  the  yards  of  the  defendant,  in  the 
city  of  Los  Angeles,  on  the  6th  day  of  May, 
lOlS,  Bowman  received  certain  injuries,  tci- 
lowed  by  his  death  on  the  second  day  there- 
after. He  left  as  his  sorvivlng  dependents 
the  plaihtlff  Bertha  Bowman  and  three  mi- 
nor children.  Thereafter,  on  April  20,  1914, 
this  action  was  commesiced  in  the  name  of 
the  parties  as  shown  in  the  foregoing  title, 
for  the  benefit  of  said  widow  and  minor  chil- 
dren. The  action  was  tried  on  Issues  pre- 
sented by  the  third  amended  complaint  and 
the  answer  thereto.  In  that  complaint,  as 
well  as  the  original  complaint,  two  causes  of 
action  were  stated.  The  first  count  in  each 
complaint  was  based  upon  negligence  of  the 
defendant  alleged  to  have  caused  the  accident 
and  resulting  injury  and  death.  The  second 
count  alleged  negligence  of  the  defendant  in 
its  treatment  of  Bowman  at  Its  hospital  on 
Crocker  street,  In  the  city  of  Los  Angeles, 
and  In  conveying  him  from  that  hospital  to 
its  hospital  In  San  Francisco,  and  In  treat- 
ment of  the  deeeased  at  the  hospital  In  San 
h'ranclsco,  by  reason  whereof  the  death  oc- 
curred. 

On  the  30th  day  of  April,  1918,  pursuant  to 
notice  duly  given,  the  plaintiff  asked  leave 
of  court  to  amend  her  complaint  by  showing 
the  fact  of  her  appointment  as  administra- 
trix of  the  estate  of  William  Bowman,  de- 
ceased, and  by  omitting  the  words  "Bertha 
Bowman,  widow  of  William  Bowman,  de- 
ceased," and  substituting  therefor  the  name 
of  Bertha  Bowman,  administratrix  of  said 
estate,  for  the  benefit  of  Bertha  Bowman, 
widow,  Julia  Bowman,  ESale  Bowman,  and 
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Minehard  Bowman,  minor  children  of  tbe 
deceased.  Overruling  the  objections  of  Uie 
defendant  thereto,  this  motion  was  granted, 
and  tbe  action  was  thereafter  prosecuted  In 
said  substituted  name. 

At  the  trial  of  the  action  the  court,  on 
moti(Hi  of  defendant,  granted  a  Judgment  of 
nonsuit  as  to  the  first  cause  of  action.  On 
the  second  cause  of  action  the  case  was  sub- 
mitted to  the  Jury,  which  rendered  a  verdict 
In  favor  of  the  plaintiff.  Judgment  was 
.  rendered  accordingly,  and  tbe  defendant  ap- 
peals from  the  Judgment 

[1  ]  Appellant's  first  point  Is  that  the  court 
erred  In  allowing  the  amendment  whereby 
the  personal  representative  of  the  deceased 
was  substituted  for  the  original  parties  after 
the  statute  of  limitations  had  run  against 
the  cause  of  action.  In  support  of  this  prop- 
osition we  are  referred  to  the  federal  Em- 
ployers* Liability  Act  (35  Stats,  at  L.  65:  8 
Fed.  Stats.  Ann.  [2d  Ed.]  p.  1208  [U.  S.  Comp. 
bt.  if  8657-S665]),  which  relates  to  the  U- 
abllity  of  common  carriers  by  railroad  to 
their  employees  in  certain  cases.  In  case  of 
the  death  of  tbe  employee,  tbe  action  Is  au- 
thorized to  be  prosecuted  by  the  personal  rep- 
resentative of  the  deceased  employee  for  the 
benefit  of  the  surviving  widow  and  children 
of  such  employee.  Section  6  of  the  act  (sec- 
tion 8662)  establishes  a  limitation  of  two 
years  within  which  the  action  must  be  com- 
menced, counting  from  the  date  cause  of  ac- 
tion accrued.  It  has  been  held  that,  where 
the  federal  statute  is  applicable,  the  right  to 
recover,  if  any,  is  in  the  personal  representa- 
tive of  the  deceased^  and  that  no  one  else 
can  maintain  tbe  action.  St.  Louis,  etc.,  Ry. 
Co.  V.  Seale  et  al.,  229  U.  S.  156,  33  Sup. 
Ct  651,  57  L.  Ed.  1129,  Ann.  Cas.  1914C,  166; 
Pecos,  etc.,  Ry.  Co.  v.  Rosenbloom,  240  U.  8. 
439,  36  Sup.  Ct.  390,  60  L.  Ed.  730.  It  may 
be  conceded  that  the  first  cause  of  action  in 
tbe  complaint  arose  under  the  federal  Em- 
ployers' Liability  Act,  and  that,  on  account 
of  the  provisions  of  that  act,  and  in  accord- 
ance with  tbe  decisions  above  noted,  the 
court  erred  In  permitting  the  substitution  of 
parties  plaintiff  at  the  time  when  that  was 
done.  But,  Inasmuch  as  a  Judgment  of  non- 
suit on  that  cause  of  action  was  entered 
In  favor  of  the  defendant,  the  error  was  with- 
out prejudice.  The  cause  of  action  stated  In 
the  second  count  of  the  complaint  is  based 
upon  facts  occurring  in  tbe  hospital  when  the 
deceased  was  not  engaged  in  work  as  an 
employee  of  tbe  defendant  in  its  Interstate 
commerce,  or  any  other  business  of  tbe  de- 
fendant Tbe  liability  of  tbe  defendant  un- 
der this  cause  of  action  arises  under  the  laws 
of  California,  and  not  under  tbe  federal  Em- 
ployers' Liability  Act  The  law  of  this  state 
permits  such  actions  to  be  maintained  by  the 
heirs  or  personal  representatives.  Code  Civ. 
Vroc.  {  877. 

[1]  And,  in  racb  cases  as  the  one  now  at 
bar,  the  boieflciaries  are  tbe  widow  and  mi- 


nor children.  These  are  the  real  parties  In 
interest,  whether  the  action  be  brought  in 
their  own  names  or  by  an  administrator  of 
the  estate  of  the  deceased.  This  being  so, 
tbe  substitution  of  parties  as  made  by  the 
court  in  this  case,  so  far  as  the  second  cause 
of  action  is  concerned,  cannot  be  regarded 
in  any  sense  as  the  beginning  of  a  new  ac- 
tion. Indeed,  appellant  has  not  suggested 
anything  to  the  contrary. 

[3]  Appellant  further  contends  that  the 
verdict  of  the  Jury  and  the  Judgment  entered 
thereon  are  contrary  to  tbe  evidence  and  am- 
trary  to  law.  The  real  question  is  one  of 
law,  requiring  that  the  court  ascertain 
whether  there  exists  any  liability  of  a  rail- 
road corporation  for  negligence  of  physicians 
employed  by  it  In  the  course  of  their  treat- 
ment of  an  Injured  employee  in  a  hospital 
maintained  by  the  railroad  company  under 
the  circumstances  exhibited  In  this  case. 
Counsel  for  appellant  claims  that  the  evi- 
dence was  not  such  as  to  Justify  the  Jury 
in  determining  that  the  physicians  were  neg- 
ligent, or  that  either  of  them  was  negligent, 
in  the  premises.  That  there  is  strong  evi- 
dence in  ti^eir  favor  need  not  be  denied. 
There  is  definite  and  sufficient  evidence  the 
other  way — quite  sufficient  to  sustain  tbe 
verdict  of  the  Jury — upon  that  issue.  It  is 
also  perfectiy  clear  and  undlfipoted  that  the 
physician  who  had  charge  of  the  deceased  in 
the  ho^Ital  at  Los  Angeles  was  a  competent 
physician  and  surgeon.  Tbe  same  is  true  of 
the  physldan  who  took  charge  of  the  case 
when  the  deceased  arived  at  the  hospital  In 
San  Frandsco.  'xtils  establishes  the  tact 
that  the  defendant  used  due  care  In  the 
selection  of  these  physicians  and  surgeons. 
The  gist  of  the  matter  Is  that,  according  to 
the  evidence  produced  by  the  plaintitC  In  sup- 
port of  that  contention,  the  physician  In  tbe 
hospital  at  Los  Angeles  was  n^Ugent — ^par- 
ticularly in  causing  the  patient  to  be  removed 
from  Los  Angeles  to  San  If'Vancisco  under  the 
conditions  existing  at  the  time  of  such  re- 
moval, and  that,  according  to  this  evidence, 
the  death  of  the  patient  was  proximately 
caused  by  such  negligence.  This  brings  us 
to  tbe  final  question,  which  is  whether  or  not 
the  defendant  after  using  due  care  In  the 
selection  of  a  physician.  Is  liable  for  his 
negligence. 

The  evidence  Is  somewhat  vague  in  its 
definition  of  the  conditions  under  which  tbe 
defendant  maintains  the  hospitals  in  which 
Bowman  received  treatment,  and  concerning 
the  obligations  assumed  by  the  defendant 
towards  its  employees  with  respect  to  their 
right  to  receive  medical  or  surgical  caro  when 
they  have  received  injuries  in  the  course 
of  their  employment  It  does  appear  that 
the  defendant  maintained  the  Crocker  Street 
Hospital  in  Los  Angeles,  and  also  maintained 
a  general  hospital  at  San  Francisco  "for  the 
entire  system  of  the  Southern  Padflc,"  and 
employed  physicians  to  treat  and  care  for 
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patients  in  its  hoqjltals;  that  the  employees 
of  defendant  paid  a  hospital  fee  of  50  cents 
per  month,  which  was  regularly  taken  out 
of  their  pay  checks.  The  deceased  made 
these  payments.  According  to  testimony  of 
an  employee  of  the  defendant,  who  was 
called  as  a  witness  by  the  plaintiff,  the  de- 
fendant was  in  the  habit  of  taking  60  cents 
per  month  from  e&cb  of  its  employees  to 
cover  hospital,  and  medical  service.  The 
iSouthern  Pacific  Company  spent  that  money 
In  support  of  the  hospital,  nnrses,  and  all 
that  goes  with  a  hospital.  If  a  man  came  in- 
to the  service  of  the  railroad,  he  did  it  with 
the  understanding  that  he  would  pay  this  50 
cents  a  month;  and  if  he  did  not  pay  it,  he 
would  leave  the  service  of  the  company.  It 
was  a  verbal  expression  between  the  employ- 
ing otUcer  and  the  employee  on  entering  the 
service.  It  was  for  hospital  attention  wheth- 
er he  was  Injured  in  the  service  or  whether 
he  was  sick  from  natural  causes.  He  would 
get  medical  treatment  that  his  case  called 
for.  They  merely  told  a  man  that  this  com- 
pany maintained  a  hospital,  and  that  the 
dues  were  60  cents  a  month. 

Apparently  the  liability  of  an  employer 
for  the  negligence  of  its  physicians  or  sur- 
geons, under  the  circumstances  now  present- 
ed, has  not  been  limited  and  defined  by  de- 
cision in  this  state.  In  Brown  v.  La  Socl(^t6 
Francaise,  138  Cal.  475,  71  Pac.  516,  the 
Supreme  Court  referred  to  certain  decisions 
which  "relate  to  hospitals  maintained  by  rail- 
road companies  for  the  free  treatment  of  Its 
employees,  partly  supported  by  monthly  de- 
ductions from  the  pay  of  the  latter,  and  part- 
ly by  the  company,  which,  it  was  held,  are 
to  be  regarded  as  charitable  institutions," 
and  the  companies  were  held  not  liable  for 
the  negligence  of  physicians  selected  by  them 
for  service  in  such  hospitals.  The  court  also 
noted  that  these  views  have  been  questioned 
elsewhere,  and  then  remarked  that  the  ques- 
tion need  not  be  determined  in  the  case  when 
under  consideration.  |The  same  decisions, 
together  with  a  number  of  later  cases,  are 
brought  together  in  a  note  found  In  14  Ann. 
Cas.  749.  These  in  large  part  are  identical 
with  the  decisions  quoted  in  the  briefs  of 
counsel  in  the  present  case.  According  to 
many  decisions,  it  has  been  held  that,  where 
a  master  conducts  a  hospital  for  the  use  of 
his  servants,  not  for  purposes  of  gain,  but 
for  charitable  purposes  merely,  he  is  not 
liable  to  an  employee  for  injuries  caused  by 
the  negligence  of  the  physicians  or  attend- 
ants, unless  reasonable  care  was  not  used  in 
their  selection;  that.  If  a  railroad  company 
does  not  use  reasonable  care  in  the  selection 
of  the  persons  who  have  charge  of  the  patients 
in  such  a  hospital,  and  if  it  fails  to  select 
skiUfni  and  competent  surgeons,  physicians, 
and  attendants,  it  may  be  required  to  respond 
in  damages  to  any  employee  who  has  been 
Injured  by  such  incompetent  or  unskillful 
phytfcians,  surgeons  or  attendants;   that,  U 


the  hospital  and  medical  department  of  an 
employer  are  not  conducted  for  purposes  of 
profit,  the  enterprise  remains  a  charity,  not- 
withstanding the  fact  that  it  is  supported  by 
contributions  regularly  taken  by  the  com- 
pany out  of  the  pay  of  its  employees.  A  lead- 
ing case  to  this  effect  is  Union  Pac.  Ry.  Co. 
V.  Artist,  60  Fed.  365,  9  O.  C.  A.  14,  23  U  B. 
A.  581.  But  there  are  well-reasoned  cases 
which  hold  that,  where  a  railroad  company, 
under  circumstances  like  those  indicated  by 
the  evidence  here,  conducts  a  hospital  as 
part  of  a  relief  department,  such  relief  de- 
partment Is  a  business  arangement  on  the 
part  of  the  company;  that  the  hospital  is 
not  a  charity ;  that  the  contributions  of  the 
railroad  employees  are  not  voluntary;  and 
that  the  physicians  and  attendants  of  the 
hospitals  are  agents  of  the  company.  Con- 
sequently, It  is  further  held  that  the  com- 
pany is  liable  for  the  negligent  acts  of  the 
physicians  employed.  Phillips  v.  St.  Louis, 
etc.,  K.  R.  Co.,  211  Mo.  419,  111  S.  W.  1C9, 
17  L.  R.  A.  (N.  S.)  1167,  124  Am.  St  Rep. 
786,  14  Ann.  Cas.  742;  Texas  &  Pacific  Coal 
Co.  V.  Connaughten,  20  Tex.  Civ.  App.  642, 
50  S.  W.  173.  In  the  Texas  case  last  dted, 
the  evidence  showed  aflirmatively  that  the 
money  paid  by  the  employees  or  reserved  by 
the  company  yielded  the  company  a  net  profit 
which  went  to  Its  credit  in  the  bank,  together 
with  the  other  moneys  of  the  company.  So  it 
was  held  that  this  was  not  a  trust  fund  In 
which  the  employees  had  any  permanent  or 
substantial  Interest.  All  the  company  had 
to  do  to  rid  itself  of  any  such  claim  was 
to  rid  Itself  of  such  employee. 

"The  true  relation  between  the  company  and 
its  employees,  as  we  understand  it,  was  this: 
In  consideration  of  a  reduction  of  the  wages 
of  all  the  men  employed  and  the  profit  to  be 
made  by  the  company,  it  bound  itself  to  fur- 
nish medical  treatment  to  such  of  them  as 
should  get  hurt  or  become  sick  while  working 
for  the  company.  It  should,  therefore,  bear 
the  loss  of  improper  treatment,  since  the  law 
implies  in  such  cases  an  undertaking  to  give 
proper  treatment.  So  far  from  showing  the 
creation  of  a  trust  fund  for  charitable  purposes, 
the  record  suggests  a  monopoly,  with  accrued 
profits,  in  taking  care  of  the  sick.  At  all 
events,  we  think  it  will  bear  the  construction 
which  we  understand  th$  jury  to  have  given  it." 

In  the  case  at  bar  there  is  no  evidence 
that  there  was,  or  that  there  was  not,  any 
profit  in  the  administration  of  the  relief 
department  of  the  defendant.  In  this  alone 
it  differs  from  the  Texas  case.  But,  in  the 
absence  of  any  evidence  direct^  on  this 
point,  the  jury  was  authorized  to  infer  from 
the  facts  which  were  proved  that  the  defend- 
ant collected  these  contributions  from  its 
employees  and  held  the  same  as  its  own 
funds,  and  that,  by  the  paymait  of  these 
amounts,  the  employees  did  not  acquire  any 
permanoit  or  substantial  Interest  In  the  mon- 
eys paid  by  them  as  constituting  a  trust 
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fund.  From  the  employment  Itself,  and  the 
payment  of  the  contribution,  the  employer 
boand  itself  by  implied  contract  to  nirnish 
medical  or  surgical  treatment  to  the  em- 
ployee If  be  was  injured  or  suffered  Illness 
while  working  for  the  company.  If  there 
were  additional  facts  from  which  it  should 
have  been  Inferred  that  the  funds  ooUected 
constltnted  a  trust  fund,  and  that  the  hos- 
pital was  operated  solely  as  a  charity,  those 
facts  should  hare  been  shown  by  the  de- 
fendant Prima  fade,  the  inference  nms  the 
other  way.  Upon  the  record  here  presented, 
we  are  of  the  opinion  that  the  hospitals  of 
the  defendant  were  not  charitable  institu- 
tions, and  that  the  defendant  Is  responsible 
for  the  negligence  of  the  physician  employed 
by  it 
The  judgment  is  atUrmed. 

We  concur:    SHAW,  J.;  JAMBS,  J. 


BOWMAN  at  ux.  v.  PAYNE.    (Civ.  2380.) 

(District  C!ourt  of  Appeal,  Third  District,  Clal- 
ifomia.  Dec.  28,  1921.  Hearing  Denied  by 
Snpreme  Court  Feb.  23,  1922.) 

1.  Pieadlno  «=b427— Striking  of  Issue  of  fraud 
frem  complaint  tmmatsrlal  where  contained 
la  answer  to  cross-oomplalnt. 

It  could  not  be  contended  that  issue  of 
fraud  was  not  tendered  by  plaintiff's  pleadings, 
though  on  motion  of  defendant,  after  the  evi- 
dence was  submitted,  allegations  of  fraud  in 
the  complaint  were  stricken  out,  where  the 
same  averments  were  found  in  the  answer  to 
defendant's  cross-complaint 

2.  Pleading  «=9433(6)— Net  to  be  challenged 
after  trial  and  findings  upon  theory  that  it 
was  snfllolent. 

Where  a  cause  was  tried  upon  the  theory 
that  issue  of  fraud  was  as  definite  and  complete 
as  found  b;  the  court  the  pleading  could  not 
thereafter  be  challenged,  tbouch  defective  in 
not  specifically  averring  that  defendant's  rep- 
resentation was  false  and  known  by  him  to  be 
false  and  made  to  deceive  plaintiffs  and  to  in- 
duce them  to  enter  into  the  agreement  and 
that,  relying  upon  such  representation  'and 
believing  it  to  be  true,  plaintiffs  entered  into 
the  agreement. 

3.  Waters  and  water  courses  «=3l58(l)— Evi- 
dence  as  to  contract  held  to  sustain  finding 
of  misrepresentation  and  reliance  thereon. 

In  action  to  have  it  adjudged  that  plaintiffs 
were  owners  of  right  to  water  of  a  creek,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
defendant  stated  that  a  certain  instrument 
would  give  plaintiffs  the  right  to  use  the  wa- 
ter, that  he  knew  such  statement  was  false  and 
made  it  with  the  purpose  of  inducing  plaintiffs 
to  execute  the  instrument,  and  that  plaintiff, 
induced  by  such  representation,  signed  the  in- 


stmment  in  reliance  upon  snch  statement  and 
that  plaintiff  was  justified  in  relying  thereon. 

4.  Contracts  «=394(7)— Mlsrepresentatlens  as 

to  legal  effect  held  fraud  warranting  setting 

aside  of  Instrmnent 

Where  defendant  fraudulently  represented 

that  rights  of  parties  would  not  be  altered  by 

the  execution  of  a  certain  instrument  knowing 

such  representation  to  be  false  and  making  it 

with  the  purpose  of  inducing  plaintiff  to  sign 

the  instrument   when  the  instrument  in  fact 

deprived  plaintiff  of  his  rights,  and  the  result 

was  a  misapprehension  in  the  mind  of  plaintiff, 

which  was  known  to  defendant  the  instrument 

was  properly  set  aside  for  fraud,  under  Cir. 

Code,  H  1572,  1578,  subd.  2. 

Aw>eal  from  Superior  Court,  Modoc  Coun- 
ty;   Clarence  A.  Raker,  Judge. 

Action  by  A.  J.  Bowman  and  wife  against 
H.  O.  Payne.  Judgment  for  plaintiffs  and 
defendant  appeals.    Affirmed. 

C.  S.  Baldwin,  of  Alturas,  for  appellant 
Oscsfr  Gibbons,  of  Los  Angeles,  and  A.  K. 
Wylie,  of  Alturas,  for  respondents. 

BURNETT,  J.  The  action  was  brought  to 
obtain  a  judgment  of  the  court  that  plaln- 
tifTs  are  the  owners  of  a  right  to  the  use  of 
the  water  of  Mill  creek  flowing  through  a 
certain  ditch,  which  is  described  in  the  com- 
pUlnt,  for  the  irrigation  of  their  lands,  flml 
that  defendant  has  no  right  or  interest  in 
said  water  except  as  to  that  part  which  drains 
and  flows  off  of  plaintiffs'  said  lands  into 
the  South  fork  of  Fitzhugh  creek,  and  that 
said  defendant  and  his  successors  I>e  en- 
joined from  interfering  in  any  manner  with 
the  use  of  said  water  by  plaintiffs,  or  of  im- 
peding or  obstructing  the  flow  of  the  same 
or  any  part  thereof  to  and  upon  the  said 
lands  of  plaintiffs,  and  that  a  certain  agree- 
ment entered  into  between  plaintiff  A.  J. 
Bowman  and  defendant  on  the  10th  day  of 
June,  1918,  be  adjudged  to  be  fraudulent  and 
void,  and  that  by  the  decree  of  the  court  the 
said  instrument  be  canceled  and  set  aside. 
Certain  Interrosatorles  were  submitted  to  a 
jury  and  were  all  answered  in  favor  of  plain- 
tiffs. These  special  findings  were  adopted 
by  the  court  and  a  decree  entered  in  oompii- 
ance  with  the  prayer  of  the  complaint.  The 
appeal  is  from  the  judgment  The  main  con- 
troversy revolves  around  said  instrument  of 
June  10,  1918,  which  Is  in  form  as  follows: 

"This  agreement  made  the  10th  day  of  June, 
A.  D.  1018,  by  and  between  H.  G.  Payne,  of 
the  county  of  Modoc,  state  of  California,  party 
of  the  first  part  and  A.  J.  Bowman,  of  the 
same  county  and  state,  party  of  the  second 
part,  witnesseth,  that  whereas,  the  party  of 
the  first  part  for  many  years  has  claimed  and 
used  a  water  right  out  of  Mill  creek,  the  point 
of  diversion  being  about  14  miles  to  the  east 
of  the  lands  of  the  party  of  the  first  part  ip 
said  county  and  state. 
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"And  wherea*  Bald  party  of  the' first  part 
has  and  claims  the  right  to  mn  the  waters  thus 
diverted  fr6m  Mill  creek  down  the  channel  of 
Fitzhugb  creek,  either  through  the  North  fork 
or  through  the  South  fork  thereof,  to  the  bead 
of  the  ditch  leading  from  said  Fitzbngh  creek 
to  the  lands  of  said  part;  of  the  first  part, 

"And  whereas  the  parties  hereto  have  heine- 
tofore  agreed  that  if  said  party  of  the  first  part 
would  run  said  waters  down  the  North  fork  of 
said  Fitzhugh  creek,  that  the  party  of  the  sec- 
ond parti  would  look  after  and  keep  in  repair 
the  ditch  by  means  of  which  said  waters  were 
diverted  from  said  Blill  creek  to  said  Fitsbugh 
creek. 

"Now  therefore  it  is  agreed,  that  if  the  aaid 
party  of  the  first  part  shall  continue  to  run  the 
waters  of  Mill  creek  to  which  he  is  entitled 
down  the  said  North-  fork  of  Fitzhugh  creek, 
the  party  of  the  second  part  shall,  after  the 
ditch  leading  from  Mill  creek  to  Fitzhugh  creek 
has  been  opened  and  put  in  running  conditioji 
at  the  beginning  of  each  irrigating  season  by 
the  party  of  the  first  part,  keep  said  ditch  in 
repair  and  the  waters  of  the  party  of  the  firat 
part  running  therein  during  the  remainder  of 
each    summer    season, 

"And  It  is  further  agreed,  that  in  considera- 
tion of  the  premises,  the  party  of  ^e  Beeoad 
part,  his  heirs  and  assigns  shall  and  will  make 
no  claim  whatever  to  the  waters  of  said  Mill 
creek  adverse  to  the  claim  and  use  of  the  party 
of  the  first  part,  nor  to  the  ditch  through  which' 
aaid  waters  are  diverted.* 

"The  i>a^  of  the  second  part  hereby  con- 
veys and  ^cedes  that  the  party  of  the  first 
part  is  entitled  to  divert  from  the  waters  of 
Mill  creek  for  his  own  nse,  117  miners  Inches 
of  water,  measured  under  •  four  inch  pressure, 
the  same  to  pass  through  said  ditch  and  down 
the  channel  of  the  North  fork  of  Fitzhugh 
creek,  and  past  the  premises  of  the  party  of 
the  second  part,  freely  and  without  adverse 
claim  or  obstruction  on  the  part  of  the  party  of 
the  second  part,  his  heirs  and  assigns. 

"Witness  the  band  and  seal  of  the  party  of 
the  second  part  the  day  and  year  first  above 
written.  A.  J.  Bowman." 

For  the  establisbment  of  tbetr  claim  to  the 
use  of  the  water  flowing  through  said  ditch 
plaintiffs  relied  principally  upon  an  executed 
parol  agreement  with  defendant;  and  as  the 
sufficiency  of'  the  evidence  to  support  the 
finding  In  that  respect  is  not  challenged,  we 
may  not  notice  this  feature  of  the  case  fur- 
ther than  to  say  that  it  falls  clearly  within 
the  principle  announced  and  discussed  in 
Stepp  V.  Williams,  198  Pac.  661. 

As  to  said  instrument  of  June  lOtta  the 
jury  found  that  Bowman  did  not  Understand 
the  effect  of  said  document,  and  that  he  was 
induced  to  sign  it  by  the  false  representa- 
tions of  Payne.  The  further  specific  finding 
of  the  court  was: 

"That  at  the  time  of  the  signing  of  said  in- 
atrument  said  Bowman  did  not  understand  the 
aame  in  this: 

"That  at  said  time  said  Bowman  believed  that 
by  the  terms  of  said  instrument,  he  the  said 
Bowman,  was  given  therein  the  right  In  the 
future  to  continue  to  use  all  of  said  fiUU  creek 
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waters  under  the  terms  of  the  agreement  of 
1899  above  mentioned;  and  he  further  believed 
at  said  time,  that  said  instrument  did  not  affect 
the  existing  rights  of  either  of  plaintiffs,  or  of 
either  of  them  in  said  waters,  or  any  part 
thereof. 

"That  at  the  time  of  signing  of  said  instru- 
ment, and  immediately  prior  thereto,  said  H.  G. 
Payne  informed  said  Bowman  that  by  the  terms 
of  said  agreement,  no  existing  rights  of  either 
of  plaintiffs  in  said  waters  of  Mill  creek  were 
effected  thereby. 

"That  said  statement  made  by  H.  G.  Payne  as 
to  the  contents  of  said  instrument,  was  made 
by  said  Payne  for  the  purpose  of  Inducing  and 
did  induce  said  Bowman  to  sign  said  agreement. 

"That  at  the  time  of  making  said  statement, 
said  Payne  knew  the  same  to  be  false." 

It  is  further  specifically  found  that  Bow- 
man believed  said  repreaeutatton  and  relied 
upon  it  In  the  execution  of  said  instrumeut. 

[1, 2]  One  point  made  by  appellant  la  that 
the  iflsae  of  fraud  is  not  tendered  by  the 
pleadings  of  plaintiffs.  It  Is  true  that,  on 
motion  of  respondents,  after  the  evidence 
was  submitted,  the  allegations  of  fraud  In 
the  complaint  were  stricken  out;  but  the 
same  averments  are  found  in  the  answer  to 
appellant's  cross-complaint,  and  hence  the 
contention  Is  without  merit 

It  Is  also  claimed  that  fraud  Is  not  sufB- 
doitly  pleaded.  The  substantial  part  of  the 
criticized  paragraph  is  as-  follows: 

"That  the  said  A.  J.  Bowman  did  not  know  at 
the  time  he  signed  said  agreement,  that  he  waa 
conveying  away  any  of  the  plaintUfs'  rights  to 
said  waters  of  Mill  creek  flowing  in  said  ditch, 
nor  did  he  intend  so  to  do;  and  that  his  sig- 
nature to  the  said  agreement  waa  brought 
about  and  wholly  caused  by  the  fraudulent  mis- 
representations of  the  said  defendant  as  afore- 
said, in  this,  that  the  said  defendant  falsely, 
and  fraudulently  taking  advantage  of  the  fact, 
that  the  said  plaintiff  A.  J.  Bowman,  did  not 
and  ccgild  not  comprehend  the  meaning  of  said 
agreement,  falsely  and  fraudulently  represented 
to  the  said  A.  J.  Bowman,  that  said  agreement 
was  simply  to  evidence  the  rights  of  said  de- 
fendant in  the  waters  of  Mill  creek,  flowing  in 
said  ditch,  and  did  not  take  away  from  said 
plaintiffs  or  either  of  them  any  rights  they  had 
to  the  use  of  the  waters  of  Mill  creek,  flowing 
in  said  dit^di,  or  effect  their  rights  in  any 
way  therein;  whereas  in  truth  and  in  fact,  the 
said  agreement  upon  its  face  shows  that  the 
said  plaintiffs  by  the  said  act  of  said  A.  J. 
Bowman  has  disclaimed  and  renounced  all  right 
to  the  use  of  said  water,  and  has  burdened  him- 
self with  the  servitude  of  keeping  said  ditch 
in  repair  during  each  and  every  year  without 
receiving  any  consideration  therefor." 

It  may  be  admitted  that  this  statement  of 
fraud  Is  defective;  that  it  should  have  been 
more  specifically  averred  that  the  represen- 
tation was  false  and  known  by  Payne  to  be 
false;  that  it  was  made  to  deceive  Bowman 
and  to  Induce  him  to  execute  the  iustrument, 
and  that  solely  relying  upon  said  repreeenta- 
tlon,  and  believing  it  to  be  true.  Bowman 
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executed  said  Instrument;  bnt  tbere  was  an 
attempt  to  set  out  the  essential  elements  of 
fraud  and  the  imperfection  in  form  was 
waived  by  the  failure  to  object  to  the  evi- 
dence upon  the  ground  that  it  was  not  with- 
in the  pleadings.  In  other  words,  the  cause 
was  tried  upon  the  theory  that  the  Issue  was 
as  definite  and  complete  as  found  by  the 
court,  and,  under  such  circumstances,  the 
pleading  is  not  thereafter  allowed  to  be  chal- 
lenged. It  may  be  added  that  the  finding 
is  not  to  be  overthrown  simply  because  it  is 
more  specific  than  said  allegation  of  fraud. 

[3]  The  question,  though,  still  remains 
whether  the  evidence  supports  the  findings 
which  we  have  set  out,  and,  if  so,  does  the 
situation  therein  revealed  constitute  fraud 
that  will  inTalidate  the  instrument? 

As  to  the  sufildency  of  the  evidence  we  no- 
tice, first,  the  following  testimony  of  Sir. 
Bowman: 

"Q.  WIio  told  you,  you  were  to  have  the  use, 
if  any  one?  A.  Mr.  Payne.  Q.  What  did  he 
■ay  as  to  the  effect  it  would  have,  or  what  did 
he  say  about  what  you  could  or  could  not  do 
about  this  water  if  you  Mgned  this?  A.  If  I 
signed  it,  I  should  have  the  use  of  the  water 
just  the  same  as  I  had  always  had,  and  if  I  did 
not  sign  It,  I  would  be  in  a  law  suit.  •  •  • 
Q.  What  did  he  say  about  that?  A.  He  told 
me  I  should  have  the  same  use  of  the  water  as 
I  had  always  had.  Q.  Did  you  believe  him 
when  be  said  that?  A.  Yes,  sir;  I  had  no  rea- 
son to  disbelieve  him." 

"The  foregoing  is  sufficient,  of  course,  to 
show  that  the  false  representation  was  made 
and  that  Bowman  relied  upon  it.  That 
Payne  knew  it  to  be  false  follows  from  the 
fact  that  he  was  familiar  with  the  terms 
of  the  instrument,  and  had  consulted  with 
a  comiietcnt  attorney  who  drew  said  instru- 
ment in  accordance  with  Mr.  Payne's  direc- 
tion. Since  the  trial  judge  reached  tjie  con- 
clusion that  Mr.  Payne  made  said  represen- 
tati(H>  and  knew  it  to  be  false,  the  infer- 
ence would  be  irresistible  that  the  repres^- 
tation  was  made  with  the  purpose  and  in- 
tention of  inducing  Bowman  to  execute  said 
Instrument.  The  writing  Itself  indicates,  in- 
deed, that  some  inducement  was  offered  to 
Bowman  for  his  signature.  As  we  have  seen 
he  therein  engaged  to  "keep  the  ditch  in  re- 
pair and  the  waters  of  the  party  of  the  first 
part  flowing  therein  during  the  remainder  of 
each  summer  season."  There  would  be  no 
reason  why  he  should  do  this  if  he  were  not 
to  be  permitted  to  use  the  water.  His  land 
was  not  riparian  to  either  fork  of  Fitzhugh 
creek  and  it  would  be  immaterial  to  him 
whether  the  water  should  flow  through  the 
North  or  South  fork  to  the  land  of  appel- 
lant unless  respondents  should  continue  to 
divert  the  water  from  said  North  fork. 

The  attorney  who  drew  the  Instrument  tes- 
tified that  there  was  nothing  in  the  instru- 
ment which  offered  any  Inducement  to  Bow- 


man to  sign  it    As  to  that  the  record  shows 
the  following: 

"Q.  There  was  not  any  provision  in  this 
document  that  would  assist  Mr.  Bowman  under 
any  condition  was  there?  A.  As  I  understood 
it,  he  had  to  rely  on  this  permission  that  was 
given  him  by  Mr.  Payne.  Q.  Why  didn't  you 
embody  that  permission  in  the  contract,  so 
that  Mr.  Bowman  would  have  something  to- 
work  on?  A.  I  could  not  say  why  I  did  not 
do  it.  Q.  As  a  matter  of  fact,  that^was  the 
only  paragraph  which  would  bind  A.' J.  Bow- 
man in  that  instrument,  or  which  would  show 
that  he  was  to  get  any  consideration  for  signing 
that  agreement  at  all,  wasn't  it?  A.  So  far  as- 
that  agreement  is  concerned;  yes,  sir.  Q.  You 
knew  that  paragraph  did  not  really  bind  Mr. 
Payne  to  do  anything?    A.  Yes,  sir;  I  knew  it"' 

It  is  only  fair,  however,  to  say  that  the 
witness,  by  the  use  of  the  term  "p»ml8Bl(m," 
did  not  refer  to  the  use  of  the  water  in  con- 
troversy by  respondent,  but  of  additional  wa- 
ter that  might  be  secured  by  an  enlargement 
of  the  ditch. 

As  to  the  showing  of  actual  fraud,  the 
only  itosslbie  ground  of  debate  would  seem 
to  be  whether  Bowman  was  justified  in  re- 
lying upon  said  representation.  In  this  con- 
nection It  is  to  be  remembered  that  be  was 
not  represented  by*  counsel  and  that  he  had 
the  utmost  confidence  in  the  attorney  who 
drew  the  instrument  and  appeal^  for  Payne 
in  the  whole  proceeding.  It  m^  be  added 
that  said  attorney  had  previously  represent- 
ed Bowman  in  certain  transactions,  and  the 
latter  had  no  reason  to  doubt  that  he  would 
be  correctly  informed  as  to  the  efTect  of  the 
instrument  Besides,  Bowman  was  unfamil- 
iar with  legal  terms  and  was  a  man  of  "mea- 
ger understanding,"  as  found  by  the  court 
Under  the  circumstances,  It  cannot  l>e  said 
that  his  conduct  was  unreasonable  in  trust- 
ing to  the  representation,  and  it  would  be 
Inequitable  to  penult  Payne  to  take  refug» 
under  the  plea  that  Bowman  had  no  legal 
right  -to  accept  as  true  the  false  statement 
that  was  made.  Bowman,  indeed,  heard  the 
document  read  by  the  attorney,  but  It  can 
be  readily  understood  how  this  would  not 
be  likely  to  remove  the  impression  created 
by  the  oral  representation. 

[4]  The  remaining  consideration  is  wheth- 
er such  fraud  justified  the  court  in  settlnr 
aside  the  instrument.  In  this  connection,  it 
may  be  a  disputed  point  whether  the  repre- 
sentation was  as  to  a  matter  of  fact  or  a 
question  of  law.  If  the  language  of  Payne 
Is  to  1)0  interpreted  as  a  statement  that  the 
instrument  contained  a*  clause  that  it  did  not 
contain,  then,  of  course.  It  related  to  a  nlat- 
ter  of  fact  and  falls  within  the  i»ovlsions  of 
section  1572  of  the  Civil  Code.  But  as  seems 
more  probable,  if  it  related  to  the  legal  ef- 
fect of  the  instrument.  It  Involves  a  question 
of  law  rather  than  of  fact  At  any  rate, 
the  result  was  a  misapprehension  in   the- 
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mind  of  Bowman  as  to  what  his  legal  rights 
would  be,  such  misapprehension  being  known 
to  Payne  and  caused  by  his  misrepresenta- 
tion and  which  he  made  no  effort  to  rectify; 
and,  in  this  view  of  the  case,  subdivision  2 
of  section  1578  of  said  Code  may  apply. 

The  decisions  are  also  to  the  effect  that 
«ach  mistakes  fumlab  sufficient  ground  for 
TtHiet.  In  the  early  case  of  Goodenow  v.  Ew- 
«r,  16  Cat.  461,  76  Am.  Dec.  640,  it  was  held 
that,  a  mistake  of  law,  "accompanied  with 
special  circumstances,  such  as  misrepresen- 
tation, under  influence,  or  misplaced  confi- 
dence," is  a  sufficient  basis  for  relief. 

As  to  a  misrepresentation  in  reference  to 
a  matter  of  law,  it  was  sal^  in  Champion  v. 
Woods,  79  CaL  17,  21  Pac.  B34,  12  Am.  St. 
Hep.  126: 

"Wb«re  one  who  has  had  superior  means  of 
information  possesses  a  knowledge  of  the  law. 
and  thereby  ohtcuns  an  nnconscionable  adran- 
tage  of  another  who  is  ignorant,  and  has  not 
been  in  a  situation  to  become  informed,  the 
injured  party  is  entitled  to  relief,  as  well  as 
If  the  matters  represented  were  matters  of 
fact." 


See,  also,  Douglass  v.  Todd,  96  Cal.  655, 
31  Pac.  623,  81  Am.  St.  Bep.  247;  Rued  v. 
Cooper,  119  Cal.  463,  51  Pac.  704;  Harding 
V.  Bobinson,  176  Cal.  534,  166  Pac.  808. 

In  the  last  of  these  cases  is  a  discussion  of 
the  various  kinds  of  mistake  touching  a  writ- 
ten instrument  of  which  a  party  hiay  com- 
plain, and  of  one  of  these  it  is  said: 

"It  may  be  a  mistake  entertained  by  the 
plaintiff  with  the  knowledge  of  the  defendant 
arising  under  cirtmrnstances  which  impose  the 
duty  upon  the  defendant  to  correct  the  plain- 
tiff's error.  Defendant's  failure  to  do  so  is 
itself  a  species  of  fraud  and  is  treated  as 
fraud,  and  ander  our  definitions,  therefore,  falls 
in  the  category  of  fraud  and  not  of  mistake." 

Of  course,  this  case  presents  a  stronger 
appeal  to  a  court  of  equity  than  that  situa- 
tion for  the  reason  that  the  mistake  herein 
was  caused  by  the  willful  and  false  rei«e-' 
sentation  of  appellant. 

Under  the  facts  as  we  must  regard  them, 
in  view  of  the  findings  of  the  trial  court,  it 
would  be  a  reproach  to  the  law  to  bold  that 
said  Instrument  could  not  be  set  aside. 

Other  findings  need  not  be  considered,  as 
we  deem  the  foregoing  decisive  of  the  case. 

The  Judgment  Is  affirmed. 

We  concur:    FINCH,  P.  J. ;  HART,  J. 
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PEOPLE  V.  LU8K  et  al.    (Cr.  583.) 

(District  Court  of  Appeal,  Third  District,  Cal'- 
ifornia.    Jan.  6,  1922.) 

Criminal  law  «=>!  130(4)— On  failure  of  d«- 
fendant  to  appear  after  taking  an  appeal,  the 
Judgment  must  be  affirmed. 
Under  Pen.  Code,  §  1253,  providing  that  the 
judgment  may  be  affirmed  if  the  appellant  fails 
to  appear,  but  can  be  reversed  only  after  argu- 
ment, though  the  respondect  fails  to  appear, 
where  defendants  appealed,  but  filed  no  briefs 
and  made  no  appearance,  the  judgment  must  be 
affirmed. 

Appeal  from  Superior  Court,  Yolo  Coun- 
ty; W.  A.  Anderson,  Judge. 

Cyrus  Lusk  and  William  Earp  were  con- 
victed of  robbery,  and  they  appeaL  Af- 
firmed. 

S.  Luke  Howe,  of  Sacramento,  for  appel- 
lants. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 


FINCH,  P.  J.  The  defendants  appeal  from 
Judgments  of  conviction  of  the  crime  of  rob- 
bery and  from  orders  denying  their  motions 
for  new  trials. 

The  transcript  was  filed  in  this  court  Au- 
gust 4,  1921.  No  briefs  have  been  filed  in 
behalf  of  appellants.  The  cause  was  regular- 
ly placed  on  the  calendar  of  January  6,  1922, 
for  oral  argument.  No  appearance  was  mad^ 
for  either  appellant.  The  appeal  is  submit- 
ted ou  the  record  on  motion  of  the  respond- 
ent without  argument.  Section  1253  of  the 
Penal  Code  provides: 

"The  judgment  may  be  affirmed  If  the  ap- 
pellant fail  to  appear,  but  c^n  be  reversed  only 
after  argument,  though  the  respondent  fail  to 
appear." 

Under  the  law  'Tjut  one  disposition  can 
be  made  of  the  case  in  its  present  condition ; 
it  can  be  affirmed."  People  v.  Gehrig,  7 
Cal.  Unrep.  149,  72  Pac.  717.  A  carefuf  ex- 
amination of  the  record,  however,  discloses 
no  prejudicial  error  in  the  conduct  of  the 
trial,  the  rulings  of  the  court,  or  the  instruc- 
tions to  the  Jury.  The  evidence  of  the  de- 
fendants' guilt  is  positive  and  ample  to  sus- 
tain the  conTictlon. 

The  Judgments  and  orders  appealed  from 
are  affirmed. 

We  concur:    BURNETT,  J.;  HART,  J. 
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PEOPLE  V.  WIELER.    (Cr.  918.) 

District  Court  of  Appeal,  First  District,  Di- 
rision  2,  California.  Dec.  16,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  14,  1922.) 

1.  Constitutlftnal  law  «=>250— Insurroctlon  and 
sedition  «=>2— Syndloallsm  statute  not  in- 
valid. 

Criminal  Syndicalism  Law,  penalizing  acta 
done  to  accomplisii  an  industrial  or  political 
cliange,  is  not  invalid  for  not  penalizing  the 
same  acts  if  done  for  tlie  purpose  of  maintain- 
ing or  perpetuating  the  game  industrial  or  polit- 
ical condition. 

2.  Constitutional  law  «=346( I)— Objection  to 
validity  of  Criminal  Syndicalism  Law  not 
available  whero  facts  present  no  such  ques- 
tion. 

Objection  that  under  the  terms  of  Criminal 
Syndicalism  Law  one  could  not  destroy  his  own 
property  without  becoming  amenable  to  the 
statute  cannot  avail  in  a  prosecution  where 
the  facts  do  not  present  such  question. 

3.  Criminal  law  <3=3 13— Criminal  Syndicalism 
Law  not  void  for  indeflniteness. 

Criminal  Syndicalism  Law  is  not  void  for 
not  defining  "crime,"  "unlawful  method  of  ter- 
rorism," etc.;  the  statute  being  interpreted 
from  decisions  and  the  Code,  and  there  being 
no  constitutional  requirement  that  mies  of 
interpretation  be  provided  within  the  bounds  of 
each  act 

4.  Criminal   law   «=>6 1 9— Consolidating   Infor- ; 
matlon  under  Criminal  Syndicalism  Law  with 
Indlotment  later  returned  not  error.  | 

Consolidating  im  information  charging  de- ! 
fendant  with  violation  of  Criminal  Syndicalism 
Law,  S  2,  subd.  3,  with  an  indictment  later  pre-  ' 
sented,  was  not  error;    such  consolidation  be- ! 
ing  authorized  by  Pen.  Code,  f  954.  | 

5.  Criminal  law  «=s>l  166(1)— Where  acquittal 
was   had   on   Information   oonsolldated  with 
Indictment,  defendant  could  not  complain  of ' 
consolidation.  I 

Where  on  information  under  the  Criminal 
Syndicalism  Law  had  been  consolidated  with  an  i 
indictment  later  returned,  any  complaint  de- 
fen(fant  may  have  had  from  the  consolidation 
fell  with  the  acquittal  charged  in  the  informa- 
tion. 

6.  Insnrrootlon  and  sedition  «=9^-lndlctment 
for  orlnlnal  syndicalism  held  good. 

An    indictment    for    criminal    syndicalism 
charging  that  defendant  did  "organize  and  as-  j 
sist  in  organizing,  and  were,  are,  and  knowing- ' 
ly  became  members  of,  an  organization    *    *    *  { 
organized  and  assembled  to  advocate,  teach,  aid,  I 
and    abet    criminal    syndiralism,"     was    good  | 
against  demurrer  that  it  did  not  give  a  name  to 
the   organization   and  that  it  failed  to   name 
those  "induced  to  join." 

7.  Indictment  and  Information  «=3l  10(3)— In- 
dlotment pleading  words  of  statute  but  not 
specifying  circumstances  indicating  what  was 
Intended  bold  Insuflloient 

Counts  in  an  indictment  for  criminal  syn-  ' 
dicalism,   pleading   the   words   of   the   statute , 


without  specifying  any  particular  drcamstance 
to  indicate  what  was  intended,  keld  insufficient 
and  demurrable. 

8.  Insurrection  and  sedition  «=92— Wbsro  de- 
fendant stood  In  position  of  oao  Indorsiifg 
prinelples  of  I.  W.  W.,  evideneo  of  priaelplos 

I  properly  received. 

In  a  prosecution  for  criminal  syndicalism, 
where  defendant  fttood  in  the  position  of  one 
indorsing  and  advocating  the  principles  of  tlie 
I.  W.  W.  organization,  it  was  proper  to  re- 
ceive evidence  showing  what  the  principles 
were. 

9.  Criminal  law  «=9l  171(1)  —  Argumont  of 
state  In  syndicalism  prosecution  hold  prsjn* 
diolal. 

In  a  prosecution  for  criminal  syndicalism^ 
where  the  evidence  showed  that  defendant  jas- 
tified  the  tactics  of  the  I.  W.  W.,  and  the  sub- 
ject-matter of  the  tactics  of  that  organization 
was  the  essence  of  the  prosecntion,  and  where 
the  defendant,  as  a  member  of  the  committee 
on  resolutions,  advocated  the  releaao  of  every 
"political  or  class  war  prisoner,"  the  refer- 
ence in  argument  by  the  prosecation  to  tlio 
"CentraUa  affair"  and  the  "SsatOo  strike," 
whether  misconduct  or  not,  was  not  prejodieiai. 

10.  Criminal  law  ^3761(6)— Refusal  of  in- 
struction assuming  dofondant  did  not  assist 
In  organizing  Communist  Labor  party  hold 
not  orror. 

In  a  prosecution  for  criminal  syndicalism, 
where  there  was  no  evidence  that  defendant's 
Alameda  branch  of  Communist  Labor  party 
was  organized  in  Chicago,  refilsal  of  an  in- 
struction that  assumed  the  party  had  been  or- 
ganized in  Chicago  and  that  thereafter  defend- 
ant joined  in  Oalcland,  and  therefore  did  not 
assist  in  organizing  the  party  that  was  already 
organized,  was  not  error. 

11.  Criminal  law  «=38I4(S)  —  Requested  In- 
struction on  facts  not  In  Issue  properly  ro- 
fused. 

In  a  prosecution  for  criminal  syndicalism 
under  the  Criminal  Syndicalism  Law,  passed 
April  80,  1919,  where  the  theory  of  the  prose- 
cution was  that  defendant  committed  the  acta 
charged  on  November  9,  1919,  and  no  evidence 
was  tendered  by  the  prosecution  of  defendant's 
acts  prior  to  the  passage,  refusal  of.instmc- 
tion  addressed  to  such  facts  not  in  evidence  was 
not  error. 

12.  Insurrection  and  sedition  «=>2— Requested 
lastrnotion  that  conspirator  not  responsible 
for  acts  carrying  out  oonsplracy  properly  ro- 
fused. 

In  a  prosecution  for  criminal  syndicalism, 
request  for  instruction  that  a  conspirator  is 
not  liable  for  the  acts  committed  by  his  fellow 
conspirators  during  the  life  of,  and  in  carrying 
out,  the  conspiracy,  was  properly  refused  be- 
cause not  stating  correct  law. 

13.  Criminal  law  «=38I4(5),  829(3)— Refusal 
of  Instruction  on  facts  not  In  evidence  aa4 
covered  by  charge  given  not  error. 

In  a  prosecution  for  criminal  syndicalism, 
where  the  offense  defendant  was  on  trial 'for 
had  been  affirmatively  covered,  and  the  Jury 
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ware  Inatmcted  thmt  defendant  could  not  be 
convicted  Ji>ecaufle  he  held  certain  opinions,  it 
yrtiB  not  error  to  refuse  defendant's  instruction 
on  facts  not  brought  out  by  the  evidence  t«  the 
effect  that  defendant  was  not  on  trial  for,  and 
could  not  be  convicted  for,  the  opinions  which 
-he  held. 

•14.  insurrection  and  sadttioa  «S92  —  Refusal 
of  instmotion  an  riglHs  of  labor  unloas  not 
urror. 

In  a  prosecution  for  criminal  syndicalism, 
refusal  of  an  instruction  on  the  rights  of  lab^r 
unions  was  not  error. 

45.  Criminal   law   «s>829(3),  SSO—la    prosa- 
cution  for  syndloailsm,  refusal  of  Instruction 
not  correctly  deflning  "willfully"  not  error, 
when  court  had  fully  Instructed  on  tha  tub- 
Ject 
In  a  prosecution  for  CTimiual  syndicalism, 
where,  under  Criminal  Syndicalism  Law,  "will- 
fully" was  a  part  of  the  offense  set  forth  in  the 
indictment,   refusal  of  a  requested  instruction 
which  did  not  define  "willfully"  as  provided  in 
Pen.  Gode,  i  7,  subd.  1,  was  not  error,  where 
the  court  had  instructed  fully  on  the  subject. 

16.  lasnrrtotion  and  sedition  «=92— Refusal  of 
Inatruatlon  on  right  to  sympatirize  with  Bol- 
•bovika  net  error. 
In  a  prosecution  for  criminal  syndicalism, 

refusal  of  an  instruction  addressed  to  the  right 

of  the  individual  to  qrmpathise  with  the  B«l- 

flheviks  was  not  error. 

Appeal  from  Superior  Court,  Alameda 
'County;   James  O.  Quinn,  Judge. 

J.  G.  Wleler  was  convicted  of  orlmlnal 
Byndlcallsm,  and  he  appeals.  Affirmed  in 
part,  and  reversed  in  part 

Wm.  B.  Cleary,  of  San  Francisco,  and  T. 
X<.  Christlflnson,  of  Oakland,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  EL  IUm>- 
-dan,  Deputy  Atty.  Gen.,  for  tlie  People; 

8TURTBVAMT,  3.  Tbia  la  a  prosecution 
for  criminal  syndicalism.  An  information 
was  presented  against  the  defendant,  J.  G. 
"Wleler,  charging  blm  with  the  violation  of 
«ubdlTl8ton  3  of  section  2  of  chapter  188  <rf 
the  Statutes  of  1919.  Later  an  indictment 
was  presented  against  the  defendant  Wleler 
and  seven  others. 

The  defendant  demanded  to  be  tried  sep- 
arately on  the  Indictment  and  his  motion 
-was  granted;  but  thereafter,  on  motion  of 
tbe  prosecution,  the  action  based  on  the  in- 
-formation  and  the  action  based  on  the  in- 
■dictment  were  consolidated  and  the  trial  was 
bad  on  the  consolidated  actions.  The  defend- 
«nt  was  -  acquitted  on  the  charge  contained 
In  the  information,  but  was  convicted  on  the 
charges  contained  in  the  Indictment.  He 
moved  for  a  new  trial,  which  motion  was  de- 
nied, and  he  has  taken  an  appeal  from  the 
judgment  of  conviction  and  the  order  deny- 
ing him  a  new  trial.  The  points  on  which 
Ike  bases  his  application  for  reversal  are: 
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d)  The  statute  of  April  30,  1819,  Is  uncon- 
stitutional; (2)  the  court  erred  in  granting 
tbe  motion  to  consolidate  the  two  cases ;  (3) 
the  court  erred  In  overruling  the  defendant's 
demurrer;  (4)  the  court  erred  in  receiving 
OT«r  the  objection  of  the  defendant  the 
docomeats  and  literature  of  the  I.  W.  W.  and 
books  on  syndicalism;  (5)  the  court  erred 
in  receiving  over  tbe  objection  of  the  defend- 
ant evidence  of  the  tactics,  program,  and 
principles  of  the  I.  W.  W.  organization;  iti> 
the  evidence  was  lusutficient;  (7)  tbe  court 
erred  In  denying  defendant's  motion  to  ad- 
vise a  verdict  of  not  guilty  when  the  people 
rested;  (8)  tbe  court  erred  In  falling  to  ad- 
monish the  Jury  to  disregard  a  part  of  the 
closing  argnment  of  the  district  attomety; 
and  (9)  the  court  erred  in  refusing  to  give 
instructions  9, 10, 12, 18,  and  10,  as  requested 
by  tbe  defendant 

[1]  1.  Counsel  for  plaintiff  points  out  that 
the  act  of  April  30,  1919  (Stat  p.  281),  and 
known  a*  tbe  Criminal  Syndicalism  Law, 
penalizes  certain  acts  done  to  accomplish  an 
Industrial  or  political  change,  but  does  not 
peuaUze  tbe  same  acts  if  done  for  the  pur- 
pose of  maintaining  and  perpetuating  the 
same  industrial  or  political  condition.  In 
other  words,  tbe  attack  is  that  certain  things 
could  have  been  penalized  which  have  not 
been  penalized.  The  same  Identical  argu- 
ment was  made  is  tbe  case  entitled  In  re  Mil- 
ler, 162  Cal.  687, 124  Pac.  427.  The  court  was 
considering  the  act  of  1911  (page  437),  for- 
bidding the  employment  of  w(»nen  for  more 
than  eight  hours  and  had  In  certain  places. 
At  page  687  of  162  Cal.,  at  page  430  of  124 
Pac,  tbe  oonrt  WKfn : 

"The  next  objection  is  that  the  act  Is  special 
because  there  are  no  reasons  for  making  the 
restriction  as  to  tbe  particular  employments 
mentioned  in  the  act  which  de  not  apply  with 
equal  force  to  other  similar  occupations.  There 
may  be,  and  prol>ably  are,  other  occupations 
followed  by  women  which  are  equally  injurious 
to  their  health,  and  which  should  also  be  reg- 
ulated.' But  if  this  be  true  it  does  not  make 
the  law  invalid.  If  there  are  good  grounds  for 
the  classification  made  by  tbe  act,  it  is  not  void 
because  it  does  not  include  every  other  dass 
needing  similar  protection  or  regnlatton." 

See,  also.  State  t.  Hennessy,  114  Wash. 
851, 195  Pac.  211,  216. 

[2]  Again,  complaint  Is  made  that  under 
the  terms  of  the  statute  one  could  not  de- 
stroy bis  own  property  without  becoming 
amenable  to  the  terms  of  the  statute.  As- 
suming, for  the  purposes  of  this  appeal,  that 
the  statute  may  be  so  construed,  the  facts 
of  this  case  present  no  such  questions,  and 
those  questions  may  be  taken  up  when  a  caae 
arises  which  involves  such  matters. 

[3]  In  this  same  connection  It  is  contended 
that  tbe  statute  is  void  for  indaflnlteness. 
Counsel  rests  this  <>bjection  on  the  fMct  that 
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the  Btatute  does  not  define  "crime,"  "unlawful 
method  of  terrorism,"  "terrorism,"  "Justify," 
"change  in  Industrial  ownership  or  control," 
"political,"  etc.  If  any  difficulty  arises  in 
the  interpretation  of  the  statute,  and  it  be- 
comes necessary  to  ascertain  the  meaning  of 
those  words,  the  decisions  and  Code  provi- 
sions contain  numerous  passages  to  assist  the 
courts,  and  there  is  no  constitutional  re- 
quirement that  such  rales  be  provided  with- 
in the  bounds  of  each  particular  statutory 
enactment.    State  v.  Hennessy,  supra. 

[4,  J]  2.  The  court  did  not  err  In  ordering 
the  case  consolidated.  Section  954  of  the 
Penal  Code  expressly  authorized  the  order. 
Furthermore,  the  defeQdant  was  acquitted 
on  .the  charge  stated  in  the  information,  uid 
if  he  ever  had  any  cause  of  complaint  the 
same  fell  to  the  ground  with  such  acquittal. 
Cummins  v.  People,  4  Colo.  App.  71,  34  Pac. 
734,  is  no  authority  to  the  contrary.  It  wag 
based  on  the  Colorado  statute  that  had  been 
construed  to  mean  that  "with  reference  to 
felonies  •  •  •  .only  one  transaction  can 
be  embraced  in  a  single  Indictment"  That 
rule  is  the  same  rule  that  obtained  in  Cal- 
ifornia before  the  amendment  of  1915  (St 
1915,  p.  744),  to  section  054  of  our  Penal 
Code.  Before  that  amendment  to  our  Code 
the  Cummins  Case  might  be  said  to  be  in 
point,  but  not  since  the  amendment 

[6]  8.  The  Indictment.  The  act  approved 
April  80,  1919  (Stats,  p.  281),  in  section  2 
thereof,  provides  that  a  person  is  guilty  of 
criminal  syndicalism  (a)  If  he  advocates  it; 
(b)  If  he  Justifies  It;  (c)  if  he  prints  it;  (d) 
if  he  becomes  a  member  of  a  body  of  crim- 
inal syndicalists ;  or  (e)  if  he  practices  crim- 
inal syndicalism.  In  this  case  the  printing 
of  it  was  covered  by  an  information  and  the 
defendant  was  acquitted  thereon.  In  the  in- 
dictment the  defendant  and  others  were 
charged  with  each  of  the  remaining  classes 
of  syndicalism,  as  above  enumerated.  Each 
class  was  the  subject  of  a  separate  count 
To  each  count  contained  In  the  indictment 
the  defendant  demurred.  It  should  be  stat- 
ed that  the  indictment  is  the  same  instru- 
ment which  a  codefendant  took  to  the  Su- 
preme Court  People  v.  Taylor  (Sup.)  203 
Pac.  85. 

The  first  count  charged  that  the  defend- 
ant did  "organize  and  assist  in  organizing, 
and  were,  are,  and  knowingly  became  mem- 
bers of,  an  organization,  society,  group,  and 
assemblage  of  persons  organized  and  as- 
sembled to  advocate,  teach,  aid,  and  abet 
criminal  syndicalism."  The  defendant  com- 
jAains  that  the  pleading  does  not  give  a  name 
to  the  organization,  such  as  Communist  La- 
bor party.  It  was  not  necessary  to  a  good 
pleading  that  a  name  be  given  to  the  con- 
spiracy. Many  conspiracies  have  no  names. 
It  is  not  to  be  presumed  that  every  unlawful 
body  necessarily  has  a  name  Moreover, 
from  the  very  beginning  of  the  trial  both  coun- 


sel and  the  conrt  at  all  times  spoke  of  the 
name  of  the  body,  etc.  The  Jurors  were  ex- 
amined as  to  their  knowledge  of  the  Commun- 
ist Labor  party,  and  the  opening  statement 
made  by  the  prosecution  was  full  and  com- 
plete on  the  subject.  It  is  contended,  also, 
that  the  indictment  does  not  name  those  "in- 
duced to  Join."  Such  element  Is  no  part  of 
the  statute — the  statute  does  not  refer  to 
"inducing  new  members,"  The  charge  Is 
that  the  defendant  "became  a  member  of," 
and  that  he  "organized,"  the  group.  Those 
two  acts  were  in  violation  of  the  terms  of 
the  statute.  We  think  that  count  1  was  well 
pleaded  and  that  it  was  not  subject  to  the 
attack  made  by  the  defendant 

[7]  The  second,  third,  and  fonrth  counts 
pleaded  the  words  of  the  statute  without 
specifying  any  particular  circumstance  to 
Indicate  to  a  person  of  common  understand- 
ing what  was  Intended.  Each  of  those 
counts  was  Insufliclent  and  the  demurrers 
shonld  have  been  sustained.  People  v.  Tay- 
lor, supra. 

[B]  4  and  6.  We  have  carefully  read  the 
record,  and  we  find  no  error  whatever  in 
the  reception  of  evidence.  The  defendant,  on 
November  9,  1919,  stood  in  the  position  of 
one  Indorsing  and  advocating  the  tactics, 
program,  and  principles  of  the  I.  W.'W.  or- 
ganization. Sudi  being  the  fact,  it  was  m- 
tirely  proper  to  receive  evidence  showing 
what  were  the  tactics,  program,  and  prin- 
ciples of  the  I.  W.  W.  organization.  This 
much  the  trial  conrt  did  and  nothing  more. 
The  court  did  not  err  in  receiving  the  evi- 
dence complained  of.  People  v.  Taylor,  sn- 
pra. 

6.  TJte  SuffUsienoy  of  the  Evidence.  If  this 
were  the  first  appeal  based  on  the  matters 
herein  involved,  we  would  consider  it  neces- 
sary to  state  somewhat  at  length  the  evi- 
dence. But  this  appellant  was  a  codefendant 
with,  but  tried  separately  from,  John  C.  Tay- 
lor. In  the  case  of  People  v.  Taylor,  supra, 
the  evidence  is  set  forth  at  length.  It  is 
sufficient  to  state  that  in  all  material  partic- 
ulars the  evidence  in  this  case  was  the 
same  The  evidence  was  abundantly  suf- 
ficient to  support  the  verdict 

7.  When  the  prosecution  bad  dosed  Its 
case  all  of  the  evidence  above  mentioned 
had  been  introduced.  When  thereafter  the 
defendant  made  a  motion  that  the  trial  court 
should  advise  a  verdict  ot  not  guilty,  the 
trial  court  did  not  err  in  denying  the  mo- 
tion. 

[I]  8.  As  appears  above,  the  defendant  and 
his  associates  had  Justified  the  tactics  ot  the 
I.  W.  W.,  and  the  subject-matter  of  the  tac- 
tics ot  that  organization  was  of  the  essence 
of  the  case  of  the  prosecution.  The  eom- 
mittee  on  resolutions,  of  which  the  dtfend- 
ant  was  a  member,  brought  in  a  resolution 
calling  upon  the  government  for  the  "release 
of  each  and  every  one  now  serving  a  aot.- 
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tence  as  a  imlltlcal  or  class  war  prisoner." 
In  sbort,  the  evidence  was  the  same  as  the 
evidence  on  which  the  defendant  was  con- 
victed and  which  was  considered  by  the 
court  in  People  v.  Taylor,  supra.  In  his 
closing  argument  the  district  attorney  re- 
ferred to  the  Centralla  affair  and  to  the 
Seattle  strike.  To  those  references  the  coun- 
sel for  the  defmdant  objected  and  assigns 
the  same  as  mlscondnct.  Be  this  as  It  may, 
considering  the  whole  of  the  record  in  this 
connection,  we  are  unable  to  reach  the  con' 
elusion  that  the  act  of  the  district  attorney 
was  in  any  respect  prejudicial  to  a  fair  and 
impartial  trial. 

[10]  9.  The  court  did  not  err  in  refusing 
defendant's  proposed  instruction  No.  8. 
That  instruction  assumed  that  the  Commun- 
ist Iiabor  party  was  organized  in  Chicago; 
that  thereafter  the  defendant  Joined  in  Oak- 
land; and  therefore  that  he  did  not  assist 
in  organizing  a  party  that  had  already  been 
organized.  The  fallacy  in  this  contention 
rests  in  the  various  uses  of  the  word  "or- 
ganize" and  of  the  w<a:d  "party."  OAere 
was  no  evidence  in  the  record  that  the  Ala- 
meda branch  of  the  party  had  been  organized 
in  Chicago. 

[11]  Defendant's  proposed  instruction  No. 
9  was  addressed  to  a  fact  not  in  evidence. 
The  Criminal  Syndicalism  Act  was  passed 
April  30,  1919.  The  whole  theory  of  the 
prosecution  was  that  the  defendant  com- 
mitted the  acts  charged  against  him  on 
November  9,  1919,  over  six  months  after  the 
passage  of  the  act  No  evidence  whatever 
was  tendered  by  the  prosecution  regarding 
acts  of  the  defendant  committed  prior  to  the 
passage  of  the  act. 

[12]  The  defendant's  proposed  Instruetlou 
No.  10  was  not  a  sound  proposition  of  law ; 
it  was  to  the  effect  that  a  conspirator  Is  not 
liable  for  the  acts  committed  by  his  fellow 
conspirators  during  the  life  of  the  conspiracy 
In  carrying  out  the  conspiracy. 

[18]  Defendant's  proposed  Instruction  No. 

11  was  not  addressed  to  any  set  of  facts 
brought  out  in  the  evidence.  It  was  a  state- 
ment in  various  ways  to  the  effect  that  the 
defendant  was  not  on  trial  and  could  not  be 
convicted  for  the  opinions  which  he  held. 
As  to  what  offense  was  on  trial  the  court 
had  carefully  covered  the  subject  afflrma- 
tively,  and  it  was  not  called  upon  to  nega- 
tlve  every  other  possible  theory.  Moreover, 
the  trial  court  instructed  the  Jury  that  the 
defendant  could  not  be  convicted  because  he 
held  certain  opinions. 

■   [14]  Defendant's  proposed  instmction  No. 

12  was  a  sociological  dissertation  but  not  the 
statement  of  a  proposition  of  law.  It  was 
argumentative  and  dwelt  at  length  on  the 
rights  of  labor  unions — a  subject  not  in 
Issue  in  this  case.  The  ruling  of  the  trial 
eonrt  in  refusing  to  give  this  identical  in- 


struction was  affirmed  in  People  v.  Taylor, 
supra. 

{15]  Instruction  No.  17  was  an  atteinpt  to 
define  the  word  "willfully."  It  did  not  com- 
ply with  the  statute.  Pen  Code,  $  7,  subd.  1. 
In  its  charge  the  trial  court  had  instructed 
fully  on  the  subject  Under  chapter  188  of 
the  Statutes  of  1919  the  word  is  a  part  of  the 
offense  set  forth  In  counts  3  and  4  only  of 
the  indictment.  As  to  the  other  counts  it  is 
not  a  necessary  element.  State  y.  Hennes- 
sy,  supra.  In  view  of  what  we  have  writ- 
ten above  concerning  counts  3  and  4,  it  is 
unnecessary  to  discuss  instructions  not  per- 
tinent to  the  first  count. 

[16]  Defendant's  proposed  instruction  No. 
18  was  addressed  to  the  right  of  the  indi- 
vidual to  sympathize  with  the  Bolsheviks. 
There  was  no  issue  of  that  kind  Involved  in 
the  case;  the  prosecution  had  not  made  any 
claim  to  the  contrary ;  and,  as  stated  above, 
the  trial  court  had  fully  and  fairly  instructed 
the  Jury  on  the  issues  that  were  before  the 
ooort 

l%e  Judgment  is  affirmed  as  to  the  first 
count  contained  in  the  indictment  and  it  Is 
reversed  as  to  the  second,  third,  and  fonrth 
counts. 

We  concur:  LANGDON,  P.  J.;  NOITBSS},J. 


PEET 


V.  PEOPLE'S  TRUST  &  SAVINGS 
BANK  et  at.    (Civ.  3^60.) 


(District    Court   of   Appeal,    Second   District 
Division  2,  California.    Dec.  31,  1921.) 

I.  Chalttel    mortgages   ^=3l69— MoMgagea    la 

possession,   failing    to   sell    property    within 

reasonable  tine,  liable  for  ooaversion. 

A   mortgagee    of   personal    property,    who 

takes  poBsesBlon  thereof  accordiiig  to  the  terms 

of  the  mortgage,  but  who  neglects  to  sell  the 

property  within  a  reasonable  time,  is  liable  for 

its  conversion. 

2.  Chattel  mortgages  9=>I76(3)— Answer  by 
mortgagee  la  possession,  setting  np  necessity 
for  feeding  cattle  seized  before  sale  under 
mortgage  held  Insufflclent. 

In  an  action  for  conversion  of  mortgaged 
cattle,  based  upon  mortgagee's  failure  to  seH 
the  cattle  within  a  reasonable  time  after  hav- 
ing taken  pogsession  of  them  under  the  mort- 
gage, an  answer  that  defendant  after  seizure 
of  the  cattle  in  April,  had  removed  them  to  an- 
other state,  where  they  could  be  fed,  and  that 
in  the  following  October  the  mortgage  was  dis- 
charged by  payment  by  a  comaker  of  the  note, 
and  that  after  such  payment  defendant  tendered 
the  cattle  to  the  comaker  and  to  the  former 
owner,  and  that  at  the  time  of  answering,  a 
year  and  a  half  from  the  seizure,  a  certain 
number  of  cattle  were  left  which  was  less  than 
the  nnmber  seized.  Mi  insufiSciently  to  set  np 
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the  defense  that,  in  determlniiiK  a  reasonable 
time  within  which  live  stock  seized  under  a 
mortsage  most  be  sold,  the  mortgagee  piust  be 
allowed  such  time  as  may  be  necessary  to  fat- 
ten the  stock  and  render  it  marketable,  if  in 
bad  condition;  for  it  conld  not  be  assamed 
that  the  cattle  could  not  have  been  pat  in 
condition  for  market  in  less  than  the  period 
named. 

3.  Chattel  fflortgage*  «=» 1 76(3)— Allegation  of 
tender  of  cattle  by  mortgagee  In  posMstion 
held  InsufRclent. 

Where  mortgagee  who  bad  seized  cattle 
mortgaged  was  sued  by  mortgagor  for  conver- 
sion on  the  ground  that  mortgagee  had  not 
sold  the  cattle  within  a  reasonable  time,  an 
allegation  by  defendant  that  he  bad  tendered 
"the  cattle  remaining"  held  insufficient. 

4.  Chattel  mortgages  «=»  1 76  (4)— Evidence  In- 
•iifflolent  to  sustain  verdict  for  defendant 
eharged  with  converting  mortgaged  oattie. 

Where  a  mortgagee  had  seized  cattle,  bat 
had  failed  to  sell  them  within  a  reasonable 
time,  and  was  sued  by  the  mortgagor  for  con- 
version, evidence  failing  to  show  that  the  cattle 
coold  not  have  been  sold  to  advantage  before 
the  debt  was  paid  by  plaintiS's  cosigner  on 
the  note  five  months  after  seizure  held  insuffi- 
cient to  sustain  a  verdict  for  defendant 

5.  Chattel  mortgages  «=>I76(6) —  Instruction 
omitting  necessity  of  proving  sole  defense 
held  erroneous. 

In  a  mortgagor's  action  against  a  mortga- 
gee of  cattle  for  conversion,  in  failing  to  sell 
them  within  a  reasonable  time  after  seizure  tin- 
der the  mortgage,  an  instruction  that,  if  de- 
fendant had  the  right  of  possession  against  the 
mortgagor,  verdict  should  be  for  defendut,  Md 
erroneous,  as  eliminating  proof  by  defendant  of 
the  necessity  for  fattening  the  cattle  before 
Mtle,'  which  was  the  sole  defense  interposed. 

6.  Chattel  mortgages  «=9l76(2)— Demand  for 
mortgaged  oattie  nnnecessary  where  it  wonld 
have  been  unavailing. 

In  an  action  by  a  mortgagor  of  cattle 
,  against  the  mortgagee  tor  conversion,  based 
on  the  mortgagee's  failure  to  sell  them  within 
m  reasonable  time  after  seizure,  where  the 
pleading  and  evidence  showed  that  a  demand 
by  plaintiff  for  a  return  of  the  cattle  would 
have  been  onavailing,  such  a  demand  was  un- 
necessary. 

Appeal  from  Superior  Court,  Riverside 
County;  Hngb  H.  Craig,  Judge. 

Action  for  conversion  by  Jay  Peet  against 
the  People's  Trust  ft  Savings  Bank  and  an* 
other.  Judgment  for  defendants,  and  plaln- 
tlfF  appeals.    Reversed   and   remanded. 

D.  B.  Cbapin,  of  Los  Angeles,  for  appel- 
lant 

Saran  &  Thompson,  of  Riverside,  for  re- 
spondents. 


WORKS,  3.  This  is  on  aetioa  for  the  con- 
version of  a  band  of  cattle.  Defendant  had 
Judgmrat  after  a  trial  by  Jury,  and  plain- 
tiff amieals. 

Appellant  bad  executed  to  respondent 
bank  a  chattel  mortgage  on  a  large  number 
of  cattle,  the  Instrument  providing  that,  up- 
on default  in  the  payment  of  the  obligation 
for  the  performance  of  which  it  was  securi- 
ty, the  bank  might  take  possession  of  the 
stock,  sell  them,  and  apply  the  proceeds  to- 
ward the  payment  of  the  mortgage  debt 
There  was  a  default  upon  the  part  of  appel- 
lant, and  the  record  shows  that  the  cattle 
covered  by  the  mortgage,  and  which  were 
still  in  existence,  were  taken  by  the  bank 
under  the  terms  of  the  mortgage  giving  It 
power  to  make  the  seizurb 

[1]  Appellant  brought  this  action  upon  the 
theory  that  the  bank  did  not  proceed  to  s^ 
the  cattle  after  the  taking,  and  that  a  con- 
version thereupon  resulted.  In  his  brle^ 
many  authorities  are  cited  to  the  effect  that 
a  mortgagee  of  personal  property,  who  takes 
possession  of  the  pnqperty  according  to  the 
terms  of  the  instrument  but  who  neglects 
to  sell  it  within  a  reasonable  time,  is  liable 
for  its  conversion.  This  rule  seons  to  be 
well  settled.  Barton  y.  Randall,  4  Kan.  App. 
593,  46  Fac.  326;  Howery  v.  Hoover,  97 
Iowa,  681,  66  N.  W.  772;  Marseilles  Mfg. 
Co.  V.  Perry,  62  Neb.  715,  87  N.  W.  544; 
Marcband  v.  Ronaghan,  9  Idaho,  95,  72  Pac 
731. 

The  cattle  were  seized  in  Riverside  coun- 
ty, near  the  Colorado  river,  on  or  about  April 
20,  1918,  and  the  action  was  commenced  Feb- 
ruary 4,  1919.  In  a  special  defense,  which 
Is  set  up  in  the  amended  answer,  the  bank 
admits  the  taking  of  the  stock,  alleges  that 
they  were  at  the  time  of  the  taking  In  a  dy- 
ing condition  because  of  appellant's  failure 
to  care  for  and  feed  them,  and  that  "had  a 
sale  of  said  cattle  taken  place  at  the  time 
or  Immediately  after  the  said  defendant 
aforesaid  took  up  the  same,  the  said  def»id- 
ant  would  have  received  nothing  therefor, 
and  the  said  plaintiff,  mortgagor  In  said 
mortgage,  would  have  received  no  credit 
whatsoever  upon  the  note  secured  by  said 
mortgage."  It  is  then  alleged  that  in  or- 
der that  the  cattle  might  not  die,  respondent 
bank  took  them  across  the  river  into  Arlz<»a, 
that  being  the  only  place  where  food  and 
grazing  could  have  been  had  at  the  time  for 
them.  It  is  also  averred  in  the  amended  an- 
swer that  on  October  7,  1918,  the  mortgage 
on  the  cattle  was  discharged  by  tlie  payment 
by  a  comaker  with  appellant  of  the  note 
which  it  secured;  that  after  the  payment 
respondent  tendered  the  cattle  to  the  comak- 
er on  the  note  and  to  appellant  but  that  each 
of  them  refused  the  tender;  that  there  are 
now  left  of  the  seized  herd  (the  amended  an- 
swer having  been  filed  September  22,  1919) 
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4S  bead  of  cows  and  calves,  a  total  of  at 
least  9  less  than  the  number  seized;  and 
that  the  cattle  thus  remaining  are  now  In 
good  condition,  owing  to  the  care  and  feed 
which  respondent  bank  has  given  them. 

[2]  It  is  evident  from  these  allegations 
that  respondent's  purpose  was  ^o  set  np  a 
defense  that,  in  deteimlning  what  amounts 
to  a  reasonable  time  within  which  live  stock 
seized  under  the  provisions  of  a  mortgage 
must  be  sold,  the  mortgagee  is  to  be  allowed 
such  time  as  may  be  necessary  to  fatten  the 
stock  and  render  it  marketable  If  It  was  in 
bad  condition  and  unmarketable  a.t  the  time 
of  the  seizure.  If  it  be  admitted  that  a  pe- 
riod of  time  BO  consumed  is,  under  the  law, 
to  be  allowed  to  the  mortgagee  before  mak- 
ing sale,  within  the  rule  that  sale  must  be 
made  within  a  reasonable  time,  the  amend- 
ed answer  before  us  does  not  state  such  a  de- 
fense. The  pleading  leaves  it  to  conjecture 
to  determine  what  was  being  done  with  the 
cattle  between  April  20,  when  the  seizure  oc- 
curred, and  October  7,  when  the  note  was 
paid,  and  a  sale  was  no  longer  necessary, 
and,  also,  what  was  their  condition  when  the 
latter  date  arrived,  and  at  all  times  between 
the  two  dates.  This  was  a  period  of  five 
months  and  a  half.  Why  was  not  the  sale 
made  within  that  time?  We  cannot  assume 
that  the  cattle  could  not  Itave  been  put  in 
condition  for  the  market  within  less  than 
the  period  named.  To  make  such  an  as- 
sumption would  be  unwarrantably  to  stretch 
the  doctrine  of  judicial  notice.  And  yet  the 
portion  of  the  affirmative  defense  of  the 
amended  answer  referred  to  is  valueless 
without  the  assumption,  for  without  it  no  de- 
fense iii  stated. 

[3]  If  we  look  to  the  part  of  the  amended 
answer  alleging  a  tender,  we  are  met  with 
the  same  situation.  The  tender  was  not 
made  until  after  payment  of  the  obligation 
secured  by  the  mortgage,  which  event  occur- 
red on  October  7.  We  have  already  men- 
tioned the  fact  that  the.  answer  alleges  a 
tender,  but  we  have  not  stated  the  form  of 
the  allegation.  It  is  merely  this:  That,  aft- 
er the  date  mentioned,  defendant  bank  ten- 
dered "the  cattle  remaining"  in  its  hands 
at  ttiat  time.  If  we  construe  this  language 
as  referring  to  cattle  remaining  of  those 
seized  under  the  power  in  the  mortgage,  al- 
though there  Is  no  allegation  to  that  effect, 
and  the  averment  is  deficient  in  that  respect, 
we  are  not  told  how  many  were  remaining, 
nor  what  their  condition  was,  nor  what  was 
the  teaMm  for  a  diminution  of  the  herd 
seized  to  the  number  remaining.  The  al- 
legati<«  was  far  from  sufficient  as  an  allega- 
tion of  tender. 

Appellant  does  not  raise  these  questions  of 
pleading.  The  cause  seems  to  have  been 
tried  upon  the  theory  that  the  amended  an- 
swer states  a  defense  in  so  tar  as  the  ques- 


tions to  which  we  have  adverted  are  con? 
cemed.  We  have  dealt  with  the  auestlons 
for  the  reason  that  a  reversal  of  the  judg- 
ment is  necessary  upon  points  which  are  pre- 
sented by  appellant,  and  because,  in  the  event 
of  a  second  trial,  respondent  bank  should 
be  accorded  the  opportunity  of  amending  its 
pleading  if  it  be  so  advised. 

[4]  Appellant  contends  that  the  evidence 
Is  insufficient  to  support  the  verdict,  and  the 
contention  must  be  sustained.  The  evidence 
showed  without  dispute  that  the  cattle  were 
taken  by  respondent  bank  because  of  the  non- 
payment of  the  note  vditch  was  secured  by 
the  mortgage.  lAe  only  justification  at- 
tempted to  be  advanced  for  the  failure  to 
sell  them  at  once  is  the  new  matter  set  up 
In  the  answer,  and  to  which  we  have  refer- 
red above.  Granting  that  this  new  matter 
constituted  a  defense,  although  we  have 
Shown  that  it  does  not,  there  is  no  evidence 
to  support  It,  and  the  verdict  Is,  of  eonrse, 
onjustlfied  because  of  the  same  lack  of  evi- 
dence. The  testimony  in  support  of  the  af- 
firmative defense,  taking  everything  that 
was  said  by  the  wltneeses  on  the  subject 
showed  only  that  the  cattle  were  thin  and 
run  down  at  the  time  of  the  seizure;  that 
the  bank  toiA  them  into  Arizona  a  montti 
after  the  selsiire;  that  there  was  better 
pasture  for  them  at  the  place  in  that  state 
to  which  they  were  taken  than  at  the  place 
where  the  seisure  occurred,  and  tbat  a 
parcel  of  the  cattle,  about  a  third  of  the . 
herd  which  'Was  seized,  was  inclosed  in  a 
oorral  In  California  while  the  herd  was  being 
gathered  for  the  selauie;  that  respondent 
bank  "sent  down  a  load  of  hay  to  feed  the 
cattle"  in  the  parcel;  and  that,  apparently, 
while  in  the  corral,  and  before  being  taken 
to  Arizona,  they  were  well  fed.  This  atten- 
uated line  of  evldenoe  utterly  falls  to  meet 
the  exlgendea  of  the  affirmative  defense, 
granting,  again  that  the  matter  alleged  con- 
stituted a  defense.  The  evidence  exhibits 
the  vice  which  we  have  discovered  in  the  an- 
swer: There  is  nothing  in  it  to  show  what 
was  the  condition  of  the  cattle  at  any  time 
after  the  seizure,  except  that  a  third  of  the 
herd  was  well  fed  at  one  period  before  the 
removal  to  Arizona.  There  is  nothing  what- 
ever to  show  that  the  cattle  could  not  have 
been  sold  to  advantage  long  before  the  date 
when  the  debt  was  paid  by  appellant's  co- 
signer on  the  note,  five  months  after  the  s^- 
zure.  In  short,  there  is  nothing  whatever  in 
the  evidoice  to  justify  a  retention  of  the 
cattle  for  five  months  after  seizure  without 
sale.  In  this  respect  the  evidence  was  total- 
ly insufficient  to  support  the  verdict. 

[I]  Hie  trial  court  instructed  the  jury 
that,  if  they  found  from  the  evidence  that 
the  note  was  unpaid  at  the  time  of  the  sei- 
zure of  the  cattle,  and  that  the  mortgage 
gave  respondent  bank  the  right  to  take  pos- 
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session  In  case  of  default,  "then,  and  in  that 
event,  the  defendant  People's  Trust  &  Say- 
ings Bank  had  the  right  of  possession  of 
said  property  mentioned  in  said  mortgage 
and  the  whole  thereof  against  the  mortgagor 
In  said  mortgage,  to  wit,  the  plaintifT  In  the 
above-entitled  action,  and  your  verdict  must 
be  for  the  defendants."  The  jury  could  not 
have  done  otherwise  than  render  verdict  for 
respondent  bank  under  this  Instruction.  It 
completely  obviated  the  necessity  of  proof 
by  the  bank  of  the  only  real  defense  It  had 
made  to  the  complaint,  the  defense  of  new 
matter  to  which  we  have  alluded  at  length 
above;  The  Instruction  should  not  have  been 
given. 

[6J  Respondent  bank  contends  that,  as  it 
acquired  i)ossession  of  the  cattle  rightfully, 
it  cannot  be  charged  with  a  conversion  of 
them  unless  a  demand  first  shall  have  been 
made  for  their  return.  There  was  no  proof 
of  such  a  demand.  It  is,  of  course,  the  gen- 
eral rule  that  a  demand  is  necessary  in  such' 
a  situation,  but  it  Is  not  always  required. 
Where,  for  Instance,  a  demand  would  be  un- 
availing, It  need  not  be  made  (Wood  v.  Mc- 
Donald, 66  Gal.  646,  6  Pac  452;  Hand  ▼. 
Scodelettl,  128  Cal.  674,  61  Pac  373),  for  It 
would  then  be  an  idle  ceremony.  So  It 
would  have  been  here.  The  amended  answer 
shows  that  respondent  claimed  the  right  to 
hold  the  cattle  and  fatten  them  for  sale,  and 
It  Is  plain  that  the  right  would  have  been 
Insisted  on,  even  in  the  face  of  a  demand,  up 
to  the  time  it  is  alleged  that  the  note  was 
paid  by  appellant's  cosigner.  Further,  from 
that  time  forward,  and  even  from  an  earlier 
'Period,  a  demand  would  have  been  nnavall- 
'  Ing  for  the  same  reason  that  the  tender  al- 
leged in  the  amendment  answer  was  a  nulli- 
ty. As  already  pointed  out,  the  allegation 
Is  that  tender  was  made  of  "the  cattle  re- 
maining" in  the  hands  of  respondent  bank 
at  the  time.  The  evidence  Introduced  by  re- 
spondent shows,  as  well,  that  some  of  the 
members  of  the  herd  died  through  "bogging 
down"  in  a  marshy  country  soon  after  they 
were  taken  into  Arizona,  and  while  they 
were  in  custody  of  the  bank.  Any  demand 
which  appellant  might  have  made  for  a  re- 
turn of  the  seized  stock,  therefore,  could  not 
have  been  complied  with.  Under  all  the  cir- 
cumstances stated,  we  conclude  that  no  de- 
mand was  necessary. 

At  the  trial  of  the  cause  a  motion  for  a 
nonsuit  was  granted  as  to  respondent  Odell, 
but  api>ellant  makes  no  point  as  against  the 
order  granting  that  motion.  Respondent 
Odell  Is  therefore  eliminated  from  the  case. 

The  judgment  Is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  la  accord- 
ance with  this  opinion. 

We  concur:  FINLAYSON,  P.  J. ;  CRAIG,  J. 


HAMILTON  et  al.  v.  CONSOLIDATED  WA< 

TER  CO.  OF  POMONA. 

(Civ.  3573.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     Dec.  29,  1921.) 

1.  Appeal  and  error  igs*! 01 1(1)— Finding  on 
conflicting  evidence  not  disturbed. 

A  finding  of  fact  on  conflicting  evidence  will 
not  be  disturbed. 

2.  Waters  and  water  oourees  «=>  158(1)  — . 
Grantee's  right  to  water  was  not  affected  by 
writing  purporting  to  bo  contract  between 
grantors  and  grantee,  but  to  whlob  grantee 
was  not  a  party. 

An  absolute  right  to  a  certain  amount  of 
water  conveyed  to  grantee  was  not  affected  by 
the  execution  on  the  same  day  by  grantors  of 
what  purported  to  be  a  contract  between  the 
grantors  and  grantee  qualifying  grantee's  in- 
terest, but  to  which  grantee  was  not  a  party. 

3.  Waters  and  water  courses  «=»I58(I)  — 
Grantee's  successors  held  not  bound  by  writ- 
ing purporting  to  be  contract  between  gran- 
tors and  grantee,  by  reason  of  grantee's  la- 
struotlons  to  employee, 

Where  grantee,  to  whom  grantors  had  con- 
veyed the  absolute  right  to  a  certain  amount  of 
water,  did  not  join  in  contract,  executed  on 
the  same  day,  purporting  to  be  a  contract  l)e- 
twcen  grantors  and  grantee  qualifying  grantee's 
interest,  grantee's  successors  were  not  bound 
by  the  contract  because  of  instructions  given 
by  rrantee  to  his  employee,  in  the  absence  of  a 
showing  that  successors  had  actual  knowledge 
of  such  instructions,  or  of  the  purported  con- 
tract 

4.  Waters  and  wator  eourses  «=9l 56(5)— Re- 
corded deed  to  grantee's  wife,  referring  to 
writing  whieh  purported  to  be  oontract  be- 
tween grantors  and  granteev  but  which  graa- 
tee  had  not  signed,  not  eenstmotlve  nothw  to 
grantee's  sueoessors. 

Where  grantee  to  whom  grantors  bad  con- 
veyed the  absolute  right  to  a  certain  amount  of 
water  did  not  join  in  the  execution  on  the  same 
day  of  what  purported  to  be  a  contract  between 
grantors  and  grantee  qualifying  grantee's  inter- 
est, grantee's  successors  were  not  bound  by 
such  contract  because  of  the  deed  to  grantee's 
wife  referring  thereto,  on  theory  that  they 
had  constructive  knowledge  of  the  contract  be- 
cause of  recordation  of  such  deed,  since  the 
deed  was  constructive  notice  only  ol  its  own 
contents  and  of  the  document  referred  to  which 
was  ineffectual  to  bind  the  grantee. 

5.  Evidence  €=»384— Rule  that  parol  evldonet 
oannot  contradict  legal  effect  of  writing  net 
affected  by  statute. 

Code  Oiv.  Proc.  f  1849,  providing  that 
where  one  derives  title  to  real  property  from 
another,  the  declaration,  act,  or  omission  of 
the  latter,  while  holding  the  title,  in  relation  to 
the  property,  is  evidence  against  the  former, 
has  not  affected  the  rule  that  parol  evidence 
cannot  contradict  or  modify  the  legal  effect  of 
a  written  instrument. 
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6.  Waters  and  water  ooorses  «=»I58)/2(I)  — 
Plaintiff  suing  to  quist  title  to  water  rights 
established  case  hy  proving  oonveyanoe  to 
predecessors  of  water  rights,  requiring  de- 
tendant  to  prove  reconveyance. 
In  action  to  quiet  title  to  water  rights, 
plaintiffs  established  their  case  by  proof  of  the 
execution   of  deed   conveying   such   rights   to 
their  predecessor,  throwing  burden  on  defend- 
ant of  proving  a  reconveyance. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  G.  N.  Hamilton  and  othen 
against  the  Consolidated  Water  Company  of 
Pomona.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellant 

Nichols,  Cooper  &  Hickson,  of  Pomona, 
for  respondents. 

CBAIO,  J.  This  suit  Involves  the  owner- 
ahip  to  6^^  inches  of  water  measured  under 
a  4-inch  pressure,  to  quiet  title  to  which  the 
action  Is  brought  The  water  in  question  is 
produced  from  tunnels  in  section  3,  town- 
ship 1  south,  range  8  west  S.  B.  M.,  which 
are  on  the  property  of  th^  defendant  The 
plaintiffs  also  seek  to  enjoin  the  defendant 
from  diminishing  or  interfering  with  the  de- 
livery of  the  6%  inches  of  water  which  the 
plaintiffs  claim  to  own  collectively.  The  de- 
fendant admits  that  the  plaintiffs  have  an 
interest  in  said  6^  Inches  of  water,  but 
claim  that  it  consists  of  merely  the  right  to 
6^  one  hundred  and  seventeenths  parts  of 
the  output  of  the  said  tuimels  as  they  ex- 
isted on  the  28th  day  of  January,  1895,  and 
that  the  Interest  of  the  plaintiffs  is  subject 
to  the  right  of  the  defendant  to  diminish  the 
delivery  of  said  6^  Inches  proportionately 
whenever  the  outpu^  of  said  tunnels  falls  be- 
low 117  Inches. 

It  appears,  without  contradiction,  that  on 
the  28th  day  of  January,  1895,  Peter  Flem- 
ming  and  James  Becket  and  J.  T.  Brady 
were  the  owners  of  the  tunnel  and  the  pipe 
line  running  between  the  B.  %  of  the  S.  W. 
%  of  section  3  and  the  W.  %  of  the  S.  E.  i/i 
of  that  section  .ind  of  the  further  right  to 
develop  water  and  rights  of  way  for  pipe 
lines.  On  that  date  they  executed  a  deed  to 
M.  B.  Campbell,  conveying  to  him  6  Inches  of 
water.  The  following  is  an  excerpt  from  the 
deed,  which  Is  important  In  the  derision  of 
this  case  as  description  of  the  property  con- 
veyed: 

"Six  indies  (6)  of  water  to  be  taken  from 
that  body  of  water  now  developed  on  the  east 
one-half  (B.  %)  of  the  southwest  one-quarter 
(8.  W.  ii)  of  section  3,  township  1  south, 
range  8  west,  S.  B.  M.,  and  the  west  one-half 
(W.  %)  of  the  southeast  one-quarter  (S.  B. 
%)  of  said  section,  one-half  (%)  inch  of  said 
above  six  (6)  inches  to  be  of  continuous  flow 


for  domestic  purposes,  to  be  used  upon  and 
to  be  appurtenant  to  certain  lands  in  said  deed 
described." 

On  the  same  date  Flemmlug  and  Becket 
executed  an  instrument  in  writing  with  ref- 
erence to  which  the  court  found  as  follows: 

"That  on  January  28,  1895,  Peter  Flemming 
and  James  Becket,  being  two  of  the  grantors 
named  In  said  deeds,  signed  and  acknowledged 
a  certain  agreement  dated  January  28,  1895, 
providing  that  said  Flemming  and  said  Becket 
and  M.  B.  Campbell  were  to  build  at  their  own 
joint  expense  a  reservoir  for  water  located  up- 
on the  lands  to  which  said  6  inches  of  water 
are  declared  to  be  appurtenant,  and  agreeing 
that  there  was  then  flowing  in  a  tunnel  from 
which  said  6  inches  of  water  was  to  be  taken, 
117  inches  of  water,  and  providing-  that,  in 
case  the  said  117  inches  of  flow  should  decrease 
in  volume,  then  the  6  inches  conveyed  to  said 
M.  B.  Campbell  while  such  decrease  in  the  main 
body  continued  should  be  reduced  in  propor- 
tion that  6  inches  bears  to  117  inches,  in  such 
decrease,  and  that  the  actual  flow  of  water 
from  said  tunnel  should  be  accurately  meas- 
ured at  10  o'clock  on  the  16th  day  of  July  of 
each  year,  and  providing  that  the  increase  or 
augmented  water  arising  from  the  extension 
and  continuation  of  said  tunnels  and  other  wa- 
ter development  should  also  .be  measured  on 
the  16th  day  of  July,  as  aforesaid,  and  in  case 
of  such  augmentatioa  the  entire  water  found 
after  such  increase  shall  be  taken  thereafter 
as  the  basis  on  which  the  said  six  inches  should 
decrease,  if  at  all,  in  case  of  the  falling  away 
from  any  cause  of  the  water  in  the  tunnel 
thereafter." 

This  writing  was  not  signed  by  Campbell 
but  was  signed  by  Flemming  and  Becket  as 
parties  of  the  first  part.  However,  it  was  re- 
corded In  the  office  of  the  county  recorder  of 
Los  Angeles  county  in  the  book  of  deeds  on 
the  14th  day  of  February,  1895,  and  after 
the  recording  of  the  deed  to  the  6  Inches  of 
water  first  mentioned.  It  was  Introduced  as 
a  part  of  the  evidence  of  the  defendant. 
Both  of  these  Instruments  were  recorded  be- 
fore Campbell  transferred  the  water  rights 
in  question. 

It  further  appears  that  on  the  1st  day  of 
June,  1896,  Flemming  and  Becket  and  Brady 
executed,  a  deed  to  Hannah  B.  Campbell,  who 
was  the  wife  of  M.  B.  Campbell,  conveying 
one-half  inch  of  water  from  the  body  of  wa- 
ter then  developed  on  the  said  east  one-half 
(E.  %)  of  the  southeast  one-fourth  (S.  B.  %) 
of  said  section  three  (3),  and  the  west  one- 
half  (W.  ^)  of  the  southeast  %  of  said  sec- 
tion. This  deed  contains  the  following  pro- 
vision: 

"Said  %  Inch  of  water  is  to  be  taken  by  par- 
ty of  the  third  part  in  a  continuous  flow,  and  is 
granted  subject  to  all  the  benefits  running  with 
and  subject  to  all  the  burdens,  limitations,  and 
restrictions  attached  or  imposed  upon  that 
certain  six  inches  of  water  set  out  and  men- 
tioned in  that  certain  contract  which  is  record- 


9F0r  other  eases  see  same  topic  and  KBT-NtTM BBR  to  all  Key-Numbered  Dtaests  and  Indezos 
204  P.— 27 


Digitized  by 


Google 


418 


SOi  PAGinC  BEFOKTEB 


(OU. 


ed  in  Book  988,  page  242,  of  Deed^  Loa  An- 
celes  connty  records,  the  same  as  if  ft%  inches 
of  water  bad  been  sold  at  that  time  by  the  par- 
ties of  the  second  part  and  had  been  set  ont  in 
said  contract." 

This  deed  was  duly  recorded.  The  con- 
tract to  which  reference  ia  therein  made  is 
the  one  executed  by  Flemming  and  Becket 
only,  and  which  we  will  designate  as  the 
"contract"  to  distinguish  it  from  the  other 
instrument  involved.  The  plaintiflCs  deralgn 
their  title  from  M.  B.  Campbell  and  Hannah 
B.  CampbelL 

[1]  In  addition  to  claiming  title  by  virtae 
of  the  deeds,  the  plaintiffs  also  assert  a  right 
by  prescription.  The  court's  finding  was  fa- 
vorable to  the  plaintiffs  In  this  regard.  Ap- 
pelant Insists  that  tliis  finding  was  not  sap- 
ported  by  the  evidence.  As  to  whether  or 
not  plaintiffs  had  actually  received  6%  indi- 
es of  water  measured  under  a  4-in<di  pres- 
sure without  diminution  during  all  of  the 
period  of  15  years,  there  was  some  conflict 
in  the  testimony.  In  so  far  as  that  element 
la  concerned,  the  finding  of  the  trial  court 
will  therefore  not  be  disturtied.  But  appel- 
lant points  out  that  the  evidence  fails  to 
show  that  there  was  any  occasion  upon 
whidi  the  defendant  was  called  upon  to  deny 
the  existence  of  the  plaintiff's  alleged  right, 
or  when  the  defendant  was  injured  by  allow- 
ing the  plaintiff  to  use  the  entire  9%  Inches 
<rf  water. 

[2]  But  the  oitlre  dalm  of  title  by  pre- 
scription will  be  disregarded,  for  we  think 
tlie  decision  most  be  upheld  because  the 
idaintifl'B  ownership  of  6%  inches  of  wa- 
ter was  clearly  established  by  the  proof  of 
the  execution,  d^lvery,  and  recording  of  the 
deeds  to  M.  B.  Campbell  and  Hannah  E. 
CaaipbeU.  The  legal  effect  of  the  first  of 
these  deeds  was  to  transfer  to  Campbell  an 
absolute  right  to  the  6  InCh^  at  water  meas- 
ured under  a  4-incb  pressure.  This  right 
was  not  Impaired  by  the  execution  of  the 
"contract"  on  the  same  date,  to  which  Camp- 
bell was  not  a  party,  which  purported  to 
quality  his  interest  In  the  property  In  ques- 
tion. 

[1, 4]  The  appellant  asserts  tliat  although 
M.  B.  Campbell  did  not  sign  the  "contract," 
nevertheless  he  was  bound  thereby  because 
of  the  following  facts:  First.  He  stated  to 
the  witness  Lindsay,  one  of  his  employees, 
that  when  the  water  went  below  117  inches, 
he  was  to  stand  his  portion  of  the  loss. 
Lindsay  testified  that  "CampbeU  said  this 
to  him  on  several  occasions  after  the  deed^ 
and  instrument  in  writing  were  executed." 
Second.  Campbell  accepted  title  to  the  one- 
haU  inch  of  water  previously  conveyed  un- 
der the  deed  to  Hannah  B.  Campbell,  which 
expres.''ly  referred  to  the  writing  of  Janu- 
ary 28.  18»5.  It  is  not  claimed  that  the 
plaintiffs,  or  any  of  thera,  had  actual  knowl- 
edge of  the  conversation  between  Campbdl 


and  tJndsay  or  of  tbe  etistenoe  of  Cbe  "con- 
tract" However,  appellant  contends  that 
they  were  given  constructive  notice  of  It 
through  the  deed  to  Hannah  R  CampbdL 
But  the  deed  to  Hannah  E.  CampbeU  was 
constructive  notice  only  of  its  own  contents 
and  of  the  documoit  referred  to  by  It  Da- 
vis V.  Ward,  109  CaL  186.  41  Pac  1010, 50  Am. 
St  Rep.  29:  Pomeroy's  Equity  Jurispru- 
dence, f  654.  But  if  plaintiffs  had  examhied 
tbe  record  they  would  have  discovered  only 
an  instmment  whldi  was  ineffeetnal  to  bind 
M.  B.  CampbelL 

With  reference  to  tbe  one-half  inch  of  wa- 
ter conveyed  to  Hannah  EL  Campbdl,  tlw 
court  fonnd.  and  in  its  judgment  determined, 
that  the  plaintiffs  own  it  subject  to  the  ri^t 
of  diminution  as  asserted  by  the  defendant 
In  this,  its  decision  was  also  correct  tor 
this  deed  especially  reffers  to  tbe  "contract," 
and  therefore  incorporates  it  In  the  deed  it- 
sdt  The  two  Instruments  are  to  be  con- 
strued as  one. 

[E]  The  rases  dted  by  appellant  axe  all 
dlstinguistiable  from  the  one  at  bar.  Some 
of  them  hold  that  oral  statements  of  tbe  own- 
er of  real  property  may  be  introduced  to 
prove  a  boundary  line  Sncb  statements  do 
not  vary  the  terras  of  the  written  instru- 
ments purporting  to  convey  the  real  proper- 
ty involved.  They  are  competent  to  Identity 
the  land  transferred ;  to  aiH>ly  the  description 
In  the  deed  to  the  thing  designated  as  alien- 
ated. The  following  are  of  this  class:  Aus- 
tin V.  Andrews,  71  CaL  98,  16  Pac.  546: 
Sharp  V.  Blankensbip,  79  Cal  411,  21  Paa 
842;  People  v.  Blake,  60  CaL  497.  Another 
group  holds  that  statements  which  are  a 
part  of  the  res  gestte  of  the  transaction  are 
admissible.  Draper  v.  Douglass,  23  Cal.  347. 
Others  announce  the  law  to  be  that  where 
the  InBtrnment  is  uncertain,  declarations  of 
the  parties  to  it  made  under  certain  circum- 
stances should  be  received  in  evidence  to 
explain  the  ambiguity,  and  thus  aid  in  giving 
effect  to  the  true  intent  of  the  parties. 
Among  these  cases  are  Draper  v.  Douglass,' 
supra;  Stanley  v.  Green,  12  Cal.  148;  Wil- 
liams v.  Harter,  121  CaL  52,  53  Pac.  406. 
Still  other  cases  relied  upon  by  appellant  an- 
nounce the  principle  in  variously  worded 
phrases  as  declared  in  section  1S49,  Code  of 
Civn  Procedure,  which  reads: 

"Where,  however,  one  derives  title  to  real 
property  from  another,  the  declaration,  act  or 
omission  of  the  latter,  while  holding  the  tiUe, 
in  relation  to  the  property,  is  evidence  agalo't 
the  former." 

But  none  of  these  cases  apply  here.  The 
instant  suit  does  not  Involve  the  identifica- 
tion of  the  property  deeded  to  CampbeU.  In 
it  we  are  not  concerned  with  the  ezplainlng 
of  ambiguities,  for  the  deed  is  definite  and 
certain  In  expressing  the  intent  to  convey  an 
absolnte  ownership  of  6  inches  of  water; 
nor  can  this  case  be  reversed  because  of  a 
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failure  upon  the  part  of  the  trial  court  to 
obaerre  tbe  provision  of  section  1849,  Code 
of  Civil  E>rocedure,  for  the  witness  Lindsay 
was  permitted  to  testify  to  the  oral  state- 
ments of  Campbell.  That  section  does  not 
attempt  to  say  what  weight  shall  be  given 
to  such  declarations  of  the  former  owner,  nor 
to  set  aside  other  rules  of  evidence.  Frink 
V.  Roe,  70  Cal.  296,  11  Pac.  820.  The  rule 
that  parol  evidence  cannot  contradict  or 
modify  tbe  legal  efCect  of  a  written  instru- 
ment remains  unchanged  by  section  1849, 
Code  of  Civil  Procedure.  Although  admis- 
sible, Campbell's  purported  statements  can* 
not  be  allowed  to  modify  the  deed  to  him, 
yet  this  Is  the  result  which  appellant  has  en< 
deavored  to  bring  about  through  their  intro- 
duction. 

[6]  As  to  the  6  Inches  of  water  in  dispute, 
plaintifTs  established  thtir  case  by  proof  of 
the  execution  of  the  deed  conveying  it  to 
Campbell.  The  defendant  introduced  no  evi- 
dence which  showed  a  reconveyance  of  this 
property,  or  any  part  of  it.  The  burden  was 
upon  It  to  do  so;  having  failed,  the  trial 
court  properly  gave  Judgment  for  the  plain- 
tiff. 

Appelant  does  not  object  to  the  court's 
decision  concerning  the  one-half  inch  of  wa- 
ter litigated. 

Tbe  Judgment  Is  affirmed. 

• 

We  concur:  FINI-AYSON,  P.  J. ;  WORKS,  J. 
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(District  C!ourt  of  Appeal,  Second  District,  Di- 
vision t,  California.    Dec.  24, 1921.) 

Ball  ■g=»75— Defendaat's  fallsre  to  appear  at 
preliminary  examination  held  to  render  tnrety 
llaMe. 
A  ban  bond  in  the  form  prescribed  by  Pen. 
Code,   I  1278,   conditioned  that   the  principal 
"win  appear  and  answer  the  charge  above  men- 
tioned in  whatever  court  it  may  be  prosecuted," 
held  to  render  surety  liable  on  principal's  faU- 
nre'to  appear  at  preliminary  examination,  not- 
withstanding recital  as  to  "order  having  been 
made    •    •    *    that  H.   [principal]  be  held  to 
answer  npon  the  charge,"  etc. 

Appeal  from  Superior  Court,  Riverside 
County;  Hugh  H.  Craig,  .Judge. 

Action  by  the  People  of  the  State  of  Ctell- 
fomia  against  the  American  Surety  Com- 
pany of  New  York.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfBrmed. 

Lawler  &  Degnan,  of  Los  Angeles,  for  ai>- 
pellant. 

T.  W.  Duckworth,  of  San  Bernardino,  and 
M.  O.  Hert,  of  Colton,  for  respondent. 


CONREY,  P.  3.  Action  on  a  baU  bond. 
On  the  29th  day  of  April,  1919,  a  complaint 
was  filed  in  the  Justice's  court  of  San  Bernar- 
dino township,  in  the  county  of  San  Ber- 
nardino, charging  one  Schumacher  with  a  fel- 
ony, and  a  warrant  of  arrest  was  duly  Is- 
sued. On  the  1st  day  of  May,  the  defendant 
being  in  custody  under  said  warrant,  the  Jus- 
tice made  an  order  fixing  his  ball  at  the  sum 
of  $2,0(X).  Thereafter,  on  the  3d  day  of  May, 
the  defendant  executed  an  undertaking  of 
bail  for  Schumacher  in  the  sum  of  ^2,000. 
The  undertaking  was  in  the  form  prescribed 
by  section  1278  of  the  Penal  Code,  and  ac- 
cordingly recited  that  "an  order  having  been 
made  •  •  »  that  Harry  W.  Schumacher 
be  held  to  answer, upon  the  charge  of  a  fel- 
ony upon  which  he  has  been  admitted  to  ball 
in  the  sum  of  two  thousand  dollars,"  and  the 
defendant  undertook  that  the  said  Schu- 
macher "will  appear  and  answer  the  charge 
above  mentioned  in  whatever  court  it  may 
be  prosecuted,"  etc. 

At  the  time  of  execution  of  the  undertak- 
ing there  had  not  been  any  preliminary  ex- 
amination of  Schumacher.  The  time  for 
holding  tbe  preliminary  examination  was  set 
for  the  19th  day  of  June,  and  the  defendant 
in  that  case  was  duly  notified  thereof,  but 
failed  to  appear.  Thereafter  his  bond  was 
declared  forfeited  on  account  of  his  failure 
to  api>ear  at  the  said  prelipilnary  examina- 
tion. The  appeal  here  presented  is  an  appeal 
from  the  Judgment  rendered  against,  the 
surety. 

Section  127S  of  tbe  Penal  C!ode,  as  amend- 
ed in  the  year  1876  (Code  Amends.  1875-76, 
p.  116),  provides  for  tbe  conditions  of  ad- 
mission to  bail  before  conviction: 

"First  For  his  appearance  before  th;  magis- 
trate, on  the  examination  of  the  charge,  be- 
fore being  held  to  answer.  Second.  To  appear 
at  the  court  to  which  the  magistrate  la  required 
to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  ex- 
amination. Third.  After  indictment,  either  be- 
fore the  bench  warrant  is  issued  for  his  arrest, 
or  upon  any  order  of  the  coart  committing 
him,  or  enlarging  the  amoant  of  bail,  or  upon 
his  being  surrendered  by  his  bail  to  answer  the 
indictment  in  the  court  in  which  it  is  found, 
or  to  which  it  may  be  transferred  for  trial." 

Section  1278  of  the  Penal  Code  appears  In 
article  2  of  chapter  1  of  title  10  of  part  2  of 
that  Code.  Said  article  2  is  entlUed,  "Ball 
Upon  Being  Held  to  Answer  Before  Indict- 
ment," and  has  not  been  amended  since  its 
enactment  in  the  year  1872.  This  section 
was  a  re-enactment  of  section  516  of  the 
Criminal  Practice  Act  (Stats.  1851,  p.  269), 
without  any  changes  in  the  clauses  which  we 
are  required  to  consider  in  this  case.  At  the 
time  of  that  first  enactment,  and  until  1880, 
all  felonies  were  prosecuted  by  Indictment 
Pen.  Code,  |  888. 

Appellant  contends  that  the  recital  in  the 
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bond  as  quoted  above  Implied  that  tbe  pre- 
liminary examlnatioii  of  Schumacber  bad 
been  held,  and  that  npon  such  examination 
he  had  been  held  to  answer  before  the  supe- 
rior court.  Therefore  it  Is  argued  that  the 
undertaking  that  he  "will  appear  and  an- 
swer the  charge  above  mentioned  In  what- 
ever court  It  may  be  prosecuted"  cannot  ap- 
ply to  hla  appearance  In  any  court  excepting 
the  superior  court,  and,  consequently,  that 
his  failure  to  appear  at  the  preliminary  ex- 
amination was  not  a  breach  of  the  condition 
of  liability  lmx>osed  by  the  bond.  In  support 
of  this  argument,  appellant  relies  upon  dted 
decisions  which  held,  in  substance,  that  a 
surety  cannot  be  held  beyond  the  precise 
terms  of  his  contract,  and  that  a  bail  bond 
most  comply  with  the  statute  and  with  the 
order  of  the  magistrate,  or  else  it  Is  void. 
San  Luis  Obispo  v.  Ryal,  175  Cal.  34,  165 
Paa  1;  County  of  Merced  v.  ShafTer,  40 
Cal.  App.  163,  180  Pac.  342;  People  v.  Bar- 
rett, 6  Cal.  App.  578,  92  Pac.  647. 

The  obligation  of  the  bond  given  Is  in  con- 
formity with  the  order  of  the  magistrate  and 
with  the  statute.  The  only  irregularity,  if 
any  there  be,  is  one  of  fact,  and  Is  found  in 
the  words  of  recital,  "An  order  having  been 
made  •  ♦  «  that  Harry  A.  Schumacher 
be  held  to  answer  upon  the  charge,"  etc.  He 
had  not.  In  fact,  beoi  held  to  answer  after 
examination.  He  was  being  held  in  custody 
under  a  warrant,  and  was  awaiting  prelimi- 
nary examination.  In  other  words,  the  re- 
cital, if  it  applied  solely  to  a  holding  to  an- 
swer before  the  superior  court,  was  untrue. 

San  Francisco  v.  Randall,  54  Cal.  408,  was 
an  action  to  recover  upon  five  bail  bonds  giv- 
en tor  the  release  of  one  John  Tyler  from 
custody  on  felony  charges.  The  orders  of 
admission  to  ball  were  made  in  November, 
1877,  by  the  police  judge.  After  Tyler  had 
beoi  released  on  bail  pursuant  to  those  or- 
ders, the  hearing  upon  the  charges  came  be- 
fore said  police  court.  Tyler  not  appearing, 
tlie  bonds  were  declared  forfeited,  and  an  ac- 
tion was  commenced  to  recover  thereon.  In 
its  opinion  sustaining  the  judgment  rendered 
against  the  defendants  the  Supreme  Court 
made  the  following  statement  in  response  to 
the  contrition  that  the  bonds  were  not  in 
compliance  with  the  statute,  in  that  they 
did  not  state  that  Tyler  was  to  appear  be- 
fore the  police  judge  for  examination: 

"Section  twelve  hundred  and  seventy-eight  of 
the  Penal  Code  gives  a  form  for  bail  bonds,  and 
■ays  that  the  bond  to  be  given  shall  t>e  snb- 
stantiaUy  in  that  form.  That  form  applies  to 
bonds  to  be  given,  as  well  where  the  party  is  to 
appear  before  the  magistrate  for  examination 
as  where  he  is  held  to  answer  after  examina- 
tion.   The  bonds  in  qnestTon  follow  the  form 


given  in  the  statute.  They  are  that  he  will  'ap'- 
pear  and  answer  the  charge  above  mentioned, 
in  whatever  court  it  may  be  prosecuted.'  If  a 
party  be  arrested,  and  the  examination  post- 
poned to  a  future  day,  before  the  same  magis- 
trate, that  is  the  court  in  wtiich  the  charge  is 
to  be  prosecuted." 

Notwithstanding  the  above  decision,  coun- 
sel for  appellant  insist  that  section  1278 
does  not  provide  the  form  of  bond  before  be- 
ing held  to  answer;  that  this  Is  so  because 
the  headnote  of  the  article,  as  published  in 
the  original  authorized  edition  of  the  Penal 
Code  (Bail  Upon  Being  Held  to  Answer  Be- 
fore Indictment)  excludes  from  the  sections 
therein  contained  any  bail  given  before  be- 
ing "held  to  answer"  by  a  magistrate.  We 
are  referred  to  Bettencourt  v.  Sheehy,  157 
Cal.  698,  702,  109  Pac.  89,  91,  where  It  was 
said  that  the  marginal  notes  to  the  sections 
of  the  original  Codes  cannot  be  distinguish- 
ed in  principle  from  the  headnotes  to  the 
chapters,  articles,  and  titles,  and  that — 

"As  to  these  it  Isas  been  held  that  they  are 
parts,  of  the  statute  limiting  and  defining  the 
section  to  which  they  refer,  and  that  to  refuse 
to  give  effect  to  them  according  to  their  im- 
port would  be  to  malce  the  law,  not  to  ad- 
minister it" — dtiubg  cases. 

The  earliest  of  the  cited  cases  Is  Barnes  v. 
Jones,  51  Cal.  306.  It  was  tllere  pointed  ont 
that  a  headnote  of  a  chapter  is  not,  in  any 
sense,  a  title  to  a  statute.  It  Is  a  part  of  the 
body  of  the  act.  Inserted  for  the  purpose  of 
controlling  and  limiting  the  scope  and  appli- 
cation of  the  general  words  used  in  the  chap- 
ter. This  principle  would  likewise  apply  to 
the  marginal  inscriptions  of  particular  sec- 
tions. Thus,  in  the  present  Instance^  the 
marginal  Inscription  to  section  1278  In  the 
original  edition  of  the  Code,  wiilch  la  now 
printed  at  the  head  of  the  section,  reads: 
"Ball,  how  put  in  and  form  of  the  undertak- 
ing." The  headnote  to  said  chapter  1  is 
"Bail"  Considering  these  headnotes  to  the 
chapter  and  article,  together  with  the  head- 
note  or  marginal  inscription  of  section  1278, 
and  considering  also  the  fact  that  no  other 
form  of  bail  bond  is  provided  which  could 
be  applied  to  the  situation  existing  prior  to 
the  preliminary  examination  of  a  prisoner 
held  on  a  charge  of  felony,  we  discover  no 
sufficient  reason  for  holding  that  this  form 
of  bond  does  not  so  apply  in  the  Instant  case. 
To  hold  otherwise  would  be  to  attempt  to 
overrule  the  decision  in  San  Frandsco  t. 
Randall,  supra. 

The  judgment  is  affirmed. 

We  concur:    SHAW,  X;  JAMBS,  T. 
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LEWIS  V.  TULARE  RECLAMATION  DIST. 
NO.  749  tt  al.     (Civ.  2387.) 

(District  Govrt  of  Appeal,  T^ird  District,  Cal- 
if oroia.  Jan.  6,  19^.  i. earing  Denied  by 
Supreme  Coart  March  2,  1922.) 

1.  Vendor  and  parchaser  (S=323l  (6)— Knowl- 
edge of  contents  of  defective  records  In  of- 
fice of  county  treasurer  held  aot  sufflclent 
■otioe  of  sale  of  land  for  taxes. 

In  certificate  of  sale  of  land  for  special  as- 
sessment, where  the  recital  of  notice  of  sale 
correct^  described  it  as  being  in  section  27, 
and  the  certificate  later  describes  the  land  sold 
as  being  in  section  21,  the  fact  that  an  abstract 
company,  in  searching  the  records  to  deter- 
mine the  title  to  the  land  for  plaintiff  before 
he  purchased  it,  failed  to  examine  in  the  coun- 
ty treasurer's  office  the  stubs  of  the  receipts 
for  payment  of  the  assessments,  Tvbich  showed 
that  the  land  in  section  27  had  been  bought  by 
S.  at  a  tax  sale  is  no  defense  in  an  action 
to  recover  the  land,  since,  if  plaintiff  had  actual 
knowledge  of  the  contents  of  the  records  in 
the  treasnrer's  office,  the  uncertainty  aa  to 
what  lands  were  sold  to  S.  would  still  exist. 

2.  Waters  and  water  courses  ^=>23 1— Csrtlfl- 
cate  of  sale  of  land  for  spellai  asseasment 
falling  to  properly  describe  it  lieid  fatally 
defective. 

Where  a  certificate  of  sale  of  land  worth 
$5,000  for  a  special  assessment  of  $16.50  re- 
cited the  notice  of  sale,  which  correctly  de- 
scribed the  land  as  being  in  section  27,  and  the 
certificate  stated  that  the  land,  described  as 
being  in  section  21,  was  sold,  the  mistake  in  the 
certificate  prevented  title  from  passing  either 
by  the  certificate  or  the  deed  made  in  pursu- 
ance thereof. 

3.  Waters  and  water  ooorses  «=>23 1— Record- 
ing of  certificate  of  sale  of  land  for  taxes  Is 
to  give  notice  of  contents  of  oertlflcate  to  the 
owner  and  subsequent  purchasers. 

In  view  of  Civ.  Code,  {  1107,  providing  that 
every  grant  of  estate  and  real  property  is  con- 
clusive against  the  grantor  and  every  one  sub- 
sequently claiming  under  him,  except  the  pur- 
chaser or  incumbrancer  who  in  good  faith  or 
for  valuable  consideration  acquires  title  or  lien 
by  an  instrument  that  is  first  duly  recorded, 
the  requirement  that  a  certificate  of  sale  of 
land  for  special  assessment  shall  be  recorded 
is  to  give  notice  to  the  owner  and  subsequent 
purchaser  of  its  contents. 

Appeal  from  Superior  (3ourt,  Kings  Ootm- 
ty;   M.  L.  Sbort,  Judge. 

Action  by  D.  W.  liewls  against  the  Tulare 
Reclamation  District  No.  749  and  others. 
From  a  Judgment  for  plaintiff,  defendant  J. 
J,  Spltzer  appeals.    AfQrmed. 

Gregory  &  Goodell  and  D.  Hadsell,  all  of 
San  Francisco,  for  aiqiellant. 
J.  L.  C.  Irwin,  of  Hanford,  for  respondent. 

FINCH,  P.  J.  [1]  January  8,  1917,  Geo. 
B.  Macer,  whose  residence  was  at  Bowling 
Green,  Ohio,  was  tbe  owner  of  the  southeast 


quarter  of  section  27,  townahlp  21  south, 
range  21  east,  Mt  Diablo  base  and  meridian, 
within  the  boundaries  of  defendant  reclama- 
tion district.  Kings  county.  On  that  day  tbtr 
trustees  of  the  district  ordered  that  an  In- 
stallment of  20  per  cent  of  an  assessment 
theretofore  made  be  paid  on  the  20tb  day  of 
February,  1917.  Notice  of  the  order  was 
duly  published  according  to  law  and  a  copy 
of  the  notice  was  mailed  to  Mercer,  but  he 
did  not  receive  It  February  21,  1917,  the 
secretary  of  the  board  signed  a  notice  of  sale 
of  said  laUd,  and  other  lands,  to  be  made  Au- 
gust 15,  1917,  and  the  notice  was  thereafter 
published  as  required  by  law,  commencing 
April  6,  1917.  Mercer's  land  was  sold  at  the 
time  stated  In  the  notice  to  defendant  Splts- 
er  (or  the  sum  of  $16.60  and  the  trustees 
thereupon  executed  and  delivered  to  Spitzer 
a  certificate  of  sudi  sale.  The  oertlflcate 
sets  out  the  notice  of  sale  In  full  in  which 
the  description  of  the  land  In  question  Is 
as  follows: 

"Tract  No.  40,  Southeast  quarter  of  Sec.  S7, 
T.  21  S.,  R.  21  B.,  containing  160  acres,  assess- 
ed to  Geo.  B.  Mercer." 

The  number  of  the  tract  given  in  the  de- 
scription Is  its  number  on  the  assessment 
roU.  The  certificate  recites  that  at  the  sale 
the  trustees  sold  to  Spitzer  tract  No.  "40, 
being  *  *  «  the  southeast  quarter  of 
section  SI,  T.  21  S.,  R.  21  east,  M.  D.  B.  & 
M."  The  certificate  was  recorded  September 
24, 1917,  In  the  record  of  certificates  of  sales 
in  the  office  of  the  county  recorder.  No- 
vember 7, 1918,  the  trustees  executed  and  de- 
livered to  Spitzer  a  deed  of  the  property. 

October  17,  1918,  Mercer  deeded  the  land 
to  plaintiff,  and  the  deed  was  recorded  No- ' 
vember  1,  1918.  Neither  the  plaintiff  nor 
Mercer  knew  of  the  call  for  the  20  per  cent 
Installment  or  of  the  sale  of  the  property  un- 
til about  December  10,  1918.  Immediately 
after  learning  of  the  sale  the  plaintiff  offered 
to  redeem,  and  tendered  payment  both  to 
Spitzer  and  the  county  treasurer  of  the 
amount  of  said  installment  with  the  accrued 
interest  costs,  and  penalty,  and  interest  on 
said  sums  at  the  rate  of  2  i>er  cent  per 
month  from  the  date  of  the  sale,  but  bis 
offer  was  refused.  The  idaintlff  then  brought 
this  suit,  and  in  his  complaint  offered  to 
pay  said  sums.  The  court  entered  judgment 
declaring  the  certificate  and  the  trustees' 
deed  null  and  void,  and  quieting  plaintiff's 
title  to  the  land  upon  payment  by  the  plain- 
tiff to  Spitzer  of  the  aforesaid  sums. 

The  court  found  that  the  certificate  of 
sale  did  not  describe  the  Mercer  land.  As 
stated,  the  notice  of  sale,  containing  a  cor- 
rect description  of  the  land,  was  embodied 
in  the  certificate  by  way  of  recital.  This 
was  followed  by  the  statement  that  the 
southeast  quarter  of  section  21  was  sold. 
An  examination   of  the  certificate  of  sale 
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alone  or  In  conjonctlon  with  all  the  impera 
and  proceedings  leading  np  to  the  sale  would 
not  disclose  what  lands  were  actually  sold. 
Only  by  evidence  outside  of  the  record  of  the 
proceedings  could  It  be  determined  what  land 
was  sold.  Before  consummating  the  pur- 
chase, the  plaintiff  caused  the  records  to  be 
•examined  by  the  Kings  County  Abstract  Com- 
pany. The  company,  misled  by  the  erro- 
neous description  of  the  land  in  the  certificate 
of  sale,  certifled  that  "said  property  Is  in- 
cluded within  the  boundary  lines  of  Tnlarii 
Ijake  reclamation  district  No.  749,  and  is 
subject  to  any  taxes  or  assessments  for  the 
purpose  thereof;  from  an  examination  of 
the  records  of  said  district  in  the  o£Bce  of 
the  county  treasurer  of  Kings  county,  it  ap- 
pears that  all  such  taxes  or  assessments 
heretofore  leyled  have  been  fully  paid."  '  Ap- 
pellant argues  that  the  abstract  company 
was  the  agent  of  the  plaintiff  in  the  exam- 
ination of  the  records;  that  at  the  time 
of  such  examination  there  was  on  file  in  the 
office  of  the  county  treasurer  a  book  contain- 
ing the  stubs  of  receipts  given  on  payment  of 
assessments;  that  the  abstract  company 
knew  that  such  book  was  on  file;  that 
among  such  stubs  was  one  showing  that  the 
southeast  quarter  of  section  27  had  by  Spltz- 
er  been  "bought  for  20  per  cent.,  with  costs, 
interest,  and  penalty";  that  the  knowledge 
of  the  abstract  company  was  the  knowledge 
of  the  plaintiff ;  and  that  the  foregoing  facte 
were  "sufficient  to  put  him  on  actual  notice." 
Even  if  the  plaintiff  bad  actual  knowledge 
of  the  contents  of  all  records  in  the  treasur- 
er's office,  the  uncertainty  as  to  what  lands 
were  actually  sold  to  Spitser  would  still  ex- 
ist. 
'  [2]  Appellant  contends  that  me  descrip- 
tion of  the  land  In  the  certificate  of  sale  Is 
not  fatally  defective,  dtlng  Leonard  v.  Ob- 
bum,  169  Cal.  160,  146  Pac.  631,  where  It  Ib 
said: 

"A  deed  is  not  void  for  uncertainty  because 
of  errors  or  Inconsistency  in  some  of  the  par- 
ticulars of  the  description.  •  •  ♦  If  the  de- 
scription is  general,  the  particular  subject-mat- 
ter to  wiiich  the  description  applies  may  be  as- 
certained by  parol  evidence.  Nor  will  the  deed 
be  void  for  uncertainty  from  the  fact  that  the 
description  in  part  is  false  or  incorrect,  if  there 
are  snfficient  particulars  given  to  enable  the 
premises  intended  to  be  conveyed  to  be  identi- 
fied." 

'  The  casei  cited  is  not  in  point.  The  deed 
there  under  discussion  was  between  indl^ 
vlduals  and  no  question  of  a  tax  title  was 
involved.    In  case  of  a  tax  title: 

"It  is  not  sufficient  that  a  similar  description, 
in  a  contract  or  conveyance  between  individuals, 
might  be  shown  by  parol  evidence  to  have  been 
intended  for  particular  premises.  The  descrip- 
tion must  be  certain  of  itself,  and  not  such  as 
to  require  evidence  aliunde  to  render  it  cer- 
tain." Keane  v.  Cannovan,  21  Cal.  302.  82  Am. 
Dec.  738.  "It  is  hardly  necessary  to  say  that 
tax  procsedings  are  in  invitum,  and  to  be  valid, 


must  be  in  strict  accordance  with  the  statute." 
People  V.  Mahoney,  55  Cal.  288.  "A  descripr 
tion  which  would  suffice  in  an  agreement  to  con- 
vey, or  in  a  deed,  may  be  bad  in  an  assessment. 
In  the  first  case,  the  court  might  inquire  as  to 
the  intention  of  the  parties,  but  in  the  other 
the  owner  has  no  part  in  the  proceeding,  which 
is  hostile,  and  to  every  step  in  which  be  is  ob- 
jecting." MiUer  v.  Williams,  135  Cal.  185,  97 
Pac.  789.  "A  tax  sale  certificate  containing  an 
insufficient  description  is  invalid,  and  the  deed 
based  thereon  must  likewise  be  invalid."  lit- 
tle V.  Bnrlingham,  33  Idaho,  757,  196  Pac.  464; 
Wilson  V.  Jarron,  23  Idaho,  563,  131  Pac.  12; 
Cahoon  v.  Seger,  31  Idaho,  101,  168  Pac.  441. 

In  Simmons  v.  McCarthy.  118  Cal.  622,  00 
Pac.  761,  there  was  an  inconsistency  betwe^t 
two  recitals  in  a  tax  deed  as  to  the  year  of 
the  assessment  and  the  uncertainty  was  held 
fatal.  The  following  cases,  in  which  errors 
in  tax  proceedings  have  been  held  fatal,  il- 
lustrate the  strict  compliance  with  the  law 
required  to  sustain  a  tax  title:  Simmons  v. 
McCarthy,  supra  (difference  in  redtals  of 
deed  of  tliree  cents  as  to  amount  paid) ;  Mil- 
ler V.  Williams,  supra  (sale  for  8  cents  more 
than  was  due);  Fox  v.  Townsend,  152  CaL 
51,  91  Pac.  904,  1007  (omission  of  dollar- 
mark  in  assessment  roll) ;  Treadweil  v.  Pat- 
terson, 51  Cal.  638  (sale  for  36  cents  more 
than  due);  Harper  y.  Rowe,  53  CaL  233. 
(sale  for  70  cents  more  than  due) ;  AxteU  ▼. 
Oerlach,  67  CaL  483,  8  Pac.  34  (sale  for  $1 
more  than  due);  Warden  v.  Broome,  9  Cal. 
App.  172,  98  Pac.  262  (statement  in  published 
delinquent  list  of  82  cents  tn  excess  of 
amount  due,  though  sale  was  for  correct 
amount) ;  Lantz  v.  Fishbum,  8  OaL  App. 
662,  91  Pac.  816  (sale  was  noticed  to  be  held 
at  "the  easterly  door  of  the  courthouse,"  In- 
stead of  "the  front  of  the  courthouse,"  as 
the  law  required). 

[3]  The  requirement  that  the  certificate  of 
sale  shall  be  recorded  is  not  for  an  idle  pur- 
pose, but  to  give  notice  to  the  owner  and  sub- 
sequent purchasers  of  its  contents.  Page  v. 
Rogers,  31  Cal.  294;  Foorman  ▼.  Wallace, 
76  CaL  667,  17  Pac.  680;  Bennett  v.  Wilson, 
122  Oal.  513,  66  Pac.  390,  68  Am.  St.  Rep. 
61 ;  Civ.  Code,  {  1107).  At  the  time  the  trus- 
tees directed  payment  of  the  installment  In 
question  here  section  3466  of  the  Political 
Code  provided: 

"Upon  making  such  order  the  secretary  shall 
cause  to  be  published  a  notice  in  the  following 
form:  (Name  of  reclamation  district,  location 
of  principal  place  of  hnsineBS.)  Notice  is  here- 
by given  that  at  a  meeting  of  the  directors,  held 
on  the  (date),  an  installment  of  (amount)  was 
ordered  paid  within  thirty  days  from  date 
thereof  to  the  treasurer  of  the  county  of  (name 
of  county).  Any  installment  whi^  shall  remain 
unpaid  on  the  (day  fixed)  will  be  delinquent 
together  with  the  accrued  interest  thereon  and 
costs  and  penalties." 

Instead  of  following  the  tatm  so  pre- 
scribed, the  secretary  caused  to  be  published 
tbe  following  notice: 
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"Tulare  Lake  Redemation  District  No.  7(9. 

"Prindpal  Place  of  Business,  Bangs  County, 
California,  Office  of  Trustees,  Hanford,  Cali- 
fornia. 

"Notice  is  hereby  given  that  at  a  Ineeting  of 
the  directors  or  trustees  of  the  district  held  on 
January  8th,  1017,  an  installment  of  twenty  per 
cent,  of  the  total  assessment  was  ordered  paid 
on  the  20th  day  of  February,  1917,  to  the  treas- 
urer, of  the  county  of  Kings,  state  of  California. 
Any  installment  which  shall  remain  unpaid  on 
the  said  20th  day  of  February,  1917,  will  be  de- 
linquent, together  with  the  accrued  interest 
thereon  and  costs  and  penalties. 

"By  order  of  the  board  of  trustees  or  direc- 
tors. Leon  3.  Israel, 
"See.  Tnlare  Lake  Reclamation  Diat.  No.  749." 

Respondent  contends  that  this  notice  is 
fatally  defective  In  not  giving  the  street  and 
number  of  the  principal  place  of  business  of 
the  district  and  in  stating  that  the  Install- 
ment was  ordered  paid  "on  the  20th  day  of 
February,  1917,"  instead  of  "within  thirty 
days  from  date"  of  the  order  made  by  the 
trustees.  This  contention  finds  suiMtort  in 
the  case  of  Simmons  v.  McCarthy,  118  CaL 
624,  60  Faa  762,  wbere  it  is  said  that — 

"When  a  form  has  been  made  necessary,  it  is 
not  for  the  courts  to  inquire  whether  the  re- 
quired recitals  are  of  material  facts  or  other- 
wise. A  spedal  power  granted  by  statute,  af- 
fecting the  rights  of  individuals,  and  which  di- 
vests the  title  to  real  estate,  ought  to  be  strict- 
ly pursued,  and  it  should  so  appear  on  the  face 
of  the  proceedings." 

It  may  be  further  noted  that  section  3466 
provides: 

"Immediately  after  the  said  installment  has 
become  delinquent,  the  trustees  of  the  district 
must  publish  •  •  •  a  notice  that  the  prop- 
erty assessed  will  be  sold  on  the  date  therein 
suted,"  etc. 

In  tbls  case  the  notice  of  sale  was  signed 
by  the  secretary  of  the  board  of  trustees  as 
such  and  there  was  nothing  in  the  notice  to 
Indicate  that  it  was  given  or  published  by 
the  direction  or  under  the  authority  of  the 
trustees.  Having  arrived  at  the  conclusion, 
however,  that  the  certificate  of  sale  is  in- 
sufficient, it  is  not  necessary  to  decide  the 
other  questions  raised. 

In  this  case  the  plaintiff  paid  Mercer  |6,- 
000  for  the  land  in  dispute.  The  court 
found  that  the  land  was  worth  $5,000.  The 
defendant  purchased  the  property  at  the 
trustee's  sale  for  $16.50.  Neither  Mercer 
nor  the  plaintiff  knew  of  the  call  for  the  In- 
stallment or  of  the  sale  of  the  land  until  af- 
ter the  period  for  redemption  had  expired. 
If  the  lodgment  is  upheld,  the  defendant  will 
receive  all  that  he  paid  out  with  interest 
thereon  at  the  rate  of  two  per  cent,  a  month. 
If  the  sale  to  the  defendant  be  held  valid, 
he  will  receive  the  property  for  one-third 
of  1  per  cent,  of  its  true  value.    A  court 


should  not  uphold  a  title  so  acquired  unless 
compelled  by  the  strict  letter  of  the  law. 
The  Judgment  Is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


SAN  FRANCISCO  LUMBER  CO.  V.  YATES 
»t  al.     (Civ.  3929.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  C^ifomia.  Aug.  30,  1921.  Rehear- 
ing Denied  Sept.  29,  1921.  Hearing  Denied 
by  Supreme  Court  Oct.  24,  1921.) 

Mortgages  <3=>I63(3)— Deed  of  trust  securing 
note  to  vendor  held  prior  to  mechanlos'  lien 
thereafter  acquired. 
Where  vendor,  to  obtain  money  to  erect  a 
building  on  the  lot  sold,  as  required  by  contract, 
sold  vendee's  note  and  the  deed  of  trust  se- 
curing same,  the  assignee,  on  purchasing  the 
property  at  foredosure  sale,  became  th«  owner 
thereof  free  from  liens  for  work  done  and  ma- 
terials  furnished   in   the    construction   of   the 
building  after  the  recordation  of  the  deed  of 
trust,  in  view  of  Code  Civ.  Proc.  {  1186,  as 
to  mechanics'  liens. 

Appeal  from  Superior  Court,  City  and 
Count?  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  the  San  Frandsco  Lumber  Com- 
pany against  W.  F.  Yates  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  In  pAit  and  remanded,  with  dtreo- 
tlons. 

T.  W.  Hubbard  and  Hubbard  &  Johnson, 
all  of  San  Frandsco,  for  appellants. 

Ait^en  &  Aitken  and  Altken,  Olensor, 
Clewe  &  Van  Dine,  all  of  San  Frandaco^  for 
respondent. 

WASTE,  P.  J.  The  plaintiff  brought  this 
action  to  foredose  two  mechanics'  liens.  The 
court  awarded  a  i)ersonal  Judgment  against 
the  contractor  and  decreed  a  lien  on  the 
buUding  and  land,  subject  only  to  a  mortgage 
executed  by  defendants  W.  F.  and  Jeannette 
Yates,  held  by  the  German  Savings  &  Loan 
Sodel7,  concerning  whidi  there  is  no  dispute. 
It  ordered  a  sale  of  the  premises  to  satisfy 
the  claims.  Certain  of  the  defendants  ap- 
peal, claiming  that  their  Interests  under  a 
prior  recorded  deed  of  trust  are  superior  to 
the  rights  of  the  lienholders,  and  that  the 
court  erred  in  Its  findings  of  fact  and  condu- 
slons  to  the  contrary. 

The  defendant  Jeannette  Yates  was  the 
owner  of  the  lot  In  question.  She  made  a 
contract  with  the  defendants  Berry,  by  the 
tonus  of  which  it  was  agreed  that  Mrs.  Yates 
should  erect  a  building  upon  the  lot,  the 
Berrys  to  buy  the  premises  from  her  for  an 
agreed  price  of  $2,150  and  interest,  payable 
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In  monthly  installmentB  after  completion  of 
the  building.  Pursuant  to  this  agreement 
Mrs.  Tates  and  her  husband  executed  and  de- 
livered a  deed  conveying  the  land  to  the 
Berrys,  which  deed  was  duly  recorded.  As 
part  of  the  transaction,  Amelia  Frances  Berry 
and  Curtis  Berry,  her  husband,  then  execut- 
ed and  delivered  to  Mrs.  Yates  their  promis- 
sory note  for  the  sum  of  $2,150,  and  interest, 
payable  In  installments  as  agreed.  In  order 
to  secure  the  payment  of  the  note,  Mr.  and 
Mrs.  Berry  executed  a  deed  of  trust  of  the 
lot  to  defendants  Henry  S.  Bridge  and  Harry 
B.  Allen,  as  trustees,  which  was  properly  re- 
corded. Coincident  with  the  execution  of  the 
note  and  deed  of  trust,  Mrs.  Tatea  sold  and 
indorsed  the  note  to  the  defendant  Carrie  B. 
Bridge,  and  she  and  her  husband  transferred 
and  conveyed  to  M^s.  Bridge  all  of  their 
right,  title,  and  Interest  in  and  to  the  deed  of 
trust,  and  Mrs.  Bridge  has  ever  since  been 
the  owner  and  holder  of  the  note  and  said 
Interesta  Neither  the  assignment  of  the 
note,  nor  the  transfer  of  the  interests  under 
the  deed  of  trust,  has  ever  been  recorded. 

After  all  the  foregoing  transactions  had 
been  completed,  Mrs.  Yates  entered  into  an 
agreement  with  W.  F.  Yates,  her  husband, 
who  was  her  agent  and  builder,  to  construct 
a  dwelling  on  the  lot.  The  court  found,  and 
It  appears  to  be  a  fact,  that  the  purpose  of 
the  execution  of  the  note  and  deed  of  trust 
by  the  Berrys  to  Mrs.  Yates,  and  by  her 
transferred  to  Mrs.  Bridge,  was  to  obtain 
money  to  be  used  by  defendant  W.  F.  Yates 
In  connection  with  his  business  of  building 
and  selling  houses,  one  of  which  was  the 
house  in  question. 

The  plaintiflT  supplied  the  lumber  used  in 
the  construction  of  the  building,  and  his  as- 
signor, Powers,  furnished  the  material  and 
labor  for  doing  the  plastering  and  cement 
work.  It  Is  admitted  that  they  duly  filed 
their  claims  of  lien,  and  there  is  no  question 
In  the  case  as  to  the  value  of  the  labor  and 
material.  It  is  also'  admitted  that  prior  to 
the  time  any  of  the  material  was  furnished, 
or  any  of  the  work  was  done,  the  deed  of 
trust  from  the  Berrys  to  Bridge  and  Allen 
was  recorded.  In  point  of  time,  therefore, 
the  lien  created  by  this  deed  of  trust  is  prior 
to  the  lien  of  the  plaintiff.  Notwithstanding 
this  fact,  the  court  below  decreed  that  the 
lien  of  the  plaintiff  was  superior  to  the 
rights  of  the  appellants  who  are  claiming  un- 
der the  deed  of  trust,  which  ruling  raises  the 
point  to  be  determined  on  this  appeal. 

Section  1186  of  the  Code  of  Civil  Procedure 
provides  that  mechanics'  Hens  are  only  pre- 
ferred to  any  Hen,  mortgage,  or  other  Incum- 
brance which  may  have  attached  subsequent 
to  the  time  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  ma- 
terials were  commenced  to  be  furnished ;  al- 
so to  any  lien,  mortgage,  or  other  incum- 
brance of  which  the  lienholder  had  no  notice, 
and  which  was  not  recorded  at  the  time  the 
building  was  commenced.    The  lower  court 


took  the  view,  and  the  respondent  is  here  ar- 
guing, that  the  facts  of  this  case  remove  it 
from  the  application  of  that  section.  Their 
position  is.  In  brief,  tllat  Mrs.  Yates  was  the 
real  owner  of  the  property;  that  the  trust 
deed  was  in  effect  of  her  own  execution: 
that  through  her  husband,  acting  as  her 
agent  and  contractor,  she  herself  created  the 
mechanic's  and  materialman's  liens,  which 
should  take  precedence  over  any  interest  she 
may  have  in  the  property ;  that  the  interest 
of  Mrs.  Yates,  as  owner,  whatever  it  may  be, 
was  subject  to  the  liens,  regardless  of  the 
claims  of  Bridge  as  assignee. 

We  are  not  impressed  with  the  argument 
advanced  in  support  of  the  respondent's  po- 
sition. In  the  first  place,  Mrs.  Yates  was  not 
the  owner  of  the  lot  after  the  execution,  de- 
livery, and  recordation  of  the  deed  to  the 
Berrys.  In  the  next  place,  even  if  she  had 
been,  she  had  the  right  to  create,  by  the  deed 
of  trust,  a  preferred  lien  on  the  property  to 
raise  money  for  the  purpose  of  erecting  the 
building,  which  takes  precedence  to  subse- 
quent mechanics'  lien  claims  (Harper  ft  Rey- 
nolds Co.  v.  Hammond  Lumber  Co.  [Cal. 
App.]  196  Pac.  97),  in  which  a  hearing  In  the 
Supreme  Court  was  denied.  No  more  was 
done  in  this  case  than  in  that.  The  facts 
there  considered,  while  not  the  exact  counter- 
part of  those  here,  are  so  nearly  alike  that 
we  deem  the  decision  to  be  conclusively 'de- 
terminative of  this  case.  In  this  case,  as  in 
that,  there  is  no  allegation  of  fraud  in  any 
of  the  pleadings,  and  nothing  in  the  contract 
or  assignment  to  suggest  fraudulent  intent. 
No  facts  are  set  forth  in  the  findings  from 
which  corrupt  motives  on  the  part  of  any  of 
the  contracting  parties  could  reasonably  be 
inferred.  Nowhere  does  It  appear  that  subse- 
quent to  the  recordation  of  the  trust  deed 
the  proceeds  were  diverted  from  the  purpose 
for  which  they  were  Intended,  with  the  in- 
tent to  deprive  the  lien  claimants  of  their 
priority. 

The  Judgment  and  decree  of  the  lower 
court,  giving  priority  to  the  claims  of  liens  of 
the  respondent  over  the  prior  recorded  deed 
of  trust,  is  not  supported  by  the  facts,  and  is 
contrary  to  the  express  provision  of  the  sec- 
tion of  the  Code  referred  to. 

It  Is  not  disputed  that  the  deed  of  trust 
was  properly  recorded.  The  validity  of  the  in- 
dorsement of  the  note  which  it  secured,  and 
the  sufficiency  of  the  assignment  of  all  the 
interest  of  Mrs.  Yates  under  the  deed  of 
trust,  to  Mrs.  Bridge,  are  not  questioned. 
The  court  found  that  after  the  completion  of 
the  dwelling,  the  Berrys  defaulted  in  their 
payments.  Thereupon  defendants  Bridge  and 
Allen,  the  trustees,  at  the  instance  of  Mrs. 
Bridge,  caused  the  property  to  be  sold  under 
the  terms  of  the  deed  of  trust  At  the  sale 
Mi's.  Bridge  became,  and  Is  now,  the  owner 
of  the  property.  On  these  facts  It  conclusive- 
ly appears  that  the  property  is  free  and  clear 
of  the  claims  of  lien  attempted  to  be  assert- 
ed by  the  respondent  la  this  action. 
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The  Judgment  1b  reversed,  except  In  so  far 
as  it  accords  a  personal  judgment  In  favor  of 
the  plalntUr  and  against  the  defendant  W.  F. 
Tates.  The  cause  Is  remanded  to  the  lower 
court,  with  directions  to  enter  Judgment  In 
accordance  with  the  views  herein  expressed; 
the  appellants  to  recover  their  costs  of  this 
appeal. 


We    concur: 
GAN,  J. 


KICHAROS,     J. ;     KERRI 


8ECC0MBE  V.  CASE  ct  al.    (Civ.  4141.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  Califoraia.    Jan.  6,  1922.) 

1.  jDdginsBt  «s>784— Pibiitt  Lands  9=»I40— 
Existing  Judgmrats  at  time  patent  rsoeivtd 
•qnal  lleaa  en  land,  ualNt  under  Homestead 
Aet. 

Doclceted  Judfments  at  the  time  landowner 
received  federal  patent  became  liens  on  the 
property  simultaneously,  and  neither  bad  pri- 
ority, under  Code  Civ.  Proc.  |  671,  provided 
the  patent  was  not  secured  under  the  homestead 
law  (Rev.  St  U.  S.  |  2206  [D.  S.  Comp.  St 
I  4S51]),  in  which  case  the  land  would  net  be 
liable  for  debts  contracted  prior  to  the  issue  of 
the  patent  but  wonld  be  liable  for  Judgments 
based  on  torts. 

2.  Appeal  and  error  iSs»l76— Fact  assumed  te 
be  true  la  trial  oourt  may  not  b«  oonttstad 
on  appeal. 

When  a  fact  is  assumed  to  be  tme  in  the 
trial  court  it  cannot  afterwards  be  contested  on 
appeal. 

y 
Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  A.  H.  Seccombe  against  George 
D.  Case,  James  R.  Shaw,  and  others.  From 
a  Judgment,  plaintiff  and  the  named  defend- 
ants appeal.    Affirmed. 

Walter  T.  Casey,  of  Los  Angeles,  for  appel- 
lants Case  and  Shaw. 

KimptoD  EiUis,  of  Lo8  Anceles,  for  appel- 
lant Seccombe. 

Kemp,  lUtchell  &  Sllberberg,  Michael  Ru- 
dolph, and  Isaac  Pacht,  all  of  Los  Angeles, 
for  tespondeBta. 

TYLER,  P.  J.  This  action  vras  one 
brought  to  quiet  title  to  certain  lands  situate 
in  Los  Angeles  county.  Defendants  Case 
and  Shaw  answered,  and  by  cross-complaint 
asked  to  have  the  property  quieted  in  them. 
Defendants  Sacks  and  Arnold  similarly  an- 
swered and  cross-complained  and  sought  the 
same  relief  as  the  other  defendants.  Judg- 
mott  went  for  defendants  Sacks  and  Arnold, 
the  title  to  the  property  being  quieted  In 
them  against  the  plaintiff  and  all  other  de- 
fendants    including    Charles    O.    HasktiL 
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Plaintiff  Seccombe,  and  defendants  Case  and 
Shaw  appeal.  At  the  trial  most  of  the  facts 
were  submitted  upon  a  stipulation.  The  case 
depends  upon  the  sufflciency  of  the  proof  of 
the  character  of  the  grant  received  by  de- 
fendant Haskell  from  the  United  States ;  all 
parties  to  the  action  claim  title  through 
Haskell.  Plaintiff  to  this  action  had  secur- 
ed, and  on  May  7, 1914,  had  docketed,  a  defi- 
ciency Judgment  against  Haskell  in  Los  An- 
geles county.  On  November  29,  1918,  he 
caused  execution 'to  be  levied  and  the  prop- 
erty to  be  sold,  he  bidding  it  in.  On  October 
9,  1920,  he  received  a  sheriff's  deed  to  the 
same.  Appellants  Case  and  Shaw's  claim  of 
title  is  based  <m  a  mortgage  covering  said 
property  executed  by  Haskell  October  15, 
1916,  which  mortgage  was  duly  recorded. 
Shaw  and  Case  were  the  mortgagees.  Re- 
spondents' title  arose  as  follows:  Defendant 
H.  J.  Wilson  obtained  Judgmoit  against  Has- 
kell in  Los  Angeles  county,  and  on  October 
11,  1917,  be  caused  execution  to  tw  levied  on 
the  property.  Sale  was  had  under  execution 
in  November,  1917;  the  purchasers  being  the 
respondents  Sacks  and  Arnold.  On  Novem- 
ber 23,  1918,  a  sheriff's  deed  Issued  to  said 
purchasers,  who  were  thereupon  let  into  pos- 
session of  the  property  In  question.  The 
cause  of  action  upon  which  the  last-named 
Judgment  was  rendered  was  based  upon 
fraud  perpetrated  by  Haskell.  This  action 
was  brought  to  determine  these  conflicting 
claims.  The  Judgment  appealed  from  is  at- 
tacked on  one  ground  only.  The  court  found 
that  HaiAell's  title  was  derived  through  "a 
federal  patoit  and  homestead."  Appellants 
challenged  this  finding,  claiming  that  the  ev- 
idence is  insufficient  to  sustain  the  finding 
that  the  patent  issued  to  Haskell  was  one 
secured  under  the  homestead  act  of  the  Unit- 
ed States.  They  admit  that  a  federal  patent 
was  Issued  to  Haskell,  their  sole  contention 
being  that  the  evidence  failed  to  show  that 
the  patent  was  of  a  homestead  diaracter. 
The  materiality  of  this  finding  arises  as  fol- 
lows: 

[1]  At  the  date  that  Haskell  received  his 
patent,  October  9,  1915,  both  the  Seccombe 
and  Wilson  Judgments  against  Haskell  were 
docketed.  If  the  patent  were  not  a  home- 
stead patent  both  Judgments  became  a  lien 
on  the  property  simultaneously,  and  under 
the  law  neither  had  priority;  l>oth  I>eing  of 
equal  rank.  Section  671,  Code  Civ.  Proc.; 
Hertweck  v.  Fearon,  179  Pac.  190. 

If  the  grant  was  a  homestead  patent  a  dlf- 
feroit  result  followed.  Lojads  acquired  un- 
der the  Homestead  Act  are  not  liable  for 
debts  contracted  prior  to  the  issue  of  a  pat- 
ent therefor.  Section  2296,  Rev.  Stats.  (U.  S. 
Comp.  St  \  .4551)  PubUc  Land  Law.  This 
law  is  not  applicable  to  debts  arising  from 
torts  prior  to  issuance  of  patent  Brun  v. 
Mann,  151  Fed.  145,  80  C.  C.  A.  613,  12  L.  R. 
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A.  (N.  S.)  164;  Doran  ▼,  Kennedy,  237  U.  S. 
867,  35  Sup.  a.  616,  69  L.  Ed.  996;  Mullen  ▼. 
Simmons,  234  U.  S.  198,  34  Sup.  Ct.  857,  58  L. 
Ed.  1274.  Seccombe's  Judgment  was  founded 
on  contract ;  Wilson's  judgment  upon  fraud. 
It  follows  that  if  Hastell's  patent  was  in  fact 
a  homestead  patent  Seccombe  acquired  no 
rights  In  the  property  by  virtue  of  his  Judg- 
ment, It  being  founded  on  contract,  but  Wil- 
son did,  his  Judgment  arising  from  a  fraud. 
Case  and  Shaw's  mortgage  was  executed  in 
1916,  the  patent  Issued  in  1915.  If  the  pat- 
ent were  not  a  homestead,  the  lien  of  the 
Seccombe  and  Wilson  Judgments  attaciied 
equally  at  the  time  of  the  patent  for  1915, 
and  both  Judgments  bare  precedence  over 
the  mortgage;  it  being  executed  after  the 
patent  If  the  patent  were  a  homestead, 
then  the  Uen  of  Wilson's  Judgment  alone 
attached  at  the  time  patent  Issued,  and  it 
alone  would  have  precedence  over  the  mort- 
gage. The  result  is  that  in  any  event  Wil- 
son's Judgment,  and  through  him,  respond- 
«ntB'  title,  is  superior  to  the  mortgage.  The 
controversy,  therefore,  narrows  down  be- 
tween Seccombe  and  resjpondents  as  follows: 
(1)  The  respondents'  title  is  superior  to  Sec- 
combe's if  Haskell's  patent  is  a  homestead; 
'(2)  respondents  and  Seccombe  acquired  an' 
equal  lien  on  the  property  if  Haskell's  patmt 
is  not  a  homestead. 

The  trial  court  found  the  patent  to  be  a 
homestead.  Appellant  attacks  this  finding. 
Appellant  makes  no  attack  whatever  upon 
the  law  as  applied  to  the  facts.  His  attadi 
is  directed  solely  against  the  one  finding  of 
"homestead."  We  are  of  the  opinion  that 
under  the  sttpulatlon  with  reference  to  the 
fftcts  there  was  implied  without  any  ques- 
tion that  the  patent  was  of  homestead  char- 
acter. Plaintiff  was  Justified  in  relying  that 
the  stipulation  was  to  this  effect.  It  would 
seem  from  the  discussion  of  counsel  at  the 
time  of  the  introduction  of  the  patent  that 
evidence  of  the  same  was  In  court  and  was 
offered,  but  the  court  refused  to  receive  it 
upon  the  ground  that  its  existence  was  stip- 
ulated, and  all  parties  had  acquiesced  in  the 
conclusion  that  the  patent  was  a  homestead. 
At  the  time  of  the  proposed  offer  it  was  stat- 
ed by  counsel  for  cross-complainants  that 
the  patent  was  of  a  federal  homestead,  and 
after  briefly  stating  the  consequences  that 
would  follow  that  character  of  patent,  so  far 
as  it  related  to  the  rights  of  the  parties  here- 
in, it  was  then  stipulated  that  the  patent 
had  issued,  whereupon  the  court  remarked: 

"That  the  patent  was  issued  on  that  day  and 
not  issued  until  then,  and  there  was  no  patent 
until  then." 

And  further: 

"It  has  already  been  stipulated  that  patent 
has  been  issued,  and  it  was  issned  to  Haskell, 
and  the  date  of  it." 


[2]  And  again: 

"Itere  la  no  occasion  to  put  that  in  evidence. 
The  patent  was  issued  by  the  United  States  to 
Haskell." 

It  is  by  reason  of  these  remarks  by  the 
court  in  referring  to  the  stipulation  that  ap- 
pellant claims  there  Is  no  evidence  in  the  rec- 
ord to  support  the  homestead  character  of  the 
pat^it.  The  objection  is  highly  technical  and 
has  no  merit.  At  the  time  of  the  offer  as 
above  indicated,  it  was  clearly  stated  by 
counsel  making  the  offer  that  the  patent  was 
of  a  homestead  character.  The  reference 
thereafter  by  the  court  to  it  generally  as  a 
patent  in  no  manner  indicated  that  the  stip- 
ulation excluded  the  idea  that  the  patent 
was  of  a  homestead  character.  All  oounsd 
were  present,  and  the  statement  that  it  was 
a  homestead  patent  was  not  denied  or  clial- 
lenged  by  any  of  the  parties  int««ated.  l^e 
case  was  tried  and  decided  on  the  assump- 
tion that  this  was  the  fact,  and  was  the  very 
object  and  purpose  of  the  stipulation.  Coun- 
sel cannot  now  change  their  position  before 
this  court.  When  a  fact  is  assumed  to  be 
true  in  a  trial  court  It  cannot  afterwords  be 
contested  on  appeal.  It  Is  suggested  by  coun- 
sel for  respondent  that,  the  pateat  being  a 
public  document,  and  on  file  in  the  DnlCed 
States  land  office  at  Los  Angles,  for  the 
purpose  of  saving  time  and  expense  of  a  new 
trial  we  cause  the  same  to  be  examined  and 
determine  the  fact  of  tlie  dtaracter  of  the 
patent.  Upon  the  conclusion  we  have  reach- 
ed this  is  unnecessary. 

The  appeal  is  without  substantial  merit 
and  the  Judgment  is  hereby  affirmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 


ANDERSON    v.   ANDERSON.     (Civ.  4I8S.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  Cahfocnia.    Jan.  7,  1922.) 

1.  Divorce  ^=a\6\  —  Defaalt  decree  not  Mt 
aside  by  reason  of  oourt's  disregard  of  stlpu< 
latlon. 

Where  at  time  of  overroling  of  demurrer 
in  a  divorce  case  a  stipulation  was  entered  into 
between  the  parties  to  the  effect  that  defend- 
ant might  have  the  custody  of  a  certain  child, 
and  relied  thereon  when  failing  to  answer,  the 
fact  that  the  court  disregarded  such  stipulation 
and  awarded  custody  of  the  children  to  the 
plaintiff  did  not  warrant  setting  aside  defaalt 
decree. 

2.  Divorce  ®=297— Court  and  not  parties*  atlp- 
ulatlons  control  custody  of  ctilldren. 

While  parents  have  a  legal  right  to  stipu- 
late with  each  other  as  to  the  custody  and 
control  of  their  offspring  in  a  divorce  action, 
this  right  is  subject  to  the  control  of  the  court, 
which  will  place  the  dtildren  where  their  wel- 
fue  requires. 
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3.  DIvorM  «39l6l,  184(5)— 8«ttiaa  mMs  di-    ant  filed  a  demurrer. 
faalt  MMTttieMiy' 
Application  to  set  aside  defaolt  decree  of 
divorce  was  addressed  to  the  sound  discretion 
of  court,  and  its  action  will  not  be  disturbed  in 
tlie  absence  of  an  abuse  of  such  discretion. 


427 


4.  Divoroe  «ssl84(l2)— Defendant  set  pre]i»- 
diced  iiy  refasai  of  ooart  to  set  aside  default 
divoroe  deoree. 

Defendant  was  not  prejudiced  by  refusal  of 
court  to  set  aside  default  ^Torce  decree,  where 
her  only  purpose  was  to  obtain  custody  of  a 
certain  child,  since  by  a  proper  showing  of  fit- 
ness the  decree  could  be  modified  at  any  time 
during  minority  of  the  child  under  Civ.  Code, 
{  1S8. 

5.  Divorce  €=3(84(6)— Sufflcleacy  of  evidence 
not  before  court  on  appeal  from  prder  re- 
fusing  to  set  aside  default. 

Insufficiency  of  evidence  to  support  a  de- 
cree of  divorce  was  not  before  the  court  on 
appeal  from  an  order  refusing  to  set  aside  a 
default. 

Aiveal  from  Superior  Court,  Blverslde 
Oonnty.  Hugh  H.  Craig,  Judge. 

Action  by  Albert  C.  Anderson  against 
Pearl  J.  Anderson  for  divorce.  From  an  or- 
der denying  her  motion  to  set  aside  a  de- 
fault judgment  and  order  as  to  custody  of 
cbUdren,  defendant  appeals.     Affirmed. 

Ford  &  Bodkin,  of  I4O8  Angeles,  for  appel- 
lant. 

George  A.  French,  of  Blverslde,  for  re- 
spondent 

TYLER,  P.  J.  Action  for  divorce.  Plain- 
tiff had  judgment  by  default,  and  an  order 
awarding  the  care  and  custody  of  two  minor 
children,  Mllford,  a  son,  14  years  of  age, 
and  Evelyn,  a  daughter,  aged  9  years.  This 
is  an  appeal  from  an  order  denying  defend- 
ant's motion  to  set  aside  the  default  Judgment 
entered  herein  and  refusing  to  disturb  the 
order  made  in  the  interlocutory  decree 
awarding  the  custody  of  the  minor  children 
to  plaintiff.  It  Is  admitted  that,  the  ques- 
tion of  amending  the  decree  as  requested  by 
defendant  being  discretionary,  and  there  be- 
ing conflicting  affidavits  on  file  touching  the 
qualifications  of  the  parties  to  the  action, 


This  demurrer  was 
subsequently,  on  October  6^  1919,  overruled 
by  consent,  and  defendant  was  given  five 
days  to  answer.  At  the  same  time  the  count 
charging  her  with  adultery  was  dismissed; 
the  remaining  charge  being  that  of  cruelty. 
From  this  date  defendant  had  her  time  to 
plead  extended  from  time  to  time  by  stipu- 
lation until  January  3,  1920,  but  was  in  de- 
fault from  that  date  until  the  trial,  July  12, 
1920,  <m  which  date  her  default  was  again 
entered.  At  the  time  of  the  overruling  of 
the  demurrer  a  stipulation  was  entered  into 
between  the  parties  to  the  effect  tliat  de- 
fendant might  have  the  custody  of  the  minor 
daughter,  Evelyn  Anderson.  The  trial  court, 
however,  disregarded  this  stipulation,  and 
awarded  the  custody  of  both  minor  children 
to  plaintiff.  Appellant  here  contends  that 
In  failing  to  answer  she  relied  upon  the  stip- 
ulation had  with  plaintiff  regarding  the  cus- 
tody of  the  child,  and  was  of  the  belief  that 
a  decree  would  be  entered  In  conformity 
therewith,  and  that,  as  the  decree  Is  in  vio- 
lation of  the  stipulation,  the  judgment  should 
\»  set  aside  and  she  should  be  permitted  to- 
answer.  We  do  not  consider  that  these  rea- 
sons warrant  the  setting  aside  of  the  decree. 
While  parents  have  a  legal  right  to  contract 
with  each  other  as  to  the  custody  and  con- 
trol of  their  offspring  (Sargent  v.  Sargent, 
106  Gal.  541,  39  Pac.  931),  this  right  to  so- 
stipulate  Is  subject  to  the  control  of  the  court 
In  which  a  divorce  action  is  pending  (Black 
V.  Black,  149  Cal.  224,  86  Pac.  505).  Where 
the  welfare  of  children  is  Involved  as  it  Is 
In  divorce  cases,  parents  cannot  by  contract 
so  bind  themselves  as  to  foreclose  the  court 
from  an  inquiry  as  to  what  that  welfare  re-, 
quires,  Bancroft  v.  Bancroft,  178  Cal.  352. 
173  Pac.  582;  Beyerle  v.  Beyerie,  156  -CaL 
266,  100  Pac.  702;  19  O.  J.  344;  Aldrich  v. 
Aldrich,  166  Mich.  248,  131  N.  W.  542.  It  is 
apparent  from  the  facts  that  defendant  had 
no  Intention  of  opposing  the  action  for  di- 
vorce, and  the  record  presents  no  showing 
of  excusable  neglect  entitling  her  to  the  re- 
lief here  sought.  On  the  contrary,  the  very 
ground  upon  which  the  motion  to  set  aside 
the  default  is  based  Indicates  that  she  was 


an  appeal  from  this  portion  of  the,  order ,  only  concerned  In  obtaining  the  custody  of 
awarding  the  custody  of  the  children  to  the  1  one  of  the  minor  children.    The  record  dis- 


plalntlff  would  be  of  no  avail. 

[1-1]  The  attadc  upon  the  order  appealed 
from  is  therefore  limited  to  that  portion 
tliereof  refoslng  to  set  aside  the  default  of 
defendant  ft  Is  apparent  from  a  reading 
of  the  record  that  defendant  never  intended 
to  contest  the  divorce  action  or  make  any 
defense  therein.  The  suit  as  originally  filed 
duirged  the  defendant  with  cruelty  and 
adultery.  Defendant  failed  to  plead  within 
the  time  allowed  by  law,  and  her  default 
was  regularly  entered.  Thereafter  by  stipu- 
lation the  default  was  set  aside,  and  defend- 


closes  that  the  default  was  taken  July  12, 
1920,  and  the  motion  to  set  it  aside  was  not 
filed  until  January  8, 1921,  nearly  six  months 
thereafter,  another  fact  that  suggests  that 
she  was  little  concerned  with  any  portlmi 
of  the  judgment.  On  hearing  of  the  motion 
the  testimony  was  confilcting,  and  the  appli- 
cation was  addressed  to  the  sound  discretion 
of  the  court  No  abuse  of  sncb  discretion  Is 
here  shown.  The  action  of  the  court,  there- 
fore, will  not  be  disturbed.  Morton  v.  Mor- 
ton, 117  Cal.  443,  49  Pac.  567;  Black  v. 
Black,  149  Cal.  224,  86  Pac.  506;   Shumons  v.. 
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Simmons,  22  CaL  App.  448,  134  Pac.  791. 
Aside  from  these  considerations,  defendant 
was  not  prejudiced  by  tbe  action  of  tlie  court 
in  refusing  to  be  bound  by  the  stipulation. 
By  a  proper  showing  of  fitness  the  decree 
may  be  modified  at  any  time  during  minority 
of  the  children.  Civ.  Code,  §  138.  The  claim 
was  also  made  that  the  evidence  introduced 
at  the  trial  was  insufficient  to  support  the 
conclusion  of  Che  trial  court  This  point  is 
not  properly  before  us  on  this  motion.  From 
a  reading  of  the  record,  however,  It  is  ap- 
parent that  It  is  amply  sufficient  to  sustain 
the  judgment. 
The  order  appealed  from  is  affirmed. 

We   concur:     RICHABDS,   J.;     KERRI- 
GAN, J. 


Ex  parte  KELLEY.     (Cr.  1014.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Dec.  31,  1921.) 

H^Mas  corpus  ^=»5t,  99(1)— Parents  cannot 

be   deprived    of    custody    unless    parties   to 

prooeedlns  and  shows  to  be  unfit  or  unable  to 

perforin  duties. 

Parents  are  the  natural  guardians  of  their 

children,  and  cannot  be  deprived  of  their  care 
>  and  custody  except  by  a  proceeding  to  which 

they  are  parties,  and  in  which  it  must  be  shown 

that  they   are  unfit,   unwilling,   or   unable   to 

perform  their  parental  duties. 

Application  by  Franklin  B.  Kelley  for  writ 
of  habeas  corpus  to  secure  the  release  of 
Franliilln  B.  Kelley,  Jr.,  a  minor,  from  the 
custody  of  his  maternal  grandparents.  Writ 
granted,  minor  discharged  from  custody,  and 
couHbitted  to  custody  of  petitioner. 

Edward  A.  Cunha  and  John  J.  West,  both 
of  San  Francisco,  for  petitioner. 

Sullivan  &  SulUvan  and  Tbeo.  J.  Roche,  of 
San  Francisco,  and  Albert  Nelson,  of  ^San 
liUla  Obispo,  for  respondent. 

KERRIGAN,  J.  The  petitioner,  a  resident 
of  Alameda  county.  Is  the  surviving  parent  of 
Franklin  B.  Kelley,  Jr.,  a  minor.  Tbe  fol- 
lowing facts  are  disclosed  by  the  record: 

Petitionier,  Franklin  B.  Kelley,  and  the 
mother  of  the  said  minor  were  lawfully  mar- 
ried, and  the  said  minor  is  the  legitimate  is- 
sue of  said  marriage.  The  mother  died  Sep- 
tember 15,  1914,  at  whidi  time  the  child 
whose  custody  is  here  sought  was  about  2^ 
years  of  age.  At  the  date  of  the  mother's 
death  petitioner  resided  with  his  wife  and 
child  In  San  Francisco.  Upon  the  request 
and  solicitation  of  George  and  Cordelia  Mc- 
Oabe,  maternal  grandparents  of  the  minor, 
who  reside  at  San  Luis  Obispo,  petitioner 
permitted  his  child  to  abide  with  them  from 


the  date  of  ttw  mother's  death  until  atiout 
June  15,  1921.  On  September  1,  1916,  the 
McCabes  filed  their  Joint  application  in  the 
superior  court  of  San  Iruls  Obispo  county 
praying  for  an  order  appointing  George  W. 
McCabe  guardian  of  the  person  and  estate 
of  said  minor.  In  this  application  it  was 
alleged  that  the  minor  cbild  was  In  the  cus- 
tody of  George  W.  McCabe.  An  order  of  ar- 
rest was  prayed  for,  and  the  transfer  of  the 
custody  o*  the  minor  from  George  to  Cor- 
delia McCabe  was  asked  during  the  pendency 
of  the  proceeding.  Without  any  further 
showing  such  an  order  was  made.  In  tbe 
application  for  guardianship  it  was  not 
charged  that  the  father  had  neglected  or 
abandoned  his  child,  nor  that  he  was  an  un- 
fit or  incompetent  person  to  have  its  care  and 
custody.  No  notice  of  this  application  or  the 
hearing  thereof  was  ever  served  upon  peti- 
tioner herein,  nor  did  he  ever  consent  to  the 
order  made  or  know  of  its  existence  until  Au- 
gust 16,  1921.  In  July,  1921,  and  while  said 
minor  was  residing  with  his  father,  the  appli- 
cant herein,  the  superior  court  of  Alameda 
<»unty,  upon  proper  apidication,  made  its 
Judgment  and  order  appointing  said  appli- 
cant guardian  of  the  person  and  estate  of 
said  minor,  and  he  thereupon  duly  qualified 
as  such  guardian  on  the  sam^  day.  There- 
after, on  August  15,  1921,  without  notice  to 
this  applicant,  the  superior  court  in  and  for 
San  Luis  Obispo  county  made  an  order  for  a 
writ  of  arrest  to  issue  directing  the  sheriff 
of  the  county  to  arrest  said  minor  from  the 
custody  of  petitioner  and  deliver  him  into 
the  custody  of  Cordelia  McCabe,  the  mater- 
nal grandmother.  On  the  following  day  such 
writ  was  executed  by  the  sberiil,  arresting 
said  minor  and  removing  him  from  the  cus- 
tody of  petitioner  to  San  Luis  Obispo  and 
there  delivering  him  into  the  custody  of  Cor- 
delia McCabe,  who  now  detains  said  minor 
from  petitioner  under  authority  of  this  or- 
der. It  further  appears  from  the  record  that 
no  proceedings  of  any  character  were  had  up- 
on the  original  application  for  letters  of 
guardianship  ffied  in  the  superior  court  of 
San  Luis  Obispo  county  until  tbe  making 
of  the  order  of  arrest  of  August  15,  1921. 
Subsequent  to  the  issuance, of  this  older 
it  appears  that  application  was  made  before 
the  superior  court  in  Alameda  county  on  tbe 
22d  day  of  November,  1921,  by  George  and 
Cordelia  McCabe  to  vacate  and  set  aside  the 
order  of  July  7,  1921,  appointing  petitioner 
guardian  of  the  person  and  estate  of  said  ' 
minor,  and  upon  the  hearing  of  this  applica- 
tion all  of  the  evidence  here  presented  was 
reviewed  up(m  such  motion.  The  motion 
having  been  submitted,  it  was  found  that  all 
the  proceedings  appointing  itetitioner  guard- 
ian of  tbe  person  and  estate  of  said  minor 
were  regularly  had,  and  that  said  petitioner 
had  at  all  times  been  ready,  willing,  and  able 
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to  support  eald  minor,  and  tbat  be  bad  Betrei* 
by  act  or  conduct  at  any  time  abandoned  or 
agreed  to  abandon  aaid  minor  or  to  surrender 
his  custody,  or  in  any  manner  forfeited  bis 
parental  rlgbta,  and  tbat  it  was  for  tbe  best 
interest  of  said  minor  tbat  be  remain  in  tbe 
custody  of  petitioner.  It  was  furtbbr  deter- 
mined tbat  tbe  superior  court  in  and  for  tbe 
county  of  San  Luis  Obispo  bad  never  acte^ 
on  tbe  petition  filed  by  tbe  McOabes  in  Sep- 
tember, 1916,  and  tbat  it  bad  never  appolnt- 
^  a  guardian  over  tbe  person  and  estate  of 
said  minor,  and,  further,  tliat  no  notice  of 
any  Idnd  was  ever  served  upon  petitioner 
herein  of  such  proceedings,  and  tbat  such 
proceedings  bad  been  abandoned  by  the  Mc- 
Cabes. 

It  further  found  that  no  showing  upon  the 
merits  was  made  why  tbe  order  appointing 
petitioner  guardian  of  tbe  person  and  estate 
of  ills  minor  child  should  be  set  aside,  and 
the  motion  was  accordingly  d«iied. 

Under  these  circumstances  we  are  of  the 
opinion  that  tbe  minor  should  be  restored  to 
the  custody  of  petitioner.  Parents  are  the 
natural  guardians  of  their  children  and  can- 
not be  deprived  of  their  care  and  custody  ex- 
cept by  a  proceeding  to  which  they  are  par- 
ties, and  in  which  it  must  be  shown  that  they 
are  unfit  or  unwilling  or  unable  to  perform 
their  parental  duties.  Bx  parte  Jonle  Beck- 
nell,  119  Cal.  496,  61  Pac.  692;  Matter  of 
Hart,  21  Cal.  App.  30,  130  Pac.  7(M.  Here  no 
such  showing  was  made.  The  orders  Issued 
out  of  tbe  proceedings  Initiated  in  the  count7 
of  San  Luis  Obispo,  and  the  orders  of  ar- 
rest bad  therein  could  have  no  such  effect 
for  petitioner  had  no  notice  thereof  and  was 
not  a  party  thereto,  and,  furthermore,  they 
were  abandoned,  as  correctly  found  by  the 
Judge  of  tbe  superior  court  of  Alameda  coun- 
ty, who  beard  petitioner's  application  for  let- 
ters. This  being  so,  petitioner  is  entitled  to 
tbe  relief  here  sought 

It  Is  therefore  ordered  that  the  minor  be 
discharged  from  -  the  illegal  detention  and 
custody  in  which  he  is  held  and  committed 
to  tbe  custody  of  petitioner  herein. 

We  concur:  TXLBE,  P.  J.;  KNIGHT, 
Justice  pro  tem. 


'  BEQGS  V.  8PALDINQ.     (Civ.  4030.) 

{District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Dec.  30,  1921.  Hearing 
Denied  by  Supreme  Court  Feb.  27,  1922.) 

I.  Vendor  and  purchaser  €=>37(l)  —  Vendee 

cannot  sue  for  misrepresentation  In  original 

oontraot   afterwards    modified  to  avoid   the 

same. 

Vendee  of  an  orange  orchard  has  no  rights 

growing  out  of  representations  made  by  vendor. 


at  the  time  of  entering  into  the  contract,  con- 
cerning oak  root  disease,  where  subsequently 
such  vendee  made  uivestigation  and  discovered 
that  BQch  disease  was  located  in  certain  places 
and  the  contract  was  modified  and  the  purchase 
price  reduced  and  time  of  payment  extended 
by  reason  of  the  existence  of  such  disease. 

2.  Vendor  and  purchaser  9=337(4)— Statement 
of  vendor  of  orange  grove  that  oak  root  dis- 
ease would  not  spread  held  mere  expression 
of  opinion. 

A  statement  of  vendor  of  orange  orchard 
that  he  "was  sure  said  oak  root  disease  would 
not  spread  any  further"  was  a  mere  expression 
of  opinion  and  one  upon  which  vendee  was  not 
entitled  to  rely,  especially  where  vendee  made 
personal  investigations  and  secured  literature 
on  the  subject. 

3.  Vendor  and  purchaser  «s»37(4)  —  Vendee 
held  not  entitled  to  damages  for  misrepresen- 
tation  as  to  quality  of  soil. 

A  vendee  of  an  orange  orchard  was  not  en- 
titled to  damages  for  misrepresentation  as  to 
the  quality  ol  the  soil,  where  she  had  her  own 
relatives  make  examinations  of  tbe  property 
independently  of  the  vendor,  and  such  relatives 
were  as  competent  to  judge  of  the  matter  as 
the  vendor. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  "L.  H.  Valentine,  Judge. 

Action  by  C.  H.  Beggs,  as  administrator  of 
tbe  estate  of  George  O.  Mathews,  deceased, 
against  Mary  D.  Spalding.  From  a  Judg- 
ment, botb  {Arties  appeal.  Modified  and  af- 
firmed. 

Camaban  te  Clark,  of  Lob  Angeles,  for 
plaintiff,  appellant  and  respondent. 

Howard  Robertson,  of  Los  Angeles,  T.  B. 
Spalding,  and  G.  D.  Houghton,  for  defend- 
ant, appellant  and  respondent. 

IiANGDON,  P.  3.  Ttda  action  was  brought 
by  George  C.  Mathews  to  foreclose  a  mort- 
gage in  the  sum  of  $24,000,  covering  an 
orange  orchard  of  about  22  acres,  sold  by 
him  to  the  defendant  for  the  sum  of  $40,000. 
Before  tbe  trial  the  plaintiff  died  and  C.  H. 
Beggs,  special  administrator  of  bis  estate, 
was  substituted  as  plaintiff.  The  defendant 
in  her  amended  answer,  after  certain  admis- 
sions and  denials,  pleaded  as  a  further  and 
sexmrate  defense  and  by  way  of  counterclaim 
tbat  said  Mathews  bad  made  to  her  certain 
false  and  fraudulent  representations  in  re- 
gard to  tbe  extent  to  which  a  certain  disease 
called  "oak  root  disease"  would  spread 
among  the  trees  in  the  orchard,  and  in  re- 
gard to  the  composition  of  the  soil  on  the 
property;  that  she  relied  upon  these  repre- 
sentations to  her  damage  in  the  sum  of  $14,- 
0(X>,  which  amount  she  asked  to  have  set  off 
against  said  $24,000  due  on  tbe  mortgage. 
The  trial  court  allowed  to  defendant  a  de- 
duction of  $2,500  from  tbe  amount  of  the 
mortgage  because   of  damage  due  to  tbe 
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spreaA  of  the  "oak  root  disease"  and  gave 
judgment  for  plalntlft  for  the  snm  of  $22,500 
upon  the  mortgage,  together  with  fl.OOO  for 
attorney's  fees,  fSS  for  expenses  in  search- 
ing the  title,  and  costs  of  salt.  Both  parties 
hare  appealed  npon  the  judgment  roll;  the 
plaintiff  from  that  portion  of  the  judgment 
wherein  the  sum  of  $2,500  is  deducted  from 
the  principal  sum  due  on  the  promissory  note 
secured  by  the  mortgage,  and  the  defendant 
from  the  whole  judgment  except  that  portion 
thereof  which  is  in  her  favor. 

These  are  the  facts,  as  found  by  the  court : 
About  the  year  1006  George  C.  Mathews  and 
his  wife,  Jointly,  acquired  the  property  in- 
volved here  and  dulng  the  year  1907  and 
1908  set  out  the  same  to  orange  trees.  At 
all  times  mentioned  the  said  Mathews  was 
generally  known  to  be  and  was  skillful,  care- 
ful, and  experienced  In  the  planting,  care, 
and  cultivation  of  dtms  fruit  trees  and  the 
production  of  fruit  therefrom  and  was  known 
to  have  had  experience  with  and  knowledge 
and  judgment  of  the  soli  and  locality  best 
adapted  to  the  growing  and  production  of 
citrus  fruits.  Said  property  was  traversed 
by  a  water  course  that  divided  the  same  so 
that  about  2%  acres  lay  on  the  southeasterly 
Bide  thereof  and  about  17^  acres  lay  on  the 
northwesterly  side  thereof.  The  banks  of 
said  water  course  were  not  perpendicu- 
lar, but  were  flattened,  sloping  and  shelv- 
ing, and  covered  with  a  layer  of  soil  of  sub- 
stantially the  character  and  appearance  of 
that  upon  the  surface  of  the  land  adjoining 
said  banks,  and  there  was  upon  said  slewing 
banks  a  growth  of  weeds,  grass,  and  shrubs, 
which  in  a  large  measure  covered  and  con- 
cealed the  surface  of  the  soil  thereof.  At 
the  time  when  Mathews  acquired  the  land 
there  were  five  large  growing  oak  trees  and 
one  old  oak  tree  stump  thereon,  the  loca- 
tions of  which  are  set  out  in  the  findings. 
Said  Mathews  did  not  have,  at  any  time, 
any  knowledge  of  the  existence  of  any  other 
oak  trees  or  oak  stumps  or  oak  roots  npon 
said  premises.  Mathews  caused  the  land  to 
be  leveled  and  graded'  and  planted  to  orange 
trees  and  at  all  times  knew  the  kind,  char- 
acter, and  composition  of  said  land  and  the 
soil  tiiereon.  In  preparing  the  land  for  set- 
ting out  said  orange  trees  Mathews  cut 
down  said  oak  trees  which  were  upon  the 
land  and  removed  the  stumps  and  large  roots 
thereof  and  also  removed  said  old  oak  stump 
and  the  large  roots  thereof. 

On  or  about  April  12,  1912,  Mathews  and 
defendant  entered  into  an  executory  contract 
whereby  Mathews  agreed  to  sell  and  defend- 
ant agreed  to  buy  said  real  property  for  the 
price  of  940,000.  At  the  time  of  the  execution 
of  said  contract  the  title  to  said  property  was 
involved  in  the  administration  of  the  estate 
of  the  deceased  wife  of  said  Mathews  and 
for  that  reason  be  was  unable  to  convey  title 
thereto,  and  it  waa  provided,  therefore,  in 


said  contract'  that  the  defendant  shoAld  pay 
on  account  of  said  purchase  price  $16,000  in 
cash  at  the  time  of  the  execution  of  said 
contract,  and  should  immediately  enter  into 
possession  of  said  property  and  cultivate  the 
same  and  harvest  and  market  the  crops  there- 
on for  a  period  of  one  year  thereafter  and 
that  on  or  before  the  expiration  «f  said  year 
Mathews  should  convey  to  the  defendant  a 
good  title  to  said  premises  and  said  defend- 
ant should,  contemporaneously  therewith, 
pay  to  Mathews  interest  on  $24,000  at  6  per 
cent.  i>er  annum  from  the  date  of  said  con- 
tract to  the  date  of  said  conveyance  and  also 
execute  her  certain  promissory  note  in  favor 
of  said  Mathews  for  the  principal  sum  of 
$24,000,  payable  in  three  years  after  date, 
and  to  bear  interest  at  the  rate  of  6  per 
cent,  per  annum,  and  as  secarity  for  the  pay^ 
ment  thereof,  should  execute  a  first  mort- 
gage upon  said  real  property.  Said  contract 
further  provided  that  in  die  event  said 
Mathews  should  be  unable  to  convey  title  to 
said  premises  within  said  period  of  one  year, 
said  defendant  should  be  released  from  any 
obligation  to  purchase  said  property,  and 
thereupon  the  sum  of  $16,000  should  l>e  re- 
turned to  said  defendant 

Prior  to  the  execution  of  said  contract 
and  dnring  the  negotiations  therefor,  said 
defendant  personally  Inspected  said  premises 
and  also  caused  said  premises  to  be  inspected 
for  her  by  W.  A.  Spalding  and  W.  R.  Pow- 
ell, her  husband  and  brother-in-law  respec- 
tively,  and  each  of  said  men  was  a  com*  - 
petent  and  well-informed  business  man  and 
W.  R.  Powell  was  experienced  in  the  caitore 
of  dtms  trees  in  that  vicinity  and  for  more 
than  25  years  immediately  preceding  the  ex- 
ecution of  said  contract  said  Spalding  and 
said  Powell  had  owned.  Jointly,  abont  80 
acres  of  land  improved  with  bearing  citrus 
trees  and  situated  in  the  same  vicinity  >u 
the  Mathews  property,  which  said  land  so 
owned  by  Spalding  and  Powell  was  culti- 
vated and  managed  by  said  Powell.  Said 
defendant  sought,  received,  and  acted  npon 
their  advice  and  judgment  in  purchasing  said 
land  from  plaintiff. 

During  the  negotiations  and  prior  to  the 
execution  of  the  contract  the  defendant  was 
Informed  by  one  Arthur  Powell  that  cer- 
tain portions  of  said  property  from  whicb 
said  oak  trees  and  said  old  oak  stump 
were  removed  were  infected  with  oak  root 
disease  and  that  several  trees  in -said  area 
had  died  from  that  disease.  Said  Arthur 
Powell  was  the  nephew  of  defendant  and 
a  person  competent,  skilled,  and  exi)e- 
rienced  in  the  diseases  of  dtros  trees  and 
was  personally  familiar  with  the  grove  sit- 
uated upon  said  land  sold  to  defendant  by 
plaintiff,  and  defendant  sought  and  received 
his  advice  and  Judgment  in  relation  thereto. 

Upon  receiving  said  informatioD  and  prior 
to  tBe  executon  of  said  contract  said  Arthur 
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Powell  with  said  W.  A.  Spalding,  for  and  on 
beliaU:  of  said  defendant,  and  independently 
of  said  Mathews,  entered  upon  and  insi)ected 
said  property  for  the  existence  and  evidence 
of  said  oak  root  disease,  and  said  defendant 
sought  and  rec^ved  expert  and  other  advice 
concerning  said  disease.  Prior  to  obtaining 
said  information,  as  aforesaid,  said  defend- 
ant did  not  personally  possess  any  knowl- 
edge or  inforqiation  concerning  oak  root  dis- 
ease and  did  not  know  of  the  existence  tbere- 
ot  in  said  land. 

Prior  to  the  execution  of  said  contract  and 
for  the  purpose  of  Inducing  the  defendant  to 
execute  the  same,  said  Matherws  stated  and 
represented  to  said  defendant  that  be  had 
caused  the  trees  to  be  planted  in  said  land 
and  was  familiar  with  the  soil  thereof,  and 
with  tite  exception  of  an  area  of  about  three- 
fourths  of  an  acre  adjoining  the  said  water 
coarse  on  Its  norther]^  side,  said  land  was 
good,  deep,  strong  soil,  and  suitable  for  the 
culture  of  citrus  trees  thereon ;  that  he  did 
not  know  of  any  oak  trees,  other  than  those 
hereinbefore  mMitioned,  having  ever  existed 
upon  said  land;  that  he  was  familiar  with 
oak  root  disease  and  knew  the  extent  to 
which  the  same  would  spread ;  that  no  trees 
upon  said  land  pther  than  those  then  affect- 
ed by  said  disease  could  or  would  be  effected 
by  said  disease ;  and  that  said  disease  would 
not  and  could  not  extend  beyond  the  areas 
from  which  said  oak  trees  and  said  old  oak 
stump  had  been  removed.  Said  defendant 
relied  upon  said  statements  and  representa- 
tions so  made  by  said  Mathews  and  did  not 
further  examine  or  investigate  or  test  said 
land  for  the  purpose  of  ascertaining  Its 
character  and  suitability  for  growing  such 
trees,  except  that  said  defendant  did  further 
investigate  the  matter  of  oak  root  disease 
and  did  secure  literature  thereon,  and  except 
for  such  statements  of  said  Mathews  and  de- 
fendant's reliance  thereon,  she  would  not 
have  purchased  said  property  and  entered 
into  said  contract. 

At  the  time  of  the  execution  of  the  con- 
tract salcl  defendant  paid  to  said  Mathews 
$16,000  on  account  of  said  purchase  price 
and  entered  into  possession  of  said  property 
and  at  all  times  since  has  been  and  now  Is 
in  possession  and  engaged  in  the  cultiva- 
tion thereof.  At  all  times  since  defendant 
took  possession  of  said  property  one  Yolney 
Spalding,  the  son  of  defendant,  has  been 
actually  residing  upon  said  premises  and  per- 
sonally sui)erlntendlng  the  care,  cultivation, 
and  management  of  said  property  at  the  re- 
quest of  said  defendant  and  for  her  benefit 
and  said  premises  have  at  all  times  been 
cultivated  carefully  and  in  a  husbandUke 
manner. 

Mathews  was  unable  to  and  did  not  convey 
to  defendant  title  to  said  land  within  the 
time  limited  by  said  contract,  and  said  de- 
fendant, upon  the  expiration  of  said  time. 


notified  said  Mathews  that  she  had  discov- 
ered that  five  or  seveh  additional  orange 
trees  situated  in  the  areas  from  which  said 
group  of  three  oak  trees  and  said  old  oak 
stump  had  been  removed,  were  seriously  af- 
fected with  oak  root  disease,  and  that  she 
would  not  complete  the  purchase  of  said  land 
unless  said  Mathews  would  make  a  reduc- 
tion in  said  purchase  price  to  indemnify  her 
for  the  existence  of  said  disease. 

Thereupon,  said  Mathews,  for  the  purpose 
of  inducing  said  defendant  to  purchase  said 
land,  offered  to  release  her  from  the  payment 
of  the  Interest  for  the  preceding  year  on  the 
unpaid  portion  oi  said  purchase  price,  which 
said  interest  amounted  to  $1,440,  and  to  let 
the  said  note  and  mortgage  run  for  five 
years  instead  of  three  years,  and  fufther 
represented  and  stated  to  said  defendant  that 
he  was  sure  that  said  oak  root  disease  would 
not  spread  any  further  and  that  said  disease 
would  not  and  could  not  extend  beyond  the 
areas  from  which  said  oak  trees  and  said  old 
oak  stump  had  been  removed.  Said  defend- 
ant believed  said  representations  and  wa4 
thereby  induced  to  and  did  accept  said  offer 
of  said  Mathews  to  waive  the  payment  of  in- 
terest and  to  extmd  the  time  for  the  pay- 
ment of  said  note  and  mortgage,  and  there- 
upon, on  or  about  May  1,  1913,  said  Mathews 
waived  the  payment  of  said  interest  and  con- 
veyed said  premises  to  defendant  and  said 
defendant  accepted  said  waiver  and  convey- 
ance and  executed  her  promissory  note  in 
favor  of  said  Mathews  for  the  principal  sum 
of  $24,000  and  also  executed  said  mortgage 
securing  the  same. 

Within  a, few  months  after  the  execution 
of  said  note  and  mortgage  other  orange  trees 
situated  in  the  areas  from  which  said  Math- 
ews had  removed  said  three  oak  trees  and 
said  old  oak  stump  became  infected  with 
said  oak  root  disease  and  subsequently  died 
therefrom. 

[1,2]  From  these  findings  it  seems  dear 
that  in  the  first  instance  defendant  did  not 
depend  or  rely  upon  Mathews'  representa- 
tions regarding  the  spread  of  oak  root  dis- 
ease, but  made  independent  investigations 
and  was  assisted  In  said  Independent  inves- 
tigations by  her  husband,  brother-in-law,  and 
nephew,  men  experienced  In  business  and  In 
this  particular  business  of  raising  citrus 
fruit  and,  so  far  as  the  findings  show,  no  less 
skillful  and  able  to  form  a  reliable  Judg- 
ment upon  this  matter  than  was  Mathews; 
and  It  was  found  by  the  trial  court  that  in 
purchasing  said  property,  the  defendant  "re- 
ceived and  acted  upon  their  advice  and  judg- 
ment." But  be  that  as  it  may,  when  It  be- 
came apparent  that  orange  trees  within  the 
area  from  which  the.  oak  trees  had  been  re- 
ipoved  were  affected  by  this  disease,  Mathews 
made  a  very  substantial  allowance  to  defend- 
ant on  this  account,  thus  wiping  out  any 
claim  she  could  possibly  have  bad  on  this 
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matter.  She  was  aOowed  $1,400  and  an  ad- 
ditioaal  extensioB  of  two  yean  in  the  time 
tor  paynent  of  lier  note,  whitA  was  drawing 
interest  at  only  6  per  cent.  It  ia  beyond 
difliNite  that  defendant  Iiag  no  ri^ts  now 
growing  out  of  any  representations  made  hy 
Matliews  at  tlie  time  she  entered  into  the 
original  contract.  Tlie  parties  did  not  go  on 
with  ttiat  contract,  hot  modified  and  idianged 
ttie  same.  Now  when  the  new  contract  or 
coBiprwiilse  was  made  and  tlie  ooDreyance, 
mortgage,  and  notes  were  execnted,  MatliewB 
stated  to  defendant: 

THiat  he  was  sore  said  oak  root  disease 
would  not  spread  any  farther  and  that  said  <£•- 
esse  eoold  not  snd  wonld  not  extend  Iieyond 
the  areas  from  wfaid  said  oalc  trees  snd  said 
dU  okk  stamp  liad  l>ecn  renored." 

Aoeording  to  the  thidinga,  Ote  latter  portion 
of  tUs  statement  was  correct  and  it  was 
foood  that  ttie  trees  affected  by  the  disease 
were  situated  within  tlie  area  from  whidi 
said  Mathews  bad  remored  said  oak  trees. 
A»  to  tbe  other  portion  of  the  statement  that 
Matbews  '*was  sore  said  oak  root  disease 
would  not  spread  any  farther,"  we  think  it 
was  a  mere  expressian  of  opinion  and  one 
npoB  whidi  tbe  defendant  was  not  entitled 
to  rely.  In  tbe  first  place,  defendant  bad 
bad  Independent  advice  on  that  subject  from 
sereral  persons  as  competent  to  Jndge  as 
Matbews;  sbe  bad  made  personal  InTesti- 
gatioas  and  had  secnred  literatnre  on  the 
subject,  and  Matbews  statement  was  merely 
Ms  opinion  abont  an  uncertain  fntnre  condi- 
tion and  conld  not  hare  been  intended  for 
nor  accepted  as  a  guarantee.  Fortbermore, 
Matbews  bad  preriously  stated  the  same 
thing  when  tb«  contract  was  originally  en- 
tered into,  and  defendant  bad  found  that  liis 
opinion  was  erroneons  and  that  the  disease 
bad  siH'ead  within  the  affected  area,  and 
Matbews  bad  adcnowledged  tbe  fallacy  of 
bis  prerions  opinion  by  allowing  the  defend- 
ant $1,400  in  cash  and  other  valuable  rig;hts 
to  compensate  her  for  any  damage  sbe  might 
have  suffered  by  reliance  upon  this  state- 
ment Clearly,  under  all  these  facts,  defend- 
ant could  not  blindly  rely  upon  this  state- 
ment and  ignore  all  information  received  by 
her  Independently  from  her  relatives  and  her 
own  investigations  and  her  reading  on  the 
subject,  as  well  as  her  experience  of  the  pre- 
vious year,  and  then  predicate  a  cause  of  ac- 
tion upon  such  reliance. 

We  are  of  the  opinion  that  the  allowance 
of  $2,500  made  by  the  trial  court  because  of 
tbe  further  spread  of  the  oak  root  disease 
within  the  area  from  which  the  oak  tree  had 
been  removed  was  erroneons  under  the  facts 
fonnd. 

[3]  But  a  further  daim  for  damages  is 
made  by  defendant  predicated  upon  the  fol- 
lowing facts  fonnd  by  the  trial  court :  Dur- 
ing the  month  of  February,  1914,  an  unusual- 
ly large  volume  of  flood  water  was  ctmcen- 


ttated  in  tbe  water  course  upon  said  proper- 
ty and  lij  reason  tliere<rf  both  of  tiie  banks 
of  said  water  course  upon  said  property,  for 
practically  tbeir  entire  length  across  said 
property,  were  eroded  and  cot  away  to  a 
depth  varying  from  six  to  ten  feet  snd  said 
I  banks  were  extended  bade  into  said  property 
many  feet  and  dearly  diadosed  the  true  com- 
positlan  of  said  land,  and  that  sobstandal 
areas  of  said  property  situated  in  tiiat  por- 
tion at  said  property  wUdi  said  Matbews 
tiad  represented  as  contafnfaig  good,  deep^ 
strong  soil,  consisted  cf  a  top  layer  of  loose, 
sandy  soil,  varying  in  depth  from  three  to 
tea  indies,  and  immediatidy  underneath  said 
taa  layer  there  existed  a  stratum  cf  coarse 
gravd  and  sand,  varying  in  depth  from  ten 
indies  to  two  feet  By  reason  at  tlie  com- 
position of  portions  of  snid  land,  ss  afiice- 
said,  there  were  only  about  15  acres  at  said 
land  reasonaldy  suitable  for  the  growth  and 
maturity  of  dtms  trees,  nils  condition  was 
made  apparent,  as  stated,  in  in4,  at  m  time 
when  the  property  was  being  cultivated  by 
defendant's  son  for  and  on  her  bdialf. 

Defendant  daims  the  ri^t  to  an  allowanoe 
because  of  tbe  actual  soil  condition,  by  rea- 
son of  the  fact  that  tiie  trial  court  fOnnd 
that  Uatliews  had  represented  to  defendant 
that  be  was  familiar  with  tbe  soil  and  0iat 
with  the  exception  of  an  area  at  abont  Uircc 
quarters  of  an  acre  adjoining  tbe  water 
course  on  its  northerly  side,  said  land  was 
good,  deep,  strong  soil  and  suitable  for  tlie 
culture  of  dtms  trees  thereon,  and  tliat  de- 
fendant did  not  further  examine  or  test 
said  land  for  the  purpose  of  ascertaining  its 
character  and  suitability  for  growing  said 
trees,  and  except  for  sudi  statements  of  said 
Iflathews  and  her  reliance  thereon,  wonld 
not  have  iiurchased  said  property  and  en-  « 
tered  into  said  contract. 

The  court  aim  found  that  defmdant  paid 
the  interest  upon  her  note  as  the  same  ma- 
tured to  November  12, 1917,  but  has  not  paid 
any  interest  thereon  since  said  date  and  has 
refused  to  pay  the  prindpal  sum.  thereof; 
that  she  had  actual  and  constructive  knowl- 
edge of  the  true  composition  of  said  land 
more  than  three  years  prior  to  the  commence- 
ment of  this  action. 

No  finding  was  made  as  to  the  amount  of 
defendant's  damage  due  to  the  misrepresen- 
tations as  to  the  composition  of  the  soil,  and 
the  trial  court  denied  defendant  relitf  as 
to  tills  matter,  evidently  upon  tbe  theory 
tliat  her  right  was  barred  by  the  statute  of 
limitations.  It  is  contended  by  tbe  defend- 
ant and  appellant  that  in  the  application  ot 
the  statute  of  limitations  to  defendant's 
right  to  avail  herself  of  these  misrepresenta- 
tions as  to  the  8<dl  In  defense  to  an  action 
upon  tbe  note,  the  trial  court  erred.  It  is 
argued  that  while  a  party  seeking  relief  up- 
on tbe  ground  of  fraud  or  mistake  must 
commence  bis  action  within  three  years  after 
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discoreiT  of  the  facts  conatltutlnK  the  frand 
or  mistake,  a  different  case  is  presented 
where  the  guilty  party  is  seeking  enforce- 
ment of  the  contract  and  the  fraud  is  set  up 
ae  a  defense.  We  may  concede  this  to  be 
.  true,  but  nevertheless,  we  are  of  the  opinion 
that  the  d^endant  was  entitled  to  no  set-off 
against  the  mortgage  debt  because  of  the 
statement  of  Mathews  regarding  the  soil 
The  court  has  found  that  prior  to  the  execu- 
tion of  the  contract  between  the  i>arties  and 
during  the  negotiations  therefor,  the  defend- 
ant personally  Inspected  the  premises  and 
caused  them  to  be  inspected  for  her  by  her 
husband  and  brother-in-law,  and  each  of  said 
men  was  a  comx>etent  and  well-informed 
business  man  and  defendant's  said  brother- 
in-law  was  experienced  in  the  culture  of  dt- 
ms  trees  in  that  yidnity,  and  for  more  than 
25  years  immediately  preceding  the  execu- 
tion of  said  contract,  defendant's  said  hus- 
band and  brother-in-law  had  owned.  Jointly, 
about  30  acres  of  land  Improved  with  bear- 
ing citrus  trees  and  sltnated  in  the  same 
vicinity  as  the  Mathews  property,  which 
land  was  cultivated  and  managed  by  defend- 
ant's said  brother-in-law,  and  defendant 
sought,  received,  and  acted  upon  their  advice 
and  judgment  In  porchasing  said  land. 

It  is  true  there  appears  to  be  a  conflict  In 
the  findings  due  to  the  tact  that  the  court 
foond  that  except  for  the  statements  of 
Mathews  and  defendant's  reliance  thereon, 
she  would  not  have  purchased  the  property. 
But  that  conflict  becomes  Immaterial  here, 
because  we  think  defendant  had  no  right  to 
rely  upon  Mathews'  statements  r^ardlng  the 
soU,  under  all  the  facts  shown  here.  Her 
own  relatives  were  as  competent  to  Judge  of 
the  matter  as  was  Mathews,  and  three  of 
them  made  examinations  of  the  property  in- 
dependently of  Mathews  at  the  request  of 
defendant,  and  defendant's  hnslmnd  acted 
for  her  In  negotiations  for  the  contract  The 
soil  was  actually  sustaining  the  trees  at  the 
Ume  of  the  pnrdiase  and  defendant  saw  them 
growing  thereon,  and  she  and  her  husband 
and  brother-in-law  and  nephew  had  every  op- 
portunity to  investigate  and  Judge  for  Oiem- 
selves  of  the  adaptability  of  the  soil  for  the 
purpose  for  which  It  was  being  used.  The 
court  had  found  that  she  acted  upon  the  ad- 
vice and  Judgment  of  these  i>erson3  who 
were,  presumably,  interested  In  her  financial 
welfare  and  whoie  advice  she  sought  She 
is  not  In  a  position  now  to  shift  the  respon- 
sibility to  Mathews  and  was  not  entitled  to 
rely  upon  his  statements  as  to  a  matter  of 
this  kind  under  all  the  facts  and  circum- 
stances shown  here,  and  such  statements  do 
not  furnish  a  cause  of  action.  12  B.  C.  L.  { 
135;  Gordon  v.  Parmelee,  2  Allen  (Mass.) 
212,  214.  Therefore,  quite  apart  from  the 
statute  of  limitations,  the  defendant  is  ea- 


titled  to  no  offset  against  the  m<mey  dne  up- 
on the  mortgage. 

The  Judgment  is  modified  so  that  the  first 
paragraph  thereof  will  read  as  follows: 

"That  plaintiff  do  have  and  recover  of  said 
defendant  Mary  D.  Spalding  the  principal  sum 
of  $24,000,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the  12th 
day  of  November,  1917,  and  that  said  interest 
be  compounded  semiannaally." 

The  balance  of  the  Judgment  is  affirmed. 

Wo  ooncor:  NOUBSB,  J.;  STUBTE- 
VANT,  J. 


WAPLES-PLATTER  GROCER  CO.  V.  HAR. 
DIN  0t  al.     (No.  I054«.) 

(Supreme  Court  of  Oklahoma.    Feb.  7,  1922.) 

(ByXldbiu  r>v  fh«  Court.) 

1.  Payment  «=»38( I)— Debtor  may  direct  ap- 
plication. 

A  debtor  owing  more  than  one  debt  to  a 
creditor,  or  a  debt  composed  of  several  items, 
has  the  right  to  direct  to  which  debt  or  debts, 
or  to  which  item  of  a  single  debt,  and  in  what 
amounts,  a  payment  made  by  him  shall  be  ap- 
plied. 

2.  Payment  «3»39(l)— When  debtor  fall*  t« 
direot  to  wblob  debt  payment  Is  to  bo  applied, 
oredltor  may  apply  as  ho  see*  HL 

When  a  debtor  owing  more  than  one  debt 
to  a  creditor,  or  a  debt  composed  of  several 
items,  fails  to  direct  how  a  payment  made  by 
him  is  to  be  applied,  the  creditor  may,  ordi- 
narily, make  the  application  as  he  may  see  fit 

3.  Payment  9=941(1)— Where  debtor  and  ored- 
ltor fail  to  dlreet  applloatlon  of  payment,  oaob 
dnty  dovolvoo  on  the  oonrt 

Where  both  debtor  and  creditor  have  fail- 
ed to  <Otect  the  application  of  a  payment  the 
duty  of  making  the  application  devolves  on  the 
court,  and  such  payments  should  be  applied 
according  to  the  justice  and  equity  of  the  case. 

4.  Payment  «s»45,  47(0— Where  debtor  and 
creditor  have  failed  to  direct  payment,  courts 
will  apply  payments  to  debts  according  to 
their  priority. 

As  a  general  rule,  in  cases  of  running  ac- 
counts, with  many  debits  and  credits,  the  court 
will  apply  the  payments  to  extinguish  the  debts 
or  items  of  a  single  debt  according  to  their 
priority,  so  that  the  credits  are  to  be  deemed 
payments  pro  tanto  on  the  debts  or  items  ante- 
cedently due;  but  thiii  rule  is  subject  to  qualifi- 
cation where  the  rights  and  equities  of  third 
persons  are  involved. 

5.  Payment  «=>47(l)— Court  will  direct  thsft 
payment  after  execution  of  guaranty  for  pHr> 
ohase  of  future  goods  be  applied  to  such  pur- 
chases. 

Where  A.  was  indebted  to  W.  for  goods  sold 
and  delivered,  and  W.  refused  to  extend  fur- 
ther credit  unless  payment  of  future  indebted- 
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■d  H.  I.,  and  H: 

asteed  to  W.  parnent  for  gmmdm  pnrebased  br  A. 
after  the  cxeeatiaB  of  nek  i—nrntr,  the  coort, 

m  det'raiimic  the  BabititT  of  tlie  coaraatora, 
win.  wbere  appropcwtion  baa  not  been  aiade 
hr  tlie  partiea.  apprapiiate  tke  paymenta  made 
bf  A.  t±atr  tke  exeentioa  of  aaeh  gnaiaatj-  to 
the  im»mt  for  goods  pairhaaed  after  tliat 


(ooda  from  jvm,  or  aatil  we  ahall  tenniiiate 
thia  eontnet  by  snriac  70a  BOCiee  in  vritiiiK  of 
the  termination  of  aaBe,  ndi  notice  to  be  (ir- 
ea  Ton  ia  peraon  or  aent  bjr  registered  maiL 
"E.  W.  Harfn. 
"6.  T.  Lancaster, 
-Ts«  Hove. 
I^aiae  ffiaer." 


Ai/peaH  from  Dfatrf  ct  Court,  Fontotoe  Coim- 
tr:   -I.  W.  B<>le2i.  Judge.  | 

Action  br  tb«  WapIes-PIatter  Grocer  Com- 
pany   a^inat    E.    W.    Ebudln   and    otben. 
Jodzmeot  for  defmdanta,  and  pUiotiff  ap-| 
peal:).    Affirmed. 

B.  B.  EppersoD.  of  Ada,  for  plaintiff  in  er- 
ror. ' 

Tbomas  P.  Hdt,  of  Ada.  for  defendanta  In ! 

I 
I 


XICHOLSON.  J.  Thia  action  was  institnt- 
ed  in  the  district  coart  of  Pontotoc  county 
\tj  the  piaintifl  tn  OTor,  as  plaintiff,  against 
tlie  deferaiantB  in  error,  as  defendants,  to 
recorer  the  sum  of  $2,068.70  upon  a  letter  of 
credit  or  guaranty  ezecated  hy  the  defend- 
ants to  the  plaintiff.  The  trial  was  began 
before  a  Jury,  bat  botii  plaintiff  and  defend- 
ants moved  for  tnstmeted  teidicta,  sad  ti>e 
case  was  by  agreement  of  the  parties  with- 
drawn fraai  tlie  Inrr  and  solnaitted  to  the 
coort,  and  the  coart  rendered  Judgment  for 
the  defendants,  to  rererse  wbldi  tiie  idain- 
tiff  has  proKcnted  this  proceeding  in  error. 

It  appears  that  the  plaintiff,  who  was  a 
wholesale  dealer  in  groceries,  had  been  for; 
some  time  prior  to  January  13,  1912.  seUing' 
groceries  to  the  Ada   Trading  Company,   a 
eorporatbrn;  that  00  said  date  the  Ada  Tiad- 
ir.s;  r;on![ieDy  wa»  indebted  to  plaintiff  in  the 
sun  of  $2,536.40.  which  it  was  onaMe  to  pay. 
and  the  plaintiff  refused  to  extend  it  farther 
credit  unless    Its   account  was   guaranteed.! 
whereupon  the  defendants  executed  and  de-l 
Urered  to  the  plaintiff  a  letter  of  credit  or 
guaranty,  reading  as  foUows: 

"Ada,  Oklahoma,  Jan.  13,  1912. 
"'Waples-Flatter  Grocer  Company.  Deniaon, 
Texas— Gentlemen:  We.  the  undersigned, 
stockholders  of  the  Ada  Trading  Company  en- 
gaged in  general  merchandise  Imainess  at  Ada, 
Oklahoma,  desire  to  porcbase  groceries  from 
yon  in  the  condact  of  their  business  and  desire 
to  make  purchases  from  yoo  hereafter  from 
time  to  time  in  the  conduct  of  their  business, 
and  we  hereby  personally  guarantee  to  yoa  pay- 
ment for  all  sncb  goods,  wares  and  merchandise 
as  they  may  bay  from  yon  now  or  at  any  fntnre 
time.  We  also  personally  guarantee  the  pay- 
ment of  any  notes  they  may  gire  yon  in  set- 
tlement for  soch  goods,  the  limit  of  our  indi- 
yidnal  liabilities  therefor  at  any  one  time  be- 
ing $.3,000.00.  This  is  intend«d  as  an  at-solnte, 
unconditional  and  coDtinoing  guaranty  to  pro-  1 
tect  ycQ  to  the  extent  of  said  sum  of  $S,0OO.0O 
against  any  losses  on  ac<"oant  of  purchases 
made  by  the  said  Ada  Trading  Company,  and 
this  agreement  shall  operate  a«  long  as  the  J 


The  Ada  Trading  GomtisBy  eontined  ts 
portAase  goods  of  the  platntlff  nntfl  Flebra- 
ary  28.  1913,  at  wUdi  time  it  eeascd  to  do 
hiisliiesB,  taMTing  been  adjadicnted  m  hank- 
mpt.  The  plaintlS  Cled  pioof  of  its  tedeU- 
edness  in  the  banlcrnpt  eoait,  and  two  diTi- 
deods  were  paid  which  ncie  ctedlted  en  tlte 
aceoant  of  the  Ada  Tindliifc  CiiMiiy.  leaT- 
big  a  balance  dne  of  the  asMnnt  sned  fsr. 

Tlie  trial  coart  at  tke  rcqneit  sf  plaintiff 
made  flndinga  of  fSMt  and  iiinililii—  of  law 
to  which  BO  seriovs  okjcctian  in  ncged.  hot 
the  pinlntiff  compUinn  of  the  actkm  of  the 
coort  in  refnslng  to  mnfce  additioiial  Bndlngs 
of  fact  icqnested  iff  it.  irtdch  were;  in  8(d>- 
stanoe,  tlwt  orither  Oe  Ada  Trading  Com- 
pany nor  any  one  finr  it  directed  how  the 
payments  made  should  be  applied:  that  nei- 
ther of  the  defendants  requested  or  directed 
where  the  paymeits  made  ty  the  Ada  nad- 
tng  Company  to  the  idalntlff  should  be  ap- 
plied, and  fliat  the  plaintiff  applied  the  pay- 
ments as  made  to  the  oldest  items  of  indebt- 
edness, as  audi  payments  were  made,  and 
extended  further  credit  to  Che  Ada  Trading 
Company.  It  further  conii>lain8  of  (he  action 
of  the  coort  in  oTerraling  ite  motiao  for  a 
new  trial 

Tl«  credit  man  for  the  pUintiff  testifled 
Oat  no  new  account  was  opened  with  ttie 
Ada  Trading  Company,  bat  that  all  goods 
sold  to  it  after  the  execntioB  of  the  gnaranty 
were  diarged  on  Oie  old  aceoant,  Aat  tiw  Ada 
Trading  Company  aaade  varloos  payments 
on  account,  these  payments  tnmaUy  bring  In 
the  som  of  ISOO  eadi,  that  neither  the  Ada 
Trading  Oompanr  nor  the  defendants  gare 
any  directions  as  to  the  applicatian  of  thesp 
payments,  that  such  payments  were  credited 
on  the  account,  and  that  these  payments 
were  amiUed  on  the  oldest  invoices,  but,  tn 
answer  to  a  question  by  the  court,  stated  that 
the  $;kX)  ched;a  covered  no  certoln  nnmher 
ol  invoices. 

It  is  clear  that  by  the  terms  of  this  guar- 
anty the  defendants  guaranteed  payment  for 
goods  porchas^d  after  Its  executinn  only, 
and  that  the  guaranty  was  a  contlnning  one, 
and  remained  in  force  until  it  was  terminat- 
ed by  the  notice  provided  for  therein.  It  is 
not  claimed  that  this  notice  was  glren.  T^ie 
defendants  In  their  answer  admit  the  execu- 
tion of  the  guaranty,  but  plead  payment  by 
the  Ada  Trading  Company  for  all  goods  pnr- 
cimsed  by  it  on  the  str«igth  of  said  guaran- 
ty, and  for  which  they  were  liable.  They 
offered  no  evidence  tending  to  question  the 
correctness  of  the  acconnt;  neither  did  Iher 
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attempt  to  prove  tbat  fb»  payments  by  the 
Ada  Trading  Company  were  applied,  or  di- 
rected to  be  applied,  on  the  Indebtedness  con- 
tracted snbeequent  to  tbe  execntlon  of  sncta 
guaranty. 

[1,2]  No  principle  of  law  is  more  firmly 
settled  or  more  universally  applied  than  that 
a  debtor  owing  more  than  one  debt  to  a 
creditor,  or  a  debt  composed  of  several  items, 
has  the  right  to  direct  to  which  debt  or  debts, 
or  to  which  item  of  a  single  debt,  and  in 
what  amounts,  payments  made  by  him  shall 
be  applied.  21  K.  C.  £■.  {  93;  Carson  et  al. 
V.  Cook  County  Liquor  Co.,  37  OkL  12,  130 
Pac.  303,  Ann.  Cas.  1915B,  695,  and  cases 
there  cited:  Southwestern  Surety  Ins.  Co. 
V.  Neal,  197  Pac.  439.  It  is  equally  well  set- 
tled that,  where  the  debtor  fails  to  direct 
how  a  payment  is  to  be  applied,  the  creditor 
may  ordinarily  make  the  application  as  he 
may  see  fit.    21  R.  C.  L.  96. 

[31  Counsel  for  plaintiff  in  error  contends 
that  the  evidence  shows,  and  the  trial  court 
should  have  found,  that  the  payments  made 
were  by  the  plalntlfl  in  error  applied  to  the 
oldest  items  of  indebtedness,  but  we  cannot 
say  that  the  evidence  would  justify  such  a 
finding.  While  plaintiff's  credit  man  stated 
that  the  payments  were  applied  to  the  oldest 
invoices,  the  statement  of  the  account  in- 
troduced in  evidence  fails  to  bear  out  this 
statement,  but  *8how8  that  the  pasonents  were 
merely  credited  on  the  account  as  a  whole, 
and  not  to  the  payment  of  any  specific  in- 
voice or  item.  So,  as  we  view  the  case,  we 
are  confronted  with  a  situation  where  the 
debtor  failed  to  direct  the  application  of  the 
pasrments,  and  the  creditor  failed  to  apply 
such  payments  to  any  spedflc  item.  Under 
such  circumstances,  the  authorities  unani- 
mously hold  that  the  duty  of  making  such 
application  devolves  upon  the  court. 

[4]  As  a  general  rule,  in  cases  of  running 
accounts,  with  many  debits  and  credits,  the 
court  will  so  apply  the  payments  to  extin- 
guish the  debts  or  items  of  a  single  debt  ac- 
cording to  their  priority,  so  that  the  credits 
hre  to  be  deemed  payments  pro  tanto  on  the 
debts  antecedently  due  (United  States  v. 
Kirkpatrick,  9  Wheat  720,  6  L.  Bd.  199),  but 
this  rule  is  subject  to  qualification  where 
the  rights  and  equities  of  third  persons  are 
involved.  Thus,  in  First  National  Bank  of 
Nashville  v.  National  Surety  Co.,  130  Fed. 
401,  64  O.  O.  A.  601,  66  L.  R.  A.  777,  which 
was  an  action  by  the  bank  to  recover  of  the 
surety  company  on  a  bond  of  Indemnity 
made  to  cover  loss  sustained  by  the  dishon- 
esty of  a  bookkeeper  of  a  bank,  such  dishon- 
esty consisting  of  falsifying  the  account  of  a 
depositor  in  the  bank  so  as  to  give  sudi  de- 
positor a  fictitious  credit  by  which'  the  bank 
suffered  loss,  it  appeared  that  the  manipula- 
tions of  the  bookkeei)er  extended  over  a  pe- 
riod of  time  covered  by  two  or  more  bonds 
with  different  sureties.  The  depositor  con- 
tinued to  do  business  with  the  bank,  and  the 


trial  court,  in  determining  the  liability  of 
the  surety  on  the  last  bond,  appropriated 
the  deposits  of  the -customer  during  the  time 
covered  by  such  bond  to  the  checks  drawn 
during  the  same  time,  and,  in  affirming  the 
Judgment  of  Che  trial  court,  the  Circuit  Court 
of  Appeals,  speaking  through  LnrtoD,  Judge, 
said: 

"But  in  tbe  case  at  bar  neither  the  debtor 
nor  the  creditor  has  made  any  appropriation, 
and  the  deposits  made  were  of  the  money  of  the 
debtor,  and  unaffected  by  any  equitable  charge 
in  favor  of  either  set  of  sureties,  or  the  bank 
as  the  debtor.  It  was  therefore  quite  within 
the  general  rule  that  Connor  &  Brady  should 
have  the  right  to  apply  their  deposits  to  any 
debt  due  by  them  to  the  bank.  But  they  made 
no  appropriation  whatever,  and  the  right  and 
duty  of  regarding  the  rights  of  successive  sets 
of  sureties,  when  the  court  is  called  upon  to 
make  an  appropriation.  Is  conceded  in  the  cases 
which  maintain  most  strongly  the  debtor's  right 
to  apply  his  payments  without  regard  to  the 
source  of  the  money  or  the  rights  of  sureties. 
Thus,  in  Seymors  v.  Van  Slyck,  8  Wend.  404. 
it  was  held  that,  where  sureties  are  bound  for 
the  payment  over  of  moneys  by  their  prlnd- 
psls,  and  a  general  account  has  been  kept  with 
the  principal  in  which  all  debts  and  credits  are 
entered,  the  court  should  not  apply  the  pay- 
ments to  the  oldest  items  of  debt,  'If  in  the 
progress  of  the  account  there  be  a  change  of 
sureties,'  and  that  in  such  circumstances,  there 
being  no  .appropriation  by  either  party,  'each 
set  of  sureties  is  entitled  to  the  benefit  of  the 
moneys  received  during  the  period  of  their  re- 
spective suretyship.'  This  rule  was  approved 
on  appeal  In  Stone  v.  Seymour,  16  Wend.  10, 33, 
after  an  elaborate  consideration  of  the  princi- 
ples upon  which  the  court  should  proceed  in 
applying  payments.  In  State  v.  Sooy,  39  N.  J. 
Law,  t^,  646,  it  was  also  recognized  that, 
when  the  court  is  called  upon' to  appropriate 
payments,  the  equities  of  third  persons  should 
be  regarded.  How  these  equities  should  be  re- 
garded,  is,  we  think,  plainly  indicated  by  the 
opinions  of  tbe  Supreme  Court  in  United  States 
▼.  Jsnnary  [7  Craneb,  672,  3  U  Ed.  443]; 
United  States  v.  Irving  [1  How.  280, 11  L.  Bd. 
122];  and  Jones  v.  United  States  [7  How.  681, 
688,  12  L.  Bd.  870,  872]. 

"Having  regard  to  tbe  terms  of  the  bond,  we 
conclude  that  the  surety  company  is  only  liable 
for  the  difference  between  the  deposits  and 
checks  of  Connor  &  Brady  during  the  running 
of  the  bond.  If  the  amount  they  deposited  dur- 
ing that  period  exceeded  the  amount  they  drew 
out,  no  loss  resulted  from  the  fraudulent  prac- 
tices of  Lea  during  the  currency  of  the  bond. 
The  account  being  thus  stated,  the  court  be- 
low did  not  err  in  directing  a  verdict  for  the 
surety  company." 

(B]  To  our  mind,  the  doctrine  there  an- 
nounced very  aptly  applies  to  the  facts  In 
the  case  at  bar.  The  defendants  did  not 
guarantee  payment  of  the  indebtedness  in- 
curred by  the  Ada  Trading  Company  prior 
to  tbe  ezecution  of  the  guaranty.  That  com- 
pany paid  the  plalntlfl  approximately  $600, 
In  excess  of  the  amount  owing  for  goods  pur- 
chased after  the  execution  of  the  guaranly. 
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and  to  hold  that  the  payments  made  shoidd 
be  credited  to  the  oldest  items  of  Indebted- 
ness, thus  satisfying  that  ix>rtlon  of  the  In' 
debtedneds  not  guaranteed,  would  be  to  com' 
pel  the  defendants  to  pay  a  debt  they  did  not 
agree  to  pay.  The  fact  that  the  defendants 
are  guarantors,  Instead  of  sureties.  Is  of  no 
consequence.  They  were  third  parties,  and 
the  Ada  Trading  Company  did  that  which 
they  guaranteed  It  would  do.  Neither  will 
the  fact  that  the  defendants  were  stockhold- 
ers in  the  corporation  work  their  withdrawal 
from  the  protection  of  the  exertion  to  the 
general  rule.  They  were  not  personally  lia- 
ble for  the  debts  of  the  corporation,  and  their 
liability  must  be  determined  from  the  writ- 
ing alone.  We  are  convinced  that,  under  the 
facts  in  this  case,  the  proper  method  of  ap- 
plying the  payments  made  was  to  apply  all 
payments  made  after  the  execution  of  the 
guaranty  to  the  payment  for  goods  purchased 
after  that  time. 

Finding  no  reversible  error  in  the  Judg- 
ment of  the  trial  court,  such  Judgment  is  af- 
firmed. 

PITOHFORD,  V.  C.  J.,  and  McNEILL. 
Er/riNG,  and  MILLBB,  JJ.,  concur. 


MORRIS  V.  PURCELL  BANK  &  TRUST  CO. 
OF  PURCELL.    (No.  10157.) 

(Supreme  Court  of  Oklahoma.    Feb.  7,  1922.) 

(Bgltalut  itf  the  Court.) 

1.  Trial  4f>  144— Peremptory  Instniotlon  for 
speclflo  sum  is  error  where  evidence  coaflicts. 

It  is  error  for  the  court  to  peremptorily  in- 
struct a  verdict  in  favor  of  the  plaintiff  for  a 
■pedfie  sum  in  a  case  tried  by  a  jury  where 
the  evidence  is  conflicting,  and  upon  which  the 
Jury  might  reasonably  find  against  the  defend- 
ant a  less  sum  than  that  instructed  by  the 
court  to  be  found  for  the  plaintiff.  Miller  v. 
Okl.  SUte  Bank  of  Altus,  63  Okl.  616,  157 
Pac.  767. 

2.  Usury  ^:s45— Taint  of  usury  may  not  be 
avoided  by  calling  an  extra  charge  a  dis- 
count. 

When  the  lender  exacts  of  the  borrower  as 
a  condition  of  the  loan  a  sum  in  addition  to  the 
highest  legal  rate  of  interest,  the  loan  is  there- 
by tainted  with  usury,  and  the  taint  is  not 
removed  by  giving  this  charge  the  name  of 
"discount."  Bristow  v.  Central  State  Bank, 
173  Pac.  221. 

3.  Appeal  and  error  «=9fOOI(l)— Where  ver- 
diet  Is  not  sustained  by  any  reasonable  hy- 
pothesis, Supreme  Court  will  grant  new  trial. 

In  an  action  of  purely  legal  cognizance,  the 
jury  is  the  exclusive  judge  of  the  facts,  and 
their  verdict  will  not  be  disturbed  upon  appeal 
if  there  is  any  competent  evidence  tending  to 
support  the  verdict;   but  where  the  conclusion 


of  the  jury  is  not  sustained  by  any  reasonable 
hypothesis  that  can  be  based  upon  the  proved 
and  uncontroverted  facts  of  the  record,  the 
verdict  of  the  Jury  cannot  be  sustained,  and 
this  court  will  reverse  any  Judgment  based 
thereon,  and  will  remand  for  a  new  trial.  Bi- 
son V.  Walker  et  al.,  80  OH.  237,  195  Pac.  899; 
City  of  Duncan  v.  Hdwell,  48  OkL  S82,  150 
Pac.  112. 

4.  Usury  <S=9l34,  138— First  fact  to  be  foiind  It 
whether  usury  tainted  transaction,  and  the 
second  is  the  amount  of  recovery  twice  the 
Interest  paid. 
In  a  suit  to  recover  penalty  for  usury  im- 
der  section  1005,  Rev.  Laws  1910,  when  inter- 
est has  been  paid,  the  first  material  fact  to 
be  found  is  not  the  amount  of  usury  charged, 
but  is  this:    Was  any  usury  charged  and  paid? 
Any  usury  is  sufficient  to  taint  the  contract. 
And  the  second  material  fact  to  be  found  after 
defendant  is  so  found  guilty  of  the  diaige  of 
usury  is  the  penalty  under  said  section,  which 
requires  the  finding  of  the  amount  of  interest 
paid,  and,  when  so  found,  is  to  be  multiplied  by 
2,  which  produces  the  amount  of  penalty  and 
the  amount  of  recovery. 

Appeal  from  District  Court,  HcClain 
County;  F.  B.  Swank,  Judge. 

Action  by  Spencer  J.  Morris  against  the 
Purcell  Bank  &  Trust  Company  of  Purcell, 
OkL  a  corporation,  for  $612.42  penalty  for 
usury.  Judgment  In  favor  of  plaintiff  for 
$22,  new  trial  denied,  and  idalntlff  appeal& 
Judgment  reversed,  and  cause  remanded  f<Mr 
a  new  triaL 

E>.  E.  Glasco  and  Roy  Glasco,  both  oC  Par- 
cell,  for  plaintiff  In  error. 

C.  6.  Moore^  of  Purcell,  for  defendant  in 
error. 

BI/riNQ,  J.  This  cause  was  instituted 
In  the  district  court  of  McGlaln  county,  Okl., 
by  plaintiff  below,  plaintiff  in  error  herein, 
against  the  defendant  below,  defendant  in 
error  herein,  to  recover  the  sum  of  $612.42 
as  penalty  for  usury  charged  and  collected 
from  the  plaintiff  by  the  defendant.  The. 
case  was  tried  to  a  Jury,  and  resulted  tn  a 
verdict  in  favor  of  tiie  plaintiff  in  the  sum 
of  $22.  The  plaintiff  filed  a  motion  for  a 
new  trial  in  due  time,  the  same  was  over- 
ruled by  the  court,  and  appeal  lodged  in  this 
court 

The  transaction  took  place  on  and  after 
March,  1914,  and  up  to  and  including  Jan- 
uary 22,  1915,  upon  which  last  date  the  notes 
and  entire  debt  was  paid  to  defendant 
There  were  several  different  notes  given  by 
the  plaintiff  to  the  defendant  at  different 
times  during  this  i)eriod,  and  there  were  dif- 
ferent periods  and  installments  of  Interest 
figured  and  paid,  and  to  arrive  at  the  amount 
of  interest  charged  and  the  actual  rate  charg- 
ed is  a  UtUe  difficult 

As  heretofore  stated,  the  Jury  returned  a 
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▼erdlct  In  favor  of  tbe  plaintiff  in  error  in 
the  sum  of  $22.  Tba  jury  under  the  instruc- 
tions as  given  by  tlie  trial  court  could  not 
hare  arrived  at  this  verdict  in  fttvor  of  tbe 
plaintiff  without  having  determined  that 
there  was  some  charge  of  usury. 

At  the  dose  of  tbe  evidence  the  plaintiff 
astced  the  court  to  direct  a  verdict  for  the 
amount  sued  for,  or  $612.42;  this  being  the 
amount  the  plaintiff  had  made  demand  upon 
defendant  for  before  filing  suit.  The  plaintiff 
alleged  in  his  petition  and  according  to  his 
contritions  In  his  brief  that  be  had  paid  the 
defendant  the  sum  of  $338.35  Interest,  and 
that  under  the  statute  he  would  be  entitled 
to  recover  twice  that  amount,  which  would 
be  $676.70,  but,  only  having  demanded  tbe 
lesser  amount  of  $612.42  and  the  proofs  be- 
ing imcontradlcted,  that  the  plaintiff  was  en- 
titled to  have  an  instructed  verdict  for  this 
amount. 

[1  ]  We  do  not  think  as  the  facts  are  fOund 
to  be  In  the  record,  that  the  plaintiff  In  er- 
ror was  entitled  to  a  peremptory  instruction 
for  the  reason  there  could  be  different  in- 
ferences drawn  from  the  evidence,  and  the 
calculations  made,  based  upon  the  evidence, 
would  probably   differ   in   their  results. 

The  first  syllabus  of  the  case  of  Miller  v. 
Oklahoma  State  Bank  ot.  Altus,  63  Okl.  616, 
1&7  Pac.  767,  reads  as  follows: 

"It  is  error  of  the  court  to  peremptorily  fn- 
atruct  a  verdict  in  favor  of  a  plaintiff  for  a 
spedfie  sum  in  a  ease  tried  by  a  jury  where 
the  evidence  is  conflicting,  and  upon  which 
the  jnry  might  reasonably  find  against  the  de- 
fendant a  lesa  sum  than  that  instructed  by  the 
court  to  be  found  for  tbe  plaintiff." 

This  dted  case  la  a  usury  case,  and  we 
think  this  law  applies  to  the  situation  in 
this  casa 

The  other  requested  instructions  by  the 
plaintiff,  we  think,  are  substantially  cover- 
ed by  the  Instructions  given  by  the  court  to 
the  jury.  In  so  holding,  we  hold  there  is  no 
error  of  law  committed  in  this  suit,  and  un- 
der tbe  assignments  sought  to  be  argued. 
This  leaves  one  sole  question:  Is  the  verdict 
of  the  jury  reasonably  sustained  by  the  evi- 
dence? 

If  we  hold  that  it  is,  we  have  to  affirm 
the  judgment  If  we  hold  that  it  is  not,  we 
are  compelled  to  reverse  the  judgment 
THie  plaintiff  below,  plaintiff  In  error,  con- 
tends that  it  is  not  reasonably  sustained, 
while  the  defendant  below,  defendant  In  er- 
ror, contends  that  it  is. 

We  now  go  into  the  consideration  of  this 
question.  But  before  we  pursue  this  fur-- 
ther,  we  will  dte  and  quote  section  1005, 
B.  L.  1910,  as  follows: 

"Tbe  taking,  receiving,  reserving  or  charging 
■*  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section  shall  be  deemed  a  for- 
-feiture  of  twice  the  amount  of  interest  which 


the  note,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  In  case  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid, 
or  bis  legal  representatives,  may  recover  from 
the  person,  firm  or  corporation  taking  or  re- 
ceiving same,  in  an  action  in  the  nature  of  an 
action  of  debt,  twice  the  amount  of  tbe  inter- 
est so  paid:  Provided,  such  action  shall  be 
broaght  within  two  years  after  the  maturity  of 
such  usurious  contract;  Provided,  further,  that 
before  any  suit  can  be  brought  to  recover  such 
usurious  interest,  the  party  bringing  such  suit 
must  make  written  demand  for  return  of  such 
usury." 

We  have  read  over  the  evidence  given  by 
the  plaintiff  in  error  in  this  suit,  Spencer  J. 
Morris,  and  the  exhibits  shown  in  the  record 
in  c<Hinection  with  his  evidence.  While  his 
evidence  is  not  as  satisfactory  as  it  might 
be,  we  think  it  suffident  upon  which  to  base 
a  calculation  showing  within  a  very  few 
dollars  the  amount  of  interest  paid  by  him 
to  the  defendant  and  the  amount  of  actual 
cash  received  by  him  and  the  amount  In  ex- 
cess of  10  per  cent  of  Interest  paid  by  bim 
for  the  period  of  time  in  which  he  used  tbe 
money  of  the  defendant  bank  and  the  amount 
so  overxxtld  in  excess  of  the  legal  rate  of 
Interest  can  be  calculated  within  at  least  a 
few  dollars,  if  not  within  a  few  cents,  of  the 
actual  amount. 

The  Jury  In  finding  any  amount  for  the 
plaintiff  at  aU  in  tbeir  verdict  must  of  ne- 
cessity have  found  that  there  had  been  usury 
charged.  The  exact  amount  of  usury  so 
charged  is  immaterial  but  the  fact  that  any 
usury  had  been  charged  at  all  was  material, 
and  the  fact  that  the  jury  found  any  usury 
at  all  Is  reasonably  sustained  by  the  record. 

The  Jury  being  justified  in  finding  any 
usury  in  any  amount  at  all  la  suflklent  to 
taint  the  transaction  with  usury.  The  stat- 
ute we  have  heretofore  quoted  defining  usury 
and  fixing  tbe  penalty  for  same  makes  it 
necessary  for  the  jury  to  find  another  fact 
and  that  was  the  amount  of  interest  paid 
under  the  usurious  transaction,  and  after  de- 
termining the  amount  of  interest  so  paid, 
when  multiplied  by  2,  determines  the  amount 
of  the  penalty  and  the  amount  of  the  ver- 
dict that  should  be  returned.  To  return,  un- 
der the  facts  as  disclosed  by  this  record,  a 
verdict  of  only  $22  in  favor  of  the  plaintiff 
is  to  return  a  verdict  that  is  not  reasonably 
sustained  by  any  competent  evidence. 

Two  Ot  the  fficbibits  connected  with  the 
evidence  of  tbe  plaintiff  were  two  letters  ad- 
dressed to  tbe  plaintiff  from  John  H.  Perry, 
secretary  of  tbe  defendant  bank,  and  who 
handled  tbe  transaction  with  the  plaintiff. 
In  one  of  tbe  letters.  Perry  admitted  specif- 
ically a  charge  of  12  per  cent  interest,  and 
In  the  other  letter  admitted  It  by  strong  In- 
ference. 

[2]  The  bank,  to  meet  tbe  ervldence  of  the 
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plaintiff,  placed  tlie  president  of  the  defend- 
ant bank  upon  the  stand,  who,  In  bis  evi- 
dence, admitted  a  charge  in  excess  of  10  per 
cent  interest,  but  sought  to  Justify  it  upon 
the  ground  that  the  charge  was  legal  be- 
cause It  was  what  he  called  "bank  discount" 
We  must  confess  that  this  is  a  rather  un- 
usual Idnd  of  bank  discount,  and  a  kind  that 
we  are  rather  loath  to  place  in  the  category 
of  legitimate  bank  discount  In  the  case  of 
Bristow  V.  Central  State  Bank,  173  Pac.  221, 
the  first  syllabus  reads  as  follows: 

"When  the  lender  exacts  of  the  borrower  as 
a  condition  of  the  loan  a  sum  in  addition  to 
the  liighest  legal  rate  of  interest,  the  loan  is 
to  be  tainted  by  nsury  and  the  taint  is  not  re- 
moved by  giving  this  charge  the  name  of  dis- 
count." 

While  the  president  of  the  defendant  bank 
in  bis  testimony  disavowed  usury  and  the 
intention  to  charge  such,  he  at  the  same  time 
stated  that  be  was  unfamiliar  with  the  trans- 
action, and  did  not  handle  it,  and  did  not  un- 
dertake to  make  a  showing  from  tbe  records 
of  the  bank  that  would  in  any  way  tend  to 
dear  tbe  taint  of  usury  and  rebutt  the  evi- 
dence of  tbe  plalntifF. 

[1,4]  Tbe  following  Is  tbe  third  syllabus 
of  Elson  V.  Walker  et  aL.  80  Okl.  237,  195 
Pac.  899: 

"A  verdict  and  judgment  will  not  be  distorbed 
by  tliis  court  if  there  is  any  competent  evidence 
reasonably  tending  to  support  tbe  same,  bat, 
if  there  is  no  competent  evidence  upon  which  a 
judgment  might  reasonably  be  based,  such  Judg- 
ment will  be  reversed." 

To  the  same  effect  is  C9ty  <tf  Dimcan  v. 
Tldwell,  48  Okl.  882,  150  Pac.  112. 

The  undisputed  facts  in  tills  record  show 
that  the  plaintiff  executed  two  notes  on  April 
7,  1914,  running  until  October  9,  1914.  One 
note  was  for  $3,116.89,  and  tbe  otber  for 
$211.  On  October  9tb  a  $1,000  note  was  exe- 
cuted, and  on  December  istb  a  $180  note  was 
executed,  both  falling  due  January  1,  1915. 

The  entire  indebtedness  covered  by  these 
notes  was  paid  January  22, 1915,  by  the  plain- 
tiff to  the  defendant  The  record  shows 
that  the  following  items  of  interest  were 
paid,  and  tbls  evidence  is  not  denied  by  the 
plaintiff:  $12;  $U;  $120:  $7.78;  $1;  $173 
and  some  cents.  It  must  be  a  manifest  con- 
clusion that  the  sum  total  of  these  items 
multiplied  by  2  would  be  in  excess  of  $22. 

Hoping  that  the  mathematics  of  this  case 
may  be  handled  with  more  care  either  by 
the  court  or  a  Jury  tn  another  trial  of  this 
cause,  we  are  under  the  necessity  of  having 
to  reverse  this  Judgment  for  the  reascm  that 
tbe  same  is  not  reasonably  sustained  by 
any  competent  evldenca 

This  cause  is  therefore  reversed  and  re- 


manded for  further  ixoceedings  not  incon- 
sistent with  the  holding  herein. 

PITCHFOED,   V.  C.  J.,  and   JOHNSON, 
Mc^EIUi,  and  NICHOLSON,  JJ..  concur. 


BRITTAIN  et  al.  v.  LORETT  et  al. 

(No.  11788.) 

(Supreme  Conrt  of  Oklahoma.    Feb.  7,  1022.) 

(Syttabut  »y  the  Ooitrt.) 

Appeal  and  error  <@=3564(3)— Second  extensioii 
for  MPVing  case-fflade,  granted  after  expira- 
-  tlon  of  former  extension,  held  a  nullity. 

An  order,  purporting  to  grant  an  extension 
of  time  in  which  to  make  and  serve  case -made 
for  appeal  to  the  Supreme  Court,  made  after 
the  expiration  of  the  time  formerly  allowed,  is 
a  nuiuty,  and  an  appeal  based  upon  service  of 
a  case-made  thereunder  will  be  dismissed. 

Appeal  from  District  Court  Payne  (boun- 
ty; Arthur  Swank,  Judge. 

Action  by  A.  A.  Lorett  and  another  against 
V-  E.  Brittain  and  others.  Judgment  for 
jdaintUtab  and  defendants  appeaL  Dis- 
missed. 

O.  H.  Shubert  of  Oklahoma  C^lty,  for 
idalntiffs  In  error.- 

Springer  &  Wils<m,  of  Tulsa,  for  defend- 
ants in  error. 

NICHOLSON,  J.  This  case  is  presented 
on  the  motion  of  the  defendants  in  error 
to  dismiss  the  appeal.  It  appears  from  tbe 
record  that  the  motion  for  a  new  trial  was 
overruled  on  the  11th  day  of  May,  1920,  and 
the  defendants  were  granted  30  days  from 
that  date  within  which  to  make  and  serve 
a  case-made,  the  plaintiffs  were  granted  10 
days  thereafter  within  wlilch  to  suggest 
amendments,  said  case-made  to  be  signed  and 
settled  on  5  days'  notice  by  either  party. 
Tbe  case-made  was  not  served  within  tbe 
time  allowed,  and  on  June  14, 1920,  the  court 
made  an  order  granting  tbe  defendants  00 
days  in  addition  to  the  time  theretofore 
granted  within  which  to  make  and  serve  said 
case-made.  This  latter  order  was  invalid 
because  made  after  the  expiration  of  the 
time  originally  granted.  The  trial  court  was 
without  Jurisdiction  to  grant  em  extension 
on  June  14, 1920,  and  tbe  case  cannot  be  con- 
sidered by  this  court  Cripple  Creek  Oil 
Co.  V.  King,  76  OkL  316,  185  Pac.  439;  Cook 
V.  Cook,  79  OkL  222,  192  Pac.  215. 

Tbo  appeal  is  therefore  dismissed. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
McNeill,  and  ELTINO,  JJ.,  concur. 
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TEAGUE  at  aL  Y.  SMITH  at  aL    (Ito.  IMIC) 

(Saprema  Coort  of  Oklahoma.    Jan.  31,  1922.) 

(Spltaius  by  «k«  Court.) 

i.  Exaratora  ami  adnlaiatrators  «=>3I5(6)  — 
Dacree   of  dUtrikatioa  eaaaot  bo  attaskod 
coilataraily. 
A  decree  of  diatribation,  made  b7  the  coan- 
tr  court  in  probate,  haTing  jaris^ction  of  the 
settlement  of  an  estate  on  a  hearing  as  pro- 
vided in  sections  61^  6464,  and  04(36  of  Be- 
vised  Laws  1910,  distribotiiig  to  the  heirs  at 
law  their  reapectire  sharea  of  the  estate  of  the 
4eoeaacd,  ia  condasiTe  aa  to  the  righta  of  Um 
partiaa  intercated  in  the  catata,  onleaa  reversed 
or  modified  <w  appeal,  and  anch  a  decree  ia  not 
•object  to  collateral  attack. 

2.  Evidaaco  «=382— Deorae  of  Matrtbatloa  will 
ka  preanaiei  to  have  baea  apaa  aafloiaat  aad 
looal  BOtioa. 

The  mie  that  all  presumptions  most  be  in- 
dnlged  faToralil;  to  the  reg^aritj  of  proceed- 
ings leading  to  a  judgment  will'  be  applied  to  a 
decree  of  distribution  of  an  estate,  and  it  iHD 
be  presumed,  in  the  absence  ot  coantairaiUng 
OTidence,  that  such  a  decree  ia  predicated  upon 
sufficient  and  legal  notice. 

3.  ladlana  <3p|fl  Laads  from  which  raatrie- 
tiOBS  hava  baaa  roaiowad  deaeaad  andar  atata 
laws. 

AD  Indian  landa  from  which  reatrictions 
bave  been  removed,  upon  the  death  of  the  al- 
lottee, descend  according  to  the  lawa  of  de- 
scent and  distribution  of  the  State  of  Okla- 
homa. 

4.  ladians  9=9l8— Noaretldeat  heira  of  Creak 
allottee  dying  slaca  admlsstoa  of  Oklahoma 

Biay  Inherit  under  atata  lawa. 

"Sections  13  and  21  of  the  Enabling  Act 
•f  June  16,  1906  (»4  Stat.  287,  c.  8335),  admit- 
ting Oklahoma  as  a  state  into  the  Cnion,  pro- 
vided: That  the  laws  in  force  of  the  territory 
of  Oklahoma,  as  far  as  applicable,  shall  extend 
over  and  apply  to  aaid  state  until  changed  by 
the  Legislature,'  and  'shall  be  in  force  through- 
out said  state,  except  aa  modified  or  changed 
by  thia  act  or  the  Constitution  of  Oklahoma;' 
and  section  2  of  the  Schedule  to  the  Constitu- 
tion provides:  'All  laws  in  force  in  the  terri- 
tory of  Oklahoma  at  the  time  of  the  admission 
«f  the  state  into  Uia  Union,  which  are  not  re- 
pugnant to  thia  Constitntion,  and  which  are 
not  locally  inapplicable,  shall  be  extended. to 
and  remain  in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation  or  are 
altered  or  repealed  by  law.' 

"Seld,  under  said  provisions  of  the  Hteabling 
Act  and  the  Constitution  (chapter  49  of  Mans- 
field's IMgest  of  the  Laws  of  AJkansas)  and  the 
provisos  of  section  6  of  the  Supplemental  Creek 
Agreement  of  June  80,  1902,  qualifying  said 
chapter  49,  were  repealed,  and  the  devolution 
of  an  estate  of  a  deceased  Creek  allottee  hav- 
ing died  since  the  admission  of  Oklahoma  into 
the  Union  ia  governed  by  the  laws  of  descent 
and  distribution  of  the  state  of  Oklahoma,  and 
noncitizen  heirs  may  inherit."  Pigeon  y.  Stev- 
ens et  al.,  196  Pac.  309. 


T.  SMITH  4S9 

F.> 

5.  Cwirta  «=a88(l)— PialatHI  to  •Jaotaiwrt  feaM 
■at  aatitlad  t*  raly  aa  daebla*  of  star*  d«> 
ebis. 

In  an  action  in  ejectment,  where  the  plain- 
tiffs assert  ownersliip  to  the  lands  as  the  heira 
of  a  deceased  person  who  has  been  dead  for 
more  than  seven  reara,  and  the  evidence  showa 
that  the  defendants  in  the  action  have  been 
in  the  peaceful  uninterrupted  possession  of  the 
lands  since  the  death  of  the  deceased  owner, 
the  doctrine  of  atare  decisia  ia  not  applicable. 

(AdHtiMMl  8vIIa»M  H  Biitorial  Bfi.) 

6.  ladlana  ■«=>I5(I)— Allataaatt  af  •■•  tbir- 
ly-aee«ad  ladian  by  Mood  an  urMtrMnd 
aad  sabHet  te  state  laws. 

Under  Act  Cong.  May  27,  1906,  |  1,  lands 
allotted  to  a  mambar  of  the  Creek  Tribe  of 
Indiana  enrolled  as  a  one  thir^-second  Indian 
b7  blood  are  nnreatrictad  and  under  aection  4, 
aaid  landa  ate  aoibject  to  the  lawa  of  Oklahoma. 

Pttehford,  V.  C.  J.,  and  Johnaon  aad  Kane, 
JJ.,  diaaenting  in  part. 

Appeal  from  Superior  Court,  Tulsa  Ooou- 
tj;  IL  A.  Breckinridge,  Judge. 

Salt  by  Ludnda  A.  Smith  and  others 
■gainst  liute  Teafoe  and  otbers.  Judgment 
for  the  plaintiffs,  and  defoidants  appeal.  Re- 
meraed  and  remanded,  with  directions  to  en- 
ter a  decree  In  favor  of  the  defeadantB. 

Horace  Speed,  of  Tnlaa,  for  plalntUfs  In 
error. 

Davidson  &  Williams,  and  O.  0.  SpUlers, 
all  of  Tulsa,  for'  defendants  in  error. 

KENNAMER,  J.  This  appeal  Is  prosecut- 
ed by  Llxsie  Teague,  Lillle  Hin,  sued  In  the 
trial  conrt  under  the  name  of  LUlle  Vennll- 
lion,  and  others,  as  plalntltrB  in  error,  to  re- 
verse the  Judgment  of  the  superior  court  of 
Tulsa  county  decreeing  Ludnda  A.  Smith, 
Daniel  B.  Smith,  Stephen  Smith,  Eknma 
Berryhlll,  Nina  Snyder,  Lillle  EJ.  Crenshaw. 
Willie  A.  Rothhammer,  Joseph  H.  Rothham- 
mer,  Jr.,  Bmest  Ralph  Rothhammer,  by  his 
guardian,  B.  A.  Rothhammer,  Daniel  B. 
Smith,  Jr.,  who  appear  here  as  defendants 
In  error,  to  be  the  owners  of  and  entitled  to 
the  immediate  possession  of  the  entire  allot- 
ment of  lands  allotted  by  Frank  Smith,  a 
member  of  the  Creek  Tribe  of  Indians,  locat- 
ed in  Tulsa  county. 

Frank  Smith,  the  allottee  of  the  lands, 
was  enrolled  opposite  roll  number  5877  as  a 
one  thirty-second  member  of  the  Creek  Trll)e 
of  Indians  by  blood*.  Under  Act  Cong.  May 
27,  1908,  c.  199,  85  Stat.  L.  812,  the  entire 
allotment  of  Frank  Smith  was  unrestricted. 
The  allottee  of  the  lands  In  controversy, 
Frank  Smith,  died  June  2,  1909,  and  at  the 
date  of  his  death  was  a  resident  of  Okla- 
homa county,  Okl.  The  deceased  allottee, 
Frank  Smith,  died  intestate,  leaving  surviv- 
ing him  his  mother,  Liszle  Teague.  and  hla 
wife.  Lillle  Smith,  now  Hill,  both  noncititens 
of  the  Creek  Tribe  of  Indians,  two  of  the 
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plaintiffs  In  error  In  this  caase,  defendants 
tn  the  action  in  the  trial  court,  who  claim  to 
be  his  only  heirs  at  law.  The  deceased  al- 
lottee left  neither  father,  child,  or  descend- 
ant of  a  child,  sister,  nor  brother  surriving 
him. 

The  defendants  in  error  assert  ownership, 
and  were  decreed  to  be  the  owners  of  the 
lands  in  controversy  as  the  citizen  Creels 
heirs  of  the  deceased  allottee.  An  adminis- 
trator was  appointed  by  the  probate  court  of 
Oklahoma  county  over  the  estate  of  the  de- 
ceased in  June,  1909,  and  the  estate  was  ad- 
ministered on  and  a  decree  of  distribution 
was  entered,  distributing  the  estate  under 
the  Jurisdiction  of  said  court.  The  decree  of 
distribution  was  entered  on  January  10,  1912, 
distributing  the  lands  in  controversy  in  this 
action  as  part  of  the  estate  of  Frank  Smith, 
deceased,  to  Lillie  Smith,  his  surviving  wid- 
ow, and  Lizzie  Teague,  his  mother,  in  equal 
Bliares,  as  the  only  surviving  heirs  at  law 
of  Frank  Smith,  deceased.  It  is  conceded 
that,  if  the  Oklahoma  statutes  of  descent 
and  distribution  unqualiSedly  govern  the 
devolution  of  the  estate  of  the  deceased,  the 
decree  of  distribution  properly  'distributed 
the  estate. 

The  record  discloses  that  Lizzie  Teague 
and  LiUie  Smith,  now  Hill,  have  been  in  the 
peaceful  possession  of  the  lands  since  the 
death  of  Frank  Smith  until  the  commence- 
ment of  this  action  on  June  26,  1917. 

The  trial  court  entered  decree  and  Judg- 
ment in  favor  of  the  plaintiffs  in  the  action, 
defendants  in  error  here,  adhering  to  the 
form  or  decision  of  this  court  wherein  this 
court  held,  under  the  proviso  of  section  6  of 
the  Creek  Supplemental  Treaty  approved 
June  30,  1902  (32  Stat.  L.  500,  c.  1323),  non- 
dtizen  heirs  of  the  Creek  Nation  are  exclud- 
ed from  inheriting  lands  allotted  by  members 
of  the  Creek  Tribe  of  Indians. 

The  plaintiffs  in  error,  other  than  Lizzie 
Teague  and  Llllie  Smith,  now  Hill,  are  inter- 
ested in  this  cause  by  reason  of  certain  deeds 
and  mortgages  having  been  executed  to  them 
by  Lizzie  Teague  and  Llllie  Smith,  now  Hill, 
liie  plaintiffs  in  error  rely  upon  two  grounds 
for  reversal  of  the  judgment  of  the  trial 
court 

First  That,  the  lands  involved  In  this  ac- 
tion l>eing  free  from  restrictions  on  aliena- 
tion on  the  date  of  the  death  of  the  deceased 
allottee,  Frank  Smith,  the  decree  of  distribu- 
tion entered  by  the  probate  court  of  Okla- 
homa county,  distributing  the  lands  to  Lizzie 
Teague  and  Lillle  Smith,  now  Hill,  as  the 
heirs  at  law  of  the  deceased,  Frank  Smith, 
is  res  adjudicata  of  the  issues  involved  in 
this  action ;  said  decree  having  become  final. 
In  that  the  same  was  never  appealed  from, 
reversed,  or  vacated. 

Second.  That  the  Oklahoma  law  of  de- 
scent and  distribution  govern  the  devolution 
of  the  estate  of  the  deceased. 

[I]  The  defendants  in  error  contend  that 
the  devolution  of  the  estate  of  the  deceased 


allottee  is  governed  by  the  Oklahoma  law  of 
descent  and  distribution  as  qualified  by  the 
proviso  of  section  6  of  the  Creek  Supplemen- 
tal Treaty  approved  July  30,  1902,  which  ex- 
cludes noncitizen  heirs  from  inheriting;  that 
the  decree  of  distribution  entered  by  the 
probate  court  of  Oklahoma  county  is  void 
for  the  reason  no  notice  of  the  petition  for 
distribution  was  given  as  required  by  the 
statutes  of  Oklahoma;  that  the  law  as  an- 
nounced in  the  case  of  In  re  Pigeon's  Estate, 
Pigeon  ▼.  Stevens,  et  al.,  not  yet  [offlciallyi 
reported,  reported  in  198  Pac.  309,  should  not 
be  controlling  in  this  cause,  for  the  reason 
that  a  rule  of  property  had  been  estaUlshed 
by  the  prior  decisions  of  this  court  to  the  de- 
cision rendered  in  the  Pigeon  case.  Section 
1,  Act  of  Congress  of  May  27,  1908  (chapter 
199,  35  Stat  312)  provides: 

"lliat  from  and  after  sixty  days  from  thft 
date  of  this  act  the  status  of  the  lands  allot- 
ted heretofore  or  hereafter  to  allottees  of  the 
Five  Civilized  Tribes  shall,  as  regards  reatric' 
tioDB  on  alienation  or  incumbiance,  be  aa  fol- 
lows: All  lands,  induding  homesteads,  of  said 
allottees  enrolled  as  intermarried  whites,  as 
freedmen,  and  as  mixed  blood  Indians  having 
less  tlian  half  Indian  blood  including  minors 
shall  be  free  from  all  restrictions.  'All  lands, 
except  homesteads,  of  said  allottees  enrolled 
as  mixed  blood  Indians  having  half  or  more 
than  half  and  less  than  three-qnarters  Indian 
blood  shall  be  free  from  ail  restrictions.    •    •    • 

Section  4  of  said  act  provides: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to- 
taxation  and  all  other  civil  burdens  as  though 
it  were  the  property  of  other  persons  than  al- 
lottees of  the  Five  Civilized  Tribes:  Provided, 
that  allotted  lands  shall  not  be  subjected  or 
held  liable,  to  any  form  of  personal  claim  or  de- 
mand, against  the  allottees  arising  or  existing 
prior  to  the  removal  of  restrictions,  other  than 
contracts  heretofore  expressly  permitted  by 
law." 

It  Is  obvious,  under  section  1  of  said  act 
supra,  that  the  lands  in  qu<>stion,  being  the 
allotment  of  a  member  of  the  Creek  Tribe 
of  Indians  enrolled  as  a  one  thirty-second 
Indian  by  blood,  are  unrestricted  lands; 
that  under  section  4  of  said  act,  supra,  said 
lands  are  subject  to  the  laws  of  the  state  of 
Oklahoma,  the  same  being  free  from  restric- 
tions. This  court,  in  the  case  of  Pigeon  y. 
Stevens  et  al.,  108  Pac.  312,  said: 

"Upon  the  admission  of  the  state  of  Okla- 
homa into  the  Union  the  same  came  into  the 
Union  with  all  the  powers  and  sovereigniy  of 
any  other'  state,  and  upon  the  removal  of  re- 
strictions against  alienation  and  the  granting 
of  full  citizenship  to  Indians  the  federal  gov- 
ernment ceased  to  have  any  further  power  or 
control  over  the  tribal  citizens  with  respect  t» 
unrestricted  lands,  and  all  laws  passed  by  Con- 
gress prior  to  statehood,  either  general  or  spe- 
cial, ceased  with  the  admission  of  Oklahoma  as 
a  state  to  have  force  or  effect  in  so  far  as  un- 
restricted lands  of  tribal  citizens  are  concerned, 
and  the  Supreme  Court  of  the  United  States- 
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has  forever  settled  the  question  that  Indian 
lands  within  a  state  or  territory  that  has  a  local 
form  of  government  are  subject  to  the  laws 
of  the  state  or  territory. 

"The  Supreme  Court  of  the  United  States 
in  the  case  of  John  Schrimpscher  et  al.  v.  John 
8.  Stockton  et  al.,  183  U.  S.  290,  22  Sup.  Ct. 
107,  46  L.  Ed.  203,  was  reviewing  a  judgment 
of  the  Supreme  Court  of  Kansas.  The  Su- 
preme Court  of  Kansas  held  that  the  state  stat- 
ute of  limitation  applied  to  the  allotment  of  a 
Wyandotte  Indian,  and  commenced  to  run 
against  the  heirs  of  a  deceased  allottee  from 
the  date  of  the  treaty  which  terminated  the 
restrictions  on  said  lands  or  the  disability  of 
the  heirs  to  alienate  the  same,  and  the  court, 
in  affirming  the  judgment  of  the  Supreme 
Conrt  of  Kansas,  speaking  through  Mr.  Jus- 
tice Brown,  said:  'Their  disability  terminated 
with  the  ratification  of  the  treaty  of  186&  The 
heirs  might  then  have  executed  a  valid  deed  of 
the  land,  and  possessing,  as  they  did,  an  un- 
incumbered title  in  fee  simple,  they  were 
chargeable  with  the  same  diligence  in  begin- 
ning an  action  for  their  recovery  as  other  per- 
sons having  title  to  lands;'  in  other  words,  they 
were  bound  to  assert  their  daima  within  the 
period  limited  by  law.' " 

Other  authorities  cited  In  the  opinion  of 
the  court  in  the  Pigeon  case,  supra,  In  sup- 
port of  this  rule  are:  Goudy  v.  Meath,  203 
U.  S.  146,  27  gup.  Ct.  48,  61  L.  BM.  130;  Dick- 
son V.  liuckland  Co.,  242  tJ.  S.  371,  87  Sup. 
Ct  167,  61  L.  Ed.  371;  United  Statfes  v.  Wal- 
ler. 243  U.  S.  403,  37  Sup.  Ct  430,  61  L.  Ed. 
.  843;  Taylor  v.  Parker,  235  U.  S.  42,  35  Sup. 
Ot.  22,  69  I*  Ed.  121;  Moore  v.  Nahconbe 
et  al.,  72  Kan.  169,  83  Pac.  400 ;  4  U  R.  A. 
(N.  S.)  477. 

[1]  It  is  plain  that  the  lands  In  contro- 
versy being  free  from  restrictions,  the  pro- 
hate  court  of  Oklahoma  county  had  juris- 
diction of  the  settlement  of  the  estate  of 
Prank  Smith,  deceased.  Therefore,  If  prop- 
er notice  was  given  on  the  hearing  for  the 
distribution  of  said  estate,  the  decree  of  the 
probate  court  distributing  the  estate  Is  con- 
dnslve  and  binding  until  set  aside,  reversed, 
or  vacated  In  a  proper  proceeding.  Section 
6463  of  the  Bevlsed  Laws  1910,  provides: 

"Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  sub- 
sequent time,  upon  the  application  of  the  exec- 
utor or  administrator,  or  of  any  heir,  legatee 
or  devisee,  the  conrt  must  proceed  to  distribute 
the  residue  of  the  estate  in  the  hands  of  the  ex- 
ecutor or  administrator.    •    •    •  •» 

Section  ©464,  provides: 

"In  the  order  or  decree,  the  conrt  mast  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled;  and  such  per- 
sons may  demand,  sue  for  and  recover  their  re- 
spective shares  from  the  executor  or  adminis- 
trator, or  any  person  having  the  same  in  pos- 
session. Such  order  or  decree  is  conclusive 
as  to  the  rights  of  heirs,  legatees  or  devisees, 
■abject  only  to  be  reversed,  set  aside,  or  modi- 
fied on  appeal" 


Section  6466,  is  as  follows: 

"The  order  or  decree  may  be  made  on  the  pe- 
tition of  the  executor  or  administrator,  or  any 
person  interested  in  the  estate.  Notice  of  the 
application  must  be  given  by  posting  or  pub- 
lication, as  the  court  may  direct,  and  for  such 
time  as  may  be  ordered.  If  partition  be  applied 
for,  as  provided  in  this  article,  the  decree  of 
distribution  shall  not  divest  the  court  of  juris- 
diction to  order  partition,  unless  the  estate 
is  finally  closed." 

The  only  objection  made  to  the  distribution 
of  the  estate  In  the  instant  case  Is  that  the 
same  is  void  for  the  reason  no  notice  was 
given.  The  decree,  as  disclosed  by  the  rec- 
ord. Is  In  part  as  follows: 

"It  appearing  to  the  court  that  all  debts  ex- 
isting against  said  decedent  have  been  fully 
paid  and  satisfied,  and  that  said  estate  has  been 
folly  administered,  as  by  the  final  account  of 
said  Idllie  Smith,  administratrix  of  said  estate, 
dnly  andited  and  allowed  by  this  court,  pur- 
suant to  notice  given  and  served  will  appear, 
reference  being  had  thereto,  and  that  said  es- 
tate is  ready  for  distribution." 

It  is  clear,  under  the  sections  of  the  stat- 
ute, supra,  that  the  decree  of  distribution 
may  be  made  on  the  application  of  the  ad- 
ministrator or  executor,  and  no  evidence  be- 
ing Introduced  other  than  the  decree  the  pre- 
sumption is  that  the  conrt  had  jurisdiction 
and  proceeded  as  the  law  directs  in  entering 
the  decree  of  distribution.    24  O.  J.  p.  631. 

The  Supreme  Court  of  California,  In  the 
case  of  French  v.  Phelps,  20  Cal.  App.  101, 
128  Pac.  772,  held: 

"The  rule  that  all  presumptions  must  be  In- 
dulged favorably  to  the  regularity  of  the  pro- 
ceedings leading  to  a  judgment  will  be  applied 
to  a  decree  of  distribution  of  an  estate,  and 
It  win  be  presumed  that  the  evidence  on  which 
such  a  decree  is  predicated  is  sufficient  and 
competent  and  that  any  legal  objections  that 
could  have  been  made  against  it  were  made  by 
the  party  objecting  to  the  decree." 

The  Supreme  Court  of  Washington,  in  the 
case  of  Davis  v.  Seav^,  95  Wash.  57,  163 
Pac.  35,  Ann.  Cas.  1918D,  314,  held: 

"After  final  distribution  it  must  be  presumed 
that  the  decree  therefor  was  duly  rendered,  and 
such  decree  becomes  final  against  one  suing 
the  executrix  for  accounting,  claiming  under  an 
alleged  unprobated  codicil  devising  plaintiff 
money,  unless  facts  alleged  disclose  fraud  of 
the  executrix  in  procuring  the  decree." 

From  a  reading  of  the  decree  it  would  ap- 
pear that  the  administratrix  filed  her  final 
report  for  approval  and  a  distribution  of  the 
estate,  and  in  the  absence  of  any  pleading 
or  evidence  to  the  contrary  this  court  will 
indulge  the  presumption  that  proper  notice 
was  given  upon  hearing  of  the  final  report 
and  application  for  decree  of  distribution. 
Under  section  6464  of  the  statute,  supra,  the 
decree  of  distribution  is  conclusive  as  to  tlie 
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rights  of  beirs,  legatees,  or  devlaees,  until 
reversed,  set  aside;  or  modified  on  appeal. 
The  anthoritiea  under  similar  statutes  uni- 
formly hold  that  such  a  decree  or  judgment 
cannot  be  collaterally  attacked.  Smith  v. 
Westerfleld,  88  Gal,  874,  28  Pac.  206;  Keith 
V.  Guthrie,  60  Kan.  200,  52  Pac.  435 ;  Gaines 
V.  Fnentes  et  al.,  92  V.  S.  26,  23  L.  Ed.  524. 
In  the  case  of  Goodrich  v.  Ferris,  214  U. 
S.  71,  29  Sup.  Gt  580,  53  L.  Ed.  914,  a  de- 
cree of  distribution,  made  by  the  court  in 
California  having  probate  Jurisdiction,  was 
attacked  seven  years  after  the  decree  of  dis- 
tribution upon  the  ground  that  ten  days'  no- 
tice of  the  hearing  for  the  decree  of  distri- 
bution was  violative  of  the  federal  Constitu- 
tion guaranteeing  due  process  of  law.  In 
an  opinion  hy  Mr.  Justice  White,  the  court 
said: 

"It  is  elementary  that  probate  proceeding  by 
which  Jurisdiction  of  a  probate  court  is  assert- 
ed over  the  estate  of  a  decedent  for  the  purpose 
of  administering  the  same  is  in  the  nature  of  a 
proceeding  in  rem,  and  is  therefore  one  as  to 
which  all  the  world  is  charged  with  notice. 
And  that  the  law  of  California  conforms  to  this 
general  and  elementary  rule  is  beyond  ques- 
tion." 

[2]  We  are  of  the  opinion  that  in  the  ab- 
sence of  countervailing  evidence  the  pre- 
sumption is  that  the  court  proceeded  in  a 
regular  manner  to  distribute  the  estate,  and 
that  the  decree  of  distribution  is  conclusive 
upon  all  parties  interested  in  the  estate.  In 
the  case  at  bar,  although  it  be  conceded  that 
the  decree  of  distribution  is  not  conclusive 
upon  the  parties,  under  the  rule  announced 
In  Pigeon  v.  Stevens  et  al.,  supra,  the  moth- 
er and  wife  of  the  deceased  allottee  are  en- 
titled to  inherit  the  lands  in  controversy. 

[3]  Counsel  for  the  defendants  in  error  do 
not  complain  at  the  rule  announced  in  tlte 
Pigeon  Case,  supra,  but  insist  that  the  rule 
should  not  be  applied  where  the  death  of  the 
allottee  occurred  prior  to  the  decision  ren- 
dered in  the  Pigeon  Case,  supra,  for  the  rea- 
son a  rule  of  property  had  been  established 
by  the  prior  decisions  of  this  court  announc- 
ing the  rule  that,  since  the  admission  of  Okla- 
homa into  the  Union  as  a  state,  the  Okla- 
homa laws  of  descent  and  distribution  are 
appUcahle  only  to  the  devolution  of  the  es- 
tates of  deceased  Greek  allottees  as  qualified 
by  the  proviso  of  section  6  of  the  Supple- 
mental Creek  Treaty  approved  June  30, 
1902  (32  Stat  L.  600,  c.  1323),  which  exclud- 
ed noncitizen  Creek  heirs  from  inheriting 
lands  allotted  to  members  of  the  Creek  Tribe 
of  Indians.  This  rule  was  first  announced 
in  the  case  of  Thompson  v.  Cornelius,  53  Okl. 
85,  155  Pac.  602,  February  8,  1916.  The 
rule  as  announced  in  Thompson  v.  Cornelius 
was  overruled  in  an  opinion  by  this  court 
April  5,  1921,  in  Pigeon  v.  Stevens,  supra. 


[4]  Oklahoma  was  admitted  into  tbe  Un- 
ion November  16,  1907.  For  over  eight  years 
covering  the  period  from  the  admission  of 
Oklahoma  into  the  Union  as  a  state  to  tb» 
rendition  of  the  decision  in  Thompson  v. 
Cornelius,  supra,  It  was  the  general  opinion 
of  the  bar  that  tb»  Oklahoma  law  of  descent 
and  distribution  was  unqualifiedly  in  force 
throughout  the  state  of  Oklahoma,  and  sub- 
sequent to  the  decision  in  Thompson  v.  Cor- 
nelius in  most  all  transactions  wherein  lands 
allotted  to  members  of  the  Creek  Tribe  of 
Indians  were  conveyed  the  purchasers  se- 
cured deeds  from  the  nondtlzen  heirs.  It  be- 
ing apparent  to  most  every  interested  party 
that  the  question  would  never  be  finally  de- 
termined until  passed  upon  by  the  Supreme 
Court  of  the  United  States,  the  court  of  last 
resort  having  Jurisdiction  to  adjudicate  the 
question.  A  rule  of  property  is  an  equitable 
rule  under  which  honest  investments  have 
been  made  upon  the  assumption  that  a  court 
of  last  resort  has  established  their  title,  and 
should  be  Invoked  only  to  inrotect  such  In- 
vestments. 

[6]  Under  the  facts,  as  disclosed  In  the 
record  In  the  case  at  bar,  Lizzie  Teague,  the 
mother  of  the  deceased  allottee,  and  Llllie 
Smith,  now  Hill,  his  surviving  wife,  have 
been  in  the  uninterrupted  possession  of  the 
lands  in  controversy  for  more  thau  seven 
years.  Viey  made  valuable  and  lasting  im- 
provemoits  upon  the  lands,  and  during  all 
of  this  time  the  defendants  in  errw,  the 
more  distant  relatives' of  the  deceased,  made 
no  objections  to  the  asserted  ownership  and 
possession  of  the  mother  and  wife  of  the  de- 
ceased. They  In  no  way  contend  that  they 
acquired  title  to  the  lands  by  purchase,  rely- 
ing upon  the  decision  of  any  court,  but  mere- 
ly ai^sert  that  they  are  entitled  to  inherit  the 
lands. 

It  needs  no  citations  of  authorities  to  sus- 
tain the  rule  that  no  one  can  have  a  vested 
Interest  to  Inherit  the  lands  of  a  decedent. 
The  Legislature  may  change  the  law  of  de- 
scent and  distribution  at  will.  The  dnctrine 
of  stare  decisis  has  no  application  in  this 
cause. 

The  judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  to  the  superior 
court  of  Tulsa  county,  with  directions  to  en- 
ter a  decree  in  favor  of  the  defendants  In 
the  action,  plaintUts  In  error  here. 

HARRISON,  C.  J.,  and  MILLER,  BMN 
ING,  and  NICHOLSON,  JJ.,  concur. 

PITCHPORD,  V.  C.  J.,  and  JOHNSON 
and  KANE,  JJ.,  concur  as  to  the  law  an- 
nounced in  the  first  and  second  paragraphs 
of  the  syllabus,  but  dissent  as  to  the  law  an- 
nounced in  the  third,  fourth,  and  fifth  para- 
graphs of  the  syllabus. 
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OKMULGEE  QA8  CO.  v.  STATE. 
(N«.  12873.) 

<Sapram«  Court  of  Oklahoma.    7eb.  7,  1922.) 

(Syllalui  by  Editorial  Staff.) 

i.  Qas  «=>6— Mnnleipal  fnwclilus  beld  valid 
Md  binding. 
Git7  franehisM  under  wbicb  gas  companiea 
operate  are  ralid  and  binding. 

2.  Qas  ®=»t4(2)  —  Corporation  Commission 
may  Increase  rate  allowed  by  city  gas  fran- 
eblse  If  coaflsoatoiy  or  nnprofltable. 

The  CJorporation  Commission  has  power  to 
agree  to  an  increase  of  gas  rates  over  those 
allowed  by  a  city  franchise,  but  is  not  compelled 
to  grant  increase  unless  the  facts  disclose  that 
the  franchise  contract  is  confiscatory,  or  that 
during  its  entire  term  the  rate  will  be  un- 
profitable. 

3.  Qas  «s»l4<l)  —  Faots  sbowa  h«ld  not  to 
warranMaoreasa  of  rate  pending  appeal  from 
Commission. 

Where  the  Corporation  Commission  denied 
a  requested  increase  in  rates  of  gas  company 
operating  under  city  franchise,  and  the  com- 
pany appealed,  its  application  for  supersedeas 
and  permission  to  install  the'  desired  rate, 
which  shows  that  the  company  had  declared 
diridends  In  excess  of  9100,000  in  three  yeara 
and  falls  to  disdose  amount  actually  expended 
in  installing  lines  and  the  amount  actually  earn* 
«d  in  each  year,  the  amount  of  the  earnings  of 
eadi  year  which  has  been  expended  in  im- 
provements and  betterments,  and  the  amount  of 
dividends  already  received,  held  insufficient  to 
warrant  the  court  in  granting  an  increase  of 
rates  pending  determination  on  merits. 


Ai>peal  from  Corporation  CommisBlon. 

The  Okmulgee  Oaa  Company,  furnishing 
gas  under  a  franchise  contract  with  the  city 
x>f  Okmnlgee  applied  to  the  Corporate  Com- 
mission to  increase  its  rate,  and  from  an  or- 
der denying  such  increase  the  Gas  Company 
appealed.  On  application  for  supersedeas 
and  permission  to  install  the  rate  applied  for 
pending  final  determinatl(Hi.  Supersedeas 
denied. 

McKBIIiL^  J.  The  Okmulgee  Gas  Compa- 
ny has  a  franchise  In  the  dty  of  Okmulgee 
to  distribute  and  sell  gas  to  the  citizens 
thereof  at  the  rate  of  26  cents  per  thousand. 
By  orders  of  the  Corporation  Commission  the 
rate  has  been  Increased,  and  it  Is  now  col- 
lecting and  receiving  45  cents  per  1000  cubic 
■  feeC  Application  was  made  to  the  Corpora- 
tion C<Mnmi8sion  to  Increase  this  rate  to  60 
«ent8  per  thousand,  which  application  was 
denied.  The  Olunulgee  Gas  Company  has 
appealed  from  said  order  denying  said  in- 
crease, and  said  cause  Is  now  pending  in 
this  court  upon  Its  merits.  The  gas  compa- 
ny has  made  application  for  a  supersedeas 
and  permission  to  install  the  rate  applied 


(104  p.) 

for,  to  wit,  60  cents  per  ttaoasand,  pending 
the  final  determination  of  this  case.  With- 
out determining  whether  this  court  has  pow- 
er and  authority  to  make  an  order  permit- 
ting the  Installing  of  an  increased  rate  in 
excess  of  the  rate  in  force  after  the  applica- 
tion for  Increase  has  been  disallowed  by  the 
Commission  by  the  g^iving  of  a  supersedeas 
.bond,  we  will  consider  the  application  upon 
its  merits,  assuming  we  have  such  authori- 
ty. The  application  sets  forth  that  the  com- 
pany is  losing  money  at  this  time.  W«' 
think  the  application  however  fails  to  allege 
and  disclose  facts  sufficient  to  entitle  the 
company  to  Install  the  Increased  rate  pend- 
ing the  final  determination  of  the  casa 

[1]  It  must  be  remembered  that  the  com- 
pany Is  still  operating  In  the  city  of  Okmul- 
gee under  a  franchise.  That  franchises  of 
this  kind  ore  valid  and  binding  is  the  holding 
of  the  United  States  Supreme  Court  In  the 
case  of  Columbus  Railway,  Power  &  Light 
Co.  V.  City  of  Columbus,  240  U.  S.  309,  39 
Sup.  Ot.  3«,  63  li.  Ed.  669,  6  A.  L.  R.  1648. 

[2]  It  is  likewise  true  that  this  court  has 
beld  that  the  Corporation  Commission  has 
power  and  authority  to  agree  to  an  increase 
in  the  rate.  City  of  Sapulpa  y.  Oklahoma 
Natural  Gas  Co.,  192  Pac.  224.  But  It  must 
not  be  construed  to  mean  that  the  Corpora- 
tion Commission  Is  compelled  to  grant  an  in- 
crease of  rate  unless  the  facts  disclose  that 
the  contract  Is  confiscatory,  or  during  the 
entire  term  of  the  contract  the  rate  will  be 
unprofitable,  as  was  said  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Columbus  Railway,  Power  &  light  Co.  v. 
Columbus,  supra,  wherein  the  court  stated: 


'There  is  no  showing  that  the  contracts  have 
become  impossible  of  performance.  Nor  is 
there  any  allegation  •st^lishing  the  fact  that, 
taking  the  whole  term  together,  the  contracts 
will  be  necessarily  unprofitable." 

[3]  The  order  of  the  Corporation  Commis- 
sion filed  February  6,  1022,  finds  that  this 
company  has  declared  dividends  In  excess 
of  $150,000  in  the  years  1918,  1919,  and  1920. 
The  application  fails  to  disclose  the  amount 
of  money  actually  expended  In  installing  its 
lines;  second,  the  amount  actually  earned 
each  year  ;  third,  the  amount  of  the  earnings 
ench  year  that  has  been  expended  In  Improv- 
ing and  bettering  the  plant;  fourth,  the 
amount  of  dividends  already  received,  and 
unless  these  facts  are  stated  the  same  falls 
to  state  facts  sufficient  to  authorize  the 
granting  of  temporary  relief,  for  without 
the  facts,  or  at  least  some  of  them,  it  can- 
not be  said  the  contracts  are  unprofitable.  It 
will  be  unnecessary  for  us  to  consider  all 
the  facts  that  the  application  should  con- 
tain, but  the  application  which  simply  con- 
tains the  statement  of  the  value  of  the  prop- 
erty at  this  time  and  the  fact  that  the  com- 
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pany  cannot  operate  the  same  at  this  time  at 
a  profit  fails  to  state  facts  sufficient  to  ei- 
title  tlie  plaintiff  to  snpersedeas  fo  install  an 
increased  rate  ^bove  that  fixed  by  the  fran- 
diise  or  the  increased  rate  ttiat  ia  now  per- 
mitted to  be  charged  by  the  Corporaticm 
CommlBsion. 
The  supersedeas  la  therefore  denied. 

PITCHFOBto,  V.  C.  J.,  and  JOHNSON, 
iilUUEIR,  NICHOLSON,  and  KBNNAMEB, 
33.,  concur. 


ST.  L0UI8-«AN  FRANCISCO  RY.  CO.  V. 
MOODY.     (No.  10329.) 

(Sopreme  Court  of  Oklahoma.    Feb.  7,  1922.) 

(ByXlalmii  hp  the  Oouft.i 

Appeal  and  error  €=>773(5)— Case  may  be  re- 
versed  for  new  trial  on  failure  of  defendant  In 
error  to  Die  brief. 
Where  the  defendants  in  error  fail  to  file 
a  brief  and  have  not  offered  any  excuse  for 
such  failure,  and  the  plaintiff  in  error  has  filed 
a  complete  record  in  the  Supreme  Court,  and 
has  served  and  filed  a  brief  in  compliance  with 
the  rules  of  the  court,  the  Supreme  Court  is 
not  required  to  search  such  record  to  find  some 
theory  upon  which  the  judgment  below  may  be 
sustained;  and,  where  the  brief  filed  by  the 
plaintiff  hi  error  appears  to  reasonably  sus- 
tain his  assignments  of  error,  the  court  may  re- 
Terse  the  case  in  accordance  with  the  prayer 
of  the  petition  of  the  plaintiff  in  error. 

Appeal  from  District  Court,  Jackson  Coun- 
ty; Frank  Mathews,  Judge. 

Action  |)y  T,  '  J.  Moody  against  the 
St  Louls-San  Francisco  Railway  Company. 
Judgment  for  plaintifF,  new  trial  denied,  and 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  Elein- 
schmidt  &  Grant  and  W.  T.  Stratton,  all  of 
Oklahoma  City,  for  plaintiff  In  error. 

S.  B.  Garrett,  of  Altus,  for  defendant  in 
error. 

IflliTING,  J.  T.  J.  Moody,  plaintiff  below, 
defendant  in  error  herein,  commenced  this 
action  against  defendant  below,  plaintiff  In 
error  herein,  the  St  Louls-San  Francisco 
Railway  Company,  in  the  district  court  of 
Jackson  county,  Okl.,  on  the  31st  day  of 
January,  1918,  for  the  recovery  of  $408  dam- 
ages, alleged  to  have  been  sustained  by  rea- 
son of  delay  In  shipment  of  household  goods 
and  farming  implements  and  damage  to  the 
goods  by  reason  of  negligent  handling  of  said 
shipment  The  Issues  were  joined  upon  the 
petition,  answer,  and  reply,  and  on  the  8tta 
day  of  May,  1918,  a  jury  being  waived  by 


both  parties,  a  trial  was  had  to  the  court. 
The  court,  after  hearing  the  evldmce,  en- 
tered judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  sum  of  $219: 
$169  being  damage  to  household  goods  and 
farming  implements;  $25  exp«ises  necessari- 
ly Incurred  while  waiting;  $25  for  loss  of 
time  in  being  deprived  of  use  of  tools  and  Im- 
plements for  plowing.  Defoidant  bdow, 
plaintiff  In  error  ber^n,  filed  a  motion  for 
a  new  trial,  the  same  was  overruled,  and  the 
railroad  company  has  appealed  this  cause  to 
this  court 

The  railroad  company  charges  two  errors 
committed  by  the  trial  court:  First,  that  the 
contract  for  shipment  contained  an  agreed 
valuation  clause  of  the  property  described  to 
be  $10"  per  hundredweight  valuation,  and 
that  by  reason  of  the  shipper  agreeing  to 
this  $10  per  hundredweight  valuation  he  se- 
cured a  lower  freight  rate^  contending  that 
this  provision  was  binding  upon  the  shlpi)er, 
and  that  the  trial  court  In  his  findfftg  Ignored 
this  binding  provision  of  the  contract  Sec- 
ond, that  the  recovery  of  the  $50  for  delay  In 
shipment  is  a  recovery  of  special  damage, 
and,  no  proof  of  notice  to  the  railroad  com- 
pany of  the  special  circumstances  existing  as 
a  basis  for  said  damage  being  given,  that  the 
plaintiff  was  not  entitled  to  recover  thereon, 
and  that  the  trial  court  committed  error  in 
allowing  same. 

The  plaintiff  in  error  has  filed  a  brief  in 
support  of  its  petition  in  error.  The  defend- 
ant in  error  has  filed  no  brief  in  answer 
thereto,  and  offers  no  excuse  for  such  failure, 
under  which  circumstances  the  well-known 
rule  of  this  court  established  in  innumerable 
cases  apidles,  and  being  as  follows: 

"Where  the  defendants  in  error  fail  to  file 
a  brief  and  have  not  offered  any  excuse  for 
such  failure,  and  the  plaintiff  in  error  has  filed 
a  complete  record  in  the  Supreme  Court  and 
has  served  and  filed  a  brief  in  compliance  with 
the  rules  of  the  court,  the  Supreme  Court  is 
not  required  to  search  such  record  to  find  some 
theory  upon  which  the  judgment  below  may  be 
sustained;  and,  where  the  brief  filed  by  the 
plaintiff  in  error  appears  to  reasonably  sustain 
his  assignments  of  error,  the  court  may  re- 
verse the  case  in  accordance  with  the  prayer  of 
the  petition  of  the  plaintiff  in  error." 

We  have  examined  the  brief  of  the  plain- 
tiff in  error,  and  such  brief  seems  to  reason- 
ably sustain  Its  assignments  of  error,  and 
under  the  above  rule  stated  the  Supreme 
Court  Is  not  required  to  search  the  record 
to  find  some  theory  upon  which  the  judgment' 
below  may  be  sustained. 

We  will  therefore  reverse  the  judgment 
and  remand  the  cause  for  a  new  triaL 

PITCHPORD,  V.  C.  J.,  and  JOHNSTON, 

McNeill,   and   NICHOLSON,  JJ.,   concur. 
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BOARD  OF  COM'RS  OF  GRADY  COUNTY 
et  al.  V.  HAMMERLY.    (No.  11736.) 

(Sapreme  Conrt  of  Oklahoma.    Oct.  18,  1921. 
Hehearing  Denied  Feb.  14,  1922.) 

(SyUaiui  bv  the  Court.) 

ConstltBtloMU  law  «=»74— Statutes  «=s>76(l)— 
TaxatioB  «=»26,  28,  37,  38— Lagltiatiire  may 
f  ot  paa*  spedal  act  where  general  law  can  be 
aaaoted;  Leglalature  may  not  impose  taxes 
gyn  covntlesy  oitlee,  or  towns;  taxes  may  be 
levied  only  by  general  laws,  and  not  for  liqui- 
dation of  liens  or  to  quiet  title;  Legislature 
may  not  anthorlzo  courts  to  levy  tax  assess- 
ments; statute  oonferring  Jurisdiction  on  dis- 
trict court  to  levy  and  collect  taxes  is  void. 

The  act  of  tho  Iiegislature  approved  AprQ 
S,  1919  (chapter  200,  Session  Laws  1919,  pp. 
286  and  287),  entitled  "An  act  providing  for 
the  liquidation  of  back  taxes  and  assessments, 
conferring  jurisdiction  on  district  courts;  pro- 
viding for  sale  of  propertr  in  full  settlement  of 
back  taxes  [sic]  and  assessments  and  providing 
for  distribution  of  same  and  declaring  an  emer- 
gency," conferring  upon  the  district  and  supe- 
rior courts  of  this  state  jurisdiction  to  deter- 
mine and  adjudicate  the  amount  of  delinquent 
ad  yalorem  taxes  and  penalties  due  the  state, 
county,  city,  town,  township,  school  district, 
or  other  municipal  subdivision  and  the  amount 
of  any  special  assessments  npon  any  tract, 
body,  piece,  or  parcel  of  real  estate  or  any  lot 
or  part  of  lot  in  any  incorporated  city  or  town 
having  a  population  of  3,5(X)  or  more,  in  any 
action  by  any  owner  or  part  owner,  trustee, 
mortgagee,  lienholder,  or  holder  of  any  bond  or 
bonds  issued  for  any  public  improvement  in  a 
district  wherein  such  property  is  situated  in  any 
snch  city,  and  to  decree  that  such  property  be 
sold  by  the  sheriff  as  a  sale  of  real  property 
nnder  execution,  and  that  the  proceeds  of  such 
sale  be  distributed  as  the  interest  of  the  parties 
to  the  title  may  appear,  nnder  the  following 
sections  of  the  Constitution: 

Section  59,  art  6:  "Laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the 
state,  and  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 

Section  20,  art  10:  "The  legislature  shall  not 
impose  taxes  for  the  purpose  of  any  county, 
city,  town,  or  other  municipal  corporation,  but 
may,  by  general  laws,  confer  on  the  proper  au- 
thorities thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes." 

Section  14,  art.  10:  "Taxes  shall  be  levied 
and  collected  by  general  laws,  and  for  public 
imrpoBM  only.   •    •    • " 

Section  7,  art.  10:  "The  Legislature  may  av- 
tho'rise  county  and  municipal  corporations  to 
levy  and  collect  assessments  for  local  improve- 
ments upon  property  benefited  thereby,  home- 
steads indnded,  without  regard  to  a  cash  valu- 
ation" 
-Aeld; 

(a)  Under  section  50,  art.  6,  of  the  Constltn- 
tion,  supra,  it  is  beyond  the  power  of  the  Legis- 
lature to  pass  any  special  law  where  a  general 
law  can  be  enacted. 

(b)  Under  section  20,  art.  10,  of  the  Oonsti- 
tation,  supra,  taxes  cannot  be  levied  or  collect- 


ed except  by  general  law  and  ft>r  public  pur- 
poses only,  and  the  Legislature  has  no  power  to 
impose  taxes  for  the  purpose  of  any  county, 
city,  town,  or  other  municipal  corporation,  but 
the  levying,  assessing,  and  collection  of  sucli. 
taxes  must  be  done  by  the  proper  authorities 
of  such  counties,  cities,  towns,  or  other  mu- 
nicipalities, respectively,  under  a  general  law 
of  the  state  under  authority  delegated  to  the 
proper  authorities  of  the  respective  counties 
and  municipalities. 

(c)  Under  section  14,  art.  10,  of  the  Consti- 
tution, supra,  taxes  may  be  levied  and  collected 
by  general  laws  for  public  purposes  only,  and 
the  Legislature  is  without  power  to  authorize 
the  collection  of  the  same  for  any  other  pur- 
pose, such  aa  the  liquidation  of  liens  for  the 
purpose  only  of  quieting  titie  to  real  estate. 

(d)  Under  section  T,  art.  10,  of  the  Constitu- 
tion, supra,  the  Legislature  is  vested  with  the 
power  by  general  law  to  authorize  county  and 
municipal  corporations  to  levy  and  collect  as- 
sessments upon  property  for  the  purpose  of 
making  local  improvements  benefited  thereby, 
but  it  is  beyond  tiie  power  of  the  Legislature  to 
take  snch  power  away  from  the  ofScers  of  sudt 
county  or  municipal  corporations  in  levying  and 
collecting  such  assessments  and  confer  the 
same  npon  the  judiciary  and  other  officers  oth- 
er than  npon  the  proper  officers  of  county  and 
municipal  corporations  as  provided  by  general 
law. 

(e)  Chapter  200,  Session  Laws  of  1919,  being 
in  contravention  of  the  above-named  sections  of 
the  Constitution  supra,  is  void. 

Appeal  from  District  (Jourt,  Grady  Coun- 
ty; Will  Lynn,  Judge. 

Action  by  Harry  Hammerly  against  the 
Board  of  County  Ommlssloners  of  Grady 
County,  Okl.,  the  City  of  CSiickaslia,  and  an- 
other. PlalntifTs  demurrer  to  defendants* 
answer  was  sustained,  and  defendants  ap- 
peaL  Judgment  reversed,  and  cauee  remand- 
ed, with  directions  to  dismiss. 

W.  M.  Stacey,  Co.  Atty.,  and  H.  L.  Grigsby, 
City  Atty.,  botii  of  Cbickasha,  and  M.  D. 
Llbby,  of  El  Reno,  for  plaintiffs  In  error. 

Frank  M.  Bailey,  of  Oklahoma  City,  and 
Harry  Hammerly,  of  Chlckaslta,  for  defend- 
ant in  error. 

B.  B.  Blakeney  and  Hubert  Ambrlster, 
bfith  of  Oklahoma  City,  amlcl  curiie. 

KENNAMER,  J.  This  case  presents  error 
from  the  district  court  of  Grady  county.  For 
convenience  the  parties  wiU  be  designated 
herein  as  they  appeared  In  the  trial  conrt 
The  questions  involved  necessitate  setting 
forth  plaintiffs'  petition  and  statute  involved 
In  toto. 

Plaintiff  by  his  petition  alleges: 

"That  he  is  a  resident  of  Grady  county,  Okl., 
and  is  the  owner  of  and  in  possession  of  all  the 
lots  numbered  11  and  12  in  block  No.  61  in 
the  city  of  Chickasha,  in  Grady  county,  Okl. 

"That  heretofore,  on  the  9tb  day  of  Hay, 
1910,  the  defendant  the  city  of  Chickasha  here- 
in passed  an  ordinance  numbered  427  whereby 
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it  levied  certain  aHessmenta  against  the  afore- 
said lots  for  the  parpoae  of  paying  a  portion 
of  the  costs  of  paving  Chickaaha  avenne  in  said 
dty;  said  avenue  being  located  in  what  vraa 
designated  and  known  as  improvement  district 
West  Chickasha  avenue  of  the  city  of  Chicka- 
sha. 

"That,  pursnant  of  sach  ordinance,  an  as- 
sessment matured  and  became  due  on  the  Ist 
day  of  September,  1912,  in  the  sum  of  $52.68, 
and  on  the  1st  day  of  September,  1913,  in  the 
sum  9S0.31,  and  on  the  1st  day  of  September, 
1914,  in  the  sum  of  $47.96,  and  on  the  1st  day 
of  September,  1915,  in  the  sum  of  $45.60,  and 
on  the  let  day  of  September,  1916,  in  the  sum 
of  $43.23,  and  on  the  let  day  of  September, 
1917,  in  the  sum  of  $40.87,  and  on  the  1st  day 
of  September,  1918,  in  the  sum  of  $40.54;  that 
each  and  all  of  said  sums  became  due  and  delin- 
quent on  the  1st  day  of  September,  after  the 
maturity  of  such  assessment,  and  each  has  since 
said  time  been  bearing  penalty  at  the  rate  of  18 
per  cent,  per  annum,  and  that  all  of  said  as- 
sessments and  penalties  thereon  for  each  and 
all  of  the  seven  years  as  hereinbefore  described 
and  alleged  are  now  due,  delinquent,  and  unpaid 
in  the  total  sum  of  $556.37  for  principal  and 
penalty. 

"That  the  total  amount  of  assessments  lev- 
led  against  said  lots  together  with  penalties 
thereon,  under  Ordinance  No.  427,  of  the  city 
of  Chickasha  up  to  and  including  the  Ist  day  of 
September,  A.  D.  1920,  amounts  to  the  sum  of 
$663.7a 

"That  the  total  amount  of  special  assess- 
ments levied,  assessed,  matured,  and  unpaid 
against  said  lots  under  Ordinance  No.  383  of 
the  city  of  Chickasha  up  to  and  including  the 
Ist  day  of  September,  A.  D.  1920,  amounts  to 
the  sum  of  $84.12. 

"That  the  total  amount  of  ad  valorem  taxes 
assessed,  levied,  due,  and  unpaid  against  said 
lots  up  to  and  including  the  1st  day  of  Sep- 
tember, A.  D.  1920,  amounts  to  the  sum  of 
$86.36. 

"That  each  and  every  holder  of  the  bond  or 
bonds  issued  in  the  payment  and  satisfaction  of 
the  improvement  constructed  under  said  ordi- 
nance in  improvement  district  West  Chickasha 
avenue  in  the  city  of  Chickasha  are  unknown  to 
him.  But  plaintiff  alleges  that  be  is  advised,  and 
charges  to  be  true,  that  Spitzer,  Rorick  &  Co., 
of  Toledo,  Ohio,  are  the  fiscal  agents  for  the 
collection  of  said  bonds  and  interest  thereon. 

"That  on  the  21st  day  of  August,  1909,  the 
defendant  the  City  of  Chickasha  passed  its  Or- 
dinance No.  383,  whereby  it  created  and  desig- 
nated improvement  district  No.  6  for  the  pur- 
pose of  improving  certain  streets  therein,  by 
grading  the  same,  and  that  a  portion  of  Chicka- 
sha avenue  whereon  the  hereinbefore  mention- 
ed property  is  situated  was  and  is  a  part  of 
said  Improvement  district. 

"That  the  said  ordinance  levied  assessments 
against  said  lots  for  such  improvement  due  in 
each  of  the  years  1912  to  1919,  indnalve,  which, 
together  with  interest  and  penalties  thereon  at 
this  time,  amounts  to  the  sum  of  $38.29,  which 
the  plaintifC  alleges  is  long  past  due  and  unpaid. 

"That  each  and  every  holder  of  the  bond  or 
bonds  issued  by  the  defendant  city  of  Chicka- 
sha to  defray  the  expense  and  cost  of  the  im- 
provement in  said  improvement  district  No.  0 
are  unknown  to  plaintiff  herein,  but  this  plain- 
tiff alleges  and  charges  to  be  true  that  Spitzer, 


Rorick  &  Co.,  of  Toledo,  Ohio,  are  the  fiscal 
agents  for  the  collection  of  said  bonds. 

"That  ad  valorem  tax  for  the  years  1917  and 
1918,  amounting  to  the  sum  of  $51.23,  are  due 
and  unpaid;  that  said  tax  has  been  assessed 
for  the  use  and  benefit  of  the  state  of  Oklaho- 
ma, the  county  of  Grady,  its  municipal  subdi- 
visions, and  the  city  of  Chickasha. 

"That  each  and  all  of  the  taxes  and  special 
assessments  hereinbefore  enumerated  and  al- 
leged constitute  a  valid  lien  upon  said  premis- 
es, and  that  each  and  all  of  said  liens  are  90- 
equal.  And  plaintiff  alleges  that  under  and  by 
virtue  of  the  terms  and  provisions  of  House 
BiU  265,  the  act  of  the  Legislature  of  1919, 
plaintiff  is  entitied  to  have  this  court  adjudi- 
cate and  determine  all  taxes,  assessments,  and 
penalties,  and  order  said  premises  sold  by  the 
sheriff  of  Grady  county,  as  a  sale  of  real  prop- 
erty under  execution,  and  that  from  the  pro- 
ceeds of  the  sale  the  costs  of  this  action  be 
paid,  and  that  the  remainder  be  prorated  among 
the  lienholders,  beneficiaries  of  the  lienbolders 
herein  set  out. 

"That  said  property  is  located  and  situated 
in  the  city  of  Chickasha,  a  city  of  the  first 
class,  and  that  said  city  has  now,  and  had  at  all 
times  mentioned  herein,  a  population  far  in 
excess  of  3,500. 

"Wherefore,  premises  considered,  plaintiff 
prays  that  the  defendants  and  each  of  them  be 
summoned  to  appear  in  answer  herein,  and  that 
on  final  hearing  this  court  will  determine  and 
adjudicate  the  amount  of  ad  valorem  taxes 
and  penalty  due  upon  said  property  to  the  city 

of  Chickasha,  school  district  No.  ,  or  to 

any  other  municipal  subdivision  of  said  coun- 
ty, and  the  amount  due  to  the  holders  of  bonds 
issued  to  defray  expenses  of  the  improvements 
in  improvement  district  West  Chickasha  avenue 
in  the  city  of  Chickasha,  and  the  amount  doe 
to  the  holders  of  bonds  issued  to  defray  tba 
expenses  of  the  improvement  in  improvemuit 
district  No.  5  in  the  city  of  Chickasha,,  and 
that  the  court  further  order  and  adjadUcate 
that  said  property  be  sold  by  the  sheriff  of  said 
county,  as  a  sale  of  real  property  under  execu- 
tion, and  that  the  proceeds  of  said  sale  be  ap- 
plied: First,  to  the  satisfaction  of  the  coat 
herein  incurred;  second,  that  the  remainder  be 
prorated  coequaUy  between  the  lienholders 
hereinbefore  alleged;  third,  that  the  remain^ 
der,  if  any,  be  paid  to  the  plaintiff  herein. 

"And  that  the  court  further  order  and  decree 
that  the  purchase  of  said  property  at  said  sale 
take  the  same  free  and  clear  of  any  district 
lien  or  assessment  of  any  kind  or  nature  ma- 
turing and  becoming  due  prior  to  this  date." 

To  this  petltioii  the  defendants  the  board 
of  county  commissioners  and  the  city  of 
CBickasha  demurred,  which  demurrer  wa-i 
by  the  court  overruled  and  exceptlonB  saved. 

The  defendant  A.  V.  Foster  filed  motion  to 
quash  service  of  sammons  upon  the  ground 
that  the  court  had  not  acquired  jurisdiction 
over  movant  or  his  rights  in  question  by  vir- 
tue of  constructive  service  of  notice  by  pnb- 
Ucation,  and  that  said  notice  by  publication, 
as  authorized  in  said  act.  Is  not  due  process 
of  law,  and  said  notice  and  act  In  that  re- 
gard was  In  contravention  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
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States,  and  farther  alleged  tbat  tbe  notice 
proylded  for  In  Bald  act  Is  Insufficient  to  con- 
stitnte  reasonable  notice  or  due  proceee  of 
law,  and  that  said  act  and  notice  are  in  con- 
travention of  section  7,  art  2,  of  the  Cton- 
Btitntion  of  the  state  of  Oklahoma.  This  mo- 
tion was  by  the  court  overruled,  and  excei>- 
tlons  saved  by  the  defendant  Foster. 

Thereupon  the  defendant  Foster  filed  de- 
mnrrer  to  plaintiff's  petition,  contending  that 
said  act  was  in  violation  of  certain  sections 
of  the  Constitution,  which  demurrer  was  by 
the  court  overruled  and  exceptions  saved. 

Upon  the  overruling  of  said  demurrer  the 
defendant  Foster  filed  his  answer,  contend- 
ing that  the  act  under  which  the  proceedings 
were  brought  was  in  contravention  to  vari- 
ous sections  of  the  Constitatton  of  this  state 
(same  as  alleged  in  demnrrer),  which  answer 
was  joined  in  by  the  other  defendabta,  and 
constitatlonal  objections  assigned,  tvith  the 
exception  of  the  one  set  forth  in  defendant 
Foster's  motion  to  qnash.  We  will  herein- 
after state  said  constitutional  question  raised 
by  the  assignmoits  of  error. 

1o  tbe  answers  of  the  defendants  plalntifl 
filed  d6mnh«r,  which  was  sustained  by  the 
court,  and  Judgment  entered  as  follows: 

"B^  it  remembered  that  on  the  20th  day  of 
September,  A.  D.  1920,  came  on  for  bearing  the 
above  styled  and  numbered  cause,  and,  all  the 
parties  thereto  beiue  present  in  open  court  in 
person  and  by  their  attorneys,  there  came  on 
for  consideration  answer  of  the  defendants  filed 
herein. 

"The  court,  having  been  well  and  sufficiently 
advised  in  the  premises,  finds  that  said  demur- 
rer to  the  answer  of  said  defendants  should 
in  all  things  be  sustained,  and  it  is  so  ordered, 
adjudged,  and  decreed  by  the  court,  to  which 
action  the  defendants  and  each  of  the  severally 
excepted.  Thereupon  the  defendants  announc- 
ed that  they  would  stand  on  said  answer  and 
refused  to  plead  further. 

"The  court  finds  from  tbe  admitted  allega- 
tions of  the  plaintiff's  petition  that  the  said  al- 
legations are  true,  and  that  the  plaintiff  is  en- 
titled to  judgment  as  prayed  in  said  petition. 

"The  court  further  finds  that  on  the  1st  day 
of  September,  1912,  an  assessment  of  $52.66 
became  due  and  payable  under  said  ordinance, 
and  that  thereafter,  on  the  1st  day  of  Septem- 
ber each  year  for  seven  additional  years  the 
assessment  became  due  and  payable,  and  that 
each  and  all  of  the  total  eight  assessments  so 
enumerated  have  matured  and  are  now  a  valid 
and  subsisting  lieu  against  tbe  said  premises 
and  unpaid,  and  that  the  total  amount  due 
thereon  for  both  assessments  and  penalties  in 
the  sum  of  |668.78. 

"The  court  further  finds  that  on  the  21st  day 
of  August,  1909,  the  dty  of  Chickasha  passed 
Ordinance  No.  383,  whereby  the  above-describ- 
ed property  was  assessed  for  the  purpose  of 
paying  for  certain  street  improvements  in  im- 
provement district  No.  6  for  the  purpose  of 
grading  and  otherwise  improving  said  street, 
and  that  said  assessment  created  and  is  now 
a  valid  outstanding  lien  against  said  property, 
and  tbat  tbe  amount  of  the  assessments  due 
thereunder  at  this  time,  together  with  penalty 


due  under  said  assessments,  is  a  total  sum  of 
both  assessments  and  penaltiea  of  $48.12. 

"The  court  further  finds  that  the  ad  valorem 
tax  levied  and  assessed  against  said  property 
above  described  for  the  years  1917,  1918,  and 
1919  are  due,  unpaid,  and  delinquent,  and  that 
the  total  amount  of  said  ad  valorem  taxes,  with 
penalties  for  all  of  the  said  three  years, 
amounts  to  |86i!e,  divided  as  follows:  The 
state  of  Oklahoma,  $5.98;  the  county  of  Orady, 
Okl.,  $34.66;  the  City  of  Chickasha,  $15.S6; 
Chickasha  school  district,  $^.68;  Chickasha 
township,  $7.48.         ' 

"The  court  further  finds  that  under  and  by 
virtue  of  the  statutes  of  Oklahoma  under  which 
the  delinquent  said  special  assessments  were 
levied  against  the  said  premises  for  the  pur- 
pose of  improving  the  streets  adjacent  there- 
to the  lien  of  the  assessmenta  for  street  im- 
provements ao  levied  on  said  property  is  co- 
equal with  the  assessments  levied  against  said 
property  for  ad  valorem  taxation,  and  con- 
dudes  that,  notwithstanding  a  portion  of  sec- 
tion 4,  c.  200,  of  the  Session  Laws  of  1919,  tbe 
delinqnent  taxes  and  assessments  against  said 
premises  are  coequal,  and  that  under  and  by 
virtue  of  said  chapter  200  of  the  Session  Xaws 
of  1919  the  court  has  jurisdiction  to  adjudicate 
and  determine  the  amount  of  delinquent  assess- 
ments and  taxes  against  said  premises  and  to 
order  said  premises  sold  to  satisfy  the  same, 
and  that  the  plaintiff  is  entitled  to  a  decree  of 
this  court  ordering  said  premises  sold  in  com- 
plete and  full  satisfaction  and  liquidation  of  all 
delinquent  taxes,  assessments,  and  penalties  of 
every  kind  and  nature. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  tbe  court  tbat  the  amount  of 
special  assessments  due  and  unpaid  against  lots 
11  and  12  in  block  61  in  the  city  of  Chickasha, 
Grady  county,  Okl.,  for  paving  and  acadamiz- 
ing  under  Ordinance  No.  427,  be,  and  the  same 
is  hereby,  adjudged  to  be  the  sum  of  $668.78, 
the  amount  of  assessments  due  and  delinquent 
under  Ordinance  No.  383  for  grading  and  drain- 
ing West  Chickasha  avenue  be,  and  the  same  Is 
hereby,  adjudged  to  be  tbe  sum  of  $48.12,  and 
that  the  total  amount  of  ad  valorem  taxes  for 
all  purposes  due  and  delinquent  against  said 
premises  be,  and  tbe  same  is  hereby,  adjudged 
to  be  the  sum  of  $86.36. 

"It  is  further  considered,  ordered,  adjudged 
and  decreed  by  the  court  that  the  clerk  of  this 
court  be,  and  she  is  hereby,  authorized  and  di- 
rected to  issue  a  special  execution  and  order 
of  sale  directed  to  the  sheriff  of  Grady  county, 
Okl.,  commanding  him  to  at  once  to  advertise 
and  sell  said  premises  to  the  highest  bidder 
for  cash  at  public  sale,  and  tbat  from  the  pro- 
ceeds of  such  sale  all  costs  of  this  action  be 
first  paid,  and  if  the  residue  be  more  than  all 
taxes  assessmenta  and  penalties  that  the  same 
be  paid  in  fuU,  and  that  the  residue,  if  any,  be 
paid  to  the  plaintiff  herein,  but,  if  the  residue, 
after  paying  tbe  costs,  be  less  than  the  aggre- 
gate amount  of  ad  valorem  taxes,  special  as- 
sessments, and  penalties,  then  tbat  he  prorate 
such  residue  as  follows: 

"First.  To  the  county  treasurer  of  Grady 
county,  for  use  of  state,  county,  city  of  Chicka- 
sha, school  district,  and  township,  10%  per 
cent,  of  such  residue. 

"Second.  That  he  pay  to  the  said  county 
treasurer,  for  the  use  and  benefit  of  bondhold- 
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era  under  Ordinance  No.  427,  83^  per  cent 
of  such  residue. 

"Third.  That  he  pay  to  the  said  county  treas- 
urer, for  the  use  and  benefit  of  the  bondholders 
under  ordinance  No.  883  of  the  city  of  Chick- 
asha,  6  per  cent,  of  such  residue. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  purchaser  of 
said  premises  at  such  sale  take  said  premises 
free  and  clear  of  all  liens  or  incumbrances  of 
every  kind  or  nature,  and  that  the  said  ad  va- 
lorem taxes  and  installments  of  special  assess- 
ments under  Ordinances  Nos.  427  and  383  of 
the  city  of  Chickasha,  together  with  all  penal- 
ties thereon  maturing  or  becoming,  due  on  or 
before  the  Ist  day  of  September,  A.  D.  1920,  be 
fully  and  completely  released,  liquidated,  satis- 
fied, and  discharged,  and  that  any  lien  hereto- 
fore existing  by  reason  thereof  be,  and  the 
same  is  hereby,  forever  canceled,  vacated,  and 
held  for  naught. 

"To  all  of  the  findings  and  adjudications 
herein  and  each  of  them  the  defendants,  A.  V. 
Foster  and  the  board  of  county  commissioners 
and  the  city  of  Chickasha,  severally  excepted 
and  exceptions  allowed. 

"WiU  linn,  District  Judge." 

The  act  in  question  Is  as  follows: 

"An  act  providing  for  the  liquidation  of  back 
taxes  and  assessments,  conferring  Jurisdic- 
tion on  district  courts;  providing  for  sale 
of  property  in  full  settlement  of  back  taxes 
[sic]  and  assessments  and  providing  for 
distribution  of  same  and  declaring  an  emer- 
gency. 

"Be  it  enacted  by  the  people  of  the  state  of 
Oklahoma: 

"Section  1.  Whenever  any  tract,  body,  piece. 
Or  parcel  of  real  estate,  or  any  lot  or  part  of 
lot  in  any  incorporated  or  other  town  or  city 
having  a  population  of  thirty-five  hundred  (3,- 
600)  or  more  shall  have  taxes  or  special  assess- 
ments, either  one  or  both,  assessed  or  levied 
and  delinquent  for  a  period  of  three  years  or 
more,  such  tax  and  assessments,  or  either,  may 
be  liquidated,  satisfied  and  canceled  as  herein- 
after provided. 

"Sec.  2.  Any  owner,  part  ovraer,  trustee, 
mortgagee,  lienholder,  holder  of  any  bond  or 
bonds  issued  for  any  public  improvement  in 
a  district  wherein  such  property  is  situated  in 
any  county,  or  city,  wherein  sucji  property  may 
be  located,  or  any  other  interested  person,  firm 
or  corporation,  may  file  suit  in  the  district  and 
superior  courts  of  the  county  wherein  such 
property  is  located  to  have  determined  aiid 
adjudicated  all  delinquent  taxes  and  special  as- 
sessments of  every  nature  and  kind  and  to  have 
said  property  sold  to  satisfy  same. 

"Sec.  3.  When  any  such  action  shall  come  on 
for  hearing  it  shall  be  the  duty  of  said  court 
to  find,  determine  and  adjudicate  separately  the 
amount  of  delinquent  ad  valorem  taxes  and 
penalties  then  due  the  state,  county,  city  or 
town,  township  school  district,  or  other  munici- 
pal subdivision  and  the  amount  of  any  special 
assessments  with  penalties:  Provided,  if  said 
property  shall  have  been  assessed  for  more 
than  one  improvement,  then  separate  findings 
and  adjudication  shall  be  made  as  to  the 
amounts  of  delinquent  assessments  under  each 
improvement. 
"Sec.  4.  Said  court  in  its  judgment  and  decree 


shall  fqrther  order  that  said  property  be  sold 
by  the  sheriff  as  a  sale  of  real  property  un- 
der execution,  and  that  the  proceeds  of  such 
sale  after  all  costs  are  first  paid,  be  divided 
pro  rata  between  county,  the  state,  city  or 
town,  township,  school  district  or  other  munid- 
pal  subdivision  then  any  remainder  to  the  bene- 
ficiary of  any  special  assessment,  according  to 
the  per  cent,  that  the  amount  received  for 
such  property  at  sheriff's  sale,  less  costs,  and 
any  remainder  thereafter  arising  from  such 
sale  shall  be  distributed  as  the  interests  of  the 
parties  to  the  title  may  appear. 

"Sec.  6.  The  owner  of  any  such  property  may 
become  the  purchaser  thereof  at  any  such  sale, 
provided  that  if  any  person  other  than  the  own- 
er thereof  shall  become  the  pnrdiaser,  the  own- 
er and  any  or  all  persons  claiming  by,  through 
or  under  him  since  the  institution  of  any  such 
suit,  shall  be  forever  precluded  from  said  prop- 
erty or  any  interest  therein. 

"Sec.  6.  Jurisdiction  is  hereby  expressly  con- 
ferred on  the  district  courts  to  hear  and  deter- 
mine actions  under  the  provisions  of  this  act, 
provided,  when  suit  is  filed  by  any  person  un- 
der this  act,  suit  may  be  against  the  county 
wherein  such  property  is  located  to  determine 
and  adjudicate  all  delinquent  ad  valorem  taxes 
and  against  the  municipality  levying  the  spe- 
cial assessment  and  any  or  all  known  or  un- 
known holders  of  bonds  for  the  payment  of 
which  such  assessments  were  originally  made 
to  determine  and  adjudicate  the  amount  or 
amounts  of  any  such  assessments.  In  any  such 
action  if  it  appear  by  the  affidavit  of  the  plain- 
tiff that  the  names  and.residences  of  any  or  all 
the  holders  of  such  bonds  are  unknown  to 
plaintiff,  proceedings  may  be  and  [sic]  against 
such  unknown  holders  of  such  bonds,  without 
naming  them.  In  such  actions  service  may  be 
had  upon  such  defendants  by  publication,  and 
notice  shall  be  published  as  in  other  cases  by 
publication.  Provided,  that  if  in  any  such  case 
a  fiscal  agent  has  been  appointed  for  the  col- 
lection of  such  bonds,  a  copy  of  the  petition 
ffled  in  said  action,  together  with  a  copy  of  the  . 
notice  published,  shall  be  mailed  to  such  fiscal 
agent  within  six  (6)  days  after  first  publica- 
tion thereof. 

"Sec.  7.  The  purchaser  at  any  such  sale  by 
the  sheriff  shall  acquire  title  to  said  property 
free  and  clear  of  any  liens  or  incumbrances  of 
any  kind  or  nature  except  taxes  or  assess- 
ments becoming  due  and  payable  after  the  insti- 
tution of  such  suit, 

"Sec.  8.  Nothing  herein  shall  be  construed 
as  repealing  existing  laws  relating  to  sale  by 
county  treasVirers  of  property  for  delinquent 
taxes,  but  shall  be  cumulative  thereto. 

"Sec.  9.  It  being  immediately  necessary  for 
the  preservation  of  the  public  peace,  health 
and  safety,  an  emergency  is  hereby  declared 
to  exist,  by  reason  whereof  this  act  shall  take 
effect  and  be  in  full  force  from  and  after  its 
passage  and  approval. 

"Approved  AprU  6,  1919." 

Plaintiffs  Id  error  contend  by  assignments 
of  error:  That  the  act  In  question  is  in  ooA- 
travention  of  section  46,  and  subsections.  Of 
article  5  of  the  Constitution,  which  provides: 

"46.  The  Legislature  shall  not,  except  as 
otherwise  provided  in  this  Constitution,  pass 
any  local  or  special  law  authorizing: 
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"[a]  Tb«  creation,  eztenaion,  or  impairing  of 
liens; 

"[b]  Kegulatdng  the  affair*  of  conntieB,  cit- 
ies, towns;    •    •    • 

"[m]  Creating  offices,  or  prescribing  the  pow- 
ers and  duties  of  officers,  in  counties,  cities, 
towns,  election  or  scliool  districts;    •    •    • 

"[o]  :Regulating  tlie  practice  or  jurisdiction 
of  •  •  •  the  courts  •  •  •  or  providing 
or  changing  the  methods  for  the  collection  of 
debts,  or  the  enforcement  of  judgments  or  pre- 
scribing the  efifect  of  judicial  sales  of  real  es- 
tate;   •    •    • 

"[w]  Extending  the  time  for  the  assessment 
or  collection  of  taxes,  or  otherwise  relieving 
any  assessor  or  collector  of  taxes  from  due  per- 
formance of  his  official  duties,  or  his  securities 
from  liability" 

— for  that  said  act  aathorizes  the  Impair- 
ment of  liens,  regulates  the  affairs  of  courts 
and  cities,  prescribes  the  duties  of  officers  in 
conntles  and  cities  by  taking  away  from 
them  certain  of  their  iMwers  and  duties  pre- 
scribed by  general  law,  regnlates  the  juria- 
diction  of  the  conrts,  provides  for  and  chang- 
es the  methods  for  the  collection  of  tax  debts, 
prescrllies  the  effect  of  judicial  sales  of  real 
estate,  and  relieves  collectors  of  taxes  for 
the  due  i)erformance  of  certain  of  their  du- 
ties under  general  law. 

That  said  act  is  in  contravention  of  article 
6,  I  69,  of  the  Constitution,  which  provides: 

"Laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state,  and  where 
a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted" 

— In  that  said  act  of  the  Legislature  is  a 
special  law  limited  In  its  operation  to  de- 
linquent taxes  or  special  assessments  levied 
against  real  estate  in  Incorporated  or  other 
towns  or  cities  having  a  population  of  3,500 
or  more,  where  a  general  law  could  have 
been  made  applicable  without  such  limitation 
and  of  uniform  operation  throughout  the 
state. 

That  said  act  is  in  contravoition  of  section 
14.  art  10,  of  the  Constitution,  containing  the 
limitation,  to  wit: 

"Taxes  shall  be  levied  and  collected  by  gen- 
eral laws,  and  for  public  purposes  only" 

— ^in  that  said  act  provides  for  the  collection 
of  taxes  and  special  assessments,  and  is  not 
a  general  law. 

That  said  act  is  in  contravention  of  sec- 
tion 20  of  article  10  of  the  Constitution,  con- 
taining the  Inhibition,  to  wit: 

"The  Legislature  shall  not  impose  taxes  for 
the  purpose  of  any  county,  city,  town,  or  other 
municipal  corporation,  but  may,  by  general 
laws,  confer  on  the  proper  authorities  thereof, 
respectively,  the  power  to  assess  and  collect 
such  taxes." 

— in  that  said  act  confers  upon  the  district 
courts  of  certain  counties  of  the  state,  and 
upon  unofficial  persons,  not  the  proper  au- 
thorities of  such  municipal  corporations,  the 
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power  to  collect  taxes  or  special  assessments 
assessed  by  such  municipal  corporations  for 
lawful  purposes  pursuant  to  existing  general 
law,  and  in  that  it  authorizes  private  per- 
sons having  no  office  to  perform  and  no  right 
or  Interest  in  taxes  or  'Si>ecial  assessments  to 
institute  proceedings  to  foreclose  the  Uea  of 
taxes  belonging  to  the  state  or  the  county  or 
the  dty  and  the  lien  of  special  assessments 
levied  by  the  cities  for  the  payment  of  bonds 
in  which  special  assessments  and  bonds  he 
^as  no  Interest  and  upon  which  he  has  no 
claim. 

It  is  further  contended  that  said  act  Is  in 
contravention  of  section  7,  art  10,  of  the 
Constitution,  which  provides: 

"The  Legislature  may  authorize  county  and 
mnnidpal  corporations  to  levy  and  collect  as- 
sessments for  local  improvements  upon  prop- 
erty benefited  thereby,  homesteads  included, 
without  regard  to  a  cash  valuation" 

—in  that  said  act  confers  upon  the  district 
courts,  upon  petition  of  unofficial  persons  not 
the  proper  authorities  of  such  municipal  cor- 
porations or  counties,  the  power  to  collect  as- 
sessments levied  by  municipal  corporations 
for  local  improvements  pursuant  to  existing 
general  law  enacted  pursuant  to  said  author- 
ization of  the  Oonstitutlon  of  Oklahoma. 

It  is  further  contended  that  said  act  is  in 
contravention  of  section  1,  art  4,  of  the  Con- 
stitution, distributing  the  powers  of  govern- 
ment thus : 

"The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  into  three  sepa- 
rate departments:  The  legislative,  executive, 
and  judicial;  and  except  as  provided  in  this 
Constitution,  the  legislative,  executive,  and  ju- 
dicial departments  of  government  shall  be  sep- 
arate and  distinct,  and  neither  shall  exercise 
the  powers  properly  belonging  to  either  of  the 
others." 

— in  that  it  attempts  to  delegate  to,  and  to 
confer  upon,  the  district  courts  of  certain 
counties  the  exerdse  of  a  iwwer  not  judi- 
cial, to  wit  the  power  to  collect  taxes  and 
the  distribution  of  the  same,  by  proceedings 
instituted  in  such  courts,  and  In  which  pro- 
ceedings there  is  neither  issue  of  fact  or  law 
to  be  adjudicated. 

It  is  further  contended  that  said  act  Is  in 
contravention  of  section  10,  art  7,  of  the 
Constitution,  conferring  jurisdiction  upon  the 
district  courts  of  the  state,  thus: 

"The  district  court  shall  have  original  juris- 
diction in  ail  cases,  civil  and  criminal,  except 
where  exclusive  jurisdiction  is  by  tliis  Con- 
stitution, or  by  law,  conferred  on  some  other 
court,  and  such  appellate  jurisdiction  as  may 
be  provided  in  this  Constitution,  or  by  law." 

— in  that  the  proceedings  in  the  district  court 
in  said  act  provided  for  is  not  a  case  dvll  or 
criminal,  within  the  meaning  of  said  pro- 
vision of  the  Constitution. 

It  is  further  contended  that  said  act  Is  in 
contravention  of  section  2,  art  17,  of  the 
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Constitution,  and  of  section  18  of  the  Sched- 
ule, creating  the  office  of  the  county  treas- 
urer, and  defining  the  powers  and  duties 
thereof,  and  of  the  officers  thereof,  thus: 

"Sec.  18.  Until  otherwise  provided  by  law,  the 
terms,  duties,  powers,  qualifications,  and  sal- 
ary and  compensation  of  all  county  and  town- 
ship officers,  not  otherwise  provided  by  this 
Constitution,  shall  be  as  now  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  like 
named  officers." 

"Sec.  2.  There  are  hereby  created,  subject  to 
change  by  the  Legislature,  in  and  for  each  or- 
ganized county  of  this  state,  the  offices  of  sher- 
iff, county  treasurer.    •    •    • " 

— ^In  that  the  office  of  county  treasurer  thus 
created  has  not  been  changed  by  the  Legis- 
lature, nor  have  the  duties  and  powers  of  the 
county  treasurer  been  otherwise  provided  by 
law  than  as  they  were  provided  by  the  laws 
of  the  territory  of  Oklahoma  and  amend- 
ments and  addition  thereto  relating  to  the 
conduct  of  the  office  and  duties  and  powers  to 
be  discharged  by  the  county  treasurer  In 
the  matter  of  collecting  taxes  or  special  as- 
sessments, nor  does  said  act  make  any  change 
In  the  office  of  county  treasurer  or  purport  to 
modify,  enlarge,  or  diminish,  the  duties  and 
powers  of  the  county  treasurer  as  fixed  by 
general  law  at  the  time  of  the  enactment  of 
said  act,  because  of  express  provisions  there- 
in that  it  shall  not : 

"Sec.  8.  Nothing  herein  shall  be  construed  as 
repealing  existing  laws  relating  to  sale  by  coun- 
ty treasurers  of  property  for  delinquent  taxes, 
but  shall  be  cumulative  thereto." 

It  is  further  contended  that  said  act  1b  in 
contravention  of  section  68  of  article  5  of 
the  Constitution  and  the  limitations  thereof, 
to  wit: 

"The  Legislature  shall  have  no  power  to  re- 
lease or  extinguish,  or  to  authorize  the  releas- 
ing or  extinguishing,  in  whole  or  in  part,  the 
indebtedness,  liabilities,  or  obligations  of  any 
corporation,  or  individual,  to  this  state,  or  any 
county  or  other  municipal  corporation  thereof" 

— in  that  said  act  authorized  the  district 
court  of  Grady  county  to  release  and  ex- 
tinguish the  lien  of  certain  si>ecial  assess- 
ments or  Installments  of  special  assessments 
levied  by  the  city  of  Chickasha  pursuant  to 
general  law  against  certain  real  estate  with- 
in its  corporate  limits,  for  the  payment  of  the 
bonds  held  as '  aforesaid  by  the  defendant 
Foster  and  others,  and  not  otherwise  pay- 
,able. 

If  the  act  in  question  is  general  and  uni- 
form in  its  operation,  affecting  the  same  sub- 
ject-matter and  applies  to  the  same  class, 
which  is  a  true  test  of  the  character  of  the 
act,  then  it  should  be  upheld.  If,  however, 
it  is  a  special  law,  and  not  general  in  Its 
operation,  and  it  is  beyond  the  power  of  the 
Ivcglslature  to  change  the  manner  of  collec- 
tion of  taxes,  and  conferred  power  on  other 
persons  and  offlcem  not  provided  for  under 


the  Constitution  and  gnteral  statutes  as  to 
the  levying  and  collection  of  taxes,  and  to 
liquidate  taxes  as  in  this  act  provided,  the 
act  must  fall  for  this  reason,  and  it  will  be 
unnecessary  for  us  to  pass  upon  the  other 
constitutional  questions  raised  by  plaintiffs 
In  error. 

The  act  in  question  clearly  prescribes  not 
only  the  manner  of  the  collection  of  taxes  in 
cities  having  a  population  of  3,500  or  more, 
but  for  a  liquidation  thereof,  not  only  of 
special  assessments,  but  of  general  taxes.  It 
It  contended  by  the  defendant  in  error  that 
this  is  not  a  special  law,  but  g^ieral  in  ita 
operation,  in  that  it  applies  to  all  dtles  of 
the  same  class.  This  theory  cannot  b«>  sus- 
tained because  the  general  statutes  of  this 
state  provides  that  cities  having  a  population 
of  2,000  or  more  to  be  cities  of  the  first 
class. 

It  will  be  observed  that  section  69,  art  6, 
of  the  Constitution  provides  that: 

"Laws  of  a  general  natare  shell  have  a  uni- 
form operation  throughout  the  state,  and  where 
a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted." 

And  section  14,  art.  10,  provides : 

"Taxes  shall  be  levied  and  collected  by  gen- 
eral laws,  and  for  public  purposes  only." 

And  section  20,  art  10,  provides: 

"The  Legislature  shall  not  impose  taxes  for 
the  purpose  of  any  county,  city,  town,  or  other 
municipal  corporation,  but  may,  by  general 
laws,  confer  on  the  proper  authorities  thereof, 
respectively,  the  power  to  assess  and  collect 
such  taxes." 

And  section  7,  art  10,  provides  that: 

"The  Legislature  may  authorise  county  and 
municipal  corporations  to  levy  and  collect  as- 
sessments for  local  improvements  upon  prop- 
erty benefited  thereby,  homesteads  included, 
without  regard  to  a  cash  valuation." 

It  is  evident  that  under  section  59,  art  5, 
supra,  it  is  beyond  the  power  of  the  Legisla- 
ture to  pass  any  special  law  where  a  general 
law  can  be  «iacted.  It  is  also  evident  that 
under  section  14,  art  10,  the  framers  of  the 
Constitution,  recognizing  the  fundamental 
principles  of  justice  and  that  the  property  of 
its  citizens  should  be  taxed  alike,  specifically 
prohibited  the  levying  and  collecting  of  taxes 
except  by  general  laws  applicable  to  all  of  ita 
citizens,  and  by  section  20,  art  10,  supra,  it 
Is  ordained  that  the  Legislature  shall  not 
have  the  power  to  impose  any  tax  for  any 
county,  ci^,  town,  or  other  municipal  corpo- 
ration, but  by  general  laws  the  Legislature  is 
empowered  to  confer  upon  the  proper  author- 
ities of  the  respective  counties  and  cities  the 
power  to  assess  and  collect  such  taxes.  It 
is  evident  from  this  provision  of  the  Con- 
stitution that  the  duly  elected  qualified  and 
acting  officers  of  cities,  towns,  and  other  mu- 
nicipalities have  the  power  under  the  general 
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law  of  the  state  to  assess  and  collect  sncb 
taxes. 

The  question  therefore  arises:  Oan  the 
I«glslature  take  this  imwer  vested  in  them 
under  the  Constitution  away  and  delegate  it 
to  some  one  else?  The  general  statute  pro- 
vides the  manner  of  coUectian  of  delinquent 
taxes  and  provides  that  the  county  treas- 
urer may  sell  the  property  and  issne  a  certifi- 
cate to  the  purchaser,  and  within  two  years 
thereafter  deUver  bis  deed  to  the  purchaser 
if  the  property  Is  not  redeemed.  Under  the 
act  in  question  the  district  court  is  vested 
with  power  to  order  the  propecty  sold  and 
the  sheriff  is  directed  to  sell  it  as  under  exe- 
cution. Thus  it  necessarily  follows  that  the 
sheriff  must  issue  the  deed  to  the  property 
sold  under  this  act;  whereas  property  sold 
for  taxes  or  assessments  in  cities  of  the  first 
class  having  a  less  population  than  3,500 
must  be  sold  by  the  co»mty  treasurer.  It 
therefore  arises:  Is  this  in  contravention  to 
the  Constitution  of  this  state? 

The  general  rule  is  that,  where  the  means 
for  the  exercise  of  a  granted  power  are  given, 
no  other  or  different  means  or  powers  can 
be  implied,  either  on  the  account  of  conven- 
ience or  being  more  effectuaL  Field  v.  Peo- 
ple, 2  Scan.  (111.)  79.  And,  where  the  manner 
of  exercising  a  given  power  is  prescribed, 
the  method  thus  designated  is  exclusive. 
Fletdier  v.  Oliver,  25  Ark.  28&;  State  ex 
rel.  Murphy  v.  Barnes,  24  Fla.  29,  3  South. 
433;  State  v.  Patterson,  181  Ind.  660,  105  N. 
K.  228;  State  ex  rel.  Frich  v.  Stark  County, 
14  N.  D.  368,  103  N.  W.  913;  Parks  T.  West, 
102  Tex.  11,  111  S.  W,  728;  Page  r.  Allen, 
58  Pa.  338,  98  Am.  Dec.  272. 

In  State  ex  rel.  Murphy  v.  Barnes,  supra, 
the  court  held: 

"When  the  CoDstitution  prescribes  the  man- 
ner of  doing  a  thing,  that  is  in  effect  a  prohibi- 
tion against  the  passage  of  law  prescribing  a 
different  manner  of  doing  it." 

In  Parks  v.  West,  supra,  the  court  held: 

"Where  a  power  is  expressly  given  by  the 
Constitution  and  the  means  by  which  or  man- 
ner in  which  it  is  to  be  exercised  is  prescribed, 
snch  means  or  manner  is  exclusive  of  all  oth- 
ers." 

The  rule  as  expressed  by  Cooley  la  as  fol- 
lows: 

"When  the  Constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised 
or  a  penalty  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  interfer- 
ence to  add  to  the  condition  or  extend  the  pen- 
alty to  other  cases."  Cooley's  Constitutional 
Law.  64. 

The  language  of  Judge  Cooley  is  quoted 
with  approval  In  Qulnn  v.  State,  35  Ind.  485, 
9  Am.  Rep.  754 ;  Morris  et  al.  v.  Powell,  125 
Ind.  281,  25  N.  B.  221,  9  L.  R.  A.  326;  State 
T.  Patterson,  181  Ind.  660,  105  N.  EL  228. 

In  State  ex  rel.  Frich,  etc.,  snpi«,  In  the 
body  of  the  opinion,  the  court  said: 


"It  is  a  rule  applicable  *  *  *  to  statutory 
and  constitutional  law  that  when  the  law  di- 
rects  something  to  be  done  in  a  given  manner, 
or  a  particular  time  or  place,  then  there  is 
an  implied  prohibition  against  any  other  mode 
or  time  or  place  of  doing  the  act.  The  rule  ap- 
plies with  particular  force  to  the  interpretation 
of  constitutional  law." 

See  Denney  t.  State,  144  Ind.  603,  42  N. 
B.  929,  81  L>.  R.  A.  726;  People  T.  Hutchin- 
son, 172  m.  486,  50  N.  B.  599,  40  U  R.  A. 
770 ;  People  v.  Spruance,  8  Colo.  307,  6  Pac 
831. 

The  framers  of  our  Constitution,  recog- 
nising the  rights  of  free  government,  and 
that  the  rights  of  personal  liberty  and  pri- 
vate property  should  be  held  sacred,  and  Uiat 
such  government  would  not  be  free  if  the 
rights  of  property  ■w&k  left  solely  depend- 
ent upon  the  leglalatiive  body  without  any 
restraint,  solemnly  declared  that  taxes  should 
not  be  levied  or  collected  except  by  general 
laws  and  for  public  purposes  only,  and  that 
the  Legislature  should  not  have  the  ];>ower 
to  impose  taxes  for  the  purpose  of  any 
county,  dty,  town,  or  other  municipal  corpo- 
ration, but  that  should  be  done  by  the  prop- 
er authorities  of  such  counties,  dties,  towns, 
or  other  municipalities,  respectively,  under  a 
general  law  of  the  state,  and  that  the  power 
of  the  levying  and  collection  of  such  taxes 
should  be  delegated  to  the  proper  authorities 
of  the  respective  coimties  and  municipalities. 
State  Constitutions  are  restrictions  upon  leg- 
islative power  rather  than  a  grant  of  such 
power,  and,  when  it  declares  how  a  right  or 
duty  may  be  exercised,  the  Legislature  is 
without  power  to  provide  its  exercise  In  some 
other  way. 

The  act  in  question  confers  upon  the  dis- 
trict court  the  power  and  authority  to  col- 
lect taxes  and  liquidate  tax  liens.  The  col- 
lection of  taxes  is  not  in  this  Jurisdiction, 
and,  BO  far  as  we  have  been  able  to  ascertain, 
in  any  other  Jurisdiction,  a  Judicial  act,  but 
la  simply  a  ministerial  act,  and,  as  far  as 
we  have  been  able  to  ascertain,  this  Is  the 
first  time  in  the  history  of  this  republic  that 
any  Legislature  has  sought  to  confer  such 
Jurisdiction  upon  the  Judiciary.  There  is  no 
provision  in  the  Constitution  of  this  state 
onpowering  the  Judiciary  to  collect  taxes  as 
provided  in  this  act. 

In  the  absence  of  expressed  constitutional 
XnrovlslonB,  the  Legislature  cannot  assign  to 
the  Judiciary  any  duties  other  than  those 
properly  Judicial,  io  be  performed  in  a  Judi- 
cial manner.  People  v.  Nnssbauln,  66  App. 
Dlv.  245,  67  N.  T.  Supp.  492;  In  re  Spin- 
gam's  Estate,  96  Misc.  Rep.  141,  159  N.  Y. 
Supp.  605;  Thompson  v.  Redlngton,  92  Ohio 
St  101,  110  N.  S.  652,  Ann.  Cas.  1918A,  1161. 

In  the  case  of  Thompson  v.  Redlngton,  su- 
pra, the  court  in  the  second  syllabus  laid 
down  the  following  rule: 

"In  the  absence  of  expressed  constitutional 
provision  therefor,  the   General  Assembly  of 
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Ohio  cannot  assign  to  the  judicial  branch  of  the 
government  any  duties  other  than  those  that 
are  properly  judicial,  to  be  performed  in  a  ju- 
dicial manner." 

It  Is  plain  tbat  the  act  in  question  has  for 
its  object  and  purpose  the  liquidation  of 
taxes  in  cities  having  a  population  of  3,500 
or  more.  The  fundamental  rule  is  that 
courts,  for  the  purpose  of  construing  a  stat- 
ute or  Constitution,  may  take  judicial  notice 
of  everything  which  may  effect  the  validity 
or  faieanlng  of  such  Constitution  or  statute. 
This  bill,  in  its  effect  does  not  pertain  and 
^ect  alone  the  collection  of  local  municipal 
taxes  of  the  cities  classified  therein,  but  also 
effects  the  collection  of  county  taxes  in  which 
all  the  citizens  of  the  county  are  Interested. 
It  also  effects  the  collection  of  state  taxes 
In  which  all  the  citizens  of  the  state  are  in- 
terested. How  could  such  a  statute  be  held 
to  be  anything  except  special  when  applying 
to  the  property  of  a  specific  locality,  and  af- 
fecting only  the  property  of  the  locality, 
while  the  property  of  the  county  and  state  is 
controlled  by  a  different  law  relative  to  the 
enforcement  of  collection  of  the  same  taxes, 
county  and  state. 

For  instance,  a  citizen  of  Orady  county, 
outside  of  the  city  of  Chickasha,  or  any  oth- 
er city  of  the  county  coming  within  the  pur- 
view of  the  act,  has  a  right  to  demand,  un- 
der the  Constitution,  that  the  same  law  ef- 
fecting the  collection  of  county  taxes  against 
his  property  be  applied  against  the  property 
in  the  city  of  Chickasha  in  the  collection  of 
county  taxes,  and  any  citizen  of  the  state, 
outside  of  any  city  of  the  class  named  in  the 
instant  act,  would  hare  a  right  to  demand 
tbat  the  same  method  of  enforcing  state 
taxes  be  applied  to  the  enforcement  of  taxes 
against  the  property  in  Chickasha  as  would 
be  applied  against  his  property. 

We  can  see  no  reason  why  the  difference 
In  population  would  justify  the  Legislature  In 
providing  a  different  mode  of  collecting  tax- 
es. It  is  evident  that  the  framers  of  the  Con- 
stitution likewise  saw  no  reason  for  any  such 
provisions,  and  therefore  solemnly  declared 
that  the  Legislature  should  pass  no  such  law. 
In  this  statute  the  Legislature  declared  that 
cities  having  a  population  of  3,500  or  more 
may  liquidate  taxes  by  the  mode  provided, 
while  other  cities  having  a  population  of 
2,000  or  more  or  less  than  3,500  of  the  same 
dass  have  no  such  power.  This  is  a  discrim- 
ination without  any  reason,  and  in  our  opin- 
ion there  can  be  no  reasonable  justification 
assigned  for  such  dasslflcatlon.  It  is  there- 
fore local  legislation  within  the  meaning  of 
the  Constitution  governing  the  assessment 
and  collection  of  taxes. 

Section  20,  art  10,  of  the  Constitution 
specifically  prohibits  the  Legislature  from 
imposing  taxes  for  any  purpose  of  any  coun- 
ty, city,  town,  or  other  municipal  corpora- 
tion, but  the  Legislature  is  empowered  by 


general  laws  to  confer  sudi  power  upon  the 
authorities  of  such  county,  city,  town,  or  oth- 
er municipality.  This  clearly  means  officers 
of  the  county,  city,  town,  or  other  munici- 
pality. 

Section  7,  art  10,  gives  the  Legislature  the 
power  to  authorize  county  and  municipal 
corporations  to  levy  and  collect  assessments 
upon  local  Improvements  upon  property  ben- 
efited thereby. 

Section  69,  art.  5,  of  the  Constitution,  su- 
pra, specifically  provides  that,  where  a  gen- 
eral law  can  be  made  applicable,  no  special 
law  can  be  enacted. 

One  requirement  of  the  Constitution  is  as 
mandatory  in  its  nature  as  another.  It  is 
just  as  Important  that  taxation  or  manner 
of  collection  thereof  should  be  uniform  and 
equal  upon  all  property  as  it  is  that  all  prop- 
erty should  be  taxed. 

The  act  in  question  not  being  general  in 
the  enforcement  and  collection  of  taxes,  as 
provided  for  under  section  14,  art  10,  of  the 
Constitution,  and  delegating  the  power  of 
collection  of  taxes  in  a  different  manner 
than  that  provided  by  the  general  laws  en- 
acted pursuant  to  the  Constitution  of  this 
state,  and  authorizing  persons  to  collect  tax- 
es other  than  the  persons  mentioned  in  sec- 
tion 20,  art  10,  of  the  Constitution,  it  is 
therefore  null  and  void. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss. 

HARRISON,  O.  X,  PITCHPORD,  V.  O.  J., 
and  JOHNSON,  McNEILL,  NICHOLSON, 
EI/riNG,  and  MILLER,  J3„  concor. 


WOODWORTH  et  al.  v.  FRANKLIN. 

(No.  11294.) 

(Supreme  Court  of  Oklahoma.    Sept  20,  1921. 
Rehearing  Denied  Feb.  7,  1922.) 

(Syllalu*  by  the  Court.) 

I.  Frands,  statute  of  ^=>5I<— Oil  aad  gas  less* 
ksown  as  an  "unlets  lease"  held  to  bs  a 
lease  for  five  years,  required  to  be  In  writisg. 

An  oil  and  gas  mining  lease,  commonly 
known  as  an  "unless  lease,"  which  provides 
that  it  shall  remain  in  force  for  a  term  of 
five  years  from  its  date,  and  as  long  thereaft- 
er as  oil  or  gas,  or  either  of  them,  is  produced 
from  the  land  by  the  lessee,  and  wU«h  con- 
tains the  clause  that  if  no  well  be  commenced 
on  said  land  on  or  before  the  expiration  of 
one  year  from  the  date  of  said  lease,  the  same 
shall  terminate  as  to  both  parties,  unless  the 
lessee,  on  or  before  that  date  shall  pay,  or 
tender  to  the  lessor,  a  specific  sum  of  money 
vrhich  shall  operate  as  a  rental  and  cover  the 
privilege  of  deferring  the  commencement  of  a 
well  for  12  months  from  .said  date,  etc.,  is  a 
lease  of  land  for  a  period  of  five  years,  and 
under  the  provisions  of  the  fifth  subdivision  of 


A=9For  other  cam  lee  aam«  topic  and  KEY-NUMBER  Id  all  Ke7-Numb«red  DlgeaU  and  Indexes 


Digitized  by 


Google 


OkU  WOODWORTH 

<t04 

section  941,  Ber.  Laws  1910,  Is  invalid  imless 
in  writing. 

2.  Frauds,  statute  of  <S=>44(4)-nAII  real  es- 
tate leasing  contracts  for  more  than  one  year 
must  be  wrlttau,  and  hence  an  assignment 
of  saeh  a  lease  must  he  in  writing. 

Under  the  statute  of  frauds  of  this  state, 
all  contracts  for  the  leasing  of  real  estate 
for  a  longer  period  than  one  year  are  invalid 
unless  the  same,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  an  assignment  of 
such  a  lease,  to  be  valid,  must  also  be  in  writ- 
ing. 

3.  Frauds,  statute  of  ($s»63(2)  —  Executory 
contract  for  sale  of  five-year  oil  and  gas 
lease  Is  Invalid  unless  in  writing. 

An  executory  contract  for  the  sale  of  an 
oil  and  gas  mining  lease,  for  a  term  of  five 
years  is  invalid  unless  such  contract,  or  some 
aote  or  memorandum  thereof,  be  in  writing, 
and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent. 

4.  Frauds,  statute  of  e=>l  16(5)— Agent  of  own- 
er of  oil  and  gas  lease  must  have  written 
authority  to  sell  to  third  person. 

A  contract  for  the  sale  of  an  oil'  and  gae 
lease,  entered  into  by  an  alleged  agent  of 
the  owner  of  siich  lease  and  a  third  person,  ia 
invalid,  under  the  statute  of  frauds,  unless  the 
authority  of  such  agent  to  sell  said  lease  be 
in  writing,  subscribed  by  such  owner,  and  such 
authority  must  be  specific  and  certain  as  to 
the  authority  conferred,  the  terms,  descrip- 
tion, and  parties,  so  that  such  authority  is 
disclosed  by  the  writing  itself,  and  recourse 
to  parol  evidence  to  show  the  intention  of 
the  parties  is  unnecessary. 

5.  Frauds,  statute  of  «=943— Provisions  of  stat- 
ute construed  as  applying  to  agreements  con- 
cerning real  estate  or  other  property. 

Subdivision  1,  statute  of  frauds  (section 
941,  Rev.  Laws  1910)  applies  alone  to  agree- 
ments other  than  those  relating  to  land,  and 
subdivision  5  of  said  section  governs  with  ref- 
erence to  agreements  concerning  real  estate. 

6.  Frauds,  statataLOf  «s>l29(l  1)— Parol  agree- 
ment for  sale  of  land  or  of  oil  and  gas  lease 
enforced  where  purchaser  pays  price,  taltes 
possession,  and   maltes  Improvements. 

A  parol  agreement  for  the  sale  of  lands, 
or  of  an  oil  and  gas  lease  thereon,  will  be 
enforced  by  the  courts  where  the  vendee  has 
paid  the  purchase  price,  and  taken  possession, 
in  good  faith,  of  the  premises  with  the  knowl- 
edge and  consent  of  the  owner,  and  made  per- 
manent improvements,  or  development  thereon. 

7.  Frauds,  statute  of  ®=3|29(4)— Taklpg  pos- 
sessloa  after  owner  has  disapproved  contract 
of  salo.of  oil  and  gas  leases  made  by  unau- 
thorized agent  held  not  to  take  contraet  out 
of  statute. 

The  acts  of  taking  possession  of  land  cov- 
ered by  oil  and  gas  mining  leases,  after  the 
owner  of  such  leases  has  disapproved  a  con- 
tract for  the  sale  of  such  leases  made  by  an 
unauthorized  agent,  are  without  warrant,  and 
will  not  take  the  contract  out  of  the  statute 
of  frauds,  and  possession  under  a  contract  of 
sale  with  an  agent,  invalid  because  the  au- 
thority of  the  agent  was  not  in  writing,  and 
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with  knowledge  that  the  owner  denied  the  eon- 
tract,  and  refused  to  assign  said  leases,  is  of 
no  avail  as  an  act  of  part  performance. 

8.  Speclflc  performance  €=>39  —  Specific  per- 
formance of  sale  contract  of  oil  and  gas 
lease,  made  by  unauthorized  agent,  will  not 
bo  enforced. 

Specific  performance  of  a  contract  of  sale 
of  oil  and  gas  mining  leases,  made  by  an  al- 
leged agent  whose  authority  was  not  in  writ- 
ing, and  therefore  invalid,  will  not  be  enforced 
against  the  owner  of  said  leases,  by  one  who 
has  paid  no  part  of  the  consideration,  and  who 
went  into  possession  without  the  consent  of 
the  owner,  and  after  he  had  been  notified  by 
such  owner  that  he  denied  the  authority  of 
such  alleged  agent,  and  after  such  owner  had 
sold  and  assigned  anch  leases  to  a  third  party. 

Appeal  from  District  C!ourt,  Oarter  Oouitr 
ty ;  John  It.  Cofbnan,  Judge. 

Action  by  Wirt  Franklin  against  W.  W. 
Woodworth  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  enter  judg- 
ment for  defendants  against  plaintiff,  can- 
celing the  contract,  and  for  an  accounting. 

Geo.  S.  Ramsey,  of  Muskogee,  Robt  M. 
Balney,  of  Oklahoma  City,  Cruce  &  Potter 
and  R.  A.  Hefner,  all  of  Ardmore,  Edgar  A. 
de  Meules,  of  Tulsa,  and  Malcolm  E.  Ross» 
and  Villard  Martin,  both  of  Muskogee,  for 
plaintiffs  In  error. 

H.  A,  Ledbetter  and  Johnson  &  McGIll, 
all  of  Ardmore  (Stuart,  SMrp  &  Cruce,  of 
Oklahoma  City,  of  counsel),  for  defendant  in 
error. 

NICHOLSON,  J.  This  action  was  insti- 
tuted in  the  district  court  of  Oarter  county 
by  the  defendant  in  error  as  plaintiff  against 
the  plaintiffs  in  error  as  defendants,  seek- 
ing the  specific  performance  of  a  contract  of 
sale  of  two  oil  and  gas  mining  leases  cov- 
ering certain  lands  in  Carter  county. 

On  June  7,  1919,  the  plaintiff,  Franklin, 
filed  in  the  trial  court  his  petition  herein  In 
which  It  is  alleged  that  the  defendant  Wood- 
worth  was  the  legal  and  equitable  owner  and 
bolder  of  two  certain  oil  and  gas  leases  cov- 
ering 30  acres  of  land  in  Carter  county,  which 
leases  had  been  executed  to  said  Woodworth 
by  L.  H.  Thompson  and  wife,  one  of  said 
leases  bearing  dafe  February  5,  1917,  and 
the  other  bearing  date  February  13,  1917; 
that  said  Woodworth  verbally  designated  L. 
D.  Fvans  and  E.  E.  Evans  as  his  agents  to 
sell  said  leases.  It  is  further  alleged  that 
said  Woodworth  delivered  said  leases,  to- 
gether with  the  abstract  of  title  to  said  land, 
to  his  said  agents,  with  authority  to  sell  said 
leases,  and  at  the  time  of  the  delivery  there- 
of said  Woodworth  executed  and  delivered  to 
said  agents  a  memorandum  in  writing  (to 
which  we  will  hereafter  refer).  It  is  fur- 
ther alleged  that  said  Woodworth  verbally 
authorized    his    agents    to    go    into   posses- 
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slori  of  the  land  covered  by  said  leases  for^ 
exploration  purposes  and  for  other  pur- 
poses conferred  upon  the  lessee  by  said 
leases;  that  said  agents,  acting  for  and 
«n  behalf  of  said  Woodworth,  sold  said 
leases  for  the  consideration  of  $12,000,  to 
said  plaintiff,  Franklin ;  that  after  the  pur- 
chase of  said  leases  by  him  he  Immediately 
went  Into  possession  of  said  lands  for  ex- 
ploration purposes,  and  began  the  erection 
of  a  derrick  thereon,  and  began  the  actual 
drilling  of  a  well.  It  Is  further  alleged  that 
said  Franklin  tendered  to  the  defendant 
Woodworth  the  purchase  price  of  said  leases, 
but  that  said  Woodworth  failed  and  refused 
to  accept  the  same,  and  failed  and  refuse 
to  carry  out  the  sale  so  made  by  his  said 
agents,  the  reason  therefor  being  that  the 
said  Woodworth  was  offered  a  larger  sum  of 
money  by  the  defendant  John  Heenan,  which 
larger  offer  was  made  after  the  sale  by  the 
said  agents  to  said  Franklin,  and  that  the 
offer  made  by  said  Heenan  to  said  Wood- 
worthi  was  with  actual  and  constructive  notice 
of  the  existence  of  the  sale  of  said  leases  by 
said  agents  to  said  Franklin,  and  with  ac- 
tual notice  th&t  said  Franklin  was  In  pos- 
session of  said  oil  and  gas  leases,  and  after 
he  bad  entered  possession  of  said  land  for 
the  purposes  stated  in  said  leases.  The 
plaintiff,  in  said  petition,  then  offered  to  do 
equity,  and  tendered  into  court  the  consid- 
eration of  $12,000. 

It  is  further  alleged  that  Woodworth  ex- 
ecuted an  assignment  of  said  leases  to  John 
Heenan,  and  thereafter  John  Heenan  as- 
signed an  imdivlded  one-half  Interest  there- 
in tc  one  B.  A.  Simpson,  and  that  Simpson 
assigned  to  Anderson  &  Simpson,  a  special 
partnership,  all  the  interest  he  acquired  by 
the  assignment  of  Heenan  to  him,  and  that 
both  B.  A.  Simpson  and  Anderson  &  Simpson 
had  both  actual  and  constructive  notice  of 
the  rights  of  said  Franklhi.  It  is  alleged 
that  the  plaintiff,  Franklin,  has  the  equitable 
title  to  said  oil  and  gas  leases,  with  all  the 
rights  and  privileges  conferred  upon  said 
Woodworth  In  said  original  leases,  and  is 
entitled  to  have  said  equitable  title  merged 
into  a  legal  one,  and  prayed  for  a  special 
performance  of  his  contract  against  the  de- 
fendant Woodworth,  and  for  Judgment  de- 
claring Woodworth  to  hold  the  legal  title  in 
trust  for  him,  and  that  .the  assignment  from 
Woodworth  to  Heenan  and  from  Heenan  to 
Simpson,  and  from  Simpson  to  Anderson  & 
Simpson  be  canceled  as  clouds  upon  his  right 
of  exploration,  and  for  such  other  and  fur- 
ther relief  to  which  he  might  be  «iUtled, 
both  legal  and  equitable. 

The  defendants  John  Heenan,  B.  A.  Simp- 
son, and  0.  L.  Anderson  filed  a  verified  an- 
swer, in  which  they  deny  all  the  allegations 
in  said  petition  contained,  except  such  as 
were  spedflcally  admitted,  and  spedflcally 
denied  that  the  said  B.  B.  Bvans  and  L.  D. 


Kvans  bad  any  authority  to  make  any  con- 
tract for  the  sale  of  said  leases,  and  further 
pleaded  that  on  June  3,  1919,  the  defendant. 
W.  W.  Woodworth,  for  a  consideration  of 
$15,000  cash,  did  sell,  assign,  and  deliver  to 
the  defendant  John  Heenan  said  leases,  and 
that  said  John  Heenan  did,  on  June  5,  1919, 
sell  and  assign  an  undivided  one-balf  inter- 
est In  and  to  said  leases  to  said  B.  A.  Simp- 
son, and  that  B.  A.  Simpson  assigned  the 
same  to  said  Anderson  &  Simpson;  that  on 
the  evening  of  June  3,  1919,  the  defendant 
John  Heenan  informed  said  plaintiff,  Frank- 
lin, that  he  had  purchased  said  leases,  and 
on  the  9tb  day  of  June,  1919,  he  served  a 
written  notice  on  said  Franldln,  notifying 
him  not  to  go  upon  said  land  or  attempt  to 
develop  the  same;  that  Franklin  knew  he 
never  had  any  yaUd  claim  to  said  leases, 
any  right  to  go  upon  said  land,  or  any  law- 
ful contract,  and  that  on  the  3d  day  of 
Jime,  1919,  the  defendant  Woodworth  noti- 
fied Franklin  that  he  had  not  authorized  E. 
B.  Evans  or  L.  T>.  Evans  to  sell  said  leases 
to  him,  but  tbat  he  had  already  sold  the 
same  to  the  defendant  John  Heenan,  and 
th»eafter  Franklin,  without  authority, 
right,  or  permission  from  any  one  Inter- 
ested In  either  the  land  or  the  leases,  for- 
cibly and  unlawfully  went  upon  said  prop- 
erty, and  "Jumped  said  leases,"  and  Is  at- 
tempting to  develop  said  property;  tbat 
said  Franklin  Is  a  trespasser  upon  said  prem- 
ises, and  with  no  greater  rights  or  privileges 
than  any  naked  trespasser  would  have  had 
upon  said  premises;  that  said  plaintiff  has 
no  right  to  any  improvements  he  should 
make  upon  said  property,  or  to  any  oil  he 
might  produce  or  abstract  team  said  prop- 
erty, but  that  the  defendants  are  entitled  to 
seven-eighths  of  all  oil  produced  therefrom, 
and  in  the  event  plaintiff  should  produce 
and  sell  oil  from  said  premises  said  defend- 
ants are  entitled  to  be  paldrfor  same  at  the 
highest  market  price  paid  for  similar  oil  In 
that  community,  at  any  time  before  the  trial 
of  said  cause,  and  further  pleaded  tho  stat- 
ute of  frauds  in  bar  to  plaintiff's  suit,  and 
prayed  that  the  contract  between  said  plain- 
tiff and  E.  E.  Evans  be  canceled  and  removed 
as  a  cloud  upon  the  title;  tliat  the  plaintiff 
be  adjudged  to  have  taken  possession  in  bad 
faith  and  as  a  trespasser,  and  that  all  Im- 
provements placed  upon  said  property  by  blm 
be  declared  to  be  the  property  of  the  de- 
fendants, and  for  Judgm»it  for  sevep-^ightbs 
of  all  oil  i«oduced  ttom  said  land,  and.  In 
the  event  there  was  no  oU  produced,  that 
they  have  Judgment  against  said  plaintiff 
for  the  sum  of  $100,000  damages,  and  for 
such  other  relief,  both  legal  and  equitable, 
to  which  they  might  be  entitled. 

The  defendant  W.  W.  Woodworth  filed  a 
verified  answer  consisting  of  a  general  de- 
nial, and  a  specific  denial  of  the  authority  of 
E.  E.  Evana  or  I*  D.  Evans  or  either  of  them 
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to  act  for  him  as  his  agents,  and  averred 
that  he  sold  said  leases  to  Joixn  Heeoan  and 
received  payment  therefor,  and  that  he  had 
full  authority  to  do  so,  and  further  averred 
that  the  contract  between  E.  E.  Evans  and 
Franklin  was  of  no  effect,  and  was  not 
binding  upon  him. 

In  reply,  plaintiff  pleads  a  general  denial, 
and  that  the  statute  of  frauds  does  not  apply, 
for  the  reason  that  there  has  been  a  partial 
performance  of  said  contract,  and  that  said 
oil  and  gas  leases  and  the  delivery  thereof 
to  said  plaintiff  only  gave  him  the  right  of 
exploration ;  that  no  part  of  the  realty  was 
thereby  transferred  or  delivered,  or  Intend- 
ed to  be  transferred  or  delivered,  but  the 
rights  and  privileges  therein  granted  to  the 
lessee  in  said  oil  and  gas  leases  was  and  is 
persoDal  property,  and,  further,  that  the  de- 
livery of  said  oil  and  gas  leases  to  said 
plaintiff  constituted  in  law  an  equitable  as- 
signment thereof,  and  plaintiff's  entry  there- 
under was  acquiesced  in  by  the  defendant 
Woodworth. 

The  trial  court  found  generally  for  the 
plaintiff,  Franklin,  and  granted  him  the  re- 
lief sought,  and  in  discussing  the  facts  we 
will  resolve  in  favor  of  the  plaiutifT  any 
conflict  in  the  evidence,  and  will  consider  the 
evidence  of  the  defendants  only  where  there 
is  no  conflict 

It  appears  from  the  evidence  in  behalf  of 
the  plaintiff  that  B.  E.  Evans  and  L.  D. 
Evans  were  partners  and  were  lease  brok- 
ers ;  that  on  the  2d  day  of  June,  1919,  they 
met  the  defendant  W.  W.  Woodworth  about 
3%  miles  west  of  Wilson,  OkL;  that  Wood- 
worth  told  them  there  that  he  wanted  them 
to  sell  his  land ;  that  be  started  to  give  them 
a  list  thereof,  and  that  E.  E.  Evans  handed 
him  a  little  plat  book,  and  Woodworth 
marked  the  land  out  in  it  and  told  them  to 
go  ahead  and  sell  it,  and  make  some  money 
out  of  It;  Uiat  Woodworth  described  the  30 
acres  in  controversy  by  marking  it  on  the 
plat  contained  in  the  plat  book,  and  stated 
that  the  lease  would  terminate  in  about  2^ 
years;  that  he  wanted  ?300  an  acre,  and 
signed  the  plat  book  W*,  which  was  his  usual 
signature  to  Instruments  of  tliis  character. 
Neither  E.  E.  Evans  nor  L.  D.  Evans  saw 
Woodworth  again  until  about  10  or  11 
o'clock  on  June  3,  1919,  when  B.  E.  Evans 
met  him  on  the  streets  of  Wilson,  and  told 
him  of  a  trade  he  had  up  with  one  Roy  Car- 
mlchael  the  night  before.  B.  E.  Evans  and 
Woodworth  went  up  the  street  to  where  L. 
D.  Evans  was,  and  I*  D.  told  Woodworth 
that  he  thought  he  could  get  $400  per  acre 
for  the  leases.  Woodworth  replied  that  he 
would  lake  $400  per  acre,  If  they  could  sell 
the  leases  for  that  amount  that  day,  and  at 
that  time  delivered  the  original  leases  and 
abstracts  of  title  covering  the  land  to  L.  D. 
Evans.  E.  E.  and  L.  I>.  Evans  went  to  Ard- 
more,  and  E.  B.  Evans  called  upon  Franklin 


at  his  office  in  Ardmore,  and  submitted  the 
matter  of  the  sale  of  said  leases  to  him,  and 
the  plaintiff  agreed  to  purchase  the  same 
for  the  sum  of  $400  per  acre,  whereupon  E. 
E.  Evans  asked  the  plaintiff  for  a  contract, 
and  the  plaintiff  prepared  a  contract,  which 
was  executed  by  him  and  was  also  signed  by 
E.  E.  Evans,  and  reads  as  follows: 

"Memorandum  of  Agreement. 

"This  contract  made  this  8d  day  of  Jane, 
1919,  between  W.  W.  Woodworth  by  and 
throQgh  his  duly  appointed  and  constituted 
agent,  E.  E.  Evans,  party  of  the  flrst  part, 
and  Wirt  EYanklin,  party  of  the  second  part, 
witnesseth: 

"That  the  party  of  the  first  part  has  sold 
and  agrees  to  deliver  to  the  party  of  the  sec- 
ond part  an  oil  and  gas  lease  covering  the 
following  described  land  situated  in  Carter 
county,  Oklahoma,  to  wit:  The  northwest 
quarter  (N.  W.  %)  of  the  northeast  quarter 
(N.  B.  ^)  of  the  southeast  quarter  (B.  B. 
Vl)  and  the  north  half  (N.  ^)  of  the  north- 
west quarter  (N.  W.  %)  of  the  southeast  quar- 
ter (S.  E.  ^)  of  section  twenty-one  (21) 
township  4  south,  range  2  west,  containing  90 
acres,  the  agreed  purchase  price  of  which  is 
twelve  thousand  ($12,000.00)  dollars,  and  the 
party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  upon  the  delivery  to  him 
of  good  and  sufficient  assignment  of  the  leases 
covering  said  land  and  abstract  of  title  show- 
ing party  of  the  first  part  to  be  the  owaer  of 
good  and  valid  oil  and  gag  leases  covering  the 
same,  the  said  sum  of  twelve  thousand  ($12,- 
000.00)  dollars. 

"Witness  our  hands  Uiis  the  day  and  year  first 
above  written.  B.  B.  Evans, 

"Party  of  the  First  Part. 

"Wirt   Franklin, 
"Party  of  the  Second  Part 
"State  of  Oklahoma,  Oonnty  of  Carter-nss.: 

"Before  me,  A.  P.  Oolvin,  a  notary  puhlie  in 
and  for  said  county  and  state,  on  this  4th  day 
of  June,  1919,  personally  appeared  Wirt  Frank- 
lin, to  me  known  to  be  the  identical  person 
who  executed  the  within  and  foregoing  instru- 
ment and  acknowledged  to  me  that  they  ex- 
ecuted the  same  as  their  free  and  voluntary 
act  and  deed  for  the  uses  and  purposes  therein 
set  forth. 

"[Seal.]  A.  P.  Golvin,  Notary  Public. 

"My  commission  expires  Feby.  17,  1923." 

This  contract  was  executed  between  3  and 
4  o'clock  on  June  3,  1919,  and  the  original 
leases  and  the  abstracts  were  by  E.  B.  Ev- 
ans delivered  to  the  plaintiff,  the  plaintiff 
prepared  assignments  of  said  leases,  and  E. 
B.  and  Ij.  D.  Evans  took  said  assignments  to 
Wilson  for  the  purpose  of  having  the  same 
executed  by  Woodworth.  They  did  not  find 
Woodworth  at  Wilson,  but,  learning  that  he 
had  gone  to  Ardmore,  they  returned  and 
found  Woodworth  In  the  Ra  ndol  Hotel .  They 
told  him  that  they  had  sold  the  leases,  and 
be  relied  that  he  had  sold  than  first ;  that 
he 'had  sold  the  property  for  $500  an  acre  to 
the  defendant  John  Heenan,  and  refused  to 
execute  the  asslgnmoits  to  Franklin.    E.  B. 
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Evans  asked  Woodworth  to  go  witb  him  to 
Franklin  to  get  the  leases  and  abstracts,  but 
Woodworth  refused  to  do  so.  On  the  morn- 
ing of  June  4,  about  9  o'clock,  E.  E.  Evans 
went  to  Franklin  and  asked  for  the  leases 
and  abstracts,  but  Franklin  refused  to  re- 
turn thein,  stating  that  he  was  going  to 
fight  for  the  leases  because  he  felt  he  was 
entiUed  to  them;  that  he  risked  $12,000 
against  a  dry  hole,  and  that  if  the  well  had 
been  dry  he  would  feel  himself  bound  on  the 
contract.  On  cross-examination  the  witness 
B.  E.  Evans  was  asked  Uie  following  ques- 
tion: "Q.  Mr.  Franklin  didn't  pay  you  the 
$12,000?"  To  which  he  answered:  "No, 
sir;  I  wasn't  authorized  to  receive  any 
$12,000." 

It  further  appears  that  Frank  Head,  the 
assistant  of  Franklin,  called  Franklin  about 
9  o'clock  on  the  evening  of  June  3d,  and  told 
him  that  there  might  be  some  trouble  over 
getting  delivery  of  the  assignments,  and  that 
the  next  morning  Franklin  acknowledged  the 
contract,  which  had  been  prepared  the  day 
before,  and  filed  It  for  record,  and  that  he 
learned  on  the  morning  of  Jime  4th  that 
Heenan  had  agreed  to  buy  the  leases,  but 
that  there  was  nothing  on  record  at  that 
time.  His  contract  was  recorded  before 
Ueenan's  contract  was  executed;  that  Mr. 
Potter,  one  of  the  attorneys  for  Heenan,  re- 
quested Mr.  Hefner  to  obtain  the  abstracts 
from  Franklin  in  order  that  he  (Potter) 
might  examine  the  same  for  Heenan,  and 
that  Franklin  delivered  the  abstracts  to  Hef- 
ner with  the  understanding  that  they  would 
be  returned  to  him.  On  the  day  following 
that  on  which  be  purchased  the  leases  from 
Evans,  Franklin  met  Woodworth  at  the  Tex- 
as Well  No.  1,  in  section  27,  and  Franklin 
testified  to  the  following  conversation  In  re- 
gard to  these  leases: 

"Mr.  Woodworth  said  he  hoped  there  wouldn't 
be  any  trouble,  and  I  said  I  hoped  there 
wonldn't  be  any  either;  that  I  bought  it  first 
and  intended  holding  it  and  taking  possession 
of  it  and  developing  it.  He  said  he  wished 
the  matter  could  be  compromised.  I  said  to 
Mr.  Woodworth,  'While  I  am  sure  I  bought 
the  whole  lease,  the  whole  30  acres,  I  want  to 
be  fair  to  everybody  concerned;  and,  while  I 
don't  oCfer  it  as  a  compromise,  I  think  I  have  it 
all  under  the  contract;  I  believe  I  would  be 
willing  to  settle  the  whole  matter  and  give 
them  half  of  it'  He  said,  'I  will  call  Mr. 
Heenan  and  see  if  he  will  agree  to  it.'  He 
called  him,  and  he  refused  to  entertain  the 
proposition,  and  walked  off  and  left  na  stand- 
ing Ithere.  I  then  told  Mr.  Woodworth  that 
my  proposition  was  withdrawn,  and  I  would 
take  possession  of  the  leases  and  go  ahead." 

It  appears  that  Franklin  was  in  Desde- 
monla,  Tex.,  on  June  6th,  and  talked  to  one 
Reese  Evans,  his  assistant  in  the  office,  over 
the  telephone,  and  instructed  liim  to  go  out 
and  make  a  location  on  each  of  said  leases 
and  take  possession ;  that  the  locations  were 


made  on  the  afternoon  of  June  6th  and  some 
material  moved  on  the  ground  on  the  morn- 
ing of  June  7th;  that  Franklin  bad  in- 
structed Mr.  Ledbetter,  bis  attorney,  to 
bring  this  suit  before  be  left  Ardmore  for 
Texas.  On  June  9th,  at  about  6  o'clock  p.  m. 
Franldin  was  served  with  the  following  no- 
tice: 

"To  Wirt  Franklin,  Ardmore,  Okla.  This 
is  to  notify  you  that  we  are  the  owners  of  an 
oil  and  gas  mining  lease  covering  the  following 
described  land,  situated  in  Carter  county,  Okla- 
homa, to  wit:  The  northwest  quarter  of 
northeast  quarter  of  southeast  quarter  and 
north  half  of  northwest  quarter  of  southeast 
quarter  of  section  twenty-one,  township  four 
south,  range  two  west,  with  the  exclusive  right 
to  mine,  drill  for  oil  or  gas  on  said  premises, 
and  that  you  and  your  agents,  employees  or  any 
one  acting  by,  through  or  under  you,  are  here- 
by notified  not  to  go  upon  said  premises  for 
the  purpose  of  mining  for  oil  or  gas,  or  plac- 
ing any  timber,  derricks,  or  other  property 
preparatory  to  drilling,  or  to  driU  upon  said 
premises,  or  to  extract  any  oil  or  gas  therefrom. 
"B.  A.  Simpson, 
"J.  A.  Heenan, 
"By  Cruee  &  Potter,  Their  Attorneys." 

On  June  23d,  a  well  was  spudded  in  on  one 
of  said  leases,  and  was  duly  completed,  and 
Is  producing  about  600  barrels  of  oil  per 
day;  that  Franklin  had  at  the  time  of  the 
trial  expended  the  sum  of  $39,688.16  in  de- 
veloping said  leases. 

The  defendant  John  Heenan  called  as  a 
witness  for  the  plaintiff  testified  that  he  had 
no  partner,  but  that  he  and  Mr.  Coe  owned 
some  leases  together;  that  Mr.  Simpson,  Mr. 
Dings,  Mr.  Sykes,  Mr.  Coe,  and  Mr.  Hefner 
were  interested  with  him  in  the  Woodworth 
leases;  that  he  bought  the  leases  of  Wood- 
worth  between  6  and  6  o'clock  on  June  3d, 
and  gave  Woodworth  a  check  for  $500  at  that 
time.  The  assignments  were  drawn  up  the 
next  day,  June  4th ;  that  E.  E.  Evans  told 
blm  the  night  of  Jlme  3d,  after  he  had  pur- 
chased the  leases  from  Woodworth,  that  be 
(Evans)  Tvas  selling  them  to  Franklin,  but 
Evans  did  not  say  that  he  had  made  a  con- 
tract with  Franklin,  neither  did  be  hear 
Evans  tell  Coe  that  he  had  sold  the  leases  to 
Franklin. 

The  defendant  Woodvrorth  testified  that  be 
did  not  remember  whether  Heenan  paid  for 
the  leases  before  or  after  this  suit  was  filed, 
but  be  "anticipated"  that  the  suit  bad  been 
filed  before  he  received  the  money- 
Counsel  for  plaintiff  in  error  present  vari- 
ous groimds  for  reversal,  and  In  very  able 
and  exhaustive  briefs  argue  the  propositions 
presented  from  every  angle,  but  after  a.  thor- 
ough analysis  of  the  arguments  presented  by 
counsel  for  both  plalntUF  and  defendants  we 
conclude  that  the  pertinent  inquires  are:  (1) 
Were  E.  E.  Evans  and  L.  I>.  Evans  authorized 
by  Woodworth  to  sell  said  oil  and  gas  leases, 
or  were  they  merely  authorized  to  procure  a 
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rrarchaser  therefor?  (2)  If  tbey  were  au- 
thorized to  sell  said  leases,  ivas  the  authority 
such,  under  the  statute  of  frauds,  as  would 
enable  them  to  bind  Woodworth  by  the  ccb- 
tract  entered  into  between  E.  E.  Evans  and. 
Franklin?  (3)  If  their  authority  was  such 
as  would  enable  them  to  bind  Woodworth  by 
said  contract,  is  said  contract  void  as-  to  the 
defendanta  Heenan,  Anderson,  and  Simpson 
because  it  was  not  acknowledged  by  E.  E. 
Evans,  the  aj^nt  of  Woodworth?  (4)  If  the 
authority  of  Evans  to  sell  said  leases  was 
void  under  the  statute  of  frauds,  because  not 
in  writing,  and  if  the  contract  between  E.  E. 
Bvana  and  Franklin  is  within  the  statute 
of  frauds,  has  the  same  been  taken  out  of 
the  statute  by  part  performance  on  the  part 
of  Franklin? 

[1]  We  will  consider  the  first  and  second 
questions  together,  and,  while  we  do  not 
think  the  evidence  shows  that  E.  E.  Evans 
and  Ia  D.  Evans  were  authorized  to  do  more 
than  procum  a  purchaser  of  the  leases,  we 
will  assume  for  the  purpose  of  this  discus- 
sion that  Woodworth  authorized  them-  as  his 
agents  to  actually  sell  for  him  said  leases, 
and,  proceeding  under  this  asaiunptlon,  will 
determine  whether  such  authority  was  valid 
under  the  statute  of  frauds.  Section  841, 
Bev.  Laws  1910,  declares: 

"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  tliere- 
of,  be  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  by  his  agent." 

And  among  the  contracts  designated  by  the 
fifth  subdivision  of  said  section  are  these: 

"Fifth.  An  agreement  for  the  leasing  for  a 
longer  period  thai^  one  year,  .or  for  the  sale 
of  real  property,  or  of  an  interest  therein;  and 
such  agreement,  if  made  by  an  agent, of  tlie 
party  souglit  to  be  charged,  is  invalid,  unless 
the  authority  of  tb«  agent  be  in  writing,  sub'- 
Bcribed  by  the  party  sought  to  be  charged." 

The  two  leases  involved  were  executed  and 
delivered  to  W.  W.  WoodwortS  by  the  owners 
of  the  land,  one  on  the  5th  and  one  on  the 
13th  day  of  February,  1917,  and  by  their 
terms  the  land  described  was  granted,  de- 
mised, leased,  and  let  to  him  for  the  sole 
and  <mly  purpose  of  mining  and  operating 
for  oil  and  gas  and  of  laying  pipe  lines  and 
of  building  tanks  and  structures  thereon  to 
produce,  save,  and  take  care  of  the  products, 
and  said  leases  contain  the  following  stipu- 
lations which  it  is  necessary  to  notice  in 
view  of  the  argument  advanced: 

"It  is  agreed  that  this  lease  shall  remain  la 
force  for  a  term  of  five  (5)  years  from  this 
date,  and  as  long  thereafter  as  oil  or  gas,  otr 
either  of  them,  is  produced  from  said  land  by 
the  lessee.    ♦    •    • 

"If  no  well  be  commenced  on  said  land  on  or 
before  the  5th  day  of  Feb.  1918,  (13th  day  of 
Feb.  1918)  this  lease  shall  terminate  as  to 
both  parties,  unless  the  lessee  on  or  before  that 
date  shall  pay  or  tender  to  the  lessor,  or  fb 


the  lessor's  credit  at  the  First  State  Bank  of 
Ringling,  Okl.,  or  its  successors,  which  shall 
continue  as  the  depositor;  regardless  of  chang- 
es in  the  ownership  of  said  land,  the  sum  of  ten 
&  no/100  doUars  ($10.00)  dollars  which  shall 
operate  as  a  rental  and  cover  the  privilege  of 
deferring  the  commencement  of  a  well  for  12 
months  from  said  date.  In  like  manner  and 
upon  like  payments  or  tenders,  the  commence- 
ment of  a  well  may  l>e  further  deferred  for 
like  period  of  the  same  number  of  months  suc- 
cessively. And  it  is  understood  and  agreed 
that  the  consideration  first  recited  herein,  the 
down  payment,  covers  not  only  the  privileges 
granted  to  the  date  when  said  first  rental  is 
payable  as  aforesaid,  but  also  the  lessee's  op- 
tion of  extending  that  period  as  aforesaid,  and 
any  and  all  other  rights  conferred." 

The  leases  are  what  are  commonly  Imown 
as  "unless  leases,"  and  it  is  insisted  by  coun- 
sel for  Franklin  that  the  term  of  each  of 
said  leases  is  conditioned  upon  the  subse- 
quent provision  quoted  above,  providing  for 
the  payment  of  a  stipulated  amount  as  rent- 
al and  to  cover  the  privilege  of  deferring  the 
commencement  of  a  well  for  an  additional 
12  months,  and  that,  as  the  lessee  was  not 
bound  to  pay  said  rental,  and  upon  his  fail> 
ure  to  do  so,  the  leases  automatically  termi- 
nated; that  therefore  the  conditions  of  the 
leases  were  such  that  the  terms  thereof  were 
not  fixed  for  a  definite  period  beyond  one 
year.  In  other  words,  that  the  leases  were 
in  realty  for  a  period  of  one  year,  with  the 
option  on  the  part  of  the  lessee  to  renew 
them  from  year  to  year  upon  payment  of 
rentaL  And  it  is  further  contended  that  said 
leases  do  not  create  an  Interest  in  the  lands, 
and  for  this  reason  are  not  within  the  stat- 
ute of  frauds. 

These  questions  are  novel,  have  pever  been 
passed  upon  by  this  court,  and  we  have  been 
unable  to  find  that  any  other  court  has  ever 
considered  them.  If  ttie  contention  of  coun- 
sel for  defendant  in  error  is  correct,  it  neces- 
sarily follows  that  If  all  the  agreements  con- 
tained In  these  leases  were  in  parol,  they 
would  nevertheless  be  valid  and  Inforceable  ' 
and  not  within  the  statute  of  frauds.  By 
the  provisions  of  the  leases  above  set  out,  it 
is  specifically  provided  that — 

"This  lease  shall  remain  in  force  for  a  term 
of  five  years  from  this  date,  and  as  long  there- 
after as  oil  and  gas  or  either  of  them  is  pro- 
duced from  said  land  by  the  lessee." 

We  are  unable  to  see  how  these  leases 
which  specifically  provide  that  they  shall 
remain  in  force  for  a  term  of  five  years  from 
their  date,  and  as  much  longer  as  oil  or  gas 
is  produced,  can  be  otherwise  construed  than 
meaning  just  what  they  say.  It  is  true  that 
If  the  lessee  should  fall  to  commence  a  well 
or  pay  the  stipulated  rental  within  one  year 
frcnn  the  date  of  the  leases,  such  leases 
would  terminate  as  to  both  parties,  but  If  a 
well  was  commenced,  no  rental  was  required 
to  be  paid,  and  if  the  rental  was  paid  the 
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lessee  waa  not  required  to  oommence  a  well. 
As  wo  view  the  leases,  the  proper  constmc- 
tU>u  to  lie  placed  thereon  Is  that  the  lessee 
had  the  option  of  terminating  them  by  fail- 
ure to  either  commence  a  well  or  pay  rental 
within  the  12  months  ^ecified,  but  the  les- 
sor had  no  option  to  terminate  the  same, 
aud  they  would  remain  In  force  for  the  full 
tenn  of  five  years  upon  compliance  with  their 
terms  by  the  lessee.  This  option  upon  the 
part  of  the  lessee  to  terminate  the  lease  did 
not  convert  the  Ave  year  term  Into  a  term  for 
but  one  year.  We  can  see  no  martced  dis- 
tinction, so  far  as  the  statute  of  frauds  Is 
concerned,  between  the  leases  in  question 
and  an  ordinary  agricultural  lease  for  a 
term  of  five  years,  providing  for  the  payment 
of  rental  in  annual  Installments,  and  with 
the  provision  that  failure  to  pay  rental  when 
due  should  terminate  the  lease.  There  the 
failure  to  pay  rent  would  terminate  the  lease, 
but  no  one  has  ever  suggested  that  a  lease 
of  that  character  would  be  valid  unlesa  In 
writing.  Here  a  failure  to  either  drill  or 
pay  rental  would  terminate  the  lease.  We 
conclude  that  the  leases  under  consideration. 
being  for  a  term  of  flre  years,  are  under  the 
provisions  of  section  941,  Kev.  Laws  1910,  re- 
quired to  be  in  writing. 

In  Koladiny  r.  Galbreath  et  al.,  26  OkL 
772,  110  Pac.  902.  38  L.  R.  A.  (N.  S.)  451,  this 
court  uses  the  following  language: 

"The  lease  relied  upon  by  the  plaintiff  does 
not  vest  in  him  the  title  to  the  oil  and  gas  in 
said  land,  and  is  not  a  grant  of  any  estate 
therein,  bat  is  simply  a  grant  of  a  right  to 
prospect  for  oil  and  gas,  no  title  vesting  until 
such  substances  are  reduced  to  possession  by 
extracting  same  from  the  earth — an  incorporeal 
hereditament  Payne  et  aL  v.  Neuval  et  aL, 
155  CaL  46,  99  Pac.  476;  Richlands  Ofl  Co.  v. 
Morrias,  108  Va.  288,  61  S.  B.  762:  Rawlings 
et  aL  v.  Armel  et  al.,  70  Kan.  77a  79  Pac. 
683;  Dickey  v.  CoffcyviUe  Vitrified  Brie*  Tile 
Co..  69  Kan.  106,  76  Pac.  398;  Emery  ▼. 
licagne  et  aL,  31  Tex.  Civ.  App.  474,  72  S.  W. 
603;  Dedor  et  al.  v.  HoUand,  57  Ohio  St  492, 
49  N.  E.  690.  40  L.  R.  A.  266:  Wagner  et 
al.  V.  Mallorj-  et  al.,  169  N.  Y.  501.  62  N.  E. 
584;  Kelly  v.  Keys  et  al.  213  Pa.  295,  62  AtL 
911.  110  Am.  St.  Bep.  547;  Toothman  v. 
Coortney.  62  W.  Va.  169.  58  S.  B.  915;  Car- 
ter T.  Comty  Court  45  W.  Va.  806,  32  S.  E. 
216.  43  Ii.  B.  A.  725;  Thornton  on  Oil  &  Gas. 
II  51-53. 

"Ejectment  will  not  lie  to  recover  posses- 
sion of  the  land  covered  by  such  lease  against 
the  lessor  or  Ms  grantee  when  the  lessee  has 
never  Itad  possession  under  said  lease  (Kelly 
V.  Keys,  supra;  Petroleum  Co.  v.  Coal,  Coke 
A  Mfg.  Co,  89  Tenn.  381,  18  S.  W.  65;  Hel- 
ler V.  Dafley,  28  Ind.  App.  555,  63  X.  E.  490; 
Gillispie  v.  Fulton  OU  &  Gas  Co..  236  lU. 
188,  86  K.  E.  219).  though  ejectment  win  as 
•  role  under  our  statute  lie  to  recover  land 
held  for  a  term  of  years  (section  G122.  Comp. 
Lmw%  1909;  section  4492,  St  1S93;  Harst  t. 
:>awTer.  2  OkL  473.  37  Pac.  817)" 


tills  case;  In  so  far  as  the  holding 
above  quoted  is  concerned,   has  been  cited 


with  approval  In  Frank  Oil  Co.  v.  Belleview 
Gas  &  Oil  Co.,  29  Okl.  719,  119  Pac.  260,  43 
Ii.  B.  A.  (N.  S.)  487;  Duff  v.  Keaton,  33  OkL 
92,  124  Pac.  291,  42  L.  R.  A.  (N.  S.)  472 ;  In 
re  Indian  Ty.  Illumlnatinp  OU  Co.,  43  Okl. 
307,  142  Pac.  997;  Hill  OU  &  Gas  Ca  t. 
White,  53  Okl.  748,  157  Pac.  710;  Warner  r. 
Page,  59  Okl.  250,  159  Pac.  264;  Kelly  v. 
Harris,  62  Okl.  236,  162  Pac.  219:  Barker  v. 
CampbeU-Batllil  Land  Co.,  64  Okl.  249,  167 
Pac.  468,  Li  B.  A.  1918A,  487;  Rich  v.  I>»- 
neghey,  177  Pac.  86,  3  A,  L.  B.  352 ;  State  t. 
Weldi.  16  Okl.  Cr.  485,  184  Pac.  788;  Gar- 
field OU  Go.  T.  ChampUn.  78  Okl.  91,  189  Pac. 
514 ;  but  the  questions  presented  in  the  caaa 
at  bar  were  not  involved  In  any  of  these  cases. 
However,  it  is  held  in  these  cases  that  the 
right  granted  by  an  oil  and  gas  leaae  is  an 
Incorporeal  hereditament.  By  section  4642. 
Ber.  Laws,  it  is  provided  tliat  "the  common 
law,  as  modified  by  oonstitatiODal  and  stat- 
utory law,  judicial  dedsimis  and  the  condi- 
tion and  wants  of  the  people,  shaU  r«naia 
In  force  in  aid  of  Uie  general  statutes  of 
OUalioma,"  and  under  the  common  law  an 
Incorporeal  hereditament  oonld  only  be  cre- 
ated or  transferred  by  grant  Jone^  Black- 
stone,  Book  2,  I  434,  c.  20;  Washburn  on 
Beal  Property,  vol.  3,  |  2233;  Browne  on 
the  Statute  of  Frauds,  H  2-5:  Heller  v. 
DaUey  et  al.,  28  Ind.  App.  555.  63  N.  B.  490; 
Girard  v.  LAigh  Stone  Co.,  280  HL  479,  117 
N.  B.  698;  B  O.  L.  voL  9.  p.  746.  By  section 
U63,  Rev.  Laws  1910,  it  is  provided: 

"The  words  Tand,*  "real  estate'  and  •prem- 
ises,' when  used  herein  or  in  any  instrument 
relating  to  real  property,  are  synonyms  and 
shaU  be  deemed  to  mean  the  same  thing,  and, 
unless  othervrisf  qualified,  to  include  lands, 
tenements  and  hereditaments:  and  the  word 
'appurtenances'  unless  othervrise  qualified  shall 
mean  all  improvements  and  every  right  of 
whatever  character  pertaining  to  the  premises 
described." 

And  by  aecUon  2945,  Rev.  Laws  1010,  it  la 
declared  tliat-^  ^ 

"The  vrords  'real  property'  are  coextensive 
with  lands,  tenements  and  bereditamentSL" 

Therefore  if  an  oU  and  gas  lease  creates 
an  Incorporeal  hereditament,  it  must  be  in 
writing.  So  whether  the  leases  under  con- 
sideration are  valid  grants  of  Incorporeal 
hereditaments,  or  are  leases  for  a  term  long- 
er than  one  year,  or  whether  they  create  an 
Interest  In  real  estate,  they  are  leqaired  to 
be  in  writing. 

[2]  Having    determined    that    the    leases 

were  required  to  be  in  writing,  it  follows  tbat 

the  assignments  thereof  were  also  required 

to  be  in  writing.    Tyler  Commercial  Coliege 

i  v.  Stapleton,  33  OkL  305.  125  Paa  448.  42  Ii. 

'  B.  A.  (N.  a)  162,  Ann.  Cas.  1916E.  837;    Mc- 

i  Farland  v.  Lanier  ft  Bro.,  50  Okl.  336.  150 

I  Pac.  1097;   Love  v.  Kirkteide  Drilling  &  OU 

Co.,  37  Okl.  804.  129  Pac  858;  In  Bentley  r. 

1  Zetana  OU  Co..  76  OkL  119,  184  Pac  ISl.  it  is 
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held  tbat  the  conveyance  of  an  Interest  In  an 
oil  and  gas  lease  on  land  Is  a  conyeyance  ef- 
fecting real  estate  within  the  provisions  of 
our  statute. 

[3]  As  the  leases  and  assignments  thereof 
were  required  to  be  in  writing,  an  executory 
contract  for  the  sale  of  said  leases  piust  also 
be  in  writing  (Browne  on  the  Statute  of 
Frauds,  (  230 ;  Potter  ▼.  Arnold,  15  R.  I.  860, 
S  Atl.  XT9,  20  Cyc.  230),  and,  as  an  executory 
o<MitrBCt  for  the  sale  of  such  leases,  if  made 
by  Woodworth,  would  have  been  Invalid  If  In 
parol,  It  is  obvious  that  an  agreement  for 
the  sale  of  said  leases,  entered  Into  by  B.  E. 
Bvans  and  L.  D.  Bvans  as  agents  of  Wood- 
worth,  would  be  invalid  under  section  941, 
Rev.  Iaws  1910,  unless  their  authority  to 
make  said  agreement  was  in  writing,  sub- 
scribed by  Woodworth.  S  Am.  Rollng  Cas. 
1.^3, 1.^  ;  Springer  v.  City  Bank  &  Trust  Co., 
60  Golo.  376,  149  Pac.  268,  Ann.  Cas. 
1917A,  520. 

[4]  The  only  writing  that  It  Is  claimed 
Woodworth  executed  consisted  of  a  page  In 
a  plat  book  on  which  there  ai^mared  a  four 
section  plat,  upon  which  was  marked  a  de- 
scription of  the  land  covered  by  the  leases, 
and  beneath  this  plat  ai^>ear8  the  following: 

"No  acres 

Sec.  — ,  Twp.  4  S.,  Range  2  B, 

County 

licase  2%  years  old. 
Present  Owner  W>.  80  acres 
P.  O. " 

Ts  this  page  in  Qie  plat  book,  coupled 
with  the  delivery  of  the  original  leases  and 
the  abstracts  covering  the  land  to  Ii.  D. 
Bvans,  sufficient  authority  In  writing  to  sell 
the  leases?  In  Halsell  et  al.  v.  Renfrow  et 
al.,  14  Okl.  874,  78  Pac.  118,  2  Ann.  Cas.  286, 
the  Supreme  Court  of  the  territory  says: 

"An  agreement  for  the  sale  of  real  property 
made  by  an  agent  is  invalid,  nnless  the  an- 
thority  of  the  agent  is  in  writing,  subscribed 
by  the  party  sought  to  be  charged.  Section 
780,  Wilson's  Statutes. 

"It  is  a  well-established  proposition  of  gen- 
eral application  that  a  complete  contract  bind- 
ing under  the  statute  of  frauds  may  be  gather- 
ed from  letters,  writings,  and  telegrams  be- 
tween the  parties,  relating  to  the  subject-mat- 
ter of  the  contract,  and  so  connected  with 
each  other  that  they  may  be  fairly  said  to  con? 
«titnte  one  paper  relating  to  the  contract. 
Beckwith  v.  Talbot,  96  U.  8.  289;  Ryan  v.  U. 
S.,  186  U.  8.  68;  Bibb  v.  Allen,  149  U.  8. 
481.  But  the  facts  proven  do  not  come  within 
the  rule.  In  order  to  be  sufficient,  the  letters, 
telegrams,  and  writingB  relied  upon  must,  by 
reference  to  each  other,  disdose  every  mate- 
rial part  of  a  yalid  contract,  and  must  be 
signed  by  the  party  sought  to  be  charged.  They 
must  set  out  the  parties,  the  subject-matter,  the 
priee,  the  description,  terms,  and  conditions, 
and  leave  nothing  to  rest  in  paroL  Fox  v. 
Baster,  10  Okl.  627;  Oonld  v.  Stormant,  61 
Midi.  686;  Eggleston  v.  Waggoner,  46  Mich. 
610;  Ferguson  v.  Blackwell,  8  Okl.  489. 
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"It  is  a  general  rule  that  parol  evidence  can- 
not be  permitted  to  supply  an  omission  of  any 
essential  element  of  the  contract." 

And  in  Baker  v.  Haswell  &  Taylor,  36  Okl. 
429,  128  Pac.  1086,  it  was  held: 

"An  agreement  for  the  sale  of  lands  is  not 
valid  within  the  statute  of  frauds,  unless  all 
the  terms  of  the  contract.  Including  the  con- 
sideration to  be  paid,  are  evidenced  by  writing." 

The  memorandum  must  contain  the  es- 
sential terms  of  the  contract  expressed  with 
such  a  degree  of  certainty  that  It  may  be 
understood  without  recourse  to  parol  evi- 
dence to  show  the  intention  of  the  parties. 
Browne  on  the  Statute  of  Frauds,  {  871,  and 
cases  cited.  In  Seymour  v.  Oelrichs,  156 
Cal.  782,  106  Pac.  88,  134  Am.  St  Rep.  164, 
the  Supreme  Court  of  California  said: 

"A  memorandum  to  satisfy  the  statute  of 
frauds  must  contain  the  essential  terms  of  a 
contract  expressed  witii  such  a  degree  of  Cer- 
tainty that  it  may  be  understood  without  re- 
course to  parol  evidence  to  show  the  inten- 
tion of  the  parties." 

And  again,  in  Craig  et  al.  t.  Zellan,  187 
Col.  106,  69  Pac.  868,  the  same  court  uses 
this  language: 

"The  statute  of  frauds  was  originally  en- 
acted for  the  prevention  of  frauds  and  per- 
juries,' and  an  agreement  for  the  sale  of  the 
land  is  required  to  be  in  writing,  in  order  that 
this  purpose  may  be  accomplished.  The  whole 
object  of  the  statute  would  be  frustrated  if 
any  substantive  portion  of  the  agreement  could 
be  established  by  parol  evidence." 

The  Supreme  Court  of  the  United  States 
in  WilUama  v.  Morris,  06  V.  S.  444,  26  Ll  Bd. 
360,  said: 

"Unless  the  essential  terms  of  the  sale  can 
be  ascertained  from  the  writing  itself,  or  by 
reference  in  it  to  something  else,  the  writing 
is  not  a  compliance  with  the  statute;  and,  if 
the  agreement  be  thus  defective,  it  cannot 
be  supplied  by  parol  proof,  for  that  would  at 
once  introduce  all  the  mischiefs  which  the  stat- 
ute was  intended  to  prevent.  2  Kent,  Com. 
(12th  Ed.)  511;  Norris  v.  Lain,  16  Johns.  (N. 
Y.)  151:  Dung  V.  Parkins,  52  N.  Y.  494;  Balt- 
zen  V.  Nicolay,  53  N.  Y.  467;  Wright  v.  Weeks, 
25  N.  Y.  153;  Parkhurst  v.  Van  CorUandt,  1 
Johns.  (N.  Y.)  Cb.  273;  s.  c,  14  Johns.  (N. 
Y.)  16." 

To  the  same  effect  are  Chick  t.  Bridges, 
56  Or.  1, 107  Pac.  478,  Ann.  Cas.  1912B,  1293; 
Selvage  v.  Talbott,  176  Ind.  648,  95  N.  E.  114, 
38  L.  R.  A.  (N.  S.)  973,  Ann.  Cas.  1913C,  724; 
r-uther  V.  Bash,  61  Ind.  App.  53S.  112  N.  B. 
110;  Spence  v.  Apley,  4  Neb.  (Unof.)  858, 
94  N.  W.  109;  Cronch  t.  Forbes,  63  Wash. 
664,  116  Pae.  14;  White  v.  Breen,  106  Ala. 
159,  19  South.  69,  32  L.  R.  A.  127;  Wharton 
V.  Tolbert,  84  S.  C.  197,  66  S.  B.  1056;  Payne 
T.  Beard,  247  Fed.  247,  159  O.  C.  A.  341; 
Lester  t.  Heldt,  86  Ga.  226,  12  S.  B.  214,  10 
L  R.  A.  106;  Boyd  r.  Paul,  125  Mo.  14,  9& 
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S.  W.  171 ;  JVw  T.  Courto^,  Ul  Mo.  147,  20 
S.  W.  :.V;  Khoa*  V,  Gallat,  70  Fla.  536,  70 
South.  471.  Me«sared  tqr  the  rule  announced 
lu  theav  i-itses,  the  plat  book  falls  far  short 
itf  constltutln;;  authorltT'  In  writing  to  sell 
the  U'ases.  The  name  of  Evana  does  not  ap- 
j>w»r,  the  price  at  which  they  might  sell  is  not 
shown,  and  there  is  nothing  whatever  in- 
dicating that  they  were  authorized  to  sell 
the  leases,  or  what,  if  any,  authority  they 
had,  or  the  purpose  of  the  plat  and  the  writ- 
ius  thereon.  No  one  could  tell  from  reading 
this  page  of  the  plat  book  the  purpose  there- 
of or  why  it  was  in  the  possession  of  E)vans. 
If  Evans  had  placed  the  plat  book  before 
Franklin,  naturally  the  first  inquiry  Frank- 
lin would  have  made  would  have  been  what 
authority  Evans  had,  and  the  answer  would 
necessarily  have  been  in  parol.  Not  only 
does  this  plat  and  the  writing  thereon  fail 
to  contain  the  essential  terms  of  a  contract 
expressed  with  such  a  degree  of  certainty 
that  it  might  be  understood  without  recourse 
to  parol  evidence  to  show  the  intention  of  tSSS 
parties,  but  it  fails  to  contain  any  of  the  es- 
sential elements  of  a  contract,  and  does  not 
contain,  within  itself,  any  statement  where- 
by authorit}'  to  sell  the  leases  might  be  In- 
ferred. In  fact,  there  is  nothing  therein 
showing  that  the  authority  to  do  anything  is 
conferred  upon  Evans  by  any  one. 

The  delivery  of  the  leases,  unassigned,  and 
the  abstracts  to  Evans  by  Woodworth,  did 
not  supply  the  authority  In  writing  lacking, 
and  was  not  equivalent  to  written  authority 
required  by  the  statute  of  frauds.  The  leases 
could  not  be  assigned  by  mere  delivery,  and 
under  our  recording  ^stem  the  mere  pos- 
session of  the  leases  is  of  no  practical  im- 
portance or  advantage  to  either  Woodworth 
or  FrankUn.  These  leases  could  have  been 
assigned  and  all  the  rights  of  the  lessee 
thereunder  transferred  without  the  delivery 
of  the  original  leases,  and,  if  necessary,  re- 
sort had  to  the  public  records  to  ascertain 
the  terms  thereof.  The  dellvei-y  of  said  leases 
to  Franklin  by  Evans  did  not  aid  Franklin 
in  any  way.  He  is  in  no  better  position  with 
the  leases  In  his  possession  than  though  he 
had  never  seen  them.  To  hold  that  the  leases 
could  b»  transferred  by  mere  delivery,  as  ne- 
gotiable instruments,  would  nullify  the  stat- 
ute of  frauds,  and  open  the  doors  to  admit 
the  very  evil  sought  to  be  prevented  thereby. 

It  Is  urged  by  the  defendant  in  error  that 
the  terms  of  the  "tinless  leases"  involved  are 
sudi  that  the  time  is  not  fixed  for  a  definlfe 
period  beyond  one  year  for  the  performance 
of  the  contractual  rights  between  the  par- 
ties, and  are  therefore  not  within  the  statute 
of  frauds,  and  in  support  of  this  contention 
be  cites  McPherson  v.  Cox,  6  Otto  (96  U.  S.) 
404,  24  L.  Ed.  746;  Walker  v.  Johnson,  6 
Otto  (06  U.  S.)  424,  24  li.  Ed.  834;  and  Ward 
V.  Hasbronck,  169  N.  Y.  407,  62  N.  B.  434. 
Xhe  contracts  Involved  in  the  cases  of  Mc- 


Pherson T.  Cox  and  Walker  r.  Johnson  did 
not  pertain  to  an  interest  in,  or  lease  upon, 
real  estate,  and  the  case  of  Ward  v.  Has- 
brouck  involved  an  agreement  for  the  leas- 
ing of  premises  for  a  term  of  four  months, 
with  an  option  for  an  extension  not  exceed- 
ing three  years.  We  fail  to  see  that  these 
cases  are  authority  for  the  position  taken. 

[5]  This  court  has  held  that  the  first  sub- 
division of  section  941,  Rev.  Laws  1910,  pro- 
viding that  "an  agreement  that,  by  its  terms, 
is  not  to  be  performed  within  a  year  from  the 
making  thereof"  applies  only  to  agreements 
other  than  those  relating  to  land  and  that 
subdivision  5  of  said  section  governs  with 
reference  to  agreements  concerning  real  es- 
tate. Sullivan  V.  Bryant,  40  Okl.  80, 136  Pac. 
412,  49  li.  B.  A.  (N.  S.)  819;  GoUlns-Dettz- 
Morris  Co.  y.  IXk  City  Mercantile  Co.,  48 
Okl.  485,  150  Pac-  457. 

[I]  Having  arrived  at  the  conclusion  that 
the  contract  entered  into  between  E.  B. 
Evans  and  Franklin  was  invalid  because 
the  authority  of  Evans  was  not  In  writing, 
it  becomes  necessary  to  determine  whether 
or  not  there  has  been  part  performance  on 
the  part  of  Franklin  sufficient  to  take  the 
contract  out  of  the  statute  of  frauds,  and, 
considering  this  question,  it  must  be  bom  in 
mind  that  BVanklin  did  not  pay  the  Incon- 
sideratlon  or  any  part  thereof ;  that  be  took 
possession  after  Woodworth  had  repudiated 
the  contract  made  by  Evans,  his  alleged 
agent,  and  after  he  had  sold  the  leases  to 
Heenan,  and  that  these  facts  were  known  to 
Fran^Un  at  the  time  he  took  possession,  and 
that  he  took  possession  without  the  consent 
of  either  Woodworth  or  Heenan.  The  rule 
in  this  jurisdiction  is  clearly  announced  in 
Levy  v.  Yarbrough  et  aL,  41  Okl.  16,  136 
Pac.  1120,  the  second  syllabns  reading  as 
follows: 

"A  parol  agreement  for  the  sale  of  lands  will 
be  enforced  by  the  courts  where  the  vendee 
has  paid  the  purchase  price,  and  taken  posses- 
sion, in  good  faith,  of  the  premises  with  the 
knowledge  and  consent  of  the  owner,  and  has 
made  permanent  improvements  thereon. 

"(a)  But  the  mere  acceptance  of  the  pur- 
chase price  under  an  oral  contract  is  not  of 
itself  sufficient  to  take  the  sale  out  of  the 
statute  of  frauds. 

"(b)  Nor  will  the  fact  that  the  owner  orders 
an  abstract  of  the  property  to  be  made  take 
such  case  out  of  the  statute."  ^ 

In  the  body  of  the  opinion  it  is  said: 

"The  courts  will  enforce  a  parol  agreement 
for  the  sale  of  lands,  where  the  vendee  has 
paid  the  purchase  price,  and  taken  possession, 
in  good  faith,  of  the  premises,  with  the  knowl- 
edge and  consent  of  the  owner,  and  has  made 
permanent  improvements  thereon.  Harris  et 
uz.  V.  Arthnr,  36  Okl.  33,  127  Pac.  695;  Sath- 
erland  v.  Tafaitor,  17  Okl.  427,  87  Pac.  900. 
But  the  mere  acceptance  of  the  purchase  price 
is  not  of  itself  sufficient.  Ealsell  v.  Renfrow, 
14  Okl.  674,  78  Pac.  118,  2  Ann.  Cas.  286; 
Bowe  V.  Henderson,  4  Ind.  T.  697,  76  &  W. 
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2SO;   Giveni  t.  Culder,  2  Desaus.  (S.  G.)  172, 
2  Am.  Dec.  686;    Cooper  t.  Tbomason,  30  Or. 
161,  45  Pac.  296;   Qoddard  t.  Donaba,  42  Kan. 
754,  22  Pac.  708;  20  C^c.  297,  and  note  23." 

In  Halsell  y.  Benfrow,  supra,  and  Suther- 
land V.  Talntor,  17  Okl.  427,  87  Pac.  900,  It 
was  held  that  the  court  would  enforce  a  pa- 
rol agreement  for  the  sale  of  real  estate 
when  the  vendee  had  paid  the  consideration 
and  taken  iMssession  in  good  faith,  with  the 
knowledge  and  consent  of  the  vendor,  and 
made  permanent  Improvements  thereon. 
Collins  V.  Lackey,  31  OkL  776,  123  PaC.  1118, 
40  L.  K.  A.  (N.  S.)  883,  Ann.  Gas.  1913B,  507. 
The  case  of  Gault  Lumber  Co.  v.  Pyles,  19 
Okl.  445,  92  Pac.  175,  is  very  similar  to  the 
case  at  bar,  and  there  the  conrt  said: 

"Nor  do  we  tbink  the  defendant  showed  such 
equity  ais  would  entitle  it  to  a  specific  per- 
formance of  the  contract.  It  never  went  into 
possession  of  the  lot  or  expended  any  money 
o^  labor  upon  it  in  the  way  of  improvements 
until  after  the  Pyles  deed  had  been  refused,  the 
defect  in  the  title  discovered,  and  the  refusal 
of  Pyles  to  carry  out  the  contract  was  made 
known  to  it.  The  Company  was  not  misled 
or  deceived  to  its  detriment,  but  went  onto  the 
lot  with  its  eyes  open  and  the  obstacles  all 
apparent.  The  possession  and  part  payment 
wliich  will  take  a  case  out  of  the  statute  of 
frauds  must  be  a  possession  authorized  by  the 
owners  of  the  property,  and  must  have  been 
taken  in  good  faith,  and  not  fraudulently  ob- 
tained. Mo  right  in  equity  can  be  founded  updta 
a  ^espass  or  unauthorized  possession.  Eber- 
vilie  V.  Leadville  Mining  &  D.  Co.  (Colo.)  64 
Pac.  200;  McKinnon  v.  Niion  (Ala.)  29  So. 
690;   CockreU  v.  Mclntyre  (Mo.)  S.  W.  648. 

"The  case  made  by  the  defendant  falls  with- 
in the  law  as  stated  by  this  court  in  the  cases 
of  Fox  V.  Easter,  10  Okl.  527,  62  Pac.  283; 
Halsell  V.  Henfrow  et  al.,  14  Okl.  674,  78  Pac. 
118;   Id.,  202  U.  S.  287." 

[7, »]  In  Poland  v.  O'Conner,  1  Neb.  50,  93 
Am.  Dec.  327,  it  was  held  that  the  acts  of 
taking  possession  after  the  vendor  had  dis- 
approved a  parol  contract  for  the  sale  of 
land  made  by  his  imaathorized  agent  were 
without  warrant,  and  would  not  take  the 
contract  out  of  the  statute  of  frauds,  and 
in  Bonlder  Valley  Ditch  Mining  &  Milling 
Co.  V.  Farnham,  12  Mont.  1,  29  Pac.  277,  It 
was  held  that  possession  under  an  alleged 
parol  contract  of  sale  with  knowledge  that 
the  owner  denied  the  contract  and  refused 
to  convey  the  land,  is  of  no  avail  as  an  act 
of  part  performance,  neither  ia  a  scrambling 
and  litigious  possession  sufficient.  Purcell 
v.  Coleman,  4  Wall.  613,  18  L.  Ed.  435. 

We  are  convinced  that  the  acts  of  Franklin 
In  taking  possession  of  the  land  under  said 
leases  after  he  knew  that  Woodworth  de- 
nied the  authority  of  Evans  to  sell  the  leas- 
es and  had  repudiated  the  contract  entered 
into  by  Evans,  and  had  sold  and  assigned 
the  lenses  to  Heenan,  will  avail  him  nothing, 
and  will  not  take  the  contract  out  of  the 
Matnte  of  frauds. 
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It  seems  to  be  w^  settled  that  relief 
against  the  statute  of  frauds  Is  granted 
through  the  application  of  the  doctrine  of  an 
equitable  estoppel  and  in  most  cases  fraud 
enters  into  the  transaction,  and  because 
thereof  the  necessary  written  evideiwe  of  an 
agreement  was  lacking.  The  courts  will  not 
permit  the  defense  of  the  statute  of  frauds 
where  by  so  doing  the  statute  becomes  an  in- 
strument for  perpetrating  a  fraud,  but  we 
cannot  see  that  a  fraud  had  been  perpetrat- 
ed upon  Franklin  in  this  case,  or  that  the 
facts  are  such  as  to  work  an  equitable  es- 
toppel in  his  favor.  He  had  never  paid  any 
of  the  consideration,  and  had  not  taken  pos- 
session or  expended  any  sum  whatever  for 
improvements  or  development  until  after  he 
had  been  notified  that  Woodworth  had  de- 
clined to  recognize  the  contract  entered  into 
by  Evans,  and  had  sold  and  assigned  the 
leases  to  Heenan.  Franklin  had  sufTered  no 
injury  at  the  time  he  took  possession,  and 
under  his  own  testimony  could  not  have  gone 
into  possession  in  good  faith  under  the  con- 
tract, and  with  the  belief  that  the  terms 
thereof  would  be  carried  out,  but  bis  evi- 
dent intention  in  taking  possession  was  to 
seek  an  advantage  in  the  suit  which  he  had 
already  instructed  his  attorney  to  institute. 

We  have  proceeded  under  the  assumption 
that  Woodworth  authorized  B.  "E.  Evans  and 
II  D.  Evans  to  actually  sell  the  leases,  and 
have  found  that,  under  that  assumption,  such 
authority  .was  Invalid  because  not  in  writing, 
but  we  are  convinced  that  the  Judgment  of 
the  trial  court  Is  clearly  against  the  weight 
of  the  evidence,  in  that  the  record  shows 
that  the  only  authority  conferred  upon  B. 
E.-and  L.  D.  Evans  by  Woodworth  was  to 
procure  a  purchaser.  It  is  clear  that  Evans 
understood,  that  his  authority  was  limited 
to  that  purpose,  for  he  testified  that  he  was 
not  authorized  to  receive  the  consideration. 
If  he  had  authority  to  sell,  he  would  have 
been  authorized  to  receive  the  purchase  price. 
Franklin  evidently  did  not  think  that  Evans 
had  authority  to  sell,  else  he  would  have  pro- 
cured assignments  from  him.  Instead  of  pre- 
paring assignments  for  Woodworth's  execu- 
tion, and  of  course  Woodworth  did  not  un- 
derstand that  Evans  was  authorized  to  do 
more  than  ^procure  a  purchaser.  No  doubt 
the  purpose  of  Evans  in  requesting  Franklin 
to  execute  the  contract  was  not  to  bind 
Woodworth  to  sell,  but  to  show  that  he  had 
procured  a  purchaser  ready,  able,  and  will- 
ing to  purchase,  and  thereby  entitle  himself 
to  a  commission  for  the  sale  of  the  leases. 

Having  determined  that  the  contract  en- 
tered Into  between  E.  El.  Evans  and  Frank- 
lin was  invalid  under  the  statute  of  frauds, 
because  the  authority  of  Evans  was  not  in 
writing,  and  that  E.  E..  Evans  and  L.  D.  Bv- 
aus  were  unauthorized  to  bind  Woodworth 
by  said  contract,  and  that  the  acts  of  Frank* 
lin  in  taking  possession  of  the  property  cov- 


Digitized  by 


Google 


462 


204  PACIFIC  KEPORTBB 


(Okl. 


ered  by  said  Irases  under  the  facts  disclosed 
were  InsufiSdent  to  tate  the  contract  out  of 
the  statute  of  frauds,  it  becomes  unneces- 
sary to  consider  the  third  inquiry  supra  and 
the  other  objections  urged  to  the  validity  of 
the  contract. 

Tho  judgment  of  the  trial  court  Is  revers- 
ed, and  the  cause  remanded  for  farther  pro- 
ceedings consistent  with  the  views  berein 
expressed. 

All  the  Justices  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Having  carefully  consid- 
ered the  petition  of  the  defendant  in  error 
for  a  rehearing  In  this  cause,  we  are  satis'- 
fled  that  the  former  opinion  herein  Is  correct, 
and  the  petition  for  rehearing  is  therefore' 
denied.  However,  we  are  of  the  opinion  that 
said  cause  should  be  remanded,  with  direc- 
tions to  the  trial  court  to  enter  Judgment  in 
favor  of  the  plaintiffs  in  error  and  against 
said  defendant  in  error,  canceling  the  con- 
tract between  B.  E.  ETvans  and  the  defend- 
ant, in  error,  and  that  a  proper  accounting 
be  had  between  the  parties  hereto,  and  Judg- 
ment rendered  in  favor  of  the  plaintiffs  In 
error  and  against  the  defendant  in  error  for 
the  sum  or  sums  of  money  received  by  the  de- 
fendant In  error  from  the  sale  of  oil  or  gas 
from  the  premises  Involved,  less  the  actual 
necessary  expenses  by  him  Incurred  In  pro- 
ducing and  marketing  said  oil  or  gas,  and 
less  the  fair  and  reasonable  value  of  any 
equipment  necessary  to  remain  in  or  abont 
the  wells  on  said  premises.  And  It  Is  so  or^ 
dered. 


BENNETT  v.  STATE.     (No.  A-3776.) 

(Crimioal  Court  of  Appeals  of  Oldaboma. 
Feb.  21,  1922.) 

fSyllabus  hy  the  Court.) 

1.  False  pretenses  <8=>3 1— Information  under 
"bad  check"  statute  need  not  charge  defraud- 
ed person  relied  on  false  representations. 

In  an  ioformation  based  on  chapter  72, 
Sess.  Laws  1913,  sometimeB  known  as  the 
"bad  check"  statote,  it  is  not  necessary  to 
charfce  in  specific  terms  that  the  person  de- 
frauded relied  on  the  falae  representations 
made. 

2.  False  Pretense*  «=>38,  52— In  proseoution 
under  "bad  cbaok"  statute,  additional  ele- 
ments of  false  pretenses  immaterial. 

The  InstmctionB  given  relating  to  the  de- 
ments of  the  offense  heli  sufficient. 

S.  Criminal  law  «=>37l( I)— Evidence  that  may 
Indicate  commission  of  other  like  offenses  Is 
admissible  to  show  guilty  Intent. 
Evidence  that  may  indicate  the  commission 

of  other  like  offenses  is  not  inadmissible  where 


it  relates  to  acts,  conduct,  or  dedarations  of 
the  accused  which  tend  to  show  a  guilt;  intent 
to  perpetrate  the.  particular  offense  charged. 

(Additional  SyUabut  ly  Editorial  Stajf.) 

4.  Criminal  law  «=9l  144(5)  —  Pmsumad  that 
regular  Judge  was  tfisquallfled,  and  that  •{••- 
clal  Judge  was  agreed  upon  by  parties  in  ab- 
sence of  objection. 
Although  the  record  does  not  so  show,  it  is 
fair  to  presume  that  the  regular  judge  was  dis- 
qualified, and  that  the  parties  agreed  that  the 
Judge   who  presided  should  sit   as   a   special 
Judge,  and  that  otherwise  an  objection  would 
have  been  interposed  at  the  time. 

Appeal  from  District  Court,  Llncolii 
CJounty;  O.  M.  Feuquay,  Judge. 

H.  I/.  Bennett  was  convicted  of  violating 
the  "bogus  check  statute"  (chapter  72,  Ses- 
sion Laws  1913),  and  sentenced  to  serve  one 
year  in  the  state  penitentiary,  and  be  ap- 
peals.   Affirmed. 

Jarrett  &  Speakman,  of  Chandler,  for 
plaintiff  In  error. 

S.  P.  Preellng,  Atty.  Gen.,  and  W.  a 
Ball,  Asst  Atty.  Gen.,  for  the  State. 

BESSEY,  J.  H.  L.  Bennett,  plaintiff  In 
error,  in  this  opinion  referred  to  as  the  de- 
fendant, was  by  information  filed  in  the  dis- 
trict court  of  Lincoln  county,  November  29, 
1919,  charged  as  follows: 

"That  H.  L.  Bennett  *  *  *  did  then  and 
there  willfully,  unlawfully,  knowingly,  and  felo- 
niously, and  with  the  intent  to  cheat  and  de- 
fraud one  H.  E.  Inman  by  means  of  a  false  in- 
strument in  writing,  to  wit,  a  check,  which 
check  is  in  words  and  figures  as  follows,  to  wit: 
"Depew,  Okl.,  May  2,  1919.  The  First  State 
Bank.  Pay  to  H.  E.  Inman,  or  order,  $1S.OO, 
fifteen  and  no/100  dollars.  H.  L.  Bennett'— 
offer  and  pass  the  said  bogus  check  to  the  said 
H.  E.  Inman  and  represent  to  the  said  H.  E. 
Inman  that  he,  the  said  H.  L.  Bennett,  had 
sufficient  money  in  the  First  State  Bank  of 
Depew,  Okl.,  with  which  to  pay  said  check, 
and  by  means  and  aid  of  said  representations 
and  pretenses,  which  were  then  and  there  falae, 
the  said  H.  L.  Bennett  did  then  and  there  will- 
fully, unlawfully,  knowingly,  and  feloniously 
and  designedly,  and  with  intent  to  cheat  and 
defraud  the  said  H.  E.  Inman,  obtain  from  the 
said  H.  E.  Inman  the  following  described  prop- 
erty, to  wit:  One  size  12  Elgin  watdi,  move- 
ment No.  21575315.  in  a  ten-year  gold  filled 
case,  of  the  value  of  $15,  good  and  lawful  mon- 
ey of  the  United  States — ^whereas  in  truth  and 
in  fact  all  of  said  representations  and  pretens- 
es were  false  and  untrue,  and  the  said  H.  L. 
Bennett  then  and  there  well  knew  that  the 
same  were  false  and  untrue,  and  the  same  were 
made  by  him,  the  said  H.  L.  Bennett,  to  the 
said  H.  E.  Inman  with  the  intent  to  cheat  and 
defraud  the  said  H.  E.  Inman,  as  aforesaid." 

The  statute  tinder  which  Otia  informatlOD 
was  drawn  Is  chapter  72,  Seaslon  Laws  at 
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1918,  often  designated  the  "bad  cbeck  stat^ 
ute,"  whicb  reads  as  follows: 

"Bvery  person  who,  with  intent  to  cheat 
and  defraud,  shall  obtain,  or  attempt  to  obtain, 
from  an7  other  person  or  persons,  any  money, 
property,  or  valuable  thing,  by  means  or  by 
use  of  any  tiick  or  deception,  or  false  or  fraud- 
ulent representation,  or  statement  or  pretense, 
or  by  any  other  means  or  instrument  or  device, 
commonly  called  the  'confidence  game,'  or  by 
means  or  by  use  of  any  false  or  bogus  check 
or  by  any  other  written  •  or  printed  or  en- 
graved inBtrument  or  spurious  coin  or  metal, 
shall  be  deemed  guilty  of  a  felony,  and,  upon 
conviction,  be  punished  by  imprisonment  in 
the  penitentiary  for  a  term  not  exceeding  seven 
years." 

The  testimony  shows  that  the  defendant, 
about  the  1st  of  May,  1919,  contemplated 
making  a  trip  to  his  former  home  In  Ken- 
tndiy;  that  on  the  2d  day  of  May,  1919, 
after  banking  hours,  he  went  to  the  Jewelry 
store  of  H.  E.  Inman  in  Stroud,  OkL,  and 
purchased  a  watch  from  Mr.  Inman,  in  pay- 
ment for  which  he  gave  Mr.  Inman  a  check 
IMyable  to  his  order,  drawn  on  the  IiHrst 
State  Bank  bf  Depew,  in  tlie  amount  of  $15; 
that  night  the  defendant  started  on  his  trip 
to  Eentncky;  that  at  that  time  and  for  a 
period  of  two  months  or  more  prior  to  that 
time  the  defendant  had  no  deposit  In  this  t>ank 
at  Depew ;  and  that  the  Depew  bank  refused 
payment  of  the  check  for  that  reason.  From 
the  testlm<my  of  Jim  West,  cashier  of  the 
bank,  and  the  testimony  of  A.  I^.  Feusbay 
and  6.  Ammerman,  merchants  of  Stroud, 
witnesses  for  the  state,  and  from  the  testi- 
mony of  the  defendant  and  of  W.  B.  Ben- 
nett, his  father,.  It  appears  that  the  defend- 
ant at  this  time  and  shortly  prior  to  this 
time  liad  given  a  number  of  other  checks, 
payable  to  various  persons,  drawn  on  banks 
in  which  be  had  no  funds. 

This  case  was,  without  objections,  tried 
before  Hon.  O.  M.  Feuquay,  as  special  Judge. 

The  defendant  in  his  brief  urges  the  fol- 
lowing assignments  of  error: 

(1)  That  the  acts  and  proceedings  of  the 
special  Judge  are  void  because  the  record 
does  not  disclose  that  the  regular  district 
Judge  was  disqualified,  nor  that  the  special 
Judge  was  selected  as  provided  by  law  or 
that  he  was  qualified. 

(2)  That  the  information  Is  insufilclent,  in 
that  it  does  not  allege  that  Inman,  the  pay- 
ee of  the  check,  relied  upon  the  representa- 
tions of  the  defendant 

(3)  That  the  evidence  la  insufficient  to 
support  the  verdict. 

(4)  Error  of  the  court  in  instructing  the 
Jury,  as  given  in  instruction  No.  6. 

(6)  Error  of  flie  court  in  refusing  to  give 
defendant's  requested  instruction  No.  1. 

(6)  Introduction  of  alleged  incompetent 
testimony,  over  the  objections  of  Qie  de- 
fendant. 

[4]  It  does  not  affirmatively  appear  in  the 
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record  that  the  regular  presiding  Judge  of 
the  district  court  was  disqualified  to  try  this 
case,  nor  does  It  appear,  except  by  implica- 
tion, that  the  special  Judge  was  selected 
pursuant  to  agreement  of  parties.  In  the 
case  of  Kelly  v.  Boetzel,  64  Okl.  36,  165 
Pac.  1150,  It  was  said: 

"The  office  of  a  judge  pro  tempore  is  thus 
recognized  by  both  the  Constitution  and  the 
statutes  of  this  state,  and  when  the  parties  be- 
low consented  that  Hon.  John  F.  Gurran  should 
sit  as  special  judge  upon  the  trial  of  this  cause, 
and  he  did  in  fact  preside  during  the  trial 
thereof,  he  became  a  de  facto  judge,  and,  no 
objection  having  been  made  thereto  at  or  dur- 
ing the  trial,  his  authority  cannot  be  questioned 
for  the  first  time  in  this  court.  [Overruling 
Apple  V.  Ellis,  50  Okl.  80,  150  Pac.  1057.] 

"Litigants  should  not  be  permitted  to  try  a 
case  without  objection  before  a  special  judge, 
taking  chances  upon  the  outcome  of  the  trial, 
with  the  intention  of  availing  themselves  of 
the  benefits  incident  to  a  favorable  result,  and 
at  the  same  time  be  accorded  the  right  to  ques- 
tion the  validity  of  such  proceedings  should 
an  adverse  verdict  be  rendered." 

It  is  fair  to  iweeume  that  the  r^;ular 
judge  was  disqualified,  and  that  the  parties 
agreed  that  Hon.  O.  M.  Feuquay  should  sit 
as  special  Judge;  otherwise  an  objection 
would  have  been  interposed  at  the  time. 
Without  further  discussion  or  the  citation  of 
additional  authorities,  we  think  that  the 
doctrine  as  announced  In  fbe  case  of  Kelly 
V.  Roetzel,  supra,  is  sound  and  is  applicable 
to  the  situation  here  involved. 

[1]  It  is  next  urged  that  the  information 
is  insufficient,  because  It  does  not  allege  that 
Inman  relied  upon  the  representations  made. 
A  careful  reading  of  the  statute  above  quot- 
ed discloses  that  such  an  allegation  is  nn- 
necessary  to  constitute  the  offense  here 
sought  to  be  charged.  A  mere  attempt  to 
defraud  is  sufficient  under  this  statute. 
Here  the  averments  were  that  the  defendant 
actually  obtained  from  another  money  or 
ptopeirty  by  means  of  a  bogus  check,  con- 
stituting the  offense  under  this  statute. 
This  was  not  a  prosecution  for  obtaining 
money  or  property  by  false  pretenses,  as 
under  the  old  £Mgllsh  statutes,  where  it  was 
usually  necessary  to  allege  and  prove  that 
the  person  defrauded  relied  upon  the  repro- 
sentatlona  made.  Under  this  statute,  quot- 
ed above,  we  think  this  allegation  was  un- 
necessary. Douglas  v.  State,  15  Okl.  Cr. 
648,  179  Pac.  947;  Williams  v.  Territory,  13 
Aria.  27,  108  Pac.  243,  27  L  B.  A.  (N.  S.) 
1082. 

Our  statute  seems  to  bare  been  borrowed 
from  the  1901  Ooieral  Statutes  of  Arizona 
(Pen.  Code  1901,  |  489);  at  any  rate  the 
language  Is  identical.  In  the  Arizona  case 
it  was  held  that  obtaining  money  by  means 
of  a  check  upon  a  bank  in  which  the  drawer 
never  had  funds,  or  whicb  he  had  no  rea- 
son to   believe   would  honor  his  check,  la 
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within  the  statute  making  it  a  felony  to  ob- 
tain money  by  the  use  of  any  false  or  bogus 
check.  There  was  no  allegation  In  the  in- 
formation in  the  Douglas  Case,  which  was 
held  sufficient,  that  the  party  defrauded  re- 
lied upon  the  false  representations.  It  seems 
dear,  therefore,  that  the  allegations  in  the 
information  were  sufficient  to  constitute  the 
crime  as  outlined  by  our  statute,  and  that 
the  proof  supporting  the  same  is  sufficient 
[2]  Instruction  No.  6,  of  which  defendant 
complains  tn  his  brief.  Is  in  part  as  follows: 

"If  yoD  find  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  on  the  2d  day 
of  May,  mo,  in  this  county  and  state,  the  de- 
fendant, H.  Ll  Bennett,  with  the  intent  to  cheat 
and  defraud  one  H.  K.  Inman,  by  means  of  a 
false  instrument  in  writing,  a  worthless  and 
bogus  check,  as  alleged  in  the  information  in 
this  case,  heretofore  read  to  yon,  obtained 
from  the  said  H.  E.  Inman  a  size  12  Elgin 
watch,  of  the  value  of  $15,  and  that  the  said 
defendant  knew  at  the  time  he  gave  the  said 
H.  B.  Inman  the  said  check  that  it  was  a  worth- 
less and  a.  bogus  check,  and  that  he  gave  said 
check  with  the  intention  of  cheating  and  de- 
frauding the  said  H.  B.  Inman,  your  verdict 
should  be  that  be  is  guilty  as  charged  in  the  in- 
formation." 

For  the  reasons  before  stated  we  think 
'  that  this  instruction  was  fair  to  the  defend- 
ant and  covered  the  essential  elements  of  the 
crime.  The  ofTeuse  charged  is  statutory,  and 
it  Is  not  incumbent  upon  the  state  to  prove 
any  additional  element  of  the  crime  com- 
monly knon-n  as  obtaining' money  by  means 
of  a  false  pretense  beyond  those  specifically 
stated  In  the  statute.  We  assume  that  one 
of  the  purposes  of  the  enactment  of  this 
statute  was  to  discourage  and  punish  "bad 
check  artists,"  and  to  cover  cases  where  a 
charge  of  the  crime  of  obtaining  money  by 
means  of  false  pretenses,  under  section 
2694,  R,  U  1910,  might  not  apply. 
Section  2694,  B.  L.  1910,  Is  as  follows: 

"Any  person  who,  with  Intent  to  cheat  or  de- 
fraud another,  designedly,  by  color  or  aid  of 
any  false  token  or  writing,  or  other  false  pre- 
tense, obtains  the  signature  of  any  person  to 
any  written  instrument,  or  obtains  from  any 
person  any  money  or  property,  is  punishable 
by  imprisonment  in  the  penitentiary  not  ex- 
ceeding three  years  or  in  the  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding 
three  times  the  value  of  the  money  or  property 
so  obtained,  or  by  both  such  fine  and  impris- 
onment." 

Defendant  Insists  that  if  the  Information 
stated  an  offense  at  all.  It  stated  an  ofTense 
under  both  statutes,  and  that  he  was  enti- 
tled to  have  his  offered  Instruction  No.  1 
given,  providing  for  the  lesser  penalty,  upon 
the  theory  that,  where  there  Is  any  doubt  as 
to  which  statute  applies,  the  question  should 
be  resolved  in  favor  of  the  defendant,  and 
that  he  should  be  given  the  benefit  of  the 
statute  providing  the  lesser  penalty,  citing 


Bowes  V.   State,  8  Okl.  Cr.  277,  127  Pac 
883,  wherein  it  was  held  that — 

"When  a  doubt  exists  as  to  whether  an  in- 
formation •  •  *  charged  a  felony  or  a  mis- 
demeanor, the  defendant  should  be  given  the 
benefit  of  the  doubt,  and  the  offense  charged 
should  be  held  to  be  a  misdemeanor." 

lA  the  Bowes  Case  the  defendant  was 
charged  with  inducing  a  witness  to  absent 
himself  from  the  Jurisdiction  of  the  court  to 
prevent  bis  testifying  In  a  criminal  prose- 
cution then  pending.  Section  2195,  Compiled 
Laws  1909,  makes  It  a  felony  to  prevent  or 
dissuade  a  person  who  has  been  duly  sum- 
moned as  a  witness  from  attending  court, 
pursuant  to  such  summons.  Section  22i3, 
Compiled  Laws  1909,  makes  it  a  misde- 
meanor for  any  i)er8on  to  maliciously,  by 
deceit  or  fraud,  or  by  use  of  threats,  mal- 
ice, or  violence,  prevent  the  attendance  of 
any  witness  in  any  action  or  proceeding. 
These  statutes  provide  for  the  punishment  in 
two  ways  of  what  might  be  the  same  of- 
fense, and  under  the  circumstances  of  the 
case  the  court- was  justified  in  making  the 
declaration  that,  where  there  was  any  doubt 
as  to  which  offense  was  charged,  the  de- 
fendant should  be  given  the  benefit  of  that 
doubt  It  seems  that  in  the  instant  case 
there  could  be  no  occasion  for  doubt  The 
defendant  and  his  couns^  and  the  court 
were  sufficiently  apprised  of  the  nature  of 
the  crime  charged,  and  that  it  came  within 
the  purview  of  the  1918  statute,  and  the 
court  committed  no  error,  therefore,  in  re- 
fusing the  instruction  requested  by  the  de- 
fendant In  our  opinion  the  defendant  was 
not  tried  under  section  2694,  R.  L.  1910,  and 
was  not  entitled  to  the  lesser  penalty  therein 
provided. 

[3]  liBstly,  the  defendant  urges  that  the 
court  erred  in  permitting  the  introduction  of 
testimony  tending  to  show  that  the  defend- 
ant, about  this  time,  had  obtained  money  by 
the  issuance  of  other  bad  checks.  Ordinarily 
other  offenses  may  not  be  shown  except 
where  they  tend  to  explain  or  throw  some 
light  on  the  offense  charged.  It  may  be  con- 
ceded that  it  would  be  no  crime  to  inno- 
cently or  Inadvertently  give  another  a 
worthless  check,  but  evidence  indicatlTe  of 
a  contrary  purpose  Is  admissible  showing 
acts,  conduct,  or  declarations  of  the  accused 
which  tend  to  establish  intention,  or  motive, 
notwitiistanding  the  fact  that  such  evidence 
may  disclose  a  different  or  separate  offense. 
Here  the  defendant  claimed  that  the  dieck 
was  negotiated  in  good  faith  and  in  a  le- 
gitimate manner.  Under  such  circumstances 
the  state  had  a  right  to  show,  if  it  could, 
that  it  was  not  done  In  good  faith,  but  that, 
on  the  contrary,  the  defendant  was  a  habit- 
ual bad  check  artist,  and  intended  to  prac- 
tice deceit  in  this  particular  instance.  Mont- 
gomery V.  State,  13  OkL  Or.  662,  166  Pac, 
446;  Bond  r.  State,  9  Okl.  Cr.  097,129  Pac 
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666 ;  Cftrter  v.  State,  6  Okl.  Cr.  233, 118  Pat 
264;  8  H.  O.  I/.  'XMmlnal  Law,"  $  197,  and 
cases  cited;  notes  to  People  v.  Mollneux  <N. 
Y.)  62  r*  R.  A.  193. 

Finding  no  prejudicial  error  in  this  rec- 
ord, the  judgment  of  the  trial  court  Is  af- 
firmed. 

DOYLE,  P.  J.,  concurs. 
MATSON,  J.,  not  participating. 


BAKER  V.  STATE.     (No.  A-3838.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
26.  1922.) 


Feb. 


(Syttalut  ly  Me  CfHtrt.)  ' 

Criminal  law  ^»I086(I3)— Where  record  con. 

taint  no  copy  of  the  Judgment,  the  Criminal 

Court  of  Appeals  acquires  no  jurisdiction. 

Where  an  appeal  is  taken  from  an  alleged 

jndgment  of  conviction,  and  the  transcript  of 

the  record  or  case-made  contains  no  copy  of 

the  judgment  of  the  trial  court,  this  court  does 

BOt  acquire  Jurisdiction  of  the  appeal,  and  such 

an  appeal  will  be  dismissed. 

Appeal  from  County  Court,  Ottawa  Coun- 
ty; C.  S.  Wortman,  Judge. 

W.  E.  Baker,  was  convicted  of  assault  and 
battery,  and  he  appeals.    Appeal  dismissed. 

Jesse  A.  Harp,  of  Miami,  for  plaintiff  in 
error. 

George  F.  Short,  Atty.  Gen.,  and  B.  E. 
Wood,  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  in  error,  W.  B. 
Baker,  was  convicted  on  a  charge  of  assault 
and  battery  tafllcted  on  the  perstw  of  one 
Velva  Jensen.  The  jury  failed  to  fix  the  pun- 
ishment To  reverse  the  conviction  an  ap- 
peal was  attempted  to  be  taken  by  filing  in 
this  court  on  August  17,  1920,  a  {letltion  in 
error  with  case-made  The  petition  recites 
that  plaintiff  in  error,  W.  R.  Baker,  appeals 
from  a  judgment  rendered  agaiAst  him  on  the 
1st  day  of  May,  1920,  by  the  county  court  in 
and  for  Ottawa  county,  sentencing  him  to  80 
days  In  the  county  jail.  No  brief  has  l>een 
filed,  and  there  has  been  no  appearance  in 
behalf  of  the  defendant  in  this  court 

An  examination  of  the  record  discloses 
that  the  case-made  contains  no  copy  of  the 
Judgment  referred  to  in  the  petition  in  error, 
and  does  not  contain  a  journal  entry  of  the 
Jadgmeiit  and  sentence  appealed  from.  By 
numerous  decisions  of  this  court  it  has  been 
held  that  when  an  appeal  is  taken  from  an 
alleged  judgment  of  conviction  and  the  trans- 
cript of  the  record  or  case-made  contains 
no  copy  of  the  Judgment  of  conviction,  such 
record  or  case-made  presents  no  question  to 


this  court  for  its  determination,  and  the  ap- 
peal will  be  dismissed  for  want  of  jurisdic- 
tion. Harjoe  v.  State,  14  Okl.  Cr.  187,  160 
Pac.  659;  Loyd  v.  State,  12  Okl.  Cr.  82,  151 
Pac.  1190;  Fowler  v.  State,  11  Okl.  Cr.  157, 
143  Pac.  658. 

The  case-made  contains  a  copy  of  the  ver- 
dict and  motion  for  new  trial.  Inasmuch  as 
the  case-made  does  not  contain  a  copy  of 
the  Judgment  of  the  trial  court,  we  are  of  the 
opinion  that  this  court  is  without  jurisdic- 
tion to  consider  the  appeal.  The  purported 
appeal  is  therefore  dismissed. 

MATSON  and  BESSEY,  JJ.,  concur. 


KIRK   V.   STATE.    (No.  A-3778.) 

(Criminal  C^nrt  of  Appeals  of  Oklahoma. 
Feb.  24,  1922.) 

fSvttalHu  by  the  Court.) 

Criminal  law  <&=3l079,  1081  —  No  jurisdiction 
of  appeal  on  merits  without  summons  In  er< 
ror  or  notioe  of  appeal. 
Where  appellant  within  the  time  allowed 
for  taking  an  appeal,  serve  no  notices  of  ap- 
peal upon  the  court  clerk  and  the  county  at- 
torney, as  provided  by  section  5992,  Rev.  Laws 
1910,  and  no  summons  in  error  was  issued  and 
served  upon  the  Attorney  General,  nor  any 
waiver  of  the  issuance  and  service  ever  made 
by  him  within  section  5907,  Rev.  Laws,  or  any 
general  appearance  entered  by  him,  the  Crim- 
inal Court  of  Appeals  has  no  jurisdiction  to  en- 
tertain the  apperJ  on  its  merits  and  wHl  dis* 
miss  it 

Appeal  from  District  CJourt,  Rogers  Coun- 
ty; C.  W.  Mason,  Judge. 

"WlHle  Kirk  was  convicted  of  bnrglary,  and 
he  appeals.    Appeal  dismissed. 

Anderson  &  Kelley,  of  Claremore,  for 
plaintiff  in  error. 

George  F.  Short,  Atty.  Gen.,  and  B.  E. 
Woods,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  This  is  an  attempted  ap- 
peal from  a  Judgment  of  the  district  court  of 
Rogers  county,  rendered  on  a  verdict  finding 
the  defendant,  Willie  Kirk,  guilty  of  bur- 
glary and  fixing  his  punishment  at  two  years 
in  the  penitentiary. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  no 
notices  of  appeal  were  served  on  the  county 
attorney  or  derk  of  the  court  and  no  sum- 
mons in  error  was  Issued  and  served  upon 
the  Attorney  General,  or  the  same  waived. 

An  examination  of  the  record  discloses 
that  the  motion  to  dismiss  is  well  taken.  In 
the  case  of  Burgess  v.  State,  17  Okl.  Cr.  — , 
197  Pac.  173,  this  court  held  that  where  ap- 
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pellant,  within  tbe  time  allowed  for  taking 
an  appeal,  served  no  noticea  of  appeal  upon 
tbe  court  clerk  or  county  attorney,  as  pro- 
vided by  section  S902,  Rer.  Laws,  and  no 
summons  In  error  was  issued  and  served  up- 
on tbe  Attorney  General,  nor  any  waiver  of 
tbe  Issuance  and  service  ever  made  by  bim 
within  section  5907,  Rev.  Laws,  or  any  gen- 
eral appearance  entered  by  him,  the  Criminal 
Court  of  Appeals  has  no  Jurisdiction  to  en- 
tertain the  appeal  on  its  merits  and  will 
dismiss  IL 

For  the  reasons  stated,  the  motion  of  the 
Attorney  General  to  dismiss  this  appeal  is 
sustained,  and  the  appeal  is  hereby  dis- 
missed. 

UATSON  and  BESSET.  JJ.,  concur. 


ROCHEL  et  al.  v.  STATE.    (No.  A-3709.) 

(Criminal  Court  <rf  Appeals  of  Oklahoma. 
Feb.  25.  1922.) 

(Bwllahut  b»   tk4  Court.) 

i.  Crininal    law   «=>8I4(I7)— WMra   pmrt  of 

evideaca   is   direct   aad   part  draiaistaatial, 

refaaiag    lastractioa   oa    cireaatataaUal    avi- 

deace  is  aot  •rrar. 

Where  part  of  the  evidence  ia  ifirect  and 

part  circnmstantial,  it  ia  not  error  to  refuse  to 

gire  an  instruction  on  drcumstantial  evidence. 

2.  Criaiiaal  law  «=>77S(3),  823(15)— lastrac- 
tioa OB  allM  aad  raasoaable  doabt  held  aot 
ailalaadlBg. 

Instmction  on  the  sabject  of  aliln  exam- 
ined, and  heU  not  andi  as  to  operate  in  a  re- 
versal of  the  judgment,  and  not  misleading 
when  coD!<idered  with  another  instroction  given. 

3.  RoMery  «=324( I)— Evideaca  kold  to  aastaia 
coBvietioa. 

Evidence  examined,  and  held  sufficient  to 
support  tbe  verdict  and  jadgment. 

.\ppeal  from  District  Court,  Bryan  Coun- 
ty;   George  S.  March,  Judge. 

John  Rochel,  Walter  Rochel,  and  Cecil 
Turnbull  were  convicted  of  tbe  crime  of  con- 
joint robbery,  and  each  sentenced  to  serve  a 
term  of  five  years'  imprisonment  in  the  state 
penitentiary,  and  each  appeals.    Allirmed. 

This  prosecution  was  instituted  by  infor- 
mation filed  in  the  district  court  of  Bryan 
county  by  the  county  attorney  thereof  un 
tbe  l&th  day  of  November,  191& 

Ihe  information  jointly  charged  John 
Rochel,  Walter  Rochel.  and  Cecil  TumbuU 
with  the  crime  of  conjoint  robbery  alleged 
to  have  been  committed  in  said  county  on  the 
27th  day  of  October,  1919.  The  person  al- 
leged to  have  been  robbed  was  Carl  Simmona. 
Tbe  trial  occurred  in  October.  1919,  and  re- 


sulted in  the  convictiiKi  of  all  of  said  de- 
fendants with  punishment  of  each  assessed  at 
five  years'  imprisonment  in  the  state  peni- 
tentiary at  McAlester. 

The  alleged  robbery  occurred  on  a  public 
highway  on  Sunday  the  27th  of  October,  1918, 
at  about  8  o'dodc  p.  m.  According  to  the 
state's  theory,  tbe  robbery  was  the  result  of 
a  conspiracy  entered  Into  between  these  de- 
fendants. Carl  Simmons,  the  youne  man 
robbed,  had  come  to  the  town  of  Achille  that 
afternoon  about  5  o'clock  on  the  train  from 
Denlson,  Tex.  He  testified  that  his  intention 
was  to  make  a  visit  to  some  friends  at  the 
town  of  Tuba,  a  village  about  10  or  11  miles 
east  of  Achille;  that  he  made  ln«iulry  to  pro- 
cure a  servioe  car  for  that  purpose,  and  was 
introduced  to  Walter  Rochel,  who  was  at 
that  time  running  a  Ford  car  in  public  serv- 
ice at  the  town  of  Achille.  Simmona  testilled 
that  Rochel  waiited  to  charge  him  more  than 
he  was  willing  to  pay  to  make  the  trip,  at 
first  asking  him  fl5  and  thereafter  claiming 
that  be  (Rochel)  had  received  a  tdepboae 
communication  from  BomeboAj  close  to  -tlie 
town  of  Tuba,  and  that  he  would  make  the 
trip  for  97.50.  The  testimony  showed,  how- 
ever, that  the  telephone  line  between  Achille 
and  Tuba  was  not  In  working  order  that 
day,  and  that  no  phone  calls  had  come  in 
over  it.  After  Simm<ms  and  Walter  Rochel 
had  failed  to  reach  an  agreement  between 
them  as  to  the  taxi  fare  to  be  charged  Sim- 
mons, and  after  some  conversation  between 
them  Walter  Rochel  wanted  Simmona  to  go 
out  and  see  some  girls  with  him,  and  when 
Simmons  refused  he  aaked  Simmons  to  take  a 
ride  with  him.  whi(4i  Simmcms  consented  to 
do.  It  was  then  about  7:30  in  the  evening, 
and,  according  to  Simmona,  he  and  Walter 
Uochel  got  Into  Rochel's  car  and  started  to 
take  a  ride  In  an  eaaterly  direction  from  tbe 
town  of  Achille.  It  had  drlxtled  rain  that  day, 
and  the  roads  were  muddy  and  slippery.  Sim- 
mons testified  that  the  car  was  going  along 
nicely  until  they  had  got  about  a  quartor  of 
a  mile  east  ot  AchUle  whoi  Walter  Roefari 
commenced  dKAing  tbe  feed  of  the  gas 
to  the  engine,  and  tbe  car  then  began  to  miaa 
fire  and  pop;  that  when  they  got  about  a 
tialf  mile  from  town  where  th^«  was  a  place 
in  the  road  they  could  turn  around,  instead 
of  turning  around,  Walter  Rochd  turned  on 
a  public  highway  leading  to  tbe  aonth ;  that 
the  car  waa  then  going  2^  or  3  miles  an 
hour;  that  they  drove  south  on  thia  road 
isuO  or  400  yards,  whoi  two  men  aK>eared  In 
front  of  than  with  their  faces  partially 
masked  with  bandkachiefs;  that  Walter  Ro- 
ch^  drove  the  car  up  to  these  two  men  and 
stopped;  that  they  had  not  been  ordered  to 
stop  at  that  time;  that  as  soon  as  the  car 
stopped  one  of  the  men  threw  a  pistol  down 
on  them,  and  said,  'TThrow  up  your  faanda." 
Thereupon  Simmons  teetifled  that  be  got  out 
of   the  car  with  tala  handa  up,  and  that 


^s>For  other  gum  see  uma  topic  and  KET-NUMBKK  la  all  Ker-MaailMred  Disesti  and  Ud« 
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Walter  Rocbel  followed  him  out  of  the  car, 
but  did  not  put  his  hands  up  until  after  he 
got  out  of  the  car;  that  the  person  who 
held  the  pistol  on  him  was  Cecil  Tumbull, 
and  that  the  other  person  In  the  road  was 
John  Rochel ;  that  John  Rochel  searched  the 
witness  Simmons  and  took  from  his  person  at 
that  time  a  sum  approximately  $20  in  silver 
and  currency,  also  a  gold  watch  and  chain  and 
a  fountain  pen ;  that  they  searched  a  couple 
of  the  pockets  in  the  clothing  of  Walter  Ro- 
chel, and  then  told  them,  "Get  in  that  car 
and  go  on  to  Durant,  yon  s of  b's." 

That  they  then  drove  south  a  little  ways 
and  turned  around  and  started  back  to 
Achille,  and  on  the  way  back  Walter  Rochel 
said:  "That  was  a  bell  of  a  come-off,  wasn't 
itv"  And  afterwards,  when  they  had  gotten 
pretty  close  to  the  town  of  Adiille,  Walter 
Kochel  said:  "Now,  you  wait  I  will  get  the 
law.  I  know  them  and  you  don't"  That 
thereafter  the  witness  got  out  of  Rochel's 
car  in  the  town  of  Achille,  and  that  Walter 
liodiel  drove  around  and  put  his  car  up. 
The  witness  then  reported  the  robbery  to 
the  offlc«:8,  and  immediately  swore  out  war- 
rants of  arrest  against  each  of  these  defend- 
antSL  That  after  Walter  Rochel  had  gone 
away  with  the  car  he  (Rodiel)  came  beck  to 
town,  and  went  into  the  telephone  oiHce.  That 
shortly  thereafter  he  saw  both  John  Rochel 
and  Cedl  Tumbull  at  different  times  go  into 
the  telq>bone  otHce.  This  was  about  80  min- 
utes after  they  had  returned  to  town. 
Thereafter,  while  witness  was  in  the  drug 
store  of  the  town  talking  to  the  officers,  John 
Rochel  came  In,  and  wltneea  said,  "thore  is 
the  fellow  that  went  through  my  pockets," 
and  John  Rochel  replied,  "You  are  a  lying 

s of  b .'•     Witness- further  testified 

that  after  the  examining  trial  in  the  town 
of  Achille  Walter  Rochel  said  to  him:  "You 

8 of  b— — ,  we  will  get  ypu  after  the 

trial" 

On  cross-examination,  as  to  the  identity 
of  Cecil  Tnrnbull,  the  witness  testiUed  that 
he  had  seen  Cecil  Tumbull  sitting  in  front  of 
a  store  in  the  town  that  afternoon ;  that  he 
was  not  positive  that  be  could  identify  Cecil 
Tumbull;  that  he  had  seen  Cecil  Tumbull 
with  Walter  and  John  Rochel  that  afternoon 
when  he  first  came  to  town,  and  that  he 
Judged  it  to  be  Cecil  T'umbull  firom  his  siee; 
that  the  motor  of  the  car  was  left  running 
when  they  got  out  at  the  time  of  the  robbery 
and  that  the  parties  who  did  the  robbing 
were  up  pretty  close  to  them;  that  it  was  a 
dark  night,  and  the  only  light  at  the  scene 
of  the  robbery  came  from  the  headlights  in 
the  car. 

A.  M.  McPherson  testified,  in  substance: 
U'hat  he  was  a  deputy  sheriff  at  Achille.  That 
he  arrested  the  defendants  that  night  for  the 
robbery  of  Carl  Simmons;  that  Carl  Sim- 
mons accused  John  Rochel  of  being  the  man 
who  went  through  his  pockets,  and  that 
Rochel   said,   "Tou   are   a   lying   s of 


b ."     That   he   searched    the    defendant 

John  Rochel  immediately  after  his  arrest 
and  found  $4  or  $5  in  his  left-band  outside 
coat  pocket  (This  was  the  pocket  that  Sim- 
mons said  that  riochel  put  part  of  his  money 
in.)  That  when  Tumbull  was  arrested  Sim- 
mons said  he  looked  to  be  about  the  size  of 
the  man  that  was  with  Rochel,  but  he  could 
not  identify  him  positively;  that  when 
Walter  Rochel  was  arrested  he  said  that  he 
was  robbed  too;  that  they  had  got  his  wrist 
watch ;  that  he  had  the  strap  around  his 
wrist;  that  they  had  taken  his  watch  out 
of  it  and  thrown  the  strap  back  Into  the  car. 
But  the  witness  further  testified  that  after- 
wards Walter  Rochel  had  told  him  that  be 
had  left  his  watch  with  Miss  Carrie  Dobbins, 
the  oijerator  at  the  telephone  station;  that 
the  next  morning  after  the  robbery  the  wit- 
ness made  two  trips  out  to  tl^e  scene  of  the 
robbery ;  that  Mr.  Simmons  had  showed  him 
where  the  robbery  had  taken  place;  that  he 
found  some  tracks  "like  where  a  man  had 
been  standing;  some  where  they  had  been 
walking  away  from  there;  also  walking  up 
that  way" ;  that  he  made  measurements  of 
these  tracks,  and  also  measurements  of  the 
shoes  of  the  defendants  John  Rochel  and 
Cecil  Tumbull,  and  that  the  tracks  and  shoes 
measured  to  be  the  same  size;  that  after- 
wards John  Rochel  and  Cecil  Tumbull  were 
taken  to  the  scene  of  the  crlme^  and  placed 
their  feet  In  the  tracks  found  there,  and  that 
their  feet  fit  these  tracks;  that  one  of  the 
tracks  wan  made  by  a  new  pair  of  shoes,  and 
one  by  a  pair  of  shoes  that  had  been  won^ 
considerably ;  that  Cecil  'X'urnbull  was  wear- 
ing a  new  pair  of  shoes,  and  John  Kochel 
was  wearing  an  old  pair  of  shoes. 

J.  W.  Barnett  a  Justice  of  the  peace  at 
Achille,  testified  that  he  was  present  when 
John  Rochel  was  searched  after  the  robbery, 
and  was  also  present  when  Walter  Rocbel 
and  Cecil  Tumbull  were  brought  in.  This 
witness  heard  what  was  said  and  saw  what 
was  done  at  those  times,  and  his  testimony 
tends  to  corroborate  that  of  the  witness  Mc- 
Pherson. 

D.  B.  Verdery  testified,  in  substance;  That 
he  lived  at  AchUle;  was  the  agent  for  the 
Missouri,  Oklahoma  8c  Gulf  Railroad.  That 
he  worked  at  the  depot  until  after  the  train 
came  in  from  the  south  on  the  afternoon  of 
October  27,  1918,  and  then  went  over  to  ihe 
bank  and  did  some  work  there  and  then 
started  to  go  home.  This  was  between  5  and 
6  o'clo<^  in  the  evening.  That  when  he  left 
the  bank  and  came  back  towards  the  depot 
he  saw  John  Rochel  and  Cecil  Tumbull  and 
Walter  Rochel  and  Carl  Simmons.  Walter 
Rocbel  and  Carl  Simmons  were  immediately 
across  the  street,  sitting  on  some  seats  in 
front  of  a  store,  and  Cecil  Tumbull  and 
John  Rochel  were  on  the  depot  platform, 
standing  by  the  side  of  the  baggage  truck, 
and  they  walked  off  south  down  the  railroad 
track. 
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Ella  McBrlde  testified:  That  she  was  24 
years  old  and  lived  In  Acfaille.  That  she 
remembered  the  occasion  of  the  robbery. 
That  she  lived  southeast  of  the  depot;  that 
she  saw  two  boys  that  she  took  to  be  John 
Rochel  and  Cecil  TumbuU  walking  south 
along  the  railroad  on  the  afternoon  of  the 
robbery  after 'the  train  had  gone  north,  but 
before  sundown.  That  they  were  not  very 
far  south  of  the  depot,  and  were  walking  In 
the  direction  of  Cecil  TumbuU's  home,  which 
was  south  from  there  and  east  of  the  rail- 
road track.  That  she  did  not  watch  them 
to  see  which  way  they  went.  The  last  time 
she  saw  them  they  were  on  the  track. 

Demie  Baldwin  testified:  That  she  was  17 
xears  old,  and  lived  at  Achille.  That  on  the 
night  of  the  robbery  she  was  at  Mrs.  Scrib- 
ner's  house  about  three-quarters  of  a  mile 
north  of  that  town.  That  Mrs.  Scribner  was 
sick,  and  that  'she  had  gone  out  there  to  stay 
with  them.  That  John  Rochel  and  his  little 
toother  Hewey  came  to  the  house  that  night, 
and  that  John  Rochel  had  a  watch  in  the 
inside  lining  of  his  coat  and  pulled  it  out 
to  see  what  time  it  was.  This  was  20  mln- 
■utes  after  1  o'clock.  That  the  watch  was  a 
little  round  gold  watch  something  like  a 
lady's  watch.  The  witness  did  not  know 
whether  It  was  an  open-face  or  a  hunting 
case  watch,  or  whether  he  had  a  chain  on  it 
or  not  That  John  Rochel  stayed  there  about 
an  hour  and  talked  to  Lelab  Scribner,  who 
was  his  sweetheart.  That  John  Rochel  and 
Lelah  Scribner  had  a  private  conversation 
together,  and  John  Rocbti  was  pale  and 
seemed  to  be  nervous. 

Annie  Baldwin,  a  sister  of  Demie  Baldwin, 
testified  that  she  was  18  years  old  and  was 
also  at  the  Scribner  house  that  night  Her 
testimony  corroborates  that  of  Demie  Bald' 
win. 

Carrie  Dobbins  testified:  That  she  was 
running  a  telephone  switchboard,  and  had 
-charge  of  the  long-distance  calls  at  Achille 
on  the  day  of  the  robbery.  That  the  long 
-distance  line  between  Achille  and  Yuba  was 
out  of  order  on  the  day  of  the  robbery,  and 
that  no  calls  came  over  it  that  day.  That 
the  first  call  that  came  over  the  line  was  on 
the  evening  of  the  next  day.  That  John 
Rochel  was  the  lineman  and  night  operator 
for  the  telephone  company.  That  she  re- 
membered seeing  Walter  Rochel  in  the  tele- 
phone otQce  that  afternoon  between  the  hours 
of  4  and  8  o'clock.  That  the  line  between 
Achille  and  Yuba  was  not  down  that  day, 
but  simply  out  of  order.  That  it  bad  been 
raining  that  day.  That  Walter  Rochel  was 
the  first  i>erson  to  tell  her  about  the  robbery. 
That  Cecil  TurnbuU  and  John  Rochel  came 
into  the  telephone  office  after  Walter  was 
up  there,  and  Just  at  the  time  that  the  wit- 
ness started  to  leave.  That  Walter  Rochel 
owned  a  wrist  watch.  That  he  did  not  have 
it  that  evening.  He  first  said  that  John  had 
bis  watch,  and  then  he  said  he  had  left  it  at 


home.  That  Walter's  watch  was  an  open- 
faced  gold  wrist  watch. 

W.  M.  Kemp  testified  in  behalf  of  the 
defendants  that  be  was  acquainted  with  the 
roads  and  section  lines  east  of  Achille,  and 
knew  where  the  gin  was  located.  Witness 
identified  a  map  or  diagram  of  these  roads. 
And  the  substance  of  his  testimony  was  that 
it  was  something  like  a  mile  from  the  Palace 
Drug  Store  in  Achille  to  the  point  where  the 
robbery  took  place. 

H.  G.  Grinsley,  for  the  defendants,  testi- 
fied in  substance  the  same  as  the  witness 
Kemp. 

Wade  Grimes  testified  in  substance  that  be 
was  acquainted  with  the  defendants,  and  was 
working  in  the  WUkins  Drug  Store  in  Achille 
on  the  day  that  the  robbery  took  place.  That 
the  drug  store  is  located  about  a  block  and  a 
half  west  of  the  depot  on  the  north  side  of 
the  street  That  the  restaurant  Is  opposite 
on  the  south  side  of  the  street  That  the 
last  customers  he  waited  on  in  the  drug  store 
that  evening  were  Cecil  TurnbuU,  Bob  Uz- 
ment  Clyde  McPherson,  and  somebody  else. 
He  did  not  remember  who  the  fifth  person 
was.  That  he  would  have  Judged  it  to  have 
been  about  7  o'clock  in  the  evening. 

Clyde  McPherson  testified  substantially  the 
same  as  the  witness  Grimes,  as  did  also  Bob 
Ozment 

W.  F.  Maxwell  testined,  in  substance:  That 
he  lived  at  Achille,  and  had  been  living  there 
four  years.  That  he  was  acquainted  with  the 
defendants.  That  he  lived  with  his  father  and 
mother  and  was  in  the  mercantile  business. 
That  on  the  Sunday  of  the  robbery  he  had 
been  to  Durant,  and  returned  home  about  8 
o'clock  in  the  afternoon.  That  between  7 
and  8  o'clock  that  evening  he  went  down 
town  to  get  a  lunch.  That  after  be  ate  his 
lunch  he  went  back  to  his  store,  which  was 
in  the  first  block  west  of  the  dq;>ot  on  the 
north  side  6t  the  street.  That  he  passed 
Wilkins  Drug  Store  and  saw  Bob  Ozment, 
Wade  Grimes,  Clyde  McPherson,  Cecil  Turn- 
bull,  and  somebody  else  in  there.  Witness 
did  not  know  who  the  other  person  was. 
That  as  he  was  going  to  bis  store  be  saw  an 
automobile  iwss,  a  Ford  car.  That  he  took  it 
to  be  Walter  Rochel  driving  the  car,  and 
there  was  somebody  with  him,  and  they 
were  going  east  towards  the  depot 

Walter  Rochel,  one  of  the  defendants,  tes- 
tified.: He  was  18  years  old,  and  lived  at 
Achille.  That  in  October,  1918,  be  was  run- 
ning a  service  car  at  Achille ;  bad  been  run- 
ning it  since  June  of  that  year.  That  he 
first  met  the  prosecuting  witness  Simmons 
about  5  o'clock  on  October  27th,  1918.  <That 
Simmons  wanted  him  to  take  him  to  Yuba 
in  his  service  car,  and  said  maybe  he  would 
want  to  go  on  to  Denison,  and  asked  what 
the  charges  would  be.  Witness  told  bUn 
$7.60  to  Yuba  and  $15  if  he  went  on  to  Deni- 
son. Simmons  said,  "I  don't  know  whether 
X  will  go  or  not.    I  will  see  you  directly," 
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and  walked  off.  Rodiel  then  went  up  to  the 
telephone  o£Qce  to  tell  hU  brother,  John,  that 
he  couldn't  work  for  him  that  night;  that 
he  was  going  to  make  a  driye  In  his  service 
car.  That  John  was  not  up  there,  and  he  told 
Miss  Carrie  Dobbins  to  teU  him.  That  be 
afterwKrds  saw  his  brother  John  and  later 
also  saw  Simmons  again.  Simmons  was  out 
in  front  of  the  restaurant,  "and  I  told  Mr. 
Simmons,  'Let's  go;'  and  he  came  out  and  got 
into  the  car,  and  we  started  on  our  way  to 
Yuba.  It  was  dark,  and  the  lights  were  burn- 
ing in  the  car.  It  had  been  drizzling  rain, 
and  the  roads  were  muddy."  Witness  said: 
He  did  not  have  his  watch  with  him  that 
night,  but  had  on  the  leather  strap  that  the 
watch  was  carried  in.  That  he  had  left  bis 
watch  on  the  dresser  at  home,  and  later 
found  out  that  his  brother  John  had  the 
watch.  That  he  had  since  traded  the  watch 
to  Steve  Dwlgbt  for  another  watch  and  $12.- 
50  In  money.  That  he  thinks  Dwight  now 
lives  in  Fort  Worth,  Tex.  That  when  they 
started  out  on  the  trip  to  Yuba  the  car  was 
not  running  well.  The  engine  was  popping. 
That  he  reached  over  and  adjusted  the  car- 
bureter when  they  got  out  to  about  where  the 
gin  was.  That  after  that  it  ran  all  right 
That  he  was  driving  about  ten  miles  an  hour. 
That  when  he  got  to  the  corner  to  turn  south 
there  were  some  weeds  on  the  right  hand 
side  of  the  road  and  he  honked  the  bora 
just  before  turning  the  curve.  That  in  cross- 
ing the  mud  holes  he  had  to  drive  his  car  in 
low.  That  after  they  had  turned  south  and 
gone  a  quarter  of  a  mile  two  fellows  came 
up  to  them,  and  one  of  them  took  out  a  gun 
and  held  it  in  their  faces  and  said:    "You 

Durant  s of  b's,  get  out  of  it"    Witness 

then  said  that  he  reached  down  and  pulled 
up  the  emergency  brake  and  left  the  motor 
running  and  the  lights  burning,  and  held 
his  hands  up,  and  got  out  on  the  side  of  the 
car  the  steering  wheel  was  on.  That  Sim- 
mons got  out  on  the  other  side.  That  he 
(Bochel)  walked  around  in  front  of  the  car 
to  the  side  where  Simmons  was,  and  some 
one  searched  them.  That  it  was  not  the 
fellow  with  the  gun.  That  these  fellows  had 
handkerchiefs  partly  over  their  faces.  That 
it  was  a  dark  night.  That  they  took  a 
pocketbook  off  of  him.  That  he  could  not 
tell  exactly  how  they  were  dressed.  That 
he  was  positive  that  the  man  that  searched 
him  was  not  his  brother  John,  although  he 
was  about  the  same  height  as  bis  brother 
John.  That  he  got  $19  and  some  odd  cents 
off  of  him,  some  of  which  was  in  currency  in 
a  black  bill  fold;  a  $10  bill,  a  $3  bill  and 
two  $1  bills.  That  they  took  the  silver  out 
of  his  trousers  pocket.  That  the  fellow  that 
held  the  gun  seemed  to  be  a  little,  short, 
c'hunkey  fellow.  That  he  was  not  Cecil  Turn- 
bulL  That  they  searclied  Simmons  flrst  and 
witness  afterwards,  and  then  told  them  to  get 
in  the  car.  That  they  got  back  into  the  car 
and  these  fellows  were  standing  on  the  side 


of  the  road,  and  told  them  to  go-  on  and  not 
come  back  that  way.  That  they  went  on 
down  the  road  and  Simmons  said:  "You  take 
me  over  to  Yuba.  I  haven't  got  the  money, 
but  I  will  give  yon  a  check."  Witness  re- 
plied, "Let's  go  back  and  report  to  the  law." 
Then  they  turned  around  and  went  back  by 
the  place  where  they  had  been  robbed.  Wit- 
ness told  Simmons  he  would  report  to  "the 
law,"  after  they  got  back  to  town.  That 
witness  let  Simmons  out  of  the  car  and  went 
down  to  his  home  and  told  his  father  and 
mother  that  he  had  been  robbed.  That  he 
did  not  tell  Simmons  that  they  had  taken  a 
watch  off  of  him  nor  show  him  the  empty 
watch  case.  That  be  did  tell  Simmons  that 
this  was  the  second  time  that  he  had  been 
robbed,  and  did  tell  him  that  the  lirst  time 
he  was  robbed  they  took  his  watch.  That 
after  he  had  gone  home  and  put  bis  car  up 
he  came  back  up  town  to  the  telephone  onice, 
about  four  blocks  away.  That  he  went  up 
there  to  tell  bis  brother  that  he  had  been 
robbed.  That  bis  brother  was  not  there, 
but  came  in  in  about  five  minutes.  But  be- 
fore his  brother  came  in  he  had  told  Carrie 
Dobbins  that  be  had  been  robbed.  That  when 
he  told  his  brother  John  that  he  had  been 
robbed  John  said,  X  will  go  down  to  the 
drug  store  and  see."  And  John  went  away, 
and  then  Cecil  Turnbull  came  up  to  the  tele- 
phone office,  and  then  "Milt  McPberson  came 
up  there  and  arrested  Cecil  Turnbull  and  me." 
That  Milt  McPberson  left  them  in  John's 
room  In  the  telephone  office  after  arresting 
them,  with  the  understanding  that  they  were 
not  to  leave  there.  That  John  Bochel  after- 
wards left  the  room  that  night,  and  was 
gone  something  like  an  hour  and  a  half. 
Witness  also  denied  telling  Carl  Simmons 
that  he  had  received  a  phone  message  from 
out  about  Yuba  that  day,  and  that  he  would 
take  him  for  half  price  after  that  Witness 
denied  that  he  and  his  brother  and  Cecil 
Turnbull  bad  planned  tbls  robbery.  That 
before  he  left  with  Simmons  he  did  not 
know  where  Cecil  Turnbull  and  John  Bochel 
were.  That  he  had  seen  Cecil  at  the  drug 
store  about  five  minutes  before  he  left  to  go 
to  Yuba. 

On  cross-examination  the  witness  admitted 
that  after  he  got  back  to  town,  after  the 
robbery  and  after  putting  his  car  up,  in- 
stead of  notifying  the  officers  of  the  robbery, 
he  went  up  to  the  telephone  office  where  he 
said  Miss  Dobbins  was,  and  that  she 
stepped  out,  and  that  several  calls  came  in 
over  the  long-distance  phone.  That  he  did 
not  remember  where  these  calls  came  from 
or  who  put  them  In,  but  that  he  commenced 
to  make  out  tickets  for  them,  and  was  writ- 
ing when  the  officers  arrested  him.  Witness 
also  admitted  that  he  asked  the  Slnunonfi  boy 
on  the  way  back  from  the  robbery  to  let  him 
report  it  to  the  officers.  Witness  denied 
telling  Mr.  McPberson  that  the  robbers  had 
gotten  his  wrist  watch.    Witness  said  he  did 
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not  remember  telling  the  officers  the  next 
day  after  the  robbery  that  the  robbers  bad 
gotten  thirty  odd  dollars  off  of  him  instead 
of  nineteen.  Witness  said  his  brother  John 
did  not  own  a  watdi ;  that  John  liad  the  wit- 
ness' watch  on  the  day  of  the  robbery. 

Carrie  Dobbins,  in  rebuttal  for  the  state, 
testified  that  Walter  Rochel  did  not  tell  her 
anything  abont  his  brother,  nor  tell  her  that 
he  was  going  to  the  country. 

Jim  Kersey,  m  rebuttal,  testified  in  snb' 
stance  that  he  lived  at  Durant,  that  he  was 
sherifT  of  Bryan  county  in  October,  1818, 
went  down  to  Achille  on  the  day  after  the 
robbery,  heard  a  conversation  Walter  Rochel 
had  with  the  assistant  county'  attorney,  In 
which  Walter  said  the  robbers  had  taken 
thirty  some  odd  dollars  off  of  him. 

A.  W.  Bamett,  J.  M.  Bamer,  L.  F.  Elliott, 
and  F.  M.  tilroA  all  testified  that  the  general 
reputation  of  Walter  Rochel  in  the  com- 
munity of  Achille  was  bad  for  truth  and 
veracity. 

Utterback  &  McDonald,  of  Durant,  for 
plaintiffs  in  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asflt.  Atty.  Gen.,  for  the  state. 

MATSON  3.  (after  stating  the  facte  as 
above),  [i]  It  is  first  contended  that  the 
trial  court  erred  in  failing  and  refusing  to 
give  an  Instruction  on  the  law  of  circum- 
stantial evidence  as  applied  to  the  guilt  of 
the  defendant  Cecil  TurnbuU. 

Counsel  for  the  defendant  requested  the 
following  instruction  on  this  subject: 

"In  this  case  the  state  relies  upon  circum- 
stantial evidence  to  convict  the  defendant,  Ce- 
cil TurnbuU,  and  in  this  connection  you  are  in- 
structed that  to  warrant  a  conviction,  the  facts 
necessary  to  establish  the  guilt  of  the  said  Ce- 
cil TurnbuU  must  be  proved  by  competent  evi- 
dence beyond  a  reasonable  donbt,  and  the  facts 
and  circumstances  proven  should  not  only  be 
consistent  with  the  guilt  of  the  accused,  but 
inconsistent  with  any  other  reasonable  hypoth- 
esis or  conclusion  than  that  of  guilt  to  pro- 
duce in  your  minds  a  moral  certainty  that  the 
accused  committed  the  offense;  and  U  they 
fail  to  80  establish  the  guilt  of  the  accused,  then 
you  should  acquit  him." 

The  foregoing  instruction  was  refused  and 
proper  exceptions  saved,  and  the  trial  court 
failed  to  give  any  instruction  on  the  question 
of  circnmgtantial  evidence  as  applied  to  the 
defendant  Cecil  TurnbuU. 

The  prosecuting  witness  testified,  in  diief, 
that  one  of  the  men  who  robbed  him  and 
who  threw  the  gun  down  on  him  was  Cecil 
TurnbuU.  Further,  prosecuting  witness  tes- 
tified that  about  his  only  means  of  identify- 
ing TurnbuU  was  by  his  size;  that  he 
couldn't  swear  poeitively  about  TurnbuU; 
that  be  bad  seen  him  that  afternoon,  but  had 
not  spoken  to  him  or  heard  him  talk.  In 
addition  to  the  foregoing  testimony  of  the 
proBecuting  witness,  the  state  Introduced  a 


number  of  circumstances  tending  strongly  U> 
connect  defendant  TurnbuU  with  the  com- 
mission of  the  crime. 

In  support  of  the  contention  that  It  was 
error  for  the  trial  court  to  refuse  to  glre 
the  foregoing  Instruction,  It  is  argued  that 
the  direct  evidence  of  the  prosecuting  wit- 
ness, as  to  the  identification  of  TurnbuU,  is 
so  weak  and  unsatisfactory  that,  unsupport- 
ed by  the  circumstantial  evidence  in  the  case. 
It  practically  amounts  to  no  Incriminating 
evidence  against  TurnbuU,  and  the  court 
should  have,  for  that  reason,  given  the  re- 
quested instruction. 

The  fact  remains,  however,  that  part  of  the 
evidence  was  direct  and  part  circumstantial. 
This  court  has  never  held  it  to  be  reversible 
error  to  refuse  to  give  Instruction  on  cir- 
cumstantial evidence  unless  the  prosecution 
was  based  solely  upon  circumstantial  evi- 
dence, bad  the  trial  court  instructed  the 
Jury  that  the  evidence  against  TurnbuU  was 
wboUy  circumstantial,  it  would  have  been  an 
incorrect  statement;  and,  while  the  direct 
evidence  as  to  his  identification  may  not  have 
been  as'  positive  and  convincing  as  it  was  to 
the  identity  of  the  defendant  John  Rodiel, 
yet  the  w^ht  of  this  evidence  was  exclu- 
sively for  the  Jury,  and  we  do  not  concur 
in  the  view  entertained  by  counsel  for  the 
defendant  that  the  unconvincing  nature  of 
the  direct  evidence  against  TurnbuU  required 
the  trial  court  to  give  an  instruction  on  cir- 
cumstantial evidence  as  to  him.  This  was  a 
Joint  trial  and  the  evidence  as  to  each  of  the 
defendante  was  to  a  considerable  extent 
Imsed  upon  circumstances.  As  we  view  It, 
it  would  have  been  unfair  to  the  other  de- 
fendants to  have  singled  out  either  of  the 
defendants  and  told  the  Jury  that  as  to  him 
the  evidence  was  wholly  circumstantiaL 

[2]  It  is  also  contended  that  the  court  err- 
ed in  giving  the  following  instruction: 

"The  defendants  John  Rochel  and  Cedl  Turn- 
buU contend  as  a  part  of  their  defense  herein 
that  they  were  not  present  at  the  time  and 
place  of  the  aUeged  robbery  in  question,  and 
that  they  were  at  other  and  different  places, 
and  that  therefore  tSey  cotdd  not  have  been 
and  were  not  the  parties  who  robbed  the  wit- 
ness Simmons,  if  you  find  be  was  robbed.  Ton 
are  therefore  charged  that  if  you  beUeve  from 
the  evidence  that  these  two  defendants  were  at 
other  and  different  places  than  the  place  of  the 
aUeged  robbery  at  the  time  thereof,  or  if  yon 
have  a  reasonable  doubt  thereof,  then  and  in 
that  event  yon  should  find  said  defendants  not 
guUty,  and  so  say  by  yonr  verdict." 

In  support  of  this  assignment  the  following 
argument  is  advanced: 

"Instruction  No.  7,  heretofore  quoted,  was 
incorrect.  The  court  was  requested,  as  shown 
in  the  record  at  pages  299  and  300,  to  instruct 
the  Jury  as  to  the  alibi  of  Cecil  TurnbuU,  and 
as  to  the  alibi  of  John  Rochel,  and  each  one 
was  entitled  to  a  separate  and  distinct  instruc- 
tion on  this  proposition;    or  if  combined,  as 
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the  court  attempted  to  do,  then  tiie  jury  should 
have  been  told  that  this  applied  to  each  of  the 
said  defendants. 

"Under  iDstmction  No.  7  the  first  error  we 
wish  to  call  attention  to  is  that  the  defendants 
are  Joined  so  that  the  jury  was  not  advised  that 
they  could  acquit  Cecil  TumbuII,  if  they  had  a 
reasonable  doubt  of  his  presence  at  the  commis- 
sion of  the  offense,  and  convict  Bochel.  Nei- 
ther were  they  told  that  they  could  acquit 
Rochel  and  convict  Turnbull;  but  the  instruc- 
tion states  emphatically  that  they  must  be 
considered  together,  and  if  the  alibi  failed  as 
to  one,  it  failed  as  to  both.  This  is  t£e  only 
-conclusion  you  can  reach  after  carefully  read- 
ing paragraph  7  of  the  court's  charge.  They 
are  referred  to  as  'they,'  'these  two  defendants,' 
and  'said  defendants,'  using  the  plural  all  the 
way  through  the  instruction.  This  was  done 
in  the  face  of  the  fact  that  each  of  said  defend- 
ants had  requested  a  separate  instruction.  The 
injury  done  by  this  charge  can  readily  be  seen 
by  reading  the  evidence  of  the  defendants'  wit- 
nesses, Grimes,  McPherson,  Ozment,  and  Max- 
well, an  ahowB  in  this  record,  pages  194  to 
223,  induBive.  Of  these  witnesses  every  one 
was  positive  that  Turnbull  was  in  the  drug 
store  at  the  time  Maxwell  saw  Walter  Bochel 
and  the  prosecuting  witness  drive  out  of  town. 
None  of  these  witnesses  named  John  Rochel 
as  having  been  present  at  that  time.  How- 
ever, the  court's  charge  required  the  jury  to 
find  that  John  Rochel  was  with  Cecil  Turn- 
bull  at  that  time  and  place,  otherwise  they 
«ould  not  aoqnit  Cecil  Turnbull." 

We  think  the  Instfuctlcn  Is  not  open  to  the 
criticism  lodged  against  it.  Apparently  the 
court  did  not  tell  the  Jury  that  these  two 
defendants  claimed  to  have  been  together  at 
another  place  at  the  time  of  the  commission 
of  the  robbery,  but  "that  they  were  at  other 
and  different  places."  Neither  the  defendant 
John  Rochel  nor  the  defendant  Cecil  Turn- 
bull  took  the  witness  stand  In  his  own  be- 
half. There  Is  some  evidence  by  three  or 
four  witnesses  that  Cecil  Tumbull  was  in  the 
town  of  Achille  about  7  or  7:30  o'clock  In  the 
evening  prior  to  the  commission  of  the  rob- 
bery, about  three-quarters  of  a  mile  southeast 
of  that  town  about  S  o'clock  that  evening, 
'llils  is  the  only  evidence  on  the  question  of 
alibi  as  to  the  defendant  TumbuU.  It  was 
not  such  as  to  preclude  his  presence  at  the 
time  and  place  of  tbe  robbery,  neither  was 
th^re  any  evidence  of  alibi  as  to  John  Rochel 
flndt  as  would  preclude  his  presence  at  the 
time  and  place  of  the  robbery.  Walter  Ro- 
chel, the  other  defendant,  was  In  the  auto- 
mobile with  tbe  prosecuting  witness  at  tbe 
time  tbe  robbery  took  place,  and  claims  that 
lie  was  also  robbed.  His  testimony  in  many 
respects  corroborates  that  of  the  prosecuting 
witness,  especially  as  to  the  drcumstanoes 
under  which  the  robbery  was  committed; 
and,  while  be  says  that  it  was  not  Cecil 
'rumbuU  and  John  Bochel  who  robbed  the 


V.  STATE  471 

P.) 

prosecuting  witness,  he  did  admit  on  .:ros8- 
examlnation  that  the  two  parties  wtac  held 
up  the  prosecuting  witness  answered  the  de- 
scription of  John  Rochel  and  Cecil  Turnbull 
as  to  height  and  general  appearance.  And 
the  acts  and  conduct  of  the  defendant  Walter 
Rochel  immediately  before,  at  tbe  time  of, 
and  immediately  subsequent  to  the  robbery 
were  such  as  to  convince  an  unprejudiced 
person  that  he  had  knowledge  that  the  rob- 
bery was  going  to  take  place,  and  knew  who 
would  execute  it. 

Further,  we  believe  It  1b  apparent  from  a 
consideration  of  the  court's  Instructions  as 
a  whole  that  the  Jury  could  not  have  been 
misled  into  believing  that  the  alleged  alibi 
of  Cecil  Tumbull  depended  upon  that  of 
John  Rochel,  or  vice  versa,  and  that  they 
cotdd  not  acquit  one  of  sudi  defendants  with- 
out acquitting  tbe  other,  because,  subsequent- 
ly, the  trial  court  in  his  general  charge  gave 
the  following  instruction: 

"The  defendants,  and  each  of  them,  are  pre- 
sumed to  be  innocent  until  his  guilt  is  estab- 
lished by  tbe  evidence  beyond  a  reasonable 
doubt,  and  the  burden  is  upon  the  state  to  so 
establish  their  guilt.  If,  therefore,  after  a 
careful  consideration  of  all  the  evidence  in  the 
case  you  believe  beyond  a  reasonable  doubt  that 
the  defendants,  or  either  of  them,  are  guilty, 
then  you  should  so  say  by  your  verdict,  but  if 
after  such  consideration  of  the  evidence  you 
entertain  a  reasonable  doubt  as  to  their  guilt, 
or  either  of  them,  you  should  acquit  him  or 
them." 

The  Instruction  given  on  the  subject  of 
alibi  was  not  such  as  to  operate  in  a  reversal 
of  the  Judgment.  Spess  v.  State,  No.  A-3617, 
201  Pac.  395.  (Not  yet  officially  reported). 
And  the  instructions  as  a  whole  were  suffi- 
cient to  Inform  the  Jury  that  they  could 
acquit  either  of  the  defendants  as  to  whom 
they  might  entertain  a  reasonable  doubt. 

[3]  If  Walter  Rochel  was  a  conspirator  in 
the  commission  of  this  robbery,  and  tbe  jury 
so  found  by  tbe  verdict,  and  it  is  practically 
admitted  In  the  brief  of  counsel  for  plaintiff 
in  error  that  as  to  Walter  Rochel  and  John 
Rochel  tbe  evidence  is  sufficient  to  convict, 
there  can  be  no  doubt  but  that  a  third  party 
was  also  involved  in  it.  The  Jury  reached 
tbe  conclusion  from  the  evidence  that  this 
third  person  was  Cecil  TurubulL  We  are 
Impressed  with  the  belief,  from  an  impartial 
consideration  of  aU  the  evidence  in  this  case, 
that  as  to  the  guilt  of  Tumbull  the  jury 
reached  the  right  conclusion.  We  find  no 
error  committed  as  against  either  defend- 
ant sufficiently  prejudicial  to  authorize  a 
reversal  of  the  judgment,  and  the  same  Is 
affirmed. 

DOXLB,  P.  X,  and  BESSET,  J.,  concur. 
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TAYLOR  et  ax.  v.  SOMMERS  BROS. 
MATCH  CO.     (No.  3536.) 

(Supreme    Court   of  Idaho.     Jan.  31,   1922.) 

1.  Courts  ®=3 7— Action  »f  trespass  Is  local, 
and  lies  only  In  state  where  land  lies. 

An  action  for  trespass  upon  lands  is  a  local 
action,  and  can  only  be  brougiit  within  the 
state  in  whidt  the  land  lies. 

2.  Courts  «=»7— Action  for  damages  to  homo- 
stead  entry  by  burning  of  timber  must  be 
tried  In  stato  where  land  Is  situated. 

A  complaint  which  alleges  that  defendant 
negligently  caused,  permitted,  and  suffered  fires 
to  originate  and  be  icindled  about  its  plant,  and 
negligently  permitted  such  fires  to  escape  to 
and  destroy  plaintiffs'  growing  timber  on  their 
homestead  entry,  and  that  after  such  destruc- 
tion their  homestead  was  worth  less  to  the 
extent  of  the  value  of  the  timber  so  destroyed, 
states  a  Ibcal  cause  of  action,  and  must  be 
tried  in  the  state  where  such  land  is  situate. 

3.  Courts  ^=37— Where  principal  Injury  Is  to 
realty,  entire  cause  of  notion  Is  local. 

An  action  for  trespass,  where  the  princi- 
pal thing  is  the  injury  to  the  realty,  and  the 
conversion  of  property  wrongfully  taken  or  de- 
stroyed is  incidental  only,  the  entire  cause  of 
action  is  local. 

4.  Courts  «s>7— Deemed  "transitory  aotlon" 
where  baslo  transactions  might  have  taken 
place  anywhere,  otherwise  "local  action." 

Actions  are  deemed  transitory  where  the 
transactions  on  which  they  are  founded  might 
have  taken  place  anywhere,  but  are  local 
where  the  cause  in  its  nature  could  only  have 
arisen  in  one  place. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Local 
Action;  Transitory  Action.] 

5.  Courts  «=>37( I)— Cannot  aoqalre  Jurlsdlo-' 
tlon  of  local  action,  which  should  be  brought 
elsewhere,  by  parties'  failure  to  raise  quee- 
tlon. 

Courts  cannot  by  failure  of  the  parties  to 
raise  such  question  acquire  jurisdiction  of  ac- 
tions that  are  purely  local,  which  should  have 
been  brought  elsewhere. - 
Bice,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;   John  M.  Flynn,  Judge. 

Action  by  J.  W.  Taylor  and  wife  against 
the  Sommers  Bro&  Match  Company  for  the 
negligent  burning  of  timber.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed 
and  remanded,  with  directionB  to  dismiss. 

O.  H.  Martin,  of  Sandpoint,  and  Carl  Ultes, 
of  ijpringfield,  Ohio,  for  appellant 

E.  W.  Wbeelan,  of  Sandpoint,  and  Plum- 
mer  &  lAVln,  of  Spokane,  Wash.,  for  respond- 
ents. 

LEE,  J.  This  action  was  commenced  In 
the  Eighth  judicial  district  court,  in  and  for 


Bonner  county,  by  J.  W.  Taylor  and  Mattle 
Taylor,  his  wife,  to  recover  damages  In  tree- 
pass  for  alleged  negligence  of  appellant  cor- 
poration In  causing,  permitting,  and  suffer- 
ing fire  to  originate  and  be  kindled  upon  its 
premises,  and  in  negligently  tailing  to  pre- 
vent such  fire  from  being  communicated  to 
adjoining  premises,  whereby  timber  belong- 
ing to  respondents  was  destroyed. 

The  complaint  alleges  that  on  September 
12,  1916,  respondent  J.  W.  Taylor  made  a 
homestead  entry  upon  the  S.  E.  ^  of  Sea  2i, 
Twp.  33  N.  B.  42  E.,  W.  M.,  In  Pend  d'Oreillo 
county.  Wash.,  and  has  ever  since  with  hl» 
family  resided  upon  said  land  and  Improved; 
the  same  for  the  purpose  of  acquiring  tltl* 
from  the  government  under  the  homestead 
laws ;  that  there  was  located  upon  said  IcmA 
a  large  amount  of  timber,  of  the  value  of 
$21,250 ;  that  this  homestead  was  situated  Is 
the  vicinity  of  appellant's  milling  plant,  and 
on  or  about  the  16th  day  of  June,  1818,  ap- 
pelant caused,  permitted,  and  suffered  fires 
to  originate  and  be  kindled  about  its  plant, 
and  failed  to  prevent  said  fires  from  being 
communicated  to  adjacent  property,  and  by 
reason  'of  such  negligence  fire  escaped  to  the 
lands  of  respondents  and  destroyed  timber 
thereon  belonging  to  them;  and  that  after 
such  timber  had  been  so  destroyed  by  flro 
this  homestead  was  of  less  value  to  the  ex- 
tent of  $21,250,  and  by  reason  thereof  re- 
spondents were  damaged  in  said  amount. 

The  cause  was  tried  by  the  court  with  a 
Jury,  and  a  verdict  was  rendOred  for  the 
plainttfTs  in  the  sum  of  $1,500,  and  Judgment 
was  rendered  thereon  against  appellant,  from 
which  this  appeal  is  taken. 

A  motion  for  nonsuit  up<»i  the  ground  of 
the  insufficiency  of  the  evidence  having  been 
overruled,  after  the  verdict  appellant  moved 
for  Judgment  non  obstante  veredicto,  which 
was  also  denied.  Numerous  assignments  of 
error  are  made,  but  the  ones  principally  re- 
lied on  are  that  the  evidence  is  insufficient 
to  establish  appellant's  negligence  In  causing 
the  destruction  of  this  timber,  and,  secondly^ 
that  respondents  are  not  entitled  to  recover 
for  the  loss  of  such  timber,  or  any  timber, 
on  said  homestead  entry,  for  the  reason  that 
they  failed  to  limit  the  allegations  and  tiroof 
of  loss  to  the  timber  upon  that  portion  of  the 
land  they  tntoided  to  clear  and  cultivate  in 
order  to  comply  with  the  requirements  of 
the  homestead  law  and  secure  patent  to  auch 
entry.  Appellant  contends  that  prior  to  pat- 
ent respondents  are  not  entitled  to  recover 
for  the  timber  destroyed  upon  the  other  por- 
tions of  the  homestead,  because  ot  the  par- 
amount title  thereto  being  in  the  United 
States. 

[1]  It  will  be  observed  that  this  la  an  ac- 
tion for  trespass  upon  land  situate  in  the- 


^sFor  other  cases  tee  same  topic  and  KEY-NUUBBR  Id  all  Key-Numbered  Disesta  aad  Indezei 


Digitized  by 


Google 


Idabo) 


TAYLOR  V.  SOMMERS  BROS.  MATCH  CO. 

(204  P.) 


473 


state  of  Washin^on,  and  tbat  the  negligent 
acts  of  ai^ellant  which  It  is  alleged  caused 
the  destruction  by  fire  of  the  timber  were  al- 
so done  in  the  state  of  Washington,  the 
premises  of  appellant  company  upon  which  it 
Is  charged  this  fire  originated  being  located 
about  a  mile  and  a  half  southwest  of  re- 
spondent's  homestead,  so  that  upon  the  very 
threshold  of  a  consideratioa  of  this  appeal 
we  are  met  with  the  question  whether  the 
courts  of  this  state  have  Jurisdiction  to  try 
an  action  of  this  kind,  where  the  same  is 
brought  to  recover  for  an  injury  done  to 
lands  situate  in  the  state  of  Washington.  If 
a  cause  of  action  is  local,  and  by  the  great 
majority  of  the  English  and  American  de- 
cisions an  action  ex  delicto,  based  upon  & 
tort  against  real  property  is  local,  it  can- 
not be  maintained  in  any  state  or  county 
other  than  that  in  which  the  land  is  located. 

In  Livingston  v.  Jefferson,  1  Brock.  203, 
Fed.  Cas.  Ko.  8411,  it  was  h^d  that  an  ac- 
tion for  trespass  committed  nipon  lands  is  a 
local  action,  and  the  United  States  Circuit 
Conrt  for  the  District  of  Virginia  could  not 
take  cognizance  of  a  trespass  committed  up- 
<m  lands  lying  beyond  the  limits  of  the  dis- 
trict, although  the  treq;>a8ser  was  a  resident 
of  Virginia.  Karsball,  C.  J.,  Bitting  as  a  dr- 
cnlt  Judge,  reluctantly  concurred  in  this  view, 
and,  after  tracing  the  doctrine  to  its  origin, 
stated  that  actions  are  deemed  transitory 
where  the  transactions  on  which  they  are 
founded  might  have  taken  place  anywhere, 
but  are  local  where  their  cause  is  in  its 
nature  necessarily  local,  and  that  this  dis- 
tinction has  been  repeatedly  rec«>gnized  by 
the  best  elementary  writers,  citing  8  Black- 
stone,  Comm.  291,  and  also  Chitty's  note  (4) 
in  his  edition  of  Blackstone,  toL  2,  233, 
wherein  an  action  for  trespass  on  lands  is 
«xpre8sly  classed  with  those  actions  which 
demand  their  possession  and  are  local,  and 
makes  only  those  actions  transitory  which  are 
brought  on  occurrences  that  might  happen  in 
any  place,  and  adds  that  the  cases  which  sup- 
port this  distinction  have  no  exception. 

In  Ellenwood  v.  Marietta  Chair  Co.,  158 
U.  8.  105,  16  Sup.  Ct.  771,  S»  L.  BM.  913,  It 
l^'sald  that: 

"By  the  law  of  England,  and  of  those  states 
of  the  Union  whose  jurisprudence  is  based 
upon  the  common  law,  an  action  for  trespass 
upon  land,  like  an  action  to  recover  the  title 
or  the  possession  of  the  land  Itself,  is  a  local 
action,  and  can  only  be  brought  within  Uie 
state  in  which  .the  land  lies.  Livingston  v. 
Jefferson,  1  Brock.  208;  McKenna  v.  Fisk  [42 
U.  8.],  1  How.  241,  247;  Northern  Indiana  B. 
Co.  V.  Mich.  Cent.  R.  Co.  [56  U.  S.]  15  How. 
233,  242,  251:  Huntiuifton  v.  AttrUl,  146  U. 
S.  667,  669,  670;  British  South  Africa  Co.  v. 
Corapanhia  de  Mocambiqne  (1893)  App.  Cas. 
«)2;  CrSRin  v.  Lovell,  88  N.  T.  2,58;  AUin  v. 
Oonnecticnt  River  Lnml>er  Co.,  150  Mass.  560 
f 6  li.  B.  A.  416];   Thayer  t.  Brooks,.  17  Ohio, 


489,  492  [49  Am.  Deo.  474];  Kinkead,  Code 
Pleading,  J  85." 

The  court  says  that  where  the  principal 
thing  for  which  recovery  is  sought  is  the 
trespass  upon  the  land,  and  the  conversion  of 
the  timber  is  only  Incidental  to  such  trespass, 
it  is  still  to  be  regarded  as  locaL 

Ophlr  Silver  Mining  Co.  v.  Superior  Court, 
147  Gal.  467,  82  Pac.  70,  8  Ann.  Cas.  340,  con- 
tains an  illuminating  discussion  of  this  ques- 
tion and  how  it  may  always  be  correctly  de- 
termined whether  the  action  Is  transitory  or 
local,  saying: 

"An  action  to  recover  only  the  value  of  ore 
or  timber  severed  from  the  land  is  transitory, 
and  may  be  maintained  wherever  the  tres- 
passer  can  be  served  with  a  summons,  although 
plaintiff  thereu  may  be  compelled  to  allege  and 
prove  ownership  of  the  land  from  which  th« 
timber  is  cut,  or  the  ore  extracted;  but,  where 
the  whole  or  any  part  of  the  damage  claimed 
is  for  injury  to  the  freehold,  the  action  is 
local,  and  must,  if  the  land  is  located  in  this 
state,  be  tried,  by  the  express  provisions  of 
Code  Civ.  Proc.  {  392,  in  the  county  where  the 
land  is  eitnated,  or,  if  the  land  is  located  in 
another  state,  it  mnst  be  tried  in  the  courts  of 
that  state." 

Beatty,  C.  X,  further  points  out  that  the 
apparently  conflicting  decisions  in  cases  aris- 
ing out  of  trespass  all  recognize  this  distinc- 
tion, and  if  they  present  any  real  conflict,  it 
arises  solely  from  the  varying  constructions 
placed  upon  the  pleadings  in  each  case,  in 
determining  what  the  gravamen  of  the  action 
is,  injury  to  the  realty  or  the  value  of  the 
timber,  earth,  sand,  or  ore  removed  from  tiie 
land. 

In  American  Union  Tel.  Co.  v.  Middleton. 
SO  N.  X.  408,  it  was  held  that  the  courts  of 
that  state  had  no  jurisdiction  of  an  action 
for  damages  for  cutting  down  telegraph  poles 
in  the  state  of  New  Jersey,  while  in  Hoy  t. 
Smith,  49  Barb.  (N.  Y.)  360,  the  plainUff  re- 
covered in  the  New  Yoric  court  the  value  of 
ore  extracted  from  a  mine  in  Colorado,  and, 
on  the  authority  of  the  latter  case,  a  Judg- 
ment for  the  value  of  earth  removed  by  a 
trespasser  from  land  in  another  state  was 
sustained  in  Radway  v.  Duffy,  79  App.  Div. 
117,  80  N.  Y.  Supp.  334,  and  the  former  case 
distinguished  on  the  ground  that  no  asporta- 
tion of  the  telegraph  poles  was  alleged ;  the 
action  being  wholly  or  principally  for  Injury 
to  the  land,  of  which  the  poles  while  standing 
were  a  part.         '' 

Dodge  y.  Colby,  108  N.  Y.  445,  15  N.  E. 
703,  involved  a  claim  for  damages  to  the 
freehold,  and  also  for  the  value  of  timber  and 
turpentine  removed  from  lands  In  Georgia. 
It  was  h^d  that  the  allegation  of  the  value 
of  the  timber  and  turpentine  w«w  merely  in- 
cidental, and  that  the  courts  of  New  Yoric 
had  no  Jurisdiction. 

O.  S.  I  6661,  is  identical  with  CaliXomia 
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C.  C.  p.  i  302.  referred  to  in  Ophir  Sttrer 
XtiOagCo.  T.  Stipnlor  Court,  supra,  and  pro- 
vides Uuit  actions  tor  tbe  reeoreTT  ot  veal 
I'ropertjr  or  of  an  estate  or  interest  therein, 
or  toe  the  determination  in  any  form  of  sncb 
risbt  or  interest,  and  for  injmies  to  real 
property,  most  be  brooetat  in  the  coontf  in 
wliidi  the  subject  of  the  action,  or  some  part 
thereof,  ia  situated,  subject  to  tbe  power  of 
the  court  to  ciiange  tlie  place  of  triaL 

It  bas  been  frequentljr  held  that  an  action 
against  a  railroad  company  for  negtigently 
bnming  buildings  and  otber  property  that 
was  a  part  of  the  realty  ia  a  local  action,  and 
can  only  be  maintained  In  the  state  or  Jnria- 
diction  where  the  realty  ia  located,  notwith- 
standing the  railroad  may  extend  into  tbe 
state  where  tbe  action  bas  been  oommenoed. 
Da  BreoU  t.  Penn.  B.  Co^  130  Ind.  137.  29 
N.  £,909;  If orria t.  Mo.  Pae.  B.  Co,,  78  Tex. 
17,  14  8.  W.  228,  9  L.  B.  A.  349.  22  Am.  St. 
Bep.  17;  Mo.  Pac  B.  Co.  t.  Cullers.  SI  Tex. 
382,  17  8.  W.  19,  13  Lu  B.  A.  542;  Brisbane 
T.  Penn.  B.  Co..  2«i  X.  I.  431,  98  X.  E.  752, 
44  Ll  B.  A.  (N.  8.)  274.  Ann.  Oka.  1913E,  SOS; 
Bettys  T.  14.  ft  St.  P.  B.  Co.,  37  Wia.  323. 

It  ia  tbe  aetUed  law  that  actJona  for  trea- 
paas  upon  lands  can  be  anatalned  only  in  tlie 
jurisdiction  where  sa<!ta  lands  are  situated. 
-Cooley  on  TorU  (3d  Ed.)  p.  901;  Kentucky 
C.  L.  Co.  r.  Hineral  Der.  Co.  (C.  C.)  191  Fed. 
^^  at  917 ;  Brown  r.  Irwin,  47  Kan.  90,  27 
Pae.  184;  Pittsburg,  etc,  B.  Co.  r.  Jackson, 
83  Ohio  8t  IZ,  93  N.  E.  260,  21  Ann.  Caa. 
1313. 

Uttle  T.  C,  St  P.,  M.  &  O.  B.  Co.,  65  Minn. 
48,  67  N.  W.  846.  33  L.  R.  A.  423.  60  Am.  St. 
Bep.  421,  reviews  at  Uttgtb  tbe  authorities, 
giving  the  origin  of  the  rule,  and,  after  con- 
ceding, that  tbe  cases  sustain  it,  repudiates 
the  whole  doctrine  of  local  actions  when  ap- 
plied to  this  class  of  cases,  on  the  ground 
tfaat  it  is  not  a  rule  of  property,  bat  is  pure- 
ly technical,  wrong  in  principle  and  prac- 
tice, and  often  results  in  a  total  denial  of 
Justice,  and  that  it  ought  no  longer  to  be  ad- 
hcrf^  to.  The  dif-'-fnting  opinion  by  Buck, 
X,  contains  a  luHd  discussion  of  the  reasons 
why  tbe  doctrine  should  not  be  departed 
from,  among  otber  things  saying  that: 

'*Nonr<>8i<l«Dt«  xho'ild  not  be  entitled  to  bring 
into  our  court*  lilization  arising  over  injuries 
to  real  property  outside  of  our  territorial  lim- 
it*. *  •  •  Protection  of  our  own  citizens 
is  tbe  primary  object  and  duty  of  oar  own 
courts." 

[2]  In  tbe  instant  case,  tbe  real  property 
alleged  to  have  been  injured  is  situated  in 
another  state,  and  tbe  entire  tran.<caction 
took  place  in  tbnt  state,  tbe  defendant  was 
engaged  in  carrying  on  its  business  there, 
and  no  rt^ason  is  shown  why  tbe  action 
should  not  have  been  bronght  in  the  courts 
of  that  state.  If  tuirties  engaged  in  business 
bevnnd   the  territorial  limits  of  this  state 


may  come  Into  tta  coorta  aad  UUgate  locaf 
controversies  pertalniBK  to  ical  estate  ritn- 
ated  berood  Ita  territorial  Iwwilarlea,  a  rigjit 
would  be  given  to  noiTWldwita  anperior  to- 
that  belf-ngtng  to  reaidenta,  wbo  arc  reqnired 
to  bring  local  actions  tai  tbe  eoonty  wlieve 
the  subject  ot  tlie  actkm.  or  aome  part  tliere- 
ot,  is  sitnated. 

In  Slieppard  v.  Ceear  d'Alene  Ijamber  Col, 
62  Wash.  12.  112  Pac  932,  44  U  B.  A.  (K.  &.)■ 
267,  Ann.  Caa.  1912C.  900^  in  the  Majority 
opinion  it  Is  aald: 

'^Tbe  respondenti  have  oted  a  fine  of  aa- 
thorities  whiefc  hold  that  actiowa  for  ininiieB 
t«  real  property  most  be  broaght  in  Ifce  forai» 
rei  sitv.    Onr  statute  expressly  ■•  prondes." 

Cbadwkk  and  Mount,  33~,  In  tbe  dissent- 
ing opinion,  say  that  tbe  courts  of  that  state 
do  not  have  Jurisdiction  to  sostain  an  action 
for  the  use  and  occupation  of  lands  situated 
in  Idaho,  for  the  reaam  that  sncb  aetioo  ia 
local  and  not  transitory.  So  it  is  dear  from 
both  tbe  majority  and  minority  opfadons  diat 
tbe  conrts  of  that  state  woold  not  entertain 
JnrlsdictioD  lo  an  action  for  trespass  to- 
lands  located  in  anotber  state. 

(l-f1  Whfle  there  is  a  confliet  ot  authoritr 
on  this  point,  we  think  fliat  tbe  weigbt  and 
better  reason  is  to  the  elteet  that  a  coorif 
cannot  by  waiver  be  given  Jurisdiction  of 
local  actions  wbidi  properly  shooM  have 
been  brought  elsewhere.  Bogers  t.  Oady. 
104  OaL  288,  38  Pac  81,  43  Am.  SL  Bepi  100; 
Nasbvine  v.  Webb.  114  Tenn.  432,  85  8.  W. 
404,  4  Ann.  Caa.  1169 ;  Conant  v.  Deep  Creek 
Val.  Irr.  Co..  23  Utah,  637,  06  Pac  188,  90 
Am.  8L  Rep.  721;  Martin  v.  Battey,  87  Kan. 
582,  125  Pac  88,  Ann.  Cas.  1914A,  440; 
IVtts  V.  Chmp,  94  Cal.  393.  29  Pac  867; 
Jacks  et  al.  v.  Moore,  33  Ark.  31;  I>ivii  t. 
Headley,  22  N.  J.  Eq.  115;  Blo<&  v.  Hender- 
son. 82  Ga.  23,  8  S.  E.  877,  3  I>.  B.  A.  325,  14 
Am.  St  Bep.  138;  Town  of  Wayne  v.  Cald- 
well,  1  8.  D.  483. 47  N.  W.  547.  -%  Am.  St  Bep. 
730;  1  Freeman  on  Judgments  (4tb  Ed.)  f 
120. 

Stone  y.  United  States,  167  U.  8.  178,  17 
Sup.  Ct.  778,  42  L.  Ed.  127,  was  an  action  by 
the  government  against  the  plaintiff  in  er- 
ror  Stone,  wberein  the  gravamen  (rf  tbe  com- 
plaint was  tbe  conversion  of  lumber  and  rafl- 
rond  ties  manufactured  out  of  trees  cut  from 
government  land,  where  a  Judgment  was 
asked,  not  for  trespass,  but  for  tbe  value  of 
the  property  so  converted.  It  was  held  to 
be  a  transitory,  action,  which  coold  be 
bronght  In  any  Jurisdiction  where  tbe  de- 
fendant could  be  served  with  process.  Stone 
contended  that  as  the  land  from  which  the 
trees  were  alleged  to  have  been  unlawfully 
cut  was  in  Idaho,  tbe  action  was  local  to 
this  state,  and  that  tbe  United  States  Dis- 
trict Court  for  the  District  of  WasbingtoD 
had  no  Jurisdiction,  and  EUenwood  v.  Mari- 
etta Chair  Co.,  supra,  was  dted  as  antbority. 
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But  Hiirliin,  J.,  delivering  tbe  opinicHi  of  the 
«onrt,  pointed  out  that  the  EUenwood  Case 
proceeded  upon  the  theory  that  the  allega- 
tions of  the  petition  at  the  time  It  was  tried 
presented  a  single  cause  ot  action,  in  which 
the  principal  thing  was  the  trespass,  and 
the  conversion  of  the  property  was  inciden- 
tal only,  and  therefore  the  entire  cause  of 
action  was  local,  while  in  the  Stone  Case  the 
gravamen  of  the  action  was  tbe  conversion 
of  the  lumber  and  railroad  ties  manufactured 
iCrom  such  trees,  and  the  judgment  was  ask- 
ed, not  for  the  trespass,  but  for  tbe  value 
of  the  personal  property  so  converted  by  the 
defendant.  The  averment  that  the  lands 
were  owned  by' the  United  States  was  Intend- 
■ed  to  show  the  right  of  the  government  to 
claim  the  value  of  the  personal  property  in 
the  form  of  trees  taken  from  its  land ;  and, 
while  the  denial  of  the  government's  owner- 
ship made  it  necessary  to  prove  the  same, 
the  action  in  its  essential  features  related  to 
the  personal  property,  so  tliat  it  was  a  trans- 
itory action,  and  could  be  properly  brought 
in  any  Jurisdiction  in  which  the  defendant 
might  be  found. 

The  courts  which  concede  and  follow  the 
-general  rule  that  an  action  will  not  lie  in 
one  state  or  county  for  a  tort  committed 
against  real  property  in  another  make  an  ex- 
o^tlon  when  an  act  is  done  in  one  state 
-which  causes  an  injury  in  another,  and  in 
mch  a  case,  according  to  the  weight  of  an- 
tharlty,  the  action  may  be  brought  in  either 
jarlsdIctioB.  See  tbe  following  cases  cited 
In  note  t«  Coleman  v.  liucksinger  (Mo.)  26 
U  B.  A.  <N.  S.)  939,  under  title  of  Excep- 
tions to  the  Rule:  Stillman  t.  White  Rock 
Mfg.  Co.,  3  Woodb.  &  M.  538,  Fed.  Cas.  No. 
13,446;  MnnnviUe  v.  Worcester,  138  Mass. 
89,  52  Am.  Rpp.  2(51;  Foot  v.  EJdwards,  8 
Blatchf.  310,  Fed.  Cas.  No.  4,908;  Bundle  v. 
Delaware  &  R.  Canal,  1  Wall.  Jr.  275,  Fed. 
■Cas.  No.  12,139,  affirmed  hi  14  How.  80,  14 
I..  Ed.  335,  without  discussing  this  point.  It 
is  implied  in  all  of  these  cases  that  an  action 
would  also  have  lain  in  the  state  where  the 
Injured  property  was  situated.  In  Armen- 
diaz  V.  Stillman,  54  Tex.  623,  it  was  held 
that  an  action  would  lie  in  Texas  for  dam- 
ages to  lands  situated  on  the  south  side  of 


the  Rio  Orande  River,  in  Mexico,  by  obstruc-    tivate   not   less    than   one-sixteenth    of   his 


tlons  placed  in  the  bed  of  the  stream  on  the 
Texas  sid& 

An  exception  is  also  recognized  in  Thayer 
V.  Brooks,  17  Ohio,  489,  49  Am.  Dec.  474,  and 
St  Ia  &  S.  F.  R.  Co.  v.  Craigo,  10  Tex.  Civ. 
App.  238,  31  S.  W.  207,  although  in  these 
cases  the  action  was  brought  in  the  state  in 
which  the  land  was  situated,  and  not  in  the 
state  in  which  the  act  Inflicting  the  damage 
was  done. 

So  also  was  an  exception  recognized  in 
Morris  V.  Missouri  Pac.  R.  Co.,  78  Tex.  17, 
14  S.  W.  228,  9  L.  R.  A.  349,  22  Am.  St.  Rep. 
17,  although  the  circamstances  calling  for 


its  aivlication  did  not  exist  in  that  case,  and 
the  rule  Itaeit  was  therefore  applied. 

In  Dudctown  S.,  O.  &  I.  Co.  v.  Barnes 
(Tenn.  Snp.)  60  S.  W.  693,  it  was  held  that 
residents  of  Georgia  might  maintain  an  ac- 
tion in  Tennessee  for  damages  to  their  real 
property  in  Georgia,  from  a  nnlsanoe  main- 
tained by  defaidants  in  Tennessee. 

This  distinction  was  expressly  repudiated 
In  Karr  v.  New  York  Jewel  F.  Co.,  78  N.  J. 
Law.  19S,  78  Atl.  132,  holding  that  an  action 
on  the  case  would  not  lie  in  New  Jersey  for 
damages  to  real  property  in  the  District  of 
Columbia,  by  the  making  of  an  excavation 
on  adjacent  property,  and  that  the  fact  that 
plaintiff  would  be  without  redress  unless  the 
New  Jersey  court  took  cognizance  of  the 
suit  did  not  change  the  rule,  and  the  court 
expressly  repudiated  any  distinction  between 
an  notion  of  trespass  quare  clansum  freglt 
and  an  action  of  trespass  on  the  case.  The 
court  relied  upon  Hill  v.  Nelson,  70  N.  J.  Law, 
376,  57  Atl.  411,  which  was  an  action  for  tres- 
pass quare  dausum  fregit.  and  upon  Doherty 
V.  CatsklU  Cement  Co.,  72  N.  J.  Law.  315,  65 
Atl.  606,  in  which  the  declaration  set  up  neg- 
ligence and  nuisance  rather  than  trespass. 

In  the  instant  case,  it  Is  apparent  from  the 
complaint,  as  well  as  the  instructions  of  the 
court  in  submitting  the  cause  to  the  Jury, 
that  it  was  commenced  and  tried  upon  the 
theory  that  the  action  was  one  for  damages 
done  to  the  homestead  rights  of  plaintiffs  in 
said  land,  and  not  for  the  value  of  the  tim- 
ber destroyed,  although  that  was  a  necessary 
incident  to  be  taken  into  consideration  in 
computing  the  damages  to  the  homestead 
right. 

However,  If  the  facts  upon  which  respond- 
ents rely  could  be  stated  so  that  they  would 
show  a  transitory  cause  of  action  for  the  val- 
ue ot  (he  timber  products  alleged  to  have 
been  destroyed,  respondents  would  still  be 
confronted  with  the  qtiestlon  as  to  their  right 
to  recover  the  value  of  timber  growing  upon 
a  government  homestead  before  patent  is 
earned.  Tltis  homestead  entry  was  made  in 
1916 ;  under  the  provisions  of  U.  S.  Rev.  St. 
{  2291  (U.  S.  Comp.  St.  Ann.  vol.  6,  p.  6344, 
{  4632),  as  amended  by  the  act  of  June  6, 
1912,  c.  153,  an  entryman  la  required  to  cut- 


oitry  beginning  with  the  second  year,  and 
not  less  than  one-eighth  beginning  with  the 
third  year  and  nnttl  final  proof,  In  order  to 
obtain  patent  V.  B.  Rev.  St.  {  2461  (U.  S. 
Comp.  St  Ann,  voL  6,  p.  5966,  {  4S80),  makes 
it  unlawfnl  for  any  one  to  cut  or  wanttnly 
destn^  timber  upon  the  public  domain  with- 
out a  license  from  the  government  or  statu- 
tory authority. 

In  Shiver  y.  United  States,  159  U.  S.  491. 
16  Sup.  Ct  64,  40  L.  E3d.  231,  it  is  said  that 
lauds  duly  and  properly  entered  as  a  hc»n»- 
stead  under  the  homestead  laws  are,  and 
conttnne  to  be  from  the  time  of  entry  and 
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pending  the  proceeding^  before  the  land  de- 
partment, and  nntil  final  disposition  by  that 
department,  lands  of  the  United  States  with- 
in the  meaning  of  U..  S.  Rev.  St  i  2461,  and 
that  where  a  citizen  has  made  a  regular  en- 
try upon  the  public  lands,  under  and  in  ac- 
cordance with  the  homestead  laws,  such  citi- 
zen can  be  held  liable  in  a  criminal  prosecu- 
tion under  said  section  or  under  section 
5388,  or  either  of  said  sections,  for  cutting 
and  removing,  after  such  homestead  entry 
and  while  the  same  is  in  full  force,  the  stand- 
ing trees  and  timber  found  and  being  on  the 
land  80  entered  as  a  homestead,  although  a 
settler  upon  a  homestead  may  cut  such  tim- 
ber as  is  necessary  to  clear  the  land  for  cul- 
tivation, or  to  build  himself  a  house,  or  out- 
buildings. Or  fences.  Perhaps  he  may  ex- 
change such  timber  for  lumber,  to  be  used 
for  these  imrposes,  but  he  cannot  sell  the 
same  for  money,  except  where  the  timber  is 
cut  for  the  purpose  of  cultivation.  Union 
Naval  Stores  Co.  v.  United  States,  240  U.  S. 
284,  36  Sup.  Gt  808,  60  L.  Ed.  644;  Stone 
V.  United  States,  supra. 

In  Knapp  v.  Alexander  Edgar  Lumber  Co., 
237  U.  S.  162,  35  Sup.  Ct.  615,  59  L.  Ed.  895, 
it  Is  held  that  after  patent  has  been  Issued 
or  earned  a  homestead  entryman  may  main- 
tain an  action  for  damages  for  timber  will- 
fully cut  by  a  trespasser  after  such  home- 
steader had  made  entry,  but  before  he  bad 
taken  possession,  although  the  agent  of  the 
government  hadL  settled  Its  claim  for  the 
damage  caused  by  such  trespass  by  accept- 
ing the  value  of  the  timber  removed,  of 
which  the  entryman  had  no  notice. 

We  entertain  no  doubt  that  a  homestead- 
er upon  public  lands,  from  the  date  of  mak- 
ing a  formal  entry  and  paying  the  sum  re- 
quired by  law,  has  such  a  vested  right  of 
property  therein  as  will  enable  him  to  recov- 
er damages  for  injury  to  such  entry,  where 
he  has  brought  his  action  in  the  proper  fo- 
rum, and  upon  a  pleading  that  defines  hi^ 
right  as  a  settler  on  such  homestead.  Mc- 
Leod  V.  Spencer,  21  Okl.  165,  95  Pac.  754, 
17  I*  R.  A.  (N.  S.)  958,  129  Am.  St.  Rep.  774; 
McGuire  v.  Brown,  106  Cal.  660,  39  Pac.  1060, 
30  L.  R.  A.  384;  Larsen  v.  O.  R.  &  N.  Co., 
19  Or.  240,  23  Pac.  974;  Burlington,  K.  S.  & 
W.  R.  Co.  V.  Johnson,  38  Kan.  142,  16  Pac. 
125;  Ellisworth,  M.,  N.  &  S.  B.  R.  Co.  ▼. 
Gates,  41  Kan.  674,  21  Pac.  632;  Nelson  v. 
Big  Blackfoot  Mill  Co.,  17  Mont  553,  44  Pac. 
81;  Wendel  v.  Spokane  County,  27  Wash. 
121,  67  Pac.  576.  91  Am.  St.  Rep.  825 ;  Bab- 
cock  T.  Canadian  Northern  R.  Co.,  117  Minn. 
434, 136  N.  W.  275,  Ann.  Cas.  1018D,  924. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  pleadings  in  this  case  do  not  present 
any  question  with  regard  to  injuries  sus- 
tained by  respondents  by  reason  of  the  al- 
leged trespass  to  or  upon  their  homestead 
entry,  which  the  courts  of  this  state  have 
Jurisdiction  to  determine,  and  that  the  Judg- 


ment should  be  reversed  and  remanded,  with 
Instructions  to  dismiss  the  action,  neither 
party  to  recover  costs;  and  It  Is  so  ordered. 

BUDGE,  McCarthy,  and  dunn,  jj., 

concur. 

RICE,  O.  J.  (dissenting).  In  the  case  of 
Livingston  v.  Jefferson,  Fed.  Cas.  No.  8411, 
Marshall,  sitting  as  Circuit  Justice,  pointed 
out  that  the  rule  of  law  classifying  trespass 
upon  real  property  as  a  local  action  Is  ex- 
tremely artificial  and  arbitrary,  and  ottesa. 
leads  to  the  "inconvenience  of  a  dear  right 
without  a  remedy." 

I  think  the  majority  opinion  tn  the  case  of 
LltOe  ▼.  0.,  St.  P.,  M.  &  O.  R.  Co.,  65  Minn. 
48,  67  N.  W.  846,  33  L.  R.  A.  423,  60  Am.  St 
Rep.  421,  is  sound  In  principle,  and  should' 
be  followed  in  this  state.  The  objections 
urged  by  Justice  Buck  in  his  dissenting  opin- 
ion In  that  case  on  the  ground  of  policy  ap- 
ply with  equal  force  to  all  transitory  actions. 
See,  also,  Peyton  v.  Desmond,  129  Fed.  1,  6* 
0.  C.  A.  651. 

There  is  another  reason  why  I  cannot  con- 
cur. The  question  of  Jurisdiction  was  not 
raised  by  appellant  in  the  court  below,  nor 
In  this  court  It  was  raised  by  this  court  of 
Its  own  motion.  This  court  should  not  of 
its  own  motion  dismiss  an  action  after  Judg- 
ment, unless  the  Judgment  is  clearly  void  for 
lack  of  Jurisdiction.  That  the  matters  dis' 
cussed  in  the  majority  opinion  do  not  relate 
essentially  to  Jurisdiction  follows  from  the 
language  of  Mr.  Justice  Gray  In  Huntington 
v.  Attrlll,  146  U.  S.  657,  13  Sup.  Ct.  224,  36 
L.  Ed.  1123: 

"Whether  actions  to  recover  pecuniary  dam- 
aees  for  trespasses  to  real  estate  •  *  • 
are  purely  local,  or  may  be  brought  abroad,  de- 
pends upon  the  question  whether  they  are  view- 
ed as  relating  to  the  real  estate,  or  only  as 
affording  a  personal  remedy.  •  •  *  And 
whether  an  action  for  trespass  to  land  in  one 
state  can  be  broiigLt  in  another  state  depends 
on  the  view  which  lae  latter  state  takes  of  the 
nature  of  the  action." 

See,  also,  Sentenla  ▼.  Ladew,  140  N.  T.  463, 
85  N.  E.  660,  37  Am.  St.  Rep.  669. 

Unlimited  Jurisdiction  is  granted  to  dis- 
trict courts  by  our  Constitution  in  all  cases 
of  law  and  equity.  This  Jurisdiction  can- 
not be  limited  by  the  Legislature.  Fox  v. 
Flynn,  27  Idaho,  580,  150  Pac.  44;  State  v. 
Snook,  201  Pac.  494.  The  Judgment  la  this 
case  was  not  void  for  want  of  Jurladlctioa 
in  the  district  court,  and,  if  affirmed,  would 
be  entitled  to  full  faith  and  credit  under  the 
federal  Constitution. 

In  this  case  the  respondents  waived  any 
question  of  Jurisdiction  by  bringing  their  ac- 
tion in  a  court  of  this  state.  The  appellant 
also  waived  its  objection  to  the  Jarisdictlon 
by  answering  to  the  merlta  and  by  falling  to 
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assign  as  error  in  this  court  want  of  Juris- 
diction in  the  court  below.  I  think  such 
waiver  should  be  given  effect,  and  the  Juris- 
diction should  be  sustained. 


HERRICK  V.  GALLET,  State  Andltor. 
(No.  3820.) 

(Supreme  Court  of  Idaho.    Jan.  24,  1822.)  . 

1.  StatM  «=al3&— MoBsy  sot  to  be  drawn  from 
treasury  exoept  oa  valid  appropriation. 

No  money  can  be  drawn  from  the  state 
treasury  except  in  pursuance  of  a  valid  appro- 
priation. 

2.  States  «=»  1 37— Auditor  oannot  draw  war^ 
rant  for  claim  allowed  witbont  appropriatloji 
tf  cover  It. 

The  state  auditor  cannot  legally  draw  a 
warrant  to  pay  a  claim  against  the  state,  even 
though  it  has  been-  allowed  by  the  state  board 
of  examiners,  unless  the  Legislature  has  made 
an  appropriation  to  cover  it. 

3.  States  «s»i3l— Appropriation  act  must  ex- 
pressly authorize  nso  of  spoclfle  finds  for 
speelflo  purposes. 

To  constitute  an  appropriation,  a  legisla- 
tive act  must  expressly  authorize  that  certain 
specified  funds  shall  be  used  for  certain  speci- 
fied purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
Bfid  Phrases,  First  and  Second  Series,  Appro- 
priate—Appropriation.] 

4k  States   4(=3l83— Board   of    examiners'    ap- 
proval of  claim  not  oonciusive  as  to  whether 
money  has  been  appropriated  therefor.' 
The  act  of  the  state  board  of  examiners, 
in  approving  a  claim  against  the  state,  is  not 
conclusive  of  the  question  as  to  whether  the 
Legislature    has    appropriated   money    to   pay 
the  same. 

5.  Mandamus  d=>  154(4)— Petition  to  compel 
the  auditor  to  draw  warrant  must  allege  that 
Legislature  has  appropriated  money  to  pay 
claim. 

An  allegation  that  the  Legislature  has  ap- 
propriated money  for  the  payment  of  a  claim 
is  an  essential  allegation  of  a  petition  for  a 
writ  of  mandate  to  compel  the  state  auditor  to 
draw  a  warrant  on  the  treasurer. 

6.  SUtes  «s»i3l— Statutes  4=>l6l(i)— More 
minute  statute  prevails;  two  ssctlons  of 
Compiled  Statutes  held  not  to  establish  an 
appropriation,  one  being  Impliedly  repealed 
hy  the  other,  which  did  not  mention  It. 

When  two  acts  of  the  Legislature  deal  with 
the  same  subject-matter,  that  one  which  Is 
more  minute  and  particular  prevails. 

7.  Statutes  «=>  161  (i)— Where  two  iaoonslst- 
eat  aots  deal  with  same  subject,  the  later  pre- 
vails. 

When  two  acts  of  the  Le^slatnre  dealing 
with  the  same  subject-matter  are  necessarily 
inconsistent,  the  later  enactment  prevails  over 
the  earlier. 


Petition  by  Fred  Herrlck,  doing  business 
an  the  Export  Lumber  Company,  against  B. 
O.  Oallet,  State  Auditor,  for  a  writ  of  man- 
date to  compel  the  defendant  to  draw  war- 
rants on  the  state  treasurer.  Defendant's 
demurrer  to  petition  sustained,  with  leave  to 
amend  within  15  days;  otherwise  the  Judg- 
ment vTill  be  that  tdalntltrs  action  be  dis- 
missed. 

Frank  L.  Moore,  of  Moscow,  for  plaintiff. 
Roy  li.  Black,  Atty.  Gen.,  and  James  L. 
Boone,  Asst  Atty.  Gen.,  for  defendant 

McCarthy,  J.  This  is  a  petition  for  a 
writ  of  mandate  to  compel  the  defendant,  the 
state  auditor,  to  draw  tus  warrant  for  the 
sum  of  $12,948.56  upon  the  state  treasurer 
for  the  payment,  out  of  the  state  fish  and 
game  fund,  of  a  claim  for  that  amount 
which  has  been  allowed  by  the  state  board  of 
examiners.  The  amount  in  question  repre- 
sents the  difference  ^between  the  contract 
price  of  timber  removed  by  plaintiff  from 
Heybum  Park,  under  two  contracts  between 
him  and  the  state  board  of  land  commis- 
sioners, and  the  amount  paid  by  him  in  pur- 
chase of  the  timber.  In  an  action  brought 
by  the  state  in  the  district  court  of  the 
Elighth  Judicial  district,  the  contracts  were 
held  to  be  Invalid,  as  being  in  violation  of 
the  terms  and  conditions  fixed  by  the  Secre- 
tary of  the  Interior  in  issuing  patent  to  the 
state  from  the  United  States  in  pursuance  of 
an  act  of  Congress  authorizing  the  same,  and 
Herrick  was  perpetually  enjoined  from  cut- 
ting or  removing  trees  or  timber  from  Hey- 
bum Park.  The  clahn  was  presented  to 
the  state  board  of  examiners,  approved  by  it, 
and  certified  to  the  state  auditor.  The  state 
auditor  has  refused  to  draw  his  warrant  up- 
on the  state  treasurer  against  the  state  flsh 
and  game  fund,  and  the  plaintiff  herein  pe- 
titions for  a  writ  of  mandate  to  compel  him 
to  do  so. 

[1,  2]  PlalntiiTs  petition  alleges  that  the 
money  in  question  was  deposited  with  the 
state  of  Idaho  to  the  credit  of  the  flsh  and 
game  fund  and  placed  in  and  became  and 
now  is  a  part  of  said  fund;  that  the  board 
of  examiners,  on  or  about  June  29,  1921, 
passed  plaintiff's  claim  and  certified  the 
same  to  defendant  as  state  auditor,  as  a 
Just  and  valid  claim  against  the  fish  and 
game  fund  to  be  paid  out  of  the  moneys  in 
said  fund;  that  there  has  been,  and  now  is, 
in  said  flsh  and  game  fund  sufficient  money 
to  pay  said  claim  or  any  warrant  issued 
thereon  by  defmdant  for  the  payment  of  the 
sama  Defendant  has  demurred  to  the  peti- 
tion, tlter^y  admitting  all  facts  properly 
pleaded. 

PlalntiiTs  contention  may  be  summarized 
as  foUows:  C.  S.  |  3095,  provides  that  aU 
Improvements  in  Heyburn  Park  together 
with  the  expenses  of  maintaining  and  gov- 
erning the  park  shall  be  paid  out  of  the  flsh 
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and  game  fond,  and  all  revenue  derived  from 
tbe  park  shall  be  paid  into  such  fund.  O. 
S.  S  2666,  creates  a  continuing  fund,  to  be 
known  as  the  state  fish  and  game  fund,  ojit 
of  moneys  derived  from  the  operation  of  the 
fish  and  game  bureau.  The  two  sections, 
taken  together,  appropriated  moneys  in  the 
state  fish  and  game  fund,  including  revenues 
derived  from  Heyburn  Park,  to  the  pay- 
ment of  claims  arising  out  of  expenditures  in 
improving  the  park  and  the  expenses  of 
maintaining  and  governing  tlie  park.  From 
these  premises  plaintiff's  counsel  concludes 
that  there  is  money  in  the  fish  and  game 
fund  duly  appropriated  and  available  for 
the  purpose  of  paying  the  claim.  Counsel 
does  not  Invoke  the  trust  fund  theory.  De- 
fendant's counsel  contend  that  the  warrant 
cannot  be  legally  issued  unless  there  has  been 
such  an  appropriation;  that  the  petition  fails 
to  show  such  an  appropriation;  that  it 
therefore  fails  to  state  a  cause  of  action,  and 
the  demurrer  should  he  sustained. 

The  state  Constitution  (article  7,  §  13), 
provides  that  no  money  shall  be  drawn  from 
the  treasury  but  in  pursuance  of  appropria- 
tions made  by  law.  C.  S.  {  141,  subd.  14, 
provides  that  it  Is  the  duty  of  the  state 
auditor  to  draw  warrants  on  the  treasurer 
for  the  payment  of  moneys  directed  by  law  to 
be  paid  out  of  the  treasury,  but  no  warrant 
must  be  drawn  unless  authorized  by  law. 
No  warrant  can  issue  to  pay  a  claim,  even 
though  allowed  by  the  board  of  examiners, 
until  the  Legislature  has  made  an  appropria- 
tion to  cover  the  same.  Kroutinger  v.  Board 
of  Examhuers,  8  Idaho,  463,  69  Pac.  279. 

[I]  As  to  what  constitutes  an  appropria- 
tion, this  court  has  used  the  following  lan- 
guage: 

"While  it  is  true  no  set  form  of  words  is 
necessary  to  make  an  appropriation,  language 
should  be  used  that  would  sliow  the  intention 
of  the  Legislature  to  make  an  appropriation. 
Tbe  mere  declaration  that  certain  charges 
against  the  state  must  be  paid  out  of  the  state 
treasury  does  not  necessarily  make  an  appro- 
priation. •  *  * "  Kingsbury  v.  Anderson,  5 
Idaho,  771,  51  Pac.  744. 

"An  appropriation,  within  the  meaning  of 
the  section  of  our  Constitution  last  above  quot- 
ed [article  7,  S  13],  is  authority  from  the  Leg- 
islature expressly  given  in  legal  form,  to  the 
proper  oflicers,  to  pay  from  the  public  moneys 
a  specified  sum,  and  no  more,  for  a  specified 
purpose,  and  no  other.  It  follows  that  no  mon- 
ey may  lawfully  be  paid  from  the  treasury  ex- 
cept pursuant  to  and  in  accordance  with  an 
act  of  the  Legislature  expressly  appropriating 
it  to  the  specific  purpose  for  which  it  is  paid." 
Bpperson  v.  Howell,  28  Idaho,  338,  at  page 
343,  154  Pac.  621,  at  page  623. 

[4,  S]  PlalntlfTs  counsel  contends  that  tbe 
board  of  examiners  acta  quasi  Judicially  in 
passing  on  claims  against  tbe  state.  This 
contention  is  sound.  Pyke  v.  Steunenberg,  5 
Idaho,  614,  51  Pac.  614 ;  Bragaw  v.  Gooding, 
14  Idaho,  288,  94  Pac.  488.  He  also  contends 
that  after  a  claim  has  been  allowed  by  the 


board  of  examiners  the  duty  of  tbe  auditor 
to  draw  the  warrant  is  purely  ministerial. 
This  contention  is  also  sound.  In  re  Hnston, 
27  Idaho,  231,  147  Pac.  1064.  From  these 
premises  he  concludes  that  the  act  of  the 
state  board  of  examiners  in  approving  the 
daim  has  the  effect  of  a  conclusive  decision 
that  there  is  money  in  the  treasury  appnh 
priated  by,  the  Legislature  to  pay  it,  which 
prevents  liie  defendant  from  raising,  and 
tills  court  from  entertaining,  the  question  as 
lo  whether,  there  is  such  an  appropriation. 
With  this  conclusion  we  do  not  agree.  Const, 
art  7,  §  13,  prohibits  any  officer  created  un- 
der the  Constitution  and  laws  of  the  state 
from  paying  money  out  of  the  state  treas- 
ury, except  in  accordance  with  an  appropri- 
ation made  by  law.  Jeffreys  ▼.  Huston,  23 
Idaho,  372,  129  Pac.  1065..  The  board  of 
examiners  has  power  to  examine  all  claims 
against  the  state  except  salaries  or  compen- 
sations of  ofiJcers  fixed  by 'law  and  perform 
such  other  duties  as  may  be  prescribed  by 
law.  Const,  art.  4,  S  18.  We  do  not  find  any 
provision  of  tbe  Constitution  or  the  statutes 
which  empowers  the  l)oard  to  conclusively 
decide  that  there  Is  an  appropriation  avail- 
able to  pay  the  daim.  0.  S.  {  239,  provides 
that  on  aU  accounts  submitted  to  the  board 
for  action  the  state  auditor  must  certify 
that  there  are  funds  in  the  state  treasury 
out  of  which  the  same  may  lawfully  be  paid, 
and  C.  S.  S  242,  provides  that  no  claim  shi^ 
be  examined,  considered,  or  acted  upon  by 
the  board  unless  the  state  auditor  shall  have 
so  certified.  These  statutes,  bowev^,  cannot 
have  the  effect  of  making  the  certificate  of 
the  auditor,  or  order  of  the  board,  conclu- 
sive  of  tbe  matter.  When  the  question  Is 
raised,  It  is  the  duty  of  tjiis  court  to  enforce 
the  provisions  of  Const  art.  7,  {  13.  Plain- 
'tiff  has  no  right  to  a  writ  of  mandate  from 
this  court  directing  the  auditor  to  draw  a 
warrant  upon  the  treasurer  for  the  payment 
of  bis  claim  unless  It  appears  that  there  is 
money  In  the  treasury  duly  appropriated  for 
that  purpose.  An  allegation  of  such  appro- 
priation Is  necessary  to  a  statement  of  a 
cause  of  action.  The  vital  question  In  this 
case  is:  Does  the  petition  allege  such  an 
appropriation? 

[6]  Plaintiff  relies  upon  sections  3095  and 
2666  to  establish  an  appropriation.  Section 
3095,  enacted  in  1911,  reads  as  follows : 

"Sec.  3095.  AU  hnprovements  within  said 
park  [Heyburn  Park]  shall  be  made  under  di- 
rection of  the  department  of  public  works  and 
all  costs  of  such  improvements,  together  with 
the  expense  of  maintaining  and  governing  said 
park  sball  be  paid  out  of  the  fish  and  game 
fond,  and  ell  revenue  derived  from  said  park 
shall  be  paid  Into  said  fund." 

C.  S.  I  2666,  enacted  In  its  present  form  by 
Session  Laws  1919,  c.  65,  i  49,  p.  238,  reads 
as  follows: 

"Sec.  2666.  There  is  hereby  established  a 
fund  to  be  known  as  the  state  fish  and  gam* 
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fmid,  which  shall  consist  of  any  moneys  now 
in  said  fund  and  of  all  moneys  received  from 
the  sale  of  licenses  and  permits  or  either  of 
them  of  whatsoever  kind,  nature  or  class;  of 
all  moneys  received  from  fines  or  forfeitures 
of  whatsoever  kind,  nature  or  amount  as  pro- 
vided in  this  chapter;  and  of  all  moneys  receiv- 
ed from  the  sale  of  such  personal  property 
owned  by  the  state  fish  and  game  department 
as  may  be  found  of  no  further  use  to  said  de- 
partment and  from  the  sale  of  such  articles  of 
personal  property  as  may  by  said  department 
be  confiscated  under  the  provisions  of  this 
chapter,  indoding  the  sale  of  confiscated  fish 
and  game;  and  of  all  other  funds  arising  from 
moneys  from  whatsoever  source  or  sources  de- 
rived, and  are  set  aside  for  the  carrying  out 
of  the  provisions  of  this  chapter.  All  moneys 
derived  as  aforesaid  shall  be  turned  over  to  the 
state  treasurer  who  shall  deposit  the  same  in 
the  state  fish  and  game  fund  as  herein  pro- 
vided; and  all  moneys  at  any  time  in  said 
state  fish  and  game  fund  are  hereby  appropri- 
ated for  the  purposes  of  defraying  the  ex- 
penses, debts  and  costs  incurred  in  carrying  out 
the  provisions,  object  and  purposes  of  this 
chapter,  and  for  no  other  purpose  whatsoever 
and  all  claims  against  said  state  fish  and  game 
fund  shall  be  carefully  and  minntely  examined 
by  said  state  fish  and  game  warden,  passed  by 
board  of  examiners  and  certified  to  the  state 
auditor  who  shall  thereupon  draw  his  warrant 
against  said  state  fish  and  game  fund  for  all 
bills  and  claims  so  allowed." 

PlaintifTs  counsel  cont^ids  that  tbeee  two 
sections,  read  together,  constitute  an  appro- 
priation of  moneys  in  the  stat^  fish  and 
game  fund  for  the  payment  of  plalntltTs 
claim.  There  is  room  for  gravest  doubt  as 
to  whetlier  section  3095  was  a  valid  appropri- 
ation of  the  fish  and  game  fund  for  the  pur- 
poses named,  and  whether  the  language  used 
In  describing  those  purposes  included  such  a 
claim  as  plaintlflTs.  But,  if  both  these 
points  be  conceded,  this  does  not  make  out  a 
case  for  plaintiff.  Section  .3095  was  im- 
pliedly repealed  by  section  2666.  The  latter 
section  provides  that  the  moneys  in  the  state 
flsh  and  game  fund  are  hereby  appropriated 
for  the  purposes  of  defraying  the  expenses, 
debts,  and  costs  incurred  in  carrying  out  the 
provisions,  objects,  and  purposes  of  the  chap- 
ter of  which  it  is  part,  and  for  no  other  pur- 
poses whatsoever.  The  chapter  in  question, 
being  chapter  126  of  title  23,  refers  exclu- 
sively to  the  conservation  of  fiah  and  game 
by  the  flsb  and  game  bureau,  and  has  no 
reference  to  Heybum  Park,  its  Improvement 
or  maintenance.  Both  statutes  refer  to  the 
flsh  and  game  fund.  Where  two  acts  deal 
with  a  common  subject-matter,  the  one  which 
deals  with  it  In  the  more  minute  and  par- 
ticular way  will  prevail.  Boise  City  Nat 
Bank  T.  Boise  City,  15  Idaho,  792,  100  Pac. 
93;  O.  S.  L.  R.  Co.  v.  Minidoka  County,  28 
Idaho,  214, 153  Pac.  424;  Peavy  v.  McCombs, 
26  Idaho,  143,  140  Pac.  965. 

[7]  If   two   acts   dealing   with    a  common 
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8ubject-matt»  are  necessarily  Inconsistent, 
the  later  statute  is  deemed  to  Impliedly  re- 
peal the  earlier.  Noble  v.  Bragaw,  12  Idaho, 
265,  85  Pac.  903;  Peavy  v.  McCombs,  supra. 
Section  2666  is  the  later  act  and  enumerates 
specifically  the  purposes  for  which  the  flsh 
and  game  fund  is  appropriated.  Expenses 
in  connection  with  Heyburn  Park,  not  being 
mentioned,  are  necessarily  excluded.  If  it 
were  conceded  that  section  2666  constitutes 
8  valid  continuing  appropriation  of  the  flsh 
and  game  fund  for  the  purposes  expressly 
mentioned,  it  certainly  would  not  cover  the 
plaintiff's  claim. 

We  conclude  tliat  the  petition  does  not  al- 
lege a  valid  appropriation  for  the  payment  of 
plaintiff's  claim,  and  that,  on  the  facts  set 
forth  in  the  petition,  the  defendant  was  Jus- 
tified in  refusing  to  Issue  a  warrant  De- 
fendant's demurrer  to  plaintifTa  petition  is 
sustained,  with  leave  to  plaintiff  to  amend 
within  15  days  If  he  cares  to  do  so.  In  the 
event  of  no  amendment,  Judgment  will  be 
that  plaintiff's  acUon  be  dismissed,  with 
costs  to  defendant 

RICE,  O.  J,  and  DUNN  and  LBB,  JJ., 
concur. 


CALLAHAN  v.  FRASER  a«  al.    (No.  9940.) 
(Supreme  Court  of  Colorado.     Feb.  6,  1922.) 

1.  Tenancy  In  oommon  <g=322— Tender  to  ven- 
dor of  proportionate  part  of  purchase  price 
gives  no  rinhts. 

A  tender  by  the  owner  of  an  undivided  in- 
terest in  a  mining  lease  and  option  to  purchase 
to  the  owner  of  the  property,  of  her  'portion 
of  the  purchase  price,  gave  her  no  rights  as 
against  her  cotenants  in  the  lease  who  had  pur- 
chased the  property  from  the  lessor  subject  to 
the  lease  and  option. 

2.  Tenancy  In  common  ®=»38 (3)— Requirement 
that  purchase  prioo  be  tendered  Into  court 
held  reasonable. 

In  an  action  by  the  owner  of  an  undivided 
interest  in  a  mining  lease  and  option  against 
her  co-owners  to  recover  a  proportionate  in- 
terest in  the  claim,  after  its  purchase  by  the 
co-owners,  the  requirement-  that  the  plaintiff 
pay  into  court  her  proportionate  part  of  the 
purchase  price  of  the  lease  was  justified,  so 
that  it  was  not  error  to  dismiss  the  action 
when  she  failed  to  do  so. 


En  Banc. 

Error  to  District  Court,  Saguache  County; 
Jesse  C.  Wiley,  Judge. 

Action  by  Nellie  C  H.  Callahan  against 
Harold  W.  Fraser  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Afiirmed. 
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S.  M.  True,  of  Sagnache,  for  plaintiff  in 
error. 

Carle  Wtaltebead  and  Albert  K  Vogl,  both 
of  Denver,  for  defendants  in  error. 

TELLER,  J.  The  errors  assigned  In  this 
case  are  that  the  court  erred  lu  sustaining 
demurrers  to  plaintiff's  second  amended 
complaint  and  In  dismissing  the  action. 

The  complaint  alleged  that  plaintiff  pur- 
chased an  undivided  one-elghtI>  interest  in  a 
mining  lease  and  option,  the  remaining  in- 
terests in  which  were  afterwards  purchased 
by  the  defendants  in  the  suit,  defendants  in 
error  here. 

It  is  further  alleged  la  the  complaint  that 
plaintiff  and  defendants,  as  owners  of  said 
lease  and  option,  agreed  to  take  up  the  op- 
tion, making  full  payment  of  the  purchase 
price  of  said  prt^erty;  that  plaintiff  appear 
ed  at  the  appointed  place,  prepared  to  pay 
her  portion  of  said  purdiase  price,  but  that 
the  other  parties  did  not  comply  with  their 
agreement  in  respect  to  the  purchase;  that 
she  thereupon  tendered  to  the  owner  of  the 
property  her  certified  check  for  $2,500,  her 
share  of  the  purchase  price ;  that  thereafter 
defendant  Fraser,  acting  in  the  interest  of  his 
codefendants,  purchased  the  property,  sub- 
ject to  the  lease  and  option. 

The  complaint  also  alleges  that  the  de- 
fendants are  operating  said  property,  taking 
large  bodies  of  ore  therefrom.  She  prays 
that  she  may  be  permitted  to  pay  into  court 
$2,500  for  her  one-eighth  interest,  and  be 
adjudged  an  owner  of  the  property  to  that 
extent,  and  that  an  accounting  be  had  as  to 
the  proceeds  of  the  mine. 

When  the  demurrers  were  sustained,  20 
days  were  allowed  to  plaintiff  to  amend  her 
complaint,  and  in  which  to  tender  into  court 
the  sum  of  $2,500.  Plaintifl  neither  amend- 
ed her  complaint  nor  made  any  tender  of  the 
money  within  the  20  days,  or  at  all.  The 
action  was  thereupon  dismissed. 

[1]  It  is  dear  that  plaintiff's  tender  to  the 
own&e  of  the  property  gave  her  no  rights, 
because  the  option  was  not  for  a  sale  of  an 
eighth  interest,  but  of  the  whole  property. 
The  contract  alleged  being  one  in  which  pay- 
ment was  a  condition  precedent,  she  could 
not  demand  a  conveyance  without  tendering 
payment  This  fact  Is  recognized  by  plain- 
tiff in  the  prayer  of  her  complaint  by  asking 
leave  to  pay  the  required  sum  into  court  as 
the  basis  of  h»  right  to  a  conveyance. 

[2]  The  requirement,  that  she  make  a  ten- 
der was  Justified,  and  plaintiff  is  in  no  jpo- 
sition  to  coiflplain  of  it.  She  had  no  right 
to  an  accoimting  because  she  had  not  yet 
established  a  right  to  the  interest,  and  could 
not  do  so  until  she  had  tendered  to  the  own- 
ers of  the  property  the  purchase  price  of  the 
Interest  claimed.    The  defendants,  be  it  ob- 


served, are,  according  to  the  complaint,  the 
owners  of  the  property  and  of  the  lease  and 
option. 

Finding  no  error  in  the  record,  the  judg- 
ment is  afllrmed. 

SCOTT,  O.  J.,  and  BAILEY,  J,  not  par- 
ticipating. 


INTERNATIONAL  STATE  BANK  V.  Mc- 
GLASHAN  et  al.    (No.  9761.) 

(Supreme  Court  of  Colorado.    Feb.  6,  1022.) 

1.  Exceptions,  bill  of  «=»42— Counsel's  approv- 
al  of  bill  of  excepbtlont  without  objeotlng  to 
delay  waives  objection. 

Where  counsel  for  defendants  in  error  ap- 
proved the  bill  of  exceptions  on  the  day  after 
it  should  have  been  filed,  without  noting  any 
objection  on  the  ground  of  tlie  delay,  and  per- 
mitted the  bill  thereafter  to  be  approved  by  the 
trial  court  without  making  such  objection,  the 
objection  that  the  bill  was  not  approved  and 
filed  in  time  was  waived. 

2.  Corporations  «=>339— Annual  report,  omit- 
ting certain  Items,  held  a  nullity,  so  that 
officers  were  liable  for  debts  as  for  failuro 
to  make  report. 

The  annual  report  of  a  corporation,  filed 
by  its  officers,  which  omits  to  state  the  amount 
of  its  indebtedness,  and  whether  it  was  en- 
gaged in  the  active  operation  of  its  business 
as  required  by  Laws  1011,  p.  254,  is  a  nullity, 
and  the  officers  are  liable  for  debts,  as  the 
statute  provides  for  failure  to  make  a  report 

3.  Corporations  «=3339— Inaxaot  statonent  la 
annnal  report  hel4  not  to  euro  omission 
therein. 

A  statement  in  a  corporation's  annual 
report,  required  by  Laws  1911,  p.  254,  of  assets 
and  liabilities  which  was  palpably  erroneous, 
in  that  it  included  capital  stock  as  assets,  and 
not  as  liabilities,  does  not  cure  the  omission 
of  statements  as  to  the  indebtedness  of  the 
corporation,  and  its  active  operation  of  busi- 
ness. 

4.  Corporations  €=3360(1)— Complaint  In  ac- 
tion against  officers  held  to  allege  Indebted- 
ness  was   Incurred  during  statutory  period. 

In  an  action  to  enforce  the  personal  liabili- 
ty of  officers  for  failure  to  file  an  annual  report 
as  required  by  Laws  1911,  p.  254,  which  makes 
them  liable  on  such  failure  for  all  debts  con- 
tracted during  the  year  next  preceding  the 
time  when  the  report  should  have  been  filed, 
and  until  such  report  was  filed,  a  complaint 
alleging  promises  to  pay  on  dates  between  the 
filing  of  the  defective  report  and  a  date  three 
weeks  subsequent  thereto  sufficiently  shows 
that  the  debt  was  contracted  within  the  statu- 
tory period. 

5.  Limitation  of  actions  «s»l27(2)— Amendad 
complaint  not  stating  new  cause  of  action 
relates  back  to  original  complaint 

An  amendment  to  a  complaint  which  sets 
np  no  new  cause  of  action,  and  makes  no  new 
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demand,  but  Bi'mply  perfects  and  extend*  the 
allegations  in  support  of  the  cause  of  action 
originally  stated,  relates  back  to  the  time  of 
the  commencement  of  the  action,  and  the  run- 
ning of  the  statute  of  limitatioos  against  the 
cause  of  action  so  pleaded  is  arrested  at  that 
time. 

6.  Umltatton    of    actions   ®=»I27(3)— Amend- 
ments by  Interlineations  held  not  to  state 
new  cause  of  aotioa. 
In  a  complaint  against  the  officers  and  di- 
Yectors  of  a  corporation,  to  enforce  their  per- 
sonal  liability   for   debts    of   the   corporation, 
amendments  by  interlineation,  which  merely  al- 
leged a  good  and  sufficient  consideration  for 
the  corporation's  promise  to  pay,  and  negaUyed 
payment  of  the  debts  by  the  corporation,  did 
not  state  a  new  cause  of  action,  so  as  to  be 
barred  by  the  expiration  of  period  of  limita- 
tions between  the  filing  of  the  original  com- 
plaint and  the  amendments. 

'En  Banc. 

Error  to  Watrict  CJourt,  Las  Animas  Coun- 
ty;  A.  O.  McOhesney,  Judge. 

Action  by  the  International  State  Bank 
against  A.  E.  McGIashan  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.     Reversed  and  remanded. 

Jesse  G.  Northctttt,  of  Denver,  and  A.  W. 
McHendrie,    of    Trinidad,    for    plaintiff    In 

Henry  Hunter,  James  McKeougb,  and  J.  J. 
Hendrlck,  all  of  Trinidad,  and  A.  E.  Mc- 
Olasban  and  Horace  N.  Hawkins,  both  of 
Denver,  toe  defendants  in  error. 

WHITTORD,  J.  Plaintiff  in  error  brought 
suit  against  the  defendants  in  error,  seek- 
ing to  recover  from  the  defendants  personal- 
ly, as  officers  and  directors  of  the  Trinidad 
Oarage  Company,  certain  debts  of  the  corpo- 
rati<»i  because  of  the  failure  of  the  corpora- 
tion to  file,  within  60  days  next  after  the  1st 
day  of  January,  1918,  an  annual  report  as 
required  by  chapter  102,  Session  Laws  1911. 
Tlte  act  requires  every  corporation  to  file  an 
annual  report  with  the  Secretary  of  State 
within  60  days  next  after  the  Ist  day  of 
January  in  each  year,  and  prescribes  what 
such  report  shall  show,  as  follows: 

"First.  The  names  of  its  officers  and  their 
several  places  of  residence,  together  with  the 
street  or  business  address  of  such  officer. 

"Second.  The  names  of  its  directors  or  trus- 
tees and  their  several  places  of  residence,  to- 
gether with  the  street  or  business  address  of 
such  director  or  trustee. 

"Third.  The  amount  of  its  capital  stock  as 
fixed  and  determined  by  its  articles  of  incor- 
poration and  amendments  thereto.    *    •    * 

"Fourth.  The  proportion  of  said  capital 
stock  actually  paid  in. 

"Fifth.  Setting  forth  how  the  same  was  paid, 
whether  in  cash,  by  the  purchase  of  property, 
or  otherwise. 

"Sixth.  The  amount  of  the  indebtedness  of 


said  corporation  at  the  date  of  filing  said  re- 
port. 

"Seventh.  Setting  forth  whether  or  not  it  is 
engaged  in  the  active  operation  of  its  business 
vrithin  the  state  of  Colorado. 

"Eighth.  Such  other  information  as  will  show 
with  reasonable  fullness  and  certainty  the  con- 
dition of  Its  real  and  personal  property,  and 
the  financial  condition  of  such  corporation, 
joint-stock  company  or  association  at  the  date 
of  filing  such  report" 

The  law  further  provides  that.  If  any  such 
corporation  neglects  to  file  an  annual  re- 
port within  the  time  prescribed,  the  officers 
and  directors  of  sudh  corporation  shall  be 
Jointly,  severally,  and  individually  liable  for 
aU  of  its  debts  contracted  during  the  year 
next  preceding  the  time  when  the  report 
should  have  been  filed,  and  until  such  report 
is  filed. 

At  the  trial  there  was  received  In  evidence, 
without  objection,  a  certified  copy  of  the  pur- 
ported annual  report  of  the  Trinidad  Garage 
Company,  filed  In  the  office  of  the  Secretary 
of  State  February  23,  1918,  which  was  made 
out  on  a  blank  form  provided  by  the  Secre- 
tary of  State  for  such  reports,  which  form 
follows  numerically  and  almost  literally  the 
language  of  the  subdivisions  of  the  statute. 

The  sixth,  seventh  and  eighth  subdivisions 
of  the  purported  annual  report  as  filed  are 
as  follows: 

Sixth.  Amount  of  indebtedness  at  date  of  fil- 
ing this  report, 

Seventh.  State  whether  or  not  engaged  in 
actual  operation  within  the  state  of  Colorado. 

Eighth.  Such  other  information  as  will  show 
with  reasonable  fullness  and  certainty  the  con- 
dition of  real  and  personal  property,  and  the 
financial  condition  of  your  company  at  the  date 
of  filing  this  report. 

Assets. 

CaplUl  stock  tlO.OOOOO 

Used  cars  , 3,700  00 

New  can   X0,382  73 

A-C's  Rec 6,248  45 

Stock 22,660(10 

FIzturaa.  Macb 3,500  00    $56,491  U 


LlabtliUes. 

Bills  payable  |23,0OO  00 

Bills  payable  secured  by  can....    19,545  33 

A-C'8  payable  4,762  38    $47,807  71 


At  the  conclusion  of  the  plaintiff's  testi- 
mony the  trial  coiut  granted  a  nonsuit,  and 
dismissed  the  cause  upon  the  ground  that  the 
report  was  a  substantial  compliance  with  the 
requirements  of  the  statute. 

Judgment  was  rendered  November  14, 1919, 
and  60  days  allowed  for  a  bill  of  exceptions. 
On  the  sixty-first  day  thereafter,  counsel  for 
defendants  In  error,  with  no  Intimation  of 
protestation,  approved  the  bill  of  exceptions 
and  delivered  It  to  counsel  for  plaintiff  In 
error,  and  on  the  same  day  the  trial  judge, 
without   objection,    signed   and    sealed   tbe 
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Fame.  It  was  moved  In  this  court  on  behalf 
of  defendants  In  error  to  strike  the  bill  of 
exceptions,  for  the  reason  that  it  was  signed 
and  sealed  one  day  too  late,  which  motion 
was  granted. 

[1]  In  the  brief  and  oral  argument  of 
plaintiff  in  error  we  are  a^ed  to  reconsider 
the  motion  to  strike  and  reinstate  the  bill 
of  exceptions.  Since  the  granting  of  the  mo- 
tion to  strike,  this  court  said,  in  Mogote- 
Northeastern  Consolidated  Ditch  Co.  v.  Gal- 
legos,  68  Colo,  221,  193  Pac.  670: 

"If  the  plaintiffs  attorney  desired  to  object 
to  the  siKsini;  of  the  bill,  he  should  have  added 
to  his  memorandum  the  statement  that  be  ob- 
jected to  the  simine  because  it  was  too  late, 
as  in  Bell  t.  Murray,  13  Colo.  App.  217,  or 
have  eooe  before  the  court  with  his  opponent 
and  objected  there.  *  *  *  We  think  that 
whenever  an  attorney  approves  a  bill  of  ex- 
ceptions and  permits  it  to  be  allowed  without 
making  the  objection  that  it  is  too  late,  he 
shoidd  be  regarded  as -waiving  that  objection 
and  consenting  to  the  allowance.  •  *  • 
Such  a  rule  is  fair  to  all  parties,  tends  to  pre- 
vent disaster  to  litigants  through  fraud  or  mis- 
understanding and  is  the  reasonable  interpre- 
tation of  the  approval  or  the  statement  that 
the  bill  correctly  states  the  proceedings." 

See  Rose  v.  Agricultural  IMtdi  &  Reservoir 
Co.,  69  Colo.  232,  193  Pac.  671;  B.  G.  S.  R. 
Co.  V.  C.  F.  &  I.  Co.,  41  Colo.  3,  91  Pac.  1114; 
Hoover  V.  Shott,  66  Colo.  456,  182  Pac.  888 ; 
E.  I.  Dupont,  etc.,  Co.  v.  Smith,  249  Fed.  403, 
161  O.  0.  A.  377. 

We  think  that,  when  the  attorneys  for  de- 
fendants in  error  signed  the  bill  of  excep- 
tions approving  the  same,  without  noting  any 
objections  thereon,  and  permitted  the  judge 
thereafter  to  allow  the  bill  without  maUng 
objection  thereto,  the  defendants  in.  error 
consented  to  the  allowance  of  the  bill  and 
waived  the  right  to  thereafter  object 

The  bill  of  exceptions  will  be  reinstated. 

[2]  In  preparing  its  annual  report  the  cor- 
poration made  no  answers  to  subdivisions 
sixth  and  seventh  of  the  purported  report 
filed  with  the  Secretary  of  State.  These  sub- 
divisions sixth  and  seventh  are  constituent 
parts  of  the  statute,  which  specifically  state 
what,  among  other  things,  the  report  shall 
show.  To  eliminate  them  ffom  the  statute 
would  be  doing  violence  to  the  manifest  in- 
tention of  the  Legislature.  To  ignore  these 
requirements  in  making  the  report  would  be 
doing  violence  to  the  specific  provisions  of 
the  act.  The  document  which  was  filed  as 
an  annual  report  did  not  comply  with  the 
plain  mandates  of  the  law.  These  provisions 
of  the  act  cannot  be  ignored  in  making  the 
report.  The  section,  and  each  part  thereof, 
are  mandatory.  C.  F.  &  I.  Co.  v.  Lenhart, 
6  Colo.  App.  511,  41  Pac.  834;  Cannon  v. 
Breckenrldge  Mercantile  Co.,  18  Colo.  App. 
38,  69  Pac  269;  Thatcher  v.  Salomon,  16 
Colo.  App.  154,  64  Pac.  368. 

We  said  in  Moody  v.  Rhodes  Ranch  Egg 


Co.,  61  Colo.  368,  157  Pac.  1167,  where  It  ap- 
peared that  no  aaav/er  was  made  to  the 
eighth  subdivision  of  the  report  filed  with 
the  Secretary  of  State: 

"By  its  failure  to  coi(tain  material  matter 
required  by  the  plain  provisions  of  the  statute, 
the  purported  annual  report  was  in  law  no 
report." 

So  we  conclude  that  the  failure'  to  state  in 
the  report  the  amount  of  the  indebtedness  of 
the  corporation  at  the  date  of  the  report^ 
and  omitting  to  state  whether  or  not  it  was 
engaged  in  the  active  operation  of  its  busi- 
ness within  the  state,  invalidates  the  report: 

[S]  The  matters  stated  in  subdivision 
eighth  of  the  report  are  not  sufficient  to  cure 
the  omissions  in  the  sixth  subdivision  of  the 
report  because  of  obvious  inaccuracies.  The 
statements  in  the  eighth  subdivision  of  the 
assets  and  liabilities  of  the  corporation  are 
obviously  incorrect  and  unreliable.  The  pal- 
pable error  In  omitting  the  capital  stock  from 
the  statemnt  of  the  corporate  liabilities,  and 
including  it  in  the  assets,  would  make  the 
total  indebtedness,  as  there  denominated  in 
figures,  a  matter  of  speculation  and  conjec- 
ture. The  statiement  Is  not  reasonably  full 
and  certain,  as  expressly  'required  by  the  act. 
It  cannot,  therefore,  be  Iield  to  be  a  state- 
ment furnishing  "the  information  as  will 
show  with  reasonable  fullness  and  certainty 
the  condition  of  its  real  and  personal  prop- 
erty and  the  financial  condition  of  the  cor- 
poration," nor  can  it  be  said  to  be  sutficienc 
to  supply  the  information  omitted  in  the 
sixth  subdivision  of  the  report. 

This  purported  annual  report  iaa  nn)Uty, 
and  in  law  is  no  report. 

[4]  It  is  contended  by  defendant  in  error 
that  the  complaint  does  not  state  a  cause  of 
action  for  several  reasons.  One  is  that  it 
does  not  show  that  the  debt  was  originally 
contracted  within  the  statutory  period.  The 
statute  provides  that  the  officers  and  direc- 
tors shall  be  severally  and  individually  liable 
for  "all  debts  •  •  •  that  shall  be  con- 
tracted during  the  year  next  preceding  the 
time  when  such  report"  shall  be  filed.  The 
complatut  alleges  that,  on  certain  dates  be- 
tween February  23  and  March  15,  1918 — 

"the  said  the  Trinidad  Garage  Company, 
*  *  *  for  a  good  and  valuable  consideration, 
promised  and  agreed  in  writing  to  pay  to  the 
International  State  Bank,  on  demand,  the 
amounts  hereinafter  mentioned  and  set  out." 

Here  Is  a  promise,  based  upon  a  valuable 
consideration,  to  unconditionally  pay  a  fixed 
sum  of  money  at  a  time  certain,  which  suffi- 
ciently shows  a  debt  contracted  within  the 
stirtutory  period.  There  is  no  merit  in  this 
contention. 

[5]  Another  point  urged  Is  that  there  waa 
no  cause  of  action  stated  until  the  complaint 
was  am»ided,  which  was  made  after  the  ac- 
tion was  barred  by  tlie  statute  of  Umltationa 
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The  rule  of  law  upon  this  subject  la  that  an 
amendment  to  a  complaint  which  sets  up  no 
new  cause  ot  action  or  makes  no  new  de- 
maad,  but  simply  perfects  and  extends  the 
aTerments  in  support  of  the  cause  of  action 
already  stated,  relates  back  to  the  time  of 
the  commencement  of  the  action,  and  the 
running  of  the  statute  against  the  cause  of 
action  so  pleaded  Is  arrested  at  that  time. 
Tbe  Missouri  Supreme  Court  says: 
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"Amendments  are  allowed  expressly  to  save 
the  cause  from  the  statute  of  l:mitation,  and 
courts  have  been  liberal  in  allowin;;  them,  when 
the  cause  of  action  is  not  totall;  different." 
liOttman  v.  Barnett,  62  Mo.  189-170. 

The  Montana  court  states  the  rule  thus: 

"A  general  demurrer  to  the  complaint  was 
sustained,  and  the  court  properly  allowed  the 
plaintiff  to  amend.  The  amendments  supple- 
mented the  allegations  of  the  original  com- 
plaint, perfected  the  only  cause  of  action 
claimed  by  the  plaintiff,  and  therefore  related 
back  to  the  date  of  filing  the  original  com- 
plaint." Clark  T.  Oregon  Short  line,  38  Mont. 
177,  99  Pae.  296. 

The  rule  is  well  stated  in  the  case  of 
Boudreaux  v.  Tucscm  Gas,  Electric  Light  & 
Power  Co.,  13  Ariz.  361,  114  Pac.  547,  33  L, 
B.  A.  (N.  S.)'l96: 

"Where  the  original  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
tested  by  a  general  demurrer,  an  amendment 
filed  after  the  bar  of  the  statute  of  limitation 
is  complete  is  not  subject  thereto,  provided 
the  facts  stated  in  the  original  complaint  are 
snfBdent  when  read  in  the  light  of  the  amend- 
ment to  disclose  that  such  amendment  is  but 
the  perfection  of  the  imperfect  atatement  of 
the  cause  of  action  originally  attempted  to  be 
pleaded  and  not  the  statement  of  a  new  or 
different  canse  of  action." 

[6]  The  amendments  allowed  were  by  In- 
terlineation, one  of  which  was  for  the  pur- 
pose of  showing  consideration  for  the  agree- 
ment, which  was  as  follows:  "For  a  good 
and  raluable  consideration."  The  other  was 
to  negative  the  presumption  of  payment  of 
the  Indebtedness  by  the  corporation,  which 
was:  "Or  by  the  said  the  Trinidad  Oarage 
Company."  It  is  manifest  that  these  amend- 
ments made  by  interlineation  did  not,  and 
could  not,  change  the  cause  ot  action.  The 
amendment  was  to  perfect  the  allegations  of 
the  same  cause  of  action  incompletely  alleged 
In  the  origiiial  complaint  The  contention  of 
the  defendants  in  error  cannot  be  sustained. 

The  order  reinstating  the  bill  of  exceptions 
dispenses  with  the  necessity  of .  considering 
other  points  argued  in  the  briefs. 

The  Judgment  is  reversed,  ^nd  the  cause 
remanded. 

SCOTT,  C.  J„  not  participating. 


la  re  MADRIL'S  ESTATE. 

DE    QUINTANA    v.    MAORI  U 

(No.   10261.) 

(Supreme  Court  of  Colorado.    Feb.  6,  1922.) 

1.  Executors  and  administrators  «=9l8l— Law 
of  state  governs  allowanoa  to  resident  or- 
phans from   land  within  state. 

Under  Laws  1915,  c.  173,  {  14,  amending 
Ber.  St.  1908,  {  7223,  giving  an  orphan  minor 
child  the  same  allowance  as  a  widow,  the 
right  of  an  orphan  minor  who  resided  within 
the  state  to  a^  allowance  from  land  of  the 
decedent  within  the  state,  which,  under  Iiaws 
1917,  p.  216,  amending  Rev.  St.  1908,  §  7228, 
may  be  subjected  to  the  payment  of  the  al- 
lowance, if  the  personalty,  is  insufficient,  ia 
governed  by  the  law  of  the  state,  though  de- 
ceased was  domiciled  out  of  the  state  at  the 
time  of  his  death. 

2.  Exeoatora  and  administrators  ^=>l73-4)r- 
phan's  allowanoe  Is  preferred  dalm,  not  dis- 
trifeutlve  share. 

A  claim  for  an  orphan's  allowance  from  a 
decedent's  estate  is  not  a  claim  under  descents 
and  distributions,  within  the  rule  that  descent 
and  distributiMi  is  governed  by  the  law  of  de- 
cedent's domicile,  but  is  a  preferred  claim 
against  the  estate,  which  is  governed  by  the 
law  of  the  state,  in  so  far  as  it  affects  prop- 
erty within  the  state,  regardless  of  the  resi- 
dence of  decedent. 

Department  1. 

Error  to  District  Court,  Alamosa  C?ounty; 
Jesse  C.  Wiley,  Judge. 

In  the  matter  of  the  estate  of  Justo  R. 
Madrll,  deceased.  Application  by  Annie  Re- 
becca Madrll  De  Qulntana  and  another  for 
an  orphan's  allowance,  opposed  by  Jose  M. 
Madrll,  as  creditor.  A  Judgment  of  the 
county  court,  denying  the  allowance,  was  af- 
firmed on  appeal  to  the  district  court,  and 
the  claimants  bring  error  and  apply  for  su- 
persedeas.    Reversed  and  remanded. 

James  D.  Pilcher  and  Charles  H.  Wood- 
ard,  both  of  Alamosa,  for  plaintiffs  In  error. 

Albert  L.  Moses,  of  Alamosa,  for  defend- 
ant in  error. 

ALLEN,  J.  This  cause  is  before  us  upon 
writ  of  error,  which  has  been  sued  out  to 
obtain  a  review  of  a  judgment  disallowing 
certain  petitions  or  claims  for  an  orphan's 
allowance  out  of  and  against  the  estate  of 
a  decedent. 

Juisto  R.  Madrll,  now  deceased,  and  Ade- 
line Madrll,  were  husband  and  wife,  respec- 
tively, and  resided  in  the  state  of  Colorado, 
in  the  year  1914.  During  that  year  the  wife 
obtained  a  decree  ot  divorce^  In  the  county 
court  of  Alamosa  coimty,  Qolq.  The, custody 
of  two  minor  children,  being  the  daughters 
of  these  parties,  was  awarded  to  her.    The 
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divorced  wife  and  the  children  cantlnned  to 
reside,  and  still  reside,  in, Alamosa  county. 
The  divorced  husband,  Jnsto  R.  Madril, 
above  named,  removed  to  the  state  of  New 
Mexico.  He  died,  domiciled  in  tbat  state, 
in  1019.  At  the  time  of  his  death  he  was 
the  owner  of  certain  real  estate,  of  the 
value  of  about  $1,000,  situated  In  Alamosa 
county,  Colo.  The  county  court  of  that 
county  appointed  his  former  wife  as  the 
administratrix  of  his  estate. 

The  two  children  of  Justo  R.  Madril,  de- 
ceased, still  being  minors,  filed,  in  the  coun- 
ty court  of  Alamosa  county,  Colo.,  their  sep- 
arate petitions  for  an  orphan's  allowance, 
proceeding  under  and  relying  upon  section 
14  of  chapter  173,  Session  Laws  of  1915, 
vvhich  amended  section  7223,  R.  S.  1908. 
By  that  section  It  is  provided  that  "if  any 
decedent"  leaves  no  widow,  but  does  leave 
"an  orphan  minor  child,  or  children,  such 
child  or  children  shall  be  entitled  to  the 
same  rights  of  allowance  as  a  widow." 

The  petitions  each  allege  that  the  deceas- 
ed left  no  property,  such  as  beds,  bedding, 
wearing  apparel,  cow,  or  calf,  or  household 
furniture,  which,  under  the  statute  last 
above  cited,  may  t>e  taken  as  and  for  a  wid- 
ow's or  orphan's  allowance.  The  petitioners 
therefore  pray  that  their  orphan's  allow- 
ance be  allowed  in  money  out  of  the  estate. 
In  this  connection  they  proceeded  under 
chapter  69,  Session  Laws  of  1917,  which 
amends  and  supersedes  section  7228,  R.  S. 
1008,  and  provides  that  where  the  "person- 
alty Is  not  sufScIent  to  pay"  the  allowance, 
and  "the  value  of  the  real  estate  Is  not 
more  than  sufficient  to  pay  the  balance  of 
such  allowance,"  the  real  estate  may  be 
awarded  to  the  widow  or  orphan. 

The  Claim  of  the  petitioners  for  an  or- 
phan's allowance  is  and  was  opposed  by  a 
creditor  of  the  decedent.  The  creditor's 
claim  was  allowed,  but  cannot  be  satisfied 
if  the  real  estate  is  awarded  in  satisfaction 
of  the  orphans'  allowances.  Hence  arises 
the  controversy  between  the  orphans  and 
the  creditor.  The  county  court  denied  the 
petitions  for  orphan's  allowance.  A  like 
result  obtained  on  appeal  to  the  district 
court,  and  claimants  bring  the  cause  here 
for  review,  now  applying  for  a  supersedeas. 
,  The  right  of  the  plaintiffs  in  error  to  re- 
ceive each  an  orphan's  allowance  in  accord- 
ance with  the  statutes  of  this  state  is  not 
disputed  or  questioned,  otherwise  than  by 
objections  based  uix>n,  or  by  a  relation  to, 
tike  fact  that  the  decedent  died  resident  and 
domiciled  in  the  state  of  New  Mexico.  It 
is  conceded  tbat  the  plaintiffs  in  error  are 
not  entitled  to  an  orphan's  allowance  if  the 
law  of  the  state  of  New  Mexico  Is  to  govern 
in  the  instant  case,  for  the  reason  that  such 
law  provides  for  no  allowance  where  the 
children  are,  as  they  are  in  this  case,  over 
the  age  of  16  years.  The  question  to  be  de- 
termined is:  May  they  receive  the  allow- 
ance under  the  statute  of  this  state,  or,  in 


other  words,  doee  the  law  of  tills  state  gov- 
ern in  the  instant  case? 

[1]  The  claimants  are  residents  of  this 
state.  All  of  the  real  estate  or  property 
sought  to  be  subjected  to  the  allowance  is 
situated  within  tUs  state.  Our  statute  com- 
prehends this  case,  as  well  as  others;  this 
case  being  one  where  the  decedent  was  at 
the  time  of  his  death  a  nonresident  of  titis 
state.  The  statute  uses  the  term  "any  de- 
cedent" Residence  within  this  state  is  re- 
quired of  the  widow  or  orphans  who  choose 
to  avail  themselves  of  the  benefits  of  the 
statute,  but  it  is  not  provided  expressly  or 
by  implication  that  the  decedoit,  too,  must 
have  been  a  resident  of  this  state.  Our  stat- 
ute, taken  by  itself,  gives  the  plaintiffs  in 
error  their  orphan's  allowance  as  claimed  by 
them.  TUs  construction  does  not  render- the 
statute  amenable  to  any  objection.  In  a  note 
under  the  case  of  Jones  v.  Layne,  144  N.  O. 
eOO,  67  S.  B.  373,  as  reported  in  11  U  R.  A. 
(N.  S.)  361,  it  is  said: 

"A  state  within  whose  borders  personal  as- 
sets of  a  decedent  are  found  has  the  power 
to  grant  an  *  •  •  allowance  to  the  widow 
out  of  those  assets,  irrespective  of  the  domi- 
cile of  her  husband  at  the  time  of  his  death." 

Widows'  allowances  and  orphans'  allow- 
ances stand  on  the  same  footing. 

[2]  The  defendant  in  error,  the  creditor 
above  mentioned.  Insists  that  the  statute  of 
New  Mexico,  and  not  that  of  Colorado,  most 
control,  and  in  support  of  his  contention 
quotes  from  6  R.  O.  L.  929.  The  following  la 
the  pertinent  sentence,  and  expresses  the  rule 
relied  on: 

"In  the  administration  and  settlement  of 
decedents'  #states,  personal  property  is  dis- 
tributed by  the  law  of  the  domicile  of  the  de- 
cedent at  the  time  of  his  death." 

This  rule  is  not  applicable  in  the  instant 
case,  for  the  reason  that  the  property  is  not 
sought  to  be  "distributed."  A  claim  for  an 
orphan's  allowance  is  not  a  claim  under  the 
law  of  descents  and  distributions.  The  al- 
lowance is  not  an  interest  in  the  estate,  but 
is  a  preferred  claim  against  the  estate.  Wil- 
son V.  Wilson,  65  Colo.  70,  132  Pac.  67.  In 
Deeble  v.  Alerton,  58  Colo.  166,  143  Pac. 
1096,  Aim.  Cas.  1016C,  863,  this  court  in 
speaking  of  the  widow's  allowance,  which  oc- 
cupies the  same  position  as  an  orphan's  al- 
lowance, said: 

"It  is  a  first  charire  upon  estates,  and  so 
made  to  provide  for  the  comfort  and  suste- 
oance  of  the  widow  and  diildren,  pending  ad- 
ministration and  before  distribution.  It,  there- 
fore, cannot  be  a  part  of  that  which  is  to  be 
liistributed." 

In  6  R.  O.  Lk  029,  supra,  it  is  further  said : 

"Bat  the  law  of  the  domicile  of  the  decedent, 
most  yield  to  tbat  of  the  actual  situs  of  the 
property,  where  rights  of  creditors  resident  at 
the  situs  are  in  question.** 
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For  the  stronger  reason  the  law  of  tbo  de- 
cedent's domicile  must  yield,  where  ri^ts  of 
orphans  with  respect  to  their  statutory  al- 
lowances are  concerned,  where  such  orphans 
are  resident  at  the  situs  of  the  property. 
The  allowances,  are  ^ven  priority  over 
claims  of  general  creditors,  and  with  good 
reason,  for,  as  stated  by  us  In  Deeble  v.  Aler- 
ton,  supra,  allowances  to  widows  and  or- 
phans are  provided  for,  not  only  as  a  pro- 
tection to  them  against  want,  but  also  as  a 
protection  for  the  state  as  well.  The  law  of 
this  state  governs  as  much  In  this  case  as  If 
the  rights  of  a  creditor,  resident  here,  were 
involved  In  the  principal  question. 

The  court  erred  In  disallowing  the  claims 
in  question.  It  would  unduly  prolong  this 
opinion  to  review  the  authorities  In  point, 
but  as  supporting  the  conclusion  here  reach- 
ed we  cite:  Jones  v.  Layne,  supra;  Strom- 
berg  V.  Stromberg,  119  Minn.  325,  138  N.  W. 
428;  24  C.  J.  232,  notes  12,  13. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  In- 
consistent with  the  views  herein  expressed. 

TELLER,  J.,  sitting  for  SCOTT,  O.  3.,  and 
DENISON,  J.,  concur. 


LOWNEY   V.    BUTTE    ELECTRIC   RY.   CO. 

et  al.     (No.  4750.) 

(Supreme  Court  of  Montana.    Dee.  6,  1921. 

On  Motion  for  Rehearing, 

Jan.  SO,  1922.) 

Master  and  servant  <s=9333— Verdiet  exonerat* 
■no  servant  releases  master. 
In  an  action  for  personal  injury  against  a 
street  car  conductor  and  the  company,  where 
the  company  can  be  held  liable  only  on  the  doc- 
trine of  respondeat  superior,  a  verdict  exoner- 
ating the  conductor,  while  finding  against  the 
company,  is  inconsistent;  the  finding  by  the 
jury  which  will  support  one  verdict  would  make 
the  other  one  impossible. 

Appeal  from  District  Court,  Silver  Bow 
County ;   Edwin  M.  Lamb,  Judge. 

Action  by  Helen  Lowney,  by  William  Low- 
ney,  her  guardian,  against  the  Butte  Elec- 
tric Railway  Company  and  another.  From  a 
Judgment  against  the  named  defendant  only, 
and  an  order  overruling  a  motion  for  new 
trial.  It  appeals.  Reversed  and  remanded 
for  new  trial. 

J.  L.  Templqman,  Sydney  Sanner,  and  Fred 
3.  Furman,  all  of  Butte,  for  appellant 

N.  A.  Botering  and  William  Meyer,  both 
of  Butte^  for  lesiModent 

BBTNOLDSy  J.  This  action  was  brought 
by  'V^Uiam  Lowney,  guardian  ad  litem  for 
Helen  Lowney,  a  minor,  against  the  Butte 


Electric  Railway  Company,  a  corporation, 
and  WUber  A.  Hoar,  to  recover  damages  for 
personal  injuries.  Verdict  was  rendered  in 
favor  of  defendant  Hoar,  but  against  defend- 
ant Butte  Electric  Railway  Company,  and 
judgment  was  entered  In  accordance  with  the 
verdicts.  Defendant  Butte  Electric  Railway 
Company  made  a  motion  for  a  new  trial, 
which  was  overruled.  It  has  appealed  from 
the  order  overruling  the  motion  and  from  the 
judgment  No  appeal  was  taliien  by  plaintiff 
from  the  judgment  In  favor  of  Hoar. 

[1]  The  facts,  as  alleged  in  the  complaint 
and  as  contended  by  plaintiff,  were  substan- 
tially as  follows :  Helen  Lowney,  at  the  time 
in  question,  was  a  child  approximately  four 
years  of  age.  Her  mother,  with  her  and  two 
other  children,  were  passengers  on  one  of 
the  cars  of  the  defendant  railway  company, 
of  which  defendant  Hoar  was  conductor. 
Upon  reaching  their  destination,  the  mother 
assisted  the  other  two  children  to  alight  from 
the  car,  while  the  conductor  put  his  arm 
around  Helen  to  lift  her  from  the  car  to  the 
pavement,  when  he  carelessly  and  negligently 
let  her  drop,  the  bad:  of  her  head  striking 
the  iron  rim  of  the  car  step,  causing  severe 
Injuries. 

The  railway  company  can  be  held  liable  In 
this  action  only  upon  the '  principle  of  re- 
spondeat superior,  as  no  other  negligence  is 
charged  than  that  <k  the  conductor  letting 
the  child  fall.  By  reason  of  these  circum- 
stances, appellant  contends  that  It  cannot  be 
held  liable  to  plaintiff,  unless  defendant 
Hoar,  who  was  the  negligent  agent  Is  also 
held  liable;  but  the  jury  by  Its  verdict  ex- 
onerated defendant  Hoar,  while  finding 
against  the  defendant  company.  There  can 
be  no  question  but  that  the  two  verdicts  are 
inconsistent  for  the  finding  by  the  jury 
which  will  support  one  verdict  would  make 
the  other  one  impossible.  A  different  case 
would  be  presented  If  both  defendants  weje 
primarily  charged  with  negligence,  and  (me 
was  not  charged  solely  under  the  rule  of  re- 
spondeat superior.  In  such  a  case  the  lia- 
bility of  one  does  not  depend  upon  the  neg- 
ligence of  the  other,  but  each  one  is  primarily 
liable  for  the  negligence  of  which  he  himself 
was  guilty  in  whole  or  in  part  In  such  case 
the  verdict  against  one  Is  not  dependent  in 
any  way  upon  the  verdict  against  the  other, 
but  In  this  case  the  railway  company  can- 
not legally  be  liable  unless  Hoar  was  like- 
wise liable. 

The  dli&culty,  however,  in  applying  that 
rule  of  liability  to  this  case,  lies  in  the  fact 
that  it  is  impossible  for  this  court  to  say 
whether  the  Jury  found  in  good  faith  that 
Hoar  was  free  of  negligence,  but  capricious- 
ly rendered  a  verdict  against  the  defendant 
company,  or  in  good  faith  rendered  its  ver- 


sVor  other  eag<s  saa  sama  topic  and  KBT-NUUBER  ta  all  Ka^-Ntunbarad  Digaati  and  ladazaa 


Digitized  by 


Google 


486 


aOi  PACIFIC  REPOBTEB 


CMont. 


diet  against  the  defendant  company,  based 
upon  the  negligence  of  Hoar,  but  capricious- 
ly exonerated  bim.  The  authorities  outside 
of  this  state  tre  divided  upon  the  proposi- 
tion as  to  whether  or  not,  under  such  cir- 
cumstancea,  the  judgment  against  the  princi- 
pal shall  stand ;  but  It  seems  to  us  that  the 
weight  of  authority  is  to  the  effect  that  whm 
the  servant,  through  whom  the  negligence  oc- 
'Curred,  and  by  which  only  the  master  can  be 
held  liable,  Is  exonerated  by  the  verdict  of 
the  Jury,  such  exoneration  inures  to  the  bene- 
flt  of  bis  principal,  and  that  therefore  a  ver- 
dict against  the  latter  under  such  circum- 
stances cannot  be  sustained.  The  leading 
authorities  so  holding  are  as  follows :  18  B. 
O.  I*  "Master  and  Servant,"  par.  236 ;  Dore- 
mus  v.  Root,  23  Wash.  710,  63  Pac.  572, 
54  Ia  R.  A.  649;  Southern  Ry.  Co.  v.  Har- 
bin, 135  6a.  122,  68  S.  E.  1103,  30  L.  R.  A. 
(N.  S.)  404,  21  Ann.  Cas.  1011;  Bradley  v. 
Rosenthal,  154  Oal.  420,  97  Pac.  875, 129  Am. 
St  Rep.  171;  McGlnnis  v.  Chicago,  etc.,  Ry. 
Co.,  200  Mo.  347,  98  S.  W.  590,  9  L.  B.  A.  (N. 
S.)  880,  118  Am.  St.  Rep.  661.  9  Ann.  Cas. 
656;  Morris  v.  Northwestern  Improvement 
Co.,  53  Wash.  451,  102  Pac.  402;  Sipes  v. 
Puget  Sound  Electric  By.,  54  Wash.  47,  102 
Pac.  1057;  Fimple  v.  Southern  Pacific  Co. 
38  Oal.  App.  727,  177  Pac.  871;  Hayes  y. 
Chicago  Telephone  Co.,  218  111.  414,  75  N.  B. 
1003,  2  L.  B.  A.  (N.  S.)  764 ;  Republic  Iron 
&  Steel  Co.  V.  Lee,  227  111.  246,  81  N.  E.  411; 
Chicago,  etc.,  Ry.  Co.  v.  McManigal,  73  Neb. 
580,  108  N.  W.  305,  107  N.  W.  243 ;  Stevick 
V.  Northern  Pac.  Ry.  Co.,  39  Wash.  501,  81 
Pac.  999 ;  Ind.  Nitroglycerine  &  Torpedo  Co. 
V.  Ldpplncott  Glass  Co.,  165  Ind.  361,  75  N. 
D.  649.  The  leading  authorities  holding  to 
the  contrary  are  as  follows:  18  B.  C.  I* 
"Master  and  Servant,"  par.  236P;  Illinois 
Cent.  By.  Co.  v.  Murphy's  Adm'r,  123  Ky. 
787,  97  S.  W.  729,  11  L.  B.  A.  (N.  S.)  352; 
Broadway  Coal  Min.  Co.  v.  Bobinson,  150 
Ky.  707,  150  S.  W.  1000;  niinols  Cent.  By. 
Oo.  V.  Outland's  Adm'x,  160  Ky.  714,  170  S. 
W.  48 ;  Oarson  v.  SouUiem  By.  Co.,  68  S.  O. 
66,  46  S.  B.  626;  Texas  &  P.  By.  Co.  v.  Ru- 
ber (Tex.  Civ.  App.)  95  8.  W.  568;  Beden- 
baugh  V.  Southern  By.  Co.,  69  S.  C.  1,  48  S. 
B.  63. 

It  must  also  be  borne  in  mind  that,  where 
the  principal  is  held  liable  under  the  rule  of 
respondeat  superior,  he  has  the  right  of  ac- 
tion against  the  servant  for  the  damages  he 
has  sustained  by  reason  of  the  servant's  neg- 
ligence. In  this  case,  if  the  Judgment  against 
the  railway  company  is  to  be  sustained,  while 
the  Judgment  in  favor  of  Hoar  remains  as  a 
final  determination  that  he  was  not  negli- 
gent, then  the  latter  Judgment  constitutes  a 
bar  to  any  action  by  the  railway  company  to 
recover  its  damages  against  Hoar.  Thus  the 
principal  is  charged  with  the  liability  for  the 
act  of  the  servant,  but  is  denied  the  right  to 


compel  the  servant  to  account  for  the. dam- 
ages due  to  his  wrongful  act.  This  in  itself 
is  a  substantial  reason  why  the  railway  com- 
pany should  not  be  held  liable  for  the  dam- 
ages, unless  Hoar  is  also  held  responsible;. 
In  opposition  to  appellant's  contention,  re- 
spondent relies  upon  the  decisions  of  this 
court,  found  in  the  cases  of  Verllnda  v. 
Stone  &  Webster  Engineering  Corp.,  44  Mont. 
223,  119  Pac.  573,  and  De  Sandro  v.  Missoula 
Light  &  Water  Co.,  48  Mont  226, 136  Pac.  711. 
It  Is  true  that  in  both  opinions  appear  dicta 
supporting  respondent's  theory  of  the  case, 
but  it  is  elementary  that  such  expressions, 
not  necessary  to  the  determination  of  the  is- 
sues involved,  are  not  binding  upon  the  court. 
Each  of  those  cases  can  be  distinguished 
from  the  one  at  bar,  and  therefore  does  not 
present  a  precedent  establishing  the  law  In 
this  state.  In  the  Verllnda  Case,  there  was 
Involved  the  charge  of  negligence  in  the  mat- 
ter of  the  selection  of  a  derridi  hook,  it  be- 
ing claimed  that  Wallace  was  the  agent 
throu^  whom  the  negligence  occurred.  As 
this  court  said  in  that  case: 

"The  action  of  the  Jury  is  therefore  dear,  if, 
as  was  probably  the  fact,  it  be  assumed  that  the 
jury  found  that  the  compaoy  was  negligent  in 
the  performance  of  its  primary  duty  to  furnish 
a  reasonably  safe  appliance,  and  could  not 
agree  as  to  whether  Wallace  was  negligent  in 
the  selection  of  the  mode  of  its  use." 

In  other  words,  in  that  case  the  Jury  could 
find  that  the  company  was  guilty  of  negli- 
gence without  finding  that  Wallace  was  so 
guilty.  In  the  Verllnda  Case,  no  verdict  was 
rendered  as  to  the  individual  defendant, 
which  was  construed  as  no  verdict  at  all  aa 
to  him,  while  in  this  case  there  was  a  ver- 
dict expressly  finding  in  favor  of  defendant 
Hoar.  In  the  De  Sandro  Case,  idaintiff  was 
Injured  by  the  caving  in  of  a  trench  in  which 
he  was  worlcing.  The  work  was  being  done 
for  the  defendant  company  by  Odenwald  and 
Hadalin,  as  agents  of  the  company.  Hada- 
lln  was  made  a  party  defendant  in  the  action, 
but  Odenwald  was  not.  As  the  Jury  may 
have  concluded  that  Odenwald  was  the  one 
guilty  of  negligence,  instead  of  Hadalin,  It 
did  not  appear  that  the  defendant's  liability 
was  absolutely  dependent  upon  the  negli- 
gence of  the  defendant  Hadalin.  These  dis- 
tinguishing features  prevent  these  two  cases 
from  having  any  controlling  effect  upon  the 
case  Involved  here. 

As  one  of  the  vital  issues  in  the  case  was 
whether  or  not  defendant  Hoar  was  guilty 
of  negligence^  it  follows  that  the  verdict 
against  the  railway  company  could  have  been 
based  reasonably  only  upon  the  finding  that 
Hoar  was  negligent,  while,  on  the  contrary,  a 
verdict  In  favor  of  Hoar  could  be  based  rea- 
sonably only  apon  the  finding  that  he  was  not 
negligent    The    case    presents   a   sltuatioa 
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Eomewbat  analogous  to  fbat  whicb  is  pre- 
sented when  the  trial  court,  sitting  without 
a  Jury,  has  made  Inconsistent  findings.  It  is 
the  universal  practice  of  appellate  courts  in 
such  cases  to  reverse  the  judgment  entered 
upon  such  inconsistent  findings,  and  remand 
the  case  to  the  trial  court  for  a  new  trial. 
Such  proceeding  is  the  only  loi^cal  course, 
inasmuch  as  by  reason  of  the  conflicting  find- 
ings the  appellate  court  is  whoUy  unable  to 
determine  whether  or  not  the  judgment  was 
rightly  entered.  In  this  case  the  court  is 
equally  unable  to  determine  which  verdict, 
based  upon  findings  Inconsistent  with  those 
that  support  the  other  veidict,  was  right 
Unquestionably,  one  was  wrong,  but  as  we 
are  nnatfle  to  go  behind  the  verdicts,  and 
read  the  minds  of  the  Jurors,  we  cannot  de- 
termine which  was  wrong;  but  we  do  know 
that  it  is  loi^cally  Impossible  in  this  case  for 
the  defendant  company  to  tie  liable  in  dam- 
ages to  plaintiff  while  defendant  Hoar  is  not 

If  an  appeal  had  been  tnk&i  by  plaintiff 
from  the  Judgment  in  favor  of  Hoar,  where- 
by this  court  would  have  Jurisdiction  to  con- 
sider the  whole  case  and  act  upon  both  Judg- 
ments, it  might  remedy  the  wrong  done,  due 
tu  the  return  of  the  Inconsistent  verdicts,  by 
holding  that  there  was  a  mistrial  and  send- 
ing the  case  back  for  a  new  trial.  However, 
plaintiff  has  not  taken  an  appeal  from  the 
Judgment  in  favor  of  Hoar,  by  reason  of 
which  that  Judgment  has  become  final.  We 
cannot  reverse  that  Judgment,  because  it  is 
not  t>efore  us,  and  thertfore  it  must  be 
deemed  established  beyond  any  further  con- 
troversy that  Hoar  was  not  guilty  of  negli- 
gence. Under  this  state  of  the  record,  this 
court  is  powerless  to  correct  the  incongruous 
dtnatlon  by  sending  the  case  back  for  a  new 
trial,  whereby  the  issue  of  negligence  as  to 
both  defendants  can  be  determined  definitely. 
With  the  Judgment  in  favor  of  defendant 
Hoar  a  valid  and  subsisting  Judgment,  a  new 
trial  would  leave  the  parties  in  exactly  the 
same  situation  in  which  they  are  at  the  pres- 
ent time,  and  therefore  would  l>e  of  no  avail. 
The  only  logical  course  Is  for  this  court  to 
hold  that  the  judgment  against  the  defendant 
railway  company  must  be  set  aside,  for  the 
reason  that  it  is  not  supported  by  the  finding 
of  the  Jury  as  expressed  in  its  verdict  di- 
rectly exonerating  Hoar. 

Other  assignments  of  error  were  made  by 
appellant  but,  inasmuch  as  tiicy  are  not 
necessary  to  the  final  determination  of  the 
case,  they  will  not  be  considered.  The  order 
overruling  the  motion  for  new  trial  is  re- 
versed. 

For  the  reasons  herein  stated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded  to 
the  district  court  with  directions  to  enter 
Judgment  in  favor  of  defendant  railway  com- 
pany. 


BEANTLT,  C.  J.,  and  COOPER,  HOLLO- 
WAY,  and  GALEN,  JJ.,  concur. 

On  Motiop  for  Blearing. 

PEE  CURIAM.  Petition  for  rehearing  Is 
denied. 

REYNOLDS  and  COOPER,  JJ.  Our  at- 
tention has  been  called  to  the  fact  that  re- 
garding the  judgment  in  favor  of  defendant 
Hoar,  plaintifC  made  a  motion  for  new  trial 
lu'  the  district  court,  which  motion  is  still 
pending.  Under  these  circumstances,  it  yet 
may  be  possible  for  the  case  to  be  retried 
and  a  decision  rendered  upon  the  merlts> 
and  for  this  reason  it  seems  to  us  advisable 
to  send  the  case  back  for  a  new  trial.  Such 
course  was  adopted  in  most  of  ttie  cases  up- 
on which  our  decision  of  this  case  was  based, 
is  consistent  with  our  opinion  already  ren- 
dered, and  is  in  accordance  with  Justice  as 
between  the  i)arties. 

It  is  therefore  our  opinion  that  the  order 
heretofore  entered  in  said  matter  should  be 
modified,  by  striking  out  that  portion  there- 
of which  directs  the  entry  of  Judgment  in 
favor  of  defendant  railway  company,  and  in 
lieu  thereof  it  be  ordered  that  the  cause  be 
sent  back  to  the  district  court  for  a  new  triaL 


BECKMAN    V.    NATIONAL    COUNCIL    OF 
KNIGHTS  AND  LADIES  OF  SECURI'TY. 

(No.  4559.) 

(Supreme  Court  of  Montana.    Dec.  7,  1921,) 

Insuranoe  <9s»723(6)— FalsHy  of  statements  in 
application   warranted   to   bs  true  praduded 
recovery  on  banefloiary  oertlfloate. 
Wliere  beneficiary  certificate  was  issued  by 
the  society  and  accepted  by  the  raemtxr,  upon 
the  express  warranty  that  statements  in  ap- 
plication, made  a  part  of  the  certificate,  as  to 
member's    consultation    of    and    treatment   by 
pliysicians  during  specified  period,  were   true, 
the  falsity  of  the  statements  precluded  recov- 
ery. 

O>mmissioners'  Opinion. 
Appeal  from  District  .Court  Deer  Lodge 
County ;  George  B.  Winston,  Judge. 

Action  by  Nels  Beckmnn  against  the  Na- 
tional Council  of  Knights  and  Ladies  of  Se- 
curity, a  corporation.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  new 
trial,  defendant  appeals.  Judgment  and  'or- 
der reversed,  and  cause  remanded,  with  di- 
rections. 

C^iarlee  H).  Avery,  of  Anaconda,  for  appel- 
lant 

John  W.  James,  of  Anaconda,  for  respond- 
ent 
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,.    >•.    Svvw»lt,Y,  a  Kansaa 

.    KU.-.Kwry  t-ortiflcate  on 

.    >.  a  vu  *VaHH).    Dy  the  terms 

.  ,>  o  ^ivivMsUul  ajreed,  upon  the 

V  .    A-  M.  Mtvliiuttn,  to  pay  to  Nels 

,    v        .   i!k'  Vou>n*l«ry,  a  sum  of  $2,000, 

,  >  V   . .,  i!ui  iu  v»M  the  Insured  died  with- 

,  .  .  \  .  >i;il>.^  tttJor  delivery  of  the  certificate 

.!iv>  .UiViuluut  would  pay  to  the  benefldary 

<.*}  I'ov  ivwt.  of  the  face  of  the  policy,  viz. 

>l.'.tH>. 

I'uri'le  M.  Bockman  died  on  May  31,  1017, 
»utl  the  defendant  refused  to  pay  any  sum 
to  the  plaintiff,  whereupon  plaintiff  brought 
this  aftlon  for  the  recovery  of  $1,200,  with 
liitureat  from  June  15,  1917,  the  date  upon 
Which  he  duly  and  regularly  made  his  claim, 
pefuudant  sought  to  avoid  liability  on  the 
ground  that  certain  answers  contained  In  the 
niodlcal  examination  were  untrue.  The  case 
waa  tried  to  a  Jury,  which  returned  a  ver- 
dict for  plaintiff.  From  the  Judgment  and  an 
order  denying  a  new  trial,  defendant  appeals. 

Several  asulguments  of  error  are  set  forth, 
but  it  is  not  necessary  for  a  full  determina- 
tion of  the  case  to  consider  any  except  the 
refusal  of  the  court  to  grant  defendant's  mo- 
tion for  a  directed  verdict. 

The  entire  proof  showed  that,  when  Carrie 
M.  Beckman  made  her  application  for  n^em- 
bershlp,  she  underwent  a  medical  examina- 
tion. Among  other  answers  to  questions  in 
bar  appUcation,  she  stated: 

"That  I  have  not  now  and  never  have  had 
and  no  physician  has  ever  treated  me  for  or 
advised  or  informed  me  that  I  had  any  of  the 
following  named  diseases:  *  *  •  Appendi- 
citis.   *    •    •" 

The  following  questions,  answered  by  the 
Insured,  also  appear: 

"Have  you  either  consulted  oi>  been  treated 
by  any  physician  or  surgeon  within  the  past  five 
years  for  any  illness,  disease  or  injury?    No. 

"Have  you  undergone  any  surgical  operation 
or  have  you  any  bodily  malformatioli  or  weak- 
ness?   No." 

In  her  appUcation,  M>a.  Beckman  made 
the  following  statement: 

"I  hereby  make  application  for  a  beneficiary 
eertiflcate  from  the  National  Council  of  Knights 
and  Ladies  of  Security.  And  I  hereby  declare 
that  the  foregoing  answers  and  statements  are 
true,  full  and  correct,  and  I  acknowledge  and 
agree  that  the  said  answers  and  statements, 
with  this  application,  shall  form  the  basis  of 
my  agreement  with  tlae  order,  and  constitute  a 
warranty.  I  heret>y  make  my  medical  exam- 
ination a  part  of  this  application  and  agree 
that  this  application  and  medical  examination 
shall  l>e  considered  a  part  of  my  beneficiary  cer- 
tificate and  together  with  the  constitution  and 
laws  of  the  society  as  now  existing  or  here- 
after amended  shall  constitute  my  contract  with 
♦he  society." 


The  benefldary  eertiflcate,  upon  whicb 
this  acticm  is  based,  provides  as  follows: 

"This  beneficiary  certificate  is  issued  by  said 
National  Council  and  accepted  by  the  member 
only  upon  the  following  express  warranties, 
conditions  and  agreements: 

"1.  That  the  application  for  membership  in 
this  order,  made  by  the  said  member,  together 
with  the  report  of  the  medical  examiner,  which 
is  on  file  in  the  office  of  the  national  secretary, 
and  both  of  which  are  made  a  part  hereof,  are 
true  in  all  respects,  and  each  and  every  part 
thereof  shall  be  held  to  be  a  strict  warranty 
and  to  form  the  only  basis  of  the  liability  of 
the  order  to  said  member,  or  said  member's  cer- 
tificate and  that  the  application  and  medical 
examination  herein  referred  to  and  the  con- 
stitution and  la^s  of  the  society  as  the  same 
now  exist  or  as  may  be  hereafter  enacted,  and 
this  benefidary  certificate  shall  all  be  considered 
together  as  forming  parts  of  the  contract  be- 
tween the  National  Council  and  the  member. 

"2.  That  if  said  application  and  medical  ex- 
amination shall  not  be  true  in  eadi  and  every 
part  thereof,  then  this  benefidary  certificate 
shall  as  to  said  member,  or  said  member's  bene- 
ficiary, be  absolutely  null  and  void. 

"3.  This  certificate  is  issued  in  consideration 
of  the  warranties  and  agreements  made  by  the 
person  named  in  this  certificate  in  said  mem- 
ber's application  to  become  a  member  of  this 
order  and  in  said  member's  medical  examina- 
tion, and  also  in  consideration  of  the  payments 
made  when  initiated  as  a  member,  the  said 
member's  agreement  to  pay  all  asseesments  and 
dues  to  become  due  during  the  time  said  mem- 
ber shall  remain  a  member  of  this  order,  in  the 
manner  prescribed  in  the  laws  of  tJie  order." 

There  can  be  no  qnestlon  but  that  the  ap- 
plication forms  part  of  the  benefit  certificate, 
and  that  express  warranties,  as  part  consid- 
eration for  the  Issuing  of  the  certificate, 
were  made  by  the  insured.  If  these  warran- 
ties were  iQ  fact  not  true,  there  is  no  liabil- 
ity on  the  part  of  defendant. 

Mrs.  Beckman  had,  by  undisputed  testi- 
mony, been  treated  by  a  physician  on  many 
occasions  during  the  five  years  immediately 
preceding  her  medical  examination.  She  had 
also  been  operated  on  for  appendidtls. 
Therefore  the  facts  she  warranted  as  l)e- 
ing  true  In  her  application  were.  In  reality, 
not  true.  A  life  Insurance  risk  is  always 
based  on  the  physical  condition  of  the  in- 
sured. This  condition  must  necessarily  de- 
I>end  in  large  measure  upon  physical  history 
which  comes  to  the  examiner  by  the  state- 
ments of  the  applicant  The  insurance  com- 
pany may  oondude  to  dedlne  the  risk,  and, 
in  order  to  act  intelligently  in  this  respect, 
it  is  entitled  to  know  as  a  matter  of  right 
what  has  been  the  true  physicia  history. 

The  motion  for  a  directed  verdict  should 
have  been  granted. 

In  the  case  of  Mondoli  ▼.  Knights  and  La- 
dies of  Security,  58  Mont  671,  194  Pac.  49S, 
Mr.  Justice  Cooper  has  expoonded  the  law  of 
this  state  on  the  identical  question  involved 
here.  It  is  really  a  companion  to  the  instant 
case,  and  fully  detwminative  of  its  moitSi 
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80  that  farther  dlBcnsrion  and  analysis  are 
superfluous  here. 

For  the  reasons  herein  stated,  we  recom- 
mend that  the  Judgment  and  order  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  enter  judg- 
ment for  the  defmdant 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded  to 
tile  district  court,  with  directions  to  enter 
judgment  for  the  defendant 


CORNNER  V.  HAMILTON.    (No.  4619.) 
(Saprem^  Court  of  Montana.   Jan.  30,  1922.) 

1.  Appeal  and  error  4ss76l-^8slMineirts  of 
error,  oot  brlefod  la  aoeordaaoo  with  eoart 
rules,  may  be  dlsreganM. 

Assignments  of  error,  not  briefed  in  ac> 
eordance  with  Supreme  Court  Rules  No.  10, 
par.  8,  snbd.  c  (167  Pac.  z),  requiring  a  brief 
of  the  argument  exhibiting  a  clear  statement  of 
the  points  of  law  to  be  discussed  with  a  refer- 
ence to  the  page  of  the  record  and  the  authori- 
ties relied  upon  in  support  of  each  point,  may 
be  disregarded  on  appeal. 

2.  Mallcloas  prosecatloa  9=>64( I)— Prima  fade 
ease  established. 

In  an  action  for  malidons  prosecution, 
proof  of  the  commencement  of  a  criminal  pros- 
ecution against  the  plaintiff  by  the  filing  of  a 
criminal  complaint,  verified  by  defendant's  oath, 
and  of  Ufalice,  want  of  probable  cause,  the  fa- 
vorable termination  of  prosecution,  and  the  re- 
sulting damage,  establishes  a  prima  facie  case. 

3.  Malicious  proseotttloD  4=>56  —  Burden  of 
proof  oa  plaintiff. 

In  an  action  for  malidons  prosecution,  the 
plaintiff  has  the  burden  of  proving  that  de- 
fendant acted  maliciously  and  without  probable 
cause. 

4.  Mallcloas  prosoovtlon  4=932— Malloo  lafer- 
red  from  want  of  probable  cause. 

In  an  action  for  malicious  prosecution,  mal- 
ice may  usually  be  inferred  from  want  of  prob- 
able cause. 

6.  Malloloas  prosecution  «=923— Want  of  prob- 
able causa  not  Inferred  from  malice. 
Want  of  probable  cause  for  a  criminal  pros- 
ecntion  cannot  be  inferred  from  malice  alone. 

6.  Malicious  proseentlon  ®=»I5— Want  of  prob- 
able cause  gist  of  action. 

Want  of  probable  cause  is  gist  of  an  ac- 
tion for  malicious  prosecution. 

7.  Malicious  prosecution  ®s>20  —  "Probable 
cause"  defined. 

Probable  cause  is  reasonable  ground  for 
suspidon  supported  by  circamstances  suffi- 
dently  strong  in  themselves  to  warrant  a  rea- 
sonably prudent  and  cautious  man  in  the  belief 
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that  the  accused  is  guilty  of  the  offense  with 

which  he  is  charged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proba- 
ble Cause.] 

8.  Malicious  proseoutlon  $=322  —  Advice  of 
prosecuting  attorney  defense. 

If  defendant,  before  signing  the  criminal 
complaint,  had  consulted  the  county  attorney, 
and  had  fully  and  fairly  stated  the  facts  in  his 
possession  with  reference  to  the  alleged  of- 
fense, and  signed  complaint  in  good  faith  pur- 
suant to  advice  by  the  county  attorney  in  his 
official  capadty  as  such  or  as  an  attorney, 
defendant  could  not  be  held  liable  for  malidons 
prosecution.  . 

9.  Malloloas  prosocntlon  «sa2l(2)— Advloo  of 
counsel  on  complete  statement  defense. 

In  an  action  for  malicious  prosecution,  the 
defendant,  to  avafl  himself  of  the  defense  of 
advice  of  coudkel,  must  have  made  a  full  and 
complete  statement  of  the  facts  to  counsel. 

10.  Malloloas  prosoentlon  «=3ai  (2)— RollaMO 
OR  oonnsel's  advloo  essential  to  dofensoL 

That  defendant  consulted  counsel  is  no  ^- 
fense  in  action  for  malidons  prosecution,  where 
it  appears  that  he  did  not  rely  on  eounsel's  ad- 
vice. 

11.  Malicious  prosecution  ®=»7I(4)— Advleo  of 
counsel  questions  for  Jury. 

In  an  action  for  malidons  prosecution,  the 
questions  of  whether  defendant  fairly  com- 
municated to  his  counsel  all  of  the  facts  which 
he  knew  or  ought  to  have  known,  and  whether 
he  acted  in  good  faith  upon  the  advice  recdved, 
are  questions  for  the  jury,  where  different  eon- 
dusions  may  be  drawn  from  the  evidence. 

12.  Malicious  prosocatlca  $=>2I  (2)— Advice  of 
counsel  held  no  defenss. 

In  a  lessee's  action  against  the  lessor  for 
malicious  prosecution  on  a  charge  of  burglary, 
the  lessor  could  not  defend  on  the  ground  of 
advice  of  counsel,  where  he  failed  to  state  to 
counsel  tlist  the  lessee  had  been  occupying  the 
house  and  had  personal  effects  therein,  and 
that  the  lessor  had  locked  the  house  while  les- 
see was  temporarily  absent. 

13.  Malicious  prosooutloa  4=>67— Damagoo  al- 
lowable for  loss  of  reputatloa. 

In  an  action  for  malidons  prosecution,  the 

plaintiff  may  recover  for  nonpecuniary  losses, 
such  as  injury  to  reputation. 

14.  Malicious  prosocntlon  «S968  —  Exemplary 
damages  allowablo. 

In  action  for  malidons  prosecution,  it  was 
within  the  province  of  the  jury,  under  Rev. 
Codes,  f  6047,  to  allow  exemplary,  as  well  as 
compensatory,  damages. 

15.  Malidous  prosecution  «=369— Verdict  not 
distnrbod  by  court  unless  Influonoed  by  Im- 
proper considerations  or  outrageously  dis- 
proprortlonate  to   injury. 

In  an  action  for  malidous  prosecution,  a 
verdict  awarding  exemplary  damages  will  not 
generally  be  disturbed  by  the  court,  unless  it 
appears  to  have   been  inSuenced   by  passion. 
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prejudice,  or  gome  improper  motive,  or  unless 
tlie  amount  is  outrageously  disproportionate, 
either  to  the  wrong  done  or  the  situation  or 
circamstances  of  the  parties. 

16.  New  trial  ^=3  162(3)— Court  may,  on  mo- 
tipa  for  new  trial,  direct  the  release  of  a 
part  of  damages  where  excessive.    . 

In  action  for  malicious  prosecution,  the 
court  in  the  event  of  an  award  of  excessive 
damages  may,  on  motion  for  new  trial,  direct 
the  release  of  part  of  such  damages,  or  award 
a  new  trial  in  case  the  release  is  not  given. 

17.  Mallcloaa  prosacntion  $=969— $4,000  dan- 
ages  not  excessive. 

In  an  action  for  malicious  prosecution  on 
a  charge  of  burglary,  award  of  $4,000  damages 
.held  not  excessive. 


Appeal  from  District  Ooart^^ergua  Coun- 
ty; Jack  Briscoe,  Judge. 

Action  by  A.  F.  Cornner  against  B.  E. 
Hamilton.  From  Judgment  for  piaintlff  and 
from  an  order  denying  defoidant's  motion 
for  a  new  trial,  defendant  appeals.  Judg- 
ment and  order  affirmed. 

B.  K.  Cheadle,  of  Lewistown,  for  appellant. 
Belden  A  De  Kalb  and  Charles  J.  Marshall, 
all  of  Lewistown,  for  respondent. 


GALEN,  J.  This  is  an  action  for  dam- 
aaea  for  malicious  prosecution.  The  cause 
was  tried  in  Fergus  county  to  the  court  with 
a  Jury,  and  resulted  in  a  general  verdict  in 
favor  of  the  plaintiff  for  $9,000,  upon  which 
Judgment  was  entered.  The  court  submitted 
to  the  Jury  two  special  interrogatories,  which 
were  returned  with  the  general  verdict,  and 
wlilch,  with  the  answers  made  thereto  by 
the  Jury,  are  as  follows: 

"Should  you  return  a  verdict  for  damages  in 
any  sum  for  the  plaintiff,  you  will  answer  the 
following  interrogatories,  and  return  with  your 
verdict: 

"  'Interrogatory  Ko.  1.  Did  plaintiff  suffer 
actual  damages  by  the  acts  of  the  defendant 
complained  of  in  plaintiff's  complaint?  Ans. 
Yes.' 

"If  you  answer  the  foregoing  interrogatory 
in  the  affirmative,  you  will  then  answer  the  fol- 
lowing: 

"  'Interrogatory  No.  2.  What  was  the 
amount  of  actual  damages  sustained  by  the 
plaintiff  because  of  the  acts  of  the  defendant? 
Ans.  $7,000.00.' " 

Upon  motion  for  a  new  trial  the  court 
granted  the  same, 

"unless  plaintiff  within  20  days  agree  that  the 
judgment  heretofore  rendered  for  actual  dam- 
ages be  rednced  from  $7,000  to  $2,000,  as  ex- 
cessive and  not  justified  by  the  evidence,  mak- 
ing a  total  judgment  of  $4,000  and  costs,  with 
interest  from  the  date  of  judgment." 


Within  the  time  allowed  the  plaintiff  filed 
a  written  acceptance  of  the  order  made  on 
motion  for  a  new  trial  as  follows: 

"Comes  now  the  plaintiff  by  his  attorneys  and 
accepts  the  order  of  the  court  reducing  judg- 
ment in  the  above-entitled  action  to  $4,000,  in 
order  to  avoid  the  granting  of  a  new  trial  in 
said  cause,  and  hereby  excepts  to  the  said  or- 
der." 

The  appeal  Is  from  the  Judgment  as  modi- 
fled  and  from  the  order  denying  defendant's 
motion  for  a  new  trial. 

[1]  Ten  specifications  of  error  are  assigned, 
the  first  eight  of  which  relate  to  the  admis- 
sion of  evidence  OTer  defendant's  objection. 
These  assignments  do  not  conform  to  tlie 
rules  of  this  court  (subdivision  C,  par.  3, 
Rule  10,  167  Pac.  x),  and  with  propriety  they 
might  be  wholly  disregarded.  The  rules  of 
this  court  were  promulgated  for  reasons  ap- 
parent, and  should  be  carefully  followed  by 
attorneys.  They  should  be  honored  by  observ- 
ance rather  than  dishonored  by  breach. 
Brodtway  v.  Blair,  SS  Mont.  531.  16S  Pac. 
4S5.  However,  from  an  examination  of  the 
record,  these  alleged  errors  are  fOnnd  to  be 
without  merit.  Although  appeal  is  made 
from  the  Judgment,  the  Judgment  rtdl  is  not 
incorporated  in  the  record,  as  required  by 
statute.    Section  7112,  Bev.  Codes. 

In  this  case,  neither  the  record  on  appeal 
nor  appellant's  brief  reflect  credit  on  counsel 
for  the  appellant.  In  the  alleged  brief  there 
is  not  an  authority  cited,  not  even  a  stat- 
ute. Such  laxity  is  vexatious  to  this  court, 
jeopardizes  the  rights  of  clients,  and  need- 
lessly Increases  the  work  devolving  upon  us. 

[2]  The  ninth  and  tenth  assignments  of  er- 
ror present  but  a  single  question  determina- 
tive of  the  case  on  its  merits,  namely:  Are 
the  damages  excessive?  From  a  careful  re- 
view of  the  testimony,  we  are  of  opinion 
the  damages  allowed  by  the  court  In  reduc- 
tion of  the  verdict  on  motion  for  a  new  trial 
are  wholly  warranted.  It  will  serve  no  use- 
ful purpose  to  review  the  evidence.  Suffice  it 
to  say,  the  proof  clearly  establishes  the  com- 
mencement of  a  criminal  prosecution  by  the 
defendant  against  the  plaintiff  by  the  flliog 
of  criminal  complaint  in  the  Justice  court  of 
Big  Spring  township,  Fergus  county,  verified 
by  the  oath  of  the  defendant,  charging  the 
plaintiff  with  the  crime  of  burglary,  malice, 
want  of  probable  cause,  the  favorable  ter- 
mination of  the  prosecution,  and  the  result- 
ing damage.  Thus  a  prima  facie  case  was 
established.  Stephens  v.  Conley,  in  Mont 
352,  138  Pac.  189,  Ann.  Cas.  igi5D,  958. 

[3-7]  The  plaintiff,  in  order  to  estabUsh 
his  case,  had  the  burden  of  proving  that  de- 
fendant acted  maliciously  and  without  prob- 
able cause  (Beadle  v.  Harrison,  58  Mont. 
OOC,  194  Pac.  134;.  and  this  he  did  by  proof 
quite  sufficient  to  satisfy  the  Jury.  Malice 
may  usually  be  Inferred  from  want  of  prob- 
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able  cause  (Grorud  ▼.  IiOssl,  48  Mont.  274, 
136  Pac.  1069;  Beadle  t,  Harrison,  supra; 
Mardn  y.  Corscadden,  34  Mont.  308,  86  Pac. 
33),  but  want  of  probable  cause  cannot  be  in- 
ferred from  malice  alone.  26  Oyc.  22-25. 
However,  In  this  case,  there  was  independent 
proof  of  malice,  in  addition  to  that  of  want 
of  probable  cause.  As  the  name  implies, 
malice  is  the  root  of  an  action  of  malicious 
prosecution,  jret  malice  alone  Is  not  enough; 
want  of  probable  cause  for  the  Institution  of 
the  proceedings  must  be  abown,  so  that  it 
may  be  said  that  want  of  probable  cause  is 
the  very  gist  of  the  action.  18  B.  G.  L.  33- 
34 ;  26  Cyc.  20.  Probable  cause  is  defined  to 
mean  reasonable  ground  for  suspicion,  sup- 
ported by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  reasonably  pru- 
dent and  cautious  man  in  the  b^Ief  that 
the  accused  is  guilty  of  the  oflFense  with 
which  he  Is  charged.  26  Oyc.  24;  18  R.  C. 
L.  335. 

[tj  The  defendant  pleaded  In  defense  reli- 
ance upon  the  advice  of  the  county  attorney, 
as  to  which  be  submitted  evidence,  and  the 
court  correctly  Instructed  the  jury  with  re- 
tfpect  thereto  as  foUows: 

"Yon  are  instructed  that  if  before  signing  the 
complaint  in  the  court  of  Justice  Brassey  the 
defendant  consulted  Frank  A.  Wright,  attorney 
at  law,  and  at  that  time  county  attorney  of 
Fergus  county,  and  fully  and  fairly  stated  to 
him  all  the  facts  that  he,  the  defendant,  had 
In  his  possession  in  regard  to  the  alleged  of- 
fense of  burglary  by  the  plaintiff  in  this  action, 
the  said  Frank  A.  Wright  thereupon  advised 
the  defendant  aa  an  attorney,  or  as  said  county 
attorney,  and  that  the  defendant,  after  re- 
ceiving said  advice,  acted  thereon,  and  on  De- 
cember 13,  1916v  in  good  faith,  relying  on  such 
advice,  signed  the  said  complaint  that  resulted 
in  the  arrest  of  the  plaintiff  in  this  action,  such 
advice  so  given  and  acted  upon  is  a  perfect 
defense  to  this  action,  and  your  verdict  must 
be  for  the  defendant." 

The  rule  is  settled  that  it  is  a  complete 
defense  of  probable  cause  to  show  that  the  de- 
fendant submitted  to  proper  counsel  a  state- 
ment of  all  the  facts  concerning  the  guilt  of 
the  accused;  that  in  good  faith  he  received 
advice  Justlfyliig  the  prosecution,  and  acted 
on  such  advice  In  instituting  the  proceedings 
complained  of.    Beadle  v.   Harrison,  supra. 

[1-13]  But  it  must  affirmatively  appear 
that  the  defendant  made  a  full  and  complete 
statement  of  the  facts  of  the  case  to  counsel, 
and  the  fact  that  the  defendant  consulted 
counsel  before  bringing  the  prosecution  is  no 
defense,  where  It  appears  that  he  did  not 
rely  on  counsel's  advice.  Martin  v.  Corscad- 
den, supra.  In  order  for  the  defendant  to 
avail  himself  of  the  defense  of  advice  of 
counsel,  It  most  appear  that  be  fully  and 
fairly  presented  to  counsel  all  of  the  facts 
within  his  knowledge.  26  Cyc.  35.  And  it 
is  a  question  of  fact  for  the  Jury  whether 
the  defendant  fairly  communicated  to  bis 
counsel  all  of  the  facta  which  be  knew  or 


ought  to  have  known,  and  wheOiiet  he  acted 
In  good  faith  upon  the  advlca  received,  where 
different  conclusions  may  be  drfwn  f^om  the 
evidence.  When  the  facts  In.tiie  case,  and 
those  laid  before  the  attorney,  are  all  in 
evidence,  the  Jury  may  determi;ie  whether 
the  statement  was  full  and  fair,  and  wheth- 
er under  the  particular  drcumstanees  of  each 
case  the  advice  of  counsel  U  a  defoaae.  26 
Cyc.  111.  In  this  case.  It  appears  plain  that 
the  defendant  did  not  fully  and  fairly  state 
all  of  the  facts  to  the  county  attorney  con- 
cerning the  alleged  burglary,  and  therefore 
the  attorney's  advice  Is  no  defense.  For  in- 
stance, he  did  not  tell  the  attorney  that 
plaintiff  was  a  tenant  of  his  ranch  property 
under  lease,  and  fhe  tenure  c^  the  lease  had 
not  expired ;  that  the  plaintiff  and  his  family 
had  been  occupying  the  house  for  two  years 
in  connection  with  the  lease  of  the  ranch 
property ;  that  the  plaintiff  had  personal  ef- 
fects In  the  house;  and  that  the  defendant 
had  locked  the  house  with  chain  and  padlock 
while  plaintiff  was  temporarily  absent  there- 
from. Had  these  facts  been  fully  and  fair- 
ly disclosed.  It  is  reasonable  to  suppose  tuai. 
the  county  attorney  would  not  have  advised 
the  plaintiffs  arrest. 

"The  plaintiff  in  an  action  for  malicious  pros- 
ecutioQ  is  not  confined  in  his  recovery  to  the 
actual  loss  i|>  dollars  and  cents  he  has  suffered, 
whether  in  the  nature  of  money  paid  oat  or 
gains  prevented.  He  may  also  recover  for  non- 
pecuniary  losses  he  sustains,  and  these  are 
often  the  chief  items  in  his  recovery.  Impor- 
tant in  this  class  of  damages  is  the  injury  to  the 
plaintiff's  reputation.  An  accusation  of  crime, 
made  under  the  forms  of  law,  or  on  the  pre- 
tense of  bringing  a  guilty  man  to  justice,  is 
made  in  the  most  imposing  and  impressive  man- 
ner, and  may  inflict  a  deeper  injury  upon  the 
reputation  of  the  party  accused  than  the  same 
words  uttered  under  any  other  circumstance. 
Such  an  injury  is  beyond  question  included  ia 
the  damages  given  in  the  action  for  malicious 
prosecution,  and  indeed  may  not  afterwards  be 
recovered  for  in  another  action."  18  R.  O.  L. 
p.  73. 

[14-17]  It  was  proper  for  the  court  to  in- 
struct the  Jury  in  this  case  on  the  subject  of 
the  allowance  of  exemplary  damages,  and 
proper  for  the  Jury,  under  the  evidence,  to 
allow  the  same  (section  6047,  Rev.  Codes; 
18  R.  a  L.  p.  75;  26  Cyc.  1031;  Luther  v, 
Lee  et  al.,  204  Pac.  365,  decided  January  23, 
1922),  and  in  this  class  of  cases  it  is  wholly 
within  the  province  of  the  jury  to  fix  the 
amount  of  damages  to  be  awarded  compensa- 
tory, as  well  as  exemplary;  and,  unless  Its 
determination  appears  to  have  been  Influ- 
enced by  passion,  prejudice,  or  some  im- 
proper motive,  or  unless  the  amount  Is  out- 
rageously disproportionate,  either  to  the 
wrong  done  or  the  situation  or  circumstanc- 
es of  the  parties,  the  court  will  not  generally 
Interfere  with  the  verdict.  In  cases  of  an 
award  of  excessive  damages,  the  court  may, 
as  It  did  in  the  case  before  us,  direqt  the 
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release  of  part  of  sucb  damages,  or  award 
a  new  trial,  in  case  the  release  Is  not  given. 
26  Cyc.  63.  In  this  case,  the  damages  al- 
lowed by  the  court  on  motion  for  a  new  trial 
were  fully  warranted  by  the  evidence. 
The  Judgment  and  order  are  affirmed. 

BRANTLY,  C.  J.,  and  REYNOLDS,  COOP- 
ER, and  HOIiLAWAY,  JJ.,  concur, 


MIAMI    QUARRY  CO.  v.  SEABORG  PACK- 
ING CO.* 

( Supreme  Court  of  Oregon.     Feb.  21,  1922.) 

1.  Negligence  ®=>56(l)— "Proximate  cause" 
defined. 

The  "proximate  cause"  of  an  injury  is  that 
which,  in  natural  and  continuous  sequence,  un- 
broken by  any  efficient  intervening  cause,  pro- 
duces the  injury,  and  without  which  the  result 
would  not  have  occurred. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

2.  Shipping  «=38l(l)— Owner  of  abandoned 
barge  must  exercise  care  to  secure  it  against 
drifting. 

The  owner  of  an  abandoned  -  barge  owes 
the  duty  to  exercise  reasonable  care  to  secure 
the  barge  to  meet  conditions  that  might  nat- 
urally be  expected,  such  as  tides  and  tempestu- 
ous weather,  rendering  the  barge  liable  to 
float  and  collide  with  other  craft  or  structures. 

3.  Negligence  «s>l36(25)— Proximate  cause 
question  for  Jury. 

Ordinarily  the  question  of  proximate  cause 
is  one  for  the  jury,  and  becomes  one  of  law 
for  the  court  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusion  from  them. 

4.  Negligence  ®=>S9— Foreseeing  precise  Injury 
not  necessary  for  proximate  cause. 

For  a  particular  act  to  be  the  proximate 
cause  of  the  injury,  it  is  not  essential  that 
the  precise  injury  for  which  the  recovery  is 
sought  should  have  been  foreseen,  but  it  is 
suffident  if  the  defendant  could  have  reasonably 
anticipated  that  some  injuries  might  result 
from  the  act  complained  of. 

5.  Negligence  ^=>62(i) — Independent  interven-' 
Ing  cause,  not  foreseeable,  relievee  wrong- 
doer. 

A  wrongdoer  is  not  liable  for  a  negligent 
net  where  an  independent  efficient  cause  that 
be,  in  the  exercise  of  reasonable  diligence, 
could  not  have  foreseen,  intervenes  and  pro- 
duces an  injury  which  otherwise  would  not  have 
occurred. 

6.  Negiigenoe  «=>S3— Ordinary  weather  condi- 
tions not  independent  cause. 

Usual  and  expected  weather  conditions,  and 
the  natural  and  ordinary  action  of  wind  and 
water,   do  not  ordinarily  constitute  an  inde- 


pendent intervening  cause  which  supersedes 
the  original  wrongful  act,  so  as  to  make  the 
latter  the  remote,  and  not  the  proximate,  cause 
of  the  injury. 

7.  Shipping  <e=>86 (3)— Improper  mooring  of 
abandoned  barge  as  piroximate  cause  of  Injury 
to  Jetty  held  question  for  Jury. 

Where  an  abandoned  barge  was  negligently 
moored,  so  as  to  go  adrift,  and,  after  passing 
out  to  sea  by  a  jetty  was  thrown  by  the  cur- 
rents upon  the  shore  south  of  the  jetty,  and 
broken  up,  after  which  the  section  was  carried 
by  an  eddy  and  by  the  wind  back  against  the 
jetty,  causing  the  injury,  the  intervening  natu- 
ral forces  were  not  necessarily  independent 
causes  of  the  injury,  and  it  was  a  question  for 
the  jury  whether  the  negligent  mooring  of  the 
barge  was  the  proximate  cause  of  the  injury. 

8.  Towage  €=»  1 9— Operator  of  tug  not  re- 
sponsible as  independent  contractor  for  barge 
after  towing  contract  ceased. 

The  operator  of  a  tug  engaged  in  a  towing 
contract  is  ordinarily  an  independent  contrac- 
tor, but  he  is  not  liable  as  such  for  injuries 
caused  by  the  barge  after  he  had  beached  and 
moored  it  and  notified  the  owners  of  his  action. 

9.  Towage  ®=3l9— Evidenoe  held  not  to  show 
negligence  by  tug  In  mooring  beached  barge. 

Evidence  that  the  master  of  a  tug,  on  dis- 
covering that  a  barge  in  tow  was  leaking, 
beached  the  barge  and  anchored  it,  and  also 
moored  it  to  the  shore,  docs  not  show  negli- 
gence by  the  master  where  the  barge,  after 
the  owner  had  removed  the  anchor  and  left 
the  barge  secured  by  light  lines,  drifted  off 
and  injured  plaintiff's  jetty  and  pile  driver. 

10.  Shipping  «s»86(2)— Evidence  held  to  war- 
rant inferenca  of  ■egllgenoo  by  owners  of 
abandoned  barge. 

Where  the  owners  of  a  barge  removed  all 
machinery  from  it,  and  contracted  with  an  in- 
dividual to  move  the  barge  to  another  place, 
where  the  extent  of  its  injuries  could  be  deter- 
mined, and,  after  the  contractor  reported  he 
could  not  float  the  barge,  dismissed  the  matter 
without  any  attempt  to  ascertain  whether  the 
barge  was  securely  moored,  so  as  to  prevent 
its  injury  to  other  craft  and  structures  during 
more  than  a  week  that  intervened  between 
the  time  of  such  report  and  the  time  the  barge 
went  adrift,  the  jury  could  find  the  owners 
failed  to  discharge  their  duty  to  ascertain  what 
was  reasonably  required  to  make  the  barge 
safe,  and  to  take  the  necessary  precautions. 

11.  Master  and  servant  ^s»324— Owner  of 
property  liable  for  oontinuanco  of  dangerous 
condition  created  by  Independent  contraotor. 

After  an  independent  contractor  transfers 
the  control  of  the  property  to  the  owner,  the 
owner  is  liable  for  injuries  caused  thereafter 
by  dangerous  condition  of  the  property,  though 
such  condition  was  originally  created  by  the 
independent  contractor,  if  he  permitted  such 
condition  to  continue  after  it  was  in  his  power 
to  remove  it. 

12.  Master  and  servant  <=»3I9— Barge  owner 
cannot  delegate  duty  to  moor  safely. 

Where  an  abandoned  barge  had  been 
beached  in  such  position  as  to  be  liable  to  shift 
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its  position  and  become  dangeroas  to  the 
property  of  others,  the  owner  could  not  dele- 
gate to  an  independent  contractor  his  duty  to 
exercise  reasonable  care  safely  to  moor  the 
barge. 

13.  IMaster  and  servant  4=9319— I  natruotlons 
on  liability  for  Independent  oontraotor's  aeta 
held  proper. 

Evidence  that  an  owner  of  an  abandoned 
barge  failed  to  talce  any  steps  to  secure  it 
safely  after  an  independent  contractor  had 
reported  he  had  abandoned  attempts  to  move 
the  barge  warranted  the  trial  court  from  giving 
instructions  as  to  exceptions  from  the  rule 
against  liability  for  negligence  of  an  independ- 
ent contractor  in  cases  where  the  duty  coold 
not  be  delegated. 

14.  Appeal  and  error  ®=>882(I2)— Error  In  ln> 
stnietions  aa  to  nondelefable  daty  of  owner 
held  Invited  by  defendant. 

Where  the  error  in  giving  instmctlona  om 
liability  for  acts  of  an  independent  contractor 
waa  invited  by  defendant's  request  for  audi 
instruction,  though  there  was  no' evidence  to 
sustain  it,  defendant  cannot  complain  that 
the  jury  were  permitted  to  determine  whether 
the  acts  of  the  independent  contractor  were 
performed  in  discharge  of  a  nondelegable  duty 
devolving  on  defendant. 

15.  Trial  «=925a— Instmotlons  not  baaed  on 
pleadings  and  evidence  are  erroneous. 

Where  neither  the  pleadings  nor  the  evi- 
dence contained  any  basis  for  submitting  ques- 
tions whether  the  work  of  mooring  a  barge  was 
intrinsically  dangerous,  or  was  done  by  an  in- 
dependent contractor,  instructions  in  respect 
thereto,  though  correct  as  abstract  proposi- 
tions «t  law,  were  erroneows. 

16.  Appeal  and  error  «=>  1 06&— Abstract  In- 
stractlon  does  not  require  reversal  unless 
probably  misleading. 

A  case  will  not  be  reversed  for  error  in 
giving  abstract  instructions,  unless  the  court 
can  see  that,  under  the  circumstances,  the 
jury  may  have  been,  and  probably  were,  misled 
to  the  injury  of  the  complaining  party. 

17.  Appeal  and  error  «=>I033(5)— Appellant 
cannot  complain  of  Instructions  misleading  to 
appellee's  prejudice. 

Appellant  cannot  complain  of  abstract  in- 
etmctions,  which,  if  they  misled  the  Jury, 
would  mislead  it  to  appellee's  prejudice. 

48.  Appeal  and  error  «=>  1 067— Party  entitled 
to  no  Instruction  on  an  Issue  cannot  complain 
be  received  only  part  of  Instmctlona  request- 
ed. 

Where  a  party  was  not  entitled  under  the 
evidence  to  have  given  any  of  the  instructions 
requested  by  him  on  an  issue,  he  cannot  com- 
plain that  only  a  part  of  the  instructions  so 
requested  were  given. 

49.  Shipping  «=38B(3)— Instruetion  as  to  duty 
of  owner  of  abandoned  barge  held  correct. 

An  instruction  that,  even  though  there  had 
been  a  contract  for  towing  a  barge,  yet  if,  later, 
the  defendant  took  possession  of  the  barge,  and 
negligently  moored  or  secured  it,  defendant 
would  be  liable,  waa  correct. 


20.  Trial  «=>260( I)— Refusal  of  requested  In- 
structions already  corroetly  covered  la  not 
error. 

Error  cannot  be  predicated  on  the  refusal 
to  give  requested  instructions  where  the  court 
in  its  charge  bad  already  fully  covered  the  mat- 
ter embraced  therein. 

21.  Appeal  and  error  <&=>I050( I)— Admission 
of  pleoe  of  rope  with  wbMi  barge  woo  moored 
held  barmleas. 

In  an  action  for  damages  caused  by  a 
barge  which  went  adrift  where  there  was  evi- 
dence from  several  witnesses  that  the  barge 
was  moored  only  by  three  light  lines,  the  ad- 
mission in  evidence  of  a  piece  of  rope  stated 
by  a  witness  to  be  similar  to  that  with  which 
the  l>arge  was  moored,  if  erroneous,  was  not 
prejudicial  to  defendant. 

Department  2. 

Appeal  from  Circuit  Conrt,  Maltnomah 
Gonnty;   W.  N.  Oatens,  Judge. 

Action  by  the  Miami  Quarry  Company 
against  the  Seaborg  Packing  Company.  Judg- 
ment for  the  plalntUC,  and  defendant  ap- 
peals.   Affirmed. 

This  Is  an  action  to  recover  damages  upon 
account  of  the  alleged  negligence  of  the  de- 
fendant, resulting  in  injury  to  a  Jetty  that , 
plaintiff  was  constructing  and  the  loss  of  a 
pile  driver  owned  by  plaintiff.  Plaintiff  re- 
covered a  verdict  and  Judgment  in  the  clr- 
cntt  coort    Defendant  appeals. 

A  statement  of  the  facts  disclosed  by  the 
evidence  follows: 

Defendant  owned  a  barge,  157.7  feet  in 
length,  with  a  beam  of  30.7  feet,  which  waa 
furnished  with  machinery,  equipment,  and 
supplies  that  made  it  available  for  use  as  a 
floating  fish  cannery.  About  April  1,  1919, 
defendant  employed  a  tug  to  tow  the  barge 
from  Astoria  to  Gold  Beach,  where  def«)d- 
ant  intended  to  use  the  barge  In  its  business 
of  canning  fish.  The  tug  left  Astoria,  with 
the  barge  in  tow,  on  the  afternoon  of  April 
2,  1919,  and  diortly  encountered  heavy 
weather.  The  captain  of  the  tug  discovered, 
when  near  'Xaquina  Bay,  that  the  seams  of 
the  barge  had  opened,  and  that  it  was  taking 
water  very  rapidly.  To  prevent  It  from 
sinking  and  becoming  a  total  loss,  the  captain 
of  the  tug,  on  April  3, 1919,  entered  Yaquina 
Bay  and  beached  the  barge  near  the  town 
of  Newport,  Or.,  in  a  position  where  it  was 
subject  to  the  current  of  the  river  which 
Sows  into  Yaquina  Bay,  and  to  the  ebb  and 
flow  of  the  tides.  For  the  purpose  of  pre- 
venting the  barge  from  being  carried  away 
by  the  action  of  the  wind  and  waters,  an 
anchor  was  dropped  at  one  end  of  the  barge, 
and  three  lines  were  thrown  out  and  tied  to 
piling  on  the  shore  by  the  captain  of  the  tug. 
After  thus  mooring  the  barge  the  tug  left 
Yaquina  Bay,  and  .the  captain  thereof  aban- 
doned the  effort  to  tow  the  barge  to  Gold 
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w    A  .V    ->jwtc  it  tftr  CO*- 

-^  >«ut    .ij"-    <rf   ApriL   1919. 

H.V  tvsi.->  tC  :i«f  defendant 
V.    •  •.:■!  :3<f  yr^sident  of  the 
„  ,.   %  ■  'v*!  a:  Taquina  Bay 
^.^«  .1   -■>«'  !KU$(^  and  unloaded 
„     .    ,v  a*  —  fciiiny.  equipment, 
^  .  <>«  abWTx-oed.  and  lUted  and 
»^   ».-v    sW  aKfenv  that  had  been  put 
. .    ^N  A.,   vu  -a  ««."cring  the  barge  to  Its 
Jss^^J^»^       •."'iifw^ix*    drfcodant    left    the 
„.     ^v  ^  ".*  r»v  or  three  small  lines,  and 
.v-:..v»v£  .■*<  *■  <^-  CV^eland,  who  owned  a 
^,„,  .   }t;4K-*i.   to  P«l''   the  barge  from   the 
iv«,^  AM^  W  'ow  it  to  a  strnctnre  across  the 
>,»y  kn.^*^l  as  the  ■•gridiron,"  upcm  wliicfa  It 
was  t«  he  idaced  In  order  to  discorer  the  ex- 
tttit  of  its  impalnnent.    Copeland  made  two 
nxi$a<xessfDl  attonpts  to  dislodge  the  barge 
from  tlie  beach  and  float  it — one  upon  the 
J8th  of  Aprfl,  1919,  and  the  other  upon  the 
following  day.    HIa  launch  did  not  hare  raf- 
fldent  power  to  remove  the  barge  from  the 
beadi,  so  Ctveland  gave  up  the  effort  and 
again  tied  the  barge  to  the  piling  wi  the  shore 
by  three  U|^t  lines,  and  gave  no  further  at- 
tention to  it     On  April  20.  1919,  Copeland 
by  letter  notified  the  defendant  at  Portland, 
Or.,  of  hia  inabili^  to  move  the  barge,  and 
that  be  would  make  no  further  effort  to  do 
so.    On  receipt  of  the  notification  from  Cope- 
land  cf  what  he  had  done,  the  offioeis  of  the 
defendant  who  had  charge  of  the  matter  dis- 
misaed    Hie   barge    from    their    minds,    and 
thereafter  defendailt  made  no  effort  to  as- 
certain the  mamier  in  which  it  was  moored, 
and  took  no  precautions  to  preTent  the  barge 
fran  being  carried   away  by  the  ordinary 
forces  of  wind  and  water. 

Between  the  point  where  defendant's  barge 
was  beached  and  moored  and  the  month  of 
Yaquina  Bay  numerous  smaU  craft  were  at 
the  time  moored  along  the  shores  of  the  bay, 
and  several  structures  used  as  docks  and 
landing  places  projected  into  the  watos  of 
the  bay.  At  the  times  mentioned  plaintUt 
was  engaged  in  the  oonstmction  of  a  Jetty 
from  a  pobit  on  the  south  aide  of  Xaquina 
Bay  westerly,  out  into  the  Pacific  Ocean,  the 
purpose  of  which  was  to  protect  the  channel 
at  the  month  of  the  bay  from  an  accumula- 
tion of  sand  and  other  obstructions  to  navi- 
gation. In  constructing  the  Jetty  plaintiff 
used  a  pile  driver,  with  which  piles  were 
driven  into  the  bed  of  the  ocean  as  the  work 
progressed.  When  driven,  the  piles  were  se- 
cured or  braced  together  In  series  or  "bents," 
and  on  the  top  of  the  piling,  between  10  and 
15  feet  above  the  water,  a  temporary  track 
was  laid,  over  which  the  pile  driver  was 
moved  and  operated,  as  well  as  cars  carry- 
ing rock,  which  was  dumped  into  the  ocean 
to  form  the  diannel  protection,  and  also  to 
streng^en  and  bold  the  piling.    When  In  0|>- 


tecatioB  tbe  pile  drtver  waa  atatlaaed  iq^on 
the  tanporary  tra<^  some  dtetanee  beyond 
the  point  readied  by  the  supporting  rode 
work,  and  at  the  time  the  pile  driver  was 
lost  it  was  upon  the  track  at  a  point  about 
500  feet  west  of  tlie  line  of  low  tide. 

During  the  night  of  April  30th,  and  at  high 
tide,  defendant's  barge  Boated;  the  Ones 
widi  whidi  the  barge  had  been  secured  to 
the  shore  had  either  b«en  carried, away  by 
unknown  parties  or  were  insufficient  to  hold 
it.  and,  when  the  tide  receded,  the  barge  waa 
carried  down  the  bay  past  the  Jetty,  npon 
the  north  aide  thereof,  and  beyond  it  fatD 
the  ocean.  The  f<rilowing  morning  the 
waves,  influenci-d  by  the  ot«an  currents,  the 
direction  of  which  at  the  BMiatta  of  Yaqoijia 
Bay  is  aontlierly.  daalbed  tlie  barge  upon  and 
against  the  ocean  shave,  about  2jOOO  feet  n«th 
of  the  Jetty,  where  it  was  broken  Into  irieces. 
The  extension  <it  the  Jetty  beyond  tte  ocean 
shore  line  leaves  the  water  sonfli  of  Uie  Jetty 
for  some  distance  and  near  Qie  sliore,  un- 
affected by  the  southerly  ocean  currents,  and 
produces  therein  what  some  of  the  witnesses 
described  as  still  water  and  oQiers  as  an 
eddy. 

A  few  bonis  after  flie  barge  waa  broken 
up  a  section  thereof,  about  20  by  30  feet  In 
dimensions,  was  washed  from  the  shore,  and, 
by  the  action  of  the  wind  and  ocean  waves, 
drivra  northerly  towards  the  Jetty,  and  finally 
against  the  same  on  tbe  south  side  and  near 
the  point  where  plaintiff's  pile  driver  waa 
stationed.  Tlie  force  of  the  section  of  the 
barge  striking  the  Jetty  broke  off  sewral 
"bents"  of  the  pUing,  and  precipitated  plaiB- 
tlff's  pUe  driver  into  the  deep  water,  wber« 
it  was  completely  lost. 

Defendant  assigns  numerous  emn,  wbMi 
it  asserts  were  Vxanmltted  by  the  eiicnit 
ootnrt  in  the  course  of  the  trial. 

Ralph  W.  Wilbur  and  Uaurice  &  Cmm- 
packer,  both  of  Portland  (Wilbur,  Spencer, 
Beckett  &  Howell,  of  Portland,  on  the  brief), 
for  respondent 

Kaorice  W.  Seitz,  of  Portland,  for  appel- 
lant. 

McCOURT,  J.  (after  stating  tbe  facta  as 
above).  The  first  question  presented  by  this 
appeal  arises  upon  tlie  refusal  of  the  court 
(a)  to  grant  a  nonsuit,  and  (b)  to  direct  a 
verdict  in  favor  of  the  defendant.  In  teapoose 
to  motions  seasonably  made  by  defendant 
therefor. 

Defendant  contends  that  the  omiasiona  of 
which  plaintiff  complains  were  not  tlie  prox- 
imate cause  of  the  injury  for  which  plaintiff 
seeks  damage.  In  support  of  this  contention, 
defendant  argues  that  the  injury  complained 
of  oould  not  have  been  foreseen  or  reason- 
ably anticipated  by  a  person  of  ordinary 
foresight  and  prudence,  happening,  as  it  did. 
after  the  barge  had  floated  out  to  sea  with- 
out striking  the  jetty,  and  after  it  had  been 
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cast  upon  tbe  beach  eoutli  thereof;  that  a 
reas(mably  prudent  man  conld  not  foresee 
that  the  action  of  the  wind  and  waves,  in 
connection  with  the  eddy  south  of  the  jetty, 
would  drive  the  barge,  or  a  section  thereof, 
in  a  direction  opposite  to  the  ocean  currents 
aad  against  the  Jetty;  and  that  the  rough 
sea  and  the  eddy  created  by  the  Jetty  con- 
stituted an  intervening  cause,  and  the  proxi- 
mate cause  of  plaintUTs  Injury,  and  resnlt 
Ing  damage. 

[1]  A  widely  quoted  definition  of  proximate 
cause  is  the  following: 

"The  proximate  cause  of  an  injury  is  that 
cause  which,  in  natural  and  condnuoug  se- 
quence, unbroken  by  any  efficient  intervening 
cause,  produces  the  injury,  and  without  which 
the  result  would  not  have  occurred."  22  B. 
O.  li.  110. 

[2]  It  was  the  duty  of  the  defendant  to 
exercise  reasonable  care  to  secure  its  barge 
to  meet  conditions  that  might  naturally  be 
expected  sncb  as  high  tides,  changes  of  tides, 
and  tempestuous  weather,  rendering  tbe 
barge  liable  to  float  and  collide  with  other 
craft  or  structures  in  its  course.  11  Corp. 
Jut.  1095,  1098,  and  notes.  There  was  evi- 
dence that  defendant  did  not  fully  discbarge 
this  duty. 

[3]  Ordinarily  the  question  of  whether  a 
particular  act  was  the  proximate  cause  of 
the  injury  complained  of  Is  one  for  decision 
by  the  Jury,  and  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  condoslon  from  them  that  the  ques- 
tion of  proximate  cause  becomes  one  of  law 
for  the  court.  Hartvig  v.  N.  P.  L.  Co.,  19  Or. 
522,  525,  25  Pac.  358;  Wallace  v.  Ry.  Co., 
26  Or.  174,  37  Pac.  477,  25  L.  R.  A.  663:  22 
R.  0.  li.  148;  Blllff  r.  O.  R.  &.  N.  Co.,  53  Or. 
66,  99  Pac.  76;  Palmer  v.  Portland  Ry.,  U 
&  P.  Co.,  66  Or.  262,  268,  108  Pac.  211; 
Hartford  Fire  Ins.  Co.  v.  Central  R,  B.  Co., 
74  Or.  144,  144  Pac.  417 ;  22  R.  O.  U  149. 

"The  principle  is  well  settled  that  a  wrong- 
doer is  liable  for  the  injury  which  resulted 
as  the  natural  and  probable  consequence  of  his 
wrongful  act,  of  which  he  ought  to  have  fore- 
seen in  the  light  of  surrounding  circumstances. 
And  aa  the  court  said  in  Ransin  v.  Ry.  Co.,  32 
Minn.  334:  'Whether  the  injury  in  a  particular 
case  was  such  natural  and  proximate  result 
of  the  wrong  complained  o{  is  ordinarily  for 
the  decision  of  the  jury.'  Helper  v.  Nichols,  81 
Minn.  495.  It  is  their  province  to  look  at  the 
facts  as  they  transpired  and  Bscertain  whether 
tbey  are  naturally  and  probably  connected  in 
orderly  sequence  with  the  prime  cause,  or  dis- 
connected by  some  intervening  agency  aSecting 
Its  operation."  Hartvig  v.  N.  P.  !>.  Co«  19  Or. 
522,  525,  25  Pac.  358. 

[4]  In  order  to  constitnte  a  particular  act 
tbe  proximate  cause  of  the  injury,  It  is  not 
essential  that  the  precise  injury  for  which 
.  recovery  Is  sought  should  have  been  fore- 
seen ;  it  is  sufficient  if  the  defendant  could 
have  reasonably  aotiolpated  that  some  injury 


might  result  from   die  omission  of  which 
complaint  is  made.    22  R.  C.  L.  125,  126. 

[t,  I]  One  is  not  liable  for  a  negligent'  act 
where  an  independent,  efficient  cause,  that 
the  wrongdoer.  In  the  exercise  of  reasonable 
diligence,  could  not  have  foreseen,  intervenes 
and  produces  an  Injury  that  would  not  have 
resulted  in  the  absence  of  such  intervening 
cause.  22  R.  C.  L.  132.  But  usual  and  ex- 
pected conditions  of  weather  and  the  natural 
and  ordinary  action  of  the  forces  of  wind 
and  water,  operating  on  a  negligent  act,  will 
not  ordinarily  constitute  an  Independent,  ef- 
ficient Intervening  cause,  which  wUl  super- 
sede the  original  wrongful  act,  so  as  to  make 
it  the  remote,  and  not  the  proximate,  cause 
of  the  injury.    22  R.  C.  L.  126,  140. 

"The  ordinary  conditions  or  forces  of  nature, 
such  aa  ordinary  wind,  cold',  heat,  and  tbe  like^ 
that  are  usual  at  tbe  time  and  place  and  under 
tbe  circumstances,  and  that  reaaonaUy  should 
have  been  expected  or  foreseen  as  probable  to 
occur,  are  not,  in  general,  independent,  effideut 
causes,  when  they  aifect  or  operate  on  a  negli- 
gent act  or  omission  In  causing  a  result. 
Those  who  are  negligent  are  held  in  law  to 
Icnow  the  usual  effect  of  ordlaarv  natural  con- 
ditions and  forces  on  a  negligent  act  or  omis- 
sion, and  to  have  contemplated  t!ie  appearanee 
and  the  effect  of  sndi  conditions  and  forces  on 
their  negligence  or  on  its  proximate  results, 
and  to  be  liable  in  damages  for  the  natural 
and  probable  proximate  results  of  the  negli- 
gence."   22  R.  C.  L.  140. 

Many  authoritative  and  approved  deiinl- 
tlous  of  proximate  cause,  as  that  term  is 
understood  in  the  law  of  negligence,  are 
quoted  In  the  cases  of  Brown  v.  O.  W.  R.  & 
N.  Co.,  63  Or.  396,  403,  128  Pac.  38;  Cham- 
bers V.  Everding  &  Farreli,  71  Or.  521,  531- 
539,  136  Pac.  886,  143  Pac.  616. 

A  valuable  guide  in  determlnUig  when  a 
particular  act' or  omi8sl<Hi  is  the  proximate 
cause  of  an  alleged  Injury  is  set  forth  in  the 
opinion  in  the  case  of  Salmi  v.  Columbia  & 
N.  R.  R.  Co.,  75  Or.  200,  146  Pac.  819,  L.  R. 
A.  1915D,  834.  Mr.  Justice  Burnett,  speak- 
ing for  the  court,  said: 

"It  is  a  basic  principle  that.  If  the  cause 
set  in  motion  by  the  defendant  operates  contin- 
uously and  dir«ctly  upon  another  agency  which 
as  a  necessary  consequence  affects  a  still  dif- 
ferent force  by  which  injury  is  inflicted,  the 
author  of  the  initial  canse  is  responsible  fOr 
the  final  result.  The  difficulty  lies  in  the  ap- 
plication of  this  fundamental  doctrine.  The 
anthorities  are  apparently  in  hopeless  conflict 
on  this  question,  but  it  is  believed  that  proper 
discrimination  irill  reconcile  them  in  this  man- 
ner. If,  under  all  tbe  drcomstanees  in  the 
exerdse  of  ordinary  care,  a  person  can  discern 
that  his  act  will  naturally  and  probably  result 
in  harm  of  some  kind  to  another,  but  npt  nec- 
essarily foreseen  as  to  the  exact  form  of  in- 
jury, the  former  is  liable  in  damages  for  the 
ensuing  casualty.  On  the  contrary,  if  no  harm- 
ful result  can  reasonably  be  expected,  or  if 
there  is  no  natural  connection  between  the  act 
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of  the  defendant  and  the  injury  alleged,  no 
action  will  lie." 

[7]  It  was  manifest  tbat  injury  would 
probably  result  to  craft  or  structures  in  Xa- 
quina  Bay  in  tbe  event  defendant's  barge 
was  permitted  to  leave  its  mooring  and  float 
or  be  carried  down  the  bay,  and,  if  the  barge 
floated  and  was  carried  down  the  bay  on  ac- 
cotint  of  the  failure  of  the  defendant  to  take 
reasonable  precautions  to  prevent  the  same, 
defendant  was  liable  for  any  injury  caused 
thereby,  and  which  was  connected  In  ordi- 
nary sequence  with  its  negligent  acts  or 
omissions,  disconnected  with  any  responsible 
intervening  cause;  tbe  action  of  the  waves 
and  the  flow  of  the  tide  would  not  be  such 
an  Intervening  cause,  nor  would  they  be 
clianged  Into  such  intervening  cause  by  the 
ftict  that  the  barge  did  not  strike  the  Jetty 
on  its  way  out  of  tbe  bay,  but  did  so  there- 
after, and  by  operation  of  the  waves  and  tide 
upon  the  eddy  to  the  south  of  the  Jetty.  De- 
fendant was  bound  to  anticipate  that  the 
barge,  if  permitted  to  float  unrestrained  and 
uncontrolled,  would  probably  do  some  dam- 
age to  tbe  property  of  others,  and  it  cannot 
escape  liability  because  that  injury  was  pro- 
duced by  movements  of  tbe  l>arge  that  de- 
fendant did  not  or  could  not  foresee.  The 
circuit  court,  therefore,  was  not  In  error  in 
submitting  the  question  of  defendant's  neg- 
ligence to  the  Jury  and  also  the  question  of 
whether  such  negligence  was  tbe  proximate 
cause  of  the  injury  to  plaintifT. 

Defendant  advances  the  further  contention 
that  the  undisputed  evidence  showed  that  its 
Independent  contractor  was  guilty  of  the 
omissions  which  plaintlfF  claims  were  the 
proximate  cause  of  his  damages. 

[B]  The  operator  of  a  tug  engaged  in  a 
towing  contract  is  ordinarily  held  to  be  an 
independent  contractor  (Woodard  ▼.  A.  F. 
Coats  Lumber  Co.,  97  Or.  302,  191  Pac.  668), 
but  be  Is  not  such  independent  contractor 
unless  made  so  by  the  terms  of  the  towing 
contract,  and  then  only  as  to  tbe  work  em- 
braced In  the  contract  and  as  to  acts  done 
while  tbe  subject-matter  is  under  his  con- 
trol. Tbe  contract  of  towing  tbe  barge  from 
Astoria  to  Gold  Beach  came  to  an  end  when 
the  captain  of  the  tug  beadied,  anchored, 
and  moored  the  barge  in  Yaquina  Bay,  and 
notified  defendant  of  his  action. 

[I]  Moreover,  there  was  no  evidence 
showing  that  tbe  master  of  tbe  tug  was  neg- 
ligent in  mooring  the  barge.  After  the  barge 
was  left  in  Yaquina  Bay,  and  tbe  original 
contract  of  towing  was  terminated,  defend- 
ant took  possession  of  the  barge  and  remov- 
ed everything  of  value  from  it,  including  its 
anchor,  and  became  responsible  for  its  secure 
mooring.  Defendant,  after  taking  charge  of 
the  barge,  tied  It  with  three  light  lines  to 
piles  on  the  shore. 

[It]  Upon  leaving  tbe  barge,  defendant  en- 
gaged one  Z.  O.  G<weland  to  take  tbe  barge 


from  the  place  where  it  was  beadied  to  tbe 
"gridiron,"  but  Copeland  abandoned  tbe  un- 
dertaking without  materially  changing  the 
position  of  the  barge,  and,  upon  ceasing  the 
effort  to  carry  out  his  employment,  Copeland 
left  the  barge  moored  substantially  as  it  was 
when  the  defendant  engaged  him  to  move 
It,  and  promptly  notified  defendant  of  his  ac- 
tion. Upon  receipt  of  notice  from  Copeland 
that  he  was  no  longer  looking  after  the 
barge,  the  responsible  officers  of  the  defend- 
ant dismissed  tbe  matter  from  their  minds; 
they  made  no  eftort  to  ascertain  whether  the 
barge  was  safely  secured  and  moored,  and 
took  no  precautions  to  prevent  the  barge 
from  being  carried  away  by  tbe  action  of  the 
tides  and  winds.  More  than  a  week  elapsed 
between  the  time  that  defendant  received 
the  aforesaid  notice  from  Copeland  and  tbe 
time  the  barge  was  carried  away,  which  was 
ample  time  for  the  defendant  to  discharge 
the  duty  which  devolved  upon  it.  to  ascertain 
what  was  reasonably  required  to  make  tbe 
barge  safe,  and  to  attend  to  and  carry  oat 
the  necessary  precautions. 

[11]  As  soon  as  an  independent  ccmtractor 
transfers  tbe  control  of  the  subject-matter 
'of  the  contract  to  the  employer,  whether  up- 
on completion  or  stoppage  of  the  work,  Qie 
employer  Incurs  the  responsibility  which  tbe 
law  attaches  to  tbe  eserdse  of  the  control, 
"and  the  mere  fact  that  the  dangerous  con- 
dltions  whidi  cause  the  injury  were  original- 
ly created  by  the  negligence  or  other  tor- 
tious act  of  a  contractor  will  not  afford  bim 
any  protection  if  be  permits  them  to  continue 
after  It  is  in  his  power  to  remove  them."  14 
R.  C.  L.  66. 

Whilo  the  barge  laid  upon  the  beach  in 
Yaquina  Bay,  defendant  owed  a  duty  to 
plaintiff,  and  others  in  like  situation,  to  ex- 
ercise reasonable  care  to  secure  and  moor 
the  barge  in  such  a  manner  that  it  would 
not  be  carried  away  by  ordinary  wind  and 
tides. 

[12]  Defendant  did  not  employ  Cojpeland 
to  safely  secure  and  moor  tbe  barge  in  the 
position  it  occupied  on  the  beach,  but,  if  it 
had  tbe  barge  was  so  situated  that  it  was 
liable  to  shift  Its  position  and  become  dan- 
gerous to  the  property  of  others  and  defend- 
ant could'  not  in  such  circumstances,  relieve 
itself  of  the  duty  to  exercise  reasonable  care 
to  safely  moor  the  barge  by  employing  an 
Independent  contractor.  Where  a  party  1« 
under  a  duty  to  the  public  to  so  care  for 
property  owned  by  him  that  it  will  not  in- 
jure tbe  property  of  others,  that  duty  is  ab- 
solute, and  cannot  be  delegated  to  an  inde- 
pendent contractor.  1  Thompson  on  Negli- 
gence, i  666;  Covington,  etc..  Bridge  Co.  v. 
Steinbrock,  61  Ohio  St  215,  66  N.  R  618,  7» 
Am.  St  Rep.  875,  and  note  on  page  404;  ^Car- 
rlck  V.  Southern  Power  Co.,  167  N.  O.  378, 
381,  72  S.  B.  1066;  Cole  v,  Durham,  176  N.  ' 
C.  289,  97  S.  E.  S3, 11  A.  U  R.  660;  Boucher 
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▼.  N.  T.,  N.  H.  &  H.  Ry.  Ca,  106  Mass.  856, 
tfi  N.  K  16,  IS  L.  R.  A.  (N.  S.)  1177.  The  ev- 
idence not  only  does  not  show  that  responsi- 
bility for  the  acts  of  negligence  complained 
of  were  those  of  an  Independent  contractor, 
bnt  It  establishes  as  a  matter  of  law  that  the 
responsibility  was  that  of  the  defendant,  and 
not  that  of  an  Independent  contractor. 

[IS]  In  response  to  defendant's  conten- 
tions and  theory  of  the  case,  and  in  the  face 
of  exceptions  taken  by  plaintiff,  the  court 
Instructed  the  jury  that  an  employer  is  not 
liable  for  Oie  acta  of  an  Independent  contrac- 
tor, and  submitted  to  the  Jury  the  qnestlon 
whether  the  acts  of  negligence  relied  upon 
by  plaintiff  were  committed  by  an  independ- 
ent contractor.  The  court  also  instructed 
the  Jury,  to  whldi  exceptions  were  taken  by 
both  plaintiff  and  defendant,  that  there  are 
certain  well-known  nceptloas  to  the  rule 
that  an  employer  Is  not  liable  for  the  acts 
of  an  Independent  contractor;  that  among 
sncb  exceptions  Is  the  case  where  the  con- 
tract Is  let  by  a  responsible  employer  to  an 
IrrespoiiBible  contractor,  for  the  purpose  of 
enabling  the  employer  to  escape  liability  for 
Injury  in  the  performance  of  work  necessari- 
ly attended  with  danger,  the  case  where  the 
Injury  Is  the  necessary  consequence  of  exe- 
cuting the  work  In  the  manner  provided  for 
In  the  contract,  or  in  the  manner  aubsequoit- 
ly  iffescrlbed  by  the  employer,  and  cases  In 
which  the  injuries  are  caused  by  the  per- 
formance of  some  nondelegable  duty  which 
the  employer  is  bound  to  discharge;  also 
cases  where  the  work  Intrusted  to  an  Inde- 
pmdent  contractor  Is  Intrinsically  danfcerous 
to  the  public,  however  skillfully  performed, 
and  injury  resnlts  directly  from  such  in- 
trinsic danger. 

The  court  further  assumed  to  make  a  con- 
crete application  of  some  of  the  exceptions 
mentioned,  and  directed  the  jury  that,  if 
they  found  the  barge  was  a  dangerous  In- 
strumentality, and  was  likely  to  cause  dam- 
age unless  properly  secured  and  moored, 
the  defendant  could  not  delegate  the  duty 
of  securely  mooring  the  same  to  an  independ- 
ent contractor,  and  defendant  would  be  lia- 
ble If  found  negligent  as  charged;  that,  if 
they  found  the  work  of  securing  and  mooring 
the  barge  was  essentially  dangerous,  or  ift 
they  found  that  the  act  of  securing  and  moor- 
ing -the  barge  was  done  by  an  Independent 
contractor  in  the  n^ner  prescribed  by  de- 
fendant, and  that  the  same  was  done  neg- 
ligently, then  they  should  find  for  the  plain- 
tiff. 

Defmdant  assigns  as  error  the  Instrur 
tlons  defining  and  applying  the  above-men- 
tioned exceptions.  The  instructions  com- 
plained of  for  the  most  part  correctly  stated 
the  mle  of  law  relative  to  the  release  of  an 
employer  from  liability  for  the  negligmce 
of  an  Independent  contractor,  and  likewise 
the  exceptions  to  the  rale.  Dtfendant  com- 
2MP.--82 


plains  that  there  were  no  issues  made  by 
the  evidence,  to  which  the  instructions  defin- 
ing the  aforesaid  exceptions  were  referable, 
and  on  that  account  the  instructions  were 
abstract,  and  calculated  to  mislead  the  jury, 
and  we  think  the  record  supports  defendant's 
contention. 

[14]  Whether  the  acts  of  neg^gence  relied 
upon  by  plaintiff  were  committed  by  an  in- 
dependent contractor,  and  whether  defend- 
ant could,  by  employing  an  independent  con- 
tractor, relieve  Itself  from  liability  for  fail- 
ure to  exercise  the  requisite  care  in  mooring 
Its  barge,  were  issues  taidered  by  the  plead- 
ings. But  the  questions  arising  upon  those 
issues  were  qnestlons  of  law,  and  It  was 
error  to  submit  them  to  the  jury,  as  the  un- 
contradicted evidence  established  that  the 
acts  of  negligence  relied  upon  .by  defendant 
were  not  committed  by  an  Independent  con- 
tractor; also  that  the  barge.  In  the  place 
that  it  was  stranded,  and  in  the  circumstanc- 
es shown  by  the  evidence,  was  liable  to  es- 
cape and  Injure  the  property  of  others  un- 
less safely  moored. 

Having  invited  error  by  Inducing  the  court 
to  submit  to  the  jury  the  question  of  wheth- 
er the  acta  of  negligence  with  which  defend- 
ant was  charged  were  committed  by  an  in- 
dependent contractor,  the  defendant  cannot 
complain  that  the  court  i)ermltted  the  jury 
to  determine  whether,  under  all  the  circum- 
stances, such  acts  were  performed  in  dis- 
charge of  a  nondelegable  duty  devolving  on 
defendant  and  shown  by  the  evidence. 

[15]  Neither  the  pleadings  nor  the  evl- 
d^ce  contained  any  basis  for  submitting  to 
the  jury  the  questions  of  whether  the  work 
of  mooring  the  barge  was  intrinsically  dan- 
gerous, or  whether  the  work  was  done  as 
contracted,  or  was  let  to  an  irresponsible 
contractor,  to  avoid  liability  for  injury  from 
work  necessarily  attended  with  danger;  the 
Instructions  in  respect  thereto,  though  per- 
haps correct  as  abstract  propositions  of  law. 
were  erroneous.  Askay  v.  Malone'y,  85  Or. 
333,  341,  166  Pac.  29;  Morris  v.  Perkins,  6 
Or.  350;  Glenn  v.  Savage,  14  Or.  567,  13  Pac. 
442;  Bailey  v.  Davis,  19  Or.  217,  23  Pac. 
881;  Bowen  v.  Clarke,  22  Or.  566,  30  Pac. 
430,  29  Am.  St.  Bep.  625;  Oeldard  v.  Mar- 
shall, 47  Or.  271,  83  Pac.  867,  84  Pac.  803: 
Olsen  V.  SUverton  Ubr.  Co.,  67  Or.  167,  135 
Pac.  752. 

[16]  Though  it  is  error  to  Instruct  the  jury 
upon  abstract  propositions  of  law,  a  case 
will  not  be  reversed  upon  that  account  un- 
less the  court  is  able  to  see  "that,  under  the 
drcomstanoes  discloeed  by  the  record,  the  ju- 
ry may  have  been,  and  probably  were,  mis- 
led, to  the  injury  of  the  complaining  par- 
ty." Salmon  v.  Olds,  9  Or.  488,  491;  Greg- 
oire  V.  Rourke,  28  Or.  275,  278,  42  Pac.  996. 

The  only  questions  properly  for  determina- 
tion by  the  Jury  in  this  case  were:  (1)  Was 
the  defendant  negligent,  as  charged?  Qi)  If 
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defendant  was  so  negligent,  was  such  neg- 
ligence the  proximate  cause  of  plaintiff's  in- 
jury? (3)  What  damages  did  plaintiff  suf- 
fer? Defendant  offered  no  evidence  upon 
any  of  these  issues. 

[W]  The  instructions  of  which  defendant 
complains  were  calculated  to  mislead  and 
divert  the  jury  from  nonsideration  of  the 
real  issues  in  the  case,  to  the  Injury  of  plain- 
tiff, with  corresponding  advantage  to  defend- 
ant, a  result  that  affords  defendant  no 
ground  of  complaint. 

[IS J  By  instructing  the  jury  concerning 
the  exceptions  to  the  rule  relieving  an  em- 
ployer from  liability  for  the  acts  at  an  in- 
dependent contractor  in  connection  with  the 
rul*  itself,  tl:c  court  erroneously  granted  de- 
fendant a  part,  but  not  all,  it  asked  by  way 
of  Instructions  to  the  jury. 

"One  who  Is  entitled  to  nothing  cannot  com- 
plain that  he  gets  something,  but  less  than  he 
asks."  Railway  Co.  v.  Suddoth,  70  Miss.  266, 
12  South.  20S. 

It  is  not  probable  that  the  jury  were  mis- 
led, to  the  prejudice  of  defendant,  by  the 
instructions  of  which  defendant  complains, 
and  the  natnre  and  amount  of  the  verdict 
justifies  no  inference  that  the  jury  were  so 
misled. 

[It]  The  court  Instructed  the  jury  as  fol- 
lows: 

"If  yon  find  that,  even  though  there  had  been 
a  contract  for  towing,  yet  if  later  the  defend- 
ant took  possession  or  control  of  the  barge, 
and  tben  negligently  moored  or  secured  or  tied 
it  80  that  this  accident  happened,  then  the  <fe- 
fendant  would  be  liable  to  the  plaintiff  for  the 
damages,  if  any." 

"If  yoa  should  find  that,  even  though  there 
had  been  a  contract  for  towing,  yet  if,  later, 
the  defendant  took  possession  or  control  of 
the  bargr,  and  then  negligently  moored  or  se- 
cured or  tied  it  so  that  this  accident  happened, 
or  if  you  should  find  that,  after  the  towing 
company  had  left  the  barge  in  a  dangerous  con- 
dition known  to  the  defendant,  if  it  was  left 
in  a  dangerous  condition,  or  if  it  should  have 
been  known  by  the  defendant,  it  was  then  the 
duty  of  the  defendant  to  use  reasonable  care 
to  properly  secure  said  barge." 

The  foregoing  instructions  are  embraced 
in  defendant's  assignments  of  error  XIV  and 
XV.  Taken  together,  the  instructions  quot- 
ed contain  correct  statements  of  law,  and 
tliey  were  applicable  under  the  facts  as  dis- 
closed by  the  evidence  adduced  upon  the  tri- 
al. No  error  was  committed  by  the  court  in 
so  directing  the  jury. 

[2(1  Defendant  predicates  error  npon  the 
refU.sal  of  the  court  to  define  proximate 
cause,  as  requested  by  defendant.  In  the  in- 
strnctions  given  the  jury,  the  court  defined 
proximate  cause  substautinlly  as  requested 
by  defendant,  and  hence  it  was  not  error  to 
refuse  the  requested  instruction. 

The   court   refu.seA    a    request   made   by 


defendant  to  Instruct  the  jury.  In  effect,  that, 
if  they  found  from  a  preponderance  of  tlie 
evidence  that  there  was  negligence  in  se- 
curing or  mooring  the  barge  in  any  partic- 
ular, as  alleged,  and  that  such  negligence 
was  the  proximate  cause  of  the  damage,  if 
any,  suffered  by  the  plaintiff,  it  would  then 
be  necessary  for  the  jury  to  determine 
whether  or  not  such  negligence  could  be  at- 
tributed to  the  defendant,  and  that,  if  they 
found  that  such  nefiUgence  was  that  of  an 
independent  contractor,  plaintiff  would  not 
be  entitled  to  a  verdict  Defendant  assigns 
error  upon  the  refusal  of  the  court  to  give 
the  Instruction  mentioned.  The  court,  in  its 
charge  fully  covered  the  entire  matter  em- 
braced in  this  request  and  it  was  not  error  to 
deny  the  same. 

[21]  Defendant  assigns  error  upon  the  ad- 
mission of  certain  testimony  given  by  F.  H. 
Koebler,  a  witness  in  behalf  of  plaintiff.  A 
'piece  of  rope,  five-eighths  of  an  inch  in  dia- 
meter, was  produced  by  F^ank  A.  Fox,  an- 
other witness  in  behaU  of  plaintiff,  while  on 
the  stand,  which  the  witness  Fox  testified 
be  had  received  from  Koebler  in  response  to 
a  request  made  of  Koebler  for  a  piece  of  the 
roi)e  with  which  the  barge  was  tied.  While 
ITox  was  upon  the  stand  the  piece  of  rope 
was  ma^ed  as  an  exhibit,  but  was  not  ad- 
mitted in  evidence.  Koebler  testified  that 
Fox  came  to  him  and  asked  for  a  piece  <^ 
the  rope  that  came  off  ot  the  barge;  that 
he  gave  him  a  piece  of  that  rope,  which  was 
something  like  the  piece  produced  by  Fox, 
just  about  the  length  of  that;  that  it  was 
the  same  kind  of  line  he  took  from  the  barge. 
The  piece  of  rope  was  then  offwed  in  evi- 
dence and  admitted  by  the  court,  over  the 
objection  of  defendant's  coun.sel;  the  objec- 
tion of  the  defendant  did  not  go  to  the  tes- 
timony of  Koebler,  but  to  the  admission  in 
evidence  of  the  piece  of  ropa  Several  wit- 
nesses testified  that  the  barge  was  tied  with 
two  or  three  light  lines  less  than  an  inch  In 
diameter.  There  was  some  evidence  to  go 
to  the  jury  to  prove  that  the  piece  of  rope 
In  question  was  a  section  of  one  of  the  lines 
with  which  the  barge  was  tied. 

The  only  effect  of  admitting  the  piece  of 
rope  in  evidence  was  to  display  before  the 
jury  the  appearance  of  a  rope  five-eighths  of 
an  inch  in  diameter,  which  could  not  have 
worked  harm  to  defendant  even  though  it 
was  not  a  piece  of  the  jope  with  which  the 
barge  was  tied  as  the  (ffdlnary  juryman  has 
a  fairly  accurate  Idea  of  the  appearance  auU 
strength  of  such  rope.  In  any  aspect  of  the 
matter  tliere  was  no  prejudicial  error  In  ad- 
mitting the  piece  of  rope  in  evidence. 

Finding  no  prejudicial  error  coiiuuitted  by 
the  court  in  the  trial  <>f  the  caviso.  the  judg- 
ment of  the  circuit  court  Is  affirmed. 

Bl  KXETT,  O.  J,  and  BEAN  and  BUOWN, 
JJ.,  concur. 
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COLUMBIA  CONTRACT  CO.  v.  WAKE- 
FIELD'S ESTATE. 

(Supreme  Court  of  Oregon.     Feb.  28,  1922.) 

Appeal  and  error  «=>773(4)--Judomeat  ■fllrm- 
ed  •■  failure  to  file  brief. 
Where  appellant  ha*  foiled  to  file  its  brief 
for  nearlr  ore  months  after  filing  abstiaet  of 
record,  the  judgment  will  be  affirmed  on  mo- 
tion, under  Supreme  Court  rule  10  (173 
Pae.  z). 

En  Banc. 

Aiypeal  from  Olrcoit  Ootirt,  Maltnomab 
Comity :  George  Taxwell,  Jndge. 

Proceeding  by  the  Columbia  Contract  Com 
pany  against  the  estate  of  Robert  Wakefield, 
deceased.  Judgment  for  defendant,  and 
plaintiff  appeals.  On  motion  to  dismiss  ap- 
peal.    Jndgment  affirmed. 

Wilbur,  Beckett  &  Howell,  ot  Portland, 
for  the  jnotion. 

Walter  B.  Glenson  and  Teal,  Minor  &  Win- 
free,  all  of  Portland,  opposed. 

BBOWN,  J.  This  matter  comes  before  tis 
on  motion  to  dismiss  the  appeal  of  claimant 
and  appellant,  Columbia  Contract  Company. 
The  motion  reads,  la  part,  as  follows: 

"Now  at  this  times  comes  above-named  de- 
fendant and  respondent  and  moves  the  court 
for  an  order  dismiesing  the  appeal  of  claimant 
and  appellant  in  the  above  cause  for  tlie 
reason  that  appellant's  abstract  of  record  was 
served  on  September  2S,  1921,  and  that  there- 
after time  for  claimant  and  appellant  to  file  its 
brief  veas  extended,  but  that  more  than  20 
days  hare  elapsed  since  the  date  to  which 
time  was  extended  to  claimant  and  appellant 
for  the  filing  of  its  brief  in  said  cause. 

"That  there  is  attached  hereto  and  made  a 
part  hereof  an  affidavit,  and  the  said  defendant 
and  respondent  moves  the  court  that  either 
this  court  dismiss  this  appeal,  or,  in  case  the 
said  appeal  is  not  dismissed,  that  the  court 
make  an  order  that  said  appellant  herein  be 
not  Allowed  hereafter  to  file  any  brief  nor  to 
appear  or  argue  this  matter  in  the  Supreme 
Court." 

This  motion  Is  gupported  by  the  affidavit 
of  Mr.  R.  W.  Wilbur,  of  counsel  of  record  for 
the  respondent. 

Our  docket  shows  that  the  appellant  has 
bem  treated  wltb  extreme  leniency  In  the 
matter  of  filing  its  abstract  on  appeal.  We 
take  the  following  from  the  record  of  the 
court: 

May  28,  1921,  time  for  filing  abstract  extend- 
ed to  June  20.  1921.    Per  stipulation. 

June  20,  1921,  time  for  filing  abstract  ex- 
tended to  July  11,  1921.     Per  stipulation. 

July  12,  1(^1,  time  for  filing  abstract  ex- 
tended to  July  25,  1921.    Per  stipulation. 

July  26,  1921,  time  for  filing  abstract  extend- 
ed to  August  10,  1921.    Per  stipulation. 
•    August  11,  1921,  time  for  filing  abstract  ex- 
tptidrd  to  August  25,  1921.    Per  stipulation. 


August  26,  1921,  time  for  filing  abstract  ex- 
tended to  September  15, 1921.    Per  stipulation. 

September  17,  1921,  time  for  filing  abstract 
extended  to  September  26,  1921.  Per  stipula- 
tion. 

Rule  16  of  this  court  (173  Pac.  z)  provides: 

"If,  without  reasonable  excuse,  the  appellant 
fails  or  neglects  to  serve  and  file  abstracts  or 
briefs  as  required  by  the  rules  of  this  court, 
the  respondent  may  have  the  judgment  or  de- 
cree affirmed  on  motion  and  notice;  and  in  case 
of  an  abandoned  appeal,  the  opposite  party 
may  have  the  judgment  or  decree  likewise  af- 
firmed on  motion  by  presenting  a  copy  of  the 
judgment  or  decree,  undertaking,  notice  of 
appeal,  and  proof  of  service  thereof." 

The  abstract  of  appellant  was  filed  Septem- 
ber 26,  1921.  Within  20  days  thereafter,  ap. 
pellant  should  have  filed  its  brief.  Not  only 
has  this  time  expired,  but  nearly  five  months 
have  elapsed,  and  still  there  is  no  brief  ot 
record.  Under  the  circumstanceB,  we  wlU 
treat  the  motion  of  respondent  as  coming 
within  the  provisions  of  the  foregcdng  rule. 

Hence  it  is  ordered  that  the  Judgmmt  ap- 
pealed from  be^  and  hereby  is,  affirmed. 


JETMORE  V.  ANDERSON. 

(Supreme  Court  of  Oregon.     Feb.  21,  1922.) 

1.  Justloee  of  the  peace  «=>I47(3)— Jiidgmeat 
held  not  unappealable  as  on  the  pleadings. 

Judgment  for  plaintitf,  as  on  a  default,  for 
the  full  amount  of  his  claim  of  $150  for  service, 
on  failure  of  defendant  to  comply  with  an  order 
to  make  more  definite  and  certain,  is  not.  "for 
want  of  answer,"  from  which,  under  Or.  L.  f 
2455,  appeal  will  not  lie  from  a  justice;  the 
motion  to  make  more  definite  and  certain  being 
directed  only  to  the  further  and  separate  an- 
swer, alleging  payment  for  the  service,  except 
the  snm  of  $25  admitted  due;  and  there  being 
in  addition  a  general  denial. of  the  gist  of  the 
complaint,  except  the  rendition  of  certain  serv- 
ices: and  this  leaving  a  material  issue,  so  that 
in  the  absence  of  proof  there  could  not  be  a 
judgment  for  more  than  $25  for  want  of  an 
answer. 

2.  Pleading  4s>349— Judgmeat  on  the  plead- 
ings limited  to  amount  admitted  by  answer. 

Where  to  a  complaint  for  $150  there  is  a 
general  denial  and  an  admission  of  $25  due, 
judgment  on  the  pleadings,  under  Or.  Li.  |  79, 
can  be  for  only  $25. 

3.  Pleading  «s»367  (6)— Penalty  for  disobeying 
order  to  make  mere  definite  and  oertain 
•tated. 

For  failure  to  comply  with  an  order  to 
make  more  definite  and  certain  a  further  and 
separate  anaver,  allcghig  payment  for  the  serv- 
ices sued  for,  except  the  sum  of  $25  admitted 
due,  there  should  be  nothing  more  drastic  than 
refusal  to  allow  the  party  to  give  evidence  in 
support  of  the  defective  allegations,  the  pen- 
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alt;  allowed  by  Or.  L.  !  84^  for  faflure  to 
comply  with  a  demand  for  the  items  of  an 
account  pleaded. 

4.  Justlo«8  of  the  peace  ^=390— Precision  In 
pleading  net  required. 
Or.  L.  {  2464,  providing  for  amendment  of 
pleadings  on  appeal  from  a  justice,  indicates 
that  it  is  not  contemplated  that  the  same  pre- 
cision in  pleading  will  be  observed  in  a  justice's 
court  as  in  a  court  of  record. 

In  Banc. 

Appeal  from  Circuit  Court,  Lake  County; 
3.  M.  Batchelder,  Judge. 

Action  by  S.  A.  Jetmore  against  Francis 
Anderson.  Defendant's  appeal  from  a  Jus- 
tice of  the  peace  to  the  circuit  court  was 
dismissed,  and  he  appeals.  Reversed  and 
remanded  for  new  trial. 

Defendant  appeals  from  a  judgment  of  the 
circuit  court  dismissing  an  appeal  by  defend- 
ant from  a  Judgment  of  the  justice's  court 
In  favor  of  plaintiff  as  for  want  of  an  an- 
swer. 

Plaintiff  alleged  in  his  complaint,  in  effect 
that  he  l9  an  attorney;  and  that  defendant 
is  indebted  to  plaintiff  in  the  sum  of  $150, 
an  account  for  services  of  plaintiff  as  at- 
torney of  defendant,  rendered  between  cer- 
tain dates,  at  the  special  Instance  and  re-^ 
quest  of  defendant,  for  which  defendant 
promised  and  agreed  to  pay  plaintiff,  no  part 
of  which  has  been  paid. 

Defendant  filed  an  answer,  admitting  that 
plaintiff  is  an  attorney,  and  that  as  such  he 
performed  certain  services  for  defendant  at 
his  request,  "but  denies  that  defendant 
agreed  to  pay  to  plaintiff  for  said  services 
the  sum  of  $150  or  any  other  sum  at  alT; 
denies  each  and  every  other  allegation  of  the 
com^alnt  except  as  herein  specially  admit- 
ted." 

For  a  further  and  separate  answer  to 
plaintiff's  complaint  defendant  alleges  in 
effect  the  performance  of  the  services  as  al- 
leged, "without  any  agreement  or  promise 
as  to  what  the  price  should  be,  and  that  de- 
fendant has  paid  plaintiff  in  full  for  said 
services,  except  the  sum  of  $25,  which  de- 
fendant admits  is  due  plaintiff,"  and  for 
which  plaintiff  offered  judgmoit  with  costs 
to  that  time. 

Plaintiff,  quoting  the  separate  answer 
moved  the  justice's  court  to  require  defend- 
ant to  make  the  allegations  thereof  more  def- 
inite and  certain,  by  stating  the  amount  of 
money  that  he  had  paid  plaintiff.  The  mo- 
tion was  allowed,  and  the  order  granted  on 
December  15,  1920.  Thereafter  by  order  of 
the  court  January  21,  1921,  was  fixed  as  the 
time  for  compliance  wl^h  the  order  to  make 
more  definite.  On  January  22,  1921,  no  fur- 
ther pleading  having  been  filed  by  defendant, 
the  justice  on  motion  of  plaintiff  entered  a 
default  and  Judgment  for  $150  against  de- 


fendant Counsel  fbr  defendant,  who  had  an 
office  near,  was  not  present,  and  had  no  no- 
tice of  the  entry  of  default.  On  January  24, 
1921,  defendant  filed  a  motion  to  set  aside 
the  judgment  for  the  reason  that  there  were 
Issues  in  the  case  which  had  not  been  tried 
and  that  according  to  the  understanding 
with  plaintiff  by  letter  the  case  could  be  set 
for  trial  any  day  during  that  month.  The 
motion  was  supported  by  affidavit  of  defend- 
ant's attorney,  showing  that  defendant  re- 
sided about  200  miles  from  the  justice's  of- 
fice; that  the  attorney  had  by  mall  endeav- 
ored to  comply  with  the  order,  but  had  been 
unable  to  get  an  answer  from  defendant; 
and  that  defendant  desired  all  the  time  to 
try  the  case  on  the  issues  made.  No  action 
was  taken  on  the  motion.  Defendant  ap- 
pealed to  the  circuit  court,  where  plaintiff 
moved  to  dismiss  the  appeal  for  the  reason 
that  the  same  was  from  a  judgment  for  want 
of  an  answer,  and  therefore  not  appealable. 
The  court  granted  the  motion  and  dismissed 
the  appeal.    Defendant  appeals  to  this  court. 

O.  M.  Corkins,  of  Lakeview,.for  appellant. 

S.  A.  Jetmore,  of  Lrakeview,  in  pro.  per. 

BEAK,  J.  (after  stating  the  facts  as  above). 
[1]  The  plaintlfTs  complaint  does  not  allege 
that  defendant  promised  to  pay  plaintiff  any 
specified  sum  for  the  alleged  servicee,  and 
contains  no  allegation  of  the  reasonable  value 
of  the  samei  The  agreement  of  defendant  to 
pay  Is  denied  by  the  answer,  which  consists 
of  a  general  denial  of  the  gist  of  the  com- 
plaint except  as  to  the  rendition  of  certain 
services.  The  motion  to  make  more  definite 
and  certain  is  directed  to  the  further  and 
separate  answer.  This  left  the  denials  of 
the  answer  Intact,  and  raises  a  material  is- 
sue. Neither  the  main  answer  nor  the  fur- 
ther and  separate  answer  were  stricken  out 
for  failure  of  defendant  to  ];dead  the  items 
of  payment.  In  the  absence  of  proof  plain- 
tiff was  not  entitled  to  a  judgment  for  (nore 
than  $25  as  for  want  of  an  answer.  An  an- 
swer having  been  filed  in  the  justice's  court 
and  not  demurred  to  or  disposed  of  in  any 
way,  the  Judgment  from  which  an  appeal  was 
taken  to  the  circuit  court  was  not  one  "for 
want  of  an  answer"  within  the  meaning  at 
section  2455,  Or.  U 

[2]  Referring  to  the  further  and  separate 
answer,  as  a  general  rule,  the  failure  of  a 
party  to  comply  with  an  order  of  court  to 
make  a  defective  pleading  more  definite 
and  certain  in  particular  respects  may  be 
a  cause  for  striking  the  pleading  from  the 
files,  or  the  court  may  preclude  evidence  up- 
on the  trial  In  support  of  the  defective  alle- 
gations. 6  Enc.  Plead.  &  Proc.  279,  and  note 
10.  In  Hughes  v.  Chicago,  etc.,  R.  Co.,  ^ 
N.  Y.  Super.  Ct  114,  It  was  held  that,  if 
after  striking  out  the  uncertain'  allegations 
of  an  answer,  other  issues  would  remain  to 
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be  tried,  an  order  giving  the  plaintiff  tbe 
right  to  apply  for  judgment  unless  defendant 
amended  was  erroneous.  An  appeal  from 
such  an  order  was  allowed.  litB  case  involv- 
'ed  over  a  million  dollars.  The  Judgment  of 
the  Jostice's  court  in  the  case  at  bar  on  the 
pleadings,  \vhen  a  material  issue  was  ten- 
■dered  thereby,  was  impr(^>er.  31  Cyc.  606; 
Pacific  Mill  Co.  V.  Inman,  50  Or.  22,  90  Pac. 
1099 ;  Willis  v.  Holmes,  28  Or.  265,  42  Pac 
989.  The  only  judgment  to  which  plaintiff 
was  entitled,  as  appears  from  the  pleadings, 
"was  for  the  sum  of  $%  Section  79,  Or.  h. ; 
81  Cyc  613.  Mere  lack  of  deflnlteness  of  a 
statement  ot  facts  in  an  answer  will  not  war- 
rant a  judgment  for  plaintiff.    31  Cyc.  616. 

[8]  The  motion  to  make  the  answer  in 
this  case  more  definite  corresponds  to  and 
rests  upon,  the  same  principles  as  a  demand 
for  an  itemized  statement  of  account  or  bill 
of  particulars  which  would  have  answered 
all  purposes  of  the  case.  Where  a  party,  re- 
fuses to  specify  the  items  of  an  account,  the 
court  will  refuse  to  allow  him  to  give  evl- 
-dence  thereof.  Section  84,  Or.  L. ;  Stocklen 
V.  Barrett,  68  Or.  281,  283,  114  Pac  108.  No 
more  drastic  rule  should  have  been  applied 
in  the  present  case. 

[4]  It  may  well  be  doubted  if  the  separate 
answer  of  defendant  is  so  "indefinite  or 
uncertain  that  the  precise  nature  of  the 
•  •  •  defense  Is  not  apparent."  Section 
86,  Or.  li.  Plaintiff  does  not  state  In  bis 
motion  that^such  Is  the  fact.  Neither  the 
complaint  nor  answer  is  perfect.  The  pro- 
visons  of  section  2464,  Or.  L.,  for  the  amend- 
ment of  the  pleadings  on  an  appeal  from  a 
justice's  court  indicate  that  the  law  does 
not  contemplate  that  the  same  precision  in 
pleading  will  be  observed  In  a  justice's  court 
as  in  a  court  of  record.  The  cause  should 
have  been  tried  upon  the  Issues  made,  and 
the  amount  due  plaintiff  from  defendant  de- 
termined. Plaintiff  cites  and  relies  upon  the 
case  of  Long  v.  Sharp,  6  Or.  439.  In  that 
case  a  portion  of  the  answer  was  stricken, 
and  a  demurrer  to  the  remaining  part  was 
sustained.  Nothing  remained  of  the  answer, 
and  the  plaintiff  was  entitled  to  a  default 
The  case  Is  not  in  point  here. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 


RAHIS  V.  McLEOD,  Sheriff.     (No.  2403.) 
(Snpreme  Court  of  Nevada.     Feb.  28,  1922.) 
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tract  on  the  ear  and  had  the  right  to  complete 
purchase  when  it  was  seized,  and  the  bill  of 
sale  was  made  and  dehvered  after  seizure,  held 
to  justify  a  finding  for  plaintiff. 

2.  Replevin  <Es=»8(3)— Party  purchasing  aato< 
mobile  on  contract  and  having  right  of  pos- 
session held  entitled  to  sue  for  recovery. 

If  plaintiff,  seeking  to  recover  an  auto- 
mobile seized  by  the  sheriff  as  the  property  of 
another,  had  merely  a  contract  for  purchase 
from  still  another  party  with  the  right  of  pos- 
session, until  snch  right  was  forfeited  for  non- 
compliance with  the  terms  of  sale,  it  would  be 
ample  to  snstain  the  action  as  against  the  de- 
fendant, in  view  of  the  farther  fact  that  prior 
to  the  bringing  of  the  action  the  party  to 
whom  plaintiff  had  loaned  or  leased  the  auto- 
mobile and  for  whose  debt  it  was  seized  had 
failed  to  comply  with  the  terms  of  his  agree- 
ment, and  his  right  to  possession  had  been 
forfeited. 

3.  Replevin  «=376— Damages  for  detention  date 
from  right  to  possession. 

Where  plaintiff  was  seeking  recovery  of  an 
automobile  and  damages  for  its  detention  from 
a  county  sheriff  who  had  seized  it  for  the  debt 
of  one  whom  plaintiff  was  permitting  to  use  it 
in  a  jitney  business,  and  the  user  had  violated 
his  agreement,  held,  that  plaintiff  could  recover 
damages  for  its  detention  only  from  the  time 
he  had  declared  the  contract  with  the  user  for- 
feited. 

Appeal  f^om  District  Court,  Lyon  County; 
T.  C.  Hart,  Judge. 

Action  by  Gust  Bahis  against  Nell  McLeod, 
Sheriff  of  Lyon  County.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  the  defendant  appeals.    Affirmed. 

J.  Andrew  Outtery,  of  Teringtcm,  for  ap- 
pellant. 

Milton  B.  Badt  and  James  Dysart,  both  of 
Elko,  for  respondent  -- 

SANDBRS,  C.  J.  ResDondait,  plaintiff  in 
the  district  court,  instituted  this  action  to 
recover  the  poasQ^on  of  a  certain  automo- 
bile and  damages  for  the  detention  thereof. 
BYom  a  judgment  In  his  favor  and  an  order 
denying  a  motion  for  a  new  trial,  the  defend- 
ant has  appealed. 

On  June  10,  1918,  the  defendant  levied  ui>> 
<m  the  automobile  under  an  execution  against 
one  Uaniotls,  it  being  then  used  by  him  in 
the  jitney  business  at  Terington,  Nev.  This 
action  was  commenced  on  July  15,  1918,  and 
on  the  same  day,  having  given  bond,  plain- 
tiff replevied  the  car  and  thereafter  retained 
possession  of  it. 

On  the  part  of  the  plaintiff  the  undisputed 
evidence  is  that  some  time  in  March,  1918, 
he  entered  into  negotiations  at  Elko,  Nev., 
with  one  Kllgore  for  the  purchase  of  the 


I.  Replevin  €=372— Nonconlilotlng 
held  to  Justl^  finding  tor  pJalntlff. 
In  an  action  against  the  sheriff  for  pos-  !  automobile,  paying  in  cash  therefor  the  sum 
session  of  an  automobile  and  damages  for  the  |  *'  '260,  and  agreeing  to  pay  the  balance  at 
detention,  evidence  including  a  showing  with-  i  some  subsequent  time ;  that  on  June  6,  1918t 
out  conflict  that  plaintiff  had  a  purchase  oon-  I  Kllgore    executed    and    delivered    to    plain- 
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tiff  a  bill  of  sale  for  the  car;  and  that  some 
time  in  April,  1918.  plaintiff  rented  tbe  car 
to  Hanlotiij,  the  execution  debtor,  for  a  pe- 
rioa  of  six  months,  at  a  daily  r«ital  of  $5, 
wltli  the  nnderetanding  that  Haniotis  was  to 
take  It  to  Yerington  and  there  use  It  in  the 
jitney  bufiiness. 

The  only  evidence  on  the  part  of  the  de- 
fendant Is  the  proof  of  levy  under  the  execu- 
tion against  Haniotis. 

The  court  found  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  tbe 
car,  and  that  the  sheriff  was  in  possession  of 
the  car  under  tbe  execution  for  a  period  of 
37  days,  and  assessed  plaintiff's  damage  at 
$tSS,  being  at  tbe  rate  of  $5  per  day,  the 
contract  price  between  plaintiff  and  Haniotis. 

[1,  2]  Appellant's  theory  is  that  tbe  evi- 
dence fails  to  show  that  respondent  was  in 
fact  the  owner  of  tbe  car,  but  that  Kilgore 
was  the  real  owner,  with  the  right  in  the 
plaintiff  to  complete  tbe  purchase,  and  tBat 
the  bill  of  sale  was  executed  merely  to  lay 
the  foundation  for '  this  action.  We  think 
the  evidence  amply  Justified  the  finding  of 
tbe  court.  There  la  no  conflict  in  the  evi- 
dence, and  we  do  not  deem  It  necessary  to 
re\iew  It.  In  any  event,  if  plaintiff  had 
merely  a  contract  of  purchase  from  KUgore, 
with  tbe  right  of  possession  until  such  right 
was  forfeited  for  noncompliance  with  tbe 
terms  of  sale,  such  right  would  be  ample  to 
sustain  this  action  as  against  the  defend- 
ant, in  view  of  tbe  fact  that  for  some  tlm^ 
prior  to  the  bringing  of  the  action  Haniotis 
bad  failed  to  comply  with  tbe  terms  of  bis 
agreement  with  plaintiff,  and  bis  right  to 
tbe  possession  of  tbe  car  was  declared  for- 
feited on  July  15,  tbe  day  upon  which  this 
action  was  instituted. 

I'ndcr  tbe  contract  between  plaintiff  and 
Haniotis,  the  latter  was  entitled  to  the  pos- 
session of  the  car  and  liable  to  plaintiff  for 
the  dally  rental  thereof.  Tbe  right  so  ac- 
quired by  Haniotis  remaii^d  In  full  force 
and  effect  until  it  was  declared  forfeited, 
which  was  on  the  day  this  action  was  insti- 
tuted. The  defendant  took  the  car,  not  from 
the  plaintiff,  but  from  Haniotis,  who  was 
rightly  In  possession  of  it  at  that  time,  ^d 
who  was  entitled  to  tbe  possession  of  it  until 
.Tuly  15.  Hence  no  right  of  tbe  plaintiff  was 
invaded  or  infringed  by  the  defendant  until 
tlip  very  day  the  cor  was  replevied,  which 
was  immediately  after  tbe  right  of  possession 
of  Haniotis  was  terminated.  The  car  Be- 
ing the  property  of  the  plaintiff,  and  tbe 
right  of  Haniotis  to  pos<sess!ion  of  it  having 
been  canceled  before  this  action  was  brought, 
the  plaintiff  was  entitled  to  judgment  for  tbe 
irasscs^on  of  tbe  car. 

1 3]  But  there  could  have  been  no  liability 
on  tbe  part  of  the  defendant  for  making  the 
levy  or  holding  the  car  pursuant  thereto 
until  tbe  right  of  Haniotis  to  its  possession 


had  been  canceled  and  knowledge  thereof 
brought  to  defendant's  attention.  It  is  nn- 
quesUonaMy  the  law  that,  where  an  officer 
holds  an  execution  against  a  person,  he  may 
levy  upon  personal  property  In  tbe  possesston 
of  such  execution  debtor  who  is  the  apparent 
owner  thereof,  where  tbe  officer  has  no  ac- 
tual knowledge  that  anodter  person  is  the 
true  owner.  35  Cyc.  1656.  Public  policy 
would  justify  no  other  rala  This  being  tbe 
law,  no  liability  in  the  instant  case  on  tbe 
part  of  appellant  conld  have  aocmed  undt 
the  right  of  Haniotis  to  the  possession  of 
the  car  was  forfeited  and  appelant  noti- 
fied thereof.  This  view  Is  not  only  sustained 
by  sound  reasoning,  but  by  analogy  Ante 
support  In  tbe  rule  stated  in  Triaccmy  r.  Orr, 
49  Cal.  612,  as  follows: 

"It  is  well  settled  that  a  person  having  nei- 
ther tbe  possession  nor  the  right  to  the  pos- 
session of  personal  chattels  cannot  maintain 
trespass  or  trover  for  an  injury  done  to  the 
property." 

In  tbe  instant  case  the  plaintiff  did  not 
have  tbe  possession  of  the  car,  nor  tbe  ri^C 
to  tbe  possession  thereof,  until  on  July  15 
be  declared  the  lease  held  by  Haniotis 
forfeited. 

Fur  tbe  reasons  given,  It  is  ordered  that 
the  trial  court  modify  its  judgment  In  ac- 
cordance with  the  views  ejq)re6sed,  and  that, 
as  so  modified,  the  judgment  appealed  from 
be  aitirmed;  appelant  to  recover  his  costs 
on  this  appeal. 

DUCKEB  and  COLEMAN,  JX,  concur. 


STUDEBAKER  BROS.  CO.  OF  UTAH  V. 
WITCHER  et  al.     (No.  2400.) 

(Supreme  Court  of  Nevada.     Feb.  28,  1022.) 

1.  Costs  «=>I99— Supftme  Court's  order  modi- 
fying  original  judgment  held  a  "tfedslon" 
within  court  rule  as  to  filing  of  oost  bill. 

Supreme  Court's  final  order,  modifying  its 
original  judgment,  held  a  "decision"  within 
court  rule  (154  Pac.  xiii)  requiring  cost  bill 
to  be  filed  within  five  days  after  the  publication 
or  notice  of  the  "derision"  of  the  cause;  the 
"decision"  within  such  statute  being  the  final 
judgment  ultimately  disposing  of  the  case. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deci- 
sion.] 

2.  Costs  «=s>234— Modiflcatlon  of  judgment  in 
replevin  as  to  amount  to  be  paid  in  lieu  of 
return  of  goods  entitles  defendants  to  costs 
on  appeal. 

Where  judgment  in  replevin  required  de- 
fendants to  return  automobile  or  pay  specified 
amount,  modification  of  judgment  on  appeal  as 
to  the  amount  reqnired  to  l>e  paid  in  lieu  of 
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the  retnrn  of  the  automobile  afforded  defend- 
ants relief  entitling  them  to  costs,  though  the 
judgment  was  satisfied  by  the  hondsfnen  of  one 
-of  the  defendants. 

From  clerk's  ruling  on  objection  to  cost 
T)in,  defendants  appeal.  Reversod,  with  di- 
rections. 

A.  Jnrich,  of  Ely,  for  appellants. 
Chandler  &  Quayle,  of  Ely,  for  respoudPnt. 

COIiEM.\.N,  J.  This  is  an  appeal,  pursu- 
ant to  rule  6  (154  Pac.  vlU),  from  a  rulini; 
of  the  clerk  upon  and  objection  to  a  cost 
<blll. 

Appellant  In  this  matter  was  also  an  ap- 
pellant to  this  court  from  an  adverse  judg- 
ment rendered  in  the  district  court  of  White 
line  cwmty  (see  44  Nev.  468,  199  Pac.  477), 
wherein  the  court  expressed  Its  adherence 
to  certain  principles  of  law  enunciated  in 
the  case  of  Studebaker  v.  Witcher  et  al., 
No.  2399  (44  Nev.  442.  195  Pac.  334),  from 
which  it  followed  that  the  money  judgment 
against  apnellauts  should  have- been  luodi- 
Qed,  but  through  inadvertence  we  failed  to 
so  order.  Thereafter  a  petition  for  a  re- 
bearing  was  filed,  which  was  denied  (44 
XcT.  468,  201  Pac.  322),  though  leave  was 
granted  appellants  to  apply  for  a  modlQco- 
tion  of  the  judgment  order.  Within  the  time 
allowed,  appellants  made  a  showing  justify- 
ing a  modification  of  the  original  order, 
whereby  tlie  district  court  was  directed  to 
modify  its  money  judgment  against  the  ap< 
pellants  in  the  sum  of  $150.  Within  five 
days  after  the  receipt  of  notice  of  the  entry 
by  this  court  of  the  order  of  modlflcati(m 
of  its  former  order,  appellants  filed  with  the 
clerk  tlieir  cost  biJI,  to  which  respondent  filed 
its  objections.  Before  the  filing  of  the  cost 
bill,  and  on  the  day  following  the  entry  of 
the  order  modifying  the  judgment,  a  remit- 
titur was  Issued.  In  apt  time,  respondent 
filed  objections  to  the  cost  bill. 

Three  grounds  are  urged  In  support  of 
the  objections:  First,  that  the  cost  bill  was 
not  filed  within  five  days  after  the  decision 
of  said  touse;  secondly,  that  the  remittitur 
had  been  already  Issued  and  filed  with  the 
clerk  of  the  trial  court  before  the  cost  bill 
was  filed;  and,  third,  that  appellants  ob- 
tained no  relief  on  the  appeal  entitling  them 
to  costs.  ^ 

Paragraph  2,  rule  6  (154  Pac.  Ix),  as  print- 
ed in  3  Revised  Laws,  provides  that  a  cost 
bill  must  be  filed  "within  five  days  after 
the  publication  or  notice  of  the  decision  of 
the  cause."  Personal  service  of  a  copy  of 
the  opinion  is  equivalent  to  Ipublicutlon, 
Rule  15  (154  Pac.  x). 

It  is  not  Intimated  that  the  cost  bill  was 
not  filed  within  five  days  from  receipt  of  no- 
tice of  the  order  modifying  the  original  Judg- 
ment It  Is  contended,  however,  that  the 
order  of  modification  was  not  a  decision. 
Wliat  we  shall  say  in  this  connection  must 


be  considered  as  applying  solely  to  the  Im- 
mediate situation  In  hand. 

[1]  The  word  "decision,"  as  used  in  the 
rule  mentioned,  certainly  was  intended  to 
apply  to  the  judgment  of  the  court.  It  could 
mean  nothing  else;  and  we  ere  equally  as 
well  satisfied  that  it  must  be  construed  to 
apply  also  to  the  final  judgment — that  is, 
the  judgment  whicdi  ultimately  disposes  of 
the  case.  If  such  were  not  the  fact,  a  party 
in  whose  favor  a  judgment  is  rendered  modi- 
fying a  judgment  appealed  from,  where  no 
order  is  made  to,  the  contrary,  would  be  en- 
titled to  recover  his  costs,  even  though  a  re- 
hearing be  granted  and  upon  final  determina- 
tion the  judgment  appealed  from  be  afilrmed. 

We  know  sudi  was  not  the  intention  of 
the  rule,  and  no  one  has  liad  the  temerity  to 
so  contend.  Why  should  a  ditTeirent  conclu- 
sion be  reached  upon  this  matter?  It  is 
true  that  a  petition  for  a  rehearing  was  de- 
nied, but  in  denying  It  the  court  held  in 
abeyance  ;the  quesitlon  of  'a  modification 
of  the  former  judgment  order,  and  up- 
on the  filing  of  an  application  to  modify 
the  same,  to  which  no  objection  was  In- 
terposeds  the  court  entered  an  order  in 
modification  thereof.  It  is  not  sugge.st<-d' 
that  the  court  did  not  have  jurisdiction  to 
make  said  order,  nor  is  there  any  intlina- 
tlon  that  for  any  reason  it  should  not  have 
been  made.  We  are  of  the  opinion  that  to 
hold  that  the  final  order  mentioned  wns  not 
a  decision,  In  the  sense  contemplated  by  Uie 
i-ule,  would  violate  not  only  the  spirit  of 
the  rule,  but  would  result  in  a  supertechni- 
cal  interpretation  which  could  not  be  justi- 
fied by  good  morals  or  by  any  other  stand- 
ard. Kntertalning  these  views,  the  court,  of 
its  own  motion,  when  the  matter  was  brought 
to  its  attention,  recalled  the  remittitur. 

[2]  It  Is  also  said  that  appellants  obtained 
no  relief  by  the  entry  of  the  order  of  modifi- 
cation herein.  Two  viewpoints  are  presented 
for  our  consideration  in  support  of  this  con- 
tention: First,  that  the  judgment  appealed 
from  was  In  the  alternative,  requiring  the 
return  of  the  automobile  in  question  or  the 
payment  of  money,  and  that  there  is  no 
showing  that  appellants  had  or  would  satisfy 
the  judgment  in  money;  and,  secondly,  that 
as  a  matter  of  fact  the  judgment  was  satis- 
fied by  the  bondsmen  of  appellant  Witcher 
before  the  decision  was  rendered  on  this 
appeal. 

The  last  suggestion  is,  of  course,  not  based 
upon  anything  in  the  record ;  but  we  cannot 
refrain  from  saying  that  appellants  were 
driven  to  the  necessity  of  appealing,  so  far 
as  appears,  to  protect  themselves.  Had  they 
not  appealed,  Witcher,  the  main  defendant, 
liavlng  done  so,  execution  might  liave  been 
issued  as  against  them.  Furthermore,  had 
r&spondent  broiiffht  to  the  attention  of  the 
court  the  fact  that  the  Judgment  had  been 
settled  by  tlie  bondsmen  of  Witcher,  it  may 
be  that  this  appeal  would  have  been  dht- 
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missed  upon  tbe  ground  that  the  questiong  in- 
volved had  become  moot  It  Is  too  late  now 
to  say  that  the  judgment  was  settled  prior 
to  the  rendition  of  the  decision  herein.  It 
Is  too  bad  that  the  parties  could  not  have 
seen  their  way  clear  to  so  stipulate  as  to 
have  obviated  the  necessity  of  prosecuting 
this  particular  appeal  pending  the  disposi- 
tion of  the  WItcher  appeal,  saving  counsel 
and  court  considerable  labor. 

As  to  the  first  contention,  all  we  need  to 
say  la  that  the  money  Judgment  having 
been  modifled,  we  think  appellants  are  en- 
titled to  their  costs.  Dixon  v.  S.  P.  Co.,  42 
Nev.  73,  91,  172  Pac.  368,  177  Pac.  14,  L. 
R.  A.  1918D,  960.  So  far  as  the  court  knows, 
the  judgment  has  been  settled  as  modifled. 
'  It  is  ordered  that  tbe  rating  of  the  clerk 
be  reversed,  that  he  tax  costs  in  favor  of 
the  app^lants  in  the  amount  claimed  In 
their  cost  bill,  and  that  a  remittitur  issue 
accordingly. 

SAM)ERS,  C.  J.,  and  DUCKER,  J. 


RICKEY  »t  al.   V.   DOUGLAS   MILLING  fc 
POWER  CO.     (No.  2507.)  * 

(Supreme  Court  of  Nevada.     Feb.  25,  1922.) 

1.  Appeal  and  error  <s=>569(2)— Judgment  roll 
and  transcript  of  trial  proceedings  not  sufll- 
cient  statement  unless  settled  undsr  old 
practice. 

A  purported  statement  on  appeal,  consist- 
ing of  two  volumes,  one  containing  the  judg- 
ment roll  and  other  papers,  which  was  certi- 
fied by  the  derk,  and  the  other  containing  the 
proceedings  at  tbe  trial  certified  by  the  re- 
porter, cannot  be  considered  a  statement  on 
appeal,  since  neither  has  been  settled  nor 
agreed  upon  as  required  by  the  old  practice  con- 
cerning statements  on  appeal. 

2.  Exceptions,  bill  of  ®=>3I— Must  be  settled  by 
'  judge  or  fay  stipulation. 

A  volume  containing  a  transcript  of  tbe  pro- 
ceedings had  at  the  trial,  certified  by  the  re- 
porter, cannot  be  considered  as  a  bill  of  ex- 
ceptions where  it  was  not  settled  or  allowed 
by  tbe  judge  or  the  court,  or  by  stipuldlion  of 
the  parties  as  required  by  law. 

3.  Exceptions,  bill  of  i8=>3l— Purported  bill  not 
containing  evidence,  and  not  certified,  held 
Insntnoient. 

Documents  designated  bills  of  exceptions, 
signed  and  verified  by  the  attorneys  for  appel- 
lant, and  purporting  to  contain  objections  and 
exceptions  at  the  trial,  but  not  containing  the 
evidence,  and  not  settled  or  approved  by  the 
trial  judge  or  court,  or  by  stipulation  of  tbe 
parties,  did  not  form  a  bill  of  exceptions. 

4.  Appeal  and  error  (S=9544( I)— Denial  of  new 
trial  not  rsviewabia  without  bill  of  axoep* 
tions. 

Where  there  is  no  bill  of  exceptions  in  tbe 
recdrd,  an  order  denying  a  motion  for  new  trial 


cannot  be  reviewed  on  tbe  merits,  and  an  ap- 
peal from  such  order  will  be  dismissed. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Frank  P.  Langan,  Judge. 

Action  by  Dora  Dean  Rickey  and  others 
against  tbe  Douglas  Milling  &  Power  Com- 
pany. Judgment  for  the  plalntHfs,  and  de- 
fendant appeals  from  the  judgment,  and 
from  an  order  denying  its  motion  for  new 
trial.  Appeal  from  the  order  denying  the 
motion  for  new  trial  dismissed,  and  Judg- 
ment affirmed. 

George  A.  Montrose,  of  Gardnerville,  and. 
A.  Grant  MUler,  of  Reno,  for  appellant. 

Piatt  &  Sanford,  of  Cacson  City,  for  re- 
spondents. 

DUCKER,  J.  This  Is  an  appeal  from  & 
Judgment  and  from  an  order  denying  a  mo- 
tion for  a  new  trial.  Respondents  moved, 
to  dismiss  the  appeal  from  the  order,  npoa 
the  grounds  set  out  in  their  notice  of  motion. 
Briefly  stated,  these  grounds  are  as  follows: 
That  there  Is  on  file  In  this  cause  no  state- 
ment on  appeal  or  bill  of  exceptions  prc^>er- 
ly  settled,  allowed,  approved,  or  certified  to 
be  correct  by  the  Judge  of  the  court  in  which 
the  action  was  tried  or  by  the  court,  as  re- 
quired by  law.  Respondents  also  moved  to 
strike  the  purported  statement  on  appeal 
and  bill  of  exceptions,  on  the  same  grounds. 

[1]  What  appellant  contends  Is  a  suflScIent 
record  In  this  case  upon  which  its  appeal 
from  the  Judgment  and  order  denying  Its 
motion  for  a  new  trial  can  be  maintained 
consists  of  two  volumes,  labeled,  respective- 
ly, "Statement  on  Appeal."  Volume  1  is  cer- 
tifled  by  the  clerk  of  the  court  In  which  the 
action  was  tried,  and  contains  the  Judgment 
roll  and  other  papers.  Volume  2  Is  a  tran- 
script of  the  proceedings  had  and  of  the  tes- 
timony given  at  the  trial,  certified  by  the 
reporter  pro  tempore  of  the  court  to  be  a 
full,  true,  and  correct  statement  pf  the  tes- 
timony given  and  proceedings  had  In  said 
court  upon  the  trial  of  tbe  action.  The  des- 
ignation of  volumes  1  and  2  as  statement  on 
appeal  Is  a  misnomer,  for  neither  has  be&a 
settled  nor  agreed  upon  as  required  by  the- 
old  practice  concerning  statements  on  ap- 
peal. 

[2]  Volume  2  cannot  be  considered  as  a 
bill  of  exceptions,  because  It  has  not  been 
settled  and  allowed  by  the  Judge  or  court,  or 
by  stipulation  of  the  parties,  as  required  by 
law. 

[3]  In  addition  to  the  Judgment  roU,  and 
other  papers  which  have  no  bearing  upon  the 
motion  before  us,  volume  1  contains  three 
documents,  denominated,  respectively,  "Bill 
of  Exceptions"  and  "Supplemental  Bill  of 
Elxceptlons."  These  are  signed  by  the  at- 
torneys for  the  appellant,  and  purport  to  ooa- 
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tain  objections  made  by  counsel  tor  appel- 
lant, mllugs  of  the  court  thereon,  and  the 
exceptions  taken  to  .such  rulings.  They  are 
sworn  to  by  one  of  the  attorneys  for  appel- 
lant. None  of  these  so-called  bills  of  excep- 
tions purports'  to  contain  the  evidence  ad- 
duced at  the  trial,  nor  has  any  of  them  been 
settled  or  approved  by  the  trial  Judge  or  the 
court,  or  by  stipulation  of  the  parties. 

[4]  As  there  is  no  bill  of  exceptions  in  the 
record  on  appeal,  this  case  is  controlled  by 
the  decision  in  Mexican  Dam  &  Ditch  Co.  v. 

Schultz,  45  Nev. ,  201  P.ac.  648.    We  there 

beld,  on  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  that  the  failure  of 
appellants  to  bring  up  the  errors  based  npon 
any  grounds  for  a  new  trial  by  a  statement 
or  bill  of  exceptions  deprived  them  of  the 
right  to  have  their  case  considered  upon-  the 
merits. 

On  the  authority  of  this  holding,  therefore, 
the  motiob  to  dismiss  the  appeal  from  the  or- 
-der  denying  the  motion  for  a  new  trial  is 
granted. 

As  to  the  appeal  from  the  Judgment,  we 
perceive  no  error  in  the  Judgment  roll,  and 
fhe  Judgment  is  affirmed.  , 

SANDERS,  C.  J.,  and  COLEMAN,  1.,  con- 
■car. 


GOLDSWORTHY  v.  JOHNSON.     (No.  2451.) 

(Supreme  Court  of  Nevada.     Feb.  28,  1922.) 

1.  Appeal  and  error  €=>854  (2)— Correct  Judg- 
ment not  reversed  for  erroneouo  reason. 

If  the  judgment  is  right  on  any  theory,  it 
■win  not  be  reversed,  though  the  trial  Judge 
rendered  it  on  an  erroneous  tlieory. 

■2.  Husband  and  wife  ®=»266— Words  "allow" 
and  "appropriate  to  her  own  use"  need  no 
oonstniotlon. 
In  Rev.  Lews,  §  2169,  providing  that,  when 
the  fansband   has  allowed  the   wife  to  appro- 
priate to  her  own  use  her  earnings,  they  are 
her  separate  property,  the  words  "allow"  and 
"appropriate  to  her  own  use"  are  to  be  given 
their  everyday  ordinary  meaning  which  a  lay- 
man would  attach  to  them,  and  call  for  no  con- 
struction or  interpretation. 

3.  Husband  and  wife  (S=>266— Evidence  held  to 
show  wife  appropriated  earnlnos  to  her  own 
Bse. 

Evidence  that  a  wife  went  to  another  city 
when  her  husband  was  unemployed  and  there 
obtained  employment,  and  that  after  paying  her 
living  expenses  she  deposited  the  surplus  of  her 
-earnings  in  her  name  in  a  savings  account  and 
subsequeotly  used  it  for  the  purchase  of  Liberty 
Bonds,  Jicld  to  show  that  the  wife  had  appro- 
priated her  earnings  to  her  own  use.  - 

4.  Husband  and  wife  «=3266— Husband  allows 
wife  to  appropriate  earnlnos  by  not  exercis- 
ing control  over  them. 

Since  Rev.  Laws,  §  2160,  gives  the  hus- 
iMnd   the   entire   management   and   control   of 


the  community  property,  the  fact  that  the  hus- 
band failed  to  exercise  the  active  control  and 
management  thereby  vested  in  him  over  the 
earnings  of  his  wife,  permitting  her  to  use 
them  as  she  chose  without  objection  or  ques- 
tion, shows  he  allowed  her  to  appropriate  them 
to  her  own  use  so  that  they  became  her  sepa- 
rate property,  under  Rev.  Laws  1912,  {  2169. 

5.  Gifts  9=353— Essentials  of  "gift  causa  mor- 
tis" stated. 

The  essentials  of  a  "gift  mortis  causa"  are 
that  it  be  made  in  anticipation  of  the- near  ap- 
proach of  death,  by  an  actual  or  symbolical  de- 
livery by  the  donor,  or  at  his  express  request, 
of  personal  property  to  the  donee,  or  to  some 
one  in  his  behalf,  subject  to  the  right  in  the 
donor,  implied  by  law,  to  revoke  the  gift  in 
case  of  his  recovery. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift 
Causa  Mortis.] 

6.  Gifts  9S37I— Law  does  not  look  with  dis- 
favor on  gifts  causa  mortis. 

Though  gifts  causa  mortis  are  closely  scru- 
tinized because  of  the  ease  with  which  fraud  ' 
may  be  perpetrated,  and  must  be  established  by 
clear,  convincing,  and  satisfactory  proof,  the 
courts  regard  such  gifts  when  so  established 
with  as  much  favor  as  they  do.  a  bequest  or  a 
devise  nnder  a  wilL 

7.  Gifts  «=»62(6)— Symbolical  dellvory  sustains 
gift  oausa  mortis. 

The  rule  that  constructive  or  symbolical 
delivery  is  sufficient  to  sustain  a  gift  causa 
mortis  is  well  recognized  in  this  country. 

8.  Gifts  «s>82(2)— Evidenoo  held  to  show  gift 
was  In  contemplation  of  death. 

Evidence  that  the  claimed  gift  causa  mortis 
was  made  when  the  alleged  donor  was  afflicted 
with  a  cancer,  from  which  she  died  within  three 
days,  and  that  several  days  prior  to  her  death 
the  donor  had  sent  for  friends  in  the  belief 
that  she  was  going  to  die,  held  to  show  the  gift 
was  made  in  contemplation  of  death,  or  at  least 
to  sustain  the  finding  of  the  trial  court  to  that 
effect. 

9.  Gifts  <3=964 (2)— Written  declaration  of  gift 
and  order  to  bank  to  deliver  bond  held  sufll- 
cient  delivery. 

Where  a  woman  in  contemplation  of  death 
signed  and  delivered  to  the  donee  a  written 
declaration  that  she  desired  the  donee  to  have 
her  Liberty  Bonds  in  payment  for  services 
rendered  by  him,  and  likewise  gave  him  an  or- 
der on  the  bank  which  held  the  bonds  to  deliver 
them  to  the  donee,  which  order  was  written  on 
the  back  of  a  receipt  given  by  the  bank  for 
the  purchase  price  of  the  bonds,  there  was  a  de- 
livery sufficient  to  sustain  the  gift,  since  it 
was  as  effective  a  delivery  as  the  donor  was 
physically  capable  of  making. 

10.  Trial  <8=3 1 05  (3)— Conclusion  not  objected 
to  may  be  considered. 

Where  a  witness  was  permitted  to  state  hep 
construction  of  the  donor's  language  without 
objection  on  that  ground,  the  trial  court  was 
justified  in  considering  such  evidence,  particu- 
larly when  it  was  against  the  witness'  interest. 
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because  the  bond  which  she  testified  was  given 
to  defendant  bad  been  previously  bequeathed  to 
witness. 

11.  Gifts  c&=364(2)— Death  before  actual  pos- 
seMlon  under  symbolioal  delivery  does  uot 
defeat  gift. 

Where  bonds  were  given  by  a  dying  woman 
by  the  execution  of  a  written  statement  to  that 
effect  and  of  an  order  on  the  bank  in  which 
the  bonds  were  held  for  their  delivery  to  the 
donee,  the  gift  was  perfected  at  the  time  of 
such  delivery,  subject  only  to  the  condition  that 
the  donor  did  not  recover,  and  is  not  defeated 
by  the  fact  that  the  donee  did  not  take  actual 
possession  of  the  bonds  under  the  order  until 
ufter  the  donor's  death. 

12.  Witnesses  <E;=3l44(8)  —  Legatee  held  not 
'  party  to  subsequent  gift  of  property  to  an- 
other. 

One  to  whom  bonds  had  been  bequeathed  by 
their  owner  is  not  a  party  to  a  subsequent 
transaction  whereby  the  bonds  were  given  to 
another  so  as  to  render  her  incompetent  to 
teaUfy  that  the  donor  had  stated  she  had  given 
the  bonds  to  the  other,  especially  since  such 
testimony  was  apparently  against  the  interest 
of  the  witness. 

13.  Gifts  «»94— Written  statemeiit  of  gift  heM 
not  to  shew  tatended  sale. 

An  instrument  executed  by  the  owner  of 
bonds  stating  that  it  was  her  derire  that  a  per- 
son named  therein  should  have  the  bonds  in 
payment  for  the  services  rendered  by  him,  ac- 
companied by  an  order  for  delivery  of  the  bonds 
to  him,  is  not  ineffective  as  a  gift  mortis  causa 
because  it  shows  a  sale,  and  not  a  gift,  was  in- 
tended. 

Appeal  from  District  Court,  Nye  County: 
Mark  R.  Averill,  Judge. 

Action  by  W.  E.  Goldsworthy  against  D.  S. 
Jobnson.  Jodgm^it  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Cooke,  French  &  Stoddard,  of  Reno,  for 
appellant. 

Hugh  Henry  Brown  and  Walter  RowsMi, 
both  of  Tonopah,  for  respondent. 

COLEMAN,  J.  The  appellant  having  been 
the  plaintiff  below,  the  parties  will  be  refer- 
red to  in  this  opinion  as  plaintiff  and*defeDd- 
ant. 

Tbe  plaintiff  Is  the  surviving  husband  of 
Margaret  L.  Goldsworthy,  who  died  on  May 
9, 1918.  They  were  married  on  December  25, 
1910.  Upon  their  marriage  they  took  up 
their  residence  at  the  Mercury  mine  at  lone, 
in  Nye  county,  where  tlie  plaintiff  held  a 
position  as  superintendent  of  that  property. 
They  continued  to  reside  together  at  the 
place  mentioned  until  1913  (prior  to  wWch 
tinfe  the  mine  closed  down  and  the  plaintiff 
lost  his  position),  when  It  was  decided  that 
tbe  wife  should  seek  employment  elsewhere. 
She  went  to  Tonopah,  where  she  soon  secured 
employment,    leaving  the  plaintiff   at  their 


home  at  tbe  mine.  She  remained  at  Ttxiopali- 
for  some  months,  during  which  time  she 
earned  about  $900.  She  opened  an  Individ- 
ual account  with  two  San  Francisco  banks, 
and  placed  all  of  her  earnings  during  tbe- 
perlod  mentioned  in  those  accounts.  L«t>er 
she  put  some  of  them  in  a  postal  savings  ac- 
count at  T<»opah,  tlie  balance  being  in  sav- 
ings account  in  San  Francisco.  In  1917  she- 
used  the  money  so  earned  in  the  purdiase  of 
Liberty  Bonds,  which  were  h^d  for  her  by 
the  Tonopah  Banking  Corporation.  Prior  to- 
the  purchase  of  the  bonds  the  Mercury  mine 
resunfed  operations,  and  the  plaintiff  pro- 
cured his  old  position.  Mrs.  Goldsworthy 
thereupon  returned  home.  In  the  fall  of 
1017  she  was  tnken  seriously  ill,  and  it  wa» 
deemed  advisable  that  she  be  removed  to  a 
hospital  in  Reno.  While  it  seems  that  she 
never  fully  recovered,  she  returned  home^ 
where  she  died. 

On  May  6,  1918,  three  days  prior  to  her 
death,  »ihe  wrote,  signed,  and  delivered  t» 
the  defendant  two  instruments,  as  follows: 

"It  is  my  wish  that  D.  S.  Johnson  have  the 
liberty  Bonds  to  have  and  to  be  nsed  as  he 
may  deem  best  in  payment  of  services  rendered 
me.  Margaret  L.  Goldsworthy." 

"Tonopah  Banking  Corp.:  Please  deliver  to- 
D.  S.  Johnson  91,000  bonds  called  for  by  this 
■eceipt.  Margaret  L.  Goldsworthy." 

The  Iatt»'  Instrument  was  written  upon 
tbe  back  of  a  receipt  executed  by  the  Tono- 
pah Banking  Corporation  tor  money  paid  bjc 
the  deceased  on  account  of  the  bonds. 

This  is  :m  action  to  recover  tbe  bonds; 
plaintiff  claiming  the  same  as  commimity 
property.  The  defense  to  the  action  is  that  the 
conduct  of  the  deceased  amounted  to  a  dona- 
tio causa  mortis.  Tbe  lower  court  ordered 
Judgment  In  favor  of  the  defendant;  hence 
this  appeal. 

Tbe  first  contention  we  are  called  upon  to 
determine  is  whether  the  Liberty  Bonds  were 
the  separate  property  of  Mrs.  Goldsworthy  at 
the  time  she  executed  tlie  Instruments  quoted. 
The  determination  of  this  question  involves 
the  correct  application  of  section  2169  of  the 
Revised  Laws  of  1912  to  the  facts,  since,  gen- 
erally speaking,  all  property  acquired  through, 
the  earnings  of  either  spouse  is  community 
property.    The  section  mentioned  reads: 

"When  the  husband  has  allowed  the  wife  to- 
appropriate  to  her  own  ukp  her  earnings,  the 
Bcune,  with  the  issues  and  profits  thereof,  is 
deemed  a  gift  from  him  to  her,  and  is,  with 
such  issues  and  profits,  her  separate  property." 

[1]  The  question  is:  Did  the  plaintiff  "al- 
low" the  decea.scd  "to  appropriate  to  her  owi 
use"  her  earninjrsV  If  he  did,  we  nrust  con- 
strue the  s«me  as  being  her  separate  proper- 
ty. In  this  connection  it  is  strenuously  in- 
sisted that  the  ti'ial  Judge  based  his  conclu- 
sion  upon  an   erroneous  theory,   and  that 
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therefore  we  must  reverse  the  Judgment  As- 
-snnfing  It  to  be  true  that  the  lower  court  was 
In  error  In  the  reasons  given  in  its  opinion 
for  the  Judgment  rendered,  we  would  not  be 
Justified  in  reversing  the  Judgment  if  a  prop- 
«r  application  of  the  law  to  the  facts  de- 
mands its  affirmance.  If  the  Judgment  Is 
right  upon  any  theory,  even  though  it  be  up- 
on one  never  thought  of  by  the  trial  court, 
and  is  sustained  by  the  findings  and  evidence, 
it  is  our  duty  to  affirm  it,  for  In  so  doing  we 
<Io  not  have  to  lend  approval  to  the  mental 
processes  of  the  trial  court.  "We  must  deter- 
mine whether  the  deceased  appropriated  her 
earnings  to  her  own  use,  and,  if  so,  whether 
it  was  by  allowance  of  her  husband. 

This  is  a  case  of  first  impression  in  this 
court,  and  no  authority  has  been  called  to 
our  attention  in  which  a  similar  state  of 
facts,  applicable  to  a  statute  like  ours,  has 
been  considered;  hence  we  mast  pioneer  in 
reaching  a  conclusion. 

[2]  Much  la  said  as  to  the  proper  meaning 
to  be  given  to  the  word  "allow"  and  the 
phrase  "'to  appropriate  to  Iter  own  use"  of 
the  statute  In  question.  The  arrival  at  a 
proper  conception  of  the  Intention  of  the 
Legislature  in  adopting  this  section  of  our 
statute  should  be  our  sole  aim.  In  view  of 
the  fact  that  under  our  statute,  generally 
speaking,  aU  property  acquired  by  the  hus- 
band and  wife  during  coverture  is  commu- 
nity property,  we  must  determine  whether  the 
facts  and  circumstances  of  this  case  bring  it 
within  the  exception  contemplated  by  the 
statute  quoted.  We  think  the  words  "allow" 
and  "appropriate"  should  be  given  their  or- 
dinary meaning,  the  meaning  which  the  lay- 
man would  attach  to  them  In  everyday  use. 
They  need  no  interpretation;  there  Is  no 
room  for  constmctlon.  The  only  question 
is:  What  was  the  real  attitude  of  the  parties 
toward  the  earnings  of  Mrs.  Goldsworthy? 
This  is  the  test  to  be  applied  in  reaching  a 
iconclosioii  in  this  case,  and  there  is  no  occa- 
alon  for  a  finespun  interpretation  of  simple 
words.  Lawyers  and  courts  too  often  com- 
pUcrate  that  which  is  plain.  There  la  no  sense 
in  attributing  to  a  Legislature  in  enacting 
general  statutes  affecting  the  domestic  and 
flnnnrfai  affairs  of  husband  and  wife  any 
hidden  or  mysterious  intention  in  the  use  of 
<;omm(m  words.  With  these  ideas  in  mind, 
and  with  the  further  thought  to  guide  us 
that  the  utterances,  or  lack  of  utterances, 
and  the  conduct  of  the  parties  coeval  with 
the  period  during  which  the  money  was  being 
earned,  and  their  subsequent  conduct,  are  the 
surest  guides  in  ascertaining  their  inten- 
tions, let  us  inquire  whether  the  earnings  of 
the  deceased  were  appropriated  to  her  own 
use,  and,  if  they  were,  whether  such  appro- 
priation was  pursuant  to  the  allowance  of 
the  plaintiff. 

The  deceased  left  lone  with  the  avowed 
purpose  of  earning  money.   That  she  did  earn 


several  hundred  dollars  within  a  few  months 
thereafter,  with  the  knowledge  and  consent 
of  her  husband,  Is  not  denied;  that  she  never 
turned  over  to  her  husband  one  dollar  of  the 
money  so  earned  Is  not  questioned ;  that  her  . 
husband  repaid  to  her  $50  which  she  had  ] 
paid  to  a  merchant  to  apply  upon  the  indebt- 
edness of  about  $75  contracted  by  the  plain- 
tiff during  her  absence  is  admitted ;  that  she 
kept  the  money  so  earned,  except  as  paid  out 
for  her  individual  use,  during  her  absence 
in  an  interest-bearing  account  in  savings 
banks  to  her  personal  credit,  though  there 
was  a  Joint  community  account,  is  without 
doubt;  that  she  invested  the  same  early  in 
1917  in  Liberty  Bonds  is  admitted ;  and  tttat 
the  plaintiff  made  no  inquiries  as  to  what  she 
was  doing  with  ber  earnings  or  in  the  least  ■ 
by  word  or  action,  manifested  the  slightest 
interest  In  the  same,  is  conceded.  In  the 
light  of  this  situation,  did  the  deceased  ap- 
propriate ber  earnings  to  her  own  use,  and 
did  the  plaintiff  allow  her  to  do  so? 

tS)  The  act  of  which  the  section  in  ques- 
tion is  a  part  is  entitled  "An  act  defining 
rights  of  husband  and  wife"  (R.  L.  1912,  p. 
620,  {  2100),  section  6  of  which  provides  that 
the  husband  has  the  entire  management  and 
control  of  ttoe  community  property.  By  this 
section  an  acfttve  duty  is  imposed  upon  the 
husband  as  to  the  community  property.  He 
is  not  only  presamed  to  know  the  law,  but,  if 
we  may  draw  an  inference  from  the  testi- 
mony of  the  plaintiff,  we  would  be  Justified 
in  saying  that  as  a  matter  of  fact  the  plain- 
tiff actually  knew  his  rights  as  to  the  earn- 
ings of  his  wife.  Notwithstanding  this,  be 
never  manifested  the  least  Interest  as  to  what 
disposition  she  was  making  of  ber  earnings. 
Naturally  he  has  his  explanation.  He  testi- 
fied that  he  considered  that  he  and  his  wife 
were  partners,  and  hence  that  he  still  re- 
tained his  interest.  By  not  turning  over  her 
earnings  to  the  management  and  control  of 
her  husband,  and  by  diverting  them  to  other 
channels,  keeping  them  under  her  own  do- 
minion and  control,  in  her  private  interest- 
bearing  savings  bank  accounts,  and  by  using 
them  from  time  to  time  in  whatever  manner 
she  saw  fit  for  her  own  use  and  benefit,  was 
in  our  opinion  an  appropriation. 

[4]  The  statute  imposing  an  active  duty 
upon  the  husband  to  control  and  manage  the 
earnings  in  question,  failure  to  assume  that 
obligation,  permitting  his  wife  to  exercise  her 
own  pleasure  in  the  matter,  without  objec- 
tion or  question,  was  certainly  an  allowance 
of  her  doing  so,  so  far  as  he  was  concerned. 
To  allow  her  to  appropriate  her  earnings  re- 
quired no  express  assent:  his  conduct  in  ac- 
quiescing was  enough.  Where  an  active  duty 
is  Imposed,  failure  to  assert  one's  rights  over 
a  period  of  more  than  three  years,  in  the  face 
of  the  situation  here  presented,  certainly 
Justified  the  conclusion  that  he  assented. 

This  conclusion  is  not  only  based  upon 
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sonnd  reasoning,  but  by  analogy  the  rule  of 
einnncipation  of  a  child  by  Its  parent  amply 
sustains  our  position.  The  earnings  of  the 
wife  are  a  part  of  the  community  property, 
of  which  the  husband  has  the  sole  manage- 
ment and  control.  The  father  Is  entitled  to 
receive  the  earnings  of  a  minor  child,  to  use 
them  as  he  may  choose,  but  this  right,  which 
is  as  deflnite,  certain,  and  positive  as  is  a 
husband's  right  to  receive,  manage  and  con- 
trol his  wife's  earnings,  may  be  forfeited  by 
emancipating  the  child,  which  may  be  mani- 
fested by  a  failure  to  assert  his  right  to  re- 
ceive its  earnings  and  by  acquiescing  for  a 
sufficient  length  of  time  in  a  course  of  con- 
duct on  the  part  of  the  child  which  shows 
his  intention  to  emancipate  it  What  may 
constitute  an  emancipation  depends  upon  the 
peculiar  facts  and  circumstances  of  each  par- 
ticular case.  No  case  can  be  a  definite  guide 
to  a  court  In  another  case.  And  such  is  the 
fact  in  ascertaining  whether  a  husband  "al- 
lows" his  wife  to  appropriate  her  earnings  to 
her  own  use.  In  Flynn  t.  Balsley,  35  Or.  268, 
5T  Pac.  008,  46  L.  B.  A.  645,  76  Am.  St.  Bep. 
495,  which  was  a  suit  to  subject  certain  prop- 
erty conveyed  by  Balsley  to  his  two  sons  to 
the  payment  of  a  debt  of  the  father.  It  was 
claimed  that  the  property  was  conveyed  to 
the  sons  in  consideration  of  certain  moneys 
earned  by  them  during  their  minority,  which 
earnings  in  fact  belonged  to  the  father,  and 
hence  there  was  no  cpnslderatlon  for  the 
transfer.  The  court  In  deciding  the  point 
said  that  whether  the  money  paid  by  the  sons 
to  the  father  belcmged  to  the  father  dei)ended 
upon  whether  he  had  in  good  faith  emanci- 
pated the  sons.  There  is  not  In  the  case 
cited  a  detailed  statement  of  the  facts  and 
circumstances  tending  to  show  em'ancipation, 
but  It  does  appear  that  the  father  permitted 
his  BODS  to  earn  money  and  to  retain  control 
of  the  same,  one  of  the  boys  having  acquired 
a  bank  account  of  $500.  The  court  held  that 
the  circumstances  of  the  case  showed  an 
emancipation. 

In  Cloud  V.  Hamilton,  11  Humph.  (Tenn.) 
104,  53  Am.  Dec.  778,  It  was  held  that,  whUe 
the  father  was  entitled  to  the  custody  of  his 
son  and  to  receive  his  earnings,  such  rights 
might  be  waived,  as  might  appear  by  express 
agreement  or  be  implied  from  facts  and  cir- 
cumstances. The  court  in  Burdsall  v.  Wag- 
goner, 4  Colo.  261,  after  reciting  the  facts, 
sums  up  as  follows: 

"While  it  is  dear  that  as  a  rule  the  father 
is  entitled  to  the  earnings  of  his  son  during 
minority,  yet  it  is  equally  clear  that  this  right 
may  be  relinquished,  and  where  such  minor  son 
contracts  on  his  own  account  for  his  services, 
and  the  father  knows  of  it  and  makes  no  ob- 
jection, there  is  an  implied  assent  that  the  son 
shall  be  entitled  to  his  earnings.  Morse  v.  Wel- 
ton,  6  Conn.  551;  Whiting  v.  Earie,  3  Pick. 
201;  Nightengale  T.  Worthington,  15  Mass. 
273." 


The  rule  Is  stated  as  tctlawa  In  20  B.  C.  L. 
p.  600: 

"An  implied  emancipation  resnlts  when  tBe 
parent,  without  any  express  agreement,  im- 
pliedly consents  by  his  acts  and  conduct  that 
the  child  may  have  his  own  time  and  the  con- 
trol of  his  earnings,  or  such  consent  is  inferred 
from  or  shown  by  circumstances." 

Without  reviewing  or  quoting  from  other 
authorities,  we  cite  the  following  as  sustain- 
ing the  general  rule:  Note  to  Culberson  v. 
Alabama  Const.  Co.,  9  Ann.  Cas.  607;  Bounds 
Bros.  V.  McDaniel,  133  Ky.  669,  118  S.  W. 
956,  134  Am.  St  Bepw  482,  19  Ann.  Cas.  326, 
and  note  330. 

The  next  question  Is:  Was  there  a  valid 
gift  causa  mortis?  In  this  connection  we 
will  disix>se  of  the  assertion  that  the  death 
of  the  deceased  before  the  delivery  of  the 
bonds  revoked  the  authority  of  the  bank  to 
make  delivery.  We  do  not  intend  to  follow 
counsel  for  appellant  In  their  line  of  argu- 
mfent  because  they  do  not  go  directly  to  the 
question  Involved,  but  take  a,  drcultouB 
route,  across  which  many  obstacles  to  a  clear 
comprehension  ot  the  real  question  are 
thrown. 

[6]  The  respondent  relying  upon  a  gift 
causa  mortis,  we  need  only  to  determine  If 
under  the  law  and  the  evidence  the  finding 
of  the  trial  court  to  the  effect  that  there  was 
such  a  gift  Is  justified.  The  essentials  of  a 
gift  causa  mortis  are  few  and  simple.  As 
a  rule,  such  a  gift  Is  made  under  circum- 
stances and  conditions  which  preclude  a 
more  formal  transaction.  The  essentials 
are  that  it  be  made  in  anticipation  of  the 
near  approach  of  death,  by  an  actual  or 
symbolical  delivery,  by  the  donor,  or  at  his 
express  request,  of  personal  property,  to  the 
donee,  or  to  some  one  In  his  behalf,  subject 
to  the  right  in  the  donor,  Implied  by  the  law, 
to  revoke  the  gift  in  case  of  his  recovery. 

Gifts  causa  mortis  seem  to  be  of  very  an- 
cient origin.  They  were  clearly  sanctioned 
by  the  Boman  civil  law  having  been  bor- 
rowed, as  some  commentators  say,  from  the 
Greeks,  in  proof  of  which  it  is  said  that  an 
Instance  of  a  perfect  gift  cansa  mortis  is 
related  In  the  Odyssey  (book  17,  v.  78),  where 
Telemachus  makes  presents  to  Piraeus  if  he 
be  slain,  and  another  by  Hercules  in  the  Al- 
cestes  of  Euripides  (v.  1020).  While  these 
may  have  been  typical  of  gifts  causa  mortis, 
whether  they  were  Inspired  and  sustained 
by  the  jurisprudence  of  their  time  does  not 
seem  clear.  That  such  gifts,  however,  found 
Justification  in  the  Boman  law,  as  stated,  Is 
.<<hown  by  no  less  an  authority  than  Justin- 
ian, as  is  seen  by  the  following  quotation 
from  a  translation  by  Walker: 

"A  gift  causa  mortis  is  one  made  in  expects* 
tion  of  death;  when  a  person  gives  upon  con- 
dition that,  if  any  fatality  happen  to  him,  the 
receiver  shall  keep  the  article,  but  that  if  the 
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donor  sbould  surviTe,  or  if  he  ahould  change  his 
mind,  or  it  the  donee  should  die  first,  then  the 
donor  shall  hare  it  back  again.  These  gifts 
causa  mortis  are  in  all  respects  put  upon  the 
same  footing  as  legacies.  For  since  there  was 
a  difference  of  opinion  amongst  lawyers  wheth- 
er such  a  donation  ought  to  be  equiralent  to 
a  gift  or  to  a  legacy,  possessing  as  it  did  some 
of  the  characteristics  of  each,  so  that  some  of 
them  classed  it  with  one  and  some  with  the 
other,  a  constitution  was  issued  by  us  ordain,- 
ing  that  it  should  be  classified  with  legacies  in 
almost  all  respects,  and  should  be  solemnized 
in  the  manner  which  our  constitution  laid  down. 
To  put  it  briefly,  a  gift  causa  mortis  is  when  a 
person  wishes  that  he  himself  should  have  the 
gift  in  preference  to  the  donee,  but  that  the 
donee  should  have  it  in  preference  to  the 
heir."    WaUcer'a  Just.  p.  119. 

See,  also.  Cooper's  Just.  (3  Ed.)  ik.  100; 
Sandara  Just.  (ISth  Ed.)  p.  147,  note. 

[I]  It  matters  not  much  to  us  what  the 
rule  was  under  tbe  Grecian  and  Roman  Ju- 
risprudence, and  we  call  attention  to  tbe 
fact  that  such  gifts  seem  to  have  been  sanc- 
tioned by  those  systems  to  show  the  lack  of 
foundation  for  the  frequent  assertion  that 
they  are  not  favored.  Because  of  the  ease 
with  which  fraud  may  be  perpetrated,  they 
are  closely  scrutinized  and  must  be  estab- 
lished by  clear,  convincing,  and  satisfactory 
proof,  but  when  so  established  the  courts 
regard  them  with  as  much  favor  as  they  do  a 
bequest  or  devise  under  a  will.  Blackstone, 
In  book  II,  c  32,  of  bis  great  work.  In  dis- 
cussing tbe  rights  of  things,  after  a  consid- 
eration of  what  be  terms  formal  legacies, 
says: 

"Besides  these  formal  legacies,  contained  in  a 
man's  will  and  testament,  there  is  also  per- 
mitted another  deathbed  disposition  of  prop- 
erty, which  is  called  a  donation  causa  mortis. 
And  that  is  when  a  person  in  bis  last  sickness, 
apprehending  his  dissolution  near,  delivers  or 
causes  to  be  delivered  to  another  the  posses- 
sion of  any  personal  goods  (under  which  have 
been  included  bonds  and  bills  drawn  by  the 
deceased  upon  his  banker)  to  keep  in  case  of 
his  decease.  This  gift,  if  the  donor  dies,  needs 
sot  the  assent  of  his  executor;  yet  it  shall 
not  prevail  against  creditors,  and  is  accom- 
panied with  this  implied  truth,  that,  if  the  don- 
or lives,  tbe  property  thereof  shall  revert  to 
himself,  being  only  given  in  contemplation  of 
death,  or  causa  mortis.  This  method  of  dona- 
tion might  have  subsisted  in  a  state  of  nature, 
being  always  accompanied  with  delivery  of  ac- 
tual possession.    *    •    • " 

Tbe  first  case  which  came  before  the 
courts  of  ETugland  in  which  an  alleged  dona- 
tion causa  mortis  was  involved  was  that  of 
Jones  T.  Selby  (Finch's  Prec.  in  chapter  300), 
decided  In  1710,  wherein  the  contents  of  a 
trunk  were  involved.  OTbe  facts  of  that  case 
show  that  there  was  no  delivery  of  the 
trunk,  but  merely  of  tbe  key  to,  it  Lord 
Hardwlcke,  In  Ward  v.  Turner,  2  Ves.,  Sr., 
431,  interpreted  the  decision  in  Jones  v.  Sel- 
by as  sustaining  a  symbolic  delivery,  but  a 


careful  reading  of  the  opinion  seems  to  in- 
dicate that  the  Judgment  was  reversed  for 
other  grounds,  and  that  tbe  question  of  sym- 
bolic delivery  was  not  considered.  But  we 
confess  that  Lord  Hardwlcke  was  better 
situated  to' arrive  at  a  correct  interpretation 
of  the  opinion  than  we  are.  That  learned 
jurist,  however,  In  Ward  v.  Turner,  supra, 
expresses  bis  disapproval  of  a  symbolic  de- 
livery, yet  be  seems  to  have  recognized  the 
force  of  such  a  delivery  for  he  says: 

"The  only  case  wherein  such  a  symbol  seems 
to  be  held  good  is  Jones  v,  Selby;  but  I  am  of 
opinion  that  a'mounted  to  tbe  same  thing  as 
delivery  of  possession  of  the  taUy,  provided  ft 
was  in  the  trunk  at  the  time." 

In  speaking  of  Lord  Hardwlcke's  attitude 
on  symbolic  delivery,  Kent  says: 

"Symbolical  delivery  is  very  much  disclaim'fed 
by  Lord  Hardwicke  in  this  case,  and  yet  be  ad- 
mits it  to  be  good  when  it  is  tantamount  to 
actual  delivery;  and  in  Smith  v.  Smith  it  was 
ruled  that  the  delivery  of  the  key  of  a  room 
containing  furniture  was  such  a  delivery  of 
possession  of  tbe  furniture  as  to  render  the 
gift  causa  mortis  valid.  C.  J.  Gibbs  said  that 
was  a  confused  case;  but  the  efficacy  of  de- 
livery, by  means  of  the  key,  was  not  a  ques- 
tionable fact."  Kent's  Comm.  (14th  Ed.)  p.  ' 
730. 

While  It  may  be  that  there  Is  some  con- 
fusion among  the  early  English  authorities 
as  to  whether  or  not  there  could  be  a  sym- 
bolic delivery,  the  great  weight  of  author- 
ity in  this  country  clearly  sustains  such  a 
delivery;  the  main  point  of  divergence  ap- 
parently being  whether  or  not  the  facts  of  a 
particular  case  Justify  a  holding  that  there 
was  a  symbolic  delivery.  For  Instance,  it 
was  held  in  Ridden  v.  Thrall,  125  N.  Y.  572, 
28  N.  E.  627,  11  L.  R.  A.  684,  21  Am.  St.  Rep. 
768,  that  a  donation  causa  mortis  might  be 
made  of  deposits  in  bank  by  mere  delivery 
to  the  donee  of  the  bank  book  showing  tbe 
deposits,  tbe  court  saying: 

"The  gift  was  consummated  by  tbe  delivery  of 
the  books,  and  no  other  formality  was  needed 
to  constitute  tbe  actual  delivery  of  tbe  bank  de- 
posit needful  to  rest  the  possession  and  title 
in  the  donee.  In  savings  banks  in  this  state 
such  deposit  books  are  issued  as  evidence  of 
the  indebtedness  of  tbe  banks.  Withdrawals  of 
deposits  are  entered  in  tbe  same  books,  so 
that  the  deposit  book  always,  with  the  addition 
of  any  interest,  shows  the  actual  state  of  the 
accounts  between  the  depositor  and  the  bank 
and  the  whole  indebtedness  of  tbe  bank.  It  an- 
swers tbe  same  purpose  in  the  case  of  a  savings 
bank  that  is  answered  by  a  certificate  of  de- 
posit in  the  case  of  other  banks.  The  deci- 
sions are  not  entirely  harmonious  as  to  the 
sufficiency  of  the  mere  delivery  of  such  deposit 
books  to  constitute  a  valid  gift,  either  inter 
vivos  or  causa  mortis.  But  tbe  general  rule  in 
England  and  in  this  country,  and  particularly 
in  this  state,  is  that  any  delivery  of  property 
which  transfers  to  the  donee  either  the  legal  or 
equitable  title  is  snffleient  to  effectuate  a  gift; 
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«Bd  hence  it  baa  been  held  that  the  mere  deliv- 
ery of  nonnegotiable  notes,  bonds,  mortgages, 
or  certificates  of  stock  i«  sufficient  to  effectuate 
a  gift" 

On  the  other  hand,  In  Thomas'  Adm'r  t. 
Lewis,  89  Va.  1,  15  S.  E.  38»,  18  L.  R.  A.  170, 
while  the  court  held  that  the  delivery  of  the 
possession  of  a  savings  bank  passbook  did 
not  consummate  a  donation  mortis  causa,  it 
did  expressly  recognize  that  there  might  be 
a  symbolic  delivery,  in  saying: 

"Delivery  is  essential;  it  may  be  either  actu- 
al, by  manual  tradition  of  the  subject  of  the 
gift,  or  constructive,  by  delivery  of  the  means 
of  obtaining  possession.  Constructive  deliv- 
ery is  always  sufficient  when  actual,  manual  de- 
livery is  either  impracticable  or  inconvenient." 

In  Stephenson's  Adm'r  v.  King,  81  Ky.  425, 
60  Am.  Rep.  173,  it  was  held  that  the  deliv- 
ery to  the  donee  of  a  key  to  a  desk  in  which 
was  a  letter  from  the  donor's  agent  contain- 
ing a  statement  that  be  held  a  note  and 
bond  belonging  to  the  donor,  accompanied  by 
words  of  gift,  constituted  a  good  symbolic 
delivery  of  the  note  and  bond. 

The  decision  which  seems  to  go  further 
than  any  other  which  has  come  to  our  at- 
tention to  sustain  an  alleged  constructive  de- 
livery Is  that  of  McKenzie  v.  Steeves,  98 
Wash.  17,  167  Pac.  50.  This  was  a  case  of 
a  gift  of  an  automobile.  It  seems  that  there 
was  neither  an  actual  delivery  of  the  auto- 
mobile nor  a  writing,  order,  or  other  docu- 
ment directing  its  delivery  to  the  donee.  In 
fact,  the  gift  seems  to  have  been  based  en- 
tirely-upon  the  statement  of  the  donor,  who 
was  then  on  the  verge  of  dissolution  in  a 
hospital,  In  the  following  words:  "I  give 
you  my  automobile.  May."  The  opinion  says 
that  the  donee  "took  and  had  charge  of  the 
automobile  for  several  days,"  but  it  nowhere 
appears  from  the  opinion  when  or  under 
what  circumstances  she  took  charge  of  it. 

[7]  In  calling  attention  to  these  cases,  we 
do  not  desire  to  be  understood  as  approving 
•or  disapproving  any  of  them,  but  merely  as 
pointing  out  that  the  rule  of  constructive  or 
Hymbolicai  delivery  is  well  recognized  in 
this  country,  which  fact  Is  clearly  shown  by 
reference  to  all  the  text-writers,  digests,  an- 
notators,  and  other  authorities.  See  A.  &  E. 
Ency.  Law  (2d  Ed.)  1059;  20  Cyc.  1233;  12 
R.  C.  L.  961. 

[8]  Thus  we  are  brought  to  inquire  wheth- 
'er  the  facts  of  this  case  Justified  the  finding 
that  there  was  a  constructive  or  symbolical 
-delivery  of  the  bonds.  Before  proceeding 
further,  we  think  we  may  say  there  can  be 
no  serious  question  but  that  the  evidence 
shows  that  the  donor  executed  the  instru- 
ments in  question  In  the  immediate  anticipa- 
tion of  the  near  approach  of  death.  She  was 
afflicted  at  the  time  with  a  cancer,  and  died 
within  three  days.  The  testimony  of  Mrs. 
Seougb  shows  that  she  and  another  lady 


were  sent  for  by  the  deceased  several  days 
prior  to  her  death,  in  the  belief  that  she  waa 
going  to  die.  Even  if  It  were  a  doubtful 
question,  we  would  not  be  Justified  in  over- 
throwing the  finding  of  the  trial  court  to  the 
effect  tliat  the  transaction  took  place  in  an- 
ticipation of  death. 

[9]  At  the  time  the  instruments  were  ex- 
ecuted the  bonds  were  in  the  possession  of 
the  Tonopah  Banking  Corporation,  at  Tono- 
pah,  Nev.,  a  day's  Journey  from  the  place 
where  the  donor  was  confined  to  her  bed.  It 
was  physically  impossible  for  her  to  deliver 
the  bonds.  She  did  the  ne^^t  best  thing ;  she 
gave  an  order  to  the  bank,  written  on  the 
back  of  tbe  receipt  which  it  had  given  her 
for  the  money  paid  for  the  bonds,  for  their 
delivery  to  the  donee,  and  simultaneously  ex- 
ecuted and  delivered  to  the  donee  the  writ- 
ing wherein  she  said:  "It  Is  my  wish  that  D. 
S.  Johns<m  have  the  Liberty  Bonds.  •  *  •  " 
Supplementing  these  writings,  the  donor  said 
to  Mrs.  Keougb  that  she  had  given  the  bonds 
to  defendant. 

[10]  As  to  this  last  statement,  coun.seI  for 
defendant  contend  that  such  Is  Mrs.  Keough's 
construction  of  the  donor's  language.  This 
Is  true,  but  the  testimony  waa  not  objected 
to  at  the  trial;  hence  we  think  the  trial 
court  was  Justified  in  considering  it,  partic- 
ularly in  view  of  the  fact  that  the  deceassed 
had  theretofore  bequeathed  the  bonds  to  the 
witness:  and  In  the  conversation  related  by 
Mrs.  Keough  the  donor  informed  Mrs.  Ke- 
ougb that  she  liad  changed  her  mind  and 
given  the  bonds  to  defendant,  requesting  Mrs. 
Keough  to  make  no  trouble  over  them.  It 
Is  not  pointed  out  what  more  the  donor  could 
have  done  to  effectuate  a  perfect  donation 
causa  mortis,  and  we  are  at  a  loss  to  conceive 
what  further  means  could  have  been  resort- 
ed to  to  consummate  that  purpose.  To  oar 
minds,  the  court  was  amply  justified  In  its 
finding  that  there  was  a  gift  causa  mortis. 

[11]  It  is  said  that  the  fact  that  the  instru- 
ments in  writing  set  out  herein  were  not  pre- 
sented to  the  bank  prior  to  the  death  of  Mrs. 
Goldsworthy  defeated  the  attempted  gift. 
We  think  not  The  gift  was  complete  when 
the  Instruments  were  delivered,  snbject  to 
revocation  In  case  of  recovery.  All  of  tbe 
authorities  contemplate  that  in  case  of  a 
symbolical  delivery  the  gift  is  complete,  sub- 
ject to  the  condition  mentioned,  at  tbe  mo- 
ment of  the  gift  and  symbolical  delivery.  To 
hold  otherwise  would  In  effect  nullify  the 
holding  that  a  symbolical  delivery  Is  equlr- 
alent  to  actual  delivery,  and  put  it  In  the 
power  of  designing  and  unscrupulous  persons 
to  defeat  the  Intention  of  the  donor. 

[1 2]  Before  proceeding  further,  we  wish  to 
dispose  of  the  contention  that  the  trial  court 
erred  in  receiving  the  testimony  of  Mrs.  Ke- 
ougb. The  objection  is  based  upon  the  claim 
that  she  was  a  party  to  the  transaction  be- 
tween Mrs.  Goldsworthy  and  the  defendant. 
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and  that  our  statute  precludes  the  giving  of 
evidence  by  a  surviving  party  to  a  transac- 
tion when  the  other  party  is  dead.  Clearly 
the  statute  in  question  has  no-  application  to 
the  situation  before  us.  The  object  of  the 
statute  is  to  prevent  one  Interested  party 
from  giving  testimony  when  the  other  party's 
mouth  is  sealed  by  death.  In  the  first  place, 
Mrs.  Keough  is  not  a  party  to  the  transac- 
tion between  Mrs.  Goldswcrthy  and  the  de- 
fendant, and,  though  she  is  said  to  be  a  bene- 
ficiary ander  a  will  executed  about  the  time 
of  the  transaction  in  question,  so  far  as  ap- 
pears It  would  be  to  her  benefit  to  see  the  de- 
fendant defeated  in  this  action.  •  From  what- 
ever angle  we  view  the  situation,  we  must 
hold  that  there  is  no  Justification  for  the 
objection,  whether  from  that  of  being  a  par- 
ty to  the  transaction  or  that  of  one  who 
would  be  benefited  by  testifying  in  behalf  of 
defendant. 

[13]  We  come  now  to  the  contention  that 
Mrs.  Goldswortby  had  no  Intention  of  mak- 
ing a  gift  It  is  said  that  she  intended  only 
to  make  a  bill  of  sale  of  the  bonds  in  ques- 
tion. This  attitude  is  based  upon  the  lan- 
guage in  the  writing  quoted — that  defendant 
should  have  the  bonds  "in  payment  of  serv- 
ices rendered  me."  We  do  not  think  we 
would  be  Justified,  in  the  circumstances,  in 
sustaining  this  contention.  We  take  it  that, 
while  no  consideration  is  necessary  to  sus- 
tain a  gift  causa  mortis  we  cannot  close  our 
eyes  to  the  fact  that  it  is  inrobable  that  every 
gift  causa  mortis  is  based  upon  some  consid- 
eration. Perhaps  it  would  be  more  accurate 
to  say  that  such  a  gift  is  prompted  because 
of  some  sentimental  i-eason  moving  the  dcmor. 
This  sentiment  may  be  founded  upon  the 
love  and  affection  ot  a  husband  for  a  wife, 
a  father  for  his  ddid,  a  lover  tor  one  whom 
he  had  hoped  to  make  his  bride,  an  appreci- 
ative person  for  acts  of  kindness,  or  in  token 
of  the  high  esteem  entertained' by  the  donor 
for  the  donee — all  honorable  and  worthy  sen- 
timents. Indeed  it  would  be  a  strange  thing 
for  one  in  anticipation  of  the  near  approach 
of  death  to  make  a  gift  without  being  moved 
to  do  so  because  of  some  one  of  the  reasons 
which  we  have  enumerated.  In  the  particu- 
lar instance,  in  view  of  all  the  circumstances, 
we  think  the  trial  cojart  was  Justified  in  tak- 
ing the  view  that  the  words  "in  payment  of 
services  rendered  me"  did  not  import  a  sale, 
any  more  than  would  the  words  "in  token  of 
my  deep  appreciation  of  the  many  kindnesses 
shown  me,"  or  of  the  words  "as  evidence 
of  the  esteem  in  which  he  is  held  because  of 
the  services  rmdered  me."  True  it  is  that 
the  consideration  of  a  sale  may  be  an  exist- 
ing indebtedness,  but  there  Is  nothing  in  ttiis 
case  to  indicate  tltat  there  was  an  existing 
indebtedness,  or  that  the  donor  or  the  donee 
considered  that  any  indebtedness  existed, 
unless  it  be  the  words  which  we  have  quot- 


ed; but  we  must  construe  those  words  In 
connection  with  the  other  words  of  the  writ- 
ing, and  in  the  light  of 'the  other  testimony. 
The  other  words  of  the  writing  do  not  indi- 
cate a  sale,  but  rather  a  gift.  We  can  imag- 
ine that  it  might  be  said  that  they  were  the 
words  of  a  woman  inexperienced  in  such 
matters,  who  knew  nothing  of  the  use  of 
technical  words  of  transfer  of  personal  prop- 
erty. So  might  we  say  of  the  use  of  the 
words  "in  payment  of  services  rendered." 
In  view  of  the  entire  testimony,  we  would 
not  be  Justified  in  overthrowing  the  findings 
of  the  trial  court  to  the  effect  that  the  trans- 
action amounted  to  a  gift  to  defendant,  and 
not  a  sale. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 


SANDERS,  0.  X,  and  DCCKBR,  J,, 
cur. 


con- 


UTAH  HOTEL  CO.  v.  PUBLIC  UTILITIES 

COMMISSION  OF  UTAH  et  al. 

(No.  3723.) 


(Supreme  Court  of  Utah.    Jan.  27.  1922.) 


1.  Courts  «=3»90(3)— Decisions  as  to  KxUmi 
rates  for  puMlo  utility  service  adhered  to 
under  rule  of  stare  ilecisls. 

Decisions  of  this  court  adhered  to  under 
the  rule  of  stare  dedsis,  as  having  determined 
that  in  fixing  rates  for  public  utility  service 
under  the  Public  Utilities  Act  the  Commis- 
sion is  not  controlled  by  antecedent  contracts, 
but  can  disregard  them  if  in  conflict  witli  what 
it  finds  to  be  a  reasonable  rate  under  the  eon- 
ditions  existing  at  the  time  of  the  investigatioa; 
and  that  thereby  there  is  no  impairment  of  ob- 
ligations of  contract  or  deprivation  of  property 
without  due  procesB.i 

2.  Public  Service  Commissions  «=»35— Question 
of  Jurisdiction  of  Commission  not  raised  by 
pleadings  or  argument  reserved. 

On  certiorari  by  one  furnished  service  by 
a  power  company,  under  a  long  time  contract 
at  a  uniform  rate,  to  review  proceedings  of 
the  Public  Utilities  Commission  on  application 
of  said  company  to  increase  its  rates,  the  ques- 
tion of  power  of  the  Commission,  on  placing 
plaintift  on  the  standard  schedule  of  rates,  to 
allow  it  a  credit  on  account  of  what  it  by  vir- 
tue of  the  contract  bad  paid  in  excess  of  that 
paid  by  other  consumers  of  the  same  class, 
not  having  been  raised  by  the  pleadings  or  on 
the  argument,  will  be  reserved. 


^  Salt  Lake  CItr  v.  Utah  Light  A  Traction  Co.,  S2 
Utah,  210,  173  Pac.  BM,  3  A.  L.  R.  716 ;  Union  Port- 
land Cement  Co.  v.  Public  Utilities  Commlaaloa 
ot  Utah,  18>  Pac.  693;  Murrar  City  t.  Utah  Ught 
A  Traction  Co..  191  Pac.  421;  U.  S.  Smelting,  Rat. 
It.  H.  Co.  T.  Utah  Power  A  Light  Co.,  197  Pac.  90t; 
Utah  Copper  Co.  ▼.  Public  Utilities  Commission, 
m  Pac.  627. 
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3.  Public  Service  Commissions  is=3l8  — Should 
make  rate  to  be  paid  definite  and  certain. 
The  Public  Utilities  Commission  in  placing 
a.  pul>lio  utilities  service  customer  on  the 
standard  schedule  of  rates,  notwithstanding  a 
long  time  contract,  should  make  an  express 
finding  as  to  whether  the  service  is  to  be  fur- 
nished at  a  wholesale  price,  or  at  least  malie 
the  rate  to  be  paid  by  such  customer  definite 
and  certain. 

Original  certiorari  by  the  Utah  Hotel  Com- 
pany to  review  an  order  of  the  Public  Util- 
ities Commission  of  Utah  on  application  of 
the  Utah  Power  &  Ligbt  Company  to  in- 
crease rates.  Order  affirmed,  except  as  to  a 
question  reserved,  and  cause  remanded. 

Van  Cott,  Biter  &  Famaworth,  of  Salt 
Lake  City,  for  plaintiff. 

Harvey  Cluff,  Atty.  Gen.,  W.  Hal  Farr, 
Asst.  Atty.  Gen.,  and  John  F.  MacLane  and 
C.  C.  Parsons,  both  of  Salt  Lake  City,  for 
defendants. 

THURMAN,  J.  This  Is  a  proceeding  in 
certiorari,  nnder  the  Public  Utilities  Act 
(Comp.  Laws,  $  4834),  to  review  certain  pro- 
ceedings of  the  detoidant  Commission  in 
the  matter  of  the  application  of  the  de- 
fendant power  company  to  Increase  its  steam 
service  rates. 

The  material  facts  are  that  plaintiff  for 
several  years  last  past  has  beei  engaged  in 
the  hotel  business  in  Salt  Lake  City,  and 
prior  to  April  1,  1916,  was  also  engaged  in 
generating  light  and  heat  for  its  own  use  and 
retailing  the  surplus  to  affiliated  buildings 
and  interests.  During  all  of  said  time  the 
defendant  power  company  was  a  public  serv- 
ice corimratlon  engaged  in  the  business  of 
manufacturing,  vending,  and  distributing  to 
the  public  electricity,  electrical  energy  and 
steam  for  heat,  light,  and  power. 

On  April  1,  1919,  the  plaintiff  and  power 
company  entered  Into  two  written  agree- 
ments, as  parts  of  the  same  transaction,  by 
which  the  plaintiff  agreed  to  sell  to  the  pow- 
er company  its  plant,  equipment,  and  prop- 
erty theretofore  used  in  connection  with  its 
business  of  generating  light  and  heat,  for  a 
consideration  of  $214,300,  payable  in  equal 
annual  installments  covering  a  period  of  15 
years.  It  was  agreed  tliat  the  power  com- 
pany might  anticipate  the  payment  of  any 
installment,  and  also  tbat  the  plaintiff  might 
declare  the  contract  forfeited  on  the  happen- 
ing of  certain  contingencies  enumerated 
therein.  In  the  event  of  forfeiture  the  title 
and  possession  of  the  property  was  to  revert 
to  the  plaintiff. 

In  the  second  agreement  the  power  com- 
pany agreed  to  deliver  to  plaintiff,  for  its 
own  use  and  for  certain  of  its  customers, 
electric  energy  and  steam  heat  for  certain 
purposes  at  "wholesale,"  up  to  a  certain 
amount,  for  the  flat  sum  of  $55,000  per  an- 
num, payable  in  equal  monthly  installments. 


The  two  contracts  covered  the  same  period 
of  time,  were  Interdependent,  and  neither 
would  have  been  executed  without  the  oth- 
er. They  are  hereafter  referred  to  aa  one 
contract.  In  pursuance  thereof  the  power 
company  entered  into  possession  of  the  prop- 
erty, and  both  parties,  except  as  hereinafter 
stated,  have  complied  strictly  with  the  terms 
of  the  agreement 

On  April  6,  1921,  the  power  company,  by 
its  application  filed  with  the  defendant  Com- 
mission, asked  for  an  Increase  of  rates  for  its 
steam-heating  service  in  an  amount  greatly 
in  excess  of  the  contract  rate  agreed  upon 
by  the  parties.  Plaintiff  protested  said  ap- 
plication, and  in  answer  thereto  set  up  and 
relied  upon  said  agreement,  contending  that 
it  was  of  such  a  nature  and  the  consideration 
therefor  was  such  as  to  bring  the  contract 
within  the  terms  of  the  proviso  to  section 
4787,  subd.  3,  Comp.  Laws  Utah  1917,  which 
provides,  among  other  things,  that  nothing 
in  the  act  shall  be  construed  to  prevent  the 
carrying  out  of  contracts  for  public  utility 
s«?rvice  theretofore  made,  "founded  upon  ade- 
quate consideration  and  lawful  when  made." 

After  considering  the  application  of  the 
power  company,  the  protest  and  answer  of 
the  plaintiff  thereto,  and  evidence  and  argu- 
ments In  sumwrt  of  the  respective  conten- 
tions of  the  parties,  the  Commisston  arrived 
at  the  conclusion  that  the  contract  relied  on 
by  plaintiff  was  valid  when  made,  and  was 
supported  by  a  lawful  consideration,  but  that 
the  Commission  was  not  bound  by  the  date 
of  the  contract  in  determining  the  adequacy 
of  the  consideration,  but  might  consider 'the 
question  of  adequacy  as  of  the  date  when 
the  hearing  was  had  in  1921.  Considering 
the  matter  from  that  point  of  view,  the  Com- 
mission concluded  that  the  consideration  wad 
inadequate,  and  for  that  reason  held  that  the 
contfact  was  discriminatory  and  preferen- 
tial. Plaintiff  was  therefore  placed  upon  the 
standard  schedule  for  light,  heat,  and  power, 
but  the  Commission,  after  investigating  the 
value  of  what  it  termed  a  special  considera- 
tion paid  by  the  plaintiff  in  excess  of  that 
paid  by  the  public  generally,  allowed  plain- 
tiff an  annual  credit  throughout  the  life  of 
the  contract  in  the  sum  of  $5,683.41. 

In  the  foregoing  brief  statement  of  the 
facts  we  have  omitted  as  immaterial  many 
details;  our  purpose  being  to  simplify  the 
questions  to  be  determined  by  the  court 
Plaintiff  applied  for  a  rehearing  before  the 
Commission,  and  the  application  was  denied. 
As  stated  in  the  beginning,  the  case  is  before 
us  on  a  writ  of  review. 

Plaintiff's  principal  contention  is  Uiat  the 
contract  between  it  and  the  defendant  com- 
pany, entered  into  April  1,  1918,  whereby  de- 
fendant agreed  to  supply  plaintiff  with  elec- 
trical energy  and  steam  heat  during  the  life 
of  the  contract  for  a  flat  sum  per  annum,  was 
founded  upon  an  adequate  consideration  and 
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lawful  when  made;  that  the  rate  fixed  by 
the  Cominlssion  for  steam  heat  serylce  and 
which  the  plaintiff  is  now  required  to  pay  is 
more  than  double  the  rate  agreed  upon  by 
plaintiff  and  defendant,  and  that  any  Inter- 
pretation of  the  statute  which  undertakes  to 
justify  such  increase  renders  the  statute  ob- 
noxious to  both  the  federal  and  state  Con- 
stitutions, in  that  it  impairs  the  obligations 
of  a  contract  and  deprives  plaintiff  of  its 
property  without  due  process  of  law. 

The  defendant  power  company's  reply  to 
this  contention  is  best  stated  in  its  brief 
Hied  In  the  case: 

"There  is  no  question  that  the  contracts  be- 
tween the  Utah  Hotel  Company  and  the  Utah 
Power  &  Light  Company  were  valid  when  made, 
and  were  based  upon  an  adequate  consideration 
■8  that  term  is  defined  and  established  by  le- 
gal decisions  extending  from  time  immemorial 
to  the  present  date,  but  these  decisions  were 
applied  to  contracts  between  individuals  in 
which  the  state  or  society  had  no  concern.  The 
basis  of  the  Pnblic  Utilities  Act  is  the  regula- 
tion of  utility  service,  in  the  interest  of  society 
as  a  whole,  and  is  entirely  in  derogation  of 
purely  private  rights,  secured  by  contract  or 
otherwise,  of  individual  members  of  society 
whenever  such  rights  are  in  conflict  with  the 
major  public  interest  It  is  in  the  light  of  this 
controlling  purpose  of  the  law  that  all  of  its 
provisions  are  to  be  construed,  and  when  it 
exempts,  or  rather  permits  the  Commission  to 
exempt,  from  the  application  of  the  standard 
rule  of  uniformity  of  rates  and  service,  in  ac- 
cordance with  regularly  filed  and  published 
schedules,  'contracts  heretofore  made  based 
upon  adequate  consideration  and  valid  when 
made,'  the  application  of  such  exemption  is  to 
be  construed  in  the  light  of  the  interest  of  the 
pnblic  in  securing  service,  and  not  in  the  light 
of  private  interests  of  either  of  the  contract- 
ing parties." 

In  the  same  connection  defendant  contends 
that  the  question  before  the  court  was  au- 
thoritatively settled  by  the  decision  of  this 
court  in  U.  S.  Smelting,  Ref.  &  M.  Co.  v. 
Utah  Power  &  Light  Co.,  197  Pac.  902.  The 
decision  in  that  case  has  acquired  a  unique 
distinction  in  the  case  at  bar,  In  that  both 
partes  quote  excerpts  from  it  and  profess  to 
rely  on  the  doctrine  therein  enunciated  in 
rapport  of  their  respective  contentions.  The 
plaintiff  in  the  instant  case  was  also  one 
of  the  plaihtiffs  in  the  case  referred  to,  and 
defendant  power  company  now  makes  the 
point  that  the  questions  involved  in  the  pres- 
ent case  are  res  adjudicata.  Whatever  merit 
there  may  be  in  this  contention,  in  view  of 
the  fact  that  the  Commission  expressly  re- 
served the  plaintiff's  case  for  further  con- 
sideration, we  are  not  inclined  to  enter  up- 
on a  close  investigation  to. determine  whether 
or  not  the  particul^  questions  Involved  were 
either  expressly  or  impliedly  reserved.  It  is 
of  far  more  consequence  to  the  parties  liti- 
gant and  to  the  people  of  the  common- 
wealth that  the  principal  question  presented 
^ere  he  determined  on  its  merits,  especially 
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if  It  be  found,  as  contended  by  defendant, 
that  the  rule  of  stare  decisis  applies.  If  the 
questions  involved  have  been  heretofore  ad- 
judicated and  determined  by  decisions  of  this 
court,  such  decision  should  be  loyally  ad- 
hered to,  or  for  cogent  reasons  be  overruled 
and  a  different  rule  announced  for  cases  of 
this  kind.  The  paramount  question  therefore 
is.  Are  the  issues  involved  in  the  case  at  Inr 
authoritatively  settled  by  former  decisions  of 
this  court?  The  cases  referred  to  are  as  fol- 
lows: Salt  Lake  City  y.  Utah  Light  &  Trac^ 
Uon  Co.,  52  Utah,  210,  173  Pac.  556,  3  A. 
L.  R.  715;  Union  Portland  Cement  Co.  v. 
Public  Utilities  Commission  of  Utah,  189  Pac. 
593;  Murray  City  v.  Utah  Light  &  Traction 
Co.,  191  Pac.  421;  U.  S.  Smelting,  Ref.  &  M. 
Co.  V.  Utah  Power  &  Light  Co.,  supra,  and 
Utah  Copper  Co.  v.  Public  UtUities  Com- 
mission, 203  Pac.  627. 

These  cases  were  decided  in  the  order 
above  named.  The  last  case  cited  has  just 
been  forwarded  to  the  publisher.  It  will  not 
be  necessary  to  review  any  of  the  cases  at 
great  length  except  the  Smelting  Company 
Case,  relied  on  for  certain  purposes  by  buth 
plaintiff  and  defendant  A  brief  reference 
to  the  other  cases  will  be  sufficient 

In  Salt  Lake  City  v.  Utah  Light  &  Trac- 
tion Co.,  supra,  the  defendant  owning  and 
operating  a  street  railway  system  in  Salt 
Lake  City  and  vicinity  applied  to  the  Public 
Utilities  Commission  for  an  increase  of  fares 
for  transportation  on  its  railway  system  for 
the  alleged  purpose  of  meeting  the  Increased 
costs  and  expenses  of  operating  its  railway. 
A  hearing  was  had  before  the  Commission, 
and  evidence  was  taken  both  for  and  against 
the  application.  The  Commission  granted 
the  application  in  part,  and  authorized  the 
defendant  to  raise  its  fares  in  certain  par- 
ticulars. The  case  came  before  this  court  on 
a  writ  of  review  under  the  Public  Utilities 
Act  which  provides  for  that  form  of  pro- 
cedure. The  principal  question  involved  was 
the  power  of  the  Commission  to  set  aside  and 
annul  certain  contracts  between  plaintiffs 
and  defendant  in  the  form  of  franchise  ordi- 
nances. The  holding  of  the  court  is  clearly 
reflected  In  the  first  paragraph  of  the  sylla- 
bus: 

"Since  Const  art.  12,  $  8,  providing  no  law 
shall  grant  the  right  to  operate  a  street  rail- 
way within  any  city  without  its  consent,  does 
not  In  express  terms,  delegate  the  power  to  fix 
rates,  a  franchise  ordinance,  made  pursuant 
thereto,  fixing  passenger  rates,  and  accepted 
by  a  street  railway  company,  although  it  con- 
stitutes a  binding  contract  between  the  parties, 
is  subject  to  the  rate-making  power  of  the 
state." 

In  Union  Portland  Cement  Go.  v.  Public 
Utilities  Commission,  supra,  plaintiff  applied 
to  this  court  for  a  writ  of  prohibition  re- 
straining the  defendant  Commission  from  as- 
suming to  exercise  Jurisdiction  to  pass  upon 
the  reasonableness  or  unreasonableness  o£ 
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certain  contracts  fixing  r^tes  for  public  ntil- 
Ity  service,  whicli  contracts  were  entered  "in- 
to before  the  passage  of  the  Public  Utilities 
Act.  The  question  presented  was  not  deter- 
mined by  the  court,  -for  the  reason  that  the 
act  provided  a  plain,  speedy,  and  adequate 
remedy  by  writ  of  review.  The  position  of 
the  court  on  the  merits  of  the  case,  however, 
was  clearly  foreshadowed  In  the  opinion  as 
published  in  the  Pacific  Reporter  at  pages 
505,  686,  citing  a  recent  decision  of  the  Su- 
preme Court  of  the  United  States  in  line 
with  defendant's  contention  in  the  Instant 
case. 

In  Murray  City  v.  Utah  tdght  &  Traction 
Co.,  191  Pac.  421,  one  question  involved  was 
the  right  of  defendant  railway  company  to 
'  increase  its  fares  In  disregard  of  a  ccmtract 
evidenced  by  a  franchise  ordinance.  The 
opinion,  as  far  as  that  feature  of  the  case 
iH  concerned,  is  sufficiently  reflected  in  the 
first  headnote  of  the  syllabus: 

"Power  to  fix  fare  to  be  received  by  a  street 
railway  or  its  proprietary  companies  having 
been  retained  by  the  state  by  the  Public  Utili- 
ties  Act,  such  power  can  be  exercised  by  it 
whenever  the  necessity  requires,  despite  ordi- 
nance of  city  granting  railway  right  to  operate 
over  a  street;  snch  action  not  impairing  obli- 
gation of  a  contract" 

The  U.  S.  Smelting,  Ref.  &  M.  Co.  Case, 
heretofore  cited,  is  undoubtedly  the  nearest 
approach  to  a  case  in  point  of  any  case  thus 
far  decided  by  the  court  As  before  stated, 
In  Its  different  aspects,  it  is  relied  on  by  both 
plaintiff  and  defendants,  and  especially  by 
defendants,  who  regard  the  case  as  conclu- 
sive of  the  question  before  the  court  Its 
importance,  therefore,  demands  a  more  ex- 
tended review.  That  case,  like  the  case  at 
bar,  came  before  this  court  on  a  writ  of  re- 
view, as  provided  in  the  Public  Utilities 
Act  Several  parties,  including  the  plaintiff 
In  the  case  at  bar,  filed  separate  applications 
for  the  writ,  but  by  stipulation  the  cases 
were  heard  together  and  submitted  at  the 
same  time.  Each  of  the  parties  plaintiff  rep- 
resented to  the  court  that  It  had  entered  Into 
a  special  contract  with  the  defendant  power 
company  for  public  utility  service  rates  be- 
fore the  enactment  of  the  Public  Utilities 
Act,  and  that  the  Commission  had  assumed 
Jurisdiction  to  increase  said  contract  rates 
in  violation  of  the  federal  and  state  Con- 
stitutions against  impairing  the  obligation  of 
contracts  and  depriving  persons  of  property 
without  due  process  of  law.  The  case  was 
ably  argued  by  many  of  the  most  eminent 
lawyers  of  the  state,  and  comprehensive 
briefs  were  filed  covering  practically  every 
phase  of  the  questions  involved.  The  identi- 
cal question  presented  in  the  present  case 
was  the  principal  question  before  the  court 
in  the  case  now  under  review.  The  principal 
and  only  substantial  grievance  complained  of 
by  all  the  itarties  plaintiff  was  that  the  or- 
der of  tlie  Commission  Increasing  rates  for 


service  above  the  rates  agreed  upon  In  their 
contracts  with  the  power  company  was  In 
disregard  of  their  constitutional  rights. 
Each  of  the  plaintiffs  claimed  that  its  par- 
ticular contract  was  excepted  from  the  op- 
eration of  the  PubUc  UtUlties  Act  by  the 
proviso  to  section  4787,  subd.  3,  heretofore 
referred  to,  which  provide!^,  inter  alia,  that 
nothing  in  the  act  shall  be  construed  "to  pre- 
vent the  carrying  out  of  contracts  for 
•  *  •  public  utility  service  heretofore 
made  founded  upon  adequate  consideration 
and  lawful  when  made." 

The  Commission  having  fonnd  that  the  con- 
tract relied  on  was  not  founded  upon  an  ade- 
quate consideration,  in  view  of  the  object 
and  purpose  contemplated  by  the  Utilities 
Act,  the  phrase  "founded  upon  adequate  ocni- 
sideration  and  lawful  when  made"  became 
the  rallying  point  around  which  the  forensic 
battle  waged.  The  plaintiffs  all  contended, 
in  effect  that  the  term  "adequate  consider- 
ation" meant  such  a  consideration  as  would 
uphold  a  contract  in  e<;[uity  if  the  contract 
were  assailed  for  want  of  conaideratlwL, 
This  court,  however,  in  an-  elaborate  and 
well-considered  opinion,  held,  in  substance, 
that  an  adequate  consideration  imder  the 
Utilities  Act  meant  "snch  a  consideration  as 
when  added  to  or  considered  In  connection 
with  the  reduced  rate  agreed  upon  will  make 
such  rate  nonpreferential  and  nondiscrimina- 
tory." It  is  not  necessary  In  this  opinion 
that  any  attempt  should  be  made  to  furth^ 
explain  or  define  the  meaning  of  the  term 
"adequate  consideration"  as  used  in  the  act 
Its  meaning  a's  determined  in  the  case  under 
review  la  not  challenged  by  plaintiff  In  this 
proceeding. 

After  some  further  elaboration  of  the  term 
"adequate  consideration"  and  illustrating  its 
meaning  by  pertinent  examples,  the  court 
proceeds  to  a  consideration  of  the  constitu- 
tional questions  Involved.  After  referring  to 
the  constitutional  provision  invoked  by  plain- 
tiff, to  wit  article  1,  {  18,  of  the  Utah  Con- 
stitution and  article  1,  t  10.  of  the  federal 
Constitution,  the  court  at  page  907  of  the 
Padflc  Reporter  above  referred  to  says: 

"It  has  been  held  repeatedly,  both  by  the 
Supreme  Court  of  the  United  States  and  the 
courts  of  last  resort  of  many  of  the  states, 
including  this  court  that  the  regulation  of 
rates  for  public  utilities  is  a  governmental  func- 
tion coming  directly  within  the  police  power  of 
the  state,  and  that  for  that  reason  the  estab- 
lishing or  modifying  of  rates,  although  contrac- 
tual, does  not  violate  the  constitutional  provi- 
sion aforesaid.  Among  the  numerous  cases 
that  could  be  dted  in  support  of  the  foregoing 
proposition  we  shall  refer  only  to  the  fol- 
lowing.   •    •    •" 

The  cases  are  numerous,  and  need  not  be 
cited  in  this  opinion.  After  citing  the  cases 
the  court  then  proceeds  to  dispose  of  the 
identical  question  presented  here: 
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"It  la,  however,  insisted  that  the  foregoing 
cases  are  not  controlling  here  for  the  rea- 
son that  in  those  cases  the  contracts  in  qaes- 
tion  were  entered  into  after  the  utilities  law 
was  passed,  or  that  the  cases  emanated  from 
•tates  where  there  were  constitutional  provi- 
sions authorizing  the  regnlation  of  rates,  while 
in  the  instant  case  the  contract  in  question 
was  entered  into  long  before  the  act  was  pass- 
ed. It  is  therefore  argued  that  in  view  that 
there  was  neither  a  statutory  regulation  law 
nor  a  constitntiinal  provision  authorizing  such 
regulation  in  force  at  the  time  the  contract 
was  entered  into,  it  was  lawful  when  made,  and 
in  view  of  that  the  obligations  thereby  assumed 
cannot  be  changed  without  impairing  its  obliga- 
tions. While  it  is  true  that  the  contract  in 
question  was  entered  into  before  the  act  was 
passed,  and  equally  true  that  in  this  state 
there  is  no  constitutional  provision  expressly 
authorizing  the  Legislature  to  regulate  rates 
for  a  service  such  as  is  rendered  by  the  power 
company,  yet  it  is  beyond  controversy  that  the 
right  to  regulate  the  rates  of  public  utilities 
always  existed  potentially,  and  that  the  right 
could  be  exercised  at  any  time  the  state, 
through  its  agency,  the  Legislature,  deemed  it 
wjae  and  proper  «o  to  do.  Where  the  right 
to  exercise  the  police  power  exists  we  can  con- 
ceive of  no  valid  reason  why  the  state  may  not 
exerdse  the  right  at  any  time,  and  that  every 
contract  concerning  rates  for  public  utility 
service  must  conclusively  be  presumed  to  have 
been  entered  into  in  view  of  and  subject  to  that 
right.  If  that  were  not  SO,  then  a  public  utility 
could  enter  into  a  long  term  contract,  say  for 
fifty  yeara  or  longer,  in  which  it  was  given  a 
preferential  or  discriminatory  rate,  and  it  there- 
by  not  only  could  prevent  any  other  similar  ntO- 
ity  to  successfully  compete  with  it,  but  it  could 
■uccessfnlly  defy  the  sovereign  state  itself. 
Snch,  happily,  is  not  the  law." 

The  court  then  refers  to  C,  R.  I.  &  P.  Ry. 
Co.  V.  Taylor,  79  Old.  142,  192  Pac.  349,  one 
of  the  cases  before  dted,  and  qnotes  there- 
from pertinent  excerpts,  one  of  which  we 
here  reproduce: 

"Aa  neither  the  state  nor  the  municipality 
can  surrender  by  contract  the  governmental 
power  to  guard  the  safety,  morals,  health,  and 
good  order  of  society,  a  contract  purporting  to 
do  so  is  void  ab  initio,  and,  being  void,  it  is 
impossible  to  speak  of  laws  in  conflict  with 
its  terms  as  impairing  the  obligations  of  a  con- 
tract." 

The  court  also  refers  to  Producers'  Trans- 
portation Co.  V.  R.  R.  Comm.,  251  U.  S.  228, 
40  Sup.  Ct  131,  64  L.  Ed.  239,  and  quotes 
from  tbe  opinion  as  follows: 

"That  some  of  the  contracts  before  mention- 
ed were  entered  into  before  the  statute  was 
adopted  or  the  order  made  is  not  material.  A 
common  carrier  cannot  by  making  contracts  for 
fnture  transportation  or  by  mortgaging  its 
property  or  pledging  its  income,  prevent  or 
postpone  the  exertion  by  the  state  of  the  pow- 
er to  regulate  the  carrier's  rates  and  practices." 

In  connection  with  the  excerpt  last  quoted, 
which  relates  to  transportation  service,  the 
opinion  of  this  court  continues: 


"The  right  and  duty  of  the  state  to  regnlata 
the  rates  of  public  utilities  in  the  public  in- 
terest is  as  much  an  attribute  of  sovereignty 
or 'of  government  as  are  the  things  enumerated 
In  the  excerpt  above  quoted  from  Chicago,  R. 
I.  &  P.  By.  Co.  V.  Taylor,  supra,  and  hence 
comes  sqnarely  within  the  principle  there 
stated." 

Reference  Is  made  to  many  other  cases,  all 
to  the  same  effect  The  opinion  concludes  by 
affirming  the  order  of  the  Commisslcm. 

The  writer  is  convinced  that  enough  has 
been  said  to  illustrate  the  views  of  this  court 
in  respect  to  the  question  presented  for  our 
consideration.  There  is  one  case,  however, 
which  has  not  been  reviewed.  The  case  ot 
Utah  Cowier  Co.  v.  Public  Utilities  Commis- 
sion, supra,  is  the  very  last  expression  of  the 
court.  The  opinion,  which  was  mailed  to  the 
publisher  during  the  precent  month,  January, 
1922,  contains  the  following  paragraph  per- 
tinent to  the  question  now  under  review: 

"As  to  the  inrisdietion  and  powers  of  the 
Commission  generally  to  regulate*  the  pubUc 
utilities  of  the  state,  and  fix  the  rates  to  be 
charged  the  public  in  accordance  with  our  Util- 
ities Act,  regardless  of  contractual  relations, 
we  need  not  here  comment.  These  questions 
have  already  been  considered  and  determined 
by  this  court,  as  we  think,  in  accordance  with 
the  legislative  intent  and  the  mandate  of  oar 
State  Constitution"— citing  the  Utah  cases. 

[1]  Whatever  may  be  said  concerning  the 
nferits  of  these  decisions  as  correct  exposi- 
tions of  the  law,  there  is  no  escape  from  the 
conclusion  that  they  determine  the  constitu- 
tional question  presented  here,  and  are  there- 
fore stare  decisis.  They  hold  without  qualifi- 
cation or  evasion  that  in  the  fixing  of  rates 
for  public  utility  service  under  the  Utah 
Public  Utilities  Act  the  Commission  Is  not 
limited  or  controlled  by  the  provisions  of  an- 
tecedent contracts,  but  la  at  liberty  to  disre- 
gard such  contracts  altogether  if  they  come 
in  conflict  with  what  the  Commission  finds 
to  be  a  reasonable  rate  under  the  conditions 
existing  at  the  time  of  making  the  investiga- 
tion. The  doctrine  proceeds  upon  the  as- 
sumption that  the  making  of  public  utUlty 
rates  is  a  governmental  function  within  the 
police  power  of  the  state,  and  that  those  mat- 
ters whldi  pertain  Co  the  peace,  good  order, 
and  general  welfare  of  society  cannot  be 
made  tbe  subject  of  binding  contract  as 
against  the  state.  It  is  Inconceivable  that  the 
people  of  ^tber  the  nation  or  the  state  In 
framing  their  Constitutions  contemplated 
that  the  hands  of  the  government  could  be 
tied  by  means  of  private  contracts  in  matters 
pertaining  to  the  general  welfare  of  those  for 
whom  such  governments  were  established.  To 
so  Interpret  the  Constitutlcm,  either  state  or 
federal,  would  be  in  effect  to  deprive  such 
governments  of  their  sovereign  power  and 
subject  them  to  the  control  of  private  parties, 
in  which  case  the  general  welfare  of  the  peo- 
ple would  become  subservient  to  the  Interests 
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of  those  who  believe  it  rigbt  to  exploit  the 
sovereign  powers  of  the  state  for  the  gratlfl- 
cation  of  private  greed. 

These  observations  are  entirely  lioperson- 
aL  There  is  nothing  in  the  record  in  this 
case  Impeaching  the  good  faith  of  plaintiff, 
notwithstanding  our  cqplnion  that  its  consti- 
tutional rights  have  not  been  infringed  in  the 
matter  complained  of. 

Plaintiff  calls  the  attention  of  the  court  to 
the  following  cases  from  other  jurisdictions: 
City  of  Superior  v.  Douglas  Co.  Tel.  Co.,  141 
Wis.  363,  122  N.  W.  1023 ;  Gas  Co.  v.  City  of 
Adrian,  209  Mich.  52,  176  N.  W.  690, 10  A.  L. 
R.  1328;  City  of  Moorhead  v.  Union  Light, 
Heat,  &  Power  Co.  (D.  C.)  255  Fed.  920. 
These  cases  lend  considerable  support  to 
plaintiff's  contention  that  contracts  in  cases 
of  this  kind  as  well  as  in  other  cases  should 
be  construed  as  of  the  time  they  were  en- 
tered into  rather  than  of  a  subsequent  date. 
It  would  be  a  useless  consumption  of  time 
and  space  tfi  give  these  cases  an  extended  re- 
view. They  are  not  only  in  direct  conflict 
with  the  decisions  of  this  court  to  which  we 
have  called  attention,  but  to  recent  decisions 
of  the  Supreme  Court  of  the  United  States  In 
which  the  identical  question  presented  here 
was  adjudicated  and  determined.  Union 
Dry  goods  Co.  v.  Georgia  Pub.  Ser.  Corp.,  248 
U.  S.  372,  39  Sup.  Ct.  117,  68  L.  Ed.  309,  9  A. 
L.  R.  1420;  Kansas  City  B.  &  N.  Co.  v.  Kan- 
sas City  L.  &  P.  Co.,  275  Mo.  529,  204  S.  W. 
1074,  afflrmfed  252  U.  S.  571,  40  Sup.  Ct.  892, 
64  L.  Ed.  721. 

It  follows  from  what  has  been  said  In  the 
preceding  pages  that  the  order  of  the  Com- 
mission authorizing  the  power  company  to 
Increase  Its  rates  In  the  instant  case  should 
be  affirmed. 

[2]  In  connection  with  the  order  Increas- 
ing the  rate,  it  will  be  remembered  that  the 
Commission  also  ordered  the  power  company 
to  allow  the  plaintiff  an  annual  credit  dur- 
ing the  life  of  the  contract  between  the  par- 
ties in  the  sum  of  $5,083.41,  on  acccount  of 
what  plaintiff,  by  virtue  of  said  contract, 
had  paid  more  than  other  consumers  of  the 
sam'e  class.  As  to  whether  or  not  the  Com- 
mission had  jurisdiction  to  determine  the 
amount  of  the  excess  paid  by  the  plaintiff 
and  direct  It  to  be  applied  as  a  credit  on 
plaintiff's  account  with  the  power  company 
we  deem  It  prudent  to  withhold  our  opinion. 
The  question  of  jurisdiction  was  not  raised 
by  plaintiff  either  In  the  pleadings  or  the  ar- 
gument, and  for  that  reason  we  do  not  feel 
authorized  to  discuss  the  matter  at  length. 
The  power  of  the  Commission  to  fix  and 
establish  rates  and  In  ccmnection  therewith 
to  determine  all  questions  of  fact  is  thr- 
oughly settled  by  previous  decisions  of  tlie 
court.  Whether  the  CommlBsion  also  has 
power  to  determine  the  amount  a  party  has 
been  damaged  where  the  Commission  hi  the 


rightful  exercise  of  Its  jurisdiction  In  fixing 
rates  finds  It  necessary  to  supersede  the  pro- 
vision of  an  existing  contract,  presents  an- 
other and  different  question.  In  any  event 
it  Is  better  that  the  question  be  reserved  in 
the  present  case  than  that  an  unqualified  orr 
der  be  made  affirming  the  order  of  the  Com- 
missi cm. 

[3]  But  one  question  remains.  Plaintiff  com- 
plains that  the  Commission  did  not  expressly 
find  whether  or  not  plaintiff  is  to  be  supplied 
with  service  at  "wholesale,"  as  provided  la 
the  contract,  and  that  the  finding  as  to  the 
rate  to  be  paid  by  plaintiff  Is  uncertain  and 
Indefinite.  After  a  careful  examination  of 
the  findings  both  in  the  original  report  and 
upon  rehearing  before  the  Commission,  we 
are  forced  to  conclude  that  plalnturs  objec- 
tion and  criticism  In  this  regard  Is  well 
founded.  This  may  be  a  matter  of  some  im- 
portance to  the  plaintiff,  and  we  know  of  no 
reason  why  the  CommisaioD  should  not  make 
an  express  finding  as  to  whether  or  not  the 
service  should  be  furnished  at  whoIesalA 
price  or  at  least  make  the  rate  to  be  paid  by 
plaintiff  definite  and  certain. 

It  Is  therefore  ordered  that  the  order  of 
the  Commission,  except  as  to  the  question  re- 
served, be  affirmed,  and  that  the  cause  be  re- 
manded to  the  Commission  for  further  find- 
ings in  accordance  with  the  ytews  expressed 
In  the  opinion. 

CORFMAN,  C.  X,  and  WBBBR,  GIDEON, 
and  FBICK,  JJ.,  concur. 


THOMPSON  V.  REYNOLDS  et  al. 
(No.  3712.) 

(Supreme  Court  of  Utah.     Feb.  1,  1922.) 

1.  Appeal  and  error  «=>624— Appeal  perfeeted 
In  time  by  flling  record  within  extended  period 
for  bill  of  exoeptlono. 

Under  Comp.  Laws  1917,  i  6992,  providing 
that  the  judgment  roll  and  bill  of  exceptions 
shall  constitute  the  record  on  appeal,  and  Sec- 
tion 7009,  providing  for  dismissal  of  the  ap- 
peal if  the  appellant  does  not  file  such  papers 
in  the  Supreme  Court  within  30  days  after  per- 
fecting an  appeal,  and  Supreme  Court  rules- 2 
and  3  to  the  same  effect,  an  appeal  could  not  be 
perfected  without  a  bill  of  exceptions,  and  will 
not  be  dismissed  where  the  judgment  roll  and 
bill  of  exceptions  were  filed  in  the  Supreme 
Court  within  the  time  allowed  for  preparing  tKe 
bill  of  exceptions  as  extended  by  proper  orders 
of  the  trial  court. 

2.  Time  <8=>I5  —  Extension  "to"  stated  date 
permitted  further  extension  on  that  date. 

In  an  order  extending  the  time  for  filitag 
a  bill  of  exceptions  to  a  stated  date,  the  word 
"to"  Is  not  a  word  of  exdusion,  but  of  in- 
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elusion,  lo  that  kn  order  entered  on  the  stated 
date,  grrantbig  a  farther  extension,  was  ralid.! 
[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  To.] 

3.  Appeal  and  error  «=>  1 099 (6)— Remand  with 
leave  to  amMd  Is  oondnslve  as  the  right  to 
amend. 

Where  a  Judgment  quieting  title  In  plaintiff 
had  been  reversed  on  a  former  appeal  because 
the  pleadings  did  not  authorize  such  relief,  and 
the  cause  remanded,  with  directions  to  permit 
amendments  to  the  pleadings  so  as  to  presedt 
the  equitable  rights  of  the  parties  to  the  relief 
desired,  the  order  permitting  the  amendment 
became  the  law  of  the  case,  and  such  amend- 
ments cannot  be  attacked  on  a  sabsequent  ap- 
peal on  the  ground  they  stated  a  new  cause  of 
action. 

4.  Homestead  ^s»l  15(3)— Deserted  wife  can 
retain  possession  against  claimant  under  hus- 
band's mortgage. 

Under  Comp.  Laws  1917,  i  2992,  forbidding 
one  spouse  to  remove  the  other  from  the  home- 
stead without  consent,  and  sections  2898-2900, 
2905,  2906,  providing  for  the  homestead  as 
directed  by  Const,  art.  22,  §  1,  a  wife  who  had 
been  deserted  by  her  husband,  but  who  re- 
mained in  possession  of  the  homestead,  cannot 
be  dispossessed  by  the  purchaser  at  foredosnre 
of  a  mortgage  given  by  the  husband,  where  the 
wife  did  not  Join  in  the  mortgage,  and  was  not 
a  party  to  the  foreclosure  proceedings. 

5.  Homestead  ^=3l  15(3)— Wife  In  possession 
held  to  have  been  deserted  by  husband. 

A  wife  who  came  to  this  country  to  join 
her  husband  and  lived  with  him  until  she  learn- 
ed he  had  procured  a  divorce  from  her,  where- 
upon she  instituted  and  successfully  maintained 
an  action  to  set  aside  the  divorce  for  fraud,  and 
then  immediately  returned  to  their  former  liome 
and  remained  there  when  the  hus1)and  left  the 
dty  and  failed  to  provide  any  other  home  for 
her,  was  a  deserted  wife  under  the  Homestead 
Act,  and  entitled  to  retain  possession  as  against 
claimants  under  a  mortEajfe  executed  by  her 
husband  alone,  unless  such  claimants  furnished 
her  with  another  home. 

6.  Homestead  ®=>l  15(2)— Husband's  mortgage 
Is  valid  against  his  Interest  only. 

Where  the  husband  and  wife  are  occupying 
property  standing  in  the  name  of  the  husband 
as  their  home  without  a  declaration  of  home- 
stead, a  mortgage  executed  by  the  husband 
alone  to  a  mortgagee,  who  knows  the  facts,  is 
binding  as  to  the  interest  of  the  husband  in 
the  homestead,  but  not  as  to  the  wife's  inter- 
est.* 

7.  Homestead  «s>2 1— Deserted  wife  Is  the  head 
^  of  the  family. 

A  wife  who  has  been  deserted  by  her  hus- 
band, but  who  remains  in  the  homestead,  title 
to  which  stood  in  the  name  of  her  husband,  is 
the  head  of  a  family  within  the  Homestead  Act. 


*  Jeremy  Fuel  Co.  v.  Denver  ft  R.  O.  R.  Co.,  203 
Pec.  ta. 
.  'Nlelson  V.  Peterson,  30  Utah,  391,  $6  Pac.  42»; 
Lomber  Co.  v.  Vance,  32  Utab,  74,  88  Pac.  tSt,  I2S 
Am.  St.  Rep.  828 ;  Daniel*  v.  Smith.  SI  Utah,  144,  169 
Pac.  287. 


8.  Partition  <8=s>87— WIfa  entttled  on  partition 
to  lien  for  taxes  paid  on  excess  valu*. 

Where  a  wife  had  remained  in  possession  of 
homestead  property,  which  exceeded  the  valua- 
tion allowed  as  homestead,  and  which  could  be 
partitioned,  after  sale  on  foreclosure  of  a  mort- 
gage executed  by  her  husband  ^one,  and  paid 
all  the  taxes  assessed  against  the  property, 
she  is  entitled,  on  partition  of  the  property,  to 
a  lien  on  the  portion  in  excess  of  her  homestead 
for  its  proportionate  part  of  the  taxes  paid. 

Appeal  froni  District  Court,  Salt  Lake 
County;  E;x>hraim  Hanson,  Judge. 

Action  by  Matthew  McB.  Thompson  against 
Charles  Reynolds  and  Mary  AtldnBon.  Judg- 
ment quieting  title  in  plaintiff  subject  to  a 
contingent  interest  in  one-third  thereof  in 
the  defendant  Atkinson  in  the  event  she  sur- 
vives her  husband,  and  the  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

C.  B.  Norton,  of  Salt  Lake  City,  for  appel- 
lants. 

Marks  &  Jenson  and  Hurd  ft  Hnrd,  both 
of  Salt  Lake  City,  for  respondent 

CORFB1A.N,  C.  J.  This  is  a  long-contitraed 
controversy.  It  had  its  origin  in  an  action  of 
unlawful  detainer  begun  by  the  plaintiff 
March  7,  1914,  in  the  Justice  court  of  the 
third  precinct  of  Salt  Lake  county  against 
the  defendant  Charles  Reynolds  alone.  The 
defendant  Charles  Reynolds '  appeared  and 
answered  the  complaint  by  denying  plaintiff's 
ownership  of  the  premises  involved  and  oth- 
er allegations  of  the  complaint  as  well,  and 
for  an  afBrmatlve  defense  alleged,  among 
other  things,  ownership  and  possession  of  the 
premises  in  one  Mary  Atkinson,  and  also  by 
reason  of  the  title  to  real  property  being  In- 
volved challenged  the  Jurisdiction  of  the 
Justice  court  to  try  the  case.  Subsequently 
Mary  Atkinson  filed  a  "petition  in  interven- 
tion," asking  ttiat  she  be  made  a  party  de- 
fendant to  the  action.  Thereupon  the  cause 
was,  certified  to  the  district  court  of  Salt 
Lake,  county,  where  a  trial  was  bad  upon  the 
original  complaint  and  the  answer  of  defend- 
ant Reynolds  without  pleadings  on  the  part 
of  Mary  Atkinson,  the  trial  court  permitting 
her,  however,  upon  consent  of  counsel,  to 
present  her  claims,  both  legal  and  equitable, 
upon  the  answer  of  the  defendant  Reynolds. 
The  district  court,  upon  the  first  trial  of  the 
case,  rendered  a  Judgment  and  decree  quiet- 
ing title  in  the  {^intiff.  An  appeal  was 
then  taken  to  this  court,  and,  after  a  review 
of  the  record,  in  a  majority  opinion  (53  Utah, 
43T,  174  Pac.  164),  it  was  decided,  without 
passing  upon  the  merits,  that  neither  the 
evidence  nor  the  aforesaid  pleadings  in  un- 
lawful detainer  supitorted  the  Judgment  and 
decree  quieting  title.  It  was  therefore  or- 
dered that  said  Judgment  and  decree  be  re- 
versed, and  that  the  cause  be  remanded,  wltb 
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directions  to  the  dlatrict  court  to  permit  tbe 
respective  parties  to  amend  and  recast  their 
pleadings,  and,  wben  so  done^  to  again  try 
the  case.  The  order  of  this  court  was  com- 
plied with,  and  the  case  tried  for  the  sec- 
ond time  npon  the  pleadings  as  amended.  In 
this  Instance  plaintiff  has,  in  his  amended 
cconplalnt,  set  forth  the  tisnal  allegations  of 
ownership,  right  of  possession,  etc.,  that  are 
made  in  actions  to  quiet  title  to  real  proi>- 
«rty.  An  answer  for  the  defendant  Mary 
Atkinson  was  also  prepared  and  filed,  which 
denies  both  the  plaintiff's  ownership  and  his 
right  to  possession  of  the  premises,  and 
pleads  affirmatively  ownership,  possession, 
and  right  of  possession  in  herself.  She  also 
pleads  as  special  defenses  to  and  as  coun- 
terclaims against  the  plaintiffs  action  cer- 
tain affirmative  matters,  which,  for  the  sake 
of  brevity,  may  he  stated  to  be  as  follows: 
That  defendant  and  one  William  J.  Atkinson, 
a  predecessor  in  interest  of  the  plaintiff,  are 
husband  and  wife;  that  the  property  in- 
volved was  purchased  by  defendant's  said 
husband  with  funds  furnished  by  ber,  and 
that  plaintiff  has  acquired  the  same  with  no- 
tice and  knowledge  that  the  legal  title  there- 
to was  being  held  by  her  said  husband  in 
trust  for  herself,  and  that  the  husband's  con- 
veyance thereof  was  made  In  fraud  of  her 
rights  therein;  that  defendant  has  acquired 
title  to  the  property  by  adverse  possession; 
that  she  has  acquired  title  under  an  auditor's 
deed  given  upon  sale  of  the  premises  for  de- 
linquent taxes  pursuant  to  the  statutes  in 
such  cases  made  and  provided ;  that  she  pos- 
sesses and  occupies  the  premises  by  virtue  of 
homestead  rights  accorded  her  as  the  wife  of 
said  William  J.  Atkinson  under  the  Utah 
statutes;  that  she  Is  the  owner  a^d  holder  of 
certain  Judgment  liens  against  the  i»emlses ; 
and,  finally,  that  she  has  been  denied  the 
right  of  a  redemptioner  under  certain  fore- 
closure proceedings  and  sale  of  the  premises 
to  which  she  was  not  made  a  party.  The 
plaintiff  filed  a  reply. 

Upon  the  trial  of  the  case  the  district 
court,  after  hearing  the  evidence,  dismissed 
each  and  all  of  defendant's  counterclaims, 
and  found  for  and  quieted  the  title  to  the 
premises  in  the  plaintiff,  subject,  however, 
to  a  contingent  one-third  Interest  In  the  de- 
fendant Mary  Atkinson  should  she  survive 
her  said  hud)and  William  3.  Atkinson.  It 
was  further  ordered  that  a  writ  of  posses- 
sion issue  out  of  said  court,  commanding  the 
sheriff  of  Salt  Lake  county  to  put  the  plain- 
tiff in  possession  of  said  premises  and  the 
whole  thereof.  The  rights  of  Charles  Rey- 
nolds are  affected  only  as  the  tenant  of  Mrs. 
Atkinson. 

Defendants  appeal.  Numerous  alleged  er- 
rors are  assigned  by  defendants  as  grounds 
for  reversal  of  the  judgment  oniey  in  ef- 
fect challenge  the  sufficiency  of  the  evidence 
to  support  the  findings,  and  allege  that  the 
court's  conclusions  and  Judgment  are  con- 


trary to  law ;  that  under  the  pleadings  and 
the  evidence  in  the  case  the  trial  court  should 
have  found  against  the  plaintiff  and  tor  the 
defendants  upon  their  several  counterclaims. 
It  is  also  urged  that  the  district  court  erred 
In  refusing  to  grant  the  defendants'  motioa 
to  strike  the  plaintiff's  amended  c(Mnplalnt 
upon  the  ground  that  It  changed  the  cause  of 
action  from  one  of  unlawful  detainer  to  an 
action  to  quiet  title. 

[1]  At  the  outset  plaintiff  has  moved  to 
dismiss  the  appeal  and  also  to  strike  the  de- 
fendants' bill  of  exceptl<«B  upon  the  grounds 
that  they  were  not  filed  within  the  time  re- 
quired by  our  statutes  and  the  rules  of  this 
court.  As  to  the  motion  to  dismiss  the  ap- 
I)eal  the  record  shows  that  findings  of  fact, 
conclusions  of  law,  and  the  decree  were 
signed  by  the  trial  judge  May  19,  1921,  and 
Sled  In  the  district  court  May  20,  1921;  on 
the  application  of  the  defotdants.  May  21, 
1921,  an  order  was  made  by  said  coutt  ex- 
tending the  time  within  which  to  prepare, 
serve,  settle,  and  file  the  bUl  of  exceptions  to 
July  30,  1921;  July  30,  1921,  upon  amplica- 
tion of  the  defendants,  a  similar  ord»  was 
made  by  the  district  court,  extending  the 
time  to  Septonber  1,  1921 ;  August  27,  1921, 
the  orda  was  made  settling  a  bill  of  excep- 
tions In  v^ilcb  a  transcript  of  the  record  was 
lncori>orated  and  made  a  part,  and  the  same 
filed  in  this  court  August  31,  1921.  Comp. 
Laws  Utah  1917,  |  8992,  provides: 

"The  Judgment  roll  and  bill  of  exceptions.  If 
there  be  one,  shall  constitute  the  record  on  ap- 
peal to  the  Supreme  Court." 

Section  7009,  supra,  provides: 

"If  the  appellant  shall  fail  to  cause  such  pa- 
pers (judgment  roll  and  bill  of  exceptions)  to 
be  transmitted  and  filed  in  the  Supreme  Court 
within  thirty  days  after  the  perfecting  of  the 
appeal,  the  appeal  may  be  dismissed  on  mo- 
tion of  the  respondent" 

Rules  2  and  3  of  this  court  are  to  the 
same  effect,  with  the  proviso,  however,  that 
the  appellant  may  secure  extensions  of  time. 
In  this  case  the  "record  on  appeal"  included 
a  bin  of  exceptions  containing  a  transcript 
of  the  record,  and  it  necessarily  follows  that 
if  the  time  was  properly  extended  to  Septem- 
ber 1,  1921,  within  which  to  prepare,  serve, 
and  file  a  bill  of  exceptions,  then  the  "record 
on  appeal"  was  filed  in  time.  That  is  to 
say,  that  the  appeal  could  not  be  perfected 
in  this  Instance  without  a  bill  of  exceptions, 
and  therefore  if  the  time  for  filing  the  bill 
of  exceptions  was  properly  extended  by  the 
court,  then  the  record  on  appeal,  of  which 
It  was  made  a  part,  was  filed  in  this  court  in 
time. 

[2]  The  plaintiff  points  out  that  the  first 
extension  of  time  given  to  prepare,  serve,  and 
file  a  blU  of  exceptions  was  to  July  30,  1921, ' 
and  therefore  he  contends  that  the  further 
extension  attempted  to  be  given  by  the  dis- 
trict court  on  July  80, 1921,  was  one  day  too 
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late.  In  other  words,  It  is  argued  by  the 
plaintiff  that  the  preposition  "to"  as  nsed  by 
the  court  in  the  first  order  extending  time 
was  a  word  of  exclusion,  and  not  of  Inclusion 
of  the  date  mentioned,  July  30,  1921.  The 
precise  question  here  raised  by  plaintiff  was 
before  this  court  and  passed  uiwn  at  this 
term  In  a  motion  to  strike  the  bill  of  excep- 
tions in  the  case  of  Jeremy  Fuel  Oo.  t.  D.  & 
R.  6.  B.  R.  Co.,  203  Pac.  863.  In  that  case 
upon  the  same  grounds  as  contended  for  by 
plaintiff  in  this  appeal,  we  denied  the  mo- 
tion to  strike  the  bill  of  exceptions,  and 
held  that  "to"  as  there  used  In  the  order  ex- 
tending time  was  a  term  of  inclusion,  and 
not  one  of  exclusion  of  the  date  mentioned. 
Therefore,  in  the  present  case,  defendants 
having,  within  30  days  after  the  entry  of 
Judgment,  obtained  an  order  extending  time 
to  July  30,  1921,  within  which  to  file  their 
bill  of  exertions,  and  on  that  day  procured 
a  further  extension  of  time  to  September  1, 
1921,  and  having  filed  in  this  court  the  rec- 
<Mrd  on  appeal  tn  which  was  Included  the  bill 
of  exceptions  August  31,  1921,  it  must  be 
held,  under  the  ruling  made  in  Jeremy  Fuel 
Go.  V.  D.  &  B.  O.  R.  B.  Co.,  supra,  that  both 
the  motion  to  dismiss  the  appeal  and  to 
strike  the  bill  of  exceptions  should  be  denied. 
Coming  now  to  the  merits  of  defendants' 
appeal.  The  record  is  a  voluminous  one,  and 
for  the  puriKJses  of  a  review  it  will  be  im- 
practicable to  set  forth  in  detail  the  evidence 
or  even  all  the  findings  of  fact  made  there- 
from by  the  trial  court  of  which  defendants 
complain.  In  substance  and  effect,  however, 
the  evidence  shows  and  the  trial  court  found 
that  one  William  J.  Atkinson,  on  or  prior  to 
June  28, 1912,  was  the  owner  in  fee  of  a  lot 
or  parcel  of  land  91.5  feet  by  707.5  feet  in 
block  32, 10-acre  plat  A,  Big  Field  survey,  in 
Salt  Lake  City,  Utah,  on  which  was  situated 
a  four-room  dtv'elling  house  or  residence ;  that 
on  said  date,  and  for  a  long  time  prior  thereto, 
the  said  William  J.  Atkinson  and  the  defend- 
ant Mary  Atkinson  were  and  have  since  con- 
tinned  to  be  husband  and  wife;  that  upon 
said  date  the  said  William  J.  Atkinson,  for 
a  good  and  valuable  consideration,  executed 
■and  delivered  to  one  O.  S.  Patterson  a  mort- 
gage on  said  premises  to  secure  a  promissory 
note  of  even  date  therewith  in  the  sum  of 
$500,  payable  one  year  after  date,  with  in- 
terest at  the  rate  of  8  per  cent,  per  annum ; 
that  thereafter  said  mortgage  was  duly  as- 
signed and  transferred  to  one  V.  D.  Patter- 
son, who,  after  the  maturity  thereof,  by  Ju- 
dicial proceedings  commenced  on  or  about 
June  30,  1913,  foreclosed  the  same,  and  un- 
der foreclosure  sale  the  said  V.  D.  Patterson, 
the  wife  of  said  0.  S.  Patterson,  became  the 
purchaser  thereof  for  the  amount  of  the  fore- 
closure Judgment,  interest,  and  costs,  and 
secured  a  certificate  of  sale  therefor.  There- 
after said  certificate  of  sale  waa  assigned  to 
the  plaintiff  herein,  who,  on  February  19, 
1914,  received  a  sheriff's  deed  therefor.    It 


further  appears  that  the  defendant  Mary 
Atkinson  did  not  sign  the  said  mortgage,  nor 
was  she  made  a  party  defendant  in  the  afore- 
said foreclosure  proceedings.  It  further  ap- 
pears from  the  evidence  that  the  defendant 
Mary  Atkinson  and  said  William  J.  Atkinson 
were  married  in  Scotland  In  1881;  that 
thereafter  they  were  from  time  to  time  sepa- 
rated from  each  other ;  that  the  premises  In- 
volved in  this  action  were  purchased  and  ac- 
quired by  the  said  William  J.  Atkinson  la 
1908,  at  which  time  be  went  into  possessioa 
of  them,  and  thereafter  occupied  them  alone 
until  September,  1911,  when  the  defendant 
Mary  Atkinson  came  to  Salt  Lake  City  and' 
occupied  the  said  premises  with  him  until 
in  November  of  the  same  year,  when  she  as- 
certained for  the  first  time  that  her  husband, 
William  J.  Atkinson,  had  previously  pro- 
cured a  decree  of  divorce  from  her.  She  then 
left  the  premises  and  commenced  suit  to 
vacate  and  set  aside  the  decree  of  divorce 
upon  the  grounds  of  fraud,  and  was  suoces»- 
ful;  that  case  being  finally  determined  in 
her  favor  on  appeal  to  this  court  July  8, 
1913.  Atkinson  v.  Atkinson,  43  Utah,  63,  134 
Pac.  696,  47  L.  E.  A.  (N.  S.)  499.  Immediate- 
ly thereafter  she  again  went  into  possession 
of  the  premises,  and  has  since  occupied  them 
as  her  home,  and  In  the  absence  of  her  hus- 
band William  J.  Atkinson.  The  defendant 
Charles  Beynolds,  under  a  lease  from  Mrs. 
Atkinson,  had  occupied  anit  used  a  portion  of 
said  dwelling  house,  and  his  interests  are 
merely  nominal,  and  are  affected  as  a  tenant 
only. 

The  plaintiff  commenced  the  present  action 
In  the  Justice  court  against  the  defendant 
Beynolds  March  7,  1914.  March,  30,  1914,  in 
said  Justice  court,  the  defendant  Mary  Atkin- 
son petitioned  to  be  made  a  party,  and  since 
that  time  in  all  the  proceedings  before  the 
courts  she  has  been  represented  by  her  ntr 
tomey,  and  was  permitted  to  and  has  active- 
ly engaged  in  taking  a  part  In  the  defense 
and  In  the  prosecution  of  her  claims. 

The  trial  court,  under  'the  evidence,  has 
found  against  the  defendants  upon  each  and 
all  of  their  several  counterclaims.  After  a 
careful  review  of  the  record  we  can  reach 
no  other  conclusion  than  that  they  ^ere  prop- 
erly and  Justly  denied  with  the  exception  of 
the  claim  of  homestead  rights  to  which  we 
shall  later  refer.  In  the  light  of  the  facts 
disclosed  by  the  evidence  it  would  subserve 
no  good  purpose  to  discuss  the  merits  of  the 
defendants'  contentions  in  behalf  of  their 
several  counterclaims  other  than  that  as  to 
the  homestead  rights  of  the  defendant  Mary 
Atkinson.  It  must  eu£3ce  to  say  that  other 
than  as  to  homestead  rights  the  conntrar- 
claims  are  not  supported  by  any  substantial 
evidence  in  the  record. 

[3]  Nor  is  there  any  merit  In  the  conten- 
tion made  by  the  defendants  that  the  trial 
court  erred  in  permitting  the  plaintiff  to 
amend  and  recast  his  pleadings  In  the  action 
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BO  as  to  enable  tbe  district  court  to  Iiear  and 
determine  the  case  on  a  complaint  to  quiet 
title.  The  case  was  first  tried  before  the  dis- 
trict court  without  proper  pleadings,  on  the 
theory  that  the  title  should  be  quieted.  It 
was  so  presented  to  this  court  on  the  first 
aKieal.  We  then  reversed  the  Judgment  and 
remanded  the  cause,  with  directions  to  tbe 
district  court  to' permit  the  parties  to  amend 
and  recast  their  pleadings  so  that  the  case 
might  be  properly  tried  and  presented  in 
accordance  with  equitable  principles,  wUch 
seemed  to  be  the  desire  of  all  the  parties  in- 
terested in  the  case.  Whether  we  were  right 
or  wrong  in  making  that  order  it  matters 
not  Having  once  made  tbe  order,  it  became 
the  law  of  the  case.  Then,  as  now,  the  de- 
fendants in  their  appeal  to  this  court  con- 
tended that  the  judgment  of  the  district 
court  was  not  made  in  accordance  with  the 
principles  of  equity.  We  are  therefore  un- 
.  able  to  conceive  how  they  can  with  any  de- 
gree of  consistency  now  urge  upon  this  court 
that  it  was  error  upon  the  part  of  the  dis- 
trict court  to  permit  the  parties  to  amend 
and  recast  their  pleadings  so  that  the  case 
might  be  tried  in  the  manner  they  insisted 
it  should  be  tried  and  determined. 

Adverting  now  to  tbe  Judgment  and  de- 
cree of  the  district  court  wherein  the  defend- 
ant Mary  Atkinson  is  denied  any  homestead 
rights  in  the  pr<q)erty  Involved:  As  pointed 
out,  tbe  evidence  shows  that  in  1908,  when 
William  J.  Atkinson  acquired  the  property, 
she  was  then  and  has  ever  since  continued  to 
be  his  legal  wife.  She  did  not  join  her  hus- 
t>and  in  the  execution  of  the  mortgage  to  C. 
iS.  Patterson,  nor  was  she  made  a  party  to 
the  foreclosure  proceedings  through  which 
'  the  plaintiff  acquired  his  Interests  in  and  ti- 
tle to  the  premises.  The  evidence  further 
shows  that  since  1911  she  has  claimed  the 
right  to  occupy  and  use  said  premises  for  a 
home  for  herself.  Since  1911,  with  the  ex- 
ception of  two  short  periods  when  she  was 
compelled  to  iremain  away  by  reason  of  cir- 
cumstances and  conditions  over  which  she 
had  no  control  and  was  not  legally  or  Justly 
in  fault  or  responsible  for,  she  has  contin- 
uously been  in  i>ossession,  occupying,  using, 
and  claiming  the  said  premises  as  a  home 
for  herself.  During  this  time  she  has  had 
no  other  home,  nor  has  her  said  husband 
owned  or  acquired  any  other  for  her.  Then 
again  it  does  not  appear  that  the  plaintiff  or 
any  other  owner  of  the  premises  has  in  good 
faith  provided,  or  offered  to  provide,  defend- 
ant with  another  home  since  her  occupancy 
and  use  of  the  premises  aforesaid.  It  is  also 
quite  conclusively  shown  by  the  record  that 
the  plaintiff  and  his  predecessors  in  interest 
had  notice  and  actual  knowledge  of  all  of 
tbe  abore-stated  facts.  C.  S.  Patterson,  who 
took  the  mortgage  on  the  premises  for  $500 
from  William  J.  Atkinson,  testified  that  the 
consideration  for  said  mortgage  was  Attor- 
ney's fees  and  costs  in  "his  [Atkinson's]  cases 


against  his  wife";  that  be  did  not  ask  Mrs. 
Atkinson  to  sign  tbe  mortgage,  "because  I 
knew  it  would  be  absolutely  futile  to  ask  her 
to  sign  it"  It  further  appears  from  the  evi- 
dence that  this  mortgage  was  made  two  days 
after  the  district  court  had  vacated  and  set 
aside  the  decree  of  divorce  in  tbe  case.  At- 
kinson  v.  Atkinson,  upon  the  general  ground 
that  it  had  been  fraudulently  obtained  and 
tbe  court  bad  been  without  Jurisdiction  to 
render  it  Tbe  record  further  shows  that  V. 
D.  Patterson,  the  assignee  of  the  mortgage, 
was  the  wife  of  C.  S.  Patterson,  who  had  acted 
for  and  represented  William  3.  Atkinson  as 
an  attorney  in  all  matters  and  transactions 
concerning  the  premises  under  consideration 
and  in  the  aforesaid  divorce  proceedings  as 
well.  The  witness  Stewart  McLeese  testified 
that  C.  S.  Patterson  delivered  a  deed  to  him 
for  the  premises  executed  by  William  J. 
Atkinson  alone,  subject  to  said  mortgage  of 
$300,  and  that  as  a  matter  of  fact  he  (Mc- 
r^cese)  paid  no  consideration  therefor;  that 
he  never  took  possession  of  the  premises  nor 
claimed  any  interest  therein  by  reason  of 
said  deed;  that  said  0.  S.  Patterson  subse- 
quently, July  26,  1913,  caused  him  to  make 
a  deed  to  the  premises  to  the  plaintiff,  M. 
McB.  Thompson,  subject  to  tbe  aforesaid 
mortgage.  The  plaintiff,  Tbompson,  testi- 
fied as  a  witness  that  he  had  known  William 
J.  Atkinson  for  about  40  years;  that  40 
years  ago  he  and  William  J.  Atkinson  had 
worked  together  in  Scotland  as  painters.  He 
also  testified  that  be  was  familiar  with  the 
marital  troubles  of  Mr.  and  Mrs.  Atkinson, 
in  which  the  premises  in  question  figured  as 
a  prominent  part ;  that  "Mrs.  Atkinson  came 
and  told  me  her  marital  troubles,  and  Mr. 
Atkinson  told  me  his  marital  troubles,  and 
about  the  house  being  Improved.  Oh  yes,  I 
knew  all  that  Q.  What  did  she  [Mrs.  At- 
kinson] say  to  you  about  this  property?  A. 
I  couldn't  say  positively  the  words  wbidi 
she  used ;  that  would  be  impossible,  but  tbe 
gist  of  it  was  concerning  her  divorce  pro- 
ceedings, and  that  she  thought  she  had  a  right 
to  the  property."  It  further  appears  from 
tbe  evidence,  and  the  trial  court  found  the 
facts  to  be,  that  the  premises  in  question 
have  a  value  of  $2,500,  and  that  tbe  defend- 
ant Mary  Atkinson  and  her  husband,  Wil- 
liam J.  Atkinson,  have  lived  separate  and 
apart  from  each  other  since  1911. 

[4]  The  defendant  Mary  Atkinson  very 
earnestly  contends  that  under  the  facts  and 
circumstances,  substantially  as  hereinbefore 
detailed,  she  cannot  be  lawfully  dispossessed 
of  the  premises,  and  that  under  the  home- 
stead laws  of  this  state  she  Is  entitled  to  oc- 
cupy and  use  them  as  her  home.  In  support 
of  her  contention  we  are  referred  to  Comp. 
Laws  Utah  1917,  S  2992,  which  provides : 

"Neither  the  husband  nor  wife  can  remove 
the  other  or  their  children  from  their  home- 
stead without  the  consent  of  the  other,  unless 
the  owner  of  the  property  shall,  in  good  faiths 
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provide  another  bomestead  suitable  to  tbe  con- 
dition in  life  of  tbe  fasiily." 

Tbe  foregoing  section  should  be  construed 
in  connection  wltlx  the  general  provisions  of 
our  statutes  relating  to  homesteads  under 
tiUe  43,  Comp.  Laws  Utah  1917.  Section  2S98 
of  that  comi^latlon,  found  under  title  43, 
provides : 

"A  bomestead  consisting  of  lands  and  appur- 
tenances, •  ♦  ♦  not  exceeding  in  value  with 
the  appurtenances  and  improvements  thereon 
the  sum  of  |1,500  for  tbe  head  of  tbe  family, 
and  the  further  snm  of  fiSOO  for  the  wife,  and 
$250  for  each  other  member  of  his  fnmily, 
shall  be  exempt  from  judgment  lien  and  from 
execution  or  forced  sale,  except  as  provided  ih 
this  title." 

Section  2899  provides: 

"If  a  homestead  claimant  is  married,  the 
homestead  may  be  selected  from  the  separate 
property  of  the  husband,  or,  with  tbe  consent 
of  tite  wife,  from  her  separate  property." 

Section  2900  provides: 

"Any  person  who  is  the  head  of  a  family  may 
make  a  declaration  of  homestead  *  •  *  but 
a  failure  to  make  such  declaration  shall  not  im- 
pair the  homestead  right." 

Section  2905  provides  that— 

'  "The  phrase  'head  of  a  family'  as  used  in  this 
title  includes  within  its  meaning"  (among 
others)  "husband  or  wife." 

Section  2908  reads: 

"In  case  the  husband  or  wife  desert  his  or 
her  family,  the  exemption  shall  continue  in 
favor  of  the  one  residing  upon  the  premises." 

These  provisions  of  our  statute  become  all 
important  in  view  of  the  express  mandate  of 
our  Constitution  (section  1,  art  22),  directing 
that  the  Legislature  shall  provide  by  law  for 
the  selection  by  each  bead  of  a  family  an  ex- 
emption from  execution  sale  of  a  homestead, 
which  may  consist  of  one  or  more  parcels  of 
land,  together  with  the  appurtenances  and 
improvements  thereon,  of  the  value  of  not 
less  than  $1,500. 

[5]  From  but  a  mere  cursory  reading  of 
tbe  provisions  of  our  Constitution  and  tbe 
statutes  above  referred  to  it  is  obvious  that 
it  has  become  tbe  settled  policy  of  the  peo- 
ple of  this  state  that  a  home  and  shelter 
shall  be  provided  for  the  members  of  a  fam- 
ily no  matter  what  may  be  tbe  vicissitudes  of 
life,  and  that  any  attempted  alienation  there- 
of on  the  part  of  either  husband  or  wife, 
without  the  other's  consent,  shall  become  In- 
effectual as  to  the  one  who  has  not  consent- 
ed to  an  aUenation.  Keeping  in  mind  the 
wise  and  humane  purposes  sought  by  this 
class  of  legislation  and  more  especially  the 
express  provisions  of  the  sections  of  our  stat- 
utes which  we  bare  quoted,  there  can  be  no 
escape  from  tbe  conclusiou  that  in  this  case, 
under  the  circumstances  as  shown  by  the 
evidence,  the  district  court  moat  grievously 


erred  In  its  Judgment  by  ordering  that  the 
plaintiff  be  given  the  possession  of  the  prem- 
ises occupied,  used,  and  claimed  by  the  de- 
fendant Mary  Atkinson,  as  a  homestead. 
Within  the  full  meaning  of  tbe  statutes  her 
husband  bad,  under  the  facts  aud  circum- 
stances, deserted  her,  and  thereby  tbe  right 
to  an  exemption  of  a  homestead  from  forced 
sale  continued  in  her.  Moreover,  in  contem- 
plation of  law  She  was  occupying  and  using 
the  premises  In  question  as  a  home  for  her- 
self and  claiming  them  as  a  homestead  right 
at  the  very  time  her  husband  mortgaged 
them.  Of  that  fact  the  mortgagee,  as  has 
been  seen,  had  knowledge  as  did  also  his  as- 
signee and  the  plaintiff  who  became  a  pur- 
chaser at  foreclosure  sale.  Our  homestead 
laws  would  indeed  be  impotent  for  the  ac- 
complishment of  the  very  purposes  for  which 
they  were  enacted  if  iJie  husband  may  be 
permitted  to  alienate  the  home  premises 
without  the  wife's  consent  and  deprive  hex 
of  her  homestead  rights  therein  as  was  appar- 
ently sought  to  be  done  in  this  instance  by 
William  J.  Atkinson  in  order  that  he  might 
discbarge  his  personal  obligations  to  an  at- 
torney for  services  rendered  while  fraud- 
ulently seeking  to  deprive  his  wife  of  her 
marital  rights  and  then  turn  ber  homeless 
upon  the  streets. 

[6]  In  support  of  the  contention  made  by 
plaintiff  that  the  trial  court  was  right  In  deny- 
ing to  the  def«idant  Mary  Atkinson  any  home- 
stead rights,  we  are  dted  to  the  opinion  In 
Nielson  V.  Peterson  et  al.,  30  UUh,  391,  85 
Pac.  429,  as  being  conclu^ve  and)  controlling 
upon  this  court,  unless  that  opinion  be-  over- 
ruled. In  the  Peterson  Case  it  was  held  that 
where  no  formal  declaration  of  homestead  had 
been  made  by  either  tbe  husband  or  wife  a 
mortgage  given  by  the  husband  alone  was  val- 
id, and  that  a  foreclosure  and  sale  thereunder 
transferred  the  title  subject  only  to  the  right 
of  redemption  and  to  the  wife's  one-third 
Interest  should  she  survive  the  husband.  But 
the  facts  in  the  Peterson  Case  were  very 
different  from  the  facts  In  the  case  we  now 
have  under  consideration.  In  the  present 
case  the  defendant  Mary  Atkinson  bad  se- 
lected the  homestead  and  was  to  all  intents 
and  purposes  legally  occupying  and  using  the 
premises  as  a  home  when  the  mortgage  was 
executed  by  her  husband  alone.  In  other 
words  her  acts  and  conduct  were  such  before 
the  mortgage  was  given  as  to  legally  consti- 
tute the  premises  a  selected  bomestead  ex- 
emption within  the  meaning  of  our  statutes. 
Then  again,  while  the  Peterson  Case  recog- 
nizes the  power  of  alienation,  as  we  read  the 
opinion  of  the  late  Mr.  Justice  McCarty,  tt 
does  not  go  so  far  as  to  hold  that  the  hus- 
band, being  the  holder  of  the  legal  title, 
could  by  any  kind  of  conveyance  not  Joined 
in  by  the  wife  divest  her  of  the  homestead 
rights  accorded  to  ber  by  the  statute.  Tbea 
again  it  is  to  be  noted  that  Mr.  Justice  Mc- 
Carty, in  speaking  of  and  making  a  state- 


Digitized  by 


Google 


522 


204  PACIFIC  BBPOBTBB 


(Utab 


ment  of  tbe  district  court's  Judgment  In  Nlel- 
son  V.  Peterson,  quotes  therefrom  and  com- 
ments as  follows: 

"On  Jane  5,  1905,  the  caiise  came  <m  for 
hearing,  and  the  court  [district  court],  after 
bearing  the  evidence,  found  the  facts  in  ac- 
cordance with  plaintiff's  complaint,  made  and 
entered  a  decree  and  order  of  sale  which  is  in 
the  usual  form  in  such  cases,  except  that  it 
providet  for  the  tele  of  tA«  defendant's  [Otto 
Peterson'*]  interett  only  in  and  to  the  mort- 
gaged premitet,  icith  the  foUovoing  proviso: 
"Hie  intervener  herein,  Ellen  Peterson,  who  is 
the  wife  of  tbe  defendant  herein,  and  whose 
rights  to  the  premises  and  every  part  thereof 
is  not  affected  by  this  decree.'  And  again,  at 
the  conclusion  of  the  order  of  sale:  'Suhjeat, 
hoieever,  to  any  and  oO  legal  rights  iohioh  the 
said  intervener,  BUen  Peterson,  as  the  toife  of 
Otto  Peterson,  mag  have  in  and  to  said  prop- 
erty, and  every  part  thereof.' "    (Italics  ours.) 

This  court  has  frequently  followed  tlie 
Peterson  Case,  and  In  doing  so  has  never 
construed  the  opinion  of  Justice  McCarty  to 
mean  more'  than  that  the  separate  mortgage 
glTen  by  Peterson  to  NIelson  In  that  case 
was  held  to  be  effective  and  operative  upon 
tbe  Individual  rights  of  tbe  husband,  Peter- 
son, alone.  So,  too.  In  the  present  case,  as 
to  the  rl^tt  of  William  J.  Atkinson  to  sepa- 
rately alienate  and  divest  himself  of  any 
homestead  rights  In  tbe  premises  now  under 
«onsideration,  we  have  no  doubt,  but  as  to 
the  homestead  rights  given  by  statute  to  his 
wife,  Mary  Atkinson,  those  are  rights  which 
belong  to  and  are  personal  to  her  alone.  If 
she  is  to  be  deprived  of  them  under  tbe  facts 
and  circumstances  here  detailed,  it  must  be 
'by  her  own  voluntary  act  of  conveyance,  In- 
dependent of  her  husband's  separate  convey- 
ance. Waples,  Homestead  and  Exemption, 
p.  545 ;  NIelson  t.  Peterson,  snpra ;  Lumber 
Co.  T.  Vance,  32  Utah,  74,  88  Paa  896,  125 
Am.  St.  Rep.  828 ;  Daniels  v.  Smith,  51  Utah, 
144,  169  Pac.  267. 

[7]  For  the  reasons  stated  this  court  Is  of 
the  opinion  that  the  finding  and  conclusion 
of  law  of  the  district  court  that  the  defend- 
ant Mary  Atkinson  abandoned  her  home- 
stead rights  under  the  facts  and  drcumstano- 
es  shown  by  the  record  here  was  wrong;  that 
the  trial  court  shoold  have  concluded  that 
Mary  Atkinson  not  only  had  a  contingent 
right  to  a  one-third  Interest  in  said  premises 
should  she  survive  her  said  husband  William 
J.  Atkinson,  but  that  she  abso  had  a  home- 
stead right  In  the  premises  to  the  extent  and 
value  of  $2,000,  she  being,  under  the  facts 
and  drcnmstances,  shown  to  be  the  head  of 
the  family  (Brooks  v.  Hotcbklss,  4  111.  App. 
175;  Hotcbklss  t.  Brooks,  93  lU.  386);  that 


subject  to  said  homestead  estate  of  the  de- 
fendant Mary  Atkinson  «nd  the  right  to  the 
use  and  occupancy  thereof  by  the  said  de- 
fendant for  and  during  her  natural  life  and 
said  contingent  right  of  one-third  part  of 
said  premises  should  she  survive  her  said 
husband  the  plaintiff  Is  the  owner  of  the 
legal  title  to  said  premises  and  every  parcel 
thereof. 

[8]  There  Is  another  matter  that  should 
be  given  consideration  In  omnection  with  the 
respective  rights  of  the  parties  to  this  action; 
that  Is,  with  respect  to  the  taxes  paid  on  the 
premises  Involved.  It  appears  from  the  rec- 
ord that  the  defendant  Mary  Atkinson  has 
paid  the  taxes  on  the  premises  each  year 
since  1910.  As  to  the  amount  In  the  aggre- 
gate the  record  Is  not  clear.  She  has  also 
succeeded  to  the  rights  of  the  taxes  and  ex- 
penses paid  on  said  premises  by  C.  E.  Nmrton 
for  the  year  1910.  It  further  appears  from 
the  record  that  It  will  be  practicable  to  par- 
tition said  premises. 

For  the  reasons  stated,  this  being  an  equi- 
ty case.  It  Is  ordered  that  the  district  court 
vacate,  modify,  and  set  aside  its  Judgment 
and  decree  as  heretofore  rendered,  and 
thereupon  enter  Judgment  and  decree  in  ac- 
cordance with  the  views  and  findings  of  this 
court  herein  expressed,  that  Is  to  say,  that 
Judgment  and  decree  be  entered  quieting  the 
legal  title  to  the  premises  In  the  plaintiff, 
subject,  however,  to  tbe  Inchoate  right  afore- 
said and  to  a  homestead  estate  in  said  prem- 
ises to  the  defendant  Mary  Atkinson  to  the 
extent  and  of  the  value  of  $2,(K)0  for  and 
during  her  natural  life;  that  said  property 
be  partitioned  accordingly;  and  that  the 
legal  title  to  every  part  and  portion  thereof 
be  charged  with  a  lien  for  the  payment  of 
taxes  to  said  Mary  Atkinson  by  tbe  plaintiff 
as  the  portion  set  apart  to  him  shall  bear  to 
the  whole  of  said  premises  based  on  a  valu- 
ation of  $2,500,  that  is  to  say,  the  legal  title 
of  the  plaintiff  to  said  premises  shall  stand 
charged  with  a  lien  for  the  payment  of  one- 
fifth  of  the  taxes  paid  on  said  premises  by 
Mary  Atkinson  and  her  assigns  since  1909. 
It  Is  further  ordered  that  the  court  may,  If 
necessary,  take  further  testimony  in  order 
to  enable  It  to  ascertain  and  determine  the 
exact  amount  of  taxes  due  and  o^vlng  on  said 
premises  by  the  plaintiff  when  apporticned 
as  aforesaid.  Let  each  party  pay  one-half  of 
the  expenses  of  tbe  partitioning  of  said  prop- 
erty. Each  party  to  pay  his  own  costs  on 
this  appeal. 

WEBEB,  GIDEON,  THUBMAN,  and 
FRICK,  JJ.,  concur. 
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I  of  all  damages  hy  them   Rnstained,  ind  they 


LUTHER  tft  «l.  V.  HEKKING  et  al. 
(No.  23498.) 

(Supreme  Court  of  Kansas.    Feb.  11.  1922.) 

(Byllahua  hy  ihe  Oourt) 

Veador  and  parchaaer  «s>IOI— Where  vaador 
has  waived  forfeiture,  he  may  aot  afterwards 
daim  it  witboat  notice^  with  raasoaable  time 
for  performaace. 
The  vendor  of  land,  sold  onder  contract  giv< 
lag  the  vendor  option  to  forfeit  for  failure  to 
make  payments  promptly,  who  waives  defaults 
and  accepts  overdue  payments,  may  not  aft- 
erwards exercise  his  privilege,  without  notify- 
h>g  the  vendee  of  intention  to  forfeit  and  al- 
lowing reaaonable  time  for  performance. 

Appeal  from  District  Coart,  Douglas 
Cioimty. 

Action  by  S.  B.  Luther  and  another  against 
W.  M.  Hekklng  and  another,  in  ejectment 
Judgment  on  the  pleadings  for  the  defend- 
ants, and  plaintiffs  appeaL    Affirmed. 

tieo.  K.  MelTln  and  R.  B.  Melvln,  both  of 
Lawrence,  for  appellants. 
Norton  &  Thiele,  of  Lawrence,  for  appel- 

BUBGH,  3.  The  action  was  one  of  eject- 
ment Judgment  was  rendered  for  the  de- 
fendants, on  the  pleadings  and  opening  state- 
ment of  coansd  for  the  plaintiffs.  The  plain- 
tiffs appeal. 

The  petition  was  in  the  abbreviated  form 
permissible  under  the  statute.  The  facta 
were  that  the  Luthers  sold  the  land  to  the 
Hekklngs,  who  went  into  possession.  The 
consideration  was  $5,000  to  be  paid  as  fol- 
lows :  $25  cash ;  $25  on  June  1,  1919 ;  and 
$26  on  the  1st  day  of  each  succeeding  month 
until  the  whole  sum,  with  interest  on  de- 
ferred payments,  payable  monthly,  should  be 
pal8.  The  vendees  were  irregular  in  mak- 
ing imyments.  After  November  1, 1919,  noth- 
ing was  paid  until  March  8, 1920,  when  $126.- 
22  were  paid.  At  that  time  the  total  pay- 
ments amounted  to  $385.99,  a  sum  less  than 
the  monthly  payments  due,  with  interest,  and 
interest  on  the  deferred  payments.  The  con- 
tract of  sale  provided  for  forfeiture,  at  the 
option  of  the  vendors,  in  case  of  d^ault  in 
making  any  payment  While  the  contract 
was  not  read  to  the  court,  its  terms  were 
sufficiently  stated,  and  there  is  no  dispute 
that  the  forfeiture  provision  was  as  follows: 

"And  in  case  of  the  failure  of  said  party  of 
the  second  part  to  make  either  of  the  pay- 
ments or  perform  any  of  the  covenants  on  his 
part  hereby  made  and  entered  into,  this  con- 
tract shall,  at  the  option  of  the  party  of  the 
first  part,  be  forfeited  and  determined,  and  the 
party  of  the  second  part  shall  forfeit  the  pay- 
ments made  by  him  on  this  contract,  and  such 
payments  shall  be  applied  by  said  parties  of  the 
first  part  in  full  satisfaction  and  in  liquidation  | 


shall  have  the  right  to  re-enter  and  take  pos- 
session of  the  premises  aforesaid." 

Nothing  was  paid  after  March  3,  1920.  On 
May  12,  1920,  notice  was  served,  exercising 
the  option  to  declare  forfeiture,  demand  for 
possession  was  made,  and  on  May  15  the  ac- 
tion was  commenced. 

The  district  court  was  of  opinion  the  plain- 
tiffs were  obliged  to  resort  to  an  action  to 
foreclose.  However  that  may  Ite,  the  plain- 
tiffs acted  too  precipitately.  Assuming  that 
time  was  made  essence  of  the  contract,  privi- 
lege to  declare  forfeiture,  was  waived  by  the 
vendors,  and  payments  were  accepted  long 
after  they  were  due.  This  acceptance  did 
not,  ipso  facto,  effect  permanent  waiver  of 
the  forfeiture  privilege;  but  it  placed  the 
parties  in  such  a  situation  that  forefeitnre 
could  not  be  declared  without  previous  no- 
tice that  the  privilege  would  be  insisted  on. 
What  the  vendors  should  have  done  on  May 
12  was  to  serve  on  the  vendees  notice  that, 
unless  defaults  were  made  good  within  a 
stated  reasonable  time,  the  contract  would 
be  declared  forfeited.  This  is  the  doctrine 
fairly  indicated  by  the  decision  in  the  case 
of  DrolUnger  v.  Carson,  97  Kan.  602, 166  Pae 
923,  on  which  the  vendors  rely,  and  is  the 
true  doctrine. 

"Whether  time  is  or  is  not  of  the  essence  of 
the  contract,  if  the  vendor  has  waived  strict 
compliance  with  its  terms  as  regards  time  of 
payment,  he  cannot  thereafter  rescind  or  for- 
feit the  contract,  without  notifying  the  purchas- 
er of  his  intention  to  do  so  unless  payment  is 
made,  and  allowing  him  a  reasonable  time  for 
performance.    •    •    • "    39  Cyc.  1884. 

The  Judgment  of  the  district  court  is  af- 
firmed. 
All  the  Justices  concurring. 


DEWEESE  V.  SOVEREIGN  CAMP,  W.  O.  W. 
(No.  23496.) 

(Supreme   (3ourt  of  Kansas.    Feb.  11,  1922.) 

(Sytlabut  ly  the  Coitrt.) 

Insurance  $=3668(12)— Evidenee   held  to   rair 

quire  oourt  to  direct  verdict  for  Insurer  on 

ground  that  Insured  oaninitted  anielde. 

The  evidence  all  pointed  to  suicide  of  the 

'Person  insured  by  the  policy  sued  on  herein, 

and  was  such  that  no  other  reasonable  concla> 

sion  could  be  drawn.    HeM  error  to  refuse  a 

directed  verdict  for  the  defendant 

Appeal  from  District  Court  Wyandotte 
County. 

Action  by  Bessie  Deweese  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 


9For  otber  cmm  see  same  topic  sod  KKT-NUMBBR  In  all  Key-Numbered  DlgesU  and  tndezes 
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Geo.  B.  Allen,  of  Kansas  City,  for  apipel- 
lant 
C.  O.  LitUck,  of  Kansas  Glty,  for  appellee. 

WEST,  J.  This  action  was  brought  on  a 
policy  of  insuranca  The  plaintiff  recover- 
ed, and  the  defoidant  appeals.  The  onlj* 
question  is  whether  or  not  the  evidence  so 
plainly  showed  suicide  as  to  require  an  In- 
structed verdict  for  the  defendant. 

The  deceased  wa.s  under  30,  a  healthy, 
cheerful  man,  and  about  completing  a  bun- 
galow for  his  family,  when  the  end  came. 
He  was  found  about  9  o'clock  in  the  fore- 
noon in  this  bungalow  hanging  by  a  win- 
dow cord  suspended  from  a  rafter,  his  feet 
about  18  to  24  Inches  from  the  floor.  Life 
w-as  extinct,  but  his  body  was  still  warm. 
There  were  neighbors  and  housos  in  the  vi- 
cinity, the  nearest  house  bting  about  300 
feet  away.  No  explanation  is  found  in  the 
abstract  or  counter  abstract  as  to  how  mur- 
der could  have  been  committed.  The  Jury, 
however,  returned  the  following: 

"Was  the  death  of  Lnther  E.  Deweese  caused 
by  hanging?    Answer:  Yes. 

"If  you  answer  interrogatory  No.  1  'Tea,' 
then  state  If  death  was  caused  by  his  own  act 
or  hand.    Answer:  No. 

"If  you  answer  interrogatory  No.  8  'No,' 
then  state  what  you  find  other  than  his  own  act 
or  hand  did  cause  death.    Answer:  Homicide." 

The  defendant  requested  the  following 
instruction,  which  was  refused: 

"Yon  are  instructed  that  under  the  evidence 
in  this  case  it  is  conclusively  shown  that  La- 
ther B.  Deweese,  deceased,  came  to  Iiis  death 
by  his  own  act  or  band,  commonly  called  sui- 
cide, and,  under  the  provisions  of  the  contract 
of  membership  existing  between  himself  and 
the  defendant  fraternal  beneficiary  association, 
his  certificate  was  forfeited,  and  plaintiff  can-> 
not  recover  in  this  action.  Tour  verdict  must 
therefore  be  for  the  defendant." 

In  order  to  decide  the  question  presented, 
it  is  necessary  to  state  In  substance  the  evi- 
dence touching  the  death.  The  widow  tes- 
tified that  they  Intended  to  move  into  the  new 
bouse  the  week  following  the  death;  that 
there  had  been  no  domestic  trouble  of  any 
kind  or  any  family  tilt  the  morning  Oie  de- 
ceased went  to  his  work;  that  be  had  no 
financial  troubles  and  had  arranged  for  mon- 
ey necessary  to  build  the  house,  and  when  he 
left  home  on  the  morning  of  July  18  for  his 
work  he  bad  less  than  60  cents  with  him; 
that  she  never  heard  of  any  insanity  in  bis 
family. 

A  sister  of  the  deceased  testified  that  he 
was  27  years  old  when  he  died;  that  the 
house  he  was  building  was  a  five-room  one- 
story  bungalow  In  a  built-up  neighborhood, 
one  house  across  the  street  north  and  oup 
across  the  street  west,  and  that  she  saw 
nothing  unusual  in  his  face,  actions,  or  men-  I 
tal  conditloii  when  she  saw  lilm  last  on  Ju- 1 


ly  6 ;  that  he  belonged  to  a  brakemen's 
union,  and  had  worked  at  Armour's  about 
six  weeks,  and  quit  because  be  would  be 
required  to  Join  the  union  if  he  stayed 
there,  and  decided  not  to  stay  there  and  quit 
and  build  a  house  for  himself,  and  later 
went  to  work  at  Proctor's,  where  "it  wasn't 
union" ;  that  he  said  he  had  to  either  Join 
the  union  at  Armour's  or  quit  work,  and  he 
decided  to  quit;  that  this  was  the  reason 
he  did  quit. 

A  carpenter  testified  there  were  no  other 
houses  In  the  same  block  except  a  shed  In 
the  back  where  cemoit  was  kept;  that  the 
Joists  were  2x4  and  a  little  over  14  Inches 
apart;  that  the  ceUing  Joists  wero  8  or  8 
feet  2  inches  from  the  floor;  that  the  de- 
ceased weighed  about  165,  and  was  five  feet 
and  10  or  11  inches  tall;  that,  while  be 
worked  there,  the  deceased  was  Interested 
in  the  work  and  anxious  tor  the  house  to  be 
completed  and  move  in  and  did  not  appear 
morose  or  melancholy;  that  it  would  be 
possible  for  a  man  of  the  deceased's  build  to 
drop  down  between  two  Joists.  "It  would 
be  possible,  but  hardly  probable,  that  he 
would  fall  through  without  hitting  a  Joist" 
The  rafters  were  2  feet  apart 

A  neighbor  testified  that  he  heard  the  de- 
ceased around  on  the  inside  of  the  house 
about  9:15,  and  a  neighbor  called  across  that 
there  was  a  fellow  hanging  over  there  in  the 
house,  whereupon  he  went  over  and  saw  the 
deceased  hanging  there  "probably  three  feet 
from  the  west  partition  and  three  feet  from 
the  north  partition,  hanging  by  a  sash  cord 
about  the  size  of  your  thumb,  fastened  to  a 
rafter  at  the  top  coming  down  .betu-een  two 
ceiling  Joists,  and  around  the  neck  of  the 
deceased  in  the  shape  of  a  noose."  The 
body  was  still  warm  and  the  witness  saw 
a  little  bock  taken  from  the  hip  pocket  of 
the  deceased  in  which  was  a  pencil  and 
there  was  some  writing  and  other  flgurea  in 
the  book.    The  writing  was: 

"Dear  Bessie:  Don't  take  any  more  expense 
at  my  funeral  than  necessary.  Take  care  of 
the  children.  Trouble  and  worry  caused  this. 
Good-bye." 

Below  that  it  said: 

"Notify  my  wife,  Mrs.  Bessie  Deweese,  807 
South  Tenth  street" 

The  house  was  about  300  feet  distant  and 
in  clear  view  of  the  home  of  the  witness, 
and  there. was  no  one  else  around  there. 

The  wife  of  the  witness  last  named  tes- 
tified that  the  Deweese  house  was  in  the 
block,  300  feet  west  of  their  house,  and  she 
frequently  heard  him  singing  about  bis 
work ;  and  that  people  called  in  to  see  how 
lie  was  getting  along  with  the  house,  but 
she  did  not  recall  seeing  any  one  around 
there  except  Deweese  in  tlie  morning  before 
he  was  found  dead,  and  she  heard  uo  un- 
usual noise. 
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The  city  derk  of  Kansas  City  testified 
that  somewhere  between  9  and  11  o'clock  be 
went  to  the  house  with  Sergeant  Evans  of 
the  police  department  and  found  the  body 
hanging  by  a  rope,  such  as  Is  used  In  hang- 
ing window  weights,  and  his  feet  were  about 
18  Inches  or  2  feet  from  the  floor.  The 
sergeant  found  in  the  pocket  a  book  with  a 
note  scribbled  in  it,  and  the  witness  read 
and  copied  it  for  tJie  sergeant  The  note 
read  as  follows: 

"Notify  Mrs.  Bessie  Deweeae,  367  South 
Tenth  street.  Please  don't  take  much  expense 
with  my  burial.  Good-bye,  and  take  care  of  the 
children.    Trouble  and  worry  caused  this. 

"Luther  Deweese." 

He  examined  the  body  carefully  and 
found  no  bruises  or  marks  of  violence.  It 
was  fully  clothed,  and  there  was  no  indica- 
tion that  death  Imd  been  caused  in  any  oth- 
er way  except  by  banging.  There  were  spme 
neighbor  women  around  in  front  of  the 
house  talking  about  the  matter,  and  three 
or  four  men  and  txiys,  and  one  of  them  a 
negro,  looking  in  at  the  window. 

The  coroner  testified  that,  after  a  care- 
ful examination  of  the  hands,  face,  and  body 
to  ascertain  If  there  were  any  marks  of  vi- 
olence besides  the  condition  of  the  neck,  he 
found  no  other  abnormal  condition,  and 
found  that  death  was  caused  by  a  broken 
neck  from  banging.  He  did  not  hold  an  in- 
quisition for  he  found  no  evidence  of  crime 
and  did  not  think  it  necessary.  The  neck 
was  broken. 

The  police  sergeant  testified: 

"When  yon  went  out  there,  Sergeant,  did  yon 
make  any  examination  of  the  body  to  see 
whether  diere  waa  any  marks  of  violence  other 
than  the  red  around  the  neck?  Was  there  any- 
thing wrong  with  the  head  or  face  or  hands? 
A.  There  was  nothing  about  the  body  that 
caused  us  to  believe  anything  but  that  be  had 
hung  himself." 

Neither  Mrs.  Deweese  nor  any  other  per- 
Bon,  so  far  as  witness  knew,  had  ever  made 
complaint  to  the  police  department  for  any 
investigation  <»'  search  into  the  cause  of 
death  other  than  was  made  by  witness. 

Mary  Stewart  testified  that  she  lived 
acrosB  the  street  north.  She  worked  around 
the  house  and  heard  Mr.  Deweeso  singing 
and  whistling  doing  bis  work  during  the 
morning;  she  saw  no  one  else  around  the 
house  and  heard  no  outcry  of  any  kind. 

A  merchant  who  had  known  the  deceased 
for  14  years  testified  that  he  did  not  seem 
morose,  but  was  Just  a  lively,  hard-working 
young  man ;  he  was  not  a  drinking  man  and 
there  did  not  appear  to  be  anything  wrong 
with  his  mind;,  never  heard  of  any  bad 
habits. 

The  deceased  had  a  piece  of  old  rope  or 
cord  about  five  feet  long  which  be  used 


to  draw  water  from  a  spring  and  also  to 
carry  his  tool  chest  On  the  morning  of  the 
18th  he  took  no  rope  with  him  when  he 
went  to  work.  A  witness  said  she  saw  a 
rope  being  taken  away,  but  could  not  see 
whether  it  was  the  rope  which  the  man  was 
swinging  to ;  that  she  saw  a  man  take  a 
rope,  but  could  not  see  whether  it  was  the 
one  the  deceased  was  hung  with  or  not  The 
rope  was  taken  away  about  half  an  hour 
after  the  body  was  cut  down.  Mention  Is 
made  of  this  rope  testimony  because  em- 
phasis was  placed  on  it  in  the  argiuuent 

With  the  rules  and  decisions  invoked  as 
to  love  of  life,  the  province  of  a  Jury,  the 
inference  to  be  drawn  from  testimony  and 
circumstances,  and  the  likelihood  of  men 
coming  to  different  conclusions,  we  are  quite 
familiar.  But  brief  reference  will  be  made 
to  recent  decisions,  in  cases  Involving  some- 
what similar  questions.  In  Mutual  Life 
Ins.  Co.  V.  Wiswell,  56  Kan.  765, 44  Pac.  996. 
35  L.  R.  A.  258,  the  evidence  of  acddeutul 
or  suicidal  death  was  held  to  be  so  evenly 
balanced  as  to  leave  the  question  in  doubt. 
The  deceased,  a  ministerial  student  over- 
worked, was  adjudged  insane  and  commit- 
ted to  the  asylum,  recovered,  and  was  dis- 
charged. Ue  suffered  from  insomnia  and 
took  powders  to  produce  sleep.  He  was  dis- 
covered in  an  unconscious  condition  in  hi^ 
room  in  the  afternoon  and  died  about  half 
past  9  that  evening.  In  Heath  v.  life  As- 
sociation, 89  Kan.  634,  132  Pac.  147,  whUo 
there  was  evidence  of,  suicidal  motive  there 
was  also  a  showing  that  the  deceased -had 
Just  been  arrested  charged  with  rape  on  a 
young  married  wcxnan  whose  husband  had 
threatened  to  kill  him,  and  bad  tried  to  get 
a  gun  and  ammunition  for  the  purpose.  The 
deceased  was  found  with  his  throat  cut,  and 
a  razor  was  found  in  the  closet,  but  was 
one'  that  had  never  been  in  the  house  before. 

In  the  Perkins  Oase  It  was  said: 

"The  appellant  contends  that  there  is  a  pre- 
sumption that  a  rational  person  will  not  commit 
self-destruction,  and  that  this  presumption 
must  be  overcome  by  evidence.  This  Is  settled 
law.  •  •  •  But  there  was  evidence  which,  in 
the  opinion  of  the  district  court  was  sufficient 
to  overcome  that  presumption  and  to  base  a 
finding  of  suicide.  It  can  avail  naught  that  this 
court  might  think  the  evidence  rather  meager 
to  warrant  that  conduaion."  Perkins  v.  Ac- 
cident Association,  96  Kan.  S68.  664,  162  Pac. 
786,  787. 

In  McCoy  v.  Insurance  Co.,  104  Kan.  671, 
179  Pac.  969,  the  body  of  the  deceased  was 
found  lying  flat  on  the  back  with  the  arms 
extended,  the  right  arm  extended  out 
There  was  a  wound  by  the  right  ear  some- 
thing like  a  powder  burn,  and  there  waf 
something  dark  on  the  left  hand,  on  the 
front  side  of  the  index  finger  pointing  to 
the  thumb.  A  shotgun  was  across  one  left 
and  there  was  some  blood  on  the  right  aid* 
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of  the  waist  The  deceased's  hat  lay  about 
six  feet  from  the  body,  and  there  was  a 
gunshot  wound  in  the  head,  the  shot  having 
entered  on  the  right  side.  There  were  other 
circumstances  strongly  pointing  towards 
suicide,  the  sheriff  showing  that  suicide 
could  be  possible,  but  the  Jury  conduded 
that  the  death  occurred  from  accident,  and 
the  verdict  was  left  undisturbed,  three  mem- 
bers of  the  court  dissenting.  In  O'Brien  t. 
Insurance  Co.,  109  Kan.  138,  197  Pac.  1100, 
the  most  recent  of  these  decisions,  the  com- 
pany claimed  suicide,  but  the  Jury  found 
against  the  defendant,  and  the  finding  was 
sustained,  two  of  the  Justices  dissenting  as 
to  the  question  of  suicide.  The  deceased  was 
found  lying  on  his  back  on  the  bed  after  a 
shot  was  heard.  He  struggled  somewhat, 
but  said  nothing  and  died  almost  immedi- 
ately. A  S2-caliber  revolver,  empty  except 
the  one  chamber  that  contained  the  shell  of 
n  discharged  cartridge,  lay  on  the  floor 
about  a  foot  from  his  right  hand.  A  bullet 
had  passed  through  his  body,  and  there  were 
powder  marks  upon  the  underclothing.  The 
wound  was  clear-cut,  not  torn,  the  flesh  not 
l)elng  burned.  He  had  recently  filed  a  suit 
for  divorce  against  his  wife,  but  a  recon- 
ciliation had  been  effected,  and '  they  were 
living  together,  their  relations  Just  before 
the  tragedy  being  pleasant  and  affectionate. 
He  was  dieerful  and  lively.  It  was  held 
that  evidence  submitted  to  the  jury  Justified 
the  decision  that  the  deceased  did  not  com- 
mit suicide. 

Power  V.  Modem  Brotherhood,  98  Kan. 
487,  168  Pac.  870,  involved  a  policy  with  the 
usual  clause  that  the  cwtlflcate  should  be 
void  in  case  of  suicide,  sane  or  insane. 
Power  was  about  40  years  of  age,  a  boiler 
maker.  His  family  consisted  of  himself ,  his 
wife,  mother,  and  a  4-year  old  daijighter.  He 
and  his  wife  had  attended  the  funeral  of 
n  brother  lodge  member  and  had  gone  home 
on  the  street  car,  his  wife  reaching  home 
first  and  was  getting  supper.  Soon  after 
entering  the  house  he  took  up  a  letter  hav- 
ing something  to  do  with  his  lodge  insur- 
ance. He  told  his  wife  that  the  rate  of  his 
insurance  had  gone  up,  and  that  his  policy 
was  only  for  $1,000  instead  of  $2,000.  She 
told  him  be  was  mistaken,  and  be  asked 
her  to  come  and  tell  blm  bow  she  figured. 
She  told  blm  she  was  busy.  He  grew  an- 
gry, swore  at  her,  and  threatened  to  do  ber 
violence.  His  wife  went  into  the  yard 
where  bis  mother  was. 

"Power  went  into  the  bedroom,  got  his  re- 
volver, and  followed  his  wife  into  the  yard, 
cursing  her.  He  tried  to  coax  her  into  a  shed, 
bat  she  would  not  go,  and  he  held  the  revolver 
near  his  wife's  face.  She  threw  her  hand  np 
and  knocked  it  aside.  *  *  *  He  stooped 
down,  kissed  the  little  girl  and  told  her  'she 
would  not  have  any  papa  any  more.' "  96  Kan. 
4S8k  158  Pac.  870. 


He  told  his  wife  to  go  into  the  bouse,  and 
she  refused  unless  he  would  put  the  gun 
away. 

"  "He  was  still  cnrsing  and  crying,  called  m« 
a  liar,  foul  names,  and  threatened  to  knock  mj 
head  off.  After  two  or  three  minutes  he  went 
into  the  house.  His  mother  entreated  him 
to  hand  her  the  gun,  but  he  refused  and  went 
into  the  house  and  locked  the  screen  door.  In 
less  than  a  minnte  I  heard  two  shots  close  to- 
gether. I  forced  the  screen  door  open  and 
rushed  into  the  house,  and  found  my  husband 
lying  on  his  back  on  the  bedroom  floor,  blood 
spurting  out  from  a  hole  in  his  temple,  mouth 
wide  open,  eyes  rolling,  gasping  for  breath  and 
gim  tightly  clasped  in  his  right  hand."*  96 
Kan.  489,  158  Pac.  871. 

It  was  bdd  tbat  the  deceased  diot  bim- 
self  with  a  pistol,  but  tbat  bis  death  was 
the  result  of  suidda  In  the  opinion  It  jwaa 
said: 

"The  facts,  abont  which  there  is  not  the 
slightest  dispute,  show  that  the  deceased  shot 
himself  in  the  head  with  a  revolver  with  the 
declared  intention  of  killing  himself.  There  is 
no  room  for  quibble  as  to  the  inference  to  be 
drawn  from  the  facU."  98  Kan.  403,  158  Pac 
872. 

The  theory  of  the  plaintiff  is  that,  owing 
to  some  labor  trouble  or  imknown  omilty, 
Deweese  was  bung  by  murderous  band. 
While  it  is  true  that  there  Is  mucb  to  in- 
dicate the  absence  of  soicidal  intent,  it  Is 
equally  true  ibat  there  Is  nothing  whatever 
to  indicate  murdn'.  Murder  here  must  neces- 
sarily involve  at  least  two  strong  men  go- 
ing into  the  bouse  and  in  some  way  orer- 
powering  the  deceased,  getting  a  noose 
around  his  netis.,  raising  him,  suspending 
him  from  a  rafter,  and  then  pushing  him 
from  the  Joist  so  tbat  fbe  body  would  be 
suspended  between  it  and  the  next  with  suf- 
ficient force  to  effect  death.  Unless  pos- 
sessed of  superhuman  strength,  no  man  and 
no  two  men  could  perform  this  herculean 
task  unseen  and  undiscovered.  The  rope 
used  by  the  deceased  to  draw  water  and 
carry  his  tool  chest  was  not  the  one  used  to 
hang  him  with,  and  that  some  one  Vas  seen 
carrying  away  a  rope  about  half  an  hour  aft- 
er the  body  was  cut  down  is  without  ma- 
terial significance.  Hie  presumption  tbat  a 
sane  man  would  not  commit  suicide  is  strtmg 
enough  to  overcome  many  divers  drcum- 
stances,  bnt  here  we  have  simply  the  one 
fact  and  the  one  condition:  The  fact  of 
death  by  hanging  and  the  condition  of  the 
practical  impossibility  that  sucb  death  could 
have  been  caused  by  any  one  but  the  de> 
ceased. 

Jurors  aie  not  to  be  permitted  to  shut 
their  eyes  to  what  everybody  else  sees  and 
understands  and  wander  ait  into  fields  of 
imagination  and  suspicion  in  order  to  reach 
verdicts.  Oovcrta  are  more  and  more  real- 
ising and  dedarlng  that  tta«y  most  not  p«r- 
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mlt  themselves  to  be  more  ignorant  than 
anybody  dse  or  fttll  to  see  what  Is  plain  to 
every  one  and  everybody  except  a  court. 
There  was  nothing  In  the  testimony  that 
could  be  a  basis  or  handle  for  supposing 
some  undisclosed  means  of  death.  The 
facts  seem  to  have  been  fully  and  fairly 
presented,  and  but  one  sensible  or  reason- 
able conclusion  was  or  Is  possible  to  be  de- 
rived therefrom.  This  conclusion  is  not  only 
In  accordance  vrlth  our  own  decisions  al- 
ready referred  to  and  in  perfect  harmony 
with  them,  but  it  is  abundantly  sustained 
by  decisions  of  numerous  other   courts. 

The  Mississippi  Supreme  Oourt,  in  Knights 
of  Honor  v.  Fletcher,  78  Miss.  877,  889,  29 
South.  623,  525,  said: 

"We  think  the  evidence  of  intentional  self- 
murder,  on  the  case  shown  by  this  record,  over- 
whelming. •  •  *  The  presanre  of  the  evi- 
dence for  the  defendant  excludes  all  but  con- 
Jectarea  of  the  most  imaginative  type  of  possi- 
ble accident  or  mvrder  from  another  hand,  and 
the  plaintiff  cannot  split  up  the  loose  joints  of 
mere  conjecture  with  even  plausible  possibili- 
ties, and  these  the  law  does  not  require  the 
defendant  to  negative  in  proof." 


Johnson,  J.,  speaking  for  the  court  in 
Newland  v.  H.  W.  A.,  said: 

"Where  the  evidence  of  suicide  is  undisputed 
and  is  so  strong  that  the  opposite  conclusion 
could  not  be  said  to  have  an  evidentiary  foun- 
dation, but  would  be  the  product  of  mere  con- 
jecture or  whimsical  deduction,  there  is  no 
issue  to  go  to  the  jury."  Newland  v.  M.  W.  A., 
168  Mo.  App.  8U,  819,  153  S.  W.  1097,  1100. 

In  Agen  v.  Metropolitan  Life  Ins.  Ca,  105 
Wis.  217,  80  N.  W.  1020,  76  Am.  St  Bep. 
905,  it  was  hdd: 

"Where  the  reasonable  probabilities  from  the 
evidence  all  point  to  suicide  as  the  cause  of 
death,  so  as  to  establish  it,  in  the  light  of  rea- 
son and  common  sense,  with  such  certainty  as 
to  leave  no  room  for  reasonable  controversy 
on  the  subject,  a  jury  should  not  be  permitted 
to  find  to  the  contrary  and  have  such  finding 
stand  as  a  verity  in  the  case,  but  the  question 
should  be  decided  by  the  trial  court  as  one  of 
law."    Syl.  par.  6. 

The  same  court,  in  Hart  t.  Fraternal  Al- 
liance, 106  Wis.  490,  49&,  84  N.  W.  861,  863. 
said: 

"These  facts,  coupled  with  the  admission  of 
suicide  In  the  proofs  of  death,  were  so  con- 
dusive  that  the  court  should  have  granted  de- 
fendant's motion  for  direction  of  a  verdict. 
The  verdict  rendered  was  founded  on  mere 
speculation,  and  is  against  every  reasonable 
probability  in  the  case." 

In  view  of  the  foregoing,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  the  defend- 
ant 

All  the  Justices  concurring. 
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REED  V.  ROOT.    (No.  23533.) 
(Supreme  Court  of  Kansas.'   Feb.  11,   1922.) 

(Bvllahui  by  the  Court.) 

I.  Attorney  and  dlent  (S=>I67(2)  —  Whether 
coatraet  botween  mortgagor  and  attorney  em- 
ployed In  foreclosure  entitled  attorney  to  one 
half  of  rents  oollected  held  for  Jary. 

As  against  a  demurrer  to  the  evidence,  it 
is  held  that,  in  view  of  the  attendant  circum- 
stances, the  provision  of  a  written  contract  that 
an  attorney  should  receive  for  his  services  in 
representing  the  owner  of  mortgaged  real  es- 
tate in  an  action  to  foreclose  the  mortgage 
"one-half  of  all  received  out  of  said  tots  and 
lands  involved"  is  open  to  the  construction 
that  he  was  to  receive  half  of  the  rents  col- 
lected up  to  the  time  of  the  execution  of  a  sher- 
iff's deed. 


(AdMtionol  BvllahiM  hy  Editorial  Staff.) 

2.  AmmI  and  errer  «=9692(l)— Exclnslon  of 
testlmosy  not  cossldered  In  absence  of  (bow- 
ing as  to  what  witnesses  would  have  testi- 
fied to. 
Under  Code  Civ.  Proc.  i  307  (Gen.  St  IMA, 
I  7209),  the  ezdnsion  of  evidence  cannot  be 
reviewed  on  appeal  In  the  absence  of  a  show- 
ing as  to  what  the  witnesses  would  have  tes- 
tified to  if  they  had  been  permitted  to  testUy. 

Appeal  from  District  Conr^  Shawnee 
County. 

Action  by  George  W.  Beed,  Jr.,  against 
Hiram  C.  Boot  Judgment  for  plaintiff,  and 
defendant  appeals.  Beversed  and  remanded. 
with  directions. 

W.  R.  Hazen  and  Hiram  C.  Boot,  both  of 
Topeka.  for  appellant  , 

A.  B.  Crane  and  Oscar  Balnes,  both  of 
Topeka.  for  appellee. 

MASON,  J.  Geo.  W.  Reed.  Jr..  owned  real 
estate  mortgaged  for  some  $6,000.  Action 
was  brought  by  the  owner  of  the  mortgage  to 
foreclose  it  On  October  30,  1918,  Beed  em- 
ployed Hiram  C.  Boot  as  bis  attorney  to  rep- 
resent him  In  the  matter,  and  a  memoran- 
dum of  their  agreement  was  signed  by  both. 
For  a  while  Beed  was  out  of  -the  state,  and 
Boot  looked  after  the  property,  collecting  the 
rents,  which  were  divided  equally  between 
them.  In  October,  1919,  Beed  having  re- 
turned a  settiement  was  made  on  this  basis 
up  to  that  time.  Thereafter  Beed  collected 
and  retained  the  rents.  Boot  still  made  claim 
to  half  of  the  rent  money,  and  on  July  12. 
1920,  Beed  brought  an  action  to  set  aside  the 
written  contract  already  referred  to,  on  the 
ground  that  his  signature  had  been  obtained 
by  misrepresentation  of  its  contents.  Boot 
filed  an  answer  denying  any  misrepresenta- 
tion, and  asking  Judgment  in  accordance 
with  bis  claim  for  half  the  rent  The  cause 
of  action  set  up  in  the  petition  was  tried 
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first,  and  the  written  contract  was  held  to  be 
valid,  the  Judgment  rendered  Including  an  In- 
terpretation of  a-  part  of  its  language.  The 
defendant's  claim  for  rent  was  not  passed  up- 
on at  this  hearing,  but  was  specifically  re- 
served for  a  Jury  trial,  which  was  thereaft- 
er held,  being  presided  over  by  a  different 
Judge.  It  resulted  in  the  sustaining  of  a 
demurrer  to  the  evidence  of  the  claimant — 
the  defendant  This  appeal  Is  taken  from 
that  ruling.  The  Judgment  interpreting  and 
upholding  the  written  contract  is  not  chal- 
lenged. The  foreclosure  action  finally  re- 
sulted in  a  Judgment  sustaining  the  mort- 
gage and  ordering  a  sale  of  the  property. 

[1,2]  The  defendant  on  the  trial  of  his 
dalm  offered  oral  testimony  concerning  the 
original  agreement  between  the  parties  and 
the  circumstances  attending  the  writing  of 
the  memorandum,  which  was  rejected  as  an 
att^npt  to  vary  by  parol  the  terms  of  a  writ- 
ten contract  Complaint  is  made  of  this  rul- 
ing, but  it  cannot  be  reviewed  for  want  of 
any  showing  as  to  what  the  witnesses  would 
have  said  If  they  had  been  permitted  to  tes- 
tify. Code  Civ.  Proc.  {  307  (Gen.  Stat  1915, 
i  7209).  The  question  to  be  determined, 
therefore.  Is  this:  Did  the  written  contract 
as  interpreted  by  the  judgment  of  the  court 
on  the  earlier  hearing,  either  alone  or  in 
connection  with  such  evidence  of  the  defend- 
ant as  was  introduced,  show  prima  fade  an 
agreement  that  be  was  to  receive  for  his 
services  as  attorney  in  the  foreclosure  case 
one-half  of  the  rent  of  the  property  up  to 
the  time  of  the  execution  of  a  sheriffs  deed? 

The  written  contract  contained  provisions 
relating  to  another  matter  than  the  foreclo- 
sure suit  which  do  not  affect  the  presoit  con- 
troversy in  any  way,  and  for  that  reason  all 
further  reference  to  them  will  be  omitted. 
With  this  omission  the  contract  read  as  fol- 
lows, the  clause  in  brackets  having  been  in- 
serted some  time  after  its  execution: 

"It  is  hereby  stipulated  by  and  between 
George  W.  Reed,  Jr.,  and  Hiram  C.  Root  an 
attorney  at  law,  that  Hiram  C.  Root  will  han- 
dle the  case  of  Bank  of  Topelia  v.  Volk  Mfg. 
Co.,  George  W.  Reed,  Jr.,  et  al.,  in  the  courts. 
*  •  •  If  the  suit  •  •  *  is  carried  on  to 
completion  by -Hiram  G.  Root  as  attorney  for 
Geo.  W.  Reed,  Jr.,  then  said  Hiram'  C.  Root  is 
to  receive  one-half  of  all  received  out  of  said 
lots  and  lands  involved  in  said  suit  •  •  • 
[Said  fee  for  the  half  of  said  property  is  not 
to  exceed  two  thousand  (.$2,000.00)  dollars.] 
Dated  this  80th  day  of  October,  1918." 

The  defendant  undertakes  to  explain  In 
this  way  the  Insertion  of  the  bracketed 
clause:  Originally  it  had  been  assumed  that 
the  effect  of  Root's  services  in  the  foreclo- 
sure action  would  be  to  prevent  the  appoint- 
ment of  a  receiver,  and  see  that  the  steps  for 
the  enforcement  of  the  mortgage  were  regu- 
larly taken,  to  the  end  that  the  period  during 
which  Reed  would  enjoy  the  rent  should  not 
be. unduly  shortoied;  but  Boot  shortly  con- 


clude-i  that,  under  the  statute  of  Itmltatlons, 
it  might  be  possible  to  defeat  the  mortgage 
altogether,  and  the  clause  In  question  was 
inserted.  In  recognition  of  the  fact  that  in 
that  case  one-half  of  the  property  would  be 
too  large  a  fee.  Evidence  of  au  understand- 
ing to  that  effect  was  not  produced,  perhaps, 
by  reason  of  the  ruling  of  the  court  already 
referred  to.  However,  we  think  the  explana- 
tion offered  Is  consistent  with  the  language 
of  the  memorandum.  The  provision  that 
Root  was  "to  receive  one  half  of  all  received 
out  of  said  lots  and  lands  Involved  in  said 
suit"  seems  to  point  to  a  division  of  the  rent 
as  clearly  as  to  any  other  definite  basis  of 
compensation. 

In  deciding  the  issue  concerning  the  valid- 
ity and  effect  of  the  written  contract  the  de- 
cision being  based  upon  the  pleadings,  state- 
ments in  open  court  and  evidence  of  the  de- 
fendant the  court  found  that— 

"Shortly  after  the  execution  of  said  contract 
it  was  orally  agreed  by  the  parties  that  if  de-. 
fendant  failed  to  defeat  the  mortgage  involved 
in  the  pending  litigation  he  was  not  to  receiv* 
for  his  services  therefor  any  compensation  and 
the  payment  of  said  sum  of  two  thousand  dol- 
lars referred  to  in  the  written  contract  for  de- 
fendant's services  wag  contingent  npon  tha 
defeat  of  said  mortgage." 

This  supports  the  defendant's  interpreta- 
tion of  the  contract  provided  the  word  "there- 
for" Is  construed  as  meaning  "for  trying  to 
defeat  the  mortgage."  That  such  was  the 
sense  In  which  the  word  was  used  is  indi- 
cated by  this  language  which  wae  incorporat- 
ed in  the  Judgment: 

"It  is  ordered  and  adjudged  •  •  •  that  it 
was  orally  agreed  by  the  parties  shortly  after 
the  execution  of  the  contract  that,  if  the  de- 
fendant failed  to  defeat  the  mortgage  involved 
in  the  foreclosnre  suit  he  was  not  to  receive 
any  compensation  for  his  services  rendered  in 
the  attempt  to  defeat  the  same,  but  that  the 
sum  of  $2,000  mentioned  in  the  written  con- 
tract was  contingent  upon  the  defeat  of  tha 
said  mortgage." 

We  think  this  judgment  determines  that 
the  agreement  that  the  defendant's  compen- 
sation was  to  be  contingent  upon  the  de- 
feat of  the  mortgage  had  reference  scde- 
ly  to  his  services  in  attempting  to  defeat 
the  mortgage,  and  not  to  his  services  in  re- 
sisting the  appointment  of  a  receiver  and 
taking  other  steps  to  prolong  Reed's  posses- 
sion of  the  property  and  enjoyment  of  its 
Income.  The  defendant  testified  that  be  was 
successful  in  preventing  the  appointment  of 
a  receiver  and  in  securing  a  period  of  re- 
demption; that  a  little  after  the  settlement 
in  October,  1919  (which  was  after  judgment 
had  been  rendered  in  the  foreclosure  case, 
but  while  an  appeal  therefrom  was  pending). 
Reed  made  no  objection  to  paying  him  half 
of  the  rent  beyond  saying  he  was  so  short  of 
tax  money  that  he  could  not  pay  him  any- 
thing then,  but  would  make  it  up  later.    The 
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amount  received  as  rent  was  not  In  dispute. 

We  think  that.  In  Tlew  of  the  drcumstanc- 
ea  under  which  the  written  agreement  was 
made  so  far  as  they  are  dereloped.  It  is  open 
to  the  construction  put  upon  It  by  the  de- 
fendant— ^that  (in  case  the  mortgage  was  not 
defeated)  he  was  to  receive  half  of  the  rents 
of  the  property  so  long  as  it  remained  in  the 
possession  of  Reed,  a  construction  wUch  de- 
rives some  support  from  the  evidence  that 
Reed  in  efTect  excused  himself  from  further 
payment  after  the  settlement  of  Oelober,  1919, 
on  the  ground  of  needing  the  money  for  oth- 
er purposes,  and  promised  to  make  it  up  lat- 
er. For  this  reason  we  hold  that  the  demur- 
rer to  the  defendant's  evidence  should  have 
been  overruled.  We  do  not  decide  that  the 
memorandum  was  so  free  from  ambiguity 
that  further  evidence  might  not  have  been 
received  to  throw  light  upon  Its  meaning. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  the  Jastices  concurring. 


HAGER  et  al.  v.  HALE. 

(Supreme  Court   of  Kansas. 


(NO.  23522.) 
Feb.  11,  1922.) 


(ByUdbua  by  the  Court.) 

1.  Patents  ®=3223— Contraot  for  sale  of  right 
to  grant  of  letters  patent  held  within  statute 
relating  to  sale  of  patent  rights. 

A  party  signed  a  contract  which  provided 
for  the  sale  of  "bis  right  and  title  to  letters 
patent"  on  a  vulcanizing  compound  on  which 
application  for  letters  patent  had  been  made 
and  allowed.  Held,  that  the  contract  provided 
for  a  sale  of  a  patent  right,  and  came  within 
the  provisions  of  sections  6794-6796  of  the 
General   Statutes  of  1915. 

2.  Evidenoe  «=9450(8)— Exotuding  explanatory 
parol  evidence  on  sale  coatraot  held  not  error. 

There  was  not  sufficient  ambiguity  in  the 
contract  to  make  explanatory  parol  evidence 
admissible. 

3.  Patents  «=»223— Assignment  of  letters  aft* 
er  sale  of  patent  right  does  not  change  char- 
acter of  sale. 

An  assignment  of  letters  patent,  mad^  after 
the  sale  of  the  patent  right  has  been  completed, 
does  not  change  the  character  of  the  sale. 

Am>eal  from  District  Court,  Ford  County. 

Action  by  C.  S.  Hager  and  another  against 
Wmiam  T.  Kale.  Judgment  for  plaintitTs, 
and  defendant  appeals.    Affirmed. 

Scates  &  WatUns,  of  Dodge  City,  and  J. 
W.  Davis,  of  Greeosbnrg,  for  appellant 

F.  DumMit  Smith,  of  Hutchinson,  and 
Madison  &  Van  Blper,  ot  Dodge  City,  for 
appellees. 


MARSHAIXk  J.  As  presented  to  this 
court,  this  action  is  one  for  the  recovery  of 
damages  sustained  by  the  plaintiffs  by  rea- 
son of  the  sale  to  them  by  the  defendant  of 
"his  right  and  title  to  letters  patent  cm  vul- 
canizing composition."  Judgment  was  ren- 
dered in  favor  of  the  plaintiffs,  and  the  de- 
fendant appeals. 

The  action  arose  out  of  a  contract  dated 
November  19,  1918,  the  material  parts  of 
which  were  as  follows: 

"Party  of  the  first  part  sells  to  parties  of 
the  second  part  his  right  and  title  to  letters 
patent  on  vnlcanizing  composition  of  applica- 
tion in  U.  S.  Patent  Office,  filed  May  25th,  1918, 
and  allowed  September  17,  1918,  for  the  sum 
of  fifty-five  thousand  doUars  ($55,000)  to  be 
paid  as  follows:    •    •    • 

"Party  of  the  first  part  agrees  to  make  ap- 
plication in  foreign  countries  upon  request  of 
parties  of  the  second  part  and  to  transfer  title 
if  patent  is  granted,  provided  that  parties  ot 
the  second  part  bear  all  costs  and  expenses  in 
procuring  the  same. 

"Party  of  the  first  part  Sgrees  to  turn  over 
and  transfer  his  right,  title  and  interest  in 
said  letters  patent  to  parties  of  the  second  part 
when  they  have  met  the  conditions  of  this  con- 
tract   •    •    *•• 

In  payment  the  plaintiffs  gave  $S,600  in 
cash  to  the  defendant  at  the  time  the  con- 
tract was  made,  and  subsequently  gave  to 
him  negotiable  promissory  notes  amounting 
to  $52,000,  secured  by  fnortgages  on  real 
property.  Letters  patent  were  issued  April 
15,  1919.  No  copy  of  them  was  filed  In  the 
district  court  of  either  Ford  or  Edwards 
county,  the  counties  of  the  residences  of  the 
parties  to  the  contract  The  words  "given 
for  a  patent  right"  were  not  Inserted  in  any 
of  the  notes  given. 

[1]  1.  The  defendant  says  the  main  ques- 
tion presented  by  this  appeal  is  whether 
or  not  the  patent  right  laws  of  this  state 
apply  to  the  transaction  in  question.  These 
laws  are  sections  6794-6796  of  the  General 
Statutes  of  1915.  Section  6794  reads,  in 
part  as  follows: 

"It  shall  be  unlawful  for  any  person  to  sell  or 
barter  or  offer  to  sell  or  barter  any  patent 
right,  or  any  right  which  such  person  shall  al- 
lege to  be  a  patent  right  in  any  county  within 
this  state,  without  first  filing  with  the  derk 
of  the  district  court  of  such  county  copies  of  the 
letters  patent  duly  authenticated.    *    •    * '' 

Section  6795,  in  part,  reads: 

"Any  person  who  may  take  any  obligation  in 
writing  for  which  any  patent  right  •  •  • 
shall  form  a  whole  or  any  part  of  the  considera- 
tion, shall,  before  it  is  signed  by  the  maker  or 
makers.  Insert  in  the  body  of  said  written  ob- 
ligation, above  the  signature  of  said  maker  or 
makers,  in  legible  writing  or  print  the  words, 
'given  for  a  patent  right' " 
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Section  6796  provides  that — 

"Any  person  who  shall  eell  or  barter  or  offer 
to  sell  or  barter  within  this  state  *  *  *  a 
patent  right  •  •  •  without  complying  with 
the  requirements  of  this  act  *  *  •  shall  be 
liable  to  the  party  injured,  in  a  civil  action,  tot 
any  damages  sustained." 

The  defendant  argues  that  under  the  cou' 
tract  be  sold  to  the  plaintiffs,  not  a  patent 
right,  but  an  invention,  a  process  of  manu- 
facturing a  vulcajnlzing  composition,  the 
right  that  the  defendant  bad  In  the  discovery 
made  by  him.  The  plaintiffs  argue  that  by 
the  contract  the  defendant  sold  to  them  the 
rights  purported  to  be  given  by  letters  pat- 
ent. Thla  involves  an  interpretation  of  the 
language  used  in  the  contract.  It  concerned 
a  patent  right,  existing  or  nonezisting.  The 
fact  that  letters  patent  had  not  been  issued 
did  not  change  the  subject-matter  of  the 
contract.  That  remained  a  patent  right 
"The  right  and  title  to  letters  patent"  was 
the  language  used  to  describe  the  thing 
sold.  That  language  meant  nothing  more 
and  nothing  less  than  a  patent  right  Aft- 
er the  use  of  that  language,  the  contract 
went  on  to  describe  the  patent  as  being  one 
"<m  a  vulcanizing  compound"  for  which  an 
application  for  letters  patent  had  been  filed 
on  May  25,  1918,  and  allowed  September  17,^ 
1918.  In  one  paragraph  of  the  contract,  the 
defendant  agreed  "to  turn  over  and  transfer 
his  right,  title  and  Interest  in  said  letters 
patent"  There  is  (lut  one  reasonable  in- 
terpretation of  the  contract,  and  that  is  that 
the  defendant  was  undertaking  to  sell  a 
patent  right  It  may  be  granted  that  all 
parties  knew  that  letters  patent  had  not 
been  issned,  but  still  they  were  arranging 
for  the  sale  and  purchase  of  a  patent  right. 
The  statute  was  meant  to  meet  just  such  a 
situation,  the  sale  of  a  patent  right  by  one 
who  did  not  hold  letters  patent. 

12]  2.  The  defendant  contends  that  the 
contract  was  ambiguous,  and  that  evidence 
should  have  been  received  to  explain  that 
ambiguity.  He  introduced  such  evidence;  It 
was  afterwards  excluded.  The  defendant 
argues  that  the  exclusion  of  that  evidence 
was  error.  The  contract  may  not  have  been 
easy  to  understand,  but  it  was  not  so  ambig- 
uous as  to  justify  the  introduction  of  parol 
evidence  to  explain  that  ambiguity.  It  was 
not  80  ambiguous  as  to  prevent  a  court  from 
ascertaining  its  meaning  without  resort  to 
extrinsic  evidence.  It  was  -not  error  to 
exclude  the  evidence  introduced  by  the  de- 
fendant for  that  purpose. 

[3]  3.  The  defendant  contends  that  a  sub- 
sequent contract  was  made  by  which  it  was 
clearly  expressed  that  only  the  rights  of 
the  defendant  In  the  invention  were  sold. 
This  contention  is  based  oa  the  following 
facts:  First,  that  on  Kardi  9,  1919,  the 
notes  Involved  In  this  action  were  executed 


in  pursuance  of  a  subsequent  contract  pro- 
viding for  different  times,  terms,  and  man- 
ner of  paying  for  the  thing  purchased.  And, 
second,  that  an  assignment  dated  Martdi  12, 
1919,  was  signed  by  the  defendant  in  which 
he  used  the  following  language: 

"Whereas,  I,  W.  T.  Hale,  *  *  •  have  in- 
vented  a  certain  improvement  in  vulcaniiing 
composition  for  which  I  have  filed  an  applica- 
tion for  letters  patent  •  •  •  and  whereas, 
C.  S.  Hager  and  Fred  O.  Hager  *  *  *  are 
desiroQB  of  acquiring  the  whole  right  title  and 
interest  in  and  to  the  said  invention: 

"Now,  therefore,  in  consideration  •  •  • 
I,  W.  T.  Hale,  by  these  presents  do  sell,  as- 
sign and  transfer  unto  C.  S.  Hager  and  Fred 
O.  Hager  the  whole  right  title  and  interest  in 
and  to  the  said  invention  and  in  and  to  the  let- 
ters patent  therefor  when  granted." 

This  asslgnmqat  was  received  by  the 
plaintiffs,  and  no  objectitm  to  it  was  made 
by  them.  These  facts  did  not  change  the 
character  of  what  bad  been  sold  under  the 
original  contract. 

The  Judgment  is  affirmed. 

All  the  Justices  concorring. 


LOF8TEAO  V.  BANK  SAVINGS  LIFE  IN8. 
CO.     (No.  23485.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1902.) 

(ByUahut  ty  the  ConH.) 

1.  Insuranoe  «3>5I5— Insarei's  aoceptaiMs  of 
premium  did  not  preclude  It  from  denyisg  Ma- 
blllty  for  more  than  oash-surronder  value 
ander  provision  as  to  military  servloe. 

A  policy  of  life  insurance  is  not  forfeited 
and  is  not  forfeitable  on  account  of  the  insured 
engaging  in  military  service  of  the  United 
States,  where  the  iralicy  provides  that,  if  the 
insured  does  engage  in  military  service  in  time 
of  war,  and  death  shall  occur  during  sudi  en- 
gagement or  as  a  result  thereof,  the  liability 
under  the  policy  shall  be  limited  to  its  cash- 
surrender  value  at  the  time  of  the  death  of  the 
insured,  unless  he,  with  the  insurer's  consent 
had  paid  the  established  extra  premiums  there- 
for. 

2.  Pleading  4=»l  96— Reply  denying  facts  al- 
laged  In  answer  oonstttuting  partial  defense 
not'demarrablo. 

A  demurrer  to  a  reply  should  not  be  sus- 
tained where  the  rei^  denies  facts  alleged  in 
the  answer  which,  if  true,  would  constitute  a 
partial  defense  to  the  cause  of  action  stated  in 
the  petition,  and  when  the  reply  contains  no 
admission  of  the  facts  thus  pleaded  in  the  an- 
swer. 

Appeal  from  District  Court,  Trego  Ciounty. 

Action  by  Sisia  Lofatead  against  the  Bank 
Savings  Iilfe  Insurance  Company.  Judgment 
for  defendant  and  idaintlff  appeals.  Re- 
versed and  remanded,  with  directions. 


^EsPor  other  oaMs  i  •• 
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J.  G.  Hutchison,  of  Kansas  City,  Mo.,  for 
appellant. 
E.  R.  Sloan,  of  Holton,  for  appellee. 

MARSHAL!/,  J.  The  plaintiff,  the  bene- 
ficiary named  in  a  policy  of  life  Insnrance, 
saed  for  $1,000,  the  fnll  amount  named  In 
the  policy,  and  recovered  Judgment  for  $48.- 
98,  from  which  she  appeals. 

Martin  N.  Lofstead,  on  June  28,  1916,  pro- 
cured from  the  defendant  a  policy  of  life  in- 
surance which  contained  tlie  following  pro- 
visions: 

"If  the  insured  at  any  time  engage  in  mili- 
tary or  naval  service  in  time  of  ivar  (militia 
and  national  guard  not  in  active  service  except- 
ed) and  death  shall  occur  during  such  engage- 
ment  or  as  a  result  thereof,  the  liability  here- 
under shall  be  limited  to  the  cash-surrender 
value  of  the  policy  at  the  date  of  death,  unless 
the  insured  shall  have  obtained  the  company's 
written  consent  and  paid  the  extra  premium 
therefor  at  its  established  rate." 

"This  policy  constitutes  the'  entire  contract 
between  the  parties  hereto  and  -shall  be  Incon- 
testable after  one  year  from  date  of  issue,  ex- 
cept for  nonpayment  of  premiums  and  viola- 
tions as  to  military  and  naval  service." 

The  petition  alleged  that  the  policy  had 
been  issned;  that  the  premiums,  $23.84  per 
annum,  had  been  paid;  that  Martin  N.  Lof- 
stead died  on  July  1,  1919:  that  the  plain- 
tiff had  demanded  payment  of  the  policy; 
and  that  payment  had  been  refused.  At^ 
tacbed  to  the  petition  was  a  copy  of  the  ^1- 
iey  wtilch  contained  a  table  of  guaranteed 
loan  and  surrender  values.  The  table  stated 
that  at  the  end  of  the  third  year,  the  policy 
would  have  a  loan  value  of  $42  and  a  cash 
valne  of  $27,  and  that  at  the  end  of  the  fourth 
year,  the  policy  would  have  a  loan  valne  of 
$59  and  a  cash  value  of  $42.  The  defend- 
ant in  its  answer  alleged  that  at  some  time 
prior  to  Septeml>er  29,  1918,  and  subsequent 
to  June  24,  1916,  Martin  N.  Lofstead  entered 
the  military  service  of  the  United  States, 
and  was  engaged  in  that  service  until  his 
death,  and  that  while  so  engaged  and  while 
in  active  fighting  in  France  he  was  wounded 
on  September  29,  1918,  from  which  wovmd  be 
sntMequently  died.  The  answer  further  al- 
leged: 

"That  said  Martin  N.  Lofstead  had  not  pro- 
cured the  defendant's  written  consent  to  en- 
gage in  nulitary  service  and  had  not  paid  the 
extra  premium  therefor,  at  its  established  rate; 
that  the  cash-surrender  value  of  said  policy  at 
the  date  of  the  death  of  the  insured  was  $43." 

The  reply  denied  the  allegations  of  the 
answer,  and  alleged  that  the  provisions  of 
the  policy  concerning  military  service  had 
been  waived  by  the  defendant  by  Its  "de- 
manding, receiving,  and  accepting  regular 
premiums  tot  the  years,  1917, 1918  and  1919, 
*  *  *  with  full  knowledge  and  notice  of 
the  fact  that  the  said  Martin  N.  Lofstead 
bad  been  so  Inducted  into  and  was  engaged 


in  the  military  service  of  the  United  States 
as  heretofore  stated."  A  demurrer  to  the 
reply  was  sustained,  and  Judgment  for  the 
plaintiff  was  rendered  for  $46.96. 

[1]  1.  The  plaintiff  argues  that  Marti»  N. 
Lofstead's  entering  into  the  military  service 
of  the  United  States  constituted  a  forfeiture 
of  the  policy,  but  insists  that  the  forfeiture 
was  waived  by  the  defendant's  subsequently 
demanding  and  accepting  the  premiums  pro- 
vided for  in  the  policy.  If  the  plahitiff  is  cor- 
rect in  her  argument  that  the  policy  pro- 
vides for  its  forfeiture  on  the  insured's  enter- 
ing the  military  service,  then  she  is  correct 
in  concluding  that  such  forfeiture  was  waived 
by  the  defendant  by  its  demanding  and  ac- 
cepting the  premiums,  but  the  stipulation  did 
not  provide  for  the  forfeiture  of  the  policy 
if  the  insured  engaged  In  the  military  serv- 
ice. The  policy  provided  that  If  he  did  en- 
gage in  that  service,  the  liability  under  the 
policy  would  be  limited  to  the  cash-surrender 
value  of  the  i>ollcy,  the  amount  that  was 
named  in  the  answer  and  for  which  Judg- 
ment was  rendered.  This  principle  is  not 
new  in  this  state.  In  La  Rue  v.  Insurance 
Ck>.,  68  Ean.  639,  76  Pac.  494,  this  court  said: 

"A  policy  of  life  insurance  provided  that  .the 
insured  might  serve  in  the  military  service  of 
the  United  States  in  time  of  war  by  giving  the 
insurance  company  notice  and  paying  an  extra 
premium  for  the  war  hazard;  otherwise,  in 
case  Of  death,  the  company  should  be  liable 
for  the  reserve  on  the  policy  only.  The  insur- 
ed enlisted  in  the  service  of  the  United  States 
and  was  killed  on  the  island  of  Mindanao,  one 
of  the  Philippines,  in  May,  190O.  No  extra 
premium  was  paid.  Held,  that  the  company 
was  not  liable  for  more  than  the  reserve  on  the 
poUcy."     Syl.  1. 

This  principle  was  followed  in  Bradshaw 
V.  Insurance  Co.,  107  Kan.  681,  193  Pac.  382, 
11  A.  L.  R.  1091.  Notes  on  this  subject  are 
found  in  4  A  L.  R.  848,  7  A.  L.  R.  382,  and 
11  A  L.  R.  1108,  1110.  These  notes  support 
the  principle  followed  by  this  court.  If,  on 
the  trial  of  this  action,  it  should  develop  that 
the  allegations  of  the  answer  are  true,  the 
plaintiff  cannot  recover  Judgment  for  more 
than  that  for  which  Judgment  waa  rendered 
in  this  action. 

[2]  2.  Assuming  that  the  allegations  of 
the  answer  are  true,  what  has  been  said  dis- 
poses of  this  casa  The  answer  alleged  facts 
which,  if  true  constituted  a  complete  defense 
to  all  of  the  cause  of  action  alleged  in  the 
petition,  except  $43  and  the  interest  thereon. 
The  reply  denied  the  allegations  of  the  an- 
swer, and  alleged  what  the  plaintiff  believed 
constituted  a  waiver  of  the  provisions  of  the 
policy  concerning  military  service;  but  the 
reply  did  not  admit  that  the  insured  had  been 
wounded  while  engaged  in  that  service;  did 
not  admit  that  the  Insured  had  died  as  a  re- 
sult of  that  wound;  did  not  admit  that  the 
insured  had  died  while  In  that  service;  did 
not  admit  that  the  inanred  had  not  procured 
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tbe  consent  of  the  company  to  engage  in  that 
service;  and  did  not  admit  that  the  insured 
bad  not  paid  the  extra  premiums  therefor. 
The  reply  did  not  state  facts  sufficient  to 
coiatitute  a  waiver  of  the  terms  of  tbe  pol- 
icy, but  did  plead  that  which  met  the  allega- 
tions of  the  answer  and  which  were  good  as 
against  the  demurrer  to  the  reply.  The  de- 
murrer should  not  have  been  sustained. 

For  that  error,  the  Judgment  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  the  trial  court  to  overrule  the  demurrer  to 
tbe  reply  and  to  proceed  with  the  cause. 

All  tbe  Justices  concurring. 


O0D80N  V.  KANSAS  CITY  REFINING 
SALES  CO.     (No.  23502.) 

'(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(BynaVus  by  the  Court.) 

Master  and  servant  9=9361  —  Driving  motor 
truck  held  not  to  lovolve  a  "process"  requir- 
ing use  of  explosive  within  Compensation  Act. 

.  The  development  of  power  in  motor-truck 
-engines  by  use  of  gasoline  is  not  a  "process" 
which  brings  the  employment  of  one  who  drives 
a  truck  for  a  sales  company  engaged  in  dis- 
tributing petroleum  products  within  tbe  section 
■ot  tbe  WorkmeA's  Compensation  Act,  which  em- 
braces "all  employments  wherein  a  process  re- 
4]uirine^  the  use  of  any  dangerous  explosive  or 
inflammable  materials  is  carried  on."  Laws 
1917,  c.  226,  i  1. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Process.] 

Appeal  from  District  Court,  Wyandotte 
■County. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Sadie  Dodson  for  compen- 
sation for  tbe  death  of  her  husband,  opposed 
by  tbe  Kansas  City  Refining  Sales  Company, 
employer.  Demurrer  to  petition  sustained, 
and  petitioner  appeals.    Affirmed. 

J.  H.  Brady   and  T.  F.  Railsback,  both  of 
Kansas  City,  for  appellant. 
A.  L.  Berger,  ot  Kansas  C!ity,  for  appellee. 

BURCH,  J.  The  action  was  one  by  a  wid- 
ow to  recover  compensation  for  death  of  her 
husband.  A  demurrer  to  the  petition  was 
sustained,  and  the  plaintiff  appeals. 

The  defendant  is  a  sales  company  engaged 
in  distributing  gasoline  and  other  petroleum 
products.  In  the  conduct  of  its  business  it 
uses  motor  trucks.  The  deceased  was  a 
truck  driver,  and  his  Injury  was  occasioned 
by  collision  between  the  truck  he  was  driving 
and  another  truck  operated  by  the  defend- 
jint 


The  Workmen's  Compensation  Act  applies 
to  employment  on,  in,  or  about  specified  lo- 
calities— ^railway,  factory,  mine,  laundry, 
natural  gas  plant,  etc. — and  to  "all  employ- 
ments wherein  a  process  requiring  the  use 
of  any  dangerous  explosive  or  inflammable 
materials  is  carried  on."  Laws  1917,  c.  226, 
{  1.  The  petition  expressly  disclaimed  any 
purpose  to  predicate  liability  on  condtict  ot 
business  localized  in  an  establishment  It 
was  alleged  the  defendant's  business  Involved 
operation  of  motor  trucks  on  tbe  streets  of 
the  city  in  transporting  and  delivering  pe- 
troleum products  in  course  of  trade,  and 
liability  was  rested  on  the  distinguishing 
factor  of  process  requiring  nse  of  dangerous, 
explosive,  and  Inflammable  material.  This 
process  consisted  in  development  of  power  In 
the  truck  engines  by  use  of  gasolhie. 

The  question  presented  Is  novel,  and  Is  in- 
geniously argued  in  the  plalntllTs  brief  as 
follows: 

"We  have  iJleged  that  this  was  an  employ- 
ment wherein  a  process  reqoiring  the  use  of 
gasoline  was  carried  on.  This  is  exactly  true. 
This  automobile  truck  was  propelled  by  an  in- 
ternal combustion  engine  and  the  fuel  is  gaso- 
line, which  (theoretically  at  least)  is  a  high 
explosive  and  is  inflammable.  The  gasoline  of 
itself  does  not  propel  trucks,  but  without  it  the 
truck  refuses  to  move.  Intervening  between 
the  gasoline  and  the  propulsion  of  the  vehicle 
is  a  process  whereby  that  gasoline  is  changed  in 
its  form  and  converted  from  one  sort  of  sub- 
stance into  a  volatile  substance  highly  explo- 
sive, extremely  inflammable,  and  by  means  of 
that  process  and  the  equipment  it  is  harnessed 
and  required  to  do  useful  rather  than  destruc- 
tive work.  One  who  would  be  engaged  in  blast- 
ing rocks  by  means  of  giant  powder  would  be 
engaged  in  an  employment  wherein  a  process  of 
nsing  dangerous  explosives  is  carried  on.  Tbe 
process  there  would  be  tbe  method  of  drilling 
the  boles,  filling  them  with  powder,  tamping 
it  down  and  igniting  the  powder  by  the  electric 
spark  or  the  fuse,  to  procure  the  requisite  ex- 
plosion and  its  consequent  result.  In  this  case 
the  process  is  parallel.  Instead  of  driUing  tbe 
boles  we  have  them  provided  in  tbe  cylinder 
in  the  engine;  instead  of  pouring  gunpowder 
into  them,  we  inject  there  a  mixture  of  gaso- 
line and  air  which  has  been  processed  through 
a  clever  device  on  the  engine  and  made  from 
a  crude  nonexplosive  substance,  into  a  higldy 
refined  and  dangerously  explosive  substance, 
and  instead  of  tamping  the  powder  with  a 
tamping  rod  like  a  blaster,  we  compress  it  with 
the  pistons  of  the  engine  and  then  ignite  it  by 
the  spark,  and  when  the  explosion  occurs,  in- 
stead of  tearing  the  earth  asunder,  it  causes 
the  engine  to  revolve  by  a  process  of  mechan- 
ics. All  through  this  matter  there  is  a  pro- 
cess which  requires  tbe  use  of  gasoline,  and 
^vithout  gasoline,  and  without  tbe  treatment 
of  the  gasoline  by  the  process,  there  is  no  ener- 
gy. In  this  manner  we  convert  the  lifeless  fluid, 
with  its  potential  capacity,  into  an  active  dy- 
namic force,  and  the  change  is  wrought  by  a 
process." 
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Although  the  Workmen's  Comi)en8atIon 
Act  contains  many  definitions,  the  term  "pro- 
cees"  Is  not  defined.  It  Is  to  be  construed, 
therefore,  according  to  context  and  approved 
usage  of  language.  Generally,  "process" 
means  method  of  operation  or  treatment  in 
regular  course  of  performing,  producing,  or 
making  something.  Immediately  there  come 
to  mind  the  Bessemer  process  of  making  steel, 
pasteurization,  and  other  processes  known  by 
names  of  inventors ;  processes  named  from 
the  substances  used — the  carbon  process,  the 
gelatine  process— and  a  multitude  of  meth- 
ods employed  to  produce  useful  results  in 
arts,  sciences,  and  industries.  Should  we 
speak  of  processing  fruit,  it  is  not  likely  we 
would  be  understood  as  referring  to  gasoline- 
•car  delivery  from  commission  house  or-  gro- 
cery store;  and  nobody  would  think  of  a  cab  | 
company  as  processing  a  traveler  from  rail- 
road station  to  hotel. 

Turning  to  context,  the  statute  states  that 
the  employments  referrod  to  are  inherently       Abraham  Wallace  was  convicted  of  stata 
dangerous  and,  from  the  nature,  conditions,    tory  rape,  and  he  appeals.    Affirmed, 
or   means   of  Prosecution    involve  extraor-  I     ^^^^  g^^  ^,  ^^^     ,„,  appeUant 
dlnary  risk  to  life  and  limb  of  employees.  |     Richard  J.  Hopkins,  Atty.  Gen.,  and  Tink- 
If  the  business  of  motor-vehicle  transporta- ,  5,^^,  veale  and  B.  H.  Gaw,  both  of  Xop^a, 
tion  be  extrahazardous  the  peril  does  not  lie  ;  fo,  th^  state. 
In  the  method  of  developing  power.    That 


STATE  V.  WALLACE.    (No.  22823.) 
(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Byllalua  iy  the  Court.) 

1.  Criminal  law  <s=9942(l)  —  New  trials  not 
granted  for  newly  disoovered  Impeaching  evi- 
dence. 

The  rule  is  foUowed  that  new  trials  will  not 
be  granted  for  newly  discovered  evidence 
merely  of  an  impeaching  character. 

2.  Criminal  law  €=3670— Sustaining  obJacUons 
to  questions  not  error  Inabaenoe  of  show- 
ing what  answers  would  be. 

Objections  to  certain  questions  were  sus- 
tained. No  offer  or  showing  as  to  what  tl\e 
witnesses  woold  have  said  was  made.  Hela, 
no  error. 


Appeal 
County. 


from    District    Court,    Shuwnee 


process  is  merely  an  incident,  and  cannot  be 
regarded  as  stamping  itself  upon  the  whole 
business  as  a  characteristic  mark  of  danger^ 
Motor-vehicle  transportation  was  a  well- 
known  business  when  the  statute  was  en- 
acted, and  had  groTvn  to  enormous  propor- 
tions when  the  sections  under  consideration 
were  revised  in  1917.  Under  the  definitions 
of  "railway,"  "factory,"  mine,"  "quarry," 
"electrical  work,"  and  "engineering  work,"  a 
great  many  kinds  of  employment  are  speci- 
fied. Laws  1917,  c.  226,  }  2.  Numbers  of 
them  Involve  processes  of  various  classes. 
The  workmen's  compensation  acts  of  other 
states  had  placed  operation  of  trucks  amonjp 
hazardous  employments,  and  it  is  fair  to  as- 
sume that,  If  the  Legislature  had  intended  to 
include  so  Important  and  so  extensive  a  busi- 
ness as  motor-vehide  transportation  with- 
in the  provisions  of  the  statute,  it  would 
have  been  more  explicit. 

The  word  "factory"  Is  so  defined  that  the 
term  is  limited  to  premises  where  power  is 
used  in  manufacturing.  Including  certain 
named  premises.  An  obvious  purpose  of  the 
provision  relating  to  processes  was  to  extend 
the  act  to  manufactories  not  Included  in  the 
class  distinguished  by  the  attribute,  use  of 
mechanical  power.  The  provision  may  have 
other  applications,  but  the  court  is  not  able 
to  interpret  it  as  embracing  the  employment 
in  which  the  plaintiff's  husband  met  death. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  justices  concurring. 


WEST,  J.  The  defendant  was  convicted 
of  statutory  rape  upon  a  14  year  old  girl  liv- 
ing at  his  house,  and  appeala  The  assign- 
ments of  error  are:  Denial  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
giving  improper  instructions,  withdrawing 
from  the  consideration  of  the  Jury  certain 
testimony,  and  failing  properly  to  consider 
certain  affidavits  in  support  of  the  motion 
for  a  new  trial. 

[1]  The  girl  told  a  detailed  story  of  numer- 
ous ofTenses  committed  by  the  defendant. 
The  affidavits  olTered  on  the  hearing  of  the 
motion  for  a  new  trial  were  all  to  the  effect 
that  she  is  unworthy  of  belief.  The  rule  is 
that  new  trials  are  not  to  be  granted  on  new- 
ly discovered  evidence  even  when  proper  dili- 
gence is  shown,  when  such  evidence  is  merely 
impeaching.  State  v.  Lackey,  72  Kan.  95,  82 
Pac.  527,  and  cases  cited ;  Herrald  v.  Paris, 
89  Kan.  131,  130  Pac.  684;  and  State  v.  Mil- 
ler,  90  Kan.  230,  Syl.  9,  p.  244,  133  Pac.  878, 
Ann.  Cas.  1915B,  818. 

[2]  Touching  the  complaint  about  the  ex- 
clusion or  withdrawal  of  certain  evidence, 
all  the  abstract  shows  is  that  a  witness  was 
asked  if  she  heard  the  prosecuting  witness 
speak  of  a  certain  boy  and  what  she  said 
about  him.  ,  To  these  questions  objections 
were  sustainlH.  No  offer  to  prove  was  made, 
or  showing  as  to  what  the  witness  would 
have  said  if  permitted  to  answer  presented 
on  the  hearing  of  the  motion  for  a  new  trial ; 
hence,  under  the  familiar  rule,  no  error  can 
be  found  in  sustaining  the  objections  to  these 
questions.    Even  if  the  witness  had  been  per< 
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mitted  to  say  that  the  girl  apoke  about  the 
boy  and  laid  her  tronble  on  him,  it  could 
hare  been  competent  only  as  laying  a  founda- 
tion for  her  Impeachment  in  case  she  came 
back  on  the  stand  and  denied  making  such 
statements.  So  It  is  readily  seen  that  an  in- 
cursion into  far  regions  might  have  been 
started — regions  too  remote  for  Investiga- 
tlons  In  this  trial. 

The  record  before  iu  does  not  show  wheth- 
er or  not  any  dispute  or  denial  of  the  girl's 
showing  was  made.  It  must  be  that  the 
Jury  believed  her  testimony  or  enough  of  it 
to  be  convinced  of  the  defendant's  guilt,  and 
the  record  brings  nothing  to  onr  view  to  im- 
pale the  Justness  of  their  conclusion. 

,  There  is  nothing  to  indicate  tliat  title  Im- 
peaching evidence  could  not  have  been  pro- 
cured before  the  trial  was  concluded,  and 
indeed  it  may  be  fairly  inferred  that  it  could 
have  been  obtained  in  dne  time  by  slight 
diligence.  In  lawsuits  time  is  often  of  the 
essence  of  endeavors  to  get  all  the  facts  be- 
fore the  Jury,  and  when  one  is  on  trial  on  so 
grave  a  charge  it  behooves  him  to  be  alert 
In  bis  own  behalf  "while  it  Is  called  to-day." 
His  somnolence  or  inactivity  cannot  be  made 
available  by  an  effort  on  the  morrow  to  do 
what  should  bave  been  done  before  the  mor- 
row came. 

Finding  no  error  in  the  proceedings,  the 
jBdgment  is  affirmed. 

All  the  Justices  concurring. 


ROBINSON  V.  EARL  FRUIT  00.  OF  THE 
.     NORTHWEST.     (No.  3587.) 

(Snpreme  Court  of  Idaho.     March  20,  1922.) 

1.  J.adgiiieiit  «s» 1 07— Pendency  of  motion  af- 
fecting adverse  party's  right  to  proceed  pre- 
vents default 

The  pendency  of  a  motion  prevents  the 
entry  of  a  valid  default,  if  its  determination 
would  attect  the  right  of  the  adverse  party  to 
proceed  with  the  action. 

2.  Judgment  «=9l08  —  Pendency  of  a  motion 
does  not  prevent  default  If  Its  determination 
would  not  affect  adverse  party's  right. 

The  pendency  of  a  motion  does  not  prevent 
the  entry  of  a  valid  default,  if  its  determination 
would  not  aSect  the  right  of  the  adverse  party 
to  proceed  with  the  action. 

Appeal  from  District  Court,  TVin  Falls 
County;   Wm.  A.  Babcock,  Judge. 

Action  by  C.  A.  Robinson  against  the  Earl 
Fruit  Company  of  the  Northwest  for  debt. 
From  an  order  setting  aside  default  and  Judg- 
ment for  plaintiff,  he  appeals.    Affirmed. 

John  W.  Graham,  B.  M.  Wolfe,  and  J.  F. 
Martin,  all  of  Twin  Falls,  for  appellant. 

William  P.  Outhrle,  of  Twin  Falls,  and 
Cbas.  M.  Kahn,  of  Boise,  for  respondent. 


McCarthy,  J.  May  21,  1918,  appellant 
commenced  action  in  the  district  court  for 
Twin  Falls  county  against  respondent.  June 
10,  1918,  respondent's  demurrer  to  the  com- 
plaint was  confessed  by  appellant,  who  was 
given  10  days  to  file  an  amended  complaint. 
Nothing  further  was  done  until  May  15, 1920, 
when  a  new  attorney  for  appellant  was  sub- 
stituted, and  the  court,  by  an  ex  parte  order, 
permitted  the  filing  of  an  amended  complaint. 
This  was  served  by  mail  on  respondent's  at- 
torney, who  refused  to  admit  service.  May 
19,  1920,  re^ondent  filed  a  motion  to  strike 
the  amended  complaint  on  tbe  ground  that  It 
was  not  filed  within  the  time  granted  by  the 
court,  or  any  extension,  and  also  a  motion  to 
dismiss  the  action  for  lack  of  prosecution. 
Despite  vigorous  efforts,  respondent  was  un- 
able to  obtain  a  hearing  on  these  motions. 
June  7,  1920,  the  'clerk  entered  respondent's 
default  for  failure  to  answer  the  amended 
complaint,  and,  on  June  11,  1920,  he  entered 
Judgment  for  appellant  and  against  respond- 
ent Respondent  made  a  motion  to  set  aside 
the  default  and  Judgment,  which  was  grant- 
ed by  the  court.  From  the  order  to  tbis  effect 
this  appeal  is  prosecuted. 

[1,  2]  Tills  court  has  held: 

"A  plaintiff  in  an  action  is  not  entitled  to 
take  a  judgment  by  default,  where  a  proper 
motion  by  defendant  is  stiU  before  the  court  un- 
disposed of,  unless  tbe  determination  of  the 
motion  either  way  would  not  affect  the  right  of 
the  plaintiff  to  proceed  with  the  action."  Cen- 
tral Deep  Creek  Orchard  Co.  v.  C.  C.  Taft  Co., 
84  Idaho,  — ,  202  Pac.  1062. 

The  motion  in  that  case  was  one  to  anash 
tbe  service  of  summons.  However,  the  role 
Is  not  confined  to  that  character  of  motk>n. 
It  includes  any  motion,  the  determination  of 
which  would  affect  the  right  of  the  adverse 
party  to  proceed  with  the  action,  and  tbe 
pendency  of  such  a  motion  prevents  the  entry 
of  a  default.  On  the  other  band,  It  does  not 
include  all  motions.  If  tbe  motion  is  of  such 
a  character  that  the  determination  of  it 
would  not  affect  the  adverse  party's  right  to 
proceed  with  the  action,  its  pendency  does 
not  prevent  the  entry  of  default.  Exaqiple!! 
of  the  latter  sort  of  motion  are  those  which 
affect  purely  ancillary  or  incidental  matters, 
and  not  the  right  to  proceed  with  the  main 
cause  of  action. 

Let  us  apply  the  rule  above  stated  to  the 
facts  of  the  present  case.  Respondent  had 
the  right  to  a  ruling  of  the  court  upon  the 
question  whether  appellant  should  be  per- 
mitted to  file  the  amended  complaint,  long 
after  the  time  granted,  or  whether  his  right 
to  proceed  with  the  action  had'  been  lost  by 
failure  to  prosecute  it.  nie  motions  filed 
constituted  a  proper  method  of  raising  this 
question.  If  the  motions  had  been  granted 
this  would  have  ended  the  action.  The  mo- 
tions thus  affected  the  right  of  appellant  to 
proceed  with  the  action.    They  therefore  fell 
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within  the  rule  above  announced,  and  pte- 
vented  the  entry  of  a  valid  default. 

The  order  appealed  from  is  affirmed,  with 
'Costs  to  respondent 

RIGB,  6.  J.,  and  BUDGB  and  LEB,  JJ., 
«oncar. 

DUNN,  J.  I  concur  In  the  conclusion 
reached,  but  not  on  the  grounds  stated  In  the 
«lrinloD. 


FULLER  V.  STATE.     (No.  A-3871.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
March  U,  1922.) 

Appeal  from  District  Ck>urt,  Tulsa  County; 
Redmond  S.  Cole,  Judge. 

C.  D.  Fuller  was  convicted  of  manslaughter 
in  the  first  degree,  and  he  appeals.  Appeal 
dismissed. 

T.  Ik  Brown,  of  Tulsa,  for  plaintiff  in  er- 
ror. 

Oeorge  F.  Short,  Atty.  Gen.,  and  B.  B. 
Wood,  Asst  Atty.  Gen.,  for  the  State. 

PBB  CURIAM.  Plaintiff  in  error,  0.  D. 
Fuller,  was  informed  against  for  the  murder 
of  one  James  Morris,  alleged  to  have  been 
committed  in  Tulsa  county  on  the  26th  day  of 
December,  A.  D.  1919,  by  shooting  with  a 
pistol.  On  his  trial  the  Jury  found  him  guil- 
ty of  manslaughter  In  the  first  degree,  and 
fixed  his  punishment  at  four  years  in  the 
potitentlary.  From  the  Judgment  rendered 
on  the  verdict  on  April  27,  1920,  an  appeal 
was  perfected  by  filing  in  this  court  on  Octo- 
ber 21,  1920,  a  petition  in  error  with  case- 
made. 

His  counsel  of  record  has  filed  a  motion  to 
dismiss  the  appeal,  stating  that  the  Governor 
of  the  state  has  granted  a  parole  to  said 
plaintiff  in  error.  The  motion  to  dismiss  is 
sustained,  the  appeal  herein  is  dismissed,  and 
the  case  remanded  to  the  trial  court 


GARLAND  v.  STATE.     (No.  A-3910.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  16,  1922.) 

Appeal  from  County  Court,  Tulsa  County; 
W.  B.  Williams,  Judge. 

B.  Garland  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  he  appeals.  Appeal 
dismissed  on  motion  of  defendant 

Luther  James,  of  Tulsa,  for  plaintiff  in  er- 
ror. 
R.  B.  Wood,  Asst  Atty.  Gen.,  for  the  State. 
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PER  CURIAM.  Plaintiff  in  error,  B.  Gar- 
land, was  convicted  in  the  county  court  of 
Tulsa  county  upon  a  charge  that  he  did  un- 
lawfully manufacture  intoxicating  liquor,  to 
wit  six  gallons  of  whisky,  and  his  punish-, 
ment  fixed  at  a  fine  of  (500,  and  imprison- 
ment in  the  county  Jail  for  180  days.  From 
the  Judgment  rendered  on  the  verdict  on  the 
14th  day  of  October,  1920,  he  appealed  by 
filing  In  this  court  on  January  24,  1921,  a 
petition  in  error  with  case-made. 

On  March  11,  1922,  his  counsel  of  record 
filed  motion  to  dismiss  said  appeal,  which 
motion  is  sustained.  The  appeal  herein  is 
therefore  dismissed,  and  the  cause  remanded 
to  the  lower  court 


HENDRIX  V.  STATE.     (No.  A-3794.) 

.   (Criminal  Court  of  Appeals  of  Oklahoma. 
March  26,  1922.) 

Appeal  from  District  Court  Kiowa  Coun- 
ty; Thomas  A.  Edwards,  Judge.  . 

Frank  Hendrix  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

Geo.  W.  Martin,  of  Hobart,  for  plaintiff  in 
error! 

George  F.  Short  Atty.  Gen.,  and  B.  B. 
Wood,  Asst  Atty.  Gen.,  for  the  State. 


PBB  CURIAM.  The  plaintiffs  in  error, 
Frank  Hendrix  and  John  Bradley,  were 
Jointly  charged,  tried,  and  convicted  of  the 
crime  of  grand  larceny.  The  Jury  were  un- 
able to  agree  upon  the  punishment  The 
court  rendered  Judgment  and  sentenced  each 
of  said  defendants  to  imprisonment  in  the  re- 
formatory at  Granite  for  the  term  of  two 
years.  From  the  Judgment  an  appeal  was 
perfected  by  filing  In  this  court  on  June  7, 
1920,  a  petition  In  error  with  case-made. 

At  a  former  term  the  appeal  of  plaintiff  In 
error,  Bradley,  was  dismissed  on  the  ground 
that  said  plaintiff  in  error  was  a  fugitive 

from  Justice.    18  Okl.  Cr.  ,  200  Pap.  788. 

No  brief  has  been  filed  In  behalf  of  plaintiff 
in  error,  Hendrix,  and  when  the  case  was 
called  for  final  submission  it  was  submitted 
on  the  record. 

Upon  the  record  before  us  we  see  no  rea- 
son to  doubt  that  this  conviction  was  Justi- 
fied by  the  evidence.  The  trial  was  In  all  re- 
spects fair,  and  we  are  unable,  after  a  care- 
ful examination,  to  find  'anything  in  the  rec- 
ord sufficient  to  warrant  this  court  to  Inter- 
fere with  the  verdict  and  Judgment  of  convic- 
tion. 

The  Judgment  Is  therefore  affirmed. 
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MYRTLE  POINT  MILL  &  LUMBER  CO.  V. 
PIKE. 

(oupreme  Conrt  ot  Oregon.    April  11,  1922.) 

Appeal  from  Circuit  Court,  Coos  County; 
J.  S.  Coke,  Judge. 

Action  by  tbe  Myrtle  Point  Mill  &  Lumber 
Company  against  W.  E.  Pike.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Austin  S.  Hammond,  of  Myrtle  Point,  for 
appellant. 

Claud  H.  Giles,  of  Myrtle  Point,  for  re- 
spondent. 

BURNETTT,  C.  J.  This  is  an  action  to  re- 
cover on  a  subscription  to  tbe  capital  stock 
of  a  corporation  to  be  organized,  and  which 
was  afterwards  organized,  by  the  defendant 
and  the  other  subscribers.  The  present  ac- 
tion is  based  on  the  same  subscription  i)aper 
and  issues  similar  to  those  inyolved  in  the 
case  of  Myrtle  Point  Mill  &  Lumber  Co.  y. 
Clarke,  203  Pac.  588,  where  all  tbe  questions 
raised  here  had  our  careful  attention. 

That  precedent  Is  controlling  in  the  instant 
case,  and  compels  an  affirmance  of  the  judg- 
ment of  the  circuit  court 

BEAN,  BROWN,  and  McCOtJRT,  JJ.,  con- 
CTir. 


BOARD  OF  COM'RS  OF  NESS  COUNTY  V. 
HOPPER  et  al.    (No.  23517.) 

(Supreme  Court  of  Kansas.    Feb.  11,  1922.) 

(Syllahut  hfi  the  Court.) 

1.  Taxation  ^=>573*/2 — Ono  removing  Improve- 
ments from  property  subject  to  comity's  lien 
for  unpaid  taxes  not  personally  liable  for  de- 
lloienGy  In  amount  realized  from  sale. 

In  the  absence  oil  statute,  there  is  no  per- 
sonal liability  on  the  title  holder  of  real  proper- 
ty for  any  deficiency  in  the  amount  realized 
from  the  sale  of  such  property  under  tax  fore- 
closure proceedings,  although  such  deficiency 
may  have  been  caused  in  whole  or  in  part  by 
tbe  removal  of  improvements  from  the  prop- 
erty while  the  county's  lien  for  unpaid  taxes 
existed  thereon. 

2.  Taxation  «=>544— Subject  of  taxation  Is  stat- 
utory. 

The  entire  subject  of  taxation  is  statutory; 
the  method  prescribed  for  the  recovery  of  de- 
linquent taxes  is  statutory,  and  it  does  not  ex- 
ist apart  from  the  statute. 

Appeal  from  District  Court,  Ness  County. 

Action  by  the  Board  of  County  Commis- 
sioners of  Ness  County  against  J.  C.  Hopper 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Richard  J.  Hopkins,   Atty.   Gen.,   and  A. 
W.  Wilson,  of  Ness  City,  for  appellant. 
E.  T.  Poote,  of  Hutchinson,  for  appellees. 


DAWSON,  3.  This  novel  action  seeks  to 
charge  the  defendant  owners  of  certain  town 
lots  with  a  personal  judgment  for  damages 
for  the  removal  of  improvements  therefrom, 
which  caused  a  deficiency  in  the  amount  real- 
ized on  the  sale  of  the  lots  under  tax  fore- 
closure proceedings. 

Prior  to  1911,  the  Ness  City  Mill,  Light  & 
Ice  Company  owned  the  town  lots  in  ques- 
tion. On  these  lots  was  a  miU  of  consider- 
able value,  equipped  with  engines,  boUers^ 
machinery,  etc.  The  mill  was  partially  de- 
stroyed by  fire  on  June  21,  1911.  The  de- 
fendant Hopper,  president  of  the  milUntr 
company,  took  over  the  property  on  an  agree- 
ment to  pay  certain  debts  of  the  corporation. 
Hopper  junked  tbe  damaged  property;  he 
sold  the  boiler  for  $200,  the  machinery  for 
$200,  other  material  for  $300,  removed  the 
well  casing,  and  took  away  about  $200  worth 
of  stone  from  the  walla  and  foundations.  It 
Is  agreed  that  all  this  stuff  had  to  be  re- 
moved ere  the  mill  could  have  been  rebuilt, 
and  that  the  mill  machinery  was  valuable 
only  as  junk. 

The  taxes  on  the  lots  for  the  years  1911  to 
1917,  inclusive,  totaling  $555.63,  were  not 
paid  and  the  county  brought  an  action  against 
Hopper  and  the  miUing  company  to  foreclose 
Its  tax  Hen.  Judgment  in  rem  was  entered 
in  favor  of  the  county,  and  the  lots  were 
sold  by  order  of  conrt  for  $50.  The  costs 
of  the  action  were  $17.76,  leaving  the  net 
sum  of  $32.24  to  api^y  on  the  sevoi  years' 
taxes  chargeable  on  the  property. 

Thereafter,  and  on  the  theory  that  because 
Hopper  had  severed  from  the  realty  the  par- 
tially destroyed  equipment,  well  casing, 
stones,  etc.,  he  had  damaged  the  property, 
and  had  therefore  diminished  its  value  as 
security  for  the  satisfaction  of  the  county's 
lien  for  taxes,  this  action  was  begun.  The 
facts  were  all  developed  by  the  pleadings 
and  an  agreed  statement  of  facts,  and  the 
trial  court  gave  judgment  in  favor  of  de- 
fendants. 

The  county  board  appeals,  seeking  to  fas- 
ten liability  on  Hopper  by  apiAying  to  this 
situation  the  rule  of  personal  liability  which 
prevails  in  some  jurisdictions  where  an  in- 
solvent mortgagor  or  one  holding  under  him 
commits  waste  to  such  an  extent  as  to  reduce 
the  value  of  the  mortgaged  premises  so  that 
it  Is  insufficient  to  satisfy  the  lien  of  the 
mortgagee.  Lavenson  v.  Standard  Soap  Co., 
80  Cal.  245,  22  Pac.  184,  13  Am.  St.  Rep.  147, 
and  note;  Delano  v.  Smith,  206  Mass.  S65, 
92  N.  E.  500,  30  L.  R.  A.  (N.  S.)  474s 

[1,  tl  It  is  argued  for  the  county  that  al- 
though there  is  no  statute  covering  this  sub- 
ject the  principle  involved  in  the  statutes  re- 
lating to  the  disposition  of  personal  prop- 
erty without  the  payment  of  taxes  can  be 
invoked  to  help  perfect  a  liability  on  de- 
fendant in  this  case.  In  short,  by  a  plaus- 
ible course  of  reasoning,  the  county  board 
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(S0«  P.) 
argues  that  this  court,  by  principles  of  anal- 
ogy and  deduction,  should  declare  the  law  to 
be  what  the  Legislature  Itself  could  declare, 
but  what  the  T^egislature  has  not  yet  declared 
— that  where  the  owner  of  property  willfully 
damages  the  realty  by  removal  of  Improve- 
ments therefrom  he  Is  personally  liable  In 
damages  to  the  county  If  the  realty  thus  dam- 
aged win  not  sell  for  enough  to  pay  the  coun- 
ty's lien  for  taxes.  It  can  hardly  be  said  that 
the  want  of  legislation  on  this  subject  arises 
through  mere  oversight.  More  likely  it  arises 
through  studied  restraint  Having  the  mat- 
ter of  loss  of  taxes  and  evasion  of  taxes  in 
mind,  and  having  legislated  repeatedly  touch- 
ing the  making  away  with  personal  property 
'Without  payment  of  the  taxes  thereon,  the 
IiCgislaturA  must  have  bad  its  eyes  open  to 
the  fact  that  taxes  on  real  estate  are  occa- 
sionally lost  or  rendered  uncollectable  by  the 
destruction  or  removal  of  improvements  from 
the  freehold.  So  frequently  have  owners  of 
real  estate  removed  improvements  therefrom 
without  paying  the  accrued  and  delinquent 
taxes  tbat  it  cannot  be  said  that  the  Legisla- 
ture has  never  considered  the  subject.  As 
early  as  1889  the  removal  of  improvemmts 
from  mortgaged  property  to  the  prejudice  of 
the  mortgagee  had  become  sufficiently  grave 
to  justify  the  fixing  of  statutory  liabilities, 
both  civil  and  criminal,  for  such  misdeeds. 
Gen.  Stat.  1915,  §§  6479-64S1.  The  whole 
0mtter  of  taxation  is  statutory ;  the  means 
for  the  recovery  of  delinquent  taxes  Is  pre- 
scribed by  statute,  and  does  not  exist  apart 
from  the  statute. 

Whatever  the  abstract  merit  of  the  coun- 
ty's contention.  It  Is  one  which  should  be  ad- 
dressed to  the  Legislature,  and  not  to  the 
Judiciary.  The  Judgment  of  the  trial  court 
was  correct. 

This  conclusion  renders  it  unnecessary  to 
determine  the  Interesting  point  raised  by  the 
appellee — the  statute  of  limitations.  Civ. 
Code,  I  17,  d.  S  (Gen.  St  1915,  §  6907).  But 
see  Osawatomie  v.  Miami  County,  78  Kan. 
270,  96  Pac.  670,  130  Am.  St.  Rep.  369;  John- 
son T.  Llano  County,  15  Tex.  C^v.  App.  421, 
39  S.  W.  995 ;   17  R.  O.  L.  973. 

Affirmed. 

All  the  Justices  concurring. 
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trustee  thereof,  arising  out  of  the  business  of 
the  organization,  service  of  summons  upon  the 
nonresident  trustee  when  he  comes  into  the 
eonnty  to  attend  a  regular  meeting  of  the  trus- 
tees is  not  bad,  although  he  attended  the  meet- 
ing in  response  to  a  notice  from  the  secretary 
of  the  organization  that  the  meeting  would  be 
held,  and  although  it  was  the  intention  of  those 
commencing  the  action  and  of  the  secretary 
to  serve  the  summons  upon  the  nonresident 
trustee  if  he  should  attend  the  meeting. 

Appeal  from  District  Court,  Geary  County. 

Action  by  James  lams  and  others,  trustees 
of  the  Norma  Oil  &  Gas  Company,  against  J. 
B.  Tedlock  and  A.  F.  Wilson.  Judgment  for 
plalntifFs,  and  last-named  defendant  appeals. 
Affirmed. 

R.  M.  Hamer  and  Ganse  &  Fritb,  all  of 
Emporia,  for  appellant. 

Humphrey  &  Humphrey  and  Morris  & 
Weary,  all  of  Junction  City,  for  appellees. 


tAMS  at  at.  v.  TEDLOCK  et  al.    (No.  23526.) 
(Supreme  Ckmrt  of  Kansas.    Feb.  11,  1922.) 

(Syllabtu  ly  the  Court.) 

ProoeM  «=365— Ssrvlca  upon  noaresident  trus- 
tee la  oouaty  attending  regular  meeting  of 
trustees  in  action  against  him  liy  other  trus- 
tees held  sttfflcient 
In  an  action  by  some  of  the  trustees  of  a 

business  'organization    against   a   nonresident 


MARSHALL,  J.  A.  P.  Wilson  appeals 
from  a  judgment  against  him  and  J.  £}.  Ted- 
lock  for  $2,000.  The  only  question  involved 
in  the  appeal  is  error  in  overruling  the  mo- 
tion of  A.  F.  Wilson  to  quash  the  service  of 
summons. 

ICvidence  was  introduced  on  the  hearing  of 
the  motion,  and  from  that  evidence  the  court 
made  findings  of  fact  and  conclusions  of  law. 
No  better  statement  of  the  evidence  can  be 
made  than  that  contained  in  the  findings  of 
fact,  which  were  as  follows: 

"(1)  That  on  the  4th  day  of  November,  1919, 
and  for  some  time  prior  thereto,  James  lams, 
O.  C.  Arthur,  W.  J.  Wilson,  F.  A.  Durand,  H. 
A.  Ringel,  A.  F.  Wilson,  and  H.  B.  Tedlock 
were  trustees  of  the  Norma  Oil  &  Gas  Com- 
pany. 

"(2)  That  on  and  since  the  4th  day  of  June, 
1919,  the  headquarters  of  said  Norma  Oil  & 
Gas  Company  has  been  Junction  City,  Ge/iry 
county,  Kan.,  and  where  its  books  and  records 
have  been  kept  and  where  all  of  the  meetings 
of  the  trustees  of  said  company  are  to  be  held 
for  the  purpose  of  transacting  the  business 
of  said  company  and  where  all  of  such  meet- 
ings and  the  business  of  said  company  has  been 
transacted  by  said  trustees  since  the  4th  day 
of  June,  1919. 

"(3)  The  regular  meetings  of  the  trustees 
were  fixed  for  the  first  Tuesday  in  each  month. 
It  was  usual  or  customary  for  the  secretary  to 
send  to  each  of  the  trustees  a  written  notice  by 
mail  prior  to  the  first  Tuesday  in  each  month 
giving  notice  of  such  meeting.  Two  of  the  trus- 
tees lived  in  Geary  county,  Kan.  All  the  rest 
live  in  different  counties  of  the  state.  A.  F. 
Wilson,  one  of  the  trustees  and  one  of  the 
defendants  herein,  on  the  4th  day  of  November, 
1919,  lived  and  resided  in  Morris  county,  Kan. 

"(4)  That  at  the  regular  meeting  of  the  trus- 
tees of  the  Norma  Oil  &  Gas  Company  held  in 
Junction  City,  Kan.,  on  the  4th  day  of  Sep- 
tember, 1919,  and  at  which  meeting  A.  F.  Wil- 
son was  present  as   trustee,  a  question  was 
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raised  and  discussed  ij  which  it  was  claimed 
that  said  A.  F.  Wilson  and  the  defendant  J.  E. 
Tedlock  were  indebted  to  the  Norma  Oil  & 
Gas  Company  for  money  of  said  company  which 
they  had  taken  and  appropriated  to  their  own 
use. 

"(5)  Prior  to  the  4th  day  of  November,  1919, 
certain  lawsuits  had  been  commenced  in  the 
district  court  of  Miami  county,  Kan.,  against 
the  Norma  Oil  &  Gas  Company,  in  which  large 
sums  of  money  were  claimed  and  affecting  the 
property  of  the  company  situated  in  said 
county. 

"(6)  Prior  to  the  meeting  of  the  trustees 
on  the  first  Tuesday  in  November,  1919,  the 
secretary  of  the  company  mailed  to  each  of 
the  trustees,  including  the  defendant  A.  F.  Wil- 
son, a  notice  to  the  effect  that  there  would  be 
no  meeting  of  the  trustees  on  said  date,  but 
later,  and  in  sufficient  time  to  secure  a  meeting 
on  said  date,  the  secretary  sent  to  all  of  said 
trustees,  including  the  defendant  A.  F.  Wil- 
son, a  notice  the  substance  of  which  is  as  fol- 
lows: 'Regular  meeting  of  board  of  trustees  of 
the  Norma  Oil  &  Gas  Company  will  be  held  in 
this  city  next  Tuesday  evening.  Please  come, 
as  there  are  matters  of  importance  to  come  up 
for  disposition.* 

"(7)  There  'was  a  regular  meeting  of  the 
trustees  of  the  Norma  Oil  &  Gas  Company  at 
Junction  City,  Geary  county,  Kan.,  on  the  4tli 
day  of  November,  1919,  and  at  which  meeting, 
among  other  trustees,  the  defendant  A.  F.  Wil- 
son was  present. 

"(8)  Among  the  matters  intended  to  be  taken 
up. and  disposed  of  at  the  meeting  referred  to 
in  No.  7  was  to  effect  a  settlement  of  the  claim 
of  Norma  Oil  &  Gas  Company  against  said  A. 
F.  Wilson  and  J.  E.  Tedlock,  referred  to  in 
finding  No.  4,  also  the  arrangement  for  the 
employment  of  attorneys  to  represent  the  com- 
pany in  the  litigation  against  it  in  Miami  coun- 
ty, Kan. 

"(9)  It  was  the  intention  of  the  attorneys 
for  the  Norma  Oil  &  Gas  Company,  in  case 

A.  F.  Wilson  attended  the  meeting  referred 
to  in  finding  No.  7,  and  in  case  some  settlement 
or  adjustment  was  not  made  of  the  claim  which 
the  Norma  Oil  &  Gas  Company  claimed  to 
have  against  him  and  J.  E.  Tedlock,  that  they 
would  sue  him  and  secure  the  services  of  sum- 
mons upon  him  in  Geary  county,  Kan.,  while 
be  was  in  said  county  for  the  purpose  of  at- 
tending said  meeting. 

"(10)  The  suit  in  question  in  this  case  was 
filed  and  a  service  of  summons  was  made  upon 
the  defendant  A.  F.  Wilson  while  he  was  in 
Geary  county  for  the  purpose  of  attending  the 
trustees'  meeting  of  the  Norma  Oil  &  Gas 
Company  held  in  Junction  City,  Geary  county, 
Kan.,  on  November  4,  1919,  and  a  summons 
was  thereafter  issued  and  directed  to  the  sher- 
iff of  Miami  county,  Kan.,  for  the  defendant  J. 

B.  Tedlock,  and  was  there  served  by  said  sher- 
iff on  the  defendant  Tedlock. 

"(11)  The  defendant  A.  F.  Wilson  testified 
in  substance  in  the  hearing  of  the  motion  to 
quash  the  service  of  the  summons  herein  that 
he  would  not  have  attended  the  meeting  of  the 
board  of  trustees  in  question  in  this  case  if  he 
had  had  knowledge  that  the  suit  in  question 
would  be  brought  against  him  while  he  was  in 
attendance  upon  said  meeting. 

"(12)  During  all  of  the  time  inyolved  here- 


in, ever  since  and  now,  the  defendant  J.  E.  Te^ 
lock  was  and  is  a  bona  fide  resident  of  Miami 
county,  Kan.,  and  the  service  of  summons  is 
this  action  upon  him  was  procured  by  sending  a 
summons  to  said  county  and  the  service  of  the 
same  upon  the  said  Tedlock  by  the  sheriff  of 
Miami  county,  Kan. 

"(13)  The  minutes  of  the  meeting  of  the 
board  of  trustees  held  on  said  4th  day  of  No- 
vember, 1919,  as  prepared  by  O.  C.  Arthur, 
secretary  of  said  board,  read  as  foDows: 

"  'Junction  CSty,  Nov.  4,  1919. 

"  'Regular  meeting  of  the  Norma  Oil  Com- 
pany was  held  at  the  Central  National  Bank. 
Minutes  of  last  meeting  read  and  approved. 
RoU  caUed.  H.  E.  Tedlock,  A.  F.  Wilson,  Ar- 
thur, Durand,  lams,  and  Ringle  were  present. 
Bill  of  American  Glycerin  Company,  for  $111.- 
50  was  allowed  and  ordered  paid.  Letter  from 
Chas.  Garey  about  covering  tanks  was  read. 
H.  E.  Tedlock  said  he  would  see  that  the  tank 
was  covered.  The  following  resolution  was 
passed.  Resolution  that  Humphrey  &  Humph- 
rey and  L.  B.  Morris  be  authorized  and  direct- 
ed to  commence  action  at  the  courts  for  the 
recovery. from  J.  E.  Tedlock  and  A.  F.  Wilson 
of  the  sum  of  $11,960  owing  by  them  to  the 
company  or  its  trustees  and  for  any  other  sums 
that  may  be  found  so  owing  from  them  and 
that  all  things  done  by  said  attorneys  pursuant 
to  said  end  by  virtue  of  informal  instructions 
from  the  majority  of  the  trustees  be,  and  the 
same  are  hereby,  ratified  and  confirmed.  Meet- 
ing  adjourned.  C.   0.   Arthur,   Secy.'" 

Upon  these  findings  of  fact,  the  coart  made 
the  following  conclusions  of  law: 

"That  the  service  of  the  summonses  in  this 
case  were  not  procured  by  fraud  and  were  le- 
gally made." 

No  false  statement  was  made  to  Wilson  to 
Induce  him  to  go  to  Junction  Olty.  It  was 
tlie  duty  of  the  secretary  to  notify  Wilson 
of  the  meeting  of  the  trustees;  it  would 
have  been  an  act  of  bad  faith  on  the  part 
of  the  secretary  not  to  notify  Wilson.  As  a 
trustee  of  the  gas  company,  it  was  Wilson's 
duty  to  attend  that  meeting.  There  was  Im? 
portant  business  to  be  transacted — the  em- 
ployment of  attorneys  to  defend  in  pending 
litigation — and,  although  that  matter  was 
not  attended  to,  the  failure  to  do  so  did 
not  render  the  calling  of  the  meeting  fraud- 
ulent. Wilson  knew  of  the  dispute  between 
himself  and  the  plaintiffs ;  he  ought  to  have 
Icnown  that  the  dispute  might  be  considered 
at  the  meeting  and  might  develop  into  litiga- 
tion. It  was  not  an  act  of  fraud  on  the  part 
of  the  plaintiffs  if,  when  Wilson  attended 
the  regular  meeting  of  the  trustees  and  did 
not  adjust  the  difference  between  himself  and 
the  plaintiffs,  they  commenced  an  action 
against  him  and  served  him  with  summons. 

The  line  between  good  and  bad  service  in 
cases  of  this  character  may  be  hard  to  define, 
but  It  may  be  safely  said  that,  where  fraud 
la  practiced,  the  service  is  bad,  and  where 
no  fraud  is  practiced,  the  service  is  good. 
What  was  the  fraud  practiced  on  Wilson? 
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fie  says  that  he  'Vas  purposely  enticed  and 
Induced  to  attend  a  meeting  of  the  trustees 
of  the  Norma  Oil  &  Oas  Company,  called  at 
Junction  City,  Kan.,  the  main  intent,  mo- 
-tlve  and  purpose  of  which  was  to  secure  his 
presence  In  that  county  In  order  that  he 
ciight  there  be  served  with  process,  and  that 
this  constitutes  Judicial  fraud."  The  meet- 
ing was  a  regular  one.  It  had  been  post- 
'.poned,  but  it  became  necessary  to  bold  it. 
Notices  of  the  meeting  must  be  sent  to  all 
-of  the  trustees,  including  Wilson.  The  busi- 
ness of  the  company  demanded  attention. 
•wy»on  waa  one  of  those  whose  duty  it  was 
to  attend  to  that  business. 

For  the  purpose  of  showing  the  extent  to 
'Which  the  United  States  Supreme  Court  has 
-gone  in  upholding  the  service  of  process,  we 
'quote  from  the  notes  In  21  B.  O.  L.  1276,  as 
follows: 

"Jaster  v.  Currie,  198  U.  S.  144,  25  Sup.  Ot 
614,  49  L.  Ed.  988,  holding  that,  where  the  de- 
fendant came  into  the  jurisdiction  of  the  conrt 
for  the  purpose  of  being  present  at  the  taking 
of  a  deposition  and  was  served  with  process, 
the  service  was  valid,  although  it  was  shown 
that  notice  of  the  taking  of  the  deposition  was 
served  on  him  for  the  express  purpose  of  en- 
ticing him  within  the  conrtfs  jurisdiction/' 
Note  6. 

The  court  in  that  case  said: 

"The  question  is  whether  the  service  of  a 
writ,  otherwise  lawful,  becomes  unlawful  be- 
cause the  hope  for  a  cliance  to  make  it  was 
-the  sole  motive  for  other  acts  tending  to  cre- 
ate the  chance,  which  other  acts  would  them- 
-selves  have  been  lawful  but  for  that  hope." 
198  17.  S.  148,  26  Sup.  Ct.  61S,  49  L.  Ed.  98a 

Wilson  cites  a  numb«-  of  cases,  among 
which  are:  "Van  Horn  v.  Great  Western  Man- 
ufacturing Co.,  37  Kan.  523,  15  Pac.  562; 
Wells  T.  Patton,  50  Kan.  732,  33  Paa  IB; 
Abercrombie  v.  Aberoromble,  64  Kan.  29, 
«7  Pac.  539;  and  Felght  v.  Wyandt,  79 
Xan.  309,  99  Pac.  611.  In  each  of  the  cases 
dted  by  Wilson  positive  fraud  was  practiced, 
and  it  can  be  pointed  out.  None  of  them  Is 
analogous  to  the  present  action. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


BECKETT  V.  MILLER  et  al.     (No.  23900.) 

(Supreme  Court  of  ICansas.     Feb.  11,  1922.) 

(Byttaius  b«  the  Court.) 
Brokers  «3>74 — Evidence  ^=3424 — Puroiiaser'a 
llablilty  for  commission  under  parol  agr«»> 
ment  not  affected  by  failure  to  provide  there- 
for Is  written  agreement  to  which  broker 
was  not  a  party. 
Where  at  the  time  a  written  agreement  is 
made  for  the  sale  ot  land  it  is  orally  agreed  be> 


tween  the  parties  and  an  agent  originally  em- 
ployed by  the  seller  that  the  buyer  is  to  pay 
ills  commission,  the  enforcement  of  the  buyer's 
promise  in  an  action  against  him  by  the  agent 
is  not  prevented  by  the  fact  that  nothing  was 
said  about  the  matter  in  the  writing,  to  which 
the  agent  was  not  a  party. 

Appeal  from  District  C!onrt,  Kiowa  CJounty. 

Action  by  J.  A.  Beckett  against  A.  B.  Mil- 
ler and  another.  Judgment  for  plaintiff 
against  named  defendant,  and  named  de- 
fendant appeals.    Affirmed. 

C.  H.  Bissett,  of  Greensburg,  for  appellant. 
O.  G.  Underwood,  of  Greensburg,  for  ap- 
pellee. 

MASON,  J.  A.  W.  Kline,  the  owner  of  a 
tract  of  land,  Usted  it  for  sale  with  J.  A. 
Beckett,  a  real  estate  agent.  Beckett  ne- 
gotiated a  sale  to  A.  B.  Miller.  A  written  con- 
tract was  executed  by  Kline  and  Miller,  pro- 
viding for  the  sale  of  the  land  by  the  former 
to  the  latter  for  |16,000.  Later  Beckett 
sued  Miller  for  his  commission  of  $400,  al- 
leging that  he  had  agreed  to  pay  it.  The 
plaintiff  recovered  Judgment,  and  the  de- 
fendant appeals. 

The  evidence  was  that  Just  before  the 
written  contract  between  Kline  and  Miller 
was  signed  It  was  orally  agreed  between  the 
three  that  the  latter  was  to  pay  Beckett's 
commlssloii.  The  defendant  urges  that  a 
promise  oa  his  part  to  pay  the  commission 
would  have  been  an  agreement  to  pay  for 
the  land  $400  more  than  the  consideration 
nsmed  in  the  vrrltten  contract ;  that  evidence 
of  such  an  oral  promise  was  inadmissible  be- 
cause it  amounted  to  an  attempt  to  vary 
the  terms  of  the  written  contract.  It  Is  true 
that  in  the  absence  of  any  express  agree- 
ment Kline  and  Kline  alone  was  liable  for 
the  plaintiff's  commission.  It  was  of  course 
competent  for  the  parties  to  make  such  an 
agreement  In  this  respect  as  they  saw  flt. 
The  payment  of  the  commission  was  not  a 
matter  that  was  an  essential  part  of  the 
written  agreement  between  Kline  and  Miller 
— that  document  defined  what  Miller  was  to 
pay  Kline  and  what  he  was  to  receive  In  re- 
turn. The  commission  by  the  adjustment 
effected  became  a  matter  between  the  plain* 
tiff  and  MiUer.'  This  action  is  not  one  by 
Kline  to  exonerate  himself  from  liability. 
It  is  not  brought  to  enforce  the  written 
agreement  It  Is  founded  on  the  oral  prom- 
ise of  MQler  to  the  plaintiff,  who  was  not  a 
party  to  the  writing.  In  this  situation  we 
think  the  rule  forbidding  the  admission  of 
oral  evidence  to  vary  a  written  contract  has 
no  application.. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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MAIN  etal.v.YANOELLetal.     (No.  23524.)* 
(Supreme  Court  of  Kansas.     Feb.  U,  1922.) 

(Svllahut  hv  the  Court.) 

Wills  «s>55( I)— Evidence  held  to  sustain  ver- 
dict and  finding  tliat  testator  was  of  unsound 
mind. 

Tlie  record  examined,  and  the  finding  of 
the  jury  and  also  of  the  court  that  when  the 
will  in  question  was  made  the  testator  was  of 
unsound  mind  is  held  to  be  sustained  hj  the 
evidence. 

Appeal  from  District  C!onrt,  Shawnee 
County. 

Suit  by  Martha  Main  and  another  against 
Annie  Tandell  and  others,  as  executors  of 
Joseph  Casson,  deceased,  and  others,  to  set 
aside  will  of  Joseph  Casson.  Decree  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

W.  R.  Hazen  and  Otis  AUen,  both  of  To- 
pelca,   for   appellants. 

O.  S.  Hungate  and  W.  B.  Atchison,  both 
of  TopeJia,  for  appellees. 

WEST,  3.  Joseph  Casson  made  hla  will 
November  18,  1016,  giving  his  property  to 
his  grandchildren  bom  of  a  daughter  by 
his  second  wife.  He  had  previously  con- 
veyed his  farm  of  240  acres  to  the  daughter 
in  whose  family  be  was  living  during  the 
latter  years  of  his  life  except  when  at  the 
Soldiers'  Home  at  Leavenworth.  The  plain- 
tiff brought  this  suit  to  set  aside  the  will  on 
the  grounds  of  undue  influence  and  mental 
Incapacity.  The  court  eliminated  the  first 
ground,  and  submitted  to  the  Jury  the  ques- 
tion: 

"Was  Joseph  Casson  of  sound  mind  and 
memory,  as  that  expression  is  defined  in  the  in- 
structions given  by  the  court,  on  the  date  of 
the  execution  of  the  will?" 

— to  Vfblpb  the  jury  answered  "No."     The 
court  also  made  a  finding  that — 

"Joseph  Casson,  deceased,  was  of  unsound 
mind  at  the  time  of  the  execution  of  the  will, 
*  •  •  and  the  court  hereby  approves  said 
finding  of  the  jury  and  adopts  same  as  his  own, 
and  hereby  finds  upon  the  evidence  that  Joseph 
Casson  was  of  unsound  mind  at  the  time  of  the 
execution  of  said  vrill.    •    •    •  •' 

Joseph  Casson  died  February  9,  1917,  less 
than  three  months  after  making  the  will, 
at  the  age  of  87.  He  was  a  veteran  of  the 
Civil  War,  and  spent  several  of  his  later 
winters  at  the  Soldiers'  Home  at  Leaven- 
worth, the  last  time  being  in  1913.  The 
winter  of  1914  he  spent  at  Hot  Springs,  Arlc., 
and  visited  the  plaintiff,  Martha  Main,  from 
February  to  May  thereafter,  on  his  way 
home.  A  number  of  witnesses  who  had 
known  him  for  many  years  testified  to  cer- 


tain peculiar  actions  and  conduct,  and  that 
they  believed  he  was  of  unsound  mind. 

Joseph  Casson  appears  to  have  been  eccen- 
tric, erratic,  active.  Irritable,  fond  of  music, 
a  good  singer,  given  to  dancing  jigs,  an  ex- 
treme partisan  in  politics,  an  active  mem- 
ber of  the  a.  A.  R.  Post,  and  a  man  whose 
pecnllarities  would  naturally  attract  atten- 
tion, but  he  was  active  in  business  and  ap- 
parently successful  until  late  in  life,  and 
seems  to  have  been  a  man  of  strong  indi- 
viduality and  considerable  force.  There  was 
evidence  that  with  increasing  years  be  be- 
came somewhat  careless  In  his  appearance 
and  habits,  and  his  daughter  complained 
that  during  his  visit  in  1914  his  personal 
habits  were  in  some  respects  repulsive. 

On  the  date  the  will  was  dravm  and  exe- 
cuted, his  daughter  and  her  husband  went 
with  him  to  the  office  of  his  attorney,  wno 
had  done  business  for  him  for  many  years. 
The  daughter  testified  that  be  was  greatly 
attached  to  her  children;  that  when  they 
went  to  have  the  will  drawn: 

"Mr.  Razcn  got  up,  shook  hands  with  papa, 
and  said,  'How  do  you  do,  Joe?'  and  talked 
some.  Papa  said  he  wanted  to  fix  some  prop- 
erty. Mr.  Hazen  asked  him  what  he  wanted  to 
do  with  it  Papa  said  he  wanted  to  fix  it  for 
'her*  little  children,  referring  to  me.  Mr.  Ha- 
zen explained  to  liim  the  different  ways,  but  I 
can't  tell  them  now." 

His  counsel  testified: 

"The  first  I  knew  of  the  will  transaction, 
Acheson  and  his  wife  and  Mr.  Casson  came  in- 
to the  office.  Do  not  remember  of  Mr.  (>asson 
ever  coming  into  the  office  assisted  by  any  one. 
Never  saw  him  when  he  could  not  walk  by  him- 
self. When  Mr.  Casson  came  into  my  office  at 
the  time  the  will  was  written,  'the  first  thing, 
of  course,  was  a  greeting,  •  •  • '  and  we 
talked  awhile  until  we  got  down  to  business; 
then  he  said,  in  8ul>stance,  he  wanted  to  dis- 
pose of  his  property  to  his  three  grandchildren^ 
and  wanted  to  know  how  it  could  be  done.  I 
have  a  recollection  or-  impression  that  in  the 
conversation  he  used  the  word  'deed,'  but  after 
he  told  me  what  he  wanted  to  do,  I  explained 
to  him  he  could  do  it  in  two  ways.  The  only 
way  he  could  dispose  of  it  after  his  death  was 
by  will,  and  in  bis  will  be  could  have  a  trustee 
to  handle  the  property  if  he  desired,  or  he 
could  will  it  direct  to  the  children.  My  I>est 
recollection  is  he  asked  me  if  it  was  willed  to 
the  children  whether  the  children  could  handle 
it  and  whether  it  could  be  sold.  •  •  •  I  took 
a  scrap  of  paper  and  a  pencil  end  made  a  mem- 
orandum of  how  Mr.  Casson  wanted  the  wiU 
made.  I  then  called  to  the  stenographer,  and 
she  came  to  the  desk  where  I  was.  I  dictated 
the  will  to  her,  and  she  took  it  out  in  the  re- 
ception room  and  transcribed  it  and  brought  it 
iMck.  I  read  it  over,  as  I  always  do,  first,  to 
see  if  there  were  any  mistakes  in  the  tran- 
scribing, and  then  read  it  aloud  to  Mr.  Casson, 
and  the  will  was  satisfactory,  and  it  was  sign- 
ed. He  signed  the  will  himself;  no  one  assist- 
ed him. 


£=>For  other  cases  se«  same  topic  and  KBY-NUHBER  In  all  Kay-Numbered  Digests  and  Indoxai 
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"Q.  Did  dther  one  [Achemn  or  wife]  sug- 
gest  before  the  will  wag  drawm  what  should  go 
into  it?  A.  I  would  say  not.  If  they  had  I 
wouldn't  have  written  the  will.  He  was  the 
one  who  told  me  what  he  wanted  done  with  his 
property  after  his  death.  •  •  •  He  was,  in 
my  opinion,  of  sound  mind." 

H.  W.  Page  testified  that  he  had  known 
Joseph  Casson  about  20  years,  and  had  done 
business  for  him  and  against  him,  and  when 
the  will  was  made  witness  and  Judge  Hazen 
were  partners. 

"The  first  I  saw  of  Casson  he  was  coming 
into  the  office,  his  daaghter  and  son-in-law  with 
him;  they  had  hold  of  his  arm.  He  was  very 
feeble.  They  went  into  Mr.  Hazen's  private 
office. 

"Q.  Did  yon  hear  what  transpired  in  the  of- 
fice after  they  went  in  there?  A.  I  heard,  bnt 
didn't  pay  any  attention,  so  that  I  could  not 
repeat  what  was  said.  The  day  was  not  cold, 
bat  Mr.  Casson  had  on  an  overcoat  and  a  long 
red  scarf  around  his  neck,  and  wore  a  cap. 

"Q.  Was  anything  said  between  Judge  Hazen 
and  Mr.  Casson  in  relation  to  the  will  7  A.  Mr. 
Hazen  said  to  Casson,  he  said,  'Joe,  is  that  the 
way  you  want  it?'  Mr.  Casson  was  then  where 
I  could  see  him.  Our  door  was  partly  open. 
The  telephone  rang,  and  I  was  in  the  act  of 
answering  the  phone  when  Mr.  Hazen  asked 
Mr.  Casson  that.  Mr.  Casson  made  no  reply. 
Mr.  Casson  was  crying,  tears  running  down 
his  face. 

".Q.  Did  you  hear  him  say  anything  abont  it 
that  time?    A.  No,  sir. 

"Q.  Did  he  make  any  answer  to  the  question  T 
A.  No,  sir.  Mr.  Hazen  asked  him  in  a  loud 
voice,  'Joe,  is  that  the  way  yon  want  the  will?' 
ami  without  appearing  to  understand  he  said: 
'If  that's  the  way  these  folks  want  it,  I  guess 
it's  aU  right." 

Mr.  Page  further  testified  that  it  was  cus- 
tomary for  him  to  witness  wills  made  in  the 
office,  and  that  the  stenographer  was  not 
called  to  witness. 

"  1  think  we  were  I>oth  there,  and  they  had 
arranged  the  witnesses  to  the  will.'  That  he 
did  not  know  what  Mr.  Casson  was  crying 
about." 

He  spoke  of  the  "old  man  appearing  not 
to  know  where  he  was  that  day."  There 
was  considerable  evidence  by  this  and  other 
witnesses  which  would  be  relevant  to  the 
question  of  undue  influence,  but  the  fore- 
going is  the  substance  of  what  occurred  at 
the  time  of  the  execution  of  the  wilL 

In  support  of  the  motion  for  a  new  trial, 
James  Acheson  made  af&davit  that  he  is  the 
father  of  Harry  Acheson,  and  lives  on  Mnn- 
son  avenue,  west  of  Topeka;  that  he  was 
well  acquainted  with  Joseph  Casson;  that 
In  November,  1916,  Joseph  Casson,  Harry 
Acheson,  and  Lena,  his  wife,  stopped  at 
affiant's  home  and  visited  there  some  time 
before  going  on;  that  while  they  were  there 
affiant  had  quite  a  conversation  with  Jo- 
seph Casson,  in  which  the  latter  said: 


"He  was  going  to  town  to  fix  things  np  that 
day  80  that  there  would  he  no  trouble  about 
his  property  after  he  was  called  awdy,  and 
that  later  they  all,  said  Joseph  Casson,  Harry 
Acheson,  and  wife,  went  away  together.  Later' 
said  Harry  Acheson  and  wife  came  back  to 
aflSant's  heme  with  said  Joseph  Casson,  and 
left  him  there  while  they  went  back  to  the 
city  to  do  some  shopping.  That  during  the 
absence  of  said  Acheson  and  wife,  Joseph  Cas- 
son ate  supper  with  aflSant,  and  affiant  had  a 
long  conversation  with  him  before  Harry  Ache- 
son and  wife  returned.  In  said  conversation, 
said  Joseph  Casson  stated  that  he  had  made 
his  will  in  favor  of  the  Acheson  children.  He 
said  some  of  his  children  had  misused  him,  and 
they  should  not  get  none  of  his  property.  He 
did  not  say  anything  against  his  daughter  Mrs. 
Yadall,  but  said  her  husband  was  a  drinking 
man,  and  that  he  should  not  have  a  chance  to 
spend  any  of  his  (Casson's)  property  for  booze. 
He  mentioned  his  son  John  Casson  and  his 
daughter  Mrs.  Main  as  the  ones  who  had  mis- 
used and  defrauded  him;  he  was  in 'good  spir- 
its and  appeared  to  be  pleased  that  he  had 
things  fixed  as  he  desired." 

Dr.  McDonald  testified  that  certain  actions 
and  conduct  of  Joseph  Casson  teetifled  to 
would  indicate  an  unsound  mind.  Among 
other  things  testified  to  touching  Joseph 
Casson's  actions  and  mental  condition,  one 
witness  stated: 

He  had  known  him  since  1892,  and  lived 
neighbors  and  had  conversations  with  him  up 
until  his  death,  and  that  he  did  not  "think  he 
was  really  sound  in  his  mind. 

"Q.  What  do  yon  mean  by  unsound  mind?  A. 
When  a  person  is  forgetful  and  don't  realize 
what  they  are  talking  about.  He  met  him  4 
or  5  years  ago  on  his  return  from  the  Soldiers' 
Home,  and  Casson  looked  at  him  and  said, 
'Well,  who  are  you?'  •  •  •  Sometimes  he 
conversed  intelligently,  and  sometimes  he 
didn't.  'That  he  would  ramble  about  his  busi- 
ness and  troubles.' "  That  on  one  occasion 
when  Casson  had  had  trouble  with  his  wife  he 
came  riding  on  a  horse,  and  wearing  a  lady's 
bat,  and  did  not  seem  to  know  what  he  was 
talking  about. 

Robert  F.  McOill  said: 

He  had  known  Joseph  Casson  for  many  year; 
and  that  "in  the  latter  part  of  his  life  the  wit- 
ness noticed  that  his  mind  got  worse  as  he 
grew  older;  that  he  stooped,  his  hand  shaky, 
and  he  appeared  greatly  aged  and  worn  out; 
that  he  was  getting  old  and  more  feeble,  'and 
hia  mind  going  as  he  went";  that  the  last  time 
he  met  him,  Mr.  Casson  did  not  know  the  wit- 
ness." 

John  Hensler  bad  a  conversation  with  him 
six  months  before  he  died  and  had  known 
him  for  38  years. 

"He  became  more  feeble  and  childish,  and 
that  ha  didn't  know  the  witness  when  he  met 
him." 

C.  E.  Bearhs  of  the  Soldiers'  Home,  called 
a  commander,  met  Mr.  Caason  every  day 
while  there. 
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"I  observed  his,  physical  condition  was  poor. 
As  to  his  mental  condition,  I  observed  that  he 
would  set  himself  in  trouble  with  the  members, 
artruing  questions,  getting  into  heated  diacoa- 
'sions,  and  debated  on  politics  and  religion  fre- 
quently, and  I  have  been  called  to  go  and  set- 
tie  questions  and  malic  him  hush.  •  •  •  He 
would  sometimes  get  into  arguments  and  act 
strangely  and  uncalled  for,  and  get  into  quite 
heated  debates  and  lose  the  friendship  of  the 
member.  He  was  unreasonable  and  not  ration- 
al, but  cannot  recall  any  specific  instance  of 
that  kind.  After  observing  his  conduct,  as  I 
have  stated,  in  my  opinion  his  mind  was  un- 
sound; basing  my  opinion  on  my  observation 
of  his  conduct  and  conversation  during  the 
months  that  I  knew  him,  he  was  not  competent 
to  transact  business  intelligently.    •    *    *  " 

Z.  C.  Powers  was  well  acquainted  with 
Joseph  Cassou.  As  to  bis  mental  condition, 
he  said: 

"I  have  stated  all  I  know  about  that,  as  I 
supposed.  I  noticed  that  he  was  not  right 
some  way;  that  there  was  something  wrong 
with  him.  No  man  would  go  on  as  he  did  in  his 
right  mind." 

Chaplain  Payne  was  in  the  Second  Illinois 
Cavalry  with  the  testator,  and  began  bis 
duties  at  the  Soldiers'  Home  in  July,  1888. 
He  first  became  acquainted  with  him  as  a 
singer  in  the  army. 

"When  he  came  to  the  Home  he  attended  oar 
chapel;  when  he  was  here  he  often  led  the 
singing  as  choir  master.  *  *  *  I  remember 
of  his  talking  about  a  daughter  that  lived  on,  I 
think,  his  farm.  He  had  two  granddiildren 
that  he  showed  my  vrife  and  I  pictures  of  the 
grandchildren,  and  he  was  always  talking  of 
those  children  and  that  daughter.  I  think  he 
told  me  that  he  and  his  wife  had  separated,  and 
■he  got  part  of  the  property,  and  he  got  part 
of  it,  and  that  he  lived  with  his  daughter  on 
the  farm  with  the  two  grandchildren.  He 
wonid  visit  us  every  month  or  two.  •  •  • 
'Well,  I  realised  in  some  things  he  was  a  little 
childish,  but  if  I  was  going  to  cheat  a  man, 
Joe  Casson  would  have  been  the  last  man  I 
would  have  tried  to  cheat  out  of  his  property. 
He  had  mental  capacity  enough  to  look  after 
himself.' " 

The  Jury  were  told: 

'To  be  of  sound  mind  and  memory,  it  Is  not 
necessary  that  a  person  should  have  suflScient 
capacity  to  make  contracts,  to  do  business  gen- 
erally, or  to  engage  in  complex  or  intricate 
business  matters.  *  *  *  In  this  connection 
I  will  say  to  yon  that  it  is  not  enough  in  itself 
to  disqualify  a  person  from  making  a  win  or 
to  warrant  the  setting  aside  of  bis  win,  or  to 


warrant  a  finding  that  he  was  not  of  sound 
mind  and  memory;  that  he  may  have  been  odd 
or  eccentric,  contentions,  radical,  or  quarrel- 
some. *  •  •  Before  a  will  can  be  held  in- 
valid so  far  as  the  question  raised  in  this  case 
is  concerned,  it  must  be  found  that  the  person 
was  not  of  sonnd  mind  and  memory  at  the  time 
of  the  making  of  the  will.  •  •  *  The  ques- 
tion here  is  not  as  to  what  the  condition  of 
the  mind  of  Joseph  Casson  may  have  been  at 
some  time  prior  to  that  of  the  execution  of  his 
will  or  what  qualities  or  characteristics  he 
may  have  possessed  at  other  times,  but  your 
inquiry  should  be  as  to  his  mental  capacity 
at  the  time  of  making  the  will,  but,  as  stated 
above',  the  evidence  relating  to  such  matters 
upon  occasions  before  and  after  making  the 
1^  is  proper  for  you  to  consider  and  give  such 
weight  as  yon  think  it  entitled  to  in  determining 
the  main  question.    •    •    • " 

The  settled  rule  is  that  the  trial  court's 
finding  of  facts  is  conclusive  unless  such 
finding  is  unsupported  by  the  evidence.  The 
testam«itary  capacity  of  Joseph  Casson 
was  the  sole  point  passed  upon  by  the  jury 
and  by  the  court,  both  finding  against  its 
sufficiency.  In  BruingttMi  v.  Wagoner,  100 
Kan.  10,  164  Pac.  105T,  the  trial  court  found 
that  the  testator  was  mentally  incompetoit 
to  make  a  will.  Certain  evidence  was  re- 
ferred to  In  the  opinion,  and  It  was  then  re- 
marked: 

"That  there  was  other  and  contradictory  evi- 
dence is  of  no  consequence  in  a  court  of  appeal, 
which  is  bound  by  the  trial  court's  findings  of 
fact  BO  long  as  there  is  competent  and  suffi- 
cient evidence  which  would  justify  such  find- 
ings, and  in  tiiis  case  there  was  no  trouble  on 
that  aocoont"    100  Kan.  p.  18,  19*  Pac.  1069. 

Here  it  Is  insistently  urged  that  there  was 
no  competent  evidwce  to  show  testamenta- 
ry Incapacity  when  the  will  was  signed. 
But  there  was  sufficient  to  have  the  actual 
effect  of  convincing  12  Jurors  and  an  able 
and  experienced  Judge — and  we  are  unable 
to  say,  after  a  careful  searching  of  the  rec- 
ord, that  the  conclusion  reached  was  un- 
founded or  unjustified.  It  is  needless  to  use 
the  scalpel  of  analysis  to  demonstrate  each 
item  tending  to  show  a  diseased  condition  of 
the  testator's  mind.  .  Neither  would  it  avail 
to  assert  that  other  triers  of  fact  might 
reach  other  conclusions. 

The  record  from  which  we  have  quoted 
affords  sufficient  evidential  basis  for  the 
finding  reached,  and  the  decree  Is  affirmed. 

All  the  Justices  concurring. 
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DUNCAN  V.  KANSAS  CITY  PACKING  BOX 
CO.     (No.  23510.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Syllabus  by  the  Court.) 

1.  Matter  and  sarvant  <8=5>40&— Compensation 
suit  held  maintainable  without  arbitration. 

The  plaintiff,  seeking  compensation  for  an 
injnry,  sent  a  letter  to  his  employer  that  he 
objected  to  submitting  his  daim  to  any  com- 
mittee, and  that  "unless  you  do  within  10  days 
consent  in  writing  to  arbitration  as  hereinbe- 
fore set  out,"  he  would  take  as  true  such  fail- 
ure as  being  a  refusal  to  consent  to  arbitration. 
The  employer,  although  in  the  same  dty,  paid 
no  attention  to  the  letter,  and  after  some  16 
day*  the  employee  sued.  Held,  that  he  had  a 
right  to  maintain  an  action  without  api)lyiDg 
for  the  appointment  of  an  arbitrator. 

2.  Master  and  servant  «=9405(4)— Compensa- 
ble  Injary  shown. 

The  testimony  heid  sufficient  to  support 
the  findings  of  the  jury  that  the  plaintifE's  in- 
jnry was  in  tlie  conrse  of  and  arose  out  of  his 
employment. 

3.  Master  and  servant  «=>385(li)— MInimnm 
compensatloB  held  proper. 

Following  Stefan  v.  Eleyator  Co.,  106  Kan. 
369,  187  Pac.  861,  it  is  held  that  the  reooyery 
was  not  limited  to  60  per  cent,  of  the  difference 
between  what  the  plaintiff  was  earning  and 
could  earn,  but  was  properly  fixed  at  the  statu- 
tory miniAinm  of  |6  a  week. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Theodore  Duncan,  a  minor,  by 
hla  father  and  next  friend,  W.  H.  Duncan, 
against  the  Kansas  City  Packing  Box  Com- 
pany, under  the  Workmen's  Cmnpenaatlon 
Act.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  K.  Cubbiaon  and  Wm.  G.  Holt,  both  of 
Kansas  City,  Mo.,  for  appellant 

J.  H.  Brady  and  T.  F.  Rall8ba<&,  both  of 
Kansas  City,  Kan.,  for  appellee. 

WEST,  J.  The  plaintiff  recovered  a  Judg- 
ment under  the  Workmen's  Compensation 
Act  (Laws  1911,  c.  218,  as  amended  by  Laws 
1913,  c.  216),  and  the  defendant  appeals,  as- 
signing as  the  principal  errors  that  the  plain- 
tiff did  not  comply  with  the  terms  of  the) 
act  by  requesting  any  judge  of  the  district 
court  to  appoint  an  arbitrator;  that  the 
judgment  is  erroneous  as  to  the  amount  be- 
cause it  was  stipulated  that  men  in  like  em- 
ployment were  earning  $17.80  prior  to  the 
time  of  the  accident  and  the  jury  found  that 
tbe  plaintiff  could  earn  $12  a  week,  and  he  la 
therefore  entitled  to  judgment,  at  most,  for 
60  Iter  cent,  of  the  difference,  or  $3.48  a  week 
for  415  weeks,  amounting  to  $1,444.20,  his 
recoTery  being  $6  a  week  for  416  weeks,  or 
$2,469.    But  counsel  say: 


Where  a  workman 


is  employed  to  do  a  certain  class  of  work 
which  is  not  dangerous  in  a  factory,  and  he 
voluntarily  leaves  that  work  and  voluntarily 
goes  to  a  buzz  saw  which  is  in  motion  and  is 
injured  by  the  saw,  is  the  employer  liable  for 
his  injury?" 

The  plaintiff  was  a  young  colored  man  em- 
ployed as  a  part  of  a  saw  crew,  his  duty  be- 
ing to  handle  boards  and  to  get  them  to  an- 
other man  who  was  to  feed  them  or  press 
them  against  the  Duzz  saw  for  rcsawlng. 
His  hand  In  some  way  came  In  contact  with 
the  saw,  and  the  Injury  resulted. 

[1]  He  alleged  that  on  June  24,  1920,  be 
mailed  to  the  defendant  company,  by  regis- 
tered mall,  postage  prepaid,  an  offer  to  arbi- 
trate as  claimed,  but  that  the  defendant  had 
failed  and  refused  to  accept  arbitration,  al- 
though the  time  therefor  had  expired.  This 
offer  was  in  the  form  of  a  letter  notifying 
the  defendant  of  the  accident  and  that  the 
plaintiff  thereby  consented  to  arbitration  of 
his  claim  under  the  Workmen's  Compenslt- 
tlon  Law;  that  he  objected  to  submitting  his 
claim  to  any  committee  of  the  employer's 
organization  for  the  purpose  of  settling  dlk- 
putes  Imd — 

"Tou  are  further  notified  that,  unless  you  do 
within  10  days  consent  in  writing  to  arbitra- 
tion as  hereinbefore  set  ont  •  •  •  the  said 
Theodore  Duncan  will  take  as  true  said  failure 
as  being  a  refusal  *  *  *  to  consent  to  ar- 
bitration.   •    •    • " 

Section  11,  c.  226,  of  tbe  Laws  of  1917,  pro- 
vides that,  If  any  committee  exists,  the  mat- 
ter shall,  unless  either  party  objects  by  no- 
tice in  writing  delivered  or  sent  by  registered 
mall  to  the  other  party  before  the  committee 
meets  to  consider  the  matter,  be  settled  In 
accordance  with  the  rules  of  such  committee 
or  by  an  arbitrator  selected  by  it,  and  that. 
If  either  party  objects,  the  matter  shall  be 
settled  by  a  single  arbitrator  agreed  on  by 
tbe  parties,  or  appointed  by  any  judge  of  a 
court  where  an  action  might  be  maintained 
upon  tbe  written  application  of  either  party. 
The  consent  shall  be  In  writing  and  signed  by 
the  parties.  By  the  letter  sent  to  the  de- 
fendant the  plaintiff  properly  objected  to 
having  the  matter  arbitrated  by  the  com- 
mittee or  one  selected  by  it  and  offered  to 
arbitrate  by  some  one  agreed  on  by  tbe  par- 
ties, or  appointed  by  a  judge  of  a  court.  Tbe 
time  for  tbe  defendant  to  answer  was  fixed 
at  10  days,  and  no  answer  was  given,  so  it 
cannot  be  said  that  there  was  any  agreement 
to  arbitrate. 

It  was  argued  that,  when  the  parties  fall 
to  agree,  an  application  must  be  made  tot 
the  appointment  of  an  arbitrator  by  the 
judge;  such  application  being  a  condition 
precedent  to  the  right  to  maintain  an  action. 

The  plaintiff's  counsel  urge  that  the. appli- 
cation to  the  judge  has  reference  to  the  selee- 
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tlon  of  an  arbitrator  when  the  parties  can- 
not agree  upon  the  person,  but  does  not  ap- 
ply to  the  selection  of  the  arbitrator  when 
the  employer  has  refused  to  arbitrate. 

In  Goodwin  v.  Packing  Co.,  104  Kan.  747, 
180  Pac.  809,  the  plaintiff  consented  to  arbi- 
tration, but  served  notice  that  he  would  not 
arbitrate  before  the  committee,  and  the  de- 
fendant refused  to  arbitrate  otherwise.  It 
was  held  that  In  this  situation  the  plaintiff 
had  a  right  to  maintain  the  action  without 
applying  for  the  appointment  of  the  arbitra- 
tor.   In  the  opinion  It  was  said: 

"In  default  of  agreemeot,  the  statute  requires 
compeuBation  to  be  settled  by  arbitration,  and 
employer  and  workman  are  expected  to  sign 
a  writing  expressing  such  consent."  104  Kan. 
749,  180  Pac.  810. 

"The  workman  must  consent  to  arbitration, 
or  go  without  compensation.  If  the  employer 
consent,  arbitration  is  compulsory  npon  the 
workman.  If  the  employer  withhold  consent 
to  arbitration,  the  workman  must  nevertheless 
have  consented,  or  he,  too,  is  at  fault,  and  is 
denied  remedy  by  action."  104  Kan.  750,  180 
Paa  810. 

In  Roper  v.  Hammer,  106  Kan.  874,  187 
Pac.  858,  It  was  held  that — 

"If  a  workman  has  made  fair  effort  to  secure 
consent  of  his  employer  to  arbitration,  ex- 
pressed in  writing,  and  the  writing  Is  not  exe- 
cuted, the  employer  may  be  regarded  as  having 
refused  to  consent."    SyL  par.  2. 

It  was  said: 

■^n  some  regrettable  instances  the  employer, 
or  the  insurance  carrier  who  takes  charge  of 
his  case,  plays  the  part  of  the  dog  in  the  man- 
ger. While  consent  to  arbitration  is  not  defi- 
nitely refused,  it  is  not  definitely  given,  by 
promptly  signing  an  agreement,  as  the  statute 
requires,  and  the  matter  is  kept  hanging  in  the 
air.  After  a  workman  has  made  fair  effort  to 
secure  consent  expressed  in  writing,  and  the 
writing  is  not  executed,  the  employer  may  be 
regarded  as  having  refused  to  consent."  106 
Kan,  376,  187  Pac.  859. 

See,  also,  Stefan  t.  Elevator  Co.,  106  Kan. 
369,  187  Pac  861. 

In  Southern  ▼.  Cement  Co.,  108  Kan.  213, 
194  Paa  637,  it  was  held  that  the  writing  of 
a  letter  by  a  workman  that  he  wishes  to 
negotiate  for  a  setQement,  and  if  an  agree- 
ment cannot  be  reached  he  desires  an  arbitra- 
tion, and  requests  that  the  matter  be  taken 
up  with  the  employer's  attorney,  amounts 
on  his  part  to  a  consent  to  arbitrate,  "aod  a 
failure  of  the  employer  for  over  two  months 


to  respond  to  It  may  be  regarded  as  such  a 
refusal  to  consent  thereto  as  to  authorize  the 
bringing  of  an  action  by  the  workman  with- 
out a  request  to  the  jndge  of  the  district 
court  to  appoint  an  arbitrator."  SyL  par.  2. 
It  was  also  held  that  If,  after  such  delay,  the 
plaintiff  should  bring  a  suit,  it  cannot  be  im- 
paired by  the  employee  thereafter  offering  to 
arbitrate.  Here  the  parties  both  resided  in 
Kansas  City,  Kan.,  and  the  letter  was  mailed 
the  24th  of  June,  and  the  petition  was  not 
filed  until  the  9tb  of  July,  16  days  thereafter, 
and  no  sort  of  excuse  is  offered  why  respoaae 
was  not  made. 

One  manifest  object  of  the  Workmen's 
Compensation  Act  was  to  speed  the  settle- 
ment of  claims  for  Injuries  and  avoid  the 
delay  as  well  as  the-  expense  of  litigation. 
Ordinary  regard  for  the  common  courtesies 
between  business  men  would  dictate  that 
such  a  letter  be  answered  with  reasonable 
promptness,  and,  as  no  reason  appears  for 
the  failure  so  to  answer,  we  do  not  feel  called 
upon  to  Imagine  or  devise  any. 

[2]  Much  space  Is  devoted  to  the  proposi- 
tion that  the  workman  who  needlessly  gets 
in  contact  with  a  buzz  saw  when  the  duties 
of  Ills  employment  do  not  require  it  cannot 
recover  for  an  injury  thereby  sustained,  and 
It  is  claimed  that  this  was  what  the  plain- 
tiff did,  and  that  his  injury  did  not  arise 
out  of  his  employment  It  Is  sufficient  to  say 
that,  with  no  more  than  the  usual  conflict  of 
testimony,  the  evidence  was  sufiScient  to 
warrant  the  findings  which  the  jury  made 
that  the  plaintiff  was  not  instructed  to  keep 
away  from  the  saw  while  in  motion,  that  he 
did  not  play  with  it  while  in  motion,  and 
that  bis  work  of  carrying  lumber  to  the  op- 
erator of  the  saw  necessarily  brought  him  in 
contact  therewith. 

[3]  As  to  the  claimed  excess  in  the  amount 
of  the  judgment,  it  may  be  observed  that  the 
jury  found  the  average  amount  a  week  which 
the  plaintiff  would  be  able  to  earn  was  fl2, 
and  that  he  would  be  partially  incapacitated 
for  416  weeks  or  during  his  lifetime.  It  was 
stipulated  that  the  amount  a  like  employee 
would  earn  Is  $17  a  week.  This  matter  de- 
pends on  the  construction  to  be  given  to  sec- 
tion 4,  pars,  "a"  to  "c"  of  chapter  226  of  the 
Laws  of  1917,  and  this  troublesome  question 
w&s  settled  by  Stefan  v.  Elevator  Co.,  supra, 
which  held  that  under  circumstances  similar 
to  those  herein  involved  the  minimum  of  $0 
a  week  may  be  recovered. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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PASSOW  &  SONS  V.  UNITED  STATES  Fl 
DELITY  &  GUARANTY  CO.    (CIV.  3910.) 


(District  Conrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Jan.  6,  1922.    Rehearing 
Denied  Feb.  3,  1822.    Hearing  Denied  hj  Su- 
*    preme  Court  March  7,  1922.) 

1.  Attaohmeat  «=3349— Pleading  as  to  rotara 
of  execntiOB  ansatlslled  in  advance  of  stata- 
tory  time  held  aafflelent  In  action  against 
•nraty   on  hond  releasing   attachment 

In  an  action  against  a  snrety  on  a  bond  In 
rdeaao  of  attachment,  an  averment  that  de- 
fendant in  the  main  action  did  not  have  any 
property  subject  to  levy  or  means  wherewith 
to  satisfy  the  execution  or  judgment  on  the 
date  on  which  the  execution  issued  or  at  any 
time  thereafter  between  the  date  of  the  issu- 
ance of  the  execution  and  the  earliest  date  a 
return  of  the  execution  was  permitted  by  law 
to  be  made  or  at  any  other  time  thereafter, 
when  supported  by  proof,  held  sufficient. 

2.  Execution  is=>37  —  Officer  must  pay  mort- 
gage lien  an  property  levied  upon  to  make 
tba  levy  good. 

Execution  cannot  be  levied  upon  personal 
property  on  which  there  is  a  lien  without  com- 
pliance by  the  officer  with  Civ.  Code,  §  2969, 
providing  that,  before  the  property  may  be 
taken,  the  officer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt 
and  interest  or  must  deposit  the  amount  there- 
of with  the  county  treasurer  payable  to  the 
mortgagee's  order,  and  a  levy  without  cAn- 
ptiance  with  such  provision  is  unlawful  and 
creates  no  lien. 

3.  Attachment  «=3344— Grodltor  aoed  aot  re- 
qairo  levying  offloer  to  pay  Hens  as  condition 
precedent  to  saing  sarety  oa  bond  to  release 
attaohment. 

An  execution  creditor  la  not  bound  to  re- 
quire an  officer  to  pay  liens  upon  goods  sought 
to  be  levied  upon  nor  to  equip  him  so  to  do  in 
order  to  fulfill  the  requirement  of  execution 
return  unsatisfied,  a  condition  precedent  to 
suing  a  surety  on  a  bond  to  release  attachment. 

4.  Attaohment  4^=3337— Evidence  9=36G— Sare- 
ty held  not  entitled  to  complain  that  ohiigee 
waived  lien  and  sued  on  debt;  surety  pre- 
aumed  to  iiaow  faots. 

Where  a  bond  to  release  attachment  is  an 
unconditional  agreement  to  pay  the  amount  of 
judgment,  the  surety  is  not  in  a  position  to 
complain  that  plaintiff  brought  suit  upon  a  debt 
previously  secured  by  a  lien  which  be  might 
have  enforced  instead  of  waiving  it,  since  the 
surety  must  be  presumed  to  have  been  aware  of 
the  facts  and  to  have  made  its  contracts  ac- 
cordingly. 

5.  Sales  ^=3313— Aots  of  seller  held  relinquish- 
ment of  possession  and  seller's  lien. 

Where  a  seller  of  property  consigned  it  to 
(be  purchaser  and  had  it  delivered  to  the  rail- 
road company  upon  such  consignment  and 
transmitted  by  mail  the '  original  shipping  re- 
ceipt to  the  purchaser,  retaining  only  a  copy 
thereof,  the  seller  parted  with  any  lien  depend- 
ent on  retention  of  possession. 


(104  p.) 

6.  Costs  ^=369— Judgment  for  costs  decreed  to 
defendant  oa  previous  appealxheld  final. 
Where  a  judgment  against  defendant  was 
reversed,  and  defendant  recovered  costs  under 
Supreme  Conrt  rule  23  (176  Pac.  zi),  and  a 
judgment  to  such  effect  was  inserted  in  the  re- 
mittitur, so  that  defendant  was  entitled  to  in- 
clude such  costs  in  its  cost '  bill  filed  in  the 
superior  court  on  the  going  down  of  the  remitti- 
tur, the  judgment  for  such  costs  was  final,  in 
view  of  Code  CSv.  Proe.  i  1034,  and  plaintiif, 
recovering  judgment  on  a  subsequent  trial, 
could  not  be  allowed  sndi  costs  t^  the  trial 
court. 


Appeal  from  Saperlor  Court,  City  and 
County  of  San  Francisco;  George  A.  Sturte- 
vant.  Judge. 

Action  by  Passow  &  Sons  against  the 
United  States  Fidelity  &  Guaranty  Company. 
Frtnn  a  judgment  for  plaintiff,  defendant  ap- 
peals, and  from  an  order  after  final  judg- 
ment striking  out  certain  items  from  the  cost 
bill,  plaintiff  appeals.  Affirmed  on  both  ap- 
peals. 

W.  H.  Morrissey,  of  San  Francisco  (Fred- 
erick M.  Shipper,  of  San  Francisco,  of  coun- 
sel), for  plaintiff. 

Leon  E.  Morris,  of  San  Francisco,  for  de- 
fendant 

RICHARDS,  J.  There  are  two  appeals 
herein,  one  by  the  defendant  from  the  judg- 
ment and  one  by  the  plaintiff  from  an  order 
after  final  Judgment  striking  out  certain 
Items  £r<Mn  its  cost  bill.  We  shall  dispose  of 
these  in  their  order.  This  is  the  second  time 
this  cause  has  been  before  the  appellate  tri- 
bunals upon  the  defendant's  appeal  The 
facts  of  the  case  leading  up  to  the  institu- 
tion of  the  action  were  thus  summarized  by 
the  Supreme  C!ourt  upon  the  former  appeal: 

"The  action  was  for  the  recovery  of  the  price 
of  certain  goods  sold  by  the  plaintiff  to  Bow- 
man. The  price  agreed  on  was  $1,000,  of  which 
$200  was  to  be  paid  before  delivery,  and  $40 
per  month  during  each  month  thereafter.  Tlie 
agreement  was  in  writing,  signed  by  the  parties, 
and  it  acknowledged  the  receipt  of  the  goods  by 
Bowman.  It  further  provided  that  until  the 
price  was  fully  paid  the  property  should  belong 
to  the  plaintiffs,  without  right  in  Bowman  to 
sell  or  incumber  the  same.  There  was  a  fur- 
ther provision,  however,  that  if  Bowman  failed 
to  pay  any  instailment  when  due,  or  should  re- 
fuse to  accept  delivery  or  return  the  goods, 
then  the  entire  balance  of  the  price  should  iit 
once  become  due  and  payable,  and  that  there- 
upon the  plaintiff  at  its  option  could  either  sue 
for  the  whole  price  or  cancel  the  contract  and 
take  possession  of  the  goods.  Bowman  failed 
to  pay  the  price,  and  the  plaintiff  thereupon 
began  the  main  action.  In  suing  out  the  at- 
tachment the  affidavit  on  behalf  of  the  plain- 
tiff stated,  as  the  law  required,  that  the  debt 
was  not  secured  by  any  lien.  On  the  trial  of 
that  action  Bowman  appeared  and  consented 
to  a  judgment  for  the  whole  price  unpaid,  on 


^s>For  other  cases  see  same  topic  sjid  KBT-NUHBBB  in  all  Key-Numbered  Digests  and  Indexes 
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condition  that  the  title  to  the  propert;  should 
pass  to  him.  Thereupon  judgment  was  render- 
ed, accordingly,  and  full  delivery  was  made  to 
him  in  accordance  with  his  proposaL"  Passow 
S  Sons  V.  U.  8.  P.  &  G.  Co.,  177  CaL  81,  S7, 
170  Pac.  1124,  1126. 

Tbe  ground  ui>on  which  a  reversal  was  had 
upon  the  former  appeal  was  that  the  execu- 
tion in  the  original  action  in  wtilch  the  un- 
dertaUng  sued  upon  In  this  action  waa  given 
appeared  to  have  been  prematurely  returned, 
and  that  for  that  reason  this  action,  in  the 
then  state  of  Its  pleadings,  could  not  then 
be  maintained,  tbe  Supreme  Court  saying  up- 
on that  subject: 

"There  is  a  qualification  of  this  rule,  in  other 
states,  to  the  effect  that  where  the  issuance  and 
return  of  an  execution  are  necessary  as  a  foun- 
dation for  further  proceedings  against  the  judg- 
ment debtor,  as,  for  example,  proceedings  sup- 
plementary to  execution,  or  a  creditors'  bill,  a 
premature  return  unsatisfied  may  be  cured  by 
proof  that  the  execution  debtor  in  fact  had  no 
leviable  property.  In  our  opinion  the  reasons 
in  favor  of  this  rule  justify  its  application  to  a 
premature  return,  where  the  return  is  neces- 
sary as  a  foundation  for  an  action  upon  an  im- 
dertaldng  to  release  an  attachment  It  is  ob- 
vloos  that,  if  in  fact  the  judgment  debtor  had 
no  property  subject  to  levy,  or  means  where- 
with to  satisfy  the  execution,  at  any  time  dur- 
ing the  period  between  its  issuance  and  the 
earliest  lawful  return  day  thereof,  and  prema- 
ture return  could  not  cause  any  loss  or  preju- 
dice to  the  surety  upon  the  undertaking,  it 
would  appear  to  be  just  and  reasonable  that  if 
these  facts  he  clearly  established,  the  return 
unsatisfied,  though  premature  In  point  of  time, 
may  still  be  available  to  support  a  subsequent 
suit  or  proceeding.  The  effect  of  this,  how- 
ever, is  that  the  party  instituting  the  suit  on 
the  undertaking  must  allege  and  prove  that  the 
execution  could  not  have  been  satisfied'  during 
the  minimum  lawful  period  for  its  return." 
Passow  &  Sons  v.  U.  S.  F.  &  O.  Co.,  supra. 

Upon  the  remission  of  the  cause  for  retrial 
plaintiff  amended  its  complaint  by  inserting 
the  following  averment: 

"That  Charles  Bowman,  the  defendant  in  that 
action,  did  not  have  any  property  subject  to 
levy  or  means  wherewith  to  satisfy  said  ex- 
ecution or  judgment,  or  any  part  tiiereof,  on 
the  r4th  day  of  February,  1913,  the  date  on 
which  said  execution  issued,  or  at  any  time 
thereafter  between  the  date  of  the  issuance  of 
said  execution  and  the  earliest  date  a  return 
of  said  execution  was  permitted  by  law  to  be 
made  or  at  any  other  time  thereafter." 

Thereafter  tbe  cause  came  on  for  retrial, 
whereupon  tbe  plaintifl,  In  addition  to  tbe 
relntroductlon  of  Its  former  proof,  presented 
evidence  to  the  effect  that  immediately  after 
the  conclusion  of  the  original  action,  at  the 
close  of  which  tbe  defendant  Bowman  there- 
in bad  received  tbe  actual  possession  of  the 
billiard  tables,  to  recover  tbe  price  of  which 
that  action  had  been  brought,  placed  a  chat- 
tel mortgage  upon  tbe  same  for  the  sum  of 


$500,  which  was  in  existence  at  the  time  tbe 
execution  In  that  action  was  Issued  and  re- 
turned unsatisfied.  There  waa  also  evidence 
that  the  said  Bowman  had  no  property  sub- 
ject to  execution  with  tbe  exception  of  bis 
possible  equity  in  said  billiard  tables  over 
and  above  the  lien  of  said  mortgage.  There" 
was  also  evidence  that  said  billiard  tables 
bad  been  subsequently  sold  to  pay  said  mort- 
gage, but  that  a  sufficient  sum  had  not  been 
realized  from  said  sale  to  satisfy  the  same. 
Upon  these  facts  tbe  trial  court  found  aa 
follows : 

.  "At  the  time  said  execution  was  issued  the 
said  Charles  Bowman  owned  no  property,  and 
prior  to  the  issuance  of  said  execution  said 
Charles  Bowman  had  sold  and  transferred  all 
of  said  pool  tables  and  equipment  and  all  prop- 
erty that  he  owned.  That  said  Charles  Bow- 
man had  no  property  at  tbe  time  said  execution 
was  issued  nor  at  any  time  thereafter  and  did 
not  have  up  to  the  time  of  the  trial  of  this  ac- 
tion." 

[1,2]  Tbe  appellant  upon  tbe  present  ap- 
peal contends  that  It  Is  again  entitled  to  a 
reversal  of  the  case  \ipon  the  ground  that 
the  required  conditions  upon  which  an  exe- 
cution may  be  returned  unsatisfied  in  ad- 
vance of  tbe  minimum  statutory  period  fixed 
for  its  return  as  stated  by  the  Supreme  Court 
In  its  former  opinion  as  above  set  forth  have 
not  been  met  by  the  plaintiff's  amendment 
to  its  complaint  and  by  the  above  evidence 
educed  In  support  of  said  amendment  We 
are  unable  to  agree  with  this  contention. 
The  expression  of  the  Supreme  Court  above 
quoted,  in  defining  the  conditions  under 
which  an  execution  might  be  returned  In  ad- 
vance of  the  statutory  period  and  might  atUl 
famish  tbe  basis  for  an  action  against  tbe 
surety  upon  tbe  attachment  bond,  was  not, 
as  the  appellant  insists,  "dicta,"  but,  oa  tbe 
contrary,  was  an  express  direction  as  to  the 
pleadings  and  proofs  required  upon  a  re- 
trial of  tbe  cause.  This  direction,  tbe  plain- 
tiff sufficiently  complied  with  by  its  amend- 
ment to  Its  former  complaint,  and  we  thinic 
also  sufflcientiy  conformed  to  in  Its  proofs 
in  support  of  said  amendment  Tbe  defend- 
ant Bowman  In  said  former  action  bad  no 
property  upon  which  said  execution  could 
have  been  levied  except  bis  interest  in  the 
billiard  tables  covered  by  the  lien  of  the  chat- 
tel mortgage.  This  lien  was  admittedly  a 
valid  one.  The  execution,  thertfore,  could 
not  have  been  levied  upon  said  property  with- 
out a  c(Hnpliance  on  the  part  of  the  oflScer 
levying  the  same  with  tbe  inwTlslons  of  sec- 
tion 2969  of  the  Civil  Code,  wblcb  reads  as 
follows : 

"Before  the  property  is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  tha 
amount  of  the  mortgage  debt  and  interest,  or 
must  deposit  the  amount  thereof  with  the  coun- 
ty clerk  or  treasurer,  payable  to  the  order  of 
the  mortgagee." 
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(S]  It  has  bnen  beld  tliat  any  levy  ^ttetapb- 
ed  to  be  made  without  complying  with  this 
section  of  the  Civil  Code  is  unlawful  and 
creates  no  lien.  Soasa  t.  Lucas,  156  Cal.  460, 
106  Pac.  41B,  and  cases  cited.  It  follows 
that,  aside  from  the  fact  that  the  evidence 
shows  that  there  was  no  appreciable  equity 
in  the  mortgagor  at  the  time  of  the  issuance 
and  return  of  the  execution,  there  was  no 
iiiterest  therein  upon  which  a  levy  could 
have  been  made,  without  either  a  violation 
of  the  terms  of  the  Civil  Code  above  quoted, 
or  the  doing  of  acts  on  the  part  of  the  ofiScer 
levying  the  writ  which  we  do  not  think  the 
execution  creditor  was  bound  to  require  or 
equip  blm  to  do. 

[4]  The  appellant  upon  this  appeal  returns 
to  Its  Insistence  upon  the  former  appeal  that 
the  Judgment  Hen  for  the  release  of  which 
the  undertaking  upon  which  this  action  was 
brought  was  given  was  void,  for  the  reason 
that  the  plalntlfC  had  a  lien  upon  the  prop- 
erty for  its  purchase  inlce  for  which  it  was 
suing  at  the  time  it  procured  said  attach- 
ment and  at  the  time  said  nndertakiog  was 
given  for  the  release  of  the  same.  We  think 
this  matter  has  been  conclnded  by  the  deci- 
sion of  the.  Supreme  Court  upon  the  f  opmer 
appeal;  for  altboagb  the  court.  In  its  sUd 
decision,  was  dealing  more  particularly  with 
the  seller's  right  to  retake  the  property  un- 
der the  terms  of  the  conditional  sale  thereof 
to  defendant  Bowman,  still  the  language  of 
the  decision  covers  whatever  lien  the  seller 
may  have  had  ,at  the  time  that  suit  was 
brought,  since  the  court  says:    ' 

"In  view  of  these  authorities  we  are  of  the 
opinion  that  the  defendant  here  is  not  in  a  posi- 
tion to  complain  of  the  condnct  of  the  plaintiff 
in  bringing  the  action  npon  a  debt  which  was 
previonsly  secured  by  some  sort  of  lien  upon 
property,  which  he  might  have  enforced,  in- 
stead oil  waiving  it  and  bringing  suit  for  the 
debt.  The  surety  must  be  presumed  to  have 
been  awar^  of  the  facts  and  to  have  made  its 
contract  accordingly.  It  was  an  unconditional 
agreement  to  pay  Uie  amount  of  the  judgment 
when  rendered."  Passow  &  Sons  v.  U.  S.  F. 
He  Q.  Co.,  supra. 

[t]  The  appellant,  however,  still  contends 
that  the  evidence  educed  upon  the  second  tri- 
al of  this  action  affirmatively  shows  that  the 
seller  still  had  its  seller's  lien  upon  the  bil- 
liard tables  at  the  time  of  this  attachment 
and  up  to  the  time  of  the  Judgment  in  the 
original  action.  We  do  not  regard  this  as 
material  In  view  of  the  above  citation  from 
the  former  decision,  but,  even  If  it  were  so, 
we  are  of  the  opinion  that  the  evidence,  far 
from  showing  that  the  seller's  lien,  depend- 
ent upon  possession,  existed  at  the  time  of 
the  attachment  in  said  action,  does  sufficient- 
ly show  that  the  seller  bad  parted  with  its 
possession  of  said  property  and  had  no  lon- 
ger a  seller's  lien  thereon.    It  had  consigned 


the  property  to  Bowman  and  bad  delivered 
the  same  to  the  railroad  company  upon  such 
consignment.  It  bad  transmitted  to  the  par- 
chaser  by  mall  the  original  shilling  receipt, 
retaining  only  a  copy  thereof.  Conceding 
that  there  is  some  conflict  in  the  evidence  as 
to  said  shipping  receipt,  the  findings  of  the 
trial  court  that  the  plaintiff  had  no  seller's 
lien  upon  the  bUliard  tables  at  the  time  it 
lurocured  its  attachment  and  at  the  time  said 
bond  was  given  Is  conclusive  as  to  that  mat- 
ter, as  is  also  the  finding  of  the  trial  court 
that  there  was  no  fraud  or  collusion  upon 
the  part  of  the  plaintifC  in  agreeing  that  said 
Bowman  should  be  given  possession  of  said 
property  Immediately  upon  the  entry  of 
plalatlS's  Judgment  for  the  purchase  price 
thereof,  since,  if  the  seller  had  no  lien  there- 
on, there  could  be  no  fraud  in  agreeing  that 
the  purcbasei-  might  take  possession  to  whicb 
he  was  already  entitled  by  virtue  of  the  con- 
signment OH  said  property  to  him. 

This,  we  think,  disposes  of  the  appellant's 
contentions  upon  this  field.  We  do  not  deal 
with  the  question  as  to  whether  the  plalstUI 
would  have  been  entitled  to  a  Judgment  up- 
on its  second  cause  of  action  for  the  reason 
tbat  the  second  cause  of  action  concerns  the 
same  matter  as  the  first  cause  of  action, 
but  contains  certain  additional  av^menta 
relating  to  an  alleged. oObr  of  the  defendant 
to  pay  the  plalntlft's  claim  as  soon  as  the 
original  Judgment  against  its  principal.  Bow- 
man, became  final.  The  trial  court,  however, 
seems  to  have  overlooked  this  second  cause 
of  action,  making  no  specific  finding  tlkere<». 
There  is  a  general  finding  that  all  the  allega- 
tions of  the  plaintiff's  complaint  are  true, 
but  this,  taken  with  its  context,  apparently 
has  reference  only  to  the  first  cause  of  ac- 
tion. 

The  only  remaining  matter  for  discussion 
is  that  presented  upon  the  plaintifTs  appeal 
from  the  order  striking  certain  items  from 
its  cost  bill.  The  facts  In  relation  to  this 
matter  are  these: 

Upon  the  reversal  of  the  first  Judgment 
heretai  by  the  Supreme  Court  the  defendant 
filed  in  the  trial  court  a  cost  bill  amounting 
to  $219.85  and  embracing  its  costs  in  the  su- 
perior -court,  the  appellate  court,  and  the 
Supreme  Court  Thereafter  the  defendant 
moved  the. trial  court  for  an  order  staying 
further  proceedings  in  the  action  until  the 
plaintiff  should  pay  the  defendant  said  sum, 
which  motion  was  granted  by  the  trial  court' 
by  the  following  order: 

"It  is  therefore  ordered  that  further  pro- 
ceedings be  stayed  In  this  coort  nntQ  the  plain- 
tiff pays  to  the  defendant  the  sum  of  $219.85, 
the  full  amount  of  its  cost  bill,  and  7  per 
cent,  per  annum  from  the  29th  day  of  Janu- 
ary, 1918,  subject  to  plaintiff's  right  to  re- 
cover the  same  in  th«  event  of  judgment  being 
rendered  in  favor  of  plaintiff  and  against  de- 
fendant." 
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'\i.  .Tyjit.  :t  -il««l  its  c«sc  !Hr  aai  lactoded  In 
.1  -JIM  ifiwwiac  ic  !mi2  !m«s  repaired  to  pay 
dLjii  'Wc  -w^ti  paismaiic  r>  said  order;  bat 
'i(n,i>  MKivu  'jt  ttM  Jeftailaat  this  Item  was. 
>..  .fvrr  jt  -JV  trial  covrt.  stricken  from  the 
■.•>au)k^a^  .N«  >aL  The  piaiBtura  avpeal 
XiHiix  *  ftvm  saM  last-aanied  order.  We 
^cv^ivi^  3«^  iKT»r  te  said  order.  The  defend- 
.V..H  -iiXM  dl*  larenal  of  the  former  Jndg- 
■jtvuc.  «■!«  «Kt?kd.  mtder  role  23  of  the  Sn- 
.KvuM  vTvttct  a;«  Pac  zl),  to  recover  its  costs 
uiMtt  ayp^al  aai  to  haTe  a  Judgment  to  that 
^<>I«c<  iii>w«m  In  the  remittitor.  This  hav- 
'tit:  )««•  (Kmc;  tlie  defendant  was  further  oi- 
'.t!'«j«l  t«>  tMlvde  sndi  costs  In  its  cost  bill 
iltKt  in  tba  snperliw  court  on  the  going  down 
<tt  smk  lemlttitar.  This  it  did.  No  motion 
t<>  rMax  said  cost  bill  baTing  been  made  by 
ylatatiff  it  became,  as  to  the  items  in  said 
«.x«t  bill,  a  final  Judgment  in  the  defendant's 
(aT«r.  Code  Civ.  Proc.  i  1034.  The  order  of 
tba  trial  court  staying  further  proceedings 
Ib  tbe  case  until  such  costs  had  been  paid 
was  not  assailed  by  the  plaintiff,  but,  on  the 
contrary,  was  compiled  with  by  it  The 
plaintiff,  however,  contends  that  by  the  con- 
dodlng  danse  in  said  order  it  was  given 
the  right  to  recover  such  costs  in  the  event 
of  a  Judgment  being  Anally  rendered  in  its 
favor;  but  clearly  the  trial  court  could  grant 
no  Bucb  right  to  the  plaintiff  as  to  those 
costs  to  which  the  defendant  was  absolutely 
entitled  and  for  which  It  had  a  final  Judg- 
ment Iji  Its  favor  by  virtue  of  said  remit- 
titur and  of  defendant's  uncontested  cost  bill. 
This  being  so,  the  action  of  the  trial  court 
was  proper  in  striking  said  item  of  costs 
from  the  plalntifTs  cost  bill  filed  upon  tbe 
rendition  of  the  second  Judgment  in  Its  fa- 
Tor.  There  Is  no  merit,  therefore,  in  the 
plaintiff's  appeal. 

The  judgment  upon  the  defendant's  appeal 
therefrom  is  affirmed.  ' 

The  order  from  whlcfh  the  plaintiff  appeals 
is  also  affirmed. 

W«  concur:  TILER,  P.  J.;  KBBKIGAN,  J. 


PEOPLE  V.  BOWERS.    (Or.  804.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Jan.  7,  1922.  Rehear- 
ing Denied  Feb.  8,  1922.  Hearing  Denied 
by  Supreme  Conrt  Idarch  9,  1922.) 

i.  Crimlaal  law  «=9l  159(2)— Judgmaat  upheld 
on  appeal  wbars  snbstaatlal  avIdaDoa  tup- 
ports  it. 
Where  it  appears  that  sabstantial  evidencs 
was    introduced    supporting   the    charge,    the 
jndgment  must  be  upheld  on  appeal. 


2.  HaaileWa  «=>2S3(I)  -~  EvMbm*  fnWM 
eaavietioa  for  ■ardar. 

Evidence  &eU  saffident  to  Jastify  eonvietioa 
of  mnxder  in  the  first  degree. 

3.  Hoaldda  «=>I74(6)— Evideaea  of  fadiaf 
eartrfdges  la  defeadaat's  aata  shortly  after 
■ardar  preparty  adsifttad. 

In  a  prosecution  for  mnrder,  wbere  the 
weapoa  was  never  fomid,  bnt  olfieers  found 
defendant  seated  in  an  antomobOe  shortly  aft- 
er the  siiootiDg,  and  on  searcfaing  the  car  dis- 
covered cartridges,  the  admission  of  testimmiy 
relating  thereto  was  not  error;  it  appearing 
from  the  testimony  that  defendant  bad  placed 
them  there. 

4.  Homidda  «=>I69(6)— Wbara  Mraas  kaockles 
were  fousd  oa  defeadaat,  avideaoa  ttat  he 
a  anmber  of  years  before  had  owaed  brass 
icBBCkles  not  error. 

In  a  prosecution  for  motder  where  defend- 
ant was  searched  shortly  afterwards  and  brass 
ItnnclEles  found  on  him  wliich  he  daimed  he 
took  from  deceased,  admission  of  testimony 
that  a  number  of  years  l>efore  defendant  had 
owned  brass  knuckles  was  not  error. 

5.  HOBiidde  <s=>234(5)— Wbero  defondaat  waa 
ooparticipaBt  In  erinie,  that  evidaneo  af  aon- 
splra^  waa  waatiat  iamatarfal. 

Where  the  evidence  in  m  prosecntion  for 
mnrder  was  that  defendant  waa  a  copartid- 
pant  and  accomplice,  tiiat  the  evidence  was  not 
sufficient  to  establish  a  conspiracy  waa  unim- 
portant 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Paul  J.  McCormlck,  Judge. 

Oscar  A.  Bowers  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Davis,  Rush  &  MacDonald,  W.  W.  Hyams, 
and  Clyde  Burr,  all  of  Los  Angeles,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetcb. 
Deputy  Atty.  Gen.,  and  R.  U  Chamberlain, 
of  San  Frandsco,  for  the  People. 

JAMES,  J.  Tbe  defendant  vraL$  convicted 
of  the  crime  of  murder  In  the  first  degree. 
The  verdict  of  the  Jury  fixed  punishment  at 
"Imprisonment  for  life."  The  judgment  of 
the  court  followed  In  tbe  terms  prescribed 
by  tbe  law.  The  defendant  thereafter  ap- 
pealed from  tbe  Judgment  and  from  an  order 
made  denying  his  motion  for  a  new  trial. 

The  indictment  of  the  grand  Jury  charged 
the  defendant,  together  with  Maybelle  Roe, 
Edward  F.  Doane,  and  Julia  Doane,  with 
having  on  the  first  day  of  September,  1920, 
with  malice  aforethought,  killed  and  mur- 
dered one  McC!ullough  Graydon. 

[1,2]  The  appellant  here  was  separately 
tried.  He  complains  of  the  Instiffldency  of 
the  evidence  and  of  certain  alleged  errors  of 
law  occurring  in  the  course  of  the  trial.  In 
considering  the  claims  of  the  defendant,  we 
will  make  a  general  statement  of  the  evi- 
dence as  the  record  discloses  it,  giving  prom- 
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Inence  to  that  offered  by  fhe  prosecntion  for 
the  reason  that  we  have  here  nothing  to 
do  with  the  matter  of  recondling  a  conflict, 
but  must  uphold  the  judgment  If  It  appears 
that  substantial  evidence  was  Introduced 
supporting  the  charge.  The  affray  in  whldi 
the  defendant  was  engaged  occurred  at  the 
seasUe  resort  of  Venice  and  was  precipitated 
by  {^controversy  which  existed  between  the 
deceased  and  Julia  Doane  respecting  the 
right  to  the  possession  of  a  dwelling  house. 
Julia  Doane  owned  this  house,  and  a  num- 
ber of  months  prior  to  the  date  charged  In 
the  Information  had  leased  the  same  to  the 
deceased,  Graydon,  who  thereafter  occupied 
it  with  his  wife.  After  they  had  used  the 
premises  for  several  months,  Mrs.  Doane, 
who  also  lived  at  Venice,  served  two  notices 
upon  the  Oraydons;  the  first  being  to  raise 
the  monthly  rental,  and  the  second  requiring 
possession  to  be  given  to  her  after  the  Gray- 
dons  had  failed  to  pay  the  increased  rental. 
The  Graydons  contended  that  they  were  oc- 
cupying under  an  oral  lease  for  one  year, 
while  Mrs.  Doane  contended  that  the  tenancy 
was  from  month  to  month.  Mrs.  Doane  pro- 
ceeded to  bring  an  action  against  the  Gray- 
dons for  unlawful  detainer,  and  the  Issue 
being  tried  In  that  suit  as  to  the  duration  of 
the  lease,  judgment  was  rendered  in  favor 
of  the  lessees,  the  Graydons.  Before  this 
action  had  terminated,  Mrs.  Doane  had  taken 
jMssessioa  of  her  house  and  had  Installed  a 
tenant  therein.  The  Graydons  having  suc- 
ceeded In  the  action  referred  to,  in  turn 
brought  suit  against  Mrs.  Doane  to  secure 
possession  of  the  house.  This  action  pro- 
gressed to  judgment  and  again  the  judgment 
was  in  favor  of  the  Graydons.  A  few  days 
after  the  entry  of  the  latter  judgment,  Gray- 
don an>lied  for  a  writ  of  restitution,  which 
was  issued  to  him,  and  in  company  with  a 
deputy  sheriff,  he,  together  with  Mrs.  Gray- 
don and  the  latter's  sister,  Miss  Marshall, 
proceeded  to  Venice  for  the  pnrpose  of  re- 
suming possession  of  the  Doane  house.  The 
deputy  sheriff  charged  with  the  duty  of  ex- 
ecuting the  writ  caused  the  possession  of  the, 
house  to  be  delivered  over  by  the  tenants  of 
Mrs.  Doane  to  the  Graydons  and,  having  ful- 
ly performed  bis  functions  in  that  regard, 
left  the  premises.  It  appears  that  prior  to 
the  Issuance  of  the  writ  of  restitution,  the 
attorney  for  Mr.  Doane  had  prepared  and 
filed  a  bond  on  appeal,  staying  execution  of 
the  judgment  The  clerk,  in  Issuing  the  writ 
of  restitution,  did  not  examine  the  record  to 
ascertain  whether  such  a  bond  was  on  file, 
although  he  testified  that  he  inquired  of  who- 
ever It  was  who  received  the  writ  as  to 
whether  such  a  bond  had  been  filed  and  re- 
ceived H  response  in  the  negative.  Very 
shortly*' after  the  Graydons  had  been  placed 
in  possession  of  the  house  under  the  writ 
of  restitution,  the  attorney  for  Mr.  Doane 
was  notified  of  the  fact  and  tel^honed  to 


appellant  Bowers,  requesting  Um  to  go  to 
Venice  and  give  notice  that  the  bond  had 
been  filed.  Bowers  had  been  a  dlent  of  this 
attorney,  and  it  was  through  him  that  the 
Doane  business  had  been  brought  to  that  at- 
torney's office.  Bowers  went  to  Venice  in  an 
automobile,  taking  Maybelle  Boe  with  him. 
Both  Bowers  and  Maybelle  Boe,  and  especial- 
ly the  latter,  seem  from  the  evidence  to  have 
adopted  the  Doane-Graydon  controversy  as 
personal  to  themselves.  So  far  as  can  be 
learned  from  any  of  the  evidence,  neither 
Bowers  nor  MaybeUe  Roe  had  any  interest 
whatsoever  in  the  Doane  hpuse  or  any  lease 
made  by  Mrs.  Doane.  Bowers  and  Boe  lived 
In  the  city  of  Los  Angeles,  both  being  board- 
ers at  the  home  of  the  latter's  mother.  i 
On  the  early  occasloa,  before  the  first  suit 
brought  by  Julia  Doane  agahist  the  Oray- 
dons, Maybelle  Boe  accompanied  Mrs.  Doane 
to  the  house  where  Mrs.  Graydon  was,  where 
a  wordy  controversy  was  had,  in  which  May- 
belle Boe  took  a  more  prominent  part  than 
Mrs.  Doane,  the  owner.  It  was  appellant's 
statement  given  at  the  trial  that  on  the  day 
of  the  affray  he  took  MaybeUe  Roe  with  him 
because  she  was  not  feeling  well  and  needed 
the  fresh  air.  Subsequent  developments 
showed  that  for  a  iMrson  in  enfeebled  health 
Maybelle  Boe  was  capable  of  great  physical 
activity,  for  on  the  occasion  of  this  second  con- 
troversy which  resulted  fatally  to  Graydon, 
her  partlclpatl(«  therein  was  of  the  more 
deadly  consequence.  That  she  and  appellant 
Bowers  acted  with  mutual  Intent  and  like  pur- 
poses no  reasoning  mind  can  donbt  upon  ex- 
amination oC  the  record  here  exhibited,  and 
by  that  record  it  Is  shown  plainly  enoogb 
that  had  It  not  been  for  the  presence  and 
acts  of  Bowers  and  Maybelle  Boe  the  con- 
troversy between  the  Doanes  and  Graydons 
as  to  the  possession  of  the  house  would  have 
been  settled  in  a  peaceful  way,  unaccom- 
panied by  the  tragedy  which  occurred.  Aft»»r 
Bowers  and  Maybelle  Roe  arrived  at  the 
house,  with  the  Graydons  on  the  inside,  they 
first  knocked  at  the  windows  and  called  to 
Graydon,  using  profane  language.  Mrs. 
Graydon  left  the  place  and  went  to  the  police 
station  at  Venice,  w^ich  was  some  distance 
away,  in  an  endeavor  to  secure  police  protec- 
tion. She  was  unable  to  obtain  help  from 
that  quarter,  and,  being  tired,  she  secured 
a  taxicab  to  take  her  back  to  the  house.  Be- 
fore doing  this  she  went  to  a  hardware  store 
and  endeavored  to  procure  a  revolver,  but 
failed,  as  such  weapons  were  not  found  there 
for  sale.  Upon  her  return  to  the  house  she 
persuaded  the  taxicab  driver,  who  appears 
not  to  have  known  any  of  the  parties,  to 
enter  the  place  with  her.  This  driver  was 
a  witness  of  the  events  which  followed.  Be- 
fore the  final  affray  occurred,  however,  the 
Graydons  having  been  orally  informed  by 
either  the  Doanes  or  Bowers  that  a  bond  had 
been  given  to  stay  execntion,  the  sister.  Miss 
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Marshall,  went  In  the  taxicab  to  a  telephone 
and  telephoned  to  Loa  Angeles  and  ascer- 
tained that  such  a  bond  had  been  given.  She 
returned  to  the  house  and  re-entered  the 
same,  together  with  the  taxi  driver,  and  In- 
formed the  Graydons  of  the  facts.  About 
this  time  Mrs.  Doane  arrived  at  the  door 
and  demanded  admittance.  Mrs.  Doane  was 
a  woman  of  about  60  years,  of  nervous  and 
excitable  temperament.  She  asked  to  be  ad- 
mitted and  was  told  by  Mrs.  Oraydon  that 
she  could  come  In  if  she  would  not  let  Bow- 
ers nor  MaybeUe  Roe  In,  to  which  Mn. 
Doane  finally  agreed.  After  Mrs.  Doane  bad 
been  admitted  and,  as  at  least  two  of  the 
witnesses  then  in  the  room  stated,  as  soon 
as  Mr.  Graydon  was  able  to  Interrupt  her, 
he  Informed  her  that  he  had  found  that  a 
mistake  had  been  made,  and  that  they,  the 
Graydons,  were  then  leaving  the  place.  Mr. 
Doane  had  entered  meanwhile  and  Graydon 
proceeded  toward  the  door.  Mrs.  Doane  call- 
ed out,  "Come  on!  come  on!"  evldaitly  ad- 
dreaslng  Bowers  and  MaybeUe  Roe,  for  the 
two  latter  appeared  at  the  front  door  fadag 
Oraydon  as  he  was  about  to  make  his  exit. 
The  testimony  of  both  the  taxicab  driver  and 
Mrs.  Oraydon  Is  to  the  efTect  that  immediate- 
ly Maybelle  Roe  struck  Graydon  over  the 
head,  Mrs.  Oraydon  said  with  something  sim- 
ilar to  the  article  which  was  afterwards 
found  In  the  possession  of  Maybelle  Roe  and 
being  that  which  Is  commonly  called  a 
"blackjack."  The  testimony  was  that  Row- 
ers proceeded  also  to  attack  Graydon,  and  in 
a  moment  the  three  men  were  outside  the 
door  struggling,  Bowers  and  Doane  against 
Graydon,  with  the  latter  striving  to  defend 
hlms^.  Mrs.  Graydon  endeavored  to  go  to 
the  assistance  of  her  husband.  She  was 
struck  over  the  head  by  MaybeUe  Roe.  Re- 
covering herself,  she  went  into  the  house  and 
procured  what  she  said  was  a  "bUl  file,"  re- 
turned, and,  using  the  file  as  a  weapon, 
struck  Maybelle  Roe  on  the  head.  The  fight 
progressed  to  a  point  where  Graydon  was  on 
his  knees.  Mrs.  Graydon's  sister  described 
his  position  as  follows: 

"Mrs.  Doane  and  Mr.  Bowers  were  in  back 
of  him,  and  Mr.  Graydon's  hands  were  pinioned 
behind  his  back,  and  his  face  was  black  and 
his  eyes  were  closed,  and  his  head  was  bent 
back  and  his  knees  were  Bagging  forward.  I 
thought  he  was  dead  from  the  appearance;  and 
just  then  I  was  conscious  of  a  movement  from 
the  sidewalk,  and  I  saw  MaybeUe  Roe  lurch 
ont  from  the  side,  and  she  bad  a  gun  in  her 
hand.  It  was  so  quick— she  took  the  gun  in 
both  hands  Uke  this  and  she  fired." 

The  three  witnesses,  to  wit,  Joan  Marshall, 
Mrs.  Graydon,  and  the  taxicab  driver  Atldns, 
all  agreed  that  Mrs.  Roe  went  behind  Gray- 
don while  he  was  being  held  by  Bowers  and 
Doane,  and  holding  a  blue-colored  weapon 
in  both  hands,  very  close  to  Graydon's  back, 
fired  th*  abot  from  tb«  tf ect  of  which  Giay- 


don  died  the  next  day.  l%ere  was  ample 
testimony  to  show  tliat  prior  to  being  shot 
Graydon's  head  and  face  had  been  strudc 
with  hard  instruments  which  created  abra- 
sions, bruises,  and  blackened  spots.  A  near- 
by resident  who,  from  her  home  which  was 
very  close  to  the  Doane  house,  heard  the 
shot,  observed  the  participants  in  the  aCb^y, 
and  heard  Bowers  say,  immediately  aftc^the 

shot  was  fired,  "Yon ,  if  that 

don't  finish  you,  I  have  something  that  wUL" 
When  these  words  were  utt^ed,  Bowers  was 
standing  at  the  back  of  Graydon.  This  wit- 
ness then  saw  Bowers  stoop  down,  and,  as 
she  said,  he  "seemed  to  pick  up  something 
off  the  lawn,  when  he  and  the  woman  who 
has  been  designated  as  Mrs.  Roe  went  around 
to  the  back  of  the  house." 

[3, 4]  The  weapon  with  which  the  shooting 
was  done  was  never  found.  The  police  oSi- 
cers  who  arrived  on  the  scene  discovered  ap- 
pellant and  MaybeUe  Roe  seated  in  the  au- 
tomobile, the  engine  of  which  had  been  start- 
ed. Maybelle  Roe  had  in  her  possession  the 
"blackjack"  and  In  one  of  Bowers'  pockets 
was  found  a  pair  of  metal  "knuckles."  These 
two  persons  eadi  stated  to  thie  offlcers  that 
they  had  taken  the  "blackjack"  and  "knuck- 
les" from  the  Graydona  A  lady  who  Uved  in 
the  neighborhood  was  asked  by  the  p<dloe 
ofiScers  to  search  the  automobile,  and  she 
testified  that  she  made  a  thorough  examina- 
tion of  it  but  failed  to  find  any  weapon  or 
ammunition  of  any  kind.  A  short  while  lat- 
er the  officers  made  a  second  search  and  dis- 
covered under  the  floor  mat  in  the  rear  of 
the  machine  several  cartridges.  According 
to  one  witness  at  least,  between  the  time  that 
the  lady  referred  to  had  searched  the  ma- 
chine and  the  time  when  the  cartridges  were 
found,  Doane  was  seen  to  go  to  the  automo- 
bile, get  up  on  the  running  board,  and  do 
something  at  that  place.  The  admission  of 
the  testimony  as  to  the  presence  of  the  car- 
tridges does  not  constitute  £rror,  because  the 
circumstances  were  fully  esplained  and  it 
appeared  from  the  testimony  that  Doane, 
if  any  one,  placed  them  there.  A  young  son 
of  Bowers,  of  the  age  of  14,  testified  that  on 
an  occasion  shortly  before  the  day  of  the  fa- 
tal affray,  his  father  and  MaybeUe  Roe  were 
at  dinner  at  a  country  place,  at  which  he 
was  presmt,  and  that,  referring  to  Graydon, 
Maybelle  Roe  said  that  he  (meaning  Oray- 
don) would  "get  his,"  and  that  Bowers  add- 
ed, "His  days  are  numbered."  This  witness 
also  testified  that  his  father  owned  a  bios 
revolver  and  that  he  had  It  In  his  ixxsket 
on  August  29,  1920.  Another  son  of  Bow- 
ers, called  by  the  iHOsecution,  testified  that 
a  number  of  years  prior  to  tlie  trial  he 
knew  that  his  father  kept  a>palr  of- "brass 
knuckles."  We  think  that  it  was  mi  error 
to  admit  the  testimony  as  to  the  prior  ixw- 
seesion  of  the  "knuckles,"  even  though  the 
time  of  that  possession  was  qotte  ramota 
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from  the  date  Impwtant  bere.  It  was  a  cir- 
cuiDBtance  to  be  given  sii(ih  weight  as  the  Ju- 
ry mlgjit  deem  It  entitled  to  In  considering 
the  denial  of  the  appellant  that  the  "Imnck- 
les"  fonnd  In  hla  possession  immediately  aft- 
er the  tragedy  belonged  to  Mm.  The  marks 
and  bruises  on  the  face  of  Graydon  were 
such  as  might  well  have  been  produced  *by 
the  metal  "knuckles,"  as  appears  by  the  tes- 
timony of  a  surgeon  who  was  examined  as 
a  witness. 

[J]  Instructions  were  offered  by  both  pros- 
ecution and  the  defendant  and  given  by  the 
conrt.upon  the  subject  of  the  responsibility 
of  a  conspirator.  The  correctness  of  the  in- 
structions is  not  challenged,  but  it  Is  claimed 
that  the  evidence  was  insufficient  to  estab- 
lish the  fact  of  conspiracy.  Assuming  that 
premise,  appellant  argaes  that  Bowers  could 
not  be  convicted  where  it  was  shown  that 
he  did  not  Are  the  shot  that  killed  Gttiydon. 
But  we  think  that  It  is  not  necessary  to  con- 

.  sider  the  question  as  to  whether  a  conspira- 
cy existed,  for  plainly  on  the  evidence  pro- 
duced by  the  prosecution  Bowers  was  a  co- 
participant  and  an  accomplice  of  Maybelle 
Roe  In  the  commission  of  the  crime.  'We 
have  already  indicated  that  state  of  the  evi- 
dence which  shows  that  Maybelle  Roe  and 
Bowers  acted  with  mutual  purpose  and  In- 
tent, and  that  Intent  plainly  was  to  commit 
great  bodily  injury  upon  Oraydon,  even  to 
the  extent  of  kilUng  him.  That  Bowers  him- 
self used  a  weapon  capable  of  producing  a 
serious  injury  la  fairly  shown  by  the  evi- 
dence; that  he  countenanced  and  approved  of 
the  acts  of  Maybelle  Roe  is  shown  by  his  own 
words  uttered  at  the  moment  of  the  tragidy. 
In  addition  to  the  statements  already  attrib- 
uted to  him,  as  shown  in  the  record,  there 
was  testimony  of  a  further  statement  of 
Bowers  made  before  the  Graydons  started 
to  leave  the  house,  when,  addressing  a  vile 
name  to  Graydon,  he  said  to  him  that  he  had 
better  come  out,  and  that  when  Mrs.  Doane 
came  he  (Graydon)  "would  come  out  difTer- 
ently  from  the  way  he  went  in." 

The  fact  that  it  was  through  an  error  of 
the  county  clerk  that  the  writ  of  restitution 
was  issued  is  not,  to  our  minilB,  Important 
in  the  case.  The  Graydons  were  Installed  In 
the  possession  of  the  house  peaceably,  and, 
if  that  possession  was.  wrongful,  the  Doanes 
had  redress  l)y  application  to  the  court.  Nei- 
ther the  Doanes  nor  this  appellant  were 
armed  with  any  process  authorizing  than  to 
eject  the  Graydons  from  the  house,  and, 
moreover,  as  we  have  shown,  the  testimony 

4or  the  prosecution  was  clear  to  the  point 
that  the  Graydons,  when  they  learned  of  the 
error  and  before  being  attacked  by  this  ap- 
pellant and  Maybelle  Roe,  announced  their 
Intention  to  leave,  and  were  then  endeavor- 
ing to  do  80  and  surrender  possession  in  a 


peaceable  manna.    We  find  no  error  In  this, 
record  justifying  the  claim  that  the  appel- 
lant has  been  deprived  of,  or  Interfered  with, 
in  his  right  to,  a  fair  trial. 
The  Judgment  and  order  are  affirmed. 

We  concur:   OONRiSY,  P.  J.;   SHAW,  J.. 


IRWIN  V.  COLBURN  ai  al.    (C!v.  3405.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Dec.  31,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  27,  1922.) 

1.  Bills  and  notea  «=3226— IndorsemeDt  held 
supported  by  consideration. 

Where  a  lease  of  farm  land  was  made  and 
notes  were  given  in  payment  of  rent  and  were 
indorsed  by  a  canning  company,  and  on  the 
same  day  and  as  a  part  of  the  same  trans- 
action the  canning  company  and  the  lessee 
executed  an  agreement  referring  to  the  lease 
and  notes  in  which  it  was  stipulated  that  the 
lessee  should  plant  and  raise  tomatoea  and  sell 
them  to  the  canning  company,  and  that  the 
canning  company  should  indorse  and  guarantee 
payment  of  the  notes,  the  canning  company 
was  not  an  accommodationr  indorser,  the  con- 
sideration for  the  indorsement  being  the  prom- 
ise of  the  lessee  to  sell  his  crop  to  the  can- 
ning company,  especially  where  lessor  would 
not  have  leased  the  premises  except  for  the 
indorsement 

2.  Corporations  «s>4l  6— Officers  had  anthority 
to  Indorse  and  guarantee  notes  given  for 
rent  by  person  agreeing  to  sell  crop  to  cor- 

.   poratlon. 

Act  of  officers  of  canning  corporation  in 
Indorsing  and  guaranteeing  payment  of  notes 
given  in  payment  of  rent  by  a  lessee  who  si- 
multaneously agreed  with  the  corporation  to 
raiae  tomatoes  and  sell  them  to  it,  was  not 
ultra  vires,  since  a  corporation  has  anthority 
in  malung  financial  transactions  which  inure 
to  its  own  benefit  in  its  regular  course  of  busi- 
ness to  aid  customers  by  guaranteeing  pay- 
ment of  their  obligations  under  Civ.  Code,  i 
S54,  subd.  8. 

3.  Corporations  «=»432(7)— Anthority  of  offi- 
cers may  be  proved  by  permitted  conduct. 

Anthority  of  officers  to  bind  a  corporation 
may  be  proved  by  evidence  that  such  officers 
have  been  allowed  to  conduct  its  business,  and 
that  third  persons  have  acted  on  the  authority 
which  the  corporation  has  thus  permitted  them 
to  assume. 

4.  Corporations  «s>426(  10)— Cannot  deny  au- 
thority of  offloer  after  receiving  benefits. 

A  canning  corporation  having  received  ben- 
efits from  the  leasing  of  land  to  a  third  party 
by  plaintiff,  and  a  contract  with  the  third  par- 
ty, made  possible  only  by  execution  of  guar- 
anties on  notes  given  for  rent  by  the  third 
party,  it  will  not  be  permitted  to  say  Utat  its 
officers  lacked  authority  to  guarantee  payment 
of  the  notes. 
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Appeal  trcm  Snperior  Court,  San  Diego 
County ;  C.  N.  Andrews,  Judge. 

Action  b7  L  Isaac  Irwin  against  PhiUip 
Colburn  and  another.  Judgment  for  i^aln- 
tiff,  and  defendants  appeal.    Affirmed. 

W.  H.  Wylle,  of  San  Diego,  for  appellants. 
Wm.  G.  Mirow,  of  San  Diego,  for  respond- 
ent 

GRAIO,  J.  This  action  is  one  npon  Atc 
promissory  notes  made  and  executed  by  the 
defendant  Phillip  Colburn  to  tlie  puiinticr 
and  alleged  to  be  duly  indorsed  by  the  ap- 
pelant, the  Standard  Canning  Company  of 
San  Diego.  Upon  a  trial  judgment  was  ren- 
dered for  the  plaintiff. 

Appellant  does  not  dispute  that  the  in- 
dorsement was  placed  upon  each  of  the  notes 
In  question  over  the  seal  of  the  corporation, 
together  with  its  guaranty  of  paj'ment  and 
a  waiver  of  presentation  to  maker,  demand 
oC  payment,  protest,  and  notice  of  nonpay- 
ment It  is  undisputed  that  these  indorse- 
ments, guaranties,  and  waivers  were  signed 
by  the  defendant  through  Sendee,  who  was 
thai  president,  and  Williams,  then  secretary, 
of  the  defendant  corporation.  These  notes 
were  executed  and  delivered  with  the  in- 
dorsements and  waivers  thereon  to  Irwin 
in  connection  with  the  following  transactlMi 
Colburn  was  to  rent  certain  farm  land  be- 
longing to  Irwin  for  the  purpose  of  raising 
tomatoes.  He  was  to  sell  the  tomatoes  to 
the  defendant  company.  He  gave  the  prom- 
issory notes  to  pay  for  the  rent  of  the  prem 
Jsea.  Colburn  was  unknown  to  Irwin,  who 
had  had  former  transactions  of  a  similar 
character  concerning  the  same  land  with 
the  Standard  Canning  Comimny  and  another 
tenant  After  certain  negotiations,  carried 
on  principally  by  Williams,  purporting  to 
represent  the  Standard  Canning  Company, 
with  Irwin,  and  to  which  Colburn  was  a  par- 
ty, it  was  agreed  that  the  lease  and  notes 
^onld  be  executed  by  the  respective  parties. 
This  was  done.  On  the  same  day  and  as  a 
part  of  the  same  transaction  between  Col- 
burn and  the  Canning  Company,  these  par- 
ties signed  and  executed  a  written  agree- 
ment referring  to  the  lease  and  the  notes 
and  in  which  it  was  stipulated  that  Colburn 
should  plant  and  raise  the  tomatoes  and  sell 
them  to  the  Canning  Company  and  the  Can- 
ning Company  agreed  to  indorse  and  guaran- 
tee the  payment  of  the  notes.  Thereafter 
Colburn  entered  np<»  the  premises  and  rais- 
ed a  crop  of  tomatoes  which  he  sold  and  de- 
livered to  the  Canning  Company.  Neither 
the  principal  nor  the  interest  upon  the  notes 
were  paid. 

It  was  part  of  the  duty  of  Williams  as 
secretary  of  the  Canning  Company  to  arrange 
contracts  on  its  behalf  for  the  purchase  of 
fruits  and  vegetables  to  be  used  by  it  in 
canning.  The  company  made  a  practice  as 
part   of   its    business   of   contracting   with 


tanners  to  raiae  tomatoes  to  be  purchased 
by  it  and  canned  and  later  sold  in  to*  mar- 
ket This  was  its  regular  bnsineaB.  A  letter 
was  Introduced  in  evidence  written  by  Xi. 
A.  Edmonds,  manager  of  the  Canning  Com- 
pany, asking  an  extension  of  30  days  in 
which  to  pay  the  notes,  nils  letter  was  sent 
to  the  plaintiff  after  he  had  made  several 
efforts  to  collect 

The  sole  defense  interposed  and  npon 
which  appellant  relies  is  that  the  coriwra- 
lion  received  no  consideration,  and  that  the 
indorsements  were  purely  for  accommoda- 
tion; that  the  officers  who  executed  the  in- 
dorsements, waivers,  and  guaranties  had  no 
power  to  make  or  indorse  negotiable  promis- 
soty  notes  for  the  company  and  to  bind  It 
as  an  accommodation  ma^er  or  indorser  and 
in  attempting  to  do  so  acted  nltra  vires. 

Uiider  tbe  circumstances  of  this  case  as 
above  delineated  appellant  can  hardly  have 
the  tuirdlhood  to  expect  or  suggest  that  its 
defense  should  appeal  to  a  court  of  Justice. 
The  decision  of  the  trial  court  should  not  be ' 
disturbed  unless  it  was  clearly  erroneous. 

[1]  The  claim  that  the  deiendant  received 
no  consideration  is  absurd.  Its  contract 
with  Colburn  was  executed  simultaneously 
with  the  notes.  They  were  all  a  part  of 
the  same  transaction,  and  the  consideration 
for  the  company  guaranteeing  payment  at 
the  notes  was  the  promise  of  Colburn  to 
raise  a  crop  of  tomatoes  npon  the  premises 
leased  from  Irwin  and  to  seU  it  to  tbe  de- 
fendant Besides  this,  Irwin  would  |not 
have  leased  the  ivemises  to  Colburn  except 
for  the  fact  that  the  company  guaranteed 
paymemt  of  the  notes  given  fOr  the  rentaL 
T19re  is  no  merit  to  the  assertion  that  the 
notes  were  accommodation  paper.  Tbis  be- 
ing true,  a  considerable  part  of  appellanifs 
argument  and   authorities  are   inapplicablfc 

[2]  The  fact  that  the  company  received  le- 
gal consideration  also  materially  affects  the 
defense  that  the  act  of  the  officers  in  indors- 
ing the  notes  was  ultra  vires.  A  corporation 
has  authority  in  making  financial  transac- 
tions, which  inure  to  its  on'n  benefit,  in  its 
regular  course  of  business,  to  aid  customers 
by  guaranteeing  payment  of  their  obliga- 
tions. Civ.  Code,  {  354,  subd.  8;  Armour  & 
Co.  V.  Rosenberg,  36  CaL  App.  773,  173  Pac 
404 ;  Bates  v.  Coronado  Beach  Co.,  109  Cal. 
163,  41  Pac.  855;  Woods  Lumber  Co.  v. 
W.  H.  Moore,  183  CaL  497,  191  Pac.  906, 
11  A.  L.  R.  549 ;  James  Bva  Estate,  40  CaL 
.\pp.  515,  181  Pae  415. 

[31  The  defendant  offered  In  erldence  Its 
by-laws  and  minutes,  from  which  it  appeared 
that  there  was  no  express  authority  given 
tbe  president  and  secretary  to  indorse  ne< 
gotiable  paper.  However,  it  nowhere  ap- 
pears that  such  action  by  these  officers  vras 
prohibited.  Authority  to  bind  the  corpora- 
tion may  be  proved  by  evidence  that  such 
officers  have  been  allowed  to  conduct  its 
business,  and  that  third  persons  have  acted 
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upon  the   authoritr  which   the   corporation 
has  thns  permitted  them  to  assume. 

There  were  bnt  three  directors,  Hendee, 
who  was  president,  Williams,  who  was  secre- 
tary, and  Edmonds,  the  manager,  during 
the  period  when  this  transaction  was  'being 
carried  out  It  was  the  regular  duty  of- 
WllUams  to  arrange  contracts  with  growers 
to  raise  tomatoes  and  sell  them  to  the  Stand- 
ard Canning  Company.  Edmonds  knew  all 
about  these  guaranties  having  been  placed 
upon  the  notes,  and  asked  Irwin  for  further 
time  to  pay  them.  The  ordinary  course  of 
business  dealing  warranted  Irwin  in  believ- 
ing that  Hendee  and  Williams  had  authority 
to  execute  the  guaranties.  The  corporation 
is  bound  by  the  ostensible  authority  which 
it  permitted  its  offlcws  to  possess  and  use. 
10  Cyc.  937. 

[41  A  farther  ground  for  afDrmlng  the 
judgment  Is  the  fact  that,  having  received 
the  benefits  from  the  lease  and  contract  with 
Colbum,  made  possible  only  by  the  execu- 
tion of  the  guaranties,  the  defendant  will 
not  be  permitted  to  say  that  its  officers 
lacked  authority.  This  is  clearly  a  case 
for  the  Invoking  of  the  rule  of  estoppel.  In 
Blood  V.  Za  Eterena  I*  &  W.  Co.,  118  Cal. 
221,  41  Pac.  1017,  «  Pac.  252,  cited  by  ap- 
pellant, no  question  of  ostensible  aatborlty 
was  involved.  The  mortgage  in  qaestlon 
was  executed  vrlthout  authority,  and  the 
Supreme  Court  held  the  evidence  insufficient 
to  justify  a  finding  of  ratification  and  the 
findings  of  the  trial  court  were  limited  to 
ratification.  It  appears  to  have  found  no 
facts  from  which  an  estoppd  in  pals  could 
be  held  to  exist  In  the  case  here  on  appeal 
the  defendant  la  bound  upon  its  guaranties 
without  regard  to  ratification  of  the  acts  of 
its  officers  In  executing  them.  It  is  bound 
because  it  allowed  them  an  ostensible  au- 
thority and  also  as  the  result  of  an  estoppel 
in  pais,  the  facts  constitntlng  which  were 
found  in  this  case. 

Without  reviewing  each  of  appellant's 
other  authorities,  it  may  be  said  that  in  none 
ot  those  dted  to  support  its  ultra  vires  de- 
fense did  the  corporation  knowingly  receive 
the  benefit  of  the  attempted  contract 

The  judgment  is  affirmed. 

We  cpncnr:  EINIAXSON,  P.  J. ;  WORKS,  J. 


KOENlG  V.  AMERICAN 
NEW  YORK  et  al. 


OF 


SURETY  CO 
(Civ.  3408.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Dec.  81, 1021.  Hear- 
ing Denied  by  Supreme  Court  Feb.  27, 1922.) 

I.  Mechanics'  liens  «=»3I3— Bond  glvM  by 
building  contractor  pnrsuant  to  Code  also 
good  common-law  bond  between  parties. 

Where   a   building   contract   provided   that 
contractor   release   the   building  and  premises 


from  all  claims  accruing  against  it,  a  bond  de- 
livered to  owner  conditioned  that,  should 
the  contractor  pay  all  just  daims  against  him 
for  labor  and  materials,  then  the  obligation  to 
be  null  and  void,  though  a  statutory  undertak- 
ing given  pursuant  to  the  requirements  of  Code 
Civ.  Proc.  (  1183,  waa  also  a  good  common-law 
bond  as  between  the  owner  and  the  surety. 

2.  Mechanics'   llehs   «=33I5— Where  fall  eon- 
traet  price  was  pald^  owner  eannot  recover  on 
contraetor'a  bond  m  voluntary  payment  of 
a  Hen. 
Where   bnilding   contract   and   bond   were 
duly  filed  before  commencement  of  any  work, 
and  the  work  was  done  and  the  foil  contract 
price  waa  paid  the  contractor,  no  lien  claimant 
was  entitled  to  any  foreclosure  upon  any  build- 
ing, and  any  payment  by  the  owner  of  a  lien 
filed  was  voluntary,  and  no  recovery  could  be 
had   by   the   owner   from   the    surety,    though 
the  bond  was  a  good  common-law  bond  and  ex- 
tended   to   "daims   that   may   have   accrued 
against  the  building  by  reason  of  the  afore- 
said erection,"  and  all  "just  daims  against  the 
contractor  for  labor  or  matetials,"  under  Code 
Ohr.  Proe.  1 1183. 

Appeal  from  Superior  (Jonrt,  Los  Angeles 
CoTuty;    Lewis  R.  Works,  Judga 

Action  by  Daniel  Backer  Koenig  against 
the  American  Surety  Company  of  New  York 
and  another.  E^rom  an  adverse  judgment, 
plaintlfC  appeals.    Affirmed. 

John  F.  Poole,  of  Los  Angeles,  for  appel- 
lant 

Lawl«r  &  Degnan,  of  Los  Angeles,  for  re- 
spondent 

FINLAT80N,  P.  J.  Tbis  is  an  action  by 
the  owner  of  a  building  upon  a  building  con- 
tractor's bond.  The  action  is  against  the  con- 
tractor and  his  surety.  The  surety  company 
answered,  and,  after  a  trial,  obtained  a  judg- 
ment from  which  plaintiff,  the  owner,  ap- 
peals. 

[1]  The  building  contract  whereby  the  de- 
fendant Myers  contracted  to  construct  a 
building  for  plaintiff  contains  a  provision  to 
the  effect  that  the  contractor,  <mi  or  before 
35  days  after  the  acceptance  of  the  building, 
shall  "cancel  and  release  the  said  building 
and  premises  from  all  claims  that  may  have 
accrued  against  the  said  building  by  reason 
of  the  aforesaid  erection."  Contemporane- 
ously with  the  execution  of  the  contract,  the 
contractor,  as  principal,  and  the  surety  com- 
pany, as  surety,  executed  and  delivered  to 
plaintiff  a  bond  in  the  penal  sum  of  $6,600, 
conditioned  that — 

"Should  said  M.  A.'Bfyer8  (said  contractor) 
faithfully  keep  and  strictly  perform  all  the 
covenants  of  said  agreement  [the  building  con- 
tract], and  well  and  truly  pay,  or  cause  to  be 
paid,  all  just  daims  against  him  for  such  afore- 
mentioned labor  or  materials,  or  both,  so  per- 
formed or  furnished,  as  the  case  may  be,  then 
this  obligation  to  be  null  and  void,  and  other- 
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wise  to  b«  and  remain  'In  fuU  force  and  ef- 
fect" 

Though  the  bond  is  a  statutory  undertak- 
ing, given  pursuant  to  the  requirements  of 
section  1183  of  the  Code  of  Civil  Procedure, 
it  also  is  a  valid  express  contract  between 
the  owner  and  the  surety,  and,  as  between 
those  two,  is  a  good  common-law  bond.  Both 
contract  and  bond  were  duly  filed  in  the  of- 
fice of  the  county  recorder  before  the  com- 
mencement of  any  work,  and  therefore,  ac- 
cording to  the  express  declaration  of  the 
Code^  the  ownor's  liability  to  lien  claimants 
was  limited  to  the  measure  of  the  contract 
price,  and  any  recovery  by  such  lien  claim- 
ants under  their  liens  would  be  restricted 
."to  an  aggregate  amount  equal  to  the  amount 
fotmd  to  be  due  from  the  owner  to  the  con- 
tractor." Section  1183,  Code  Civ.  Proc.  But 
there  was  no  amount  due  from  the  owner  to 
the  contractor;  for,  at  various  times  be- 
tween the  execution  of  the  contract  and  the 
recording  of  the  notice  of  comifletlon,  the 
owner  had  paid- to  the  contractor,  under  the 
terms  of  their  contract,  sums  of  money  that 
aggregated  the  full  amount  of  the  contract 
price.  The  result  is  that  no  lien  claimant 
was  entitled  to  a  foredosore  of  any  lien  up- 
on the  building,  though  he  might  be  entitled 
to  a  personal  Judgment  against  the  contrac- 
tor and  his  surety.  This  condition  of  affairs 
notwithstanding,  the  Hammond  Lumber  Com- 
pany, within  30  days  after  the  filing  of  the 
notice  of  completion,  filed  in  the  office  of  the 
■oonnty  recorder  its  verified  claim  of  lien  for 
$781,02  for  materials  furnished,  and,  within 
'90  days  thereafter,  claiming  that,  as  a  ma- 
terialman, it  had  a  lien  on  the  premises,  com- 
menced an  action  to  foreclose  its  alleged  lien. 
The  owner,  the  plaintlflt  in  this  action,  filed 
an  answer  in  that  case  and  requested  that 
the  surety  company  be  brought  in  as  a  party 
defendant  An  order  therefor  was  made  by 
the  court  in  that  action,  and  thereupon  the 
owner  served  upon  the  surety  company  a 
notice  of  the  pendency  of  that  action  and  a 
request  that  it  "conduct  the  defense  of  said 
action  upon  behalf  of  himself."  The  surety 
company  appeared  and  filed  its  answer  in 
the  action  and  prepared  for  the  defense 
thereof,  not  however,  upon  behalf  of  the 
owner  or  in  his  defense,  but  solely  upon  its 
own  behalf  and  in  its  own  defense.  About  a 
year  after  the  filing  of  the  lumber  company's 
claim  of  lien,  the  owner  negotiated  a  sale  of 
the  property,  and,  the  foreclosure  suit  still 
t)elng  pending,  he  paid  to  the  lumber  com- 
pany the  full  amount  of  its  claim  and  thus 
procured  the  dismissal  of  its  suit  This  was 
done  without  the  consent  or  knowledge  of  the 
surety  company,  and  though  the  latter  re- 
ceived prompt  notice  of  the  dismissal  of  the 
action,  it  had  no  actual  knowledge  of  the 
fact  that  plaintiff  had  paid  the  lien  claim,  or 
that  he  intended  to  look  to  it  for  reimburse- 
ment, until  about  two  years  thereafter  and 


shortly  prior  to  the  bringing  of  this  action 
against  it  upon  its  bond  to  recover  the 
amount  so  paid  by  plaintiff. 

[2]  There  are  two  oonditioos  in  the  bond 
on  the  due  performance  of  which  that  under- 
taking provides  that  it  aball  be  void.  The 
-first  is  that  if  the  contractor  shall  faithfully 
keep  and  strictly  perform  all  the  covemanta 
contained  in  his  building  contract,"  then  Ills 
obligation  as  principal  and  the  obligation  of 
the  surety  company  as  surety  shall  be  null 
and  void.  Plaintiff  cannot  recover  as  for  a 
breach  of  this  condition.  The  contract  as 
we  have  pointed  out,  provides  that  the  con- 
tractor, within  35  days  after  the  acceptance 
of  the  building,  shall  cancel  and  release  the 
premises  from  all  claims  "that  may  have 
accrued-  against  said  building."  The  claim 
of  the  lumber  company  against  the  contrac- 
tor was  not  an  enforceable  claim  against  the 
building  for  the  reason  that  there  was  no 
amount  due  from  the  owner  to  the  contrac- 
tor and  the  former  had  done  all  that  the  law 
requires  in  order  to  restrict  the  recovery  un- 
der liens  to  such  an  amount  if  any,  as 
might  be  due  from  the  owner  to  the  contrac- 
tor— in  this  case  nothing  whatever.  The  ob- 
ligation of  the  bond  did  not  extend  to  the 
releasing  of  the  building  from  invalid  or  un- 
enforceable liens.  In  the  language  of  the 
building  contract  the  obligation  of  the  bond 
extended  to  "claims  that  may  have  accrued 
against  said  building  by  reason  of  the  afore- 
said erection."  Claims  which  cannot  legally 
be  enforced  against  the  building  cannot  be 
said  to  have  "accrued"  against  it 

The  other  condition  of  the  bond  is  that  if 
the  contractor  shall  well  and  truly  pay,  or 
cause  to  be  paid,  all  Just  claims  against  him 
for  labor  or  materials,  then  his  obligation  as 
principal  and  that  of  the  surety  company  as 
surety  shall  be  nuU  and  void.  Assuming,  for 
the  iHirpose  of  this  decision,  that  tills  c(mdi- 
tion  that  all  Just  daims  against  the  contrac- 
tor for  labor  or  material  shall  be  paid  is  a 
provision  that  inures  to  the  benefit  of  the 
owner  as  wdLl  as  to  the  benefit  of  laborers 
and  materialmoi,  plaintiff,  nevertheless,  has 
no  cause  of  action  for  its  breach.  To  the 
contract  between  the  contractor  and  the 
Hammond  Lumber  Company,  the  plaintiff 
here  was  not  privy;  no  obligation  rested 
upon  him  In  respect  thereto.  Appellant  was 
under  no  legal  obligation  to  pay  the  claim  of 
Hammond  Lumber  Company;  his  property 
could  not  be  made  liable  therefor;  and  it 
does  not  appear  that  the  contractor,  whose 
debt  it  was,  requested  lilm  to  pay  it  In 
order  to  entitle  appellant  to  recover  against 
the  surety  company,  it  must  be  made  to  ap- 
pear that  the  lumber  company  bad  an  en- 
forceable lien,  or  tiuit  for  some  other  cause 
the  payment  that  appellant  made  to  the  lum- 
ber company  was  compulsorily  made.  In  the 
absence  of  an  enforceable  lien  making  plain- 
tlCTs  payment  compulsory,  it  must  be  held 
that  the  payment  of  the  lumber  company's 
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claim  was  volantary  on  his  pert;  and  he 
cannot  acquire  a  right  of  action  against  the 
snrety  which  he  would  not  have  bad  in 
the  absence  of  such  payment  In  princi- 
ple, the  ca'^ia  la  not  distinguished  from  Brill 
v.  r>e  Turk,  130  Cal.  241,  62  Pac.  482,  and  for 
the  reasons  there  stated  the  Judgment  must 
be  affirmed.  See.  also,  Growall  t.  Pacific 
Surety  Co.,  21  Cal.  App.  185,  131  Pac.  78, 
and  Price  v.  Doyle,  34  Minn.  400,  26  N.  W.  14. 
Judgment  affirmed. 

We  concur:    CRAIG,  J.;   MYERS,  Justice 
pro  tem. 


PEOPLE  V.   HICKOK.     (Cr.  963.) 

<IHstrict  Court  9f  Ainieal,  First  District,  Di- 
Tidoo  1,  California.  Dec.  80,  1921.  Hear- 
ing Denied  by  Supreme  Court  Feb.  27,  1922.) 

1.  Criminal  law  «=»486— Medloal  expert  may 
base  opinion  partly  upon  statements  of  pa- 

tlMt. 

A  medical  expert  may  base  his  opinion  in 
part  upon  the  statements  of  his  patient  de- 
scribing his  bodily  condition  and  the  symptoms. 

2.  Criminal  law  «=s>l036(e)— Admission  of 
opinion  based  on  hearsay  not  rwerslMe  cr- 
ror  in  abaanoe  of  obJaoUon. 

Complaint  cannot  be  made,  on  appeal,  of 
admission  of  opinion  of  medical  expert  based 
partly  on  hearsay  statements,  where  no  objec- 
tion on  that  ground  was  made  at  the  time. 

3.  Criminal  taw  «=337l(t)— Evidence  of  oth- 
er operations  held  admissible  to  show  In- 
tent. 

In  prosecution  for  abortion,  admission  of 
CTidence  of  similar  operations  performed  by  the 
defendant  upon  others  is  admissible,  where  the 
defendant  claims  that  the  operation  in  question 
was  innocently  performed  and  for  a  lawful 
purpose. 

4.  Abtortlon  «=>l  I— Evidenoe  held  (uflloient  to 
sastain  oonvlotloo. 

In  a  prosecution  for  alxtrtion,  evidence 
held  sufficient  to  sustain  a  conviction. 

5.  Crialaal  law  «s>37l(l)— EvIdeBoa  of  othsr 
operations  held  admissible. 

In  prosecution  for  abortion  where  the  only 
witness  called  by  the  defendant  was  a  pbtysidan 
who  testified  in  effect  that,  from  the  examina- 
tion of  the  prosecutrix  made  by  medical  expert 
testifying  for  the  state,  it  woold  be  impossible 
to  say  that  she  was  pregnant,  and  that  the  op- 
eration described  by  her  might  have  been  for 
a  certain  female  ailment,  evidence  of  other  sim- 
ilar operations  performed  upon  others  at  about 
the  same  time  were  admissible  to  rebut  the 
evidence  tliat  the  act  charged  as  criminal  might 
have  t>een  innocently  performed. 

6.  Criminal  law  «=>56l(l)— State  must  prove 
ease  beyond  a  reasonable  donbt. 

It  is  the  duty  of  the  state  to  prove  Its 
ease  beyond  a  reasonable  donbt. 
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7.  Criminal  law  «=96S2— Admission  of  rebut- 
tal evidence  In  chief  not  matter  of  serious 
moment. 

An  objection  that  evidence  offered  in  chief 
was  proper  only  in  rebuttal  only  goes  to  the 
order  of  proof  and  is  a  matter  of  no  serious 
moment. 

8.  Criminal  law  iSssI  1 69(8)— Admission  of 
statement  denying  operation  in  abortion  case 
held  not  prejudicial. 

In  a  prosecution  for  abortion  defendant 
could  not  be  prejudiced  by  introduction  in  ev- 
idence of  his  declaration  that  he  performed  no 
operati<m  on  the  prosecuting  witness  and  did 
not  know  her. 

Appeal  from  Superior  Court,  San  Mateo 
County;  Benjamin  K.  Knight,  Judge. 

Galen  K.  Hl<dcolc  was  convicted  of  operat- 
ing for  the  purpose  of  procuring  an  abortion, 
and  appeals.    Affirmed. 

Brie  J.  BoseuBtim,  of  San  Francisco,  tor 
tLPpeliXiat. 

n.  S.  Webb.  Atty.  Gen.,  and  John  H.  Sioiw 
dan,  Deputy  Att^.  Gen.,  for  the  People. 

KEStRIGAN,  J.  Defendant  was  charged 
by  information  with  violating  section  274  of 
the  Penal  Code  bv  operating  upon  the  p«- 
Bon  of  Bertha  Casteel  for  the  purpose  of  pro- 
curing an  abortion.  He  was  tried  and  con- 
victed, and  this  appeal  is  from  the  Judgment 
and  firom  an  order  denying  his  motion  for  a 
new  trial. 

The  complaining  witness.  Bertha  Casteel, 
testified  that  she  was  a  married  woman  and 
the  mother  of  two  young  children ;  that  dur- 
ing the  month  of  August,  1920,  she  visited 
the  office  of  the  defendant  In  San  Francisco, 
desiring  to  be  relieved  of  a  condition  of  preg- 
nancy. There  she  met  the  defendant  and 
Dr.  Rbelnhart  Allen,  who  placed  her  upon  an 
operating  table,  and,  after  an  examination, 
confirmed  the  fact  of  pregnancy  dating  from 
about  three  months,  and  Informed  her  she- 
would  have  to  go  to  a  hospital;  that  an  op- 
eration would  cost  $50,  with  hospital  charges 
at  the  rate  of  $5  per  day.  She  left  the  office 
to  arrange  to  procure  the  necessary  funds, 
returning  the  next  day,  when  the  defendant 
and  his  associate  again  placed  her  upon  an 
ot)eratlng  table  and  inserted  some  gauze  tn 
her  womb.  She  was  thereafter  taken,  In  the 
defendant's  automobile,  driven  by  the  defend- 
ant's chauffeur,  accompanied  by  the  defend- 
ant's associate  and  a  cook,  to  a  place  called 
Salada  Beach,  in  San  Mateo  county,  where 
the  defendant  conducted  a  hospital.  There 
she  met  two  young  women,  Mary  Cozeo  and 
Irene  Carpenter,  patients  of  the  defendant 
Two  days  later  the  defendant  removed  the 
gause,  above  mentioned,  and  operated  upon 
her,  using  surgical  Instruments,  which  op- 
eration was  one  to  terminate  pregnancy.    It 
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was  performed  wlthont  an  anesthetic  and 
lasted  about  five  or  ten  minutes. 

Dr.  Wood  C.  Baker,  the  county  i*yslclan 
of  San  Mateo  coimty  made  an  examination 
of  the  complaining  witness  on  September  3, 
1920,  from  which  and  a  history  of  the  case 
obtained  from  the  patient  be  declared  that 
she  had  been  pregnant,  subjected  to  an  op- 
eration tor  the  procurement  of  an  abortion 
within  a  week,  and  that  instruments  had 
been  used  for  the  purpose;  that  she  was  in 
good  health,  and  there  was  nothing  in  her 
physical  condition  or  health  whidi  indicated 
that  an  abortion  was  necessary  to  preserve 
her  health  or  life. 

Police  Officer  Henry  C.  Hoar,  of  the  Berke- 
ley police  department,  acting  upon  a  request 
from  the  San  Francisco  police  department, 
called  at  the  home  of  the  defendant  for  the 
purpose  of  placing  him  under  arrest.  The 
defendant  answered  the  door  bell;  he  de- 
nted bis  identity;  Informed  the  officer  that 
Dr.  Hlckok  was  In  San  Francisco  and  that 
be  himself  was  a.  servant  in  the  house.  Lat- 
er this  officer  returned,  the  door  this  time 
being  opened  by  the  defendant's  wife.  After 
some  conversation  with  her  the  officer  took 
Into  custody  the  defendant,  who  still  insisted 
that  he  was  not  Dr.  Hlckok. 

Police  Officer  James  S.  Rooney,  of  the  po- 
lice department  of  Berkeley  and  also  a  medi- 
cal student,  testified  that  in  the  presence  of 
other  police  officers,  the  defendant  stated  that 
he  was  a  nurse  in  the  employ  of  Dr.  Hlckok, 
but  finally  receded  from  this  position  and 
admitted  his  Identity.  When  Officer  Rooney 
Inquired  of  him  if  he  knew  of  what  crime 
he  was  charged,  he  replied  that  he  did  not, 
"but  that  he  thought  somebody  had  talked 
too  much,"  and  that  he  realized  that  sooner 
or  later  he  would  come  in  contact  with  the 
law,  but  he  had  to  make  money  to  support 
bis  wife  and  family.  Asked  his  opinion  on 
the  practice  of  abortion,  he  replied  that  pro- 
fessional abortions  should  be  permitted  by 
law;  that  they  were  absolutely  essential  to 
society;  that  "be  had  a  case  shortly  before 
this  time  of  a  14  year  old  girl  •  •  •  who 
was  pregnant,  *  •  *  and  that  there  was  only 
one  thing  to  do  in  that  case  or  in  a  case  of 
that  kind,  and  that  was  to  take  the  child 
from  that  girl;  that  it  would  have  been  a 
disgrace  both  to  herself  and  the  family  If 
that  child  had  not  been  removed."  "I  asked 
him,"  said  this  witness,  "concerning  his 
method  of  operating,  and  he  stated  that  be 
enlarged  the  vagina  and  curetted  the  tis- 
sues in  there,  and  shortly  afterwards  the 
miscarriage  took  place."  In  answer  to  a'  fur- 
ther question  defendant  said  that  he  did  not 
nse  an  anaesthetic;  that  it  took  him  about 
five  minutes  to  operate ;  that  he  charged  for 
such  operations  not  less  than  $S0.  The  wit- 
ness, continuing,  said: 

'  "As  we  approached  San  Frandsco  the  de- 
fendant, learning  that  I  knew  Detective-  Milea 
Jackson,  remarked,  'Well,  X  wish  you  would 


put  in  a  good  word  for  me.  •  *  *  I  have 
got  lots  of  money.  •  •  •  I  might  be  able  to 
help  you  out  of  a  hole  some  time.' " 

Miles  M.  Jackson,  a  detective  sergeant  of 
the  San  Francisco  police  department,  testi- 
fied: 

"As  the  defendant  stepped  off  the  boat  ia 
custody  of  Officer  Rooney,  he  stepped  up  to  me 
and  shook  hands  with  me,  and  I  said,  'Well, 
Doctor,  you  are  back  at  your  old  tricks  again,' 
and  be  said,  'Well,  Mr.  Jackson,  what  could 
I  do?'  and  he  said,  'I  had  to  do  something,' 
and  he  said:  'I  lost  all  the  money  in  the  busi- 
ness that  I  was  in,  •  *  *  and  I  had  to  get 
back  at  the  game  again.'  I  said,  'If  you  keep 
that  up,  Doctor,  you  will  find  yourself  over 
across  the  bay  with  Dr.  Card  and  Dr.  North- 
cott,'  and  he  said:  'Well,  Mr.  Jackson,  you  be 
ea.<!y  with  me.  I  have  a  wife  and  family  and  I 
had  to  do  something  to  suppprt  them.'  When 
we  arrived  at  the  hall  of  justice  defendant  put 
bis  hand  over  on  my  shoulder,  and  he  said, 
'Mr.  Jackson,  can't  we  fix  ttiings  up  among  our- 
selves? You  know  it  costs  a  lot  of  money  to 
hire  lawyers,  and  we  might  just  as  well  keep 
the  money  between  ourselves,'  and  I  said,  'Doc- 
tor, forget  about  that  kind  of  talk;  nothing  do- 
ing.' And  he  said,  'You  will  be  easy  with  me, 
won't  you?'  and  I  said,  'I  will  treat  you  fair. 
Doctor— absolutely  fair.' " 

Joseph  Kindergren  testified  that  he  was  de- 
fendant's cbaufCeur  and  that  he  drove  the 
complaining  witness  to  defendant's  hospital, 
in  San  Mateo  county. 

The  witnesses  Mary  Cozzo  and  Irene  Car- 
penter testified  that  they  had  seen  the  de- 
fendant and  the  prosecutrix  together  in  the 
hospital  at  Salada  Beach ;  and  Irene  Carpen- 
ter also  testified  that  the  defendant  told  her 
that  the  operation  <xi  the  prosecutrix  was 
slight,  and  if  she  had  come  sooner  her  stay 
in  the  hospital  would  have  been  shorter. 

The  defendant,  when  confronted  with  the 
prosecutrix,  asserted  that  he  had  never  seen 
her  before. 

These  two  last-named  witnesses  also  tes- 
tified that  the  defendant  had  operated  upon 
them  for  the  same  purpose  as  in  the  c&se  at 
Bertha  Casteel  at  about  the  same  time,  and 
Dr.  Baker  gave  corroborating  testimony. 
The  evidence  further  shows  that  the  defend- 
ant In  performtng  these  several  operations 
used  the  same  method,  namely,  first  dilat- 
ing the  womb  by  packing  with  gauze,  and  lat- 
er producing  the  abortion  by  the  use  of  in- 
struments and  without  administering  an  an- 
esthetic; the  operation  consuming  from  five 
to  ten  minutes. 

The  defendant  did  not  take  the  witness 
stand,  and  the  only  testimony  offered  by  him 
was  that  of  Dr.  Tllton  B.  Tillman,  who,  in 
efl^ect,  said  that  it  was  impossible  for  any 
one  to  say,  from  an  examination  of  the  kind 
made  by  Dr.  Baker,  that  the  prosecutrix,  had 
been  pregnant,  and  that  the  operation 
charged  to  have  been  performed  upon  her  bj 
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the  defendant  mlgbt  hare  been  for  a  certain 
female  disease  or  ailment;  that  tbe  opera- 
tion for  such  parpose  was  similar  in  charac- 
ter, and  was  accompanied  by  tbe  same  pains 
and  sensations  as  an  operation  to  terminate 
pregnancy. 

[1,2]  Basing  his   opinion   partly   upon   at 
physical  examination  of  the  prosecuting  wit- 
ness and  partly  npon  a  history  of  the  case 
given  him  by  hex.  Dr.  Baker  testified,  in"  be-  ^ 
half  of  the  state,  that  the  prosecuting  wit-, 
ness  had  recently  been  operated  upon  for  tbe 
purpose  of  being  relieved  of  pregnancy.    Tbe 
history  of  the  case  was  given  to  this  wlt-| 
ness  out  of  the  presence  of  tbe  defendant; 
It  was  remote  from  the  res  gestae,  and  the 
defendant  claims  it  was  hearsay  and  Inad-, 
mlssible.     A  medical  expert  may   base  his 
opinion  in  part  upon  the  statements  of  his 
patient,  describing  his  bodily  condition  and, 
symptoms.    People  v.  Sbattuck.  109  Cal.  673,  [ 
42  Fac.  315 ;  5  Ency.  of  Ev.  608.    But  assam- ! 
ing  for  tbe  purpose  of  tbls  case  that  the 
statement  made  by  tbe  prosecuting  witness 
and  used  by  the  expert  in  part  as  the  basis 
of  bis  opinion  was  not  within  this  rule  and 
was  hearsay,  still  it  appearing,  as  it  does, 
that  there  was  no  objection  made  at  the  time 
on  this  ground,  tbe  defendant  cannot  now 
Brge  it  as  a  basis  for  reversal.  i 

13]  Defendant  also  questions  the  correct- 
ness of  tbe  admission  of  the  evidence  of  two 
dmilar  operations  performed  by  the  defend- 
ant upon  Mary  Cozzo  and  Irene  Carpenter, 
which  testimony  was  admitted  for  tbe  limit- 
ed purpose  of  showing  the  Intent  with  which 
the  operatlcn  In  question  was  performed. 

[4-8]  As  a  rule,  upon  the  trial  for  a  par- 
ticular crime  evidence  which  tends  to  show 
the  commission  of  another  and  distinct  of- 
fense by  the  defendant  is  inadmissible.  To 
this  rule  there  are,  however,  several  excep- 
tions. According  to  one  line  of  authorities 
the  state  would  bave  the  right  to  Introduce 
such  testimony  as  a  part  of  its  case  in  cUef 
in  order  to  negative  the  possibility  that  the 
operation  was  necessitated  by  the  condition 
of  health  of  the  patient  People  v.  Hagenow, 
236  lU.  614,  88  N.  B.,370;  People  v.  North- 
cott  (Cal.  App.)  189  Pac.  704 ;  People  v.  Sin- 
did  (Cal.  App.)  201  Pac.  975.  In  two  Call-' 
fomla  cases  tbe  Suprane  Court,  In  denying 
petitions  for  their .  transfer  to  that  court, 
withheld  its  approval  of  this  doctrine;  the 
exigencies  of  those  cases  not  requiring  its 
appUcatlaa  However,  it  Is  settled  that  such ; 
evidence  Is  admissible  whenever  It  appears 
that  the  defendant  claims  that  the  operation ' 
was  innocently  performed  and  for  a  lawful 
purpose.  People  v.  King,  23  Cal.  App.  259, 
137  Pac.  1076.  Here,  as  before  stated,  the 
defendant  did  not  take  tbe  witness  stand; 
and  with  the  exception  of  the  expert  testl- 
n<«y  of  Dr.  Baker  the  evidence  introduced 
by  the  state  is  imcontradlcted  and  unlm- 
peached.  From  such  evidence  It  appears  that 
tbe  prosecutrix  believed  she  was  pregnant, 
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and  tbe  defendant  confirmed  her  In  snch  be- 
lief, telling  her  that  she  had  been  in  that 
condition  for  three  months ;  that  he  removed 
that  condition  by  a  soxglcal  operation.  This 
evidence  receives  corroboration  from  several 
drcumstances,  also  disclosed  by  the  testi- 
mony, namely,  that  the  prosecuting  witness 
was  conveyed  to  the  defendant's  hospital  at 
Salada  Beach  In  the  defendant's  automobile 
drir&i  by  the  defendant's  chauffeur;  that 
she  was  there  seen  with  the  defendant  by  the 
witnesses  Mary  Cozzo  and  Irene  Carpenter, 
to  one  of  whom  he  admitted  the  performance 
of  an  operation  upon  this  woman;  and  the 
defendant's  denial  that  he  had  ever  seen  her, 
proven  to  be  false,  indicates  gu^t.  Strong 
corroboration  Is  also  furnished  by  tbe  testi- 
mony of  Dr.  Baker  as  well  as  by  the  defend- 
ant's conduct  and  conversations  with  the  po- 
lice officers  at  the  time  of  his  arrest,  which 
plainly  show  a  consciousness  of  guilt,  If  not 
tantamount  to  an  admission  that  he  had  per- 
formed this  particular  abortion.  It  Is  clear 
that  without  the  testimony  of  the  witnesses 
Mary  Cozzo  and  Irene  Carpenter  to  the  ef- 
fect that  the  defendant  had  operated  upon 
them  for  abortion  the  Jury  would  have  been 
fully  Justlfled  in  returning  a  verdict  against 
the  defendant.  But  independent  of  this  view 
we  think  tbe  evidence  clearly  falls  wltbln  tbe 
last-stated  exception  to  the  general  rule  that 
evidence  of  similar  and  collateral  offenses  Is 
sometimes  admissible  to  rebut  the  claim  that 
the  act  charged  as  criminal  was  innocently 
performed.  As  before  stated,  the  only  wit- 
ness called  by  the  defendant  was  a  physician, 
who  testified,  in  effect,  that  from  the  exam- 
ination of  the  prosecutrix  made  by  Dr.  Bak- 
er  It  would  be  Impossible  to  say  that  She  was 
pregnant  He  also  testified  that  the  opera- 
tion described  by  her  as  having  taken  place 
in  tbe  hospital  at  Salada  Beach  might  have 
been  for  a  certain  female  ailment  in  whldi 
event  the  Instruments  used  and  the  sensa- 
tions of  pain  described  by  tbe  patient  would 
have  been  the  same  as  in  the  case  of  an  -op- 
eration to  arrest  pregnancy.  In  other  words^ 
the  defendant's  sole  defense  was  the  Infer- 
esace  dedndble  from  this  evidence  that  the 
operation  could  have  beem  for  an  Innocent 
and  lawful  purpose.  This  was  sufficient  to 
create  in  the  minds  of  the  Jury  a  reasonable 
doubt  of  tbe  defendant's  guilt;  and  it  was 
tbe  duty  of  the  state  to  prove  Its  case  be- 
yond such  doubt.  It  follows,  therefore,  we 
think,  that  the  evidence  was  admissible  to 
negative  the  defense  that  the  operation  was 
for  a  lawful  purpose. 

In  the  case  of  People  v.  Seaman,  107  Mich. 
•■MS.  (»  N.  W.  203,  61  Am.  St  Rep.  326,  It  Is 
said: 

"Upon  principle  and  authority,  It  is  dear 
that  where  a  felonious  intent  is  an  essential 
ingredient  of  the  crime  charged,  and  the  act 
done  is  daimed  to  have  been  innocently  or  ac- 
ddently  done,  or  by  mistake,  or  when  the  re- 
sult ia  daimed  to  have  followed  an  act  lawfully 
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done  for  a  legitimate  purpose,  or  where  there ' 
is  room  for  soch  an  inference,  it  is  proper  to 
characterice  the  act  by  proof  of  other  like  acts 
producing  the  same  result,  as  tending  to  show 
guilty  Isnowledge,  and  the  intent  or  purpose 
with  which  the  particular  act  was  done,  and 
to  rebut  the  presumption  that  might  otherwise 
obtain." 

[7]  Assuming,  too,  as  la  sometimes  Claimed 
In  cases  like  this,  that  the  evidence  woald 
have  been  proper  only  In  rebuttal,  that  ob- 
jection only  goes  to  the  order  of  proof,  and 
its  admission  In  the  people's  case  In  chief 
would  be  a  matter  of  no  sertous  moment  to 
the  defendant 

[I]  Regarding  another  complaint  of  the 
defendant  as  to  alleged  Improper  admission 
of  evidence,  It  appears  that  Officer  Miles 
Ja<&son,  without  stating  their  contents,  tes- 
tified that  he  had  read  to  the  defendant  the 
statements  of  Mary  Cozzo  and  Irene  Car- 
penter and  the  prosecutrix,  and  that  the  de- 
fendant denied  operating  upon  any  of  them. 
This  testimimy,  so  far  as  it  concerned  Mary 
Oozzo  and  Irene  Carpenter,  was  subsequent- 
ly stricken  out  by  the  court  of  its  own  mo- 
tion, on  the  ground  doubtless  that  the  de- 
fmdant  having,  as  he  did,  denied  that  he 
bad  performed  operations  upon  those  two 
young  women,  the  accusatory  statements 
Standing  alone  were  not  competent  evidence 
of  defendant's  guilt.  People  y.  Ayhens,  16 
Cal.  App.  618,  117  Pac.  780.  The  court  not 
only  struck  out  this  testimony,  but  Instruct- 
ed the  jury  that  they  should  disregard  all  tes- 
timony stricken  from  the  record.  The  only 
part  objected  to  on  this  score  and  which  was 
not  stricken  out  reads  as  follows: 

"When  the  statement  given  us  by  Mrs.  Cas- 
teel  was  read  he  denied  it.  *  *  *  He  denied 
ever  having  seen  Mrs.  Casteel  before,  and  de- 
nied ever  having  operated  upon  her,  and  de- 
nied knowing  anytliing  about  her." 

There  was  evidence  In  the  case  which,  if 
beUeved  by  the  jury,  proved  these  statements 
of  the  defendant  that  he  had  never  seen  Mirs. 
Casteel  or  had  anything  to  do  with  her  to 
be  false;  in  which  event  the  Jury  could 
draw  a  legitimate.  Inference  that  they  were 
made  under  a  consciousness  of  guilt,  for  it  is 
apparent  that  If  the  defendant's  dealings 
with  this  woman  were  of  a  lawful  charac- 
ter he  could  have  no  reason  for  denying  that 
he  bad  ever  seen  her.  As  to  that  part  Of  the 
statement  thus  admitted  denying  the  oi>era- 
tlon,  its  admission  could  not  prejudice  the 
defendant,  inasmuch  as  such  denial  was  in- 
cluded in  his  plea  of  not  guilty  upon  which 
he  was  standing  before  the  jury. 

Other  points  urged  are  technical  and  with- 
out anbstantlal  merit  The  jury  was  correct- 
ly instructed  as  to  the  law  applicable  to  the 
case,  and  the  defendant  was  fairly  tried. 

Judgment  and  order  afSrmed. 

We  concor:  TYI^B,  P.  X;  BICQABDS,  J. 


FABRY  V.  SAN  JOAQUIN  LIGHT  L  POW- 
ER CORPORATION  et  al. 

VANDERBURGH   ft  al.  V.  SAME. 

(Civ.  3993.  3994.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec  23,  1921.  Hear- 
ing Denied  by  Supreme  Conrt  Feb.  20,  1022.) 

1.  Negligence  9s»l34(4)— Evldene*  held  to 
show  negligence  In  falling  to  extinguish  UrsL 

In  an  action  for  the  destruction  of  grain 
by  fire,  evidence  held  sufficient  to  sustain  the 
court's  findings  that  defendants'  employees,  en- 
gaged in  repairing  a  power  line,  were  negli- 
gent in  failing  to  extinguish  or  prevent  the 
spread  of  a  small  grass  fire  caused  by  sparks 
from  their  fire  pot 

2.  EvMenoe  «=>244(7)— Employees'  declara- 
tion that  they  would  "attend  to  llre^  kald 
oompetent  In  aotion  against  matter  for  de- 
•tmotlon  of  grain. 

In  an  action  against  an  electric  power  cmn- 
pany  for  the  destruction  of  grain  by  fire,  tes- 
timony of  a  witness,  who  observed  defendants' 
employees  standing  by  a  small  grass  fire,  near 
the  base  of  pole  with  sacks  in  their  hands,  bat 
doing  nothing  to  extioguish  it  or  prevent  it 
from  spreading,  that  in  reply  to  a  remark 
concerning  the  fire,  they  said  "Never  minda 
partner,  we  will  attend  to  the  fire,"  was  com- 
petent as  tending  to  establidi  defendants'  re- 
sponsibility for  the  origin  of  the  fire. 

Appeals  from  Superior  Court  Fresno  Coun- 
ty;  D.  A.  Cashln,  Judge. 

Actions  by  G.  C.  Fabry  and  B.  D.  Vander- 
bnigb  and  others  against  the  San  Joaquin 
Light  &  Power  Corporation  and  another. 
The  cases  were  consolidated.  Judgments 
for  plaintiffs,  and  defendants  appeal.  At- 
flrnfed. 

Short  &  Sutherland,  Murray  Bourne  and 
Short,  Lindsay  &  WooUey,  aU  of  Fresno,  tot 
appellants. 

Geo.  K.  Ford,  of  San  Francisco,  Chaa. 
Watkinson,  of  Hanford,  And  Goodfellow,. 
Bels,  Moore  &  Orrick,  of  San  Frandaoo,  for 
reepondoits. 

KERRIGAK,  J.  These  two  actions  were 
consolidated  for  trial  in  the  court  below,  and 
have  been  likewise  consolidated  on  ai^ieaL 
They  are  companion  cases  to  Dibble '▼.  San 
Joaquin  Ldght  &  Power  Corporatl<m  (Cat 
App.)  190  Pac.  198,  rec«»tly  decided  by  this 
court  That  case,  like  these,  was  for  dam- 
ages for  the  destruction  by  fire  of  certain 
grain  belonging  to  the  plaintiff,  and  in  each 
of  them  the  plaintlfC  prevailed.  From  the 
judgment  in  the  present  case  the  defendant 
has  appealed. 

Plaintiffs  and  their  assignors  were  the  les- 
sees of  certain  lands  near  Huron,  in  Fresno 
county,  upon  which  they  bad  grown  crops 
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of  wbeat  and  barley.     On  the  afternoon  of 
June  8,  1915,  and  wbile  the  crops  were  stiU 
on  said  premises,  they  were  destroyed  by  fire, 
whereby  respondent  Fabry  and  his  assignors 
snstalned  damage  in  the  sum  of  (41,467.C0| 
and  respondent  Vanderburgh  sustained  dam- 
age In  the  sum  of  $6,032.64.    The  defendants 
owned  and  operated  a  power'  line  near  the 
property  in  question,  and  before  and  at  the 
tinie  of  the  breaking  out  of  the  Are  were  en- 
gaged In  repairing  it,  the  work  being  done  by 
two  emi^oyees  named  Schultz  and  Moore. 
When  these  nten  wcare  first  obseryed  by  Mr. 
McCabe,  a  witness  on  behalf  of  the  plaintiffs, 
one  of  them  was  in  the  act  of  descoidlng 
from  a  pole  supporting  the  power  line^  which 
was  located  about  60  feet  easterly  from  the 
center,  and  200  feet  south,  of  the  county  road 
which  bounded  on  the  west  the  Dibble  land, 
which  adjoined  the  lands  here  involved.   The 
other  man  was  then  on  the  ground  near  the 
foot  of  the  pole,  where  a  small  grass  fire  was 
burning.     Around  the  Are  was  tall,  thidc, 
dry  grass,  which  extended  to  the  Dibble  land. 
The  grain  in  question,  except  a  small  portion 
which    had    already   been    harvested,   was 
standing  and  ready  for  harvesting.    Nnmer> 
ous  other  fields  of  standing  grain  were  in 
the  inunediate  vicinity.     The  danger  front 
fire  was  further  increased  by  the  fact  that  a 
wind  was  blowing  in  the  direction  of  the 
Dibble  land  from  the  fire.     About  20  feet 
fnmi  the  place  where  the  fire  was  burning 
Mr.  McGabe  observed  a  fire  pot  with  fire  in 
it,  the  fire  pot  being  so  situated  that  the 
wind  would  carry  sparks  from  it  toward  the 
place  of  the  fire.    There  was  also  a  torch, 
such  as  is  used  by  plumbers,  lying  Just  where 
the  fire  was  burning.    A  team  and  wagon  of 
the  defendant  San  Joaquin  Light  A  Power 
Corporation  was  standing  in  the  Immediate 
vicinity  of  the  pole.    The  name  or  initials  of 
said  company  were  painted  on  the  side  of 
the  wagon,  and  Its  initials  were  also  on  the 
harness  of  the  team.     When  Mr.  McCabe 
first  saw  the  men  referred  to — ^whlch  was 
early  hi  the  afternoon— he  was  approaching 
the  pole  from'  the  vicinity  of  Huron,  driving 
a  team  and  buggy  along  the  county  road.   By 
the  time  he  had  gotten  dose  to  the  men  the 
one  who  was  descending  from  the  poto,  as 
above  stated,  had  reached  the  ground.    The 
fire  at  this  time  was  qiiite  small,  having 
burned  a  space  In  the  grass  of  not  more  than 
S  or  4  feet  In  dlametw.    It  could  then  have 
been  readily  extinguished  by  the  men,  who 
were  standing  near  the  fire  with  sacks  In 
their  hands.    When  McCabe  approached  he 
made  a  remark  to  these  employees  concerning 
the  then  burning  fire,  to  which  one  of  them 
replied,  "Never  mind  partner,  we  will  attend 
to  the  fire."    Neither  of  the  men  made  any 
att«npt  to  extinguish  or  stay  the  spread  of 
the  firOi     Shortly  afterwards  the  wind  in- 
creased slightly,  and  the  fire  q;>read  rapidly, 
until  It  reach«l  and  consumed  the  grain  in- 


volved In  these  actions.  The  grain  was  In- 
sured against  fire  in  various  tnsurance  com' 
panics,  which  paid  the  amount  due  imder 
their  policies.  Prior  to  the  commencement 
of  the  action  the  said  insurance  compexUes 
assigned  to  plaintiffs  their  rights  and  causes 
of  action  against  defendants  arising  out  of 
the  matter  stated.  It  was  stipulated  by  de- 
fendants that  if  plaintiffs  were  entitled  to 
Judgment  against  either  of  them,  the  judg- 
ment would  go  against  both. 

[1  ]  The  evidence  in  these  cases  is  identical 
with  the  evidence  in  the  case  of  Dibble  v. 
Snn  Joaquin  Light  &  Power  Corporation, 
supra,  with  the  exception  that  in  the  cases  at 
bar  there  was  the  additional  evidence  that 
the  team,  wagon,  and  appliances  at  the  scene 
of  the  fire  were  the  property  of  the  defend- 
ants, and  the  two  men,  Moore  and  Schultz, 
also  there,  were  employees  of  the  defend- 
ants. It  thus  appears  that  the  evidence  1q 
these  cases  was  stronger  than  that  presented 
in  their  forerunner,  and  since  the  evidence 
was  held  to  be  sufficient  to  sustain  the  al- 
legations of  negligence  set  forth  In  the  com- 
plaint in  that  action,  it  follows  that  there  Is 
little  merit  In  the  defendants'  contention  In 
these  cases  that  the  evidence  is  Insufildent 
to  sustain  the  findings  of  the  court 

[I]  The  dtfendants  also  contend  that  the 
court  erred  prejudicially  in  permitting  Mc- 
Oabe,  against  their  objection,  to  answer  a 
certain  question.  By  this  witness  it  had 
been  shovra  that  he  had  arrived  upon  the 
scene  just  as  the  fire  was  starting;  that  he 
observed  Schultz  and  Moore  standing  by  the 
fire  with  sacks  in  their  hands,  but  doing 
nothing  to  extinguish  the  fire  or  to  prevent 
It  from  spreading,  whereupon  this  witness 
tesOfled: 

"I  made  a  remark  to  the  two  men  concerning 
the  fire.  They  said:  'Never  mind,  partner,  we 
will  attend  to  the  fire.' " 

Defendants  complain  that  this  remark  was 
not  part  of  the  res  gestte,  and  hence  inadmis- 
sible. This  declaration  was  competoit  and 
relevant.  Its  Import  was  plainly  this:  It 
was  a  niUd  rebuke,  administered  by  the  em- 
ployee of  the  defendants  uttering  it,  to  the 
person  who,  evideatly  apprehending  danger, 
ventured  to  call  their  attention  to  the  burn- 
ing grass,  together  with  a  hint  that  it  was 
none  of  his  business.  If  not  his  business, 
whose  was  it?  Evidently .  theirs.  "Never 
mind,  partnor,  we  will  attend  to  the  fire  " — 
In  other  words,  "It  is  our  fire."  And  the 
jury  was  Justified  in  inferring  from  this  at- 
titude of  these  employees  of  the  defendants 
and  the  other  circumstances  of  the  case  that 
they  were  responsible  for  its  origin. 

Judgment  affirmed  in  each  case. 


We  concur:    TXLEB,    P. 
Justice  pro  ton. 


J.;    KNIGHT, 
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STEWART  St  al.  v.  TILSON.    (Civ.  4152.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Jan.  14,  1922.) 

Appeal  and  error  «=9lOI  t  (I)— Finding*  of  trial 
court  based  on  coafllotlng  evidence  not  dis- 
turbed. 
In  an  action  of  ejectment  for  failure  to  pay 
rent  due,  where  the  evidence  was  conflicting, 
the  finding  of  the  court  that  plaintiff  had  not 
agreed  to  extend  the  time  for  the  payment  of 
the  rent,  founded  on  sufficient  evidence,  and  a 
condnsion  of  law  that  plaintiffs  were  entitled 
to  a  judgment  of  restitution  with  damages  for 
withholding,  cannot  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;    J.  W.  Curtis,  Judge. 

Action  by  Minnie  L.  Stewart  and  others 
against  V.  W.  Tllson.  From  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

A.  S.  Maloney,  of  San  Bernardino,  for  ap- 
pellant. 
Frank  T.  Bates,  of  San  Bernardino,  for 

respondents. 

/ 

BICHABDS,  X  This  la  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiffs  in  an 
action  for  possession  of  real  estate.  The  com- 
plaint is  in  the  usual  form  of  an  action  for 
ejectment,  the  plaintiffs  alleging  that  on  July 
1,  1920,  and  at  all  times  thereafter,  they 
were  the  owners  and  entitled  to  the  premises 
described  therein ;  that  on  July  3,  1920,  the 
defendant  unlawfully,  and  without  right  or 
title  so  to  do,  entered  into  and  upon  said 
premises  and  ousted  said  plaintiff  therefrom, 
and  thereafter,  and  without  right,  has  with- 
held and  still  withholds  the  possession  of 
said  premises  from  said  plaintiffs  to  their 
damage,  etc.  The  prayer  is  for  the  restitu- 
tion of  said  premises,  with  damages  for  the 
withholding  thereof,  and  for  the  rents,  is- 
sues, and  profits  thereof.  The  answer  of  the 
defendant  admits  that  on  the  1st  day  of  July, 
1920,  the  plaintiffs  were  the  owners  of  the 
premises  in  question,  but  denies  that  they 
were  then,  or  thereafter,  entitled  to  the  pos- 
session thereof,  and  further  denies  any  un- 
lawful ouster  of  the  said  plaintiffs  from  the 
said  premises,  or  any  damages  as  the  result 
thereof.  And  for  a  further  answer  the  de- 
fendant alleges  that  he  is  in  possession  of 
the  premises  by  virtue  of  a  certain  written 
lease  thereof,  the  terms  of  which  he  has 
fully  complied  with  by  offering  to  pay  the 
plaintiffs  the  money  due  as  rent  according  to 
the  terms  thereof  which  the  plaintiffs  have 
refused  to  accept.  He  attaches  said  lease  to 
his  answer,  and  makes  it  a  part  thereof.  The 
lease  is  dated  January  81, 1010.  It  describes 
the  premises  in  question,  and  purports  to  be 
for  a  term  of  five  years,  at  the  yearly  rent 


of  $1,380,  payable  quarterly  In  advance.  It 
further  provides  that,  in  case  any  rent  shall 
remain  due  for  a  period  of  more  than  30 
days,  the  party  of  the  first  part  may  enter 
upon  the  premises  and  expel  the  party  of  the 
second  part  therefrom,  and  terminate  the 
lease.  When  the  cause  came  on  for  trial 
upon  the  issues  as  thus  made  up  the  defend- 
ant offered,  and  was  permitted  to  file,  an 
amended  answer,  wherein  he  alleged  as  an 
additional  defense  that  the  plaintiffs  bad 
waived  the  provisions  of  said  lease  rtiative 
to  the  payment  of  rent  at  the  time  specined 
therein,  and  had,  on  or  about  May  8,  19'M, 
by  the  acceptance  of  a  portion  of  certain 
rent  then  due,  extended  and  agreed  to  extend 
the  time  for  the  defendant  to  make  the  pay- 
ment of  the  balance  of  said  rent  so  as  to 
waive  the  conditions  as  to  the  forfeiture  of 
said  lease.  Upon  the  trial  of  the  cause  the 
only  contest  was  that  arising  from  the  aver- 
ments of  the  defendant's  amended  answer,  as 
to  whether  there  had  been  a  forfeiture  of 
said  lease.  Upon  this  question  the  evidence 
of  the  respective  parties  was  sharply  in  con- 
flict The  defendant  and  his  witnesses  testi- 
fied In  support  of  the  averments  of  his  said 
amended  answer,  and  the  plaintiffs  denied 
the  existence  of  any  agreement  to  extend  tba 
time  for  the  payment  of  any  portion  of  said 
rental  or  any  waiver  of  the  forfeiture  clause 
in  said  lease.  Upon  this  state  of  the  evi- 
dence the  trial  court  made  the  foUowinc 
finding: 

"That  It  is  not  true,  as  stated  in  paragraph 
4  of  defendant's,  amended  answer  herein,  that 
said  plaintiffs,  at  the  time  mentioned  therein, 
or  at  any  other  time,  agreed  with  said  defend- 
ant to  extend  the  time  of  payment  of  said  rent, 
or  any  rent,  until  such  time  as  said  defendant 
could  find  a  market  for  his  hay;  and  it  is  not 
true  that  said  plaintiffs  ever  agreed  to  an  ex- 
tension of  time  for  the  payment  of  rent  which 
would  or  did  alter  or  vary  the  provision  of  said 
lease  as  to  termination  thereof." 

Following  the  foregoing  finding,  the  court 
found  upon  sufficient  evidepce  that  the  plain- 
tiffs had  by  proper  notices  terminated  said 
lease,  notwithstanding  which  the  defendant 
had  refused  to  deliver  up  the  possession  of 
the  premises.  As  a  conclusion  of  law  the 
court  found  the  plaintiffs  to  be  entitled  to  a 
judgment  for  the  restitution  of  the  said 
premises,  with  damages  for  the  withholding 
thereof.    Judgment  was  entered  accordingly. 

It  Is  clear  that,  in  view  of  the  aforesaid 
conflict  in  the  evidence,  and  of  the  said  find- 
ings of  the  court  thereon,  we  cannot  distrub 
said  findings  or  Interfere  with  said  Judgment 
under  the  well-settled  rules  of  law, 

Judgment  affirmed. 


We    concur: 
OAN,  J. 
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THOMPSON 


THOMPSON  V.  WHITE  at  al.    (Civ.  3566.) 

(District    Coait   of   Appeal,    Second   District, 
DiTision  2,  California.    Jan.  13,  1922.) 

1.  Monlclpal  corporations  <S=s705(IO)  —  Coa- 
trlbutery  negligence  of  pedestrian  struck  by 
automobile  barreil  recovery. 

In  action  for  the  death  of  a  pedestrian 
struck  by  an  automobile  while  crossing  street, 
the  pedestrian's  contributory  negligence  held 
to  preclude  recovery.  i 

2.  ApjieaJ  and  error  «s»tOIO(l)--Flnding  of 
fact  supported  by  a  reasonable  view  of  evi- 
dence ooncluslve. 

Where  the  defendant  did  not  present  any 
evidence  and  the  case  was  submitted  for  a  judg- 
ment on  the  merits  on  the  evidence  introduced 
by  plaintiff,  the  court's  finding  of  fact  will  be 
upheld  on  appeal  if  supported  by  any  reasona- 
ble view  of  the  evidence,  even  though  the  ap- 
pellate court  might  be  inclined  to  think  the 
findings  should  have  been  the  other  way. 

S.  Municipal  corporations  «=3706(5)— Evldenoe 
held  to  Justify  Uniting  pedestrian's  contribu- 
tory  negligence   the  efficient  and   proximate 
cause  of  his  death. 
In  action  for  the   death   of  a  pedestrian 
struck  by  defendant's  automobile  while  diag- 
onally   crossing    street    intersection,    evidence 
fteld  to  justify  finding  that  contributory  neg- 
ligence in  failing  to  look  in  such  direction  be- 
fore attempting  to  cross  the  irtreet  was  the  ef- 
ficient and  proximate  cause  of  death,  notwith- 
standing defendant's  negligence. 

4.  Municipal  corporations  ie=>706(5)  —  Evi- 
dence that  pedestrian  attempted  to  cross 
street  without  looking  for  approach  of  auto- 
mobiles held  to  support  finding  of  contribu- 
tory negligence. 

In  action  for  the  death  of  a  pedestrian 
struck  by  defendant's  automobile,  evidence  that 
the  deceased  attempted  to  cross  street  inter- 
section diagonally  at  a  time  when  it  was  mist- 
ing, without  looking  in  the  direction  from  which 
the  automobile  by  which  he  was  struck  was  ap- 
proaching, held  to  justify  court's  finding  that 
he  was   contributorily  negligent. 

5.  Municipal  corporations  (8=3705(10)— Pedes- 
trian required  to  look  both  ways  before  start- 
ing to  cross  city  street  on  which  there  Is  con- 
siderable vehicular  travel. 

It  is  the  duty  of  a  pedestrian  to  look  both 
ways  before  starting  to  cross  a  city  street  on 
which  there  is  considerable  vehicular  travel. 

Appeal  from  Superior  C!onrt,  Loa  Angeles 
County ;  Leslie  B.  Hewitt,  Judge. 

Action  by  Alma  Thompson  against  Louis 
White  and  others.  Judgment  for  defendants, 
and  plalntUC  appeals.    Affirmed. 

George  W.  Perkins,  of  Los  Angeles,  for  ap- 
pellant. 

Lndns  K.  Chase,  of  Los  Angeles,  tor  re- 
spondents. 

FINLATSON,  P.  3.  On  December  6,  1919, 
at  half  past  6  in  the  evening,  at  or  near  the 
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Intersection  of  Alessandro  and  Dnane  streets. 
In  the  city  of  Los  Angeles,  Frank  Thompson 
was  struck  by  an  automc^lle  owned  by  the 
defendant  Louis  White  and  driven  by  tlie 
defendant  Jules  White.  From  the  Injuries 
thus  received,  Thompson  died  the  next  day. 
His  widow  brought  tills  action  to  recover 
damages  for  the  loss  oocasloned  by  ber  hus- 
band's death,  alleging  that  it  was  caused  by 
the  negligence  of  tbe  defendants.  The  case 
was  tried  by  the  court  without  a  Jury,  Judg- 
ment was  given  In  favor  of  defendants,  and 
from  that  Judgment  plaintiff  appeals. 

[1]  The  court  found  against  plalnttlTs  al- 
legation of  negligence  and  likewise  found 
that  the  decedent  was  guilty  of  contributory 
negligence.  Appellant  attacks  both  findings 
as  unsupported  by  the  evidence.  If  the  find- 
ing that  the  decedent  was  gnllty  of  contribu- 
tory negligence  be  supported  by  the  evidence, 
the  finding  that  defendants  were  not  negli- 
gent need  not  be  considered.  Such  finding 
of  contributory  negligence  on  the  part  of  the 
decedent,  if  sui)ported  by  the  evidence,  would 
alone  be  sufficient  to  uphold  the  Judgment 

[2]  No  evidence  was  adduced  by  defend- 
ants, the  case  having  been  submitted  for  « 
Judgment  oa  the  merits  on  the  evidence  in- 
troduced by  plaintiff.  Since  tfae<  court  ren- 
dered a  decision  on  the  merits,  we  are  bound 
to  uphold  the  finding  of  contributory  negli- 
gence if  It  can  be  supported  by.  any  reason- 
able view  of  the  evidence,  even  thou^  we 
might  be  inclined  to  think  the  finding  should 
have  been  the  other  way. 

The  evidence,  as  disclosed  by  the  record, 
tends  to  establish  the  following  facts,  among 
others:  It  was  quite  dark  at  the  time  of  the 
accident ;  it  was  misting,  and  the  driver  of 
the  automobile  had  difficulty  In  seeing 
through  the  wind  shield  so  as  to  observe  ob- 
jects In  front  of  him ;  the  automobile,  trav- 
eling in  a  northerly  direction  along  Alessan- 
dro street — a  street  which  runs  in  a  norther- 
ly and  Southerly  direction — was  proceeding 
at  a  speed  of  from  12  to  15  miles  an  hour 
Just  before  it  struck  Thompson.  The  lights 
of  the  machine,  which  is  a  Fbrd,  were  con- 
nected with  the  motor,  and  because  of  the 
low  rate  of  speed  at  which  the  car  was  trav- 
eling, the  lights  were  dim.  By  reason  of  the 
mist  on  his  wind  8hl,eld  and  the  dimness  of 
his  lights,  the  driver  of  the  car  was  not 
aware  of  Thompson's  presence  until  the  lat- 
ter was  about  four  feet  in  front  of  the  ma- 
chine. 

The  decedent  and  his  wife  lived  In  an 
apartment  house  on  the  southeast  comer  of 
Alessandro  and  Duane  streets.  The  house 
faces  Alessandro  street.  After  turning  to  his 
wife,  who  stood  on  the  steps  of  the  apart- 
ment house,  and  motioning  her  to  follow 
him,  the  decedent  stepped  into  Alessandro 
street  and  started  to  walk  diagonally  from 
a  point  on  the  east  side  of  that  street,  about 
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f'--  •"■0  ff0f*»,    ,«  •♦    «.,«  rr*  f»iii>C  l|/Mr*h- 

•«  .  /  A.,.,/^,  r/.  /'»»  rr/zn  <'>'"n.  rf»M.  «(>p«r<M»t' 
It  f  ■  ''it-a  '^*  Wwm  /vrtrt'*  of  Mm  <f«in<p>T. 
y,<i;,/^    1i,f   tf,ts   A«., .,,.    fr,A    tn^itititr.   nwl 

/(<»  /■  (/,.  ^f    /A/ A,  ,,i,^  tt,n  ■,f,ir,r)f.n  fffrrti  whU^h 

Hill-  1  ,1,1.    »;«  t,'if  Mfrrllffit^  W)Mi  (WAti  VgtttM  M 

n,i-  *fi,fnt  vMttMt,  A/.f  (M  mi,  p.  itmi  i  ij) 

ff'i-iU"  Htiit  ft  rtitx  (f«»Mifi«f  *♦  tim  biKh  a 
fHih  Iff  ^i,t.t,fi  i,i,/u.t  fill,  /•UfUKinipitii'*'!!,  nnd 
itiHi  Hhfi'iiitntiiH  r/i'tt'  tn<Htf»mit  In  nndPTtuk- 
Ui»  III  lUKh  tuiH  iHt  Hf  nil  witll*  tlw  rtrlT- 
hi  H  •<(/..(  ^iiif  htt-i'fiU'ii  Uf  /filNi  m  Mm»  wind 
Bill' III  hill  hfhii  til,  mii'ii  hi'iH  (if  n(>iillK(nir'« 
III!  iliti-iutiiiiiti'  (iiiM  Wditl/l  Mid  |irtiilml<'  the 

I  mill  Hum  lltiillii|»  lliHl  lliti  iH>iillui>iM<«>  or  the 
liiiiilhiii  wHM  IliH  mMIkIumI  mill  iirntltnnto 
IHIII.I  lit  IiIm  iIi'mIIi  'I'IimI  IIiki'm  wnM  miltlt'tpiit 
i--liliM>M  It)  (iiMlJU  Hid  niuiI'M  llmlliiii  thnt 
Mil  ill  >  Kill  III  Hiia  uHlMv  iir  I'liiili'lliuliify  ixptf 
lliiiiHi    litiiiliiy  iiliiliilliri  rliilil  i«r  iiH<iiv<>ry, 

t Ililiili,  i|iillii  i>li'iif     TliiMi'  wim  nm|il« 

III  Hill  iilliiH    Imi    llin    vlntv    Uml    TU(im|im« 

»"'l"  'il  t<'"tl I»   lMl»  l|ilHW«<»',  Wlllimil  litktliK 

(lif  III. I  I  iiiilliiuM  ini'irtHllnim  ^n'  hiR  iwMy. 

II  IH  IliK  iliiM  i>r  M  ri>»l  n««««v«(i:ivv  h>  lo\A 
liiilli    um.i  lii'iiiiK   iitiiiiiiiit   M  o<>«<R  M   (Hty 

hill.    I    im    Willi  II    llll>»»l  l«l  l>\M<'-t<ltvuiUUt   V>M\lv'i». 

|.»i  1 1. ml  IMM«  V  |iiv\im>v  \\v.,  \k\X  k^X. 
>»•  I    \  \\\  l-rt.'   I\"H 

Vltii   l<«itKllli<IM   U  >Mlli»\t'>^ 

\^l^lHl^. «»       WlMiK"*    J   ,    \M<VU\4, 


»».~i.'.r7  rf  -ie  ^-p»  <>r  raiittf  of  seeds  is 
'7-M  yj  C7.  Cvi«.  I  3SIA.  aad  ■  tke  fSereaoe 
n  u«  n..u>  i<  ^oe  ^nip  aetaallr  prodaoed  and 
-IM  Viirti  T<>iuix  Barv  beca  pcodnged  had  the 
wartamCf  be«B  eanvGcd  villi;  aeedon  3S1Z, 
■  I  Kf  'a«  4Rtznnenc  nuw.il  by  bnach  of  war- 
r»T.tj   ti4  the  "^mIUj"  •(  personal  propertr. 


3,  tatot  «92S«-WlMra  saOw  parporta  to  far. 
•lull  artfda  af  partieator  variety,  warranty  of 
Meatity  arisaa. 

Where  an  article  of  a  particolar  varietar  or 
type  is  ordered  by  name,  and  the  seller  pur- 
ports to  famish  the  same  with  or  without  anr 
express  statement  that  the  article  furnished  is 
of  the  kind  ordered,  a  warranty  of  the  ideotitT 
of  the  variety  or  kind  ordered  arisea. 

4.  PrlRolpaJ  aad  ageat  «=>I79(2}— Natioa  te 
aBtnt  prior  to  creation  of  ageaqr  ia  Bat  aa- 
tlM  t*  priaoipal. 

▲  printed  disclaimer  of  gnaiaaty  on  the 
ssllar's  stationery  used  in  correqtoDdenee  with 
tha  buyers'  agent,  before  it  became  aocfa  was 
not  notice  to  the  buyers. 


B.  Oontraots  «=324l— Caaaot  ha 
0*pt  with  oanoarrenoa  of  all  parHaa. 
The  terms  of  a  contract  caanot  be  chanced 
•xrept  with  tha  conconrance  «f  d  the  parties. 

6.  Sales  «=a89— Priata< 

ty  In  small  typa  an  lattar  hsH 

Ma4ily  aontraet 
The  receipt,  hy  the  bair«i«'  aniiil.  after  thr 
oonsomoMtion  «f  the  aale.  af  a  taOar  on  -wincx 
w«»  printed  ia  aoudl  type  a  I'lwinlaTmerr  of  cnai^ 
Ar.t^v  kfSJ  insafficsent  ta  xnodity  the  "^'^rran: 
«v.d  ieipoae  aa  the  baj-er  t^  dnty  ai  xetanunc 
(>.e  CA^tis. 


ymUBTi. 


Arfwal    ft«iB    S«;;«:ii*-    Coon. 
v\s";r;   Mtcje  J.  &.^k?&  Jadya. 

'^  i~f  -"L^u  (c  l«»  '-■»"»*^  lar  «p|iaUaaL. 
-    "*     S-!^T-i.-i    BC    .Bastrd.  aoic  Alrte  S. 
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AragDo  for  damans  for  the  breach  of  a  war- 
ranty as  to  type  or  variety  of  two  lots  of 
lima  bean  seed,  aggregating  5,600  pounds, 
purchased  by  said  Aragno  and  Oostamagna 
f rem  the  defendant  and  planted  upon  their 
lands. ' 

The  facts  of  the  case  pertinent  to  the  ques- 
tions to  be  considered  are  summed  up  in  the 
respondent's  brief,  and  are  substantially  as 
follows:  Early  In  AprU,  1919,  Arthur  S. 
Ghesebrongh,  platntlfTs  ranch  manager  at 
the  Newhall  ranch  which  Is  situated  In  Ven- 
tura and  los  Angeles  counties,  betweea 
Saugus  and  Oamulos,  called  upon  Mr.  Kel- 
logg; vice  president  of  the  defendant  com- 
pany, at  defendant's  warehouse  in  Ventura, 
and  on  behalf  of  two  tenants  of  the  plain- 
tiff company — (be  above-mentioned  Aragno 
and  Costamagna — discussed  with  Mr.  Kel- 
logg the  price  of  seed  beans,  particularly  of 
two  varieties,  Henderson  bush  limas  and 
Wilson's  improved  bush  llmas.  Prices  were 
given  to  Mr.  Chesebrough,  and  he  saw  some 
of  the  seed.  He  asked  Mr.  Kellogg  to  visit 
ttie  ranch,  and  shortly  thereafter  Mr.  Kel- 
logg did  so  bringing  with  him  samides  of 
eadt  of  the  two  varieties  of  beans,  and  ex- 
hibited them  to  one  of  said  tenants.  At  that 
time  Mr.  Chesebrough,  on  behalf  ot  both 
tenants,  ordered  spedflc  quantities  of  Wil- 
son's improved  seed  and  Henderson  bush 
seed.  The  seed  was  thereafter  delivered  by 
frdght  to  the  nearest  station,  Piru,  and  was 
planted.  A  perfect  "stand"  of  plants  re- 
salted.  About  the  1st  of  July  it  was  ob- 
served by  the  tenants  that  the  vines  were 
beginning  to  throw  out  runners,  and,  as  the 
Wilson  linproved  beans  are  of  the  bush  habit 
as  distinguished  from  ordinary  lima  beans, 
which  are  vining  beans,  the  matter  was  at 
once  brought  to  the  attention  of  Mr.  Chese- 
brough and  of  the  defendant  company.  Mr. 
Hogne,  piresldent  of  the  defmdant,  visited 
the  fields  and  inspected  them  and  came  to 
the  conduslon  that  the  lAants  were  ordinary 
lima  bean  plants.  By  agreement  of  both  par- 
ties the  future  cultivation  and  harvesting  of 
the  crop  were  given  over  to  the  management 
ot  Mr.  Wallace  Cummlngs,  an  experienced 
bean  grower,  and  the  cultivation  and  har- 
vesting were  cartfll^  on  thereafter  properly 
and  to  his  satls^ltltion.  The  resulting  crop 
of  lima  beans  was  very  scanty  except  in  a 
few  spotB  where,  tjt  ground  being  oompara- 
.  tively  flat,  irrigation  water  bad  stood  and 
the  vines  produced  a  considerable  number  of 
beans,  whereas  elsewhere  there  were  few 
pods  on  the  vines.  Such  beans  as  were  pro- 
duced were  moldy,  split,  and  broken,  and, 
according  to  uncontradicted  testimony,  were 
on  that  account  defective,  off-grade  beans. 

The  trial  court  found,  in  accordance  with 
tike  allegations  of  the  amended  complaint, 
that  ordinary  lima  beans  cannot  be  success- 
fully grown  In  the  territory  of  which  the 
lands  fanned  by  said  tenants  form  a  part, 


but  tliat  Wilson's  improved  bush  lima,  re- 
quiring less  summer  atmospheric  moisture 
than  ordinary  lima  beans,  can  be  profltably 
grown  In  said  territory,  which  facts  were 
known  to  the  defendant,  as  also  the  parx>ose 
for  which  the  seed  in  question  was  pur- 
chased, and  that  the  defendant  warranted 
tb.e  seed  to  be  of  the  variety  designated 
"Wilson's  Improved  bush  lima  bean."  It  also 
by  its  findings  negatived  defendant's  con- 
tention that  the  lands  were  not  properly 
farmed,  or  that  after  the  discovery  of  the 
error  in  the  description  of  seed  fumisbed  the 
plaintiff's  assignors  could  have  reduced  their 
damages  by  removing  the  then  growing 
plants  and  planting  and  bringing  to  maturity 
a  more  suitable  and  successful  cropw 

In  support  ot  its  appeal  the  defendant 
makes  three  contentions,  the  first  of  which  is 
that  the  court  erred  in  fixing  the  measure  of 
damages.  Much  of  the  argument  of  the  ap- 
pellant under  this  head  is  devoted  to  an 
analysis  of  the  evidence  as  to  the  amount 
and  value  of  the  crop  that  would  have  been 
had  if  the  seed  supplied  had  been  as  ordered, 
In  an  effort  to  demonstrate  that  the  courtfs 
flnding^s,  both  as  to  quantity  of  such  crop 
and  its  market  value,  were  too  hl^.  We 
find,  however,  that  there  is  ample  testimMiy 
In  the  record  to  sustain '  the  court's  Conclu- 
sion in  this  regard. 

[1]  It  is  also  argued  by  the  appellant  In 
this  connection  that  the  measure  of  damages 
appUcaUe  to  the  case  Is  furnished  by  sec- 
tion 3313  of  the  Civil  Code;  and  that  under 
the  terms  of  this  section  the  market  value  of 
Wilson's  improved  bean  oa  the  1st  of  July, 
1919 — ^the  date  of  the  discovery  of  the  breadi 
of  warranty — should  have  been  used  in  order 
to  determine  the  value  of  the  crop  which 
would  have  been  produced  had  the  warranty 
been  complied  with,  Instead  of  the  market 
value  of  this  variety  of  bean  at  or  shortly 
after  the  time  of  harvest.  This  sectlan  reads 
as  follows: 

"The  detriment  caused  by  the  breach  of  a 
warranty  of  the  quality  of  personal  property  la 
deemed  to  be  the  excess,  if  any,  of  the  ^alue 
which  the  property  would  have  had  at  the  time 
to  wUch  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that 
time." 

It  will  be  observed  that  this  section  refers 
to  the  warranty  of  the  quality  of  personal 
property;  so  that  If  a  warranty  of  tyi)e  or 
variety  is  not  a  warranty  of  quality  it  would 
not  be  governed  by  said  section. 

The  difficulty  of  applying  the  terms  of 
this  section  to  a  warranty  of  type  or  variety 
was  recognized  in  Burge  v.  Albany  Nurseries, 
Inc.,  176  Cal.  313,  168  Paa  343,  and  in  Ger- 
main Fruit  Co.  V.  Armsby  Co.,  153  Cal.  590, 
06  Pac.  319,  which  were  cases  of  warranty  ot 
variety  of  nursery  stock,  either  as  to  the 
fruit  to  be  produced  or  the  root  upon  which 
the  trees  were  grafted.    Obviously,  the  time 
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to  -whldi  a  warranty  refers— nothing  ap- 
pearing to  the  contrary — is  the  time  of  the 
sale;  but  since  the  purchaser  in  the  cases 
cited  had  no  means  of  knowing  whether  the 
warranty  had  In  fact  been  complied  with 
until  two  years  had  elapsed,  during  which 
time  expense  had  been  incurred  in  planting 
and  cultivating  the  orchard,  to  have  held 
that  the  warranty  referred  to  the  time  of 
sale,  and  that  the  measure  of  damages  was 
the  difference  In  value  at  that  time  between 
nursery  stock  of  the  variety  agreed  to  be  fur- 
nished and  that  actually  delivered  would 
have  led  to  an  unreasonable,  if  not  absurd, 
result,  for  the  nursery  stock  delivered  might 
at  that  time,  considered  as  a  commodity, 
have  been  of  equal,  If  not  superior,  value  to 
that  ordered.  The  appellate  court,  therefore, 
construed  this  section  so  as  to  hold  that  the 
time  to  which  a  warranty  of  variety  of  nur- 
sery stock  refers  is  the  time  when  the  breach 
of  warrant?  is  or  should  be  discovered.  Ap- 
plying the  warranty  as  of  that  time,  it  was 
found  that  the  orchard  produced  from  the 
nursery  stock,  i.  e.,  the  land  together  with 
the  trees  planted  and  growing  therein,  would, 
if  the  warranty  had  been  complied  with, 
.have  been  of  a  certain  value;  that  with  the 
variety  furnished  the  orchard  was  Df  a  cer- 
tain lesser  value;  and  the  differ^ice  was 
held  to  measure  the  damage  suffered  as  the 
result  of  the  breach. 

But  if  we  attempt  to  apply  this  construc- 
tion to  a  warranty  of  the  type  or  variety  of 
seeds  the  difficulty  of  fixing  the  time  to 
which  the  warranty  refers  is  not  escaped  un- 
less the  discovery  of  the  breach  is  made 
before  the  seed  is  sown,  or,  if  not  then  made, 
remains  undiscovered  until  the  harvest  In 
the  case  at  bar  the  discovery  was  admittedly 
made  about  the  1st  of  July  following  the 
sowing,  at  which  time,  of  course,  the  seed 
was  no  longer  in  existence,  and  the  growing 
I^ants  produced  from  the  seed  were  valuable 
only  as  a  prospective  crop  of  beans.  The 
trial  court,  in  view  of  this  difficulty,  adopted 
as  the  measure  of  damages  the  difference  in 
value  of  the  crop  actually  produced  and  that 
which  would,  according  to  the  evidence,  in 
all  probability  have  been  produced  had  the 
warranty  been  complied  with.  We  think 
the  court  adopted  a  correct  construction.  It 
Is  true  that  the  appellant  does  not  go  so  far 
as  to  contend  that  the  value  of  the  growing 
plants  on  July  1st  was  the  criterion  to  be 
adopted,  but  somewhat  iUogically  contends 
that  the  market  price  of  Wilson  Improved 
bush  lima  beans  at  that  date  should  have 
been  applied  to  the  crop  which  would  not 
come  into  existence  until  a  later  time.  We 
say  'illogically"  because  it  is  apparent  that 
if  the  purchaser  of  the  seed  was  entitled  to 
a  crop  to  be  produced  from  that  seed  he 
could  not  be  limited  to  a  market  price  pre- 
vailing at  a  time  when  he  could  not  pos^ly 
have  been  in  possession  of  his  crop. 


[2]  We  also  think  the  measure  of  dam- 
ages adopted  by  the  trial  court  can  be  reach- 
ed and  justified  by  another  course  of  reason- 
ing. Section  3313  of  the  Civil  Code,  in  com- 
mon with  several  other  sections  dealing  with 
the  measure  of  damages  for  breach  ot  war- 
ranty and  breach  of  contract,  are  statutory 
enactments  in  affirmance  of  the  common-law 
rules.  Such  enactments  are  to  be  interpreted 
in  accordance  with  those  rules.  Baker  v. 
Baker,  13  Cal.  87;  Emeric  v.  Alvarado,  90 
CaL  444,  27  Paa  356.  Section  3313  is  the 
common-law  rule  for  breach  of  warranty 
of  quality  only.  Hoe  v.  Sanborn,  36  N.  Y. 
98.  It  was  not  applied  in  the  case  of 
warranty  of  variety  of  seed,  but  the  meas- 
ure of  damages  in  such  k  case  was  the  dif- 
ference betwe^i  the  value  of  the  crop  pro- 
duced and  that  which  ordinarily  would  have 
been  produced  had  the  warranty  been  com- 
plied with.  Passinger  v.  Thorbum,  34  N.  Y. 
634,  90  Am.  Dec.  753.  This  is  the  result 
which  would  be  reached  by  applying  the 
general  measure  of  damages  furnished  by 
section  8300  of  the  Civil  Code,  viz.: 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is 
the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  Ukely  to  result  therefrom." 

But  we  think  it  clear  that  if  such  a  case 
is  to  be  brought  within  section  3313,  that 
section  must  be  given  such  a  construction  as 
to  lead  to  a  reasonable  result.  Whether  the 
trial  court  in  awarding  damages  purported 
to  follow  the  provisions  of  either  of  these 
sections,  we  have  no  doubt  that  It  arrived 
at  a  correct  conclusion. 

The  am)ellant  next  contends  that  the  court 
erred  In  finding  that  ordinary  Uma  beans 
would  not  grow  to  success  at  the  Newhall 
randi  by  reason  of  climatic  conditions.  We 
think  this  issue  had  no  great  materiality,  ex- 
cept perhaps  as  emphasizing  the  Importance 
of  furnishing  the  variety  of  seed  ordered; 
but  assuming  that  It  had,  there  was  abun- 
dant evidence  to  show,  not  only  that  the  gen- 
eral climatic  conditions  of  the  place  where 
this  seed  was  to  be  sofYS.,were  unsulted  to 
the  growth  of  ordinary  lima  beans,  but  that 
this  particular  crop  was  well  farmed,  and 
produced  very  poor  residk. 

[3,  4]  Appellant's  final  contention  Is  that 
the  trial  court  erred  in  finding  that  the  de- 
fendant guaranteed  the  seed  sold  to  run  true 
to  type.  Where  an  article  of  a  particular 
variety  or  type  is  ordered  by  name  and  the 
seller  purports  to  furnish  the  same,  with  or 
without  any  express  statement  that  the  arti- 
cle furnished  is  of  the  kind  ordered,  a  war- 
ranty of  the  Identity  of  the  variety  or  kind 
arises.  Flint  v.  Lyon,  4  Cal.  17,  21;  Burge 
V.  Albany  Nurseries,  Inc.,  176  Cal.  313,  168 
Pao.  343;    Firth  t.  Bichter,  100  Pac.  277; 
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Rantb  ▼.  Sonthwest  Warehouse  Co.,  1S8  CaL 
54,  60,  109  Pac.  839.  It  Is  urged  by  the  a.^ 
pellant,  however,  that  at  the  time  of  the  oral 
negotlatlona  for  this  seed  between  the  de- 
fendant and  Mr.  Cbesebrough,  as  the  agent 
of  the  plalntlfTs  assignors.  It  was  expressly 
stated  that  the  defendant  could  not  guar- 
antee the  seed;  and,  in  addition  to  this, 
that  there  was  printed  upon  stationery  of 
the  defendant — and  thereby  through  its  cor- 
respondence with  the  plalntift  or  its  assign- 
ors brought  to  the  attention  of  the  latter — a 
notice  to  the  effect  that  the  defendant  "gives 
no  warranty,  express  or  Implied,  as  to  de- 
scription, quality,  productiveness  or  any  oth- 
er matter  of  any  seeds  they  send,  out 
•  •  •  If  the  purchaser  does  not  accept 
the  seeds  on  these  terms  they  are  at  once  to 
be  returned." 

As  to  the  oral  disclaimer  of  warranty,  the 
trial  court  was  Justified  in  concludine  that 
anything  said  by  the  defendant's  representa- 
tive at  the  time  of  the  sale  in  the  nature 
of  declining  to  guarantee  the  seed  referred 
to  Its  quality  (which  was  admittedly  infe- 
rior) and  not  to  its  variety. 

[t,  I]  Coming  now  to  the  printed  disclaim- 
er of  warranty  upon  the  stationery  of  the 
defendant,  and  which  it  is  claimed  was 
brought  to  the  notice  of  the  plalntlfC's  as- 
signors through  their  agent  Cbesebrough,  the 
evidence  shows  tliat  some  correspondence 
took  place  between  the  plaintiff  corporation 
and  the  defendant  during  the  year  1918 ;  and 
it  is  defendant's  cantentlon  that  the  printed 
disclaimer  of  guaranty  above  set  forth  ap- 
peared upon  the  stationery  used  in  such  cor- 
respondence. As  to  this  it  is  sufficient  to  say 
that  if  we  regard  the  evidence  as  establish- 
ing that  it  was  the  plaintiff  who  acted  as 
the  agent  of  Costamagna  and  Aragno  in  the 
purchase  of  this  seed,  and  not  Mr.  Cbese- 
brough, the  ranch  manager  of  the  plaintiff) 
Individually,  still  this  correspondence  took 
place  before  the  creation  of  such  agency,  so 
that  notice  to  the  Newhall  Land  &  Farming 
Company  at  that  time,  according  to  the  es- 
tablished rule  in  California,  was  not  notice 
to  the  persons  who  subsequently  employed  It 
Pomeroy's  Bq.  Jur.  g  670;  Connelly  v.  Peclc, 
6  CaL  348;  Stanley  v.  Green,  12  CaL  148; 
Hunter  v.  Watson,  12  CaL  363,  73  Am.  Dea 
643;  Bierce  v.  Bed  Bluff  Co.,  31  CaL  161; 
Donald  v.  Heals,  57  CaL  399;  Watson  v.  Sa- 
tro,  86  Cal.  500,  24  Pac.  172,  25  Pac.  64. 
There  is  one  letter,  however,  written  by  the 
defendant  to  Mr.  Cbesebrough,  dated  April 
17,  1919.  It  related  to  this  transaction;  it 
contained  the  printed  disclaimer,  and  was 
received  and  read  by  Mr.  Cbesebrough,  in- 
cluding said  disclaimer.  But  this  was  after 
the  making  of  the  contract  of  sale  of  the 
seeds;  and  it  is  held,  in  accordance  with 
elementary  principles,  that  the  terms  of 
a    contract    duly    entered    into    cannot    I)e 
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changed  except  with  the  concurrence  of  all 
the  parties  thereto.  9  Cyc.  264;  13  Corp. 
Jut.  279;  6  B.  C.  L.  605;  Dale  v.  See,  51  N. 
J.  Law,  378,  18  Atl.  806,  6  U  R.  A.  583,  14 
Am.  St  Bep.  688;  Brlttaln  I>ry  Goods  Co. 
y.  Birkenfeld,  20  Mont  347,  51  Pac.  263; 
Amzl  Godden  Seed  Co.  v.  Smith,  185  Ala. 
296,  64  South.  100.  See,  also,  Los  Angeles 
Investment  Co.  v.  Home  Sav.  Bank,  180  CaL 
601, 182  Pac.  293,  5  A.  L.  R.  1193.  We  think, 
therefore,  that  the  receipt  after  the  consum- 
mation of  the  sale  by  the  agent  of  the  plain- 
tiff's assignors  of  a  letter  upon  which  was 
printed  in  small  type  a  disclaimer  of  guar- 
anty cannot  be  held  soffident  to  modify  the 
terms  of  the  contract  and  that  the  vendor 
conld  not  thereby  impose  upon  the  vendee 
the  duty  of  returning  the  goods  unless  he 
consented  to  the  modification. 

In  the  four  cases  cited  by  the  appellant 
in  which  the  disclaimer  of  warranty  was 
held  binding  apon  the  purchaser,  the  record 
showed  facts  not  present  here,  snch  as  notice 
of  the  disclaimer  prior  to  the  sale,  or  a  cus- 
tom of  the  seed  trade  not  to  warrant  plead- 
ed and  proven  in  the  case.  They  are  not 
therefore  to  be  considered  as  authority  ap- 
plicable to  the  case  at  bar. 

Judgment  affirmed. 

We  concur:   TYLBR,P.J.;   RIOHABDS,J. 


PATTERSON  V.  REDDISH  et  a).  (Civ.  4157.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  OaUfomia.   Jan.  13, 1922.) 

SpeoiflD  performaaoe  «=930— Contraot  for  pur- 
chase of  realty  and  payment  at  "maturity" 
of  Installment  oontraot  held  too  uneartaln  to 
b»  specMeally  enforesal. 
A  written  contract  for  the  pnrchase  of 
land,  expiring  by  its  terms  November  25,  1919, 
by  which  the  buyer  assumed  a  parol  install- 
ment contract  of  the  seller  covering  the  same 
land,  and  extending  until  December  1,  1924, 
payment  of  the  balance  to  be  "one-third  at  ma- 
turity of  this  agreement  and  one-third  six 
months  from  maturity  of  this  contract  &  bal. 
one  year,"  Aeld  not  capable  of  specific  perform- 
ance at  the  snit  of  the  purchaser,  the  terms 
of  the  agreement  not  being  sufficiently  certain 
to  make  the  precise  act  to  be  done  clearly  as- 
certataiable,  as  required  by  Civ.  Code,  {  3390, 
in  that  the  time  for  payment  of  the  balance 
was  left  uncertain;  "maturity"  generally  refer- 
ring to  the  time  when  the  conditions  and  obliga- 
tions of  contracts  are  to  be  completely  ful- 
filled. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Matur- 
ity.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  W.  Shenk,  Judge. 


4a»Fer  other  cases  see  nma  topic  and  KBTT-NVMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 
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Action  by  WlUlaa  A.  Patterson  against 
A.  R.  Reddish,  with  cross-action  by  defend- 
ant against  plaintiff  and  Nettle  Patterson, 
Mb  wife.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    A£9rmed. 

Pierce,  Crltchlow  &  Barrett,  of  liOS  An- 
geles, for  appellant 

Robert  M.  Clarice,  of  Los  Angeles,  for  re- 
spondent 

RIOHARDS,  J.  TliiB  is  an  action  to  quiet 
title  to  the  premises  described  in  the  plain- 
tiff's complaint  which  Is  in  the  usual  form 
made  use  of  in  such  actions.  The  defendant 
in  his  answer,  after  admitting  that  he  did 
claim  an  estate  and  Interest  in  the  property 
in  question  adverse  to  the  said  plaintiff  and 
denying  that  his  said  claim  was  without 
rl^t  or  merit,  proceeded  to  set  up  a  con- 
tract in  writing  between  himself  and  the 
plaintiff,  William  A.  Patterson,  and  his  wife, 
Nettie  Patterson,  for  the  sale  by  the  plain- 
tiff and  his  said  wife  of  said  premises  to 
the  defendant  u];>on  the  terms  set  forth  in 
said  agreement  The  defendant  also  filed  a 
cross-complaint  against  said  plaintiff  and  his 
wife  setting  forth  the  same  matters  averred 
In  his  answer  and  praying  for  the  specific 
Ijerformance  of  said  contract.  The  plaintiff 
demurred  to  the  defendant's  answer  and 
cross-complaint  upon  the  general  ground  that 
the  affirmative  matter  pleaded  therein  did 
not  constitute  a  suflJclent  defense  or  cause 
of  cross-complaint,  and  also  moved  to  strike 
out  said  afflrmative  matter  in  both  the  an- 
swer and  cross-complaint  The  trial  court 
granted  said  motion  and  sustained  the  said 
demurrer  as  to  both  the  answer  and  cross- 
complaint,  and  thereafter,  and  upon  the 
trial  of  the  issues  made  by  the  mere  denials 
of  the  defendant's  answer,  filed  its  findings 
of  fact  and  conclusions  of  law  in  plaintiff's 
favor  and  ordered  and  entered  its  judgment 
for  the  plaintiff  in  accordance  therewith. 
E^om  such  judgment  the  defendant  has  tak- 
en this  appeal.  The  written  contract  up- 
on which  the  defendant  counted  and  relied 
in  both  his  afflrmative  answer  and  cross- 
complaint  reads  as  follows: 

"This  agreement,  made  and  entered  into  this 
24th  day  of  September,  A.  D.  1919,  by  and  be- 
tween W.  A.  Patterson,  of  Zelzafa,  Cal.,  herein- 
after designated  as  the  seller,  and  A.  R.  Red- 
dish, hereinafter  designated  as  the  buyer,  of 
Los  Angeles,  CaL,  witnesseth:  That  the  seller 
for  the  consideration  herein  mentioned  agrees 
to  sell  and  convey  to  the  buyer,  and  the  buyer 
for  the  consideration  herein  mentioned  agrees 
to  purchase,  the  following  described  real  prop- 
erty situate  in  the  county  of  Los  Angeles,  state 
of  California,  to  wit:  LoU  S5,  66,  67,  58  in 
section  13  and  lots  7,  8,  9,  10,  23.  24,  26,  26, 
section  24,  Tp.  2  north,  range  16  west  con- 
taining 91  acres  approximately.  Said  buyer 
hereby  agrees  to  pay  for  said  described  premis- 
es the  sum  of  $500.00  per  acre,  payable  at  Los 
Aageles,  OaL,  within  the  following  times,  to 


wit:  $60.00  cash,  the  receipt  of  which  is  here- 
by aclmowledged,  and  assume  the  contract  of 
purchase  given  to  J.  S.  Torrance,  bsl.  to  be 
paid  one-third  at  maturity  of  this  agreement 
and  one-third  six  months  from  maturity  of  this 
contract  &  bol.  one  year. 

"In  witness  whereof,  the  parties  hereto  have 
signed  their  names  and  affixed  their  seals  the 
day  and  year  first  above  written. 

"This  agreement  and  option  to  nm  to  No- 
vember 25,  1919." 

The  defendant  also  set  forth  in  both  his 
answer  and  cross-complaint  the  substance 
of  the  contract  between  J.  S.  Torrance  and 
wife  and  the  plaintiff  referred  to  "in  the 
above  agreement,  and  which  the  defoidant 
alleges  had  been  prior  to  his  ovra  contract 
above  set  forth,  orally  made  between  said 
J.  S.  Torrance  and  wife  and  the  plaintiff, 
for  the  purchase  by  the  latter  of  the  prop- 
erty in  question  from  Torrance,  which  said 
oral  agreement  .was  reduced  to  writing  aft^ 
the  date  of  the  defendant's  said  contract 
in  which  it  was  provided  that  the  purchase 
price  which  the  plaintiff  was  to  pay  said 
Torrance  for  said  premises  was  $35,893.35, 
payable  as  follows:  $6,465.68  on  or  before 
November  4,  1919;  $6,885.67  on  or  before 
December  1,  1920;  $6,885.50  on  or  before 
December  1,  1921;  $6,885.50  on  or  before 
December  1,  1922;  $6,885.50  on  or  before 
December  1,  1923;  and  the  balance,  $1,886.- 
50  on  or  before  December  1,  1924,  with 
interest  on  all  deferred  payments  at  6  per 
cent,  payable  semiannually  from  said  4th 
day  of  Noveml)er,  1919.  The  defendant  fur- 
ther alleged  in  both  his  said  pleadings  that 
on  the  24th  day  of  September,  1919,  th« 
date  of  his  contract  with  the  plaintiff,  he 
had  made  the  initial  payment  of  $50  required 
therein,  but  that  on  the  11th  day  of  Oc- 
tober, 1919,  the  said  plaintiff  and  bis  wife 
had  given  to  said  defendant  written  notice 
of  their  rescission  of  his  said  contract  and 
had  therewith  sent  said  defendant  in  a 
sealed  envelope  the  sum  of  $50,  which  latter 
sum  he  had  refused  to  receive,  but -had  re- 
turned in  a  registered  letter  to  plaintiff, 
which  letter  the  plaintiff  had  in  turn  refused 
to  accept  or  receipt  for,  and  the  same  bad 
been  returned  unopened  to  the  defendant 
In  addition  to  these  averments  the  defend- 
ant's answer  and  cross-complaint  embraced 
the  usual  allegations^  of  the  defendant's 
readiness  and  willingness  to  comply  with  and 
perform  on  his  part  all  of  the  terms  and 
conditions  of  his  said  written  contract  and 
of  his  offer  so  to  do  and  of  the  plaintiff's 
refusal  to  accept  said  offers;  and  his  con- 
tention based  upon  these  averments  is  that 
he  had  sufficiently  made  out  in  his  said 
pleadings  a  case  for  relief  in  equity  In  the 
way  of  the  specific  performance  of  his  said 
written  contract  for  the  purchase  of  the 
premises  in  question,  and  that  the  trial  court 
was  in  error  In  striking  out  said  portions  of 
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his  said  pleadlnga  and  In  sustaining  the  de- 
murrer thereto. 

The  only  question  presented  upon  this  ap- 
peal 1b  as  to  whether  the  said  defendant 
had  presented  in  his  said  answer  and  cross- 
complaint  a  contract  In  writing  for  the 
purchase  of  the  premises  In  question  which  a 
court  of  equity  would  lay  hold  of  and  specif- 
ically enforce.  We  are  of  the  opinion  that 
the  defendant  failed  to  present  such  a  con- 
tract 

The  real  estate  which  by  the  terms  of  his 
said  contract  the  defendant  was  to  purchase 
consisted  of  91  acres  of  land,  for  which  he 
was  to  pay  at  the  rate  of  $500  per  acre,  the 
total  sum  of  $45,600.  In  part  payment  of 
this  sum  he  was  to  assume  the  so-called  Tor- 
rance contract,  which,  according  to  the  arer- 
ments  of  his  answw  and  ciosa-complalnt, 
called  for  the  farther  Installment  payments 
aboye  specifically  set  forth,  aggregating  the 
sum  of  $85,893.35,  extended  over  a  period  of 
flTe  years,  or  until  December  1,  1924,  with 
tntereet  on  deferred  paymento  at  the  rate 
of  6  per  cent  per  annum  from  Kovember 
4,  1919.  These  payments,  if  made  accord- 
ing to  the  terms  of  the  Torrance  contract, 
wonld  leave  the  sum  of  $9,506.66,  ezcIualTe 
of  the  defendant's  Initial  payment  of  $60, 
still  to  be  paid  to  the  plaintiff.  But  whoi 
was  this  to  be  paid?  The  defendant  claims 
that  the  concluding  clauses  of  his  said  agree- 
ment fix  the  times  when  these  three  Install- 
ments of  this  balance  were  to  be  paid, 
namely : 

"Bal.  to  be  paid  one-third  at  maturity  of  this 
agreement  and  one-third  six  months  from  ma- 
turity of  this  contract  &  bal.  one  year.    *    •    • 

"TbU  agreement  and  option  to  run  to  No- 
vember 26, 1919." 

What  Is  meant  by  the  phrase  '^t  ma- 
turity of  this  agreement"?  The  defendant 
claims  that  It  means  November  25,  1919,  bat. 
If  we  are  to  read  the  Torrance  contract  in- 
to this  agreement  as  a  part  thereof,  can  it 
be  said  that  the  agreement  as  a  whole  will 
come  to  maturity  until  the  payments  re- 
quired by  the  Torrance  contract  have  been 
fully  made?  The  term  "maturity,"  when 
used  In  connection  with  contracts  generally. 
Is  intenireted  to  refer  to  the  time  when  Its 
conditions  and  obUgatlons  are  to  be  com- 
pletely fulfilled,  as,  for  example,  in  promis- 
sory notes,  when  the  time  fixed  for  payment 
arrives.  Gilbert  v.  Sprague,  88  111.  App.  508. 
In  insurance  policies  it  means  the  time  fixed 
for  the  payment  of  the  policy  during  the 
lifetime  of  or  at  the  death  of  the  insured. 
Union  Cent  Ufe  Ins.  Co.  v.  Wood,  11  Ind. 
App.  335,  37  N.  S3.  180,  39  N.  E.  206.  If  ap- 
plied to  bonds  and  other  similar  instruments, 
maturity  refers  to  the  termination  of  the 
period  they  have  to  run.  Bouvler's  Law 
Dictionary,  Maturity.  Applying  this  Inter- 
pretation  to   the  Torrance   contract,  it   is 


clear  that  it  did  not  reach  maturity  until 
the  date  for  the  payment  of  all  of  its  in- 
stallments had  been  reached.  Can  It  then 
be  said  that  the  defendant's  agreement  wouUl 
reach  Its  maturity  at  an  earUer  date  than 
that  of  the  maturity  of  the  Torrance  con- 
tract which  he  assumed,  and  thereby  made 
a  part  of  his  own  contract?  Clearly  here 
is  an  uncertainty  upon  the  face  of  the  de- 
fendant's agreement,  since  it  is  plainly  sus- 
ceptible of  another  construction  than  that 
which  he  himself  has  placed  apon  it  It 
was  not  necessary  for  the  trial  court  and  It 
is  not  necessary  for  us,  to  resolve  this  un- 
certainly. It  is  sufficient  to  find  its  exist- 
ence in  order  to  defeat  the  defendant's  as- 
serted right  to  specific  performance  of  said 
agreement    The  Civil  Code  provides : 

"The  foJUowing  oUigations  cannot  be  spe- 
cifically enforced:  *  *  *  6.  An  agreement 
the  terms  of  which  are  not  sufficiently  certain 
to  make  the  precise  act  which  is  to  be  done 
dearly  ascertainable."     dv.  Code,  |  S390. 

In  Pomeroy  on  Contracts,  |  169,  the  rule 
with  reference  to  the  degree  of  certainty 
required  In  order  to  the  spedflc  performance 
of  agreements  is  thus  laid  down: 

"A  greater  amount  or  degree  of  certainty  is 
required  in  the  terms  of  an  agreement  which  is 
to  be  specifically  executed  in  equity  than  is 
necessary  in  a  contract  which  is  the  basis  of 
an  action  at  law  for  damages.  An  action  at 
law  is  founded  upon  a  mere  nonperformance  by 
a  defendant,  and  this  negative  condusion  can 
often  be  established  without  determining  all 
the  terms  of  the  agreement  with  exactness. 
The  suit  in  equity  is  wholly  an  affirmative  pro- 
ceeding. The  mere  fact  of  nonperformance  is 
not  enough;  its  object  is  to  procure  a  perform- 
ance by  the  defendant,  and  this  demands  a 
dear,  definite  and  predse  understanding  of  all 
the  terms;  they  must  be  exactly  ascertained 
before  the  performance  can  be  enforced." 

In  the  case  of  Durst  v.  Jolly,  86  Oal.  App. 
184,  169  Pac  449,  the  court  correctly  states 
tliat: 

"It  is  not  necessary  to  dte  authorities  to 
snpi^ort  the  proposition  that  the  court,  when 
called  upon  specifically  to  enforce  an  agree- 
ment, must  ascertain  the  terms  of  the  instru- 
ment sought  to  be  enforced  from  the  instru- 
ment itself  and  not  from  the  construction  put 
upon  It  in  the  pleading  demanding  its  enforce- 
ment A  complaint  in  specific  performance  can- 
not supply  the  defidendes  which  may  render 
the  contract  nonenforceable  in  equity." 

The  cases  of  Klein  v.  Markarlan,  176  Cal. 
37,  165  Pac.  8,  Magee  v.  McManus,  70  CaL 
563, 12  Pac.  451,  and  Beymond  v.  Laboudlgue, 
148  Cal.  691,  84  Pac.  189,  may  also  be  cited 
as  illustrating  the  degree  of  exactitude  re- 
quired of  contracts  sought  to  be  made  the 
subject  of  specific  performance.  Tested  by 
the  foregoing  principles,  the  contract  under 
consideration  in  the  Instant  case  in  the  par- 
ticular above  specified  falls  far  Short  of 
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Ex  part*  SCOTT.  (Cr.  600.) 

(Dhtriet   Conit   of   Appeal,   Third    DUtrlct, 
Californif.    Jan.  11, 1922.) 

1.  lasaao  pereoaa  «=3l2— Afldavit  cf  iataalty 
h«M  aafllclaat  ta  warraat  lavaatlMtloB. 

An  affidarit  that  a  person  '^  inaane  and 
is  ao  far  disordered  in  mind  as  to  endanger  the 
health,  person,  or  property  of  hims^  or  oth- 
ers," and  that  he  at  dirers  times  threatened 
"to  get  affiant  and  others,"  was  legaUy  suffi- 
cient to  warrant  an  inreatigation  of  the  ques- 
tion of  his  sanitj,  under  PoL  Code,  |  216S; 
the  technical  precision  or  necessity  required 
of  a  pleading  being  unnecessary. 

2.  Insane  ptnom*  «=32ft— Ad]ndleatIoa  of  In- 
sanity held  coadnslve  as  to  facts  stated. 

An  adjudication  that  two  medical  examiners 
were  called  as  witnesses  and  testified  and  made 
certificate  in  an  investigation  as  to  sanity,  as 
required  by  Pol.  Code,  H  2168,  2170,  was  con- 
dnsive  as  to  such  facts. 

3.  Insane  persons  «s>l9— Statatory  rsqnlro- 
nent  that  aJlesed  Insane  person  be  tried  by 
Jury  within  10  days  of  demand  directory. 

The  requirement  in  Pol.  Code,  |  2174,  re- 
quiring trial  by  jury  within  10  days  on  demand 
by  one  committed  by  the  court  aa  insane  is 
merely  directory,  and  no  complaint  can  be  made 
that  trial  took  place  more  than  10  days  after 
demand,  where  no  objection  was  made  upon  that 
ground  at  the  commencement  of  the  trial. 

4.  Insane  persons  «s>24— Conrt  may  require 
another  trial  within  a  raasonahle  time,  whore 
less  than  threo-fonrths  of  Jury  And  insanity. 

Where  three-fourths  of  the  members  of  a 
jury  have  not  found  a  rerdict  that  a  patient  is 
insane  in  an  inrestigation  under  Pol.  Code,  i 
2174,  it  is  entirely  witliin  the  discretion  of  the 
trial  court  either  to  order  a  retrial  of  the  is- 
sue before  another  Jury  or  discharge  the  pa- 
tient, and  the  patient  is  not  entitled  to  a  dis- 
charge as  a  matter  of  right,  and  the  court 
need  not  fix  the  date  of  retrial  within  10  daya. 

In  the  matter  of  the  application  of  Tom 
Scott  for  writ  of  habeas  corpus  prayed  to  be 


r  directed  to  tlie  AeiUl  at  Tolo  county.    Writ 
discharged,  and  applicant  remanded. 
See,  also,  204  Pnc:  571. 

John  R.  Connelly,  In  pra  per.,  of  Sacra- 
mento, for  petitioner. 

C.  C.  McDonald,  Dist  Atty..  of  Woodland, 
for  resiNjndent. 

HABT,  J.  One  Tom  Scott  Is  held  in  ens- 
tody  by  the  sheriff  of  Tolo  connty  under  an 
adjudication  by  the  Judge  of  the  superior 
court  of  said  connty  that  he  in  insane.  For 
a  variety  of  alleged  reasons,  be  daims  that 
tbe  restraint  of  hla  person  nnder  the  adjndi- 
catiiRi  so  made  is  illegal,  and  bis  attorney  has 
petitioned  this  court  for  an  order  releasinsr 
him  from  cnstody  throng^  the  agency  of  a 
writ  of  habeas  corpus. 

It  appears  that  on  the  1st  day  of  Septem- 
ber, 1921,  one  Neal  Chalmers  filed  an  affidavit 
with  the  clerk  of  said  superior  court,  charg- 
ing said  Scott  wiOi  b^ng  dangeronsly  insane. 
The  affidavit,  after  first  alleging  that  Um 
said  Scott  is  Insane,  and  so  Car  disordered 
in  mind  "as  to  endanger  Uie  healtli,  i>erson, 
or  the  property  of  bimsdf  and  otiiera,"  pro- 
ceeds: 

"Hist  he,  at  Woodland,  In  said  connty,  on 
fke  S0tk  dan  of  Bepteniber,  19ii  (italics  ours), 
threatened  to  kfll  John  Ansell  because  the  said 
Ansell  was  cutting  the  hedge  of  affiant;  that 
he  has  threatened  to  get*  affiant  at  divers 
times  if  affiant  should  employ  any  one  else  to  do 
his  yard  work;  that  he  has  also  threatened  oth- 
ers with  violence  without  cause."     ' 

Upon  the  foregoing  affidavit,  an  Inquisition 
was,  on  the  7tb  day  of  September,  1921,  con- 
dncted  before  the  Judge  of  the  superior  court, 
resulting  in  an  adjudication  that  said  Scott 
was  insane,  or,  to  employ  in  part  the  lan- 
guage of  the  adjudication  itself,  "so  far  dis- 
ordered in  mind  as  to  endanger  health,  per- 
son, and  property,  and  that  it  Is  dangerous 
for  life,  health,  person,  and  property  for  such 
person  to  he  at  large,  and  that  his  condition 
is  such  as  to  require  care  and  treatment  in  u 
hospital  for  the  care  and  treatment  of  the  in- 
sane." By  the  adjudication  it  was  ordered 
that  Scott  be  committed  to  and  confined  in. 
tbe  Napa  State  Hospital,  at  Napa,  CaL 

It  Is  further  recited  in  the  adjudication 
that— 

Scott  was  represented  by  an  attorney  at  the 
inquisition;  that  "at  said  hearing  and  examina- 
tion, there  were  in  attendance  M.  W.  Ward  and 
T.  W.  Prose,  two  regularly  appointed  and  quali- 
fied medical  examiners  of  said  Yolo  county, 
who  then  and  there  heard  tbe  testimony  of  all 
the  witnesses,  and  each  of  whom  made  a  per- 
sonal examination  of  said  alleged  insane  person,, 
and  testified  before  the  court  as  to  the  results 
of  such  examination,  and  other  pertinent  facts 
within  their  knowledge;  that  said  medical  ex- 
aminers, after  making  examination  and  hearing 
testimony  of  the  witnesses,  and  testifying  as 
aforesaid,   did  make   a   certificate   showing  all 
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the  facts  required  by  seetion  2170  of  the  Politi- 
cal Code,  which  certificate  is  hereto  attached 
and  made  a  part  hereof." 

It  la  further  shown  that  on  the  13th  day 
of  September,  1921,  the  attorney  for  the  said 
Insane  person  (the  same  attorney  who  ap- 
pears In  this  proceeding  in  propria  persona 
In  support  of  the  petition  for  the  writ  herein 
sought),  filed  in  the  oflSce  of  the  county  clerk 
and  clerk  of  the  superior  court  of  said  Yolo 
county  a  demand  for  a  Jury  trial  for  the  pur- 
pose of  trying  and  thus  testing  the  question 
of  tl^e  sanity  of  said  Scott.  On  the  20th  day 
of  October,  1921,  it  was  ordered  by  the  Judge 
of  said  court  that  the  question  of  the  sanity 
of  said  Scott  be  tried  by  a  Jury  on  the  15th 
day  of  Noyember,  and  the  alleged  Insane  i>er- 
flon  haying  been  under  an  order  of  the  said 
judge  returned  to  the  county  of  Yolo  from 
'the  state  hospital  for  that  purpose,  the  trial 
of  said  question  was  had  before  a  Jury  on 
.said  15th  day  of  November  and  the  16th  day 
of  November,  1921.  After  the  question  ^as 
submitted  to  the  jury  and  the  latter  had  de- 
liberated upon  the  evidence  adduced  befora 
them  upon  the  issue  Involved,  said  Jury  re- 
turned Into  court  and  through  the  foreman 
thereof  announced  that  they  had  ^iled  to 
agree.  The  judge  discharged  the  jurx^  and 
thereafter,  and  on  the  28th  day  of  November, 
1921,  reset  the  matter  for  trial  by  a  jury  for 
the  Ist  day  of  December,  1921.  On  the  last- 
named  date,  the  matter  was  called  for  trial, 
whereupon,  by  the  consent  of  all  the  parties, 
Indndlng  the  petitioner  as  attorney  for  said 
Scott,  the  matter  was  continued  until  the 
3.9th  day  of  Dec«nber,  1921,  to  be  aet  for 
trial.  It  18  stated  in  the  petition  that  the 
I)etitioner  was  present  "throughout  all  the 
proceedings  above  alleged"  acting  therein  ad 
the  attorney  £or  said  Scott. 

The  petitioner  makes  these  points:  (1) 
That  the  original  proceeding  culminating  in 
the  commitment  of  Scott  by  the  Judge  was 
▼old  for  these  reasons:  That  tiie  affidavit 
by  which  said  proceeding  was  initiated  and 
upon  which  the  adjudication  was  baaed,  al- 
though made  and  filed  on  the  1st  day  of  Sep- 
tember>  1921,  alleges  that  the  asserted  acts 
of  insanity  committed  by  Scott  occurred  on 
the  SOth  day  of  September,  1921,  or  approxi- 
mately a  month  after  said  affidavit  was  pre- 
pared and  filed;  that  two  idiyslcians  were 
not  called  to  testify  as  to  the  alleged  in- 
sanity of  Scott  before  the  judges  as  required 
by  the  statute.  But  upon  the  assomption 
that  the  original  proceeding  and  the  commit- 
moit  of  Scott  following  therefrom  were  valid, 
'  the  petitimier  makes  the  following  conten- 
tions: (2)  That  the  alleged  insane  patient 
became  entitled  to  his  discharge  for  the  rea- 
son that  the  question  of  his  sanity  was  not 
brought  to  trial  before  a  Jury  within  10  days 
from  the  date  of  the  demand  for  a  jury  trial, 
as  provided  by  section  2174  of  the  Political 
Code.  (3)  That  if  the  going  to  trial  without 
objectioii  was  a  waiver  of  the  lO^ay  period 


within  which  tl^  trial  by  jury  should  be  had 
in  such  a  case,  the  patient  was  entitled  to  a 
discbarge  because  of  the  failure  of  three- 
fourths  of  the  jury  Impaneled  to  try  the  ques- 
tion of  his  sanity  to  find  that  he  was  insane. 
(4)  It  is  further  contKided  that,  conceding 
that  the  patient  was  not,  under  the  statute, 
mtltled  to  his  discharge  for  failure  of  three- 
fourths  of  the  Jury  to  find  that  he  was  In- 
sane, he  is,  nevertheless,  entitled  to  be  dis- 
charged for  the  reason  that  he  was  not  given 
a  trial  by  jury  within  10  days  from  the  date 
of  the  disagreement  of  the  Jury  to  whom  in 
the  first  instance  was  submitted  for  deter- 
mination the  question  whether  he  was  sane 
or  insane. 

[11  1.  The  affidavit  upon  which  the  adju- 
dication of  the  insanity  of  the  patient,  was 
founded  was  legally  sufficient  to  warrant  the 
investigation  of '  the  question  of  his  sanity 
and  a  determination  and  adjudication  that 
he  was  insane,  if  there  wa.B  evidence  to  sus- 
tain the  statement  contained  in  said  affida- 
vit that  be  was  insane.  Itiis  more  than  prob- 
able that  the  averment  in  the  affidavit  that 
the  patient  threatened  the  life  of  John  An- 
sell  onjbe  30th  of  September,  1921,  is  a 
clericSTmisprislon.  This  would  seem  to  be 
'true  from  the  fact  that  the  affidavit  waa 
made  and  filed  on  the  1st  day  of  September, 
1921.  Probably  the  30th  day  of  August,  in- 
stead Of  the  SOth  day  of  September,  1921, 
was  the  date  of  said  alleged  threats^  and  that 
the  affiant  so  intended  to  state.  But,  in  any 
event,  that  portion  of  the  affidavit  may  b« 
eliminated  and  still  the  affidavit  was  suffi- 
cient to  warrant  the  Inquisition.  It  further 
states,  it  wiU  be  noted,  that  said  Scott  "la 
insane  and  is  so  far  disordered  In  mind  as 
to  endanger  the  health,  i>erson,  or  property 
of  himself  or  others."  This  statement,  to* 
gether  with  the  further  statement  that  be 
had  at  divers  times  threatened  "to  get"  affi- 
ant and  others,  etc.,  is  sufficient  to  meet  the 
requirements  of  the  statute,  which  provides, 
in  part: 

"Whenever  it  appears  by  affidavit  to  the  sat- 
isfaction of  a  magistrate  of  a  county,  or  city 
and  county,  that  any  person  therein  [named?] 
is  so  far  disordered  in  mind  as  to  endanger 
health,  person  or  property,  he  must  issue 
*  *  *  a  warrant  directing  that  such  person 
be  arrested  and  taken  before  a  judge  of  the 
superior  court  of  the  county,  for  a  hearing 
and  examination  on  such  charge."  Pol.  Code, 
12168. 

The  form  for  the  affidavit,  as  prescribed 
by  the  above  section,  contains  a  blank  space 
in  which  the  specific  acts  of  Insanty  charged 
against  the  patient  may  be  set  forth,  as 
threats  or  attempts  by  the  patient  to  commit 
acts  of  violence.  But  there  are  undoubtedly 
cases  of  mental  disorder  in  which  the  in- 
sanity of  the  person  is  not  manifested  by 
acts  of  violence  or  threats  to  commit  such 
acts.  A  person,  as  is  well  known,  may  be 
insane  and  yet  harmless,  so  far  as  the  per* 
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son  and  the  property  of  blmseU  or  others 
are  concerned,  the  Insanity  being  character- 
ized by  mere  mental  morbidity,  and  no  threat 
or  attempt  to  do  any  yiolent  acts  made.  In 
such  case  clearly  the  general  statement  in 
the  aflSdavit  that  the  alleged  insane  person 
was  disordered  in  mind  or  insane,  together 
with  as  accurate  a  description  of  the  mani- 
festations  of  his  mental  disorder  as  may  be 
given,  would  be  sufficient  Besides,  the  pro- 
ceeding, aside  from  that  inrolyed  In  the  trial 
of  the  question  of  the  patient's  sanity,  was 
intended  to  be  summary  In  character,  the 
real  purpose  thereof  being  to  ascertain  and 
determine  whether  he  is  suffering  from  men- 
tal disorder  and  should  be  confined  in  a  hos- 
pital for  the  Insane,  not  only  for  the  purpose 
of  protecting  the  public  from  violence  at  his 
hands,  but  also  for  the  treatment  of  bla 
malady  by  those  having  special  experience  in 
the  treatment  of  mental  diseases.  It  Is  clear, 
ther^ore,  that  the  statement  of  the  charge 
In  the  affidavit  by  which  the  matter  of  Ills 
sanity  may  be  inquired  into  by  a  Judge  of  the 
superior  court  Is  not  required  to  be  with  the 
technical  predalon  or  nicety  required  of  a 
pleading. 

2.  There  is  no  support  for  tiie  ccmtentioii 
that  the  adjudication  of  the  insanity  of  the 
patient  and  his  commitment  to  the  state  hoa- 
pltal  following  therefrom  are  invalid  for  the 
alleged  reason  that  two  physicians  did  not 
testify  before  the  Judge  upon  the  question 
of  the  patient's  sanity.  Section  2169  of  the 
Political  Code,  among  other  things,  provides: 

"The  superior  judge  may,  for  any  hearing 
*  *  *  compel  the  attendance  of  witnesses 
and  must  compel  the  attendance  of  at  least 
two  medical  examiners,  who  must  hear  the 
testimony  of  all  witnesses  make  a  personal  ex- 
amination of  the  alleged  insane  person,  and 
testify  before  the  judge  as  to  the  result  of 
such  examination,  and  to  any  other  pertinent 
facts  within  their  knowledge." 

Section  2170  of  said  Code  provides  that  the 
medical  examiners  so  summoned  to  appear 
and  testify  before  the  judge  as  to  the  sanity 
of  the  alleged  patient  must  mal^e  a  certificate 
In  effect  showing  in  detail  the  facts  upon 
.which  the  conclusion  that  such  patient  is 
insane  was  predicated. 

[2,3]  The  adjudication,  as  seen,  recites 
that  two  physicians  (naming  them)  were  re- 
quired by  the  Judge  to  attend  the  hearing 
for  the  purposes  of  the  Inquisition,  that  they 
testified  thereat  and  made  the  certificate 
last  above  referred  to.  The  adjudication  id 
conclusive  as  to  the  essential  facts  therein 
recited,  and  that  in  the  particular  referred 
to  the  requirements  of  the  statute  were  reg- 
ularly complied  with.  There  Is,  Indeed,  no 
showing  here  to  the  contrary,  assuming  that 
in  this  proceeding  a  showing  aliunde  the  rec- 
ord itself  of  the  proceedings  at  the  hearing 
would  be  of  avail  as  in  impeachment  of  the 
validity  of  the  adjudication  or  of  the  com- 
mitment 


3,  4.  The  two  remaining  contentions  in- 
volve the  construction  of  section  2174  of  the 
Political  Code.  So  much  of  said  section  as 
is  necessary  to  be  considered  in  this  connec- 
tion reads  as  follows: 

"If  a  person  ordered  to  be  committed,  or  any 
friend  in  his  behalf,  is  dissatiafied  with  the  or- 
der of  the  judge  committing  him,  he  may,  with- 
in five  days  after  the  making  of  such  order, 
demand  that  the  question  of  his  sanity  be 
tried  by  a  jury  before  the  superior  court  of 
the  county  in  which  he  was  committed.  There- 
upon that  court  must  cause  a  Jnry  to  be  sum- 
moned and  to  be  in  attendance  at  a  date  stated, 
not  less  than  five  nor  more  than  ten  days  from 
the  date  of  the  demand  for  a  jnvy  trial.  At 
such  trial  the  cause  against  the  alleged  inaan* 
must  be  represented  by  the  district  attorney 
of  the  county,  and  the  trial  must  be  had  as 
provided  by  law  for  the  trial  of  civil  causes 
before  a  Jury,  and  the  alleged  insane  person 
must  be  discharged  unless' a  verdict  that  he  is 
insane  is  found  by  at  least  three-fourths  of  the- 

Jury."  . 

As  seen,  the  petitioner  declares  that,  even 
conceding  that  the  original  commitment  was 
in  all  respects  regular  or  valid,  he  is  entitled 
to  his  discharge  because  the  court  did  not 
cause  a  jury  to  be  summoned  and  to  be  pres- 
ent in  court  for  the  trial  of  the  question  of 
the  patient's  alleged  insanity  until  a  dat» 
(November  IS,  1921)  subsequent  to  the  ex- 
piration of  10  days  firom  the  date  of  the  de- 
mand for  a  Jury.  In  the  first  place,  it  is  to 
be  remarked  that  so  far  as  the  express  terma 
of  the  statute  are  concerned,  the  plain  im- 
plication therefrom  is  that  the  only  condltimi 
upon  which  an  alleged  insane  p&caon,  after 
having  been  adjudged  to  be  insane  by  th» 
Judge,  is  entitled  to  his  discharge  is  the  fail- 
ure of  three-fourths  of  the  jury  to  whom  the 
question  of  his  insanity  is  submitted  to  rea<ft 
a  verdict  that  he  is  insane.  In  the  second 
place,  granting  that  he  would  in  such  case,  be 
entitled  to  his  discharge,  still,  since  the  pro- 
vision fixing  the  time  within  which  an  al- 
leged insane  person  must  be  tried  by  Jnry 
after  his  demand  therefor  is,  in  oar  opinion, 
merely  directory,  he  most,  to  preserve  bis 
Tlgbt  in  that  particular,  make  an  objection 
to  proceeding  with  the  trial,  upon  that 
ground,  at  the  time  that  the  trial  is  aboat  to 
be  commenced.  It  is  not  made  to  appear  in 
the  record  before  us  that  either  the  petitioner 
or  the  alleged  insane  i>»son  made  any  objec- 
tion to  the  trial  by  Jury  on  the  ground  that 
said  trial  was  fixed  at  a  date  more  than  to- 
days subsequent  to  the  demand  for  such  a 
trial.  It  would  certainly  be  very  strange  If 
the  Legislature  had  intended  to  say  that  be- 
cause, perhaps  for  very  good  and  substantial 
reasons,  such  a  trial  was  not  had  within  the 
time  prescribed  by  the  statute  after  a  de- 
mand therefor,  no  such  trial  could  be  had 
at  all,  and  no  sound  reason  Is  atq^arent  for 
holding  that  it  did  so  intend.  Hence  failure 
by  the  patient  or  his  legal  representative  to 
object  at  the  time  such  trial  was  aboat  to  be 
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started  to  proceeding  therewith  after  the 
time  wlthiii  which  the  statute  provided  that 
It  should  be  had  carried  with  it  a  waiver  of 
an;  objection  on  that  score. 

[4]  But  the  most  serious  question  presented 
here  is  whether  Scott  is  entitled  to  bis  dls- 
<:harge  by  reason  of  the  failure  of  the  jury 
to  find,  by  a  concurrence  of  at  least  three- 
fourths  of  the  members  thereof,  a  verdict 
that  he  is  or  was  Insane.  The  provision  of 
section  2174  of  the  PoUtical  Code  that  "the 
-alleged  insane  person  must  be  discharged 
unless  a  verdict  that  he  is  insane  Is  found 
by  at  least  three-fourths  of  the  Jury"  by 
whom  the  question  of  his  sanity  is  tried  is 
in  the  nature  of  an  appeal  from  the  judge's 
adjudication  that  the  patient  is  insane,  and 
If  the  petitioner's  construction  of  that  pro- 
vision of  said  section  is  sound,  then,  upon  one 
trial  of  the  issue  the  judgment  of  four  mem- 
bers of  a  jury  composed  of  the  usual  number 
will  operate  not  only  to  nullify  the  legal 
force  of  the  previous  adjudication  that  yie 
patient  is  insane,  but  to  overrule  the  judg- 
ment of  a  majority  of  the  monbers  of  the 
jury  and  the  opinion  of  the  medical  experts 
that  the  patient  is  insane.  Of  course,  pre- 
cisely the  same  result  might  come  about  if 
the  question  were  tried  by  a  Jnry  more  than 
once,  bnt,  since  the  effect  of  a  failure  <ft 
three-fourths  of  a  jury  to  agree  that  a  pa- 
tient already  adjudicated  to  be  Insane  Is  in- 
sane is  rather  far-reaching  when  it  is  con- 
sidered that  thus  to  a  jury  of  laymen  is  sub- 
mitted for  solution  an  lAsue  involving  the  In- 
vestigation of  pure  questions  of  science  with 
which,  as  a  rule,  experts  (Hily  are  competent 
to  deal,  we  do  not  believe  that  the  Legisla- 
ture intended  that  so  important  an  issue 
should  be  definitively  determined  on  one  trial 
thereof  only  by  the  mere  negative  action  up- 
on the  part  of  a  jury  of  laymen.  We  think 
that,  where,  in  each  a  case,  three-fourths  of 
the  jury  are  unable  to  reach  the  conclusion 
that  the  patient  is  Insane,  it  is  in  the  discre- 
tion of  the  court  before  which  the  trial  ia 
had,  upon  a  full  consideration  of  the  evi- 
dence which  had  been  brought  to  the  atten- 
tion of  the  jury,  to  determine  whether  the 
question  should  be  retried  before  another 
jury.  In  other  words,  we  do  not  think  that 
the  Legislature  ever  intended  that,  where 
tiiere  has  been  a  mistrial  before  a  jury  of 
■nch  an  lesue  and  the  court  is  still  of  the 
opinion  that  the  evidence  is  sufficient  to 
justify  the  conclusion  that  the  patient  is  In- 
sane, the  patient  must,  notwithstanding  the 
opinion  of  the  court,  I>e  discharged.  Evl- 
dmtly  what  the  Legislature  Intended  only  to 
say,  although  not  expressing  it  In  very  clear 
style,  was  that  a  concurrence  of  three-fourths 
of  the  members  of  a  jury  is  required  to  find 
that  the  alleged  insane  person  is  insane; 
that  is  to  say,  that  the  legislative  purpose 
of  that  provision  was  merely  to  fix  the  num- 
ber of  Jurors  of  the  {>anel  necessary  to  deter- 


mine and  find  that  the  alleged  Insane  person 
is  insane;  and  we,  therefore,  further  con- 
clude that,  where  there  has  been  a  mistrial 
— that  is,  where  three-fourths  of  the  members 
of  a  jury  have  not  found  a  verdict  that  the 
patient  is  Insane — ^it  is  entirely  within  the 
discretion  of  a  trial  court  either  to  order  a 
retrial  of  the  issue  before  another  jury  or 
discharge  the  patient,  according  to  what  the 
trial  court's  opinion  of  the  effect  of  the  evi- 
d^ce  adduced  before  the  jury  may  be.  If 
this  be  not  a  correct  construction  of  the  pro- 
vision in  question,  then  in  such  a  case,  al- 
tbough  the  evidence  adduced  before  the  judge 
at  the  previous  hearing  and  before  the  jury 
at  the  trial  might  concluslvdy  show  that  the 
alleged  insane  person  was  dangerously  in- 
sane, a  failure  of  three-fourths  of  the  jury 
to  find  a  verdict  to  that  effect  would  result 
immediately  in  liis  liberation,  with  attend- 
ant detrimental  consequences  not  only  to  the 
public  but  to  the  patient  himself. 

There  is  nothing  in  the  statute  requiring 
the  retrial  of  the  question  of  the  patient* a 
sanity  before  a  jury  within  10  days  after  a 
dl^greement  by  a  former  Jury  trying  the 
same  question.  Hence  we  think  it  is  only  a 
fair  construction  of  the  statute  to  hold  that 
it  Is  within  the  discretion  of  the  court,  after 
the  question  has  once  been  tried  by  a  jury 
and  a  disagreement  of  the  jury  has  followed, 
to  fix  the  date  of  the  retrial  within  any  rea- 
sonable time  after  the  date  of  such  disagree- 
ment There  is  therefore  nothing  In  the  point 
so  sought  to  be  made. 

For  the  reasons  herein  stated,  the  writ  is 
discharged,  and  the  said  Tom  Scott  remand- 
ed to  the  custody  of  the  sheriff  of  Tolo  coun- 
ty, pending  a  retrial  of  the  question  of  his 
sanity  before  a  jnry. 

We  concur:    FINOH,  P.  J.;  BURNETT,  JT. 


Ex  parte  SCOTT.     (Cr.  2434.) 

(Supreme  Coart  of  California.    Jan.  19, 1922.) 

1.  Insaso  persoas  «se>I9— Court  does  not  loss 
Jurisdiotien  la  faliliB  to  prooeed  to  trial  wKli- 
In  10  days. 

The  provision  in  Pol.  Code,  f  2174,  that 
court  must  cause  a  jury  to  be  summoned  within 
10  days  upon  demand  by  one  committed  as  in- 
sane, is  directory  only,  and  failure  to  comply 
tlierewith  does  not  deprive  court  of  jurisdic- 
tion to  proceed  with  the  matter,  the  remedy 
being  a  proceeding  in  mandamus  in  the  Dis- 
trict Court  of  Appeal  or  Supreme  Court  to 
compel  the  court  to  proceed,  if  there  is  anrea- 
sonable  delay. 

2.  Insane  persons  «s>24— Fallurs  of  three- 
fourths  of  jury  to  agree  to  Insanity  does  not 
oast  oourt  of  juiisdiotlon. 

The  provision  in  Pol.  Code,  S  2174,  that  an 
alleged  insane  person  must  be  discharged  unless 
a  verdict  that  be  is  insane  be  found  b;  at  least 
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three-fonrtliB  of  the  jory  does  not  mean  that  he 
most  be  discharged  if  the  jury-  fails  to  agree, 
and  the  court  does  not  lose  jurisdiction  to  retry 
the  alleged  insane  person  before  another  jury. 

In  the  matter  of  the  application  of  Tom 
Scott  for  a  writ  of  habeas  corpus,  directed 
to  the  Sheriff  of  Colusa  County,  ^rit  de- 
nied. 

See,  also,  204  Pac.  568. 

John  R.  Connelly,  of  Sacramento,  for  peti- 
tioner. 

SHAW,  O.  J.  The  petitioner  was  detained 
upon  a  charge  of  Insanity  upon  an  affidavit 
as  provided  in  section  2168  of  the  Political 
Code.  He  was  arrested  cm  a  warrant  issued 
thereon  on  September  1, 1921.  An  inquisition 
of  insanity  was  held,  and  on  September  7, 
1921,  be  was  ordered  committed  to  the  state 
hospital  at  Napa.  Within  5  days  thereafter 
he  demanded  in  writing  that  the  matter  of 
his  sanity  be  tried  by  a  Jury.  The  Jury  was 
not  called  until  November  15,  1921.  Upon 
the  trial  which  then  took  place  the  jury 
failed  to  agree.  On  November  28,  1921,  the 
matter  was  reset  to  be  tried  on  December  1, 
1921.  So  far  as  appears  from  the  petition, 
the  trial  did  not  talie  place  at  that  time,  and 
the  cause  is  still  pending  In  the  superior 
court  for  final  determination.  This  Is  not  al- 
leged, but  we  will  assume  it  to  be  the  fact. 

Upon  these  facts  the  petitioner  claims  the 
right  to  his  release^  pn  the  groimd :  (1)  That 
the  court  lost  Jurisdiction  to  act  In  the  mat- 
ter by  its  failure  to  have  the  cause  tried  by  a 
Jury  within  the  10  days  after  the  date  of  de- 
mand therefor.  (2)  That  the  detention  is  il- 
legal because,  as  is  claimed,  the  statute  re- 
quires his  discharge  upon  the  failure  of  the 
Jury  to  agree.  These  points,  it  is  contended, 
are  settled  by  section  2174  of  the  Political 
Code. 

Section  2174  provides  that — 

After  the  demand  for  a  jury  trial  upon  an 
inquisition  of  insanity,  the  court  "must  cause 
a  jury  to  be  summoned  and  to  be  in  attendance 
at  a  date  stated,  not  less  than  five  nor  more 
than  ten  days  from  the  date  of  the  demand  for 
a  jury  trial. 

"At  such  trial  the  cause  against  the  alleged 
insane  must  be  represented  by  the  district  at- 
torney of  the  county,  and  the  trial  must  be  had 
as  provided  by  law  for  the  trial  of  civil  causes 
before  a  jury,  and  the  alleged  insane  person 
must  be  discharged  unless  a  verdict  that  he 
.is  insane  is  foond  by  at  least  three-fourths  of 
the  jury. 

"If  the  verdict  of  the  jury  is  that  he  is  in- 
sane, the  jndge  must  adjudge  that  fact  and 
make  an  order  of  commitment  as  npon  the 
original  hearing." 

[1]  We  are  of  the  opinion  that  the  failure 

.  of  the  court  to  Impanel  a  Jury  and  try  the 

matter  of  insanity  within  the  10  days  from 

the  date  of  the  demand  does  not  deprive  the 


superior  court  of  Jurisdiction  to  proceed 
thereafter  with  the  matter.  We  deem  the 
provision  to  be  directory  only.  If  the  supe- 
rior court  should  unreasonably  delay  the 
trial  the  remedy  would  be  by  a  proceeding 
in  mandamus  in  the  District  Court  of  Appeal 
or  the  Supreme  Court  to  compel  the  court  to 
proceed.  . 

[2]  We  do  not  understand  the  provision 
that  the  alleged  Insane  person  must  be  dis- 
diarged  unless  a  verdict  that  he  is  insane  is 
found  by  at  least  three-fourths  of  the  Jury, 
to  mean  that  he  must  be  discharged  if  the 
Jury  falls  to  agree.  Our  interpretation  of  the 
clause  is  that  it  was  intended  to  provide  that 
upon  such  trial  a  verdict  could  be  returned 
by  three-fourths  in  number  of  a  Jury  of  12  in 
the  same  manner  as  in  civil  cases,  and  that 
he  cannot  be  committed  as  insane  unless  a 
verdict  of  insanity  is  found  and  concurred  in 
by  at  least  three-fourths  of  th^Jury.  The 
failure  of  the  Jury  to  agree  did  not  oust  the 
Jufisdiction  of  the  court  to  proceed  in  the 
matter.  The  charge  still  remains  against  the 
petitioner,  and  it  is  the  duty  of  the  superior 
court  to  proceed  as  speedily  as  is  reasonably 
possible  to  a  final  determination  upon  the 
matter  of  his  insanity  by  a  verdict  c<MkCurred 
in  by  at  least  three-fourths  of  the  Jury.  Up- 
on the  facts  stated  in  the  petition  we  think 
the  superior  court  has  power  to  proceed  in 
the  matter  and  to  detain  the  petitioner  until 
It  Is  finally  disposed  of. 

The  petition  for  a  writ  of  habeas  corpus  is 
denied. 

We  concur:  LAWLOR,  J.;  SLOANE,  J.; 
WILBUK.  J.;  liENNON,  J.;  SHURTLEPF, 
J.;   WASTE,  J. 


RUBLE  V.  RICHARDSON.     (L.A.  6650.) 

(Supreme  Court  of  California.     Feb.  9,  1922.) 

1.  Witnesses  «=3 1 67— Plaintiff's  testimony  as 
to  facts  occurring  before  decedent's  death 
properly  excluited  In  action  far  breach  of  con- 
tract  to  make  will. 

Under  Code  Civ.  Proc.  |  1880,  sabd.  8, 
providing  that  parties  to  an  action  on  a  claim 
against  the  estate  of  a  decedent  cannot  by  wit- 
nesses  as  to  any  fact  occurring  before  the 
latter's  death,  the  court,  in  an  action  for  breach 
of  a  contract  by  decedent  to  provide  for  plain- 
tiff in  her  will  in  return  for  services  rendered, 
properly  excluded  plaintiff's  testimony  as  to 
facts  occurring  before  deceased's  death;  it 
being  essential  to  such  action  that  a  claim 
against  the  estate  be  presented,  though  not 
founded  on  a  contract  enforceable  against  de- 
ceased during  her  lifetime. 

2.  Executors  and  admlntstrators  ift-j  113(5)— 
Complaint  for  breach  of  oontract  to  provide 
by  will  for  servloet  rendered  held  safflolftnt 

A  complaint  for  breach  of  a  contract  by  a 
decedent  to  provide  for  plaintiff  by  will  in  re- 
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turn  for  serricea,  aUeging  that  plaintiff  per- 
formed the  dntiea  of  a  daughter  to  deceased, 
whose  estate  thereby  became  indebted  to  plain- 
tiff for  aerTlces  so  rendered  during  decedent's 
lifetime  and  at  her  special  instance  and  re- 
quest in  the  amount  sued  for,  held  sufficient  as 
against  the  contention  that  it  did  not  apprise 
defendant  of  the  nature  of  the  serTices  ren- 
dered. 

3.  Appeal  aiwl  error  «=3l056(3)— ExoIusIm 
of  evidence  InsufRoleiit  for  pirpose  offered 
not  prejudlda!. 

In  an  action  for  the  value  of  servicea  ren- 
dered a  decedent  pursuant  to  contract  to  oc- 
enpr  the  poaition  of  daughter  towards  heri 
where  there  was  no  evidence  of  any  arrange- 
ment for  compensation,  the  exclueion  of  evi- 
dence that  plaintiff  had  performed  the  or- 
dinary duties  of  a  daughter  and  as  to  the  reft- 
Bonable  value  of  such  services  was  not  prej- 
udicial; ancb  evidence  being  insufficient  to  raise 
an  inference  of  a  promise  to  pay  therefor. 

4.  Work  and  labor  €=37(1)— Services  by  mem- 
bers of  family  presumed  gratuitous. 

Ordinarily  the  law  will  imply  a  promise  to 
pay  for  services  voluntarily  accepted,  but  serv- 
ices rendered  by  members  of  the  family,  includ- 
ing adopted  children  and  orphans  received  into 
the  family,  will  be  presumed  gratuitous  favors, 
and,  to  recover  therefor,  the  express  promise 
of  the  party  served  or  such  facta  and  circum- 
stances as  will  authorize  a  finding  that  the 
services  were  rendered  and  accepted  in  the 
expectation  of  pay  must  be  shown. 

In  Bank. 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
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Action  by  Lulu  Ruble  against  B.  W.  Rich- 
ardson, as  executor  of  the  estate  of  Jose- 
phine O.  Kitchen,  deceased.  From  a  Judg- 
ment of  nonsuit,  plaintiff  apt)ealB.    Affirmed. 

James  E.  Kelby  and  Kemp  &  Glewett,  all 
of  Los  Angeles,  for  appellant. 

B.  A.  Tucker,  Frank  M.  Gunter,  and  Hun- 
saker,  Britt  &  Cosgrove,  all  of  Los  Angeles, 
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WASTTE,  J.  The  plaintur  brought  this  ac- 
tlcm  against  the  defendant,  as  executor  of 
the  estate-of  Josephine  G.  Kitchen,  deceased, 
for  the  breach  of  an  alleged  contract  of  the 
decedent  to  make  provision  for  plaintiff  In 
her  will,  in  return  for  personal  services  ren- 
dered. The  trial  court  entered  a  Judgmoit 
of  nonsnit,  and  the  plaintiff  has  appealed. 

The  basis  of  the  action  is  the  presentation 
by  plaintiff  and  the  rejection  by  defendant 
of  a  claim  for  the  reasonable  value  of  the 
■ervloes.  The  amended  complaint  is  In  two 
count?.  The  first.  In  addition  to  the  usual 
preliminary  facts  as  to  the  death  of  dece- 
dent; the  appointment  and  qualification  of  the 
defendant  as  executor  of  her  estate,  sets  out 
the  making  of  the  contract  by  the  decedent 
with    the   plaintiff,    the   subsequent   breach. 


and  the  presentation  to,  and  fibe  rejection  of 
a  duly  verified  claim  by,  the  executcw  of  the 
estate.  The  claim  is  set  out  In  full  In  the 
complaint  It  Is  In  due  form,  properly  en- 
titled, duly  verified,  and  alleges  the  claim 
of  the  plaintiff  as  follows: 

"That  about  the  month  of  February,  1908, 
claimant  herein,  liulu  Buble,  entered  into  a 
contract  with  the  deceased,  whereby  the  deceas- 
ed agreed  with  the  claimant  herein,  Lulu  Buble, 
that  if  the  said  liulu  Ruble  would  remain  in  the 
household  with  the  deceased  and  act  as  a 
daughter  and  perform  the  duties  of  a  daughter 
to  said  deceased  until  the  death  of  said  de- 
ceased that  the  said  deceased  would  amply 
provide  for  and  adequately  compensate  said 
Liuln  Ruble  In  her  will,  and  that  the  said  Lula 
Ruble  has  performed  all  the  terms  and  condi- 
tions  of  said  contract  and  did  remain  with  the 
said  deceased  from  the  date  last  above  men- 
tioned up  to  the  time  of  the  death  of  the  said 
Josephine  G.  Kitchen,  namely,  until  A,ngu8t, 
1918,  and  has  acted  as  a  daughter  to  the  said 
Josephine  G.  Kitchen  and  performed  all  the 
duties  and  bestowed  all  the  love  and  affection 
of  a  daughter  upon  the  said  Josephine  G.  Kitch- 
en, and  in  all  respects  complied  with  and  per- 
formed each  and  every  term  of  her  said  con- 
tract with  the  said  Josephine  G.  Kitchen,  and 
that  the  said  Josephine  G.  Kitchen  violated-ber 
said  contract  with  the  said  Lulu  Ruble,  and  did 
not  perform  said  contract  on  her  part  to  be 
performed,  and  did  not  provide  in  her  said  will 
for  the  said  Lulu  Ruble  as  provided  by  the 
terms  of  her  said  contract,  but  failed,  refused, 
and  neglected  to  carry  out  said  contract;  that 
by  reason  of  the  said  breach  of  said  contract 
on  'the  part  of  Josephine  G.  Kitchen  the  said 
Lulu  Ruble  has  been  and  is  damaged  in  the 
sum  of  $25,000. 

"That  the  reasonable  value  of  the  services 
so  rendered  by  the  said  Lulu  Ruble  to  the  said 
Josephine  G.  Kitchen  were  reasonably  worth 
the  sum  of  $26,000." 

The  second  count  of  the  amended  com- 
plaint repeats,  by  reference  thereto,  those 
allegations  of  the  first  coimt  which  relate  to 
the  pendency  of  the  administration  of  the 
estate  and  the  presentation  and  rejection  of 
the  claim,  which  Is  also  set  out  in  full. 
Then  follows  an  allegation: 

"That  on  or  about  the  4th  day  of  August, 
1918,  there  became  due  and  payable  to  plain- 
tiff from  the  estate  of  Josephine  G.  Kitchen, 
deceased,  and  said  estate  of  Josephine  G.  Kitch- 
en, deceased,  became  indebted  to  plaintiff  on 
said  date  for  and  on  account  of  services  ren- 
dered and  performed  for  the  said  Josephine  G. 
Kitchen  during  her  lifetime  and  at  her  spedal 
instance  and  request,  in  the  sum  of  $25,000, 
and  that  said  services  so  rendered  and  per- 
formed by  plaintiff  at  the  special  instance  and 
request  of  the  said  Josephine  G.  Kitchen  were 
and  are  of  the  reasonable  value  of  $26,000, 
and  said  sum  of  $25,000  was  and  is  the  rea- 
sonable value  thereof." 

This  Is  followed  by  an  allegation  of  non- 
payment. 
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The  answer  denied  all  the  allegations  of 
the  amended  complaint,  other  than  those 
showing  the  death  of  Mrs.  Kitchen,  the  ap- 
pointment and  qnallficatlon  of  the  defendant 
as  executor,  and  the  presentation  and  rejec- 
tion of  the  claim.  When  the  case  came  on 
for  trial,  on  objection  of  the  defendant,  the 
court  refused  to  permit  the  plaintiff  to  testi- 
fy to  any  fact  occurring  before  the  death  of 
Josephine  G.  Kitchen.  Plaintiff  thereupon 
offered  to  prove  by  competent  testimony  oth- 
er than  her  own,  under  the  second  cause  of 
action,  the  fact  of  the  rendition  of  the  serv- 
ices to  the  deceased  and  their  reasonable 
value.  Defendant  objected  upon  the  ground 
that  the  second  count  of  the  amended  com- 
plaint did  not  state  facts  Bufficient  to  consti- 
tute a  cause  of  action.  The  objection  was 
sustained,  and  the  trial  court  refused  to  per- 
mit plaintiff  to  make  any  proof  under  the 
quantum  meruit.  Not  being  able,  therefore, 
to  substantiate  her  claim,  plaintiff  submitted 
to  a  Judgment  of  nonsuit,  from  which  this 
appeal  is  taken. 

[1]  We  think  the  trial  court  was  correct 
In  refusing  to  permit  the  plaintiff  to  testify 
to  any  fact  occurring  before  the  death  of 
Josephine  G.  Kitchen.  The  parties,  or  as- 
signors of  parties,  to  an  action  or  proceed- 
ing, or  persons  in  whose  behalf  an  action  or 
proceeding  Is  prosecuted,  against  an  executor 
or  administrator  upon  a  claim,  or  a  demand 
against  the  estate  of  a  deceased  person,  can- 
not t>e  witnesses  as  to  any  matter  or  fact 
occurring  before  the  death  of  such  deceased 
person.  Code  Civ.  Proc.  {  1880,  subd.  S.  Aj)- 
pellant  seeks  to  avoid  the  effect  of  this  pro- 
vision by  restricting  its  application  to  Bn<^ 
claims  only  as  are  founded  upon  a  contract 
or  liability  which  might  have  been  enforced 
against  the  deceased  during  her  lifetime. 
She  contends  that,  where  the  action  Is  based 
upon  a  liability  which  by  Its  terms  could  not 
come  Into  existence  until  the  death  of  the 
deceased,  there  could  never  have  been  any 
claim  or  demand  during  the  Ufetlme  of  the 
deceased,  and  that  therefore  the  section 
should  not  apply  to  an  action  brought  upon 
such  claim.  It  is  essential,  however,  to  ah 
action  for  breach  of  contract  to  compensate 
one  for  services  by  making  provisions  In 
such  person's  favor  In  a  will  that  a  claim 
against  the  estate  be  presented.  No  claim 
can  exist  against  the  estate  in  such  case  ex- 
cept one  founded  upon  the  fact  that  such 
services  were  performed  and  no  provision 
made  In  the  will  for  compensation.  Morrl- 
eoa  V.  Land,  169  CaL  680,  147  Pac.  269;  Et- 
chas  V.  Orena,  127  Cal.  688,  693,  60  Pac.  46. 
The  trial  court  was  therefore  right  In  ex- 
cluding the  testimony  of  the  plaintiff  under 
the  prohibitory  section  of  the  Code.  Pear- 
son V.  Parsons,  ITS  Cal.  331,  336,  169  Pac. 
1171. 

[2]  We  think  the  trial  court  was  in  error 
in  holding  that  the  second  count  of  the  eom- 


plaint  did  not  state  a  cause  of  action.  Mor- 
rison V.  Land,  supra,  109  Cal.  684,  147  Pac 
259;  Zellner  v.  Wassman,  193  Pac.  84; 
Grant  v.  Grant,  63  Conn.  630.  29  Atl.  15,  38 
Am.  St.  Rep.  379,  384;  Estate  of  Keasler, 
87  WU.  660,  59  N.  W.  129,  41  Am.  St  Rep. 
74,  79.  As  to  the  contention  that  the  claim 
did  not  apprise  the  executor  of  the  nature 
of  the  services  rendered,  there  should  be 
considerable  liberality  In  construing  the 
pleadings  when  the  foundation  thereof  is  a 
claim  against  an  estate.  The  facts  stated 
therein  should  not  be  too  strictly  construed, 
for  such  a  claim  need  not  be  drawn  with  the 
precision  which  would  render  a  complaint 
good  against  a  special  demurrer,  and  its  suf- 
ficiency is  not  to  be  tested  by  the  rules  of 
pleading.  Doollttle  v.  McConneU,  178  Cal. 
697,  705,  174  Pac.  305;  PoUltz  v.  Wlcker- 
sham,  150  Cal.  238,  250,  88  Pac.  911. 

[3]  Notwithstanding  the  fact  that  the  trial 
court  excluded  the  evidence  offered  In  sup- 
port of  plaintiff's  second  count,  we  are  of 
the  opinion  that  Qie  ruling  was  not  prejudi- 
cial, and  that  the  Judgment  should  not  be 
reversed  for  that  cause.  It  is  an  elementary 
rule  that  no  one  can  be  held  to  pay  for  serv- 
ices unless  there  is  an  express  or  Implied 
promise  on  which  to  base  the  right  of  re- 
covery. The  claim  filed  by  plaintiff  asalnst 
the  estate  was  based  upon  an  express  con- 
tract, under  the  terms  of  whidi  plaintiff  was 
to  occupy  the  position  of  daughter  towards 
Mrs.  Kitchen,  and  she  alleged  that  she  had 
performed  the  ordinary  duties  arising  from 
such  a  relation.  The  evidence  offered  under 
the  sec(»id  count,  and  rejected  as  before 
stated,  was  to  the  effect  that  plaintiff  bad 
performed  the  ordinary  duties  of  a  daughter 
in  the  household,  and  as  to  the  reasonable 
value  of  sndi  services.  In  making  the  offer 
plaintiCT's  counsel  expressly  disavowed  the 
intention  of  proving  an  express  contract,  but 
relied  upon  an  implied  agreement  arising 
from  the  circumstances  under  which  the 
services  were  rendered.  The  offer  was  (Sb- 
Jected  to  and  the  objectlim  was  sustained. 
That  no  prejudicial  error  resulted  can  best 
be  shown  by  an  understanding  of  the  cir- 
cumstances under  which  the  offer  was  made. 
Coimsel  for  plaintiff  in  his  opening  state- 
ment to  the  Jury  said: 

"This  is  an  action  bronght  by  Miss  Ruble 
against  Mr.  Ricbardaon,  the  execntor  of  the 
last  wiU  and  testament  of  Mrs.  Josephine  G. 
Ejtchen,  to  recover  the  sum  of  $25,000,  under  a 
cause  of  action  resting  upon  the  express  con- 
tract entered  into  between  Miss  Ruble  and 
Mrs.  Kitchen  in  the  lifetime  of  the  latter, 
whereby  Mrs,  Kitchen  agreed  to  provide  for 
her  adequate  compensation  in  her  last  wfll. 

"The  late  James  B.  Kitchen  and  the  late 
Josephine  G.  Kitchen  were  husband  and  wife. 
Mr.  Kitchen  was  the  uncle  by  blood  of  Miss 
Ruble,  Mrs.  Kitchen,  of  course,  being  her  aunt 
by  marriage. 

"About  the  time  that  Miss  Ruble  reached  her 
sixteenth  year  and  while  she  was  at  Leaven- 
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worth,  Kan.,  Hr.  Kitchen,  who  then,  with  hia 
wife,  resided  In  Omaha,  Neb.,  being  childless, 
invited  Bfiaa  Ruble  to  come  and  live  with  them. 
Miss  Ruble  accepted  the  invitation,  and  on  or 
about  her  sixteenth  birthday  repaired  to  Oma- 
ha, Neb.,  and  lived  with  Mr.  ECitchen  and  hia 
wife  vntil  hia  death— I  think  in  1907.  The  evi- 
dence will  show  the  fact  waa  that  after  Mr. 
Kitchen  passed  away,  and  perhaps  within  a 
weelc  or  10  days  thereafter,  Mrs.  E3tdien  and 
Miss  Ruble  got  together  in  Mrs.  Kitchen's 
bedroom,  and  Mrs.  Kitchen  begged  her  to  re- 
main with  her  and  to  be  a  daughter  to  her,  and 
told  her  that  if  she  would  do  so  she  would  ade- 
quately provide  for  her  in  her  last  will.  Mrs. 
Kitchen  passed  away  in  August,  1918,  I  think, 
80  that  Miss  Ruble  remained  with  Mrs.  Kitch- 
en continuously  from  1907  until  Mrs.  Kitchen's 
death  in  1918,  or  about  11  years,  during  the  last 
of  which  time  Mrs.  Kitdien  was  a  confirmed 
invalid.  Mrs.  Kitchen  left  her  the  sum  of 
$2,000  and  some  small  pieces  of  Jewelry;  and 
our  claim  la  that  she  gave  her  nothing  during 
the  11  years  that  she  remained  with  her,  that 
Miss  Ruble  surrendered  her  entire  life  to  her, 
waiting  on  her  night  and  day,  was  most  like 
a  daughter,  and  that  she  performed  every  serv- 
ice of  a  greater  delicacy.  If  we  ahow  yon  all 
of  thesa  facts,  we  think  that  yon  will  agree 
that  ahe  ought  to  be  entirely  compensated." 

[4]  The  plaintiff  was  prevented  from  mak- 
ing the  case  outlined,  by  reason  of  the  ex- 
clusion of  her  own  testimony  under  the  bar 
of  the  statute,  so  that  the  situation  present- 
ed by  the  record  at  the  time  of  the  offer  to 
prove  the  value  and  rendition  of  services  by 
the  plaintiff  was  that  it  was  conceded  that 
when  a  child  of  16  plaintiff  had  entered  the 
home  of  her  uncle  and  aunt,  and  had  re- 
mained there  until  the  death  of  her  unde, 
and  thereafter  until  the  death  of  her  aunt, 
during  that  time  occupying  the  position  of 
a  daughter.  Under  these  ctrcumstauces, 
with  no  evidence  of  any  arrangement  be- 
tween the  deceased  and  the  plaintiff  for  com- 
pensation, and  no  evidence  of  an  express 
contract  of  any  kind,  plaintiff  was  compelled 
to  rely  upon  circumstances  In  support  of  her 
cause  of  action  from  which  the  law  might 
raise  an  implied  promise  to  compensate  her 
for  services  rendered.  The  evidence  offered 
by  her,  and  we  may  assume  that  it  was  in- 
tended to  present  her  case  in  the  most  fa- 
vorable light,  if  admitted,  would  not  have 
the  desired  result ;  for,  taking  it  at  Its  full 
value,  it  is  not  suflSclent  to  raise  an  infer- 
ence in  law  that  there  was  a  promise  to  pay 
for  the  services,  rendered.  She  can  recover 
for  no  other  kind  than  those  spectfled  In  her 


claim,  which  were  the  ordinary  Berrlces  of  a 
daughter  In  the  household,  and  the  rendi- 
tion of  such  services  does  not  raise  the  im- 
pllcatlim  relied  on  by  plaintiff  here.  The 
rule  In  that  regard  Is  thus  stated  In  1  Beadi 
on  Contracts,  |  653,  pp.  788,  789: 

"Ordinarily,  where  services  are  rendered  and 
voluntarily  accepted,  the  law  will  imply  a  prom- 
ise upon  the  part  of  the  recipient  to  pay  for 
them;  but  where  services  are  rendered  by 
members  of  a  family,  living  in  one  household, 
to  each  other,  or  necessaries  are  supplied  by 
one  near  relation  to  another,  the  law  will  pre- 
sume that  they  were  gratuitous  favors  merely, 
prompted  by  friendship,  kindness,  and  the  re- 
lationship between  them.  And  in  such  case, 
before  the  person  rendering  the  service  can  re- 
cover, the  express  promise  of  ,the  party  served 
most  be  shown  or  such  facts  and  circumstances 
as  will  anttforize  the  jury  to  find  that  the  serv- 
ices were  rendered  in  the  expectation  by  one 
of  receiving,  and  by  the  other  of  making  com- 
pensation therefor." 

"The  same  rule  applies  to  dilldren  by  adop- 
tion as  to  children  by  blood."  (Id.  |  666), 
and  to  orphana  received  into  the  family 
(Hogg  V.  Laater,  50  Ark.  382,  10  S.  W.  975 ; 
Fross'  Appeal,  IDS  Pa.  258).  The  decisions 
of  our  own  state  are  in  full  accord  with  this 
rule.  Murdock  v.  Murdock,  7  Cal.  511; 
Swartz  V.  Hazlett,  8  Cal.  118 ;  Moulin  t.  Col- 
nmbet,  22  Cal.  SOS;  Friermuth  v.  Friermuth, 
46  Cal.  42;  Crane  v.  Derrick,  157  Cal.  667, 
109  Pac.  31;  GJurich  v.  Fleg,  164  Cal.  429, 
129  Pac.  464,  Ann.  Cas.  1916B,  111.  See, 
also,  13  Corpus  Juris,  p.  286. 

In  the  case  at  bar  the  plaintiff  has  fore- 
closed herself  from  relying  upon  the  nature 
and  character  of  the  services  performed  by 
■way  of  evidence  on  an  implied  contract,  be- 
caxise  ahe  has  expressly  based  her  claim  up- 
on such  services  as  would  be  rendered  by  a 
daughter.  Under  these  circumstances  the 
court  or  Jury  would  not  be  warranted  in  ar- 
riving at  any  other  conclusion  than  that 
which  the  plaintiff  herself  has  arrived  at, 
namely,  that  the  services  performed  by  her 
were  those  usually  performed  by  a  daughter, 
and  from  this  logical  conclusion  it  follows 
that  there  Is  no  Implied  promise  to  pay 
therefor. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  C.  J.;  WILBUR,  J.; 
SHURTLEFr,  J. ;  LAWLOR,  J.;  SLOANEl, 
J. ;   LENNON,  J. 
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SOUTHERN  PAC.  LAND  CO.  v.  DICKER- 
SON.     (L.  A.  5769.) 

(Supreme  Court  of  California.    Feb.  7,  1922.) 

I.QaMlag  title  <S=»47(2)— Verdict  condnalva, 
when  afltlon  legal  rather  than  equitable. 
When  the  pleadings  in  a  statntory  proceed- 
inf  to  quiet  title  and  recover  poasession  of 
land,  nnder  Code  Civ.  Proc.  {  738,  raise  issues 
formerlj  cognizable  in  courts  of  law,  as  dia- 
tinguished  from  those  recognized  in  courts  of 
equity,  the  action  becomes  to  that  extent  le- 
gal, rather  than  equitable,  and  in  so  far  as 
the  action  is  legal  Uie  verdict  is  condusive  on 
the  court  and  the  parties. 

2.  Qnletlng  title  9=327— Under  allegations  of 
complaint,  action  held  to  have  charaoteristlos 
of  ejectment. 

Where  the  complaint  in  an  action  to  quiet 
title  and  recover  the  possession  of  land  al- 
leged title  in  plaintiff,  and  possession  and 
wrongful  withholding  by  defendant,  the  ac- 
tion possessed  the  essential  characteristics  of 
the  old  legal  action  of  ejectment. 

3.  QuMlag  title  <3=>37(i)— Answer  held  to 
prasent  legal  defease. 

In  an  action  to  quiet  title  and  recover  the 
possession  of  land,  an  answer  denying  plain- 
tiffs alleged  title  and  alleging  possession  by 
defendant  under  a  daim  of  right  presented  a 
legal  defense. 

4.  Quieting  title  «S947(2)— Jury  held  not  to 
act  In  advisory  oaiiaolty,  where  purely  legal 
rights  Involved. 

Where -the  complaint  in  an  action  to  quiet 
title  and  recover  possession  of  land  -alleged 
plaintiff's  title,  and  possession  and  wrongful 
withholding  by  defendant,  and  the  answer  de- 
nied plaintiff's  alleged  title,  and  alleged  pos- 
session by  defendaA  nnder  daim  of  right,  the 
Jury  did  not  partidpate  as  a  mere  advisory 
body,  but  eadi  party  was  entitled  to  a  verdict 
on  issues  of  fact  as  a  matter  of  right,  since 
the  pleadings  called  for  the  adjudication  of 
purely  legal  rights, 

9.  Trial  «=>I4I— Proper  to  grant  nonsuit  or 
verdlot,  in  absence  of  conflict. 

Where  there  is  no  conflict  in  the  evidence, 
the  question  of  plaintifTs  right  to  recover  is 
one  of  law,  to  be  passed  on  by  the  court,  and 
it  is  proper  for  the  court,  on  motion,  to  with- 
draw the  question  from  the  jury  by  granting 
a  nonsuit  or  directing  a  verdicb 

6.  Jndgmeat  «=>i99(3)— Cannot  be  rendered 
notwithstanding  venQot,  though  there  Is  no 
oonfllot  In  evidence. 
When  nn  issue  has  been  dealt  with  as  one 
of  fact,  and  submitted  to  the  jury  for  dedsion,  { 
and  a  single  general  verdict  returned,  the  only 
method  of  obviating  the  binding  effect  of  the 
verdict  is  by  a  motion  for  a  new  trial,  and, 
though  there  is  no  conflict  in  the  evidence,  the 
court  cannot  set  aside  the  verdict  and  render 
judgment  for  the  party  against  whom  the  ver- 
dict was  returned. 


7.  New  trial  «=»68— IMay  be  granted  wbea  there 
is  no  evidence  te  support  verdlot. 

Though  Code  Civ.  Proc.  f  656,  defines  a 
new  trial  as  a  re-examination  of  an  issue  of 
fact,  under  section  667,  subd.  6,  authorizing  a 
new  trial  for  insuffideney  of  the  evidence  to 
justify  the  verdict,  a  new  trial  may  be  granted, 
where  there  was  no  evidence  to  support  the 
verdict  and  no  conflict  snfBdent  to  make  an 
issue  of  fact. 

8.  Appeal  and  error  «=3ll70(l2)— Readltloa 
of  Judgment  contrary  to  verdict  not  harmless, 
though  evidence  not  in  conflict. 

Though  all  of  the  evidence  was  in  plaintiff's 
favor,  the  entry  of  a  Judgment  contrary  to  the 
verdict  for  defendant  was  a  miscarriage  of  jus- 
tice, not  rendered  harmless  by  Const  art.  6, 
{  4V^,  since  defendant  was  thereby  denied  the 
right  to  present  new  evidence  on  a  new  trial. 

In  Bank. 

Appeal  from  Superior  Court,  Imperial 
County;  Franlilln  J.  Cole,  Judge. 

Action  by  the  Southern  Pacific  Land  Com- 
pany against  W.  W.  Dtckerson.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

B.  D.  Noel,  of  El  Centre,  Peicy  B.  Lhoyd, 
of  Los  Angeles,  and  J.  S.  Larew,  of  El  Cen- 
tro,  for  appellant 

Frank  Tbunen,  of  San  Francisco,  for  re- 
spondent 

LENNON,  J.  Southern  Pacific  Land  Com- 
pany Instituted  the  presrait  action  against 
the  defendant  Dickerson  for  the  purpose  of 
quieting  title  to  and  recovering  possession 
of  certain  land  in  Imperial  county,  Cal.,  and 
for  damages  for  withholding  possession  at 
the  said  land.  Defendant's  answer  spedflcal- 
ly  denied  the  material  allegations  of  the  com- 
plaint, and,  in  addition.  Interposed  the  de- 
fense of  the  statute  of  limitations  and  title 
by  adverse  possession.  When  the  cause  came 
on  for  trial,  a  Jury  was  impaneled,  and,  after 
the  Introduction  of  evidence,  argument  of 
counsel,  and  oral  Instructions,  the  Jury  re- 
turned a  general  verdict  in  favor  of  the  de- 
fendant Diclcerson.  Immediately  upon  the 
return  of  the  verdict,  counsel  for  plainttft 
moved  orally  In  open  court  for  an  order  set- 
ting aside  the  verdict,  and  for  Judgment  for 
plaintiff  notwithstanding  the  verdict  After 
a  hearing,  the  court  granted  this  motion, 
made  its  own  findings  of  fact  and  conclusions 
of  law,  and  rendered  a  judgment  decreeing 
plaintiff  to  be  the  owner  of  the  premises, 
and  that  plaintiff  recover  possession  of  the 
same,  without  damages.  B^om  this  judg- 
ment, defendant  appeals  upon  the  sole  ground 
that  the  verdict.  In  the  absence  of  an  order 
granting  a  new  trial,  made  in  response  to 
a  motion  therefor  by  the  party  aggrieved, 
was  conclusive  upon  the  court,  and  there- 
fore that  the  court  was  without  authority 
to  grant  a  judgment  for  plaintiff. 
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[1-4]  Tbe  action  Is  a  8tatut<wy  proceeding, 
authorized  by  section  788  Jot  the  Code  of  Civ- 
il Procedure.  Whenever  the  pleadings  'In 
such  a  proceeding  raise  issues  formerly  cog- 
nizable In  courts  of  law,  as  dlstingnished 
from  those  recognized  in  courts  of  equity, 
the  actlcm  becomes,  to  that  extoat,  legal  rath- 
er than  equitable  In  nature,  and.  In  so  far 
as  the  action  Is  legal,  the  verdict  of  the  Jury 
Is  conclusive  upon  the  court  and  the  parties. 
Donahue  v.  Melster,  88  CaL  121,  127,  25  Pac. 
1096,  22  Am.  St  Bep.  283 ;  Hughes  v.  Don- 
lap,  81  Cal.  385,  27  Pac.  642.  The  complaint 
In  the  case  at  bar  alleged  estate  In  the  plain- 
tiff, possession  in  the  defendant,  and  a 
wrongful  withholding,  and  therefore,  al- 
though In  the  form  of  an  equitable  proceed- 
ing authorised  by  statute,  the  action  possess- 
ed the  essential  characteristics  of  the  old 
legal  action  of  ejectment.  Haggin  v.  Kelly, 
136  OaL  481,  69  Pac  140.  The  answer,  de- 
nying i^inturs  alleged  title  and  alleging 
possession  by  defendant  under  claim  of  right, 
presented  a  legal  defense.  Inasmuch  as  the 
pleadings  called  for  the  adjudication  of  pure- 
ly legal  rights,  the  Jury  did  not  particiiMte 
as  a  nrare  advisory  body,  bat  each  party  was 
entitled  to  a  verdict  upon  issues  of  fact  as  a 
matter  of  right.  Gillespie  v.  Goidy,  120  Cal. 
816,  62  Pac.  816;  Hagghi  v.  Kelly,  supra.  It 
has  been  held  in  this  state  that,  where  a 
party  Is  entitled  to  a  Jury  as  a  matter  of 
right,  the  court  is  without  authority  to  enter 
a  Judgment  contrary  to  the  verdict  and  that 
the  determination  of  the  Jury  is'  conclusive 
unless  set  aside'  upon  the  granting  of  a  mo- 
tion for  a  new  trial  or  unless  the  general 
verdict  Is  inconsistent  with  special  flndings 
of  fact  made  by  the  Jury.  Hontgomery  v. 
Sayre,  91  CaL  206,  27  Pac.  648;  Farrell  v. 
City  of  Ontario,  39  Cal.  Aj*.  351,  178  Pac. 
740;  Franklin  v.  S.  P.  Co.,  40  Cal.  App.  31, 
180  Pac.  76. 

[5-7]  In  the  instant  case,  however,  the 
Judgment  recites  that  the  verdict  was  vacat- 
ed "upon  the  ground  that  the  evidence  was 
condnslve  that  title  and  right  of  possession 
is,  and  at  all  times  mentioned  In  the  plead- 
ings has  been,  in  the  plaintiff,  and  that  there 
is  no  evidence  to  support  the  verdict" 
Plaintiff  therefore  raises  the  point  that, 
since  there  was  no  evidence  to  support  the 
verdict,  the  question  as  to  which  party  must 
inrevail  was  a  question  of  law  for  the  court 
to  determine,  and  not  one  of  fact  for  the 
consideration  of  the  Jnry.  The  appeal  ^ras 
taken  upon  the  Judgm^it  roll  alone,  and 
therefore  the  record  does  not  disclose  the 
evidence;  but  we  may,  for  pteaent  purposes, 
assume  that  there  was  no  substantial  con- 
flict in  the  evidence.  Where  there  Is  an  ab- 
sence of  conflict,  the  question  of  right  of 
recovery  is  one  of  law,  to  be  passed  upon 
by  the  court  only  (Herbert  v.  8.  P,  Co.,  121 
Cal.  227,  229,  63  Pac.  651),  and  in  such  a 
case  the  proper  procedure  is  for  the  court, 
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upon  motion,  to  withdraw  the  Question  from 
the  Jury  by  granting  a  nonsuit  or  directing 
a  verdict  O'Connor  v.  Mennie,  169  Cal.  217, 
146  Pac.  674;  Bstate  of  Caspar,  172  Cal.  147, 
156  Pac.  631;  Estate  of  Sharon,  178  Gal.  447, 
177  Pac.  283. 

However,  when  an  Issue  has  been  dealt 
with  as  an  issue  of  fact  and  submitted  to 
the  Jury  for  decision,  and  a  single,  general 
verdict  returned,  our  Code  of  Civil  Proce- 
dure recognizes  one  method  only  for  obviat- 
ing the  binding  effect  of  the  resulting  ver- 
dict; i.  e.,  upon  a  motion  for  a  new  trial  the 
verdict  may  be  set  aside  if,  at  the  same  time, 
a  new  trial  is  granted.  Our  statutes  provide 
no  other  means  for  the  correction  of  any  er- 
ror that  may  have  been  committed  in  sub- 
mitting an  issue  to  the  Jury.  The  argument 
that  a  new  trial  could  not  have  been  grant- 
ed, for  the  reason  that  a  new  trial  is  a  "re- 
examination of  an  issue  of  fbct"  (Code  Civ. 
Proc.  I  666),  and  there  was  no  issue  ot  fact 
in  this  case  by  reason  of  the  absence  of  con- 
Oictlng  evidence.  Is  specious.  Subdivision  6 
of  section  657  of  the  Code  of  Civil  Procedure 
authorizes  a  new  trial  upon  the  ground  of 
"insufQciency  of  the  evidence  to  Justify  the 
verdict,"  which  has  been  interpreted  as  ap- 
plying not  only  to  cases  where  the  verdict 
is  contrary  to  the  weight  of  the  evidence, 
but  where  there  is  no  evidence  to  support 
the  verdict  Estate  of  Balnbridge,  169  Cal. 
166,  170,  146  Paa  427;  Bstate  of  Caspar. 
172  CaL  147,  156  Pac.  631.  When  the  deter- 
mination of  an  Issue  has  been  intrusted  to 
a  Jury,  it  has,  for  the  purposes  of  the  trial, 
become  an  issue  of  fact,  and  if  It  is  later 
discovered  that  the  question  should  have 
been  passed  upon  by  the  court  Instead  of  the 
Jury,  the  mlstalte  can  be  rectified  only  by 
ordering  a  "re-examination"  of  what  has  pre- 
viously been  treated  as  an  issue  of  fact 

Even  under  the  English  common  law  there 
were  only  two  well-re<Sognl«ed  Instances  in 
which  the  Verdict  could  be  disregarded  and 
the  case  disposed  of  without  a  new  trial: 

"One  [motion  for  judgment  non  obstante 
veredicto]  was  where  the  defendant's  plea  coir- 
fessed  the  plaintifTs  cause  of  action  and  set  up 
matter  in  avoidance  which,  even  if  true,  was 
insufficient  in  law  to  constitute  a  bar  or  de- 
fense; and  the  other  [motion  in  arrest  of  judg- 
ment] was  where  the  plaintifiTs  pleading,  even 
if  its  allegations  were  true,  disdosed  no  right 
of  recovery."  Slocum  v.  N.  Y.  life  Ins.  Co., 
228  U.  S.  364,  384,  33  Sup.  Ct  623,  530  (67  L. 
Ed.  879,  Ann.  Cas.  1814D,  1028). 

The  present  case  falls  within  neither  class. 
In  passing,  it  may  be  stated  that  the  case  of 
Roe  V.  Standard  Furniture  Co.,  41  Wash.  546, 
83  Pac.  1109,  dted  by  plaintiff,  In  which  the 
appellate  court  of  the  state  of  Washington 
upheld  the  vaeattng  of  a  verdict  vdthout 
granting  a  new  trial,  la  not  in  point,  for  the 
reason  that  the  Code  of  the  state  ot  .Wash- 
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Ington  expressly  recognized  a  motion  for 
judgment  notwlthetandlng  tbe  verdict. 

[8]  Section  4%  ot  article  6  of  the  Consti- 
tution of  California  is  of  no  avail  to  plain- 
tiff. Assuming  all  the  evidence  to  have  been 
in  plaintiff's  favor,  nevertheless,  by  entering 
a  Judgment  contrary  to  the  verdict,  the  trial 
court  denied  to  defendant  the  right  to  pre- 
sent new  evidence  upon  a  new  trial,  a  right 
to  which  defendant  was  entitled  in  the  event 
that  the  verdict  was  vacated.  The  denial  of 
this  right  was  clearly  a  miscarriage  of  Jus- 
tice. Farrell  v.  City  of  Ontario,  3d  CaL  App. 
351,  178  Pac.  740. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  vacate  the  order  setting 
aside  the  verdict,  to  restore  and  re-enter  the 
verdict,  and  to  enter  Judgmoit  in  conformity 
with  the  verdict  as  thus  restored  and  re-en- 
tered, and  to  order  restitution  to  appellant 
of  the  real  property  involved  in  this  case. 
For  all  purposes  of  new  trial  and  appeal,  the 
verdict  so  restored  and  entered  shall  be 
deemed  to  have  been  returned  on  the  date  of 
Its  re-entry. 

We  concur:  SHAW,  C.  J.;  LAWLOK,  J.; 
WASTE,  J.:  WILBUR,  J.;  SHURTLBFF, 
J. ;    SLOANE,  J. 


BURKE  V.  WATTS.     (L.  A.  6552.) 

( Supreme  Court  of  California.    Feb.  7,  1022.) 

1.  Maliciovs  prosecution  «=964( 2)— Evidence 
held  to  support  finding  of  want  of  probable 
cause  for  prosecution  for  larceny. 

In  an  action  for  maliciously  instituting 
prosecutions  for  larceny  and  embezzlement  be- 
rausc  of  plaintllf's  removal  of  disappearing 
beds  from  an  apartment,  the  furnishings  of 
which  be  had  purchased  from  the  lessee,  evi- 
dence held  to  justify  a  jury's  finding  of  want 
of  probable .  cause  in  view  of  Penal  Code,  i 
Oil,  under  which  an  open  taking  under  a  claim 
of  title  preferred  in  good  faith  is  not  embez- 
zlement. 

2.  Larceny  ®=93  (3)— Taking  of  goods  under 
honest  claim  of  title  does  not  constitute. 

A  person  taking  goods  which  be  honestly 
thinks  are  bis  own,  under  claim  of  title,  is 
not  guilty  of  larceny. 

3.  Malleloas  prosaootlon  9=320— Knowledge 
element  of  probable  cause. 

The  owner  of  an  apartment  boase  had  no 
probable  cause  for  instituting  prosecutions  for 
larceny  and  embezzlement  against  one  purchas- 
ing a  lessee's  furnishings  because  of  his  re- 
moval of  disappearing  beds,  if  he  knew  the  pur- 
chaser was  claiming  the  beds  as  his  own. 

4.  Maliciou*  preseoution  «s>64(2)— Finding  of 
want  of  fair,  statement  to  district  attorney 
warranted. 

In  an  action  for  maliciously  instituting 
prosecutions    for    larceny    and    embezzlement. 


where  there  was  evidence  that  defendant  did 
not  inform  the  district  attorney  that  plaintiff 
was  claiming  title  ito  the  property  taken,  and 
it  was  not  shown  that  the  district  attorney 
learned  of  such  claim  from  any  other  source,  a 
finding  that  the  statement  upon  which  he 
based  his  advice  did  not  constitnte  a  full  and 
fair  redtal  of  the  facts  was  warranted. 

5.  Malicious  prosecution  9=322— Advice  of  dls> 
trlct  attorney  not  baaed  on  fair  dlsdosnrt 
no  defense. 

The  advice  of  the  district  attorney  could 
not  be  relied  upon  to  establish  probable  cause 
for  prosecutions  for  larceny  and  embeszlement, 
if  defendant's  statement  to  the  district  attor- 
ney was  not  full  and  fair,  in  that  the  distrirt 
attorney  was  not  told  that  plaintiff  was  claim- 
ing title  to  the  property  taken. 

6.  Mallclons  prosecution  9=>20— Belief  la  gain 
essential  element  of  probable  oause. 

If  defendant,  though  proceeding  on  the  dis- 
trict attorney's  advice  in  procuring  plaintiff's 
arrest  and  prosecution  for  larceny  and  embez- 
zlement, did  not  himself  believe  plaintiff  guilty 
of  an  offense,  there  was  no  probable  cause, 
though  the  district  attorney's  advice  was  based 
on  a  full  and  fair  recital  of  the  facts. 

7.  Malicious  proaeoution  e=>64(2)— Finding  ef 
malice  Justified. 

Evidence,  aside  from  any  inference  from 
want  of  probable  cause,  held  sufficient  to  war- 
rant a  finding  that  an  apartment  house  owner 
acted  maliciously  in  procuring  the  arrest  of 
one  purchasing  a  lessee's  furnishings  because 
of  his  removal  of  disappearing  beds. 

8.  Malicious  prosecution  9=>59(9)— Bills  ef 
sale  admissible  to  show  good  faith  of  acovssd. 

In  an  action  against  an  apartment  house 
owner  for  maliciously  instituting  prosecutions 
against  a  purchaser  of  a  lessee's  furnishings 
because  of  his  removal  of  disappearing  beds, 
a  bill  of  sale  from  the  lessee  and  a  bill  of , sale 
to  the  lessee  from  an  earlier  occupant,  one 
of  which  specifically  mentioned  the  beds,  were 
admissible  to  prove  plaintiffs  claim  of  title  and 
his  good  faith  in  asserting  it;  there  being  other 
evidence  of  defendant's  knowledge  of  such 
claim. 

9.  Appeal  and  error  <3=»232(2)— Objection  that 
no  foundation  laitf  for  evidenoa  eannot  be 
first  raised  on  appeal. 

Where  newspaper  articles  admitted  in  evi- 
dence were  objected  to  only  as  incompetent, 
irrelevant,  immaterial,  and  hearsay,  the  objec- 
tion that  no  proper  foundation  was  laid  could 
not  be  first  raised  on  appeal. 

10.  Malleloas  pntsecution  «=>62— Newspapar 
accounts  of  criminal  cbarges  admissible  tn 
show  damage. 

In  an  action  for  maliciously  causing  plain- 
tiffs arrest  and  prosecution  for  larceny  and 
embezzlement,  true  newspaper  accounts  of 
plaintifTs  hearings  before  justices  of  the  peace 
were  admissible  to  show  the  damages,  whether 
directly  inspired  by  defendant  or  not,  and 
though  they  did  not  show  that  the  justices  con- 
formed to  Penal  Code,  {  871,  in  dismisaiiiff  the 
actions. 
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11.  Malleloua  prMeoutloa  «»C2— Photographs 
'  taken  on  arroat  ailinlMible  on  qnestlon  of 

damages. 

Where  an  apartment  house  owner  caused 
plaintiCfs  arrest  for  reinoring  disappearing 
beds  which  he  claimed  to  have  purchased  from 
a  lessee,  and  the  beds  were  In  bis  possession 
when  arrested,  the  sheriff  was  justified,  under 
St  1917,  p.  1391,  in  taking  plaintiff's  photo- 
graph, and  such  act  was  the  lawful  and  natural 
result  of  his  arrest  and  prosecution;  and  hence 
the  photographs  were  admissible  to  show  the 
indignities  and  consequent  damages  resulting 
from  the  prosecution. 

12.  Malidons  prosecution  4=»72(2)— Instrao- 
tlon  on  probable  oaase  held  not  objectlonabio 
as  requiring  determination  of  gnllt. 

In  an  action  for  malidons  prosecation,  an 
instmction  that,  if  defendant  at  the  time  of  fil- 
ing the  charges  against  plaintiff  knew  that 
plaintiff  took  property  In  good  faith  under 
claim  of  title,  then  he  would  not  have  probable 
cause  for  prosecuting  him,  was  predieated  on 
the  information  in  defendant's  possession,  and 
did  not  cast  on  him  the  burden  of  investigating 
the  facts  and  judicially  determining  plaintiff's 
guilt  or  innocence. 

13.  Trfal  «=>296(7)— iRStrMtion  referring  to 
presumption  of  malico  and  want  of  probabia 
cause  not  misleading  In  view  of  other  instruo- 
tlons. 

In  an  action  for  malicions  prosecution,  an 
instruction  that,  if  defendant  in  good  faith  com- 
municated to  the  district  attorney  all  the  mate- 
rial facts  known  to  him  and  then  acted  upon 
his  advice,  the  "presumption"  of  malice  or 
probable  cause  was  rebutted,  held  not  mislead- 
ing or  prejudicial,  in  view  of  other  instructions 
from  which  the  jury  must  have  understood 
that  the  burden  of  proof  rested  on  plaintiff. 

In  Bank. 

Appeal  from  Superior  Court,  San  Diego 
County;  S.  M.  Marsh,  Judge. 

Action  by  Peter  Bvirke  against  W.  A. 
Watts.  From  a  judgment  for  plalntlir,  de- 
fendant appeals.    AtUrmed. 

M.  M.  Gordon,  of  San  Diego,  for  appellant 
Wright  &  McKee  and  A.  Rosenthal,  all  of 
San  Di^o,  for  respondent 

IiAWLOR,  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  In  favor  of  tbe 
plainbifF  in  an  action  for  damages  for  mali- 
cious prosecution. 

Appellant,  W.  A.  Watts,  owned  the  Virginia 
Apartments,  In  tbe  city  of  San  Diego,  which 
he  leased  to  one  Mrs.  Hannah  F.  Johnstone, 
who  on  December  28,  1917.  purchased  the 
furnishings  from  the  former  lessees  of  the 
premises,  Augusta  Svedin  and  Olnf  Svedln, 
her  husband.  On  March  14, 1919,  respondent 
Peter  Burke,  an  auctioneer,  purchased  the 
furnishings  from  Mrs.  Johnstone;  the  con- 
sideration being  certain  lands  In  Canada 
which  he  owned  and  the  sum  of  $000.  Mrs. 
Jolmstone  also  assigned  to  respondent  tbe 


lease  of  tiie  apartment  house,  wlilcli  termi- 
nated on  April  30,  1919.  Among  the  furnish- 
ings were  eight  Holmes  disappearing  beds, 
valued  at  about  $200,  which  it  appears  both 
appellant  and  respondent  claimed — appellant 
as  a  part  of  the  realty,  and  respondent  as  a 
part  of  tbe  furnishings  conveyed  to  him  by 
Mrs.  Johnstone.  On  April  27,  1919,  respond- 
ent conducted  an  auction  sale  of  tbe  furnish- 
ings on  tbe  premises  and  disposed  of  a  por- 
tion thereof.  The  part  remaining  included 
the  Holmes  disappearing  beds,  which  re- 
spondent, two  days  later,  removed  to  a  stor- 
age warehouse,  in  spite  of  appellant's  claim 
of  ownership  and  his  declaration  that  he 
would  prosecute  respondent  if  tbe  beds  were 
taken  from  the  building.  The  same  day,  up- 
on discovering  that  the  beds  had  been  re- 
moved, appellant  notllled  the  police  depart- 
ment that  respondent  had  taken  the  beds 
away,  and  on  the  morning  of  April  30,  1919, 
while  tbe  latter  was  In  the  apartment  house, 
appellant  had  him  arrested.  Appellant  then 
went  to  the  district  attorney's  otHce  and, 
after  discussing  the  matter  with  that  official, 
swore  to  a  complaint  charging  resi)ondent 
with  grand  larceny.  Respondent  was  then 
removed  to  the  county  jail,  where  his  photo- 
graph and  finger  prints  were  taken.  Later 
he  was  released  on  bail. 

On  May  7,  1919,  a  preliminary  examina- 
tion of  the  diarge  was  had  before  a  justice 
of  the  peace  and  the  action  was  dismissed. 
Following  this,  appellant  further  consulted 
with  the  district  attornejr  concerning  the 
case,  and  on  May  9,  1919,  swore  to  another 
complaint  charging  respondent  in  two  counts 
with  grand  larceny  and  felony  embezelement, 
respectively.  There  was  a  preliminary  ex- 
amination of  these  charges  before  another 
justice  of  tbe  peace,  and  that  action  was 
also  dismissed.  On  December  8,  1919,  re- 
spondent brought  this  action,  charging  ap- 
Itellant  with  malicious  prosecution.  The  case 
was  tried  by  jury,  and  at  the  conclusion  of 
the  evidence  appellant  interposed  a  motion 
for  nonsuit,  which  was  denied.  A  verdict  for 
$1,000  was  rendered  In  favor  of  respondent, 
and  judgment  was  accordingly  entered.  Ap- 
pellant interposed  a  motion  for  a  new  trial, 
which  was  denied,  and  this  appeal  was  taken. 

Appellant's  position  is  thus  stated: 

"We  contend  on  the  part  of  the  defendant 
and  appellant  that  the  verdict  In  this  case  is 
unwarranted  and  is  not  supported  by  the  evi- 
dence. 

"Fii^st.  It  was  not  shown  that  the  plaintiff 
was   arrested   without   probable   cause. 

"Second.  It  was  not  shown  that  the  defendant 
was  actuated  through  malice  in  causing  the  ar- 
rest of  the  plaintiff." 

'Appellant  In^ts: 

That  "probable  cause  is  the  existence  of  such 
facts  and  circumstances  as  would  excite  the 
belief  in  a  reasonable  mind  acting  on  the  facts 


^=3For  other  cums  see  ume  topic  and  KSY -NUMBER  In  all  Key-Numbered  DlgeBti  and  Indexes 


Digitized  by 


Google 


\>«» 


aM  FACmC  BJSPOBTESt 


fOU. 


•v^MM  ,-M£i(<*i  «•«  fsUt*  «i  tte  nine  for 
kOk.v'A  >«  *it>i  ■N>M».-uMii:°'  iJtat  "the  way  and 
■.vv^vw  ■»  «a).va  dM  pi-madS  taok  tbe  property 
.V  .■><»  jiK^ibHiia^  aa^  t&e  particular  kind  of 
,.vSNv'.>  Vt  >tv)^  !»  vvctalsly  suffiaeot  to  caase 
»  .vMxv  .t>C<^  3>ja  t»  b^«Te  that  a  crime  was 
,\'.i.  •  vc,"*  4a»i  !iat  '*tlie  nndispnted  evidence 
}><>««<i  ti>«:  t^  li^fHtdaiit  made  to  the  district 
*H<M«^  *  tii3.  fair,  and  complete  atatement  of 
»X  t>*  material  orcvmatancea  aorroTinding  the 
nanii  iiian  of  Oe  crime,  for  which  the  plaintiff 
w«s  ekaised,  •  •  •  and  after  hearing  all 
tke  f»eta  he  acain  adriaed  thia  defendant  to 
aigtt  a  aecond  complaint  for  the  arrest  of  the 


AiipeDant  also  contends  that— 

TThere  ia  no  eridence  in  the  case  that  shows 
or  tended  to  show  that  the  defendant  was  ac- 
tuated thronsh  malice  when  he  caused  the  ar- 
rest of  tbe  plaintiff." 

On  tbe  otber  hand,  respAident  argues: 

That  "one  of  the  elements  of  probable  caose 
is  that  the  person  msking  ^he  charge  has  an 
honest  belief  that  a  crime  has  been  committed 
and  that  the  person  accnsed  is  guDtj  of  snch 
orime;  the  question  of  whether  the  person  mak- 
ing the  charge,  in  tlds  case  the  defendant,  had 
snch  belief  is  one  of  fact  for  the  jnry;"  that  "^ 
the  Jury  finds  that  there  was  a  want  of  proba- 
ble canse  in  the  institution  of  the  prosecution 
of  the  plaintiff,  then  the  jnry  may  infer  malice 
from  snch  want  of  probable  canse.  Aside  from 
this  there  was  sufficient  eridence  to  sustain 
the  finding  of  the  jury  that  the  prosecution 
waa  malidous." 

It  Is  farther  contended  that  the  evidence 
was  saffldent  to  sustain  the  implied  finding 
of  the  jnry  that  the  prosecution  waa  in- 
stituted without  probable  cause. 

Tbe  law  on  the  subject  of  malldons  proee- 
cntlon  is  well  established.  In  McKenna  v, 
Helnlen,  128  OaL  97,  00  Pac.  668,  an  action 
to  recorer  for  malidons  prosecntlon,  the  court 
said: 

"It  is  well  settled  that  before  a  plaintiff  can 
recover  in  an  action  for  malicious  prosecution 
he  must  establish  concurrently  that  the  defend- 
ant proceeded  in  the  action  brought  by  him 
with  malice,  and  without  probable  canse.  The 
question  of  maUee  is  one  for  the  jnry  exdusrre- 
ly,  but  the  ceart  must  determine,  aa  matter 
of  law,  whether  the  facts  and  circumstances  as 
they  appear,  or  are  found  to  exist,  constituted 
probable  cause.  •  •  •  While  it  is  true  that 
malice  may  be  inferred  from  want  of  probable 
cause,  the  latter  can  nerer  be  implied  from 
malice." 

In  Potter  t.  Seale,  8  Cal.  217,  the  court 
defined  probable  cause  as: 

"A  suspicion  founded  upon  circumstances 
sufficiently  strong  to  warrant  a  reasonable  man 
in  the  belief  that  the  charge  is  true." 

In  Harfcrader  t.  Moore,  44  Cal.  144,  also 
an  action  for  malidons  prosecati<»i,  it  waa 
declared: 


I  "The  defense  Most  he  that  he  Ad  bdier*  and 
had  reasonable  grooiids  to  beUev*  at  the  time 
that  the  accusation  he  maoe  was  wen  foanded." 

In  Dawson  t.  Schloas.  98  CaL  194.  202,  2» 
Pac.  31,  32,  a  similar  case,  the  court,  tweak- 
ing of  the  defoise  that  defendant  leUed  on 
the  advice  of  caimsel,  said: 

"In  order  to  avail  himself  of  this  defense,  it 
devolved  upon  the  defendant  to  prove  that  be- 
fore receiving  the  advice  he  had  fairly  snd  fully 
communicated  to  his  counsel,  «r  at  least  that 
his  counsel  knew,  all  the  facts  within  defend- 
ant's knowledge  i-gmliiig  to  prove  or  to  dis- 
prove probable  cause  for  the  prosecution;  and 
alao  that  at  the  time  of  commencing  the  prose- 
cution the  defendant  believed  the  plaintiff  to 
be  guilty  aa  charged." 

In  Vann  v.  McCreary,  77  CaL  434, 19  Paa 
826,  a  verdict  for  the  plalntur  In  an  action 
for  malidons  prosecution  was  affirmed;  the 
court  saying: 

"It  is  contended  that  the  verdict  ia  not  sus- 
tained by  the  evidence,  in  this,  that  the  evidence 
shows  that  the  defendant  reKed  upon  the  advice 
of  counsel.  But  in  view  of  the  testimony,  the 
jnry  may  well  have  concluded  that  the  defend- 
ant did  not  believe  that  the  plaintiS  was  guilty 
of  the  crime  with  which  he  waa  charged." 

[1-t]  1.  First,  as  to  appellant's  dalm  that 
the  evidence  Is  Insuffident  to  Bhow  a  want 
of  probable  cause.  There  is  ample  evidence 
to  the  effect  that  respondent  claimed  to  be 
the  owner  of  the  beds  be  was  alleged  to  have 
stolen,  and  that  appellant  knew  of  this  "dalm. 
Respondent  testified  that  bef  we  he  purchased 
the  beds  he  asked  appellant  if  Mrs.  Johnstone 
was  really  tbe  owner  of  the  furnishings,  and 
that  tbe  appellant  replied: 

"She  ia  the  owner  aQ  right.  There  waa  a 
man  by  the  name  of  Alnsworth  •  •  •  paid 
$1,000  cash,  and  had  the  bill  of  sale  made  out 
in  her  name  direct,  from  a  Ura,  Sredhi  to 
Mrs.  Johnstone." 

A  copy  of  that  bin  of  sale  was  admitted 
In  evidence,  and  one  of  Its  items  was  "dght 
disappearing  wall  beds."  The  bill  of  sale 
from  Mrs.  Johnstone  to  re^xmdeiit  was  also 
admitted  in  evidence,  and  with  reference  to 
It  resitondent  testitied: 

'There  is  no  itemized  statement  as  to  the 
separate  artides  in  this  Exhibit  1;  there  ia 
no  mention  of  the  term  'disappearing  beds,' 
except  that  it  is  included  in  a  general  way 
'and  entire  furniture  and  fixtures.' " 

Respondent  further  testified: 

"On  the  Ifith  day  of  April  I  saw  and  had  a 
talk  with  Mr.  Watts  with  reference  to  the  dis- 
appearing beds.  *  *  *  He  said,  'No;'  that 
he  had  purchased  the  building  and  he  believed  . 
that  the  beds  were  a  part  of  tbe  building. 
*  *  *  I  told  him  that  Mrs.  Johnstone's  pred- 
ecessor bad  conveyed  the  beds  to  her  by  way 
of  a  bill  of  sale;  that  if  he  had  any  legitimate 
claim  to  these  beds  his  proper  course  would  be 
to  put  a  bill  of  replevin  on  the  goods  and  estab- 
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llah  hl«  title  in  «  comrt  of  lAw,  otherwise  I 
would  dispose  of  the  beds  Inoonjanctioii  with 
other  fnrnitoN.  He  aaid:  'AH  right,  I  snp- 
pose  I  will  have  to  do  that.' " 


Appelant  testified: 

"Then  he  [respondent]  "brought  op  the  qnes- 
tion   of   the   Holmes  disappea^ng   beds.     He 

said  something  that  led  me  to  believe  that  he 
was  the  owner  of  the  beds.  I  said  to  him: 
'Mr.  Barke,  I  will  not  discuss  that  matter  at 
all.'  I  said:  'I  have  told  yon  very  clearly  and 
very  frankly  that  the  beds  belonged  to  me.' " 

Appellant  admitted  having  teatifled  at  the 
first  preliminary  examination  that  respond- 
ent bad  prevlOQBly  claimed  ownenhlp  of  tbe 
beds  under  a  bill  of  sale  and  that  he  Intend- 
ed to  seU  them.    He  further  testified: 

"I  ffld  not  tell  Mr.  T7tley  [the  district  attor- 
ney] that  Mr.  Burke  ^s  claiming  this  property 
as  Us  own  nnder  a  bill  of  sale.  At  this  time 
I  knew  Mr.  Bnrke  had  been  talking  about 
claiming  the  property)  and  I  told  him  that  I 
would  not  discuss  it  as  to  the  ownership  be- 
cause the  ownership  was  with  me." 

Jn  view  of  diis  evidence  It  cannot  be  said 
that  the  Implied  finding  of  the  jury  that  tbe 
facts  and  circumstances  sarromidlng  respond- 
ent's taking  of  tbe  beds  were  not  such 
as  would  constitute  probable  cause  for  ap- 
pellant's prosecution  was  not  Justtfled.  A 
person  taking  goods  which  he  honestly  thinks 
are  bis  own,  under  a  claim  of  title,  Is  not 
guilty  of  larceny  (People  v.  Devlne,  95  CaL 
227,  30  Pac.  378)),  nor  of  embezzlement,  If  the 
property  Is  openly  and  avowedly  taken  under 
a  claim  of  title  preferred  in  good  faith.  Pen. 
Code,  {  511.  As  already  shown,  there  Is 
evidence  that  appellant  knew  respondent  was 
daiming  the  beds  as  his  own.  In  tl^  pres- 
ence of  such  knowledge  It  cannot  be  main- 
tained that  appellant,  as  a  reasonable  man. 
would  have  been  warranted  In  believing  re- 
spondent acted  criminally  In  taking  the  beds, 
and  consequently  he  would  not  have  probable 
cause  for  instituting  the  prosecution.  Hark- 
rader  v.  Moore,  supra. 

[4-8]  Touching  the  defense  that  appellant 
proceeded,  not  on  his  own  Judgment,  but  on 
the  advice  of  tbe  district  attorney,  we  have 
referred  to  the  evidence  that  appellant  did 
not  Inform  tbe  district  attorney  that  re- 
spondent was  claiming  title  to  the  beds,  and 
it  was  not  shown  that  the  district  attorney 
had  learned  of  such  claim  from  any  other 
source.  Tbe  Jury  would  therefore  be  justified 
in  finding  that  the  statement  given  to  tbe 
district  attorney,  upon  wfaicb  he  based 
his  advice  to  appellant,  in  the  first  Instance, 
did  not  constitute  a  full  and  fair  recital  of 
the  facts.  Under  such  circumstances  the 
opinion  of  the  district  attorney  could  not  be 
relied  on  to  establish  probable  cause  for  the 
prosecution.  In  addition,  as  pointed  out 
above,  tbe  Jury  may  have  concluded  that 
appellant,  even  thougb  proceeding  on  the  dis- 
trict attorney's  advice,  did  not  himself  be- 
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lleve  respondent  guilty  of  an  offense  In  rd' 
moving  the  beds.  If  this  were  so,  there 
would  have  been  a  want  of  probable  cause, 
even  though  the  advloe  of  the  district  at- 
torney were  based  on  a  full  and  fair  recital 
of  the  facts.    Dawson  v.  Schloss,  supra. 

[7]  2.  We  shall  next  consider  appellant's 
contention  that  it  was  not  shown  the  prosecu- 
tion was  malicious.  In  Bono  t.  Williams, 
16!2  Cal.  444,  450,  122  Pac  1062,  1085,  it  Is 
said: 


"The  two  essential  facts  which  must  concur 
to  support  an  action  tor  malicious  prosecution 
are  want  of  probable  cause  and  malice  and  the 
burden  of  proving  both-  is  upon  the  plaintiff. 
Malice  in  fact  is  really  the  foundation  of  the 
action  and  Is  usually  the  pivotal  point  upon 
which  the  action  turns.  It  is  always  a  fact 
directly  in  issue.  Its  existence  may  be  inferred 
by  the  jury  from  want  of  probable  cause  tor 
the  prosecution  or  from  acts  or  declarations 
of  the  defendant  expressing  or  Indicating  prej- 
udice, ill  will  or  malicious  motive  in  the  matter 
of  the  prosecution.  The  want  of  probable 
cause  does  not  raise  a  legal  presumption  of 
malice;  tbe  law  presumes  nothing  on  that 
issue  any  more  than  it  does  on  any  other  issue 
of  fact  in  a  dvil  action.  The  jury  may,  how- 
ever, if  they  find  that  there  was  no  probable 
cause  tor  the  prosecution  infer  malice  there- 
from, although  malice  is  not  a  necessary  in- 
ference to  be  deduced  therefrom."      ^  < 


It  was  hdd  in  Momeywelght  OSfv.  Mc- 
Gormlck,  109  Md.  170,  72  AU.  53T,  that— 

"The  malice  which  is  required  to  be  shown 
is  the  wrongful  motive  that  prompted  the  pros- 
ecution, and  may  be  established  by  proof  of 
any  other  motive  than  that  of  bringing  a  guilty 
party  to  justice." 

Aside  from  any  Inference  wblcb  might  be 
drawn  from  a  want  of  probable  cause,  there 
is  ample  evidence  in  the  case  at  bar  from 
which  the  jury  might  liave  concluded  appe- 
lant was  actuated  by  malice.  Respondent 
testified: 

That  the  day  before  his  arrest,  and  before  be 
had  removed  the  beds,  appellant  said  to  him, 
"I  will  fix  you;  I  fixed  you  once;  I  will  fix  you 
again  all  right;  I  win  fix  yon;"  that  at  the 
time  of  the  arrest  appellant  said  to  the  officers: 
"There  he  is;  arrest  him  and  take  him  down; 
lock  him  up;  put  him  in  jail;  he  is  a  crook; 
hold  him  there  until  I  go  down  to  the  district 
attorney  to  get  a  warrant  for  grand  larceny. 
I  am  going  to  send  him  to  the  penitentisry;  he 
is  a  crook.  Take  him  away."  And  he  turned 
to  my  face  and  said:  "I  wiU  fix  you;  I  told 
you  1  would  fix  you,  you  •  •  •  crook;  I 
will  fix  you  all  the  time." 

There  Is  other  evidence  that  before  this 
conversation  appellant  showed  anger  toward 
respondent  as  a  result  of  th^r  dealings. 
D'rom  this  testimony  and  evidence  that  ap- 
pellant knew  respondent  actually  claimed 
title  to  the  beds  the  jury  might  have  con- 
cluded that  appellant  was  prompted  by  a 
malicious  motive  in  causing  the  prosecution 
of  respondent. 
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[S]  3.  Appellant  aeslgiis  error  to  the  ad- 
mission in  evidence  over  his  objection  of  the 
bills  of  sale  of  the  furnishings  from  Mrs. 
Civedin  to  Mrs.  Johnstone  and  from  Mrs. 
Jolinstone  to  resjwndent.  The  bills  of  sale 
were  offered  to  prove  respondent's  claim  of 
title  to  the  beds,  his  good  faith  in  asserting 
such  claim,  and  also,  by  other  evidence  of 
conversations  between  appellant  and  respond- 
ent concerning  the  bills  of  sale,  to  prove  ap- 
pellant's knowledge  of  such  claim.  Proof 
of  the  existence  of  the  bills  of  sale,  one  of 
which  specifically  mentioned  the  beds,  and 
of  respondent's  knowledge  of  the  bills,  tend- 
ed to  establish  these  facts,  and  therefore  the 
bills  themselves  were  admissible. 

[9,10]  4.  Error  is  also  assigned  to  the 
admission  In  evidence  of  six  newspaper  ar- 
ticles which  gave  aeconnts  of  the  two  pre- 
liminary examinations.  Appellant  asserts 
tnere  was  no  evidence  Introduced  that  tend- 
ed to  show  that  respondent  is  the  party 
mentioned  in  the  articles.  It  appears  from 
the  record  that  at  the  trial  the  only  objec- 
tions made  to  the  admission  of  these  articles 
were  that  they  were  incompetent,  Irrelevant, 
immaterial,  and  hearsay.  It  was  not  urged 
that  no  proper  foundation  was  laid,  and  that 
objection  cannot  be  raised  for  the  first  time 
on  appeal.  French  v.  Atlas  Mill.  Co.,  17  Cal. 
App.  2m  119  Pac.  203.  The  articles  were 
admittJRfor  the  sole  purpose  of  proving  the 
damage  caused  by  the  prosecution.  In  i<11er 
v.  Smith,  96  Mich.  347,  355,  55  N.  W.  999, 
1002  (35  Am.  St.  Rep.  603),  .the  court  said: 

"The  fact  of  the  publication  in  a  newspaper 
of  the  fact  of  plaintiff's  arrest  was  set  up  in 
the  declaration;  and  as  tending  to  show  the 
publicity  given  to  that  fact,  and  consequent  in- 
jury, the  publication  should  have  been  admitted. 
It  was  a  ^lain,  unvarnished  account  Its  publi- 
cation was  privileged.  The  general  rule  of  law 
is  that  whoever  does  an  illegal  or  wrongful  act 
is  answerable  for  M  the  consequences  that  en- 
sue in  the  ordinary  and  natural  course  of 
events,  though  those  consequences  be  immedi- 
ately brought  about  by  intervening  agents,  pro- 
vided such  agents  were  set  in  motion  by  the 
primary  wrongdoer,  or  provided  those  acts 
causing  the  damage  were  the  necessary  or 
legal  and  natural  consequence  of  the  wrongful 
act.  The  publication  was  such  a  natural,  us- 
ual, and  ordinary  consequence  of  defendant's 
act  that  it  must  be  deemed  to  have  been  con- 
templated." 

The  articles  in  this  case  are  in  substance 
ordinary  reports  such  as  are  usually  made 
of  Justices'  court  proceedings,  and  no  objec- 
tion was  made  at  the  trial  that  they  were 
not  plain,  unvarnished,  privileged  reports  of 
the  proceedings  of  the  court.  We  cannot  say 
that  they  are  not  true  accounts  of  what  ac- 
tually happened  upon  the  two  hearings,  not- 
withstanding they  do  not  represent  the  Jus- 
tice of  the  peace  as  having  conformed  to  the 
language  of  section  871  of  the  Penal  Code  in 
dismissing  the  action.  The  articles  were  the 
natural  result  of  the  prosecution,  whether 


appellant  directly  inspired  them  or'  not,  and 
their  admission  in  evidence  to  show  the  dam- 
age suffered  by  respondent  was  not  errone- 
ous. 

[11]  Two  photographs  of  respondent,  tak- 
en by  the  authorities  when  he  was  removed 
to  the  county  Jail,  were  admitted  in  evidence 
over  appellant's  objection  that  they  were  in- 
competent, inadmissible,  and  irrelevant. 
They  were  introduced  as  tending  to  show  the 
humiliation  and  consequent  damage  which 
respondent  suffered.  Appellant  insists  the 
taking  of  the  photographs  was  an  independ- 
ent act  of  the  sheriff,  for  which  he  was  not 
responsible.  Respondent  contends  that  the 
sheriff  in  taking  the  photographs  acted  entire- 
ly within  his  rights  and  pursuant  to  law; 
that  the  taking  of  such  photographs  is  one 
of  the  natural  sequences  of  events  which  fol- 
low the  arrest  of  a  person  upon  a  felony 
charge ;  that  therefore  appellant  was  respon- 
sible for  the  taking  of  the  photographs, 
which  act  was  one  of  the  elements  of  dam- 
age naturally  resulting  from  his  arrest  and 
prosecution.  In  Garvey  v.  Waj'son,  42  Md. 
178,  an  action  for  malicious  prosecution,  the 
court  said: 

"The  fact  that  pursuant  to  the  regular  cus- 
tom of  the  detective  police  department,  the 
appellants  name  was  entered  upon  the  detec- 
tive police  annals  of  the  city  and  open  to  the 
inspection  and  use  of  the  police  force,  as  tend- 
ing to  show  the  publicity  of  the  charge  made 
against  him  and  the  consequent  injury  to  him, 
was  clearly  not  admissible  evidence  against  the 
appellee,  unless  there  was  some  law  requiring 
such  a  record  to  be  kept,  or  unless  the  appel- 
lant was  prepared  to  show  by  proof  that  the 
appellee  knew  that  the  name  of  the  appellant 
would  be  so  entered  as  the  consequence  of  the 
charge  of  theft  being  preferred  against  him. 
The  acts  of  the  detective  force  were  certainly 
not  admissible  for  the  purpose  of  inflaming  the 
damages  against  the  appellee  without  further 
proving  that  there  was  some  law,  of  which  the 
appellee  would  be  bound  to  take  notice,  requir- 
ing an  entry  on  their  books  of  the  name  of  any 
party  against  whom  a  criminal  charge  might 
be  preferred,  or  that  it  was  their  custom  to 
make  such  entry  and  that  the  appellee  had  a 
knowledge  of  that  fact." 

It  Is  not  necessary  for  us  to  decide  wheth- 
er. In  the  absence  of  a  statute,  the  taking  of 
such  photographs  as  those  objected  to  here  Is 
lawful,  or  whether  the  fact  that  such  photo- 
graphs would  be  taken  4nust  be  brought  to 
the  attention  of  the  party  causing  the  arrest, 
for  there  is  a  statute  In  this  state  (Stats. 
1917,  p.  1391),  of  which  appellant  had  pre- 
sumptive knowledge,  which  provides: 

"It  is  hereby  made  the  duty  of  the  sheriffs 
of  the  several  counties  of  the  state  of  Cali- 
fornia *  *  •  to  furnish  to  the  said  bureau 
[of  criminal  identification]  daily  copies  of  fin- 
Rer  prints  •  •  •  and  descriptions  of  all  snch 
perMns  arrested  who  in  the  best  judgment  of 
such  sheriffs  *  *  *  in  whose  possession  at 
the  time  of  arrest  are  found  goods  .or  property 
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reasonably   believed   by    inch   sheriffs    •    •    • 
to  have  been  stolen  by  them." .  Section  8. 

Clearly,  the  photographs  in  question  were 
taken  as  a  part  of  respondent's  description. 
Kespondent,  at  the  time  of  his  arrest,  bad  In 
his  possession  In  the  warehouse  the  eight 
beds,  and  we  cannot  say  the  sheriff  could 
not  reasonably  have  believed  them  to  have 
been  stolen  by  respondent.  The  sherifT  was 
therefore  Justified,  under  the  statute,  in  tak- 
ing respondent's  photograph,  and  such  act 
became  the  lawful  and  natural  result  of  re- 
8i>ondent'B  arrest  and  prosecution.  The  pho- 
tographs were  BufOciently  identified  by  James 
C.  Byers,  a  witness,  who  had  them  in  charge, 
and  were  properly  admitted  to  show  the  In- 
dignltiee  and  consequent  damage  suffered  by 
respondent  as  a  result  of  the  prosecution. 

[12]  6.  Appellant's  next  contention  is  that 
certain  portions  of  the  Instructions  were  er- 
roneous. The  Jury  were  instructed  that,  if 
appellant  at  the  time  of  filing  the  charges 
against  respondent  knew  that  respondent  was 
taking  the  beds  In  good  faith  under  a  claim 
of  title,  then  appellant  would  not  have  prob- 
able cause  for  prosecuting  him.  Appellant 
insists  this  Instruction  cast  upon  him  the 
burden  of  making  an  Investigation  of  the 
facts  and  of  Judicially  determining  respond- 
ent's guilt  or  innocence.  We  do  not  under- 
stand this  to  be  the  Import  of  the  instruction. 
The  instruction  has  reference  to  knowledge 
already  In  the  possession  of  appellant  at 
the  time  be  filed  the  charges,  and  It  does 
not  require  that  he  have  made  any  Investiga- 
tion to  ascertain  the  validity  of  respondent's 
claims.  As  already  pointed  out,  If  appellant 
had  such  knowledge  there  would  be  a  want 
of  probable  cause  for  the  prosecution.  The 
instruction  correctly  statea  the  law. 

[13]  The  Jury  were  further  Instructed 
that— 

"If  yoo  find  from  the  evidence  that  the  de- 
fendant. In  good  faith,  communicated  to  the 
district  attorney  of  this  county  all  the  material 
facts  known  to  him,  affecting  .the  question  of 
the  guilt  of  the  plaintiff  before  a  warrant  was 
issued,  and  then  acted  upon  the  advice  of  the 
district  attorney,  the  presumption  of  malice 
and  want  of  probable  cause  is  rebutted,  and 
this  action  against  him  for  malicious  prosecu- 
tion must  fail." 

This  Instruction  Is  objected  to  on  the 
ground  that  It  Implies  there  Is  a  presumption 
of  malice  which  appellant  must  rebut  It  is 
true  that  the  instruction,  If  considered  alone, 
by  using  the  word  "presumption,"  might  tend 
to  convey  the  Impression  that  the  burden  of 
proving  that  appellant  acted  without  malice 
and  had  probable  cause  for  prosecuting  re- 
spondent was  on  appellant.  However,  we 
do  not  think  the  use  of  the  term  could  have 
prejudiced  appellant,  for  in  preceding  in- 
structions the  Jury  was  repeatedly  informed 
that  In  ord«  to  recover  It  was  necessary 


that  respondent  establish  the  fact  that  he 
was  prosecuted  maliciously  and  without  prob- 
able cause.  The  Jury  was  further  told  what 
facts  must  be  established  by  respondent  In 
order  to  show  want  of  probable  cause.  From 
these  Instructions  it  is  clear  the  Jury  must 
have  understood  that  the  burden  of  proof 
rested  on  respondent  The  subject-matter  of 
the  Instruction  complained  of  was  In  favor 
of  appellant.  In  that  It  conveyed  the  mean- 
ing that,  If  be.  In  good  faith,  sought  tue 
advice  of  the  district  attorney,  he  had  es- 
tablished a  defense  to  respondent's  allegations 
of  malice  and  want  of  probable  cause.  We 
are  of  the  opinion  that  the  use  of  the  word 
"presumption"  did  not  detract  from  the 
soundness  of  the  charge  as  a  whole,  and  that 
it  could  not  have  misled  the  Jury. 
The  Judgment  is  affirmed. 

We  concop:    SHAW,  0,  J.;  WILBUR,  J.; 
LENNON,  J.;    SHURTLEPP,  J, 


In  re  COVER'S  ESTATE.     (L.  A.  6983.) 

(Supreme  Court  of  California.    Feb.  8,  1922.) 
Rehearing  Denied  March  9,  1922.) 

1.  Executors  and  administrators  «=»32(l)— 
Willow  could  set  up  Invalidity  of  marrlago 
settlement  in  answer  to  petition  to  revoke 
letters  on  husband's  estate. 

On  petition  by  decedent's  son  for  revoca- 
tion of  letters  of  administration  issued  to  de- 
cedent's' widow,  on  the  ground  that  by  a  mar- 
riage settlement  she  had  waived  her  marital 
rights,  she  could  defend  on  the  ground  that 
the  settlement  was  void  because  procured  by 
fraud  and  undue  influence,  and  was  not  re- 
quired to  bring  direct  proceeding  to  have  the 
settlement  set  aside,  since  her  right  to  ad- 
minister depended  on  the  right  to  succeed  to 
his  personal  estate  under  Code  Civ.  Proc.  { 
1365,  which  in  turn  depended  on  the  validity  of 
the  settlement 

2.  Executors  and  administrators  €=332(1)— 
Limitation  of  actions  is=>40 (2)— Limitations 
and  laches  Inapplicable  where  wife  sets  up 
fraud  In  marriage  settlement  as  defense  to 
petition  for  revocation  of  her  letters  of  ad- 
ministration on  husband's  estate. 

On  petition  to  revoke  letters  of  adminis- 
tration granted  surviving  wife  on  husband's  es- 
tate on  theory  that  wife  had  released  her  mar- 
ital rights  in  husband's  estate  by  marriage 
settlement,  the  wife  was  not  barred  by  limi- 
tations under  Code  Civ.  Proc.  §  338,  subd.  4, 
or  by  laches,  from  setting  up  the  invalidity  of 
the  settlement  because  of  fraud  and  undue  in- 
fluence; limitations  and  laches  being  Inapplica- 
ble, since  wife  was  merely  seeking  defensive 
relief,  in  view  of  sections  22,  23,  1063. 

8.  Limitation  of  actions  «=940(2)— Limitations 
do  not  run  against  defense  of  fraud. 
One  who  has  been  defrauded  need  not  go 
into  court  and  seek  relief,  but  may  abide  his 
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time,  and,  when  enforeament  is  sought  against 
him,  may  excuse  himself  from  performance 
by  proof  of  the  fraud;  limitations  not  running 
against  sndt  defense. 

4.  Caatraeto  ^=>&4(i)— One  in  whom  aaathar 
wnlldm  Is  In  flduclary  relatlonahip  to  such 
other;  "oonfldaatlal  relation";  "flduclary  re- 
lation." 

ConSdential  and  fiduciary  relations  are  in 
law  synonymous,  and  exist  whenever  trnst  and 
confidence  is  reposed  by  one  person  in  the  in- 
tegrity  and  fidelity  of  another,  and  the  very 
existence  of  auch  relation  precludes  the  party 
in  whom  the  trust  and  confidence  is  reposed 
from  participating  in  profit  or  adTantage  re- 
sulting from  the  dealings  of  the  parties  to  the 
reUtion,  under  Gv.  Code,  (g  2219,  2228,  2235. 
[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
fidential Relation;   Fiduciary  Relation.] 

5.  Husband  and  wife  9=936— Husband  who  ben- 
efits by  tranaaotlon  with  wife  mast  prove  the 
traneactlon  was  fair.  Just  and  fully  nnder- 
ttood  by  the  wife. 

Confidential  relations  are  presumed  to  ex- 
ist between  husband  and  wife,  and,  in  his  deal- 
ings with  his  wife,  the  husband,  if  he  obtains 
an  advantage  over  her,  must  stand  unimpeached 
of  any  abuse  of  the  confidence  presumptively 
reposed  in  him  by  the  wife  resulting  from  the 
marital  relations,  and,  failing  in  this,  he  must 
bear  the  burden  of  showing  that  the  transaction 
was  fair  and  just,  and  fully  understood  by  wife, 
under  Civ.  Code,  i  1S8. 

6.  Husband  and  wife  4=»3S— Husband  dealing 
with  wife  must  aot  In  good  faith  and  make 
full  disclosure  of  what  wife  ahould  know  to 
proteot  her  Intereeta. 

A  husband  in  dealings  with  wife  must  act 
in  good  faith,  and  to  avoid  the  presumption 
of  undue  influence  emanating  from  the  procure- 
ment of  any  advantage  over  her  must  make  a 
full  and  fair  disclosure  to  her  of  all  that  she 
should  know  for  her  benefit  and  protection 
concerning  the  nature  and  effect  of  the  trans- 
action, or  must  deal  with  her  at  arm's  length, 
aS'  he  would  with  a  stranger,  advising  her  as 
to  her  rigbta  in  the  premises. 

7.  Husband  and  wife  9=s30— Marriage  settle- 
ment agreement  held  to  have  been  prooured 
by  presumptive  undue  Influenoe. 

Marriage  settlement  agreement  whereby 
wife  released  her  expectancy  in  husband's  $200,- 
000  estate,  in  consideration  of  property  valued 
at  about  114,000,  entered  into  21  'years  after 
marriage  by  wife  in  ignorance  of  her  rights,  and 
without  independent  advice  as  to  the  effect  of 
the  contract,  and  without  disclosure  by  the 
husband  of  the  value  of  his  estate,  or  of  the 
rights  which  she  by  such  agreement  surrender- 
ed, held  to  have  been  procured  by  husband  by 
presumptive  undue  influence. 

8.  Husband  and  wife  4=>30— HusbamTs  repu- 
tation at  a  man  of  wealth  did  not  Impute 
to  wife  knowledge  of  the  value  and  char- 
acter of  hia  estate  so  as  to'  excuse  husband's 
fallnre  to  make  disolosnra  thereof  In  making 
marriage  sattlemwit  agreement. 

Where  husband's  business  was  scattered 
ever  a  wide  range  of  territory  and  consisted'  of 


the  lending  of  money  and  the  taking  and  buying 
of  notes  and  mortgages,  the  fact  that  he  had 
the  reputation  of  being  a  wealthy  man,  and  that 
wife  must  have  known  of  auch  reputation,  did 
not  impute  knowledge  to  wife  of  the  value  and 
character  of  his  estate  so  as  to  excuse  husband 
of  failure  to  make  disclosure  thereof,  in  mak- 
ing marriage  settlement  agreement  with  wife. 

9.  Husband  and  wlfa  «=>33— Wife's  aeeept- 
aaoe  of  benefits  under  marriage  aettlement 
without  knowledge  that  she  had  waived  ex- 
pectancy In  husband's  estate  did  not  estop  her 
from  denying  validity  for  undue  Influence. 

That  wife  accepted  and  retained  benefits  of 
marriage  settlement  agreement  without  knowl- 
edge that  she  had  waived  expectancy  in  hua- 
band's  estate  by  such  agreement  did  not  eatop 
her  from  denying  validity  of  the  agreement  on 
the  ground  of  undue  influence  after  diecoyery 
thereof. 

10.  Evidence  «=9265(S)-^dmltte4  fact  that 
decedent  left  estate  contixils  as  against  cvi- 
denoe. 

On  petition  to  revoke  lettera  of  administra- 
tion, admitted  fact  tliat  the  deceased  left  an 
estate  in  certain  county  controls  as  against  evi- 
dence that  deceased  died  without  leaving  such 
estate  in  support  of  finding  that  he  left  an  es- 
tate in  such  county. 

1 1.  Trial  <3=»388(4)— Admitted  fact  treated  as 
found. 

An  admitted  fact  must  be  treated  as  found. 

12.  Appeal  and  error  «s>909(4)— Order  grant- 
ing letters  of  administration  presumed  to  have 
been  made  on  a  suffloient  showing  that  de- 
ceased died  leaving  an  estate  in  the  state. 

In  proceeding  to  revoke  lettera  of  adminis- 
tration, in  which  the  petition  for  revocation 
did  not  assail  their  issuance  on  the  ground  that 
deceased  died  without  leaving  any  estate,  it 
will  be  presumed,  in  the  absence  of  the  record 
of  jurisdictional  facts  requisite  to  the  grant- 
ing in  the  first  instance  of  the  lettera  of  ad- 
ministration, that  the  order  granting  letters  of 
administration  was  made  upon  a  proper  and 
sufficient  showing  that  the -deceased  died  leav- 
ing an  estate  in  the  state. 

13.  Husband  and  wife  <8=>33— Wife  oould  at- 
tack validity  of  marriage  settlement  releas- 
ing her  expeotanoy  en  hnsband's  death  In- 
testate, though  husband's  estate  was  bis  sepa- 
rate property,  practically  all  of  which  he 
bad  conveyed  to  bla  son. 

Where  husband  died  intestate,  leaving  some 
property,  ^e  surviving  wife  could  attack,  on 
the  ground  of  undue  influence,  validity  of  mar- 
riage settlement  agreement  releasing  her  ez- 
pecta4cy  in  husband's  estate,  though  husband's 
property  at  time  of  agreement  was  his  sepa- 
rate property,  which  the  husband  could  have 
conveyed  or  willed  to  others  than  the  wife,  and 
after  execution  of  agreement  the  husband  con- 
veyed practically  all  auch  property  to  his  son. 

14.  Husband  and  wife  «=»33— On  petitloa'  to 
revoke  wife's  letters  of  administration  on 
husband's  estate^  her  answer  attacking  va- 
lidity of  marriage  settlement  held  to  tender 
what  she  received  nnder  sAtUament. 

.  On  petition  for  revocation  of  letters  of  ad- 
ministration granted  to  surviving  wife  on  boa- 
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her  lights  in  husband's  estate  by  marriage  set- 
tlement agreement,  wife's  answer  attacking 
yalidity  of  agreement  and  alleging  that  she 
"offers  to  account  to  the  legal  representatives 
of  the  estate  *  *  *  for  each  and  singular  all 
the  property  received  by  her  pursuant  to  the 
terms  of  sidd  contract  and  to  do  equity"  held 
a  sufficient  tender  of  the  property  received  by 
her  under  the  agreement. 

15.  New  trial  «=3|02(3)— Party  relying  m 
newly  diaoovered  evldenoe  mast  make  strong 
showing  of  dillgenoe. 

Ordinarily  newly  discovered  evidence  Is 
looked  on  with  disfavor  on  motion  for  new 
trial  on  ground  thereof,  and  the  party  arelying 
thereon  must  make  a  strong  showing  of  dili- 
gence on  his  part  in  preparing  for  the  trial. 

16.  New  trial  «=>I02(3)--Dralal  held  proper 
for  want  of  dlligMUW. 

In  proceeding  involving  validity  of  mar- 
riage settlement  agreement,  denial  of  motion 
for  new  trial  on  ground  of  newly  discovered 
testimony  of  witnesses  who  were  either  relat- 
ed to  or  social,  friends  of  the  wife,  and  who  had 
come  into  frequent  and  intimate  contact  with 
the  wife  prior  to  the  hearing,  held  proper  in 
view  of  movant's  failure  to  show  that  he  did 
not  know  of  the  existence  of  the  witnesses  and 
their  association  with  wife,  or  that  be  had  made 
inquiries  among  the  friends,  relatives,  and  as- 
sociates s>t  the  wife  to  ascertain  what,  if  any, 
such  persons  knew  in  relation  to  the  mat- 
ters in  issue ;  there  not  being  a  sufficient  show- 
ing of  diligence.  '    - 

In  Bank. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  Panl  J.  McCormlCk,  Judge. 

In  the  matter  of  the  estate  of  Aaron  Cover. 
Petition  by  S.  A.  Cover  for  revocation  of 
letters  of  administration  Issued  to  Mary  Ann 
Obver.  Petition  denied,  and  petitioner  ap- 
peals.   Affirmed. 

Bidcsler,  Smith  &  Parke,  of  Lob  Angeles, 
for  appellant 

Frank  G.  Tyrrell  and  Jarrott  &  Jarrott, 
all  of  Los  Angeles,  for  respondent 

LBNNON,  J.  The  deceased,  Aaron  Cover, 
died  Intestate  September  15,  1916,  at  Pasa- 
dena, Cal.,  where  he  had  resided  for  the  pe- 
riod of  15  years.  His  widow,  Mary  Ann  Cov- 
er, applied  for  letters  of  administration  up- 
on his  estate,  and  the  same  were  granted  and 
issued  to  her  on  October  8, 1919.  She  quail- 
fled  as  administratrix  on  October  14,  1919, 
and  ever  since  has  been  acting  in  that  capac- 
ity. This  appeal  is  prosecuted  from  a  judg- 
ment of  the  superior  court  of  Los  Angeles 
county,  sitting  In  probate,  entered  upon  the 
verdict  of  a  jury  denying  the  petition  filed 
November  17,  1919,  of  S.  A.  Cover,  a  son  of 
the  deceased,  praying  for  the  revocation  of 
the  letters  of  administration  previously  is- 
sued to  the  widow  of  the  deceased.  The 
petition  for  revocation  was  grounded  pri- 


of  a  marriage  settlement  agreement  altered 
into  in  writing  and  executed  December  24, 
1909,  by  and  between  the  deceased  and  his 
widow,  the  latter  ceased  to  be  an  heir  of 
the  deceased  because  by  virtue  of  the  terms 
of  the  said  marriage  settlement  agreement 
she,  "tn  consideration  of  *  *  *  and  in 
respect  of  the  wishes  of  the  said  hoBband," 
expressly  released  and  waived  "all  right  or 
claim  which  she  may  have  in  or  to  the  estate 
of  Aaron  Cover  at  his  death  by  virtue  of 
being  wife  or  widow  »  •  •  and  every 
part  and  parcel  of  the  said  estate  from  all 
of  her  marital  claims  at  his  death  •  •  • 
and  all  community  right  and  dower  right  of 
whatsoever  nature  or  kind  which  she  has 
against  the  estate.  •  •  •"  The  petition 
for  revocation  of  letters  of  administration 
alleged  that  said  deceased  left  an  estate  In 
the  county  of  Los  Angeles  consisting  of  an 
Interest  in  certain  designated  and  described 
real  property  in  said  county,  and,  afte^r  set- 
ting out  in  taiBo  verba  the  said  marriage  set- 
tlement agreonent  alleged  its  full  xierform- 
ance  by  the  deceased,  and  prayed,  therefore, 
that  said  Mary  Ann  Cover  be  removed  as 
administratrix  of  said  estate,  and  that  in 
her  place  and  stead  petitioner,  said  S.  A. 
Cover,  be  appointed  administrator  of  said 
estate.  Answering  the  petition  for  revoca- 
tion, the  widow,  In  effect  admitted  that  as 
alleged  In  said  petition,  the  deceased  died 
leaving  an  est&te  in  the  county  of  Los  An- 
geles, and  expressly  admitted  that  she  sign- 
ed the  alleged  marriage  settlement  agree- 
ment on  December  24,  1909,  and  under  and 
pursuant  to  its  terms  and  in  coni^deration 
thereof  received  from  the  deceased  property 
of  the  value  of  about  $14,000.  She  denied, 
however,  that  she  thereby  waived  or  intended 
to  waive  any  of  her  marital  rights  in  and  to 
the  estate  of  the  deceased,  or  any  of  tbe 
rights  vested  in  her  by  law,  or  that  she 
thereby  waived  or  intended  to  waive  her' 
right  to  act  as  administratrix  of  said  estate, 
and  in  this  behalf,  further  answering,  al-  - 
leged  in  substance  and  effect  throughout 
three  separatdy  stated  defenses,  an  admix- 
ture of  facts  which,  taken  In  their  entirety, 
present  the  defense  that  she  was  induced  to 
make  the  agreement  as  the  result  in  part, 
of  actual  undue  influence,  consciously  and 
designedly  exerted  upon  her  by  the  deceased, 
his  son,  IJ.  G.  Cover,  and  one  John  Stoner, 
and  proceeds  In  part  upon  the  theory  of 
presumptive  undue  Influence,  having  its  in- 
ception in  and  emanating  from  the  fldudary 
relation  of  husband  and  wife  subsisting  be- 
tween her  and  the  deceased  at  the  time  of 
the  execution  of  the  agreement  Concluding 
her  answer  to  the  petition  for  revocation, 
the  widow  of  the  deceased  expressly  offered 
"to  account  to  the  legal  r^resentatlve  of  the 
estate  of  Aaron  Cover  for  each  and  singular 
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all  the  property  received  by  her  pursuant  to 
the  terms  of  said  contract,  and  to  do  equity," 
and  then  prayed  that  the  petition  of  S.  A. 
Cover  for  revocation  of  letters  of  administra- 
tion issued  to  her  be  denied,  that  she  have 
her  costs,  "and  such  other  and  further  re- 
lief as  may  be  meet  and  agreeable  to  equity." 

[t]  Appellant  makes  the  contention  that 
the  superior  court  sitting  In  probate  was 
without  Jurisdiction  to  hear  and  determine 
the  issue  of  the  Invalidity  of  the  agreement 
in  controversy,  claiming  in  this  behalf  that 
such  Issue  was  wholly  collateral  to  the  pro- 
ceeding for  the  probate  of  the  estate  of  the 
deceased,  and  could  therefore  be  determined 
in  the  first  instance  only  by  a  direct  equi- 
table action  instituted  in  another  forum  for 
that  purpose.  There  is  no  merit  in  this  con- 
tention. Section  1366  of  the  Code  of  Civil 
Procedure,  In  operation  at  the  time  of  the 
making  of  the  said  agreement  and  at  the 
time  of  the  death  of  the  deceased,  provides 
that  a  surviving  wife  may  be  granted  let- 
ters of  administration  upcm  the  estate  of 
her  deceased  husband  only  when  she  is  "en- 
titled to  succeed  to  his  personal  estate  or 
some  portion  thereof." 

It  is  conceded,  as  Indeed  it  must  be,  that 
the  agreement  in  question,  if  valid,  operated 
to  release  and  relinquish  whatever  right  the 
widow  of  the  deceased  may  have  had,  as 
widow  and  technical  heir  of  the  deceased,  to 
succeed  to  any  portion  of  his  estate,  and 
therefore,  under  the  provislods  of  the  Code 
section  last  quoted,  deprived  her  of  the  right 
to  administer  said  estate.  Estate  of  Walker, 
169  Cal.  400,  146  Pac.  868;  Elmendorf  v. 
liockwood,  57  N.  T.  322 ;  Estate  of  Warner, 
6  CaL  App.  861,  92  Pac.  191;  Warner  v.  War- 
ner, 144  Cal.  615,  78  Pac.  24 ;  In  re  Davis,  106 
Cal.  453,  39  Pac.  756. 

It  must  be  conceded  that  U,  on  the  other 
hand,  the  agreement  was  invalid  for  fraud, 
it  was  InetTectual  for  any  purpose,  and  could 
not,  therefore,  be  interposed  as  an  estoppel 
to  the  right  of  the  widow  to  succeed  to  and 
administer  the  estate  of  her  deceased  hus- 
band. Malloney  v.  Horan,  49  N.  Y.  Ill,  10 
Am.  Rep.  335;  Estate  of  Warner,  supra. 

The  proceeding  In  the  Instant  case  was  no 
more  nor  less  than  a  contest  for  letters  of 
administration,  and  therefore  it  was  the  duty 
of  and  within  the  jurisdiction  of  the  supe- 
rior court  sitting  in  probate  to  determine 
which  of  the  two  contesting  parties  was  en- 
titled to  letters  of  administration,  and  ob- 
viously, before  such  determination  could  be 
made,  the  court  was  required  to  consider  and 
determine  the  validity  of  the  agreement 
which  purported  to  relinquish  the  right  of 
one  of  the  contesting  parties  to  administer 
the  estate. 

The  same  situation.  Involving  practically 
the  same  contention  made  here,  was  pre- 
sented in  the  Estate  of  Warner,  supra,  where 
the  respondent,  a  son  of  the  deceased,  \vat> 


petitioning  for  letters  of  administration,  and, 
at  the  same  time,  opposing  the  right  of  the 
widow  to  letters  upon  the  ground  that  by  vir- 
tue of  a  pleaded  written  agreement  she  had 
waived  and  relinquished  all  Interest  in  the 
^tate  of  the  deceased.  The  widow,  by  an- 
swer to  the  opposition,  alleged  matters  and 
things  tending  to  show  that  the  agreement 
was  entered  into  as  the  result  of  fraud,  and 
was  not  therefore  legally  binding  upon  her. 
In  that  case  the  court.  In  holding  against  the 
sufficiency  of  a  special  demurrer  to  the  an- 
swer of  the  widow,  based  in  part  upon  the 
ground  that  the  court  sitting  In  probate  conld 
not  Inquire  into  the  matter  of  fraud,  said: 

"An  inspection  of  the  written  agreement  when 
presented  showed  that  she  [the  widow]  was 
not  entitled  to  administer  on  the  estate.  She 
had  anticipated  this  by  alleging  in  an  appropri- 
ate pleading  facts  which,  if  true,  would  show 
that  the  agreement  ought  not  to  be  held  binding 
upon  her.  Before  it  could  be  determined 
whether  she  was  entitled  to  administer,  it  was 
necessary  for  the  court  to  determine  the  validi- 
ty of  the  agreement,  an  issue  as  to  its  validity 
and  binding  force  Iiaving  been  raised.  The 
matter  was  being  heard  in  the  superior  court, 
the  jurisdiction  of  which  is  fixed  by  the  Con- 
stitution and  not  by  acts  of  the  Legislature, 
and  if  the  answer  contained  allegations  of  facts 
which,  if  true,  showed  that  the  agreement  was 
procured  by  fraud  or  mistake  or  had  not  been 
executed  by  the  parties,  it  was  the  duty  of  the 
conrt,and  it  had  the  power  to  pass  upon  these 
issues.  This  view  seems  to  be  in  harmony 
with  the  law  as  stated  In  re  Burton,  93  Cal. 
463  [29  Pac.  36],  wherein  it  is  said:  'No  dis- 
tinct court  of  probate  has  been  created  or 
recognized  by  the  present  Constitution  of  this 
state.  The  Constitution  has  created  superior 
courts  and  has  given  them  original  jurisdiction 
of  the  subject-matter  of  various  .classes  of  ac- 
tions and  special  proceedings  more  or  less  dis- 
tinct from  each  other,  among  which  are  "all 
actions  at  law  which  involve  the  title  or  pos- 
session of  real  property"  and  "all  such  special 
cases  and  proceedings  as  are  not  otherwise  pro- 
vided for"  and  "all  matters  of  probate." 
*  *  *  The  superior  court,  while  sitting  in 
matters  of  probate,  is  the  same  as  it  is  while 
sitting  in  equity,  in  cases  at  law,  or  in  a  spe- 
cial proceeding;  and  when  it  has  jnrisdiction 
of  the  subject-matter  of  a  ease  falling  within 
either  of  these  classes,  it  has  power  to  hear 
and  determine,  in  the  mode  provided  by  law,  all 
questions  of  law  and  fact,  the  determination  of 
which  is  ancillary  to  a  proper  judgment  in  such 
case.  This  is  an  incidental  power  pertaining 
"to  an  courts  for  the  purpose  of  enabling  them 
to  exercise  the  jurisdiction  which  is  conferred 
upon  them." ' " 

The  statute  of  limitations  and  laches  were 
pleaded  by  demurrer  to  the  widow's  answer 
as  a  bar  to  the  defense  of  the  invalidity  of 
the  agreement  Appellant  relies  apparently, 
in  so  far  as  the  plea  of  the  statute  of  limita- 
tions is  concerned,  and  by  analogy  with 
reference  to  the  plea  of  lachee  upon  subdi- 
vision 4  of  section  338  of  the  Code  of  Civil 
I'rocedure,  which  provides  that  a  cause  o# 
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action  for  relief  on  tbe  ground  of  fraud  Is 
barred  within  tbree  years,  but  that  sndi 
cause  of  action  Is  not  .deemed  to  have  ac- 
crued until  discovery  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud. 


Pae.  440;    VUMhtmrn  ▼.  tT^am,  M  I»C  Tii'. 
Butler  v.  CSarpeuter.  1C5  Jfto.  997.  «5  g.  «". 
823;   St«te  t.  Tajnoer.  45  WaA.  34%.  296.  8«! 
Pat  32L    , 
^BespoodlDg  to  tbe   fanes   made  br   t»j« 


[2]  Apart  from  a  consideration  of  the  fact  toleadlngs,  the  txial  court  found  ■■betaotiaBy 
that  the  answer  of  the  widow  pleaded  facts  In  accord  with  tbe  aUegatUmm  at  tbe 
which.  If  true  and  necessary  to  her  defense, 
removed  that  defense  from  the  bar  of  the 
statute  and  beyond  the  bar  of  the  doctrine  of 
laches,  we  are  of  the  opinion  that  neither  the 
limitation  of  the  statute  nor  the  doctrine  of 
laches  may  be  invoked  and  applied  against 
the  widow's  right  to  defend  against  tbe  op- 
eration of  the  agreement 

The  petition  for  a  revocation  of  letters  of 
administration  previously  issued  to  the  wid- 
ow was  the  Initiatory  step  in  a  special  pro- 
ceeding as  distinguished  from  a  civil  action 
(Code  Civ.  Proc.  |§  22,  23 ;  Estate  of  Joseph, 
118  Cal.  660,  50  Pac.  768),  and  the  appellant, 
being  tbe  party  prosecuting  such  proceeding, 
was  the  plaintiff,  and  tbe  widow,  as  tbe 
adverse  party,  was  the  defendant  therein 
(Code  Civ.  Proc.  {  1063).  In  other  words,  the 
position  of  the  widow  as  a  party  to  the  pro- 
ceeding is  that  of  a  defendant  defending 
against  the  enforcement  of  an  alleged  fraud- 
ulent agreement,  and  tbe  position  of  the  ap- 
pellant is  that  of  a  party  plaintiff  seeking  af- 
firmatively to  interpose  and  enforce  that 
agreement  against  her  in  extinguishment  of  a 
right  to  administer  upon  the  estate  of  the 
deceased,  to  which,  In  the  absence  of  such 
agreement,  she  would  have  been  entitled. 
That  is  to  say,  the  widow,  by  her  answer.  Is- 
merely  seeking  defensive  relief  (Toby  v.  Ore- 
gon, etc.,  R.  K.  Co.,  98  Cal.  490,  33  Pac.  B50), 
and,  while  It  Is  the  rule  generally  that 
a  cause  of  action  grounded  in  fraud  must 
be  Instituted  within  three  years  from  the 
time  of  the  discovery  of  the  fraud,  that  rule 
does  not  apply  to  a  defense  Interposed  upon 
the  ground. of  fraud  In  a  case  where  It  Is 
aflBrmatlvely  sought  to  have  declared  valid 
and  enforceable  a  contract  claimed  to  have 
been  conceived  and  consummated  In  fraud. 
In  such  a  case  neither  the  limitation  of  the 
statute  nor  the  doctrine  of  laches  vrtll  oper- 
ate to  bar  the  defense  of  the  invalidity  of  the 
agreement  upon  the  ground  of  fraud,  for,  so 
long  as  the  plaintiff  is  permitted  to  come  In- 
to court  seeking  to  enforce  the  agreement, 
the  defendant  may  allege  and  prove  fraud 
as  a  defense. 

[3]  In  short.  It  Is  not  Incumbent  upon  one 
who  has  thus  been  defrauded  to  go  into  court 
and  ask  relief,  but  he  may  abide  bis  time, 
and  when  enforcement  is  sought  against  him 
excuse  himself  ^rom  performance  by  proof 
of  the  fraud.  Cox  v.  Schnerr,  172  Cal.  371, 
156  Pac.  BOih  Hart  v.  Church,  126  Cal.  471, 
58  Pac.  910,  59  Pac.  296,  77  Am.  St  Rep.  195; 
Kvans  v.  Duke,  140  Cal.  22,  73  Pac.  732 ; 
McColgan  v.  Muirland,  2  Cal.  App.  6,  82  Pac. 
1113;   Secret  Valley  Land  Co.  T.  Perry,  202 


to  the  petition  for  reroeatloii  and  tbe  evi- 
dence addnced  at  tbe  hearings  tbat  O^  de- 
ceased died  intestate  on  Hefitember  13.  UW<J, 
leaving  an  estate  in  Los  Angeles  coanty  con- 
sisting of  the  property  described  in  tbe  peti- 
tion for  revocation ;  that  no  application  t'lr 
letters  of  administration  was  filed  in  tbat 
court,  or  any  other  court  save  and  except  the 
petition  for  letters  by  the  widow  of  tbe  de- 
ceased and  the  application  of  8.  A.  Cover  for 
letters  contained  in  the  petition  for  revoca- 
tion ;  and  that  the  children  of  Aaron  Cover 
refrained  from  making  any  application  for 
letters  of  administration  upon  the  estate  of 
the  deceased,  for  the  purpose  of  conceal- 
ing said  estate  and  depriving  the  widow  of 
her  lawful  Interest  therein.  The  court  fur- 
ther found  that  on  December  24,  1909,  the 
date  of  the  making  and  execution  of  tbe  al- 
leged marriage  settlement  agreement  the  de- 
ceased was  jrassessed  of  property  valued  at 
$200,000,  tbe  greater  portion  of  which,  sub- 
sequent to  the  making  jf  the  marriage  set- 
tlement agreement  and  pursuant  to  a  pur- 
pose to  defraud  his  widow,  was  conveyed  by 
the  deceased  to  bis  son,  TJ.  G.  Cover,  without 
consideration;  that  the  widow  was  an  heir 
of  the  deceased,  and  as  such  was  entitled  to 
succeed  to  her  share  of  the  real  and  per- 
sonal property  of  the  deceased.  The  latter 
finding  was  apparently  predicated  upon  fur- 
ther findings  of  the  trial  court  to  the  eBTect 
that  the  widow  did  not  enter  Into  tbe  mar- 
riage settlement  agreement  in  controversy, 
and  this  finding  was,  in  turn,  rested  upon 
tbe  further  finding  that  said  agreement  was 
secured  from  her  as  the  result  of  the  undue 
influence  and  fraud  of  tbe  deceased  and  bis 
son,  U.  G.  Cover.  The  Jury,  in  response  to 
17  interrogatories  submitted  to  them,  made 
special  findings  which  were  adopted  by  the 
trial  court,  to  the  effect  that  the  marriage 
settlement  agreement  was  read  to  the  widow 
at  the  time  she  signed  It;  that  she  did  not, 
however,  understand  Its  purpose  and  effect; 
that  she  did  not  at  that  time  know  that  she 
was  to  receive  no  property  from  tbe  estate 
of  the  deceased  save  that  described  and  des- 
ignated in  the  marriage  settlement  agree- 
ment, or  that  she  was  receiving  the  same 
In  consideration  of  waiving  all  her  right  in 
the  property  and  estate  of  the  deceased ;  that 
she  did  not  sign  the  said  agreement  with  the 
understanding  that  she  was  waiving  her  right 
to  administer  the  estate  of  the  decedent; 
that  John  Stoner,  in  his  dealings  with  tbe 
widow  at  tlie  time  of  the -execution  of  said 
agreement,  was  acting  for  the  deceased,  and 
that  said   Stoner  at  that  time  falsely  and 
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fraudulently  represented  to  the  widow  that, 
if  the  deceased  died  In  his  then  Illness,  she 
would  receive  nothing  from  the  estate  of  the 
deceased  because  of  the  manner  In  which  the 
son  of  the  deceased,  U.  G.  Cover,  was  spend- 
ing the  money  of  the  deceased;  that  the 
property  which  the  widow  received  under 
said  marriage  settlement  agreement  was  not 
fair  nor  adequate  to  the  value  of  the  rights 
which  she  thereby  surrendered;  and  finally 
that  the  wldoyv  did  not  discover  imtil  some 
time  In  October,  1018,  that  fraud  and  undue 
Influence  Iiad  been  practiced  upon  her  in 
the  procurement  of  the  agreement,  and  that 
on  or  about  said  last-mentioned  date  she  dis- 
covered and  knew  for  the  first  time  that 
she. would  not  receive  any  of  the  property 
of  the  deceased  save  that  which  she  bad  al- 
reeady  received  under  the  agreement. 

It  is  contended  in  support  of  the  appeal 
that  the  findings  of  the  trial  court  and  Jury 
to  the  effect  that  the  deceased  obtained  the 
agreement  from  the  widow  by  undue  in- 
fluence, actual  or  presumptive,  are  not  sup- 
ported by  the  evidence.  We  will  not  stop  to 
consider  whether  or  not  the  evidence  adduced 
upon  the  whole  case  supiiorts  the  findings  of 
undue  influence  uix)n  the  theory  that  actual 
undue  influence,  as  distinguished  from  pre- 
sumptive undue  influence,  was  the  compel- 
ling cause  of  the  wife's  assent  and  signa- 
ture to  the  marriage  settlement  agreement, 
for.  we  are  satisfied  tliat  the  evidence  sui>- 
ports  the  finding  of  undue  Influence,  and 
therefore  supports  the  judgment  upon  the 
theory  that  the  agreement  in  question  was 
procured  from  the  wife  as  the  result  of  con- 
structive fraud,  having  its  origin  in  the  con- 
fidential and  fiduciary  relation  of  husband 
and  wife  which  admittedly  existed  between 
the  iiarties  to  the  agreement  at  the  time  of 
its  making. 

[4]  Confidential  and  fiduciary  relations 
are,  in  law,  synonymous,  and  may  be  said  to 
exist  whenever  trust  and  confldoice  is  re- 
posed by  one  person  In  the  Integrity  and 
fidelity  of  another.  The  very  existence  of 
such  a  relation  precludes  the  party  in  whom 
the  trust  and  confidence  is  reposed  from  par- 
ticipating In  profit  or  advantage  resulting 
from  the  dealings  of  the  parties  to  the  rela- 
tion. Civ.  Code,  H  2219,  2228,  2235 ;  Bacon 
V.  Soule,  19  CaL  App.  428,  126  Pac.  384; 
Boblns  T.  Hope,  57  Cal.  493. 

[I]  Confidential  relations  are  presumed  to 
exist  between  husband  and  wife^  and,  in  his 
dealings  with  his  wife,  the  husband,  if  he 
obtains  an  advantage  over  her,  must  stand 
unimpeached  of  any  abuse  of  the  confidence 
presumptively  reposed  in  him  by  the  wife 
and  resulting  from  the  marital  relation,  and, 
failing  in  this,  he  must  bear  the  burden  of 
showing  that  the  transaction  was  fair  and 
Just  and  fully  understood  by  the  party  from 
whom  the  advantage  was  obtained.  Bacon  t. 
Soule,  supra;  Smith  on  Fraud,  i  190;  Bobins 


V.  Hope,  supra ;  Brison  v.  Brlson,  75  Cal.  528, 

17  Pac.  689,  7  Am.  St  Bep.  189 ;  Jackson  v. 
Jackson,  94  Cal.  446,  29  Paa  957;  Dlmond  v. 
Sanderson,  103  CaL  97,  37  Pac.  189.  It  Is  the 
rule  in  this  state  that  transactions  between 
husband  and  wife  shall  be  subjected  to  the 
general  rule  which  controls  the  actions  of 
persMis  occupying  confidential  relations  with 
each  other,  as  provided  in  section  2S35  of  the 
Civil  Code  (Civ.  Code,  |  158),  which,  when 
applied  to  the  relation  of  husband  and  wife, 
has  l>een  interpreted  to  mean  that — 

"In  every  transaction  between  them  by  wliich 
the  superior  party  obtains  a  possible  benefit, 
equity  raises  a  presumption  against  its  vailidity 
and  casts  upon  that  party  the  burden  of  prov- 
ing affirmatively  its  compliance  with  equitable 
requisites  and  of  thereby  /overcoming  the  pre- 
sumption." Odell  v.  Moss,  130  Cal.  352,  62  Pac. 
555;  White  v.  Warren,  120  Cal.  322,  49  Pac. 
129,  52  Pac.  723;  Brison  v.  Brison,  75  CaL 
526,  17  Pac.  689,  7  Am.  St.  Bep.  189;  2  Pom- 
eroy  Bq.  Juris.  {|  956,  966,  et  aeq.;  Dimond  y. 
Sanderson.  103  Cal.  97,  37  Pac.  189. 

[6]  Of  course,  the  mere  exlstotoe  of  the 
marriage  relation  alone  will  not,  in  and  of 
itself,  suffice  to  initiate  and  support  the  pre- 
sumption of  undue  Influence  where  the  trans- 
action between  husband  and  wife  is  prima 
facie,  or,  from  all  of  the  drcnmstances  there- 
of, shown  to  be  fair  and  free  from  any  ma- 
terial advantage  to  the  husband  from  and 
over  the  wifa  But  in  those  transactions  be- 
tween husband  and  wife,  where  admittedly 
the  husband  secures  an  advantage  over  the 
wife,  the  confidential  relation  existing  be- 
tween them  may  be  Invoked  to  bring  into 
operation  the  presumption  of  the  use  and 
abuse  of  the  relation.  In  short,  a  husband, 
by  reason  of  the  marital  gelation,  is  bound 
in  his  dealings  with  his  wife  to  the  highest 
and  best  of  good  fiiith,  and  as  a  consequence 
Is  obligated  in  sudi  dealings  not  to  obtain 
and  retain  any  advantage  over  her  resulting 
from  concealment  or  adverse  pressure,  and 
he  must,  if  he  would  avoid  the  presumption 
of  undue  influence  emanating  from  the  pro- 
curement of  any  advantage  over  her,  make 
full  and  fair  disclosure  to  her  of  all  that 
she  should  know  for  her  benefit  and  protec- 
tion concerning  the  nature  and  effect  of  the 
transaction,  or  else  he  must  deal  with  her 
at  arm's  length  and  as  he  would  with  a 
stranger,  all  the  while  giving  her  the  op- 
portunity of  independent  advice  as  to  her 
rights  in  the  premises.  Tordl  v.  Tordi,  6 
Cal.  App.  20,  91  Pac.  348;   Plercy  v.  Piercy, 

18  CaL  App.  761,  124  Pac.  561;  Nobles  v. 
Button,  7  Cal.  App.  14,  93  Pac.  289;  Payne 
v.  Payne,  12  Cal.  App.  251,  107  Pac.  143; 
Boss  T.  Conway,  92  Cal.  632,  28  Pac  785; 
DoUiver  v.  DoUiver,  94  CaL  642,  30  Pat  4. 

[7]  The  evidence  bearing  upon  the  issue  of 
undue  influence  shows,  in  part,  that  at  the 
time  of  the  making  of  the  agreement  the 
deceased  and  his  wife  had  been  married  for 
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21  yean,  and  that  as  the  Issae  of  this  mar- 
riage one  Child  had  been  bom  to  them.  The 
deceased,  at  the  time  of  the  marriage,  was 
82  years  of  age,  and  the  wife  was  32  years 
of  age.  It  was  an  admitted  fact  in  tlte 
case  that  the  deceased  and  his  wife,  dnrlng 
all  of  their  married  life,  lived  In  harmony 
and  that  the  marriage  relation  was  Ideal, 
and  that  she  was  In  every  respect  a  loyal, 
dntlfnl,  and  helpfnl  wife.  We  do  not  deem 
It  eesestlal  to  a  dedslon  of  the  case  to  fur- 
ther recite  In  detail  the  evidence  hearing  up- 
on the  Issne  of  nndne  Inflnence.  Suffice  It  Is, 
we  think,  for  as  to  say  that  the  finding  that 
the  agreement  was  conceived  and  consom- 
mated  In  presumptive  undue  Influence  is  suf- 
ficiently sustained,  when  measured  by  the 
equitable  principles  which  governed  and  con- 
trolled tbe  dealings  of  the  parties  and  by  a 
consideration  of  the  evidence— standing  In 
the  record  practically  uncontradicted — of  the 
dronmstanoes  preceding  and  Immediately  at- 
tending the  execution  oit  One  agreement, 
showing  In  substance,  as  It  dons,  that  the  wid- 
ow ezecated  the  same  In  Ignorance  of  her 
rights  and  without  Independent  advice  as  to 
Its  meaning  and  effect ;  that  she  thereby  re- 
leased her  expectancy  to*  a  substantial  por- 
tion of  a  $200,000  estate  In  return  for  a  con- 
sidemtlon  obviously  Inadequate;  and  that 
the  agreonent  was  drafted  at  the  direction 
Of  the  deceased  and  executed  by  the  wMow 
at  bis  Instigation  "In  respect  fur  the  wishes" 
of  the  deceased,  without  any  disclosure  by 
him  to  her  of  the  then  value  and  character 
of  his  estate  or  of  the  rights  which  she  was 
called  apon  to  surrender  by  the  agreement 
HessiiA  V.  Hesslck,  1^  BL  486,  48  N.  B. 
T14;  Graham  v.  Graham,  148  N.  Y.  673,  38  N. 
B.  722;  In  re  Haberman's  Estate,  239  Pa.  10, 
86  AtL  641;  Egger  v.  Bgger,  226  Ma  U6, 
128  S.  W.  928,  136  Am.  St  Bep.  666 ;  Simp- 
Bcm  V.  Simpson's  ISx'n,  94  Ky.  686,  23  S.  W. 
861,  16  Ky.  Law  Bep.  863. 

[I]  The  fact  that  the  widow  may  have 
known  at  the  time  of  the  execution  of  the 
agreement  that  the  deceased  had  the  reputa- 
tion of  being  a  very  wealthy  man  did  not.  In 
and  of  Itself,  suffice,  as  appellant  contends, 
to  Impute  knowledge  to  her  of  the  value  and 
character  of  his  estate  at  that  time.  The 
business  of  the  deceased,  scattered  as  it  was 
over  fwlde  range  of  territory  and  consist- 
ing as  It  did  of  money  lending  and  the  taking 
and  buying  of  notes  and  mortgages,  was 
largely  invisible.  Under  sodi  circumstances, 
the  mere  reputation  of  his  wealth  was  a 
tbiag  too  Indefinite  and  Intangible  to  be  made 
(be  basis  of  knowledge  or  the  means  of  knowl- 
edge on  the  part  of  the  widow  as  to  the 
character  and  value  of  the  property  of  the 
deceased  (He^slck  v.  Hesslck,  168  lU.  486, 
48  N.  B.  712),  and  therefore,  "when  dealing 
with  his  Inexperienced  and  confiding  wife. 
It  was  his  duty  not  only  to  have  explained 
to  her  what  rights  (die  was  surrendering, 


but  to  develop  to  her  approximately,  at  least, 
the  value  of  his  estate."  Simpson  v.  Simp- 
son's Eix'rs,  supra. 

[(]  It  is  argued  on  behalf  of  the  appellant, 
in  effect  that  even  though  the  dootrlne  of 
laches  may  not  be  formally  pleaded  In  avoid- 
ance of  the  defense  of  ^ud,  nevertheless 
the  widow,  having  accepted  and  retained, 
without  protest  or  repudiation,  the  benefits 
of  the  agreement  during  a  period  of  several 
years  after  Its  making,  is  estopped  from  de- 
fending against  its  operation.  There  might 
perhaps  be  much  force  in  this  contention  if 
It  had  been  shown  in  evidence  that  the  wid- 
ow bad  discovered,  at  any  time  subsequent 
to  the  making  of  the  agreement  and  prior  to 
the  death  of  the  deceased,  the  fraud  alleged 
to  have  been  practiced  upon  her  by  the  de- 
ceased. But  the  ideadlngs,  the  evidence  and 
the  Bupiwrted  findings  show,  in  substance^ 
that  the  widow  was  ignorant  of  the  scope 
and  effect  of  the  agreement  not  only  at  the 
time  of  its  making,  but  at  all  times  there- 
after until  shortly  before  she  petitioned  for 
letters  of  administration,  and  that  not  until 
then  did  she  have  occasion  to  doubt  the  bpna 
fides  of  the  deceased.  Accepting  the  agree-^ 
ment  in  the  belief  that  the  deceased  was  deal- 
ing honestly  with  her,  she  was  Justified  in 
resting  In  that  belief,  and  was  not  called 
upon  then  or  thereafter  to  make  independent, 
inquiry  as  to  hla  good  faith.  Shlels  v.  Na- 
than, 12  Cal.  Ak>.  604,  108  Pac.  84.  Accepting 
and  retaining  the  benefit  of  the  ngreement, 
as  the  evidence  shows  she  did,  in  cmttlnutng 
ignorance  of  the  effect  thereof  up<Jn  her  right 
to  suooeed  to  a  portion  of  the  estate  of  the 
deceased  In  the  event  of  his  dying  intestate, 
did  not  operate  as  an  estc^pel,  for  to  con- 
stitute an  estoppel  It  must  be  made  to  ap- 
pear that  she  acted  with  full  knowledge  of 
all  the  material  facts  and  circumstances  and 
with  full  knowledge  of  her  rights  in  the 
premises.  Burke  v.  Adams,  80  Mo.  606,  614, 
60  Am.  Bep.  610;  Garesche  v.  Levering  Inv, 
Co.,  146  Mo.  436,  461  ;i  £gger  v.  Egger,  225 
Ma  116, 123  B.  W.  928, 135  Am.  St  Bep.  666; 
Wlieaton  v.  Ins.  Co.,  76  Cal.  416,  18  Fac.  768, 
9  Am.  St  Bep.  216 ;  Ftiterbangh  v.  Wadham, 
162  Cal.  611,  123  Pac.  804. 

[la.ll]  The  point  is  made  that  the  evi- 
dence adduced  upon  tbe  hearing  of  the  con- 
test shows  that  the  deceased  died  without 
leaving  any  estate  in  California  or  elsewhere, 
and  that  as  a  consequence,  the  widow  was 
not  entitled  to  letters  of  administration  in 
the  first  instance.  This  point  is  made  and 
based 'UiK>n  the  fact  that  there  is  some  evi- 
dence in  the  record,  which  came  in  inciden- 
tally, tending  to  show  that  the  only  piece  of 
proi)erty  standing  of  record  in  Los  Angeles 
county  in  the  name  of  tbe  deceased  was  that 
covered  by  a  sheriff's  deed  to  the  deceased 
following  a  mortgage  foreclosure  sale,  which 
deed  was  recorded  after  the  death  of  the 
deceased,  and  from  this  it  Is  argued,  as  we 
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understand  tbe  contention  of  appellant,  that, 
InasRiuoli  as  tbe  uncontradicted  evidence 
sbows  elsewhere  that  the  deceased  had  pre- 
viously conveyed  by  grant,  bargain,  and  sale 
deed  all  of  tbe  property  which  be  possessed 
In  California  and  elsewhere,  the  after-ac- 
quired title,  if  any,  to  the  property  described 
in  the  sheriffs  deed  vested  In  the  grantee  of 
the  deceased  named  in  the  prior  deed.  Grant- 
ing the  latter  proposition  to  be  correct,  still 
we  are  confronted  with  the  fact  that  by  the 
pleadings  of  the  parties  It  was  an  admitted 
fact  in  the  case  that  the  deceased  died  leav- 
ing in  California  an  estate  consisting  of  the 
real  property  described  in  the  petition  for 
revocation.  This  being  so,  the  admitted  fact 
must  control  as  against  the  evidence  referred 
to, '  In  support  of  the  finding  that  tbe  de- 
ceased left  an  estate  in  Los  Angeles  county, 
for  it  is  the  rule  that  an  admitted  fact  must 
be  treated  as  "found,"  and  if  the  court  in 
this  case  had  found  adversdy  to  the  admit- 
ted fact  that  the  deceased  left  estate  in  Los 
Angeles  county  we  would  be  compelled  to 
ignore  such  finding  on  this  appeal.  In  re 
Doyle,  73  Cal.  664,  15  Pac.  125;  Ortega,  v, 
Coirdero,  88  Cal.  221,  26  Pac.  80;  Nuttall  v. 
*LoveJoy,  90  Cal.  163,  27  Pac.  69. 

[12]  Moreover,  we  have  not  before  us  the 
record  of  the  Jurisdictional  facts  requisite 
,to  the  granting  In  the  first  Instance  of  the 
letters  of  administration  to  the  widow,  and 
the  absence  of  such  a  record,  coupled  with 
the  fact  that  the  issuance  of  such  letters  is 
not  assailed  by  the  petition  for  revocation  up- 
on the  ground  that  tbe  deceased  died  without 
leaving  any  estate,  warrants  the  presump- 
tion, which  must  stand  in  tbe  absence  of 
proof  responding  to  a  pleading  to  the  c<mi- 
trary,  that  the  order  granting  letters  of  ad- 
ministration was  made  upon  a  proper  and 
sufficient  showing  that  the  deceased  died 
leaving  an  estate  in  California. 

[13]  The  court  below  found  that  all  of  .the 
property  ijossessed  by  the  deceased,  at  the 
time  of  the  making  of  the  agre^nent  and 
at  the  time  of  his  death,  was  separate  prop- 
erty. This  finding  is  supported  by  the  evi- 
dence. Ills  estate  being  separate  property, 
the  widow  would  have  been  entitled  to  suc- 
oeed  to  a  portion  thereof  only  in  the  event 
of  the  deceased  dying  Intestate.  Therefore 
it  may  be  conceded  that  the  deceased,  with- 
out regard  to  the  marriage  settlement  agree- 
ment, might  have  conveyed  or  willed  away 
his  entire  estate  had  he  been  so  disposed,  to 
the  entire  exclusion  of  tbe  widow,  without 
legal  let  or  hindrance  from  her.  From  this 
it  is  argued,  as  we  understand  the  conten- 
tion of  appellant,  that,  having  deeded  prac- 
tically his  entire  estate  to  his  son  imme- 
diately following  the  making  of  tbe  agree- 
ment in  controversy,  the  situation  at  the 
time  of  tbe  death  of  the  deceased  was,  in 
efTect,  tbe  same  as  if  be  had  willed  bis  es- 
tate to  others  than  tbe  widow,  and,  not  being 


entitled  in  either  ev«it  to  any  portion  of  the 
estate  of  the  deceased,  the  widow  has  no 
just  ground  for  complaint  agsinst  the  making 
of  the  agreement  The  answer  to  this  con- 
tention is  to  be  found  in  the  fact  that  tbe 
deceased  died  leaving  an  estate  undisposed  of 
by  will,  and  thus,  but  for  the  interposition 
of  the  agreement  in  controversy,  the  widow 
would  be  entitled  to  succeed  to  a  portion 
thereof  coupled  with  the  concurrent  prefer- 
ential right  to  administer  his  estate.  . 

[14]  Conceding,  as  is  contended,  that  the 
offer  by  the  widow  to  restore  to  the  estate 
of  the  deceased  the  prc^erty  which  she  re- 
ceived in  consideration  of  making  the  agree- 
ment was  Indispensable  to  her  right  to  de- 
fend against  the  obligation  of  the  agreement, 
still,  as  we  read  and  understand  her  answer, 
tliat  Is  Just  what  she  offered  to  do.  Her 
answer  alleges  that  she  "offers  to  account  to 
the  legal  r^resentatlves  of  the  estate 
*  *  *  for  each  and  singular  all  the  prop- 
erty received  by  her  pursuant  to  the  terms 
of  said  contract,  and  to  do  equity."  This 
offer  could  be  made  to  no  one  else  but  the 
representative  of  the  estate,  and  the  fact 
that  tbe  widow  herself  happened  to  be  sudi 
representative  did 'not  militate  against  its 
efilcacy.  The  offer  in  its  entirety  and  in  tbe 
particular  to  do  equity  was,  in  effect,  an  of- 
fer to  credit  the  estate  with  the  property  re- 
ceived under  the  agreement  and  subject  it 
to  administration,  and,  so  construed,  was  a 
sufficient  offer  to  restore.  Tbe  allegation  in 
the  defendant's  answer  in  this  behalf.  In 
conjunction  with  the  evidence  adduced  upon 
the  hearing  of  this  phase  of  tbe  case,  was 
sufficient  to  support  Uie  finding  that  the  wid- 
ow did  "tender  back  the  consideration  which 
she  received  under  the  property  settlement 
agreement"  Wilks  v.  Wilks,  176  Ala.  161, 
57  South.  776;  Gldney  v.  Chappell,  26  Okl. 
737,  110  Pac.  1099;  Hurst  v.  Knight  (Tex. 
Civ.  App.)  164  S.  W.  1072;  Cecil  v.  Henry, 
(Tex.  Civ.  App.)  93  S.  W.  216;  Plnkston  v. 
Boykin,  130  Ala.  483,  30  Sonth.  308. 

Complaint  is  made  of  certain  Instructions 
given  in  the  charge  of  the  court  to  the  Jury, 
and  also  of  the  refusal  to  give  certain  in- 
structions requested  by  tbe  appellant  In 
view  of  what  we  have  previously  said  with 
reference  to  the  law  and  the  facts  of  the 
case,  we  are  satisfied  that  the  chargovf  the 
court  as  a  whole  was  correct,  and  that  the 
instructions  requested  by  appellant  were  in 
each  Instance  properly  refused  and  modified 
by  the  court 

[1 S,  1 6]  Finally,  it  is  contended  that  appel- 
lant's motion  for  a  new  trial  should  have 
been  granted  Upon  the  showing  of  newly  dis- 
covered evidence  made  in  support  of  the 
motion.  Ordinarily  newly  discovered  evi- 
dence is  looked  upon  with  disfavor,  and  a 
party  relying  thereon  must  make  a  strong 
showing  of  diligence  on  his  part  in  preparing 
for  trial.    Harralson  ▼.  Barrett  99  CaL  Wl, 
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34  Pac.  842;  Tlbbet  v.  Sne,  126  Cal.  1544,  58 
Pac.  160;  Arnold  t.  Skaggs,  35  Cal.  684. 
And,  granting  the  importance  of  the  alleged 
newly  discovered  evidence,  the  motion,  upon , 
tlie  ground  stated,  was  properly  denied,  be- 
cause a  sufficient  showing  was  not  made  in 
the  affidavits  offered  and  received  in  sup- 
port of  the  motion  that  reasonable  diligence 
was  exercised,  prior  to  the  hearing  of  the 
petition,  for  the  procurement  of  the  alleged 
newly  discovered  evidence.  It  was  the  duty 
of  appellant  and  his  counsel,  in  the  prepara- 
tion of  the  case,  to  make  every  reasonable 
search  for  and  Inquiry  of  witnesses  who 
might  be  reasonably  expected  to  give  testi- 
mony concerning  the  facts  in  issue.  Butler 
V.  Estrelle,  etc.,  Co.,  124  Cal.  239,  66  Pa& 
1040;  Koskela  v.  Albion  Lbr.  Co.,  25  Cal. 
App.  12, 142  Pac.  851 ;  20  Standard  Bncy.  of 
Proc.  p.  570.  It  appears  from  the  affidavits 
of  the  witnesses  who  were  alleged  to  have 
been  newly  discovered  that  they  were  known 
to  be  either  related  to  or  social  friends  of 
the  widow,  with  whom  they  came  In  frequent 
and  Intimate  contact  prior  to  the  hearing; 
and,  while  it  Is  alleged  generally  in  the  af-. 
fldavits  that  these  witnesses  could  not  have 
been  discovered  by  reasonable  diligence  prior 
to  the  bearing,  nevertheless  it  was  not  made 
to  appear  in  the  affidavit  of  appellant  that 
he  did  not  know  of  the  existence  of  the 
witnesses  and  their  association  with  the  wid- 
ow, or  that  he  or  any  one  in  his  behalf  made 
any  inquiry  at  all  among  the  friends,  rela- 
tives, and  associates  of  the  widow  to  ascer- 
toin  what,  if  anythhig,  such  persons  knew 
In  relation  to  the  matters  in  issue.  This 
being  so,  it  cannot  be  said  that  the  affidavits 
make  a  showing  of  sufficient  diligence  in  the 
preparation  of  the  case,  and  therefore  do  not 
make  a  sufficient  showing  of  the  requisite 
diligence  to  warrant  a  granting  of  the  mo- 
tion for  a  new  trial  upon  the  ground  of  new- 
ly discovered  evidence.  Du  Souchet  v. 
Dutcher,  113  Ind.  249.  15  N.  E.  459. 
The  judgment  is  affirmed. 

We  concur:  SHAW,  C^  J. ;  WILBTJK,  J. ; 
LAWLOR.  J.;  WASTE,  J.;  SUUETLEFF, 
J.;   SLOANS,  J. 


LUCKENBACH  v.  LAER  et  al. 
(L.  A.  7047,  7048.) 

(Supreme  Court  of  California.    Feb.  15, 1922.) 

1.  AppMl  and  error  «=»II3(I)— Judoment  <g= 

349  — Motions  <8i=»59(2)  —  Vol*  Judgment  or 

order  may  be  set  aside  at  any  time  by  court 

making  It. 

An  order  or  judgment  which  was  void  for 

want  of  jurisdiction  of  the  court  to  make  it 

can  be  set  aside  at  any  time  by  the  court  that 

made  it,  and,  if  the  court  refuses  to  vacate  on 


motion  Bucli  an  order  made  after  Judgment,  the 
party  ai;grieved  may  appeal  under  Code  Civ, 
Proc  I  963,  subd.  2. 

2.  Appeal  and  error  ^=477,  479(2)— Super- 
sedeas  Issued  under  inherent  power  of  court. 

The  writ  of  supersedeaa  may  be  issued  by 
an  appellate  court  in  virtue  of  its  inherent 
power  to  secure  to  the  appellant  the  fruits  of 
a  successful  appeal,  if  it  can  be  done  without 
depriving  respondent  of  a  substantial  right, 
and  api^ication  for  such  writ  is  addressed  to 
the  discretion  of  the  court. 

3.  Appeal  and  error  <s=3480— Appelhints  hMd 
entitled  to  supersedeas  to  stay  prosscutloa 
of  suit  by  reoelver  pending  appeal  from  re- 
fusal to  vacBte  receivervhlp. 

Where  defendants  had  -appealed  from  an 
order  appointing  a  receiver,  and  from  another 
order  authorizing  the '  receiver  to  bring  suit 
against  the  defendants  on  behalf  of  the  corpo- 
ration to  enable  it  to  satisfy  plaintilFB  judg- 
ment against  the  corporation,  on  the  ground 
that  the  appointment  of  the  receiver  was  void 
for  want  of  jurisdiction,  a  writ'  of  supersedeas 
will  be  granted  to  appellants  to  stay  the  pros- 
ecution of  the  action  by  the  receiver  pending 
the  appeal  on  their  giving  a  bond  sufficient  to 
secure  the  payment  of  plaintilrB  judgment. 

In  Bank. 

Action  bp  John  liuckenbach  against  John 
B.  Laer  and  others.  From  an  order  denying, 
a  motion  to  vacate  a  previous  order  appoint- 
ing a  receiver,  and  authorizing  him  to  bring 
suit  against  certain  individual  defendants, 
defendant  William  H.  F.  Preston  and  defend- 
ants Chris  Krempel  and  others  separately  ap- 
peal. On  application  by  appellants  for  a 
writ  of  supersedeas  to  prevent  the  trial  of 
an  action  instituted  by  the  receiver.  Writ 
granted. 

John  T.  Jones,  Stevens,  Mumper  &  Fin- 
ne.v,  Norman  A.  Bailie,  and  Henry  J.  Stevens, 
all  of  Los  Angeles,  for  appellants. 

Alfred  McAdoo,  of  Iios  Angeles,  for  re- 
spondent 

SHAW,  0.  J.  The  appellants  ask  for  a 
writ  of  supersedeas.  The  writ  is  asked  ta 
stay  proceedings  for  the  collection  of  a  judg- 
ment for  $5,955.40  recovered  by  Luckenbach 
against  Krempel-Preston  Company  in  the 
superior  court  of  Los  Angeles  county  on 
January  6, 1919.  Tiiere  are  separate  appeals, 
one  by  the  defendant  Preston  and  the  otber 
by  the  three  d«(endant8,  Chris  Krempel,  An- 
na Krempel,  and  Lucy  Hauerwaas.  As  they 
both  involve  the  same  question  they  will  be 
considered  together. 

On  April  15,  1919,  on  application  of  the 
plaintiff  the  court  appointed  WiUard  I*  Good- 
win receiver  of  the  property  of  said  company. 
On  May  3,  1919,  the  court  made  an  ex  parte 
order,  purporting  to  authorize  said  receiver 
to  arte  the  above-named  appellants  or  either 
of  them  for  any  amounts  due  from  them  or 
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'  t';  riw  aiotioas  to  set  aside  the  order  ap- 
-.uiuiiiHC  ^^  receiver  were  each  made  on 
ii..raer«»  appearing  on  the  face  of  the  record, 
Hjid  oa  the  ground  that  the  court  had  no 
iuri^Icti'*''  ^*>  appoint  tlie  recover,  in  other 
words,  that  the  order  was  void  becanse  of 
'a  ladt  of  jurisdiction  in  the  court  to  make 
It.  If  that  order  was  void,  the  orders  pur- 
porting to  authorize  the  receiver  to  sue  would 
alsd  be  void.  A  Judgment  or  order  which  is 
void  on  the  face  ct  the-  record  thereof  may 
be  set  aside  at  any  time  by  the  conrt  that 
made  it,  on  the  ground  that  it  Is  void.  Peo- 
ple V.  Davis,  143  Cal.  675,  77  Pac.  651 ;  Whar- 
ton V.  Harlan,  68  CaL  422,  9  Pac.  727;  Peo- 
ple V.  Greene,  74  Cal.  400-405,  16  Pac  197, 
5  Am.  St.  Rep.  448.  If  the  court  refuses  to 
vacate  «nch  an  order  on  motion,  it  being  an 
order  made  after  Judgment,  the  party  ag- 
grieved  may  appeal  and  have  the  order  re- 
viewed and  reversed.  Code  Civ.  Proc.  {  963, 
subd.  2.  The  appeals  herein  present  Just 
such  a  question  and  if  the  appellants  are 
anccessful  the  order  appointing  a  receiver 
will  be  vacated  and  all  proceedings  thereun- 
der will  be  rendered  null  and  void,  including 
the  order  authorizing  Oie  receiver  to  sue  on 
behalf  of  the  corporation  defendant. 

[2]  l%e  writ  of  supersedeas  may  be  Issned 
by  an  appellate  court  in  virtue  of  its  "in- 
herent power  to  secure  to  the  appellant  the 
tmits  of  a  successftil  appeal,  if  it  can  be  done 
without  depriving  the  respondent  of  a  sub- 
stantial right"  UlU  V.  Flnnigan,  54  Cal.  496; 
Dulin  V.  Faclflc,  etc.,  Co.,  98  Cul.  306,  33  Pac. 
123;  WiUiams  v.  BMkwardt,  115  Cal.  617, 
47  Pac.  594;  Brown  v.  Rouse,  115  CaL  620, 
47  Pac.  601;  Nonpareil  Mfg.  Co.  v.  McCart- 
ney, 143  Cal.  3,  76  Pac.  653;  McAneny  v. 
Superior  Court,  150  Cal.  9,  87  Pac.  1020; 
Southern  P.  Co.  v.  Superior  Court,  167  Cal. 
2S2, 139  Pac.  69;  Halsted  v.  llrst  Sav.  Bank, 


.s  .'ai.  «»>,  160  Pac.  1075.  Tbeae  cases  also 
-j»M'  chat  an  application  for  such  a  writ  is 
iitdreesed  to  the  discretion  of  the  court.  See, 
.iiso,  3  Cor.  Jnr.  1290. 

[3]  We  think  this  is  a  case  In  which  the 
writ  may  weU  be  Issued.  In  the  court  be- 
low the  receiver  la  prosecuting  an  action 
against  the  appellants  herein  to  recover  of 
them  a  large  sum  of  money,  greatly  in  ex- 
cess of  the  amount  of  the  Judgment  against 
the  Krempel-Preston  Company.  That  action 
is  being  prosecuted  for  the  benefit  of  the 
plaintifC  herein  solely  for  the  purpose  of  col- 
lecting his  said  Judgment  The  defendants 
in  said  actlcA  have  set  up  the  invalidity  of 
the  order  appointing  the  receiver  in  tb^ 
defoise  thereto.  If  that  defense  la  success- 
ful, the  action  will  fail  because  of  the  want 
of  authority  in  the  receiver  to  maintain  the 
same.  Prestcm  v.  Superior  Court,  195  Pac. 
016.  That  question  may  not  be  finally  decid- 
ed in  that  action  until  long  after  the  defend- 
ants have  be&x  compelled  to  expend  large 
stuns  of  money  for  conducting  the  trial  and 
maintaining  such  defense  as  they  may  have 
oa  the  merits  of  the  action.  The  pres«it  ap- 
peals directly  Involve  the  question  of  the 
validity  of  the  order  appointing  the  receiver, 
and  consequentially  the  validity  of  the  order 
authorizing  the  receiver  to  sue  and  the  ques- 
tion of  his  authority  to  prosecute  that  ac- 
tion. These  appeals  will  soon  come  on  for  a 
hearing,  and  the  question  upon  which  all  this 
litigation  largely  depends  will  then  be  deter- 
mined. It  la  to  the  interest  of  all  the  par- 
ties to  have  the  action  b^ow  suspended  un- 
til this  decision  can  be  made.  If  this  Is  not 
done,  and  the  appellants  are  successful  in 
the  end,  they  will  be  injured  to  the  extent 
of  their  expenditures  in  carrying  on  the  liti- 
gation in  the  court  below  or  on  appeal  there- 
in if  they  are  unsuccessful  below. 

The  writ  will  not  be  issued  exce^  upon 
ample  security  to  the  plaintiff  herein.  He 
has  nothing  at  stake  except  the  amount  of 
the  Judgment  he  recovered  against  tiie  com- 
pany. A  bond  in  the  sum  of  $12,000  wHl  be 
sufficient  security  for  its  payment 

It  is  ordered  that  a  writ  of  supersedeas 
Issue  staying  all  proceedings  in  the  court  be- 
low in  any  action  begun  by  said  receive  un- 
der and  in  pursuance  of  the  order  appointing 
him,  or  in  pursuance  of  the  order  authorizing 
him  to  institute  actions  against  persons 
claimed  to  owe  debts  to  said  Krempel-Pres- 
ton Company,  upcm  the  execution  and  filing 
in  this  court  of  a  bond  in  the  sum  of  $12,000, 
the  sureties  thereon  to  be  approved  by  any 
Judge  of  the  superior  court  of  Los  Angeles 
county,  and  said  bond  to  be  conditioned  that 
if  the  defendants  fail  in  the  appeals  herein 
and  shall  pay  any  Judgment  that  may  be  re- 
covered against  them  in  the  action  of  said 
receiver  begun  in  pursuance  of  said  orders, 
not  exceeding  the  amount  of  principal,  in- 
terest, and  costs  then  due  upon  the  £aid  Judg- 
ment of  plaintiff  against  said  Krempel-Prea- 
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ton  Company,  then  the  said  bond  shall  he 
TOld ;  otherwise  to  be  In  full  force. 

Weconcnr:    LXiNNON,  J.;   SHUBTLBFT, 
J.;   WASTE,  J.;  WIIiBUB.  J.;   8LOANB,  J. 


FREEMAN  v.  DONOHOE  at  al.    (Sao.  3308.) 

(Supreme  (jonrt  of  Oalifomla.    Feb.  14,  1922. 
Behearing  Denied  March  16, 1922.) 

1.  Judgnient  «=9526— Scope  and  offeot  deter- 
mined by  Jndgmaat  roll. 

In  determining  the  scope  and  effect  of  a 
Judgmept,  the  entire  judgment  roll  may  be  look- 
ed to  for  the  purpose  of  its  interpretation. 

2.  Partaenhip  «=934(^ln  aalt  for  aocountlao 
of  profits,  sale  of  partaership  real  estate  be- 
fore  property  of  ladlvidual  defandaats  held 
proper. 

In  a  suit  by  a  partner  for  an  accounting  of 
profits  of  a  real  estate  partnership  badness, 
Trhicb  profits  were  invested  in  real  estate,  such 
real  estate  should  first  be  sold,  and  the  pro- 
ceeds be  divided  among  the  partners  according 
to  the  interest  In  the  property  before  resort- 
ing to  property  of  the  individual  defendants. 

3.  Partnerslilp  4=9344— Under  terms  of  Jndg- 
ment  held  that  there  eonld  be  no  Isaaanoe 
of  general  execation  nntii  after  partnership 
property  was  aubjsoted  to  elalnis  of  plal»flff 
In  suit  for  accounting. 

Where  in  suit  by  a  partner  for  an  accofmt- 
ing  a  Judgment  for  plaintiff  in  a  certain  sum 
dedared  that  a  third  of  the  real  estate  own- 
ed by  the  firm  belonged  to  plaintiff  and  de- 
clared a  lien  for  plaintiff  on  the  Interests  of 
defendants,  and  directed  a  sale  of  the  real  es- 
tate and  payment  of  one-third  of  the  proceeds 
to  plaintiff,  and  application  of  so  much  of  the 
remaining  two-thirds  as  was  necessary  to  liqui- 
dation of  any  amount  remaining  unpaid  at  the 
time  of  the  judgment,  the  purpose  of  the  court 
was  to  subject  partnership  property  to  a  sale 
for  the  satisfaction  of  the  amount  due  plaintiff, 
and,  the  money  judgment  and  the  direction  for 
the  sale  of  the  real  estate  being  interdepend- 
ent, there  should  be  no  general  execution  is- 
sued until  after  subjection  of  the  partnership 
asseta  to  the  claims  of  the  plaintiff. 

4.  Appeal  aad  error  <S=>479(I)— Writ  of  au- 
porsedeas  should  Issue  to  prevent  taking  out 
genenf  oxeoutlon  on  Judgment  against  part- 
nership asseta. 

In  a  suit  by  a  partner  against  his  copart- 
ners for  an  accounting,  in  which  a  judgment  for 
plaintiff  was  given  in  a  certain  sam  and  for 
the  sale  of  partnership  real  estate  in  which  the 
plaintiff  had  an  interest,  from  w^hich  defend- 
ants appealed,  since  the  bond  to  stay  the  sale 
of  the  real  estate  given  by  them  in  pursuance 
Of  Code  Civ.  Proc.  §  045,  did  not  stay  an  ex- 
ecution for  a  money  judgment,  a  writ  of  su- 
persedeas should  issue  to  prevent  the  isiii- 
ance  of  a  general  execution  as  on  a  money  jndg- 
ibent  pending  the  appeal. 


In  Bank. 

Suit  by  Frank  Freeman  against  C.  Ij.  Don- 
ohoeand  another.  From  judgment  for  plain- 
tiff, defendants  appealed,  and  pending  the 
appeal  applied  for  writ  of  supersedeas  di- 
rected to  the  superior  court  of  Glenn  comi- 
ty, J.  B.  Prewett  and  H.  V.  Bell,  Judges,  to 
prevent  an  Issuance  of  general  execution. 
Writ  granted. 

W.  T.  BeUeu,  of  Willows,  and  Hanklns  ft 
Eankins,  of  San  Francisco,  for  appellants. 

George  R.  Freeman  and  Jackson  Hatch, 
both  of  Willows,  for  respondent 

WIIiBDR,  J.  This  is  an  appUcatlon  by 
tile  defendants  for  a  writ  of  supersedeas  to 
prevent  the  Issuance  of  a  general  execution 
as  on  a  money  Judgment  pending  the  appeaL 
The  plaintifC  brought  suit  against  the  defend- 
ants for  an  accounting  of  partnership  profits 
and  to  have  It  adjudged  that  the  title  of  cer- 
tain real  estate  vras  held  In  trust  by  the  de- 
fendants for  the  partnerslilp.  The  defend- 
ants denied  the  existence  of  a  copartnership, 
but  the  court  found  the  facts  to  be  as  al- 
leged by  the  plaintiff,  ordered  an  accounting, 
and  thereafter  entered  Its  findings  and  Judg- 
ment that  the  plalntlfTs  share  in  the  copart- 
nership profits,  after  the  payment  of  all  of 
the  debts  of  the  copartnership,  was  $S1,6M.- 
8S,  together  with  Interest  from  May  26,  1914, 
at  the  rate  of  7  per  cent  per  annum, 
amounting  to  116,755.46,  making  a  total  of 
$47,260.31. 

The  Judgment  "orders,  adjudges,  and  de- 
crees as  follows:  (1)  That  plaintiff  liaTe  and 
recover  from  the  defendants,  Jointly  and  sev- 
erally, the  sum  of  $81,004.85  in  lawful  money 
of  the  United  States,  together  with  Interest 
thereon  from  the  date  of  the  commencement 
of  this  action,  to  wit  May  20,  1914,  at  the 
rate  of  7  per  cent  per  annum,  making  a  to* 
tal  of  147,260.81.''  It  is  upon  this  portion  of 
the  Judgm«kt  ttiat  the  tdaintiff  threatens  to 
secure  an  execntlon,  in  default  of  a  stay  bond 
in  twice  the  amonnt  of  $47,200.31,  In  accord- 
ance with  section  942,  Code  of  OivU  Proce- 
iwee. 

The  other  portions  of  tibe  Judgment  may  be 
snmmarized  as  follows:  In  paragraph  2  of 
the  Judgment  it  Is  dedared  that  plaintiff 
and  defendants  were  copartners  doing  a  gen- 
eral real  estate  business  until  June  1,  1910. 
In  paragraph  8  it  is  provided  that  the  real 
property  belongs  to  the  copartnership,  and 
that  plaintiff  Is  the  owner  of  one-third  and 
the  defendants  of  two-thirds  thereof.  In 
paragraph  4  it  is  declared  that  all  the  debts 
and  dbligations  of  the  copartnership  have 
been  paid,  and  in  paragraph  5  that  no  other 
property  belongs  to  the  copartnership  other 
"than  the  said  profits  and  the  said  lands, 
save  and  except  the  properties  described  in 
the  next  paragraph."    In  paragraph  6  cer- 
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tain  Items  of  property  are  described,  and 
these  Items  by  the  plalntiCs  consent  are  as- 
signed to  the  defendants,  plaintiff  waiving 
all  interest  therein.  In  paragraph  7  a  lien 
Is  declared  in  favor  of  the  plaintiff  upon  the 
Interests  of  the  defendants  in  and  to  the  real 
property  belonging  to  the  copartnership  and 
remaining  unsold  and  described  in  paragraph 
&  In  paragraph  9  all  other  property  is 
awarded  to  defendants  by  consent  Para- 
graph 10  directs  the  sale  of  all  real  estate 
belonging  to  the  copartnership  and  provides 
that  one-third  of  the  net  proceeds  thereof 
shall  be  paid  to  the  plaintiff  "for  and  on  ac- 
count of  his  one-third  Interest  in  said  prop- 
erties," and  that  the  clerk  "shall  also  pay  to 
plaintiff  so  much  of  the  remaining  two-thirds' 
of  such  proceeds  as  may  be  necessary  to  be 
applied  to.  the  liquidation  of  any  amount  re- 
maining unpaid  at  that  time  on  this  Judg- 
ment, and  shall  thereupon  enter  in  the  Judg- 
ment book  of  this  court  containing  the  rec- 
ord of  this  Judgment  a  credit  of  the  said 
amount  of  money  so  paid  to  plaintiff  and  rep- 
resenting the  two-thirds  interest  therein  of 
the  defendants,  and  shall  pay  to  defendants 
any  proceeds  remaining  after  the  payments 
provided  for  herein." 

[1,2]  The  defendants  gave  a  bond  of  $300 
on  appeal  and  also  a  bond  for  $2,500,  the 
amount  fixed  by  the  court  for  rental  and 
waste  for  the  purpose  of  staying  the  sale  of 
the  real  estate  under  section  945,  Code  of 
Civil  Procedure.  If  the  Judgment  Is  to  be 
construed  as  directing  the  sale  of  the  part- 
nership real  estate  and  the  application  of 
the  proceeds  thereof  to  the  plaintiff's  claim 
and  thereafter  the  docketing  of  a  deficiency 
judgment,  if  any,  the  writ  of  supersedeas 
should  be  Issued.  Section  946,  Code  Civ. 
Proc.  If,  on  the  other  hand,  the  judgment  is 
in  effect  a  personal  judgment  for  $47,260.31, 
and  the  provision  for  the  sale  of  the  real  es- 
tate is  merely  ancillary  to  the  money  judg- 
ment, the  bond  staying  the  sale  of  the  real 
estate  would  not  stay  an  execution  for  the 
money  Judgment  pending  the  appeal.  In  de- 
termining the  scope  and  effect  of  the  judg- 
ment the  entire  Judgment  roll  may  be  look- 
ed to  for  the  purpose  of  its  interpretation. 
It  appears  therefrom  that  plaintiff  was 
seeking  an  accounting  of  the  profits  of  real 
estate  partnership  claimed  to  amount  to 
$250,000,  but  found  by  the  trial  court  to 
amount  to  a  trifle  less  than  $100,000.  These 
profits  were  Invested  in  real  estate  standing 
in  the  names  of  the  defendants  in  trust  for 
the  copartnership.  The  trial  court  found 
that  plaintiff's  interest  in  the  partnersliip 
was  $31,504.85  and  interest,  plus  one-third 
of  the  real  estate.  It  Is  clear  from  the  find- 
ings that  the  real  estate  belongs  to  the  co- 
partnership. That  being  true,  it  was  appro- 
priate that  the  copartnership  real  estate 
should  first  be  sold  and  the  proceeds  divid- 
ed among  the  partners  according  to  their  in- 


terest In  the  copartnership,  before  resorting 
to  the  prox>erty  of  the  individual  defendants. 
Painter  v.  Painter,  98  CaL  625,  33  Pac  483 ; 
Moran  v.  Mclnemey,  129  Cal.  29,  61  Pac.  575 ; 
Clark  V.  Hewitt,  136  CaL  77,  68  Pac.  803: 
Shuken  v.  Cohen,  179  Cal.  279,  283,  176  Paa 
447. 

Whether  or  not  the  trial  court  could  have 
properly  rendered  a  general  money  judg- 
ment against  the  defendants,  before  the  part- 
nership assets  are  sold  and  applied  to  plain- 
tiff's claim,  may  well  be  doubted.  Clark  t. 
Hewitt,  supra;  Shuken  v.  Cohen,  supra. 
The  question  here,  however,  is  as  to  the 
proper  construction  of  the  judgment. 

[3]  In  considering  a  contention  similar  to 
that  of  the  plaintiff  as  to  the  proper  Inter- 
pretation of  a  Judgment  which  contained  a 
clause  suitable  In  terms  to  declare  a  money 
Judgment,  this  court  said  in  the  case  of  Owen 
r.  Pomona  Land,  etc.,  Co.,  124  CaL  S81,  67 
Pac.  71: 

"This  claim  is  based  upon  the  following  lan- 
guage in  the  first  part  of  the  judgment:  'That 
said  fklaintifT  do  have  and  recbver  of  said  de- 
fendant, Pomona  Land  &  Water  Company,  the 
amount  of  the  several  sums  of  money  herein- 
after named,'  et  cetera.  This  langaage,  con- 
sidered by  itself,  certainly  does  sustain  the  con- 
tention of  the  respondent.  But  it  cannot  be 
taken  by  itseU  disconnected  from  other  parts 
of  the  decree,  and  when  the  whole  decree  is 
read  together  it  is  found  to  be  in  substance  an 
ordinary  decree  of  foreclosure,  in  which  cer- 
tain property  is  ordered  gold  and  its  proceeds 
npplied  upon  an  ascertained  debt,  the  balance 
remaining  due,  if  any,  to  be  docketed  as  a 
personal  judgment.  The  provision  for  the  sale 
of  the  property  and  the  application  of  the  pro- 
ceeds is  not  merely  a  cumulative  remedy  given 
for  the  enforcement  of  an  ordinary  money  judg- 
ment. It  is  a  part  and  an  essential  part,  of  the 
only  procedure  for  the  enforcement  of  the 
judgment,  and  no  execution  could  have  issued 
against  other  property  than  that  mentioned  in 
the  decree  until  it  had  been  sold,  its  proceeds 
applied,   and   the   deficiency   ascertained." 

[4]  So  it  may  be  said  in  the  case  at  bar  in 
the  judgment  the  clause  relied  upon  would 
be  sufficient,  taken  alone,  to  justify  the  Is- 
suance of  a  general  execution  upon  a  money 
Judgment,  but  the  balance  of  the  decree,  con- 
strued In  the  light  of  the  pleadings,  shows 
that  the  purpose  of  the  court  was  to  sub- 
ject the  partnership  property  to  a  sale  for 
the  satisfaction  of  the  amount  adjudged  to 
be  due  to  the  plaintiff,  and,  although  there 
Is  no  specific  provision  in  the  Judgment  that 
a  deficiency  judgment  should  be  entered  for 
the  balance,  and  the  Judgment  proceeds  up- 
on the  theory  that  the  original  Judgment  for 
the  full  amount  will  have  been  docketed  be- 
fore the  sale,  it  Is  clear,  we  think,  from  the 
whole  judgment,  that  the  two  matters  are  in- 
terdependent, and  that  there  should  be  no 
general  execution  Issued  until  after  the  sub- 
jection of  the  partnership  assets  described 
in  the  Judgment  to  the  claims  of  the  plain- 
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tut.    This  being  true.  It  foOows  tbat  a  writ 
of  sapersedeas  should  Issne  as  prayed  tor. 
Let  tbe  writ  Issue  as  prayed  tor. 

We  concur:  SHAW,  C.  J.;  LENNON,  J.; 
SHURTLEFF,  J.;  LAWLOR,  J.;  SLOANE, 
J.;  WASTE,  J. 
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RAFFERTY  v.   QASTON.     (No.   16735.) 

(Snpreme    Conrt    of    Washington.     Feb.    27, 
1922.) 

Vendor  and  pnrohaser  «s9335— Where  time  ee- 
•ance  of   executory   oontraot,   purchaser  in 
default  cannot  recover  payments. 
A  purchaser  under  an  executory  sale  con- 
tract in  default  in  payment,  without  consent  or 
acquiescence  of  the  vendor,  cannot  recover  of 
the  vendor  the  amount  he  has  paid,  time  being 
the  essence  of  the  contract;   and  the  fact  that 
the  vendor  subsequent  to  the  default  has  sold 
the  property  to  another  does  not  change  the 
rule. 

Departmoit  1. 

Appeal  from  Superior  Court,  Thurston 
County ;  D.  F.  Wright,  Judge. 

Action  l^  J.  H.  Rafferty  against  George  A. 
Oaston  individually  and  as  administrator  ot 
the  estate  of  Belle  Oaston,  deceased.  From 
Judgment  for  defendants,  plaintiff  appeala 
Affirmed. 

James  A.  Dongan,  of  Seattle,  for  appel- 
lant 

Vance  &  Christensen,  of  Olympia,  for  re- 
spondent. 

MITCHELL,  J.  On  July  2d,  1918,  George 
Gaston  and  Belle  Gaston  (the  latter  having 
died  since  the  commencement  of  this  action), 
husband  and  wife,  as  owners,  entered  into  a 
written  contract  with  J.  H.  Rafferty  of  Seat- 
tle, Wash.,  for  the  sale  to  Mm  of  certain  real 
property  in  Thurston  county  on  the  install- 
ment plan.  On  October  16,  1920,  Gaston  and 
vHfe  sold  and  conveyed  the  property  to  a 
third  party,  without  the  knowledge  or  con- 
sent of  Rafferty.  Thereafter  this  suit  was 
Instituted  by  blm  to  recover  the  amount  of 
certain  payments  he  had  nfttde  on  the  con- 
tract. Upon  issues  joined  the  case  was  tried 
resulting  in  a  judgment  in  favor  of  the  de- 
fendants, from  which  this  appeal  has  been 
taken. 

The  terms  of  the  sale  consisted  of  a  cash 
payment,  and  the  balance  was  to  be  paid  In 
monthly  Installments,  with  Interest  payable 
monthly  on  the  unpaid  installments;  all 
paynaeents  to  be  made  at  the  home  of  the 
vendor  in  Olympia.  The  vendee  agreed  to 
pay  all  the  taxes  tbat  became  due  on  the 
property  after  the  date  of  the  contract 
Time  was  made  of  the  essence  of  the  con- 
tract and  in  case  of  failure  to  make  pay- 


P.) 

ments  as  spedfled.  It  was  provided  that  all 
payments  already  made  should  be  forfeited 
as  liquidated  damages  and  that  the  contract 
should  become  null  and  void'at  the  option  of 
the  vendors,  who  should  have  the  right  to 
re-enter  and  take  possession  of  the  premises. 
It  was  alleged  In  the  complaint  that  the 
plaintiff  was  at  no  time  in  default  in  making 
his  payments  under  the  terms  and  conditions 
of  the  contract  The  evidence  shows  the  ap- 
pellant made  payment  from  time  to  time 
after  the  initial  cash  payment  In  his  brief 
counsel  for  the  appellant  argues  tbat — 

"Mr.  Rafferty  paid  long  in  advance  of  any 
amount  that  he  might  owe  on  this  contract, 
and  made  the  last  payment  in  September,  1919; 
the  last  payment  being  in  the  sum  of  $190. 
The  contract  did  not  call  for  more  than  $25  per 
month." 

He  had  the  inivilege  and  at  times  did  pay 
more  than  $26.  The  trial  court  found,  how- 
ever, and  we  think  correctly  so,  that  the  last 
payment  together  with  all  prior  ones,  became 
used  up  so  that  on  July  28  1920,  appellant 
was  in  arrears  In  his  monthly  payments  and 
interest  in  the  sum  of  $110l  Further,  and 
somewhat  Inconsistently,  appellant  contends 
that  because  there  were  some  months  prior 
to  the  last  payment  in  which  no  payments 
were  made,  that  therefore  there  had  been  a 
waiver  of  the  terms  of  the  contract  in  respect 
to  time  by  the  respondents,  and  tltat  they  are 
estopped  from  their  dalm  of  forfeiture.  But 
there  Is  no  such  allegation  in  tbe  pleadings, 
and,  besides,  it  is  manifest  that  the  payments 
made  including  the  last  one  were  more  than 
equal  to  $25  per  month  at  the  time  of  pay- 
ments and  '^ere  considered  by  both  parties  as 
"payments  In  advance"  and  can  in  no  way  be 
treated  as  extending  leniency  or  to  effect  the 
waiver  of  the  terms  of  the  contract  respect- 
ing default  and  forfeiture. 

The  taxes  due  on  the  property  in  1919  and 
1920  were  neglected  until  August  2,  1^0, 
when  they  with  accumulated  interest  were 
paid  by  the  respondents. 

Reliance  Is  had  by  tbe  appellant  upon  a 
provision  in  the  contract  ss  follows: 

"In  case  J.  H.  Rafferty  should  become  unable 
to  make  monthly  payments  as  above  a^eed  an 
extension  of  two  years  will  be  allowM,  but  the 
interest  is  to  be  kept  up." 

No  extension  was  asked  for,  nor  was  any 
given,  and  if  it  be  argued  that  the  language 
employed  should  be  considered  self-executing 
so  as  to'  prevent  a  forfeiture,  yet  there  is  the 
exception  of  "interest"  which  "is  to  l>e  kept 
up,"  an  obligation  wholly  neglected  by  the 
appellant  for  all  time  subsequent  to  March, 
1920. 

'  Th»  appellant  never  took  poesession  of  the 
property,  but  continued  to  Uve  in  Seattle;  his 
address  being  unknown  to  respondents,  who 
having  heard  nothing  from  him  after  the  pay- 
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ment  In  September,  1919,  sold  the  property  to 
another,  in  October,  1920,  as  already  stated. 

A  pnrchaser  under  an  executory  contract 
to  purchase  real  property.  In  default  In  mak- 
ing his  payments,  without  the  consent  or  ac- 
quiescence of  the  vendor,  such  as  Is  the  case 
here,  cannot  recoTer  of  the  latter  the  amount 
he  has  paid  on  the  contract,  time  being  of  the 
essence  of  the  contract;  and  the  fact  that 
thp  vendor  subsequent  to  the  default  has  sold 
the  property  to  another  does  not  change  the 
role. 

Affirmed. 

PARKER,  a  J.,  and  FUIXffiRTON,  TOIj- 
MAN,  and  BRIDGES,  33.,  concur. 


Ill  r*  MAYNES'   ESTATE. 

CITY  OF  PHILADELPHIA  at  al.  v.  STATE. 

(No.  16862.) 

(Supreme  CSoort  of  Washington.    Teb.  24^ 
1922.) 

1.  Taxation  ^=»876(1)  —  Bequest  In  trust  to 
provide  fnel  for  poor  persons  Is  exempt  from 
iBiieritanoe  tax. 

Under  Laws  1917,  p.  697,  providing  thfit 
bequests  for  charitable  purposes  for  indigent 
and  poor  people,  etc.,  and  bequests  to  the  state, 
or  any  county,  city,  etc.,  therein,  for  dutritable 
purposes,  shall  be  exempt  from  inheritance 
tax,  a  bequest  to  a  city  in  trust  to  provide 
fuel  for  poor  persons  in  the  winter  is  exempt 
from  inheritance  tax. 

2.  Charities  <gs320(5)  —  CharitaMe  bequests 
qay  he  made  to  municipal  corporations. 

Municipal  corporations  may  talce  charitable 
bequests  unless  prohibited  by  their  charters. 

Department  2. 

Appeal  from  Superior  C!ourt,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  the  State  against  the  City  of 
Philadelphia,  trustee,  and  E.  R.  Tork,  ad- 
ministrator with  the  will  annexed  of  the 
estate  of  John  E.  Maynes,  deceased,  to  col- 
lect Inherttance  tax,  on  a  liequeat  to  the  City 
of  Philadeli^ia  as  trustee.  From  Judgment 
exempting  the  bequest  from  inheritance  tax, 
the  State  appeals.    Affirmed. 

lindsay  I*  Thompaon  and  (3eo.  O.  Han- 
nan,  both  of  Olydipla,  for  the  State. 
B.  R.  Sork,  of  Tacoma,  for  respondents. 

HOVBT,  J.  [1]  This  Is  an  appeal  by  the 
state  from  a  Judgment  exempting  a  bequest 
from  Inheritance  tax.  Certain  real  estate  In 
this  state  belonged  to  John  Maynes,  who 
was  a  resident  of  the  dty  of  Pblladdphla 
and  died  there  leaving  a  will  under  which 


the  dty  of  Philadelphia  was  made  restdoflty 
legatee  under  the  following  clause: 

"AH  the  balance  or  remainder  absolutely  and 
in  fee  simple  unto  the  city  of  Philadelphia,  in 
trust,  nevertheless,  for  the  establishment  of  a 
fund,  the  income  of  which  shall  be  applied  to 
{umishing  fuel  in  winter  time  to  needy  poor 
families,  and  I  express  the  wish  that  no  part  of 
the  income  shall  be  expended  as  I  have  direct- 
ed, but  shall  be  added  to  the  principal  until  the 
entire  capital  .and  income  shall  make  a  total 
capital  sum  aggregating  two  hundred  thousand 
dollars." 

By  codicil  It  was  directed  that  the  capital 
sum  should  be  Increased  to  $250,000.  All 
legacies  and  charges  against  the  estate  have 
been  taken  care  of  out  of  other  property, 
and  the  property  in  this  state  falls  wholly 
within  this  clause.  The  real  estate  has  been 
sold  under  powers  contained  In  the  wUl,  and 
the  proceeds  amounting  to  $16,711  are  in 
the  han&s  of  B.  R.  Tork  as  administrate: 
with  the  will  annexed  and  have  been  or- 
dered distributed  to  the  residuary  legatee. 

Section  9199,  Bern.  Code,  as  amended  by 
Laws  1917,  p.  607,  is  as  follows: 

"An  bequests  snd  devises  of  property  within 
this  state  when  the  same  is  for  one  of  the  fol- 
lowing charitable  purposes,  namdy,  the  relief 
of  the  aged,  indigent  and  poor  people,  mainte- 
nance of  sick  or  maimed,  the  support  or  educa- 
tion of  orphans  or  indigent  children,  and  all 
lequesU  and  devite*  l^retofore  nuwM  to  tk« 
ttate  of  Washington  or  to  any  eouitty,  dtp, 
tohool  district  or  other  municipal  corporation 
therein  for  eleemosynary,  charitdble,  education- 
al or  phiUmthropio  purposes  shall  be  exempt 
from  the  payment  of  any  inheritance  tax,  and 
any  property  in  this  state  which  has  been  de- 
vised or  bequeathed  for  such  purposes  and  upon 
which  a  state  inheritance  tax  is  claimed  or  is 
owing  is  hereby  declared  to  be  exempt  from  Ae 
payment  for  such  tax,  and  the  same  ia  hereby 
remitted." 

The  law  aa  enacted  in  ISOS  did  not  con- 
tain the  portion  italicized  above,  and  this 
was  added  by  the  amendment  of  1017. 

It  is  contended  by  the  state  that  our  stat- 
ute does  not  exempt  this  bequest  for  the  rea- 
son that  It  Is  not  a  charitable  puriKNse,  but 
it  seems  to  us  quite  plain  that  it  comes  with- 
in the  words  "poor  people." 

[2]  It  is  next  contended  that,  because  of 
the  exemption  In  favor  of  the  munldpallties 
within  this  state,  the  exemption  will  not  ap- 
ply In  favor  of  a  municipal  corporation 
without  the  state.  But  this  bequest  Is  to  the 
municipal  corporation  as  trustee  merely,  and 
It  is  not  necessary  to  pass  upon  the  effect  to 
be  given  to  the  amendment  of  the  statute. 
It  is  a  well-recognized  principle  that  bequests 
may'  be  made  to  municipal  corporatlona  for 
charitable  purposes  unless  there  Is  some- 
thing in  the  charter  forbidding  them  to  re- 
ceive and  none  la  shown  in  this  case.  11  C 
J.  334.    But,  on  the  other  hand.  It  is  al- 
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leged  la  the  petitlaa  tbat  the  power  is  pos- 
Keaed,  and  this  fact  la  not  denied  In  the  an- 
swer of  the  state. 

In  onr  opinion  this  bequest  la  clearly  ex- 
empted from  the  tax  by  the  provisions  of  onr 
statute,  and  the  judgment  appealed  from  la 
affirmed. 

PARKGR,  C.  J.,  and  MAIN,  HOLOOMB, 
and  MACKINIOSH,  JJ.,  concur. 


8WENLAND  v.  OREGORY  ct  aL 
(No.  1 70 IS.) 

(Baprame  Court  of  WaaUngton.    Feb.  2i, 
1922.) 

I.  Appeal  aad  error  «=3562  —  AfldaTits  sot 
na4a  part  of  atatamtnt  ef  faolt  Mt  oonalif- 


Where  affldsTlts  relatire  to  misconduct  of 
the  Jury  in  rendering  a  quotiant  verdict  were 
not  made  a  part  of  the  statement  of  facts,  they 
cannot  be  considered  on  appeaL 

Z  AppMU  KM  error  «aa>602(6)— Wk«r*  m  ar* 
d«r  la  In  recani  dispaaing  of  notloa  for  now 
trial,  error  la  deaying  It  aot  coasldered. 
Where  there  ia  no  order  in  the  record  dls- 

poaing  of  the  motioii  tor  a  new  trial,  error 

of  the  eonrt  in  denying  the  motion  cannot  be 

considered  on  appeaL 

3.  Appeal  aad  error  «=>500(4)— Raeord  nuat 
abtw  tbat  exoeptlon  to  Inatmctloas  waa  oall- 
ed  to  trial  eonrfa  attention. 
Under  Rem.  Code  191S,  f  884,  providing 
that  exceptions  shall,  if  practicable,  be  made 
before  the  verdict  ia  retamed,  and  tbat  the 
Judge  shall  note  the  exceptions  in  the  minutes 
of  the  trial,  or  cause  same  to  be  done,  where 
written  exceptiona  to  inatmctions  appear  to  be 
the  only  manner  in  which  appellant  sought  to 
raise  a  question,  and  they  were  not  filed  un- 
til three  days  after  the  verdict,  and  the  record 
-does  not  show  that  they  were  ever  called  to 
the  attention  of  the  trial  court,  they  wiB  not 
'be  considered  on  appeal. 

Department  2. 

Appeal  from  Superior  Court.  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Martin*  Swenland  against  Thom- 
as Gregory  and  other&  Fiom  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Browder  Brown  and  J.  W.  A.  Nichols,  both 
■at  Itecoma,  for  appellants. 

A.  O.  Burmdster,  of  Tacrana,  for  respond* 
ant 

HOVXY,  J.  Respondent  recovered  Judgment 
against  appellant  In  the  sum  of  $8,667,  upon 
a  cause  of  action  arising  from  the  alleged 
.  negligent  killing  of  the  minor  child  of  re- 
spondent by  appellant's  automobile. 

The  accident  happened  at  Parkland,  on  die 


road  to  Mt  Rainier,  within  the  limits  fixed 
by  law  for  a  maximum  speed  of  12  mUes  per 
hour  in  front  of  a  public  scbooL  The  road- 
way Is  paved  16  feet  wide,  and  tuts  shoul- 
ders of  about  4  feet  on  either  side.  Albert 
Swenland,  a  boy  7  years  of  age,  was  walking 
with  two  other  boys  on  the  highway,  and  the 
evidence  seems  dear  that  he  was  struclc 
while  off  the  pavement,  llie  testlmcmy  of 
the  respondent's  witnesses  shows  that  the 
appellant's  car,  a  Cadillac  roadster,  weigh- 
ing 3,400  pounds,  was  traveling  at  a  speed  In 
excess  of  25  miles  per  hour;  that  It  turned 
to  the  left  to  pass  a  Ford,  and  immediately 
upon  passing  the  other  car,  and  while  still 
at  the  high  rate  of  speed,  struck  the  boy, 
and  the  boy  when  picked  up  was  off  the  pave- 
ment, and  he  died  shortly  afterward  fr<«i 
the  injuries  received.  It  Is  the  contention  of 
appellant  that  he  was  drfving  not  to  exceed 
10  miles  per  hour,  and  that  when,  he  first 
saw  the  boys  they  were  off  the  pavement, 
but  tbat  this  boy  Jumped  on  the  pavement 
and  to  avoid  striking  him  the  appellant  turn- 
ed to  the  right  and  partly  off  the  pavement 
and  that  when  the  boy  saw  the  car  for  the 
first  time  he  Jumped  off  the  pavement  and 
In  the  line  of  travel  of  the  car,  and  that  the 
accident  was  unavoidable  on  the  part  of  ap- 
pellant. 

The  undisputed  facts  show  •  case  for  care 
In  operating  ttie  car,  and,  while  the  evidence 
of  respondent's  witnesses  Is  not  ehtirely  clear 
as  to  all  the  details,  sufficient  Is  shown  from  ' 
wfaidi  the  Jury  might  find  that  am>^ant  was 
negligent,  and  that  decedent  was  not  guilty 
of  contributory"  negligence. 

The  action  Is  predicated  upon  section  184, 
Rem.  Code,  and  the  other  errors  assigned 
may  be  summarized  as  follows: 

(IT  0)  Misconduct  of  the  Jury  in  having 
rendered  a  quotient  verdict  The  affidavits 
relative  to  ^Is  matter  are  not  made  a  part 
of  the  statement  of  facts,  and  cannot  be  con- 
sidered upon  this  appeal.  Thurman  v.  KlI- 
dall,  80  Wash.  283,  141  Pac.  681,  wherein  our 
previous  decisions  <»>  this  subject  are  re- 
viewed. 

[27  (2)  Error  of  the  trial  court  In  denying 
motion  for  a  new  trial.  There  Is  no  order  in 
the  record  disposing  of  the  motion  for  a  new 
trial,  and  the  questions  Involved  are  cover- 
ed by  our  disposition  of  the  other  points. 

[3]  (3)  Error  in  giving  the  following  In- 
struction: 

"I  instruct  you  that,  under  the  law,  the  fath- 
er of  a  child  has  the  right  to  maintain  an  action 
in  damages  for  the  death  of  his  child,  and  In 
this  eonnection  I  instruct  yoo  that,  if  you  find 
that  the  defendant  Qregory  was  negligent,  by 
a  fair  preponderance  of  the  evidence,  and  then 
find  that  the  infant  was  not  contributorily 
negligent,  then  you  should  find  for  the  plaintiff, 
and  fix  his  damages  in  the  value  of  the  child's 
services  from  the  time  of  his  death  until  he 
would  have  attaioed  the  age  of  majority,  taken 


^fs»FoT  other  nases  see  same  topic  uid  ICKT-NUMBBR  tn  all  Key-Numbered  OlgMta  and  Indezea 


Digitized  by 


Google 


598 


204  PACIFIC  BEPOSTEB 


Olont 


in  eonoection  with  hia  prospects  of  life,  less 
the  costs  of  his  support  .^d  maintenance,  to- 
gether with  doctor's  bills,  hospital  and  under- 
taker's bills,  and  coat  of  burial." 

And  by  this  it  is  sought  to  bring  up  the 
question  whether  a  cause  of  action  was  prov- 
en upon  the  principal  amount  of  recovery, 
Tiz.  the  loss  of  decedent's  services  during  his 
minority,  and  in  the  same  connection  there 
is  raised  the  question  that  fbe  verdict  Is  ex- 
cessive. 

The  evidence  shows  disbursements  for  doc- 
tor's bills,  UabiUty  for  a  small  hospital  bill, 
and  expenditures  for  funeral  expenses,  total- 
ing about  $185.  The  evidence  as  to  the  loss 
which  the  respondent  might  suffer  through 
failure  to  secive  the  services  qf  his  minor 
child  during  the  letter's  minority  was  limit- 
ed to  the  statement  that  the  minor  was  7 
years  of  age,  and  a  healthy  boy.  It  is  c(hi- 
tended  by  appellant  that  in  the  cases  in  which 
we  h^ve  allowed  recovery  in  this  class  of  ac- 
tions there  has  been  submitted  proof  In  ad- 
dition to  the  foregoing  of  the  capacity  of  the 
minor,  the  situation  of  its  parents,  or  some- 
thing else  to  show  its  prospects  in  life,  and 
appellant  cites  Sweeten  v.  Faciflc  Power  & 
L.  Co.,  88  Wash.  6TO,  153  Pac.  lOS?";  Atrops 
V.  Costello,  8  Wash.  149,  35  Pac.  620;  Atke- 
son  V.  Jack8(Mi'8  EsUte,  72  Wash.  233,  130 
Paa  102;  Kranzusdi  v.  Trustee  Co.,  93  WaslL 
629,  161  Pac.  492. 

We  are  of  the  opinion  that  this  question 
is  not  properly  before  us,  for  the  reason  that 
so  far  as  the  record  here  shows,  this  ques- 
tion was  never  called  to  the  attention  of  the 
trial  court  There  was  no  motion  for  non- 
suit Judgment  non  obstante,  nor  a  directed 
verdict,  and  the  written  exception  to  the  In- 
stmction  appears  to  be  the  only  manner  in 
wlilch  appellant  sought  to  raise  the  question, 
and  it  was  not  filed  with  the  cleric  until 
three  days  after  the  verdict  was  rendered, 
and,  so  far  as  the  record  now  shows,  it  was 
never  called  to  the  attention  of  tlte  trial 
court 

Section  384,  Rem.  Code,  provides  that  the 
exceptions  shall,  if  practicable,  be  made  be- 
fore the  verdict  is  returned,  and  that  the 
judge  shall  note  the  exceptions  in  the  min- 
utes of  the  trial,  or  cause  the  same  to  be 
done. 

In  Coffey  v.  Seattle  Electric  Co.,  59  Wash. 
686,  100  Pac.  202,  this  section  is  held  to  be 
amended  by  subdivision  4,  Laws  1909,  p.  184 
(section  339,  Rem.  Code),  to  the  extent  that 
exceptions  to  instructions  may  be  taken  at 
any  time  before  the  motion  for  a  new  trial  is 
heard,  but  the  method  of  taking  and  preserv- 
ing the  same  In  the  record  of  the  case  was 
held  to  be  still  governed  by  the  former  sec- 
tion. 

It  is  a  settled  rule  of  decision  in  this  court 
that  questions  not  called  to  the  attention  of, 


the  trial  court  will  not  be  considered  upon 
the  appeal.  Tacoma  Grocery  Co.  v.  Barlow, 
12  Wash.  21,  40  Pac.  380;  Weber  v.  Snoho- 
mish Shingle  Co.,  87  Wash.  876,  79  Paa 
1126;  Migge  v.  Norttiem  Pacific  By.  Co.,  75 
Wash.  197, 134  Pac  815.  The  latter  case  was 
one  where  error  was  predicated  upon  a  ver- 
dlct  claimed  to  be  excessive. 

In  view  of  the  record,  we  do  not  feel  call- 
ed upon  to  pass  upon  the  quandty  of  proof 
required. 

The  judgment  appealed  from  is  affirmed. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ..  c(mcur. 


SCHOOL  DI8T.  NO.  I,  SILVER  BOWCOUN. 
TY,  V.  POWERS  at  al.     (No.  461 1.) 

(Supreme  Court  of  Montana.    Jan.  23,  1922. 
Rehearing  Denied  March  6,  1922.) 

Eminent    domain    «=a246  (2)— Proceedings    t« 
condemn   land  for  pobtic   purpose^  may  be 
dismissed  after  Jadgment  fixing  Mmpensatlon. 
In  view  of  Const  art.  3,  i  14,  providing 
that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation having  first  been  made  to  or  paid  Into 
court  for  the  owner,"  the  petitioner,  a  school 
district   seeking  to   condemn  land  for  school 
purposes,  could,  after  judgment  increasing  the 
amount   of  awards  made   by   appraisers,   bat 
before  payment  or  appropriation  of  the  land, 
dismiss  the  proceedings  and  'abandon  the  proj- 
ect 

Appeal  from  District  Court  Silver  Bow 
County ;   Edwin   M.  Lamb,  Judge. 

Proceedings  by  School  District  No.  1,  Sil- 
ver Bow  (Tounty,  agaipst  John  Powers  and 
another  to  condemn  land  for  school  pur- 
poses. From  an  order  denying  plaintiff's 
motion  to  dismiss  the  proceeding  after  judg- 
ments increasing  awards  by  appraisers, 
plaintiff  apiieals.  Reversed,  with  directions 
to  sustain  motion. 

N.  A.  Rotering,  F.  L.  Riley,  A.  G.  McDaniel, 
and  George  Bourquin,  all  of  Butte,  for  appel- 
lant 

Binnard  k  Rodger,  of  Butte,  for  respond- 
ents. 

COOPER,  J.  On  the  7th  day  of  Septem- 
ber, 1918,  the  plaintiff,  the  board  of  school 
trustees  of  school  district  No.  1  of  Silver 
Bow  county,  passed  a  resolution  reciting 
that  it  was  necessary  to  condemn  lot  3  in 
block  70  of  the  Butte  town  site  for  school 
purposes.  Ui>on  the  resolution  this  pro- 
ceeding was  instituted  in  the  district  court , 
of  Silver  Bow  county.  The  defendant  Pow- 
ers owns  the  fee,  and  on  the  date  of  the 


4p»For  oUmt  omu  aee  same  topic  and  KBT -NUMBER  in  all  Key-Numbered  Digests  sad  Indexes 


Digitized  by 


Google 


Mont) 


SCHOOL  DIST.  NO.  1,  SHiVKR  BOW  COUNTY  t.  POWERS 

(iO«F.) 


699 


commencement  of  this  proceeding  Downing 
held  a  lease  on  the  real  estate  mnnlng  to 
May  1,  1920.  The  Issnes  were  made  up  by 
the  compjalnt,  the  separate  answers  of  each 
of  the  defendants,  and  replies  thereto.  On 
January  25  following  appraisers  appointed 
by  the  court  returned  reports  estimating 
the  Interest  of  Powers  to  be  of  the  value  of 
$14,500,  and  that  of  Downing  in  the  sum  of 
$2,750.  From  these  awards  plaintiff  ap- 
pealed to  the  district  court,  where,  upon  a 
trial  by  court  and  jury,  the  awards  were 
increased  from  $14,500  to  $18,500,  and  from 
$2,750  to  $4,000,  respectively.  Judgments 
were  entered  upon  these  verdicts  on  April 
12, 1912.  Motions  for  new  trials  were  there- 
after made  and  by  the  court  denied. 

By  resolution  passed  by  the  plaintift  board 
on  September  30,  1919,  it  elected  to  abandon 
the  proceedings  altogether  and  to  relinquish 
"any  and  all  claims  it  might  have  against 
either  or  both  of  the  defendants  for  or  on 
account  of  the  condemnation  proceedings." 
Pursuant  to  the  resolution,  the  plaintiff,  on 
October  25,  1919,  moved  to  dismiss  the  pro- 
ceeding In  its  entirety.  ThUi  motion  the 
court  also  denied,  and  plaintiff  appeals  to 
this  court  for  a  vindication  of  Its  right  to 
abandon  the  project  and  dismiss  the  pro- 
ceeding. If  the  plaintiff  is  correct  in  Its 
contention,  we  are  absolved  from  a  consid- 
eration of  the  appeal  upon  Its  merits. 

Plaintiff  is  a  public  institution,  and,  in 
seeking  to  subjugate  the  property  of  the  de- 
fendants to  school  purposes,  is  serving  the 
I)eople  at  large  within  the  confines  of  the 
school  district.  Preliminarily  we  may  In- 
quire what.  If  any,  changes  the  proceedings 
have  vrrought  in  the  situation  of  the  par- 
ties or  the  condition  of  the  property.  The 
record  falls  to  disclose  any  transfer  of  title 
or  disturbance  of  possession.  The  plaintiff 
has  made  no  deposit  of  money  and  baa  re- 
fused to  satisfy  the  judgments.  Defaid- 
ants  have  suffered  neither  inconvenience  nor 
damage  by  reason  of  the  institution  or  pros- 
ecntimt  of  the  proceedings,  at  least  beyond 
the  costs  legaUy  incurred  In  their  Aeteaae. 
No  contract  was  ever  made  between  the  par- 
ties. The  proceeding  is  in  the  nature  of 
an  inquest  upon  the  part  of  the  board  for 
the  purpose  of  ascertaining  the  benefits  or 
losses  which  will  accrue  to  the  owners  by 
reason  of  the  proposed  taking.  What  are 
the  judgments  returned?  The  following  lan- 
guage will  be  found  in  each  of  them : 

"That  the  plaintiff  pay  as  compensation  to 
[naming  him]  the  person  entitled  thereto  the 
amount  ascertained  by  said  verdict  [specifying 
the  amount]  together  with  his  costs." 

The  board.  In  virtue  of  Its  right  <rf  eminent 
domain  granted  by  the  Constitution,  Is  au- 
thorized, upon  making  just  compensation 
therefor,  to  take  the  pr<H)erty  for  public  pur- 
poses. The  amount  to  be  paid  must  be  just, 
not  merely   to  the  individual   whose  prop- 


erty is  taken,  bat  to  the  public  which  U  to 
pay  for  It  Section  14  of  article  3  of  our 
Constitution  provides  that: 

"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation 
having  been  first  made  to  or  paid  into  court 
for  the  owner." 

Indeed,  it  seems  generally  to  have  been 
held,  where  the  constitutional  provision  is 
simidy  that  private  property  shall  not  be 
taken  without  compensation,  as  ours  does, 
that  title  to  the  land  does  not  pass  until  ac- 
tual payment  or  tender  of  compensation.  Note 
in  16  li.  R.  A.  (N.  S.)  538.  The  Inspection 
of  the  property  and  the  appraisal  of  the 
damages  are  merely  preliminary  steps  to 
ascertain  the  terms  uiwn  which  the  property 
can  be  taken  for  the  purpose  desired.  If  the 
board  shall  eventually  see  fit  to  use  it  for 
school  purposes.  If. It  is  accepted  and  the 
board  concludes  .to  take  It,  that  acceptance 
and  that  taking  is  consummated  only  by  a 
paymoit  or  deposit  of  the  money  for  the 
use  of  the  owner  as  finally  awarded.  Balti- 
more, eta,  Ry.  Co.,  v.  Nesblt,  10  How.  (U.  S.) 
395,  13  Li  Ed.  468.  The  effect  of  the  ruling 
of  the  trial  court.  If  carried  out,  would  be 
to  give  the  defendants  the  money  of  the 
school  district  for  property  It  had  not  ac- 
tually taken,  and  upon  which  It  had  not  in 
fact  entered  for  that  purpose,  merely  be- 
cause the  legal  formalities  looking  to  its 
taking  had  been  carried  to  Judgment  As  is 
.said  by  the  Supreme  Court  of  Washington  in 
State  ex  rel.  Struntz  v.  Spokane  County, 
85  Wash.  18T,  147  Pac.  879: 

"We  know  of  no  rule  of  law  that  compels  a 
party  seeking  to  condemn  land  for  public  use 
to  proceed  with  the  appropriation  when  in  its 
judgment  the  price  to  be  paid  is  exorbitant. 
The  coat  of  construction  and  other  necessary 
expenses  are  qnestions  which  necessarily  must 
bQ  taken  into  consideration  by  the  board  of 
county  commissioners  before  it  can  determine 
whether  the  financial  condition  of  the  county 
treasury  or  the  funds  available  for  such  pur- 
poses warrant  the  constnictios  of  a  proposed 
county  highway,  and  it  is  because  of  this  that 
such  a  board  is  vested  with  a  discretion  to 
determine  whether  or  not  it  will  proceed — a 
discretion  which  cannot  be  properly  exercised 
until  it  has  been  definitely,  or  at  least  approx- 
imately, ascertained  what  the  total  cost  will  be. 
Since  the  courts  exercise  judicial  powers  only, 
it  follows  that  this  discretion,  which  is  of  a 
legislative  character,  cannot  be  controlled  by 
the  courts." 

Numerous  authorities  In  support  of  the 
doctrine  announced,  including  Lewis  on  Em- 
inent Domain,  |§  656,  955,  1  EUiott  on  Roads 
and  Streets,  {  307,  and  Dillon  on  Municipal 
Corporations  (6th  Ed.)  f  1044,  are  cited  in 
the  opinion;  and  while  the  issue  involved 
the  condemnation  of  a  county  road,  the  prin- 
ciple announced  is  just  as  appUcaUe  to  the  . 
present  situation. 

In  the  second  edition  of  Nichols  (»  Bm> 
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Inent  Domain,  |  41T,  p.  1099,  the  following 
Is  to  be  found: 

'^  the  states  in  which  condemnation  is  ef- 
fected by  judicial  proceedinics  it  is  almost  nni- 
▼ersally  held  that  the  mere  fact  that  compen- 
sation has  been  assessed  does  not  prevent  a 
discontinuance  of  the  proceedings.  In  fact, 
one  of  the  strongest  arguments  in  favor  of  this 
method  of  exercising  the  power  of  eminent  do- 
main is  that  public  policy  requires  the  cost  of 
a  public  improvement  to  be  ascertained  before 
it  can  be  finally  determined  that  it  is  advisable 
to  undertake  the  woric,  and  that  this  cannot 
be  done  nntil  the  compensation  for  the  land 
has  been  finally  assessed  by  the  jury  or  other 
tribunal  required  by  the  constitution  or  stat- 
utes. The  award  in  such  states  is  merely  an 
offer  which  the  public  agency  contemplating 
the  work  may  accept  or  decUne  as  it  sees  fit" 

The  district  court.  In  denying  the  plaintiff's 
motion  to  dismiss  the  injoceedlng,  was  wrong. 
The  order  appealed  from  is  reversed,  with 
directions  to  sustain  the  motion  to  dismiss. 

Reversed. 

BRAN'tLT,  C.  J.,  and  REYNOLDS,  HOIi- 
LOWAY,  and  GAIiEN,  JJ.,  concur. 


STATE  ex  rel.  BOARD  OF  COM'RS  at 
al.  V.  DISTRICT  COURT  OF  SECOND 
JUDICIAL  DIST.  IN  AND  FOR  SILVER 
BOW  COUNTY  et  al.    (No.  4998.) 

(Supreme  Cionrt  of  Montana.    Feb.  6,  1922.) 

1.  Constitntlonal  law  «=370(3)— Act  requiring 
that  mothers'  pensloi  warrants  be  drawn  on 
poor  fund  most  ba  opheld,  thongb  it  falls  to 
meet  needs. 

Laws  1921,  c.  267,  amending  Laws  1917, 
e.  83,  $  4,  by  requiring  that  warrants  for 
mothers'  pensions  be  drawn  oh  the  county 
poor  fund,  instead  of  the  general  fund,  and 
that  the  aggregate  amount  thereof  shall  not 
exceed  60  per  cent,  of  auch  fimd,  being  clearly 
within  the  legislative  power  to  enact,  must  be 
upheld,  if  capable  of  enforcement,  though,  in 
its  practical  application,  it  fails  to  meet  the 
needs  of  the  county,  as  the  Supreme  0>urt  can- 
not inquire  into  or  control  matters  of  legis- 
lative policy. 

2.  Statutes  «=»  184— Court  shouM  not  adopt 
construction  which  defeats  manifest  purpose 
of  law. 

Of  two  or  more  admissible  constructions  of 
a  statute,  tlie  courts  are  never  justified  in 
adopting  that  which  defeats  the  manifest  pur- 
pose of  the  law. 

3.  Cwmties  «=^I6I— Only  surplus  In  other 
funds  may  be  transferred  to  poor  fund. 

Under  Rev.  Codes  1907,  {  2921,  only  the 
snrplns  Sn  other  oonnty  funds  than  the  poor 
fund  may  be  transferred  to  the  latter  fund. 


4.  Infants  «s>l2i/2.  New,  vd.  17  Koy-No.  Ss- 
rlaa— Commissioners  must  devote  one-haJf  of 
poor  fund  to  payment  of  mothers'  pensions 
exclusively. 
Under  Laws  1917,  c.  83,  {{  S, '4,  7,  as 
amended  by  Laws  1919,  c.  198,  and  Laws  1921, 
c.  2S7,  effective  July  1,  1921,  which  also  added 
section  7a,  all  of  which  are  now  comprised  in 
Rev.  Codes  1921,  {g  104S0-10487,  requiring 
that  warrants  for  mothers'  pensions  be  drawn 
on  the  county  poor  ftmd,  the  ordinary  income 
of  which  is  limited  by  Rev.  Codes  1907,  i  28S4, 
as  amended  by  Laws  1919,  c.  84^  and  Laws 
1921,  c  261,  to  the  amount  produced  by  a 
general  property  tax  not  exceeding  two  mills 
on  the  dollar,  in  an  aggregate  amount  not  ex- 
ceeding 50  per  cent  of  such  fund  in  any  fiscal 
year,  it  was  the  duty  of  the  board  of  county 
commissioners,  after  setting  apart  enough  to 
redeem  outstanding  warrants  registered  prior 
to  July  1,  under  Rev.  Codes  1907,  i  2M9,  then 
in  force,  to  devote  one-half  of  the  remainder 
to  the  payment  of  mothers'  pensions  exclu- 
sively until  such  fund  was  exhausted. 

Proceeding  by  the  State  of  Montana,  on 
the  relation  of  the  Board  of  County  Commis- 
sicMiers  of  Silver  Bow  County,  and  others, 
against  the  District  Court  of  the  Second  Ju- 
dicial District  in  and  for  Silver  Bow  Coun- 
ty and  Jeremiah  J.  Lynch,  as  Judge  of  De- 
partment No.  3  of  such  Court,  to  annul  a 
judgment  Motion  to  quash  sustained,  and 
proceeding  dismissed. 

(leorge  Bourquln,  Ed.  Fltzpatrick,  and  H. 
A.  Tyvand,  all  of  Butte,  for  relators. 

McCaffery  &  Sullivan,  of  Butte,  ft>r  re- 
q;K>ndent8. 

W.  D.  Kyle,  of  Butte,  amicus  curtas. 

HOLLOWAT,  J.  The  Fonrteentli  Legis- 
lative Assembly  of  this  state  enacted  a  stat- 
ute entitled  "An  act  to  provide  for  financial 
aid  In  the  care  of  dependent  children  In  their 
own  homes,"  etc.  Chapter  86,  Laws  of  1916. 
That  act  was  repealed  and  a  similar  statute 
substituted  for  it  by  chapter  83,  Laws  of 
1017,  and  the  enactment  Is  known  popularly 
as  the  Mothers'  Pension  Act  Section  3  at 
chapter  83  was  amended  by  chapter  198, 
Laws  of  1919,  and  the  amended  section  and 
sections  4  and  7  were  amended  and  section 
7A  added  by  chapter  267,  Laws  of  1921.  The 
existing  statutes  upon  the  subject  are  now 
comprised  in  sections  10480-10487,  Revised 
Codes  of  1921.  The  dedared  purpose  of  the 
legislation  is  to  enable  the  mother  of  chil- 
dren coming  within  the  purview  of  the  stat- 
ute to  maintain  them  in  their  own  home 
rather  than  suffer  them  to  be  sent  to  some 
public  institution  for  care  and  support,  and, 
the  puriKise  is  to  be  efCected  by  contributions 
to  the  mother  from  a  public  fund  of  the  coun- 
ty. Prior  to  the  amendment  made  by  chapter 
257,  above,  these  contributions  or  pensions  . 
were  paid  from  the  general  fund,  and  the  to- 
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tal  amount  ttiat  ndght  be  expended  daring 
any  fiscal  year  vaa  limited  only  by  the 
scliedule  contained  in  the  statute  and  the 
number  at  ai^cattons  allowed.  Chapter 
257,  above,  became  effective  Jnly  1,  1921, 
an^  ao  far  amended  the  prior  acts  as  to  work 
a  substantial  change  in  the  law.  The  amend- 
ed section  4  provides  that  warrants  for  these 
paudans  shall  be  drawn  upon  the  poor  fund 
of  the  county,  'provided  that  the  aggregate 
amoant  of  such  warrants  shall  not  exceed 
fifty  per  cent,  of  such  fund." 

On  October  14,  1921,  the  respondent  court 
l»y  Its  order,  directed  the  board  of  county 
commissioners  of  Silver  Bow  county  to  cause 
to  be  issued  monthly  to  Elizabeth  WiUougbby 
a  warnmt  for  $30,  drawn  upon  the  poor  fund. 
The  order  redted  that  the  court  had  found 
tltat  Mrs.  WlQonghby  was  and  is  entitled  to 
rec^ve  financial  aid  under  the  provisions  of 
fb»  Mothers'  Pension  Act,  and  It  is  conceded 
now  that  the  proceedings  leading  up  to  and 
Indnding  the  order  were  regular  In  all  re- 
spects. Due  service  of  the  order  was  made 
upon  the  board,  but  nothing  further  was  done, 
apparently,  until  December  21,  when  Mrs. 
Willoughby  made  demand  upon  the  board  for 
a  warrant  for  930  under  the  terms  of  the 
court's  order.  The  board  declined  to  issue 
tbe  warrant,  and,  upon  a  proper  affidavit 
jtresented  to  tbe  court,  the' members  of  the 
board  were  cited  for  contempt,  and  after  a 
bearing  were  adjudged  guilty.  To  escape  the 
consequences,  they  instituted  this  proceeding 
£o  have  the  Judgment  annulled. 

The  controversy  Involves  merely  the  con- 
struction of  the  Mothers'  Pension  Act  The 
judgment  in  the  contempt  proceedings  was 
rendered  upon  an  agreed  statement  of  facts. 
Some  of  the  facts  stated  are  not  material, 
In  our  Judgment  while  other  facts  which 
should  have  been  made  to  appear  are  omit- 
ted. This  state  of  the  record  circumscribes 
our  Inquiry  within  somewhat  narrower  lim- 
its than  those  covered  in  the  lirlefs  of  coun- 
sel. 

On  July  1, 1021,  there  was  a  balance  to  the 
credit  of  the  poor  fund  of  Silver  Bow  coun- 
ty, and  this  balance,  vrtth  the  receipts  prop- 
erly credited  to  the  fund  up  to  December  21, 
amounted  to  something  over  $64,000.  On 
July  1  there  were  outstanding  warrants  reg- 
istered against  the  poor  fund  to  the  amount 
of  $41,651.50.  Prom  July  1  to  December  21 
some  of  piese  registered  warrants  to  tbe 
amount  of  $1,358.48  were  paid  and  ordinary 
'  expenses  amounting  to  $3,000  in  round  num- 
bers were  also  paid  from  the  poor  fund,  so 
that  on  December  21,  when  Mrs.  WOloughby 
made  demand  tot  her  warrant  there  was  in 
the  poor-  fund  an  atttonnt  exceeding  $60,000. 
In  the  meantime^  however,  other  warrants 
drwwn  upon  the  poor  fund  had  been  regis- 
tered and  on  December  21  the  total  of  regis- 
tered poor  fund  warrants  was  $106^000,  of 


which  amount  $40,296  worth  were  registered 
prior  to  July  1,  but  none  of  these  warrants 
were  Issued  for  dalms  under  the  Mothen' 
Peusl(»  Act 

The  ordinary  Income  of  the  poor  fund  Is 
limited  to  such  an  amount  as  will  be  pro- 
duced by  a  general  property  tax  which  can- 
not exceed  two  ihills  on  the  dollar  valnadan. 
Section  2804,  Rev.  CoAea,  as  amended  by 
chepter  84,  Laws  of  1918,  and  chapter  261, 
Laws  of  1921.  At  the  time  the  tax  levy  was 
made  for  1821,  it  was  assumed  that  the  en- 
tire ptdl  tax  likewise  would  be  availabe  for 
the  poor  fund,  but  since  then  the  majority  of 
this  court  held  the  poll  tax  statutes  invalid. 
State  ex  rel.  Pieroe  t.  Gowdy  (Mont)  208 
Pac  UlN  decided  January  11, 1822,  and  not 
yet  [offldaUy]  retorted. 

[1]  Tbe  porpoee  of  the  last  licslslative 
Assembly  In  amending  section  4  of  chapter 
83,  above  la  perfectly  apparait  Tbwetotore 
daijBS  for  mothers'  pensions  were  paid  from 
the  general  fund,  a  fund  tbat  has  or  may 
have  a  very  large  Income.  By  the  ameo4* 
ment  these  claims  are  payable  from  the  poor 
fund  only,  and  the  total  in  any  fiscal  year 
Is  limited  to  one-half  at  that  fund.  There 
could  have  been  but  one  purpose  in  making 
the  amendment  namely,  to  limit  within  nar- 
row bounds  the  amount  that  a  county  can 
pay  out  for  mothers'  pensions.  Whether  the 
statute  Is  wise  or  not  It  was  clearly  within 
the  power  of  the  Legislature  to  enact  it  and 
this  court  cannot  inquire  into  or  control  mat- 
ters of  legislative  policy.  Wheeler  &  Motter 
Merc.  Co.  v.  Moon,  49  Mont  307, 141  Paa  666. 
If  the  legislation  is  capable  of  enforcement  it 
must  be  upheld,  and  It  is  not  an  argument 
against  Its  validity  that  in  its  practical  ap- 
plication it  falls  to  meet  the  needs  of  Silver 
Bow  county. 

[2-4]  The  meaning  of  the  act  is  not  diffi- 
cult to  comprehend.  One-half  of  the  pom 
fund,  if  that  much  is  necessary,  is  set  apart 
automatically  for  the  payment  of  mothen^ 
pensions,  and  the  remainder  only  can  be  de- 
voted to  other  poor  fund  charges.  This  must 
be  so,  for  otherwise  tbe  statute  would  be 
practically  a  dead  letter,  and  of  two  or  more 
admissible  constructions  tbe  courts  are  nev- 
er Justified  in  adopting  the  one  which,  de- 
feats the  manifest  purpoee  of  the  law.  Wil- 
kinson V.  La  Combe,  09  Mont  618,  187  Pac. 
836.  Heretofcne  we  referred  to  the  ordinary 
resources  of  the  poor  fund.  Under  certain 
circumstances  moneys  may  be  transferred 
from  any  other  county  fund  (except  the 
school  fimd)  to  the  poor  tend,  but  the  all  too 
prevalent  notion  that  sndi  transfers  may  be 
made  indiscriminately  is  erroneous.  It  is 
only  the  surplus  in  the  other  funds  that  may 
be  transferred  (section  2921,  Rev.  Codes),  and 
in  this  Instance  the  record  fails  to  disclose 
that  there  was  a  surplus  in  any  other  avail- 
able fund,  and  therefore  no  question  arises 


Digitized  by 


Google 


602 


204  PAQIFIC  REPORXEB 


(Not. 


npon  the  failure  of  tbe  board  to  make  a 
transfer.  Neither  does  the  record  disclose 
the  rate  of  taxation  levied  for  the  poor  fund 
for  1921.  So  far  as  we  are  advised,  the  total 
of  all  ouBtandlng  orders  for  mothers'  pen- 
sions on  December  21  was  $0,815,  Including 
the  order  of  October  14.  While  it  is  true 
that  this  amount  would  be  paid  oot  In  one 
month,  the  fact  that  the  board  could  not 
continue  to  order  warrants  issued  after  the 
available  funds  were  exhausted  affords  no 
ground  for  refusing  to  utilize  the  funds  on 
hand  for  this  purpose  altogethor.  Apparent- 
ly the  board  proceeded  upon  the  theory  that 
the  1100,000  of  registered  poor  fund  war- 
rants constituted  a  charge  npon  the  entire 
poor  fund,  and  that  such  warrants  were  re- 
quired to  be  paid  In  the  order  of  their  reg- 
l8trati<Hi.  Upon  this  theory  It  was  apparent 
to  the  board  on  December  21  that  there  was 
not  then  any  money  available  to  pay  war- 
rants drawn  for  mothers'  pensions  and  would 
not  be  any  funds  available  for  that  purpose 
during  the  present  fiscal  year.  In  the  position 
assumed,  the  board  was  right  In  part  and 
wrong  In  xmrt.  The  warrants  registered  pri- 
or to  July  1  were  a  direct  charge  upon  the 
entire  poor  fund.  They  had  been  issued  and 
registered  under  the  statutes  then  In  force 
and  It  would  not  hare  been  competent  for 
the  Legislature  to  give  preference  to  other 
claims  over  them.  People  v.  Austin,  11  Colo. 
134,  17  Pac.  4Su;  Rollins  v.  Board,  199  Fed. 
Tl,  117  C.  C.  A.  5S3;  DUlon  on  Municipal 
Corporations  (."Sth  Ed.)  $  859;  15  G.  J.  60«. 
There  is  not  anything  in  the  legislation,  how- 
ever, to  indicate  an  attempt  to  impair  the 
obllgatimi  of  those  contracts.  So  far  as  the 
poor  fund  warrants  registered  after  July  1 
are  concerned,  it  Is  sufficient  to  say  that 
every  person  who  received  or  reslstered  one 
of  those  warrants  was  chargeable  with  knowl- 
edge that  one-half  of  the  poor  fund,  or  so 
much  thereof  as  was  necessary,  was  devoted 
to  the  payment  of  mothers'  pensions,  and 
those  warrants  became  a  charge  against  the 
remainder  In  that  fund  only.  To  this  extent 
the  Mothers*  Pension  Act  amended  section 
2W9,  Revised  Codes  1007. 

On  December  21  there  was  available  in  the 
poor  fund,  after  setting  apart  a  sum  suffi- 
cient to  redeem  the  outstanding  warrants 
regisbered  prior  to  July  t  something  like 
$18,000  or  $19,000,  one-half  of  which  could 
and  should  have  been  devoted  to  the  payment 
of  mothers'  pensions,  and  until  that  available 
fund  was  exhausted  the  board  could  not  jus- 
tify Its  refusal  to  obey  the  order  of  Octo- 
ber 14. 

The  motion  to  quash  is  sustained,  and  this 
proceeding  is  dismissed. 

Dismissed. 

COOPIuR  and  GAI£N.  JJ.,  concor. 


GOLDEN  V.  IMcKIIM.    (No.  2092.) 
(Supreme  Court  of  Nevada.     Veb.  28.  1922.) 

1.  Appeal  and  arror  €=> 1 21 7— Statute  bald  not 
to  provldA  for  retention  of  JurisdictloC  ky 
Supreme  Conrt  until  flllng  of  remtttttur  wHIi 
cleric  of  lower  court. 

Rev.  liaws,  |  5361,  providing  that  party  to 
whom  costs  are  awarded  by  appellate  conrt 
may  have  an  execution  therefor  on  filing  a 
remittitur  with  the  clerk  of  court  below,  does 
not  provide  fojr  retention  by  Supreme  Court  of 
jurisdiction  until  a  remittitur  is  filed  with  the 
clerk  of  the  lower  court;  the  sole  purpose  ot 
the  statute  being  to  fix  the  conditions  upon 
which  an  execution  may  be  demanded  by  one 
who  recovers  costs  in  the  Supreme  Conrt. 

2.  Courts  «=385(l}— Rule  of  Supreme  Court 
has  sama  force  as  a  statute. 

A  rule  of  the  Supreme  Cktort  has  the  aame 
force  and  effect  as  a  statute. 

3.  Reoorrts  «s>l7(7)— Clerk  of  lowor  court 
prosumod  to  have  llled  remittitur  received. 

Clerk  ot  lower  court,  having  received  remit" 
titur  without  objection  or  protest,  will  be  pre- 
sumed to  have  received  it  for  filing,  and  to  in 
fact  have  filed  it 

4.  Records  «=37— Doonment  Is  "fliod"  wlMS 
deposited  with  and  received  by  pr«per  oil- 
cor  for  flIinB.  with  payment  of  aecaosary  fe« 
if  demanded. 

The  placing  of  a  document  in  a  proper  re- 
ceptacle, with  a  file  number  or  other  notation 
of  it  having  been  filed,  is  not  a  condition  pre- 
cedent to  the  filing  thereof,  but  the  document 
is  filed  when  it  it  deposited  with  and  received 
by  the  proper  officer  for  filing,  and  the  neces- 
sary fee  is  paid,  if  demanded;  the  placing  of 
document  in  proper  receptacle  with  a  file  num- 
ber or  other  notation  being  merely  evidence  of 
its  having  been  filed. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  FDe.] 

5.  Records  €=3l7( I)— Duplicate  remittitur  of 
new  remittitur  nunc  pro  tunc  not  Issaed 
where  remittitur  was  filed  with  dork  of  lower 
court,  but  has  heon  lost. 

Where  remittitur  was  filed  with  derk  of 
lower  coort  bnt  could  not  be.  found  among 
the  records  and  files  of  the  court  a  dnpUeate 
original  remittitur  or  a  new  remittitur  naae 
pro  tunc  will  not  be  issued  by  the  Supreme 
Court 

On  plaintiff's  arollcation  for  ord^  direct- 
ing clerk  to  issue  duplicate  original  remit- 
titur or  a  new  remitUtur  nunc  pro*  tone.  Ap- 
plication denied. 

See,  also,  37  Nev.  205.  141  Pac.  67& 

J.  B.  Dixon,  of  Keno^  tar  appelant 

COLEMAN',  J.  This  Is  an  apirtlcation  for 
an  order  directing  the  clerk  of  this  court  to 
issne  "a  duplicate  original  remltUtor  or  a 
new  remittitur,  nunc  pro  tnnc."  l%e  applica- 
tion is  based  opoo  the  groond  tkat  tke  origiDal 
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remittitur  has  been  lost,  and  cannot  be  found 
among  the  records  and  files  of  the  trial 
court,  and  for  the  further  reason  that  it  was 
never  filed  with  the  clerk  of  said  court 

The  files  of  this  court  show  tha|M  remitti- 
tur issued  herein  on  the  14th  dl^of  April, 
1916;  that  the  clerk  mailed  the  same  to 
the  clerk  of  the  trial  court,  and  thereafter 
received  a  receipt  therefor  from  the  clerk 
of  said  trial  court 

This  is  a  case  in  which  the  respondent  re- 
covered a  Judgment  In  the  trial  court,  which 
was  reversed  on  appeal  to  this  court  the 
opinion  having  been  filed  June  22,  1914  (37 
Nev.  205,  141  Pac.  676).  A  duly  verified 
cost  bill  was  filed  with  the  clerk  of  this 
court  on  July  2,  1914,  wherein  appellant 
claims  costs  in  the  sum  of  $416.12.  The 
nature  of  the  present  application  presup- 
poses the  proper  issuance  of  the  remittitur 
on  AprU  14,  1916. 

Counsel  for  appellant  contends  that  this 
court  still  has  jurisdiction  of  the  case,  and 
hence  should  order  the  clerk  to  issue  an- 
other remittitur.  To  sustain  this  conten- 
tion our  attention  is  directed  to  section  5361, 
Revised  Laws  1912,  which  reads: 


"Whenever  costs  are  awarded  to  a  party  by 
an  appellate  court,  such  party  may  have  an  ex- 
ecution for  the  same  on  filing  a  remittitar  with 
the  derk  of  the  court  below.    •    •    •  '• 

[1]  It  Is  appellant's  theory  that  this  court 
does  not  lose  Jurisdiction  until  a  remittitur 
is  filed  with  the  clerk  of  the  lower  court 
and  it  Is  said  that  the  statute  Just  quoted 
sustains  this  view.  We  do  not  take  this 
view  of  the  statute.  The  sole  purpose  of 
the  statute  in  question  is  to  fix  the  condi- 
tions upon  which  an  execution  may  foe  de- 
manded by  on6  who  recovers  costs  In  this 
court  This  does  not  seem  to  be  debatable. 
But  U  counsel's  contention  be  correct,  we 
think  the  showing  made  Justifies  the  con- 
clusion that  the  remittitur  which  was  Issued 
was  In  fact  filed  with  the  clerk  of  the  lower 
court    Section  5360,  Revised  Laws,  reads: 

"When  judgment  ia  rendered  upon  the  ap- 
peal, it  shall  be  certified  by  the  clerk  of  the 
Supreme  Co\irt  to  the  clerk  with  whom  the 
judgment  roll  is  filed  or  the  order  appealed 
from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is 
filed  shall  attach  the  certificate  \o  the  judg- 
ment roll  and  enter  a  minute  of  the  judgment  of 
the  Supreme  Court  on  the  docket  against  the 
original  entry.  In  cages  of  appeal  from  an  or- 
der, the  clerk  shall  enter  at  length,  in  the 
records  of  the  court,  the  certificate  received, 
and  minute  against  the  entry  of  the  order  ap- 
pealed from  a  reference  to  the  certificate,  with 
a  brief  statement  that  the  order  has  been  af* 
firmed,  reversed,  or  modified,  as  the  case  may 
bi^  by  the  Supreme  Court  on  appeal." 

Rule  16  of  this  court  (154  Pac.  z)  reads: 

"Where  a  judgment  is  reversed  or  modified, 
a  certified  copy  of  the  opinion  in  the  case  shall 
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[2-4]  This  statute  and  the  rule,  which  has 
the  same  force  and  effect  as  a  statute,  make 
it  the  duty  of  the  clerk  to  transmit  a  remit- 
titur to  the  clerk  of  the  lower  court  after 
final  disposition  of  a  case  appealed,  and  the 
statute  mentioned  imposes  upon  the  clerk 
of  the  lower  court  certain  duties  upon  re- 
ceiving such  a  remittitur.  The  clerk  of  the 
lower  court  actually  received  the  remittitur 
in  this  case,  transmitted  a  receipt  therefor 
to  the  clerk  of  this  court  and,  so  far  as 
appears,  actually  placed  thereupon  his  in- 
dorsement of  its  having  been  filed.  As  to 
this,  however,  there  is  no  showing  one  way 
or  the  other ;  but,  having  received  it  without 
objection  or  protest  we  are  Justified  In  pre- 
suming that  be  received  It  for  filing,  and 
in  fact  did  file  it  The  fact  that  it  was 
afterwards  mislaid  or  lost  docs  not  alter 
the  situation.  The  placing  of  a  document 
in  a  proper  receptacle,  with  a  file  number 
or  other  notation  of  It  having  been  filed,  is 
not  a  condition  precedent  to  the  filing  there- 
of. Such  acts  are  only  evidence  of  its  hav- 
ing been  filed.  A  document  is  filed  when  it 
is  deposited  with  and  received  by  the  prop- 
er officer  tor  filing,  and  the  necessary  fee  is 
paid,  if  demanded.  Book  v.  Fenner,  18  Colo. 
283,  32  Pac.  614.  36  Am.  St  Rep.  277;  HUts 
V.  HUts,  43  Or.  162,  72  Pac.  697 ;  Wilkinson 
V.  KlUott,  43  Kan.  50,  23  Pac  614,  19  Am. 
St  Rep.  158;  Manhattan  Co.  v.  Laimbeer, 
108  N.  T.  578,  15  N.  E.  T12;  Beebe  v.  Mor- 
reli,  76  Mich.  114,  42  N,  W.  1119,  15  Am.  St 
Rep.  288;  19  Cyc.  529. 

It  is  said  in  25  C.  J.  at  page  1124: 

"The  word  'filed'  has  a  well-defined  meaning, 
signifying  delivery  to  the  proper  officer  and 
by  him  received  to  be  kept  on  file." 

[5]  When  the  conditions  we  have  mention- 
ed have  been  complied  with,  all  has  been 
done  that  can  be  done  by  one  desiring  to  file 
a  document.  The  act  of  placing  a  file  num- 
ber upon  it  marking  It  filed,  placing  it  in 
a, proper  receptacle,  recording  it  or  doing 
whatever  else  may  be  necessary  devolves 
upon  the  public  offldaL  He  is  elected  and 
paid  for  performing  the  duties  of  the  office,' 
and  is  presumed  to  do  his  duty.  When  a 
person  desiring  to  have  a  document  filed  has 
done  all  that  he  can  do  to  accomplish  that 
purpose,  and  the  officer  actually  accepts  the 
document  for  filing,  it  would  be  contrary  to 
public  p<dlcy  to  hold  that  it  is  not  filed.  To 
do  so  would  be  to  put  a  premium  on  care- 
lessness, to  say  the  least  It  is  clear  that 
when  the  clerk  of  this  court  made  out  the 
remittitur,  and  transmitted  it  to  the  clerk 
of  the  lower  court,  he  did  all  that  he  could 
do,  and  it  ia  evident  that  when  the  clerk  of 
the  lower  court  receipted  for  it  he  did 
so  with  the  purpose  and  intention  of  mak- 
ing disposition  of  it  as  required  by  law. 
This,  we  think,  disposed  of  the  contention 
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madft  We  do  not  deem  It  our  duty  to  point 
ont  a  remedy.  For  the  reason  given,  tlie 
appllcati<m  should  be  denied. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  before  this  court  loses  Jurisdiction 
the  remittitur  must  be  actually  filed.  There 
Is  respectable  authority  to  the  contrary. 
Fischer  y.  Lukcms,  41  Cal.  Appi.  860,  182  Pac. 
96T.  We  do  not  find  it  necessary  to  deter- 
mine the  point 

Incidentally,  we  think  It  well  to  call  at- 
tention to  the  fact  that  the  records  and  files 
diow  that  the  opinion  reversing  the  judg- 
ment Sn  this  case  was  filed  on  June  22,  191-1. 
The  cost  bill  was  not  filed  until  July  2, 1014, 
whereas  rule  7  (154  Pac.  7),  as  it  then  read, 
provided  that  it  be  filed  and  served  within 
five  days  after  the  decision  of  a  case.  Fur- 
thermore, there  is  no  proof  that  a  copy  of 
the  cost  bill  was  ever  served. 
'  Application  doded. 

DtJCKES,  J.,  concurs. 
SANDERS,  C.  J.,  being   dlsQuallfled,  did 
not  participate  In  the  opinion. 


CAPITAL  LIVE  STOCK  INS.  CO.  V.  CAM- 
PION et  al.    (N».  9959.) 

(Supreme   Court  of  (Tolorado.     Feb.  6,  1922. 
Rehearing  Denied  March  6,  1922.) 

1.  insaranoe  <ts3389(5)<-^ompaRy  held  estop- 
ped to  rely  on  provision  against  liability  for 
cows  becoming  bred. 

Where  a  live  stock  insurance  company  is- 
sued a  .policy  on  cattle  which  showed  there 
were  680  head  of  cows  and  24  head  of  bulls, 
which,  as  far  as  appeared,  were  kept  in  one 
herd,  the  company  is  estopped  to  rely  on  a  pro- 
vision in  the  policy  that  it  should  not  be  lia- 
ble for  the  deatii  of  a  cow  becoming  bred, 
especially  where  the  cause  of  the  loss  was  un- 
affected by  the  fact  the  cow  was  bred. 

2.  Appeal  and  error  <8»I052(2)— Admission  of 
hearsay  evidence  held  cured. 

If  evidence  admitted  on  behalf  of  plaintiff 
as  to  a  telephone  conversation  between  one  of 
the  plaintiffs  and  his  foreman  was  hearsay, 
the  error  was  harmless,  where  the  foreman 
himself  testified  to  the  same  facts,  and  defend- 
ant's own  witness  corroborated  the  testimony 
of  plaintiff. 

3.  Insurance  «=3|4I(2)— Reqnlreinent  of  pay- 
ment before  policy  takes  effect  may  ba  waived. 

The  provision  of  a  policy  that  It  should 
not  be  in  force  until  the  preminm  is  paid  is 
one  which  may  be  waived. 

4.  Insurance  €=>I4I(2)  —  General  agent  may 
waive  provision  of  poltoy. 

The  general  agent  of  an  insurance  com- 
pany has  authority  to  waive  a  provision  of  a 
policy  vequiring  payment  of  the  premium  be- 
fore the  policy  takes  effect. 


5.  Insurance  «=9l4l(2)— Raqnirameat  of  pre* 
payment  of  premium  held  waived. 

Where  the  general  agent  of  an  insnranco 
company  agreed  to  give  insured  60  days  Ib 
which  toj|^  the  premium,  and  received  and 
retained  ^ppreminm  at  the  expiration  of  that 
time,  the  provision  of  the  policy  -that  it  should 
not  take  effect  until  the  preminm  was  paid  was 
waived,  and  insured  is  entitled  to  recover  for 
loss  sustained  before  the  payment  of  the  pre- 
mium. 

6.  Insurance  «=3l4l (I)— General  agent  soiielt- 
Ing  Insurance  does  not  lose  authority  t» 
waive  provisions. 

The  fact  that  the  general  agent  of  an  insur- 
ance company,  having  express  authority  t* 
supervise  soliciting  agents,  himself  solicited  In- 
surance, does  not  make  him,  even  as  to  insur- 
ance solicited  by  him,  a  soliciting  agent  wlio 
was  without  authority  to  waive  provisions  of 
the  policy  under  Rev.  St  1908,  |  3107,  par.  9. 

7.  ittsuranoe  i8=>l4l (I)— Knowledge  of  general 
agents  Is  that  of  Insurer  notwithstanding  any 
excess  of  aathortty. 

The  knowledge  of  general  agents  of  an  in- 
surance company  is  that  of  the  insurer  and  aoa- 
tains  waiver  by  them  of  a  term  c^-the  pollcv 
notwithstanding  excess  of  their  actual  au- 
thority. 

En  Banc 

Error  to  District  Court,  City  and  County 
of  Denver;  John  T.  Shumate,  Judge. 

Action  by  A.  J.  Campion  and  another,. co- 
partners doing  business  under  the  firm  nam^ 
and  style  of  Campion  &  Wellenselk,  against 
the  Capital  Live  Stock  Insurance  Company. 
Judgment  for  plalntilfB  and  defendant  brings 
error.    Affirmed. 

Leslie  E.  Hubbard,  of  Denver,  and  Sanrad 
N.  Hawkes,  of  Topeka,  Kai^.  (Ralph  E.  G. 
Kerwin,  of  Denver,  of  counsel),  for  plalndff 
In  error. 

H.  A.  Hicks  and  A.  T.  Monson,  both  of 
Denver,  for  defendants  In  error. 

ALLEN,  J.  This  is  an  action  by  Insured 
against  insurer  upon  a  policy  of  live  stock 
Insurance  to  recover  for  losses  sustained. 
Judgment  was  for  plaintiff,  and  defendant 
brings  the  case  here. 

[1]  A  large  number  of  alleged  errors  are 
assigned.  Many  of  them  are  more  or  less 
relevant  to  that  defense  set  up  In  the  an- 
swer which,  in  substance,  is  that  the  live 
stock  lost  consisted  of  cowb  that  were  bred 
at  the  time  of  the  Issuance  of  the  policy  or 
became  bred  thereafter.  This  alleged  fact 
was  dwelt  upaa  at  the  trial  by  defendant  be- 
cause of  a  provision  in  the  policy  to  the 
effect  that  the  company  "sliall  not  be  liable 
for  the  death  of  any  animal,  *  *  *  if  a 
cow  and  it  be  or  become  bred."  In  tbls  con- 
nection, the  rulings  complained  of  either 
were  not  erroneous  or  constituted  but  bazm- 
less  error.    There  was  no  representation  In 
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the  application  for  inatirance  as  to  whether  r  that  premium  be  paid  In  advance.    There  Is 


the  cows  were  bred.  The  application,  and 
snbseqnently  the  policy,  described  the  prop- 
arty  Insured  as  follows:  "604  head  of  mixed 
Hereford  and  Shorthorn  cattle,  •  •  • 
tIz.  S80  head  of  cows  from  S  to  7  years  old, 
and  24  head  of  bulls  from  3  to  4  years  old, 
all  such  animals  being  located  near  £Us- 
worth,  Neb.".  The  location  was  further  de- 
scribed as  "section  30,"  etc.,  and  from  all 
that  appears  in  the  record  the  cattle  were 
kept  in  one  herd,  and  it  was  so  understood 
by  both  insurer  and  insured,  apd  both  iwr- 
tles  should  be  presumed  to  know  that  the 
cows,  or  some  of  them,  would  likely  become 
bred.  The  insurer  both  by  its  agent  and  at 
Its  home  ofBce  accepted  the  application, 
which  contained  no  answers  with  reference 
to  the  condition  of  the  cattle  In  respect  to 
bdng  or  becoming  bred,  but  did  contain  ques- 
tions and  answers  as  to  other  conditions. 
The  defendant  should  be  deemed  to  be  estop- 
ped to  raise  the  question  now.  Furthermore, 
the  evidence  of  the  plaintiffs  shows  that  the 
losses  occurred  from  causes  unaffected  by 
any  condition  of  the  nnimals  resulting  from 
being  bred.  No  evidence  was  offered  by  de- 
fendant to  the  effect  that  the  cows  were 
bred.  There  is  no  reveraible  error  in  the 
record  as  to  this  branch  of  the  case. 

[2]  Plaintiffs'  witness  A.  J.  Campion  was 
sllowed  to  testify  as  to  communications  he 
bild  received  from  his  ranch  foreman  at  Ells- 
worth, Neb.,  concerning  the  occurring  of  loss- 
es or  death  of  cattle.  If  this  was  admission 
of  hearsay  evidence,  the  record  shows  that 
the  error  Is  harmless.  Defendant's  own  wit- 
ness Trier  gave  testimony  in  corroboration 
of  Campion,  and  the  facts  testified  to  by 
Campion  in  this  connectl<»  were  fully  es> 
tabUshed  by  the  testimony  of  the  ranch 
foreman  himself. 

[S-t]  It  Is  contended  that  the  policy  was 
never  In  force  because  the  premium  was  not 
paid  until  after  the  last  loss  was  sustained. 
Beliance  Is  had  upon  a  clause  of  the  policy 
providing  that  "the  Insurance  shall  not  be  in 
force  or  effect  until  and  unless  *  *  • 
the  premium  thereon  is  paid."  Provision  of 
such  clauses  may  be  waived,  niey  may  be 
waived  by  a  general  agent.  In  'the  instant 
case  the  provision  was  waived  by  the  acta 
of  the  defendant's  general  agent,  the  firm 
of  Drake  ft  Sons,  Insnrancers,  Inc.  It  re- 
tained the  premium  after  it  was  paid.  The 
pr«nium  was  paid  according  to  the  agree- 
ment between  the  general  agent  and  insur- 
ed, the  agent  allowing  60  days  for  the  pay- 
ment The  controlling  fact,  however,  is  that 
the  general  agent  waived   the  requirement 


no  error  in  the  record  in  this  connection.  26 
Cy&  1517;  Ins.  Co.  ▼.  Friedenthal,  1  Coj.o. 
App.  6,  27  Pac.  88;  Schoneman  v.  Western 
Uve  Stock  Ins.  Co.,  16  Neb.  404,  20  N.  W. 
284. 

[6,  7]  The  plaintiff  In  error  contends  that 
whatever  waiver  there  was  of  any  provision 
of  the  policy  was  by  the  acts  of  Drake  & 
Sons,  and  that  this  firm,  or  Drake,  had  no 
authority  to  waive  any  clause  or  the  provi- 
sions thereof.  The  contention  further  is  that 
Drake  was  not  a  general  agent,  but  only  a 
soliciting  agent,  and  r^ance  is  placed  upon 
the  provisions  of  the  Insurance  Code  (para- 
graph 9,  {  3107,  R.  S.  1908)  to  the  effect  that 
no  statement  or  declaration  made  by  '^n 
agent,  not  contained  in  the  application,  shall 
be  taken  or  considered  as  having  been  made 
by,  or  brought  to  the  notice  or  knowledge  of, 
the  company,  or  as  >'^l^^fr^ng  it  with  any  lia- 
bility by  reason  thereof.  If  Drake,  or  his 
firm,  was  a  mere  soliciting  agent,  this  stat- 
utory provision  might  have  some  applica- 
tion in  the  instant  case,  but  he  was  not  He 
was  a  general  agent,  having  express  authori- 
ty to  appoint  and  supervise  soliciting  agents, 
and  when  he  undertook  to  take  applications 
he  was  still  a  general  agent.  Performing 
the  duties  of  a  soliciting  agent  did  not  divest 
him  of  his  character  as  a  general  agent.  In 
which  capacity,  at  various  times,  he  appear- 
ed to  act  and  deal  with  plaintiffs,  and  In 
which  character  he  was  hdd  out  by  defend^ 
ant  to  the  general  pabUa  From  various 
facts,  most  of  them  undisputed,  appearing 
In  the  record,  Drake  ft  Sons  should  be  treat- 
ed as  general  agents.  As  such  general  agents 
they  were  empowered  to  waive  conditions  of 
forfeiture  in  the  policy,  and  it  should  be  held 
that  their  knowledge  is  the  knowledge  of 
the  insurer,  notwithstanding  any  excess  of 
their  actual  authority.    14  R.  C.  L.  1158. 

It  seems  clearly  established  by  the  record 
that  the  policy  of  Insiurance  was  issued  and 
became  effective,  that  the  insured  suffered 
the  losses  intended  to  be  Indemnified  by  the 
insurer,  and  that  plaintiffs  were  guilty  of 
no  fraud  or  concealment.  Under  such  cir- 
cumstances, the  Insured  ought,  in  Justice,  to 
recover.  In  our  opinion  the  record  shows 
no  such  error  as  affected  the  substantial 
rights  of  the  defendant. 

The  Judgment  is  a£9rmed. 

TBLLBR  and  DENISON,  JJ.,  agree  with 
the  conclusion. 

SCOTT,  G.  J.,  and  BAILEiY,  3.,  not  partic- 
ipating. 


Digitized  by 


Google 


60« 


a04  PACIFIC  BEPORTEB 


iCalA. 


WEISS  V.  GOAD.     (No.  9890.) 

(Sopreme  Conrt  of  Colorado.     Feb.  6.  1922. 
BehearinK  Denied  March  6.  1922.) 

Libel  tmi  slaadar  ^s>il2(3)— EvMaaca  held  te 
show  tratb  of  clutrge  pialatitf  took  Moaqr 
from  ceaaty  ■■lawfally. 
In  an  action  for  libel  ia  charsinK  that  plain- 
tiff had  atolen  money  from  the  coonty  of  which 
he  was  sheriff,  where  the  libel  itself  showed 
the  accasation  was  of  larceny  by  obtaining  nn- 
lawfnlly,  not  her  physical  taking,  plaintiff's 
testimony  that  he  sabmitted  two  biUa  to  the 
coanty  coLtaininK  duplicate  items  to  the  amonnt 
stated.  kBowing  that  the  items  were  duplicated, 
and  that  he  got  the  money  without  caUinc  the 
board's  attention  to  that  fact,  and  that  in  other 
cases  be  took  money  knowing  be  was  receiving 
pay  twice,  shows  the  truth  of  the  diarge  so 
that  a  verdict  for  plaintiff  was  not  sustained 
by  the  eTtdence. 

Whitford,  3.,  dissenting. 

Oi  Bana 

Error  to  District  Court,  Bio  Grande  Coan- 
ty;  W.  N.  Searcy,  IvOge. 

Action  for  Ubd  by  John  F.  Goad  against '. 
Angnst  Weiss.  Judgment  for  the  plaintiff, ' 
and  defendant  brings  error.  Berersed  and ' 
remanded. 

James  P.  Veerkamp,  of  Monte  Vista,  for 
plaintiff  in  error. 

Jesse  Stephenson,  of  Monte  Vista,  for  de- ; 
fendant  in  error. 


DENISON,  J.     Goad  had  a  verdict  and 
Jiidg:mait  against  Weiss  for  (1,000  for  UbeL . 
The  libel  waa  an  accosatlon  that  Goad  stole 
9372.98  from   the  county  of  which  tie  was 
aheriff. 

One  of  the  defezises  was  the  truth  of  the 
charge.  It  appears,  from  the  Ub^  itself,  that 
the  accusation  was  not  of  larceny  by  physical 
taking,  but  of  obtaining  unlawfully.  If  then 
the  $372.98  was  obtained  nnlavrfully  by  fraud  . 
or  otherwise,  the  charge  was  true. 

Uoad  was  shown  by  the  evidence  to  have ' 
presented  to  the  board  of  county  commis- 
sioners a  bill  for  items  of  expense  to  the 
amount  of  $372.98,  which  items  were  all  In- ; 
duded  In  another  bill  presented  at  the  same 
time.  Both  bills  were  allowed  and  he  got 
the  money  on  them  both.  i 

He  says  In  his  testimony  that  this  was  a  i 
mistake;  that  the  county  attorney  had  asked  ' 
him  to  itemize  his   expoises,  and  that  he , 
therefore  itemized  them  separately,  and  that ' 
be  did  not  know  he  had  collected  the  money 
for  them  twice  till  the  expert  who  examined 
his  booka  tiM  him.'  He  testifies,  however, 
that  he  put  in  both  bills  at  the  same  time, 
verified  by  oath,  knowing  that  said   items 
were  duplicated,  and  that  he  knew  tbey  were 
duplicated  when  the  bills  were  allowed  and 
he  got  the  money  on  them  without  ever  call- 
ing the  board's  attention  to  the  fact.     He 


also  testifies  that  in  other  caaes  be  took 
money  knowing  he  was  receiving  pay  twice^ 
and  admits  that  he  took  duplicate  pay  many 
other  times — which  be  says  were  oversights. 
Under  these  admissions,  we  must  say  that 
the  evidence  was  insufficient  to  Justify  the 
verdict. 
Beversed  and  remanded. 

WHITFORD,  J.,  dissents.. 
SCOTT,  C.  J.,  and  BAILET,  J,  not  par- 
ticipating. 


VAN  DIEST  V.  PEOPLE.    (No.  10250.) 
(Supreme  Conrt  of  Colorado.    Feb.  6k  1822.) 

1.  Criaiiaai  law  «=>|  159(4)— Vertfct  depeatf* 
lag  wholly  oa  veracity  of  wilMsaee  eaaaot  ho 
Mstnrhed. 

Where  a  verdict  depends  wholly  npon  the 
veradty  of  the  witnesses,  of  whidi  the  Jury 
is  the  sole  judge,  it  cannot  be  disturbed. 

2.  Robbery  «=928— Verdict  of  lailty  of  "rob* 
bery  with  a  deadly  woapoa,"  oMHtlBg  "as 
diarfod  la  the  iaforaatioa.''  held  taSalaBL 

In  prosecution  for  robbery,  a  verfict  find- 
ing defendant  guilty  of  "Vobliery  with  a  deadly 
weapon,  to  wit,  a  gnn"  without  aaying  "as 
chanced  in  the  information"  or  finding  tiiat  de- 
fendant "was  armed  with  a  dangerous  weapon, 
with  intent,  if  resisted,  to  kill"  or  to  maim, 
according  to  Laws  1921,  p.  237.  and  according 
to  the  tenor  of  the  information,  was  sufficient. 

En  Banc. 

Error  to  District  Coart,  Arapahoe  County; 
S.  W.  Johnson,  Judge. 

Peter  Van  Diest  was  convicted  of  robbery 
with  a  deadly  weapon,  and  be  brings  error. 
Supersedeas  denied,  and  judgment  affirmed. 

C.  A.  Irwin,  of  Denver,  for  plaintifl  in 
error. 

Victor  B.  Keyes;  Atty.  Gen.,  and  Charles 
H.  SboTick,  Asst  Atty.  (Sen.,  for  the  Feopta, 

DEXISON,  J.  [1]  Van  Dlest  was  convlctr 
ed  npon  a  charge  of  robbery  with  a  deadly 
weapon.  He  brings  error,  and  dalnis  tbat 
the  otmvictlon  sboold  be  reversed:  First, 
because  the  verdict  is  not  sustained  by  the 
evidence:  and,  aecond,  because  the  verdict 
is  insofiicient  to  support  the  Judgment. 

As  to  the  first  ptdnt.  we  have  examined  the 
evidence  with  great  care:  We  cannot  dis- 
torb  the  verdict.  It  depends  wboUy  npon 
the  veracity  of  the  witnesses  of  which  the 
jury  is  the  sole  Judge. 

[2]  As  to  the  second  point,  the  verdict 
finds  the  defendant  guilty  of  "robbeiy  with 
a  deadly  weapon,  to  wit,  a  gun."  It  does 
not  say  "as  charged  In  the  information."  It 
is  claimed  that  It  ought  to  have  done  so  or 
el^se  to  liave  found  that  the  defendant  "was 
armed  with  a  dangerous  weapon,  with  in- 
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tent,  If  resisted,  to  kill"  or  to  malm,  ac- 
cording to  the  statute  (S.  L.  1921,  c  92), 
and  according  to  the  tenor  of  the  Informa- 
tion. 

We  cannot  see  that  the  verdict  is  insuffi- 
cient The  most  that  could  t>e  said  is  that 
the  jury  failed  to  find  the  Intent  to  kill  or 
maim  if  resisted;  but  nevertheless  the  ver- 
dict is  still  a  good  conTiction  of  robbei7,  and 
the  sentence  is  within  the  punishment  pre- 
scribed for  that  offense. 

The  supersedeas  is  denied,  and  Judgment 
affirmed. 

SCOTT,  C.  X,  not  participating. 


TOWN  OF  ENGLEWOOD  v.  JONES  at  al. 
(No.  10243.) 

(Supreme   Court  of   Colorado.    Feb.  6,   1(^2. 
Rehearing  Denied  March  6,  1922.) 

1.  Municipal  corporations  $=333 (6)— Evidence 
held  to  show  maintenance  of  street  and  tights 
so  as  to  prevent  exclusion  of  adjoining  lands. 

In  proceedings  to  exclude  lands  from  a 
municipality  under  Sess.  Laws  1913,  p.  154, 
evidence  held  to  show  that  the  municipality  had 
maintained  a  street  and  lights  thereon  adjoin- 
ing the  land,  so  that  its  owners  were  not  en- 
titled to  have  it  excluded  under  the  proviso 
of  section  3  of  that  act. 

2.  iMunlcipal  corporations  «=»30  —  Lights  on 
opposite  side  of  street  prevent  exelusion  of  i 
land. 

Lights  on  a  ntreet  which  adjoins  lands  j 
sought  to  be  excluded  from  a  municipality,  ad-  i 
join  those  lands,  though  they  are  located  on  the 
opposite  side  of  the  street,  eince  the  purpose  of 
street  lights  is  to  light  the  traveler,  and  not  to 
lii^ht  the  adjoining  lands,  and  the  maintenance 
of  such  lights  by  the  municipality  prevents  the 
exclusion  of  the  lands. 

3.' Municipal    corporations    9=330— Amount   of 

work  in  maintaining  street  Immaterial  in  de- 

termlnini  exclusion  of  lands. 

Where  a  city  had  maintained  for  several 

years  a  street  adjoining  a  tract  of  land  sought 

to  be  excluded  from  the  corporate  limits,  it  was 

immaterial  that  the  amount  expended  for  such 

maintenance  had  been  small. 

4.  Municipal   corporations   ®=>30 — Insufficiency 
of  street  lights  to  light  adjoining  lands  does 
not  authorize  exclusion  of  lands  from  town. 
The  fact  that  the  lights  maintained  by  a 
municipality  on  a  street  adjoining  lands  sought 
to  be  excluded  from  the  corporate  limits  were 
not  bright  enough  to  light  the  lands  in  con- 
troversy does  not  prevent  the  maintenance  of 
such  lights  from  being  sufficient  to  require  the 
denial  of  the  petition  for  exelusion. 


5.  Municipal   corporations  ©=330 — Contract  to 
pay  for  maintaining  streets  Is  maintenance 
of  them. 
A  municipality  which  had  contracted  to  pay 

an  annual  sum  for  the  maintenance  of  a  street 


adjoining  lands  sought  to  be  excluded  from  the 
corporate  limits  maintained  such  streets,  so  as 
to  defeat  the  right  to  exclusion  of  the  land. 

Department  2. 

Error  to  Arapahoe  County  Court;  George 
W.  Dunn,  Judge. 

Proceeding  by  Jacob  0.  Jones  and  others 
against  the  Town  of  Englewood,  to  have  cer- 
tain land  excluded  from  the  municipal  limits. 
Judgment  for  plaintifl's,  and  respondent 
brings  error.  Reversed  and  remanded,  with 
directions  to  oiter  Judgment  for  respondent. 

R.  H.  Blackman  and  Samuel  Chutkow, 
both  of  Denver,  for  plaintiff  in  error. 

F.  T.  Johnson  and  S.  H.  Johnson,  both  of 
Denver,  for  defendants  in  error. 

DENISON,  J.  Jacob  O.  Jones  and  others 
brought  suit  In  the  county  court  of  Arapahoe 
county  under  chapter  52  of  the  Session  Laws 
of  1913,  to  disconnect  certain  of  their  lands 
from  the  city  of  Englewood,  and  obtained  a 
decree.  The  dty  now  asks  for  a  super- 
sedeas. 

The  statute  provides  that  land  may  be  dis- 
connected from  a  municipal  corporaticm  upon 
petition  to  the  court  showing  certain  facts 
particularly  set  out  in  the  statute,  and  sec- 
tion Q  of  the  act  provides: 

"  *  •  *  And  upon  the  hearing  and  proof 
of  the  facts  set  forth  in  said  petition,  it  shall 
be  determined  whether  said  tract  or  tracts  of 
land  should  be  disconnected  from  such  city  or 
town,  and  the  court  shall  enter  an  order  or 
decree  accordingly.  Provided,  that  whenever 
a  city,  or  town  has  maintained  streets,  lights 
and  other  public  utilities  for  the  period  of 
three  years  through  or  adjoining  to  said  tract 
or  tracts  of  land  the  owners  shall  not  be  en- 
titled to  the  provisions  of  this  act" 

Adjoining  the  land  in  question,  and  on  the 
south,  is  a  street,  knonvn  as  Hampden  ave- 
nue, which  was  a  county  road  before  the 
incorporation  of  the  city  about  30  years  ago, 
and  has  been  maintained  by  the  city  ever 
since  such  incorporation.  Considerable  work, 
such  as  scraping  and  graveling,  has  been 
done  on  the  street  at  the  exjjense  of  the 
city  during  that  time;  street  lights  have 
been  maintained  thereon  by  the  city,  and  up- 
on one  portion  (not,  however,  adjoining  this 
property)  considerable  change  in  the  location 
of  the  street  was  made,  and  a  bridge  built. 
The  city  claims  that  these  works  are  suffi- 
cient under  the  provisions  above  quoted,  to 
prevent  the  disconnection  of  the  land.  In 
this  we  think  the  city  is  right 

[1]  There  is  much  doubt  under  the  terms 
of  said  chapter  52  what  conalderatioDS  would 
be  sufficient  to  Justify  the  court  In  denying 
the  petition,  whether  matters  of  equity  or  ex- 
pediency are  to  be  considered,  or  whether, 
upon  proof  of  the  facts  required  to  be  stated 
in  the  petition,  the  court  Is  bound  to  grant 
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the  pnyw  nnless  the  matters  mentioned  In 
the  above  proviso  are  made  to  appear.  But 
It  Is  not  necessary  for  us  to  consider  these 
matters.  It  is  clear  that  the  dty  for  more 
than  three  years  has  maintained  a  street  and 
llsbts  adjoining  the  tract  in  questioo.  The 
street  adjoins  the  land,  and  nothing  but 
an  imaginary  line  separates  it.  The  lights 
are  on  this  street;  therefore  they  also  ad- 
Join  the  land. 

[2,  3]  It  Is  daimed  that,  since  the, lights 
were  on  the  side  of  the  street  opposite  the 
land,  they  were  not  adjoining  the  land ;  but 
we  think  that  is  not  a  fair  interpretation  of 
the  word.  The  principal  puriMse  of  the 
street  lights  Is  to  aid  travelers  on  the 
street ;  if  they  are  not  on  both  sides  it  mat- 
ters little  which  side  of  the  street  they  are 
on;  they  Improve  the  street  for  traveling 
purposes  to  the  benefit  of  all  travelers.  In- 
cluding dwellers  on  the  street,  and  they 
thereby  enhance  the  value  of  the  land.  The 
amount  of  work  done  on  the  street  is  claimed 
to  be  very  small,  but  that  Is  not  Important; 
the  street  has  been  maintained. 

It  is  claimed,  under  Morrison  v.  Town  of 
lAfayette,  67  Oolo.  220,  184  Pac.  301,  that 
because  the  street  was  originally  a  county 
road  the  provisos  of  the  section  3  do  not  ap- 
ply. The  court  below  seems  to  have  pro- 
ceeded upon  that  theory.  That  case  does  not 
wapvott  the  Judgment  here,  If  we  mentlcm 
only  the  difTerence  of  the  maintenance  of 
lights  in  this  case  and  none  in  that 

[4]  It  is  claimed  that  the  lights  are  not 
benefldal  to  the  land  because  they  do  not 
shed  light  enough  nor  throw  it  far  enough 
to  light  the  land  itself.  As  we  said  before, 
that  is  not  the  purpose  of  street  lights.  They 
are  to  light  travel. 

[5]  It  is  said  that  the  city  does  not  main- 
tain these  lights  because  it  has  entered  into 
a  contract  with  a  light  company,  and  pays 
it  a  yearly  sum  to  maintain  them.  Clearly, 
if  the  city  pays  for  the  maintenance  it  is 
maintaining  them. 

The  Judgiueut  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  the  respondents. 

TELLER,  Acting  Chief  Justice,  and  AL- 
LEN, J.,  concur. 


TAYLOR   V.  SAUNDERS.      (No.   9980.) 

(Supreme  Court  of  Colorado.     Feb.  6,  1822. 
Behearing  Denied  March  6,  1922.) 

Master  and  servant  «=»88  (7)— Motemaa  sleep. 

Ing  In  oar  bam  bsmed  btU  withia  "coarse  of 

employnent." 
Where  a  street  car  motorman  retnming  to 
a  car  bam  at  S:30  a.  m.,  after  12  hours'  service, 
had  2  hours  and  Ifi  minutes  before  the  time  for 


reporting  for  his  regular  run,  and  It  woidd  have 

taken  him  1%  hours  to  have  gone  home  and 
returned,  and  sleeping  in  the  car  bam  was  not 
prohibited,  his  act  in  remaining  in  the  car 
and  {ailing  asleep  did  not  suspend  the  relation 
of  master  and  serrant,  but  was  within  "course 
of  his  employment,"  and  the  railway  company 
was  liable  for  his  death  censed  by  its  negli- 
gent burning  of  the  bam. 

[Ed.  Note.->-For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Error  to  District  Court,  Teller  Ooonty; 
John  W.  Sheafor,  Judge. 

Action  by  Frances  O.  Saunders  against 
George  M.  Taylor,  receiver  of  the  Colorado 
Springs  ft  Cripple  Creek  District  Railway 
Company.  From  judgment  for  plaintiff,  de- 
fendant brings  error.     Affirmed. 

Horace  O.  Lunt,  of  Colorado  Springs,  for 
plaintiff  In  error. 

ALLEN,  J.  This  is  an  action  for  damages 
for  death  by  wrongful  act  It  was  brought 
by  the  widow  of  Wesley  W.  Saunders,  de- 
ceased, who  met  his  death  while  in  the  em- 
ploy of  the  defendant,  the  receiver  of  the 
Colorado  Springs  ft  Cripple  Creek  District 
Railway  Company.  The  cause  of  action  la 
grounded  on  negligence:  There  was  a  verdict 
and  judgment  for  plaintiff.  Defendant 
brings  the  cause  here  for  review. 

The  principal,  and  in  effect  the  cmly,  con- 
tention of  the  plaintiff  in  error,  defendant 
below,  is  that  the  relation  of  master  and 
servant  was  suspended  at  the  time  the  em- 
ployee Saunders  met  his  death. 

Saunders'  employment  was  tliat  of  a  mo- 
torman. His  usual  duty  was  to  operate  a 
car  which  left  the  car  bam  shortly  before  6 
o'clock  In  the  morning  and  returned  at 
about  9:30  a.  m.  He  made  his  regular  run, 
on  November  20,  1918,  and  at  about  3:80  p. 
m.  on  that  day  he  was  required  to  report  at 
the  car  barn  and  to  take  out  another  car.  He 
did  this,  taking  a  shift  ordinarily  w<»ked  by 
another  motorman,  and  remained  with  the 
car  until  3:30  a.  m.  the  next  morning,  when 
it  returned  to  the  car  barn.  He  then  remain- 
ed in  the  car,  and  fell  asleep.  Shortly  after- 
wards, and  about  4:30  a.  m.,  the  car  bam 
caught  afire.  Saunders  lost  his  life  in  the 
fire.  There  is  evidence  tliat  the  burning  of 
the  bam  was  due  to  the  negligence  of  the 
defendant  and  of  a  fellow  servant  of  Saun- 
ders. As  to  Saunders,  or  plaintiff,  the  neg- 
ligence was  undoubtedly  actionable,  if  the 
relation  of  master  and  servant  existed  at  the 
time  of  the  fire  and  of  Saunders'  death. 

Whether,  in  any  particular  case,  an  em- 
ployee was  acting  within  the  scope  of  his 
employment,  and  was  in  fact  an  employee.  Is 
to  be  determined  with  a  view  to  all  oC  the 
surrounding  circumstances.    Every  case  will 


HsoTw  oUwr  oasM  •••  ums  topla  and  liBY-NUMBBR  In  »U  Kay-N  umbered  OlsvMa  sod  ladans 


Digitized  by 


Google 


OUo.) 


OWILLItf  T.  ASHKR 
(toi  P.) 


609 


18 


differ  necenarOy  from  arery  other  ease. 
R.  O.  L.  580,  I  86. 

When  Sannden  reaohed  the  car  barn  at 
3:30  a.  m.,  after  about  12  hoars'  oontlnaoiu 
oervice,  there  only  remained  to  Um  2  taonra 
and  15  mlnntea  before  the  time  for  reporting 
for  his  regular  run  or  shift  His  home  was 
1\^  miles  distant  from .  the  bam.  Had  he 
thai  cone  to  his  home,  aboat  l)i  hours 
woold  hare  been  eonsomed  in  going  to  and 
coming  baok  from  the  house.  To  have  gone 
home  would  also  have  resulted  in  the  loss  of 
ai/eep  and  impairment  of  Us  .physical  condi- 
tion. His  remaUilng  in  the  car  was  not  as- 
suming a  poslUoQ  of  peril  merely  for  his  own 
pleasure  or  convenience.  Had  he  remained 
in  the  car  simply  to  obtain  a  rest.  It  would 
have  been  exercising  a  reasonable  privilege 
of  an  employee.  Jacobson  v.  Merrill,  etc., 
Mill  Co.,  107  Minn.  74,  119  N.  W.  510,  22  L. 
B.  A.  (N.  S.)  309.  The  defendant  did  not  pro- 
hibit employees  from  sleeping  in  the  car 
bam.  The  time  for  making  the  nest  run 
being  so  near  at  hand,  Saunders  was  acting 
witliln  the  course  of  his  employment  by 
waiting  in  the  car  for  the  next  shift  Instead 
of  going  elsewhere  in  the  meantime.  Hous- 
ton, etc.,  Co.  V.  McHale,  47  Tex.  Civ.  App. 
380,  105  S.  W.  1149. 

In  our  opinion,  Saunders  met  his  death 
while  the  relation  of  master  and  servant  sub- 
sisted between  him  and  the  defendant. 

There  Is  no  error  In  the  record. 

The  judgment  is  affirmed. 

TBJLUJH,  jr.,  sitting  for  SCOTT,  a  J.,  and 
WHITFORD,  jr.,  concur. 


QWILLIM  «t  al.  V.  ASHER.    (No.  10231.) 

(Supreme  C!onrt  of  Colorado.     Jan.  9,  1922. 
Rehearing  Denied  March  6,  1922.) 

1.  Actios  «=a38(5)— Complaint  for  eoDveyaaea 
vt  two  tracts  to  dlfferMt  grantees  states  one 
oaaso  of  action. 

A  complaint  by  a  judgment  creditor  to  set 
aside  separate  conveyances  by  the  debtor  to 
his  wife  and  to  Ids  daughters,  involving  differ- 
ent tracts  of  land,  and  made  and  recorded  on 
different  dates,  bat  alleged  to  have  been  in 
furtherance  of  a  scheme  of  the  debtor  to  trans- 
fer all  Ills  property  beyond  the  reach  of  his 
creditors,  states  but  one  cause  of  action. 

2.  FraudalMrt  oonveyancee  «=957(5)— Convey- 
aiwe  to  wife  leaving  husband  solvent  as  part 
of  scheme  to  convey  ail  lands  is  void. 

Where  a  husband  conveyed  land  to  liis  wife 
as  part  of  a  scheme  on  bis  part  to  convey  all 
•f  his  land  beyond  the  reach  of  liis  creditors, 
and  the  wife  accepted  the  gilt  Imowing  of  such 
intent,  the  conveyance  was  invalid  as  against 
the  creditors,  though  it  left  the  husband  sol- 
vent until  he  conveyed  his  remaining  land  to 
Us  daughters. 


3.  Piaadlag  fisOH—tt  allegations  of  fact  show 
aqnitafci*  •wnerahlp  aad  trast,  oMdnslon  will 
be  daemsd  surplnsaga. 

Bven  if  the  allegations  in  a  complaint  for 
fraudulent  conveyances  that  the  grantor  wa* 
Btm  the  equitable  owner,  and  that  the  grantees 
held  in  trust  for  him,  were  conclusions  of 
law,  such  conclusions  followed  from  allega- 
tions that  the  conveyances  were  made  without 
consideratton,  with  intent  to  defraud  the  credi- 
tors' grantor,  so  that  the  allegations  of  the 
conclusions  were  surplusage. 

4.  Pleading  «=38(  1 5)— Allegations  of  fraudu- 
lent Intent  held  not  conclusions. 

Allegations  that  the  conveyances  alleged 
to  he  fraudulent  were  made  with  a  view  to  con- 
tracting future  obligations,  and  with  fraudulent 
intent  to  contract  future  obligations,  were  not 
conclusions  of  law,  and,  witli  the  allegation  that 
the  deeds  were  made  to  defraud  creditors,  were 
sufficient  to  allege  they  were  made  with  intent 
to  incur  and  escape  future  obligations. 

5.  Appeal  and  error  «=9888(f),  i039(2)--Ai« 
legation  in  complaint  for  fraudulent  convey- 
ances defendant  was  owner  of  record  does 
not  require  reversal,  as  oomplatnt  may  be 
amended. 

In  a  complaint  to  set  aside  conveyances 
alleged  to  be  fraudulent,  an  allegation  that,' 
prior  to  the  conveyances,  the  defendant  was  the 
owner  of  record  of  the  lands,  without  an  allega- 
tion that  he  was  the  actual  owner,  is  not  so 
defective  as  to  justify  a  reversal  of  the  Judg- 
ment for  plaintiff,  but,  if  necessary,  the  com- 
plaint can  be  amendeid  on  afBrmance  of  the 
judgment. 

6.  Fraudulent  «OBveyaiM!es  4ls»263  (4)— Com- 
plaint held  to  allege  grantees'  knowledge  of 
fraud. 

A  complaint  alleging  that  a  debtor  convey- 
ed his  land  to  his  wife  and  daughters  for  the 
purpose  of  defrauding  his  creditors,  particu- 
larly the  plaintiff,  with  fraudulent  intent  to  con- 
tract future  obUgations,  wliich  was  known  to 
the  grsntees,  sufficiently  alleges  the  grantees' 
Imowledge  of  the  grantor's  fraud. 

7.  Fraudulent  conveyances  «=3l54(l)— Plain- 
tiff need -not  have  given  eredit  on  faith  of 
defendant's  ownership  of  property. 

To  entitle  a  judgment  creditor  to  have  set 
aside  as  fraudulent  a  voluntary  conveyance  by 
the  debtor,  executed  before  the  judgment  was 
rendered,  but  not  recorded  until  thereafter, 
the  creditor  need  not  show  that  he  relied  or 
extended  credit  on  the  defendant's  apparent 
ownership  of  the  lands  in  order  to  be  entitled 
to  have  the  conveyances  set  aside. 

8.  Frauduloat  osnvoysiices  «=»95(2)  —  As- 
sumption of  mortgags  by  grantee  Is  not  safll- 
clent  consideration. 

A  conveyance  by  a  husband  to  his  wife,  sl- 
leged  to  have  been  in  fraud  of  creditors,  was 
not  supported  by  a  consideration,  though  there- 
by the  wife  assumed  the  payment  of  a  mortgage 
against  the  property  of  $3,500,  where  the  value 
of  the  property  under  the  evidence  might  have 
been  found  to  be  $12,000. 
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•.  FreudulMt  ooavayanoM   4=>96(3)— AgrM- 
meat  by  dMightBrs  tn  pay  prAmlniiis  on  In- 
surance for  benefit  of  mother,  held  not  oen- 
■   sldeFKUoik 

'  Where  a  debtor  conveyed  property  to  his 
danghters  to  deftkud.his  creditors,  a  promise 
by  the  daughters  to  pay  life  insurance  premi- 
ume  on  their  father's  life  for  the  benefit  of 
their  mother,  in  addition  to  asauaung  a  mort- 
gage against  the  property  for  Jees  than  its 
value,  was,  in  effect,  a  transfer  pro  tanto  of 
the  excess  value  of  the  property  to  the  moth- 
er, and  was  not  sufficient  consideration  to  sup- 
port the  conveyance. 

Department  2. 

Error  to  I>istrict  Court,  El  Paao  County; 
Arttmr  Oomfortli,  Judge. 

Action  by  William  D.  Aahfir  against  B.  J. 
Gwilllm,  Janet  GwllUm,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  Janet 
Owllllm  and  others  bring  error,  and  move  for 
supersedeas.  Supersedeas  denied,  and  Judg- 
ment aflBrmed. 

Samuel  H.  Kinsley  and  Leon  H.  Snyder, 
both  ot  Colorado  Springs,  for  plaintiffs  in 
error. 

W.  D.  Lombard,  0.  B.  Horn,  Willis  L. 
Stracban,  and  Eugene  D.  Proton,  all  of 
Colorado  Springs,  for  defendant  in  error. 

DENISON,  J.  The  defendant  In  error,  a 
Judgment  creditor  of  R.  J.  Owllllm,  brought 
suit  against  him,  Janet,  his  wife,  and  Gwlad- 
ys  and  Gwendolln,  his  daughters,  to  set  aside 
two  certain  conveyances  of  land  from  said 
R.  3.  OwiUlm  to  his  said  relatives.  The 
plaintiff  had  a  decree,  and  the  wife  and 
daughters  bring  error,  and  move  for  superse- 
deas. They  attack  the  complaint  on  two 
grounds:  (1)  That  two  causes  are  stated  in 
one  count;  (2)  that  the  facts  stated  are  in- 
sufficient. They  also  claim  that  the  evidence 
is  insufficient  to  support  the  decree. 

1.  The  complaint  alleges  that  on  Decem- 
bw  1,  1919,  plaintiff  began  snlt  against  R. 
J.  Owillim,  and  on  August  i,  1920,^  recovered 
a  Judgment  therein;  that  December  1,  1919, 
Gwilllm  was  owner  of  record  of  two  parcels 
of  real  estate,  viz.,  a  ranch  and  a  house  in 
Colorado  Springs;  that  December  13,  1910, 
he  ffled  or  caused  to  be  filed  for  record  a 
deed  of  the  ranch,  dated  November  9,  1917, 
from  himself  to  Janet,  his  wife,  and  July  8, 
1920,  a  deed  of  the  house,  dated  September 
24,  1918,  from  himself  to  his  two  danghters ; 
that  said  deeds  were  without  consideration, 
and  for  the  purpose  of  defrauding  his  cred- 
itora,  particularly  the  plaintiff,  and  "were 
executed  with  a  view  to  contraetlng  future 
obUgationa,"  and  "with  fraudulent  intent 
*  *  *  to  the  contracting  of  future  oUl- 
gatlons,"  and  left  Gwilllm  wlthont  pr(^)erty 
to  satisfy  plaintlirs  Judgment  and  rendered 
him  Insolvent;  that  while  said  deeds  remain- 
ed unrecorded  Gwilllm  retained  the  property 
and  represented  himself  to  be  the  sole  own- 


er; that  he  was,  and  Is,  the  equitable  own- 
er, and  that  said  grantees  hold,  in  trust  for 
him,  and  that  said  trust  was  created  with 
fraudulent  intent  on  his  part  to  the  con- 
tracting of  future  obligations,  whidi  wa» 
known  to  his  grantees. 

[1  ]  We  think  this  states  but  one  cause  of 
action.  Thb  substance  of  the  pleading  Is 
clear,  though  Its  expression  is  confased. 
Gwilllm  conveyed  all  his  proiierty  to  his  wife 
and  daughters  to  prevent  plaintiff  from  col- 
lecting his  judgment  That  the  conveyance* 
were  far  apart  In  date  and  record,  and  to 
different  grantees,  is  immaterial,  since  it  ap- 
pears that  l^ey  constitute  one  fraudulent 
transaction  on  the  part  of  the  grantor,  and, 
because  they  knew  his  intent,  <ni  the  part 
of  the  grantees  also. 

If  we  test  this  by  Mr.  Pomeroy's  rule  we 
get  the  same  result;  there  Is  but  one  pri- 
mary right  in  plaintiff  and  one  corresponding 
duty  in  defendants — that  is;  to  bold  Gwll- 
llm's  property  for  application  to  his  debts — 
and  but  one  violation  thereof — that  is  the 
transfer  by  defendants  with  a  common  pur- 
pose to  avoid  that  duty.  Pom.  Rem.  &  Rem'l 
Rights,  {{  1,  452-459,  618-^22 ;  Fanners'  High 
Line  Canal  &  Res.  Co.  v.  Webber  (Colo.  Sop.) 
201  Pac.  556. 

2.  Does  the  complaint  state  a  cause  of  ac- 
tion?   We  think  It  does. 

[2]  Plaintiffs  in  error  say  that,  since 
Owllllm  is  not  shown  to  have  been  indebted 
at  the  date  of , the  deed  to  the  wife,  and  since 
it  left  him  solvent,  with  property  in  his  name 
and  control,  that  deed  was  valid,  and  her 
knowledge  of  his  fraudulent  Intent  to  incur 
future  obligations  and  escape  them  by  means 
of  these  deeds  was  immaterial,  and  so  no 
cause  is  stated  against  the  wife.  We  do  not 
agree  with  this  argument  It  tbe  wife  ac- 
cepted a  gift  of  land  from  her  husband  know- 
ing such  intent  she  had  no  equity  In  the  land 
as  against  his  creditors.  The  effect  of  the 
allegations  is  to  make  the  two  deeds  part 
of  one  fraudulent  transaction. 

True,  as  this  court  has  held,  a  solvent  man 
may  give  his  wife  property  to  protect  her 
against  his  future  misfortunes,  but  if  the 
gift  is  part  of  a  scheme  to  dUpose  of  all 
his  property  by  unrecorded  deeds,  and  then 
to  Incur  obligations  and  escape  them,  and  she 
knows  it.  the  case  is  different. 

[3]  Tte  allegation  that  the  grantor  was 
still  the  equitable  owner  may  be  a  conclu- 
sion of  law,  though  in  this  Jurisdiction  it 
would  aeem  not  (Bica  v.  Bush  et  al.,  16  Colo. 
484,  27  Pac.  720);  but  the  alleged  fraudu- 
lent purpose  and  acts  show  him  to  be  the 
equitable  owner  so  far  as  hla  creditor's 
rights  are  concerned.  So  of  Che  allegation 
of  a  secret  trust.  The  trust  results  from 
the  conveyance  without  consideration  for  a 
fraudulent  purpose  known  to  the  grantee: 
sufficient  facts,  therefore,  are  alleged  to  snp- 
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port  the  lecal  eaaxiatiaus,  aad  tlras  tbe  air 
li^tlons  of  tmdk  condnaiozui  bocome  sotptiiB- 
age.  TbB  frandnlaBl;  purpose  vitiates  tlie 
whole  transaction;  the  doctrine  at  tnutand 
eqnitablA  title  Is  bat  eqaltr's  method  of 
righting  the  vrong. 

[4]  The  ailegatkn  tikat  the  deeds  were 
made  "with  a  view  to  tbe  contracting  of  <«• 
ture  obllgatlonB,"  and  "with  franduient  In- 
tent *  *  *  to  the  contracting  of  fntsre 
obligations."  la  not  a  oonclndon  of  law,  and, 
taken  with  the  allegation  that  said  deeds 
were  made  to  defraud  creditors,  amounts  to 
an  aUegation  that  tbe  deeds  were  made  with 
intent  to  incur  and  escape  future  obliga- 
tiiMn^  and,  though  aot  as.  claaxi  as  might  be^ 
we  tfeink  the  complaint  fairly  ocmstxued  is 
fli^dent. 

[t]  It  is  said  that  the  cemsilalnt  doea  not 
allege  that  OirllUm  was  tbe  owner  of  th« 
yrop^ty,  but  merely  that  he  was  the  owner 
of  record,  and  that  that  Is  not  enous^.  If 
this  position  be  correct,  tbe  complaint  shoold 
be  amended  on  a^mance  of  the  Judgment; 
The  error  is  not  MC  sufficient  importance. to 
Justify  us  in  reversing  the  case  on  that 
ground. 

[6]  It  is  also  claimed  that  the  c(»nplaint 
does  not  definitely  or  sufficiently  show  the 
grantees'  Jmowledge  of  the  acts  constituting 
OwlUlm's  fraud.  We  think  a  fair  construc- 
tion of  the  complaint  1b  that  It  alleges  such 
knowledge. 

It  is  also  claimed  that  the  complaint  is  in- 
sufficient in  that  it  does  not  show  that  the 
platntUF  was  injured  by  the  conduct  of  the 
defendants,  since  it  does  not  show  either 
that  he  became  a  creditor  before  the  deeds 
were  actually  delivered  or  that  he  trusted 
Gwinim,  rdiylng  upon  his  apparent  owner- 
sliip  of  tide  property,  being  deceived  by  the 
fact  that  the  deeds  were  not  recorded. 

[71  We  do  not  think  that  It  is  necessary 
that  the  plalntlfT  should  have  been  a  cred- 
itor before  the  execution  of  the  deeds,  or 
should  have  been  led  into  giving  credit  to 
the  debtor  under  the  belief  that  he  owned 
the  property  In  question  in  order  to  create  a 
canse  of  action,  although  those  situations 
are  the  common  ones  in  actions  of  this  sort 
If  it  is  true  that  Gwllllm,  with  the  knowl- 
edge of  his  grautees,  conveyed  all  his  prop- 
erty to  them  with  intent  to  defraud,  and  if 
this  was  done  and  the  deeds,  withh^d  from 
record  for  the  purpose  of  assuming  obllga- 
ti<m8  in  tbe  future  and  escaping  those  obli- 
gations by  the  subsequent  record  of  tliese 
deeds,  the  case,  we  think,  stands  upon  tbe 
same  footing  as  if  the  deeds  hnd  be^  made 
at  the  date  of  their  record. 

By  withlK^ding  the  deeds  from  record  with 
knowledge  of  the  fraudulent  intent  the  gran- 
tees became  active  parties  to  the  fraud. 
Stock  Growers'  Bank  v.  Newton.  IS  Colo.  245, 
22  Fac.  444.  Even  though  not  deceived  or 
misled  to  give  credit,  how  does  such  a  ered- 


y.  AftrrPM.  ^ii 

p.) 

Itor's  position  differ  from  that  of  one  whose 
credit  antedates  the  deed,  but  who  does  not 
show  that  he  has  granted  credit  especially 
upon  the  conveyed  property?  Such  a  creditor 
Is  not  required  to  show  that  he  was  deceived; 
he  is  presumed  to  have  granted  credit  on 
the  general  good  standing  of  his  debtor,  and 
the  debtor  is  required  to  retain  his  property 
to  meet  tbe  debt.  Can  it  be  that,  by  secret- 
ly making  conveyance  before  incurring  the 
Indebtedness,  he  can  alter  that  situation  and 
accomplish  what  would  have  been  unlawful 
if  done  nt  the  time  it  was  first  made  known 
by  record?  Can  a  court  at  equity  sanction 
such  a  tranaaction? 

We  have  considered  this  point  as  if  the 
grantee's  knowledge  of  the  fraudulent  pur- 
pose were  necessaty  to  the  plaintilTa  case, 
but  we  are  not  to  be  understood  so  to  hold. 
Mulock  V.  Wilson;  19  Colo.  296,  iS  Pac.  632 
Gregory  v.  Fllbeck,  12  Colo.  379,  21  Pac.  489, 
Gwynn  v.  Butler,  17  Colo.  U4,  28  Pac  466 
Wilcoxen  V.  Morgan,  2  Colo.  473. 

3.  It  Is  also  claimed  that  the  evidence  is 
insufficient  We  csjinot^say  sa  We  have 
examined  all  of  nie  testimony  from  begin- 
ning to  end-  The  evldenqe  of  GwilUm's 
fraudulent  intent  is  strong,  and  there  is  some 
evidence  to  support  tbe  charge  of  complicity 
with  him. by  the  other  defendants. 

[I]  It  is  urged  that  there  was  a  sufficient 
consideration  for  the  conveyance  to  Mrs. 
Gwllllm,  because  she  assumed  a  mortgage' of 
$8,500;  the  value  of  the  land  conveyed  to 
her,  however,  might  under  the'  evidence, 
have  been  found  to  be  $12,000.  Began  v. 
Turner,  69  Colo,  194,  198  Pac.  887. 

(•]  It  is  further  claimed  that  the  daugh- 
ters paid  a  valuable  and  adequate  consldera* 
tion  for  the  property  conveyed  to  them, 
which  was  a  house  and  lot  in  Colorado 
Springs.  Their  claim  la  that  they  paid  a 
mortgage  of  $600^  and  canceled  an  indebted- 
ness of  about  $400,  the  items  oC  which  were 
not  forthcoming  in  the  evld«u»,  and  agreed 
to  pay  $17.98  ves  month  life  insurance  pre- 
miums on  their  father's  Ufe  tiU  bis  death 
for  the  benefit  of  their  mother.  The  proper* 
ty,  however,  may  have  been  found  from  tbe 
evidence  to  have  been  worth  $3,000,  and  the 
agreement  to  pay  the  fnture  life  insurance 
premiums  is,  in  effect,  a  transfer  pro  tanto 
of  the  margin  of  $2,000.  to  the  mother.  The 
implication  in  National  Bank  of  Commerce 
V.  Appel  Clothing  Co.  et  al.,  S5  Oolo.  149,  83 
Pac.  965,  4  li.  B.  A.  (N.  S.)  456,  U7  Am.  St 
Rep.  1S6,  is  that  in  a  case  like  the  present 
such  a  transaction  would  be  unlawful. 

Some  objections  were  made,  to  evidence, 
but  they  are  not  argued, -and  we  do  aot  no- 
tice them. 

Supersedeas  denied,  and  Judgment  af- 
firmed. 

TEI/L5».  J.,.sltting  for  SCOTT,  0.  J.,  and 
WIIITFORI>,-J.,  concur. 
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STATE  ex  nl.  HOUSER,  Sheriff,  v.  SCHAN- 
,  NEP,  Couity  Judge,  et  al. 

(Snpreme  Conrt  of  Oregon.    Feb.  21,  1922.) 

1.  Sheriffs  and  oonetablee  9=936,  47,  64  — 
Sheriff  entitled  to  recover  expenses  Inourred 
within  oonnty. 

A  aherifl  is  entitled  to  compensation  for 
expenses  incurred  by  him  witliin  his  county  in 
tlie  prosecution  of  Iiis  official  duties,  such  as 
payment  for  meals  of  prisoners  wliile  being 
transported,  necessary  auto  hire,  in  arrests  and 
pursuits  of  criminals,  or  In  bringing-  in  cap- 
tured stills  and  the  like,  or  stolen  property, 
and  other  like  items,  under  Or.  K  {  8631,  as 
amended  by  Laws  ISCH,  c  18S. 

2.  Statatea  «=32I4— Resort  to  extrlnslo  facts 
unnecessary  where  Intent  is  plain. 

Where  the  language  used  in  a  statute  is 
plain  and  nnambiguous,  it  is  not  necessary  to 
resort  to  extrinsic  facts  to  determine  the  leg- 
islative intent. 

In  Banc. 

Original  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  Zoetli  Houser,  as 
Slieriff  of  Umatilla  County,  to  C(»upel  I.  M. 
Schannep,  County  Judge,  and  otbera,  to  au- 
dit and  allow  certaiA  expense&  Writ  al- 
lowed. 

Baley,  Baley  &  Stelwer,  of  Pendleton,  tot 
plaintiff.    . 

Jt.  I.  Keator,  Dlst  Atty.,  and  O,  Z.  Ran- 
dall, Deputy  IMst  Atty.,  botb  ot  Pendleton, 
for  defendants, 

I 

McBBIDE,J.  This  is  an  original  proceed- 
ing in  mandamus  to  compel  defendants  to 
audit  and  allow  certain  expenses  incurred 
by  the  relator  while  serving  criminal  pro- 
cess and  performing  other  official  duties  re- 
lating to  criminal  cases  within  the  bounda- 
ries of  Umatilla  county. 

Taking  the  pleadings  as  a  whole,  there  is 
no  question  raised  as  to  the  fact  of  the  ex- 
penditures made  by  the  sheriff,  or  of  the 
fact  that  they  were  necessary,  except  as  to 
two  items,  the  first  being  a  charge  of  S18  for 
auto  hire  for  the  return  of  a  prisoner,  one 
Vanderpool,  from  Walla  Walla,  Wash.,  to 
Athena  in  Umatilla  county.  Concerning  this 
item,  defendants  allege  that  no  warrant  was 
ever  issued  and  no  prosecution  of  Vanderpool 
ever  had  in  Umatilla  county.  The  other 
item  disputed  on  the  facts  was  $12.60  for 
auto  hire  for  two  trips  in  search  of  a  "crazy 
Swede,"  which  the  court  deemed  unauthor- 
ized. Both  of  these  items  are  expressly 
waived  by  the  relator  in  the  brief  filed,  and 
need  not  be  further  considered. 

[1].  The  dispute  is  therefore  narrowed 
down  to  a  single  question  of  law,  namely: 
Is  the  sheriff  of  UmatiUa  county  entitled  to 
compensation  for  expenses  incurred  by  him 


witlila  his  county  In  the  prosecution  of  his 
official  duties  as  sheriff?  Rouglily  stated,, 
these  items  consist  of  payment  for  meals  of 
prisoners  while  being  transported  from  the 
place  of  arrest  to  the  placd  of  trial,  and  of 
auto  hire  where'  that  means  of  transportatioa 
becomes  necessary  in  t^e  puirsult  and  ar- 
rest of  criminals  or  in  bringing  In  captured 
stills  and  the  lilce  in  liquor  cases,  or  stolen 
property  for  the  purposes  Of  use  on  trial, 
and  other  Items  of  like  diaracter. 

As  we  take  It  from  the  lAeadings  and 
briefs,  the  defendants  are  not  questioning  in 
this  proceeding  the  necessity  or  amount  of 
these  charges,  but  stand  squarely  upon  the 
proposition  that  the  salary  of  the  i^o'iff^ 
and  the  fees  in  civil  cases  provided  in  sec- 
tion 3624,  Or.  L.  (Olson's  Comp.),  are  in  full 
for  all  services  and  expenditiures  incurred 
by  him  within  the  county.  The  solntlon  of 
this  question  turns  upon  the  construction  of 
section  3631,  Or.  L.,  as  amended  by  chapter 
185,  Laws  1921.  That  portion  of  the  origi- 
nal section  3631  relevant  to  the  matter  now 
under  discussion  was  as  followB: 

"The  salaries  herein  provided  for  in  favor  of 
the  said  county  derks,  recorders  of  convey- 
ances, clerks  of  the  circuit  and  county  courts, 
and  sheriffs,  shall  be  audited  and  paid  by  the 
several  counties  to  the  respective  parties  enti- 
tled thereto  in  monthly  payments,  and  in  the 
same  manner  that  other  coonty  charges  are 
paid ;  and  no  one  of  such  officials  shall  be  enti- 
tled to  receive  any  fees  or  otlier  compensation 
for  bis  services  than  as  above  provided,  and  ex- 
cept as  hereinafter  provided.    •    •    •  •• 

This  section  was  amended  by  chapter  185, 
Laws  1921,  so  as  to  read  as  follows: 

"The  salaries  herein  provided  for  in  favor 
of  the  said  county  clerks,  recorders  of  convey- 
ances, clerks  of  the  circuit  and  county  courts, 
assessors  and  sheriffs,  including  the  salaries 
of  all  deputies  or  other  employes  of  such  coun- 
ty officials,  actual  traveling  expenses  in  the 
service  of  papers  in  civil  or  criminal  actions, 
and  any  other  expenses  of  such  county  officials, 
his  deputies  or  employes  while  in  the  perform- 
ance of  their  official  duties,  shall  be  audited 
and  paid  by  the  several  counties  to  the  respec- 
tive '  parties  entitled  thereto  in  monthly  pay- 
ments and  in  the  same  manner  that  other  coun- 
ty charges  are  paid,  and  no  such  official,  deputy 
or  other  employ^,  shall  be  entitled  to  receive 
any  fees  or  other  compensation  for  his  serv- 
ices than  as  above  provided." 

[2]  It  will  be  observed  that  the  amend- 
ment makes  a  radical  change  in  the  law  pre- 
viously in  force,  and  if  it  is  to  be  glvm  any 
meaning  whatever,  it  amounts  to  a  direction 
to  the  county  courts  to  audit  and  pay  to  tlia 
several  sheriffs  "actual  traveling-  eixp^ises 
in  the  service  of  papers  in  civil  or  criminal 
actions,  and  any  other  expenses  of  sudii 
county  official,  his  deputies  or  employees 
while  in  the  performance  of  their  official  dur 
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tlea."  Where  the  language  used  to  plain 
and  unamblgnoas  it  to  not  necesaazy  to  xe- 
aort  to  extrinsic  facta  to  determine  tbe  leg< 
telatiye  Intent  Here  the  Intuit  to  lOainly 
expressed. 

It  to  urged  on  the  part  of  the  defendanta 
In  the  writ  that  the  caae  of  Booaer  y.  Uma- 
tilla County,  80  Or.  480,  40  Pac.  887,  to  con- 
chnlre  against  the  plalntlflF,  but  that  caae 
occurred  bef)»re  the  amendment  of  1921,  su- 
pra, wae  adopted,  which  amendment  sup- 
plied the  authority  that  the  court  held  in 
the  case  reported  In  30  Or.,  supra,  was  then 
lacking. 

It  will  therefore  be  ordered  that  the  de- 
fendants audit  and  allow  the  datms  set 
forth  In  the  writ,  with  tite  exception  ot  0>e 
two  items  waived  by  the  relator,  and  that 
the  relator  recover  his  costs. 


HARBISON  at  al.  V.  CITY  OF  HILLSBORO, 
(Supreme  Ooort  of  Or<«on.    Feb.  28.  1022.) 

1.  Trial  «3>260(5)— Ne  error  la  refusal  of  !■• 
•truoUoDS  Inoluded  la  eharge  olvea. 

■  In  on  action  against  a  dty  for  damages  to 
land  from  obstruction  of  a  drain  with  sewage 
on  lands  below,  where  the  court  Instructed  the 
jury  that  the  ditch  was  constructed  not  in  the 
natural  course  of  drainage  by  permissloD  of 
tlie  lower  owner,  without  payment  of  ttte  ooo* 
sideration  or  withoat  material  benefit  to  him, 
plaintiff's  use  thereof  woold  be  a  mere  revoca' 
ble  Ucense,  and  the  city  under  authority  of 
the  lower  owner  could  deposit  sewage  in  the 
ditch  on  his  land  without  liability  to  plaintiffs, 
defendant  cannot  complain  of  the  court's  re- 
fusal to  instruct  the  jury  that  plaintifFa  eonid 
not  recover  damages  resulting  from  an  act  com- 
mitted oh  lower  lands,  oaless  tbey  or  their 
predecessors  in  title  paid  some  consideration, 
or.  did  some  act  of  material  benefit  to  the  own- 
er thereof  before  the  city  accjuired  from  him  the 
right  to  use  the  ditch;  the  substance  of  the 
requested  instructions  being  indnded  in  the 
charge  given. 

2.  Maalelpal  oerporatioaa  <8=»837— City's  lia- 
Mlity  for  damage  from  dlsobarge  of  sewage 
cannot  be  shifted  to  third  person  who  has 
contracted  to  maintain  proper  drainage. 

A  city,  having  constructed  a  sewer  as  aa- 
thorized  by  its  charter  (Hillsboro  Charter,  f 
36),  it  was  bound  to  use  reasonable  diligence 
and  care  to  keep  it  and  the  drain  in  good  re- 
pair, and  it  could  not  shift  liability  by  con- 
tracting with  a  third  person  to  maintain  the 
drain. 

3.  Msniclpal  corporations  «=>837  —  Liable  for 
permitting  sewage  to  flow  or  peroolate  oato 
abnttlng  property. 

A  city  is  liable  for  wrongfuHy  permitting 
water  to  flow  or  percolate  from  sewers  onto 
abutting  property,  whether  disdiarged  direct- 


ly thereon  or  at  sncfa  a  point  that  it  BMUt  nec> 
essarily  be  canied  there  by  a  conduit  or  gravi- 
tation. 

4.  Municipal  corporations  4s>837— City's  cob~ 
tract  for  use  of  ditoh  helil  not  to  terminate 
plaintiff's  rights. 

Plaintiff's  land  having  been  damaged  by 
sewage  which  obstructed  a  ditch  on  lands  of  a 
third  person  through  which  plaintiff's  laud  was 
drained,  plaintiff's  right  in  the  drain,  even  if 
a  revocable  license,  was  not  terminated  so  as 
to  prevent  recovery  of  damage  from  the  city, 
iy  its  contract  with  such  third  person,  which 
contemplated  plaintiffs  continued  use  of  the 
ditch  and  stipnlated  that  the  dty  should  enlarge 
the  ditch  if  neoeaaary. 

5.  MuaMpal  oorporaUeas  «s>848(5)— la  aotloa 
for  damage  from  obstrnotiei  ef  dKeh  by 
aawage,  motion  for  dlrsoted  verdict  properly 
denied. 

In  an  actiou  against  a  dty  for  damages  to 
land  from  obstruction  of  a  drain  by  sewage,  de- 
fendant's requests  for  a  nonanit  and  a  directed 
verdiet  held  properly  refnaed. 

6.  Waters  awl  watar  eeunos  «B»|iO(t)— Sir* 
faoe  waters  may  be  diaoharged  by  natml 
course  onto  lands  of  another. 

A  landowner  may  cause  surface  waters  to 
flow  by  natural  course  to  adjoining  lands,  but' 
must  not  collect  such  waters  in  a  reservoir 
and  then  discharge  the  same  onto  the  land  of 
another  to  his  injury. 

7.  Waters  and  water  oonrsea  4s9li9(2)— 
Landowner  may  by  ditdi  cause  surface  water 
In  natural  depression  to  flow  In  natural 
oourse  of  drainage  onto  adjoining  lands. 

One,  on  whose  land  surface  water  collecta 
in  a  natural  basin  or  depression,  has  the  legal 
right  to  rid  bis  land  thereof  by  causing  the 
water,  by  means  of  a  ditch  which  may  be  rea- 
sonably necessary,  to  flow  by  the  natural  coarse 
of  drainage  onto  adjoining  lands,  though  it 
may  from  thence,  by  natural  or  artificial  means 
for  which  be  Is  not  responsible,'  reach  and 
spread  out  over  the  lands  of  others. 

8i  IMnnlolpal  corporations  «s>837— Right  to  use 
water  oourse  for  surface  drainage  does  net 
give  right  to  drain  sewage  therein. 
The  right  to  nae  a  water  conrae  for  aur- 

face  drainage  does  not  give  a  city  the  rii^t  to 

drain  sewage  therein. 

9.  Munldpal  corporations  iS=9835— Governed  by 
same  rules  as  natural  persons  with  respect 
to  surface  waters. 

Cities  are  governed  by  the  same  rules  aa 
natural  persons  with  respect  to  drainage  of 
surface  waters,  except  that  they  may  resort  to 
the  right  of  eminent  domain. 

10.  Waters  and  water  courses  ^=»II9(I)— 
Owner  protecting  land  from  surface  water 
cannot  do  anything  Inconsistent  with  due  ex- 
ercise of  dominiofl  over  his  own  land. 

An  owner  in  protecting  his  land  from  sur- 
face water  may  not  do  anything  inconsistent 
with  the  dne  exerdse  of  dominion  over  liis  own 
land. 


«3»ror  otliar  eases  see  sam*  to»lc  and  KBT-NUMBBR  In  all  K^-Nnmbared  Qlgwte  and  IndexM 
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11.  Waters  aid  water  oourtee  «s»ll9(2)— 
Owaer  may  turn  suitaoe  water  oi  land  M 
adjacent  owner  tn  such  qnantltles  as  weald 
naturally  drain  thereon. 

la  view  of  Or.  Ii.  J!  9553,  9560,  authorizing 
application  to  the  county  court  for  priyUege 
to  constrnct  a  drain  over  adjacent  lands,  where 
the  oTraers  thereof  object,  a  landowner  may 
artificially  turn  on  the  land  of  an  adjacent  own- 
er surface  water  in  such  quantities  as  would 
naturally  drain  in  that  direction,  even  though 
the  flow  thereof  on  the  lower  tract  is  accel- 
erated; due  regard  being  observed  for  the 
interest  of  the  adjacent  owner  so  as  to  cause 
no  unreasonable  inconvenience. 

12.  Muaidpai  corporations  <ssa64S(6)— Instnio. 
tion  held  to  fairly  submit  question^  in  action 
for  damages  to  lagd  from  obstruotlon  ef  drain 
by  sewagcb 

la  an  action  against  a  dty  for  damages 
from  the  obstruction  of  a  drain  by  sewage  de- 
posited therein  on  lands  below  by  agreement 
with  the  owner  who  with  plaintiffs  and  owners 
of  other  adjoining  properties  constructed  the 
drain,  wliich  was  used  for  the  mutual  benefit  of 
ail,  the  charge  held  to  fully  and  fairly  submit 
the  queatiMis  involved  in  aeoerduce  with  the 
law. 

13.  Municipal  oorporatlons  ^=>837— City  con- 
neetlng  sewer  with  private  drain  and  over- 
taxing capacity  held  liable  for  damage  to  up- 
per lands. 

A  dty  which  connected  Its  sewer  with  a 
private  drain,  overtaxing  its  capacity,  and  al- 
lowed material  to  accumulate  and  obstruct  the 
flow  of  water,  causing  it  to  flow  back  on  pri- 
viite  property  above,  is  liable  to  the  owners 
thereof  for  the  danlage  done. 

Department  2. 

Appeal  from  Circuit  Court,  Waahlngton 
County;  George  R.  Bagley,  Judge. 

Action  by  Bobert  B.  Harbison  and  another 
against  the  City  of  Hlllsboro.  Judgment 
for  plaintUTs,  and  defendant  appeals.  Af- 
firmed. 

TMb  is  an  action  for  damages  caused  by 
the  city  of  Hlllsboro  depositing  sewage  and 
waste  water  from  its  sewers  into,  and  ob- 
structing tbe  flow  of  water  in,  a  drainage 
ditch  which  drains  plainttfTs'  land.  Tbe 
cause  was  tried  before  the  court  and  a  Jury, 
resulting  In  a  verdict  for  plaintiffs.  From  a 
consequent  Judgment,  defendant  appeals. 

The  main  facts  disclosed  by  the  record  are 
substantially  as  follows:  Plaintiffs  have 
been  the  owners  and  In  possession  of  tba 
real  property  described  in  the  complaint,  and 
desi^ated  throughout  the  testimony  as 
"Fair  Acres,"  since  September,  1911.  The 
portion  of  plaintiffs'  land,  the  Injury  to 
which  caused  this  action,  lies  immediately 
south  of  the  corporate  limits  of  the  city  of 
Hlllsboro.  It  consists  of  rich  river  bottom 
and  beaver  dam  land,  especially  adapted  to 
the  growing  of  vegetables,  and  is  very  valu- 
able.   Immediately  east  of  the  laud  in  Ques- 


tion is  a  tract  of  land  designated  as  tbe 
"Luce  place,"  immediately  west  the  "Cran- 
dall  place,"  and  Immediately  west  of  tba 
Crandall  place  is  a  tract  of  land  known  as 
the  "Corrierl  or  Thome  place."  South  of 
the  Corrierl  or  Thome  tract  are  Cbe  lands  of 
Jones  and  J.  C  Hate.  The  Hare  tract  bor- 
ders on  the  Tualatin  river,  and  Fair  Acres 
is  approximately  one-half  mils  ttom  tbe  riv- 
er. Near  the  center,  or  slightly  to  the  west 
of  the  center,  of  Fair  Acres,  is  &  ridge  or 
divide.  Tlie  surface  wat»s  aeenmulating 
thereon  east  of  the  divide  flow  down  across 
the  Luce  place  to  the  river,  and  tbe  watws 
accunralatlAg  west  of  tbe  divide  flow  tbrpugh 
the  ditch  In  question  to  tbe  riT^r  across  the 
lands  of  Crandall,  Corrierl,  Joae*,  and  Hate. 
A  large  portion  of  tbe  vartoos  tracts  above 
referred  to  overflow  from  tbe  Tualatin  river 
during  a  i>ortion  of  tbe  winter  season,  and 
by  reason  of  tbe  overflow  and  surface  waters 
the  lands  must  be  draloed  In  order  to  raise 
crops  thereon. 

In  1903,  C.  K.  Henry,  who  was  then  the 
owner  ot  Fair  Acres,  ran  a  Une  of  levels 
from  the  divide  down  across  the  lands  of 
tbe  lower  proprif'tors,  to  the  Tualatin  river, 
and  thereafter,  in  company  with  Crandall 
and  Thome,  the  tiien  owner  of  fii»  Corrierl 
tract,  ccmstructed  a  ditch  as  follows:  South 
on  tbe  Henry  west  line  from  the  ditch  con- 
structed east  and  west  on  the  Henry  land; 
thence  southwesterly  across  the  Crandall 
and  Tliome  lands  to  tbe  county  road,  and 
connected  the  same  with  a  ditch  extoiding 
along  the  county  road  and  southeasterly  over 
the  lands  of  Mr.  Hare  to  die  Tualatin  river. 
Each  owner  paid  the  cost  of  constructing  the 
ditch  on  his  individual  land,  and,  during  a 
subsequent  year,  all  Joined  In  tbe  expense  of 
deeiienlng  and  clearing  tbe  outlet  along  the 
road  and  over  the  Hare  land.  Tbe  cost  of 
construction  paid  by  Henry  was  $24;  Cran- 
dall, |21;  and  Thome,  $15.  This  ditch  fol- 
lowed the  lines  of  an  old  ditch  wbich  had 
been  used  by  the  parties  named  for  many 
years.  Hairy  sold  Fair  Acres  to  one  Hous- 
ton, who  In  1911  conveyed  the  same  to  the 
plainUfTs.  During  tbe  year  1911,  the  city 
constructed  a  storm  sewer  covering  a  consid- 
erable portion  of  the  city,  with  the  outlet  at 
the  north  boundary  of  tbe  Corrieri  land.  At 
the  same  time,  the  city  constructed  a  sani- 
tary sewer  system  covering  practically  the 
same  area  as  the  storm  sewer,  the  outlet  be- 
ing a  septic  disposal  system  constructed  on 
land  purchased  from  Corrieri  near  his  north 
line  and  immediately  west  of  tbe  storm  new- 
er outtet  The  sewers  were  not  oompWsd 
and  put  into  use  until  about  the  end  of  1911. 
During  tbe  year  1912,  and  until  some  time 
early  in  1913,  tbe  dty  used  a  borse-drawn 
broom  with  which  to  dean  its  streets.  Con- 
nection with  the  sanitary  sewer  was  not  mads 
compulsory  until  1913.    In  191B,  tbe  dty  pur- 
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x^iased  a  street  fliUher  and  from  that  time 
on  used  tbe  flwdier  In  cleaning  Ita  atreets. 
Since  tbe  oonatractlon  of  tbe  Harbison,  Cran- 
dall,  Corrlerl  ditch,  and  up  to  tbe  time  tbe 
dty  of  EUllsboro  caused  to  be  emptied  there- 
in the  oyerflow  of  both  storm  and  sanitary 
■ewer  aTstems,  tlie  dltidk  fnlly  drained  that 
portion  of  FUr  Acrea  mng  weat  of  tbe  dV 
iride.  Large  crops  ot  onlona  were  grown 
thereon,  and  as  disclosed  by  tbe  testimony, 
three  acres  of  tbe  land  which  has  been  made 
unfit  for  cultivation  by  the  acts  of  the  city 
of  HiUsboro  would  produce  a  bountiful  crop. 
As  a  result  of  tbe  sewer  overflow  where  tibe 
outlet  of  tbe  sewer  aystena  Intersects  the 
Harbison,  CrandaU,  Oorrtel  dftidi,  large 
quantities  of  flltta  and  dSbrls  ooastantly  ac- 
cumulated, which  checked  tbe  flow  of  water 
from  Fair  Acres,  and  caused  It  to  back  up 
and  flow  over  tbe  land.  Tbe  plaintiffs  were 
thereby  deprived  of  the  use  of  tbe  most  val- 
uable portion  of  their  farm,  and  su£&  depri- 
vation of  use  has  beaa  continuous  ever  sinoe 
the  overflow  of  the  sewer  system  was  poured 
tnto  tbe  dlt^  ooastracted  by  the  termen. 
The  cost  of  maintaining  the  Hatblson,  Oran- 
dall,  Corrlerl  ditch  and  keeping  tbe  same 
dean  imtll  tbe  time  of  tbe  alleged  Intrusion 
of  the  city  was  sustained  and  paid  by  Cor- 
rlerl, as  successor  in  title  to  Xborne,  Harbt- 
aon,  as  socceasor  in  title  to  H«iry,  and  Onut: 


Oorrteri  conveyed  tbe  land  to  tbe  dty  fbr 
a  dte  for  Its  septic  tank  In  May,  1911,  to- 
gether with  the  right  to  overflow  the  water 
from  the  tank  upon  his  tract  of  land,  and  to 
'discbarge  the  water  and  drain  over  bis  land 
and  the  right  of  way  for  an  open  ditch  from 
its  septic  tank  across  bis  land  to  "and  con- 
necting with  the  present  open  ditch."  Cor- 
rlerl was  to  have  the  rigjit  to  use  for  irriga- 
tion the  water  from  the  septic  tank  and 
from  the  storm  sewer  or  drain.  The  city 
was  to  construct  a  ditch  to  connect  with 
"the  present  open  ditch."  Tbe  written  agree- 
ment further  provided: 

"And  if,  by  reason  of  the  overflow  from  said 
septic  tank,  the  present  ditch  on  said  laud  is 
not  of  BoSicieDt  size  to  carry  said  additional 
water  without  injury  to  the  lands  of  the  par- 
ties of  the  first  part  (Corrieris),  then  the  party 
of  the  second  part  (city)  will  enlarge  said  ditch 
at  its  own  expense,  making  the  same  lar^e 
enough  to  carry  said  surplus  water  from  said 
tank,  and  parties  of  the  first  part  are  to  keep 
said  ditch  cleaned  out  and  in  repair  at  their 
own  expense,  after  the  same  is  put  into  con- 
dition by  party  of  the  second  part,  if  any 
change  or  enlargement  is  found  necessary." 

The  City  denied  responsibility  for  tbe  dam- 
age and  alleged  that  a  portion  of  tbe  plain- 
tlflB'  land,  by  reason  of  ImperfMt  drainage, 
bad  always  been  unfit  for  cultivation.  It 
alao  asserted  It  had  constructed  its  sewers 
and  dQxislted  its  waters  on  the  Corrlerl  land 
under  a  grant  from  Corrlerl  and  that  he  was 
to  take  and  control  the  same.    PlaintUfs,  in 


their  Initial  pleading,  alleged  that  tbe  dty 
connected  its  aewers  with  tbdr  ditdi  with- 
out enlargng  its  capadty,  or  in  any  way  pro- 
viding for  the  carrying  dff  of  tbe  addltlana^ 
water  and  sewage  therein.  The  defendant 
alleged  that  tbe  plaintiffs  are  estopped  ftom 
asserting  that  defendant  unlawfully  deposit- 
ed water  In  tbe  ditch  and  increased  the  flow 
without  enlarging  the  capadty,  for  tbe  reason 
that  daring  April  or  May,  1912,  tbe  plaintiff 
Bobert  E.  Harbiaon,  acting  for  himself,  Lucy 
E.  Harbison,  Crandall,  and  Corrlerl,  reprs-' 
sented  that  the  ditch  used  by  them,  and  tbe 
dty,  and  into  which  the  Pacific  Coast  Con- 
densed Milk  Company  deposited  a  large  vol- 
ume of  water,  was  not  large  enougta  and  of 
soffldent  c^^d^  to  take  care  at  the  water 
required  to  flow  therein ;  represented  Uiat  tbe 
owners  of  the  land  would  pay  one-third  of 
the  cost  of  enlarging  and  maintaining  tbe 
outlet,  being  from  a  point  in  the  road  west  of 
tbe  Corrlerl  laud  to  the  river,  the  defendant 
pay  one-third  and  the  milk  company  pay  one- 
third;  and  that  the  defendant  should  con- 
tinue to  use  ttae  dltdi  tn  common  with  the 
other  parties.  The  defendant  entered  Into 
tbe  agreement  paid  $38.S6,  Its  share  of  ea- 
larglng  the  outlet,  and  expended  $200  since 
that  time  in  maintaining  it,  which  sum  was 
more  tban  defendant's  share  and  was  prac- 
tically all  the  ;noney  expended,  in  maintain- 
ing  ttae  same. 

The  outlet  iq>an  the  Gorrieri  inroperty  was 
clogged  up  with  fllth  and  dirt  from  tbe  dty 
of  HiUsboro,  and  if  the  dltcii  upon  the  Cor- 
rlerl place  bdow  tbe  outlet  of  tbe  dty  ditch 
was  cleaned  out,  agcordlng  to  the  testimony 
of  Mr.  Corrlerl,  it  would  fill  up  with  sedi- 
ment overnight  dther  from  a  storm  .or  from 
tbe  flushing  of  the  city  streets.  The  testi- 
mony shows  that  Harbison  did  a  great  deal 
of  work  and  spent  a  great  deal  of  time  in  at- 
tempting to  keep  this  ditch  deaned  out  and 
open,  and  that  Corrlerl  spent  a  considerable 
amount  of  time  for  the  same  purpose,  but 
that  the  ditch  could  not  be  kept  clean  and 
it  was  a  hopeless  task. 

Benton  Bowman,  City  Atty.,  of  HiUsboro 
(H,  T.  Bagley,  of  Hlllsboro,  on  the  brief),  for 
appellant 

Wm.  O.  Hare,  of  Hlllsboro  (Hare,  McAlear 
&  Peters,  of  Hlllsboro,  on  the  brief),  for  re- 
spondents. 

BXIAN,  3.  (after  stating  the  facts  as  above). 
At  the  dose  of  plaintiffs'  case  the  defendant 
moved  for  a  nonsuit  on  tbe  ground  that  there 
was  not  snfiOdent  evidence  to  lustify  submit- 
ting tbe  case  to  the  jury,  In  that  plaintiffs' 
right  to  use  the  ditch  and  flow  waters  over 
the  Corrlerl  lands  was  but  a  mere  license, 
subject  to  such  use  as  might  be  made  by  the 
owner  of  the  (Torrieri  land  and  his  grantee; 
that  If  the  use  of  the  dltdi  or  lands  of  Cor- 
rlerl by  Oorrteri,  ot  another  by  his  permis- 
sion. Interfered  with  plalntlflk'  use,  such  use 
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constituted  a  revocation  of  the  license  in  ao 
(ar  as  sucb  use  interfered  with  plaintiffs'  en- 
loyment  of  the  privilege;  that  plaintiffs  had 
not  proved  a  grant  or  easement;  and  that 
the  damage,  if  any,  had  been  caused  from 
surface  waters.  The  motion  was  denied.  At 
the  close  of  the  case  defendant  asked  for  a 
directed  verdict  for  defendant,  which  was 
denied. 

Practically  the  same  questions  were  raised 
by  requested  instructions  by  defendant, 
which  read  as  follows: 

No,  3.  "Plaintiffs  are  not  entitled  to  recover 
damages,  if  any,  from  the  city  of  Hillsboro  re- 
snlting  by  reason  of  the  surface  and  spring 
waters  not  draining  from  their  Jand,  caused 
by  some  act  of  the  defendant  committed  upon 
Oorrieri  lands,  unless  idaintiCs  themselves, 
or  their  predecessors,  paid  to  the  owner  of  the 
Corrieri  lands  some  consideration  or  did  some 
act  in  connection  with  said  ditch  of  material 
benefit  to  the  owner  of  the  Corrieri  lands  be- 
fore the  dty  acquired  a  right, '  if  yon  find  it 
did  acquire  a  right,  to  use  said  ditch  and  over- 
flow the  Corrieri  lands." 

No.  4.  "Corrieri,  as  the  owner  of  the  land 
known  as  the  Corrieri  tract,  had  a  legal  right 
to  permit  the  city  of  Hillsboro  to  use  the  ditch 
on  his  lauds  and  to  overflow  his  lands  and  to 
deposit  sewage  thereon,  and  if  such  use  by  the 
city  of  Hillsboro  interferes  with  the  drainage 
of  surface  and  spring  waters  from  the  Harbison 
lands,  resulting  in  damages  to  the  Harbison 
lands,  or  crops,  plaintiffs  cannot  complain  in 
this  action  and  cannot  recover  from  the  city  un- 
less plaintiffs  or  their  predecessors,  paid  to  the 
owner  of  the  Corrieri  lands  some  consideration 
for  the  use  of  said  ditch,  or  some  material  ben- 
efit resulted  to  the  owner  of  the  Corrieri  lands 
from  the  ditch  constructed  by  plaintiffs'  prede- 
cessors, before  the  dty  acquired  a  right  to  use 
the  ditdi  and  overflow  the  Corrieri  lands." 

No.  12.  "  •  •  'If  you  find  that  plaintiffs 
have  a  right  to  th»  use  of  the  ditch  on  the  Cor- 
rieri lands,  that  right  would  not  prevent  Cor- 
rieri from  receiving  water  and  sewage  from  the 
dty  of  Hillsboro  and  overflowing  his  lands,  pro- 
vided sucb  water  and  sewerage  did  not  interfere 
with  plaintiffs'  right  In  said  ditch,  but  if  Cor- 
rieri received  said  water  and  sewage  from  the 
dty,  and  was  to  control  the  same,  and  permit- 
ted the  same  to  flow  into  the  ditch  of  plaintiffs, 
or  in  which  they  had  a  right,  to  their  injury, 
Corrieri,  and  not  the  dty,  would  be  liable." 

The  charge  given  by  the  court  to  the  Jury 
read.  In  part,  thus : 

"I  instruct  yon  that  the  owner  of  lands  is 
entitied  to  have  and  enjoy  for  the  benefit  of  his 
lands,  unobstructed,  the  natural  drainage  facil- 
ities thereof,  not  only  upon  his  property,  but 
upon  other  property  adjoining  and  contiguous. 
In  other  words,  an  adjoining  owner  or  one  own- 
ing lands  below,  across  whidi  the  natural  course 
or  direction  of  drainage  exists  naturally,  or  any 
other  person,  has  no  right  to  obstruct  or  hinder 
the  natural  drainage  so  as  to  injure  or  damage 
the  owner  of  such  lands;  such  right  Is  a  nat- 
ural one  and  appurtenant  to  the  land.  And  I 
wish  you  to  bear  this  suggestion  in  mind  during 
all  of  the  instructions  I  shall  give  you  upon 
the  subject  of  ditches  and  drainage." 


After  Instructing  the  Jnry  at  length,  the 
court  summarized  as  follows: 

"The  dty  of  Hillsboro  has  no  right  to  deposit 
upon  the  lands  of  Corrieri  in  said  ditch,  or  con- 
tiguous thereto,  so  it  win  run  into  said  ditch, 
sewage  from  its  sewers  so  as  to  obstruct  the 
rights  of  plaintiffs,  provided  that  the  owners  of 
said  lends  upon  which  such  ditch  Is  constructed, 
constructed  the  ditch  upon  the  natural  course 
and  direction  of  the  drainage  of  such  lands  af- 
fected by  the  ditch,  or  if  the  ditch  was  con- 
structed in  a  direction  or  course  which  was  jiot 
the  natural  course  or  direction  of  the  drainage 
of  the  lands  affected  by  the  ditch,  but  that  the 
ditch  was  constructed  by  plaintiffs'  predecessor 
in  titie  under  an  agreement  and  by  pSyment  of 
a.>consideration  for  the  right  to,  or  the  owner 
of  the  Corrieri  lands,'  at  the  time  of  its  cdn- 
Etruction,  received  some  substantial  benefit 
from  the  construction  and  maintenance  there- 
of, the  defendant  would  not  have  the  right 
to  use  such  ditch  in  such  manner  as  to  obstruct 
the  drainage  system  of  the  plaintiffs  so  as  to 
cause  them  injury  or  damage;  but  if  construct- 
ed not  in  the  natural  course  of  drainage  by  per- 
mission of  the  owner,  without  payment  of  a 
consideration  therefor,  or  without  its  constmc- 
tio'n  resulting  in  a  substantial  or  material  bene- 
fit to  the  owner  of  the  lands,  it  would  be  a 
mere  license  and  revocable  and  not  assignaUe, 
and  it  was  such  that  the  defendant  would  have 
a  right,  under  the  authority  of  the  owner  of  the 
Corrieri  lands,  to  deposit  its  sewage  thereon 
and  therein  without  being  liable  in  damages  to 
the  plaintiffs;  but  the  plaintiffs  would  have  b* 
right,  in  this  case,  to  complain  of  any  use  made 
by  the  dty  of  Hillsboro  of  the  Corrieri  lands, 
or  the  ditch  on  and  below  the  same,  unless  such 
use  interfered  with  some  legal  right  of  the 
plaintiffs  such  ss  is  necessary  for  you  to  find 
existed  in  plaintiffs  under  the  rales  I  havd  given 
yon." 

[I,  I]  The  contents  of  the  charge  of  the 
court  to  the  Jury  which  we  have  quoted  dis- 
closes that  the  substance  of  the  requested 
instructions  Nos.  3  and  4  was  included  In  the 
charge,  so  that  defendant  cannot  complain 
in  that  regard.  Request  No.  12  \v9uld  shift 
the  responsibility  for  the  care  of  the  water 
and  sewage  from  the  dty  sewer,  from  the 
municipality  to  Corrieri,  for  the  reason  that 
under  certain  conditions  he  agreed  to  keep 
the  ditch  in  repair. 

The  dty  of  Hillsboro  Is  authorized  by  its 
charter  (section  36)  to  raise  money  for  the 
construction,  maintenance,  and  repair  ot  sew- 
ers. After  the  construction  of  Its  sewer  sys- 
tem, the  duty  as  to  the  control,  use,  and  re- 
pair of  the  system  Is  purely  ministerial.  The 
city,  having  assumed  the  control  and  man- 
agement of  the  sewer  and  drain,  was  bound 
to  nae  reasonable  diligence  and  care  to  keep 
such  sewer  and  drain  in  good  repair,  and  Is 
liable  in  damages  to  any  property  injured 
by  Its  failure  In  this  respect.  9  R.  O.  Ii. 
p.  970,  It  62,  68.  This  corporate  duty  im- 
posed upon  the  dty  cannot  be  avoided  and 
cast  upon  Corrieri  or  any  one  else.  Hosford 
Transp.  Co.  t.  Portland,  70  Or.  366, 141  Pac. 
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1016.  For  this  reason  requested  Instmctian 
No.  12  was  properly  refused.  i 

[3]  The  attempted  arrangement  with  Oor- 
rleri  In  regard  to  clearing  out  the  ditch,  In 
so  far  as  It  affects  this  case,  stands  on  no 
different  footing  than  If  any  one  else  had 
agreed  with  the  city  to  do  such  work  and 
failed.  The  dty  of  HlUsboro  Is  liable  for 
wrongfully  permitting  water  to  flow  from  its 
sewers  npon  abutting  property,  canslng  dam- 
age thereto,  or  for  damage  from  sewage 
which  percolates  to  private  property  from 
its  sGwer.  It  is  immaterial  whether  the  con- 
tenfal  of  the  sewer  are  discharged  directly 
on  the  property  of  an  IndiTldual,  or  at  such 
a  point'  that  the  sewage  and  othw  refuse 
taken  along  with  it  mnst  necessarily  be  car- 
ried there  by  a  conduit  or  gravitation.  9  B. 
C.  Ij.  p.  672,  I  64;  Joyce,  Law  of  Nuisances, 
fS  284-286;  THmen  y.  Monnt  Angel,  67  Or. 
547,  112  Pac.  629,  86  It  R.  A.  (N.  S.)  140; 
20  Ij.  R.  A.  (N.  S.)  1050,  note;  Spanker  t. 
San  Francisco,  84  Gal.  12,  23  Fac.  1091,  18 
Am.  St  Rep.  158;  Ft  Wayne  v.  Coombs,  107 
Ind.  75,  7  N.  B.  743,  57  Am.  Rep.  82;  Bates 
T.  Westborongh,  161  Mass.  174,  23  N.  E.  1070, 
7  L.  R.  A.  156;  61  L.  R.  A.  701,  note;  61  U 
R.  A.  702,  note;  Good  v.  Altoona  City,  162 
Pa.  408,  29  Aa  741,  42  Am.  St  Rep.  840;  1 
I*  R.  A.  296,  note. 

[4]  TbiB  main  contention  of  the  defendant 
dty  is  that  plaintiffs  Harbisons  did  not  have 
a  permanent  right  to  the  ditch  over  the  lands 
of  Grandall,  Corrieri,  and  others,  but  only 
a  revocable  license  which  it  claims  was  ter- 
minated by  virtue  of  the  grant  and  agree- 
ment of  Corrieri. 

As  we  understand  the  stipulations  between 
Corrieri  and  wife  with  the  city,  they  did  not 
contemplate  that  the  use  of  the  ditch  leading 
from  Harbison's  land  over  the  lands  of  Cran- 
daU  and  Corrieri  by  the  three  owners  should 
be  disturbed,  but  that  the  city  would  enlarge 
the  ditch,  if  necessary,  so  as  to  take  care 
Of  its  sewage  and  water  from  its  sewers. 

[S]  The  water  drained  from  the  Harbison 
land  is  surface  water.  The  testimony  tend- 
ed to  show  that  the  company  ditch  of  Harbi- 
son, Crandall,  and  Corrieri  was  constructed 
by  them  pursuant  to  a  mutual  arrangement 
for  the  purpose  of  draining  their  respective 
land  into  the  Tualatin  river,  and  it  was  used 
for  and  served  such  purpose  to  their  mutual 
benefit  Therefore  Thome,  the  predecessor 
of  Corrieri  in  the  ownership  of  the  Corrieri 
tract  and  Corrieri,  received  a  material  ben- 
efit by  reason  of  the  construction  and  main- 
tenance of  the  company  ditch.  There  was 
also  testimony  showing  that  the  company 
ditch  was  dog  along  the  natural  course  of 
drainage  from  the  Harbison  land  over  the 
«ther  tracts  to  the  zlver. 

Under  the  InBtnictions  the  Jury  was  war- 
ranted in  finding  that  the  license  from  the 
«wncr  of  the  Corrieri  land  was  not  revoca- 
ble, and  that  the  gnat  from  Corrieri  to  the 


city  did  not  terminate  the  right  of  Harbison 
to  use  the  drainage  ditch  over  the  Corrieri 
land.  There  was  testimony  indicating  that 
prior'to  the  intrusion  of  city  water  and  sew- 
age this  ditch  constituted  a  full,  complete, 
and  adequate  drainage  for  all  that  part  of 
Fair  Acres  alleged  in  the  complaint  to  have 
been  damaged;  that  the  influx  of  city  water 
and  sewage  was  the  direct  and  proximate 
cause  of  plaintiffs'  inability  to  drain  the 
lands,  or  to  produce  crops  upon  the  most  fer- 
tile portion  of  their  farm ;  also,  testimony  in 
support  of  the  allegations  of  the  complaint 
in  otbee  respects.  Therefore  the  requests  of 
defendant  for  a  nonsuit  and  for  a  directed 
verdict  were  iiroperly  refnsed. 

[I]  Oonnsel  for  the  defendant  invoke  the 
following  rule,  which  we  quote  from  tlieir 
brief: 

"Riffhia  of  Ownert  of  Dominant  and  8«n>t' 
en(  Bstatet  with  Roferenee  to  Surfaeo  Waten; 
Oommon'Lttw  Aale.— Surface  water  is  to  be  re- 
garded as  a  common  eaeny,  and  the  proprietor 
of  the  lower  tenement  or  estate  may,  if  he 
chooses,  obstruct  and  hinder  the  Sow  of  such 
water,  and  in  doing  so  may  turn  it  back  upon 
and  over  the  lands  of  others  without  liability 
for  injury  ensuing  from  such  obstruction  or  di- 
version." 

Counsel  for  plaintiffs  suggest  the  following 
dvU  law  rule  announced  In  Rehfuss  'V. 
Weeks,  98  Or.  25,  32,  182  Pac.  187,  139.  It 
vras  there  stated: 

'"Fbe  requested  instruction  ignores  the  rule 
as  to  surface  water.  A  i>ortion  of  the  water  in 
question  appears  to  come  within  such  designa- 
tion. The  defendant  as  a  land  owner,  had  the 
right  to  turn  or  expel  upon  the  land  of  an  ad- 
jacent owner,  surface  water  that  would  nat- 
urally flow  there,  and  in  such  quantities  as 
would"  naturally  drain  in  such  direction,  with- 
out liability  for  damages:  Whitney  v.  Willa- 
mette Ry.  Co.,  23  Or.  188  (31  Pac.  472);  Davis 
V.  Fry,  14  Okl.  340  (78  Pac.  180,  2  Ann.  Cas. 
103,  69  L.  R.  A.  460);  5  M.  A.  Ia  S  469,  p. 
354.  The  owner  of  upper  lands  is  not  prohily> 
ited  by  the  role  from  cultivating  his  lands  or 
draining  them  by  artificial  ditchesi  though  sur- 
face water  is  thereby  precipitated  more  rapidly 
upon  the  lands  of  the  adjacent  owner  below, 
provided  he  does  not  cause  water  to  flow  on 
such  lands  which,  but  for  the  artifidal  ditches, 
would  have  flowed  in  a  different  Section,  and 
provided  he  acts  with  a  prudent  regard  for  the 
interests  of  such  adjacent  owner:  30  Am.  & 
Bog.  E^oc.  of  Law  (2d  Ed.)  337;  Angell  on 
Water  Courses  (6th  Ed.)  p.  122  et  seq.;  An- 
derson V.  Henderson,  124  111.  164,  170  (16  N. 
E.  232);  Wood  v.  Moulton,  146  Cal.  817  (80 
Pac.  92)." 

[71  A  landowner  has  the  rl^t  to  pro- 
tect his  premises  from  surface  waters  by 
causing  the  same  to  flow  by  the  natural  and 
necessary  coarse  to  adjoining  lands,  subject 
to  the  limitation  that  he  cannot  rightfully 
collect  surface  waters  on  his  premises  in  a 
reservoir  and  then  discharge  the  same  onto 
the  land  of  another  to  his  Injury.    A  person 
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<»  whose  land  surface  water  condng  from 
hia  own  and  other  lands  collects  In  a  natural 
basin  or  depression  and  there  remains  except 
in  seasons  of  drought  has  the  legal  ri^t  to 
rid  his  land  of  the  water  by  causing  the 
same,  by  such  means  as  may  be  reasonably 
neceesary,  to  flow  in  the  natural  course  of 
drainage  onto  adjoining  lands,  though  the  wa- 
ter may  from  thence,  by  natural  or  artificial 
means  for  which  be  is  not  responsible,  reach 
and  spread  out  over  the  lands  of  othen.  In 
such  a  case  the  landowner  effecting  the 
drainage  of  his  land  by  means  of  a  ditcS 
is  only  in  the  exercise  of  .the  right  of  every 
person  to  defend  his  premises  against  sur- 
face water,  and  for  consequential  damages 
to  other  landowners  the  latter  have  no  rem- 
edy against  the  former.  Shaw  v.  Ward>  131 
Wis.  646,  111  N.  W.  671,  11  Ann.  Oas.  1188; 
Bebfuss  T.  Weeks,  93  Or.  25,  182  Pac.  137. 

[I]  It  would,  we  think,  be  difficult  to  ap- 
ply the  common-law  rule  In  regard  to  sur- 
face water  so  as  to  permit  tb»  dty  to  ob- 
struct tbe  drain  in  question  with  sewage. 
Sudi  an  act  would  not  improve  the  Oorrleri 
tract  of  land  in  any  way.  The  deposit  of 
sewage  In  the  drain  in  question  and  allowing 
the  same  to  remain  without  proper  drainage 
thereof  cannot  be  ccmsldered  an  Improvement 
la  any  reqpect.  The  right  to  use  a  water 
course  for  surface  drainage  does  not  give  a 
«lty  tbe  right  to  drain  sewage  therein.  GLts 
of  Henderson  v.  Bobinson,  152  Ky.  245,  153 
S.  W.  224. 

[1, 10]  Different  states  adopt  the  different 
rules  as  to  drainage  of  surface  water  in  the 
improvement  of  adjoining  tracts  of  land,  as 
will  best  suit  tbe  prevailing  conditions.  In 
New  Hampshire,  one  of  the  states  favoring 
the  common-law  rule,  a  landowner  may  dis- 
turb the  natural  drainage  only  to  the  degree 
necessary  in  the  reasonable  use  of  his  own 
land,  and  what  is  such  reasonble  use  is  ordi- 
narily for  the  Jury  to  determine  under  appro- 
priate Instructions.  Gould  on  Waters,  p.  639, 
I  265.  Cities  are  held  to  be  governed  by  the 
tbe  same  roles  as  govern  natural  x>er8ons 
with  respect  to  the  drainage  of  surface  wa- 
ters, except  that  they  may  resort  to  the  right 
of  eminent  domain.  9  B.  O.  L.  pw  684,  i  78; 
Smurr  on  Farm  Drainage,  |  14;  Nevins  v. 
City  of  Peoria,  41  lU.  502,  89  Am.  Dec.  382. 
Under  either  rule  no  act  should  be  done  by 
the  proprietor  of  land  inconsistent  with  the 
due  exercise  of  dominion  over  his  own  land. 
Cooley  on  Torts  (2d  Ed.)  684. 

[II]  In  Smurr  on  Farm  Drainage,  |  8,  we 
find  this  language: 

"Dnder  the  rule  of  the  dvil  law,  which  has 
found  favor  in  most  of  the  common-law  courts 
of  England  and  of  this  comitry,  where  two 
fields  adjoin  and  one  is  lower  than  the  other, 
as  between  the  owners  of  such  adjacent  lands, 
the  owner  of  the  lower  ground  bag  no  right  to 
.erect  embankments  or  to  do  any  tiling  that  will 
stop  the  natural  flow  of  water  thereto  from  the 
upper  Und,  nor  anything  that  will  east  it  titick 


upon  the  land  above;  such  lower  field  being 
necessarily  subject  to  all  the  natnral  flow  of 
water  from  the  upper  field.  That  is,  the  own- 
er of  the  higher  tract  of  land  baa  tbe  right  to 
have  the  surface  water  flowing  or  coming  nat- 
urally upon  hia  premises  by  rains  or  melting 
snows  pass  off  the  same  through  the  natnral 
channels  upon  or  over  tbe  lower  or  senrient 
estate,  and  the  owner  of  the  dominant  heritage 
may  make  such  drains  and  ditehea  for  agiicol- 
tural  purposes  on  his  own  land*  as  may  be  re- 
quired by  good  husbandry,  although  by  so  doing 
die  flow  of  water  may  be  increased  in  the  nat- 
ural channeb  which  carry  tbe  water  from  the 
upper  to  the  lower  fields;  and  no  one  bw  tbe 
right  to  complain  that  the  volnme  of  watbr  in 
its  natural  channels  is  increased  by  tbe  artifi- 
cial drainage  of  lands  wbicfa  naturally  drain 
therein." 

Tbe  reason,  or  the  theory,  of  this  rule  it 
based  upon  nature  itself,  or,  in  other  words, 
nature  baa  ordained  that  surface  waters 
should  follow  the  natural  slope  or  contour 
of  the  earth's  surface,  and  the  dvU  law  has 
adopted  that  rule  because  it  is  the  natural 
one.  Smurr  (m  Farm  Drainage,  i|  4,  5; 
Kanffman  v.  Griesomer,  26  Pa.  407,  67  Aol 
Dec.  437,  440. 

The  law  of  this  state  favors  the  drainage 
of  land.    It  provides: 

"When  any  person,  firm  or  corporation  own- 
ing land  which  requires  draining,  fx  any  incor- 
porated town  or  city,  in  which  there  ia  any 
ditch,  standing  water  or  surplus  water  requir- 
ing draining,  has  no  means  of  draining  such 
ditch,  standing  water  or  surplus  water,  and  ob- 
jection is  made  by  the  owners  of  adjacent  land 
to  the  construction  thereon  or  thereover  of  nec- 
essary means  of  drainage,  audi  person,  firm, 
corporation  or  monidpal  corporation,  may 
make  application  in  writing  to  tbe  county  oourt 
in  wbicfa  such  land,  town  or  dty  ia  situated, 
for  tbe  right  of  way  or  privilege  to  cut  or  dig 
or  construct  suffident  means  of  drainage  over 
said  adjacent  land.  •  •  •"  Section  9653, 
Or.  L. 

In  the  present  case  tlio  owners  of  tbe.  com- 
pany ditcb  were  able  to  adjnat  the  matter 
of  right  of  way  for  their  ditch  by  agreement 
without  proceeding  under  the  statute.  No 
person  Is  allowed  to  tap  or  bring  water  into 
a  ditdi  without  paying  a  reasonaUe  compen- 
sation therefor.    Section  9660,  Or.  L. 

The  interest  of  the  people  of  this  state  de- 
mands that  as  tax  as  possible  all  of  the 
swaropR,  marshes,  swales,  and  wet  land  that 
can  be  successfully  and  conveniently  drained 
and  reclaimed  should  be  permitted  so  to  be 
treated,  having  due  regard  for  the  rights  of 
owners  of  adjacent  land.  Water  seeks  its 
level.  The  rule  that  would  beet  serve  in  thi.s 
state,  and  tend  to  promote  tbe  interest  of 
tbe  people  without  caaslng  undue  hardship, 
would  be  to  allow  the  owner  of  land  to  turn 
upon  the  land  of  an  adjacent  owner  surface 
water  In  ancb  quantitlee  as  would  naturally 
drain  in  that  dlrectton  by  means  of  artificial 
dreltiRge  even  though  the  flow  of  endi  water 
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upon  tbe  lower  tract  Is  accelerated;  dae  re- 
gard ^eing  obserTcd'  for  the  Interest  of  tbe 
adjacent  owner  so  as  to  catise  no  unreason- 
able Inconvenience.  Wbltney  t.  Willamette 
Bridge  Ry.  Co.,  28  Or.  183,  192,  31  Pac.  472. 

[12,  IS]  The  charge  to  the  Jury  in  the  pres- 
ent case  fnlly  and  fairly  snbmltted  the  ques- 
tions to  accordance  with  the  law  of  this 
state.  We  approve  the  instruction*  Ac- 
cording to  the  verdict,  the  city  of  Hlllsboro 
connected  Its  sewer  with  a  private  drain, 
overta.Tlng  Its  capacity,  and  allowed  material 
to  accumulate  and  obstruct  the  flow  of  water 
causing  It  to  flow  back  on  private  property  of 
plaintiffs;  and  the  city  is  liable  for  tbe  dam- 
age. Joyce  on  Nuisances,  $§  300,  313;  Owens 
V.  City  of  Lancaster,  182  Pa.  257,  37  Atl.  858; 
Blizzard  T.  Danville,  175  Pa.  479,  34  Att.  848. 
We  do  not  deem  It  necessary  to  discuss  the 
other  assignments  of  error. 

The  judgment  of  the  trial  court  Is  afflrmed. 

BURNETT,  C.  J.,  and  BROWN  and  Mc- 
COtJRT,  3 J.,  concur. 


STATE  sx  m.  YOUNG  at  al.  v.  EDMUN80N. 

(Snpreme  Contt  of  Oregon.     Feb.  21,  1922.) 

I.  Attorney  anil  ellent  «=»39— Violation  of  pro- 

MMtlon   law   aad  publication   of  •oandeloos 

matter  'eoncemlng  another  are  crimM  Involv- 

ing  "moral  turpitude^'  wltlila  dlsbanaaat  stat- 

■to. 

Tbe  violation   of  the  prohibition  law  and 

the  willfnl  pnblication  of  false  and  scandalous 

matter  comceming  another  are  crimes  involving 

"moral  turpitude"  within  Or.  L.  |  1092,  subd. 

1.  providiag  that  an  attorney  may  be  disbarred 
on  conviction  of  a  crime  involving  "moral  tur- 
pStade"  (citiBg  Words  and  Phrasea,  First  and 
Second  Series,  Moral  Turpitude). 

2.  Attorney  and  client  «s>l4— An  attorney  Is  a 
"pnbllo  offleer." 

Under  Or.  Laws,  §|  1076,  1077,  1060,  1062, 
an  attorney  is  a  "public  officer." 

[Bd.  Nete<-'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

3.  Attorney  and  oHont  «=>39— Violation  of  pro- 
hMtltloa  law  and  the  puUicatlan  of  false  and 
seandaloiis  attaeks  on  anothsr  hold  oround 
for  disbarment. 

An  attorney  who  violated  the  prohibition 
law  and  .who  willfnlly  published  false  and  scan- 
dalous matter  concerning  another  will  be  dis- 
barred under  Or.  Laws,  {  1092,  subd.  1,  mak- 
ing the  conviction  of  a  crime  involving  moral 
turpitude  ground  for  disbarment,  and  section 
10^  subd.  1,  requiring  an  attorney  to  support 
the  CJonstitntion  of  the  United  States  and  the 
state  of  Oregon,  and  Laws  1901,  p.  67,  as 
amended  by  Laws  1915,  c.  269,  now  Or.  L.  { 
1091,  providing  fordtsbarment  where  it  shall 
appear  that  attorney's  eondnot  has  been  such 
that  if  he  were  apirilyiag  tot  admission  tiio 
ajipllcatiiSB  would  be  denied. 


4.  Attorney  and  client  «=336(l)   —  Supreme 
Court  has  Inherent  power  to  disbar  attorney 
for  cause. 
The   Supreme   Court,  having  .authority  to 
admit  an  attorney  to  practice,  has  inherent  au- 
thority to  disbar  such  attorney  for  cause. 

In  Banc. 

Original  proceeding  in  dlEA)Brmait  by  the 
State  of  Oregon,  on  the  relation  of  Donald 
Toung  and  others,  against  Leon  R.  BSdmnn- 
son.     Defendant  disbarred. 

This  is  an  original  proceeding  Instituted 
in  this  court  by  Donald  Xoung,  Chas.  M. 
Stevens,  and  J.  S.  Medley,  Grievance  Com- 
mittee of  the  Lane  County  Bar  Association, 
for  the  purpose  of  effecting  the  disbarment 
of  Leon  R.  Edmunson  from  further  practice 
as  an  attorney  at  .law  within  the  state  of 
Oregon. 

Among  other  things  the  information  avers 
that  the  Grievance  Committee  of  the  Bar 
Association  "have  found  reasonable  grounds 
to  believe,  and  do  believe,  that  Leon  R. 
Edmunson  has  been  guilty  of  misconduct  In 
his  profession,  and  has  been  convicted  of  mis- 
demeanors involving  moral  turpitude,  and 
that  the  same  deserves  and  merits  dicbar- 
ment" 

The  accusation  contains  a  statement  of  al- 
leged facts  constituting  violations  of  city 
ordinances  and  statutes  of  the  state.  It  Is 
averred  that  Edmunson  has  been  convicted: 
First,  of  disorderly  conduct;  second,  of 
wrongful  and  unlawful  possession  of  Intoxi- 
cating liquors;  third,  of  the  crime  of  libel; 
fourth,  of  unlawfully  selling  Intoxicating  liq- 
uor; and  It  is  further  alleged  that  on  April 
26,  1921,  a  complaint  was  filed  in  the  Justice 
court,  charging  Edmunson  with  the  crime  of 
selling  Intoxicating  liquor  In  violation  of 
chapter  40,  General  Laws  of  Oregon  for  1917; 
that  Edmunson  was  never  arrested  on  this 
charge  for  the  reason  that  he  fled  from  tbe 
state  of  Oregon  before  a  warrant  of  arrest 
could  be  served  upon  him,  and  that  he  ever 
since  has  been,  and  now  Is,  a  fugitive  from 
Justice. 

Upon  proper  showing  an  order  was  made 
by  this  court: 

"That  said  Leon  R.  Edmunson  appear  and  an- 
swer said  charge  in  this  court  on  the  13th  day 
of  October,  1921,  at  the  hour  of  1  o'clock  in 
the  afternoon,  or  the  court  will  proceed  to 
hear  and  determine  the  same  without  his  pres- 
ence." 

Service  of  the  order  was  had  by  publica- 
tion. 

Edmunson  flled  his  answer  denying  that 
he  has  been  engaged  In  the  practice  of  law 
at  Eugene,  Dr.,  since  January,  1917,  and  fur- 
ther denied  "that  the  offenses  Or  misdemean- 
ors alleged  in  the  said  Grievance  Committee's 
complaint  In  any  sense  Involve  moral  tiirpi- 
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tnde  or  misconduct  in  ttie  practice  of  law." 
He  further  alleged  that — 

"The  Boid  complaint  is  filed  by  said  Grievance 
Committee  in  bad  faith,  •  •  •  founded  upon 
personal  prejudice,  enmity  and  malice." 

For  a  "further  and  more  detailed  an- 
swer," he  says: 

"That  prior  to  the  alleged  offenses  stated 
in  said  Grievance  Committee's  complaint  it 
was  not  a  violation  of  the  laws  of  Oregon  or 
the  United  States  to  use  intoxicating  liquor; 
that  the  same  was  made  a  misdemeanor  in  the 
state  of  Oregon,  also  under  statutes  of  the 
United  States;  that  while  the  prohibition  laws 
have  been,  made  constitutional,  they  have  not 
become  institutional,  and  a  large  percentage  of 
the  people  of  Oregon  and  of  the  United  States 
do  not  adhere  to  said  laws,  for  the  reason  that 
the  same  is  an  abridgment  of  personal  liberty 
and  contrary  to  our  theory  of  self-government; 
that  the  overzealous  crib-feeders  magnify  its 
Importance  in  their  attempted  enforcement." 

He  then  launches  an  attack  uiNm  certain 
other  members  of  the  Lane  County  Bar.  To 
print  his  scurrilous  statements  concerning 
other  lawyers  would  serve  no  good  end  ber& 
nils  inquiry  concerns  the  acts  »f  the  de- 
fendant We  are  confined  to  the  record  be- 
toce  us. 

For  the  purpose  of  taking  testimony  here- 
in, S.  M.  Calkins  was  appointed  referee;  the 
relators  appearing  by  Mr.  J.  S.  Medley  and 
Donald  Young.  The  defendant,  falling  to  ap- 
pear, made  default  Testimony  was  ottered 
in  support  of  the  charges  contained  in  the 
Information.  Thereafter  the  defendant  prof- 
fered a  demurrer,  challenging  the  informa- 
tion "upon  the  grounds  and  for  the  reason,  to 
wit,  that  the  same  does  not  constitute  suffi- 
cient grounds  upon  which  a  proceeding  for 
disbarment  can  be  based." 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1]  The  information  filed  by  the 
Grievance  Committee  states  facts  sufficient 
to  show  that  Leon  B.  ESdmunson  has  been 
convicted  of  a  crime  involving  moral  turpi- 
tude. 

"Moral  turpitude  is  anything  done  contrary 
to  justice,  honesty,  principle  or  good  morals." 
Words  and  Phrases,  citing  In  re  Disbarment 
of  Coffey,  123  Cal.  522,  56  Pac.  448,  449. 

To  like  effect  see  In  re  Hopkins,  64  Wash. 
609,  103  Pac.  805;  2  Thornton  on  Attorneys 
at  Law,  i  857. 

The  sale  of  Intoxicating  liquor,  by  an  at- 
torney at  law,  contrary  to  the  provisions  of 
the  prohibition  law,  constitutes  a  crime  In- 
volving moral  turpitude.  Any  person  who 
knowingly  and  willfully  publishes  false  and 
scandalous  matter  concerning  another  com- 
mits an  act  constituting  a  crime  which  in- 
Tolves  moral  turpitude.  Both  of  the  above 
crimes,  and  others,  were  alleged  to  have  been 
committed  by  the  defendant  The  accusation 
.alleges  facts  which,  U  true,  constitutes  a  vio- 


lation of  the  provisions  of  subdlviatoa  1  of 
section  1092,  Or.  L.,  and  of  other  provlaioas 
of  the  statute  as  well.  The  i^eadlng  1b  suiii- 
dent 

The  theory  of  the  accusers  that  the  defend- 
ant has  committed  acts  sufficient  to  consti- 
tute grounds  for  disbarment  baa  been  fully 
outlined  In  the  information  on  file  herein, 
and  we  will  add  that  the  charges  have  been 
sustained  by  the  evidence,  and  are  supi>ort- 
ed  by  the  law.  Subdivision  1  of  section  1092. 
Or.  L.,  makes  the  record  of  Edmunson's  con- 
viction conclusive  evidence  thereof. 

[2]  Under  our  Code,  an  attorney  Is  a  pub- 
lic officer  who  has  been  admitted,  or  may 
hereafter  be  admitted,  as  such  by  the  Su- 
preme Court  of  this  state.  Section  1076,  Or. 
L.  An  applicant  for  admission  as  an  attor- 
ney must  apply  to  the  Supreme  Court,  and 
must  show,  among  other  tUngs,  that  he  is 
a  person  of  good  moral  character.  Section 
1077,  Or.  L.  If,  upon  examination,  he  be 
found  qualified,  an  oath  shall  be  adminis- 
tered to  him  "to  support  the  Constltutioa 
and  laws  of  the  United  States  and  of  this 
stat&"  Section  1080,  Or.  L.  Section  1082, 
Or.  L.,  prescribes  the  duty  of  an  attorney. 
Subdivision  - 1  of  this  section  requires  him 
"to  support  the  ConstitutiCMi  and  the  laws 
of  the  United  States  and  of  this  state."  Rel- 
ative to  removing  or  suspending  an  attorney 
from  practice,  section  1092  provides  that: 

"An  attorney  may  be  removed  or  suspended 
by  the  Supreme  Court  for  either  of  the  fol- 
lowing causes,  arising  after  his  admission  to 
practice: 

"1.  Upon  bis  being  convicted  of  any  felony  or 
of  a  misdemeanor  involving  moral  turpitude, 
in  either  of  which  cases  the  record  of  his  con- 
viction is  conclusive  evidence; 

"2.  For  a  willful  disobedience  or  violation  of 
the  order  of  a  court  requiring  him  to  do  or 
forbear  an  act  connected  with  or  in  the  course 
of  bis  profession; 

"3.  For  being  guilty  of  any  wiUful  deceit  pr 
misconduct  in  his  profession; 

"4.  For  a  willful  .violation  of  any  of  the  pro- 
visions of  section  1082." 

In  addition  hereto,  the  LeglslatlvB  Assem- 
bly of  1901  (Laws  1901,  p.  67)  aiacted  a  stat- 
ute "to  regulate  disbarment  proceedings," 
which  was  amended  by  diapt»  259,  Laws  at 
1915  (section  1091,  Or.  L.)  to  read: 

"Any  member  of  the  bar  of  this  state  shall  be 
disbarred  by  the  Supreme  Court,  upon  proper 
proceedings  for  that  purpose,  whenever  It  shall 
appear  to  that  court  that  his  conduct  has  been 
such  that  if  he  were  then  applying  for  admis- 
sion to  the  bar  his  application  should  be  de- 
nied." 

[3]  The  accusation  made  by  the  Grievance 
Committee  of  the  Lane  County  Bar  Assoda- 
tlon  avers  the  conviction  of  the  defendant  of 
a  number  of  misdemeanora  involving  mocal 
turpitude,  which  likewise  constltutea  a  will- 
ful violation  of  subdivision  1  of  section  1082, 
Or.  I*   To  support  Is  to  uphold;  to  maintain. 
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No  bootlegger  Is  a  supporter  of  the  Oonstitti' 
tlon  and  laws  of  tbe  United  States  and  of  the 
state  of  Oregon.  An  attorn^  at  law  takes 
an  oatb  to  support  tbe  Constltatlon  and  laws 
of  the  United  States  and  of  this  state,  and  It 
is  made  his  special  dnty  so  to  do.  He  can- 
not consistently  be  both  attorney  at  law  and 
bootlegger  at  one  and  the  same  time. 

It  appearing  to  the  conrt  from  the  accusa- 
tion and  tbe  proof  that  Edmunson's  conduct 
has  been  such  that  he  would  not  be  admitted 
to  the  bar  npon  application  therefor  If  it 
were  known  that  he  had  been  convicted  of 
the  numerous  misdemeanors  charged  in  the 
information,  it  follows  that  he  must  be  dis- 
barred also .  by  virtue  of  the  provisions  of 
section  1091,  Or.  L. 

The  possession  of  intoxicating  lianor  may 
be  such  as  to. constitute  only  a  technical  vio- 
lation of  the  law,  4epeuding  upon  the  drcum- 
Btances  and  the  purpose  of  such  possession. 
These  statutes  are  not  invoked  to  puni^  a 
technical  offense,  but  the  evidence  shows 
'that  some  of  the  crimes  averred  were  delib- 
erately committed.  The  libel  committed  by 
the  defendant  in  the  case  at  bar  was  a  delib- 
erate crime.  His  selling  of  intoxicating  liq- 
uor* was  a  premeditated  offense. 

From  6  C.  J.  585,  note  A,  we  take  the  fol- 
lowing excerpt  containing  a  concise  state- 
ment of  the  law  of  this  case: 

"If  the  evidence  of  sndi  moral  character  mast 
be  produced  in  order  to  obtain  tbe  license,  it 
is  equally  essential  that  this  character  should 
be  retained;  and  when  an  attorney  commits 
an  act,  whether  in  the  discharge  of  his  duties 
as  such  or  not,  showing  such  want  of  profes- 
sional or  personal  honesty  as  renders  him  nn- 
worthy  of  public  confidence,  it  is  net  only  tbe 
province  but  the  duty  of  the  court,  npoa 
this  fact  being  made  to  appear,  to  strike  bis 
name  from  the  roll  of  attorneys.  Nor  is  it 
necessary  that  tbe  offense  should  be  of  sudi  a 
nature  as  would  subject  him  to  an  indictment. 
He  has  by  his  own  misconduct  divested  himself 
of  qualifications  that  are  indispensable  to  the 
practice  of  bis  precession;  and  while  he  may 
regard  the  judgment  deriving  him  of  that  right 
OS  a  punishment  for  the  offense,  the  action  of 
the  court  is  based  alone  upon  the  ground  of 
public  policy  and  for  tbe  public  good.  It  would 
be  carrying  the  doctrine  too  far  to  hold,  that 
an  attorney  must  be  free  from  every  vice,  and 
to  strike  him  from  the  roll  of  attorneys  be- 
cause he  may  indulge  in  irregularities  affecting 
to  some  extent  bis  moral  character,  when  snob 
delinquencies  do  not  affect  his  personal  or  pro- 
fesrional  Integrity.  To  warrant  a  -removal  his 
character  must  be  bad  in  such  respects  as  show 
him  to  be  unsafe  and  unfit  to  be  intrusted  with 
tbe  powers  and  duties  of  bis  profession; .  and 
it  is  not  essential  that  this  miscondnct  or  bad 
character  should  be  in  respect  to  some  deceit, 
malpractice  or  misdemeanor  practiced  or  com- 
mitted in  the  exercise  of  Ms  profession  only; 
but  in  the  exercise  of  a  sound  Ascretion  the 
eonrt  should  <mly  entertaia  soch  dharges  as 
are  in  their  nature  gross,  and  nnfit  a  person  fes 
an  honest  ^charge  of  the  Ugh  and  responsifaits 
trust  reposed  in  an  attorney."  State  v.  Mc- 
Ciaugherty,  88  W.  Va.  250,  256,  10  B.  H.  407, 
411. 


The  ease  of  Underwood  t.  Oammonwealth, 
105  S.  W.  151,  82  Ky.  Law  Bep.  82,  was  a 
disbarment  proceeding.  Underwood  was  con- 
victed three  times  of  the  offense  of  retailing 
intoxicating  liquor  In  violation  of  the  local 
option  law.  Much  of  what  the  court  there 
said  is  applicable  to  the  case  at  issue,  and  we 
quote  tbe  following  with  aK>roval: 

'^o  be  admitted  to  the  bar,  a  person  must 
not  only  be  learned  in  the  law,  but  possess  a 
character  of  honesty,  probity  and  good  de- 
meanor. •  •  •  The  contimied  posaesslbn  of 
character  is  as  essential  to  maintain  his  rela- 
tion as  an  attorney  at  law,  as  it  is  to  have  it 
in  the  first  instance  to  be  admitted.  The  office 
is  one  peculiarly  of  confidence.  Not  only  do 
bis  clients  repose  trust  in  his  integrity,  but  as 
an  officer  of  the  court,  in  the  matter  of  admin- 
istering justice,  his  privileges  and  duties  are 
such  as  to  constantly  call  for  the  exercise  of 
fidelity,  both  to  his  client,  and  to  the  state. 
A  lawyer  without  good  character  is  not  only  a 
reproach  to  his  profession,  but  he  brings  into 
public  distrust,  and  is  a  very  menace  to,  the 
administration  of  justice  itself.  All  courts 
have,  as  an  incident  of  the  power  to  admit  at- 
torneys to  tfacir  bar,  the  power  to  disbar  them 
for  such  conduct  as  shows  they  are  not  longer 
worthy  of  confidence. 

"It  is  not  necessary  that  tbe  misconduct 
should  be  such  as  would  render  him  liable  to 
criminal  prosecution.  If  it  shows  that  he  is 
unfit  to  discharge  the  duties  of  his  office,  is  un- 
worthy of  confidence  even  though  the  condact 
is  outside  of  his  professional  dealings.  It  is 
sufficient.  If  he  is  not  honest;  if  he  is  not 
moral;  if  he  is  not  of  good  demeanor;  he  may 
be  disbarred,  and  should  be.  His  office  is  a 
very  badge  of  respectability;  a  patent  of  trust- 
worthiness, derived  from  his  position  on  the 
court's  roll  of  counsel.  He  ought  not  to  be 
suffered  to  pass  for  what  be  is  not. 

"Selling  of  liquor  is  not  per  se  immoral.  But 
selling  liquor  in  known  violation  of  law,  is 
wrong.  It  is  not  good  demeanor.  One  so  en- 
gaged would  not  be  admitted  to  the  bar,  no 
matter  how  learned  in  the  law.  On  the  same 
ground,  he  ought  not  to  be  allowed  to  rema/n 
on  the  court's  roll.    •    •    •  " 

In  that  case  the  court  then  made  further 
comment  relating  to  the  official  character  of 
the  defendant  that  has  no  application  here. 

[4]  Having  authority  to  admit  an  attorney 
to  practice  in  the  courts  of  Oregon,  the  Su- 
preme Oourt  has  inherent  power  to  disbar 
such  attorney  for  cause.  6  C.  J.  680;  2 
Thornton  on  Attorneys  at  Law,  t  857. 

Under  the  provisions  of  our  Code  herein 
noted,  an  attorney  may  be  disbarred  when- 
ever he  has  been  guilty  of  a  misdemeanor  In- 
volving .moral  turpitude,  and  upon  other 
grounds. 

We  find  In  Edmnnson  a  violator  of  the  law. 
It  is  made  his  duty  by  statute  and  by  oatli 
to  support  the  Constitution  and  laws  of  tUe 
United  States  and  of  this  state.  He  has  not 
only  failed  to  uphold  the  laws,  but  he  has 
knowingly  beccHue  p.  lawbreaker.  He  has  of- 
fended against  tbe  prohibition  law  by  selling 
intoxicating  liquor.  -He  has  violated  a  stat- 
ute denouncing  as  a  crime  the  act  of  wUl^ 
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tully  and  knowlagly,  with  Intent  to  Injure 
and  defame,  publishing  of  and  concerning 
another  fttlse  and  acandaloas  matter.  Sucb 
Is  the  character  of  Edmonson,  the  man  and 
citiZCT.  The  Character  of  every  lawyer  Is 
molded  and  controlled  by  his  character  as  a 
man. 

Therefore,  It  la  hereby  ordered  that  Leon 
R.  Edmnnson  be  disbarred  from  the  practice 
of  law  In  any  of  the  courts  in  this  state,  and 
that  his  name  be  stricken  from  the  roll  of  at- 
torneys in  this  court 


LOVELAND  et  al.  v.  WARNER  at  al.* 

(Supreme  Court  of  Oregon.     Feb.  21,  1922.) 

U  PfaaiUng  ^=>98— Admission  in  answer  of 
things  not  averred  not  to  be  tolerated. 
The  insertion  into  an  answer  of  a  danse 
pretending  to  admit  a  fact  not  pleaded  in  the 
complaint,  is  not  proper,  raises  no  issue,  is  not 
capable  of  being  denied,  and  should  not  be  tol- 
erated. 

2.  Contracts  4=3278(1) — One  seeking  to  re- 
cover on  covenant  must  allege  and  prove  psr- 
fornanoe^  except  where  covenant  Is  Inde- 
pendent of  other  oovenants. 

Where  one  would  seek  to  recover  on  a 
covenant,  he  must  allege  and  proye  that  be 
himself  has  performed  the  covenant  on  his  part 
which  is  concurrent  with  it;  but  this  is  not 
applicable  to  a  contract  containing  several 
covenants,  where  the  covenant  made  the  basis 
of  action  is  independent  of  the  other  cove- 
nants in  the  contract. 

3.  Contracts  «=»  1 73— Chronological  order  dis- 
tinguishing characterlstio  In  determining  oon- 
ourrent  oovenants. 

The  chronological  order  of  performance  of 
diiferent  covenants  in  a  contract  is  a  distin- 
guishing characterlstio  by  which  to  determine 
whether  the  covenants  are  concurrent  or  inde- 
pendent. 

4.  Contracts  «=>  1 73— Covenant  to  pay  notes 
heM  Independent  of  covenant  to  Increase  basi- 
ness  by  advertising  scheme. 

A  clause  constituting  a  distinct  erder  for 
goods  "in  payment  for  which"  the  defendants 
delivered  notes,  constituted  a  complete,  sepa- 
rate, and  independent  transaction,  and  a^er 
and  payee  could  recover  without  performance 
of  a  covenant  relating  to  certain  increase  of 
maker's  volume  of  trade  which  was  not  to 
mature  until  a  year  after  the  date  of  contract 
and  after  the  notes  were  payable,  especially 
where  the  latter  covenant  was  to  pay  any 
deficiency  in  cash. 

5.  Contracts  <$=»  1 73— Set-off  and  oounterolaim 
«=s>28  (2)— Purchaser  heU  to  have  right  by 
means  of  oounterolaim  to  reoover  damages 
nnder  advertising  schenei. 

Where 'seller  delivered  goods  to  be  used  as 
premiums  hi  advertising  scheme,  which  were 


'paid  for  by  notes,  and  seUer  agreed  that  if  at 
the  end  of  a  year  two-thirds  per  cent.  <^  the 
gross  business  of  defendant  did  not  amount  to 
the  sum  paid  for  the  premiums  he  would  pay  to 
purchaser  any  deficiency  in  cash,  the  buyer  in 
an  action  on  the  notes  had  the  privilege  by 
means  of  a  counterclaim,  under  Or.  ti.  S{  74, 
88,  to  show  damage  on  account  of  his  busi- 
ness not  having  been  increased  to  the  amovnt 
agreed,  but  he  must  show  by  averment  and 
proof  that  he  complied  with  the  contract  on  his 
part,  the  covenant  as  to  payment  of  the  notes 
being  independent,  but  the  covenants  as  to  the 
doing  of  certain  acts  by  the  buyer  and  the 
payment  of  any  deficiency  by  the  seller  being 
concurrent  covenants. 

6.  Cotttraots  «=3l76(l)  —  Constmetlen  fer 
coort. 

The  construction  to  be  placed  on  a  written 
QOntract  Is  a  question  ezdusively  for  tlie 
court  nnder  Or.  L.  1 186.      4 

7.  Evidenoe  e=94l9(l5),  432- Terms  ef  writ- 
ten Instrument  not  varied  under  guise  of  ex- 
plaining or  showing  failure  of  consideration. 

Under  guise  of  explaining  the  consideration 
for  a  note  a  party  cannot  vary  the  terms  of  a 
written  contract,  and,  where  contract  stated 
that  notes  were  given  in  consideration  of  ar- 
ticles to  be  used  as  premiums  in  an  advertis- 
ing scheme,  buyer  was  not  entitled  to  prove 
failure  of  consideration  in  that  his  business 
was  not  increased  to  the  agreed  extent,  un- 
less by  way  of  counterclaim  for  damages. 

8.  Evidence  «=946l (I)— Avermeat  of  latent  of 
one  or  both  parties  cannot  oootradiot  plaia 
language  of  contract 

In  the  absence  of  fraud  or  mistake,  the 
averment  of  intent  of  one  of  the  parties,  or 
both,  cannot  eontradiet  the  plain  language  of 
a  written  contract. 

9.  Names  «=>  10— Defense  of  nse  of  assumed 
name  without  Ming  of  oertMcat*  anst  be 
pleaded. 

The  defense  that  plaintiS  baa  been  do- 
ing business  under  an  assumed  name  without 
filing  the  certificate  prescribed  by  Or.  L.  § 
7777,  must  be  grounded  on  a  sufficient  pleading. 

10.  Commerce  ^=>57— Requirement  of  llling  of 
oertifleato  where  using  assumed  aano  laap- 
pllnbis  to  Interstate  commanw. 

Or.  Ij.  I  7777i  requiring  one  doing  boaineas 
in  the  state  under  an  sssuraed  name  to  file  a 
certificate  in  the  office  of  the  eonntr  <i«rk< 
does  not  spply  to  interstate  commerce. 

11.  Pleading  4s»32  —  CoastmeUoa  of  pleaier 
must  give  way  to  admitted  oontnet 

A  pleading  tannot  give  to  an  admitted  con- 
tract any  construction  inconsistent  with  its 
terms. 

12.  Commeroe  •s>40( I )— Where  goods  shipped 
from  one  state  to  aoother,  transaction  mb- 
•titutee  laterstate  oauHasree. 

Where  geoda  see  shipped  from  oae  state  t* 
another  «n  otdeta  Mriidted  in  the  latter  aiata, 
the  tranaaetian  oonstltates  Interstate  eom- 
merce,  not  subject  to  local  regnlationa. 
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13.  Ccmaerea  •a»40(l)— Bislnt*  Md  Mt 
tnunaotad  within  •tata  untfar  oo«tnu>t  ra- 
ItMmu  to  advartislag. 

.Where  goods  to  be  need  as  premiums  were 
sold  and  shipped  from  another  state,  and  notes 
were  executed  in  payment  of  the  premiums, 
and  seller  agreed  to  send  organizer  to  assist 
buyer  within  states  and  to  pay  certain  amounts 
in  cash  if  business  of  buyer  was  not  increased, 
and  buyer  did  not  permit  the  organizer  sent  in- 
to the  state  to  do  anything  tai  relation  to  the 
basineas,  the  seller  cannot  be  held  to  har*  oar- 
ried  on,  transacted,  or  engaged  In  business  in 
the  state  within  the  meaning  of  Or.  Ia  |  7777, 
requiring  one  doing  business  in  the  state  under 
an  assumed  name  to  file  a  certificate  in  the 
office  of  the  county  clerk,  and  the  seller  could 
recover  the  purchase  price  of  the  premiums  in 
the  state  courts  without  filing  such  certificate, 
though  it  might  in  the  future  possibly  do  some- 
thing within  the  ban  of  the  Matnte. 

Departmvnt  1. 

Appeal  from  Circuit  Court,  Cooa  County; 
John  S.  Cdke,  Judce. 

Action  by  Tbeodore  O.  Loreland  and 
James  L.  Becords,  copartners,  doing  business 
aa  the  Brenard  Manufacturing  Company, 
against  Ouy  Warner  and  J.  E.  Warner,  co- 
partners, doing  business  as  the  Warner  Oroo- 
ory  Company.  Judgment  for  defendants,  and 
plalnUfTs  appeal.     Berersed. 

William  T.  StoU,  ot  Miarshfleld,  for  ap- 
pellants. 

C.  V.  McKni^t,  of  Marshfield,  for  re- 
spondents. 

BURNBTT,  C.  J.  This  is  an  action  upon 
six  sereral  promlasory  notes,  the  complaint 
being  framed  in  six  counts,  one  upon  each 
note.  Kxcept  for  date  and  time  of  ^yment 
tbey  are  identical.  For  the  purposes  of 
this  opinion  It  Is  sufficient  to  set  forth  a  copy 
«f  the  first  note  declared  upon,  as  follows: 

"69081—545.  P.  O.  Marshfield,  State  Oregon, 
6/20  1917.  For  ralue  received,  we  promise  to 
pay  to  the  order  of  the  Brenard  Manufacturing 
Company  seventy- two  and  '60/100  dollars 
(^2.50),  at  Iowa  CSty,  Iowa,  payable  as  be- 
low four  months  after  date  (amount  ($72.60). 
Warner  Grocery  Co.,  by  J.  E.  Warner.  44896A. 
Bxtended  to  May  20, 1918." 

The  genesis  of.  the  tranaactions  her«  in- 
volved was  the  making  of  the  contract  evi- 
denced by  the  following  offer  of  the  de- 
fendants, which  was  accepted  by  the  plain- 
titts  at  Iowa  City,  Iowa: 

"P.  O.  Marshfield,  SUte  Ore.,  6—20,  1917. 
Brenard  Manufacturing  Company,  Iowa  (Hty, 
Iowa— Gentlemen:  On  your  approval  of  this 
order  deliver  to  me  at  your  earliest  conveni- 
ence f.  o.  b.  factory  point  or  distributing  point 
the  goods  and  printed  matter  listed  on  reverse 
side,  in  payment  for  which  X  herewith  hand 
you  my  six  notes  aggregating  ?435.00  which  you 
agree  to  cancel  and  return  to  me  if  order  is 
not  approved  by  you. 
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"After  preliaainary  work  br  etienlars  and 
correspondence  has  been  done  you  agree  to  . 
send  your  organizer  to  assist  us  in  construc- 
tive campaign  work.  Organizer  to  remain  for 
such  time  as  you  deem  necessary  during  which 
time  I  am  to  furnish  free  the  necessary  con- 
veyance to  properly  conduct  the  work. 

"I  hereby  certify  that  my  last  twelve  months' 
bwdness  was  not  less  than  $80^000  and  npon 
this  figure  by  next  twelve  months'  business  to 
be  $96,(X)0^  and  that  if  %  per  cent,  of  my  gross 
bndness  does  not  amount  to  four  hundred 
thirty-five  dollars  ($435-00)  for  the  next  twelve 
months  yon  will  pay  me  the  deficiency  in  cash, 
and  immediately  upon  approval  of  this  order 
send  your  bond  for  $435.00  to  cover  this  agree- 
ment with  me. 

"To  make  the  last  above  paragraph  binding 
upon  yon  I  agree  to  furnish  yon  within  ten 
days  approximately  150  names  and  addresses 
of  persons  outside  of  my  town  whom  I  believe 
will  make  good  contestants,  take  the  shipments 
promptly,  carry  out  the  trade  extension  cam- 
paign plan,  promptly  meet  all  obligations  en-, 
tered  into  under  this  agreement,  keep  the  pre- 
miums well  displayed  in  my  store,  issue  premi- 
um deposit  checks  to  the  amount  of  eac^  pur- 
chase, and  every  thirty  days  of  this  contract 
to  report  to  you  my  gross  boainess,  to  cordUdly 
co-operate  with  you  and  promptly  furnish  you 
all  information  you  request  to  aid  the  success 
of  the  campaign,  but  it  is  understood  that  an 
omission  of  any  of  the  above  conditions  shall 
release  you  only  from  the  last  preceding  para- 
graph. 

"I  am  to  have  the  privilege  of  submitting 
any  question  or  business  problem  to  your  ad- 
visory board  and  their  opinion  and  advice  are  to 
be  furnished  without  additional  cost. 

"In  consideration  of  your  special  methods 
and  plans  and  your  expense  hereunder,  thia 
order  cannot  be  countermanded.  (These  notes 
to  be  detached  by  the  Brenard  Mfg.  Co.) 
[Signed]  Warner  Ckocery  Co.,  Purchaser,  by 
J.  B.  Warner.  P.  O.  Marshfield.  County,  Coos. 
State,  Or.  Freight  Statioa,  Same.  Bxpresa 
Office,  Same.    Salesman,  J.  &  Tallen." 

As  Stated,  the  plaintiffs  declared  upon 
the  notes,  and  in  their  complaint  set  up  this 
offer  and  acceptance  as  part  of  the  transac- 
tfon,  aveRing  perftwmance  <m  their  part  of 
all  the  terms  ot  the  contract.  The  answer 
denies  all  the  avennents  of  the  complaint 
except  as  stated. 

[1]  It  Is  admitted  that  die  plaintiffs  were 
<Mng  business  at  Iowa  City,  Iowa,  as  Bren- 
ard Manufacturing  Company.  In  passing, 
we  note  that  the  defendants  in  their  answer 
"admit"  some  tilings  that  are  not  averred 
in  tiie  complaint  As  h<ld  in  Woolsey  ▼• 
Draper,  201  Pac.  730,  in  an  oidnlon  written 
by  Mr.  Jtnticfe  Rand: 

"The  insertion  into  a  pleading  of  a  danse 
pretendtng  to  admit  a  fact  not  pleaded  by  ttte 
opposite  party  is  sot  a  proper  way  to  plead, 
raises  no  issue,  is  nat  capable  of  being  denied, 
and  should  no*  be  taieratedi"  ■   ' 

Th9  answer  undertakes  to  plead  tlie  con- 
tract according  to  Its   legal   effect,   sajing 
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that  It  is  "In  writing  and  In  the  possession  of 
plaintiffs,  and  that  the  defendants  cannot 
alUtge  In  dotaU  the  full  terms  thereof  and 
should  therefore  be  excused  from  so  doing." 
It  Is  averred  that  the  merchandise  mention- 
ed was  shipped  to  the  defendants  to  be  used 
as  premiums  to  the  patrons  of  defendants  In 
carrying  out  an  ndvertislng  scheme  for  the 
purpose  of  Increasing  defendants'  business, 
and  that  It  was  not  the  Intent  of  the  defend 
ants  to  purchase  the  merchandise  or  that 
there  should  be  a  sale  of  the  same  to  them. 
It  Is  further  stated  in  the  answer  that  de- 
fendants offered  to  return  the  merchandise 
but  that  the  plaintiffs  refused  to  accept  the 
same.  The  following  averment  appears  in 
the  answer: 

"That  apon  the  signing  of  said  note  it  was 
then  and  there  agreed  between  plaintiffs  and 
defendants  that  the  plaintiffs  would  carry  into 
effect  said  advertising  scheme  under  the  terms 
of  said  contract  for  the  purpose  of  increasing 
defendants'  business,  as  hereinbefore  alleged; 
that  the  signing  of  said  note  was  with  such  ex- 
press understanding  and  agreement,  and  was 
the  sole  and  only  consideration  for  said  note; 
that  the  signing  of  said  note  and  the  services 
to  be  performed  by  said  plaintiffs  as  herein 
alleged  were  mutnal  covenants  and  dependent 
conditions;  that  the  plaintiffs  have  \^holly  fail- 
ed, ne^ected  and  refused  to  perform  the  terms 
of  said  contract  on  their  part  to  be  kept  and 
performed,  all  without  reason  or  excuse  known 
to  defendants;  that  the  defendants  have  at  all 
times  been  able,  willing  and  ready  to  perform 
the  terms  of  said  contract  on  their  part  to  be 
kept  and  performed." 

According  to  the  abstract,  the  plaintiffs 
demurred  to  the  first  affirmative  defense  on 
the  ground  that  It  does  not  state  facts  suffi- 
cient to  constitute  a  defense;  that  "it  does 
not  state  wherein  or  in  what  particular  the 
plaintiffs  neglected  to  perform  the  contract 
herein  mentioned ;  and  that  it  does  not  state 
that  tlie  defendants  performed  the  contract 
upon  th^  part."  The  demurrer  was  over- 
mled,  and  this  1b  assigned  as  error. 

The  reply  traverses  the  allegations  of  the 
answer  except  as  therein  stated  or  admitted, 
and  the  admission  consists  of  an  avowal  of 
the  execution  of  the  contract  in  writing  and 
an  averment  that  the  plaintiffs  had  shipped 
the  merchandise  mentioned  In  the  contract 
On  motion  of  the  defendants,  at  the  dose  of 
the  testimony  for  the  plaintiffs,  the  court 
entered  a  judgment  of  nonsnlt  against  the 
plalntiffB,  and  this  is  likewise  assigned  as 
error. 

[2]  It  la  stated  in  argument  that  the  rea- 
son given  by  the  circuit  conrt  for  ordering 
the  nonsuit  was  that  there  was  no  evidence 
tending  to  show  that  the  business  of  the  de- 
fendamta  had  Increased  to  196,000  during  the 
year  next  after  the  execution  of  the  con- 
tract, and  that  It  was  incumbent  upon  the 
plaintiffs  to  prove  that,  aa  a  condition  pre- 
cedent or  at  least  as  a  concurrent  covenant 
•  It  Is  a  well-settled  prlndiAe  that  where  one 


would  seek  to  recover  on  a  covenant,  he 
must  allege  and  prove  that  he  hhnself  has 
performed  the  covenant  on  his  part  which  is 
concurrent  with  the  one  upon  which  he  wo\ild 
recover.  Lewis  v.  Craft,  39  Or.  306,  64  Pac. 
809;  Catlm  v.  Jones,  48  Or.  158,  83  Pac.  615; 
Longfellow  v.  Huffman,  49  Or.  486,  90  Pac 
907.  This,  however.  Is  not  applicable  to  a  con- 
tract containing  several  covenants,  where 
the  covenant  made  the  basis  of  the  action  i» 
Independent  of  the  other  covenants  In  the 
contract 

"Where  covenants,  although  mutual,  are  in- 
dependent, either  party  may  recover  damages 
from  the  other  for  an  injury  which  he  may  have 
Bustauied  by  reason  of  nonperformance,  al- 
though he  has  failed  to  comply  with  the  stipu- 
lations on  his  part  But  where  the  covenant» 
are  dependent  upon  each  other,  the  rule  is 
otherwise.  The  question  whether  covenants 
are  dependent  or  independent  does  not  arise 
where  the  breach  of  one  covenant  is  offered 
as  a  set-off  against  the  breach  of  another,  but 
only  where  the  nonperformance  of  one  cove- 
nant is  pleaded  as  a  direct  and  peremptory 
bar  to  an  action  upon  another."    16  0.  J.  1221. 

"As  4  rule,  however,  where  a  covenant  goes 
only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  b«  compen- 
sated In  damages,  it  is  an  independent  cove- 
nant and  an  action  may  be  maintained  for  m 
breach  of  the  covenant  on  the  part  of  the  de- 
fendant without  averring  performance  or  an 
offer  to  perform."    7  B.  C.  In  1091. 

An  analogous  precept  Is  thus  stated  In 
13  C.  J.  563 : 

"A  test  of  severability  which  has  frequently 
been  applied,  is  to  the  effect  that  if  the  con- 
sideration is  single,  the  contract  Is  entire;  bnt 
if  the  consideration  is  either  expressly  or  by 
necessary  iuiplication  apportioned,  the  contract 
will  be  regarded  as  severable,  although  this  test 
will  not  necessarily  prevail  over  other  provi- 
sions of  the  contract  showing  a  contrary  in- 
tent of  the  parties.  So  where  the  portion  of 
the  contract  to  be  performed  by  one  party 
consists  of  several  and  distinct  items  and  the 
price  to  be  paid  is  apportioned  to  each  item 
according  to  the  value  thereof  and  not  as  one 
unit  in  the  whole  or  a  part  of  a  round  sum,  the 
contract  will  ordinarily  be  regarded  as  sev- 
erable; and  this  rule  applies  although  the 
contract  may  in  a  sense  be  entire  if  what  is  to 
be  paid  is  clearly  and  distinctly  apportioned  t* 
the  different  items  as  sneh  and  not  to  them  as 
parts  of  one  whole." 

See,  also,  the  early  case  of  Tenny  t.  Mnl- 
vaney,  8  Or.  129,  137,  where  Mr.  Justice 
Prtan  said: 

"As  to  whether  this  contract  is  entire  or  sev- 
erable is  a  question  of  construction,  which  de- 
pends upon  the  intention  of  the  parties,  to  be 
ascertained  from  the  language  employed  and  the 
subject-matter  of  the  contract.  If  the  part 
to  be  performed  by  one  party  consists  of  sev- 
eral distinct  and  separate  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to  each 
item  to  be  performed,  or  is  left  to  be  implied 
by  law,  such  a  contract  will  generally  be  held 
to  be  severaUe.     And  the  same  x«le  hold* 
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vrhere  the  price  to  be  paid  is  dearly  and  die- 
tiactly  apportioned  to  different  parts  of  what  is 
to  be  performed." 

Thlfl  case  haa  been  consistently  followed 
ever  since  It  was  decided. 

Id  Daly  t.  City  of  Carthage,  143  Mo.  App. 
664, 12S  S.  W.  265,  in  considering  the  distinc- 
tion betvt-een  dependent  and  independent  cot- 
enants,  the  court  said: 

"The  aatborities  all  agree  that  in  determining 
whether  coyenants  in  a  contract  are  dependent 
or  independent  the  intention  of  the  parties 
must  goTcm.  •  •  •  This  intention  must  be 
gathered  from  the  contract  according  to  the 
ordinary  mles  of  construction,  and  one  of  the 
infallible  tests  is  whether  or  not  a  breach 
can  be  compensated  for  in  damages.  If  it  can 
be,  then  the  covenants  are  held  to  be  inde- 
pendent and  a  party  must  pay  far  what  he  re- 
ceives  onder  the  contract,  bnt  may  recoop  the 
damages  he  has  suffered  by  a  breach  npon  the 
part  of  the  other  party." 

See,  also,  Sayre  ▼.  Craig,  4  Ark.  10,  37  Am. 
Dec.  767;  Biddle  v.  Coryell,  18  N.  J.  lAw, 
377,  38  Am.  Dec.  621,  and  note;  Big  Run 
Coal  Co.  V.  Employers  Indemnity  Co.,  163 
Ky.  696,  174  S.  W.  25 ;  Conch  v.  Ingersoll,  2 
Pick.  (Mass.)  292.  In  Hopkins  t.  Young,  11 
Mass.  302,  it  is  held  that  the  decision  of  the 
question  whether  the  coyenants  are  depend- 
ent or  Independent  "does  not  depend  merely 
on  the  arrangement  of  the  words,  and  the 
order  in  which  they  stand  In  the  instrument, 
bnt  on  the  nature  of  the  transaction,  and 
the  order  of  time  in  which  that  requires  the 
coyenants  to  be  performed  by  the  respective 
parties."  In  Gibson  v.  Gibson,  16  Mass.  lOS, 
8  Am.  Dec.  94,  it  Is  said : 

"So,  where  there  are  reciprocal  covenants 
in  the  same  deed,  depending  on  the  same  rule 
of  damages,  one  covenant  may  be  pleaded  in 
bar  to  another,  to  avoid  circuity  of  action.  But 
where  the  covenants  are  distinct  and  independ- 
ent, they  cannot  be  so  pleaded;  for  the  damages 
may  not  be  commensurate,  and  each  party  must 
recover  against  the  other  separate  damages,  ac- 
cording to  the  justice  of  the  case." 

[S]  The  chronological  order  of  perform- 
ance of  different  covenants  in  a  contract  Is 
a  distinguishing  characteristic  by  whldi  to 
determine  whether  the  covenants  are  con- 
current or  Independent.  Bllansky  v.  Hogan, 
190  Mich.  463,  157  N.  W.  13. 

[4]  We  will  apply  these  principles  to  the 
nontract  in  question.  The  first  clause  is  a 
distinct  order  for  goods  mentioned  on  the 
back  of  the  contract,  "In  payment  for  which" 
the  defendants  delivered  the  six  notes  in 
controversy.  This  constituted  a  complete, 
separate,  and  Independent  transaction.  The 
promise  to  pay  a  certain  sum  of  money  ab- 
solutely an4  at  all  events,  in  consideration 
of  the  delivery  of  the  goods,  was  an  inde- 
jtendent  covenant,  practically  so  character- 
ized by  the  terms  of  the  contract  The  de- 
fendants themselves  ta  t&eir  offer  designated 
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the  application  of  the  notes,  vie.,  in  payment 
for  the  goods.  Moreover,  as  to  the  time  of 
performance,  the  notes  were  made  payable 
in  five,  six,  seven,  eight  and  nine  months 
after  date,  while  the  covenant  In  the  con- 
tract relating  to  the  Increase  of  the  defend- 
ants' volume  of  trade  to  $96,000,  dependent 
upon  the  doing  of  certain  things  by  the  de- 
fendants, was  not  to  mature  until  a  year 
after  the  date  of  the  contract.  By  the  test 
of  chronologic  order  which  the  authorities 
lay  down  ,the  payment  of  the  notes  accord- 
ing to  their  tenor,  or,  in  other  words,  "ab- 
solutely and  at  all  events,"  whidi  character- 
izes a  promissory  note,  was  first  to  be  ac- 
complished, and  that,  too,  in  less  than  a  year 
after  the  making  of  the  contract 

Still  further,  by  the  test  of  the  measure  of 
damages  not  going  to  the  whole  considera- 
tion, the  covenants  are  Independent.  As 
stated,  the  notes  were  to  be  paid  without 
qualification.  Tba  other  covenant  was  that 
if  two-thirds  per  cent  of  the  gross  business 
did  not  amount  to  $435  for  the  twelvemonth, 
the  plaintiffs  were  to  pay  the  deficiency  in 
cash.  That  could  not  be  ascertained  iintil 
after  the  expiration  of  the  year.  And,  more- 
over, the  damages  to  be  claimed  under  that 
clause  were  measured  by  tbe  parties  and 
went  only  to  the  increase  of' the  business 
and  not  to  the  purchase  price  of  the  goods ; 
hence  the  damage  did  not  go  to  the  whole 
consideration,  but  only  to  part,  as  stated. 

[5]  In  brief,  having  shown  that-  the  notes 
were  given  for  certain  goods  which  were  de- 
livered, as  the  testimony  shows  and  as  ap- 
];)ears  in  the  answer  by  the  statement  that 
the  defendants  offered  to  return  them,  the 
plaintiffs  disclosed  a  cause  of  action  against 
which  it  was  error  to  grant  a  nonsuit  If 
the  defendants  could  show  any  damage  on 
account  of  their  business  not  having  been 
Increased  to  $96,000  for  the  year.  It  is  their 
privilege  to  do  so  under  section  74.  Or.  L., 
by  means  of  counterclaim,  for  the  reason  that 
the  cause  of  action  would  arise  out  of  the 
transaction  set  forth  in  the  complaint.  In 
order  to  do  so,  however,  the  defendants 
would  necessarily  be  compelled  to  show  by 
averment  and  proof  that  they  themselves 
had  complied  with  the  contract  on  their  part 
As  to  the  clauses  respecting  the  increase  of 
business.  In  one  paragraph  it  is  stipulated 
that  the  plaintiffs  shall  pay  the  deficiency 
of  two-thirds  per  cent  of  tbe  gross  business 
of  the  defendants,  if  tbe  same  does  not 
amount  to  $435  for  the  year;  and  to  make 
this  paragraph  binding  upon  the  plaintiffs 
the  defendants  agree  in  the  succeeding  one 
to  do  certain  things  mentioned  in  the  latter 
clause.  Clearly,  there  two  paragraphs  con- 
stitute, in  respiect  to  their  subject-matter, 
concurrent  covenants.  This  is  manifest  from 
the  language  of  the  second  of  the  two : 

"To  make  the  last  above  paragraph  binding 
upon  you,  I  agree,    *    *    *    bat  it  is  imder- 


Digitized  by 


Google 


626 


a04  PACIFIC  RH^ORTEB 


(Or. 


stood  that  an  omissios  of  an/  o{  the  abore 
conditions  shall  release  you  only  from  the  pre- 
ceding paragraph." 

This  language  plainly  groups  those  two 
paragraphs  together  as  a  feature  separate 
and  distinct  from  other  conditions  of  the 
agreement.  The  defendants  do  not  aver  that 
they  had  performed  those  covenants,  or  had 
even  tendered  performance  of  them,  but  as 
stated  in  the  excerpt  from  their  answer,  they 
only  say: 

'That  the  defendants  have  at  all  times  been 
able,  willing  and  ready  to  perform  all  of  the 
terms  of  the  contract  on  their  part  to  be  kept 
and  performed." 

This  is  not  ft  sufBdent  allegation  of  per- 
formance. 

[B]  On  the  other  hand,  while  the  defend- 
ants allege  generally  that  the  plaintlfls  have 
"wholly  failed,  neglected  and  refused  to  per- 
form the  term?  of  said  contract,"  they  do 
not  specify  in  what  the  default  of  the  plain- 
tiffs  consisted.  Nothing  is  averred  in  the 
pleadings  to  influence  in  any  way  the  con- 
struction to  be  placed  on  the  contract  itself, 
which,  according  to  section  136,  Or.  L.,  is  one 
exclusively  for  the  court. 

The  case  of  Loveland  v.  Lftlly,  99  Or.  488, 
195  Pac.  81^,  decided  by  the  last  opinion 
which  the  late  Mr.  Justice  Benson  wrote 
prior  to  his  death,  is  not  controlling  in  this 
instance.  There,  the  answer  contained  al- 
legations imputing  fraud  to  the  plaintiffs  in 
the  execution  of  the  contract.  Here,  no 
fraud  is  pleaded.  There,  the  case  went  to 
verdict,  and  the  Jury  was  given  the  duty  of 
passing  upon  the  question  of  fraud  as  af- 
fecting the  intent  of  the  parties.  Here,  the 
Judge  took  the  cage  from  the  Jury  on  the 
ground  that  the  plaintiffs  had  not  shown  any 
Increase  in  the  business  of  the  defendants. 
Even  In  that  case,  the  aflBrmation  of  the 
verdict  and  Judgment  was  coupled  with  the 
condition  that  It  was  without  prejudice  to 
the  right  of  the  plaintiffs  to  recover  for  the 
merchandise  received  from  them  by  the  de- 
fendants. That  is  precisely  what  the  plain- 
tiffs are  trying  to  do  In  the  Instant  case. 
Confessedly  by  the  explicit  terms  of  the  con- 
tract, the  notes  sued  upon  were  given  for 
the  merchandise,  and  the  plaintiffs  are  trying 
to  recover  the  price  for  which  the  notes  were 
given. 

[7,  8]  Neither  is  this  a  case  where  a  fail- 
ure of  consideration  is  charged.  As  before 
stated,  the  consideration  for  the  notes  Is  re- 
cited by  the  contract  itself.  Under  guise  of 
explaining  the  consideration,  a  party  can- 
not vary  the  terms  of  a  written  instrument 
Sutherlin  r.  Bloomer.  50  Or.  SfW,  m  Pac. 
186;  Marks  v.  Twohy  Bros.,  96  Or.  B14, 
194  Pac.  675.'  In  the  absence  of  fraud  or 
mistake,  the  averment  ttt  intoit  of  one  «t 
the  parties  or  of  both  cannot  contradict  the 
plain    langvase   of    the    contract.    For   in- 


stance, it  a  party  expready  agrees  to  pay  a 
sum  of  money,  he  cannot  plead  that  he  did 
not  intend  to  pay  when  he  signed.  In  Lov«« 
land  V.  Lally,  supra,  the  contract  in  some 
respects  was  similar  to  the  present  contract ; 
but  In  that  Instance  many  more  provisions 
are  inserted,  and  In  the  contract  itself  a 
great  deal  la  said  about  the  operation  of  an 
extension  campaign  designed  to  Increase  tile 
business  of  the  defendant.  Here,  nothing  ia 
said  In  the  contract  <»  that  siAJect  as  ob- 
ligating the  plaintiffs,  aside  from  the  dut7 
to  send  an  "organizer  to  a'ssist  in  construc- 
tive compaign  work."  No  question  is  made 
in  the  answer  but  that  this  has  been  done. 
The  testimony  discloses  that  the  plaintiffs 
did  send  an  organizer,  but  the  defendants 
refused  to  allow  him  to  proceed,  and  that 
they  persisted  in  ilielr  rsf^al.  The  only 
other  provision  binding  upon  tbe  plaintiffs 
Is  that  they  are  to  make  np  the  deficiency 
that  two-thirds  per  cent  of  the  defendants' 
business  falls  short  of  the  sum  of  $:135.  T^be 
parties  themselves  have  provided,  as  already 
stated,  a  method  of  ascertaining  damages 
due  from  the  plaintiffs  for  failure  of  the 
scheme  to  increase  the  volume  of  the  de- 
fendants' business.  Neither  party  seeks  to 
rescind  the  contract  It  is  not  for  tbe  court 
to  make  a  new  one  for  dther  of  them.  The 
liability  of  the  plaintiffs  to  pay  the  defldeucy 
depends  in  turn  upon  the  performance  by 
the  defendants  of  their  part  of  the  contract 
specified  in  tbe  next  succeeding  paragraph, 
as  above  stated.  If  they  would  enforce  the 
payment  of  the  deficiency,  they  themselves 
must  show  compliance  on  their  part  with 
the  terms  of  the  contract  On  all  of  these 
subjects  Loveland  v.  Lally  is  clearly  dis- 
tinguishable from  the  present  contention. 

The  plaintiffs  have  an  Independent  caiwe 
of  action  on  the  notes  admitted  to  have  been 
given  In  payment  for  tbe  merchandise  de- 
livered, which  was  Immune  to  tlie  Judgment 
of  nonsuit  On  the  other  hand,  it  la  pos- 
sible that  the  defendants  can  allege  the  con- 
tract stating  gMierally  that  they  have  duly 
performed  aU  of  the  conditions  on  their 
part  (Or.  Ii.,  S  88),  proving  which  and  the 
ejxtent  of  their  business  during  that  year  to 
be  less  than  $96,000,  they  might  have  a  coun- 
terclaim against  tbe  absolute  promise  to  pay 
the  notes,  abating  to  some  extent  if  not 
entirely,  the  amount  of  the  plaintiffs'  claim. 

After  admitting  "that  at  all  times  in  said 
amended  complaint  mentioned,  plaintiffs 
were  doing  business  as  Brenard  &Ianufactur- 
ing  Company  at  Iowa  City  in  the  state  of 
Iowa,"  the  defendants  seek  to  defeat  the 
present  action  by  the  following  averments 
in  their  answer: 

"That  at  all  times  herein  mentioned  thie 
plaintiffs  were  engaged  in  the  advertfaing  busi- 
ness, with  fke  alleged  and  pretended  purpose  of 
increasing  the  business  of  their  respectiTe 
patrons  and  of  these  defaadants,  and  that,  on 
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the  20tli  clay  of  7nne,  ldl7,  at  Marabfield,  C«o« 
Coontr,  Or.,  throngh  their  dnly  authorized 
agent,  entered  into  the  contract,  of  which  said 
alleged  note  was  a  part,  to  increase  the  busi- 
ness of  the  defendants  to  $96,000  within  a  pe- 
riod of  twelve  months  from  the  date  of  said 
contract;  that  as  a  means  or  avenue  for  the 
bringing  about  of  said  increase  to  defendants' 
business  said  plaintiffs  were' to  ship  to  said  de- 
fendants certain  merchandise  enumerated  and 
•greed  upon  to  be  used  as  premiums  to  the 
patrons  of  the  defendants  for  the  carrying  of 
said  advertising  scheme  for  the  purpose  of 
increasing  defendants'  business,  as  hereinbefore 
alleged;  that  it  was  never  at  any  time  or  place 
the  intent  or  purpose  of  the  plaintiffs  or  the 
defendants  or  any  of  them  that  the  defendants 
were  to  purchase  said  merchandise  or  that 
there  was  a  sale  of  the  same  to  the  defendants, 
but  that  the  aole  and  only  purpose  of  said  mer- 
chandise was  for  the  carrying  out  of  said  gen- 
eral  plan  of  advertising  and  the  increase  of 
defendants'  business,  as  herein  alleged. 

"That  said  contract  was  in  writing  and  is  in 
the  possession  of  the  plaintiffs,  and  that  the 
defendants  cannot  allege  in  detail  the  full  terms 
thereof,  and  should  therefore  be  excused  from 
•o  d<ring.    •    •    • 

"That  said  contract  so  made  by  said  agent  of 
■aid  plaintiffs  was  approved  and  aeoci>ted  by 
said  plaintiffs. 

"That  upon  the  signing  of  said  note  it  was 
then  and  there  agreed  between  plaintiffs  and  de- 
fendants that  the  plaintiffs  would  carry  into 
effect  said  advertising  scheme  under  the  terms 
of  said  contract  for  the  purpose  of  increasing 
defendants'  business,  as  hereinbefore  alleged; 
that  the  signing  of  said  note  was  with  such 
express  understanding  and  agreement,  and  was 
the  sole  and  only  consideration  for  said  note; 
that  the  signing  of  said  note  and  the  services 
to  be  performed  by  said  plaintiffs  as  herein  al- 
leged were  mutual  covenants  and  dependent 
conditions;  that  the  plaintiffs  have  wholly  fail- 
ed, neglected  and  refused  to  perform  the  terms 
of  said  contract  on  their  part  to  be  kept  and 
performed,  all  without  reason  or  excuse  known 
to  defendants;  that  the  defendants  have  at  all 
times  been  able,  willing  and  ready  to  perform 
the  terms  of  said  contract  on  their  part  to  be 
kept  and  performed.    •    •    ♦  • 

"That  said  plaintiffs  were  at  all  times  herein 
mentioned  carrying  on,  conducting  and  trans- 
acting business,  as  allegM  in  defendants*  lirst 
defense  to  said  amended  answer,  and  the  al- 
leged first  cause  of  action,  under  an  assumed 
name,  and  that  at  all  times  herein  mentioned 
and  at  the  present  time  said  plaintiffs  have 
wholly  failed  and  neglected  and  omitted  the 
execution,  acknowledgment  and  filing  of  that 
certain  certificate  prescribed  and  provided  for 
by  chapter  154,  page  270,  of  the  General  Ijaws 
of  Oregon  for  the  year  1918." 

The  requirements  of  such  certificate  are 
prescribed  in  section  7777,  Or.  L.,  reading 
thus: 

"No  person  or  persons  shall  hereafter  carry 
on,  conduct  or  transact  business  in  this  state 
under  any  assumed  name  or  under  any  desig- 
nation, name  or  style,  corporate  or  otherwise, 
other  than  the  real  and  true  name  or  names  of 
the  person  or  persons  conducting  such  business 
or  having  an  interest  therein,'  unless  such  per- 
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son  or  all  of  such  persons  eondneting  said  busi- 
ness er  having  an  interest  therein,  shall  ffle.  a 
certificate  in  the  office  of  the  count?  clerk  of 
the  county  or  counties  in  which  said  business  is 
to  be  conducted,  which  certificate  shall  set 
forth  the  designation,  name  or  style  under 
which  said  business  is  to  be  conducted,  and  the 
true  and  real  name  ot  names  of  the  party  or 
parties  conducting  or  intending  to  conduct  the 
same,  or  having  an  Interest  therein,  together 
with  the  post  office  address  or  tiddresaes  of  said 
person  or  persons.  Such  certificate  shall  be 
executed  and  acknowledged  by  the  party,  or 
parties  conducting,  or  intending  to  conduct 
said  business,  or  having  an  interest  therein, 
before  an  officer  authorized  to  take  acknowledg- 
ment of  deeds." 

[1, 10]  In  view  of  the  plaintUfS'  earnest 
request  in  their  brief,  to  determine  whether 
the  answer  brings  the  case  within  the  pur- 
view of  the  statute  quoted,  it  Is  well  to  ex- 
amine the  pleadings  of  the  defendants  in  that 
connection,  in  view  of  the  testimony  In  the 
case  upon  which  the  motion  for  involuntary 
nonsuit  was  granted.  In  order  to  be  ef- 
fectual, this  defense,  like  any  other,  must 
be  grounded  on  a  sufficient  pleading.  A  fur- 
ther premise  Is  that  the  statute  is  not  to  be 
construed  to  apply  to  Interstate  conunerce. 

We  will  not  stop  to  discuss  whether  or  not 
the  single  transaction  described  in  the  an- 
swer constitutes  "doing  business  within  the 
state."  Commercial  Bank  v.  Sherman,  28  Or. 
573,  45  Pac.  658.  52  Am.  St  Kep.  811.  Nei- 
ther do  we  enlarge  upon  whether  or  not  so- 
licitation within  the  state  by  an  agent  of  a 
nonresident  concern,  of  orders  for  goods  to 
be  shlpiied  from  a  sister  state  to  Oregon, 
constitutes  "transaction  of  business"  here. 
Spauldlng  v,  McNary,  64  Or.  491, 130  Pac.  391, 
1128;  Bertin  &  lioporl  v.  Mattison,  69  Or. 
470,  139  Pac.  330;  Deardorf  v.  Idaho  Na- 
tional Harvester  Co.,  90  Or.  425,  177  Pac.  33 ; 
Vermont  Farm  Machinery  Co.  v.  Hall,  80 
Or.  308,  156  Pac,  1073 ;  Bndicott,  Johnson  A 
Co.  v.  Multnomah  County,  96  Or.  679,  190 
Pac.  liqe;  Major  Creek  Iiamb»  Co.  t.  John- 
son, 99  Or.  172,  195  Pac.  177. 

[11]  AasnmiBg  toot  'not  deciding  the  suffl- 
dency  of  the  answer  in  the  feature  already 
mentioned,  we  proceed  to  consider  It  In  con^ 
nectlon  with  the  testimony  on  which  the 
Judgment  of  Involuntary  nonsuit  was  grant- 
ed. One  of  the  defendants,  testifying .  as  a 
witness  for  the  plaintiffs,  admitted  that  the 
defendants  In  their  firm  name  of  Warner 
Grocery  Company  signed  the  order  quoted 
at  large  In  the  amended  complaint.  'What- 
ever may  be  said  of  the  matters  set  forth  In 
the  excerpt  from  the  answer  just  quoted,  as 
to  Its  sufficiency  In  pleading,  It  must  jUM. 
in  the  government  of  th^  case  to  the  contract 
which  it  pleads.  In  other  words,  the  plead- 
ing cannot  give  to  the  admitted  contract  any 
construction  Inconsistent  with  Its  terms. 
The  conception  of  the  pleader  as  to  Its  legal 
effect  must  give  'way  to  the  craitract  its^. 
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TtiB  order  made  and  signed  by  tbe  defend- 
ants, trhich  It  is  conceded  was  accepted  by 
tbe  plaintiffs,  mnst  be  tbe  standard  by  wblcb 
to  Judge  wbetber  the  things  done  under  It 
are  elements  of  Interstate  commerce  or  not. 

Referring  to  the  order,  which  is  addressed 
to  the  plaintiffs  at  Iowa  City,  Iowa,  the  first 
paragraph  is  a  request  for  the  delivery  to 
the  defendants  of  an  assortment  of  goods 
listed  on  tbe  reyerse  side  of  tbe  contract,  in 
payment  for  which  the  notes  were  given. 
Tbe  articles  listed  include  a  phonograph, 
watches,  Jewelry,  tableware,  advertising  and 
display  cards,  etc.,  together  with  "Brenard 
Manufacturing  Company's  Correspondence 
Course  on  Business  Principles  and  Effi- 
ciency." 

In  connection  with  the  so-called  "Corre- 
spondence Course,"  an  Interesting  case  Is  In- 
ternational Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  30  Sup.  Ct.  481,  54  L.  Ed.  678,  27  L.  R. 
A.  (N.  S.)  493,  18  Ann.  Cas.  1103.  Tbe  plain- 
tiff was  an  educational  corporation  having 
Its  home  office  at  Scranton,  Pa.  It  employed 
solicitors  both  traveling  and  local  In  other 
states,  not  only  to  solicit  subscriptions  to  Its 
correspondence  courses,  but  also  to  collect 
the  amounts  due  on  sucb  subscriptions.  The 
applications  for  tbe  courses  of  instruction 
were  forwarded  to  and  fflled  at  the  home  of- 
fice, and  tbe  necessary  documents  were  mail- 
ed from  that  office  to  the  pupils.  For  their 
own  convenience  some  of  the  local  solicitors 
maintained  offices  In  different  places  In  oth- 
er states.  Besistance  to  the  payment  of  a 
balance  due  on  a  subscription  was  made  In 
a  Kansas  court  on  the  ground  that  the 
plaintiff  was  not  entitled  to  maintain  the  ac- 
tion, because  it  had  not  complied  with  cer- 
tlon  Kansas  statutes.  According  to  tbe  syl- 
labus in  Ann.  Caa: 

"A  correspondence  school  which  malces  con- 
tracts with  its  customers  in  different  states  by 
correspondence,  and  sends  tliem  books  and  in- 
formatfon  on  the  subjects  of  instruction,  is 
engaged  in  interstate  commerce. 

"A  state  statute  which  requires  every  foreign 
oorporation  doing  business  in  the  state  to 
file  a  statement  of  its  condition  and  obtain  a 
certificate  of  leave  to  do  business,  and  which 
provides  that  no  action  ahaU  be  maintained 
in  the  state  courts  by  any  corMiration  doing 
business  in  the  state  without  first  obtaining 
such  certificate,  is  unconstitutional  as  interfer- 
ing with  interstate  commerce." 

The  second  paragraph  of  the  order  pro- 
vides that  "after  preliminary  wortc  by  cir- 
culars and  correspondence  has  been  done," 
tbe  plaintiffs  are  to  aaxd  an  organizer  to  as- 
sist the  defendants  in  constructive  campaign 
work.  Then  comes  the  certificate  of  the. de- 
fendants to  tbe  effect  that  their  previous  12 
months'  business  was  not  less  than  $80,000 
and  that  iQwn  this  figure  their  next  12 
months'  business  should  be  $96,000,  coupled 
with  the  coBditlOD  that  If  two-thirds  per 
cent  of  tbe  gross  business  of  t^  defendant 


does  not  amount  to  $436  during  that  succeed- 
ing year,  the  plaintiffs  are  to  pay  tbe  defoid- 
ants  the  deficit  In  cacOi.  In  the  next  preced- 
ing paragraph  it  la  not  stated  by  whom  the 
preliminary  work  by  circulars  and  corre- 
spondence Is  to  be  done,  but  in  the  fourth 
paragraph  it  is  disclosed  that  tbe  defendants 
themselves  are  to  "carry  out  the  trade  ex- 
tension campaign  plan."  That  same  para- 
graph contains  several  other  things  to  be 
done,  but  they  are  all  to  be  performed  by 
the  defendants. 

[12, 13]  An  analysis  of  the  whole  order 
discloses  three  things  in  which  tbe  plaintiffs 
participate.  The  first  is  the  shipment  of 
goods  on  the  order  of  the  defendants.  By 
all  of  the  authorities,  where  goods  are  ship- 
ped from  one  state  into  another  on  Mdera 
solicited  in  the  latter  state,  the  transactlaia 
constitutes  interstate  commerce,  not  subject 
to  local  regulation.  The  next  thing  Is  the 
condition  that  the  plaintiffs  are  to  send  their 
organizer,  not  "to  do  constructive  campaign 
work,"  but  to  assist  the  defendants.  In  other 
words,  the  defendants  are  charged  primarily 
with  doing  the  campaign  work;  tbe  organ- 
izer 1b  only  to  assist  them  In  th^r  efforts. 
And  the  third  thing  is  that  the  plaintiffs  are 
to  pay  the  deficiency  occurring  if  two-thirds 
per  cent  of  the  gross  business  does  not 
amount  to  $435.  All  these  three  things  with 
which  the  plaintiffs  are  connected  could  be 
done  without  either  of  them,  either  In  person 
or  by  agent  ever  entering  the  state  except 
through  the  presence  of  tiie  organieer.  This, 
however,  cannot  affect  the  decision  of  this 
case,  because  the  testimony  Is  that  when  the 
organizer  came,  the  defendants  would  not 
permit  him  to  do  anything  in  relati<m  to 
their  business.  At  tiest  In  that  matter  the 
plaintiffs  only  appointed  an  agent  who  did 
no  business.  This  does  not  constitiite  carry- 
ing on,  transacting,  or  engaging  in  business 
in  tbe  state  within  the  meaning  of  the  stat- 
ute. 14a  C.  J.  1279.  It  is  plain  that  tbe 
plaintiffs  have  done  nothing  yet  which  can- 
not be  attributed  clearly  to  interstate  com- 
merce. All  that  has  been  done  thus  far  is 
to  take  and  fill  the  order  for  goods  for  which 
by  an  independent  covenant  the  defendants 
have  agreed  to  pay.  Having  made  the  Cflo- 
tract  for  the  sale  of  goods  Involving  inter- 
State  commerce,  the  plaintiffs  are  entitled  to 
come  into  tbe  courts  of  this  state  to  enforce 
it  and  tbe  institution  of  this  action  is  not 
carrying  on  business  in  this  state.  14a  C.  J. 
1276. 

In  their  effort  to  enforce  the  indep^ident 
covenant  for  the  payment  of  the  notes  given 
for  the  purchase  price  of  the  goods,  tbe 
ptalntlffs  ought  not  to  be  balked  or  penalized 
because  possibly  In  the  future  they  might 
do  something  within  tbe  ban  of  the  local 
statute,  but  which  they  have  not  yet  done. 
In  Bruner  v.  Kansas  Mollne  Plow  Co.,  168 
Fed.  218,  93  G.  a  A.  604,  the  companj  was 
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an  IIllnolB  concern  and  had  sold  sane  plows 
to  Brnner  and  delivered  them  to  him  at  bis 
warehouse  in  Kansas  City,  Mo.  In  abate- 
ment of  the  action  for  the  purchase  price 
the  purchaser  made  substantially  the  same 
^fense  which  is  here  attempted,  yiz.,  that 
the  plaintur  had  failed  to  comply  with  the 
local  statutes  regulating  foreign  corporatlcms 
carrying  on  business  in  the  alleged  territory 
of  delivery.  Speaking  for  the  Circuit  CJourt 
of  Appeals  for  the  Eighth  Circuit,  Judge 
Sanborn  thus  disposes  of  that  contention: 

"But  there  is  no  evidence  in  this  record  that 
the  plaiotiff  ever  did  any  other  act  in  these 
territories  than  to  make  the  sale  and  delivery 
of  these  goods  and  the  attempt  to  collect  their 
price,  agd  the  sale  of  goods  in  a  state  or  ter- 
ritory by  a  foreign  corporation,  by  means  of 
a  solicitor,  the  delivery  of  the  merchandise 
therein,  and  the  collection  of  the  purchase 
price,  do  not  constitute  doing  or  carrying  on 
business  within  such  a  state  or  territory  with- 
in the  meaning  of  statutes  prescribing  con- 
ditions under  which  foreign  corporations  may 
do  basinesB  therein"— citing  many  cases:  among 
others,  Ammons  v.  Bmnswick-Balke-CoUender 
<;o.,  141  Fed.  670,  72  O.  O.  A.  614;  Cooper 
Mfg.  Co.  V.  Ferguson,  118  U.  a  727,  5  Sup. 
Gt.  739,  28  L.  Ed.  1137;  Fritts  v.  Pahner,  132 
V.  S.  282,  10  Sup.  Ct.  93,  33  L.  Ed.  317. 

See,  also,  Wagner  v.  I.  &  O.  Meakin,  92 
Fed.  76,  33  a  C.  A.  677 ;  Woodall  v.  People's 
National  Bank,  16S  Ala.  576.. 45  South.  194; 
Ichenhauser  v.  Landrum,  153  Ky.  316,  155 
S.  W.  738;  Meddls  v.  Kenney,  176  Mo.  200, 
75  S.  W.  633,  98  Am.  St.  Rep.  496;  -St  Louis, 
A.  &  T.  Co.  V.  Fire  Association,  65  Ark.  163, 
18  S.  W.  43;  Charter  Oak  Life  Ins.  Co.  y. 
Sawyer,  44  Wis.  387. 

It  Is  said  that  Dean  v.  CaldweU,  141  Ark. 
88,  216  S.  W.  81,  is  a  case  precisely  like  the 
present,  in  which  it  is  held  that  tire  cradwct 
Is  inti'astate  in  its  nature,  and  not  inter- 
state. In  that  case  the  language  of  the  con- 
tract was: 

"On  this  warranty  of  sales,  Partin  Manufac- 
turing Company  hereby  agrees  to  increase  the 
purchaser's  sales  and  collections  not  less  than 
$15,000  in  the  next  twdve  months." 

In  other  words,  the  company  there  corre- 
sponding to  the  plaintiffs  here,  expressly,  it- 
self, operating  In  its  own  right,  agreed  to 
accomplish  the  increase  of  business.  But  in 
the  present  case  the  plaintiffs  do  not  stipu- 
late to  bring  about  that  result.  They  have 
sold  some  goods  to  the  defendants,  including 
a  correspondence  course  on  "Business  Prin- 
ciples and  EfBclency,"  by  using  which  the 
defendants  may  themselves  increase  their 
trade.  The  defendants  covenant  to  do  all 
that  is  to  be  done  with  the  chattels  they 
bought'.  The  plaintiffs  only  agree  to  assume 
the  secondary  obligation  of  a  guarantor  that 
the  result  will  accrue  from  ttie  defendants' 
Use  of  the  goods  and  their  efforts  prescribed 
tn  the  contract,  to  the  extent  that  as  sudi 
guarantors  they  wiU  make  up  the  deficiency 


motioned.  This  constitutes  a  dear  dlstidl!- 
tl<m  between  the  two  cases. 

.There  are  two  United  States  Supreme 
Court  cases  cited  in  the  Dean-Caldwell  Case. 
One  is  that  of  Browning  v.  Waycross,  233 
U.  S.  16,  34  Sup.  Ct  678,  68  L.  Ed.  828. 
There,  the  contract  to  be  performed  includ- 
ed, not  only  the  shipment  of  lightning  rods 
into  a  state  from  another  states  bat  also  the 
furnishing  of  labor  and  materials  necessary 
to  set  them  up  and  attach  them  to  houses 
in  the  latter  state.  Mr.  Chief  Justice  White 
said  this  work  was  within  the  regulating 
power  of  the  state,  because  (a)  the  afBxlng 
of  lightning  rods  to  houses  was  the  carrying 
on  of  a  business  of  strictly  local  character ; 
and  (b)  because  such  business  was  wholly 
separate  from  interstate  commerce  and  in- 
volved no  question  of  the  delivery  of  prop- 
erty shipped  in  interstate  commerce  or  of 
the  right  to  complete  an  interstate  commerce 
transaction,  but  concerned  merely  the  doing 
of  a  local  act  after  interstate  connnerce  had 
completely  terminated.  In  other  words,  the 
stipulation  included  the  doing  of  business  in 
the  latter  state.  There  was  an  actual  affirm- 
ative work  to  be  done  in  the  latter  state  In 
order  to  accomplish  the  fulfillment  of  tBe 
entire  contract. 

Another  case  is  General  Railway  Signal 
Go.  V.  Virginia,  246  U.  S.  600,  38  Sup.  Ct 
360,  62  L.  Ed.  854.  There,  with  materials, 
supidies,  equipment,  machinery,  appliances, 
and  devices  brought  from  New  Tork  Into 
Virginia,  the  plaintiff  installed  in  the  latter 
state  a  permanent  railway  signal  system,  at- 
tached to  the  soil,  involving  the  digging  of 
ditches,  construction  of  concrete  foundations, 
etc.,  and  it  was  held  that  pro  tanto  this  was 
the  transaction  of  local  business  subject  to 
the  regulation  of  the  state  of  Virginia. 

In  both  of  these  cases  a  very  substantial 
and  original  part  if  not  indeed  the  principal 
portion  of  the  undertaking,  consisted  of  lo- 
cal work  wholly  subsequent  to  the  transpor- 
tation characteristic  of  interstate  commerce. 
It  was  as  if  a  contractor  had  Imported  from 
another  state  building  materials  with  which 
he  erected  a'  building  in  the  local  commun- 
ity. 

The  case  of  Imperial  Curtain  Co.  ▼.  Jacob, 
163  Mich.  72,  127  N.  W.  772,  ts  not  in  point 
here,  for  the  agreement  there  was  that  the 
plaintiff  should  maintain  in  Michigan  for 
three  years  an  advertisement  on  a  theater 
curtain  in  that  state.  The  whole  perform- 
ance of  the  contract  was  to  take  place  in  the 
state  in  which  the  order  was  solicited. 

A  later  case  is  Tork  Manufacturing  Go.  v. 
Colley,  247  U.  S.  21,  38  Sup.  Ct  480,  62 
L.  Ed.  963,  11  A.  L.  R.  611.  There  the  com- 
pany, a  Pennsylvania'  coflcern;  bad  contract- 
ed to  deliver  to  the  defendant  in  Texas  an 
ice  plant  guaranteed  to  produce  three  tons 
of  ice  per  day.  The  plant  o(Misisted  of  vari- 
ous pumps,  compressors,  tanks,  and  other 
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machinery',  and  It  was  agreed  tbat  tbese 
parts  were  to  be  shipped  from  Pennsylvania 
to  Texaa,  there  to  be  erected  and  connected. 
Aa  aald  In  the  statement: 

"This  work,  it  was  stipulated,  was  to  be 
done  noder  the  Baperrision  of  an  eni:ineer  to 
be  sent  by  the  Tork  Manufacturing  Company, 
for  whose  services  a  fixed  per  diem  charge  of 
$6  was  to  be  paid  by  the  purchasers  and  who 
shenld  have  the  assistance  of  mechanics  fur- 
nished by  the  purchasers,  the  supervision  to 
include  not  only  the  erection  but  the  submitting 
of  the  machinery  to  a  practical  test  in  opera- 
tion before  the  obligation  to  finally  receive  it 
would  arise.  It  vras  moreover  undisputed  that 
these  provisions  were  carried  out,  that  about 
three  weeks  were  consumed  in  erecting  the  ma- 
chinery and  about  a  week  in  practically  testing 
it,  when  after  a  demonstration  of  its  success- 
ful operation  it  was  accepted  by  the  purchas- 


The  plaintiff's  effort  to  recover  the  amount 
due  on  the  pnrdiase  price  was  resisted  in  the 
Texas  const  on  the  gronnd  that  the  plaintiff 
was  a  foreign  corjMration  and  was  not  au- 
thorized to  prosecute  the  snlt,  because  it  had 
not  obtained  a  permit  to  transact  business 
in  Texas.  The  United  States  Supreme  Court, 
speaking  by  Mr.  CSiief  Justice  White,  dis- 
cusses tlie  cases  dted  in  the  Dean-Galdwell 
Case  and  holds,  according  to  the  syllabus, 
that— 

"A  provision  in  a  contract  of  sale  of  an 
artifidid  ice  plant  by  which  the  foreign  cor- 
porate seller  agreed  to  furnish  an  engineer 
who  should  assemble  and  erect  the  machinery 
at  the  point  of  destination,  and  should  make  a 
practical  efiSdency  test  before  complete  de- 
livery, is  relevant  and  appropriate  to  the  inter- 
state sale  of  the  machinery,  and,  therefore, 
does  not  Justify  the  courts  of  the  state  to 
which  the  madUnery  was  shipped  in  refusing 
to  enforce  payment  of  the  purchase  price,  on 
the  theory  that  the  corporation  was  doing  local 
bnsiness  in  the  state  without  having  first  se- 
cnred  the  permit  made  by  a  state  statute  a  con- 
dition precedent  to  the  right  to  ane  in  the  local 
courts." 

The  Oean-Caldwell  Case  is  unlike  Oie  in- 
stant case,  because  there  the  plaintiff  affirm- 
atively agreed  to  increase  the*  business  of 
the  defendants,  while  here  the  plaintiffs  only 
guaranteed  that  the  result  of  the  efforts  of 
the  defendants  themselves,  with  the  goods 
and  instructions  furnished,  would  be  to  in- 
crease the  business  a  certain  percentage. 

The  plaintiffs  accepted  the  order  in  Iowa, 
at  their  home  office.  Thus  the  contract  was 
made  in  Iowa.  13  C.  J.  5S0.  It  may  be  per- 
formed even  as  to  the  guaranty,  without  the 
presence  of  the  plaintiffs  In  this  state,  either 
in  person  or  by  agent.  The  sending  of  the 
organize  cannot  affect  the  present  Juncture, 
because  it  was  only  the  appointment  of  an 
agent  and  nothing  was  done  under  the  agen- 
cy, owing  to  the  defendants'  refusal  to  allow 
anything  to  be  done.    The  principal  feature 


of  the  bnslneBa  cm  the  part  of  the  plaintiffs 
was  to  send  their  goods  and  their  corre- 
spondence course,  which  they  did-  in  response 
to  the  order  forwarded  to  them  at  their 
home  ofSce  in  Iowa.  Like  the  ice  machinery 
was  guaranteed  to  manufacture  three  tons  of 
ioe  i)er  day,  so  here  the  plaintiffs  guaranteed 
that  if  the  defendants  took  the  goods  and 
followed  out  the  instructions  of  the  corre- 
six>ndence  course,  the  result  of  the  eSorta  oi, 
these  same  defendants  would  produce  a  gain 
in  business.  In  the  Xork  Manufacturing 
Co.-CoUey  Case,  the  plaintiff  did  not  under- 
take to  make  the  ice.  So  here,  the  plaintiffs 
do  not  undertake  to  increase  the  bnsiness. 
In  the  former  case,  the  guaranty  was  that 
the  defendants  could  make  three  tons  of  Ioe 
per  pay  with  the  madiinery  sold  to  them.  So 
here,  the  guaranty  is  merely  that  by  the  use 
of  the  goods  and  instructions  the  defendants 
themselves  can  Increase  their  own  business. 
Even  if  well  pleaded,  the  defendants,  on  the 
facts  admitted,  by  their  own  offer  which  was 
accepted,  do  not  presoit  a  case  coming  with- 
in the  purview  of  our  local  statute.  It  is  a 
clear  case  of  interstate  commerce,  over  whkli 
our  statute  has  no  authority. 

When  measured  by  the  admitted  offer  and 
acceptance,  the  answer  of  the  defendants  is 
largely  sham  and  must  be  disregarded  in  all 
points  where  it  undertakes  to  contradict  or 
add  to  the  written  order,  whicli  tbey  tbon- 
aelves  made.  Tlie  motion  for  n<msnit  was 
improperly  allowed,  and  the  Judgment  shonid 
be  reversed. 

McBRTDB,  HARRIS,  and  RAND,  JJ.,  con- 
cur. 


MeALESTER  COLLIERY  CO.  V.  STATE  IN. 

DU8TRIAL  COMMISSION  tt  ai. 

(N*.  12471.) 

(Supreme  Court  of  Oklahoma.     Jan.  17,  1922. 
Rehearing  Denied  Veb.  14,  1922.) 

f8yUahu$  by  the  Court.) 

1.  Master  and  servant  «=3348— Compensation 
Law  likerally  construed. 

The  Workmen's  Compensation  Law  is  re- 
medial legislation,  and  is  for  the  benefit  of  the 
workmen  and  the  state,  and  should,  at  all  times, 
be  broadly  and  liberally  construed  so  as  to 
effectuate  its  purpose. 

2.  Master  and  servant  <8s>4l7(7)— FIndiags  of 
fast  is  oompMisatioa  case  oonclsslvs. 

Under  section  10  of  the  act  this  court  must 
accept  the  facts  as  found  by  the  Commission. 
but  from  the  facts  thus  found  it  may  draw  its 
own  conclusions  of  law. 

3.  Master  and  servant  «s>4l6.-Motien  for  ad* 
ditioaal  flndisg  i*  ssBipeiifatiM  oase  par- 
nlssibls. 

If,  however,  the  facts  found  by  the  Comr 
mission  are  not  in  accord  with  the  judgment  of 
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either  party  aa  to  what  the  flndiosa  of  fact 
Bhoold  be,  or  ia  not  as  full  as  desired,  either 
party  may,  1^  motion  or  petition,  request  of 
the  Commiasion  a  further  and  additional  find- 
ing. 

4.  Master  and  servant  «s>4'i7(4V^)— Compaa- 
aatioB  prMMadlaga  inoladad  to  raoard. 

The  record  apon  :which  the  canse  muat  b« 
determined  in  tltia  court  is  a  certified  copy  of 
the  award  or  dedaimi  of  the  Commission  at- 
tached  to  the  petition  of  the  complainant,  and 
the  pleadings  filed,  if  any,  by  the  defendant 
to  the  petition  and  the  Indnstriai  Commission. 

5.  Maater  and  sarvant  1^=3417(7)— Court  can* 
■ot  weigli  evidence  In  oompensatloa  case. 

The  decision  of  the  State  Industrial  Com- 
mission  is  final  aa  to  all  qnestions  of  fact,  and 
this  court  has  no  authority  to  weigh  the  eri- 
dence  upon  which  any  finding  of  fact  Is  based. 

S.  Award  «f  Industrial  CommlsalOB  aarmad. 

Record  examined,  and  Aeld  that  the  award 
of  the  Industrial  Commission  should  be  af- 
firmed;  and  it  ia  so  ordered. 

Appeal  from  the  State  Industrial  Oominls- 
siOQ;  Baxter  Taylor,  Chairman. 

Proceeding  by  Leanard  Darby  under  the 
Workmen's  Compensation  Law  for  an  award 
for  personal  injorlea,  on>08ed  by  tlw  McAl- 
eater  Colliery  0(»npany,  emiAoyer.  From  An 
award  of  the  Industrial  CommlBston,  the 
employer  appeals.    AfiElrmed. 

0.  0.  Null,  of  Hartshome,  for  petitioner. 
B.   C.    MarianelU,   of  McAlester,  for  re- 
spondent Darby. 

JOHNSON,  J.  This  la  an  appeal  to  this 
court  to  review  an  award  of  the  State  In- 
dustrial Commission. 

[1]  In  lftl5  the  Legislature  enacted  what 
Is  known  as  the  Wortcmen's  Compentetlon 
Law  (laws  1915,  c.  240).  Legislation  of  sim- 
ilar cbavacter  htm  been  enacted  by  many  of 
the  states,  they  coming  to  recognize  that 
persons  employed  In  hazardous  undertaklngn 
where  liability  to  injury  Is  great  are  enti- 
tled to  a  more  speedy  and  effectual  remedy 
for  redress  of  their  Injuries  than  that  ordi- 
narily provided  by  the  rules  of  regular  court 
procedure,  and  that  numerous  strictures  of 
the  common  law  should  be  remoived.  Tbia 
legislation  is  remedial,  and  la  for  the  ttene- 
fit  of  the  worlonen  and  the  state,  and  should 
at  all  times  be  broadly  and  liberally  con- 
strued BO  as  to  effectuate  its  purpose.  Scott's 
Case,  117  Me.  436,  104  AU.  794;  h^delity  & 
Guaranty  Co.  v.  Wickline,  103  Neb.  21,  170 
N.  W.  193,  6  A.  L.  R.  1267;  Holt  Lumber  Co. 
V.  Ind.  Com.,  188  Wis.  381,  170  N.  W.  366; 
Rlsb  V.  Iowa  Portland  Cement  Co.,  186  Io- 
wa, 443,  170  N.  W.  (532;  Elks  v.  Conn,  186 
Iowa,  48,  IT?  N.  W.  173:  Pater  v.  Superior 
Steel  Co.,  268  F!a.  244,  106  Atl.  202;  Am.  Ind. 
Co.  ▼.  Dlnklns    (Tei.    Oly.    App.)  211  S.  W. 


949;  Mahowald  v.  Thompson-Starrett  Co., 
134  Minn.  113,  168  N.  W.  913,  159  N.  W.  563 ; 
Appeal  of  Hotel  Bond  Co.,  89  Conn.  143,  93 
Atl.  245 ;  Packett  v.  Moretown  Creamery  Co., 
91  Vt  97,  99  Atl.  638,  L.  R.  A.  1918F,  173. 

[2]  The  act  at  page  693  also  creates  what 
Is  known  as  the  State  Industrial  Commis- 
sion, which  has  exclusive  original  Jurisdic- 
tion In  all  cases  arising  under  It  Sections 
10,  11,  and  13  of  article  2  provide: 

"See.  10.  The  decision  of  the  Oommiesian 
shall  be  final  as  to  all  qaeations  of  fact,  and 
except  as  provided  in  section  13  of  this  article, 
as  to  all  questions  of  law.    . 

"Sec.  11.  In  any  proceeding  for  the  enforce- 
ment of  a  claim  for  compensation  under  this 
act,  it  BhaQ  be-  presumed  in  the  absence  of  sub- 
stantial evidence  to  the  contrary: 

"1.  That  the  claim  cones  within  the'  provi- 
sions of  this  act 

"2.  That  saflScient  notiea  tlierecf  was  given. 

"3.  That  the  injury  waa  not  oocasioned  by 
the  willful  intention  of  'the  injured  employee 
to  bring  about  the  injury  of  Iiimself  or  of  an- 
other. 

"4.  That  the  injury  did  not  result  solely 
from  the  intozicstion  of  the  Injured  employee 
while  on  duty. 

"S.  That  the  injary  did  sot  result  directly 
from  the  willful  failure ,  of  the  injured  em- 
ployee to  use  a  guard  or  protection  agaiast  ac- 
cident furnished  for  his  use  pursuant  to  any 
statute  or  by  order  of  the  Labor  OommlsBion- 
er." 

"Sec.  18.  The  award  or  decision  of  the 
Commission  shall  be  final  and  condusive  upon 
all  questions  within  its  jurisdiction  between 
the  parties,  unless  within  30  days  after  a 
copy  of  such  award  or  decision  has  bren  sent 
by  said  Commission  to  the  parties  affected,  an 
action  is  commenced  in  the  Supreme  Court  of 
the  state  to  review  such  award '  or  decision. 
Said  Supreme  Court  shall  have  original  ja- 
risdlction  of  such  action,  and  is  authorised  to 
prescribe  rules  for  the  commencement  and 
trial  of  the  same.  Such  action  shall  be  com- 
menced by  filing  with  the  clerk  of  the  Supreme 
Court  a  certified  copy  of  the  award  or  decision 
of  the  Commission  attached  to  the  petition  by 
the  complainant,  wherein  the  complainant  «r 
petitioner  shall  make  his  assignments  or  spec- 
ificatiMBS  as  to  wherein  «aid  award  or  deci- 
sion is  erroneons  and  il^gal.  Said  proceeding 
shall  be  heard  in  a  summary  manner  and  have 
precedence  over  all  other  civil  cases  in  such 
court  except  preferred  Corporation  Commis- 
sion appeals.  The  Commission  shall  be  deemed 
a  party  to  such  proceeding  and  the  Attorney 
General,  without  extra  compensation,  sliall  rep- 
resent the  Commission  therein.  Such  action 
shall  be  subject  to  the  law  and  practice  ap- 
plicable to  other  civil  actions  cognizable  in 
said  court  Upon  the  final  determination  of 
said  action  in  which  the  award  or  decision  of 
tiie  Commission  is  sought  to  be  reviewed,  the 
Commission  shall  make  an  order  or  decisioa  in 
accordance  with  the  judgment  of  said  court" 

.On  the  24tli  day  of  June,  1921,  the  Slate 
Industrial  Commission,  In  accordance  with 
tbe  provlsl<Hi8  of  the   law  and    the   power 
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conferred  uiwn  It  thereby,  made  an  award 
In  the  case  at  bar,  and  found  and  decided  as 
a  fact  that  the  claimant  herein  was  Injured 
on  tlie  4th  day  of  November,  1920,  while  In 
the  course  of  and  growing  out  of  his  em- 
ployment with  the  respondent;  that  said  in- 
Jury  was  accidental,  and  as  a  result  thereof 
the  claimant  sustained  the  loss  of  his  left 
arm,  and  one-half  of  his  second  finger,  and 
the  third  finger  of  the  right  hand;  and  that 
his  wages  at  the  time  of  bis  injury  amount- 
ed to  $T.60  per  day,  and  drew  from  said  find- 
ings of  tact  the  legal  conclusion  that  the 
claimant  is  entitled  to  compensation  for  260 
weeks  for  the  loss  of  his  left  arm;  for  15 
weeks  for  the  loss  of  one-half  <>f  bis  second 
finger,  and  for  20  weeks  for  the  loss  of  his 
third  finger  at  the  rate  of  |18  per  week,  to- 
gether with  all  medical  and  hospital  expens- 
es incurred  by  reason  of  the  Injury. 

To  review  said  award,  petitioner  on  the 
18th  day  of  July.  ld21,  filed  his  petition  in 
this  court,  with  certified  copy  of  said  award 
attached,  and  assigns  only  one  specification 
of  error,  which  is  as  follows: 

"Tonr  petitioser  wonld  farther  show  the 
court  that  the  said  order  and  judgment  of  the 
said  State  Indastrial  Commission  is  not  sup- 
ported by  the  facta  and  is  contrary  to  law." 

Under  section  10,  art  2,  of  the  act  this 
court  must  accept  the  facts  as  found  by  the 
Commission,  but  from  the  facts  thus  found 
it  may  draw  its  own  independent  condasions 
of  law.  It  cannot  wei^  the  evidence  to  as- 
certain whether  or  not  it  supports  the  facts 
found  by  the  Commission.  The  finding  of 
fact  by  the  Commisstoo  is  binding  upon  this 
court  where  there  la  compctmt  evidence  to 
support  It.  Whether  the  facts  found  consti- 
tute a  cause  of  recovery  is  a  question  of  law 
to  be  decided  by  this  court 

In  discussing  this  question,  the  court  In 
the  case  of  Choctaw  Portland  Cement  Co.  et 
at.  T.  lAmb  et  at..  78  Okl.  100.  1S8  Pac.  730. 
in  an  opinion  by  Mr.  Justice  Rainey.  said: 

"The  decision  of  the  [State  Industrial]  Com- 
mission is  final  as  to  all  questions  of  fact,  and 
this  court  is  not  aut<SDrii<Ni  to  weigh  the  evi- 
dence upon  which  any  finding  of  fact  is  based." 

Hie  same  rule  has  been  announced  in 
Beard  of  Commissioners  of  Cleveland  Ooun- 
ly  r.  Barr  et  al.,  173  Pac.  206;  Stephenson 
V.  State  Industrial  Commission  et  al.,  79 
aa.  22S,  192  Pac.  5S0;  Raulerson  v.  State 
Industrial  Commission  et  al.,  76  Okl.  8,  1S3 
Pac  SSO;  Booth  &  Flinn  t.  Cook  et  aU  79 
OkL2SlO,lil$  Pac  36:  Mullen  v.  Mitdiell.  No. 
11627.  197  Pac  171,  not  ofliciaUy  reported: 
the  Board  of  Oounty  OommissioBers  of  Ok- 
ma^ee  CoaBty.  Okt.,  ▼.  State  ot  Oklahoma, 
upon  relation  of  W.  C  Jackson  et  aL,  Xa 
11.914.  201  Pac  99S.  filed  the  1st  day  of  Xo- 
Twmber.  IflCl,  and  not  yet  offirfally  reported, 

fj]  It,  bowerer,  the  f»«ts  found  hy  tte 


Commission  are  not  In  accord  with  the 
Judgment  of  either  party  as  to  what  the  find- 
ing of  fact  should  be,  or  is  not  as  full  as  de- 
sired, either  party  may,  by  motion  or  peti- 
tion, request  of  the  Conuuission  a  further 
and  additional  finding. 

t4-S]  While  this  court  is  a  court  of  origi- 
nal Jurisdiction  under  the  act  yet  It  is  only 
for  the  purpose  of  reviewing  the  award  and 
decision  of  the  Commission,  and  this  review 
shall  be  by  filing  with  the  clerk  of  the  coiurt 
a  certified  copy  of  the  award  or  decision  of 
the  Commission  attached  to  the  petition  of 
the  party  complaining,  in  which  shall  be  set 
forth  the  errors  of  the  Commission  of  which 
he  complains. 

The  Commission  shall  be  deemed  a  party, 
represented  by  the  Attorney  General,  to  de- 
fend its  action.  It  may  file  an  answer  or 
their  pleading,  as  It  chooses;  if  it  does  not 
do  so  its  defense  will  be  treated  as  though 
it  and  its  action  necessarily  and  on  purpose 
presented  the  defense  of  the  defendant  to  the 
petition  for  review,  although  he  may  plead 
independently  If  he  so  desires. 

Upon  the  record  as  thus  made  in  Oiis 
court  the  decision  or  award  of  the  Commis- 
sion must  be  reviewed.  Rule  6  of  the  rules 
prescribed  for  review  of  cases  arising  under 
this  act  provides  for  bringing  up  the  records 
of  the  Commission  for  review. 

The  award  of  the  State  Industrial  Com- 
mission is  affirmed,  and  the  cause  remanded, 
to  be  proceeded  with  In  accordance  with 
this  opinion. 

PITCHFORD,  V.  C.  J.,  and  KANE,  Mc- 
NEITX.  XTCHOI.SON,  ELTIXG,  and  KES- 
NAMER,  JJ.,  concur. 


IMcCARTY  «t  al.  v.  WEATHERLY  at  al. 
(N*.  10381.) 

(Supreme  Court  of  Oklahoma.    Jan.  17,  1S22. 
Rehearing  Denied  Feb.  28.  1922.) 

(Spnahat  bf  the  Court.) 

1.  WiHs  «=»289— PrspMaats  ra^airwl  ta  prav* 
•xecatiaa  aad  paMieatiaa  acoardiai  to  th» 
statates. 

The  bnrden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  establisii  bj  a  preponder- 
ance of  the  evidence  that  the  will  was  executed 
and  published  according  to  die  provisions  of 
the  statutes. 

2.  Wiito  «=>2S3(I)  —  Recitals  ia  attastiai 
ctaasa  or  ax  parte  aSdavits  of  sabseribiat 
witaesses  act  aimlssiMa  ta  pr«vo  axBtaUaa 
wkere  sakscriUafl  MHaaMei  tliawaalwi  taa- 
tiflcd. 

In  a  proceeding  te  probate  a  wiD,  wfcm  tk» 
r^ht  t«  admit  the  win  to  praliate  is  cantcated, 
and  tke  subscribing  witnesses  are  ptaJa>»d  ta 
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«onrt  to  testify  about  the  excention  of  the  will 
neither  the  redtate  contained  in  the  attesting 
clause  of  the  will  or  the  ez  parte  affidavits  of 
such  sobaeribing  witsessea  are  admissible,  over 
the  objections  of  the  contestantSt  to  prove  the 
execution  of  the  will,  or  supplement  the  parol 
testimony  of  snch  subscribing  witnesses. 

3.  Witnesses  «=>269( I)— Subscribing  witness 
may  be  crdss-examlned  as  to  all  matter  eon* 
oerning  which  he  testifled  in  chief. 

Where  the  presence  of  such  subscribing 
witness  can  be  had  in  court,  the  opposing  party 
baa  the  right  to  cross-examine  such  witness 
upon  all  matters  concerning  which  he  testified 
in  chief,  and  the  same  rules  apply  as  in  ciril 
actions. 

4.  Wills  «=3|  1 9— Testator  must  declare  to  at- 
testing witnesses  that  Instrument  is  his  will. 

The  testator  must,  at  the  time  of  subscrib- 
ing or  acknowledging  the  same,  declare  to  the 
attesting  witnesses  that  the  instrument  is  his 
wai.  Third  paragraph  of  section  834S,  Bevised 
I<aws  of  1910. 

5.  wnis  «s9ll&-.«eoiBratlon  of  testatrix  to 
atteeting  witnesses  that  Instmment  is  her 
will  Is  an  essential  part  of  the  execution  of  a 
nonholographlc  will. 

The  declaration  of  the  testatrix  to  the  at- 
testing witnesses  that  the  instrument  is  her  will 
is  an  essential  part  of  the  execution  of  a  non- 
holographic  will. 

6.  Wills  <g=s302(l)  —  Evidence  Insuffldent  to 
prove  testatrix  declared  Instrument  to  be  her 
will  In  presence  of  attesting  witnesses. 

Where  anonholographic  wUl  is  ofCered  for 
probate,  and  the  evidence  fails  to  show  that 
the  testatrix  declared  or  published  the  instru- 
ment as  her  will  in  the  presence  of  the  sub- 
scribing witnesses,  the  proponents  have  not 
established  that  the  will  was  executed  accord- 
ing to  law,  and  the  probate  thereof  should  be 
denied. 

7.  Wills  ^sl66(l2)— Not  admitted  to  probate 
If  any  "undue  Influence"  has  been  exerdsad. 

To  establish  undue  influence  it  is  not  nec- 
essary that  there  be  direct  testimony  that 
threats  were  made  or  even  persistent  entreaty 
or  persuasion  was  brought  to  bear  npon  the 
mind  of  the  testatrix.  It  is  sufficient  that  if, 
from  all  the  surrounding  circumstances  con- 
nected with  the  making  of  the  will,  it  appears 
that  any  imdue  influence  has  been  exercised, 
the  court  should  not  admit  the  will  to  probate. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Inflvence.] 

8.  Wills  i3s>l66(l2)— Qnestions  In  determlnlii 
question  of  undue  influence  stated. 

In  determining  the  question  of  undue  in- 
fluence, the  court  should  take  into  consideration 
the  association  of  the  parties,  the  opportunity 
for  undue  influence  afforded  the  person  who  is 
especially  favored  by  the  terms  of  the  will,  and 
the  effect  of  the  will  upon  those,  persons  whom 
we  would  naturally  expect  to  be  the  recipients 
of  her  bounty.  But  opportunity  for  undue  in- 
fluence, standing  alone,  is  not  sufficient  to  es- 
tablish undue  influence. 
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9.  Wills   «=> 1 66 (I)— Evidence 
llsh  undue  influence. 

The  record  examined,  and  held,  that  it  does 
establish  undue  influence. 

10.  Wilis  «s3>l63(i)— Proponents  reqnired  t* 
prove  instrument  to  be  free  and  voluntary 
act  and  will  of  testatrix. 

The  burden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  prove  not  only  the  due 
execution  of  the  will  aa  provided  by  law,  but 
that  the  instrument  was  in  fact  the  free  and 
voluntary  act  and  will  of  the  testatrix. 

Appeal  from  District  Court,  Pontotoc 
County;    J.  W.  Bolen,  Judge. 

Proceeding  by  J.  H.  Weatberly  to  probate 
the  will  of  Katsey  McCarty,  deceased,  con- 
tested by  Somie  McCarty  and  others.  Will 
admitted  to  probate  on  appeal  from  county 
court,  and  contestants  appeal  Beversed  and 
remanded. 

I.  M.  KIdr  and  Tom  D.  McKeown,  and 
John  P.  Crawford,  nil  of  Ada,  (or  plaintiffs 
in.  error. 

Conway  O.  Barton  and  Clinton  A.  Gal- 
braith,  both  of  Ada,  for  defendants  in  error. 

MILLBR,  J.  This  was  a  proceeding  in- 
stituted in  the  county  '  court  of  Pontotoc 
county  by  J.  H.  Weatherly  filing  a  petition 
asking  for  the  probate  of  fhe  will  of  Katsey 
McCarty.  The  petition  stated  that  Katsey 
MIcCarty  departed  this  life  in  Pcmtotoc  coun- 
ty, Okl.,  on  or  about  the  26th  day  of  Septem- 
ber, 1916;  that  she  left  a  wlU  bearing  date 
of  February  14,  1916;  that  her  estate  con- 
sisted of  211.45  acres  of  land,  bdng  the 
homestead  and  surplus  allotment  of  the  de- 
cedent, the  probable  .value  of  which  was 
$4,000,  bous^old ,  goods  and  effects  to  the 
Talne  of  $50,  and  casta  to  the  amount  of  $200 
in  the  bands  of  J.  H.  Weatherly,  her  guard- 
ian; that  the  heirs  were  two  sons,  Somie 
McCarty,  age  37,  and  Tom  McOarty,  age  33, 
one  daughter,  Mary  Cravatt,  age  32,  and  one 
granddaughter,  Alba  James,  age  18,  by  Nel- 
lie McCarty  James,  a  deceased  daughter  of 
Katsey  McCarty. 

Attached  to  this  petition  were  the  separate 
affidavits  of  the  three  subscribing  witnesses 
to  the  wllL  The  will  was  approved  by  the 
county  Judge  of  Pontotoc  county  and  is  as 
follows: 

"State  of  Oklahoma,  County  of  Pontotoc— ss.: 

"Last  Will  and  Testament  of  Katsey  McCarty. 

"I,  Katsey  McCarty,  of  Pontotoc  county, 
state  of  Oklahoma,  being  now  in  good  health, 
strength  of  body  and  mind,  although  totally 
blind,  and  being  sensible  of  the  uncertainty  of 
life  and  desiring  to  make  disposition  of  my 
property,  and  affairs,  while  in  health  and 
strength,  do  hereby  make,  publish  and  declare 
the  following  to  be  my  last  will  and  testament, 
hereby  revoking  and  canceling  all  other  or  for- 
mer wills  by  me  at  any  time  made: 
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"'1)  I  Areet  the  psrneat  of  all  By  iamt 
d«bta  and  funeral  expemca. 

"(2)  I  cire  aad  dcriae  to  mr  daaghter  Ibfy 
Cnrratt  tke  anm  of  ($li)0)  one  AoOar. 

"(3)  I  gire  and  deriae  to  mr  aon  Somie  Xc- 
Carty  Che  am  of  «U)0>  one  doHar. 

**(4)  I  glTe  and  devise  to  tmf  eranddaashter 
Ajha  James  the  sum  of  itLOO)  one  dsOar. 

T'o  B^r  aon.  Ton  MeCaztr.  I  live  and  be- 
qpnth  aD  tte  test,  r««doe  ud  mnainder  at 
war  propertTf  b«tfa  real  and  peraonal;  the  per- 
aowal  property  connstinc  of  a  Inited  amonat 
of  h«iueh<rid  fanntnre  and  weazmg  apixttd  and 
eaiA  on  hand  depoaited  in  the  bank  by  mj 
piardUn,  J  H.  Weather^,  and  the  real  estate 
consisting  of  my  entire  allotnient  as  a  Chicka- 
saw Indian  by  Mood,  roll  No.  787,  including 
both  homestead  and  snrplns,  and  more  particn- 
Ixrly  described  as  follows:  [Here  follows  the 
description  of  the  land.] 

"16}  I  hereby  appoint  and  designate  my 
gnardian.  J.  H.  Weatheriy.  my  sole  ezecntor 
withoot  bond,  of  tUa  my  hmt  will  am 


"In  witncaa  whet««rf,  I,  Katsey  McCarty,  have 
to  this,  my  last  will  and  testament,  consisting 
at  two  sheets  of  paper,  snbscribing  my  name 
this  the  14th  day  of  Febmaiy,  1916. 

her 
"Katsey  X  McCarty. 


"I  signed  the  name  of  Katsey  If  cCarty  to  the 
within  and  foregoing  win.  in  her  presence  and 
at  her  reancst,  after  the  same  had  been  first 
read  orcr  and  explained  to  her. 

"C.  O.  Barton. 

"Snbscrjhed  by  Katsey  McCarty  in  die  pres- 
ence of  tanb  of  tis,  the  nndersiicned.  and  at  the 
time  dedared  by  her  to  aa  to  be  her  last  will 
and  testament,  and  we  therenpon  at  the  reqneat 
of  Katsey  McCarty  in  her  presenee  and  the 
pcesence  of  each  other  sign  onr  names  hereto 
aa  witnesses  this  14tb  day  of  rebroary.  1910, 
at  Ada,  Okl.  B.  J.  Boss.  Jr. 

"Jency  Weatheriy. 
"Henry  Daily." 

The  thrpe  heirs  wlio  were  bequeathed  81 
each  filed  their  protest  against  admitting 
the  wfll  to  jnwbate.  A  bearing  was  had  in 
the  connty  conrt  before  a  special  Jndge. 
"When  this  hearing  was  completed  the  court 
made  findings  of  fact  and  condnslons  of  law 
and  admitted  the  will  to  probate. 

The  contestants  took  an  appeal  to  the  dis- 
trict court,  where  the  case  was  tried  de  novo. 
At  the  dose  of  the  trial  the  district  coort 
made  the  following  findings  of  fact  and  con- 
clusions of  law: 

"The  first  qaestion  to  settle  in  this  case  is 
whether  or  not  Katsey  McCarty  was  mentally 
competent  under  the  federal  statate  to  make  a 
win.  I  find  she  was  competent:  And  the  next 
queition  is  whether  or  not  the  wQl  was  prop- 
erly execnted  and  pnblished.  In  the  question 
aboat  the  esccation  of  it— there  is  a  question 
abont  the  execution  of  it.  Seems  the  statute 
required  that  she  declare  in  the  presence  of 
witnesses  that  this  was  her  last  will  and  tes- 
tament, and,  second,  she  requests  them  to  sign 
it  as  snbscribing  witnesses. 

"I  think  the  great  weight  of  the  eridence  is 
that  she  bad  the  power  of  communicating  what 


At  meant  to  tke 

bvvd  for  ycnrs  and  ; 

Bieee,  and  Aln  Ja 

cMty  for  aa   Indmn,   ^ 

stances  the  co^rty  Jndge  i 

cd  with  h«  in  SngBak  at  tke  i 

prcaented  wan  m.  ciromstanec  tkat  J 

me  she  knew  lAat  she  was  doing. 

'Ti  don't  like  the  maniKi-  m  which  this  w3I 
was  execnted.  I  think  if  yoa  look  behind  the 
curtain  yon  will  see  some  land  in  it  for  seme 
one  else  besides  the  dead  woman,  bat  Hie  erf- 
denee  does  not  in£cate  that.  Tltt  lawsoit  be- 
tween TiMB«»Mi  in  reslty  is  between  some  one 
else  snd  is  rery  disagreeable  to  decide.  I  don't 
understand  why  they  took  so  modi  interest  m 
this  InifiaB  woman  after  she  was  shoot  ready 
to  die,  and  the  andeoea  4oc«  not  Sadam  any 
ondoe  inflnenoe,  and  beand  to  deode  the  case 
by  the  evidence,  and  not  by  inference,  and  so 
jodgment  of  the  comity  eoart  is  aflirmed. 

Fnm  fids  tttOgmmt.  Sante  MeCkrty,  Maiy 
Crayntt,  and  Alba  James  perfected  Uiia  ap- 
peal and  appear  here  as  piaintfffa  in  error. 
Tom  McCarty,  as  hmteatSmrj  ander  tke  wil), 
and  J.  H.  Weatberlr.  as  eaEeeutor,  appear  as 
I  defendants  in  error. 

The  plaintlffa  in  error  luiTe  set  out  nine 
i^eciflc  assignments  at  error.  In  tkdr  brief 
ttiey  are  dlscossed  under  Onee  heads,  as  fol- 
lows: 

"I.  Tke  coort  aired.in  hia  'fimfings  of  fact 
and  condnsions  of  law*  that  the  purported  wiH 
was  published  and  attested  as  required  by  law. 

"II.  The  trial  court  erred  in  fin£ng,  as  a 
matter  of  fact  and  eonelnnon  of  law,  that  the 
win  was  not  obtained  by  dnreas,  cecrden,  vm- 
due  infloence,  or  fraod. 

"m.  The  coort  erred  in  finffiaga  of  fact  and 
condnsions  of  law  thait  deceased  waa  competent 
to  make  a  win." 

We  wU  consider  diese  in  the  order  named. 
The  fbllewtns  aeetions  of  the  CompUed  Stat- 
i  otea  of  OUnhoma  1910  d^ne  tlie  rul«si  and 
'  reqnixemaits  far  the  making  of  tliis  will: 

"Sec.  8338.  Brery  person  orer  the  age  of 
eighteen  years,  of  sound  mind,  may  by  last 
xrin,  dispose  of  all  his  estate,  real  and  persons!, 
and  such  estate  not  diq>osed  of  I>y  wiO  is  aoc- 
reeded  to  as  provided  in  this  chapter,  being 
chargeable  in  both  cases  with  the  payment  of 
all  the  decedent's  debts,  as  provided  in  dvfl 
procedure." 

"Sec.  8348.  IVery  wiH,  other  than  a  nancn- 
pative  win,  must  be  in  writing;  and  every  win, 
other  than  a  holographic  will  and  a  noncopative 
win,  most  be  execnted  snd  attested  as  foUows: 

"First.  It  most  be  subscribed  at  the  end 
thereof  by  the  testator  himself,  or  some  person, 
in  his  presence  and  by  his  direction,  must  sub- 
scribe his  name  thereto. 

"Second.  The  subscription  must  be  made  in 
the  presence  of  the  attesting  witnesses,  or  be 
acknowledged  by  the  testator  to  them,  to  have 
been  made  by  him  or  by  his  authority. 

"Third.  The  testator  must,  at  the  time  of 
subscribing  or  acknowledging  the  same,  de- 
dare  to  the  attesting  witnesses  that  the  instrn- 
ment  is  his  will;    and, 

"Fourth.  There  must  ba  two  attaatias  wit- 
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nesses,  aach  of  whom  mvat  al(n  his  name  aa  a 
witness  at  the  end  of  the  will  at  the  testator's 
reqaest  and  in  his  presence." 

It  is  undisputed  that  this  is  a  nonholo- 
graphlc  will.  It  was  pretwred  in  Judge  Bar- 
toa's  office;  dictated  by  Judse  Barton  to  his 
stenographer  and  reduced  to  typoTitlng. 

[4-6]  We  have  made  a  yery  careful  exam- 
ination of  the  record,  and  we  -are  unable'  to 
find  any  evidence  that  supports  the  third  re- 
quirement of  section  8348,  supra: 

"The  testator  must,  at  the  time  of  subscrib- 
ing or  acknowledging  the  same,  declare  to  the 
attesting  witnesses  tliat  the  instrument  is  bis 
wiU." 


Jency  Weatherly,  one  of  the  sobscrlbing 
•witnesses  to  the  will,  18  the  wife  of  J.  H. 
"Weatherly.  B.  3.  Ross,  Jr.,  another  one  of 
■the  subscribing  witnesses'  to  the  will.  Is  the 
brother  of  Jency  Weatherly.  Biieh  one  of 
these  parties  testUied  that  Oiey  could  not  ei- 
ther talk  or  understand  the  Cl)jekaBaw  In- 
<Uan  langnaiBe,  M)rs.  Jei^«y  Weatlierly  does '  Yes." 
not  ray  in  her  testimony  that  liLataey  Mc-i  . 

•Oarty  declared  that  the  tnBtrnment  was  her  Jndge  C.  O.  Barton-  took  tbe  witness  stand 
will  or  that  the  testator  requested  her  to  in  behalf  of  the  proponents,  who  are  defend- 
Bign  as  a  witneee.    B.  J.  Boss,  Jr.,  referring  anls  In  error  here,  and  testified  as  follows: 


"Q.  Did  the  old  lac^  and  you  and  the  wit- 
nesses, £d  yon  and  the  other  two  witnesses 
signr-rwere  you  all  together  when  yon  signed? 
A.  Yes,  sir. 

"Q.  State  whether  or  not  I  asked  if  she  want- 
ed yoa  all''to  sign  as  witnesses.    A.  Yes,  sir. 

■n}.  Did  she  say  'Tea'  or  'No'?  A.  She  said 
•Yes.' " 

On  croe»-examinatioD  Henry  Dally  testi- 
fied: 

"Q.  When  you  went  in  Judge  Barton's  office 
where  Katsey  was.  was  the  other  subscribing 
witnesses,  R.  J.  Bosb,  and  the  woman  Mrs. 
Weatherly,  were  they  in  there  at  the  time  yon 
were  called  in?  A,  Yei,  sir;  they  Were  in 
there. 

"Q.  They  were  in  tbereT    A.  Yes. 

"Q.  Did  I  they  stay  there  all  the  time?  A. 
Well,  I  could  not. 

"Q.  Now,  Henry,  to  refresh  your  memory,.  I 
win  ask  yon  if  this  is  not  the  case:  You  were 
paned  in  ti-erie;  Tom  MeCarty  was  there?  A. 
Yes. 

"Q.  And  Mr.  Weatherly,  her  guardian— they 
were  all  there  when  you  were  called  in?    A. 


to  the  signing  of  the  will,  testified  as  fol- 
lows: 

"Q.  Wlio  asked  you  to  sign  it,  the  interpMter 
or  Judge  Barton?    A.  Judge  Barton. 

"Q.  Who  asked  your  sister  to  sign  it,  the  in- 
terpreter or  Judge  Barton?   A.  Jndge  Barton. 

"Q.  What  part  of  the  room  was  Katsey  sit- 
ting in  at  that  time?  A.  Well,  best  I  recall, 
-she  was  sitting  kinds  on  the  side  and  table 
kinda  out  in  the  middle  of  the  room. 

"Q.  Mow,  Mr.  Ross,  yon  don't  know  whether 

Katsey  understood  that  instroment  when  Judge 

Bavton  read  it  over  to  her  or  not,  do  you,  only 

'  by  the  grunt?    A.  Just  by  her  actions  she  did. 

*'  •    • 

"Q.  Now  did  Henry  in  In<Ban  tdl  her  to  go 
over  there  and  touch  the  pen  for  Judge  Barton? 
A    7c8   sip. 

"Q.  How  old  are  you,  Mr.  Boss?  A.  Twenty- 
six  years  old. 

"Q.  And  you  bad  never  seen  Katsey  McCarty 
to  know  her;  had  seen  her,  but  did  not  have 
no  acquaintance  with  ber?    A;  No,  sir. 

"Q.  She  did  not  know  you,  did  she?  A.  Noy 
air." 

Bedirect  examination  by  Mr.  Barton: 

"Q.  To  refresh  your  recollection,  I  will  ask 
you  Mr.  Boss  if  after  I  read  it  in  Bnglish  and 
Henry  Daily  read  it  in  Ohickanaw  «r  talked  to 
her  in  Ohiekasaw  with  the  paper  in  bis  hand,  if 
I  did  not  ask  her  if  she  wanted  you  eU  to  sign 
as  witnesses;  did  I  ask  the  old  lady  if  she 
wanted  yon  all  to  sign  as  witnesses?  A.  I  be- 
lieve yon  did." 

Henry  Daily  acted  as  interpreter.  It  is 
claimed  he  interpreted  the  will  to  Kataey 
WcCarty.  On  direct  examltiBtlo&  by  Judge 
Barton  Henry  Dally  testifled  aa  f&Ilows: 


"Q.  Now  this  wifl  waa  written  in  your  of- 
fice, was  it?    A.  It  was. 

"Q.  You  were  present?  A.  Yes;  dictated  the 
will  to  my  stenographer,  who  is  my  son. 

"Q.  Who  gave  you  the  information  from 
wbiob  you  dictated  .that  will?  A.  You  mean  on 
that  day? 

"Q.  Yes.  A.  All  the  information  that  I  had 
was  on  that  day  that  ECatsey  wanted  to  leave 
her  property  to  Tom  McCarty,  her  son. 

"Q.  And  you  had  the  will  written  according- 
ly? A.  Yea;  and  I  asked  her  if  she  wanted 
to  do  that,  give  everything  to  Tom,  and  glie 
made  the  Indian  answer  'yes.'  which  ia  a  grunt. 

"Q.  Then  yoa,  after  the  will  was  written,  ex- 
plained it  to  her;  read  it  to  ber?  A.  I  did;  I 
read  it  to  her  in  English  first. 

"Q.  Then  what  did  yon  do?  A.  I  told  her 
guardian  that  I  though^  we  ought  to  have  an 
interpreter,  and  there  was  a  good  one  with 
Judge  CowHrt  who  had  been  an  interpreter  for 
the  Indian  Department,  Henry  Daily,  and  1 
would  go  and  get  him.    •    •    * 

"By  the  Court:  Q.  Did  you  get  an  inter- 
preter, that  ia  the. point?  A.  I  did  get  an 
interpreter. 

"By  Mr.  McKeel:  Q.  Qo  ahead.  A.  Brought 
him  in  and  handed  him  the  will  and  told  him  to 
read  that  to  her  and  explain  it  to  her,  and  he 
did  BO.  I  asked  her  if  she  wanted  those  wit- 
nesses in  there  to  sign  it,  and  she  granted  'Yes,) 
and  I  called  the  names  of  the  witnesses,  who 
were  an  present,  and  the  touched  the  pen,  and 
I  signed  ber  name. 

"Q.  She  signed  the  will,  then,  in  the  presence 
of  the  witnesses?  A.  She  did,  touched  the  pen, 
and  I  signed  it  for  her. 

"Q.  And  the  witnesses  signed  the  win?  'A. 
They  did. 

"Q.  In  her  presence  and  in  the  presence  of 
each  other?    A.  Yes. 
.  "Q.  And  at  her  requastt   A.  Ikey  did." 
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Percy  Barton,  the  son  of  Judge  Barton, 
who  was  tbe  stmograpber  that  transcribed 
the  will,  on  direct  examination  by  Judge 
Barton,  testified: 

"Q.  Ask  you  to  state  whether  or  not  I,  as 
attorney,  asked  the  old  lady  if  she  wanted  these 
witnesses  to  sign  that  will?    A.  Ton  did. 

"Q.  Were   they   all   present?    A.  Tes. 

"Q.  She  present?    A.  Yes;  touched  the  pen." 

Neither  J.  H.  Weatherly  or  Tom  McCarty, 
who  were  present  in  the  office  at  the  time  of 
the  execution  of  the  will,  said  a  word  about 
the  testatrix  either  declaring  the  instrument 
to  be  her  will  or  requesting  any  one  to  sign 
as  witnesses  to  the  will. 

Tom  McCarty,  the  beneficiary  under  tbe 
will,  was  Questioned  about  bis  mother's  abil- 
ity to  talk  tbe  EJnglish  language,  and  on  this 
testified  as  follows: 

"Q.  Your  mother,  yon  say,  spoke  a  few  Bng- 
Ush  words?    A.  Yes,  sir, 

"Q.  Jast  a  few  words,  wasn't  it,  Tom,  she 
understood;  your  mother  just  understood  a  few 
words;  say,  'Yes'  and  'No'?  A.  She  could  talk 
some. 

"Q.  Mighty  Uttle?  A.  Talk  some  besides 
'Yes'  and  'No.' 

"Q.  Say  some  other  words  besides  'Yes'  and 
'No'?    A.  Yes. 

"Q.  What  bread  was  and  meat  on  the  table? 
A.  Yes. 

"Q.  That  was  about  the  extent  of  her  conver- 
sation in  English,  wasn't  it,  Tom?    A.  Yes,  sir. 

"Q.  Tom,  yon  know  if  you  win  this  case  yon 
get  the  whole  thing  except  what  you  giye  to 
your  lawyers?    A.  Yes. 

"Q.  Yon  brought  yonr  mother  up  here  when 
you  carried  her  to  Judge  Barton's  office  to 
make  the  will?    A.  Yes;    I  brought  her. 

"Q.  Why  didn't  yon  let  Alba  come  along  with 
you  that  day?  A.  Just  bad  a  one-seated  buggy 
and  wasn't  enough  room  for  all  three  of  us." 

The  record  does  not  disclose  that  any  per- 
sons were  present  at  the  time  of  the  execu- 
tion of  tbe  win  other  than  the  ones  whose 
testimony  we  have  reviewed'. 

The  trial  court  in  its  findings  of  fact 
raised  the  question  of  whether  or  not  the 
will  was  duly  executed  and  then  states: 

"I  think  tbe  great  weight  of  the  evidence  is 
that  she  had  the  power  of  communicating  what 
she  meant  to  the  subscribing  witnesses." 

The  conrt  tbrai  condndes  she  knew  what 
she  was  doing.  It  is  clear  the  trial  court 
did  not  make  a  finding  of  fact  that  she  in 
any  way  complied  with  the  third  paragraph 
of  section  8848,  supra: 

"The  testator  must,  at  the  thne  of  subscrib- 
ing or  acknowledging  the  same,  declare  to  the 
attesting  witnesses  that  the  Instrument  is  his 
wiU." 

If  the  court  bad  made  such  a  finding,  it 
would  not  have  been  supported  by  any  evi- 
dence. 

The  evidence  to  support  the  fourth  re- 
quirement of  sectton  8348,  supra,  ia   very 


meager.  It  vras  elicited  by  Judge  Barton  by 
leading  questions,  and  clearly  Indicates  that 
he  was  the  prime  mover  in  the  request  that 
the  subscribing  witnesses  sign  as  such. 
However,  It  is  not  necessary  for  us  to  pass 
upon  the  sufficiency  of  that  evidence. 
•  In  Hill  V.  Davis,  64  Okl.  253,  167  Pac.  465, 
U  H.  A.  1918B,  687,  this  court  said: 

"On  proceedings  to  probate  of  nonholographle 
will,  it  appeared  that  the  decedent  could  speak 
and  understand  only  the  Creek  language.  Two 
of  the  three  witnesses  who  purported  to  attest 
the  execution  thereof  could  not  speak  and  un- 
derstand that  language,  but  only  the  English 
language;  one  of  the  witnesses  conld  speak  and 
understand  both  languages.  The  declaration 
that  the  instrument  was  hei;  will  and  the  re- 
qnest  that  the  witnesses  sign  their  names 
thereto  as  such  were  made  by  the  decedent  ia 
the  Creek  language,  which  was  understood  hy 
one  of  the  witnesses,  but  not  hy  the  others. 
The  declaration  and  request  were  interpreted 
and  repeated  in  English  by  the  one  witness  to 
the  other  two,  but  the  decedent  could  not  un- 
derstand the  same.  Held,  the  declaration  that 
th;  instrument  was  her  will  and  the  request 
that  the  witnesses  sign  the  same  were  made  by 
the  decedent  to  only  one  attesting  witness,  and 
probate  thereof  was  properly  denied;  the  stat- 
ute requiring  that  there  be  two  attesting  wit- 
nesses to  whom  the  declaration  and  request 
must  be  made." 

In  Duf^k  et  al.  v.  Klufa,  78  OU.  13,  188 
Pac.  329,  this  court  said: 

"The  evidence  discloses  that  the  will  was 
subscribed  and  purported  to  be  attested  by 
three  witnesses,  to  wit.  Dr.  H.  B.  McCorkel, 
Mrs.  Anna  Smith,  and  Liszie  Kafka  (now  Lizzie 
Morava);  that  Dr.  McCorkel  could  speak  and 
understand  tbe  English  language,  but  could  not 
speak  or  understand  the  Bohemian  language; 
that  Mrs.  Anna  Smith,  who  acted  as  interpre- 
ter, could  speak  and  understand  both  languag-' 
es;  that  Lizzie  Kafka  could  speak  and  under- 
stand the  Bn^ish  language  and  could  under- 
stand the  Bohemian  language,  although  she 
could  not  speak  it.    •    •    • 

"Although  Anna  Smith  was  the  only  attest- 
ing witness  who  could  both  speak  and  under- 
stand the  Bohemian  language,  and  could  also 
speak-  and  understand  the  English  language^ 
Lizzie  Kafka,  one  of  the  attesting  witnesses^ 
could  speak  and  understand  tbe  English  lan- 
guage, and  could  also  understand  the  Bohemian 
language,  although  she  was  unable  to  speak  it 
When  Anna  Smith  interpreted  the  will,  which 
was  written  in  English,  into  the  Bohemian  lan- 
guage, she,  the  testator,  and  Lizzie  Kafka  all 
understood  it;  and  when  the  testator  dedared 
the  same  to  be  his  win  and  requested  tbe  wit- 
nesses to  subscribe  their  names  and  attest  it, 
Anna  Smith  and  Lizzie  Kafka,  through  their 
senses,  understood  the  declaration  and  the  re- 
quest and  subscribed  their  names  pursuant 
thereto.  They  thus  became  qualified  subscrib- 
ing and  attesting  witnesses." 

Ia  Swift  ▼.  WUey,  1  B.  Mon.  (Ky.)  114,  the 
Kentucky  Court  of  Appeals  defined  attest 
and  subscribe,  as  foUows: 
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"To  attest  th« '  ptAlication  of  a  paper  as  a 
last  will,  and  to  subscribe  to  that  paper  the 
names  of  the  witnesBes,  are  very  different 
things,  and  are  required  for  obviously  distinct 
and  different  ends.  Attestation  is  the  act  of 
the  senses;  subscription  is  the  act  of  the  hand; 
the  one  is  mental;  the  other  mechanical;  and 
to  attest  a  will  is  to  know  that  It  was  published 
•8  such,  and  to  certify  the  facts  required  to 
eomtttute  an  actual  and  legal  publication;  bat 
to  subscribe  a  paper  pnbUshed  as  a  will  is  only 
to  write  on  the  same  paper  the  names  of  the 
witnesses,  for  the  sole  purpose  of  identifica- 
tion. There  may  be  a  perfect  attestation  in 
fact,  without  subscription.  But  to  insure  iden- 
tity and  prevent  the  fraudulent  substitution  of 
any  other  document  than  that  which  had  been 
published  and  attested,  the  statute  providently 
requires  the  attesting  witnesses  to  snbscribe 
their  names  in  the  presence  of  the  testator. 
•    •    •» 

In  Burke  v.  Nolan,  1  Dem.  Sur.  (N.  T.) 
436.  it  is  said: 

"Hence  it  la  necessary  that  the  testator 
should  in  some  manner  communicate  to  the  at- 
testing witnesses,  at  the  time  of  his  subscrip- 
tion or  acknowledgment,  the  information  that 
the  instrument  which  they  are  called  upon  to 
sign  as  witnesses  is  his  will  (Gilbert  v.  Ejiox, 
62  N:  T.  125,  128;  Lewis  v.  Lewis,  U  N.  T. 
220,  226;  Coffin  v.  Coffin,  23  N.  T.  1, 15;  Sey- 
mour V.  Van  Wyck,  6  N.  T.,  120)." 

Tbe  record  tails  to  disclose  any  evidence 
to  soiiport  an  attestation  of  the  will.  Not 
a  word  of  testlnteny  can  be  found  in  the 
record  falling  from  tbe  lips  of  any  one  of  the 
persons  who  were  present  at  the  time  of 
the  execution  of  tbe  will  to  the  efTect  that 
the  testatrix  made  any  declaration  that  it 
was  her  will. 

[1]  Tbe  burden,  of  proof  rests  upon  the 
proiKtnents  of  a  will  to  establish  b;  a  pre- 
ponderance of  tbe  evidence  that  tbe  will  was 
executed  and  published  according  to  the  pro- 
visions of  the  statutes. 

"The  burden  is  on  the  proponents  to  show, 
beyond  a  reasonable  doubt,  that  tte  will  was 
executed  according  to  tlie  provisions  of  the 
statute  (Tarrent  v.  Ware,  25  N.  X.  425,  429, 
note);  and,  upon  the  evidence,  it  cannot  be 
said  that  there  was  a  proper  declaration  to  both 
witnesses  that  the  instrument  signed  by  the 
testator  was  his  will,  ox  that  there  was  a  suf- 
ficient request  to  both  to  sign  it.  It  is  even 
doubtful  if  there  was  a  proper  request  at  all 
to  either  witness  to  sign  tbe  will.  Ftobate 
must  therefore  be  denied."  Burke  ▼.  Nolan, 
supra. 

[2,  SI  At  tbe  conclusion  of  tbe  testimony 
tbe  proponents  offered  in  evidence  the  ei 
parte  affidavits  of  tbe  subscribing  witnesses. 
The  contestants  objected  to  this  evidence 
and  the  court  sustained  the  objection.  The 
ex  parte  affidavits  contained  this  recital : 

« •  •  •  /The  said  Katsey  McCarty  upon 
iigniag  tile  same  declared  to  us  that  the  said 
faistniment  was  her  last  will  and  testament,  and 
requested  as  to  sign  tbe  same  as  witnesses." 


These  affidavits  were  not  admissible  over 
the  objections  of  the  contestants,  because  tbe 
witnesses  who  made  the  affidavits  were  up- 
on tbe  witness  stand  and  had  the  oppor- 
tunity to  testify  concerning  all  the  things 
of  whldi  tbey  bad  knowledge  that  transpired 
at  tbe  time  of  the  execution  of  tbe  will.  On 
this  question  the  same  rules  apply  as  in 
dvil  actions.  In  civil  actions  tbe  deposition 
of  a  witness  is  not  admissible  in  evidence 
over  tbe  objection  of  the  opposing  party 
where  it  Is  clearly  shown  that  the  witness  Is 
In  court  or  could  be  produced  in  court  at  tbe 
trial  of  tbe  case.  Neither  did  tbe  recital 
contained  In  tbe  attesting  clause  of  the  will 
to  the  efTect  that  the  testatrix  declared  tbe 
instrument  to  be  her  will  obviate  tbe  neces- 
sity of  the  proponents  making  plenary  proof 
of  the  execution  of  the  will. 

[I]  Tite  second  asBlgnment  of  error  as 
argued  by  plaintiffs  in  their  brief  is : 

"n.  The  trial  court  erred  in  finding,  as  a 
matter  of  fact  and  conclusion  of  law,  that  the 
will  was  not  obtained  by  duress,  coercion,  un- 
due influence  or  fraud." 

We  have  made  a  thorough  and  careful  ex- 
amination of  the  record  in  this  case,  and 
are  forced  to  the  conclusion  that  the  evidence 
does  show  fraud  and  undue  influence  on 
the  part  of  defendants  in  error  in  procuring 
the  will  to  be  made  by  the  testatrix. 

Tbe  evidence  shows  this  state  of  facts: 
Katsey  McOarty  had  been  blind  from  10  to 
14  years.  During  practically  all  of  this 
time  she  bad  lived  with  her  daughter,  Mary 
Cravatt.  Alba  James,  the  granddaughter  of 
Katsey  McCarty  and  the  niece  of  Mary  Cra- 
vatt, had  made  her  home  with  Mary  since 
the  death  of  Alba's  mother,  which  occurred 
when  Alba  was  about  9  years  old.  and  Alba 
was  about  26  years  old  at  the  time  of  the 
death  of  her  grandmother,  Katsey  McCarty. 
During  all  the  time  that  Katsey  McCarty. 
had  been  blind  Alba  had  been  her  compan- 
ion; led  her  around;  went  with  her  to 
places  where  she  desired  to  go ;  acted  as  her 
Interpreter;  wrote  letters  for  her;  and  ren- 
dered her  Inraluable  services  as  a  compan- 
ion. Mary  Cravatt  had  provided  her  with 
a  home,  and  during  the  last  4  or  5  years 
while  Weatherly  was  the  guardian  of  Kat- 
sey McCarty  be  bad  paid  either  to  Katsey 
or  Mary  the  sum  of  $7.60  per  month  out  of 
the  funds  bdonging  to  Katsey  for  her  sup- 
port 

Tom  McCarty  bad  for  several  years  t>een 
maldng  his  home  pert  of  the  time  with  J.  H. 
Weatherly  and  part  of  the  time  wltb  Mary 
Cravatt  He  admitted  that  be  would  fre- 
quently stay  at  Mary's  two  or  three  wedcs 
at  a  time.  He  did  not  pay  any  board  or 
fumlsb  any  of  tbe  things  to  eat  He  testi- 
fied that  Alba  was  not  good  to  bia  mother. 
On  being  asked  what  Alba  ever  did  that  was 
bad,  be  admitted  she  did  not  do  aaytblnff 
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bed,  bat  sometimes  when  bU  mother  asked 
ASM  to  do  something  she  woold  not  pay  any 
•tteatlon  to  ber.  At  the  time  of  E^atsey's 
death  she  was  approximately  70  years  old. 
It  cannot  be  presomed  that  any  person  wonld 
he  able  to  meet  all  the  childish  whims  of  a 
woman  of  this  age  and  who  was  totally 
blind. 

Weatherly's  cnstom  bad  been  to  bny  the 
clothing  needed  by  Katsey  at  a  store  ta 
Stonewall.  He  llyed  a  few  miles  In  the 
-oonntry  from  this  place.  On  this  ocearion 
Weatherly  arranged  at  Stonewall  for  Tom 
McCarty  to  get  a  team  and  bnggy  at  the 
liTCry  bam,  go  and  get  his  mother,  and  take 
liet  to  Ada  ostensibly  to  parcbase  clothing 
-for  her  at  Ada.  He  also  furnished  Tom  Mc- 
Carty money  for  the  trip.  Tom  McCarty 
drove  to  Mary  Cravatt's  to  get  his  mother. 
She  wanted  Alba  James  to  go  along,  bat  Tom 
McCarty  refnsed  to  let  her  go,  saying  there 
was  not  room  enough  in  the  buggy.  They 
drove  to  Stonewall  in  the  buggy,  which  was 
only  a  few  miles  distant  from  Mary  Cra- 
vatt's  home.  Vrom  there  they  wait  on  the 
train  to  Ada.  Weatherly,  his  wife,  and  his 
wife's  brother,  B.  J.  Boss,  Jr.,  Joined  Tom 
and  Katsey  at  Ada.  There  is  some  conflict 
In  the  testimony  and  dlSerence  of  opinion 
as  to  what  ones  were  together  when  they 
went  to  Judge  Barton's  office  to  have  the  will 
drawn.  But  these  five  eventually  met  in 
Judge  Barton's  ofilce,  where  the  will  was 
prepared  and  executed  as  hereinbefore  set 
forth. 

Weatherly  gave  Katsey  McCarty  some 
money  immediately  after  the  will  was  exe- 
cated.  However,  It  is  not  shown  for  what 
purpose  this  money  was  given  to  Katsey. 
nxey  did  not  purchase  goods  for  Katsey  at 
Ada,  bat  she  was  taken  back  to  Stonewall, 
where  she  purchased  approximately  |2S 
worth  of  clothing  and  dry  goods  at  the  store 
where  ber  goods  were  asnally  purchased  un- 
der arrangements  made  by  Weatherly,  ber 
guardian.  It  was  claimed  that  Mrs.  Weath- 
erly went  to  Ada  for  the  purpose  of  hoping 
Katsey  select  the  goods  she  was  to  par- 
chase,  but  it  does  not  appear  ttuit  Mrs. 
Weatherly  went  to  Stonewall  and  assisted 
Kateey  in  selecting  the  goods  she  did  a» 
tually  purchase.  Tom  McCarty  denies  that 
he  said  anything  to  his  mother  about  the 
will  on  his  way  from  Mary's  home  to  Ada. 
He  <dalms  he  was  only  taking  her  to  Ada  to 
purchase  goods;  yet  according  to  his  testl- 
nxmy  he  did  not  go  widt  them  to  Judge 
Barton's  office,  bat  later  Joined  them  therei 
Be  must  have  had  some  previoos  und^'- 
standing  or  knowledge  they  would  be  there: 

[7, 1]  Wo  find  Katsey  McCarthy,  an  Indian 
approximately  70  years  old,  nnable  to  speak 
only  a  few  words  of  Bnglisb,  totally  blind, 
in  the  town  of  Ada  with  J.  H.  Weatherly, 
her  guardian,  and  Tom  McCarty,  her  son, 
and  while  ni^er  ttaelr  iafluence  and  direc- 


tion she  makes  a  wlB  dlalnbertting'  her 
daughter  and  granddaogfater,  who  have  been 
her  mainstay  and  companions  daring  10  or 
12  years  of  her  affliction,  and  giving  all  of 
her  property  to  Tom  McCarty,  the  boon  com- 
panion of  Weatherly,  her  guardian.  Weath- 
erly Is  made  the  executor  of  the  will  with- 
out bond.  Daring  all  ot  the  time  EJUsey 
was  aflOicted  with  total  blindness  she  was 
being  administered  to  and  cared  for  by  Mary 
Cravatt  and  Alba  James.  It  is  not  shown 
that  Tom  McCarty  ever  did  one  thing  for 
her  in  a  material  way.  These  circumstances 
speak  louder  than  words  of  undue  Influence. 
The  record  conclusively  shows  this  will  was 
prepared  at  the  instance  and  direction  of 
Weatherly  and  Tom  McCarty  and  while  she 
was  under  their  influence.  In  her  enfeebled 
and  dependent  condition  she  might  be  easily 
Influenced.  To  establish  undue  influence  it 
Is  not  necessary  that  there  be  direct  testi- 
mony that  threats  were  made  or  even  per- 
slstent  entreaty  or  persuasion  was  btoi^t 
to  bear  upon  tb»  mind  e(  the  testatrix.  It 
Is  sufficient  that,  if  from  all  the  sarronndlng 
circumstances  connected  with  the  making  of 
the  win  It  appears  that  any  undue  influence 
has  been  exercised,  the  court  should  not 
admit  the  will  to  probate.  la  determining 
the  question  o£  undue  influejKe,  the-  court 
should  take  into  consideration  the  associa- 
tion of  the  parties,  the  i^iportanlty  for  andae, 
influence  afforded  the  person  who  is  et^ecial- 
ly  favored  by  tlie  terms  of  the  will,  and  the 
effect  of  the  will  upon  those  persons  whom 
we  would  naturally  ftrpect  to  be  the  recipients 
of  her  bounty.  But  opportunity  for  undue  in- 
flumce,  standing  alone,  is  not  sufliclent  to  es- 
tablish undue  influence. 

From  this  record  it  clearly  appears  to  as 
that  J.  H.  Weatherly  and  Tom  McCarty  de- 
liberately planned  to  get  Katsey  McCarty 
away  from  her  home  and  those  on  whom  she 
had  depended,  under  the  pretense  of  taking 
her  to  Ada  to  parcbaae  ctothtng  for  her,  and 
while  she  was  under  their  inflaence  and  con> 
trol  procured  her  to  exfecute  the  will. 

We  do  not  believe  this  instrument  is  the 
will  of  Katsey  McCarty.  The  free  agency 
of  the  testatrix  was  destroyed  at  the  time 
she  executed  the  Instrument,  and  the  will  ot 
J.  H.  Weatherly  and  Tom  McCarty  was  sub- 
stituted for  hers. 

The  role  announced  in  Squires  v.  Cook, 
175  Iowa,  688,  157  N.  W.  2S3,  is  apidicablo 
here,  wberdn  the  court  said: 

"Bnt;  osder  the  cSrcnmstances  of  this  ease, 
wbere  the  deceased  was  old  and  feeble  and  a 
confidential  relation  existed,  we  think  the  cula 
announced  in  Ross  v.  Ross,  140  Iowa,  51,  61 
[117  N.  W.  1105],  to  the  effect,  briefly  stated, 
that,  if  a  person  who  was  aged  and  of  impair- 
ed mind  and  memory,  though  he  may  not  have 
been  legally  btcompetent  to  make  a  will,  yet 
the  will  of  such  a  person  ought  not  t»  be  su^ 
tained  unless  such  disposition  of  his  property 
aiipearB  to  have  be«n  fairly  made,  and  to  have 
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pmanated  from  a  free  will,  -wifbout  tb«  fater- 
position  of  others,  ftnd  that,  if  the  Jury  ahotiM 
find,  under  all  the  circiuiiBtancea,  that  the  dis- 
position of  the  property  did  not  emanate  from 
a  free  will  and  was  not  in  accord  with  testa- 
tor's previous  intentions,  etc^  the  jury  woald 
be  justified  in  finding  that  the  will  was  not  the 
Toluutary  act  of  the  testator,  but  that  it  was 
obtaided  by  nndue  influence.  We  hare  not  at- 
tempted to  rire  the  exact  laoguatre,  but  the 
substance  only." 

See  Jackson  t.  Jackson,  39  N.  X.  153 ;  Es- 
terbrook  t.  Gardner,  2  Dem.  Sur.  (N.  T.) 
543;  Estate  of  Snowball,  157  CaL  301.  107 
Pac.  598. 

[10]  The  borden  of  proof  rested  on  the 
proponents  of  the  will  to  prove  not  only  the 
due  execution  of  the  will,  but  that  the  In- 
strument  was  the  free  and  voluntary  act 
and  will  pt  the  testatrix. 

In  Snodgrass  v.  Smith,  42  Colo.  60,  94  Pac. 
312,  15  Ann.  Cas.  548,  the  Supreme  Court  of 
Colorado  in  the  third  paragraph  of  the  sylla- 
bus said : 


mences  to  mn  from  the  ezpirati«»i  of  the  peri- 
od of  eztenaioB,  and  not  from  the  date  of  th* 
service  of  tbe  case-made. 

Appeal  from  Dtstrlct  Court,  Woodward 
County;   J.  C.  Robberts,  Judge. 

Action  by  the  iBtna  Building  &  Loan  As- 
sociation against  H.  A.  Brockhans  and  oth- 
ers. Judgment  for  plalntlft,  and  named  de- 
fendant appeals.    Appeal  dismissed. 

B.  H.  mcbols,  of  Buffalo,  for  plalstifr  in 
error. 

Chas  B.  Alexander,  of  Woodward,  for  de- 
fendant In  error. 

NICHOLSON,  J.    It  appears  that  Judg- 
ment was  rendered  and  motion  for  a  new 
trial  overruled  In  this  cause  on  February 
28,  1820,  and  on  said  day  the  trial  court 
entered  an  order  giving  defendants  30  days 
In  which  to  make  and  serve  a  case-made 
npon  the  plalntUt;  and  the  plaintifl  was  given 
"The  proponent  of  a  win  has  tbe  burden  of  1 10  days  in  which  to  suggest  amendments 
proving  the  execution,  in  accordance  with  the    thereto,    said   case-made   to   be  signed   and 
requirements  of  the  law,  and  that  the  inatru- ;  settled  upon  6  days'  written  notice  by  dther 
ment  is  the  tree  and  voluntary  act  of  testator."    party. 


In  this  case  the  proponents  failed  to  prove 
that  the  instrument  was  in  fact  executed  as 
the  free  and  voluntary  act  and  the  will  of 
the  testatrix.  Having  failed  to  establish 
this  fact,  the  court  should  have  denied  the 
probate  of  the  will. 

Having  reached  these  eoncluslona,  ttuit  the 


On  Mardi  28,  1820,  the  defendants  served 
the  case-made  npon  the  plaintiff,  and  at  the 
same  time  gave  notice  in  writing  that  said 
case-made  would  be  presented  to  the  trial 
judge  for  settlRtnent,  allowance^  and  signa- 
ture on  the  Sth  day  of  April,  1920,  which 
was  several  dayS  prior  to  the  expiration  of 


oise  should  be  reversed  on  each  of  thi.  as-   *f  «"«  granted  for  suggesting  amendmente. 

The  case-made  was  signed  and  settled  In 
pursuance  of  the  written  notice.  In  the  ab- 
sence of  the  Rttontey,  or  other  repreeenta- 
tlves  of  fhe  idalatUC,  and  wlttioutany  waiver 
by  It  of  the  suggestion  of  amendmenta  Tbe 
defendant  In  error  now  moves  to  dismiss 
the  appeal  upon  the  ground  that  the  time 
allowed  by  the  trial  eonrt  Cor  sxiggesttng 
aihendmenta  to  the  case-made  had  not  ex- 
pired at  the  time  said  ease-made  was  signed 
and  settled. 

This  case  is  Identical  with  Brockhaus  r. 
JEtna  Building  &  Loan  Association,  78  OkL 
270,  192  Pac.  1084,  wherein  It  was  held  that 
the  time  allowed  by  the  trial  court  for  sug- 
gesting amendments  to  a  case-made  com- 
mences to  run  from  tbe  expiration  of  the 
period  of  extensfon,  and  not  from  the  date 
of  the  service  of  the  case-made,  and  under 
the  authority  of  that  case,  the  appeal  Is  dis- 
missed. 


stgnments  of  iftrror  aisrassed  In  this  opinion, 
It  Is  nnnecessary  to  consider  the  other 
ground  of  error. 

The  judgment  of  the  trial  court  Is  re- 
versed, and  the  cause  remanded,  with  In- 
stractlons  to  render  jodgment  denying  the 
probate  of  the  will. 

PITCHFOKD,  V.  C.  J.,  and  B^ANB,  JOHN- 
SON, and  KENNAMEB,  JJ.,  concur. 


BROCKHAUS  v.  ^TNA  BUILDING  A.LOAN 

ASS'N.  (No.  1 1550.) 

(Supreme  Court  of  Oklahoma.    Feb.  21,  1822.) 

(ByUohu*  by  the  Court.) 

Appeal   and  error  «=3566— Tims  alUwed  for 

snggestisg   amesdments   to  oase-mads   runs 

from  expiration  of  period  of  extension,  aad 

not  from  date  of  servloe  of  ouo-maiis. 

The  time  allowed  by  the  trial  court  for 

suggesting  amendments  to  a  ease-made  com- 


HARniSON,   0.   J.,  and  JOHNSON,   MC- 
NEILL, and  ELTINO,  JJ.,  concur. 
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!■  r»  ASSESSMENT  OF  BUFFALO  NORTH- 
WESTERN R.  CO,  WOODS  COUNTY. 
(No.  12028.) 

(Snpremc  Coart  of  OUalioma.    Feb.  21,  1922.) 

(8yTUbu»  hw  the  Court.) 
TaxatlOK  «=9493(8)— Appeal  from  board  of 
eqaallzatloa's  order  dismlssloB  proteet,  dis- 
missed la  abseace  of  evideaca  or  sbowiag  why 
evidoaoe  was  aot  latrodaced  at  hearfag. 
Where  a  connty  attorney  protested  against 
an  assessment  of  the  State  Board  of  Ilqiialisa- 
tion  made  against  certain  railroad  property, 
and  the  matter  was  reopened,  and  was  aet  foir 
hearing  at  future  dates,  and  no  one  appeared, 
and  the  board  again  continned  the  hearing,  and, 
when  next  called  for  bearing,  the  county  attor- 
ney and  attorney  for  the  railroad  company, 
stipulated  for  a  further  continuance,  which  was 
denied  by  the  State  Board  of  Equalization,  and 
no  evidence  was  introduced  by  the  party  pro- 
testing against  the  assessment,  and  no  reason 
given  for  failure  to  introduce  evidence,  and  said 
coonty  attorney  appeals  to  this  court,  ev«i  if 
authorised  to  appeal,  the  appeal  is  without 
merit,  and  should  be  dismissed  for  the  reason 
there  was  no  evidence  introduced,  as  the  rec- 
ords present  no  question  to  be  reviewed  by  this 
conrt. 

Appeal  from  Order  of  the  State  Board  of 
Equalization. 

In  tbe  matter  of  tbe  assessment  of  the 
Buffalo  Northwestern  Bailroad  Company, 
Woods  County,  OkL  From  an  order  of  the 
State  Board  of  ESqnallzation  dismissing  pro- 
test against  the  assessment,  the  county  at- 
torney ajppeals.    Appetd  dismissed. 

L.  J.  Laabley,  Ga  Atty.,  of  Tulsa. 

Gottin^ham,  Hayes,  Green  ft  Mclnnls,  of 
Oklahoma  City,  for  Buffalo  Northwestern 
B.  Ooi 

HcNBIUX  J.  The  record  In  ttaia  case  dis- 
poses the  following  state  of  facta:  The  State 
Board  of  Equalization,  on  tbe  Kith  day  of 
July,  1S20,  assessed  the  property  of  the  Buf- 
falo Northwestern  Railroad  Company  at 
$100,000.  On  August  16,  1920,  the  Board  of 
Equalization,  at  thR  suggestion  of  the  coun- 
ty attorney  of  Woods  county,  reopened  the 
amount  of  assessment  for  consideration  at 
the  next  meeting  of  the  board,  and  the  at- 
torney for  the  railroad  wa6  to  be  notified  of 
said  fact.  On  September  13, 1920.  the  petition 
of  the  coani7  officers  of  Woods  county  re- 
garding the  permanent  assessment  of  the 
railroad  came  on  for  consideration,  but  no 
one  appeared  for  the  county  nor  railroad 
company.  The  matter  was  continued  until 
the  25th  day  of  September,  and  all  parties 
were  to  be  notified.  On  November  23,  1920, 
the  matter  of  the  protest  of  Woods  county 
against  the  permanent  ossessmrat  of  the  rail- 
road came  on  for  considoatioD.    The  coun- 


ty attorney  for  Woods  county  and  the  attor- 
ney for  the  railroad  filed  a  stipulatioti. 
agreeing  to  a  continuance,  whldi  was  denied. 
No  evidence  was  Introduced,  and  the  board 
dismissed  the  protest. 

The  county  attorney  of  Woods  oounty, 
through  the  direction  and  authority  of  the 
board  of  county  commissioners  of  Woods 
county,  filed  an  appeal.  Tbe  railroad  compa- 
ny filed  a  motion  to  dismiss  the  appeal  be- 
cause the  county  attorney  nor  the  county 
commissioners  were  without  authority  to 
prosecute  or  maintain  the  appeal  The  county 
attorney  of  Woods  county  has  filed  a  response 
to  said  motion.  The  exact  question  was  pre- 
sented and  decided  in  Be  Assessment  of  Hus- 
Icogee  Gas  &  Electric  Ca  (Okl.  Sup.)  201  Pac 
35S,  not  officially  reported,  decided  October 
11,  1921.  The  county  attorney,  however,  at- 
tempts to  distinguish  this  case  from  the 
above-entitled  case,  but  we  think  there  Is  no 
^  distinction.  Even  if  there  was  a  distinction. 
I  the  case  should  be  dismissed;  there  being  no 
question  here  for  review. 

The  record  disclosed  that  tbe  Board  of 
Equalization  re<4)ened  the  case  to  hear  evi- 
dence regarding  the  assessed  valuation  of 
the  property,  and  the  case  came  on  for  hear^ 
Ing  and  no  one  appeared,  and  the  Board  of 
lEqualization  again  continued  the  case,  but 
no  one  again  appeared,  and  tbe  county  at- 
torney and  the  attorney  t<x  tbe  railroad  com- 
pany again  in  November  attempted  to  cmittn- 
ue  the  case.  lUs  contlnaace  was  diaallow- 
ed  and  protest  diamlased.  The  record  dis- 
closed no  evidence  was  introduced,  and  noth- 
ing presoited  to  tlw  beard,  so  there  is  no 
question  to  review.  \  The  oounty  attorney 
contends  he  Is  entitled  to  appeal  by  reasom 
of  section  7368,  B.  I*.  1910,  and,  as  amend- 
ed by  section  IS.  cluqtter  lis2,  Seaaiaii  Laws 
1»1(>-1911,  and  section  7300  as  amended  by 
Session  Laws  1915,  e.  ITT,  mai  under  and  by 
virtue  of  dhapter  107,  article  1,  subdivlsiwi 
B,  f  8.  Section  7368,  B.  U  1910^  ooDtains 
the  following  provisi«m: 

"Provided  no  matter  shall  be  reviewed  on  ap- 
peal wliich  was  not  presented  to  Board  of 
Equalization." 

The  appeal  would  have  to  be  dismissed  for 
the  reason  there  was  no  matter  presented  to 
the  board.  There  is  no  evid^Ke  in  the  case 
nor  showing  in  tbe  record  why  evidence  was 
not  introduced,  and  there  is  no  matter  to  be 
reviewed  under  the  record.  Where  there  is 
no  question  to  be  reviewed  or  that  can  be 
reviewed  in  the  record  there  is  nothing  for 
consideration  of  tbis  court,  and  the  appeal 
will  be  dismissed. 

For  the  reasons  stated,  the  appeal  will  be 
dismissed. 

HARBISON.  C.  J.,  and  JOHNSON,  EI/T- 
ING,  and  NICHOLSON,  JJ,  concur. 
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CHILDERS  at  al.  v.  VERNON  at  al. 

(No.  10481.) 

(Supreme  0>art  of  Oklahoma.    Feb.  14, 1922.) 

(SvUdbvt  hy  the  Court.) 

1.  Appeal  aad  errar  «=»IOIO(l)— Findings  of 
faet  la  law  aqtion  act  lilstBiliad  wbera  sap- 
ported  by  evidence. 

In  an  action  at  law  the  findings  of  fact  of 
the  trial  court  will  not  be  disturbed  on  appeal 
where  there  is  any  eTidenee  reasonably  tend- 
ing to  support  them. 

2.  SuflleioDoy  of  awldenoo. 

Record  examined,  and  held  that  there  was 
evidence  reasonably  tending  to  support  the 
Judgment  of  the  trial  court. 

Appeal  from  District  Court,  Wagoner 
County;   Cbas.  O.  Watts,  Judge. 

Action  by  Bowman  Cbllders  and  others 
against  W.  S.  Yemon  and  others.  Judg- 
ment for  defendants  and  plaintiffs  appeal. 
AfiBrmed. 

Downey  Milbum,  of  Cioweta,  and  John  O. 
Graves,  of  Wagoner,  for  appellants. 

Newton  ft  Plnson,  of  CJoweta,  Jesse  W. 
Watts  and  B.  A.  Summers,  both  of  Wagoner, 
and  Thos.  H.  Owen  and  AMn  F.  Molony, 
both  ot  Oklahoma  City,  for  appellees. 


KANE,  J.  This  was  an  action  In  eject- 
ment to  recover  possession  of  a  certain  tract 
of  land  commenced  by  the  plaintifCs  In  er- 
ror, plaintiffs  below,  against  the  defendants 
In  error,  defendants  below.  Hereafter,  for 
convenience,  the  parties  wUl  be  designated 
plaintiffs  and  defendants  resiiectively  as 
ibey  appear  In  the  trial  court 

The  plaintiffs  are  full-blood  heirs  of  de- 
ceased- full-blood  Creek  allottees,  claiming 
title  by  Inheritance  to  the  lands  involved, 
•while  the  defendants  dalm  title  tmder  ap- 
proved deeds  from  all  the  heirs. 

The  land  involved  constitutes  the  allot- 
ments of  Mary  Childers,  John  Chllders, 
Sauce  Childers,  and  Jane  Adkins,  all  of 
whom  died  intestate  long  before  the  com- 
mencement of  this  action.  At  the  time  of  the 
acquisition  of  title  by  defendants  by  pur- 
chase as  above  stated,  the  five  plaintiffs  In 
error  and  one  Bills  Childers,  since  deceased, 
all  full-blood  Creek  Indians,  were  the  sole 
Burvivtng  heirs  of  the  deceased  allottees. 

All  of  the  surviving  heirs  conveyed  to  de- 
fendants or  to  persons  through  whom  they 
dalmed  by  deeds  made  by  the  adult  plain- 
tiffs regularly  approved  by  the  county  court 
having  Jurisdiction  of  the  settlement  of  the 
estates  of  the  deceased  allottees  or  where 
the  plalntUFs  were  minors  by  deeds  made  by 
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guardians  in  pursuance  of  regular  proceed- 
ings of  the  probate  court  having  Jurisdic- 
tion over  such  matters. 

Bills  (Thllders  died  intestate  on  September 
17, 1913,  leaving  the  five  platntlfls  as  his  sole 
surviving  heirs.  All  of  the  other  plaintiffs 
having  conveyed  to  the  defendants  before 
the  trial  by  regular  and  unquestioned  ap- 
proved deeds,  the  only  deed  In  dispute  Is  the 
warranty  deed  dated  August  24,  190S,  made 
by  Ellis  Childers  and  wife  to'W.  S.  Vernon, 
and  the  only  person  assailing  the  validity 
of  this  deed  Is  the  plaintiff  Bowman  Child- 
ers, who  claims  that  the  deed  Is  void  on  the 
ground  that  Ellis  Childers  was  a  minor  when 
It  was  made,  and  that,  as  one  of  the  latte^s 
heirs,  he  la  entitled  to  recover  his  propor- 
tionate share  of  the  share  which  Ellis  Child- 
era  acquired  by  Inheritance  from  the  de- 
ceased aUottees. 

Upon  trial  to  the  court  there  was  a  general 
Judgment  In  favor  of  the  defendants  to  re- 
verse whldi  this  proceeding  in  error  ^was 
commenced. 

[1,  2]  It  is  conceded  by  counsel  for  all  the 
parties  that  the  only  question  presented  for 
review  is:  Was  Ellis  Chllders  a  minor  on 
August  24,  1908,  the  date  of  his  warranty 
deed  to  the  defendant  W.  S.  Yemon?  This 
being  an  action  at  law,  the  trial  court  hav- 
ing decided  the  question  of  fact  involved  in  fa- 
vor of  the  defendants,  this  decision,  by  an  un- 
broken line  of  authority,  will  not  be  disturb- 
ed on  appeal.  If  there  is  any  evidence  In  the 
record  reasonably  tending  to  support  it  As 
the  parties  do  not  disagree  on  any  qnestion 
of  law,  and  there  were  no  objections  made 
or  exceptions  saved  to  the  Introduction  of 
any  of  the  evidence,  'we  must  assume  to  start 
with  that  all  the  evidence  Introduced  was 
competent,  relevant,  and  material  to  the  sole 
issue  of  fact  presented  for  determination. 
In  these  circumstances,  the  scope  of  our  In- 
quiry is  limited  to  an  examination  of  the 
evidence  as  it  appears  in  tiie  record  made 
below  for  the  sole  purpose  of  determining 
whether  there  was  any  evidence  introduced 
at  the  trial  reasonably  tending  to  support  the 
one  finding  of  fact  of  the  trial  court  herein- 
before set  out. 

Upon  this  point  it  is  sufficient  to  say  that 
we  have  examined  the  record  carefully,  and 
find  that,  although  the  evidence  is  somewhat 
conflicting,  It  snfflciently  sustains  the  find- 
ing of  the  trial  court  and  the  judgment  ren- 
dered thereto  under  the  rule  above  an- 
nounced. 

For  the  reasons  stated,  the  Judgment  ai 
the  trial  court  Is  affirmed. 


PITCHFOBD,   V.    O.  J.,   and   JOHNSON^ 
MILLER,  and  KENNAMER,  JJ.,  concur. 


s»For  other  cases  aae  aame  toplo  and  KXY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
204  P.- 


Digitized  by 


Google 


642 


a04  PACIFIC  REPORTER 


(Okl. 


HARN  V.  SMITH  at  at.    (No.  9931.) 

(Snpreme  Conrt  of  Oklahoma.    Sept  IS,  1921. 
Behearing  Denied  Feb.  28,  1922.) 

(Syllahua  Tty  tlie  Court.) 

1.  Jury  €=9l3(  14) —  Either  party  to  foredo- 
•ure  actio*  oatitled  to  Jury  aa  matter  of 
rlghL 

In  an  action  for  the  recovery  of  money  due 
on  a  promisaory  note  executed  by  the  defend- 
ants, and  for  the  foredoaure  of  a  mortgage 
(iven  to  secure  the  payment  of  said  note, 
where  issue  is  joined  as  to  the  indebtedness 
due,  either  party  is  entiUed  by  Jury  as  a  mat- 
ter of  right. 

2.  Corporations  ^999(2)— SabtcrHiar's  note 
for  stocic  of  Insarance  company  secured  by 
first  mortgaoo  held  "property  actually  re- 
ceived" within  Constitution. 

A  note  of  a  subscriber  to  the  corporate 
stodc  of  an  insurance  company,  secured  by  a 
first  mortgage  on  real  estate,  accepted  by  the 
corporation  in  payment  for  stock,  is  "property 
actoally  received"  within  the  meaning  of  sec- 
tion 39,  art  9,  of  the  Constitution,  inasmuch 
as  insurance  companies  are  authorized  by  sec- 
tion 3444,  Rev.  Laws  1910,  to  invest  their  as- 
sets in  loans  upon  improved  and  unincumbered 
real  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual- 
ly Received.] 

3.  Corporations  «=>90(l),  560(4)— Receiver 
takes  property  for  creditors  subject  to  lions 
existing  at  time  of  his  appointment;  stock- 
holder sued  by  receiver  on  stock  subscrip- 
tion oontraots  may  plead  fraud  in  same  man- 
ner as  if  sued  by  the  corporation. 

The  receiver  of  an  insolvent  nongoing  cor- 
poration takes  the  property  of  the  company  for 
the  creditors,  subject  to  such  equities,  Uens, 
or  incumbrances,  whether  created  by  opera- 
tion of  law  or  by  act  of  the  corporation,  which 
existed  against  the  property  at  the  time  of  his 
appointment  and  where  a  defrauded  stockholder 
is  sued  by  a  receiver  upon  his  stock  subscrip- 
tion contracts  procured  by  the  fraudulent  acts 
of  the  ofScers  and  agents  of  the  corporation, 
such  stockholder  may  plead  such  fraud  aa  a 
defense,  the  same  and  with  like  effect  as  though 
the  suit  was  by  the  corporation. 

4.  Canoeilatlon  of  instruments  «=>34(l)— Eq- 
■Ity  ®=372(l)— Sales  ^=»5I— Injured  party 
BOt  precluded  by  acquiescence  or  laches  from 
rescinding  for  fraud  by  failure  to  move  for 
eanaellation  whHa  same  comytioas  whMi 
caused  execution  of  contract  oontinued;  ao- 
qulescanoe  to  preelude  oanoellatloa  of  pur- 
obase  for  fraud  must  show  eleotien  to  retain 
property  after  discovery  of  fraud;  delay  does 
■ot  coBstltute  laohee  unless  injury  has  re- 
sulted therefrom. 

Where  a  contract  is  procured  nnder  such 
circumstances  as  to  render  it  voidable  for 
fraud,  neither  laches  nor  acquiescence  can  be 
based  upon  a  failure  of  the  injured  party  to 
move  for  its  cancellation  while  the  same  con- 
ditions which  caused  its  execution  continne.    To 


prevent  one  from  rescinding  a  contract  of  pur- 
chase by  which  he  has  been  defrauded  npon 
the  ground  that  he  has  acquiesced  therein,  the 
alleged  act  of  acquiescence  must  be  unequiv- 
ocal, and  must  show  an  election  to  retain  the 
property  after  discovering  the  deceit  Plea 
of  laches  predicated  merely  upon  delay  is  not 
sufficient  It  must  be  shown,  in  addition  to 
delay,  that  injury  has  resulted  from  the  delay. 

5.  Sales  ®=»5I,  S3(3)— Whether  purchaser 
waived  fraud  and  ratiflod  contract  held  for 
the  Jury;  purehaser  by  payment  of  Interest 
on  note  did  not  ratify  contract  or  waive 
fraud  unless  he  Intended  to  so  do. 

Where  there  is  evidence  tending  to  show 
that  the  defrauded  party  by  his  conduct  has  rat- 
ified a  fraudulent  contract  or  waived  the  fraud, 
the  question  of  whether  he  intended  such  ratifi- 
{  cation  and  waiver  is  a  necessary  ingredient  to 
constitute  a  ratification  and  waiver,  and  such 
intent  is  a  question  of  fact  for  the  jury. 

6.  Sales  €=>I24— Teohnical  tender  not  condi- 
tion precedent  to  oommencement  of  suit  te 
rescind  purchase  for  fraud. 

No  technical  tender  of  property  which 
a  vendee  was  defrauded  into  buying  need  be 
made  to  the  fraudulent  vendor  before  the  com- 
mencement of  an  equity  suit  to  compel  a  re- 
scission on  the  grounds  of  fraud.  It  is  suffi- 
cient if  the  vendee  can  show  that  he  has  pre- 
served the  property  substantially  in  the  condi- 
tion in  which  he  received  it  without  intentional 
or  unnecessary  change. 

7.  Appeal  and  error  9=>I00I  ( I )— Verdict  sup- 
ported by  competent  evidence  not  disturbed. 

In  a  civil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury,  and  no 
prejudicial  errors  of  law  are  shown  in  the  in-  . 
structions  of  the  court,  or  its  ruling  on  the 
questions  presented  during  the  trial,  the  ver- 
dict of  the  jury  will  not  be  disturbed  on  ap- 
peal. 

McNeill  and  Nicholson,  JJ.,  dissenting. 

Appeal  from  District  Court,  Oklahoma 
County;    Edward  Dewes  Oldfleld,  Judge. 

Action  by  A.  W.  Ham,  as  receiver  of  tbe 
Merchants'  &  Planters'  Insurance  Company, 
a  corporation,  against  Simon  Smith  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Davidson  &  Williams,  of  Tulsa,  for  plain- 
tiff In  error. 

J.  T.  Dickerson,  of  Edmond,  Paul  Pinker- 
ton,  of  Sand  Springs,  W.  L.  Spitler  and  Har- 
ris &  Young,  all  of  Oklahoma  City,  and  Linn 
&  Blddle,  of  Tulsa,  for  defendants  In  errw. 

JOHNSON,  J.    This  action  was  instituted 

in   the  district  court   of  Oklahoma  comity 

by  A.  B.  Ham,  as  receiver  of  the  Merchants' 

&  Planlers'  Insurance  Company,  a  corpoia- 

I  tion,  against  Simon  Smith,  Mary  F.  Smith, 

I  Salome  Kate  Mercer.  O.  E.  Hayes,  Mary  G. 

I  Hayes,  and  Henry  H.  E^nglebrigbt  to  recover 

I  of  tbe  defendants  Simon  Smith  and  Mary  F. 
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Smith  tbe  sam  of  $10,000,  alleged  to  be  due 
upon  a  promissory  note  and  for  foreclosure 
of  a  mortgage  covering  certain  real  estate 
In  Oklahoma  and  Canadian  counties,  given 
to  secure  the  payment  of  said  note. 

After  the  appeal  was  lodged  In  this  court 
the  defendant  Simon  Smith  died,  and  this 
case  has  been  revived  against  Salome  Kate 
Mercer  and  Mary  G.  Hayes  as  heirs  at  law  of 
Simon  Smith,  and  against  aU  other  defend- 
ants. 

The  petition,  after  alleging  the  authority 
of  the  plaintiff  in  error,  is  in  the  usual  form 
In  foreclosure  actions,  prayed  Judgment  on 
the  note  for  the  sum  of  $10,000  against  the  de- 
fendants Simon  Smith  and  Mary  F.  Smith, 
and  for  foreclosure  of  the  mortgage  against 
all  the  defendants.  The  amended  answer, 
after  denying  the  corporate  existence  of  the 
Merchants'  &  Planters'  Insurance  Company, 
admits  the  execution  of  the  note  and  mortgage 
sued  on,  and  as  an  affirmative  defense  avers 
that  Simon  Smith  and  Mary  F.  Smith  were 
induced  to  execute  said  note  and  mortgage  by 
false  and  fraudulent  r^resentatlons  of  the 
officers  and  agents  of  the  Merchants'  & 
Planters'  Insurance  Company,  and  that  said 
note  was  executed  without  consideration. 

It  appears  from  the  record  that  John  A. 
Oliphant  has  been  the  attorney,  and  was  at 
the  time  of  this  transaction  agent  for  the 
sale  of  stock  for  the  insurance  company; 
that  he  talked  with  the  defendants  Simon 
Smith  and  Mary  F.  Smith  on  two  or  three 
occasions  in  regard  to  the  sale  of  stock  in 
the  insurance  company;  that  he  stated  to 
the  Smiths  that  the  company  was  in  first- 
dasfl  financial  condition  in  every  particular, 
and  had  plenty  of  assets  to  do  business ;  that 
John  O.  Mttchdl,  the  vice  president  was  one 
of  the  wealthy  men  of  Tulsa,  and  a  very 
strong  buslnees  man,  and  capable  of  trans- 
acting and  doing  the  buslnees  of  the  com- 
pany successfully,  and  that  he  (Oliphant) 
was  sare  that  Mitchell  would  manage  cor- 
rectly the  business  of  the  Insurance  com- 
pany. He  further  stated  that  George  T.  WIl- 
llamaon  was  a  banker;  was  a  man  of  large 
means  and  good  business  capacity;  that  he 
was  treasurer  of  the  company  and  a  mem- 
ber  of  ttte  board  of  directors;  and  that 
Mitchell  and  WUUamson  owned  $78,000  of 
the  stock  of  the  company,  fuUy  paid.  He 
farther  stated  that  the  year  previous  to  the 
time  of  the  transaction  with  Smith  (which 
was  in  1900)  the  company  had  paid  a  divi- 
dend of  100  per  cent.,  and  that  the  year  pre- 
Tloua  to  that  it  had  declared  a  dividend  of  75 
per  cent  Oliphant  testified  that  the  repre- 
sentations 80  made  tqr  him  were  based  upon 
information  furnished  him  by  the  officers  of 
the  company.  It  further  appears  from  the 
record  that,  relying  upon  the  representations 
made,  the  defendants  Simon  Smith  and  Mary 
F.  Smith  executed  the  note  sued  on  herein 
for  the  sum  of  $10,000,  and  also  executed 


their  mortgage  securing  the  same,  and  that 
the  Merchants'  &  Planters*  Insurance  Com- 
pany issued  and  delivered  to  the  defendant 
Simon  Smith  266%  shares  of  tbe  stock  of 
said  company  at  the  price  of  $37.50  per 
share;  the  par  value  of  the  stock  being  $25 
per  share. 

It  is  further  disclosed  by  the  record  that 
the  statements  and  representations  so  made 
and  so  relied  upon  by  the  Smiths  were  false 
in  practically  every  particular;  that  the  In- 
surance company  was  in  fact  insolvent  at 
the  time  of  the  execntion  of  the  note  and 
mortgage  by  Smith  and  the  delivery  of  the 
stock  certificates  by  the  company,  and  that 
Smith  discovered  this  fact  and  learned  of 
said  false  and  fraudulent  representations  a 
short  time  after  the  receiver  had  been  ap- 
pointed, and  when  the  receiver  gave  him  no- 
tice to  pay  the  interest  on  his  note ;  that  he 
conferred  with  his  attorney,  and,  acting  up- 
on the  advice  of  his  attorney,  paid  the  in- 
terest up  to  April  25,  1910,  $698.64. 

Plaintiff  in  error  complains  of  the  action 
of  the  trial  court  In  submitting  the  cause 
to  a  jury,  basing  his  contention  upon  the 
fact  that  this  action  was  equitable,  and  that 
the  court  should  have  tried  it  without  the  in- 
tervention of  a  Jury,  except  the  court  could 
have  called  In  a  Jury  to  answer  Interrogato- 
ries and  to  act  In  an  advisory  capacity. 

[1]  It  appears  that  the  court  submitted  all 
the  questions  of  fact  to  the  Jury.  The  Jury 
returned  a  general  verdict  for  the  defl^dant. 
Thereupon  the  plaintiff  moved  for  a  Judg- 
ment non  obstante  veredicto,  which  motion 
was  by  the  court  overruled,  and  Judgment 
rendered  in  favor  of  the  defendants. 

This  court  has  repeatedly  held  that  in  ac- 
tions for  the  recovery  of  money  on  promis- 
sory notes,  although  involving  the  foreclo- 
sure of  a  mortgage  on  real  estate,  Issue  be- 
ing Joined  as  to  the  amount  due,  the  defend- 
ant is  entitled  to  be  tried  by  Jury.  Sherman 
V.  Randolph,  13  Okl.  224,74  Pac.  102;  Maas 
v.  Dunmyer,  21  Okl.  434,  96  Pac.  591 ;  Brew- 
er et  aL  v.  Martin,  40  Okl.  350,  138  Pac.  166; 
Holmes  v.  Halstid  et  al.,  76  Okl.  31, 183  Pac. 
969;  Choctaw  iJumber  Co,  v.  Waldock,  78 
Okl.  232,  190  Pac.  866. 

[2]  The  next  question  presented  is  whether 
or  not  an  Oklahoma  Insurance  Corporation 
can  issue  its  stock  and  accept  the  notes  of 
its  subscribers  in  payment  therefor.  Section 
39  of  article  9  of  the  Constitution  of  Okla- 
homa, in  so  far  as  it  is  germane  reads  as 
follows : 

"No  corporation  shall  issue  stock  except  for 
money,  labor  done,  or  property  actually  re- 
ceived to  the  amount  of  tbe  par  value  thereof, 
and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void.    •    •    • " 

We  cannot  find  that  this  court  has  ever 
construed  this  provision  of  the  Constitution 
In  so  far  as  the  question  here  involved  is 
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ooncerned.  In  liCe  ▼.  Cameron  (Okl.  Snp.) 
169  Pac.  17,  wherein  this  section  of  the  Con- 
stitution was  imder  consideration,  the  court 
nses  this  language : 

'This  proylBlon  of  onr  ConBtitntion  was  In- 
tended by  itB  framers  and  the  people  who 
adopted  it  to  prevent  the  issuance  by  corpora- 
tions of  *watered  or  fictitiously  paid-up  stocli.' 
Since  the  primary  object  of  interpretation  la 
to  ascertain  the  legislatiTe  intent,  in  a  eon- 
alderation  of  the  provision  under  discussion  we 
should  keep  clearly  in  mind  the  evil  attempted 
to  be  prohibited.  Cook,  in  his  excellent  work 
on  Goritorations,  vol.  1,  c.  3,  p.  124,  defines  wa- 
tered stock  as  it  is  generally  understood  in 
the  following  language: 

"  "Watered  stock  or  fictitiously  paid-up  stock 
is  stock  which  is  issued  as  fully  paid-up  stock, 
when  in  fact  the  whole  amount  of  the  par  value 
thereof  has  not  been  paid  in.  All  stock  which 
has  been  issued  as  paid-up  stock,  but  the  full 
par  value  of  wliich  has  not  been  paid  into  the 
corporation  in  money  or  money's  worth,  is  wa- 
tered to  the  extent  that  the  par  value  exceeds 
the  value  actually  paid  in.  Watered  stock  is, 
accordiogly,  stock  which  purports  to  represent, 
bnt  does  not  represent,  in  good  faith,  money 
paid  into  the  treasury  of  the  company,  or  mon- 
ey's worth  actually  contributed  to  the  capital 
*i  the  concern.'" 

Therefore  the  question  to  be  determined 
here  is  whether  or  not  the  note  and  mortgage 
sought  to  be  enforced  herein  are  property 
within  the  meaning  and  Intention  of  this 
const||utlonal  provision. 

In  mmo  Jurisdictions  having  constltational 
or  statutory  provisions  similar  to,  If  not 
identical  with,  section  39,  art  9,  supra,  it  has 
been  held  that  a  promissory  note  Is  not  prop- 
erty actually  received,  within  the  contem- 
plation of  such  constitutional  or  statutory 
provision,  and  that  stock  Issued  in  exchange 
for  the  notes  of  the  subscriber  Is  void  (Mc- 
Carthy et  al.  ▼.  Texas  Loan  &  Guaranty  Co. 
prex.  Civ.  App.]  142  S.  W.  96;  Mason  v.  FirSt 
National  Bank  of  Paint  Hock  [Tex.  Civ. 
App.]  166  S.  W.  366;  Prudential  life  Insur- 
ance Co.  of  Texas  v.  Pearson  [Tex.  Civ.  App.] 
188  S.  W.  513)  holding  that  a  note,  even  if 
secured  by  a  deed  of  trust,  is  neither  money 
paid  nor  property  actually  received  within 
the  meaning  of  the  Constitution ;  article  12, 
i  6,  providing  that  no  corporation  shall  Is- 
sue stock  except  for  money  paid  or  property 
actually  received.  In  Jefferson  v.  Hewitt, 
103  Cal.  624,  37  Pac.  638,  the  court.  In  dis- 
cussing the  effect  of  a  note  given  In  payment 
for  stock  uses  this  language: 

'^The  point  la  made  that  when  the  defendants 
received  tiie  certificate  of  stock  they  became 
liable  to  pay  for  it,  and  the  condition  agreed 
upon  as  to  payment,  if  made,  was  rendered 
void,  leaving  the  obligation  to  pay  in  full  force. 
In  support  of  this  position  counsel  dte  section 
369  of  the  Civil  Code,  which  provides  that  "no 
corporation  shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  actu- 
ally received.'  But  if  that  section  has  any 
bearing  on  the  case,  it  seems  to  as  it  mast 


be  construed  to  render  void  the  certificate,  aaA 
not  the  condition  as  to  payment,  and  hence  that 
the  note  was  made  without  any  conaideration." 

In  other  Jurisdictions  it  is  held  that  a  note 
is  property  within  the  meaning  of  such  con- 
stitutional or  statutory  provisions.  Pacific 
Trust  Co.  V.  Dorsey,  72  Cal.  66,  12  Pac.  49 ; 
Meholin  v.  Carlson,  17  Idaho,  742,  107  Pac. 
755,  134  Am.  St.  Rep.  286 ;  German  Mercan- 
tile Co.  V.  Wanner,  25  N.  D.  479,  142  N.  W. 
463,  62  L.  R.  A.  (N.  S.)  453 ;  SchUlo-  Piano 
Co.  T.  Hyde,  39  S.  D.  74,  162  N.  W.  937.  In 
Mebolin  T.  Carlson,  supra,  the  court  saya: 

"TTnder  the  provisions  of  section  9,  art.  11, 
of  the  Constitution  of  Idaho,  no  corporation  is 
permitted  to  issue  stockn  or  bonds  except  for 
labor  done,  services  performed  or  money  or 
property  actually  received.  Held,  that  the 
promissory  note  received  in  payment  of  cor- 
porate stock  is  personal  property,  was  a  thing 
in  action  or  evidence  of  debt,  and  was  a  valid 
consideration  given  for  the  Btock  purchased  by 
the  appellant,  and  was  an  asset  of  the  bank 
that  might  be  collected  for  the  purpose  of  dis- 
charging its  debts." 

It  Is  apparent  to  us  that  it  was  not  the 
Intent  of  the  framers  of  our  Constitution,  by 
section  39,'  article  9,  thereof,  to  limit  the 
kind  of  property  that  might  be  received  In 
payment  for  stock,  but  rather  to  require  that 
the  actual  value  of  the  property  so  received 
should  equal  at  least  the  par  value  of  the 
stock,  and  that  a  corporation  might  receive 
real  or  personal  property  in  payment  for  Its 
capital  stock,  provided  the  property  Is  such 
as  the  corporation  may  lawfully  acquire  and 
hold  for  carrying  out  the  objects  and  purpos- 
es for  which  It  was  organized,  or  In  which 
it  Is  required  by  statute  to  invest  its  funds. 

The  Merchants'  &  Planters'  Insurance 
Company  was  authorized  by  statute  to  in- 
vest 75  per  cent  of  Its  assets  in  loans  upon 
Improved  and  unincumbered  real  property  In 
any  state  of  the  United  States.  Section  3444, 
Rev.  Laws  1910.  The  note  given  by  Smith 
to  the  company  in  payment  of  the  stock  was 
secured  by  mortgage  upon  real  estate,  and 
therefore  was  such  property  as  the  company 
rould  under  the  statute  acquire.  It  is  not 
contended  that  the  note  and  mortgage  were 
not  worth  an  amount  equal  to  the  par  value 
of  the  stock  Issued. 

In  General  Bonding  4  Casualty  Ins.  Co. 
et  al.  v.  Moseley  et  al.,  110  Tex.  529,  222  S. 
W.  961,  the  Supreme  Court  of  Texas  holds 
that: 

"Note  of  a  subscriber  to  corporate  stock  in 
an  insurance  company,  secured  by  valid  first 
mortgage  on  real  estate  to  which  the  subscrib- 
er has  title,  accepted  by  the  corporation  in 
payment  for  the  stock,  is  'property  actually  re- 
ceived,' within  the  meaning  of  Const,  art  12, 
§  6,  so  that  Acts  1909,  c.  108,  authoriring  the 
incorporation  of  insurance  companies  whose 
capital  consists  of  first  mortgages  on  unincum- 
bered realty  in  Texas,  is  valid." 
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This  case  la  tbe  latest  expression  of  the 
Texas  conrts  upon  this  gacstlon,  and,  if  It 
does  not  overrulR,  at  least  It  Is  not  In  accord, 
'<irith  the  cases  from  the  Civil  Courts  of  Ap- 
peals of  Texas,  dted  and  relied  upon  by  the 
defendants  In  error.  We  conclude  that  the 
note  and  mortgage  Involved  In  the  case  at 
bar  are  property  'wlthln  the  meaning  of  sec- 
tion 39,  article  9,  of  the  Constitution,  are 
not  without  consideration,  and  that  tbe  stock 
Issued  therefor  is  not  void. 

[3,  4]  The  plalntlfT  in  error  next  contends 
that  the  defense  of  fraud  cannot  be  urged  In 
the  Instant  case  because  it  Involves  the  ques- 
tion of  rescission,  and  that  there  cannot  be 
any  rescission,  even  In  a  case  of  fraud,  after 
the  rights  of  creditors  have  intervened  and 
tbe  corporation  has  become  Insolvent  and  A 
receiver  has  been  appointed  therefor,  and 
further  urges  that  such  defense  cannot  be 
urged  In  the  instant  case  by  the  defendant 
because  his  contract  of  purchase  of  the  stock 
of  the  corporation  has  been  ratified  by  him, 
and  because  he  has  been  gi>llty  of  laches  in 
urging  his  defense  of  fraud,  and  in  support 
of  this  threefold  contention  counsel  for  the 
plaintiff  in  error  present  in  their  brief,  ar- 
gumpnts,  and  authorities  in  support  thereof 
as  follows: 

"Defendants  in  error  contend  that  one  of  tbe 
remedies  allowed  to  one  who  has  been  induced 
by  fraud  to  purchase  shares  in  a  corporation 
i»  that  the  purchaser  may  wait  until  sued  up- 
on the  Subscription  contract,  and  then  set  up 
the  alleged  fraud  as  a  defense.  That  Is  wlu^ 
has  been  attempted  in  this  case.  There  is  not, 
and  has  not  been  at  any  time,  any  effort  on 
onr  part  to  dispute  the  proposition  of  law  that 
one  who  has  been  defrauded  may  wait  until  sued 
upon  the  subscription  contract  and  tlien  set  up 
fraud  as  a  defense,  but  it  must  be  remembered 
that  that  principle  of  law  has  its  qualifications 
and  limitations,  and  that  we  have  at  all  times 
relied  upon  those  qualifications  and  limita- 
tions. If  one  who  is  sued  on  a  stock  subscrip- 
tion wishes  to  plead  fraud  as  a  defense,  it 
must  be  shown  to  the  court  by  him  that  he  has 
not  been  guilty  of  laches;  that  the  rights  of 
innocent  parties  have  not  Intervened  or  super- 
vened; that  he  has  not  ratified  or  confirmed 
In  any  way  the  transaction.  If  the  defendimt 
fails  In  any  of  these  respects,  he  cannot  suc- 
ceed in  his  defense  even  if  it  be  true  he  has 
been  defrauded.  One  who  has  been  defrauded 
cannot  sit  idly  by  and  allow  any  or  all  of  the 
conditions  to  which  we  have  Just  referred 
arise  before  he  has  been  sued,  and  then  when 
he  has  been  sued  claim  the  benefit  of  the  al- 
leged fraud.  It  does  not,  therefore,  avail  Si- 
mon Smith  anything  to  say  that  he  had  the 
right  to  await  the  suit  by  the  company  on  his 
note  and  mortgage,  unless  there  is  an  utter  ab- 
sence of  an  the  conditions  and  limitations  to 
which  we  have  Just  referred.  Now,  let  us  take 
np  and  discuss,  first  of  all,  the  question  of  rat- 
ification. Did  Simon  Smith  ratify  this  trans- 
action?  According  to  his  own  testimony,  Mr. 
Smith  learned  in  the  fall  of  1909  that  the  rep- 
resentations  which  were  made  to  him  were  un- 
true. He  also  learned  in  the  fall  of  1909  that 
the  company  was  In  a  very  bad  way  financial- 


ly; that  if  the  stockholders,  of  w^ch  he  was 
one,  did  not  rally  to  the  company's  support 
with  their  money,  there  would  be  immediate 
bankruptcy.  On  the  21st  day  of  April,  1910,  by 
virtue  of  the  suit  filed  in  the  district  court  of 
Tulsa  county,  Oklahoma,  by  the  insurance 
commissioner  of  the  state  of  Oklahoma  against 
the  Merchants'  &  Planters'  Insurance  Compa- 
ny, Mr.  Smith  learned  that  the  company  was 
hopelessly  and  helplessly  insolvent.  The 
ground  of  the  suit  was  insolvency.  The  ground 
of  the  appointment  of  the  receiver  was  insol- 
vency. Mt.  Smith  himself  says  that  on  or 
after  the  appointment  of  the  receiver  and  be- 
fore May  10,  1910,  he  knew  that  the  company 
was  hopelessly  insolvent.  With  all  this  knowl- 
edge before  him  he  talked  with  Mr.  Pattle, 
who  had  been  an  ofiBcer  of  the  company  for  a 
long  while,  and  sought  Pattie's  advice  concern- 
ing the  advisability  of  paying  the  interest  on 
his  note,  the  receiver  of  the  company  having 
made  demand  for  the  payment  of  the  inter- 
est. Not  only  that,  but  Mr.  Smith  had  an  ex- 
cellent attorney,  Mr.  J.  W.  Scothom.  He  dis- 
cussed with  Scothom  the  advisability  of  pay- 
ing this  interest.  Scothom  advised  him  to 
make  the  payment.  Smith  then  made  the  pay- 
ment, which  amounted  to  nearly  $700.  This 
payment  was  made  by  Mr.  Smith  with  his  eyes 
wide  open,  when  he  had  full  cognizance  of  all 
the  things  that  he  says  showed  fraud  In  the 
transaction  be  had  with  the  company,  and  the 
ensuing  insolvency  of  the  company.  Was  there, 
at  the  time  that  Smith  made  tliis  payment  to 
the  receiver,  a  single  essential  or  vital  thing  ' 
that  he  (Smith)  did  not  know?  If  so,  what 
was  it?  Now,  if  he  made  tbe  payment  with 
knowledge  of  all  the  conditions,  what  was  the 
effect?  The  effect  was  to  ratify  and  confirm 
the  alleged  fraud  which  he  says  was  practiced 
upon  him.  What  is  the  law  on  that  subject? 
lihe  rule  is  admirably  stated  in  Corpus  Juris. 
Here  it  is: 

"  '(77)  R.  RatifioaUon  or  Affirmance.  1,  Re- 
port. Where  a  party,  with  knowledge  of  facts 
entitling  him  to  rescission  of  a  contract  or  con- 
veyance, afterward,  without  fraud  or  duress, 
ratifies  the  same,  he  has  no  claim  to  the 
relief  of  cancellation.  An  express  ratification 
is  not  required  in  order  thus  to  defeat  his  rem- 
edy; and  acts  of  recognition  of  the  contract  as 
subsisting,  or  any  conduct  inconsistent  with  an 
intention  of  avoiding  it,  have  the  'effect  of  an 
election  to  affirm.  This  doctrine  seems  to  rest 
not  upon  the  principle  of  a  new  contract  be- 
tween the  parties,  nor  yet  np<m  the  ordinary 
principle  of  estoppel  in  pals,  but  rather  upon 
a  distinct  principle  of  public  policy,  that  all 
that  justice  or  equity  requires  for  the  relief  of 
a  party  having  such  cause  to  impeach  a  con- 
tract is  that  he  should  have  but  one  fair  op- 
portunity, after  full  knowledge  of  his  rights, 
to  decide  whether  he  will  a£Srm  and  take  the 
benefits  of  the  contract,  or  disaffirm  it  and  de- 
mand the  consequent  redress.  Any  other  rule 
would  be  regarded  as  unjust,  even  toward  the 
party  guilty  of  the  wrong  out  of  which  grows 
the  right  to  rescind.' 

"9  Corpus  Juris,  page  1198,  first  column. 
Cook  on  Corporations  (7th  EM.)  voL  1,  {  100, 
reads  in  part,  as  follows: 

"  '160.  Ratification  a*  a  Bar  to  the  Bubsorib- 
er's  Remediei.  A  subscription  contract  obtain- 
ed by  fraudulent  representations  may  cease  to 
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be  voidable,  and  may  become  absolntely  bind- 
in?  by  acts*  of  ratification.  Any  act  of  the 
subscriber,  inconsistent  with  an  intention  to 
disaffirm  the  contract,  will  constitute  a  ratifi- 
cation of  the  subscription  and  a  waiver  of  the 
right  to  avoid  it  by  reason  of  fraud,  provided 
the  subscriber  knew  of  the  fraud  at  the  time 
of  such  ratifying  act' 

"Volume  9,  Corpus  Juris,  page  1198,  {  7B, 
reads  in  part,  as  follows: 

"  '78.  What  A.mounU  to  Batifloation.—iL  In 
Oeneral.  The  following  acts  on  the  part  of  the 
party  daiming  to  be  injured  have  been  held  to 
be  acts  of  recognition  affirming  the  transaction: 
On  the  part  of  the  party  to  a  building  contract, 
going  on  and  fully  performing  the  contract  aft- 
er discovery  that  the  other  party  had  fraudu- 
lently misrepresented  the  amount  of  worli  to 
bo  done;  on  the  part  of  a  purchaser,  payment 
of  purchase  money  after  knowledge  of  the  fraud; 
the  execution  of  a  mortgage  on  the  property,  by 
the  purchaser,  with  full  knowledge  of  the  fraud 
for  which  rescission  is  asked ;  receipt  of  pur- 
chase money  on  the  part  of  a  .vendor ;  bringing 
suit  for  unpaid  purchase  money ;  bringing  suit 
for  a  specific  performance;  voluntary  dismissal 
of  a  suit  brought  to  set  aside  the  instrument; 
failure  of  the  purchaser  to  repudiate  the  con- 
tract when  the  fraudulent  vendor  demanded  the 
price;  where  tiie  ground  of  cancellation  was 
nonperformance  by  the  vendor,  giving  an  ex- 
tension of  time  for  the  removal  of  incum- 
brances; and,  in  general,  any  transactions  with 
defendant  relating  to  the  subject-matter  of  the 
.contract  and  inconsistent  with  an  intention  to 
rescind.' 

"In  support  of  the  proposition  laid  down  by 
Cktrpns  Juris  that  in  general  any  transaction 
relating  to  the  subject-matter  of  the  contract 
and  inconsistent  with  the  intention  to  rescind 
amount  to  ratification,  a  number  of  cases  are 
cited  in  the  notes  on  page  1199  of  the  volume 
just  referred  to.  These  cases  are  from  the 
United  States  Supreme  Court  and  other  fed- 
eral courts,  and  from  the  courts  of  last  resort 
in  Alabama,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Michigan,  Minnesota, 
Mississippi,  New  York,  Tennessee,  and  Texas. 

"In  the  case  of  Hattie  Rothschild  et  ol.  v. 
TiUe  Guarantee  &  Trust  Co.,  204  N.  T.  458, 
97  N.  E.  879,  L.  B.  A.  (N.  S.)  volume  41,  page 
744,  near  the  middle  of  the  second  column,  the 
court  says: 

"  'When  a  party  with  full  knowledge,  or  with 
sufficient  notice  of  his  rights  and  of  all  the 
material  facts,  freely  does  what  amounts  to  a 
recognition  or  adoption  of  a  contract  or  transac- 
tion as  existing,  or  acts  In  a  manner  inconsistent 
with  its  repudiation,  and  so  as  to  affect  or  in- 
terfere with  the  relations  and  situation  of  the 
parties,  he  acquiesces  in  and  assents  to  it  and 
is  equitably  estopped  from  impeaching  it,  al- 
though it  was  originally  void  or  voidable.' 

"This  was  a  case  where  a  property  owner 
claimed  that  her  name  was  forged  to  a  mort- 
gage, but  she  paid  the  interest  on  the  mort- 
gage, and  the  court  said  she  ratified  it.  Bald- 
win F.  Strauss,  son  of  Caroline  Strauss,  forged 
her  name  to  a  bond  and  mortgage  and  obtained 
on  said  forged  instruments  $2,U00.  A  year  or 
more  after  this,  the  mother  learned  of  the  for- 
gery, and  thereafter  she  paid  six  months'  in- 
terest on  the  debt;  but  the  court  said  she  waa 
bound,  because  by  the  payment  of  the  interest 


she  bad  ratified  the  instrument  4  BnUiig  Gase 
Law,  beginning  at  the  bottom  of  page  614,  says: 

"  'The  rule  is  that  where  a  party  has  been  in- 
duced  to  enter  into  a  contract  by  false  and 
fraudulent  representations,  he  may  upon  dis- 
covering the  fraud,  rescind  the  contract;  but 
the  great  weight  of  authority  holds  that  if  the 
party  defrauded  continues  to  receive  lienefita 
under  the  contract  after  he  baa  become  aware 
of  the  fraud,  or  if  he  otherwise  conducts  him- 
self with  respect  to  it  as  though  it  were  a  sub- 
sisting and  binding  engagement,  he  will  be 
deemed  to  have  affirmed  the  contract  and  waiv- 
ed the  right  to  rescind.' 

"In  the  case  of  City  Light,  Power,  lea  ft 
Storage 'Co.  v.  St  Mary's  Machine  0«.,  de- 
cided April  7,  1913,  by  the  Kansas  City  Court 
of  Appeals  and  rehearing  denied  May  6,  191S, 
reported  in  170  Mo.  App.  224,  156  &  W.  4m 
page  86,  this  statement  is  made: 

"'Undoubtedly  it  is  settled  law  that  where 
a  party,  with  full  knowledge  of  the  facta,  has, 
distinctly  and  unequivocally,  done  any  act 
which  implies  an  intention  to  abide  by  the  con- 
tract, he  cannot  subsequently  disaffirm  the  con- 
tract and  sue  either  at  law  on  a  rescission  or 
in  equity  for  one.  9  Cyfe.  436;  Taylor  v.  Short 
107  Mo.  384,  17  S.  W.  970;  Hama  v.  Wolf,  114 
Mo.  App.  387,  89  S.  W.  1037.' 

"Counsel  for  defendants  in  error  seem  to 
lay  great  stress  upon  the  idea  that  intention 
to  ratify  is  one  of  the  essential  elements  of 
ratification,  but  they  cite  no  case  to  main- 
tain any  such  position.  You  win  find  this  prop- 
osition set  forth  by  them  on  pages  65,  56,  and 
67  of  their  brief,  but  they  do  not  cite  a  single 
authority — case  or  text-writer — to  maintain 
any  such  position.  We  affirm  that  that  is  not 
the  law.  If  it  were,  then  it  would  be  posstUe 
for  any  person  to  come  into  conrt  at  any  time 
and  say:  "I  did  not  do  this  alleged  act  of  ratifi- 
cation with  the  intent  to  ratify.'  It  is  a  qoea- 
tioD  of  knowledge,  but  it  is  not  a  questioii 
of  intent  If  the  person  claiming  to  have 
been  defrauded  had  knowledge  of  the  facts  of 
the  alleged  frand  at  the  time  of  the  alleged  act 
of  ratification,  then  he  is  bound  by  bis  act  of 
ratification.  It  makes  no  difference  whether  he 
intended  to  ratify  or  not  The  fact  remains 
that  he  does  ratify  by  his  act  When  a  man 
acts  with  knowledge  he  most  abide  the  conse- 
quences of  his  act  Not  what  he  meana  to 
do  controls,  but  what  he  actually  does  is  what 
controls.  In  this  case  Simon  Smith  had  fnll 
knowledge  of  the  facts  when  he  made  the  pay- 
ment to  Ham,  and  in  addition  thereto  he  had 
the  advice  and  counsel  of  his  attorney,  a  moat 
excellent  lawyer.  It  would  indeed  be  a  strange 
doctrine  of  the  law  that  would  permit  Mr. 
Smith  to  say:  'I  did  not  mean  to  ratify  or  con- 
firm the  purchase  of  this  stock  by  the  pay- 
ment of  the  interest  on  the  note  and  mortgage.' 
As  a  matter  of  fact  Mr.  Smith  did  not  say  in 
his  testimony  that  it  was  not  his  intention  to 
affirm  the  transaction.  But  whether  he  did  or 
not  is  wholly  immaterial.  He  acted  with  full 
knowledge,  and  he  is  bound  by  his  act" 

While  we  agree  with  counsel  In  very  mndi 
that  they  have  said  In  support  of  the  gen- 
eral rule  stated,  yet  we  heartily  concur  in 
the  exceptions  to  the  general  rale  as  an- 
nounced In  14  Cyc.  588,  in  the  following  lan- 
guage: 
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'^nt  trbere  th«  corporation  at  tlia  time  of 
the  making  of  the  note  and  the  transfer  of 
the  stock  was  insolvent,  the  maker  thereof  may 
set  up  by  way  of  defense  a  fraudulent  repre- 
sentation of  the  corporation  and  a  want  of 
consideration  against  the  receiver  as  well  as 
against  the  corporation" — citing  in'  support 
thereof  Utchfield  Bank  v.  Peck,  29  Oonn.  S84. 

On  the  same  and  succeeding  page  (14  O. 
J.  589),  tbe  text  continues : 

"If  a  person  Is  Induced  to  subscribe  for  or 
to  purchase  stock  in  a  corporation  by  fraud  on 
the  part  of  its  directors  or  managing  officers 
or  on  the  part  of  any  other  agent  for  whose 
act  the  corporation  is  responsible,  the  effect 
is  to  render  the  contract  not  void  but  merely 
voidable  at  the  election  of  the  subscriber  or 
purchaser.  It  sabsists  in  full  vigor  until  re- 
pudiated by  him  or  some  distinct  act  or  «x- 
pression,  or  until  rescinded  by  a  decree  of  a 
court  of  competent  jurisdiction.  Until  he  ex- 
ercises his  option  to  rescind  the  contract,  as- 
suming that  he  has  a  right  to  rescind,  he  re- 
mains a  stockholder  of  the  corporation  fot 
all  purposes.  In  such  a  case  the  subscriber 
or  purchaser  has  various  rights  and  remedies 
as  will  be  shown  in  the  following  sections: 

"(864)  (2)  Recovery  of  Damaget.  In  the 
first  place  where  there  is  actual  fraud  and 
injury,  the  party  defrauded  is  entitied,  as  in 
other  cases  of  fraud,  to  recover  the  damages 
which  he  has  sustained  by  reason  of  the  fraud 
by  action  at  law  or  in  equity,  according  to  the 
circumstances,  or  by  set-off  or  counterclaim, 
against  the  corporation,  or  against  the  direc- 
tors, managing  officers,  or  other  agents,  pro- 
moters, or  other  persons  gnUty  of  the  fraud, 
whether  they  have  received  any  benefit  from 
the  fraud  or  not,  or  against  both  and  all.  And 
his  right  to  recover  damages  for  the  deceit  ex- 
ists whether  he  ratifies  or  rescinds  the  con- 
tract, unless,  in  the  former  case,  his  acts  in 
afiirmance  of  tbe  contract  are  sudi  as  to  con- 
done the  fraud  and  waive  his  right  of  action." 

The  author  cites  In  support  of  the  text 
supra  decisions  of  the  courts  of  last  resort 
from  England,  Canada,  United  States  courts, 
and  practically  every  state  In  the  Union, 
which  doctrine  has  been  approved  by  this 
court  In  the  case  of  Gast  v.  King  et  al.,  27 
Okl.  554,  112  Pac.  997,  and  Ardmore  National 
Bank  v.  Brlggs  Machine  &  Supply  CJo.,  20 
Okl.  427,  94  Pac.  533,  23  I*  R.  A.  (N.  S.)  1074, 
129  Am.  St  B^.  747,  16  Ann.  Cas.  133,  where 
In  an  opinion  by  Mr.  Justice  Kane,  in  the 
first  paragraph  of  the  syllabus  It  Is  said : 

'The  receiver  of  an  insolvent,  nongoing  cor- 
poration takes  the  property  of  the  company 
for  the  creditors,  subject  to  such  equities,  liens, 
or  incumbrances,  whether  created  by  opera- 
tion of  law  or  by  act  of  the  corporation,  which 
existed  against  the  property  at  the  time  of  his 
appointment." 

And  also  the  case  of  Lewson,  Beceiver,  y. 
Warren,  34  Okl.  94,  124  Pac.  46,  42  L.  R.  A. 
(N.  &)  183,  Ann.  Cas.  1914C,  139,  wherein 
Bosser,  C,  iq>eaking  for  the  court,  said: 

"The  receiver  stands  in  the  shoes  of  the  Ar- 
Dold  Mercantile  Company.     Bis  right  is   not 
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greater  than  theirs.  If  the  plalntilT  had  pri- 
ority as  against  the  Arnold  Mercantile  Com- 
pany, he  has  the  same  right  against  the  receiv- 
er. ••  •  Assignees,  trustees  in  bankrupt- 
cy, and  receivers  are  not  purchasers  for  value, 
and  take  the  estate  of  an  insolvent  subject  to 
all  set-offs,  liens,  and  incumbrances  in  the 
plight  existing  at  the  date  to  which  his  titie  is 
ultimately  referred." 

In  Thompson  on  Corporations,  vol.  6,  | 
5168,  the  author  states : 

'^The  view  sustained  by  many  of  the  conrts 
is  that  unless  the  receiver's  powers  are  en- 
larged by  statue,  he  succeeds  to  no  right  of 
action  which  the  corporation  itself  did  not 
possess.  Tersely  stated,  his  powers  and  au- 
thority are  no  greater  than  those  of  the  cor- 
poration itself,  and  this  rule  has  been  gen- 
erally applied  in  this  country  and  in  England." 

Cya  lays  down  the  rule  under  the  head  of 
Receivers,  volume  34,  page  495 : 

"Pursuant  to  the  general  rule  that  the  mere 
appointment  of  a  receiver  does  not  affect  rights 
ultimately  to  be  determined,  that  the  receiver 
takes  only  the  right  and  interest  of  the  original 
owner,  or  the  right  of  action  of  the  party  whose 
interest  he  is  appointed  to  represent,  it  fol- 
lows that  defenses  which  might  have  been 
made  against  the  party  over  whose  property 
the  receiver  is  appointed,  or  whose  title  to 
or  whose  Interests  are  represented  by  the  re- 
ceiver, may  be  interposed  as  against  him.  So 
a  receiver  of  a  corporation  takes  its  assets  sub- 
ject to  the  conditions  and  legal  disabilities  with 
which  it  was  trammeled  in  the  hands  of  the 
corporation,  and  causes  of  action  in  the  right 
of  a  corporation  are  subject  to  the  defenses 
which  might  have  been  available  against  it" 

23  Buling  Case  Law,  %  128,  p.  121,  under 
the  head  of  Receivers,  says : 

"The  general  rule  is  well  established  that  a 
receiver  takes  the  title  of  the  corporation  or 
individuals  whose  receiver  he  is,  and  that  any 
defense  which  would  have  been  good  against 
the  former  may  be  asserted  against  the  lat- 
ter." n 

In  1  Thompson  on  Corporations,  {  753,  it 
is  said: 

"The  rule  recently  established  in  England  is 
that  where  the  subscriber  sets  np  fraud  ns  a 
defense  to  an  action  on  tbe  subscription,  he  is 
not  required  to  plead  repudiation  since  the  dis- 
covery of  the  fraud,  but  the  corporation  must 
show  acquiescence  after  knowledge  of  such 
fraud"— citing  Aarons  Reefs  v.  Twiss  (1896) 
A.  C.  273. 

In  14  Corpus  Juris,  p.  600,  It  Is  said: 

"There  is  so  much  confusion  in  the  opinions 
of  the  courts  and  such  conflict  in  the  cases  that 
no  fixed  general  rule  can  be  said  to  have  been 
established.  In  some  cases  an  absolute  rule 
like  that  established  in  England  has  been  laid 
down  or  recognized.  In  other  cases  the  courts 
have  merely  found  elements 'of  estoppel  in  the 
circumstances  aside  from  the  question  of 
laches,  and  have  held  that,  where  a  considerable 
time  has  elapsed  since  the  subscription  or  pur- 
chase was  made,  or  where  the  subscriber  or 
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pniteliafler  taa  actively  participated  in  the 
management  of  the  affairs  of  the  corporation, 
has  stood  by  and  permitted  it  to  contract  debts, 
or  has  received  dividends  or  otherwise  en- 
joyed the  benefits  of  his  relation  as  a  stock- 
holder, he  cannot  resdnd  and  recover  what 
he  has  paid  or  escape  liability  for  what  may  be 
due  from  him,  after  the  corporation  has  be- 
come insolvent,  ♦  •  •  even  though  he  has 
been  guilty  of  laches  in  discovery,  but  if  none 
of  the  above  conditions  exists,  and  the  proof  of 
the  alleged  fraud  is  clear,  a  rescission  should 
be  allowed  as  well  after  as  before  the  corpo- 
ration has  become  insolvent  and  ceased  to  be 
a  going  concern" — citing  Wallace  v.  Bacon  (C. 
C.)  86  Fed.  663;  Newton  National  Bank  ▼. 
Newbegin,  74  Fed.  135,  20  C.  0.  A.  339,  33 
li.  B.  A.  727;  Beid  v.  Owensboro  Savings  Bank, 
141  Ey.  444,  1S2  S.  W.  1026;  Kentucky  Mu- 
tual Investment  Co.'s  Assignee  v.  Schaefer, 
120  Ky.  227,  85  S.  W.  1008,  27  Ky.  Law  Bep. 
667;  Morrisey  y.  Williams,  74  W.  Va.  636, 
82  S.  B.  609,  I>.  B.  A.  1915I>,  702;  and  con- 
tinning: 

"In  other  cases,  since  it  is  considered  that 
creditors  have  no  equity  superior  to  that  of 
an  innocent  stockholder  whose  subscription  of 
purchase  has  been  procured  by  fraud,  and  who 
is  absolutely  free  from  any  imputation  of 
laches,  it  seems  to  be  held  broadly  that  he  may 
rescind  for  the  fraud  under  such  circumstances 
even  after  the  insolvency  of  the  corporation 
and  as  against  a  receiver,  an  assignee  for  the 
creditors,  or  a  trustee  in  bankruptcy  or  insol- 
vency, as  the  case  may  be"— citing  People  v. 
California  Safe  Deposit,  etc.,  Co.,  19  Gal.  App. 
414,  126  Pac.  616;  Johns  v.  Coffee,  74  Wash. 
189,  133  Pac.  4;  Wallace  v.  Bacon,  supra; 
Merrill  v.  Florida  Land,  etc.,  Co.,  60  Fed.  IS, 
8  G.  C.  A.  444;  Florida  Land,  etc.,  Co.  v.  Mer- 
rill, 52  Fed.  77,  2  C.  G.  A.  629;  Beal  v. 
Dillon,  6  Kan.  ^p.  27,  47  Pac.  317;  Bamsey 
V.  Thompson  Mfg.  Co.,  116  Mo.  313,  22  S.  W. 
719;  Bobinson  v.  Dickey,  14  Tex.  Civ.  App. 
70,  36  S.  W.  499. 

Concerning  the  question  of  fraud  and  de- 
ceit practiced  In  the  procurement  of  a  coo- 
tract  and  the  effect  of  such  fraud,  Pomeroy 
on  Bqijl^ty  Jurisprudence,  vol.  2,  §  889.  states : 

"The  destructive  effect  of  fraud  on  any  con- 
tract, covenant,  or  other  transaction  is  so  es- 
sential and  far-reaching  that  no  person,  how- 
ever free  from  a  participation  in  the  fraud,  can 
avail  himself  of  what  has  been  obtained  by  the 
fraud  of  another,  unless  he  is  not  only  inno- 
cent, but  has  given  some  valuable  considera- 
tion." 

And  quoting  from  a  note  which  Is  a  quo- 
tation from  an  English  case,  wherein  the 
chancellor  said : 

"I  take  it  to  be  clear  that  no  person,  how- 
ever innocent  he  may  himself  be,  can,  where 
there  is  no  valuable  consideration,  derive  a 
title  under  the  fraud  of  another." 

In  the  case  of  United  States  v.  libelants 
ft  Complainants  .of  the  Schooner  Amlstad, 
reported  In  16  Pet  618,  10  L.  Ed.  826,  Mr. 
Justice  Story,  speaking  for  the  court,  says 
on  page  694  of  IS  Pet;  on  page  864  of  10 
L.  Ed.: 


"This  posture  of  the  facts  would  seem,  of  it- 
self, to  put  an  end  to  the  whole  inquiry  upon 
the  merits.  But  it  is  argued,  on  behalf  of  the 
United  States,  that  the  ship,  and  cargo,  and 
negroes,  were  duly  documented  as  belonging  to 
Spanish  subjects,  and  this  court  has  no  ri^t 
to  look  behind  these  documents;  that  full  faith 
and  credit  is  to  be  given  to  them;  and  that 
they  are  to  be  held  conclusive  evidence  in  this 
cause,  even  although  it  should  be  established 
by  the  most  satisfactory  proofs  that  they  have 
been  obtained  t>y  the  grossest  frauds  and  im- 
positions upon  the  constituted  authorities  of 
Spain.  To  this  argument  we  can,  in  no  wise, 
assent  There  is  nothing  in  the  treaty  which 
justifies  or  sustains  the  argument  We  do  not 
here  meddle  with  the  point  whether  there  has 
been  any  connivance  in  this  illegal  traffic  on 
the  part  of  any  of  the  colonial  authorities  or 
subordinate  officers  of  Cuba;  because,  in  our 
view,  such  an  examination  is  unnecessary,  and 
oxight  not  to  he  pursued,  unless  it  were  hidis- 
pensable  to  public  justice,  although  It  has 
been  strongly  pressed  at  the  bar.  What  we  pro- 
ceed upon  is  this,  that  although  public  docu- 
ments of  the  government  accompanying  prop- 
erty found  on  board  of  the  private  ships  of  a 
foreign  nation,  certainly  are  to  be  deemed 
prima  fade  evidence  of  the  facts  which  they 
purport  to  state,  yet  they  are  always  open  to  be 
impugned  for  fraud;  and  whether  that  fraud 
be  in  the  original  obtaining  of  these  docu- 
ments, or  in  the  subsequent  fraudulent  and  il- 
legal use  of  them,  when  once  it  is  satisfac- 
torily established  it  overthrows  all  their  sanc- 
tity, and  destroys  them  as  proof.  Fraud  wiD 
vitiate  any,  even  the  most  solemn  transactions 
and  an  asserted  title  to  property,  founded  upon 
it  is  utterly  void." 

Again,  the  federal  Supreme  Court  In  the 
case  of  Stoddard  et  al.  v.  Chambers,  reported 
In  2  How.  284,  318,  11  L.  Ed.  269,  quoting 
from  page  283,  Mr.  Justice  McLean,  speaking 
for  the  court  says: 

'It  is  true  ft  patent  possesses  the  highest 
verity.  It  cannot  be  contradicted  or  ex- 
plained by  parol,  but  if  it  has  been  fraudu- 
lently obtained  or  issued  against  law  it  is 
void.  It  would  be  a  most  dangerous  principle 
to  hold,  that  a  patent  should  carry  the  legal 
title,  though  obtained  fraudulently  or  against 
law.  Fraud  vitiates  all  transactions.  It  makes 
void  a  judgment,  which  is  a  much  more  sol- 
emn act  than  is  the  issuing  of  a  patent" 

Hooker  &  Wishart  v.  Wilson,  69  OkL , 

169  Pac.  1098.    In  ayL  8  it  is  stated  as  fol- 
lows : 

"Fraud  and  deceit  always  may  be  timely 
raised  and  vitiate  every  contract  into  which 
they  are  injected,  and  destroy  the  validity  of 
everything  into  which  they  enter,  and  the  par- 
ty cannot  hide  behind  a  contract  procured  in 
the  general  scheme  of  his  misconduct  with  the 
assertion  that  all  representations  whether  false 
or  otherwise  made  previous  to  a  written  con- 
tract sre  merged  therein." 

In  High  on  Beceiveni,  |  24S,  the  rule  la 

stated: 

"Since  the  appointment  of  a  receiver  in  lim- 
ine does  not  affect  any  questions  of  right  in- 


Digitized  by 


Google 


Okl.)  HARN  V. 

(204 

Yolved  In  the  action,  and  does  not  ebange  en; 
contract  relations'  or  rights  of  action  existing 
between  parties,  it  follows  as  a  general  rule 
that  in  ordinary  actions  brought  by  a  rcceirer 
In  bis  ofiSdal  capacity,  to  recover  npon  an 
obligation  or  demand  due  to  the  person  or  es- 
tate which  has  passed  under  the  receiver's  con- 
trol, the  defendant  may  avail  himself  of  any 
matter  of  defense  which  he  might  have  argned 
had  ,the  action  been  brought  by  the  original 
party,  instead  of  by  his  receiver"— citing  Wil- 
liams v.  Babcock,  25  Barb.  109:  Bell  v.  Siiib> 
ley,  33  Barb.  (N.  Y.)  CIO;  Savage  v.  Med- 
bnry,  19  N.  X.  32;  Shaughnessy  v.  Bensselaer 
Insurance  Co.,  21  Barb.  (N.  T.)  606;  Moise  v. 
Chapman,  24  6a.  249;  Devendorf  v.  Beards- 
ley,  23  Barb.  (N.  Y.)  656;  Thomas  v.  Wallon,  31 
Barb.  (N.  Y.)  172;  Colt  v..  Brown,  12  Gray 
(Mass.)  233;  Van  Wagoner  v.  Pateraon  Gas 
Light  Co.,  23  N.  J.  Law,  283;  Berry  v.  Brett, 
0  N.  Y.  Super.  Ct.  627;  Hyde  v.  I^de,  4  N.  T. 
887. 

It  is  said  in  the  case  of  West  End  Real 
Estate  Co.  v.  Claiborne,  by  the  Court  of  Ap- 
peals of  Virginia,  reported  In  34  S.  B.  900 
(97  Va.  734)  in  the  nfth  paragraph  of  the 
syllabus,  after  stating  the  facts  wherein 
fraud  was  practiced  upon  a  purchaser : 

"And,  In  an  amop  on -his  sabscriptloD,  de- 
fendant denied  hability  because  of  such  false 
representations,  and  it  appeared  that  after 
their  falsity  was  known  to  him  the  corporation 
arranged  to  eliminate  such  promoter's  inter- 
est, defendant  was  not  precluded  from  such  de- 
fense by  his  failure  to  promptly  repudiate  his 
contract  on  learning  of  the  falsity  of  such  rep- 
resentations." 

It  was  held  1b  the  case  of  Marion  Trust 
Co.,  Receiver  of  Vernon  Insurance  &  Trust 
Co.,  v.  Tipton's  Bllsb,  by  the  Supreme  Court 
of  Indiana,  84  N.  E.  814  (170  lud.  686,  18 
L  R.  A.  [N.  S.]  847)  In  the  first  paragraph 
of  the  syllabus: 

"A  defense  of  fraud  in  procuring  a  subscrip- 
tion to  stock  of  a  corporation  cannot  be  pre- 
vented in  an  action  by  a  receiver  on  the  sub-' 
Bcription  note,  based  on  the  title  of  the  corpo- 
Htlon  thereto,  because  the  rights  of  some  of 
the  corporate  creditors  attached  subsequently 
to  the  making  of  the  note." 

And  In  paragraph  6  of  the  syllabus,  the 
court  said: 

"An  action  on  a  stock  subscription  by  a  re- 
ceiver of  the  corporation  must  be  based  on 
the  title  of  the  corporation;  and  the  court  can- 
sot  charge  the  receiver  with  the  further  duty 
of  representing  creditors  whose  rights  are  per- 
sonal and  antagonistic  to  his." 

In  the  case  of  Curtis  v.  Leavltt,  15  N.  T. 
944,  the  court  said: 

"So  far  as  shareholders  are  concerned,  he 
can  litigate  respecting  the  fund  upon  precisely 
the  grounds  wtiich  would  be  available  to  the 
corporation.  If  it  were  still  In  existence,  sol- 
vent, and  no  receivership  had  been  constitut- 
ed." 
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It  was  also  said  In  Smltb  y.  Johnson,  57 
Ohio  St.  488,  49  N.  B.  694: 

"We  suppose  that  the  position  of  the  receiv- 
er in  this  kind  of  an  action  does  not  admit  of 
serious  question.  While,  speaking  in  general 
terms,  be  is  a  trustee  for  creditors,  and  for 
stockholders  as  well,  in  respect  to  their  in- 
terest in  the  property  and  assets  of  the  cor- 
poration, resting  upon  the  fact  that  they  are, 
or  may  be,  the  beneficiaries  of  the  fund  whicli 
he  collects,  yet  he  stands,  In  a  soit  against 
stockholders,  as  the  representative  of  the  cor- 
poration, taking  the  rights  of  corporation  such 
as  could  have  been  asserted  in  its  name,  and 
on  that  basis  only  can  he  litigate.  Smith  on 
Receiverships,  i  231.  That  is,  he  succeeds 
to  the  title  and  rights  of  action  of  the  cor-  - 
poration  itself,  and  takes  all  «uch  rights  as  the 
corporation  itself  originally  had,  and  may  en- 
force them  by  the  same  legal  remedies.  23  Am. 
&  Bng.,  Ency.  of  Law,  827;  High  on  Receiv- 
ers, f§  315,  316;  Winters  V.  Armstrong,  37  Fed. 
508;  Insurance  Co.  v.  Swigert,  135  HI.  150 
[25  N.  E.  680]." 

Further  quoting  Marlon  Trust  Co.  v.  Bllsh, 
supra,  on  page  695  of  170  Ind.,  on  page  818 
of  84  N.  E.,  on  page  352  of  18  L  R.  A  (N, 
S.).  It  Is  said: 

"'Of  course,  in  the  collection  of  such  sul>- 
scription  he  is  invested,  in  this  respect,  with 
no  greater  power  than  that  which  the  corpo- 
ration possessed,  and  is  bound  precisely  in  the 
same  manner  as  it  was' — citing  Beach,  Priv. 
Corp.  §S  716,  717,  772;  Beach,  Receivers,  §§ 
669,  670;  Billings  v.  Robinson,  94  N.  Y.  415; 
Coffin  V.  Ransdell,  110  Ind.  417,  11  N.  E.  20; 
State  ex  rel.  Shepard  v.  Sullivan,  120  Ind.  197, 
21  N.  B.  1093,  22  N.  B.  325;  Bniner  v.  Brown, 
139  Ind.  600,  38  N.  B.  318;  Rummer  v.  Dwig- 
gins,  147  Ind.  238,  36  L  R.  A.  645,  46  N.  B. 
580." 

See,  also,  Ellison  v.  Ganiard,  167  Ind.  471, 
79  N.  E.  450. 

[!]  The  facts  relied  upon  by  counsel  for 
plaintiff  as  to  ratlflcation  and  waiver  Is  the 
payment  by  defendant  Smltb  of  the  Interest 
due  upon  the  note,  made  a  few  days  after 
the  appointment  of  the  receiver.  They  say 
that  by  such  payment  be  ratified  the  fraud- 
ulent contract,  and  that  It  makes  no  dif- 
ference whether  he  intended  to  ratify  or  not ; 
that  not  what  he  means  to  do,  controls,  but 
what  he  actuially  does  Is  what  controls. 
Concerning  this  payment,  Mr.  Smith  testi- 
fied as  follows: 

"I  was  advised  by  my  attorney '  to  pay  it. 
By  80  doing  I  would  never  need  to  pay  the 
mortgage  nor  my  note." 

And  In  answer  Do  the  question  as  to  who 
his  attorney  was  he  said: 

"Mr.  Scothorn.  I  remonstrated  all  the  time 
as  being  contrary  to  my  wishes." 

On  cross-examination,  he  testified  as  fol- 
lows: 

"Q.  Then  you  went  and  conferred  with  Mr. 
Scothorn,   an  attorney  in  this  case?     A  Tes. 
"Q.  He  was  your  attorney?    A.  Yea. 
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tract  was  made  tbe  company  went  Into  the 
hands  of  a  receiver;  that  there  la  some  In- 
timation In  the  case-made  that  Smith's  at- 
torneys requested  tbe  receiver  to  file  salt  so 
that  he  might  have  an  opportunity  to  de- 
fend. Smith  had  been  advised  by  his  at- 
torney that  by  paying  the  $600  everything 
wonld  be  settled.  He  would  hear  no  more 
of  the  matter;  that  this  would  enable  him 
to  fight  the  case  successfully,  and  he  would 
never  have  any  more  to  pay.  So  far  as  the 
record  shows,  he  heard  no  more  about  the 
matter  until  practically  five  years  later,  when 
the  suit  was  filed,  February  1, 1817.  He  thai 
filed  his  answer,  setting  up  fraud  and  fail- 
ure of  consideration.  It  was  not  shown  that 
there  was  any  additional  indebtedness  cre- 
ated after  he  discovered  the  fraud,  and  none 
could  be,  because  the  receiver  was  in  charge. 
Neither  tbe  recover  nor  the  creditors  were 
placed  at  any  disadvantage  or  sustained  any 
detriment  on  account  of  nonaction  on  the 
part  of  the  defendant 

As  we  have  already  seen,  as  was  held  by 
this  court  In  the  case  of  Gast  ▼.  King  et 
al.,  27  OU.  5M,  112  Pac.  097,  the  defendant 
Smith  elected  to  avail  himself  of  one  of  the 
five  ditrerent  remedies  tbat  were  open  to 
him,  that  is,  he  waited  nntU  he  was  sued  up- 
on bis  subscription,  and  then  set  up  tbe 
fraud  as  a  defense  to  which  such  action  at 
law,  and  tbe  fact  that  the  receiver  waited 
some  five  years  before  suing  the  defendant, 
during  which  time  the  defendant  remained 
passive,  did  not  constitute  laches  on  the  iMtrt 
of  the  drfendant.  The  general  rule  is  that 
delay  without  li^ury  does  ,not  constitute 
laches. 

Quoting  from  Words  and  Phrases,  First 
Series,  volume  S,  page  8968  et  seq.,  we  find 
the  following: 

"  llere  acquiescence,  if  by  "acquiescence"  is 
to  be  understood  only  abstaining  from  legal  pro- 
ceedings, is  unimportant.  Where  one  party 
invades  the  right  of  another,  the  other  does 
not  in  general  deprive  liimself  of  the  right  of 
seeking  redress,  merely  because  he  remains 
passive,  unless,  indeed,  he  continues  inactive 
BO  long  as  to  bring  the  case  within  the  pur- 
view of  the  statute  of  limitations.'  Wood  on 
Umitations,  S  62;  Lax  v.  Haggin  (Cal.)  10 
Pac.  674,  678;  Kenyon  v.  National  Life  Ass'n, 
57  N.  Y.  Supp.  60,  74,  39  App.  Div.  276." 

"Laches  is  not,  like  limitation,  a  mere  matter 
of  time,  but  principally  a  question  of  the  ineq- 
uity in  permitting  the  claim  to  be  enforced;  an 
inequity  founded  upon  some  change  in  tbe 
conditions,  or  the  relations  of  the  property 
or  the  parties.  Coosaw  Min.  Co.  v.  Carolina 
Min.  Co.  (U,  S.)  75  Fed.  860,  868;  Nantahala 
Marble  &  Talc  Co.  v.  Thomas  (U.  S.)  76 
Fed.  60,  64;  Wheeling  Bridge  &  Terminal  Ry. 
Co.  V.  Yarmann  Brewing  Co.  (U.  S.)  90  Fed. 
182,  189,  195,  32  C.  C.  A.  571." 

"  'Laches'  is  a  term  of  flexible  import,  and 
whether  it  exists  in  a  given  case  depends  upon 
facts  and  circnmstances  peculiar  to  that  case. 
It  means  something  more  than  mere  delay; 
some  other  element  must  be  connected  with  the 


delay  to  constitute  laches,  and  hence  in  some 
cases  a  party  has  been  conclnded  by  a  delay 
of  months,  or  even  weeks,  while  in  other  cases 
his  rights  have  been  held  tuaffected  by  a  de- 
lay of  years.  The  question  ordinarily  is  wheth- 
er during  the  period  of  delay  such  changes 
have  taken  place  in  the  position  of  the  parties 
relative  to  the  subject-matter  in  litigation  as  to 
render  it  inequitable  to  permit  tbe  enforce- 
ment of  rights  concerning  which  otherwise 
there  might  be  no  difficulty.  Dubois  ▼.  Clark, 
55  Pac.  760,  753,  12  Colo.  App.  220." 

"Parker  v.  Bethel  Hotel  Co.,  82  S.  W.  209, 
217,  96  Tenn.  262,  31  L.  H.  A.  706." 

" '  Laches,'  in  legal  significance,  is  not  mere 
delay,  but  delay  that  works  a  disadvantage  to 
another.  So  long  as  parties  are  in  the  same 
condition,  it  matters  little  whether  one  presses 
a  right  promptly  or  slowly,  within  tbe  limits 
allowed  by  law;  but  when,  knowing  his  rights, 
he  takes  no  steps  to  enforce  them  until  the 
condition  of  the  other  party  has  in  good  faith 
become  so  changed  that  he  cannot  be  restored 
to  Ills  former  state,  if  the  right  be  then  en- 
forced, delay  becomes  inequitable,  and  operates 
as  an  estoppel  against  the  assertion  of  the 
right.  The  disadvantage  may  come  from  loss 
of  evidence,  change  of  title,  intervention  of  eq- 
uities and  other  causes,  but  when  a  court  sees 
negligence  on  one  side,  and  injury  therefrom 
on  the  other,  it  is  a  ground  for  denial  of  re- 
lief. Chase  v.  Chase,  20  L.  R.  A.  202,  37  Atl. 
804  (dted  and  approved  in  Graham  v.  Sayles, 
50  AtL  848,  860,  23  R.  L  449)." 

"Two  circumstances,  always  important  to  be 
considered,  are  the  length  of  the  delay,  and  the 
nature  of  the  acts  done  daring  the  interval, 
■which  might  aifect  either  party.  Hail  v.  Ot- 
terson,  28  AU.  907,  912.  62  N.  J.  Bq.  (7  Dick) 
522." 

"The  qnesdon  of  laches  tnms  not  simply 
upon  the  number  of  years  which  have  elapsed 
between  the  accruing  of  the  right  and  the  as- 
sertion of  it,  but  also  upon  the  nature  and 
evidence  of  the  right,  the  dianges  of  value,  and 
of  circumstances  occurring  during  that  lapse 
of  years.  Galliher  v.  Caldwell,  12  Sup.  Ct.  873, 
874,  146  U.  S.  368,  36  L.  Ed.  7S8." 

"People  V.  ScanneU,  69  N.  Y.  Supp.  679,  680, 
27  Misc.  Rep.  662;  Hellans  v.  Prior,  42  S.  B. 
106,  107,  64  S.  C.  296;  BeU  v.  Wood,  27  8.  B. 
504,  606,  94  Ya.  677;  Hamilton  v.  Dooly,  49 
Pac.  768,  772,  16  Utah,  280;  First  National 
Bank  v.  Nelson,  18  South.  ;164,  166,  106  Ala. 
535." 

"The  defense  of  laches  Is  an  equity  only  per- 
mitted to  defeat  and  acknowledge  right  on  the 
ground  that  it  affords  evidence  that  the  right 
has  been  abandoned.  Vottrell  v.  Watkins,  17 
S.  B.  328,  331,  80  Va.  801,  19  L.  R.  A.  764,  27 
Am.  St  Rep.  897." 

'Babb  V.  Sullivan,  21  S.  B.  277,  279,  43  S. 
C.  436  (cited  in  Wagoner  v.  Saunders,  39  S.  E. 
950,  955,  62  S.  C.  73) ;  Demuth  v.  Old  Town 
Bank,  37  AU.  266,  85  Md.  315,  60  Am.  St 
Rep.  822." 

The  foregoing  principle  was  recognized  by 
this  court  In  the  case  of  Clark  v.  Duncnniion, 
79  Okl.  180, 192  Pac.  806, 192  Pac.  186,  where. 
In  the  body  of  the  opinion  by  Ramsey,  J., 
this  court  quoted  with  approval  the  Supreme 
Court  of  California,  tbe  case  of  Hart  v. 
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Church,  126  Cal.  471,  58  Pac.  910,  69  Pac. 
296,  77  Am.  St.  Rep.  195,  as  follows : 

'^t  la  also  true  that,  where  a  party  sseks 
rdief  apon  the  grotmd  of  fraud  or  mistake,  the 
action  must  be  commeiiced  within  three  years 
after  the  discovery  of  the  facts  conatitnting  the 
fraud  or  mistake;  bnt  a  different  case  is  pre- 
sented where  the  party  who  has  procured  the 
fraudulent  contract,  or  who  seeks  to  take  ad- 
vantage of  it,  asks  to  have  it  declared  valid 
or  to  enforce  its  executory  terms,  and  is  thus 
himself  asking  affirmative  relief.  The  three- 
year  statute  of  limitations  does'  not  bar  the 
defendant  in  such  a  case  from  objecting  to  the 
validity  or  to  the  enforcement  of  the  contract 
opon  the  ground  of  fraud.  It  is  not  incumbent 
upon  one  who  has  thus  been  defrauded  to  go  in- 
to court  and  ask  relief,  but  he  may  abide  his 
time,  and  when  enforcement  is  sought  against 
him  excuse  himself  from  performance  by  proof 
of  the  fraud.  Of  course,  in  such  a  case  he  in- 
curs the  risk  of  defeat  by  the  intervention  of 
the  rights  of  innocent  parties." 

Again,  In  the  body  of  the  opinion,  Mr.  Jus- 
tice Ramsey  quotes  from  the  Supreme  Court 
of  Missouri,  In  the  case  of  Butler  v.  Car- 
penter, 163  Mo.  697,  63  S.  W.  823,  wherein 
the  court  said: 

"The  third  ground  of  demurrer,  TFhat  defend- 
ant's alleged  equitable  title  is  stale  and  barred 
by  the  statute  of  limitations,'  may  also  be  dis- 
posed of  by  the  simple  suggestion  that  the  sole 
purpose  of  the  statute  of  limitations,  by  its 
very  language,  is  to  bar  actions,  and  not  to 
suppress  or  deny  matters  of  defense,  whether 
equitable  or  legal,  and  that,  too,  when,  as  in' 
this  case,  the  equitable  defense  is  accompanied 
by  a  prayer  for  affirmative  relief.  The  pur- 
pose of  the  statute  is  to  quiet  the  assertion  of 
old,  stale,  and  antiquated'  demands,  but  it  haa 
never  been  thought  that  its  intended  object  was 
to  go  further,  and  to  deny  a  Jost  and  merito- 
rious defense,  whether  the  facts  of  that  defense 
bad  their  birth  in  the  first,  tenth,  or  twentieth 
year  before  the  caD  for  the  assertion  of  those 
facts  was  made  necessary  by  some  hostile 
claim,  demand,  or  proceeding.  A  ground  of 
defense  never  becomes  stale  or  barred  by  the 
statute  of  limitations,  but  grows  in  strength 
and  force  as  the  limitation  period  against  a 
right  of  action  widens.  The  statute  of  limi- 
tationa  may  be  use^  by  a  defendant  as  a  shield 
for  bis  protection  or  defense,  but  is  never  to 
be  turned  upon  him  as  a  sword  with  which  to 
compass  his  defeat" 

S^irther  on. in  the  opinion  he  said: 

"If  the  defenses  to  an  action  to  quiet  title 
commenced  by  the  bolder  of  the  tax  deed  are 
not   barred   by  the   statute   of   limitations,   it 


seems  dear  that  a  mere  Judgment  dIsmisBing 
plaintiff's  suit,  and  not  awarding  defendant 
possession,  •  •  •  renders  nugatory  the  vary 
defenses  the  law  holds  to  be  good.  Thus  we 
would  have  the  law  saying  to  a  defendant: 

"  Tour  defenses  are  good,  they  ara  not  bar- 
red by  the  statute  of  Umitatfona,  and  from 
your  defenses  it  appears  plaintiff  haa  no  valid 
title,  and  while  I  find  you  have  the  title  and 
plaintiff  has  no  title,  I  can  do  nothing  except 
leave  the  plaintiff  in  possession.* 

"This  would  be  to  keep  the  word  of  promise 
to  the  ear,  while  breaking  it  to  the  hope.  It 
was  not  necessary  for  the  defendant  to  ask  for 
cross-relief  in  order  to  defeat  the  plaintiff.  See 
17  Bncy.  PL  and  Pr.  S54"-<!iting  6  Standard 
Proc  300;  Bacon  v.  Rice,  14  Idaho,  107,  03 
Pac.  511;  Johnson  v.  Taylor,  160  Cal.  201,  88 
Pac.  803,  10  L.  R.  A.  (N.  S.)  818.  110  Am.  St 
Rep.  181;  Dupuy  ▼.  Selby,  76  Okl.  307,  185 
Pac.  107. 

[I]  Oonnsel  for  plalntitT  cmnplaln  in 
their  brief  that  there  was  no  offer  of  a 
tender  on  the  part  of  the  defendant  Simon 
Smith  to  return  the  certificate  of  stodi  be- 
fore suit  No  such  a  tender  was  a  neoesaary 
prerequisite  to  maintaining  such  defense. 
Had  a  tender  of  the  stock  been  made  to  the 
receiver,  a  demand  fbr  the  rdease  and 
surrender  of  his  mortgage  would  have  been 
an  idle  ceremony.  Such  was  the  holding  of 
the  Supreme  Court  of  the  United  States  'un- 
der similar  circumstances  In  the  case  of  Lan- 
try,  Plaintiff  in  E^or,  v.  Wallace,  Defend- 
ant In  Error,  Receiver,  1^  U.  S.  536, 21  Suix 
Gt  878,  45  Ii.  Ed.  1218.  In  ^>eBklng  of  a 
tender  of  stock  and  a  demand  that  the  re- 
ceiver cancel  It,  Mr.  Justice  Harlan  said : 

"Such  tender  was  an  idle  ceremony  and  add- 
ed nothing  to  the  rights  of  the  defendant;  for 
the  receiver  had  no  power  to  accept  or  cancel 
the  certificate  or  to  relieve  the  defendant  from 
the  responsibility  attaching  to  him  as  one 
appearing  upon  the  books  of  the  bank  as  a 
shareholder  and  to  whom  had  been  accorded 
by  the  bank  the  pri'vilege  of  a  shareholder. 
His  duty  was  to  take  charge  of  the  assets  of 
the  bank  and  to  enforce  such  assessment  upon 
the  shareholders  as  was  made  by  the  comp- 
troller in  virtue  of  the  statute." 

Biding  no  reversible  error  in  the  record, 
the  judgment  of  the  trial  court  is  affirmed. 

HARRISON,  a  J..  PrrCHFORD,  V.  0.  J., 

and  BLTING  and  KENNAMER,  JJ.,  concur. 

McNeill  and  NICHOLSON,  JJ.,  dissent 

KANB  and  MILLER,  JJ.,  not  partidpat- 

ing. 
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Ex  parte  ROBERTS.     (No.  A-4216.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  8,  1S22.) 

(Bvllalut  iv  Editorial  Btaff.) 
Habeas  corpus  «=355— lApplloatlen  to  which  ao 

copy  of  commitment  Is  attaclud^held  damar- 

rable. 
An  application  for  habeas  corpus,  repre- 
aentinf  that  defendant  was  unlawfnllr  re- 
strained under  a  warrant  of  arrest  issued  by  a 
justice  of  the  peace  charging  him  with  feloni- 
ously deserting  a  minor  child,  and  alleging 
facts  attempting  to  show  that  defendant  is  un- 
der no  legal  obligation  to  support  the  child,  no 
copy  of  any  commitment  being  attached,  held 
subject  to  general  demurrer. 

Original  application  by  W.  E.  Roberts  for 
writ  of  habeas  corpus,  directed  to  George 
Frampton,  Sheriff  of  Comanche  County,  OIU. 
On  demurrer  to  the  petition.  Sustained,  and 
petition  dismissed. 

C.  R.  Beeves,  of  Lawton,  for  petitioner. 
The  Attorney  General,  opposed. 

PER  CtJBIABI.  This  is  an  application  for 
a  writ  of  habeas  corpus  by  petitioner,  W. 
Roberts,  in  which  he  represents  that  he  Is 
nnlawfuly  restrained  of  his  liberty  and  im- 
prisoned by  George'  Frampton,  sheriff  of 
Comanche  county,  Okl. ;  that  the  cause  of  said 
restraint  is  that  petitioner  was  arrested  on 
the  20th  day  of  February  on  a  warrant  Is- 
sued on  a  complaint  by  M.  T.  Perkins,  jus- 
tice of  the  peace,  charging  the  defendant 
with  feloniously  deserting  a  minor  child. 
The  petition  then  sets  up  alleged  facts  at- 
tempting to  show  that  there  is  no  legal 
obligation  on  the  petitioner  to  support  the 
said  child.  No  copy  of  any  commitment  is 
attached  to  the  petition. 

The  Attorney  General  demurred  to  the 
petition  on  the  ground  that  s^me  did  not 
contain  facts  sufficient  to  entitle  petitioner 
to  the  relief  prayed  for,  and  on  a  hearing 
Of  the  same  It  was  ordered  by  the  court  that 
the  demurrer  be  sustained  and  the  petition 
dismissed. 


Ex  parte  DODDS.    (No.  A-4200.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  2,  1922.) 

(Syllalus  by  Editorial  Btaff.) 

Habeas  corpus  <8=38S(I)— Petltioaer,  charged 
with  murder,  held  entitled  to  bail. 

In  habeas  corpus  by  one  charged  with  mur- 
der, held  in  view  of  the  evidence  that  the  pe- 
titioner is  entitled  to  bail  pending  his  final  trial, 
when  the  good  faith  of  bis  defense  shown  will 
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be  passed  on  by  a  jury  with  the  witnesses  be- 
fore them. 


Original  application  by  Walter  Dodds  for 
writ  of  habeas  corpus  to  be  admitted  to  bail. 
Bail  allowed. 

S.  M.  Rutherford,  of  Muskogee,  and  O.  H. 
Tully,  of  Bnfaula,  for  petitioner. 

Geo.  F.  Short,  Atty.  Gen.,  and  R.  B.  Wood, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  petitioner,  Walter 
Dodds  was  charged  with  the  murder  of  John 
Sellers  at  Eufaula,  in  Mcintosh  county,  on 
the  28th  day  of  January,  this  year,  and  was 
committed  without  bail  to  answer  this  charge 
by  the  examining  magistrate.  Later  the  pe- 
titioner made  application  to  the  district 
Judge  of  Mcintosh  county  to  be  admitted  to 
ball,  and  the  district  judge  upon  a  hearing 
denied  the  application. 

There  is  a  direct  conflict  between  the  evi- 
dence for  the  state  and  the  evidence  for  the 
petitioner  as  to  the  circumstances  attending 
the  homicide. 

Testifying  for  the  first  time  on  his  own  be- 
half upon  the  hearing  of  this  application,  pe- 
titioner stated: 

'1  was  stopping  at  the  Seller's  Hotel;  Alex 
Sellers  and  his  son,  John  Sellers,  the  deceased, 
being  the  proprietors.  On  the  day  of  the  hom- 
icide I  went  to  the  kitchen  to  get  some  hot 
water  for  my  car,  and  the  deceased  insulted 
me.  I  did  not  answer  him.  Later  I  came 
back  to  the  hotel,  and  the  deceased  said  he 
would  stamp  me  to  death  and  made  for  me. 
He  kicked  me  on  the  leg.  My  brother  was 
there,  and  stopped  him.  I  walked  out  the  door 
to  my  car.  I  decided  to  check  out  of  the  hotel. 
I  went  to  get  my  grip,  which  was  in  my  room. 
I  went  up  the  rear  stairway  to  the  tliird  floor 
to  my  brother's  room  and  got  his  pistol  for  my 
protection.  I  then  started  down  to  the  second 
floor  to  my  room  to  get  my  belongings,  and 
met  the  deceased  and  his  father  at  the  foot 
of  the  stairs.  They  made  a  dash  for  me  and  I 
put  my  hand  in  my  pocket  and  said  to  the  de- 
ceased, 'Don't  you  come  towards  me,  or  I  will 
kSl  you.'  He  hit  me  in  the  eye;  then  tbey 
both  came  at  me  and  knocked  me  down,  and  I 
pulled  the  trigger.  It  was  a  double  action 
pistol.  They  were  both  right  over  me,  and  I 
was  down  when  I  fired  the  shots.  I  didn't 
make  any  threats  against  the  deceased." 

After  a  careful  consideration  of  all  the 
eridence  In  the  case  we  are  inclined  to  think 
that  the  petitioner  is  entitled  to  bail  pending 
his  final  trial,  when  the  good  faith  of  his 
defense  will  be  passed  on  by  a  jury  with  the 
witnesses  before  them.  It  is  therefore  ad- 
judged and  ordered  that  the  petitioner  be  al- 
lowed bail  In  the  sum  of  $20,000.  Said  bond 
to  be  conditioned  as  by  law  required,  and 
to  be  approved  by  the  court  clerk  of  Mcin- 
tosh county. 


«=»For  other  cases  see  same  topic  and  KEY-NUUBER  In  all  Key-Numbered  Digests  and  Indexes 
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LAST  CHANCE  DITCH  CO.  V.  SAVnTER 
•t  al.     (No.  3333.) 

(Snpreme   Conrt  of  Idabo.     Feb.  11,  1022.) 

I.' LlmltatioD   of   actioas   €=>I82(5)— Defead> 
aats  illil  Bot  waJva  plea  of  llmitatioas  by  ref> 
eraacotto  wroag  atatate. 
Where   defendants  allege  in  their  anawer 
title  to   an   easement   gained   by  prescription, 
they  do  not  waive  a  plea  of  the   statute  of 
limitations  because  in  their  pleadings  they  re- 
fer to  a  section  of  the  statute  which  doea  not 
•  apply. 

2.  Wators  and  water  oonraes  «=9 1 52 (6)— Title 
to  easement  resting  opon  prescription  mnst 
bo  established  by  reaaoaabiy  clear  evidence. 

Where  a  party  allegea  title  to  an  easement 
resting  upon  prescription,  the  harden  rests  np- 
on  him  to  establish  his  right  by  evidence  rea- 
sonably dear  and  conTindng. 

3.  Waters  and  water  oonraes  «=>  137— Pro- 
tests and  notices  to  eease  discharge  of  waate 
waters  in  ditch  did  not  interrnpt  oontlnnlty 
of  user  or  disprove  aeqniesoeooe  on  part  of 
ditch  owner. 

Where  title  to  an  easement  gained  by  pre- 
scription ia  the  iasne,  mere  protests  and  notices 
to  cease  served  npon  parties  daiming  the  ease- 
nent  by  the  owner  of  the  servient  estate  are 
not  safflcient  to  interrnpt  the  continuity  of  the 
user  or  disprove  acquiescence  on  the  part  of 
the  owner  of  the  servient  eatate. 

4.  Waters  and  water  oonrses  ^9|52(6)— One 
who  claimed  right  to  dlseharge  waate  irriga- 
tion waters  Into  another'a  oanal  by  prescrip- 
tion required  to  show  water  haa  actually 
flowed  therein  dnring  the  raquired  period. 

Where  a  peraon  daima  an  easement  of  a 
right  to  permit  waate  water  from  the  irrigation 
of  bia  landa  to  flow  into  a  lower  canal,  the 
title  thereto  resting  upon  prescription,  he  must 
show  that  such  waste  water  actually  flowed 
into  such  canal  daring  the  period  necessary  to 
establish  the  right. 

5.  Waters  and  water  courses  ®=3iS2(6)— Claim 
of  right  to  easement  presumed  from  open, 
notorious,  continuous,  and  adverse  use,  hut 
Inconsistent  with  admission  in  court  that 
right  was  not  claimed. 

Claim  of  right  is  presumed  from  an  open, 
notorious,  continuous,  and  adverse  use  of  an 
easement,  but  is  inconsistent  with  an  admis- 
sion In  court  by  the  person  exerdsing  the  right 
that  he  did  not  claim  to  have  any  such  right 
or  tide. 

6.  Easements  €=936  (i)— Peraon  claiming  right 
by  prescription  must  show  extent  of  nse  and 
right  oialmed. 

The  burden  ia  upon  a  peraon  claiming  a 
right  to  an  easement  by  prescription  to  show 
the  extent  and  the  amount  of  his  user  and  of 
the  right  daimed. 

Appeal  from  District  Conrt,  Gem  County; 
Ed.  L.  Bryan,  Judge. 

Action  by  the  Last  Chance  Ditch  Company 
against  H.  Sawyer,  I.  N.   SnlUvan,  W.  R 


SoIUvan,  and  others.  Jndgment  for  defend- 
ants and  plaintiff  appeals^  Beversed  as  to 
all  defendants  except  the  two  last-named  de- 
fendants, in  80  far  as  It  relates  to  a  portion 
of  their  land. 

Wood  &  DriscoII,  of  Boise,  for  appellant. 

X  P.  Beed,  of  Emmett,  for  rei^x>ndent8  ex- 
cept L  N.  and  W.  E.  Sullivan. 

Sullivan  &  SnUivan,  of  Bcrfse,  for  respond- 
enU  I.  N.  and  W.  K  SnlUvan. 

BICE,  C.  X  This  action  was  InsUtnted  by 
appellant  Last  Chance  Ditch  Company 
against  89  different  defendants,  for  the  par- 
pose  of  obtaining  an  injunction  to  restrain 
tiie  defendants  from  permitting  waste  wator 
from  the  irrigation  of  their  lands  from  mn- 
nlng  into  appellant's  canaL  It  ia  allied 
that  snch  waste  water  carried  large  quanti- 
ties of  sand  and  silt  into  the  canal  and 
caused  the  water  In  the  same  to  fluctuate  so 
as  to  Interfere  with  its  proper  control  and 
management  as  an  irrigation  canaL  The  ac- 
tion was  dismissed  as  to  5  of  the  defendants, 
and  38  defendants  appeared  and  answered. 
The  Judgment  was  in  favor  of  a]K>eIIant  as 
to  all  defendants  except  26  named  therein. 
As  to  those  defendants  the  court  found  that 
they  had  obtained  a  right  by  prescription  to 
permit  their  waste  water  to  flow  into  the 
canal,  and  as  to  them  the  action  was  dis- 
missed. The  question  presented  by  the  ap- 
peal is  whether  or  not  the  26  respondents  had 
obtained  a  prescriptive  right  to  permit  waste 
water  from  their  lands  to  flow  into  appel- 
lant's canal. 

[1]  Bespondenta  i^eaded  that  the  actt<m 
was  barred  by  C.  S.  |  6611.  It  was  held  in 
Beasley  v.  Engstrom,  81  Idaho,  14,  168  Pac. 
1145,  that  this  section  does  not  apply,  and 
that  sections  6596,  6597,  and  6599  are  the 
sections  of  the  statute  of  limitations  aK>U- 
cable  in  cases  of  this  kind.  However,  re- 
spondents pleaded  affirmatively  that  they  and 
each  of  them  had  enjoyed  an  easement  in  ap- 
pellant's canal  for  the  purpose  of  discharging 
and  disposing  of  the  excess  and  waste  irriga- 
tion waters  from  their  lands  for  a  period  of 
more  than  five  years,  with  the  knowledge  of 
appellant,  and  that  the  nse  of  snch  easement 
has  been  continuous,  uninterrapted,  adverse, 
open,  notorious,  and  nonpermisslve.  We 
think  respondents  did  not  waive  the  plea 
that  the  cause  of  action  was  barred  by  fail- 
ure to  refer  to  the  proper  sections  of  the 
statute,  In  view  of  the  affirmative  allegations 
above  set  forth,  and  that  the  issue  as  to 
their  prescriptive  right  was  raised  by  the 
answer. 

[2]  The  respondents  having  alleged  a  pre- 
scriptive right,  the  burden  rested  upon  them 
to  establish  it  by  evidence  reasonably  clear 
and  convincing.  We  shall  consider  the  proof 
with  relation  to  the  various  elements  neces- 
sary to  establish  a  prcscrijAive  right  wtich 
are  challenged  by  appellant. 


4s>Far  other  cases  see  same  topic  sad  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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[3]  Appellant  contends  that  haring  shown 
that  It  served  protests  and  notices  to  cease 
npon  the  various  respondents,  that  such  pro- 
tests and  notices  Inte^upted  continuity  of 
the  user  and  disproved  the  acquiescence  of 
the  owner  of  the  canal,  and  thereby  int»- 
rupted  the  running  of  the  statute. 

Upon  this  point  the  authorities  are  in  con- 
flict. The  leading  case  supporting  appel- 
lant's contention  is  Powell  v.  Bagg,  8  Gray 
(Mass.)  441,  68  Am.  Dec.  262.  Beference 
should  be  made  also  to  Dartnell  ▼.  Bidwell, 
115  Me.  227,  98  AtL  743,  5  A.  L.  R.  1320,  and 
the  note,  wherein  many  authorities  on  both 
sides  of  the  question  are  collected. 

The  reason  supporting  appellant's  conten- 
tion Is  stated  in  Powell  v.  Bagg,  supra,  as 
follows: 

"From  snch  nse  of  an  easement  for  20  years, 
the  law  will  presume  a  nonappearing  grant 
But  before  the  lapse  of  that  period,  if  the  own- 
er of  land,  by  a  verbal  act  on  the  premises  in 
which  the  easement  is  claimed,  resists  the  ex- 
ercise of  the  right  and  denies  its  existence,  the 
presumption  of  a  grant  is  rebutted,  his  ac- 
quiescence in  the  right  claimed  is  disproved, 
and  the  essential  elements  of  a  title  to  an 
easement  by  adverse  ase  are  shown  not  to 
exist" 

We  are  of  the  opinion,  however,  that  the 
recognized  fiction  of  a  lost  grant  should  not 
be  given  such  controlling  efficacy.  While  it 
Is  true  that  the  statute  of  limitations  does 
not  in  terms  apply  to  the  acquisition  of  title 
to  an  easement  by  prescription,  it  is  general- 
ly held  that  by  analogy  such  statutes  are 
applicable.  The  use  of  an  easement  constitutes 
a  direct  invasion  of  the  dominion  of  the  pro- 
prietor of  the  land,  and  the  statute  forbids 
maintenance  of  an  action  to  prevent  sudi 
nse  as  has  been  enjoyed  openly,  continuous- 
ly,  adversely,  and  with  the  acquiescence  of 
the  owner  for  a  period  of  flv^  years  or  more. 
The  statute  announces  the  policy  of  the  law. 
It  does  not  appear  to  be  founded  upon  the 
fiction  of  a  lost  grant,  but  upon  the  proposi- 
tion that  it  is  the  policy  of  the  state  to  dis- 
courage litigation  of  matters  which,  through 
the  lapse  of  time,  should  be  considered  as 
settled.  We  think  the  acquiescence  of  the 
owner  of  land  in  case  of  continuous  and  ad- 
verse user  of  an  easement  is  presumed,  and 
can  be  disproved  only  by  showing  acts  upon 
his  part  which  Interrupt  the  continuity  of 
the  use,  or  by  appropriate  action  in  court  to 
prevent  its  continuance.  See  Iiehigh  Valley 
B.  Co.  v.  McFarlan,  43  N.  J.  Law,  605. 

(41  Aiq;>ellant  also  contends  that  as  to  14  of 
the  26  respondents,  there  was  no  proof  that 
waste  water  from  their  lands  ran  Into  the 
ai>pellant's  canal  for  a  longer  period  than 
three  years.  We  think  ai^ellant's  conten- 
tion must  be  sustained  as  to  all  of  these  re- 
spondents, with  perhaps  the  exception  of  H. 
D.  CarmicliaeL  The  proof  was  to  the  effect 
that  the  land  of  these  respondents' had  been 
in  cultivation  and  artificially  irrigated  from 


'  five  to  seven  years.  There  was  also  evidence 
that  the  lands  of  these  respondents  lay  above 
the  appellant's  canal,  and  that  If  there  was 
sufficient  waste  water  therefrom  to  reach  the 
canal  it  must  have  flowed  Into  it  But  proof 
of  the  cultivation  and  Irrigation  of  lands  is 
not  proof  that  waste  resulted  from  such  Irri- 
gation, much  less  is  it  proof  as  to  the  amount 
of  euch  wastage.  A  prescriptive  right  to 
waste  water  into  a  lower  canal  cannot  be  es- 
tablished short  of  direct  proof  that  the  wa- 
ter has  actiially  flowed  therdn  during  the 
period  necessary  to  establish  the  right 

[S]  It  is  next  contended  that  the  use  by 
respondents  was  not  under  a  claim  of  right 
in  themselves.  Claim  of  right  is  presumed 
from  an  open,  notorious,  continuous,  and  ad- 
verse use.  It  Is  not  consistent,  however,  with 
an  admission  on  the  part  of  claimant  that 
he  did  not  have  such  a  right  In  the  case  at 
bar,  respondent  Wilson  testified  that  he  nev- 
er claimed  a  free  right,  and  also  that  he  had 
met  with  the  directors  of  appellant  company 
in  an  endeavor  to  reach  an  a'greement  with 
them  as  to  comi>ensation  for  the  right.  The 
same  admission  substantially  appears  In  the 
testimony  of  Hartley,  Modin,  Hitt  and 
Wright  Th'e  only  witness  who  expressly 
testified  as  to  a  plalm  of  right  was  L  K.  Sul- 
livan. 

[S]  Finally,  It  is  contoided  by  appellant 
that  the  burden  is  on  the  party  claiming  the 
right  by  prescription  to  show  the  extent  and 
the  amount  of  his  user  and  of  the  right 
claimed.  This  position  is  undoubtedly  cor- 
rect Boynton  v.  liOngley,  19  Nev.  69,  6 
Pac.  437,  3  Am.  St  Rep.  781;  Strong  v. 
Baldwin,  137  Cal.  432,  70  Pac.  288;  Crosier 
V.  Brown,  66  W.  Va.  273,  66  S.  B.  326,  25 
L.  R.  A.  (N.  S.)  174.  In  this  case  the  court 
made  the  following  finding: 

"That  the  amount  of  water  avaHahle  for  the 
irrigation  of  defendants'  lands  as  a  whole,  and 
the  amount  of  land  irrigated  by  defendants  as 
a  whole,  and  the  amount  of  waste  water  per- 
mitted by  defendants  as  a  whole  to  run  into 
plaintiff's  said  canal  has  greatly  increased 
from  year  to  year  during  the  past  five  years; 
that  at  all  times,  whenever  there  has  been 
sn^cient  waste  water  to  run  off  said  defend- 
ants' lands  into  said  canal,  all  that  there  was 
has  been  permitted  to  run  into  plaintiff's  said 
canaL" 

In  controversies  such  as  the  one  at  bar, 
the  law  does  not  require  those  claiming  a 
prescriptive  right  to  prove  the  extent  of  the 
right  to  a  nicety,  but  the  burden  Is  npon 
them  to  show  with  substantial  certainty  the 
extent  of  the  easement  which  they  have  en- 
Joyed  for  a  period  of  at  least  five  years.  The 
respondents  have  failed  to  meet  the  burdm 
In  this  respect,  with  the  exception  of  I.  N. 
Sullivan  and  W.  E.  Sullivan  so  far  as  their 
claim  relates  to  the  waste  water  flowing  from 
their  20-acre  orchard.  The  testimony  with 
respect  to  this  particular  orchard  shows  that 
these  respondents  bad  12^  inches  of  water 
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for  the  irrigation  thereof,  that  the  orchard 
had  been  Irrigated  with  tliat  amount  of  wa- 
ter since  the  spring  of  1009,  and  that  the 
waste  water  therefrom  flowed  Into  the  canaL 
This  proof  shows  with  reasonable  certainty 
the  extent  of  the  easement  enjoyed  by  them. 
This  does  not  indude  the  other  tract  of  land 
owned  by  these  respondents. 

The  judgment  is  reversed  as  to  all  respond- 
ents except  I.  N.  Snllivan  and  W.  £.  SulllTan, 
so  far  as  the  same  relates  to  their  20-acre 
orchard.    Costs  awarded  to  appellant 

McOARTHT  and  DUNN,  JX,  concur. 
BUDGE,  3^  did  not  take  any  part  in  the 
decision. 


MoCONNON  V.  HOLDEN  at  UX.  (No.  3498.) 
(Supreme  Court  of  Idaho.    Feb.  18,  1922.) 

1.  Sales  «=s49— If  coRtract  is  not  separable 
and  any  eiement  Is  tainted  with  liiegality, 
plaintiff  relying  on  it  cannot  recover. 

If  a  contract  of  sale  is  entire  and  not  sep- 
arable, and  any  of  its  elements  or  ingredients 
are  tainted  with  illegality,  the  plaintiff  relying 
on  Buch  contract  cannot  recover;  but  to  have 
that  result  the  illegality  must  enter  into  and 
become  a  component  part  of  the  contract,  or 
the  seller  must  actively  participate  in  the  ille- 
gal purpose. 

2.  Sales  ®=>48— In  an  action  on  coatraot,  de- 
fense that  It  Is  illeoal  presents  no  matter  of 
private  right  calling  for  protection  or  en- 
foroemant. 

In  an  action  tMsed  upon  a  contract  of  sale, 
a  defense  to  the  effect  that  the  contract  is  il- 
legal, and  on  account  thereof  void,  does  not 
present  any  matter  of  private  right  which  calls 
for  protection  or  enforcement  by  the  court. 

3.  Contraots  ^»I38( I )— Denial  of  recovery  on 
a  oontraot  void  fOr  illegality  Is  because  It  is 
against  pnbllo  policy. 

The  prindple  underlying  the  denial  of  re- 
covery by  one  who  relies  upon  a  contract  void 
for  illegality  is  that  it  is  against  the  public 
policy  of  the  state  for  the  court  to  lend  its  aid 
to  one  who  founds  his  cause  of  action  upon  an 
immoral  or  illegal  act. 

Appeal  from  District  (3ourt.  Minidoka 
County ;   Wm.  A.  Babcock,  Judge. 

Action  by  Henry  J.  McConnon  against 
Walter  N.  Holden  and  wife  to  foreclose  a 
mortgage.  Judgment  for  the  defendants,  and 
the  plaintiff  appeals.    Beversed. 

Cecil  M.  Adams,  of  Bupert,  and  Homer  <X 
Mills,  of  Twin  Falls,  for  a[^ellant 

W.  W.  Mattinaon,  of  Rupert,  for  respond- 
wta. 

BICE,  0.  J.  This  is  an  action  to  foreclose 
a  mortgage  given  for  the  purchase  price  of 
certain  goods  sold  to  respondent  Walter  N. 
Holden,  under  the  following  contract: 


"This  agreement,  made  the  11th  day  of 
March,  A.  D.  1913,  between  McConnon  A  Gom< 
pany,  a  corporation  of  Winona,  Minnesota,  par- 
ty of  the  first  part,  and  Walter  N.  Holden,  of 
Heyburn,  in  the  state'  of  Idaho,  party  of  the 
second  part,  witnesseth: 

"That  for  and  in  consideration  of  the  prom- 
ises and  agreements  hereinafter  contained,  to 
be  kept  and  performed  by  the  party  of  the  sec- 
ond part,  the  party  of  the  first  part  promises 
and  agrees  to  sell  and  deliver  to  the  party  of 
the  second  part  f.  o.  b.  at  Winona,  Minnesota, 
in  such  reasonable  quantities  as  the  party  of 
the  second  part  may  from  time  to  time  require 
in  bis  territory  hereinafter  described,  all  medi- 
cines, extracts,  and  other  articles,  manufac- 
tured or  sold  by  it,  such  goods  to  be  sold  and 
delivered  to  the  party  of  the  second  part  at 
the  usual  and  customary  wholesale  prices  to 
be  shown  by  Invoices  accompanying  each  ship- 
ment. 

"The  party  of  the  second  part  hereby  ac- 
knowledges that  he  is  indebted  to  the  party  of 
the  first  part  In  the  sum  of  $300.00  dollars,  the 
same  being  part  of  the  balance  now  due  from 
Peter  Verburg  to  the  party  of  the  first  part 
under  a  certain  agreement  entered  into  be- 
tween him  and  it  on  February  8,  1012,  and 
agrees  to  pay  on  or  before  the  expiration  of 
this  contract  in  consideration  of  the  execution 
of  this  agreement  and  the  extension  of  the 
time  of  payment  of  said  indebtedness  by  the 
party  of  the  first  part. 

"The  party  of  the  second  part  agrees  to  sell 
goods  delivered  to  him  under  this  agreement 
in  the  county  of  Minidoka  and  in  the  western 
one-half  of  Cassia  county,  and  state  of  Idaho, 
or  in  such  other  territory  as  the  party  of  the 
first  part  may  direct,  from  the  date  hereof  un- 
til the  first  day  of  March,  1914,  when  this 
agreement  shall  terminate. 

"The  party  of  the  second  part  further  agrees 
to  keep  a  complete  record  of  all  goods  disposed 
of  in  his  said  territory  and  on  hand,  and  to 
make  written  reports  of  the  same  to  the  party 
of  the  first  part  at  snch  times  and  in  such 
manner  as  it  may  from  time  to  time  require, 
and  to  pay  the  party  of  the  first  pari  the  whole- 
sale prices  f.  o.  b.  Winona,  Minnesota,  as  afore- 
said for  all  goods  furnished  to  him  from  time 
to  time  as  hereinbefore  provided,  at  the  time 
and  in  the  manner  and  in  accordance  with  the 
provisions  of  the  weekly  report  blanks  of  the 
party  of  the  first  part  furnished  to  the  party 
of  the  second  part  and  further  agrees,  that  at 
the  expiration  of  this  agreement,  he  will  pay 
to  it  the  whole  amount  then  remaining  unpaid, 
but  the  time  of  making  such  payments  or  any 
of  them,  may  be  extended  by  the  party  of  the 
first  part  without  notice  to  the  guarantors 
hereon  and  without  prejudice  to  the  interests 
of  said  first  party. 

"In  testimony  whereof,  the  party  of  the 
first  part  has  caused  this  agreement  to  be  ex- 
ecuted in  its  corporate  name  by  its  president 
and  its  corporate  seal  to  be  hereunto  affixed; 
and  the  said  party  of  the  second  part  haa  here- 
unto set  his  hand  and  seal  the  day  and  year 
first  above  writtea  McConnon  &  Company,  by 
Henry  J.  McConnon,  President  [Seal.]  Wal- 
ter N.  Holden,  Second  Party.  Attest:  Joseph 
R.  McConnon,   Secretary." 
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The  defense  Interposed  by'  respondents  was 
to  the  effect  that  the  note  and  mortgage  was 
^Iven  for  the  purchase  price  of  certain  patoit 
medicines,  fiavoring  extracts,  etc.,  which 
were  sold  and  delivered  to  Mr.  Holden,  act- 
ing In  the  caiwdty  of  sales  agent,  for  the 
purpose  and  with  the  understanding  that 
said  chattels  were  to  be  resold  in  Minidoka 
county,  Idaho,  by  him  as  a  peddler  without 
procuring  a  license  as  required  by  the  stat- 
utes of  this  state;  that  appellant  encour- 
aged, counseled,  and  advised  him  to  sell  such 
goods  and  wares  as  a  peddler  without  pro- 
curing a  license;  that,  acting  upon  the  ad- 
vice of  appellant,  he  purchased  said  patent 
medicines  and  flavoring  extracts  and  sold 
and  offered  to  sell  the  same  as  a  peddler 
without  obtaining  and  procuring  a  license. 

The  defendants  had  Judgment  in  the  court 
below. 

The  conclusion  we  have  reached  renders  it 
unnecessary  to  decide  whether  C.  S.  H  2353 
to  2359,  relating  to  the  licensing  of  peddlers, 
were  enacted  for  the  protection  of  the  pub- 
lic and  therefore  avoid  contracts  made  by  a 
peddler  who  has  not  complied  with  the  terms 
thereof. 

[2, 3]  The  principle  which  prevents  recov- 
ery upon  an  illegal  contract  of  sale  is  stat- 
ed by  Lord  Mansfield  in  the  case  of  Holman 
V.  Johnson,  1  Cowp.  341,  98  Eng.  Rep.  (Re^ 
print)  1120,  as  follows: 

"The  objection,  that  a  contract  is  immoral  or 
illegal  as  between  plaintiff  and  defendant, 
sounds  at  all  times  very  ill  in  the  mouth  of  the 
defendant  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed;  bnt  it  is 
founded  in  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of,  contrary 
to  the  real  jrstice,  as  between  him  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  The 
principle  of  public  policy  is  this:  Ez  dolo  malo 
non  oritur  actio.  No  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an 
immoral,  or  an  illegal,  act.  If,  from  the  plain- 
tiffs own  stating  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country, 
there  the  court  says  he  has  no  right  to  be  as- 
sisted. It  is  upon  that  ground  the  court  goes; 
not  for  the  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a  plaintiff. 
So  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  de'fendant  was  to  bring  bis  ac- 
tion against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  It;  for  where  both  are 
equally  at  fault,  potior  est  conditio  defen- 
dentis." 

See,  also,  WilUston  on  Sales,  p.  1113. 

The  defense  interposed  by  respondents  in 
this  case  does  not  set  forth  any  matter  of 
private  right  which  calls  for  protection  or 
enforcement  by  the  courts.  If  the  appellant 
is  to  be  denied  recovery,  it  must  be  on  the 
ground  thitt  to  permit  him  to  do  so  would 
violate  the  public  policy  of  this  state.  See 
Cox  V.  Cameron  Lumber  Co.,  39  Wash.  562, 
82  Pac.  lie. 
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It  has  been  held  that  when  a  plaintiff  can 
maintain  his  cause  of  action  without  the  aid 
of  an  illegal  act  or  an  illegal  agreement,  he 
will  be  oitltled  to  recover.  J.  R.  Watkins 
Medical  Co.  v.  Hunt,  104  Neb.  266,  177  N.  W. 
462 ;  Re  Lowe's  Estate,  104  Neb.  147, 175  N. 
W.  lOU;  McCaU  Ca  v.  Hughes,  102  Miss. 
375.  60  South.  704,  42  L.  R  A.  (N.  S.)  63. 

By  the  weight  of  authority,  mere  knowl- 
edge by  the  vendor  of  merchandise  that  the 
buyer  intends  to  use  it  anlawfully,  unless  in 
the  commission  of  a  heinous  offense,  or  in 
tends  to  dispose  of  it  in  violatioD  of  law,  is 
not  sufBdent  to  vitiate  the  contract  of  sale 
or  to  defeat  a  recovery  of  the  purchase  price. 
We  dte  a  few  of  the  numerous  cases:  Feine- 
man  v.  Sachs,  S3  Eau.  621,  7  Pac.  222,  62 
Ana.  Rep.  547 ;  Craves  v.  Johnson,  179  Mass. 
53,  60  N.  E.  383,  88  Am.  St  Rep.  356;  Wash- 
ington liquor  Co.  v.  Shaw,  88  Wash.  398, 
80  Pac.  536,  3  Ann.  Cas.  153 ;  Hill  v.  Spear, 
50  N.  H.  253,  9  Am.  Rep.  205;  Loose  v.  Lar- 
son, 40  Nev.  157, 161  Pac.  514,  Lu  R.  A.  19173, 
1166;  Wallace  v.  Lark,  12  S.  C.  676,  32  Am. 
Rep.  610;  Tracy  v.  Talmage,  14  N.  Y.  162, 
67  Am.  Dec  132. 

[1]  Since  the  matter  is  one  of  public  policy, 
and  not  of  private  right,  illegality  may  be 
shown  by  evidence  extrinsic  to  the  contract 
If  the  contract  be  not  separable  and  any  of 
its  elements  or  ingredients  are  tainted  with 
illegality,  however  slight,  the  plaintiff  can- 
not recover ;  but  the.  illegality  must  ent^ 
into  and  become  a  component  part  of  the  con- 
tract, or  the  seller  must  actively  participate 
In  the  illegal  purpose  in  order  to  avcrid  the 
contract  Hull  v.  Ruggles,  66  N.  Y.  424; 
Aiken  V.  Blalsddl,  41  Vt  666;  Fisher  v. 
Lord,  63  N.  H.  614,  8  Att.  927 ;  Waymell  v. 
R(>ed,  5  T.  R.  609,  101  Bug.  Rep.  (Reprint) 
335 ;  Storz  v.  Finklesfeln,  46  Neb.  677,  66  N. 
W.  195,  30  L.  B.  A.  644. 

In  the  case  at  bar,  the  contract  was  one  of 
sale  and  not  of  agency.  W.  T.  Rawlelgh  Co. 
V.  Van  Duyn,  82  Idaho,  767,  188  Pac.  945. 

We  have  carefully  examined  the  numerous 
exhibits,  and  there  is  no  evidence  of  any  sub- 
sequent agreement  modifying  the  contract  of 
sale,  or  of  any  intention  so  to  do. 

The  contract  of  sale  contains  no  provision 
relating  to  the  manner  in  which  Holden  was 
to  sell  the  products.  Upon  the  face  of  the 
c<mtract,  it  appears  to  have  faeaS  a  matter  of 
indifference  to  McConnon  &  Co.  whether  the 
goods  should  be  sold  by  him  with  or  with- 
out a  license. 

It  is  insisted  that  McConnon  &  Co.  en- 
couraged, aided,  and  abetted  Holden  In  sell- 
ing the  goods  as  a  peddler  without  a  license 
contrary  to  law.  It  Is  true  that  some  time 
after  the  contract  set  out  in  this  opinion  was 
executed,  Holden  wrote  to  McConnon  &  Co. 
expressing  his  ndsglvlngs  as  to  his  right  to 
peddle  without  «  license  and  as  to  the  con- 
sequences which  might  result  if  he  did  so. 
In  answer,  McConnon  ft  Co.,  both  personally 
and  through  its  attorney,  advised  him  that 


Digitized  by 


Google 


658 


204  PACIFIC  BEPOBTEB 


(Idabo 


the  license  law  was  oi^resalre  and  prob- 
ably nnconstltutlonal,  and  offered  to  pay  the 
attorney's  fee  Incurred  by  blm  In  defense  of 
any  action  In  which  he  might  be  arrested  for 
violation  of  the  peddler's  license  law.  The 
goods  were  sold  to  Holden  f.  o.  b.  cars  at 
Winona,  Minn.  They  were  his  property  be- 
fore they  entered  the  state  of  Idaho.  Eroi 
though  it  may  have  been  understood  that  he 
would  sell  his  own  goods  as  a  peddler  il- 
legally without  a  license,  it  does  not  appear 
that  this  circumstance  formed  any  dement 
of  the  contract  of  sale.  The  company  did 
not  do  any  act,  or  agree  to  do  any  act,  to 
facilitate  the  illegal  sale  of  the  goods  by 
Holden.  It  merely  expressed  an  opinion  as 
to  the  character  and  constitutionality  of  the 
license  statute,  and  offered  to  pay  attorney's 
fees  in  case  Holden  should  be  arrested;  but 
this  'sras  aside  from  and  subsequent  to  the 
contract  of  sale. 

The  judgment  will  be  reversed,  with  costs 
to  appellant 

McCarthy,  DTJNN,  and  LBB,  JX,  concur. 
BUDGE,  J.,  did  not  sit  at  the  hearing  and 
took  no  part  in  the  opinlcm. 


McCHESNEY  v.  GEIGER  at  al.  (No.  3465.) 
(Supreme  Court  of  Idaho.   Feb.  11,  1922.) 

1.  Habaa*  corpus  tf=»99(l)— Fathar  entltlad  to 
CB»tody  of  Minor  ohild. 

Where  the  father  has  not  forfeited  or  re- 
linquished hia  rights  over  a  minor  child,  and 
is  competent  to  transact  his  own  buainess  and 
Is  not  otherwise  unsuitable,  he  Is  entitled  to 
the  custody  of  such  child. 

2.  Habeas  corpus  €=385(1)— Evidenoe  held  to 
show  father  a  suitable  person  to  taka  care 
of  minor  child. 

Evidence  examined,  and  held  sufficient  to 
support  judgment. 

Appeal  from  District  (k)urt,  Ada  County; 
Chaa.  P.  McCarthy,  Judge. 

Petition  for  writ  of  habeas  corpus  by  Lee 
McChesney  against  Frances  P.  Geig»  and 
others.  Judgment  for  petitioner,  and  de- 
fendants appeal.    Affirmed. 

J.  P.  Pope,  of  Boise,  for  appellants. 
Wood  &  Drlscoll,  of  Boise,  for  respondent. 

BUDOE,  J.  This  proceeding  was  institut- 
ed in  the  district  court  of  Ada  county  by 
Lee  McChesney  for  the  recovery  of  the  cus- 
tody of  his  daughter,  Betty  Lee  McChesney, 
from  appellants,  Mrs.  Frances  F.  Gelger, 
Florence  Gelger,  and  Mrs^  Katherine  Peake. 

From  the  record  it  ap,pears  that  the  peti- 
tioner married  Wilma  Gelger,  daughter  of 


Mrs.  Frances  P.  Gelger  and  sister  of  Flo- 
rence Gelger  and  Mrs.  Peake,  at  Boise,  on 
April  17,  1915,  and  that  the  diild,  Betty  Lee 
McChesney,  was  bom  at  St  Alpbonsus  Hos- 
pital In  Boise  In  March,  1918,  and  whoi 
about  two  weeks  old  was  remored  to  the 
home  of  Mrs.  Gelger,  where  she  has  since 
remained,  and  about  three  weeks  later  the 
mother  died.  Petitioner  then  took  up  his 
residence  with  Mrs.  Geiger's  family.  In 
May,  1916,  he  went  to  Colorado,  returning 
to  Boise  in  June,  1916,  to  go  to  the  Mexican 
border  for  military  service.  He  returned  to 
Boise  December  23,  1916,  and  has  since  re- 
Bided  in  Welser  engaged  In  the  tire-repair- 
ing business.  He  has  visited  the  child  fre- 
quently, and  up  to  the  time  of  the  filing  of 
the  petition  had  furnished  appellants  $677.- 
32,  of  which  about  1392.42  bad  been  used  for 
the  support  of  the  child.  Shortly  before 
June  30,  1918,  petitioner  wrote  Mrs.  Gelger 
that  he  would  take  the  child  to  Welser  for 
a  short  time,  and  received  the  reply  that 
they  would  not  permit  him  to  do  so.  He 
then  came  to  Boise  and  called  at  the  Gelger 
home,  and  was  informed  that  the  child 
would  not  be  surrendered  to  blm. 

The  petition  in  this  case  was  filed,  and  the 
writ  Issued,  on  September  11,  1918,  and  ap- 
pellants filed  a  return  and  answer  on  S^>- 
tember  18,  1918.  The  cause  was  heard  in 
September,  1918.  Counsel  for  the  respective 
parties  waived  the  filing  of  findings  of  fact 
and  conclusions  of  law.  On  August  4,  1919. 
judgment  was  entered  in  favor  of  petitioner, 
from  which  this  appeal  is  taken. 

Appellants  make  three  assignments  of  er^ 
ror,  viz.  that  the  court  erred  in  rendering 
judgment  In  favor  of  petitioner  and  against 
appellants,  that  the  judgment  of  the  court 
is  not  supported  by  the  evidence,  and  that 
the  judgment  of  the  court  is  contrary  to  law. 

[1,2]  The  record  shows  affirmatively  that 
both  the  petitioner  and  the  appellants  are 
suitable  persons  to  have  the  custody  of  the 
child ;  that  they  are  able  and  willing  to  take 
proper  care  of  her;  and  that  the  petitioner 
has  never  forfeited  or  relinquished  his  rights 
over  the  child.  It  is  clear,  therefore,  that 
the  evidence  Is  sufficient  to  support  the  judg- 
ment ^ 

It  Is  urged  by  appellants  that  the  right  of 
a  parent  to  the  custody  of  the  child  Is  not 
absolute,  that  the  weUaro  of  the  child  is  of 
chief  importance,  and  will  prevail  over  any 
mere  preponderance  of  legal  right  in  one  or 
the  other  party,  and  that  the  age,  sex,  and 
physical  condition  of  the  child  is  of  much 
importance  In  determining  Its  custody.  O. 
S.  {  7846  provides  that: 

"Either  the  father  or  mother  of  a  minor,  be- 
ing themselves  respectively  competent  to  trans- 
act their  own  business,  and  not  otherwise  nn- 
suitable,  must  be  entiljed  to  the  guardianship 
of  the  minor." 
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This  conrt  In  Jain  y.  Priest,  30  Idaho,  273, 
104  Pac.  364,  held  It  is  only  where  the  legal 
Tlf^t  of  the  parent  to  the  custody  of  his 
<dilia  Is  not  clear  that  the  child  can  be  com- 
mitted to  the  custody  of  another  on  the 
ground  of  welfare;  If  the  parent  is  compe- 
tent to  transact  his  or  her  own  business,  and 
is  not  otherwise  unsuitable,  the  custody  of 
the  child  is  not  to  be  given  to  another  even 
though  such  other  may  be  a  more  suitable 
person.  '  See,  also,  In  re  Crocherm's  Estate, 
16  Idaho,  441,  101  Pac.  741,  33  L.  R.  A.  (N. 
S.)  868. 

The  Judgment  of  the  district  court  mast 
be  affirmed,  in  view  of  section  7846,  supra, 
and  the  decisions  of  this  court  above  refers 
red  to,  and  it  is  so  ordered.  No  costs  are 
allowed. 

RICE,  C.  J.,  and  DUNN  and  LEE,  33., 
concnr. 

McCarthy,  J.,  being  disquallfled,  did  not 
sit  at  the  hearing  nor  take  part  in  this  opin- 
ion. 


BROWN  at  al.  v.  FEELER.    (No.  3447.) 

(Supreme  (Tonrt  of  Idaho.    Feb.  11,  1922.) 

i.  Sales  «s>20l(l)— Transaotlon  held  an  ex- 
ecutory contract  to  tall  and  not  a  sale. 
Beld,  that  the  evidence  in  this  case  shows 
without  conflict  that  the  transaction  between 
appellants  and  Abbl  was  an  ezecntory  contract 
to  sell;  that  the  latter  at  all  times  retained 
possession  of  the  sheep  involved  in  this  action 
until  he  sold  and  delivered  the  same  to  re- 
spondent, and  that  there  is  no  evidence  in  the 
record  from  which  the  inference  may  be  drawn 
that  delivery,  either  actual  or  constructive, 
was  ever  made  of  these  sheep  to  appellants. 

2.  Appeal  aad  error  «=>  1066— Instruction  as 
to  presumption  of  fraud  on  sale  without 
change  of  possassloa  beM  harmless. 

Under  an  executory  contract  to  sell,  where 
the  vendor  retains  possession  of  the  property, 
and  there  is  no  evidence  tending  to  show  either 
actual  or  constructive  delivery  thereof  to  the 
vendee,  error  cannot  be  predicated  upon  an 
instruction  by  the  court  that  the  law  presumes 
every  sale  of  personal  property  to  be  frandu- 
lent  and  void  as  against  purchasers  in  good 
faith,  subsequent  to  such  sale,  unless  change  of 
possession  of  the  property  from  the  seller  to 
the  purchaser  accompanies  and  follows  the 
sale,  and  that  such  change  must  be  an  open, 
visible  change,  manifested  by  such  outward 
signs  as  rendered  evident  to  persons  dealing 
with  the  property  that  the  possession  of  the 
former  owner  as  such  had  ceased,  and  that  the 
delivery  incident  to  such  change  of  possession 
must  be  an  actnal  manual  delivery  when  the 
property  is  susceptible  of  it. 

Appeal  from  District  C!ourt,  Twin  Emails 
(Munty;  Wm.  A.  Babcock,  Judge. 


Action  by  R.  E.  Brown  and  H.  O.  Brown, 
copartners^  doing  business  under  the  style 
and  firm  name  of  Brown  Bros.  Sheep  Com- 
pany, against  Samuel  Feeler.  Judgment  for 
defendant,  and  plalntUFs  appeaL     Affirmed. 

Walters,  Hodgln  &  Bailey,  of  Twin  Falls, 
for  appellants. 
J.  W.  Taylor,  of  Buhl,  for  respondent 

BUDGE,  J.  This  Is  an  action  in  claim  and 
delivery,  brought  by  appellants  ^to  recover 
from  respondent  about  25  Hampshire  ewes, 
or  the  value  thereof. 

The  record  discloses:  That  prior  to  July 
0,  1916,  one  E2dw8rd  Abbl  was  the  owner  and 
in  possession  of  a  small  band  of  sheep,  which 
were  pastured  on  a  farm  owned  by  liis  fath- 
er, John  Abbl,  and  on  said  date  appellant  R. 
B.  Brown  contracted  to  purchase  this  band, 
or  a  portion  thereof — the  evidence  being  con- 
flicting upon  this  point — giving  hia  check  for 
$40  to  bind  the  bargain,  on  which  now  ap- 
pears the  notation: 

"Payt  on  rams  A  all  ewes.  Rams  at  20  & 
ewes  at  12.00  Sams  del.  Aug  Ist  &  ewes 
some  time  Sept." 

« 
— but  whidi  Abbl  contends  has  been  altered. 
That  on  July  29,  1918,  11  rams  were  deliver- 
ed by  Abbl  to  appellants,  for  which  they 
then  gave  their  check  for  $220,  bearing  the 
notation,  "Payt  on  contract,"  that  about 
August  10,  1918,  appellants  selected  from 
the  band  5  ewes,  which  they  took  with  them, 
and  on  August  22,  1918,  they  also  gave  Abbl 
their  check  for  $20,  marked  "Payt  on  sheep." 
On  August  23,  1918,  Abbl  sold  and  delivered 
to  respondent  the  sheep  remaining  in  his 
possession,  27  ewea^  f<Mr  $13  eadi,  or  a  total 
of  $351,  for  which  be  received  respondent's 
check.  About  September  1,  1918,  appellants 
went  to  John  Abbl's  ranch  to  receive  the  bal- 
ance of  the  sheep,  to  which  they  claim  they 
are  entitled  unda*  their  contract  with  Ed- 
ward Abbl,  and  then  learned  that  these  sheep 
had  been  sold  and  delivered  to  respondent. 
They  demanded  possession  thereof  from  re- 
spondent, which  the  latter  refused,  where- 
upon they  instituted  this  action,  filing  an 
affidavit  and  undertaking  on  claim  and  de- 
livery, pursuant  to  which  25  ewes  as  de- 
scribed in  the  complaint,  In  the  possession 
of  respondent,  were  seized  by  the  sheriff  and 
delivered  to  appellants.  The  cause  was  tried 
to  the  court  and  s  Jury,  and  Judgment  was 
rendered  In  favor  of  respondent,  for  the  re- 
delivery of  the  sheep,  or  for  $750,  the  value 
thereof,  and  costs,  from  which  Judgment  this 
appeal  is  taken. 

Appellants  make  two  assignments  of  error, 
viz.  that  the  court  erred  in  giving  Instruction 
No.  5  and  in  giving  instruction  No.  6.  In- 
struction No.  5  is  as  follows: 

"The  court  instructs  the  jury  that  the  law 
presumes  every  sale  of  personal  property  to  bo 
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fraadulent  and  void  as  against  the  creditors  of 
Ae  seller,  and  against  purchasers  in  good 
faith,  subsequent  to  such  sale,  unless  the  change 
of  possession  of  the  property  from  the  seller 
to  the  purchaser  accompanies  and  follows  the 
sale;  and  thit  okange  must  6e  an  open,  vmbU 
tikanoe,  manifegted  by  tuoh  outvmrd  tigtu  a* 
rendered  evident  to  pertons  dealing  with  the 
property  that  the  posieision  of  the  former  (Hott- 
er at  »uoh  ha*  ceased." 

This  Instmotlon,  except  the  portion  Itali- 
cized, Is  In'the  words  of  our  statute  (0.  S.  § 
5434),  and  It  Is  urged  that  the  latter  portion 
of  the  instruction  took  from  the  Jury  the 
question  of  whether  there  was  a  change  of 
possession  of  the  property  from  the  seller 
to  the  purchaser;  that  the  court  went  be- 
yond the  statute,  and  advised  the  Jury  what 
constitutes  a  diange  of  possession  under  the 
statute. 

Instruction  No.  6  reads  as  follows: 

"The  court  instructs  the  jury  that  while  a 
sale  of  personal  property  may  be  good  as  be- 
tween the  vendor  and  vendee  without  actual 
delivery,  yet  to  vaake  such  sale  valid  and  bind- 
ing as  against  the  creditors  or  vendors  or  sub- 
sequent purchasers  of  said  property,  in  good 
faith,  there  must  be  a  delivei;^  of  the  property 
so  sold,  and  iMoh  ddivery  must  he  an  aotual 
manual  delivery  when  the  property  is  suscep- 
tible of  it." 

[1,  2]  The  evldoice  shows,  without  con- 
flict, that  the  transaction  between  appellants 
and  Abbl  was  an  executory  contract  to  seU ; 
that  Abbl  at  all  times  retained  XMSsesslon  of 
the  sheep  Involved  in  this  action,  until  he 
sold  and  delivered  the  same  to  respondent; 
nor  is  there  any  testimony  in  the  record  from 
which  the  Inference  may  be  drawn  that  any 
delivery,  either  actual  or  constructive,  was 
evor  made  of  these  sheep  to  appellants.  Un- 
der the  statute,  therefore,  It  must  be  pre- 
sumed that  the  sale  was  fraudulent  and 
void  as  against  a  purchaser  in  good  faith.  If 
It  is  to  be  conceded  that  the  sale  was  actually 
made  as  contended  by  appellants.  It  is  ap- 
parent, as  we  view  the  case,  that  If  the  lan- 
guage used  by  the  court  in  the  above  instmo- 
tlons,  as  italicized,  was  erroneous,  it  did  not 
constitute  prejudicial  error. 

The  Judgment  should  therefore  be  aflSrm- 
ed;  and  it  Is  so  ordered.  Costs  are  awarded 
to  respondent 

RIOB,  C.  J.,  and  MCCARTHY,  DUNN,  and 
LESl,  JJ.,  concur. 


HANSON- V.  8EAWELU     (No.  3505.) 

(Supreme  Conrt  of  Idaho.    Feb.  18,  1922.) 

i.  Trespass  «=»20 (3)— Possession  under  dalm 
ef.rlght  sufficient. 
As  against  a  mere  tort-feasor,  actual  pos- 
session of  land,  under  a  claim  of  right,  is  suf- 


ficient to  maintain  an  action  of  trespa^  for  in- 
jury to  growing  grass  and  crops. 

2.  Animals  «=9l00(8)— IMeasare  of  damaaes  for 
trespass  vains  of  grass. 

The  proper  measure  of  damages  in  sneh 
case  is  the  value  of  the  grass. 

3.  Evidence  «s>l  13(1 1)— Rental  valae  af  pas- 
ture land  admlssIMe  to  show  value  of  grass. 

When  the  land  trespassed  upon  is  pasture 
land,  proof  of  its  rental  value  as  pasture  Is  ad- 
missible to  show  the  value  of  the  grass. 

Appeal  from  District  Court,  Payette  Oorm- 
ty;   Ed.  Ii.  Bryan,  Judge. 

Action  by  H.  Hanson  against  Lester  0. 
Seawell.  Judgment  for  plaintifl^  and  defend- 
ant appeals.    Affirmed. 

O.  M.  Van  Duyn,  of  San  Francisco,  Cal., 
and  Scatterday  &  Stone,  of  Caldwell,  for 
appellant 

J.  A.  Elston  and  Thompson  &  Bicknell,  aU 
of  Caldwdl,  for  respondoit 

McCAHTHT,  J.  This  Is  an  action  fOr  tres- 
pass tried  originally  in  a  Justice  court  re- 
sulting In  Judgment  for  respondent  On  ap- 
peal to  the  district  court  It  was  tried  by  the 
court  without  a  Jury.  The  court  found  that 
the  respondent  was  the  holder  and  in  posses- 
sion of  the  land  described  In  the  complaint; 
that  the  defendant  was  the  owner,  or  reput- 
ed owner,  having  In  his  charge,  care,  and 
control  certain  sheep;  that  the  defendant 
and  his  agents  unlawfully  permitted  certain 
of  his  said  sheep  to  go  upon  the  lands  of  re- 
spondent and  that  said  sheep  did  eat  up 
and  tramp  out  certain  grasses  thereon  grow- 
ing to  the  damage  of  plaintiff  in  the  sum  of 
$100.     Judgment  was   entered  accordingly. 

[1]  The  first  specification  of  error  Is  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  iW  com- 
plaint In  a  Justice's  court  may  be  an  inform- 
al statement  of  the  cause  of  action.  Rabb  v. 
No.  Amer.  Ace.  Ins.  Co.,  28  Idaho,  321,  1S4 
Pac.  498.  The  complaint  Is  awkwardly  drawn, 
and  far  from  clear.  However,  buried  In  a 
mass  of  Immaterial  allegations,  are  the  fol- 
lowing: That  the  plaintiff  was  the  holder 
and  in  possession  of  640  acres  in  Payette 
county,  state  of  Idaho,  describing  it;  that  a 
large  band  of  sheep  belonging  to  defendant 
were  herded  upon  this  land,  thus  consuming 
and  killing  the  grass  to  plainttflCs  damage  In 
the  sum  of  $250.  As  against  a  mere  tort- 
feasor, actual  possession  of  land,  under  a 
claim  of  right  is  sufficient  to  maintain  tres- 
pass. Golden  Gate,  etc.,  Co.  v.  Joshna,  etc.. 
Works,  82  Cal.  184,  23  Pac.  45;  Marks  v. 
Sullivan,  8  Utah,  406,  32  Pac.  66S,  20  L.  B.  A. 
590;  Omaha,  etc.,  Co.  v.  Tabor,  13  Cola  41, 
21  Pac.  925,  6  L.  R.  A.  236,  16  Am.  St  Rep. 
185;  Beaufort  etc.,  Co.  v.  New  River  Lum- 
ber Co.,  86  S.  0.  368,  68  S.  B.  637,  80  L.  K. 
A.  (N.  S.)  243;  Albln  v.  Lord,  39  N.  H.  196; 
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88  C5ye  1017  (9).  It  Is  true  that  many  ded- 
slons  limit  tbe  rule  to  recavery  for  Injury 
to  possession,  and  hold  that  mere  possession 
te  Insufficient  where  the  Injury  is  to  the 
freehold.  38  Cyc.  1020,  notes  73,  74.  Where 
the  -reooyery  is  for  damage  to  grasses  and 
crops  as  in  the  present  case,  the  recovery  is 
for  injury  to  possession  and  not  to  the  free- 
bold.  Albin  T.  Lord,  supra;  Boyington  v. 
Squires,  71  Wis.  276,  37  N.  W.  227;  Inter- 
national, etc.,  Co.  y.  Ragsdale,  67  Tex.  24, 
2  S.  W.  516.  We  conclude  that  the  com- 
plaint states  a  cause  of  action. 

[2]  The  next  assignment  of  error  Is  that 
the  evidence  is  Insufficient  to  support  the  find- 
ings of  fact  and  conclusions  of  law  because: 
First,  respondent  failed  to  prove  that  be  was 
the  owner,  lessee,  or  in  possession  of  the 
lands  described  in  the  complaint ;  .  second, 
the  evidence  shows  that  ai^ellant's  sheep 
were  never  on  the  lands,  and  the  sheep  and 
stock  of  others  were;  third,  the  value  of  the 
grass  at  the  time  of  tbe  destruction  was  not 
proven.  Respondent  showed  that  be  had  en- 
tered part  of  tbe  land  in  question  as  a  home- 
stead entry,  and,  as  to  the  rest,  introduced 
In  evidence  a  lease  purporting  to  have  been 
made  by  tbe  Payette  National  Bank,  of  Pay- 
ette, Idaho,  executed  by  the  cashier.  No  ti- 
tle was  shown  in  tbe  bank,  nor  was  it  shown 
that  tbe  lease  bad  been  autborlzed  by  the 
board  of  directors.  The  evidence  showed 
tb&t  the  plaintiff  was  in  possession  of  tbe 
land  under  a  claim  of  right,  and  this  woold 
entitle  him  to  recover  for  injury  to  the  grass 
under  tbe  rule  stated,  and  authorities  cited. 
In  tbe  preceding  paragraph.  Certain  wit- 
nesses were  permitted  to  testify  that  the 
herders  in  charge  of  the  sheep  said  they 
were  appellant's.  Tbe  admission  of  this  evi- 
dence was  errcMT.  Cox  v.  Crane  Creek  Sheep 
Co.  (Idaho)  200  Pac.  678.  However,  one  wit- 
ness, A.  J.  Barker,  testified  that  he  saw 
sheep  on  tbe  land  whidi  be  knew  were  ap- 
pdlant's  from  the  brand.  One  Wlsonan, 
foreman  for  appellant,  testified  that  appel- 
lant had  leased  the  school  section  adjoining 
resix>ndent's  land,  that  the  sheep  were  on 
that,  and  at  times  were  driven  back  from 
appeUanfs  place.  There  is  evidence  suffi- 
cient to  support  tbe  finding  of  tbe  court  that 
appellant's  sheep  were  on  respondent's  land. 
There  is  evld^ice  that  tbe  sheep  and  stock 
of  others  were  driven  along  a  road  which 
crosses  r«>spondent'B  land,  but  the  evidence 
shows  that  this  was  done  with  respondent's 
permission,  and  tbat  they  did  not  go  off  the 
road.  As  to  tbe  measure  of  damages,  this 
court  has  held: 

"Where  the  action  is  for  damages  sustained 
by  reason  of  the  herding  and  grazing  of  sheep 
upon  the  plaintiff's  lands,  and  for  the  conse- 
quent injury  and  damage  to  bis  growing  crops, 
tiie  measure  of  damages  is  the  value  of  the 
crops  at  tbe  time  of  their  destruction."  Blase 
V.  CoUiDS,  12  Idaho,  689,  87  Pac.  1006. 


[S]  Bespondent  attempted  to  show  tbe  val- 
ue of  the  grasses  destroyed  by  proving  tbe 
rental  value  of  the  land  as  pasture.  Appel- 
lant claims  tbat  this  was  not  in  accordance 
with  tbe  rule  laid  down  in  Risse  v.  Collins, 
supra.  Ordinarily  tbe  rental  value  of  the 
land  would  not  be  proof  of  the  value  of  tbe 
crops.  However,  where  it  is  shown,  as  in 
the  present  case,  that  the  land  was  used  for 
pasture,  and  that  this  was  tbe  use  to  which 
It  would  ordinarily  and  reasonably  be  put, 
proof  of  Its  rental  value  as  pasture  is  a 
proper  method  of  showing  tbe  value  of  tbe 
grass.  In  fact,  it  seems  to  be  tbe  only  meth- 
od which  could  be  adopted.  In  Risse  v.  Col- 
lins supra,  the  court  said,  at  page  696  of 
12  Idaho,  at  page  lOOH.  of  87  Pac,  tbat  it 
would  have  been  proper  for  plaintiffs  to 
have  shown  the  price  they  could  have  secured 
for  tbeir  pasture  or  the  number  of  live  stock 
tbey  could  have  pastured  thereon,  and  tbe 
value  per  month  for  the  pasturage  of  each 
head  of  such  live  stock.  As  to  tbe  value  of 
tbe  grasses  there  is  some  conflict  in  the  evi- 
dence, but  tbere  Is  evidence  sufficient  to  sup- 
port tbe  finding  of  tbe  court  tbat  tbe  grass 
and  crops  destroyed  were  of  tbe  value  of 
$100.      . 

AK>dlant  also  complains  tbat  tbe  court 
erred  In  admitting  testimony  as  to  the  condi- 
tion and  value  of  the  grass  after  it  bad  been 
grazed  off  by  the  sheep.  This  was  admissible 
to  Show  the  extoit  of  the  damage  done. 

l%e  judgment  Is  affirmed,  with  costs  to 
respondent. 

RIGB,  CL  3.,  and  DTTNN  and  LEB,  JX,  eon- 
cur. 


WALTON  V.  CHANNEL.    (No. 


3743.) 
1921. 


(Supreme    Court    of    Idaho.     Oct.   81, 
On  Rehearing,  March  1,  1922.) 

1.  Oflleers  «=>6 1— Removal  statute  Is  pesai 
and,  shosld  be  strictly  oonstmed,  and  oflloer 
not  removed  nnless  he  has  neglected  re- 
qnirad  duties. 

O.  S,  i  8684,  providing  for  the  removal  of 
an  officer  who  "has  refused  or  neglected  to 
perform  tbe  official  duties  pertaining  to  his 
office,"  is  penal  in  its  nature  and  should  be 
strictly  construed.  By  this  is  meant  that  tbe 
court  will  not  enter  a  judgment  of  removal 
unless  it  is  plain  that  the  officer  has  neglected 
or  refused  to  perform  tbe  official  duties  which 
are  clearly  required  of  him  by  law. 

2.  Highways  «=»93— That  roaii  reports  did  not 
In  all  respects  compjy  with  law  and  were  pub- 
lished after  specified  date  held  not  to  require 
officer's  removal. 

Where  the  secretary  and  treasurer  of  a 
highway  district  prepared  certain  financial  and 
road  reports  which  were  submitted  to  the  board 
of  commissioners  and  approved  by  them  and 
thereupon  filed   and  published,  there  was  not 
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such  a  plaiB  refusal  and  neglect  by  the  commis- 
sioners to  perform  'the  official  duties  required 
b7  C.  S.  II  1517  and  1518,  as  to  subject  them 
to  removal  from  office,  although  the  reports 
did  not  in  all  respects  comply  with  the  law 
and  were  not  published  until  after  the  date 
8i(ecified  in  the  statute. 

3.  Highways  «=395 (3)— Payment  of  bills  oan- 
Rot  be  legally  mado  until  oonsidered  ami  al- 
lowed at  regular  meeting  of  commisaloMrs. 

Under  0.  S.  S|  1S04  and  1645,  it  is  the 
duty  of  a  board  of  commissioners  of  a  highway 
district  to  consider  and  allow  or  reject  claims 
against  the  district  at  meetings  of  the  board 
duly  held.  The  minutes  of  the  meetings  of  the 
board  must  show  all  claims  which  were  consid- 
ered and  allowed  or  rejected.  Payment  of  bills 
cannot  be  legally  made  until  after  the  board  of 
commissioners,  at  a  meeting,  has  considered 
and  allowed  the  same. 

4.  Highways  <8=>95(2)— Commissioners  cannot 
oonslder  ud  allow  or  rejoot  bill  after  pay- 
ment 

The  board  of  commissioners  of  a  highway 
district  cannot  consider  and  allow  or  reject  a 
bill  against  the  district  after  it  has  been  paid. 
Xheir  action  in  attempting  so  to  do  is  a  nullity. 

5.  Highways  ^=>93— Fallare  of  oommlssloners 
to  oonslder,  allow,  or  reject  elalmt  before 
their  payment  Is  neglect  warranting  removal 
from  effloe. 

A  failure  by  a  board  of  commissioners  of 
a  highway  district  to  consider  and  allow  or  re- 
ject claims  against  the  district  before  they  are 
paid  is  neglect  of  official  duty,  for  which  they 
may  be  removed  from  office. 

6.  Highways  «=396(l)  —  Commlsaloners  must 
require  additional  bends  of  treaserer  when 
funds  exceed  80  per  cent,  of  the  amount  of 
his  bonds  already  filed. 

Under  C.  B.  {  1504,  it  was  the  duty  of  the 
board  of  oommissiooers  to  require  of  the  treas- 
urer additional  bonda  whenever  it  became 
certain  that  the  funds  in  his  hands  exceeded 
or  would  exceed  80  per  cent,  of  the  amount 
of  the  bonds  already  filed  by  him. 
Budge  and  McCarthy,  JJ.,  dissenting  in  part. 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock,  Judge. 

Action  by  E.  F.  Walton  against  C.  B. 
Channel  to  remove  the  latter  from  the  office 
of  Commissioner  of  Twin  Falls  Highway 
District  and  to  recover  statutory  penalty. 
Judgment  for  plalntUT,  and  defendant  ap- 
peals.   Affirmed. 

Walters,  Hodgln  &  Bailey,  B.  M.  Wolfe," 
J.  V.  Martin,  and  L.  A.  Wade,  all  of  Twin 
Falls,  for  appellant. 

Turner  K.  Hackman  and  Homer  O.  Mills, 
both  of  Twin  Falls,  and  E.  B.  Dampier,  of 
Rupert,  for  respondent. 

RICE,  C.  J.  This  is  one  of  three  actions 
Instituted  by  respondent  under  the  provl- 
aiooB  of  C.  S.  i  8684,  to  remove  from  office 
the  commissioners  of  Twin  Falls  Highway 


District  and  recover  from  each  the  statntory 
penalty.  The  three  cauaes  were  constdidated 
for  the  purpose  of  trial  and  appeal,  and  a 
separate  Judgment  rendered  against  each  of 
the  commissioners. 

[1]  C.  S.  S  8684,  providing  for  the  removal 
of  an  officer  who  "has  refused  or  neglected 
to  perform  the  official  duties  pertaining  to 
his  office,"  Is  penal  In  Its  nature  and  should 
be  strictly  constmed.  By  this  is  meant  that 
the  court  should  not  enter  judgment  of  re- 
moval onless  it  is  plain  that  the  officer  has 
neglected  or  refused  to  perform  official  du- 
ties which  are  clearly  required  of  him  by 
law. 

The  information  In  this  proceeding  states 
fifty  causes  of  action.  TOiey  may  be  grouped 
under  three  heads,  which  will  be  considered 
Aeparataly. 

[21  It  is  diarged  that  appellant  refused 
and  neglected  to  make,  file,  and  pabUdi  cer- 
tain reports  for  the  years  1919,  1920,  and 
1021  as  required  by  C.  S.  ||  1617  and  1618. 

C.  S.  i  1517,  Is  as  foUows: 

"On  or  before  the  first  day  of  February  in 
each  year,  the  highway  board  will  make  a  re- 
port of  the  condition  of  the  work,  construction, 
maintenance  and  repair  of  all  the  highways 
within  the  district;  accompanied  by  a  map  or 
maps  thereof,  together  with  any  other  facts 
necessary  for  setting  forth  generally  the  situ- 
ation and  condition  of  the  highways  witliiB 
such  dlRtrict.  Such  reports  shall  be  made  in 
triplicate,  and  one  of  such  reports  shall  be 
filed  in  the  office  of  the  highway  board,  one 
in  the  office  of  the  department  of  public  works, 
and  one  with  the  derk  of  the  board  of  county 
commissioners." 

C.  S.  S  ISIS,  is  as  follows: 

"On  or  before  the  first  day  of  February  of 
each  year,  the  highway  board  shall  make  and 
file  in  its  office  a  fuU,  tme  and  correct  state- 
ment of  the  financial  condition  of  such  district 
on  the  first  Monday  of  the  preceding  January, 
giving  a  statement  of  the  liabilities  and  assets 
of  the  district  on  such  first  Monday  of  Janu- 
ary; a  copy  of  such  statement  shall  be  pub- 
lished in  at  least  one  issue  of  some  newspaper 
published  in  the  county." 

The  record  discloses  that  a  combined  fi- 
nancial and  road  report,  signed  by  the  secre- 
tary of  the  district  and  bearing  the  names 
of  the  members  of  the  board,  was  made  on 
Fphmary  1,  1919,  and  March  12,  1920,  upon 
blanks  furnished  by  the  state  highway  en- 
gineer, and  a  financial  report  published  In 
the  Twin  Falls  News  on  February.  6,  1919, 
and  March  13,  1920,  re8i)ectively ;  that  a 
separate  detailed  financial  report  was  also 
made  on  March  12,  1920,  and  on  February 
10,  1921,  signed  by  the  treasurer  of  the  dis- 
trict, which  latter  report  was  published  in 
the  Twin  Falls  News  on  March  8,  1821 ;  that 
a  road  report,  accompanied  by  maps,  was 
made  on  March  19,  1921,  signed  by  the  ap- 
pellant as  president  of  the  board  and  one 
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Staart  R.  Taylor  as  secretary;  that  maps 
were  not  called  for  in  the  blank  financial  and 
road  reports  furnished  by  the  state  highway 
engineer,  bnt  that  on  March  19,  1921,  road 
reports  with  proper  maps  were  made  and 
filed  with  the  director  of  the  district  for 
the  years  1919,  1920,  and  1921;  that  all  of 
the  above  reports  were  made  in  triplicate 
one  copy  being  filed  in  the  office  of  the  high- 
way board,  one  in  the  office  of  the  depart- 
ment of  public  works,  and  one  with  the 
clerk  of  the  board  of  county  commissioners. 
It  also  appears  from  the  record  that  the 
board  did  not  originally  direct  the  secre- 
tary and  treasurer  to  prepare  the  reports, 
bnt  it  was  assumed  that  It  was  his  duty  to 
do  so;  that  the  reports  were  submitted  to 
the  board  and  approved  by  them,  and  there- 
npon  published  and  filed  as  before  stated. 

While  It  is  true  that  the  preparation,  fil- 
ing, and  publication  of  these  reports  fulfilled 
an '  important  purpose  and  are  mandatory 
(Robinson  t.  Huffaker,  23  Idaho,  173,  129 
Pac.  334),  we  do  not  think  in.  this  case  there 
was  such  a  plain  refusal  or  neglect  on  the 
part  of  appelant  in  this  regard  as  to  sub- 
ject him  to  removal  from  office  therefor. 

[3]  The  Information  also  alleg^ea  that  it 
was  the  official  duty  pertaining  to  the  office 
of  highway  commissioner  to  consider,  allow, 
or  disallow  all  claims  filed  with  the  high- 
way board  before  payment  thereof;  that  ap- 
pellant has  neglected  and  refused  to  con- 
sider and.  aUow,  at  a  meeting  of  the  board 
of  highway  commissioners,  certain  claims 
against  the  district  before  the  same  were 
paid.  The  various  claims  referred  to  are 
set  forth  in  various  causes  of  action  and 
aggregate  approximately  $1,053,514.46.  A 
large  number  of  tbe  items  were  for  wages 
paid  to  the  employes  of  the  district  The 
manner  of  making  such  payment  is  shown 
by  the  evldoice  to  have  been  Bubatautially 
as  follows:  Time  sheets  were  kept  by  the 
different  foremen  on  the  work.  These  time 
sheets  were  turned  in  daily,  sworn  to  by 
the  fbremen,  and  from  these  sheets  the  ];>ay 
roll  was  made  up  showing  the  names  of  the 
men  and  where  and  upon  what  work  em- 
ployed. Tbe  pay  roll  was  then  checked  and 
O.  K.'d  by  the  director  of  highways.  War- 
rants were  prepared  in  the  highway  office 
and  taken  to  the  secretary  and  president  ol 
the  board,  who  signed  the  same,  whereupon 
they  were  delivered  to  the  employes.  At 
tbe  next  regular  meeting  of  tbe  board,  these 
various  pay  rolls  were  presented  to  the  board 
and  allowed  or  approved.  Material  purchas- 
ed by  the  board,  such  as  lumber  and  ce- 
ment machinery,  and  other  equipment  was 
shown  by  the  evidence  to  have  been  handled 
substantially  as  follows:  When  any  such 
shipment  of  material  arrived,  the  director 
of  highways,  or  same  one  under  his  diarge, 
checked  the  items  in  the  shipment  and  ap- 
proved them.  Warrants  were  then  prepared, 
signed  by  the  secretary  and  president,  and 
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delivered  In  payment  Freight  charges  were 
paid  in  the  same  manner.  After  having 
been  so  paid,  such  items  were  presented  to 
the  board  and  approved  or  allowed. 

O.  S.  i  1504,  provides  that  regular  meet- 
ings of  the  board  of  highway  commissioners 
shall  be  held  at  least  quarterly.  This  sec- 
tion contains  the  following  provision: 

"The  minutes  of  all  meetings  mnst  show 
what  bills  are  submitted,  considered,  allowed 
or  rejected.  The  secretary  shall  m^e  a  list 
of  all  bills  presented,  showing  to  whom  pay- 
able, for  what  service  or  material,  when  and 
where  used,  amount  claimed,  allowed  or  dis- 
allowed. Sach  list  shall  be  signed  by  the 
chairman  and  attested  by  the  secretary." 

G.  S.  1 1645,  is  in  part  as  follows; 

"Tbe  secretary  shall  countenign  all  drafts 
and  warrants  on  the  district  treasury,  and  no 
payment  of  district  funds  shall  be  made  except 
on  draft  or  warrant  countersigned  by  him.  He 
shall  not  countersign  any  such  draft  or  war- 
rant until  he  has  found  that  payment  has  been 
legally  authorized ;  that  the  money  therefor 
has  been  duly  appropriated  and  that  such  ap- 
propriation has  not  been  exhausted." 

There  are  no  other  provisions  of  the  high- 
way district  law  pertaining  to  the  allowance 
or  rejection  of  claims  against  a  district,  and 
the  payment  thereof.  Construing  the  two 
sections  together,  one  must  necessarily  con- 
clude that  the  board  of  commissioners  Is 
the  only  body  authorized  to  aUow  claims 
against  the  district;  that  claims  must  be 
considered  and  allowed  or  rejected  at  meet- 
ings of  the  board  duly  held;  that  the  min- 
utes of  tbe  meetings  of  the  board  must  show 
the  claims  that  were  considered  and  allowed 
or  rejected;  that  payment  could  not  le- 
gally be  made  until  the  board  of  commission- 
ers, at  a  meeting,  had  considered  and  allow- 
ed the  same.  It  is  true  the  secretary  dis- 
regarded the  law  in  countersigning  warrants 
before  he  found  that  payment  had  been  le- 
gally authorized,  but  the  illegal  action  of 
tbe  secretary  cannot  be  regarded  as  an  ex- 
cuse for  the  members  of  the  hoard  in  refus- 
ing or  neglecting  to  do  their  duty. 

[4]  The  question  arises  whether  the  board, 
by  subsequently  allowing  the  claims  which 
had  already  been  paid,  acted  in  an  illegal 
manner,  but  acted  to  such  an  extent  as  to 
prevent  their  removal  for  nonfeasance.  To 
hold  that  the  board  acted  by  considering 
claims  and  allowing  them  after  they  bad 
been  paid  would  be  equivalent  to  destroying 
the  vitality  of  the  statute.  What  would  It 
avail  the  district  for  the  board  to  disallow 
a  claim  which  had  been  paid?  Moreover, 
to  so  hold  would  Involve  an  essential  con- 
tradiction in  terms,  for  a  bill  which  has 
been  paid  no  longer  exists  as  a  claim  against 
the  district.  The  so-called  action  of  the 
board  after  payment  is  a  nullity,  for  there 
is  nothing  for  It  to  act  uiK>n.  If  an  illogal 
bill  has  been  paid,  any  action  looking   to- 
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ward  a  recovery  by  the  district  of  the 
amonnt  so  paid  would  be  a  procedure  of  an 
entirely  different  nature  from  the  rejection 
of  the  bill. 

If  under  the  law  it  were  possible  for  the 
director  of  highways  to  be  clothed  with  pow- 
er to  examine  and  approve  claims  against 
the  district,  then  the  action  of  the  board  in 
subeequeutly  approving  the  allowance  of  the 
claims  would  amount  to  ratification  and  be 
equivalent  to  previous  authorization  on  their 
part  But  the  law  contains  no  such  provi- 
sion. Under  the  law,  no  officers  of  the  dis- 
trict other  than  the  members  of  the  board 
are  authorized  to  examine,  consider,  and  al- 
low or  reject  claims. 

[6]  We  must  conclude,  therefore,  that  the 
members  of  tbe  board  neglected  to  perform 
their  official  duties,  in  that  they  fklled  to 
consider  and  allow  or  reject  claims  against 
the  district  before  they  were  paid. 

It  is  suggested  that  on  account  of  the  mag- 
nitude of  the  work,  the  board  used  tbe  only 
feasible  metbod  available  at  the  time.  From 
a  perusal  of  the  record,  we  do  not  find  any 
reason  to  call  in  question  tbe  honesty  of  pui> 
pose  of  the  m«nbere  of  tbe  board  in  endeav- 
oring to  construct  and  perfect  a  system 
of  highways  for  their  district ;  nevertheless, 
we  must  bold  that  tbe  board  of  highway  com- 
missioners are  not  a  law  onto  tbemselves. 
They  have  no  authority  to  disregard  any 
portion  of  tbe  statute  to  wbidi  they  owe 
their  official  existence,  or  strip  from  it  any 
provision  in  so  vital  a  matter  as  tbe  expendi- 
ture of  its  funds.  In  Robinson  v.  HufTaker, 
supra.  It  is  said: 

"It  is  the  duty  of  a  public  official  to  obey 
the  law,  and  be  cannot  justify  bis  acts  upon 
tbe  ground  that  be  does  not  believe  it  will  be 
necessary  to  obey  such  law." 

[6]  C.  S.  {  1604,  also  contains  tbe  follow- 
ing: 

"The  officers  of  the  district  shall  take  and 
file  with  the  secretary  an  oath  for  the  faithful 
performance  of  the  duties  of  their  respective 
offices.  Tbe  treasurer  shall  on  his  appointment 
execute  and  file  with  the  secretary  an  official 
bond  in  such  amount  as  may  be  fixed  by  the 
highway  board,  which  shall  not  be  less  than 
$5,000;  and  shall  thereafter  from  time  to  time 
execute  and  file  such  further  bonds  as  may 
be  required  of  the  highway  board  in  amounts 
fixed  by  them,  which  amounts  shall  be  at  least 
sufficient  to  cover  the  probable  amounts  of 
money  coming  to  his  hands  and  25  per  cent, 
thereof  in  addition  thereto." 

Upon  assuming  tbe  duties  of  bis  office,  tbe 
treasurer  executed  and  filed  a  bond  for  $5,- 
000.  No  additional  bond  was  filed,  although 
tbe  district  came  into  possession  of  funds 
greatly  exceeding  the  amount  of  the  bond. 
Money  derived  from  the  sale  of  district 
bonds  amounting  to  $1,250,000  was  remitted 


by  the  purchasers  to  two  of  tbe  principal 
banks  at  Twin  Falls,  and  subsequently  dis- 
tributed to  various  banks  tbroughoot  tbe  dis- 
trict These  banks  all  executed  bonds  to 
guarantee  repayment  of  these  funds  deposit- 
ed with  tbem,  and  the  money  was  witbdrawn 
from  these  banks  only  on  clieck  signed  by  tlie 
secretary  and  chairman  of  the  board.  After 
the  bonds  had  been  sold,  and  before  the 
proceeds  were  remitted  to  tbe  district  tbe 
board  considered  the  matter  of  increasing 
the  treasurer's  bond,  and  upon  advice  of  tbeir 
attorney  to  tbe  effect  that  the  provisions  of 
O.  S.  i  1501,  relating  thereto,  were  directory 
and  not  mandatory,  ctmdnded  tbat  tbe  funds 
were  amply  protected  and  that  it  wonld 
not  be  necessary  to  require  additional  b<md8 
of  tbe  treasurer.  It  was  shown  tbat  addi- 
tional bonds  sufficient  to  protect  the  fimds 
of  the  district  would  require  an  expenditure 
of  some  $5,000  or  $6,000.  It  should  be  noted 
that  the  plan  adopted  by  the  board  ignored 
the  provision  of  secti<Hi  1504  that  the  treas- 
nrer  has  control  of  all  funds  belonging  to 
the  district  from  any  source.  The  law  at 
that  time  contained  no  provision  requiring 
depository  bonds  by  the  banks  with  whom 
the  funds  of  the  district  were  deposited. 
The  only  provision  contained  in  tbe  law  for 
the  protection  of  the  funds  of  the  district  by 
a  bond  was  that  quoted  above.  The  plan 
adopted  by  the  board  did  not  meet  tbe  pur^ 
pose  of  the  law.  Tbe  bonds  required  of  the 
various  depositories  protected  the  district 
against  loss  from  them,  but  it  did  not  pro- 
tect the  district  against  possible  lose  throngta 
tbe  action  of  the  treasurer  and  tbe  ebalr- 
man  of  the  board. 

The  provision  of  tbe  statute  quoted  above 
relating  to  bonds  to  be  given  by  the  treaii- 
tirer  contains  at  least  two  requirements: 
First,  that  a  bond  of  $5,000  shall  be  required 
of  tbe  treasurer  upon  his  appointment;  sec- 
ond, additional  bonds  shall  lie  required  from 
time  to  time  In  such  amounts  as  shall  be 
fixed  by  the  board  upon  its  estimate  as  to 
tbe  probable  amonnt  of  money  to  come  into 
his  hands. 

The  board  has  discretion  in  estimating  tbe 
probable  amount  whidi  will  come  into  the 
treasurer's  hands.  For  a  corrupt  exercise 
of  such  discretion,  its  members  would  be 
ameanable  to  tbe  pimlsbment  provided  in 
C.  S.  H  S670  and  8081. 

But  tbe  requirement  of  additional  bonds, 
when  it  is  certain  tliat  the  funds  have  exceed- 
ed or  will  exceed  80  per  cent,  of  amount  of 
the  bond  already  filed,  is  not  discretionary. 

In  respect  to  tbe  treasurer's  bond,  also, 
appellant  neglected  to  perform  tbe  official 
duty  required  of  him  by  law. 

The  Judgment  Is  affirmed,  with  costs  to 
re^ondent. 

DUNN  and  LEE.  JJ.,  concur. 
BUDGE  and  McCARTHT,  JJ.,  dissent 
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On  Bdiiearlng. 

RICE,  0.  J.  A  rehearing  was  granted  in 
tbis  case  and  tbe  canse  reargued  at  tbe  pres- 
ent term. 

I  adlxere  to  the  yiews  heretofore  expressed 
by  me  in  this  case. 

DUNN,  J.,  concnrs. 

LBB,  J.  (specially  concurring).  In  the  able 
and  Instructive  briefs  and  oral  argument  of 
appellant's  counsel  on  the  rehearing  of  this 
cause,  they  direct  our  attentimi  to  the  lan- 
guage used  in  Footing  v.  Isaman,  7  Idaho, 
iSSl,  65  Pac.  434,  wherehi,  at  page  581  of  the 
Idaho  report  (66  Pac.  435),  it  is  said: 

"Tbe  coart  thus  found  that  tbe  appellant  was 
honest  in  tbe  discharge  of  his  duties  and  ^ 
making  charges  against  the  county.  In  the  en- 
actment of  said  section  7459  [C.  S.  sec.  86841 
we  do  not  believe  it  was  the  intention  to  visit 
tbe  severe  penalty  provided  by  said  section 
when  the  officer  acts  in  perfect  good  faitii,  and 
under  an  honest  conviction  that  he  is  acting 
within  the  law,  or  for  an  honest  error  of  judg- 
ment when  honestly  acting  under  the  advice 
of  tbe  legal  advisor  provided  for  him  by  law." 

And  counsel  very  pertinently  inqnire  If  It 
Is  the  intention  of  this  court  to  now  d^art 
from  the  doctrine  there  announced.  It  must 
be  conceded,  as  pointed  out  by  ISi.  Justice 
Quarles  in  the  dissenting  opinion  in  that 
case,  that  the  rule  as  therein  announced, 
'vrhen  applied  to  the  facts  .of  that  case,  can- 
not be  reconciled  with  a  number  of  decisions 
of  this  court,  both  earlier  and  later  than 
this  isonouncement.  See  Rankin  v.  Jauman, 
4  Idaho,  63,  86  Pac.  502;  Rankin  v.  Jauman, 
4  Idaho,  394,  39  Pac.  1111;  Pouting  v.  Isa- 
man, 7  Idaho,  283,  62  Pac.  680;  MlUer  v. 
Smith,  7  Idaho,  204,  61  Pac.  824;  Roblnscm 
T.  Huffaker,  23  Idaho,  178,  129  Pac.  S34. 

In  MQIer  v.  Smith,  supra,  at  page  213  in 
the  Idaho  report  (129  Pac.  827),  this  language 
is  used: 

"The  sUtnte  itoelf  (section  7469  [C.  S.  sec. 
8684])  does  not  specifically  require  that  fees 
shall  be  fraudulently,  willfully,  or  corruptly 
charged  and  collected,  to  warrant  the  removal 
of  tbe  officer;  nor  does  it  declare  that  neglect 
of  official  duty  shall  be  wUlful  or  corrupt.  The 
statute  contemplates  that  when  illegal  fees 
are  charged  and  collected,  or  when  an  officer 
has  refused  or  neglected  to  perform  the  offidal 
duties  pertaining  to  his  office,  and  those  facts 
are  properly  shown  to  a  court,  the  informer 
has  made  out  his  case.  Tbe  proof  of  those 
facts  is  proof  of  the  intent  with  which  they 
were  done,  and  such  acta  can  only  be  excused 
by  showing  that  they  were  done  or  not  done 
by  reason  of  a  wrong  construction  of  an  ob- 
scure or  doubtful  statute,  but  cannot  b«  ex- 
cused by  a  plea  of  ignorance  of  the  plain  pro- 
visions of  the  law." 

In  Robinson  v.  Huffaker,  snpra,  it  is  said: 

"It  is  the  duty  of  a  public  official  to  obey 
the  law,  and  he  cannot  justify  his  acts  On  not 


WALTON  T.  CHANNEL  665 

(104  F.) 

doing  so]   upon  the  ground  thft  he  does  not 
believe  it  will  be  necessary  to  obey  such  law." 


I  nnderstand  that  the  majority  opinion 
holds  that  an  officer  who  is  not  subject  to 
removal  under  the  impeachment  provisions 
of  the  Constitution  is  subject  to  removal 
under  O.  S.  {  8684,  under  either  one  of  two 
conditions:  (1)  Whenever  he  has  been  guilty 
of  charging  or  collecting  illegal  tees  for  ser- 
vices rendered  or  to  be  rendered  in  his  of- 
fice, (2)  or  has  refused  or  neglected  to  per- 
form official  duties  pertaining  to  his  office, 
notwithstanding  his  honesty  of  purpose,  and 
that  this  holding  Is  in  harmony  with 
the  earlier  decisions  excepting  possibly  the 
Pouting  V.  Isaman  Case,  supra.  In  the  more 
recent  case  of  Archbold  v.  Htmtington,  84 
Idaho  — ,  201  Pac.  1041,  In  discussing  the 
questioa  of  Intent,  It  Is  said  that — 

This  statute  "does  not  require  any  intent  to 
violate  law,  in  tbe  sense  of  having  an  evil  or 
corrupt  motive  or  intent  It  does  imply  a  con- 
scious wrong,  and  may  be  distinguished  from 
an  act  maliciously  or  corruptly.done,  in  that  it 
does  not  necessarily  imply  an  evil  njnd,  but  Is 
more  nearly  synonymoos  with  intentionally,' 
'designedly,'  *withoat  lawful  ezcnse,'  and  there- 
fore not  accidental." 

Not  every  Infraction  or  departure  from  the 
strict  letter  of  the  law  will  subject  an  officer 
to  removal  under  this  stiatute,  for  the  law 
does  not  concern  itself  with  trlBes,  nor  does 
it  require  a  degree  of  efficiency  and  exact-; 
ness  in  the  performance  of  official  duties  that 
cannot  be  reasonably  complied  with  in  the 
exercise  of  ordinary  care  and  diligence.  But 
where  there  has  been  such  a  plain  departure 
from  the  requirements  of  the  statute  as  is 
shown  in  tMs  case,  the  official  cannot  escape 
the  consequences  of  his  wrongful  action  by 
a  claim  that  he  acted  in  good  faith,  without 
any  evil  or  corrupt  mottve.  As  stated  in 
Rankin  v.  Jauman,  supra,  at  page  66  of  the 
Idaho  report  (36  Pac.  606): 

"The  right  of  the  Legislature  to  provide  for 
tbe  summary  removal  of  incompetent  or  un- 
faithful officers  is  no  new  doctrine.  •  *  • 
It  arises  from  the'  exigencies  of  government." 

With  regard  to  the  fiftieth  rar  last  cause  of 
action,  wherein  It  la  diarged  that  appellant 
failed  to  perform  an  official  duty  In  not  re- 
qnirlng  the  treasurer  to  give  additional  bonds 
from  time  to  time,  in  such  amount  as  should 
be  fixed  by  die  board  upon  its  estimate  of 
the  probable  amount  of  money  coming  into 
his  hands,  it  appears  that  the  commission 
was  advised  by  reputable  counsel  that  this 
provision  of  the  statute  was  directory  and 
not  mandatory,  and  that  it  accepted  and  act- 
ed upon  this  advice.  It  also  appears  tliat 
under  the  irians  adopted  by  the  commission- 
ers, it  was  arranged  that  all  funds  coming 
into  the  treasury  should  be  kept  in  certain 
banks,  which  executed  bonds  for  the  pro- 
tection of  this  money,  resulting  }n  a  substan- 
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tlal  sarInK  to  the  district  In  not  being  re- 
quired to  procure  additional  bonds  for  Its 
treasurer,  Imposing  tliat  burden  upon  tlie 
Iwnks,  which  assumed  It  for  the  purpose  of 
baTing  this  money  on  deposit  with  them  until 
it  was  used.  While  this  Is  not  a  compliance 
with  the  statute,  I  am  of  the  opinion  that 
it  having  taken  a  bond,  its  failure  to  re- 
quire additional  bonds  of  its  treasurer,  under 
the  facts  and  circumstances  disclosed  by  the 
record  In  this  case^  would  not  be  such  an 
omission  to  perform  an  official  duty  as  would 
render  the  commissioners  subject  to  the  pen- 
alty of  this  statute.  Had  the  funds  of  the 
district  been  deposited  with  the  treasurer 
without  the  requirement  of  additional  bonds 
sufficient  to  protect  the  same,  or  had  loss 
resulted  through  depositing  tUs  money  Iq,  the 
banks,  which  were  bonded  for  Its  safe-keep- 
ing, such  failure  might  have  been  malfeas- 
ance; but  in  my  view  it  does  not  constitute 
such  nonfeasance  within  the  meaning  of  the 
statute  as  would  render  the  commissioners 
subject  to  removal. 

The  failure  df  the  board  to  audit  and  allow 
claims  presented  against  the  district,  and  the 
disbursement  of  more  than  a  million  dollars 
in  the  manner  pointed  out  In  the  majority 
opinion,  constitutes  such  a  clear  and  unmis- 
takable violation  of  the  statute  that  to  hold 
that  public  officers  might  escape  the  conse- 
quences of  such  action  upon  the  ground  that 
the  method  of  payment  prescribed  by  the 
statute  was  impractical,  and  that  they  had 
adopted  a  better  system,  and  had  acted  In 
entire  good  faith  In  so  doing,  without  con- 
sequent loss  to  the  public,  would  be  tanta- 
mount to  repealing  this  statute,  iwhlch  Is  the 
province  of  the  Legislature  and  not  of  the 
courts.  I  therefore  concur  in  the  affirmance 
Of  the  Judgment  of  the  court  below. 

BUDGE,  J.  (concurring  specially  in  part 
and  dissenting  in  part).  The  preparation  of 
the  opinion  in  this  case  was  first  assigned 
to  the  writer,  and  therefore  this  opinion  con- 
tains many  of  the  facts  now  set  out  In  the 
majority  opinion. 

This  Is  one  of  three  actions  Instituted  by 
respondent  under  the  provisions  of  O.  S.  J 
8684,  to  remove  from  office  the  commission- 
ers of  Twin  Falls  Highway  District  and  sub- 
ject <>ach  to  the  statutory  penalty.  The  three 
causes  were  consolidated  for  the  purposes  of 
trial  and  appeal,  and  a  separate  Judgment 
rendered  against  each  of  the  commissioners. 

O.  S.  {  8684,  provides  that— 

"When  an  Information  in  writing,  verified  by 
the  oBth  of  any  person,  is  presented  to  a  dis- 
trict court,  alleging  that  any  officer  within  the 
jurisdiction  of  the  conrt  has  been  gnilty  of 
charging  and  collecting  illegal  fees  for  services 
rendered  or  to  be  rendered  in  his  office,  or  has 
refused  or  neglected  to  perform  the  official 
duties  pertaining  to  bis  office,  the  court  must 
cite  the  party  charged  to  appear  before  the 
court  •  •  •  and  •  •  •  must  proceed  to 
h«ar,  in  a  summary  manner,  the  information 


and  evidence  offered  in  snpport  of  the  same, 
*  *  *  and  the  answer  and  evidence  offered  by 
the  party  informed  against;  and  if  on  such 
bearing  it  appears  that  the  charge  is  sustained, 
the  court  must  enter  a  decree  that  the  party 
informed  against  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  $600  in  favor  of 
the  informer,  and  such  costs  as  are  allowed  in 
civil  cases."  ' 

The  information  In  this  proceeding,  wMch 
states  50  causes  of  action,  Is  based  upon  the 
alleged  refusal  or  neglect  of  appellant  to 
perform  official  duties  pertaining  to  bis  ofllce 
as  a  highway  commissioner.  It  is  diarged 
that  appellant  refused  and  neglected  (Nos. 
1  to  15)  to  make,  file,  and  publish  certain 
reports  for  the  years  1818, 1920,  and  1921,  as 
required  by  C.  S.  |§  1517  and  1518  (Nos.  16 
to  49) ;  to  consider  and  allow  certain  clalihs 
against  the  district  before  payment  thereof; 
and  (No.  50)  to  require  the  treasurer  of  the 
district  to  execute  and  file  an  Increased  or 
additional  bond  sufficient  to  cover  the  amount 
of  money  coming  into  his  possession  and  25 
per  cent,  thereof  in  addition  thereta 

O.  S.  i  1517,  provides  that— 

"On  or  before  the  first  day  of  February  in 
each  year,  the  highway  board  shall  make  a 
report  of  the  condition  of  the  work,  construc- 
tion, maintenance  and  repair  of  all  the  high- 
ways within  the  district ;  accompanied  by  a  map 
or  maps  thereof,  together  with  any  other  facta 
necessary  for  setting  forth  generally  the  sit- 
uation and  condition  of  the  highways  within 
such  district.  Such  reports  shall  be  made  in 
triplicate,  and  one  of  such  reports  shall  be  filed 
in  the  office  of  the  highway  l>oard,  one  in  the 
office  of  the  department  of  public  works,  and 
one  with  the  clerk  of  the  board  of  county 
commissioners." 

C.  S.  {  1518,  Is  as  follows : 

"On  or  before  the  first  day  of  February  of 
each  year,  the  highway  board  shall  make  and 
file  in  its  office  a  full,  true  and  correct  state- 
ment of  the  financial  condition  of  such  dis- 
trict on  the  first  Monday  of  the  preceding 
January,  giving  a  statement  of  the  liabilities 
and  assets  of  the  district  on  such  first  Monday 
of  January;  a  copy  of  such  statement  shall  be 
published  in  at  least  one  issue  of  some  news^ 
paper  published  in  the  county." 

The  record  discloses  that  a  combined  finan- 
cial and  road  report,  signed  by  the  secretary, 
Stuart  H.  Taylor,  and  bearing  the  names 
of  the  members  of  the  board,  was  made  on 
February  1,  1919,  and  March  12,  1920,  upon 
blanks  furnished  by  the  state  highway  en- 
gineer and  the  financial  report  was  published 
in  the  Twin  FaUs  News  on  February  6,  1919, 
and  March  13,  1920,  respectively;  that  a 
separate  detailed  financial  report  was  also 
made  on  March  12, 1920,  and  on  February  10, 
1921,  signed  by  Taylor  as  treasurer,  and  the 
lotter  report  published  In  the  Twin  Falls 
News  on  March  8,  1921;  that  a  road  report 
accompanied  by  maps  was  made  on  March  19, 
1921,  signed  by  appellant  as  president  ot 
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the  board  and  by  Taylor  aa  secretary;  that 
maps  were  not  called  for  In  the  blank  finan- 
cial and  road  reports  famished  by  the  state 
highway  engineer,  but  that  on  March  19, 
1921,  road  reports  with  proper  maps  were 
made  and  filed  by  the  director  of  the  district 
tor  the  years  1919,  1820,  and  1921 ;  and  that 
all  of  the  above  reports  were  made  In  tripli- 
cate, and  one  copy  filed  In  the  office  of  the 
highway  board,  one  in  the  office  of  the  de- 
partment of  public  works,  and  one  with  the 
derk  of  the  board  of  oonnty  commissioners. 

Respondent  first  contends  that  the  failure 
of  the  board  to  make,  sign,  and  publish  these 
r^>orts  indMdnaUy,  on  the  date  and  in  the 
manner  provided  by  the  statute,  renders  each 
member  pf  the  board  subject  to  removal  from 
office  and  the  statutory  penalty,  in  the  ab- 
sence of  any  allegation  that  the  acts  com- 
plained of  were  knowingly,  willfully,  or  cor- 
ruptly performed. 

The  question  then  arises  whether  the  mem- 
bers of  the  board  were  required  to  make, 
file,  or  publish  these  reports  personally. 

O.  S.  i  1507,  provides  that — 

"•  •  •  Said  board  [the  highway  board] 
shall  also  have  power  to  manage  and  conduct 
the  business  and  affairs  of  the  district;  make 
and  execute  all  necessary  contracts;  have  an 
office  and  employ  and  appoint  snch  agents,  at- 
torneys, officers  and  employees  aa  may  be  re- 
quired, and  prescribe  their  duties  and  fix  their 
compensation.    •    •    •" 

C.  S.  i  1611,  provides  that~ 

"The  grant  of  powers  in  this  chapter  con- 
tained to  highway  districts  and  to  highway 
boards  and  the  officers  and  agents  thereof,  shall 
be  liberally  construed,  as  a  broad  and  general 
grant  of  powers,  to  the  end  that  the  control 
and  administration  of  such  districts  may  be 
efficient;  nor  shall  the  enumeration  of  certain 
powers  that  would  be  implied  without  such 
enumeration  be  construed  as  a  denial  or  ex- 
clusion of  other  Implied  powers  necessary  for 
the  free  and  efficient  exerdse  of  the  powers 
expressly  granted." 

Under  the  provialcms  of  the  above  sections, 
we  are  of  the  opinion  that  It  was  within  the 
power  of  the  board  to  direct  its  secretary  to 
make  the  reports  required  by  O.  S.  Sf  1517 
and  1518,  and  to  subsequently  ratify  and 
confirm  such  reports,  and  we  therefore  hold 
that  the  reports  so  made  were  the  reports  of 
tbe  board. 

Having  arrived  at  this  condnslon,  we  are 
not  called  upon  to  consider  or  discuss  any 
mlsfeainance  or  malfeasance  of  which  the 
board  may  be  guilty  by  reason  of  the  fact  that 
the  reports  were  not  made  at  the  time  re- 
quired by  the  statute,  or  were  not  accom- 
panied by  maps,  or  published  before  Febru- 
ary Ist  of  each  year,  inasmuch  as  section 
8684,  supra,  is  aimed  at  nonfeasance  rather 
than  misfeasance  or  malfeasance  on  the  part 
of  public  officers. 

In  Corker  v.  Fence,  12  Idaho,  152,  86  Faa 
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388,  the  board  of  equalization  had  failed  com- 
pletely  in  assessing  the  property  of  their 
county  at  its  fair  cash  value,  but  It  was  held 
that  the  fact  that  they  had  met  and  acted 
was  sufficient  to  clear  them  of  the  charge  of 
nonfeasance  in  office,  and  the  court  stated 
that  If  they  had  acted  corruptly  they  would 
be  within  the  purview  of  Rev.  Codes,  }  7445 
(now  C.  S.  S  8670),  rather  than  Rev.  Codes, 
{  7459  (now  O.  S.  8  8684). 

In  Corker  v.  Coweu,  30  Idaho,  213,  164 
Pac.  85,  this  court  said : 

"It  is  contended  at  some  length  that  the 
respondent  failed,  neglected  and  refused  to  per- 
form her  official  duties,  in  that  she  failed  to 
make  two  annual  reports  as  required  by  law. 
But  it  is  conceded  that  she  did  make  tiie  re- 
ports. Having  done  so  there  was  not  a  failure, 
neglect  or  refusal  upon  her  part  to  perform 
her  official  duties  in  this  respect,  although  the 
reports  may  not  have  been  techiiicaUy  correct, 
and  therefore  she  would  not  be  subject  to  re- 
moval from  office  or  the  payment  of  the  penalty 
prescribed  under  the  provisions  of  section  7459, 
supra"  (now  O.  S.  {  8684). 

In  People  ex  reL  Keyee  v.  Bumside,  3 
lans.  (N.  Y.)  74  at  page  77,  under  a  statute 
similar  to  section  8684,  supra,  certain  rail- 
road commissioners  had  been  ousted  from 
office  upon  a  charge  that  they  bad  refused 
and  willfully  neglected  to  perform  certain 
Official  duties  pertaining  to  their  office.  The 
court  In  that  case  said: 

"The  willful  neglect  and  refusal  upon  which 
the  order  was  based  was,  that  the  commis- 
sioners had  done  an  act  in  violation  of  their 
duty,  and  had  been  guilty  of  misfeasance  in 
office,  and  was  not  upon  the  ground  of  a  re- 
fusal to  perform,  or  a  willful  nonfeasance. 
In  this,  I  think,  that  the  county  judge  com- 
mitted an  error.  In  order  to  moke  out  a  case 
within  the  provisions  of  the  section  dted,  there 
must  be  an  abso'ute  refusal  or  a  willful  neg- 
lect to  perform  some  duty  imposed  by  the  act. 
The  statute  evidently  was  not  Intended  to  pun- 
ish the  commissioners  for  positive  acts  done 
by  them  in  violation  of  law,  but  for  contumacy, 
in  refusing  to  obey  the  mandate  of  the  law, 
and  for  willfully  and  unlawfully  neglecting  to 
do  what  was  required  by  the  plain  terms  and 
import  of  the  statute." 

In  the  case  of  Slebe  v.  Superior  Court,  114 
Gal.  661,  46  Paa  466,  under  a  statute  iden- 
tical with  C.  S.  8  8684,  an  assessor  was  ac- 
cused ef  having  assessed  the  property  of  the 
Market  Street  Railway  Company  at  an 
amount  far  less  than  the  actual  cash  value 
of  the  property  of  said  corporation  for  the 
fiscal  year,  for  the  purpose  and  with  the 
design  of  enabling  said  corporation  to  evade 
taxation  for  said  year.  The  assessor  was 
charged  under  that  sectiqn  with  having  re- 
fused or  neglected  to  iwrform  his  official  du- 
ties. In  the. course  of  its  opinion  the  court 
says: 

"If  the  assessment  was  made  with  such  pur- 
pose. It  was  not  a  'refusal  or  neglect'  to  per- 
form his  official  duties,  but  a  'willful  and  cor- 


Digitized  by 


Google 


a04  PACIFIC  BBPORTBB 


(Idabo 


nipt  miscoudact  In  office,'  for  which  h«  might 
have  been  presented  by  the  grand  jury,  nnder 
the  ptoTino&s  of  aection  758  of  the  Penal 
Code." 

See,  also,  CoUman  v.  Wanamaker,  27  Ida- 
ho, 342,  140  Pac.  292,  and  McRoberts  v.  Hoar, 
28  Idaho.  163,  162  Pac.  1046. 

Causes  of  action  16  to  49,  induslve,  relate 
to  the  alleged  failure  or  neglect  of  the  board 
to  allow  certain  labor  pay  rolls  and  claims 
for  material  and  freight  prior  to  payment 
thereof. 

It  appecmj  that  the  president  and  secretary 
Issued  drafts .  or  warrants  in  payment  of 
these  claims,  snbstnntially  as  set  out  in  the 
majority  opinion,  after  which  they  were  sub- 
mitted to  the  board  at  Its  next  regular  ses- 
sion and  allowed,  and  it  is  not  contended  that 
these  claims  were  not  proper  charges  against 
the  district  or  were  in  excess  of  appropria- 
tions made  therefor. 

C.  S.  {  1604,  proyldes  that— 

"As  soon  as  practicable  after  the  organiza- 
tion of  the  first  board  of  commissioners,  and 
thereafter  when  deemed  expedient  or  neces- 
sary, snob  board  shall  designate  a  day  and  honr 
on  which  regular  meetings  shall  be  held  and  a 
place  for  the  holding  thereof.  •  •  •  Regu- 
lar meetings  shall  be  held  at  least  quarterly. 
The  minutes  of  all  meetings  must  show  what 
bills  arc  submitted,  considered,  allowed  or  re- 
jected. The  secretary  shall  make  a  list  «f  all 
bills  presented,  showing  to  whom  payable,  for 
what  service  or  material,  when  and  where  used, 
amount  claimed,  allowed  or  disallowed.  Such 
list  shall  be  signed  by  the  chairman  and  at- 
tested by  the  secretary." 

C.  S.  I  1645,  provides: 

"The  secretary  shall  countersign  all  drafts 
and  warrants  on  the  district  treasury,  and  no 
payment  of  district  funds  shall  be  made  ex- 
cept on  draft  or  warrant  countersigned  by  him. 
He  shall  not  cotmtersign  any  such  draft  or 
warrant  until  he  has  found  that  payment  has 
been  legally  authorized;  that  the  money  there- 
for has  been  duly  appropriated  and  that  such 
appropriation  has  not  been  exhausted." 

The  letter  of  the  diarge  against  the  board 
so  far  as  these  claims  are  concerned  is  that 
it  failed  and  neglected  to  allow  them  prior 
to  payment  thereof  by  the  president  and 
secretary,  but  the  substance  of  the  charge 
is  that  tJbe  president  and  secretary  Issued 
drafts  or  warrants  In  an  illegal,  attempted 
paym«it  of  the  claims  prior  to  the  meeting 
of  the  board,  at  which  the  claims  were  duly 
presented  to  and  allowed  by  the  board. 

It  is  stated  in  the  majority  opinion,  and 
we  think  correctly  so,  that  there  are  no 
provisions  of  the  highway  district  law,  other 
than  sections  1604  and  1545,  supra,  pertaining 
to  the  allowance  or  rejection  of  claims  against 
a  district  and  the  payment  thereof ;  but  the 
construction  of  these  two  sections  together 
only  serves  to  farther  emphasize  the  fact 
that  the  president  and  secretary  must  not, 
and  legally  cannot,  draw  or  Issue  warrants 


or  drafts  upon  the  treasurer  until  the  bills 
to  be  paid  thereby  have  been  considered  and 
allowed  by  the  board.  The  law  does  not  pro- 
vide when  bills  shall  be  presented,  audited,  or 
allowed,  but  only  that  they  cannot  be  paid 
until  they  have  been  audited  and  allowed, 
and  in  the  face  of  these  express  provisions 
of  the  statute  we  are  not  disposed  to  hold 
that  the  claims  were  or  oould  be  paid,  in 
law,  prior  to  being  audited  and  allowed  by 
the  board. 
In  tbe  majority  opinion  It  la  also  said: 

"The  question  arises  •  •  •  what  would  it 
avail  the  district  for  the  board  to  disallow  a 
claim  which  had  been  paid?  Moreover,  to  so 
bold  would  involve  an  essential  contradiction 
in  terms,  for  a  bill  which  has  been  paid  no 
longer  exists  as  a  dalm  against  the  district. 
The  so-called  action  of  the  board  after  pay- 
ment is  a  nullity,  for  there  is  nothing  for  it  to 
act  upon." 

We  are  unable  to  see  the  force  of  this  ar- 
gument, for  if  the  president  and  secretary 
are  expressly  prohibited  from  issuing  drafts 
or  warrants  in  payment  of  bills  prior  to  the 
auditing  and  allowance  thereof  by  the  board, 
then  the  attempted  payment  by  the  Issuance 
of  such  drafts  or  warrants  is  a  nullity,  nor 
does  the  fact  that  such  drafts  or  warrants 
were  actually  paid  by  the  treasurer  consti- 
tute a  payment  of  the  bills  by  the  district. 
The  district  might  have  enjoined  the  pay- 
ment of  these  drafts  or  warrants,  and  would 
be  entitled  to  recover  any  money  jiaid  out 
upon  such  void  drafts  or  warrants,  either 
from  the  payees  or  from  the  treasurer  upon 
bis  bond,  unless  precluded  from  doing  so  by 
reason  of  the  subsequent  presentation  and 
allowance  of  the  bills  by  the  board.  Tbe 
president  and  secretary  are  expressly  forbid- 
den by  law  to  Issue  drafts  or  warrants  until 
payment  has  been  legally  authorized,  and 
unless  the  money  therefor  has  been  duly  ap- 
propriated and  such  appropriation  has  not 
been  exhausted,  i^ection  1545,  supra.  The 
powers  of  the  district  can  be  exercised  only 
by  the  highway  board  or  by  agents  or  officers 
acting  under  their  authority.  O.  S.  i  1606. 
It  is  the  duty  of  the  treasurer  to  pay  over 
all  moneys  belonging  to  the  district  on  legal- 
ly drawn  warrants  or  orders.    C.  S.  {  1544. 

"To  hold  that  the  board  acted  by  consid- 
ering claims  and  allowing  them  after  they 
had  been  paid"  might  be  "equivalent  to  de- 
stroying the  vitality  of  the  statute,"  but 
not  more  so  than  to  hold  that  the  president 
and  secretary  could  pay  such  daims,  in  con- 
travention of  tbe  express  provisions  of  the 
statute,  prior  to  tbe  auditing  and  allowance 
thereof  by  the  board.  The  Illegal  action  of 
the  president  and  secretary  in  this  respect 
could  place  no  duty  upon  the  board  to  meet 
before  It  did  meet,  nor  render  its  subsoqnent 
action  in  meeting,  considering  and  allowing 
claims  properly  presented  to  It,  a  nullity.  It 
is  nowhere  contended  that  the  board  failed  to 
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meet  when  It  Shonld  have  met  under  the  pro- 
vIbIohb  of  section  160*,  snpra,  but  the  rec- 
ord affirmatively  shows  that  tiiey  met  as  a 
board  not  only  qnarterly  bnt  monthly,  when 
bills  were  submitted,  considered,  and  al- 
lowed. We  are  not  prepared  to  subscribe  to 
this  new  and  strange  doctrine  that  a  board, 
meeting  at  regnlar  times  and  places  as  pro- 
vided by  law,  is  guilty  of  nonfeasance  for 
failure  to  anticipate  some  illegal  action  up- 
on the  part  of  its  president  and  secretary 
prior  to  such  meeting.  The  record  does  not 
contain  a  scintilla  of  evidence  which  shows, 
or  even  tends  to  show,  that  the  members  of 
the  board,  other  than  the  president,  signed 
drafts  or  warrants  in  iwyment  of  bills 
against  the  district  But  even  conceding  that 
the  drafts  or  warrants  had  been  paid  out 
of  the  district  treasury,  and  that  the  action 
of  the  board  in  allowing  the  bills  subsequent- 
ly would  be  an  idle  thing  in  fact,  still  in 
law  It  would  be  valid,  and  in  reality  the  only 
valid  action  which  had  been  taken  looldng  to 
the  payment  of  the  bills. 

It  may  be  urged  that  the  members  of  the 
board  had  agreed  upon  the  manner  in  which 
such  bills  were  to  be  and  in  fact  were  han- 
dled, but  this  would  not  constitute  nonfeas- 
ance, nor  make  the  action  of  the  board  a  non- 
feasance when  It  finally  did  pass  upon  and 
allow  the  bUls  at  a  regular  meeting.  That 
the  board  did  consider  and  pass  upon  these 
claims  is  not  disputed,  and  it  Is  conceded 
that  they  acted.  However  Illegal  their  ac- 
tion may  have  been,  so  long  as  they  did  not 
refuse  or  neglect  to  act  they  are  not  guilty 
of  nonfeasance  within  the  letter  or  spirit 
of  section  8684,  supra.  Had  they  refused 
or  neglected  to  act,  they  would  have  been 
guilty  of  nonfeasance.  They  may  be  guilty 
of  misfeasance,  in  that  th^  did  not  do  a 
lawful  act  in  a  proi>er  manner — omitting  to 
do  it  as  it  should  be  done — or  they  may  be 
guilty  of  malfeasance  in  the  doing  of  an 
act  wholly  wrongful  and  unlawful  (Coite  v. 
Lynes,  33  C!onn.  109),  yet  having  acted  they 
would  not  be  guilty  of  nonfeasance.  If  they 
are  guilty  of  misfeasance  or  malfeasance, 
they  are  entitled  to  a  jury  trial — not  to 
summary  removal  in  the  manner  sought  in 
this  action — ^and  this  constitutional  right 
should  not  be  denied  them. 

It  further  appears  that  upon  assuming  the 
duties  of  his  office,  the  treasurer  executed 
and  filed  with  the  board  a  bond  for  |5,000, 
and  that  this  bond  was  not  increased  when 
the  district  came  into  possession  of  funds 
greatly  exceeding  the  amount  of  the  bond. 
Money  derived  from  the  sale  of  the  district 
bonds  was  remitted  by  the  purchasers  to 
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two  of  the  xwlndpal  banks  of  Twin  Falls, 
and  was  subsequently  distributed  by  order 
of  the  board  to  various  banks  throughout  the 
district  These  banks  all  executed  bonds  to 
guarantee  the  repaymoit  of  funds  deposited 
with  them,  and  money  was  withdrawn  from 
these  banks  only  upon  warrants  or  checks 
signed  by  appellant  as  president  and  Taylor 
as  secretary.  The  treasurer  never  had  the 
actual  custody  of  the  money.  The  board  con- 
sidered the  matter  of  increasing  the  treasur- 
er's bond  and  upon  advice  of  their  attorney 
to  the  effect  that  the  provisions  of  C.  S.  | 
1604,  relating  thereto,  were  directory  and  not 
mandatory,  concluded  that  the  funds  were 
amply  protected  and  that  it  would  be  un- 
necessary to  incur  the  expenditure  of  some 
five  or  six  thousand  dollars  for  premiums 
for  an  additional  bond  sufficient  to  cover  the 
probable  amount  of  money  coming  into  the 
possession  of  the  treasurer  and  25  per  cent 
thereof  in  addition  thereto. 

Appellant  is  not  charged  with  having  acted 
knowingly,  willfully,  corruptly,  or  in  bad 
faith,  nor  does  the  evidence  tend  to  show 
that  appellant  or  the  board  acted  other  than 
in  good  faith  and  under  an  honest  conviction 
that  they  were  acting  within  the  law  and 
for  the  best  Interests  of  the  district  The 
failure  of  the  board  and  of  appellant  as  a 
member  thereof  to  |  require  an  additional 
bond  of  the  treasurer  was  at  its  worst  the 
inability  of  the  board  or  its  members  to  cor- 
rectly construe  an  abstract  and  doubtful  stat- 
ute, as  construed  by  a  majority  of  this  court 
for  the  first  time,  and  in  following  the  con- 
struction placed  upon  the  statute  by  eminent 
counsel  furnished  the  board  under  the  pro- 
visions of  the  act. 

As  was  said  by  this  court  in  Fonting  v. 
Isaman,  7  Idaho,  681,  65  Pac.  434 : 

"The  whole  transaction  must  be  considered, 
and  if  bis  acts  show  that  he  acted  bonestly, 
and  without  intent  to  defraud  his  county,  and 
especially  when  he  sought  honestly  the  opinion 
of  the  legal  adviser  provided  b;  law  for  bim,  we 
do  not  believe  that  it  was  the  intent  of  the 
Legislatore,  in  enacting  said  section  7469  [now 
C.  S.  sec.  8684],  to  inflict  on  bim  the  stigma 
and  severe  penalty  of  ouster  from  his  ofBce  and 
the  payment  of  a  fine  of  $500." 

To  the  same  effect  see  Triplett  v.  Munter, 
60  Cal.  644,  and  Smith  v.  ling,  68  Oal.  324, 
0  Pac.  171. 

The  judgment  of  the  trial  court  should  be 
reversed  and  the  cause  remanded,  with  in- 
structions to  set  aside  and  vacate  the  judg- 
ment and  dismiss  the  action  herein. 


McGABTHT,  3.,  concura. 
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V  VNN*5    Ay«*    V»»««*»  Owtt.  T«*i    FtllS 

v\s..  ,,x     ■»>»  A.  **«vvs-*.  jrwftee. 

suKitti  A*  Ty«»vt«»  <<  Ai>I^Maaat  for  neglect 
or  iwhoial  4w:h*  a»l  <>)»  fnymait  of  paialt7. 
JutiKiueut  (v<f  (iteintUt  and  defendant  ap- 
peals.   AlBnn«d. 

Walters.  Hodgto  &  BaU^.  E.  M.  Wolfe,  J. 
P.  Martbk>  and  U.  A.  Wade,  all  of  Twin  Falls, 
for  apprtlani. 

I>aiuiner  &  Codding;  of  Rnpert,  and  Turner 
K.  Hackjuan  and  Homer  C.  MiUs,  both  of 
Twin  FaUs,  for  respondent. 

RICE,  G.  J.    On  the  anthoritjr  of  tbe  case 

of  Walton  T.  Channel.  34  Idaho, ,  204  Pac: 

eSl,  the  judgment  is  aflBrmed,  with  costs  to 
respondent. 

DUKN  and  L£E,  JJ.,  concnr. 

BUDGB  and  McCABTHY,  JJ..  dtasent. 


WALTON  V.  LARSON. 

(Snpreme   Conrt  of  Idaho.     Oct.  31,   1921.) 

Appeal  from  District  Goort.  Twin  FaUs 
County;  Wm.  A.  Babcodc.  Judge. 

Action  by  EL  F.  Walton  against  A.  E. 
Larson  for  r»DOTal  of  the  defaidant  from 
office  for  neglect  of  official  duties  and  for 
payment  of  penalty.  Judgment  for  plaintiff, 
and  d^endant  appeals.     Affirmed. 

Walters.  Hodgin  &  BaUer,  E.  M.  Wolfe, 
J.  F.  Martin,  and  U  A.  Wade,  all  of  Twin 
Falls,  for  appellant 

Dampier  &  Coddin&  of  Riqtert,  and  Tomer 
K.  Hackman  and  Homer  C.  Mills,  both  of 
Twin  Falls,  for  re^Miodait. 

BICE,  C  J.    On  the  authority  of  the  case 

of  Walton  T.  Channel,  34  Idaho,  »  204 

Pac.  061.  tbe  Jodgment  is  affirmed,  with  costs 
to  teqiondent 

DUNX  and  LEE,  JJ..  ooDcor. 

^UDGE  and  McCABTHY,  JJ..  dissent. 


GOADE  V.  GOSSETT  at  U.    (N*.  3683.) 

(Supreme  Cooit  of  Idaho.    Feb.  15,  1922.) 

I.  Appeal  aad  errar  e=356-A*real  t^aa  aft' 
•r  sxpiratiaB  af  statatMnr  tiaM  dtsHitae& 

Appeal  from  jridcment  taken  after  ezpira-  ' 
tion  of  statutory  tiaie  wiU  be  dismissed.  i 


2.  Afpaal  and  amr  «=>337(2)— Aypaal  frsai 
ardor  daayiaf  aiatioa  far  aaw  trial  takea  ba- 
fara  ordar  h  sate  disaissad. 

Appeal  from  order  denying  motion  for  new 
trial  taken  before  aach  order  ia  made  win  be 
dismissed. 

3.  Apfaal  and  amr  «s>l23— Coarf a  Mseaaea- 
BMat  of  daeWaa  af  aatioa  far  aaw  trial  haM 
aat  aa  "ardar"  fnai  whidi  aa  appeal  eaa  ba 
takaa. 

A  motion  for  new  trial  must  be  disposed  of 
by  an  order  of  the  trial  court  granting  or  deny- 
ing such  motion,  and  the  simple  annooneement 
of  the  trial  judge  of  what  his  decision  will  be  ia 
not  sach  an  cider. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Pbrasea,  First  and  Second  Series,  Order.] 

Appeal  from  District  Court,  Canyon  Coon- 
ty ;  Ed.  L.  Btyan.  Jndge. 

Action  by  J.  W.  Goade  against  Clara  Go«- 
sett  and  others.  From  a  judgment  for  de- 
foidants  and  from  an  order  denying  a  motion 
for  a  new  trial,  the  plaintiff  appeals.  On  mo- 
tion to  dismiss  appeals.    Ai^eals  dismissed. 

6.  W.  T4imaoii.  of  Namm.  for  appelant. 
Wm.  E.  Lees,  of  Ontario.  Or.,  and  Scattcr- 
day  &  Stone,  of  Caldwell,  for  reqwadents. 

DCXN.  J.  [1]  In  this  case  ttiere  was  an 
appeal  from  the  judgment  aad  alao  from  the 
ord»  denying  0ie  motiaa  for  a  new  trlaL 
Respondent  moved  to  dismtes  tlie  appeal  troai 
the  judgment  an  the  groimd  that  it  was  taken 
too  late,  sdnce  the  judgment  was  entered  <m 
Jime  4,  1920.  and  Oie  notice  at  appeal  there- 
from was  not  filed  in  the  office  of  the  clerk 
nntil  FAmary  15,  192L  Under  these  condi- 
tions, since  the  time  for  taking  this  appeal 
was  90  days  frmn  the  date  of  entMing  tbe 
judgment.  Uils  appeal  mnst  be  dlMiilHwd. 

[2]  Respondent  also  moved  to  dismias  tiie 
appeal  from  the  order  denying  the  motion  for 
a  new  trial  <m  the  groond  Oiat  said  appeal 
was  prematurely  taken  for  the  reason  that 
said  order  was  si^ed  by  the  court  some  tioM 
in  the  month  of  March,  1921,  and  the  appeal 
from  said  order  was  filed  on  the  loth  day  c< 
February,  192L  It  appears  by  the  certiflcMte 
of  the  trial  jndge  that.  whUe  said  order  bore 
date  of  February  7,  1921,  it  was  in  «BCt  not 
slsmed  until  some  time  in  the  month  of 
March.  It  also  appears  bj  anotl»«  certificate 
of  said  trial  judge  that  a  letter  bearing  date 
of  February  4.  1921.  was  written  on  said  date 
to  coimsd  for  both  parties  in  this  case  ad- 
vising them  ot  his  decision  on  the  motion  fior 
a  new  trlaL  This  letter,  after  redtins  tbe 
submission  of  this  motion  to  the  eonrt  and  its 
consideration  by  him,  annoimced  the  dedslan 
of  the  court  in  these  words:  "Motion  far 
new  trial  will  therefore  be  overmled."  Tbia 
letter  does  not  appear  to  be  part  o*  the  rec- 
ord in  this  case,  altboiisfa  counsd  for  ^ipet- 
laot  says  it  was  on  FetiniaiT  7.  1921.  filed 
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by  him  with  the  derk  as  an  order  overruling 
said  motion  for  a  new  trial,  and  his  appeal 
of  Febmary  15  was  based  thereon.  Some 
time  in  March,  1921,  this  letter  was  with- 
drawn from  the  flies  of  the  derlt,  and  the 
formal  order  overruling  the  motion  for  a  new 
trial  which  appears  In  the  transcript  was 
substituted  therefor. 

[3]  C.  S.  I  7194  defines  an  order  as  fol- 
lows: 

"Every  direction  of  a  court  or  judge  made  or 
entered  in  writing  and  not  included  in  a  judg- 
ment is  denominated  an  order." 

Applying  this  definition,  it  would  seem  that 
there  Is  no  room  for  the  contention  of  appel- 
lant that  the  letter  of  February  4  was  an 
order  from  which  an  appeal  could  be  taken. 
If  It  was  in  fact  not  an  order,  the  formal 
order  made  subsequent  to  the  taking  of  the 
appeal  could  not  be  made  to  take  efFect  as  of 
the  7th  of  February,  nor  upon  any  date  prior 
to  the  date  of  the  appeal,  so  as  to  make  said 
appeal  effective.  This  appeal  also  must  be 
dismissed. 

Each  of  said  appeals  Is  hereby  dismissed, 
with  costs  to  respondent. 

RICE,  C.  J.,  and  BUDGE,  McCARTHT, 
and  LEiE,  JJ.,  concur. 


ROBINSON  et  al.  v.  ST.  MARIES  LUMBER 
CO.  et  al.    (No.  3341.) 

(Supreme  Court  of  Idaho.    Dec.  30, 1921.    Re- 
hearing Denied  March  2.  1922.) 

1.  Assignments  «=>26  — RIglit  to  penalty  (or 
■oapayment  of  wages  Dot  asslgnalile. 

The  purpose  of  C.  S.  {  7381,  is  to  impose  a 
penalty  upon  an  employer  in  case  of  his  fail- 
ure to  pay  an  employee  wages  earned,  when 
due,  after  a  proper  demand  has  been  made 
therefor.  The  right  to  recover  such  penalty  is 
a  personal  right,  and  cannot  be  assigned. 

2.  Assignments  €=>42— Time  checks  are  "non. 
negotiable  written  oontraots  for  the  payment 
■of  money"  within  statute. 

Seld,  that  the  time  checks  involved  in  tills 
ease  are  nonnegotiable  written  contracts  for 
the  payment  of  money,  within  the  meaning  of 
C.  S.  {  6063. 

3.  Assignments  «=>96  —  Employee's  assignee 
required  to  sue  employer  on  defaalt  In  pay- 
ment of  assigned  time  check. 

Where  one  purchases  and  takes  by  assign- 
ment a  claim  for  wages  due,  evidenced  by  a 
nonnegotiable  written  instrument  upon  which 
a  right  of  action  would  lie,  the  assignor  is  un- 
der no  legal  obligation  to  repurchase  such  time 
check  from  the  assignee  upon  default  of  pay- 
ment thereof  by  the  maker,  but  it  is  the  duty 
of  the  assignee  to  institute  a  suit  against  the 
maker  of  the  time  check,  in  accordance  with 


the  provisions  of  C.  S.  {  6064,  for  recovery  of 
the  money  due  thereon. 

4.  Assignments  «=>96— Employees'  voluntary 
repurchase  of  time  checks  not  a  repurchase 
of  their  claims  for  wages. 

Held,  that  the  voluntary  repurchase  of  the 
time  checks  in  controversy  by  the  assignors 
thereof  was  not  a  repurchase  of  their  claims 
for  wages,  but  a  purchase  of  nonnegotiable  in- 
struments for  the  payment  of  money. 

5.  Master  and  servant  ^s>83— Running  of  pen- 
alty for  nonpsyment  of  wages  stopped  by 
payment  or  tender. 

Upon  the  payment  or  tender  of  wages  due, 
the  running  of  the  penalty  provided  by  C.  S. 
i  7381,  is  stopped,  but  the  employee  with  a 
valid  daim  for  wages  still  has  the  right  to 
bring  suit  for  so  much  of  the  penalty  as  liad  ac- 
crued from  the  tUqe  the  wages  became  due  up 
until  the  time  when  tender  of  payment  was 
made. 

Rice,  C.  X,  and  McCarthy,  3.,  dissenting. 

Appeal  from  District  Ck>art,  Benewah 
County;   R.  N.  Dunn,  Judge. 

Action  by  Frank  Robinson  and  others 
against  the  St  Maries  Lumber  Company  and 
another.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Modified  and  aflirmed. 

Cannon  &  Ferris,  of  Spokane,  Wash.,  W, 
D.  Keeton,  of  St.  Maries,  and  J.  B.  Hogan, 
of  Coeur  d'Alene,   for   appellants. 

R.  B.  Norris,  of  St  Maries,  for  respond- 
ents. 

BUDGE,  J.  This  is  an  action  by  respond- 
ents to  recover  from  appellants  wages  earn- 
ed as  laborers  In  driving  logs  down  the  St 
Maries  river,  and  for  the  penalty  provided 
for  In  0.  S.  I  7381. 

On  June  25,  1917,  respondents  ceased  to 
labor  and  demanded  their  time  from  appel- 
lants' foreman  in  charge  of  the  work.  They 
were  each  given  a  statement  of  the  amount 
due  them,  payable  at  the  Lumbermen's  State 
Bank,  St  Maries.  Thereupon  they  left  the 
place  of  their  employment  and  proceeded  to 
the  city  of  St.  Maries,  where  respondents 
Steve  C!hasen,  Geo.  Kopp,  J.  Bryne,  Oliver 
Daley,  and  EVank  Robinson  Indorsed  and  de- 
livered their  respective  time  checks  to  Da- 
vis &  Link,  and  regeived  payment  in  full 
therefor.  Respondents  H.  A.  GUI,  Dave  Har- 
rier, and  Thos.  Murphy  also  Indorsed  and  dft. 
livered  their  respective  time  checks  to  one 
Nelson,  and  received  payment  In  full  there- 
for. Davis  &  Link  and  Nelson  delivered 
these  time  checks  to  the  First  National  Bank 
of  St.  Maries  for  credit.  Said  bank  present- 
ed said  checks  to  the  Lumbermen's  State 
Bank  for  payment  but  they  were  not  paid, 
but  returned  to  the  First  National  Bank, 
and  by  the  latter  redelivered  to  Davis  As 
Link  and  Nelson,  who  informed  the  above* 
named  respondents  that  the  time  checks  were 
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tendw,  with  caeta  for  verifying  and  filing 
their  respective  liens  and  attorney  fees; 
while  the  other  respondents  were  entitled 
to  judgment  for  the  amount  of  wages  due 
them,  together,  with  interest  to  the  date  of 
the  entry  of  Judgment  and  their  costs. 

X^om  what  has  been  said  It  follows  that 
the  judgment  appealed  from  sbonld  be  mod- 
ified as  herein  indicated,  and  when  so  modi- 
fled  wlU  be  affirmed.  Costs  awarded  to 
respondents  Mike  Carter  and  Geo.  McDonald. 

LEE,  J.,  and  FEATHKRSTONB,  District 
Jndge,  ooncnr. 

DUNN,  3.,  being  disqnalified,  did  not  sit 
at  the  hearing  nor  participate  in  this  opin- 
ion. 

RICE,  C.  J.  (dissenting).  I  do  not  concur 
in  tliat  portion  of  the  foregoing  opinion, 
wherein  it  is  held  that  payment  or  tender  of 
the  wages  actually  earned,  without  includ- 
ing in  the  tender  or  payment  the  amount  of 
the  penalty  which  has  accrued  at  the  date 
of  the  tender,  stops  the  running  of  the  pen- 
alty under  C,  S.  |  7381.  The  statute  pro- 
vides that  an  employee  "may  charge  and  col- 
lect wages  in  the  earn  agreed  upon  in  the 
contract  of  employment  for  each  day  his  em- 
ployer is  In  default  until  he  Is  paid  In  full, 
without  rendering  any  service  therefor." 
There  does  not  appear  to  be  any  room  for 
doubt  that  payment  In  full  has  reference  to 
the  payment  of  the  accrued  penalty,  as  well 
as  the  wages  actually  earned.  The  con- 
struction placed  on  this  statute  by  the  ma- 
jority opinion  emasculates  it.  The  case  of 
St.  Louis  R.  Co.  V.  Bryant,  92  ArlE.  42S,  122 
S.  W.  996,  relied  upon  in  the  majority  opin- 
ion, construes  a  statute  of  that  state  materi- 
ally dlfTerent  from  our  own,  and  should  not 
be  considered  an  authority  In  the  construc- 
tion of  our  statute,  but.  If  it  is  thought  that 
the  two  statutes  are  sufficiently  similar  to 
cause  the  Arkansas  case  to  become  such  au- 
thority, it  should  not  be  followed  In  this 
Jurisdiction. 

Except  as  above  stated,  I  concur. 

McCarthy,  J.,  concurs  in  the  dissenting 
opinion. 


LOTT  V.   ANDERSON.      (No.   3433.) 
(Sppreme  Court  of  Idaho.    Feb.  17,  1922.) 

I.  Vendor  and  purchaser  <8=3299( I)— Vendor  In 
ejoetment  against  pnrohaser  In  possession  aft- 
•r  default  In  payments  must  show  abandon- 
nent  of  oontraot,  In  absence  of  stiputatloa 
making  time  of  the  asseaco  or  previdlng  for 
farfeiture. 
A  vendor  in  a  contract  of  sale  which  does 

not  provide  that  time  is  of  the   essence,  nor 


stipniate  for  a  forfeitOre  ob  failure  to  pay  tke 
price,  ia  not  entitled  to  maintain  ejectment 
against  the  purchaser,  who  lias  paid  a  part  of 
the  price  and  has  taken  possession,  because 
of  his  failure  to  pay  the  balance,  without 
showing  an  abandonment  of  the  contract. 

2.  Vendor  and  purchaser  ®=»299(3)— Forfei- 
ture by  purchaser  of  payments  under  land 
contract  must  be  shown  by  clear  and  satlsfao* 
tory  proof. 

A  party  claiming  a  forfeiture  of  payments 
made  by  a  vendee  in  a  land  sale  contract  must 
show  by  clear  and  satisfactory  proof  tliat  such 
forfeiture  comes  within  the  terms  of  the  con- 
tract 

Appeal  from  District  Court,  Cassia  C!oun- 
ty ;  Wm.  A.  Babcock,  Judge. 

Action  by  Walter  Lott  against  B.  M.  An- 
derson. Decree  for  plaintiff,  and  defendant 
appeals.    Reversed,  with  directions. 

Rogers  &  Morris  and  W.  R.  Qrlswold,  aU 
of  Burley,  for  appellant. 

Peteraon  &  Coffin,  of  PocateUo,  for  ro- 
qtondeat 

DUNN,  3.  This  action  was  brought  by  re- 
spondent to  obtain  a  decree  forfeiting  all 
rights  of  appellant  under  a  certain  contract 
between  appellant  and  one  Bray  for  the  pur- 
chase by  appellant  of  80  acres  of  land  In 
Cassia  county,  together  with  $2,300  paid 
thereon  by  appellant,  and  to  obtain  posses- 
sion of  said  land. 

The  complaint  alleges  that  on  November 
27,  1917,  Bray  was  the  equitable  owner  of. 
In  possession  of,  and  entitled  to  the  posses- 
sion of  80  acres  of  land  in  Cassia  county, 
purchased  from  the  state  of  Idaho  under  cer- 
tain certificates  numbered  1266  and  1267, 
and  that  on  or  about  said  date  said  certifi- 
cates were  duly  assigned  to  the  Burley  State 
Bank  as  security  for  indebtedness  then  ow- 
ing by  Bray  to  said  bank;  that  on  or  about 
March  16,  1918,  while  said  Burley  State 
Bank  was  still  holding  said  certificates  as  s«t- 
curlty.  Bray,  by  and  with  the  consent  of  said 
bank,  entered  into  a  certain  agreement,  part- 
ly oral  and  partly  written,  with  apiieUant, 
in  which  Bray  agreed  to  sell  and  appellant 
agreed  to  buy  said  land  for  the  sum  of 
$12,500,  $1,500  of  which  was  to  be  paid  in 
cash  before  AprO  1,  1918,  $5,000  on  October 
1,  1918,  the  appellant  to  assume  and  pay  a 
mortgage  on  said  land  amounting  to  $5,500, 
with  accrued  interest  In  addition  to  these 
payments  It  Is  alleged  that  appellant  agreed 
to  discharge  all  payments  still  owing  to  the 
state  of  Idaho  on  said  land,  and  to  pay  all 
taxes  and  water,  construction,  and  mainte- 
nance charges  levied  and  assessed  on  said 
premises  during  the  year  1018  and  all  subse- 
quent years  until  said  purchase  price  had 
been  fully  paid;  that  he  would  pay  said 
Bray  Interest  at  10  per  cent  per  annum  up- 
on all  deferred  payments,  and  that  he  would, 
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KanO  HANGEN  v. 

(204 

Respondent  pleada  the  entry  of  appellant 
Into  poasesslon  under  and  by  virtue  of  tbls 
contract,  and  ids  continuance  In  poseesslon 
up  to  the  time  of  the  bringing  of  this  action. 
This  la  an  admission  of  constructive  notice 
of  the  title  of  appeUant  39  Cyc.  174t  (b). 
1944  E. 

"A.  vendor  in  a  contract  of  sale  which  doea 
not  provide  that  time  is  -of  the  essence,  nor 
•tipnlate  for  a  forfeitnre  on  failnre  to  pay 
the  price,  is  not  entitled  to  maintain  ejectment 
against  the  purchaser,  who  has  paid  a  part  oT 
the  price  and  has  taken  possession,  because 
of  hia  faflare  to  pay  the  balance,  without  show- 
ing an  abandonment  of  tiie  contract."  Brizen 
T.  Jorgensen,  28  Utah,  290,  78  Pac.  674,  107 
Am.  St  Sep.  720. 

Our  ctmduslon  is  that  under  the  facts 
stated  Bray  could  not  maintain  this  agtlon 
and  that  respondent  is  Jn  no  better  positl<»i. 

The  Judgment  Is  reversed,  and  the  trial 
court  directed  to  dismiss  the  action.  Costs 
to  appeUant 

mOE,  O.  X,  and  McCABTHT  and  LBE, 
JJ.,  concur. 


HANGEN  V.  PINKSTON.    (No.  23491.) 
(Snprame  Court  of  Kansas.     Feb.  11,  1922.) 

fSyUalut  (y  the  Court.) 

1.  Evldeaoe  «=>44l(ll)— Note  la  asual  form 
caanot  be  coatradlcted  by  evidence  of  an  oral 
agreenient  ' 

The  rule  followed  that  a  promissory  note 
In  the  nsnal  form  cannot  be  contradicted  by 
evidence  of  an  oral  agreement  that  it  was  to 
be  paid  only  out  of  the  profits  of  a  certain  bnsi- 
neaa  carried  on  by  the  payee. 

2.  Bills  and  notes  «S33I&— Demands  not  avail- 
able  against  payee  not  available  against  In- 
dorsee, thoagb  not  holder  In  due  oourse. 

Under  the  aUegations  of  the  answer  and  the 
opening  statement  of  the  defendant's  counsel,  it 
is  heid,  tltat  the  defense  indicated  by  the 
preceding  paragraph  could  not  be  successfully 
nrged  as  against  the  payee,  and  hence  could 
not  avail  the  defendant  as  against  the  indorsee 
of  the  note  sued  on. 

Appeal  from  District  Court,  Kiowa  County. 

Action  by  Charles  P.  Hangen  against  O. 
H.  Plnkston.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  D.  Beck,  O.  H.  Blssett,  and  Arthur  W. 
Hwsbbergeir,  all  of  Greensbarg,  for  appel- 
lant 

O.  O.  Underwood,  of  Greensburg,  for  ap- 
pellee. 

WEST,  3.  This  action  was  brought  upon 
a  promissory  note  payable  to  the  order  of 
J.  H.  Taylor,  signed  O.  H.  PInkston,  and  In- 
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dorsed  J.  H.  Taylor,  per  O.  A.  T.    Plaintiff 

nllpged  that  he  was  the  holder  and  owner 

In  due  course. 

The  answer,  after  a  general  denial,  alleg- 
ed tliat  the  plalntur  was  not  the  owner  and 
holder  of  the  note,  but  that  he  was  the  agent 
and  tool  of  C.  A.  Taylor  and  W.  S.  Taylor, 
and  a  bank  employee  In  a  bank  where  they 
transacted  business.  It  admitted  the  execu- 
tion of  the  note,  but  alleged  that  it  was 
procured  in  the  following  manner: 

"That  at  the  time  this  note  was  executed  O. 
A.  Taylor  and  W.  S.  Taylor  were  the  principal 
stockholders  and  managers  of  the  United  Stores 
Company,  a  corporation  doSug  business  at 
Greensburg,  Kan.,  engaged  in  the  general  mer- 
cantile business;  that  at  that  time  the  United 
Stores  Company  held  a  promissory  note 
against  this  defendant  of  similar  amount  exe- 
cuted by  this  defendant  to  said  United  Stores 
Company,  the  consideration  for  which  nota 
was  a  certificate  of  stock  in  said  corporation 
for  one  hundred  dollars.  That  this  original 
note  to  the  United  Stores  Company  provided  in 
substance  on  its  face,  that  said  note  should  not 
be  paid  in  cash,  but  that  the  profits  and  divi- 
dends accruing  upon  said  certificate  for  stock 
should  be  credited  from  time  to  time  upon  said 
promissory  note  till  it  should  be  paid  and  sat- 
isfied. That  said  C.  A.  Taylor  and  W.  S. 
Taylor  falsely,  fraudulently  induced  this  de- 
fendant to  execute  the  note  sued  upon  herein 
upon  a  repreaentation  that  the  execution  of 
this  note  was  merely  a  renewal  of  the  original 
note  to  the  United  Stores  Company  and  that  it 
should  be  subject  to  the  same  terms,  conditions 
and  privileges  and  that  the  maker,  this  defend- 
ant, and  that  this  defendant  should  have  all  the 
rights,  privileges  and  benefita  under  this  renew- 
al note  as  he  had  under  the  original  note  to  the 
United  Stores  Company." 

The  answer  alleged,  further,  that  the  Tay- 
lors' excuse  for  not  using  the  original  form 
of  note  was  that  they  were  out  of  that  form, 
and  that — 

-"They  desired  new  fresh  notes  for  the  pur- 
pose of  using  the  same  temporarily  at  the  local 
banks  as  collateral  in  borrowing  money  to  op- 
erate the  store  owned  by  the  United  Stores 
Company,  and  further  represented  and  prom- 
ised this  defendant  that  the  renewal  note  should 
not  be  negotiated  or  transferred  or  used  for 
any  other  purpose  than  as  collateral  and  that 
temporarily.  And  that  said  renewed  note 
should  remain  the  property  and  in  the  posses- 
sion of  the  United  Stores  Company." 

Further,  that — 

The  Taylors  so  manipulated  the  writing  on 
the  note  as  to  make  it  payable  to  J.  H.  Taylor, 
"for  the  secret  and  fraudulent  purpose  of  ne- 
gotiating the  same  and  of  converting  the  said 
note  to  their  own  use  and  benefit,  and  prevent- 
ing this  defendant  from  having,  and  enjojnng 
the  said  benefits,  privileges  and  rights  therein 
as  were  provided  in  the  original  note  as  afore- 
said. That  there  was  no  consideration  for  said 
note  to  J.  H.  Taylor.  •  •  •  That  the  said 
plaintiff  Cbas.  P.  Hangen  is  not  the  holder  and 
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owner  of  said  note  !n  dne  coarse  and  did  not 
obtain  tbe  said  note  from  the  said  Taylors  for 
a  good  and  ralaable  consideration  nor  in  good 
faith." 

The  coart  having  placed  the  harden  of 
proof  opoD  the  defendant,  counsel  in  bis 
opening  statement  said: 

"The  evidence  will  develop  that  this  note  was 
given  in  renewal  of  another  note,  a  former  note. 
I  think  it  was  renewed  twice." 

Also,  that  there  was  organized  In  Kiowa 
county  the  United  Stores  Company  to  take 
over  Vie  business  of  Taylor  &  Taylor,  who 
were  engaged  in  the  general  mercantile  busi- 
ness in  Oreensburg,  a  corporation  purporting 
to  be  co-operative,  the  profits  to  go  to  the 
stockholders  after  the  expenses  were  paid; 
that  the  organizers  went  out  among  the  peo- 
ple and  aoiii  stodi  to  90  or  100  people  and 
collected  money  or  took  notes,  in  most  cases 
taking  notes. 

"They  promised  the  shareholders,  and  it  was 
printed  in  the  note  or  written  in  the  note,  that 
the  stockholders  and  giver  of  the  note  should 
be  a  sharer  in  the  profits  of  that  corporation 
and  concern,  and  that  the  note,  while  it  was 
given  for  a  definite  time,  *  •  *  was  not  to 
be  paid  in  money  at  the  time  set  on  the  face 
of  it,  bat  the  profits  and  dividends  coming  back 
to  the  diareholders  out  of  the  profits  of  this 
store  as  they  traded  there  shoold  be  credited 
on  this  note  until  tliis  note  was  finally  paid. 

•  ♦  •  The  note  was  given,  however,  for  a 
definite  length  of  time.  *  *  *  About  the 
time  it  became  due,  •  *  •  they  went  oat  to 
these  farmers  and  said,  'Here,  your  note  on  the 
face  of  it  is  due;  that  is,  the  time  mentioned 
in  this  note  when  it  should  be  paid  has  arrived, 
but  we  don't  want  you  to  pay  the  note  in 
money,  but  we  do  want  a  new  note  so  these 
notes  on  the  face  of  them  will  be  live  notes 
and  not  past-due  notes,'  and  in  most  instances 
they  got  renewal  notes.  In  this  instance  they 
got  a  renewal  note  from  O.  H.  Pinkston,  for 
certain  length  of  time,  written  on  and  madb 
payable  to  the  United  Stores  Company,  a  cor- 
poration. Then  they  came  back  to  him  again 
after  that  had  run  along  some  time,  *  *  • 
and  said,  'Here,  we  want  you  to  renew  this 
note  again,  and  want  yoa  to  make  us  another 
note  that  will  be  dae  some  time  later  on  tlie 
face  of  it.'  •  *  •  He  said,  'I  don't  want  to 
sign  a  straight  negotiable  note;  I  want  to  sign 
the  kind  of  a  note  I  gave  in  the  first  instance.' 

•  •  •  Taylor  &  Taylor  said  to  him,  'We  are 
out  of  that  printed  form  of  note,  we  are  just  oat 
of  them;  we  haven't  got  any  more  of  them  now, 
and  so  we  will  just  take  it  on  this  form  of 
note.'  *  •  •  Mr.  Pinkston  objected  and  said, 
'I  don't  like  to  give  that  kind  of  a  note  be- 
cause it  might  be  negotiated  and  transferred, 
then  I  would  have  to  pay  the  cash  on  it  when 
It  became  due.'  'No,  no,'  Taylor  &  Taylor 
told  him,  'It  won't  be  negotiated;  we  don't  want 
to  negotiate  it;  we  won't  transfer  it.  We  want 
to  hold  the  note  and  it  will  be  payable  just 
like  the  other  ones;  it  will  be  subject  to  all  the 
conditions  as  that  original  note  that  you  gave.' 
They  presented  him  this  note,  and  under  those 
promises  and  those  explanations  and  excuses. 


and  not  taking  legal  advice  in  the  matter,  he 
signed  this  note  and  gave  it  to  Taylor  ft  Tay- 
lor, and  they  made  this  note  payable,  not  to  the 
United  Stores  Company,  but  made  it  payable 
to  J.  H.  Taylor.  J.  H.  Taylor,  the  evidence  will 
show,  was  the  father  of  C.  A.  Taylor  and  W. 
S.  Taylor,  who  was  running  and  operating  this 
United  Stores  Company;  that  is,  they  were 
the  owners  of  it  and  the  principal  stockholders 
in  it  Then  the  next  thing  that  happened  was 
this  note  turned  up  claimed  by  the  plaintiff  in 
tills  case,  Chas.  P.  Hangen.  He  has  been 
cashier  or  an  officer  of  some  kind  in  a  bank 
at  Wellington.  •  •  •  When  they  left,  they 
took  a  lot  of  these  notes  with  them,  and  among 
them  this  one,  and  they  turned  it  over  to  Mr. 
Hangen  and  said,  'We  want  you  to  collect  that 
note,'  and  indorsed  it  on  the  back,  'J.  H.  Tay- 
lor, per  C.  A.  Taylor.'  J.  H.  Taylor  didn't 
even  indorse  it  in  person,  bat  it  was  done  by 
C.  A.  Taylor,  which  I  take  it,  was  C.  A.  Taylor, 
one  of  the  Taylor  brothers  that  had  been  in- 
terested in  this  store.*  •  •  •  We  expect  the 
evidence  will  show  that  •  •  •  Chas.  P. 
Hangen  didn't  pay  anything  for  this  note. 
•  *  •  He  simply  took  it  to  try  to  collect  it; 
that  is,  apparently  he  did  that.  *  *  *  In 
other  words,  they  are  simply  using  Hangen's 
name  to  collect  this  note  under  the  pretense 
they  transferred  it  to  him  and  sold  it  to  him, 
when  as  a  matter  of  fact  they  haven't." 

After  the  foregoing  statement  was  made, 
the  plaintiff  moved  for  judgment  on  the 
opoiing  statement,  and  the  court  said: 

"Gentlemen,  I  don't  think  you  are  entitled  to 
raise  this  defense  at  all  in  this  case.  I  will 
sustain  this  motion  and  render  judgment  for 
the  plaintiff  on  the  pleadings  and  opening  state- 
ment to  the  jury.  Tlie  ju^  is  excused  from 
further  consideration  of  this  case,  and  Judg- 
ment is  rendered  for  tiie  plaintiff  for  the 
amonnt  of  the  note  with  interest  and  costs." 

The  entire  story  about  the  original  notes 
showing  oD  their  face  that  they  w««  to  be 
paid  by  dividends  and  about  the  one  savd 
on  and  procuring  a  verbal  promise  that  it 
should  likewise  be  paid  amounts  to  nothing 
by  way  of  defense.  The  very  fact  that  the 
defendant  objected  to  signing  the  form  of 
note  used  for  fear  It  would  tarn  up  against 
him,  and  the  further  fact  that  persona  pro- 
curing the  notes  said  that  they  wanted  them 
to  use  as  collateral  at  the  bank,  were  suffi- 
cient to  show  that  tbas  fkir  no  defense  is 
stated.  The  only  question  is  whether  or 
not  the  opening  statement  was  sufflclent  to 
raise  a  fair  Jury  question  whether  or  not 
the  plaintiff  was  the  holder  and  owner  In 
due  coarse.  The  aUegations  of  the  answer 
were  verified  by  the  defendant  and  asserted 
that  the  Taylors  procured  the  note  fraudn- 
lently  and  then  connived  with  Charles  P. 
Hangen  and  used  him  as  a  means  to  collect 
It  for  their  use  and  benefit.  Thef  answer  con- 
tains the  following: 

"That  the  said  plaintiff,  Chas.  P.  Hangen,  is 
not  the  holder  and  owner  of  said  note  in  dae 
course  and  did  not  obtain  the  said  note  from 
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the  Baid  Taylors  for  a  good  and  Talnable  con- 
aideration  nor  in  good  faith."- 

If  the  answer  and  opening  statement  fur- 
nished any  basis  for  defense  against  the 
payee  of  the  note,  this  would  be  snfflcient 
to  raise  the  question  of  the  plalntUTs  right 
to  sue;  bat.  If  the  defendant  could  not  re- 
sist pajmient  as  against  the  payee,  he  cer- 
tainly oould  not  as  against  the  Indorsee.  It 
is  really  the  old  story  of  listening  to  a  lot 
of  persuasion  and  then  signing  one's  name 
to  a  piece  of  commercial  paper  to  be  started 
Into  circulation  bearing  upon  Its  face  the 
nsual  evidence  of  legality  and-  binding  force. 

[1,2]  It  Is  true  that  sections  6682  and  eese 
of  the  General  Statutes  of  1915,  sections  62 
and  66  of  the  Negotiable  Instruments  Act, 
provide  that  the  title  of  the  person  who  ne- 
gotiates an  tnstmment  is  defective  when  the 
signature  was  procnred'  by  fraud  or  when 
he  negotiates  it  In  breach  of  faith,  and  that 
every  holder  la  deemed  prima  fade  to  be  a 
holder  in  due  course,  but  when  the  title  of 
the  one  who  negotiates  It  is  shown  to  have 
been  defective,  the  burden  is  upon  the  hold- 
er to  prove  that  he  or  some  one  under  whom 
he  claims  acquired  the  title  in  due  course. 
But  these  do  not  settle  the  case,  and  an  un- 
conditional promise,  in  writing,  to  pay  a  cer- 
tain sum  at  a  fixed  time,  cannot  be  defeated 
by  parol  evidence  of  an  oral  agreement  that 
the  obligation  was  to  be  paid  out  of  the 
profits  of  the  business.  In  Stevens  v.  Inch, 
98  Kan.  806,  168  Pac.  43,  It  was  sought  to 
avoid  liability  on  a  promissory  note  by  show- 
ing orally  that  It  was  to  be  deemed  a  mere 
form,  that  It  was  to  be  paid  out  of  the  busi- 
ness under  consideration  and  that,  if  unable 
to  pay,  the  makers  would  be  called  upon. 
In  the  opinion  it  was  said: 

'^t  does  not  help  the  defense  to  call  the 
statements  and  promises  of  Stevens  fraudulent 
Tb$  books  teem  with  cases  involving  oral 
premises  that  notes  need  not  bo  paid,  or  are 
mere  memoranda,  or  will  be  surrendered  with- 
out satisfaction,  or  may  be  paid  out  of  the 
*  •  •  business  venture  if  successful,  and 
need  not  be  paid  otherwise.  In  all  such  cases 
the  promise  is  made  to  induce  the  maker  to 
sign  the  note,  and  If  the  promise  be  not  kept  it 
works  a  fraud.  The  theory  of  the  law  is  that 
more  fraud  would  result  if  all  notes  were  open 
to  qualification  and  contradiction  by  parol  evi- 
dence than  if  the  door  were  closed  and  locked 
against  such  evidence.  Consequently  to  defeat 
liability  on  a  note  because  obtained  by  fraud 
the  fraijd  must  consist  in  something  else  than 
representations  and  promises  of  the  kind  re- 
ferred to."    98  Kan.  p.  808,  158  Pac.  44. 

In  Naftzger  v.  Bnser,  106  Kan.  116,  186 
Pac.  997,  the  Instrument  recited  that  "'the 


following  note  Is  given  to  cover  balance  of 
payment  on  112,000  shares  of  stock'"  in  a 
certain  <K>mpany  at  a  certain  price  and  was 
to  be  paid  as  the  stodi  should  be  resold, 
and  then  followed  the  promissory  note  in 
the  usual  form  for  $15,800,  '"payments  to 
be  made  from  time  to  time  as  the  stock  is 
resold,  the  stock  being  held  In  escrow 
•  ♦  •  pending  sale  by  us.'"  106  Kan. 
115,  186  Pac.  097.  It  was  contended  that 
the  instrument  was  a  mere  memorandum  to 
cover  the  terms  of  the  oral  agreement  to 
grant  a  certain  option  and  that  the  stock 
was  delivered  on  the  express  understanding 
and  agreement  But  It  was  held  that  the 
instrument  expressed  an  obligation  to  pay 
which  was  itself  not  conditional  or  ooittin- 
gent  The  time  of  payment  being  uncertain, 
a  reasonable  time  was  implied,  and  It  was 
said  that — 

"Tho  cases  in  which  written  obligations  were 
not  permitted  to  be  whittled  down,  or  over- 
thrown, or  converted  into  something  else,  by 
parol  evidence  of  contradictory  agreements  be- 
tween the  parties,  are  so  numerous  that  cita- 
tion is  not  necessary."  108  Kan.  116,  186  Pac. 
997. 

In  TTnderwood  v.  Vlles,  106  Kan.  287,  187 
Pac.  881,  a  note  was  taken  for  shares  of 
stock  In  a  company  and  on  its  face  was  an 
absolute  unconditional  promise  to  pay  on  de- 
mand and  an  oral  agreement  was  made  to 
the  effect  that  It  was  to  be  paid  out  of  the 
profits,  and  not  otherwise,  and  it  was  held 
that  recovery  could  not  be  defeated  by  such 
parol  evidence.  It  was  said  In  the  opinion 
that  the  instrument  Imported  an  absolute 
promise  to  pay  on  demand,  while  the  oral 
understanding  was  that  it  was  not  to  be 
paid  unless  it  could  be  paid  out  of  the  prof- 
its of  the  cold  storage  Inislness.  Stevens 
V.  Inch,  roiHra,  was  quoted  vdth  amxroval, 
and  num^tms  other  citations  'made.  In 
Bank  V.  Pirotte,  107  Kan.  573,  193  Pac.  327, 
the  answer  alleged  that  the  defendant  wna 
told  that  two  signatures  were  required  on 
the  notes  to  make  them  bankable  paper, 
that  her  signature  was  a  formal  matter  to 
show  to  the"  bonk  examiner,  and  that  she 
would  not  be  held  liable  for  die  note.  It 
was  held  that  these  allegations  did  not  con- 
stltnte  a  defense. 

Under  the  rule  declared  In  these  authori- 
ties, It  seems  clear  that,  even  If  the  payee 
were  plaintiff,  the  defendant  could  not  in- 
terpose the  desired  defense  successfully, 
and  hence  It  cannot  avail  him  as  against  the 
indorsee. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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CITY  OF  BAXTER  SPRINGS  v.  BILGER'S 
ESTATE   et  al.     (No.   23223.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Byllahut  hv  the  Court.) 

1.  Waters  aad  water  ooareee  «=>I83(5)— Engl> 
Deer's  methods  of  asoertainlna  value  of  plant 
are  matters  of  avldeace. 

Methods  adopted  by  engineers  in  ascertain- 
ing the  Talue  of  a  public  utility  plant  are  mat- 
ters of  evidence,  when  presented  to  a  court, 
and  not  rules  of  law. 

2.  Waters  and  water  courses  «=>I83(5)— As 
betweea  dty  pnrehaslag  waterworks  systsm 
and  owners  service  lines  between  the  mains 
and  consumers'  property  lino  held  to  belong 
to  owners. 

On  the  purchase  of  a  waterworks  system 
by  a  dty  from  the  owners  of  the  system,  as  be- 
tween the  city  and  the  owners,  the  service 
lines  between  the  mains  of  the  system  and  the 
property  line  of  its  consumers  belong  to  the 
owners  of  the  system,  whether  put  in  by  such 
owners  or  by  its  consumers,  where  the  fran- 
chise does  not  specify  who  shall  pay  the  ex- 
pense of  putting  in  such  service  lines. 

8.  Waters  and  water  oonrses  «=>I83(5)— Court 

fflsy  make  deduotioas  from  amount  fixed  by 

engineers  as  the  valao  of  the  waterworks 

system  in  a  proceeding  to  purchase  It. 

In  an  action  to  determine  the  value  of  a 

waterworks     system,     deductions     from     the 

amount   ascertained   by   engineers   to  be   the 

value  may  be  made  by  the  court,  where  it,  after 

a  consideration  of  sll  the  evidence,  finds  that 

saeh  deductions  should  be  made. 

4.  Waters  and  water  courses  «=>I83(5)— la 
aotlon  to  ascertain  value  of  waterworks  sys- 
tem court  may  dednot  from  engineers'  total 
valuation  any  part  dotermlned  to  bavo  no 
value. 

In  an  action  to  asceitain  the  value  of  a 
waterworks  system,  the  court  msy  deduct 
from  the  total  valuation  placed  thereon  by 
engineers  the  value  of  any  part  of  the  plant  as 
fixed  by  the  engineers,  where  the  court  finds 
from  the  evidence  that  that  part  has  no  value 
whatever. 

5.  Waters  aad  water  eourses  «=s>l83(5)— In 
action  to  ascertain  value  of  waterworks  sys- 
tem to  bs  purchased  by  city,  court  must  dOr 
fermlne  from  evidence  amount  to  be  deducted 
for  fuBotloaal  depredatloa. 

In  such  an  action  the  amount  that  shsll  be 
deducted  for  what  Is  named  'functional  de- 
predation" is  a  matter  that  must  be  determined 
by  tile  court  from  the  evidence. 

6.  Waters  and  water  courses  «=>I83(5)— 
Judgment  taxing  costs  and  awarding  com- 
pensation to  appraisers  on  purchase  of  water- 
works approved. 

The  judgment  taxing  costs  and  awarding 
compensation  to  appraisers  is  not  disturbed. 

Appeal    from    District    Court,    Cherokee 
County. 


Action  by  the  City  of  Baxter  Springs 
against  the.  estate  of  G.  Frank  BUger,  de- 
ceased, and  others,  and  from  the  Judgmeat 
tbereln  the  plaintiffs  and  the  defendants  W. 
B.  Fosbay  ciompany  and  others  ai>peaL  Re- 
versed, and  new  trial  ordered,  wltb  direc- 
tions. 

B.  B.  Bosenstdn  and  Grant  Waggono*, 
botb  of  Baxter  Springs,  and  Edw.  k.  Sapp, 
of  Galena,  for  appellant  and  appdiee. 

Fred  A.  Walker,  of  Columbns,  and  Jobn 
M.  Klnkel,  of  Topeka,  for  aivellee  and  ap- 
pellant 

MARSHAIiL,  3.  In  this  action  the  dty 
asked  the  district  oonrt  to  ascertain  the 
value  of  the  waterworks  system  of  Baxter 
Springs,  built  nnder  a  franchise  granted  bj 
the  dty,  whiiA  franchise  provided  that  the 
city  might  purdiase  the  waterworks  system 
at  any  time  after  five  years.  This  action 
was  commenced  on  December  1,  1919,  on 
which  day  the  city  had  elected  to  pordiase 
the  plant.  Section  7  of  the  franchise  ordi- 
nance reads: 

"Said  dty  shall  have  the  tight  to  purchase, 
at  any  time  after  five  years  after  publication 
of  this  ordinance,  all  machinery,  mains,  pipes 
and  all  other  properties  that  are  part  of  and 
used  in  the  operation  of  wsterworks  system 
and  business  of  grantee  or  assigns,  at  their 
actual  value,  exdusive  of  any  value  to  the 
franchise  granted  by  this  ordinance;  such  pur- 
chase by  said  dty  to  be  governed  by  and  be  in 
conformity  with  the  provisions  of  section  12 
of  chapter  82  of  the  Session  Laws  of  the  state 
of  Kansas  for  the  year  1887." 

The  parties  stipulated  that  eadi  should  ap- 
point an  appraiser;  that  the  court  should 
appoint  a  third  one;  that  the  three  should 
constitute  a  commission  to  appraise  and  as- 
certain the  value  of  the  plant  and  system  ex- 
clusive of  the  franchise;  that  the  ctMnmis- 
sion  of  appraisers  might  examine  "personal- 
ly and  by  experts  and  such  other  persons  as 
necessary  and  familiar  with  the  cost  and 
construction  and  condition  of  such  plants 
and  resort  to  other  means  within  their  pow- 
er in  order  that  they  may  arrive  at  the  value 
thereof ";  that  upon  the  filing  of  the  ap- 
praisement in  the  district  court  eitiio'  party 
should  have  the  right  to  present  further  tes- 
timony; that  the  court  should  modify  or 
modify  and  confirm  the  report ;  and  that  d- 
ther  party  could  appeal  to  the  Supreme  Court 
from  the  finding  and  order  of  the  district 
court  .^praisers  were  appointed;  they 
made  a  report ;  the  matter  was  heard  In  the 
district  court ;  additional  evidence  was  then 
introduced;  the  value  of  the  property  was 
ascertained;  and  Judgment  was  rendered  ac- 
cordingly, ^nie  owners  of  the  plant  and  the 
city  appeaL 

The  dty  urges  three  jvoposltlons :  First, 
that  the  "court  erred  In  Indnding  valne  of 
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service  lines  and  partial  valne  of  privately 
constructed  lines";  second,  that  the  coort 
erred  "In  the  method  used  at  arriving  at  the 
value  of  the  water  plant  and  system" ;  third, 
that  the  court  erred  "In  refusing  to  allow  a 
sufficient  sum  for  functional  depreciation." 

The  owners  of  the  plant  urge  three  propo- 
sitions: First,  that  the  court  erred  in  deduct- 
ing $2,000  from  the  valne  of  the  plant  on 
account  of  the  private  ownership  of  service 
lines;  second,  that  the  court  erred  In  deduct 
Ing  from  the  report  of  the  aiq;>ralsers  ^,977.- 
21  on  account  of  the  method  adopted  by  the 
appraisers  In  determining  the  value  of  the 
plant;  third,  that  the  court  erred  In  deduct- 
ing from  the  valne  of  the  plant  $3,200  on  ac- 
count of  a  lease  on  wells  and  buildings. 

[1]  1.  A  consideration  of  practices  that  are 
followed  In  the  valuation  of  public  utility 
properties  will  be  of  substantial  benefit  in 
reaching  a  conclusion  on  the  matters  present- 
ed by  these  appeals.  Values  of  such  proper- 
ties are  ascertained  principally  for  one  of 
three  purposes — taxation,  rate  making,  or 
purchase.  Different  principles  are  followed 
in  ascertaining  the  value  of  property  for  each 
of  these  purposes,  although  there  is  much 
discussion  that  the  true  value  for  one  is  the 
correct  value  for  each  of  the  other  two.  Val- 
uations are  made  by  taxation  officers  or  bod- 
ies, by  public  utilities  commissions  or  rate- 
maUng  bodies,  and  by  courts.  Officers  and 
bodies  intrusted  with  the  valuation  of  prop- 
erty for  the  purpose  of  levying  taxes  there- 
on, acting  honestly  in  the  performance  of 
their  duties,  undertake  to  place  as  high  a 
valuation  on  the  property  as  it  will  reason- 
ably bear  when  compared  with  other  prop- 
erty. Rate-regulating  bodies,  acting  just  as 
honestly  and  undertaking  to  protect  the  pub- 
lic which  they  in  a  sense  represent,  make  the 
valuation  as  low  as  it  can  be  reasonably 
done.  A  court,  when  compelled  to  place  a 
valuation  on  a  public  utility  property,  must 
ascertain  the  actual  value  without  exagger- 
ation, on  the  one  hand,  or  undervaluation,  on 
the  other.  This  Inevitably  leads  to  the  dif- 
ferent bodies  placing  different  valuation  on 
the  property. 

Most  commodities  have  a  known  or  easily 
ascertained  value — the  price  at  which  the 
comimodlty  sells  in  the  market  where  men 
go  to  buy  and  sell.  Public  utility  properties 
are  not  within  this  class  of  commodities; 
there  is  no  market  for  them.  They  have  a 
value,  but  that  value  cannot  be  accurately 
named  aa  so  many  dollars  in  answer  to  a 
single,  simple  question.  Other  means  must 
be  resorted  to  for  the  purpose  of  ascertain- 
ing the  values  of  these  properties.  The 
means  most  frequently  and  almost  exclusive- 
ly used  has  been  that  of  employing  engineers 
skilled  in  the  work  of  constructing  such 
plants,  of  operating  them,  or  of  ascertaining 
their  value,  and  of  having  those  engineers 
make  the  valuations  of  the  plants.  Differ- 
ent method*  are  employed  by  engineers  for 


Oils  purpose.  Two  engineers,  operating  sep- 
arately, but  under  the  same  method  in  ascer- 
taining the  value  of  a  single  plant,  will  come 
to  different  conclusions  because,  in  many  of 
the  steps  taken,  it  is  the  Judgment  of  the 
engineer  that  must  be  exercised,  and  that 
Judgment  controls  his  conclusion,  while  the 
Judgment  of  the  other  engineer  on  the  same 
subject  may  be  different  and  a  different  con- 
clusion be  readied.  In  nearly  every  contro- 
versy over  the  valuation  of  a  public  utmty 
plant  the  engineers  for  the  opposite  sides 
come  to  different  condlusions  concerning  the 
value,  that  difference  many  times  running  in- 
to millions  of  dollars.  Of  the  different  meth- 
ods used  by  engineers  in  doing  this  kind  of 
work,  one  is  known  as  the  original  cost  of 
construction,  another  as  the  cost  of  repro- 
duction at  the  time  of  the  valuation,  and  an- 
other as  the  cost  of  reproduction  based  on 
the  average  prices  of  material  and  labor  cov- 
ering a  selected  number  of  years  ending  with 
the  time  named  for  the  date  of  the  valuation^ 
Others  may  exist  or  be  yet  devised.  Elacb 
of  these  probably  has  its  advantages  over 
the  others.  A  ta^  commission  or  a  public 
utilities  commission  may  adopt  one  method 
to  the  exclusion  of  the  other  two,  but  a  court 
is  not  Justified  in  doing  the  same  thing. 

Engineers  testify  as  expert  witnesses  con- 
cerning their  work,  the  manner  in  which 
they  did  it,  and  the  conclusions  reached  by 
them.  Their  testimony  must  be  considered 
Just  the  same  as  the  testimony  of  other  ex- 
pert witnesses.  The  court  may  be  convinced 
that  the  method  of  one  engineer  is  the  best 
and  may  follow  it,  but  the  court  is  not  Justi- 
fied in  so  doing  until  it  has  carefully  consid- 
ered the  evidence  presented  by  those  using 
the  other  methods.  These  methods  are  not 
rules  of  law,  but  are  matters  of  evidence  and 
should  be  considered  by  the  court  as  such. 
Certain  factors  are  common  to  all  these 
methods,  such  as  the  value  of  a  going  con- 
cern, the  franchise  value  (excluded  by  the 
ordinance  and  stipulation  in  the  present  ac- 
tion), good  will  value,  depredation,  overhead 
expense,  engineering  cost,  Interest  on  idle 
money,  etc.  Of  course,  engineers  in  ascertain- 
ing the  valne  of  a  plant  should  take  into  con- 
sideration every  possible  factor  that  enters 
Into  that  valne  and  should  lay  those  factors 
before  the  court ;  and  the  court,  when  weigh- 
ing the  testimony  of  such  engineers,  should 
consider  the  conclusions  reached,  the  meth- 
ods adopted,  and  every  factor  that  entered 
into  the  valuation  and  give  to  each  factor 
such  weight  as  the  court  thinks  that  each  de- 
serves, exactly  the  same  as  the  court  dally 
instructs  the  Jury  to  consider  evidence. 
There  Is  no  difference  between  the  consid- 
eration of  the  evidence  Introduced  for  the 
purpose  of  ascertaining  the  value  of  a  public 
utility  plant  and  that  Introduced  before  a 
Jury  for  the  purpose  of  reaching  the  result 
in  any  action  in  which  expert  evidence  may 
be  introduced.  While  the  testimony  of  expert 
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witnesses  In  snch  matters  may  be  entitled  to 
greater  weight  than  that  of  nonexpert  wit- 
nesses^ yet  there  Is  no  rule  of  law  which  con- 
fines the  court  to  the  consideration  of  that 
kind  of  testimony.  Nonexpert  witnesses  may 
testify  to  facts  within  their  knowledge  if 
those  facts  have  any  bearing  upon  the  value 
of  the  property. 

The  court  should  consider  all  facts  which 
would  be  considered  by  a  seller  or  a  pnr- 
chiiser  In  negotiations  for  the  sale  of  the 
property  U  there  is  evidence  to  establish 
those  facts.  Among  such  facts  are  original 
cost  of  construction,  reproduction  cost  at  the 
time  fixed  for  the  valuation,  reproduction 
cost  based  on  the  average  price  of  labor  and 
material  for  a  stated  number  of  years  up  to 
and  including  the  time  fixed  for  the  valua- 
ti<m,  depreciation,  the  length  of  time  the 
plant  has  been  in  operation,  character  of 
construction,  in  this  case  the  size  of  the  pipes 
and  the  depth  at  which  they  are  laid,  the 
cost  of  necessary  repairs,  additions,  and  im- 
provements, the  adequacy  of  the  plant  to  ful- 
fill the  purpose  for  which  It  was  constructed, 
the  ability  of  the  plant  to  expand  and  meet 
Increased  demands,  the  poesibiUty  of  in- 
creased demands,  soil  conditions,  source  of 
water  supply,  going  concern  value,  rates,  rev- 
enfies,  expenses,  the  service  rendered,  the 
satisfaction  or  dissatisfaction  of  customers 
with  the  service,  the  density  of  the  popula- 
tion served  by  the  plant,  and  any  other  mat- 
ter that  would  be  a  factor  in  determining  its 
value.  Anything  that  enhances  or  lowers  the 
value  of  the  property  may  be  shown  by  evi- 
dence and  should  be  considered  by  the  court. 
Some  of  the  things  can  l)est  be  detailed  by 
experts;  otheife  can  be  testified  to  by  nonex- 
perts. Whoi  the  court  has  considered  all 
the  evidence  that  has  been  offered  and  has 
reached  a  conclusion,  that  conclusion  Is  Just  | 
as  binding  on  the  Supreme  Court  as  any  re- 
sult reached  by  a  trial  court  on  evidence  that 
may  have  been  conflicting  or  from  which  dif- 
ferrat  minds  might  have  reached  different 
conclusions. 

After  such  examination  as  this  court  has 
had  time  to  make,  no  case  has  been  found  in 
which  an  appellate  court  has  reversed  the 
Judgment  of  a  trial  court  fixing  the  value  of 
a  public  utility  plant  for  error  in  ascertain- 
ing that  .value  where  all  the  evidmce  offered 
was  received  and  considered  and  effect  was 
given  to  all  the  factors  that  entered  Into 
such  value. 

[2]  2.  On  account  of  service  lines  which 
had  be«i  put  in  by  the  consumers  of  water 
to  connect  the  property  of  the  consumer  with 
the  water  mains  in  the  streets,  the  court  de- 
ducted (2,000  from  the  amount  fixed  in  the 
report  of  the  aiq;>misers  as  the  value  of  the 
plant  This  the  owners  of  the  plant  contend 
was  error,  while  the  dty  contends  that  a 
greater  amount  should  have  been  deducted. 
The  ordinance  is  silent  concerning  the  duty 
of  the  water  company  to  furnish  water  at  the 


property  line  of  the  consumer.  Under  sucb 
circumstances,  it  seems  to  be  well  settled 
that  it  is  the  duty  of  the  water  company  to 
furnish  the  water  at  the  property  line.  Pine 
Bluff  Corporation  v.  Toney,  96  Ark.  345,  131 
S.  W.  680,  Ann.  Cas.  1912B,  544;  PocateUo 
Water  Co,  v.  Standley,  7  Idaho.  155,  61  Pac. 
518;  State  ex  rel.  De  Burg  v.  Water  Co.. 
1»  N.  M.  36,  140  Paa  1059,  I*  B.  A.  1915A, 
246,  Ann.  Cas.  ^916E,  1200;  Bartlesvllle  Wa- 
ter Co.  V.  City  of  Bartlesviile,  48  Okl.  344, 160 
Pac.  118;  International  Water  Co.  v.  City 
of  El  Paso,  51  Tex.  Civ.  App.  321,  112  S.  W. 
816;  Cleveland  v.  Maiden  Waterworks  Co., 
69  Wash.  541,  125  Pac.  769,  The  dty  dtes 
Appleton  Waterworks  Co.  v.  Bailroad  Com- 
mission, 154  Wis.  121,  139,  142  N.  W.  476, 
481  (47  L.  R.  A.  [N.  S.]  770,  Ann.  Caa  1915B, 
1160),  but  there  the  court  said: 

"We  think  it  Is  true  that  the  part  of  the 
service  pipe  above  mentioned  is  part  of  the 
plant,  whether  paid  for  by  the  company  or  by 
the  consumer." 

The  city  also  dtes  Wichita  Water  Co.  v. 
City  of  Wichita  (D.  0.)  271  Fed.  973,  and 
quotes  from  the  report  of  the  spedal  master 
In  that  case.  However,  the  opinion  in  that 
case  does  not  discuss  the  proposition  now 
under  consideration  and  does  not  materially 
assist  this  court. 

If  the  consumers  put  in  the  service  lines, 
they  may  have  claims  against  the  company 
for  the  expense  of  doing  the  work,  unless 
they  have  been  paid  In  some  manner  before 
this  time.  As  between  the  city  and  the  com- 
pany, the  service  lines  belonged  to  the  com- 
pany and  were  a  part  of  the  property  that 
the  dty  elected  to  purchase.  Deductions 
from  the  value  of  the  plant  on  account  of 
service  lines  owned  by  consumers  should  not 
have  been  made.  This  compels  a  reversal  of 
the  Judgment  and  is  possibly  all  that  need  be 
said,  but  the  other  matters  argued  will  be 
discussed. 

[3]  3.  Did  the  court  In  determining  the 
value  of  the  plant  commit  error  in  deducttng 
$4,977.21  from  the  value  named  in  the  report 
of  the  appraisers,  and  did  the  court  commit 
error  in  the  method  used  to  ascertain  the 
value  of  the  waterworks  plant?  In  the  ab- 
stract is  found  what  appears  to  be  the  court's 
opinion  in  whidi  the  reasons  were  givoi  for 
the  conclusions  reached.  To  get  a  clear  un- 
derstanding of  the  propositions  now  being 
discussed,  it  is  necessary  to  quote  extaislTe- 
ly  from  that  opinion.   The  court  said: 

"Now,  on  the  matter  that  has  given  me  per- 
haps more  trouble  than  anything  else,  and  that 
is  the  method  of  determining  the  value.  Once 
or  twice  during  the  trial,  perhaps  more,  I  In- 
dicated that  I  thought  that  evidence  of  any- 
thing except  the  prices  of  labor  and  material 
as  they  existed  on  March  1,  1920,  abouM  not 
be  received,  although  I  admitted  all  the  evi- 
dence. I  think,  that  was  offered  on  the  matter, 
subject  to  being  considered  or  not  considered 
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as  I  might  afterwards  determine.  I  reviewed 
the  authorities  pretty  closely,  and  I  am  of  the 
opinion  now  I  was  in  error,  at  least  partly, 
on  that  proposition.  /  do  not  find  any  author- 
itiet  that  take  the  view  of  Ur.  Hodgson,  dit- 
tenting  engineer,  or  Mr.  Veach,  I  lelieve  his 
name  was,  the  other  engineer,  in  the  adoption 
of  the  method  they  suggest  for  arriving  at  this 
value.  I  dot^t  find  any  authoritv,  I  say,  for 
doing  that.  Most  of  the  cases  admit  evidence 
of  an  average  price  ranging  for  a  period  of 
five  or  ten  years  Immediately  prior  to  the  date 
of  acqnisitian,  in  this  case  on  March  1,  1920. 
I  haven't  found  any  cases  now  that  admit  evi- 
dence as  has  been  offered  in  this  case  taking 
a  range  of  prices  for  4  definite  time  prior — for 
some  time  prior  to  the  time  of  acquisition.  But 
I  recognize  the  fact  that  an  unusual  condition 
exists  at  that  time,  and  I  am  now  of  the  opin- 
ion the  evidence  offered  should  be  received,  and, 
while  neither  that  evidence  nor  the  evidence  of 
prices  for  1920  would  be  conclusive,  yet  I 
think  both  shonld  be  considered  and  should  b« 
given  aach  weight  as  the  trier  of  the  fact, 
whether  the  court  or  appraisers,  Tshonld  deter- 
mine it  should  be  entitled  to  receive.  It  seems 
from  the  report  and  also  from  the  evidence  of 
the  appraisers  that  they  did  not  consider  pre- 
war prices.  As  I  say,  I  think  prewar  prices 
shonld  be  considered.  I  think  the  argument 
used  in  the  cases  is  sound.  It  is  not  the  price 
of  the  plant,  nor  the  cost  of  the  plant,  that  is 
to  be  determined.  The  cost  of  reproduction  is 
only  one  of  the'  elements  to  be  considered  in 
fixing  the  ultimate  value.  The  weight  to  be  giv- 
en to  that  evidence  is  a  matter  of  some  con- 
cern. I  suppose  it  will  just  have  to  be  esti- 
mated as  any  other  evidence  of  value  or  most 
other  evidences  of  value  must  be  estimated,,  and 
I  presume  for  that  purpose  the  court  would 
probably  be  justified  in  taking  judicial  notice 
of  present-day  conditions,  and  the  first  thing  to 
he  determined  is,  not  what  the  prewar  prices 
were  or  what  the  cost  of  reproduction  would 
have  been,  using  prewar  prices,  but  those  are 
admitted  tor  determining  or  getting  an  idea  of 
what  the  future  price  might  be.  If  a  man  is 
going  to  invest  his  money  in  a  plant,  he  nat- 
urally considers  whether  the  plant  in  a  year 
from  now  or  two  years  from  now  is  going  to 
be  worth  more  or  lees.  If  it  is  at  the  pinnacle 
of  high  prices  of  labor  and  material,  he  knows 
if  he  buys  a  plant  now  it  is  going  to  deteriorate 
in  value,  and  he  is  going  to  have  something  on 
his  hands  that  he  would  have  to  stand  a  sub- 
stantial loss  on;  on  the  other  band,  we  may 
be  having  abnormally  high  prices  at  this  time, 
probably  are,  yet,  when  we  look  about  us  and 
see,  within  the  past  week  or  two,  one  single 
class  of  wage-earners  having  their  wages  in- 
creased $600,000,000,  and  as  a  result  thereof 
freight  rates  increased  35  per  cent,  which  nec- 
essarily will  enter  into  the  price  for  some  time 
to  come  of  practically  all  commodities,  there 
is  a  question  in  our  mind  just  how  much  ought 
to  be  deducted  on  account  of  conditions  as  they 
exist  at  this  time  as  compared  with  prewar 
conditions  and  prewar  prices.  Yet  it  is  purely 
an  estimate.  I  don't  think  it  could  be  arrived 
at  by  any  percentage,  and  I  have  considered 
this  evidence,  I  think,  carefully,  and  I  have 
made  an  arbitrary  deduction  of  $4,977.21, 
which  leaves,  after  making  the  other  deductions, 
the  value  of  the  plant,  as  I  fix  it,  of  $27,500." 


Attention  Is  called  to  the  part  ItaUcised. 
This  Indicates  that  the  court  in  some  degree 
regarded  the  methods  adopted  by  tbe  engi- 
neers as  something  in  the  nature  of  rules  of 
law  and  that  tbe  court  possibly  disregarded 
the  testimony  of  two  of  the  engineers  who 
testified  on  the  trial.  If  either  was  done,  the 
court  was  in  error.  Their  testimony  should 
have  been  considered,  although  it  may  not 
have  been  convincing. 

[4]  4.  Was  it  error  for  the  court  to  deduct 
$3,200  on  account  of  the  lease  on  the  well 
from  which  water  had  been  procured  by  the 
owners  of  the  waterworks  plant?  Again  it 
will  be  profitable  to  quote  from  what  the 
coiurt  said,  as  follows: 

"Now  on  the  question  of  the  lease  of  the  well 
and  the  part  of  the  building :  I  am  of  the  opin- 
ion as  to  that,  that  if  the  method  adopted  by 
the  appraisers  as  to  fixing  the  value  is  the 
correct  method,  then  I  am  of  the  opinion  that 
the  amount  they  arrive  at  is  correct,  namely, 
$3,200.  But  I  do  not  believe  that  tbe  method 
is  proper.  The  lease  itself  does  not  authorize 
the  lessor  to  make  the  repairs  of  pulling  the 
old  casing  and  putting  in  the  new.  Without 
these  repairs  I  think,  from  the  evidence,  that 
well  would  be  worthless,  and  consequently  the 
lease  would  be  worthless.  Of  course  the  build- 
ing is  leased  only  for  the  purpose  of  nsin^  the 
well,  and,  I  say,  the  lessor  evidently  would 
not  make  the  repairs.  He  is  receiving,  accord- 
ing to  the  evidence,  $1  a  year.  The  lease  does 
not  require  him  to  make  those  repairs,  which 
would  cost,  according  to  the  evidence,  $2,600. 
The  lease  neither  requires  nor  authorizes  the 
lessee  to  make  those  repairs;  the  evidence 
shows  the  building  would  have  to  be  torn  down. 
There  is  nothing  showing  the  lessor  would  con- 
sent to  that  There  is  probably  some  chances 
in  tearing  up  the  old  casing  and  putting  in 
new;  there  is  no  showing  that  would  be  con- 
sented to  by  the  lessor  and  without  that  the 
repairs  could  not  be  made.  There  is  another 
feature;  the  repairs  would  cost  $2,600,  the 
value  of  this  lease,  as  fixed  by  the  appraisers, 
would  be  $1,600  for  the  five  years.  It  would 
be  assuming  a  good  bit  to  say  the  lessee  would 
make  $2,600  in  repairs  on  a  piece  of  pr(^>erty 
that  was  valued  to  him  at  $1,600;  it  might  be 
done,  but  it  is  doubtful.  On  account  of  those 
questions  I  am  of  the  opinion  the  $3,200  would 
have  to  be  deducted,  but,  as  I  said  in  the  be- 
ginning, if  the  method  used  by  the  appraisers 
in  determining  the  value  is  correct,  then  I  find 
the  amount  is  correct." 

Applying  tbe  principles  declared  in  the 
first  part  of  this  opinion,  it  must  be  said 
that,  if  satisfied  that  the  well  was  valueless, 
the  court  was  Justified  in  not  allowing  any- 
thing for  the  well.  If  it  had  any  .value,  that 
value  should  have  been  included  as  a  part 
of  the  value  of  tbe  entire  plant.  If  It  would 
cost  as  much  to  repair  the  existing  well  and 
put  it  in  condition  for  use  as  it  would  to 
drill  a  new  one  and  fit  It  for  use,  the  value  • 
of  the  existing  one  would  be  very  small.  If 
anything.  This,  however,  is  a  Question  for 
the  trial  court  to  determine  from  the  evi- 
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dence  and  Is  not  a  matter  tbat  can  be  finally 
disposed  of  by  this  court 

[S]  5.  Did  tbe  court  commit  error  "in  re- 
foalng  to  allow  a  sufficient  sum  for  function- 
al depredation"?  Tbe  coart  allowed  $6,751.- 
79  under  this  bead  whlcb  was  the  amount 
named  by  the  appraisers.  This  again  was  a 
matter  to  be  determined  by  the  court  from 
the  evidence,  and  when  the  trial  coort  has 
weighed  and  considered  the  CTldenoe,  and 
from  it  has  found  the  amount  that  should  be 
allowed  under  this  head,  that  finding  will  be 
final  and  conclnslye  In. this  court. 

[I]  0.  Complaint  Is  made  of  the  taxation 
of  costs  and  of  tbe  allowance  of  fees  to  en- 
gineers who  acted  as  appraisers.  The  dis- 
trict court  had  a  much  better  opportunity  to 
determine  the  prefer  division  of  the  costs 
and  compensation  to  be  paid  than  this  court 
has.  Tbe  judgment  of  the  district  court  In 
this  respect  will  not  be  disturbed. 

All  the  matters  presented  have  been  dls- 
CDSsed  because  they  have  been  argued  and 
because  It  is  thought  advisable  to  do  so  for 
the  purpose  of  rendering  sndi  assistance  in 
correctly  reaching  a  final  conduslon  In  this 
matter  as  this  court  may  be  able  to  give. 

The  Judgment  Is  reversed,  and  a  new  trial 
Is  directed,  but  It  Is  not  necessary  to  again 
bear  all  the  evidence.  The  evidence  that  baa 
bem  Introduced  exists  in  the  form  of  a  tran- 
script and  may  be  re-examined  and  reconsid- 
ered. The  court  Is  directed  to  ascertain 
again  the  value  of  the  plant.  If  either  of 
the  parties  desire  to  Introduce  additional  evi- 
dence upon  any  fact  not  covered  by  the  evi- 
dence that  has  been  Introduced,  It  may  be 
well  to  reopen  tbe  case  and  hear  such  addi- 
tional evidence.  This,  however,  Is  a  matter 
that  must  address  itself  to  the  sound  discre- 
tion at  tbe  district  court 

All  tbe  Justices  concnrrtnc 


STATE  V.  BATEMAN.     (Ne.  23620.) 
(Supreme  Conrt  of  Kansas.     Feb.  11,  1922.) 

(Svltaiua  h»   the  Court.i 

1.  Statutes  <9=3l  1 1— TItIo  held  broad  enough  to 
Isolnde  provlslM  making  relatives  liable  for 
lueatlo's  nulntenanoaw 

The  title  of  chapter  247,  Laws  1907,  which 
reads:  "An  act  concerning  lunatics,  insane 
persMis,  idiots,  imbeciles,  distracted  persons, 
*  *  *  drug  habitugs,  and  habitual  drunk- 
ards," etc. — ^is  broad  enough  to  include  a  pro- 
vision creating  a  liability  npon  certain  rela- 
tives of  a  lunatic  or  upon  their  estates  for  the 
cost  of  his  care  and  keeping. 

2.  Constltatlooal  law  «=>298— !»«■•  persons 
«»47— Aot  making  relatives  llaUe  for  maln- 

,    tenanee  held  not  to  oonfllot  with  the  federal 
Constitution. 
The  act  is  not  in  conflict  with  section  1  of 
the   Fourteenth  Amendment  to  the   Constitu- 


tion of  tbe  United  States,  aHhongh  there  is  no 
provision  in  the  act  for  notice  to  relatives  of 
a  person  charged  with  being  a  lunatic  of  the 
time  and  place  of  the  hearing  of  the  lunacy 
proceedings  in  the  probate  court 

3.  Taxation  4s»40(2)— Statato  making  certain 
relatives  of  luiiatlce  liable  for  malnteaaaoe 
in  state  hospital  held  Mt  to  violate  CoMti* 
tutlon  a*  to  nnlform  taxes. 

It  does  not  violate  section  1  of  artide  11 
of  the  state  Constitution,  which  requires  the 
Legislature  to  provide  a  nniform  and  equal 
rate  of  assessment  and  taxation. 

4.  Insane  persons  9=>53— Held  that  stats  ooold 
maintain  action  against  father  for  malnte* 
nance  of  son  after  the  son  became  21  years 
old. 

Under  section  83  of  the  act  (Laws  1907,  c. 
247),  wlilch  reads:  "The  following  relatives 
shall  be  bound  by  law  to  provide  for  and  Bup> 
port  the  persons  referred  to  in  sections  31  and 
32  of  this  act:  The  husband  for  the  wife  and 
the  wife  for  the  husband,  the  parent  for  his  or 
her  children,  and  the  children  for  their  par- 
ents"—it  is  held,  that  the  state  may  maintain 
an  action  against  the  father  of  an  insane  son, 
who  has  l>een  committed  to  the  state  hospital, 
to  recover  the  per  capita  cost  of  his  mainte- 
nance and  care  after  the  son  has  reached  the 
age  of  21  years. 

5.  insane  persons  «=35S— Statute  making  rai- 
atlvea  liable  for  maintenance  Is  aa  ianeva- 
tiott  on  the  eommoa-iaw  liability. 

The  statute  is  an  innovation  on  the  com- 
mon-law liability  of  relatives,  and  recognizes 
the  moral  obligation  resting  upon  the  parent 
to  provide  for  an  adult  insane  dilld,  and  makes 
of  that  imperfect  obligation  a  legal  one. 

Appeal  from  District  Courts  Pottawatomie 
County. 

Action  by  the  State  of  Kansas  against 
John  Bateman.  Judgment  for  the  State,  and 
tbe  defendant  appeals.    Affirmed. 

C.  A.  Lelnback,  of  Onaga,  for  appellant 
Richard    J.   Hopkins,   Atty.   Gen.,   B.   0. 
Brookens,  of  Westmoreiand,  and  J.  K.  Ban- 
kin,  of  Topeka,  for  the  State. 

PORTBR,  J.  Vernon  L.  Bateman,  son  of 
the  appellant  was  adjudged  Insane  and  com- 
mitted to  the  state  hospital  In  1912.  He  was 
a  minor,  and  the  appellant  paid  to  the  state 
for  his  maintenance  and  care  until  January 

6.  1914,  when  the  son  became  21  years  of 
age.  The  state  brought  this  action  to  re- 
cover the  per  capita  cost  of  the  maintenance, 
care,  and  treatment  of  the  qon  from  the  tlnie 
be  became  of  age  until  his  death,  which  was 
in  June,  1918.  The  state  prevailed,  and  hence 
this  appeal. 

[1  ]  The  statute  provides  that  in  all  casea 
of  Insane  persons  admitted  to  the  state  hos- 
pitals—  ' 

"the  state  may  recover  the  per  capita  cost  of 
the  maintenance,  care,  and  treatment  of  the 
inmates,    *    •    *    and  clothing  and  funeral  ex- 
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peoBei  from  the  estate  of  sndi  person  or  from 
■117  peraoD  who  by  law  is  bound  to  provide  for 
md  support  such  person."  Laws  1907,  c.  247, 
I  82  (Gen.  Stat  1816,  |  6129). 

Section  33  reads: 

"The  following  relatiTes  shall  b«  bonnd  by 
law  to  provide  for  and  support  the  persons  re- 
ferred to  in  sections  31  and  32  of  this  act:  The 
husband  for  the  wife  and  the  wife  for  the  hus- 
band, the  parent  for  his  or  her  children,  and  the 
children  for  their  parents." 

Tbe  title  of  tbe  act  is: 

"An  act  eonceminr  Innatica,  insane  persona. 
Idiots,  imbeciles,  distracted  persons,  •  •  • 
drug  habitnte,  and  habitual  drunkards,  and  re- 
pealing article  1  of  chapter  60  of  the  General 
Statutes  *  *  *  of  1901,  and  chapters  4, 
299  and' 300  of  the  Session  Laws  of  1905." 

The  flnt  contention  ia  that  the  title  is 
not  broad  ooough  to  include  a  proTiaicm  creat- 
ing a  Uablllty  apon  the  relatlvee  of  the  lun- 
atic or  upon  their  estates  for  Us  care  and 
keeping.  There  Is  no  conflict  with  section  16 
of  article  2  of  the  ConstitntioD.  The  act 
forms  one  general,  comprelMnsiTe  subject. 
State  T.  Barrett,  27  Kan.  218;  State  ex  reL 
y.  Akera,  82  Kan.  169,  210,  140  Pac.  637, 
Ann,  Cas.  1916B,  643. 

[2}  It  is  claimed  that  the  statute  is  in 
conflict  with  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  In  that  it  takes  property  withoot  due 
process  of  law,  because,  under  the  procedure 
in  cases  of  lunacy,  there  is  no  provision  for 
any  notice  to  the  relatives  of  the  time  and 
place  of  the  hearing,  and  because  the  Judg- 
ntoit  in  tlie  probate  court  creates  under  the 
statute  a  liability  upon  relatives  who  are 
not  within  the  court's  Jurisdiction.  The  ar- 
gument is  not  sound.  The  ijaestion  whether 
appellant  is  liable  or  not  is  one  to  be  de- 
termined in  the  present  action,  of  which  he 
had  notice,  and  in  which  he  appeared  and 
contested  the  claim  of  the  state. 

[3]  It  is  contended  that,  as  construed  by 
the  trial  court,  the  statute  violates  section 
1  of  article  11  of  the  Constitution  of  the 
state,  which  requires  the  Legislature  to  pro- 
vide for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation.  In  Kaiser  v.  State,  80 
Kan.  864,  102  Pac.  454,  24  L.  R.  A.  (N.  S.) 
296,  an  action  was  brought  by  the  state  to 
recover  from  the  estate  of  the  lunatic,  and  It 
was  held  that  the  statute  was  not  in  conflict 
with  this  section  of  the  Constitution,  and  did 
not  impose  double  taxation  upon  the  lunatic 
or  upon  his  estate.    In  that  case  It  was  said: 

"We  see  no  inequality,  in  any  such  sense  as 
to  involve  a  violation  of  this  requirement,  in 
compelling  a  citizen  to  contribute  his  propor- 
tionate share  as  a  taxpayer  for  the  support  of 
an  institution  for  the  care  of  the  insane,  and 
also  to  pay  for  his  own  maintenance  there. 
What  is  paid  as  taxes  is  for  the  benefit  of  the 
public.  What  is  paid  for  the  support  of  an 
individual  is  for  his  own  benefit.  Whether  all 
patients  at  the  state  hospital  for  the  insane 


shall  be  maintained  at  the  public  charge, '  Or 
whether  those  possessed  of  suffident  property 
shall  be  required  to  pay  their  way,  is  purely 
a  matter  of  policy,  to  be  determined  by  the  Leg- 
islature." 80  Kan.  371.  102  Pac.  457  (24  L. 
E.  A.   [N.  S.J  296). 

[4,  i]  The  only  real  question  in  the  case  Is 
whether  the  father  is  liable  under  the  statute 
for  the  care  and  maintmance  of  an  adult 
insane  son.  The  question  was  suggested,  but 
not  decided.  In  State  v.  Bryan,  105  Kan.  488, 
1S5  Pac.  28.  This  and  similar  statutes  have 
been  construed  by  the  courts  to  be  an  Innova- 
tion on  the  common-law  liability.  Under  the 
common  law  the  child  was  not  liable  for  the 
support  and  maintenance  of  the  parent,  nor 
was  the  parent  liable  for  the  support  and 
maintenance  of  an  adult  child.  See  In  re 
Erickson,  104  Kan.  621,  623,  180  Pac.  263, 
and  authorities  cited  in  the  opinion.  He  was 
liable  for  necessaries  furnished  his  child  dur- 
ing minority,  but  the  liability  ceased  when 
the  child  arrived  at  full  age.  The  statute 
here  under  consideration  merely  extends  and 
enlarges  the  provisions  of  the  common  law. 
It  declares  that  the  following  relatives  of 
an  Insane  person  shall  be  liable:  the  husband 
for  the  wife  and  the  wife  for  the  husband; 
the  parent  for  his  or  her  child,  and  the  chil- 
dren for  their  parents.  It  merely  recognizes 
the  Imperfect  moral  obligation,  and  makes 
of  it  a  legal  one. 

In  People  v.  Hill,  168  lU.  186,  46  N.  B. 
796,  36  L.  R.  A.  634,  there  was  involved  a 
statute  which  provided  that  every  poor  person 
unable  to  earn  a  living  in  consequence  of  any 
bodily  inflrmity.  Idiocy,  lunacy  or  other  un- 
avoidable cause  shall  be  supported  by  the 
father,  grandfather,  mother,  grandmottaer, 
children,  grandchildren,  brothers,  at  sisters 
of  such  person  if  either  of  them  be  of  saflt- 
dent  ability.  The  validity  of  the  act  was 
assailed  and  it  was  urged  that  the  statute 
was  a  plain  attempt  on  the  part  of  the  Leg- 
islature to  Impose  upon  one  person  a  legal 
liability  for  the  support  of  another  where 
no  such  legal  duty  or  liability  existed  at 
common  law,  and  took  one  man's  property 
for  the  use  of  another  without  the  owner's 
consent.    In  the  opinion  it  was  said: 

"But,  as  we  have  seen,  there  was  no  per« 
feet  common-law  duty  requiring  even  the  par- 
ents to  maintain  their  children  beyond  the  pe- 
riod of  their  minority.  In  cases  of  poverty  and 
inability  to  earn  a  livelihood,  the  duty  of  such 
parent  to  support  their  children  after  the  age 
of  maturity,  the  duty  of  grandparents  to  main- 
tain their  grandchildren,  and  of  children  to 
supply  the  necessaries  of  life  to  their  parents, 
were  all  mere  moral  and  imperfect  duties  that 
the  common  law  did  not  recognize  and  enforce, 
Tt  can  hardly  be  said  that  there  Is  no  moral 
duty  whatever  imposed  upon  a  man  who  has 
sufficient  financial  ability,  consistently  with  his 
duty  to  himself  and  to  others,  to  supply  the 
necessaries  of  life  to  a  brother  or  sister  who 
is  unable  to  earn  a  livelihood  in  consequence  of 
bodily  infirmity,  idiocy,  lunacy  or  other  unavoid- 
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able  cause."    163  IlL  190,  191,  46  N.  B.  798 
(86  U  R.  A.  634). 

A  statute  somewbat  similar  was  t)efore 
tbe  Supreme  Court  of  Massachusetts,  where 
it  was  said  that — 

"The  fact  that  the  insane  person  was  mar- 
ried and  that  her  husband  was  lawfully  bound 
to  support  her  cannot  exempt  the  defendant 
from  liability.  There  is  no  provlaion  under  R. 
'  Ik  c.  81,  i  10,  which  excepts  a  father  from 
liability  for  the  support  of  his  daughter  as  a 
pauper  if  she  is  of  full  age  or  is  married,  nor 
can  such  an  exception  be  read  into  the  stat- 
ute, which  was  intended  greatly  to  enlarge  and 
extend  the  common-law  liability  of  relatives  of 
paupers  for  their  support"  Treasurer  and 
Receiver  General  y.  Sermini,  229  Mass.  248, 
118  N.  E.  831. 

In  Re  Beers,  148  Mich.  300,  111  N.  W.  916, 
a  Judgment  of  the  probate  court  which  re- 
quired the  father  to  contribute  to  the  support 
and  maintenance  of  an  insane  adult  daughter 
was  afBrmed. 

The  Judgment  is   affirmed. 

All  the  Justices  concurring. 


RULE  et  al.  v.  THOMPSON,  Cleric,  et  al. 
(No.  23273.) 

(Supreme   Court  of  Kansas.     Peb.   11,   1922. 
Rehearing  Denied  March  17,  1922.) 

(SyUaTnu  fty  the  Oomrt.} 

1.  Highways  «=379(2,  3)— Repealed  statute  for 
vaoatlng  road  remaining  uaopeaed  for  seven 
years  lield  not  to  effeot  vaoatlon  tliroogii  ol>- 
•taole  to  travel  oonstraeted  only  three  years 
before  repeal, 

Tbe  provisions  of  the  statute  (now  repeal- 
ed) that  a  road  should  be  vacated  if  permitted 
to  remain  unopened  to  public  use  for  seven 
years  at  a  time  cannot  effect  the  vacation  of  a 
road  through  the  existence  of  an  obstacle  to 
travel  constructed  only  three  years  before  its 
repeal. 

2.  Highways  «s»79(5)— That  travelers  avoldsd 
several  obstacles  In  one  detour  held  not  an 
fdiandonment  of  any  part  of  established  road. 

Where  a  highway  is  laid  out  running  north 
and  then  east,  and  the  last  quarter  of  a  mile 
before  reaching  the  turn  is  so  intercepted  by 
ravines  that  it  cannot  well  be  traveled  untU 
improved,  the  fact  that  travelers  avoid  all  the 
obstacles  in  one  detour  and  strike  the  east  road 
at  an  angle  does  not  amount  to  an  abandonment 
of  any  part  of  the  road  as  established. 

Appeal  from  District  (>onrt.  Barber  County. 

Action  by  Elmer  Rule  and  others  against 
U.  h.  Thompson,  clerk,  Albert  Hada,  treas-, 
urer,  and  J.  W.  Angel,  trustee,  of  Eagle 
Township  of  Barber  County,  Kan.  Judg- 
ment for  the  defendants,  and  the  plaintiffs 
appeal.    Affirmed. 


Samuel  OriflBn,  of  Medicine  Lodge,  for  ap- 
pellants. 

Riley  W.  MacGregor  and  Field  &  Orr,  all 
of  Medicine  Lodge,  for  appellees. 

MASON,  J.  Elmer  Rule  owns  section  7  In 
one  township  and  the  north  half  of  the 
northeast  quarter  of  section  13  adjoining  It 
in  the  west  In  1891  a  public  road  was  laid 
out  by  the  county  commissioners  on  the  west 
and  north  lines  of  section  7  for  their  full 
length,  extending  also  further  to  the  east  and 
south.  No  work,  however,  was  ever  done  upon 
the  quarter  of  a  mile  running  south  from  tbe 
northwest  corner  of  section  7  until  a  few 
years  ago  when  the  township  officers  under- 
took to  put  it  in  condition  for  travel.  Rule 
sought  an  Injunction  against  them  on  the 
ground  that  this  portion  of  the  road  had 
been  vacated  by  the  failure  to  open  it  for 
seven  years.  He  was  denied  relief  and  ap- 
peals. 

[1]  1.  If  the  plalntift  U  oititled  to  an  in- 
junction, it  is  by  reason  of  the  following 
statute  which  was  enacted  in  1879  (chapter 
160,  I  1)  and  repealed  In  1911  (chapter  248, 
t  66): 

"That  any  county  road  or  part  thereof  wliich 
has  heretofore  or  may  hereafter  be  authorised, 
which  shall  remain  unopened  for  public  use  for 
the  space  of  seven  years  at  any  one  time  after 
the  order  made  or  the  anthority  granted  for 
opening  the  same,  shall  be  and  the  same  is 
hereby  vacated,  and  the  authority  granted  for 
erecting  the  same  is  barred  by  lapse  of  time; 
and  any  state  road  or  part  thereof  which  has 
heretofore  or  may  hereafter  be  authorized, 
which  shall  remain  unopened  for  public  nse 
for  the  space  of  ten  years  after  the  passage 
of  the  act  authorising  the  same,  shall  be  >va- 
cated,  and  the  aothority  for  oipening  it  re- 
pealed for  nonuse."     Gen.  Stat  1900,  |  7312. 

The  plaintiff  contends  that  the  evidence 
conclusively  shows  that  when  the  road  was 
laid  out  an  east  and  west  fence  at  the  south 
end  of  the  portion  in  dispute  presented  a  bar- 
rier to  travd  the  removal  of  which  was  nec- 
essary to  the  opening  of  the  road  for  public 
use  and  that  this  condition  existed  for  more 
than  seven  years.  The  existence  of  such  a 
fence  at  some  time  appears  to  have  been  es- 
tablished. An  old  resident  testifying  for  the 
plaintiff,  tbe  trial  being  in  1920,  said: 

"When  I  first  went  there  there  wasn't  any 
fences.  They  began  to  build  fences  about  10  or 
12  years  ago." 

This  would  fix  the  date  of  the  construction 
of  the  fence  not  earlio:  than  1908.  As  the 
statute  was  repealed  In  1911,  it  is  manifest 
that  the  road  could  not  have  l>ecome  vacated 
by  virtue  of  the  existence  of  this  fence. 
That  there  may  have  been  evidence  of  an 
earlier  construction  is  not  now  Important,  in- 
asmuch as  no  specdal  findings  were  made, 
and  the  trial  court  must  be  deemed  to  have 
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resolved  all  controTersiea  of  fact  against  the 
plaintiff. 

[2]  2.  It  remains  to  consider  the  effect  of 
a  lack  of  any  general  use  of  this  portion  of 
the  road  as  established.  One  of  the  road 
viewers  who  laid  out  the  road  testified : 

"There  was  some  travel  from  the'schoolhouse 
[near  the  south  end  of  the  disputed  strip! 
north,  •  •  •  but  I  do  not  recall  of  any  trav- 
el going  across  those  canyons;  that  is,  straight 
north.  After  yon  left  the  schoolhonse,  the 
trSTel  went  north  and  west  part  of  it,  and  I 
think  one  went  straight  north  aronnd  those 
canyons." 

There  was  evidence  that  the  canyons  re- 
ferred to  made  the  route  as  laid  out  imprac- 
ticable until  improvements  should  be  made 
and  as  a  result  a  part  of  the  travel  at  least 
was  diverted  to  the  northeast  If  vehicles 
bad  been  driven  around  each  of  the  ravines, 
returning  to  the  laid-out  line  as  soon  as  the 
lay  of  the  land  reasonably  permitted,  no  part 
of  the  road  would  have  been  annulled.  Stick- 
ti  V.  Stoddard,  28  Kan.  715.  The  fact  that 
the  frequency  of  the  rough  places  made  it 
advisable  to  drive  around  all  of  them  at  once 
— to  cut  the  comer  and  strike  the  east-boimd 
road  on  the  section  line  does  not  appear  to  us 
to  change  the  principle.  In  the  case  Just  cit- 
ed the  following  language  was  used,  much  of 
which  is  obviously  applicable  here: 

"When  a  public  road  is  established,  it  is  the 
duty  of  the  road  overseer  to  open  the  same; 
and  in  doing  so  he  will  give  -notice  to  all  per- 
sons throngh  whose  inclosed  and  cultivated 
lands  the  road  is  located.  If,  in  passing  along 
the  road,  he  finds  that  the  road  passes  over 
only  such  'lands  as  are  nncultivated,  uninclosed 
and  unimproved,  as  is  the  case  in  the  present 
ease,  his  entire  duties  in  opening  the  road  are 
performed,  except,  perhaps,  in  making  some 
improvements  on  the  road  where  improvements 
are  necessary.  <Now  everything  was  certainly 
done  in  the  present  ease  for  the  purpose  of 
opening  the  road  in  qnestion  that  was  nece'b- 
sary  to  be  done,  except  the  filling-up  of  said 
ravines  or  building  bridges  or  culverts  over 
them.  Except  for  said  ravines,  as  found  by 
the  court  below,  the  road  was  a  fairly  good 
natural  road,  and  it  was  used  and  traveled  by 
the  public.  In  the  present  case,  it  would  seem 
that  there  was  more  than  one  ravine;  but 
suppose  there  had  been  only  one,  and  that  that 
crossed  the  road  in  the  open  and  unindosed 
prairie;  and  that  a  few  feet  east  or  west  of 
the  road  was  a  good  natural  crossing  over 
such  ravine,  and  that  for  seven  years  the  public 
travel  had  passed  over  this  crossing,  and  not 
on  the  exact  line  of  the  road:  Woald  this  va- 
cate or  annul  the  entire  length  of  the  road? 
or  would  it  vacate  or  annul  that  small  portion 
of  the  road  (few  feet  only)  which  was  not 
used  by  the  public?  or  would  it  really  have  no 
effect  upon  the  existence  of  the  road,  or  of 
any  portion  thereof?  We  would  certainly  think 
that  it  would  not  have  any  effect  upon  the  ex- 
istence of  the  road,  or  any  portion  thereof  and 
certainly  not  the  effect  to  destroy  the  same. 
Now,  the  case  supposed  is  precisely  the  case 
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that  we  now  have  under  consideration,  ex- 
cept that  there  were  more  ravines  than  one; 
and  except  that  the  travel  passed  ontside  of 
the  road  from  80  feet  to  100  yards,  instead 
of  only  a  few  feet;  and  except  that  there  was 
about  three-quarters  of  a  mile  of  the  road 
that  was  not  generally  and  uniformly  traveled 
by  the  public,  instead  of  only  a  few 'feet;  but 
the  principle  covering  the  supposed  case  and 
the  one  now  under  consideration  is  the  same. 
We  suppose  that  the  public  found  fair  cross- 
ing, in  ■  the  present  case,  over  the  ravines  by 
simply  passing  ontside  of  the  road  from  80 
feet  to  100  yards;  and  that  the  whole  coun- 
try in  that  vicinity  was  vacant  and  unoccupied, 
and  that  the  land  over  which  the  travel  passed 
was  wholly  unobstructed  by  any  improvements. 
We  would  think  that  said  section  1  of  the  stat- 
ute was  intended  to  apply  only  to  cases  where 
it  would  seem,  from  the  acts  and  omissions  of 
the  public,  that  the  public  intended  to  wholly 
abandon  the  use  of  the  road,  and  not  to  cases 
where  the  travel  merely  passed  ont  of  the  road 
for  the  temporary  purpose  of  avoiding  an  ob- 
struction. Where  the  public  travel  passes  ont 
of  a  road  merely  for  the  purpose  of  avoiding 
an  obstruction,  it  does  not  show  any  intention 
on  the  part  of  the  public  to  wholly  abandon 
the  use  of  the  road,  or  even  of  that'  portion  of 
it  which  the  public  for  the  time  being  fails  to 
use;  but  it  merely  shows  an  intention  on  the 
part  of  each  individual  using  the  road  not  to 
use  the  same  at  that  particular  point  at  that 
particular  time.  Undoubtedly,  many  of  the 
public  roads  of  this  state  are  in  the  same  con- 
dition as  the  one  now  in  qnestion.  Many  of 
them  pass  over  uncultivated  prairie  land,  aAi 
many  of  them  have  places  where,  for  short  dis- 
tances, they  are  not  used,  and  probably  some 
of  such  places  have  not  been  used  for  years." 
28  Kan.  720,  721-722. 


The  Judgment  is  affirmed. 
All  tbe  Justices  ooncnnlng. 


ALLISON    V.    GRIFFIN    et   af.    NILGE8    V. 

SAME.    WHEATLEY  CLOTHING  CO.  V. 

SAME.    (Nos.  23474-23476.) 

(Supreme  Court  of  Kansas.    Feb.  11,  1922.) 

fSyllaJms   by   the   Court.) 

Justices  ef  ths  peaoe  «=>I74(  1 9)— Striking  out 
of  amaaded  interplea  oa  ground  of  inoonsist- 
ency  with  original  held  error. 
Money  garnished  in  an  action  before  a  jus- 
tice of  the  peace  was  claimed  by  an  intervener, 
who  pleaded  that  he  was  its  absolute  owner. 
Judgment  having  been  rendered  against  him, 
he  appealed,  and  upon  the  trial  in  the  district 
court  introduced  evidence  tending  to  show  that 
the  money  in  dispute  was  one-third  of  the  pro- 
ceeds of  the  sale  of  hay  and  lire  stock  from  a 
farm  leased  by  him  to  the  defendant  under  an 
arrangement  which  he  styled  a  partnership, 
providing  that  he  was  ordinarily  to  receive  two- 
thirds  of  such  proceeds,  but  that  in  this  in- 
stance he  was  entitied  to  'the  whole  amount 
because  bis  partner  had  failed  to  perform  an 
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agreement  to  contribate  a  like  amount  to  the 
common  fund.  He  was  then  giTen  leave  to  file 
an  amended  interplea  and  did  so,  the  new 
pleading  being  in  accordance  with  such  evi- 
dence. It  is  held  that  in  these  circumstances 
it  was  error  to  strike  out  the  amended  inter- 
plea on  the  ground  of  its  being  inconsistent 
with  the  original. 

Appeal  from  District  Court,  Brown  County. 

Actions  in  the  Justice  Court  by  W.  C.  Al- 
lison and  by  T.  H.  Nilges  and  by  the  Wheat- 
ley  Clothing  Company  against  C.  B.  Griffin, 
in  which  garnishment  summons  was  served 
<m  P.  J.  Henney,  who  answered  that  he  held 
money  In  his  hands,  the  ownership  of  which 
was  in  dispute  between  the  defendant  and 
John  Johannes,  and  the  latter  Intervened. 
Judgments  against  the  defendant,  and  on 
trial  of  the  issue  between  the  plaintiffs  and 
the  intervener  Judgmoits  for  plaintiffs,  and 
the  intervener  appealed  to  the  district  court, 
where  Judgments  were  again  rendered  for 
plaintiffs,  and  the  intervener  appeals.  Judg- 
ments reversed,  and  causes  remanded,  with 
directions  to  overrule  the  motions  and  strike 
out  the  amended  interplea,  and  proceed  with 
the  cases. 

Tom  D.  Smith,  of  Hiawatha,  and  Waters  & 
Waters,  of  Topeka,  for  appellant 

W.  H.  Crawford,  of  Horton,  and  W.  B. 
Archer,  of  Hiawatha,  for  api)eUees. 

MASON,  J.  These  cases,  whitii  were 
beard  together  in  the  district  court.  Involve 
the  same  questions.  The  facts  will  be  stated 
In  but  one  of  them,  those  of  the  others  be- 
ing in  all  respects  similar. 

T.  H.  Nllges  sued  0.  H.  Oriffln  before  a 
Justice  of  the  peace  upon  an  account,  serv- 
ing garnishment  summons  upon  F.  J.  Hen- 
ney, who  answered  that  he  held  some  money 
In  his  hands,  the  proceeds  of  personal  prop- 
erty sold  at  a  public  sale  of  which  he  had 
acted  as  clerk,  the  ownership  of  which  was 
In  dispute  between  Oriffln  and  John  Johan- 
nes. Johannes  intervened  and  claimed  the 
money.  Judgment  was  rendered  against  the 
defendant  without  objection  and  a  trial  of 
the  issue  between  the  plaintiff  and  the  Inter- 
vener also  resulted  in  favor  of  the  former, 
the  Intervener  appealing  to  the  district  court 
Judgment  was  again  rendered  In  favor  of 
the  plaintiff,  and  the  Intervener  appeals.' 

The  appellant  undertakes  to  question  the 
sufficiency  of  the  plaintiff's  bill  of  particu- 
lars against  the  defendant  claiming  that  It 
was  demurrable ;  but,  as  no  appeal  was  tak- 
en from  the  Judgment  of  the  Justice  of  the 
peace  by  the  defendant  that  matter  is  not 
open  to  inquiry.  The  only  other  question 
presented  is  whether  error  was  committed 
In  striking  out  an  amended  interplea  on  the 
ground  that  It  was  inconsistent  vrith  that 
filed  before  the  Justice  of  the  peace.  The 
original  Interplea  alleged  that  the  money  In 
dispute  was  the  sole  and  absolute  property 


of  the  Interpleader.  The  amended  interplea 
set  out  in  full  the  details  of  the  transaction 
out  of  which  the  Interpleader's  claim  origi- 
nated, to  Hulistantially  this  effect:  The  inter- 
vener had  rented  a  farm  to  the  deCaaAant, 
the  lease  containing  these  provisions,  among 
others:  The  Intervener  was  to  furnish  cer- 
tain material;  the  defendant  was  to  pur- 
chase one-third  of  all  live  stock,  feed,  and 
seed,  to  be  paid  to  the  intervener  out  of  the 
defendant's  share  of  the  income  from  the 
place;  the  proceeds  of  everything  sold  (ex- 
cepting wheat)  was  to  be  divided — two-thirds 
to  the  Intervener  and  one-third  to  the  de- 
fendant. The  money  In  controversy  was  the 
proceeds  of  hay  and  live  stock  sold  from  the 
farm  and  was  subject  to  the  division  indi- 
cated— two-thirds  to  the  intervener  and  one- 
third  to  the  defendant  except  for  the  fact 
that  the  defendant  had  failed  to  pay  for 
one-third  of  the  live  stpck,  feed,  and  seed,  in 
accordance  with  the  agreement  on  which  ac- 
count the  Intervener  was  entitled  to  all  the 
proceeds  of  the  sale  Instead  of  to  merely 
two-thirds  of  it  The  interplea  alleged  that 
the  garnished  money  belonged  to  the  inter- 
vener, describing  the  arrangement  as  one  be- 
tween partners  and  his  dalm  as  one  against 
the  imrtnershlp  which  was  superior  to  any 
against  the  defendant  individually. 

Appeals  from  a  Justice  of  the  peace  are 
tried  upon  the  original  papers  unless  the  dis- 
trict court  in  furtherance  of  Justice  allows 
amendments  or  new  pleadings.  (Jen.  Stat 
1916,  i  7825.  We  do  not  regard  the  differ- 
ance  between  the  Intervener's  original  state- 
ment that  he  owned  the  money  outright  and 
his  later  statement  that  he  was  entitled  to 
it  because  of  the  detailed  facts  regarding  his 
relationship  with  the  defendant  as  consti- 
tuting such  an  inconsistency  as  necessarily 
to  cut  off  the  privilege  of  making  the  amend- 
ment. It  is  not  appar«it  that  the  plaintiff 
was  misled  or  in  any  way  prejudiced  by  it. 
If  the  intervener  was  really  entitled  to  the 
money  at  the  time  of  the  garnishment  it 
would  be  a  harsh  rule  that  would  deprive 
him  of  It  by  reason  of  his  description  of  the 
character  of  his  claim  being  technically  in- 
accurate. When  the  case  was  called  for  trial 
In  the  district  court  no  new  pleadings  were 
filed  or  offered.  ,  The  intervener  introducetl 
without  objection  evidence  tending  to  sup- 
port his  dalm  to  the  money  by  reason  of  the 
defendant's  having  failed  to  make  his  con- 
tribution to  the  common  fund.  A  demurrer 
to  the  evidence  was  filed  and  overruled. 
The  plaintiff  thai  introduced  evidence.  The 
Intervener  was  later  granted  leave  to  file  an 
amended  interplea,  and  filed  the  one  already 
discussed,  which  was  subsequently  stricken 
out  We  think  under  the  circumstances  stat- 
ed his  evidence  should  have  been  passed  up- 
on In  the  light  of  whatever  benefit  he  might 
derive  from  the  new  pleading.  No  other 
matter  is  now  T>assed  upon,  however. 

Xhe   Jndgmenta    are    reversed,    and    the 
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causes    are   remanded,    wltli   dlrectiona   to 
orerrule  the  motions  to  strike  out  the  amoid- 
ed  Interpleas  and  proceed  witb  the  cases. 
All  the  JuBtioes  concurring. 


OBERHELMAN  V.  LARIMER,  CooBty  Asdl- 
tor,  at  al.    (Not  23974.) 

(Supreme   Conrt  of  Kansas.    Feb.  11,  1922.) 

fSyttabus  ly  the  Court.) 

1.  Sobools  and  sehool  districts  ^s> 1 59— Parent 
of  rural  high  school  district  pupil  held  not  en- 
titled to  compel  county  to  pay  pupil's  tuition 
In  another  high  school.         ^ 

The  parent  of  a  high  school  pupil,  both  re- 
siding in  a  rural  high  school  district  operating 
an  accredited  high  school,  cannot  send  the  pupH 
to  another  high  school  and  compel  the  county 
to  pay  the  tuition  therefor  under  section  1  <rf 
diapter  239  of  the  Laws  of  1921. 

2.  Mandamus  «=93(8)— Will  not  lie  where  gen- 
eral statutes  provide  adequate  legal  remedy 
for  county  auditor's  and  commissioner's  re- 
fnal  to  approve  and  allow  olalm  against  ths 
ooanty. 

Section  2848  of  the  General  Statutes  of 
1916  provides  an  adequate  remedy  in  the  ordi- 
nary course  of  law  where  a  county  auditor  re- 
fuses to  approve  a  claim  against  the  county  and 
where  the  county  commissioners  refuse  to  al- 
low the  claim  and  cause  a  warrant  to  be  drawn 
on  the  county  treasury  therefor. 

Original  proceeding  in  mandamns  by  John 
V.  Oberhelman  against  James  B.  Larimer,  as 
County  Auditor  of  Shawnee  County,  Kan., 
and  the  Board  of  County  Commissioners  of 
Shawnee  County,  Kan.  On  motion  to  quash 
alternative  writ.  Motion  allowed,  and  Judg- 
ment rendered  In  favor  of  defendants. 

Frank  D.  Drennlng,  of  Topeka,  for  plaln- 
tifl. 

Tinkham  Teale  and  Ralph  H.  Oaw,  both 
of  Topeka,  for  defendants. 

IfABSHALL,  J.  By  this  action,  the  plaln- 
tlfT  seeks  to  compel  the  county  auditor  to 
Approve  the  daim  of  the  plaintiff  and  to  com- 
pel the  county  commissioners  to  allow  it  and 
cause  a  warrant  to  be  issued  for  It  on  the 
county  treasurer  in  the  sum  of  $7.60  for  tui- 
tion paid  by  the  plaintiff  for  his  daut^ter, 
Sstella  Oberhelman,  who  had  been  attending 
the  high  school  In  the  city  of  Topeka  and, 
with  the  plaintiff,  is  a  resident  of  the  Sil- 
ver Lake  rural  high  school  district  in  Shaw- 
nee county.  An  alternative  writ  was  Issued, 
and  a  motion  to  quash  that  vnrit  has  been 
filed.  The  questions  now  presented  arise  on 
the  motion  to  quash. 

[1]  1.  Can  the  plaintiff  prevail  in  this  ac- 
tion?   This  question  must  be  answered  by  a 


construction  of  the  statutes  governing  at- 
tendance at  high  schools  and  the  payment  of 
tuition  therefor.  The  Barnes  hlgth  school 
law,  sections  9S20-8330  of  the  General  Stat- 
utes of  1915,  with  the  subsequent  amend- 
ments thereto,  must  be  examined.  Section 
9826  reads: 

"Tuition  shall  be  free  In  all  such  high  schools 
to  pupils  residing  in  the  county  where  such 
schools  are  located." 

That  section  was  amended  by  chapter  289 
of  the  Laws  of  1917,  hut  the  language  quot- 
ed was  repeated  In  that  act  Chapter  289 
of  the  Laws  of  1917  was  amoided  by  chapter 
239  ot  the  Laws  of  1921,  and  the  part  of 
the  act  quoted  was  made  to  read  aa  follows: 

"That  tuition  shall  be  free  In  all  high  schools 
to  pupils  residing  in  the  county  where  high 
schools  are  located." 

The  last  amendment,  modified,  however, 
by  the  restrictions  contained  In  the  act,  made 
all  high  schools  free  to  pupils  residing  in 
the  county  without  regard  to  the  law  under 
whidi  the  high  schools  were  organized.  The 
Barnes  high  school  law  does  not  provide  for 
the  organization  of  high  school  districts  and 
does  not  apply  to  cities  having  more  than 
sixteen  thousand  Inhabitants,  nor  to  coun- 
ties having  a  county  high  school.  That  law 
does  provide  for  assistance  by  the  county  in 
the  support  of  high  schools  that  have  been 
or  will  be  regularly  organized.  Under  the 
Barnes  hl^  school  law,  as  originally  enact- 
ed, a  pupil  residing  anywhere  in  the  county 
could,  without  paying  tuition,  attend  any 
tdgb  sdiool  Bui>ported  by  the  county. 

A  rural  high  school  law  was  enacted  in 
1916.  Laws  1916,  &  811  (Gen.  Stat  1916,  | 
9347-9S57).  Section  10  of  that  act  (Gen. 
Stet  1916,  i  986®  provides  that  "tuition  In 
a  rural  high  sdiool  shall  be  free  to  all  pu- 
pils residing  In  such  high  school  district" 
The  Sliver  Lake  high  school  district  must 
have  been  organized  under  that  law. 

Chapter  289  of  the  Laws  of  1917,  as  amend- 
ed by  chapter  239  of  the  Laws  c^  1921,  in- 
troduced a  new  elonent  into  the  Barnes  high 
sdiool  law,  as  follows: 

"Whenever  a  community  is  remote  from  or  is 
not  convenient  of  access  to  a  high  school  al- 
ready in  operation,  and  there  is  not  a  sufficient 
number  of  pupils  of  high  school  advancement 
In  such  community  to  organize  and  maintain 
another  high  school,  the  board  of  county  com- 
missioners shall  upon  recommendation  of  the 
county  superintendent  of  public  instruction,  pay 
the  tuition  not  exceeding  two  dollars  per  week 
or  fraction  thereof  for  such  pupil  of  high  school 
advancement  in  the  most  convenient  high  school 
to  sudi  community,  but  within  the  county  or 
in  the  county  adjacent  thereto." 

This  language  restricts  the  operation  of 
the  law  to  a  pupil  who  resides  outside  of  a 
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high  school  district  having  a  high  school  in 
operation  and  who  resides  within  a  commu- 
nity without  a  sufficient  number  of  pupils 
of  high  school  advancement  to  organize  and 
maintain  another  high  sclfooL  The  language 
does  not  mean  that  a  pupil  living  in  a  high 
school  district  that  Is  maintaining  a  high 
school  to  which  the  pupil  has  the  right  to 
go  without  payment  of  tuition  can,  on  ac- 
count of  Inconvenience,  go  to  another  high 
school  more  convenient,  and  the  county  be 
compelled  to  pay  the  pupil's  tuition  in  the 
latter  high  schooL  If  this  constraction  of 
the  statute  be  not  correct,  a  crli^led  high 
school  pupil  who  uses  crutches  to  assist  him 
in  walking,  and  whose  parents  might  be  too 
poor  to '  assist  him  In  going  to  and  from 
school,  mii^t,  on  account  of  the  inc<mvenl- 
ence  in  walking,  if  he  could  make  arrange- 
ments in  another  high  school  district,  attend 
the  high  school  in  the  latter  district  and  the 
county  be  comi>eUed  to  pay  the  tuition  there- 
for; if  this  construction  of  the  statute  be 
not  correct,  any  high  school  pupil  living  in 
any  high  school  district  in  a  county,  who 
might  find  it  more  convenient  to  attend  some 
other  high  school  in  the  cotmty,  may  attend 
the  latter  high  school,  and  the  county  be 
compelled  to  pay  the  tuition  therefor,  al- 
though the  pupil  might  be  living  within  a 
very  short  distance  of  the  school  building  in 
the  district  of  his  residence;  and  if  this  con- 
struction of  the  statute  be  not  correct,  the 
majority  or  all  of  the  pupils  resident  in  one 
high. school  district  might  attend  the  high 
school  In  any  other  district  and  the  county  be 
compelled  to  pay  their  tuition.  None  of 
these  conditions  is  contemplated  by  the  law. 
The  law,  rightly  interpreted,  means  that  a 
high  school  pnpil  shall  attend  school  in  the 
district  in  which  he  resides  and  that  he  can- 
not attend  school  in  any  other  district  and 
have  his  tuition  paid  by  the  county.  If  the 
community  in  which  the  pupil  resides  is 
without  a  high  school  and  there  is  a  suffi- 
cient number  of  pupils  of  high  school  ad- 
vancement in  the  community  to  organize  and 
maintain  another  high  school,  the  pupil  can- 
not go  to  any  high  school  and  compel  the 
county  to  pay  the  tuition  therefor. 

[2]  2.  Even  if  the  altematlTe  writ  alleg- 
ed facts  sufficient  to  constitute  a  cause  of 
action  In  mandamus,  the  motion  to  quash 
the  writ  should  be  sustained,  because  the 
plaintiff  has  a  "plain  and  adequate  remed.v 
in  the  ordinary  course  of  the  law."  Civ. 
Code,  I  715  (Gen.  St.  1915,  {  7«47).  The  de- 
fendants request  that,  if  their  motion  to 
quash  be  denied,  they  be  allowed  time  In 
which  to  answer.  This  indicates  that  ques- 
tions of  fact  would  be  presented.  This  court 
is  not  as  well  equipiied  to  try  questions  of 
fact  as  the  district  court.  The  remedy  by 
mandamus  in  this  court  is  not  as  complete 
as  the  remedy  provided  by  law  in  matters 


of  this  kind.  Section  2848  of  the  <x«neraj 
Statutes  of  1915  provides  for  an  appeal  froai 
an  order  of  a  county  auditor  disapproving 
a  claim  and  from  the  order  of  the  txtard  ot 
county  commissioners  disallowing  it.  A 
plain  remedy  is  thus  provided  by  statute; 
it  is  adequate  because  it  goes  to  a  court  that 
is  thoroughly  competent  and  equipped  to  try 
all  matters  of  fact  and  of  law  that  are  pre- 
sented;  it  is  simple,  any  intelligent  person 
can  understand  it;  it  is  direct  without  com- 
plicated pleadings;  it  is  quick  because  the 
appeal  must  be  i>erfected  within  thirty  days; 
and  it  is  complete  t>ecau8e  the  district  court 
tries  the  whole  matter  and  the  cause  may  be 
submitted  to  a  Jury.  The  action  is  then  one 
for  the  recovery  of  money,  and  a  jnry  is  a 
matter  of  right 

The  motion  to  quash  the  writ  is  allowed, 
and  Judgmoit  is  rendered  in  favor  of  the  de- 
fendants. 

All  the  Justices  concurring. 


DOUGLASS     HOSPITAL    AND    TRAINING 

SCHOOL  FOR  NURSES  v.  WHITE. 

(No.  23511.) 

(Supreme  Court  of  Bkansas.    Feb.  U,  1922.) 

(Byttah«»  iv  the  Court.) 

1.  Taxatloa  «=»642— Service  may  be  had  by 
publication  on  unknown  devisees  of  deeeasad 
owner  in  action  to  foraolose  tax  Hens. 

In  an  action  to  foreclose  tax  liens  under 
•ectiona  11476-11482  of  the  General  SUtutes 
of  1915,  service  by  publication  may  be  made 
on  the  unknown  devisees  of  deceased  land 
owners. 

2.  Taxation  $=>648  —  Judgment  against  on- 
known  devisees  to  foreclose  tax  lien  oaaaot 
bo  eollateraify  attaeked  for  publlcatloa  oorv- 
Ice  on  devisees  In  the  coonty. 

A  judgment  against  the  onkaown  devisees 
of  a  deceased  landowner,  rendered  on  service 
by  publication  in  an  action  to  foreclose  tax 
liens  ander  sections  1147&-11482  of  the  Qen- 
eral  Statutes  of  1915,  cannot  be  collaterally 
attacked  on  the  ground  that  the  devisees  were 
in  the  county  when  the  action  was  commenced 
and  were  in  possession  of  the  land. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  the  Douglass  Hospital  and 
Training  School  for  Nurses  against  G.  A. 
White  in  ejectment  Judgment  for  defend- 
ant for  possession  of  the  property  and  for 
rent,  and  the  plaiutur  appeals.    Affirmed. 

I.  F.  Bradley  and  I.  F.  Bradley,  Jr.,  botli 
of  Kansas  City,  for  appelant 

James  F.  Getty,  and  Frank  L.  Bates,  botb 
of  Kansas  City,  for  appellee. 
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BfARSHALL,  J.  This  ia  an  action  In 
ejectment  Judgment  was  rendered  in  fa- 
Tor  of  the  d^endant  tor  the  possession  ot 
tlie  property  and  for  $247.66  rent  during  tbe 
time  that  the  plaintiff  deprived  the  defend- 
ant of  possession.    The  plaintiff  appeals. 

The  plaintiff,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Kansas,  holds  as 
devisee  nnder  the  will  of  Abraham  Grant, 
who  owned  the  proiwrty  and  who  died  in 
possession  of  It  His  will  was  probated  in 
Wyandotte  county  on  January  27,  1911. 
The  defendant  holds  under  a  sheriff's  deed 
Issued  on  a  sale  of  the  property  under  a 
Judgment  foreclosing  tax  liens  held  by  Wy- 
andotte county  for  the  taxes  of  the  year 
1916' and  several  years  prior  thereto.  O.  S. 
1916,  8i  11476-114S2.  O^e  petiUon  In  the 
f oreclosnre  action  was  filed  August  14, 1917 ; 
service  by  publication  was  made  on  Abra- 
ham Grant  and  upon  his  unknown  heirs, 
executors,  administrators,  devisees,  trus- 
tees, successors,  and  assigns ;  Judgment  was 
rendered  November  21,  1917;  the  property 
was  sold  January  21,  1918;  the  sale  was 
confirmed  March  16,  1918;  and  the  sheriff's 
deed  was  executed  March  28,  1918,  and  was 
recorded  April  1,  1918.  Although  by  tenant 
occupying  the  property  in  controversy  at 
the  time  the  foreclosure  action  was  com- 
menced, this  plaintiff  by  name  was  not  a 
party  to  it.  On  June  21,  1919,  a  writ  of  as- 
sistance was  ordered  in  the  foreclosure  ac- 
tion, and  thereunder  the  plaintiff's  tenant 
was  afterward  put  off  the  property,  and  the 
defendant  was  put  Into  the  possession  there- 
of. On  July  24,  1918,  within  six  months 
after  the  execution  of  the  deed  in  the  fore- 
closure action,  the  plaintiff  filed  its  motion 
to  set  aside  and  hold  for  naught  that  judg- 
ment on  the  ground  that  It  had  been  ren- 
dered on  service  by  publication  and  that 
the  plaintiff  had  no  actual  notice  of  the 
pendency  of  the  suit  until  after  the  return 
of  the  execution  issued  upon  the  judgment 
Notice  of  the  motion  was  given  as  required 
in  section  83  of  the  Code  of  Civil  Procedure^ 
and  an  affidavit  was  filed  showing  that  dur- 
ing the  i>endency  of  the  action,  the  plaintiff 
had  no  notice  thereof  in  time  to  appear  in 
court  and  make  its  defense.  An  answer 
was  also  filed  in  which  the  plaintiff  set  up 
its  title  to  the  property  and  tendered  the 
taxes  with  12  per  cent  interest  thereon 
from  the  date  of  the  sale  and  offered  to  pay 
any  additional  amount  that  the  court  might 
find  to  be  due.  The  motion  to  set  aside 
the  Judgment  was  presented,  but  was  not 
disposed  of  by  the  court  and  is  stlU  pend- 
ing. In  the  present  action,  the  court  in- 
structed, the  Jury  to  return  a  verdict  in  fa- 
vor of  the  defendant  for  the  possession  of 
the  property,  but  submitted  to  the  jury  the 
question  of  the  amount  of  rent  due  the  de- 
fendant on  account  of  his  being  deprived  of 
the  possession  of  the  property  by  the  plain- 
tiff. 

204P.-4i 


[1]  1.  To  show  that  the  judgment  is  void, 
the  plaintiff  in  effect  argues  that  service 
by  publication  cannot  be  made  on  unknown 
devisees  under  section  11476  of  the  General 
Statutes  of  1915,  which  provides  that— 

"If  the  defendants  or  either  of  them  are  non- 
residents, service  may  be  made  by  publication, 
when  there  is  filed  with  the  clerk  an  affidavit . 
that  snch  defendants  to  be  served  are  nonresi- 
dents of  the  state,  or  that  the  plaintiff  with  doe 
diligence  is  unable  to  make  personal  service  i 
of  sammons  upon  said  defendant  or  defend- 
ante." 

Section  48  of  the  Code  of  Civil  Procedure 
(Gen.  St  1915,  {  6938)  provides  that  an  ac- 
tion* "for  the  sale  of  real  property  under  a 
mortgage,  lien  or  other  Incumbrance  or 
charge"  must  be  brought  in  the  county 
where  the  land  is  situated.  Section  78  of 
the  Code  (section  6969)  provides  that  serv- 
ice by  publication  may  be  made  in  actions 
brought  under  section  48  of  the  Code.  Sec- 
tion 79  of  the  Code  (section  6970)  provides 
for  service  by  publication  against  unknown 
devisees. 

An  action  to  foreclose  a  tax  lien  comes 
strictly  within  the  language  of  section  48  of 
the  Code,  and  the  provisions  of  the  Code 
gqvem  such  an  action  except  as  the  law 
for  foreclosure  of  tax  liens  may  otherwise 
prescribe.  The  provisions  of  the  Code  do 
not  conflict  with  any  part  of  the  law  provid- 
ing for  the  foreclosure  of  tax  liens,  nor  pre- 
scribe a  different  procedure  therefor.  The 
tax  lien  foreclosure  law  (G.  S.  1916,  §§ 
11476-11482)  does  not  provide  for  service  by 
publication  on  unknown  devisees,  but  the 
Code  of  Civil  Procedure  does.  It  was  prop- 
er to  name  the  unknown  devisees  of  Abra- 
ham Grant  as  parties  to  the  foreclosure  ac- 
tion, and  they  were  bound  by  the  judgment 
that  was  rendered  (G.  S.  1916,  |  11479),  un- 
less it  should  be  set  aside  In  a  direct  pro- 
ceeding instituted  for  that  purpose. 

[2]  2.  It  is  argued  that  the  Judgment  in 
the  foreclosure  action  is  void  and  that  the 
sheriff's  deed  did  not  convey  title  to  the  de- 
fendant because  the  plaintiff  was  not  named 
as  a  party  defendant  because  personal  serv- 
ice could  have  been  made  on  it  in  Wyan- 
dotte county,  and  because  statements  con- 
tained in  the  affidavit  for  publication  notice 
were  false  in  this,  that  the  attorney  for  the 
plaintiff  in  that  action,  by  an  examination  of 
the  records  in  the  probate  court  could  have 
ascertained  that  the  plaintiff  In  this  action 
was  the  owner  of  the  property  and  by  in- 
quiry could  have  learned  that  the  plaintiff 
was  in  possession  thereof  by  its  tenant  If 
the  plaintiff  is  correct  In  its  contention  that 
the  Judgment  is  void,  that  fact  may  be  shown 
in  this  action;  but,  if  the  judgment  is  only 
voidable,  this  action  cannot  be  successfully 
maintained  because  it  constitutes  a  collat- 
ernl  attack  on  the  Judgment.  The  plaintiff, 
under  the  description  of  unknown  devisees 
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of  Abraham  Grant,  was  a  party  to  the  ac- 
tion. Althoofh  service  of  summons  mlgbt 
have  been  made  on  tbe  lAalntlff  in  Wyan- 
dotte county  and  tbe  affidavit  for  publica- 
tion notice  was  incorrect  In  Its  statement 
that  service  of  summons  conld  not  be  made 
on  tbe  plaintiff  in  that  county,  tbe  judgment 
was  not  void. 

In  Davis  v..  Land  Co.,  76  Kan.  27,  90  Pac 
766,  tbls  court  sald: 

"A  decree  qnieting  title  to  real  estate,  where 
the  only  sendee  upon  the  defendants  is  made 
constructively  as  provided  by  the  statute  for 
nonresidents  of  the  state,  is  not  void  because 
the  grounds  stated  in  the  affldavit  are  untrue." 
(SyL  1.) 

In  Duphome  ▼.  Moore,  82  Kan.  159,'  107 
Pac.  791,  tbls  court  used  tbe  following  lan- 
guage: 

"A  Judgment  based  upon  a  willfnlly  false 
affidavit  for  service  by  publication  is  not  alwo- 
lutdy  void."    (SyL  1.) 

Tbe  judgment  Is  not  void,  nie  plaintiff 
mlgbt  have  avoided  It  by  proper  proceeding. 
Such  proceeding  was  tbe  one  whlcb  tbe 
plaintiff  commenced  wben  It  filed  its  motion 
to  set  aside  the  judgment;  but,  because 
tbe  motion  has  not  been  passed  on  and  there 
has  been  no  appeal  tber^rom,  the  ques- 
tions presented  thereby  cannot  now  be  de- 
termined by  this  court. 

What  has  been  said  disposes  of  all  qaes- 
tlons  argued. 

.The  judgment  is  affirmed. 

All  tbe  Justices  concurring. 


STATE  ex  ral.  ENRIGHT  v.  KANSAS  CITY. 
(No.  24151.) 

(Supreme  Court  of  Kansas.     Feb.  24,  1922.) 

(fSpllabut  in  the  Court.) 

ManMpal     eerporatlons     «=>925— Declaratory 
judgment  that  city  might  issue  5  per  cant. 
laiHVvement  bonds  withont  priviiegs  to  pre* 
pay  at  and  of  flvo  years  affirmed. 
A    declaratory   judgment    of   tbe    district 
court,  interpreting  chapter  123  of  the  Laws 
of  IS^l,  and  declaring  that  internal  improve- 
ment bonds  of  cities  of  the  first  class,  bearing 
interest  at  a  rate  not  exceeding  5  per  cent,  per 
annum,  need  not  contain  privilege  to  prepay 
such  bonds  at  the  end  of  five  years  from  date 
of  issue,  afSrmed. 

Ai^peal  from  District  Court,  Wyandotte 
Coanty. 

Action  by  the  State  of  Kansas,  on  tbe  re- 
lation of  EL  A.  Enright,  County  Attorney  of 
Wyandotte  County,  against  the  City  of  Kan- 
sas City,  to  obtain  an  adjudication  respect- 
ing tbe  City's  power  to  Issue  bonds.    Judg- 


ment In  favor  of  tbe  City,  and  the  State  ap- 
peals.   Affirmed. 

Richard  J.  Hopkins,  Atty.  Oec,  and  K.  A. 
Enright,  of  Kansas  City,  for  tbe  State. 

R.  J.  Higglns  and  H.  3.  Smith,  bodi  of 
Kansas  City,  for  appellee. 

BTJBGH,  J.  The  action  was  commenred 
pursuant  to  the  statute  relating  to  declara- 
tory judgments  (Laws  1921,  c.  168),  to  ob- 
tain an  adjudication  respecting  power  of  tbe 
city  to  issue  bonds.  The  controversy  relat- 
ed to  authority  of  the  dty  to  Issne  internal 
Improvement  bonds,  bearing  Interest  at  a 
rate  of  not  more  than  S  per  cent  per  an- 
num, without  reserving '  privilege  of  isepay- 
ment  at  tbe  exjriratlon  of  Ave  years.  >  Tbe 
district  court  declared  tbe  privilege  need 
not  be  reserved,  and  the  state  aweala. 

Previous  to  the  year  1^1,  dtiee  ol  the 
first  class  generally,  and  the  dty  of  Kansas 
City,  were  authorhwd  to  issue  internal  im- 
provement bonds  bearing  Interest  at  a  rate 
not  exceeding  S  per  cent  per  annum.  One 
of  the  statutes  on  tbe  subject  reads  as  fol- 
lows: 

"Whenever  the  msyor  and  council  may  cause 
any  street  or  alley  in  such  city  to  be  graded,  re- 
graded,  curbed,  recurbed,  guttered,  reguttered, 
paved,  repave^  macadamised,  or  remacadamis- 
ed,  or  any  sewer  to  be  oonstmcted,  the  expense 
of  which  is  chargeable  to  the  adjacent  property, 
or  cause  the  areas  formed  by  the  intersection 
of  streets  and  alleys  to  be  graded,  regraded, 
curbed,  recurbed,  paved,  repaved,  macadamized, 
or  remaMdamized,  they  may,  in  their  discre- 
tion, provide  for  the  payment  of  the  cost  there- 
of by  installments,  instead  of  levying  the  en- 
tire tax  or  special  assessment  for  such  cost  at 
one  time;  and  for  such  cost  they  may  Issue 
internal  improvement  bonds  of  the  city,  pay- 
sble  in  ten  equal  installments  of  equal  amounts 
each  year,  none  of  which  bonds,  nor  any  of  the 
installments  thereof,  shall  run  longer  than  ten 
years;  not  bear  interest  exceeding  five  per 
centum  per  annum.    •    •    • 

"Where  improvement  bonds  are  issued  under 
this  act  for  improvements,  the  cost  of  wUch 
is  by  law  charged  by  special  assessment  against 
specific  property,  the  mayor  and  council  shall 
levy  special  assessments  each  year  sufBdent  to 
redeem  the  instsUment  of  such  bonds  next 
thereafter  maturing.    *    •    • 

"Such  spedal  assessments  shall  be  made 
upon  the  Iota  or  pieces  of  land  chargeable  for 
the  cost  of  such  improvements  respectively, 
and  shall  be  levied  and  collected  in  the  same 
manner  as  other  taxes.    •    •    ♦" 

Gen.  Stat  1915,  |  1243. 

Certain  bonds  could  not  be  sold  for  less 
than  par.  At  tbe  legislative  session  of  1921, 
tbe  following  measure  was  placed  <m  tbe 
statute  book : 

"Be  it  enacted  by  the  Legialaturo  of  the 
state  of  Kansas: 

"Section  1.  That  in  all  dties  of  the  first  class 
the  mayor  and  council  or  board  of  commis- 
sioners may  issue  internal  improvement  bonds 
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in  an  cSM*  where  they  are  now  anthorised  im- 
der  existing  law  of  the  atate  of  Kansaa  ao  to 
do,  in  payment  for  tho  grading,  paving,  macad- 
amizing or  curbing  of  streets,  construction  of 
sewers,  park  improvements,  and  is  parment 
of  land  and  other  damages  in  all  condemnation 
proceedings.  Such  bonds. to  draw  interest  not 
to  exceed  six  per  cent,  per  annnm,  but  shall 
contain  a  privilege  to  prepay  said  bonds  at  the 
end  of  five  years  from  date  thereof. 

"Sec.  2.  All  parts  of  acts  in  as  far  as  they 
relate  to  cities  of  the  first  class,  the  interest  to 
.  be  charged  on  internal  improvement  bonds, 
■re  hereby  repealed." 

Laws  1921,  c.  123. 

If  this  statute  leaves  standing  all  the  va- 
rious sections  of  the  various  statutes  so  far 
as  they  authorise  bond  issues  for  the  pur- 
poses named,  but  repeals  the  interest  jiro- 
vislons  of  those  statutes,  inserts  In  each  one 
a  new  Interest  provision,  and  Inserts  In  eadi 
one  a  provision  relating  to  prepayment,  thp 
act  la  simply  amendatory.  In  the  statutes 
providing  for  Issuance  of  Internal  improve- 
ment bonds,  the  word  "five"  in  the  interest 
provision  Is  stricken  out,  the  word  "six"  is 
inserted,  and  a  provision  for  prepayment  of 
the  bonds  la  added.  This  interpretati(» 
would  rendm  the  act  void,  as  forbidden  by 
section  16,  art  2,  of  the  Constitution,  which 
reads  as  follows: 

"No  law  Shan  be  revived  or  amended  unless 
the  new  act  contain  the  entire  act  revived  or 
the  section  or  sections  amended,  and  the  section 
or  sections  so  amended  shall  be  repealed." 
Oen.  Stat.  191S,  f  160. 

This  being  true,  the  Legislature  must  have 
had  something  else  in  mind. 

The  occasion  for  the  law  is  matter  of  com- 
m<Mi  knowledge.  When  the  Legislature  met, 
the  financial  situation  in  the  United  States 
was  such  that  cities  could  not  market  5  per 
cent  bonds  at  a  price  even  approaching  par, 
and  greatly-needed  Improvement  work  was 
prohibited.  Presumably  the  Legislature  de- 
sired to  obviate  this  mischief.  The  very 
simple  remedy  was  to  meet  the  transient  sit- 
uation by  authorising  6  per  cent,  bonds, 
which  might  be  taken  up  when  conditions 
Improved.  The  practical  consequences  of  any 
other  interpretation  render  it  quite  certain 
the  Legislature  did  not  intend  them.  The 
customary  method  of  financing  public  im- 
provements, employed  for  years  to  the  satis- 
faction of  the  Inhabitants  and  governing 
bodies  of  cities,  would  be  discarded,  and 
much  confusion,  If  not  actual  embarrassment, 
would  result  The  city  desires  to  make  ex- 
tensive improvements,  for  which  it  must  is- 
sue bonds  to  be  paid  by  levy  and  collection  of 
internal  improvement  assessments.  There  is 
no  law. authorizing  refunding  of  such  bonds 
In  five  years.  The  answer  of  the  city,  con- 
fessed by  the  state,  discloses  that  the  city 
can  now  sell  5  per  cent  bonds  at  a  premium ; 
pciTttegs  of  stwit-time  prepayment  operates 


In  the  sale  of  bonds  as  a  discount  of  ona- 
balf  of  1  per  cent;  and.  If  the  dty  must 
write  into  proposed  bonds  privilege  of  pre- 
payment, the  aggregate  loss  on  bond  Issues 
for  the  year  1922  will  be  about  $25,000. 

The  court  concludes  the  first  sentence  of 
section  1  of  the  act  of  1921  recognizes  and 
preserves  existing  law,  and  makes  it  the 
basis  of  further  legislation.  The  second  sen- 
tence authorizes  cities  to  issue  bonds  at  a 
higher  rate  of  Interest  than  existing  laws 
permitted,  not  exceeding  6  per  cent  per  an- 
num, such  bonds  to  contain  privilege  of  pre- 
payment The  second  section  does  no  more 
than  render  inapplicable  to  bonds  issued  un- 
der section  1  the  limitations  respecting  in- 
terest contained  In  existing  laws.  So  consid- 
ered, the  statute  is  valid,  and  has  a  scope 
and  purpose  of  its  own  aa  a  needed  supple- 
ment to  existing  law. 

The  declaration  of  the  district  court  is 
consonant  with  the  views  which  have  been 
expressed,  and  it  is  affirmed. 

The  proceedings  in  this  case  serve  to  Ulns. 
trate  operation  of  the  declaratory  Jndgment 
act  Execution  of  the  city's  internal  improve- 
ment program  placed  It  In  this  ininmnin.  if 
privilege  of  prepayment  were  not  written  in 
the  bonds,  the  dty  and  Its  officers  were  ex- 
posed to  prosecution  by  the  state  for  abuse 
of  corporate  power  and  violation  of  law,  and 
the  securities  might  not  be  marketable.  If 
privilege  of  prepayment  were  written  in  the 
bonds,  a  heavy  financial  burden  would  be 
placed  on  the  taxpayers,  perhaps  unneces- 
sarily. Formerly,  the  city  would  have  been 
compelled  to  choose  one  course  or  the  other, 
and  abide  the  consequences.  The  law  offi- 
cers of  the  state  could  not  give  a  binding  In- 
terpretation of  the  statute,  and,  because  of 
its  ambiguity,  could  not  consent  to  the  course 
which  the  city  claimed  it  was  authorized  to 
pursue.  Therefore  a  controversy  existed, 
justifiable  under  the  declaratory  Judgment 
act  The  action  was  commenced  in  the  dis- 
trict court  on  February  7,  1922,  and  the  de- 
fendant answered  Instanter.  The  cause  was 
heard  on  the  petition  and  answer,  and  a  stip- 
ulation that  the  pleadings  stated  the  facts. 
The  declaration  of  the  district  court  was 
rendered  on  February  7,  and  the  appeal  was 
lodged  in  this  court  on  February  10.  This 
court  was  In  session  when  the  appeal  was 
filed.  Because  of  the  public  Importance  of 
the  question  involved,  the  cause  was  ad- 
vanced for  Immediate  hearing,  and  on  Feb- 
ruary 10  it  was  submitted  for  final  decision, 
on  oral  argument  and  briefs  of  counsel 
which  accompanied  the  appeal  papers.  The 
city  may  now  proceed  with  its  improvemotts 
without  any  of  the  embarrassments  and 
without  any  of  the  delay  which  would  have 
been  encountered  if  the  remedy  of  declara- 
tion of  right  had  not  been  availably 

All  the  Justices  concurring. 
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CONTINENTAL  SUPPLY  CO.  v.  BANKERS' 
OIL  CO.     (No.  23494.) 

(Supreme  Cenrt  of  Kansas.     Feb.  11,  1022.) 

(Sytlahu*  by  ih«  Court.) 

1.  Appeal  and  error  «=»I039(I3)— Judgment 
based  on  aliegatlon  of  express  contract  will 
not  be  reversed  because  the  evidence  shows 
an  Implied  contract. 

A  judgment  based  on  an  allegation  of  an 
express  contract  vUI  not  be  reversed  where 
the  evidence  shows  that  the  contract  was  im- 
plied and  the  party  liable  has  not  been  misled. 

2.  MlBM  and  minerals  «=>l  17— Allegation  of 
filing  of  Hen  In  county  clerk's  office  and  proof 
of  filing  In  district  court  clerk's  office  not  a 
substantial  varianoe. 

A  petition  for  the  foreclosure  of  a  mechan- 
10*8  lien  alleged  that  the  lien  had  been  filed  in 
the  office  of  the  clerk  of  the  county.  The  evi- 
dence showed  that  the  lien  had  been  filed  in 
the  office  of  the  derk  of  the  district  court  of 
that  county.  BelA,  that  there  was  no  sub- 
stantial variance  between  the  pleading  and  the 
evidence. 

3.  MtoM  and  minerals  «=»l  14— Uen  claim  nam* 
Ing  wrong  state  may  be  amended. 

A  mechanic's  lien  statement  which  recites 
that  the  plaintiff  claims  a  lien  in  accordance 
with  the  laws  of  Oklahoma  may  be  amended  by 
chan^ng  the  word  "Oklahoma"  to  "Kansas." 

4.  Mines  and  minerals  4=3ll7--Evldenoe  held 
to  tend  to  proive  that  material  was  used  on 
the  proper^  described. 

There  was  evidence  which  tended  to  prove 
that  the  material  for  which  the  lien  statement 
was  filed  had  been  sold  by  the  plaintiff  to  the 
defendant  for  use  on  the  property  described. 

5.  Mioes  and  minerals  ^s>ll4 — Evideaoe  held 
to  show  that  Ilea  was  filed  In  time. 

The  evidence  tended  to  show  that  the  me- 
chanic's lien  statement  was  filed  on  June  8, 
1920,  and  that  the  last  item  of  material  was 
sold  on  February  11,  1920.  SeU,  that  the  lien 
statement  was  filed  in  time. 

6.  Mines  and  minerals  ®=>l  12(2;— Corporation 
may  not  escape  liability  for  materials  used 
on  a  lease  It  owned  beoauso  the  party  order- 
ing It  had  no  authority  from  It. 

Materials  that  were  used  on  a  gas  and  oil 
lease  described  in  a  lien  statement  were  ordered 
by  the  president  of  the  corporation  owning  the 
lease,  or  by  -the  wife  of  the  president,  or  by  his 
son.  The  materials  were  received  and  were  used 
on  the  lease.  HeU,  that  the  defendant  cannot 
escape  liability  therefor,  although  it  was  not 
shown  that  the  president  of  the  corporation, 
or  his  wife,  or  son,  had  authority  from  the  cor- 
poration to  purchase  the  materials. 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  the  Continental  Supply  Com- 
pany against  the  Bankers'  Oil  Company,  and 
from  a  Judgment  in  favor  of  plaintiff  for  a 
Bpedfle  sum  and  decre<4ng  a  mechanic's  Viea 


for  a  lesser  amount,  the  defendant  appeals. 
Affirmed. 

W.  B.  Pleasant,  of  Ottawa,  for  appellant. 

J.  li.  Shelden,  of  Ottawa,  and  Bandolpb, 
Haver  &  Shirk  and  H.  M.  Gray,  all  o<  Tulsa, 
OkL,  for  appellee. 

MARSHALL,  J.  The  plaintUt  commenced 
this  action  to  recover  $1,065.94  and  Interest 
for  goods  Bold  and  delivered,  for  $475.15  of 
which  the  plaintiff  had  filed  a  mechanic's 
lien  on  an  oil  and  gas  mining  lease  on  cer- 
tain real  property  in  Franklin  county.  Judg- 
ment was  rendered  In  favor  of  the  plaintiff 
for  $1,111.81,  decreeing  that  the  platatiff  had 
a  medianlc'B  Uen  on  the  real  property  to 
secure  the  payment  of  $406.53  of  that  sum 
and  ordered  the  gas  and  mining  lease  and 
all  the  material,  machinery,  equipment,  and 
oil  well  supplies  located  thereon  to  be  sold 
fqr  the  payment  of  $496.53.  The  defendant 
appeals  from  the  judgment  for  $1,111.81  and 
appeals  from  the  judgment  decreeing  a  me- 
chanic's lien  for  $496.53. 

The  questions  argued  all  arise  out  of  the 
judgment  decreeing  the  foreclosure  of  the 
mechanic's  lien. 

[1]  1.  Tlie  petition  alleged  that  ttie  ma- 
terlahs  for  -which  the  mechanic's  lien  was 
claimed  were  sold  to  the  defendant  under  a 
contract  for  use  "in  constructing  a  refining 
plant,  pipe  lines,  buildings,  and  other  im- 
provements, and  In  drilling,  equipping,  and 
operating  wells  for  gas"  on  certain  land  in 
Franklin  county.  The  court  found  that  the 
"supplies  mentioned  in  plaintiff's  petition 
•  •  ♦  were  furnished  by  plaintiff  to  de- 
fendant under  an  implied  contract,  •  •  • 
and  were  not  furnished  under  any  express 
contract"  The  defendant  argues  that  under 
the  allegations  of  the  petition  the  plaintiff 
was  compelled  to  prove  an  express  contract 
and  cannot  recover  under  an  implied  one. 
That  would  be  a  very  narrow  construction  of 
the  pleading.  The  evidence  tended  to  show 
that  the  materials  were  sold  with  the  under- 
standing that  they  would  be  used  on  the 
lease.  If  they  were  sold  tmder  an  Implied 
contract,  and  not  under  an  express  one,  the 
plaintiff's  petition  could  have  been  atuended 
so  as  to  allege  that  fact.  The  defendant  did 
not  show  that  he  was  misled  by  the  variance, 
if  there  was  any,  between  the  pleading  and 
the  evidence.  It  Is  not  apparent  bow  he 
could  have  been  misled  thereby.  Section  134 
of  the  Code  of  Civil  Procedure  (Gen.  St.  1915, 
§  7026)  controls,  and  reads  as  follows: 

"No  variance  between  the  allegations,  in  a 
pleading,  and  the  proof  is  to  be  deemed  mate- 
rial, unless  it  have  actually  misled  the  adverse 
party,  to  his  prejudice,  in  maintaining  his  ac- 
tion or  defense  upon  the  merits.  Whenever 
it  is  alleged  that  a  party  has  been  so  misled, 
that  fact  must  be  proved  to  the  satisfaction 
of  the  court,  and  it  must  also  be  shown  in  what 
respect  be  has  been  misled,  and  thereupon  the 
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court  may  ottSer  the  pleading  to  be  amended, 
upon  ancfa  terms  as  may  be  just." 

If  thero  was  any  error,  it  was  not  prejn- 
dldal  and  was  not  sufficient  to  justify  a  re- 
Tersal  of  tbe  judgment. 

[2]  2.  The  defendant  argues  tbat  there 
was  "no  allegation  that  tbe  mechanic's  lien 
bad  been  properly  filed."  The  petition  al- 
leged that  tbe  lien  had  been  "filed  in  tbe  of- 
fice of  tbe  clerk  of  Franklin  county,  Kan., 
on  the  8th  day  of  June,  1920."  The  evidence 
showed  that  tbe  lien  had  been  filed  in  the 
office  of  the  derk  of  the  district  court  of 
Franklin  county  on  that  day.  Permission  to 
amend  tbe  petition  would  have  been  pr(q;>er]y 
given  if  such  permission  had  been  asked; 
none  was  asked,  and,  even  if  it  were  error 
to  aUow  the  plaintitC  to  prove  that  tbe  Uen 
had  been  filed  In  the  office  of  the  clerk  of  the 
district  court  under  the  allegation  contained 
in  the  petition,  that  error  was  wholly  non- 
prejudicial.   Civ.  Code,  f  134. 

[t]  8.  On  the  trial,  permission  was  given 
to  amend  the  (A-4)  mechanic's  lien  statement. 

That  statement  recited: 

"That  it  [the  plaintiif  1  daims  a  lien  upon  all 
the  material  *  *  *  all  in  accordance  with 
the  laws  of  the  state  of  Oklahoma." 

Permission  was  granted  to  amend  tbe 
statement  by  changing  the  word  Oklahoma 
to  Kansas.  Of  that  tbe  defendant  complains. 
Section  663  of  the  Code  of  OivU  Procedure 
(Oen.  St  1915,  8  7561)  In  part  reads: 

"Any  Uen  provided  for  in  this  act  may  be  en- 
forced by  dvil  action  •  •  •  and  in  case  of 
action  brought,  any  Uen  statement  may  be 
amended  by  leave  of  court  in  furtherance  of 
justice  as  pleadings  may  be  In  any  matter,  ex- 
cept as  to  the  amount  claimed." 

It  would  have  been  an  abuse  of  discretion 
not  to  permit  the  amendment  to  be  made. 

[4]  4.  Another  proposition  argued  Is  that 
the  "plaintiff's  case  was  not  proven."  The 
defendant  contends  that  there  was  not  evi- 
dence sufficient  to  establish  a  mechanic's  lien. 
The  evidence  tended  to  show  that  the  defend- 
ant was  operating  an  oil  well  on  the  lease; 
that  the  plaintiff  sold  materials  to  the  de- 
fendant to  be  used  by  It  on  the  lease;  and 
that  the  materials  were  used  thereon.  That 
was  all  that  was  necessary  to  prove  so  far 
as  the  proposition  now  argued  was  con- 
cerned. 

[f]  5.  The  defendant  argues  that  the  lien 
statement  was  not  filed  in  time.  It  was  filed 
on  June  8,  1920.  The  evidence  tended  to 
show  that  the  last  item  sold  to  be  used  on  the 
property  was  sold  on  February  11, 1920.  The 
law  provides  that  the  lien  statement  shall 
be  filed  within  four  months  after  the  date 
npon  which  material  was  last  furnished. 
CiT.  Code.  S  660.  (Gen  St  1915,  |  7558).  Me- 
chanics' liens  on  oil  and  gas  leases  are  ob- 


tained in  tbe  same  manner  and  substantially 
for  tbe  same  reasons  as  mechanics'  liens 
on  real  property.  Q.  S.  1915,  g|  4996-4998. 
The  Uen  statement  was  filed  in  time. 

[I]  6.  The  last  proposition  argued  Is  that 
the  acts  of  the  officers  of  t|je  defendant  did 
not  bind  it  The  material  sold  by  the  plain- 
tiff to  the  defendant  was  ordered  by  the  de- 
fendant's president,  or  his  wife  or  son.  There 
was  no  aUegation  of  the  authority  of  either 
of  these  i>arties  to  bind  the  defendant  aud 
there  was  no  evidence  on  that  subject.  It 
was  shown  that  W.  B.  Walker  was  the  presi- 
dent of  the  defendant  company ;  that  he,  or 
his  wife  or  eoa,  ordered  the  materials  for  use 
on  the  oil  and  gas  lease;  that  the  material 
was  furnished ;  and  that  it  was  used  on  the 
property.  The  defendant  had  knowledge  of 
its  use,  must  have  had  Imowledge  of  the  man- 
ner In  which  it  was  purdiased,  and  was  li- 
able therefor. 

Tbe  judgment  Is  affirmed. 

All  the  jusUoes  oonoorrlng. 


CITY  OF  WICHITA  V.  BOARD  OF  COM'RS 

OF  SEDQWICK  COUNTY. 

(No.  23486.) 

(Supreme   Court  of  Kansas.     Feb.   11,   1922. 

Behearing  Denied  March 

17.  1922.) 

(ByUabiM  by  the  CovrU) 

1.  Statutes  «s»IIO'/2(4)  —  Statute  maJdng 
eonnty  liaMe  for  olty's  expense*  In  suppress- 
ing epidemic  not  a  violation  of  requirement 
as  to  subject  being  within  scope  of  tKle. 

Section  1S8  of  chapter  122  of  the  Session 
Laws  of  1903  (Oen.  St  1915,  |  1408),  being 
one  of  some  two  hundred  sections  of  an  act 
relating  to  cities  of  the  first  dass,  is  not  void 
under  section  16  of  article  2  of  the  Constitu- 
tion on  the  ground  that  its  provisions  are  not 
within  the  scope  of  tbe  title. 

2.  Statutes  «s> 1 101/2(4) —Aot  entitled,  "An 
aet  relating  to  eitle*  of  the  first  dass"  could 
make  city's  expenditures  In  suppressing  con- 
tagion a  lawful  charge  against  county. 

The  constitutional  provision  (article  2,  f 
16)  that  the  subject  of  an  act  shaU  be  clearly 
expressed  in  the  titie  does  not  require  that  such 
details  as  the  articulate  relationships  of  dties 
to  counties  in  their  respective  capadties  as 
agents  of  the  state  and  the  duties  which  they 
bear  towards  each  other  by  virtue  of  that  re- 
lationship must  be  expressed  in  the  title,  and 
an  act  of  two  hundred  sections  formulating  a 
Code  for  the  government  of  dties  of  the  first 
dass,  under  a  title,  "An  act  relating  to  dties 
of  the  first  dass"  (Laws  1903,  c.  122),  may  in- 
dude  a  provision  that  such  a  dty's  expendi- 
tures to  suppress  a  contagious  disease  are  a 
lawful  charge  against  the  county  in  which  such 
dty  is  located,  nor  need  the  title  of  the  act 
concern  itself  with  such  details. 
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Appeal  trom  District  Court,  Sedgwick 
Oonnty. 

Action  by  the  City  of  Wichita  against  the 
Board  of  County  Commissioners  of  Sedgwick 
connty.  iudgment  for  defendant,  and  plain- 
tiff appeals.  Bvversed  and  remanded,  with 
Instractlons. 

R.  C.  Foulston  and  George  Siefkin,  both  of 
Wichita,  for  appellant. 

Amldon,  Buckland,  Hart  &  Porter  and  J. 
A.  Conley,  all  of  Wichita,  for  appellee. 

DAWSON,  J.  The  dty  of  Wichita  in  thlg 
action  sought  to  recover  from  Sedgwick  conn- 
ty for  certain  necessary  charges  and  expens- 
es inctkrred  and  paid  by  the  dty  during  an 
epidemic  of  smallpox  in  1917  and  1918.  The 
city's  Itemized  and  verlfled  bill  for  reim- 
bursement was  presented  to  the  board  of 
county  commisstoners  of  Sedgwick  county  for 
payment.  Payment  was  refused.  Haice  this 
lawsuit. 

The  trial  conrt  gave  Judgment  for  the  de- 
fendant upon  the  pleadings  and  certain 
agreed  facta,  and  the  case  is  here  for  review. 

l1]"The  pertlneut  statute  reads: 

"Sec.  1407.  Whenever  smaUpoz  or  other 
kindred  contagions  diseases  exist  in  the  dty, 
the  mayor  and  council  shall  take  such  action  as 
in  their  judgment  may  be  necessary  to  suppress 
and  prevent  the  spreading  of  the  same,  and 
pay  all  necessary  ezpeusea  for  such  purposes. 

"Sec.  1408.  A  detailed,  itemized  and  correct 
account  of  all  money  so  expended  by  the  'dty 
shall  be  presented  to  the  board  of  county  com- 
missioners in  which  such  dty  is  located;  and 
said  board  of  connty  commissioners  may  month* 
ly  audit  and  allow  soch  daims  and  draw  war- 
rants on  the  county  treasarer  in  favor  of  said 
dty  therefor,  and  it  shall  be  the  duty  of  the 
connty  treasurer  of  said  connty  to  pay  the 
same  out  of  any  funds  in  the  treasury  not  oth- 
erwise approoriated." 

Gen.  SUt.  1915. 

These  quoted  sections  are  among  the  mis- 
cellaneous provisions  of  the  general  statute 
relating  to  dtles  of  the  first  class,  under  gov- 
emmmt  by  mayor  and  coundl,  enacted  in 
1908  (chapter  122).  It  is  entitled  "An  act  re- 
larini;  tn  cities  of  the  first  class"  (immaterial 
surplusage  In  title  omitted). 

To  uphold  the  ruling  of  the  trial  court,  the 
anpellee  contends  that  the  section  making 
the  county  liable  for  the  dty's  proper  ex-! 
penses  in  suppressing  the  smallpox  epidemic 
is  not  within  the  scope  of  the  title,  "An  act 
relating  to  dtles  of  the  first  class,"  and  that 
It  Is  therefore  void  under  artide  2  of  ef^c- 
tlon  16  of  the  Constitution,  which  provides: 

"No  bill  shall  contain  more  than  one  snb- 1 
ject,  which   shall  be  clearly  expressed  in  its 
title,"  etc.  I 

Has  this  contention  any  merit?  The  act 
of  1903  was  obviously  designed  as  a  Code 
covering  the  functions  of  government  in 
dtles  of  the  first  dass,  fixing  their  status, 
and  defining  their  powers  and  duties  with 


respect  to  fhemsdTw  and  to  flielr  articalato 
rdationship  with  the  general  acheme  of  gor- 
emment  in  this  state  and  its  various  sabdl- 
vlsions.     Must  these  details  of  the  relation- 
ship of  dtles  to  the  state  and  to  the  conn- 
ties  or  other  public  subdivisions  of  the  com- 
monwealth be  signified  in  the  title  to  the  act? 
Surely  not.    Note  section  1  of  the  act,  whldi 
makes  it  the  duty  of  the  Governor,  upon  ■ 
certified  showing  that  any  town  In  Kansas 
has  15,<X)0  Inhabitants,  to  issue  a  proclama- 
tion declaring  such  town  to  be  a  dty  of  the 
first   class.     The  188th  section  is  the   one 
which  makes  it  the  duty  of  the  board  of 
connty  commissioners  to  audit  and  allow  the 
dty's  proper  bills  for  the  suppressiim  of  oob- 
tagious  diseases.     Here  are  duties  Imposed 
on  the  Governor  in  section  1,  and  duties  im- 
posed on  the  connty  board  in  section  188. 
and  it  would  be  Just  as  logical — and  just  as 
hairsplitting — to  contend   that  section   1   Is 
void  as  that  section  188  is  void,  for  there  is 
no  greater  intimation  in  the  title  of  duties 
imposed  on  the  Governor  than  on  the  connty 
board.    A  score  of  lllnstratlonB  from  tills  act 
to  the  same  general  ^ect  could  be  gleamed 
from  it,  or  from  any  other  act  of  a  aimllar- 
ly  comprehensive  character.     L>ook   at  the 
general  act  of  1876  relating  to  public  educa- 
tion (chapter  122).    Ite  Utle  is  "An  act  for 
the    regulation    and    support    of    common 
schools."    Under  this  simple  title  there  lies 
the  entire  statutory  foundation  of  oar  pub- 
lic school  system,  cororing  dot  only  audi 
matters  as  schools  and  school  districts,  and 
school  officers  and  their  duties,  but  matters 
80  distantly  related  thereto  as  the  disposi- 
tion of  the  federal  land  grants  for  school 
purposes,  and  Indndlng  sudi  details  as  the 
mode  of  settlement  and  acquisition  of  school 
lands,  duties  of  the  state  auditor  and  Gov- 
ernor in  relation  to  the  issue  of  land  patents, 
criminal  proceedings,  and  penalties  for  waste 
or  trespass  on  school  land  properties,  etc. 
But  though  the  title  to  this  act  gives  no  hint 
of   these   far-readilng   details,   yet  because 
they  are  mere  details  of  the  general  scheme 
of  the  act  for  the  effective  regulation  and 
support  of  common  schouls,  and  are  germane 
and  pertinent  to  the  principal  purpose  of  the 
act,  they  are  not  subject  to  constltutlcmal  in- 
firmity under  section  16  of  article  2. 

So,  too,  in  the  act  under  scrutiny.  The 
duty  of  the  city  to  supress  contagious  diseas- 
es, and  the  duty  of  the  county  board  to  audit 
and  allow  payment  for  the  city's  expenses, 
are  but  mere  details  In  the  general  scheme 
of  the  broad  purposes  for  which  dty  govern- 
ments and  other  subdivisions  of  the  state 
are  erected.  It  is  familiar  law  that  a  dty 
is  for  many  purposes  an  agency  of  the  state, 
for  the  discharge  of  governmental  purposes. 
The  care  of  the  poor,  the  afflicted,  and  desti- 
tute, are  governmental  concerns,  and  the  con- 
stitutional unit  for  the  effective  discharge  of 
these  humanitarian  responsibllitieB  Is  the 
county. 
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"Th«  respective  conntleB  of  the  state  ahaU 
proyide,  as  may  be  prescribed  by  law,  for  those 
Inhabitanta,  who,  by  reason  of  age,  infirmity, 
or  other  mlsfortnne,  may  have  claims  upon  the 
sympathy  and  aid  of  society."  Article  7,  i  4, 
State  Ck>n8t. 

IS]  Under  this  constltntlonal  proTlsioa  a 
general  leglalatlre  plan  for  the  relief  of  the 
afflicted  and  mlsfortonate  bad  been  enacted. 
Tbe  mayon  and  councllmen  of  cities  and 
the  trustees  of  rural  townships  are  designat- 
ed as  oTerseers  of  the  i)oor,  and  their  proper 
expenditures  are  chargeable  to  their  respec- 
tive counties.  Oen.  Stat.  1916,  c.  92 ;  Dykes 
▼.  Stafford  Onrnty,  86  Kan.  097,  121  Pac. 
1112.  The  duties  of  tbe  dty  and  of  the 
county  board,  under  the  questioned  sections 
of  the  act  relating  to  cities  of  the  first  class, 
bave  obviously  been  prescribed  to  harmonize 
and  articolate  with  existing  and  familiar 
le^slation.  The  liability  of  the  county  Is 
absolute,  provided  the  city's  bills  for  such 
expenditures  are  Inherently  Just,  prudent, 
and  reasonable,  and  that  is  not  disputed  in 
this  instance.  Section  188  of  the  act  of  1903 
(Gen.  Stat.  1915,  {  1408)  Is  not  subject  to  the 
constitutional  objection  raised  against  it 
State  y.  Scott,  109  Kan.  166,  197  Paa  1089. 

On  the  general  question  as  to  how  com- 
prehensive an  act  may  be  without  infring- 
ing the  constitutional  Inhibition  limiting  the 
scope  of  a  legislative  bUl  to  me  subject 
which  must  be  clearly  expressed  In  the  title, 
when  such  bill  is  In  the  nature  of  a  codifi- 
cation, see  the  Instructive  case  of  Central 
of  Georgia  R.  Co.  v.  State,  104  Ga.  831,  81  8. 
E.  531,  42  L.  R.  A.  618. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  In- 
structions to  enter  Judgment  for  plaintiff. 

All  tbe  Justices  ccmcurrlng. 


STATE  ex  rel.  HOPKINS,  Atty.  Gen.,  v. 
HESS  «t  al..  Board  of  Com'r*  of  Allen  Coun- 
ty.   (No.  23990.) 

(Supreme  Court  of  Kansas.    Feb.  11,  1922. 

Behearing  Denied  March 

17,  1922.) 

(BvUahua  hp  the  Court.) 

Highway*  «=3l05(l),  I07(l)— County  oommlt- 
Bioners,  after  ordering  Improvement,  bat  be* 
fore  contracting,  may  order  road  built  of  dif- 
ferent material  on  a  location  largely  Identi- 
oal;    new  road  may  be  ordered  ou  site  of 
old  before  latter  I*  fully  paid  for. 
A  board  of  county  commissioners,  after  it 
has  legally  ordered  an  improvement  of  a  road 
under  chapter  266  of   tbe  Laws  of  1917,  as 
amended   by   sabaequent   acts   of  the   Legisla- 
ture, but  before  a  contract  for  the  construction 
of  the  road  has  been  made,  may  order,  under  a 
subsequent   proper   petition   therefor,   a   road 


built  of  different  material  on  a  location  largely 
identical  with  that  ordered  in  the  first  petition, 
but  changing  the  location  for  a  portion  of  the 
distance. 

Original  proceeding  In  mandamus  by  the 
State,  on.  the  relation  of  Richard  J.  Hopkins, 
Attorney  General,  against  William  A.  Hess 
and  others,  members  of  and  constituting  the 
Board  of  County  (Commissioners  of  Allen 
County.  Peremptory  writ  denied,  and  Judg- 
ment entered  for  defendants. 

Blcbard  J.  Hopkins,  Atty.  (3en.,  and  S.  A. 
Oard,  of  lola,  for  plalntlflL 

John  W.  Brown,  Foust,  Brown  &  Foust 
and  Frank  B.  Forrest,  all  of  lola,  for  de- 
faidantsL 

UABSHALI^  J.  The  state,  on  the  relation 
of  the  Attorney  General,  seeks  by  an  action 
in  mandamus  to  compel  William  A.  Hess,  J. 
Q.  Roberts,  and  K  It.  Bamhart,  members  of 
and  constituting  the  board  of  county  com- 
missioners, to  build  a  macadaml2ed  road  (wa- 
ter-bound) ordered  on  May  12,  1919,  by  the 
board  union  a  proper  petition  therefor  after 
a  finding  that  the  road  would  be  of  public 
utility.  The  board  expended  |8,000  In  mak- 
ing a  prdlminary  examination  and  survey 
of  the  road.  Bids  were  advertised  for,  but 
all  Were  rejected,  because  they  were  too 
high.  A  subsequent  petition  for  a  bitumi- 
nous bound  macadamized  road,  signed  by  H. 
H.  Ludlum  and  141  others,  among  whom 
were  95  per  cent,  of  those  who  hfid  signed 
the  petition  upon  which  the  road  had  been 
ordered,  was  filed  on  June  6,  1921,  and  was 
thereafter  presented  to  tM  board  of  coun- 
ty commissioners,  who  considered  the  same 
on  November  21,  1921.  The  location  of  the 
road  asked  by  the  subeequait  petition  was 
Identical  with  that  described  In  the  order 
made  May  12,  1919,  except  for  a  distance  of 
four  miles.  That  petition  described  a  slight- 
ly difFerent  benefit  district  corresponding 
with  the  change  in  the  location  of  the  road, 
and  was  signed  by  91  per  cent  of  the  prop- 
erty owners  in  that  district  The  road  as 
originally  ordered  was  13  miles  long.  The 
commissioners  were  disposed  to  grant  the 
subsequent  petition ;  but  before  It  could  be 
finally  passed  on,  this  action  was  commenced ; 
and  all  proceedings  were  stopped.  The  plain- 
tiff asks  for  Judgment  on  the  pleadings, 
which  disclose  the  facts  above  set  out 

Does  tbe  board  of  county  commissioners 
have  power  to  order  the  road  prayed  for  in 
the  subsequent  petition?  Laws  for  the  per- 
manent Improvement  of  public  highways 
have  been  receiving  the  attention  of  the  Leg- 
islature of  this  state  for  a  number  of  years. 
These  laws,  as  they  now  exist  are  found  in 
chapter  265  of  the  Laws  of  1917  and  the 
amendments  thereto  subsequently  enacted. 
If  a  road  improved  under  these  laws  should. 
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shortly  after  It  Is  baQt,  become,  on  accoimt 
of  a  change  in  the  means  of  transportation 
or  for  any  other  reason,  inadequate  or  insuffi- 
cient to  accommodate  the  traffic  passing  over 
It,  can  the  board  of  county  commissioners,  on 
a  proper  petition  therefor,  rebuild  the  road? 
If  a  road  is  built,  and  if  for  any  "reason  It 
becomes  Inadequate  or  insufficient,  on  ac- 
count of  the  plan  on  which  the  road  was 
built,  or  the  materials  out  of  which  it  was 
made,  or  on  account  of  faulty  construction, 
the  community  Interested  ought,  under  the 
law  as  it  now  exists,  to  hare  power  to  peti- 
tion for  the  rebuilding  of  the  road  In  a  prop- 
er manner,  and  the  board  of  comity  com- 
missioners ought  to  have  power  to  order  the 
road  rebuilt.  The  fact  that  the  Iav(r  author- 
izes the  Improvement  of  roads  Implies  that  a 
new  road  can  be  built  on  the  site  of  the 
old  one,  before  the  old  one  has  been  fully 
paid  for,  If  it  becomes  necessary  or  advisable 
to  do  so.  If  this  Is  true,  and  a  road  Is  legal- 
ly ordered,  but,  before  any  contract  is  made 
for  Its  construction,  it  Is  learned  that  the 
road,  if  built  according  to  the  specifications 
provided  for  in  the  petition  will  be  Inade- 
quate, Insufficient,  or  will  be  easily  destroyed 
and  must  be  rebuilt  within  ten  years.  It 
DUi^t  to  follow  that  the  county  commission- 
ers on  a  proper  petition  do  have  authority  to 
build  a  proper  road. 

The  board  of  county  commissioners  Is  giv- 
en some  discretion  In  things  closely  analo- 
gous to  the  matters  now  under  consideration. 
Section  5  of  chapter  266  of  the  Lews  of  1917 
provides  that  "no  changes  shall  be  made  ex- 
cept by  written  contract  with  the  board  of 
county  commissioners,  approved  by  the  state 
highway  engineer,"  In  the  worit  done  or  ma- 
terials furnished.  This  does  not  concern  the 
location  of  the  road,  but  It  does  authorize 
the  county  commissioners  to  make  changes 
In  work  and  material  under  certain  condi- 
tions. In  section  1  of  chapter  246  of  the 
Laws  of  1919,  an  amendment  of  section  1  of 
chapter  265  of  the  Laws  of  1917,  this  Is 
found : 

"Additional  or  supplemental  petitions  may  be 
filed  with  the  county  derk  at  any  time  before 
the  contract  is  let  for  the  improvements." 

The  meaning  of  this  language  Is  not  alto- 
gether dear.  It  probably  refers  to  petitions 
additlMial  and  sumilemental  to  and  support- 
-  Ing  one  already  on  file,  but  It  is  not  apparent 
why  additional  or  supplemental  petitions 
should  be  filed  after  a  road  Is  ordered  on  a 
proper  petition.  It  may  be  that  this  lan- 
guage contemplates  that  changes  of  all  kinds 
may  be  made  on  additional  or  supplemental 
petitions  at  any  time  before  "the  contract  is 
let  for  the  improvements." 

Section  3  of  chapter  246  of  the  Laws  of 
1919,  amending  section  3  of  chapter  265  of 
the  Laws  of  1917,  directs  tliat  the — 


"plans  and  spedficationa  shall  be  for  the  type 
or  types  of  improvement  and  width  or  widths  of 
roadway  spedfied  in  the  petition  except  at  pub- 
lic road  intersections  where  tlie  width  of  road- 
way may  be  altered." 

Subsequent  language  of  the  same  section 
provides  that — 

"When  it  is  found  necessary  to  relocate  the 
road  for  the  purpose  of  eliminating  sharp  turns 
or  other  dangerous  places,  the  board  of  coun- 
ty commissioners  shall  by  order  of  said  board 
lay  out,  alter  or  widen  a  public  road  and  may 
vacate  an  existing  road." 

This  language  does  not  apply  to  the  road 
now  under  consideration,  bnt  It  does  au- 
thorise the  county  commissioners,  wlthoat  a 
petition,  to  make  some  dianges  In  the  width 
of  the  road  and  In  Its  location. 

Section  3  of  diapter  218  of  the  Laws  of 
1921,  amending  section  6  of  chapter  246  of 
the  Laws  of  1919,  which  In  turn  amended 
section  9  of  diapter  266  of  the  Laws  of  1917, 
contains  this  language: 

"There  shall  he  no  levy  or  collection  of 
double  taxes  If  several  petitions  have  been  filed 
to  change  the  course  of  one  continuons  road, 
and  where  the  course  of  such  road  bfta  been 
changed  by  the  filing  of  more  than  one  petition 
and  it  is  not  necessary  to  construct  a  part  of 
the  road  contained  in  the  first  petition  to  com- 
plete the  road,  such  unnecessary  part  of  the 
road  shall  not  be  built  and  no  taxes  shall  be 
levied  for  the  construction  thereof." 

This  statute  contemplates  that  the  location 
of  a  road  may  be  changed;  that  petitions 
may  be  filed  for  roads  that  are  In  part  iden- 
tical and  In  part  different,  and  that  where  a 
road  is  built  under  a  subsequent  petition, 
and  part  of  the  road  asked  for  In  the  prior 
petition  has  been  rendered  unnecessary  By 
such  construction,  the  unnecessary  part  of 
the  first  road  shall  not  be  built  This  Is  the 
situation  now  under  consideration  and  de- 
termines this  case. 

Some  support  for  this  conclusion  can  be 
found  In  HInes  v.  Barton  County,  109  Kan. 
783,  202  Pac.  77.  There  a  road  had  been  or- 
dered from  the  east  line  of  Barton  county, 
through  EUInwood,  to  the  dty  of  Great  Bend. 
The  petition  for  that  road  provided  that  It 
should  not  cost  to  exceed  $30,000  per  mile. 
The  road  could  not  be  built  for  that  money. 
Subsequentiy,  those  east  of  Elllnwood  Inter- 
estpd  In  the  road  presented  a  new  jietition, 
without  restriction  as  to  cost,  asking  for  the 
construction  of  a  road  from  the  east  line 
of  Barton  county  to  Elllnwood.  That  peti- 
tion was  granted,  and  this  court  held  that 
the  latter  proceeding  constituted  an  aban- 
donment of  the  first. 

The  peremptory  writ  Is  denied,  and  Jndf>- 
ment  is  entered  for  the,  defendants. 

All  the  Justices  concurring. 
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HOLMAN  V.  JOSLIN  «t  al.     (No.  23395.) 
(Sapreme  Goart  of  Kansas.    Feb.  11,  1922.) 

(Byttahiu  if  ike  Court.) 

Vendor  and  purchaser  «=» 1 01— Vendor's  fail- 
ure twice  to  Insist  on   deferred  payments 
being  made  in  time  held  to  prevent  forfolturo 
without   notice,  where  there  were  bnt  two 
deferred  payments. 
Although  the  acceptance  of  a  sincle  install- 
ment on  the  purchase  price  after  due  does  not 
necessarily  effect  a  waiyer  by  the  vendor  of  the 
provision  of  a  contract  for  the  sale  of  land 
making  time  essential,  yet  if  enough  instances 
of  the  kind  occur  to  establish  a  course  of  dealing 
inconsistent  with  insistence  on  a  strict  adher- 
ence to  the  letter  of  the  agreement  in  that  re- 
gard, he  cannot  thereafter  declare  a  forfeiture 
for  a  failure  to  make  payment  promptly,  with- 
out first  giving  notice  of  an  intention  to  insist 
thereon,  and  in  a  particular  case  two  such  in- 
stances  may   be    sufficient   for    the    purpose, 
where  but  two  deferred  payments  have  become 
due,  and  where  a  forfeiture  would  be  inequita- 
ble. 

Appeal  from  District  Conrt,  Stevens 
County. 

Action  by  W.  X  HolmAn  against  Ethel  B. 
Joelin  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  overrule  the  de- 
murrer. 

Smith  &  Smith,  of  Hutchinson,  for  appel- 
lant 
J.  W.  Davis,  of  Greensburg,  for  appellees. 

MASON,  J.  On  February  1,  1915,  E.  W. 
Joslin  and  Frank  White  entered  into  a  writ- 
ten agreement  for  the  sale  of  a  quarter  sec- 
tion of  land  by  the  former  to  the  latter  for 
$1,200,  of  which  $250  was  paid  at  the  time; 
fhe  remainder  to  be  paid  in  ten  annual  in- 
stallments bearing  7  per  cent,  interest,  the 
last  one  amounting  to  $50,  and  the  others  to 
1100  each.  On  December  2,  1916,  White  as- 
signed his  rights  under  the  contract  to  W.  J. 
Holman.     The  installment  due  February  1, 

1916,  was  paid  on  February  20,  1916;  that 
due  February  1,  1917,  was  paid  February  28, 

1917.  On  March  29,  1918,  Holman  tendered 
the  installment  due  February  1,  1918,  which 
was  refused;  Joslin  "pretending  to  have  can- 
celed" the  contract  on  account  of  the  delay. 
Joslin  died  In  the  fall  of  1918.  On  September 
11,  1919,  Holman  brought  this  action  against 
his  heirs  and  administrator,  asking  specific 
performance  of  the  contract  A  demurrer  to 
his  petition,  stating  these  facts,  was  sus- 
tained, and  he  appeals. 

The  defendants  assert  that  by  the  plain* 
tiff's  failure  to  meet  the  1918  installment 
promptly  all  his  rights  with  reference  to  the 
land  were  lost.  The  plaintiff  contends  that 
there  was  a  waiver  of  promx>t  payment,  that 
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the  delay  under  the  circumstances  was  not 
sufficient  to  forfeit  his  right  to  purchase  the 
land,  and  that  in  view  of  all  the  circumstanc- 
es, including  the  amount  already  paid,  and 
the  extent  to  which  the  land  had  been  im- 
proved, a  forfeiture  would  be  inequitable. 
The  contract  contained  these  provisions: 

"And  it  is  hereby  agreed  and  covenanted  by 
the  parties  hereto  that  time  and  punctuality 
are  material  and  essential  ingredients  in  this 
contract  And  in  case  the  purchaser  shall  fail 
to  make  the  payments  aforesaid  or  any  of  them 
punctually,  as  above  mentioned,  or  shall  fail 
to  perform  and  complete  each  and  all  of  the 
purchaser's  agreements  and  stipulations  afore- 
said, strictly  and  literally,  without  failure 
or  default  then  this  contract,  so  far  as  it 
may  bind  said  grantor,  shall  become  utterly 
null  and  void,  and  all  rights  and  interests  here- 
by created,  or  then  existing  in  favor  of,  or 
derived  from,  the  purchaser,  shall  utterly  cease 
and  determine,  and  the  right  of  possession  and 
all  equitable  and  legal  interests  in  said  prem- 
ises shall  revert  to  and  revest  in  said  grantor, 
without  any  dedaration  or  forfeiture,  or  act  of 
re-entry,  or  any  other  act  by  said  grantor  to 
be  performed,  and  without  any  right  of  said 
purchaser  of  redamation  or  compensation  for 
moneys  paid  or  services  performed,  as  abso- 
lutely, fully,  and  perfectly  as  if  this  contract 
had  never  been  made. 

"And  it  is  further  agreed  that  the  said  gran- 
tor shall  have  the  right  immediately  upon  the 
failure  of  the  purchaser  to  comply  with  the 
stipulations  of  this  contract,  to  en^er  upon  the 
land  and  premises  aforesaid,  and  take  immedi- 
ate possession  thereof,  together  with  the  im- 
provements and  appurtenances  thereto  belong- 
ing. And  the  said  purchaser  hereby  covenants 
and  agrees  that  the  purchaser  wUI  thereupon 
surrender  to  said  grantor  the  said  land  and 
premises  and  appurtenances  without  delay  or 
hindrance,  and  that  no  court  shall  relieve  the 
purchaser  from  the  consequences  of  a  failure 
to  comply  literally  with  this  contract." 

The  petition  set  out  these  facts,  among 
others :  Upon  the  refusal  of  Joslin  to  accept 
the  1918  installment  the  plaintiff  tendered 
full  payment  of  the  balance  of  the  purchase 
price,  which  was  refused.  The  plaintiff  also 
offered  to  pay  out  In  full  at  the  time  of  the 
1917  payment  but  Joslin  refused  to  accept 
the  money,  saying:  "This  is  a  good  contract; 
let  It  ride."  No  objection  was  made  by  Jos- 
lin to  accepting  the  1916  and  1917  payments, 
although  each  was  made  19  days  or  more 
after  maturity.  Plaintiff  and  Joslin  were 
residents  of  Hngoton,  a  town  of  500  or  600 
people,  and  met  each  other  almost  daily  be- 
tween the  1st  days  of  February  and  of  April, 
1918,  and  during  that  period  Joslin  made  no 
reference  to  the  default  and  no  request  for 
IMyment  The  plaintiff  simply  overlooked 
the  date  of  payment  and  as  soon  as  it  was 
recalled  to  his  memory  he  made  the  tender. 
The  land  was  worth  $1,200  when  the  con- 
tract was  entered  into.  It  was  worth  $2,600 
when  the  assignment  to  the  plaintiff  was 
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made.  l%ereafter,  and' prior  to  February  29, 
1918,  the  plaintiff  made  lasting  and  valuable 
Improvements,  worth  $2,600.  The  plaintiff 
owned  the  other  three-quarters  in  the  sec- 
tion, and  Improved  them,  partly  because  of 
his  owning  this  one.  By  reason  of  the  im- 
provements referred  to,  the  tract  in  contro- 
versy was  worth  $5,000  at  the  time  of  the 
attempted  forfeiture,  and  $8,000  in  Septem- 
ber, 1020. 

There  la  a  difference  of  opinion  as  to  the 
strict  enforceability  of  such  a  contract  as 
that  here  involved — that  is,  whether  equity 
will  give  relief  against  its  provisions  without 
other  basis  tlian  their  severity.  In  an  ex- 
tensive note  on  the  subject  It  is  said : 

"The  trtje  doctrine  nnderiyine  relief  from 
forfeitures  under  contracts  for  the  sale  of 
land  where  time  is  made  of  the  essence,  we 
believe,  is  this:  If  the  contract  is  executory  at 
the  time  of  the  default,  and  the  purchase  price 
or  no  considerable  part  of  it  has  been  paid,  and 
valuable  improvements  have  not  been  made  on 
the  premises,  then  the  defaulting  vendee  has 
no  daim  to  equitable  relief.  Performance  on 
his  part  is  a  condition  precedent  to  perform- 
ance on  the  part  of  the  vendor.  But  if  the 
purchase  of  the  property  has  been  accompanied 
with  a  long  enjoyment,  and  the  expenditure  of 
money  on  the  premises,  or  the  payment  of  a 
considerable  portion  of  the  purchase  price,  then 
a  default  in  the  time  of  performance  by  the 
vendee  will  not  be  permitted  to  work  a  for- 
feiture against  him  in  equity,  unless  there  has 
been  such  a  delay  as  to  show  an  abandonment, 
or  to  affect  the  circumstances  of  the  parties,  or 
the   property   involved."     Note,   86   Am.    St. 

Rep.  61,  ea 

In  a  case  dted  in  that  note,  involving  a 
contract  in  which  time  was  not  In  terms 
made  essential,  but  in  which  it  was  provided 
that  a  forfeiture  should  result  from  a  de- 
fault in  payment,  a  provision  which  has  been 
held  to  make  time  of  payment  of  the  essence 
of  the  agreement  (39  Cyc.  1369),  this  lan- 
guage was  used: 

"The  proposition  which  is  maintained  by  the 
defendant's  counsel  is  a  bold  and  startling  one. 
If  that  proposition  be  the  law  of  the  court  of 
equity,  then  a  purchaser  and  holder  of  lands, 
under  such  a  contract  as  this,  may  have  paid, 
upon  purchasing  a  farm,  $1,000  annually,  for 
many  years,  may  have  expended  thousands  of 
dollars  in  improvements,  may  be  in  truth  one 
of  the  wealthiest  farmers  and  landholders  in 
the  country,  and  may,  from  forgetfulness  or 
some  other  accidental  cause  (which,  of  course, 
is  not  susceptible  of  other  proof  than  his  own 
assertion),  omit  to  pay  the  last  installment  of 
$1,000  by  the  exact  hour  prescribed  by  the  con- 
tract, and  although  he  may  be  ready  with  the 
money  an  hour  after  the  default,  and  offer  it 
to  his  Inexorable  creditor,  yet  he  may  be 
doomed  to  see  the  whole  of  bis  estate,  the 
reward  of  years  of  toil  and  industry,  swept 
from  him  in  a  moment,  by  this  unyielding  rule 
of  law,  and  may  invoke  in  vain  the  benign  pow- 
ers of  the  court  of  chancery  for  his  reUef. 
This  consideration  gains  strength  immeasur- 
ably, when  it  ia  remembered  that  a  large  iK>r> 


tion  of  the  land  contracts  in  the  western  sec- 
tion of  this  state  are  framed  with  a  proviaion 
similar  to  the  one  in  the  contract  in  this  case, 
which  clothes  the  holders  of  such  contracts 
with  power  (if  the  alleged  construction  of  this 
contract  be  the  true  one)  to  insist  upon  the 
forfeiture  of  every  farm  in  that  prosperous  and 
wealthy  region  of  the  country,  upon  the  unex- 
plained failnre  to  pay  merely  a  single  dollar 
upon  the  contract  at  the  exact  time  prescribed 
therein.  It  seems  to  me  that  this  is  too 
monstrous  a  proposition  to  be  maintained  in 
the  nineteenth  century;  for  while  the  applica- 
tion of  this  rule  to  tiie  case  of  a  contract 
which  is  not  executed,  by  the  payment  of  any 
part  of  the  purchase  money,  is  strictly  just 
and  proper,  it  is  dear  that  to  apply  it  to 
cases  such  as  I  have  supposed,  or  to  the  very 
case  at  bar,  would  work  the  greatest  injustice, 
and  would  require  the  court  of  chancery  to  be 
the  organ  and  instrument  of  every  Sbylock, 
who  chose  to  insist  upon  the  rigorous  exaction 
of  his  pound  of  flesh.  It  is  said  that  it  is  not 
the  province  of  the  court  of  chancery,  any 
more  than  of  a  court  of  law,  to  make  con- 
tracts for  parties,  but  to  enforce  them.  This 
ia  true,  as  a  general  proposition.  But  it  is  also 
true  that  the  court  of  chancery  looks  to  the 
substance  of  a  contract;  and  when  the  sub- 
stance of  a  contract  is  fulfilled,  and  the  gen- 
eral intention  of  the  parties  carried  into  effect, 
the  court  relieves  against  any  forfeiture  or 
penalty,  inserted  for  the  purpose  of  enforciog 
the  contract.  See  Jeremy  on  Eq.  Joris.  470; 
Fonbl.  Eq.  ISO  (4th  Am.  Ed.)  It  was  upon 
this  prindple  that,  upon  the  forfeiture  of  the 
penalty  of  a  penal  bond,  the  court  of  chan- 
cery was  accustomed  to  relieve  against  the 
penalty,  upon  the  payment  of  the  sum  really 
due  and  the  interest  thereon  before  the  statute 
had  rendered  a  recourse  to  a  court  of  equity 
necessary."  Edgerton  v.  Peckham,  11  Paige 
(N.  T.)  352,  857,  358. 

On  the  other  htuid,  the  general  rtile  has 
been  thus  stated : 

"Where  by  the  terms  of  a  contract  of  sale 
of  land  time  is  made  of  the  essence  of  the 
contract,  failure  of  the  purchaser  to  pay  the 
purchase  money,  or  any  installment  thereof, 
within  the  time  spedfied,  authorizes  a  resds- 
slon  by  the  vendor,  or  a  forfeiture,  if  the  con- 
tract provides  for  it.  *  *  *  In  the  absence 
of  a  statutory  provision  to  the  contrary,  the 
contract  may  provide  in  express  terms  that  a 
default  in  performance  by  the  purchaser  shall 
work  a  forfeiture  of  payments  already  made; 
and  where  the  contract  so  provides  it  would, 
of  course,  be  unnecessary  to  return  or  offer  to 
return  payments  made  as  a  condition  precedent 
to  a  forfeiture  of  the  contract  for  default  by 
the  purchaser."    89  Cyc.  1869,  1881.  1382. 

This  court  has  said : 

"While  contracts  for  the  sale  of  land  in 
which  time  is  made  of  the  essence  of  the  con- 
tract are  valid  and  enforceable  at  law  or  in 
equity,  yet  where  the  drcumstances  are  such 
that  it  would  be  grossly  inequitable  to  enforce  a 
forfeiture,  courts  of  equity  will,  upon  slight 
ground  therefor,  relieve  a  party  therefrom,  and 
enforce  the  contract  as  merely  one  of  sale." 
National  Land  Oo.  ▼.  Perry,  28  Kan.  140. 
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"It  !■  weB  settled  that  contracts  for  the 
sale  of  land,  when  time  la  made  of  the  esaence 
of  the  contract,  are  binding,  and  should  be 
enforced  by  the  court,  when  there  are  no  in- 
tervening circumstances  that  would  make  the 
enforcement  inequitable.  •  •  •  But  while 
time  is  made  of  the  essence,  yet  If  there  have 
been  such  things  done  between  the  parties  in 
relation  to  the  contract  as  to  lead  one  party  to 
believe,  and  act  apon  the  belief,  that  time  had 
been  waived  and  that  no  forfeiture  would  be 
talren,  since  the  doing  of  said  things  under 
such  belief  would  make  it  inequitable  to  allow 
a  party  to  take  a  forfeiture,  it  has  been  held 
that  under  such  circumstances  the  contract 
ought  to  be  so  modified  as  to  make  it  one  of 
sale  merely."  Lumber  Co.  v.  Horrigan,  36  ELan. 
387,  389,  391,  13  Pae.  564,  565. 

"It  is  needless  to  repeat  and  enlarge  upon 
what  this  court  has  said  so  frequently  to  the 
effect  that  penalties  and  forfeitures  are  ob- 
noxious to  judicial  minds,  and  that  sUght  at- 
dunstances  are  eagerly  seixed  to  avoid  their 
enforcement  when  the  substantial  rights  of 
the  parties  insisting  thereon  can  otherwise  be 
adequately  protected."  Geffert  v.  GefCert,  93 
Kan.  67,  69,  60,  167  Pac.  384,  385. 

It  la  ynUl  settled  that  where,  In  a  land 
contract,  time  of  payment  Is  made  essential, 
the  acceptance  by  the  vendor  ont  of  time 
ot  a  single  deferred  payment,  or  even  of 
more  tiian  one,  does  not  necessarily,  in  and  of 
Itself,  waive  the  prompt  mailing  of  fntnre  In- 
stallments. Note,  9  A.  Ij.  B.  1001;  Kllesen 
V.  Mercantile  Association,  101  Kan.  138,  16S 
Pac.  650.  In  the  Kansas  case  jnst  cited, 
however,  the  buyer  returned  the  amomt  al- 
ready paid,  so  that  the  question  Involved  was 
his  right  of  rescission  and  not  of  forfeiture. 
The  rule  stated,  however,  is  subject  to  a 
quallflcatlon  which  in  the  note  already  refer- 
red to  (page  1002)  Is  thus  expressed : 

"If  the  vendor  in  a  contract  for  the  sale 
of  land,  whereby  time  Is  made  of  the  essence, 
repeatedly  rec^eives  payments  after  the  date 
when  they  are  due,  and  thereby  establishes  a 
course  of  dealing  inconsistent  with  insistence 
on  the  strict  performance  of  the  contract,  he 
cannot  thereafter  declare  a  forfeiture  for  a 
failure  to  make  a  payment  promptly,  unless 
he  has  given  notice  to  the  vendee  of  bis  inten- 
tion to  require  prompt  payment  in  the  future." 

How  many  instances  of  the  acceptance  of 
payments  after  maturity  may  be  required  to 
establish  a  course  of  dealing  must  depend 
upon  the  particular  circumstances  ot  each 
case. 

"While  a  waiver  of  a  default  In  one  pay- 
ment would  not  operate  as  a  waiver  of  a  sub- 
sequent failure,  the  court  should  consider  all 
the  circumstances  and  the  conduct  of  the  parties 
in  their  dealings  and  treatment  of  the  con- 
tract" Gray  ▼.  Pelton,  67  Or.  2S9,  IBS  Pac. 
75S. 

While  here  but  two  Installments  were  ac- 
cepted'after  maturity,  they  were  not  only 
consecutive,  but  they  Included  all  the  defer- 


red payments  that  had  accrued  before  the 
one  refused,  and  the  only  one  after  the  as- 
signment to  the  plaintiff.  The  fact  that  the 
only  deferred  payments  yet  made  had  been 
offered  and  accepted  without  objection  19 
and  27  days,  respectively,  after  the  time 
fixed,  was  in  our  Judgment  sufficient,  in  the 
absence  of  anything  to  suj^^t  a  purpose  on 
the  part  of  the  seller  to  insist  upon  a  more 
literal  compliance  with  the  terms  of  the  con- 
tract in  the  future,  to  establish  a  course  of 
dealing  on  the  basis  of  a  substantial  meeting 
of  the  requlremeat  as  to  the  time  of  payment, 
especially  in  view  of  the  unconscionable 
profit  thiat  would  accrue  to  the  defendants 
and  the  corresponding  loss  that  would  be 
inflicted  upon  the  plaintiff  by  allowing  his 
rights  to  be  forfeited  for  a  delay  in  his  third 
pajrment  not  different  in  kind  from  that  In 
the  case  of  the  other  two.  It  cannot  be  said 
as  a  matter  of  law  that  two  consecutive  in- 
stances of  the  acceptance  of  overdue  pay- 
ments, or  any  other  definite  number,  will  al- 
ways preclude  the  seller  from  insisting  upon 
a  forfeiture  on  account  of  a  failure  to  meet 
the  next  payment  when  due;  but  neither  can 
it  be  said  as  a  matter  of  law  that  such 
result  can  never  follow  from  so  few  as  two 
instances  of  the  kind.  We  hold  the  facts  re- 
cited in  the  petition  to  be  sufficient,  if  proved, 
to  Justify  a  finding  of  fact  that  strict  com- 
pliance with  the  time  requirement  had  been 
waived  (until  notice  to  the  contrary  should 
be  given)  by  the  course  of  dealing  adopted. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the 
demurrer. 

All  the  Justices  concurring 


UNION  NAT.  BANK  OP  WICHITA  V. 
TERNE8  at  at.    (No.  23497.) 

(Supreme  Court  ot  Kansas.     Feb.  11,  1922. 
Behearing  Denied  March  17,  1922.) 

(Byllabiu  ty  the  Court.) 

1.  Creditors'  suit  «=»!t(l>,  13  —  Ordinarily 
plaintiff  mnst  have  had  judgment  and  show 
execution  nnsatlsfled. 

It  is  a  prerequisite  to  the  maintenance  of 
a  creditor's  bill.  In  which  it  is  asked  that  trans- 
fers of  real  estate  be  set  aside  as  fraudulent 
and  the  property  transferred  he  subjected  to 
the  payment  of  the  plaintiff's  debt,  that  he  shall 
have  reduced  his  debt  to  judgment,  and  it  is 
ordinarily  necessary  for  him  to  show  that  ex- 
ecution has  been  returned  unsatisfied,  or  that 
the  remedies  afforded  by  law  have  been  ex- 
hausted. 

2.  CredltoiV  suit  «s>46— Proofs  held  not  to 
entitle  plaintiff  to  equitable  remedy. 

The  proofs  offered  by  plaintiff  are  exam- 
ined, and  held  to  have  been  insufficient  to  enti- 
tle the  i)laintiff  to  the  equitable  remedy  sought. 
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A];^>eal  from  District  Goart,  Sedgwick 
County. 

Action  by  the  Union  National  Bank  of 
Wichita  against  J.  P.  Temes  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded  for  new  trial. 

Campb^  &  Campbell,  of  Wichita,  f<xr  ap- 
pellants. 

George  Gardner  and  K.  W.  Pringle,  both 
of  Wichita,  for  appelle& 

JOHNSTON,  O.  J.  This  was  an  action  in 
the  nature  of  a  creditor's  bill  to  subject  a 
tract  of  land  to  the  payment  of  a  Judgment 
which  plaintiff  had  obtained  against  the  de- 
fendant, and,  the  Judgment  being  against  the 
defendants,  they  appeal. 

[1]  It  is  contended  that  the  petition  failed 
to  state  a  cause  of  action,  and  that  the  proof 
offered  under  It  did  not  warrant  the  Judg- 
ment that  was  rendered.  In  the  petition  it 
was  alleged  that  on  October  14,  1919,  plain- 
tiff recoTored  a  Judgment  against  J.  P.  Ter- 
nes  for  12,872.12,  and  that  the  Judgment  is 
wholly  unpaid.  That  was  followed  by  an 
averment  that  on  June  25,  1918,  while  J. 
P.  Temes  was  indebted  to  plalnUff,  he  trans- 
ferred the  tract  In  question  to  his  wife,  the 
consideration  being  $1  and  love  and  affec- 
tion, that  the  transfer  was  made  with  the  in- 
tent to  defraud  the  plaintiff  and  binder  and 
delay  it  in  the  collection  of  the  amount 
owing  by  him  to  plaintiff,  and  in  the  enforce- 
ment of  the  Judgment  subsequoitly  render- 
ed; and,  further,  that  his  wife  received  the 
deed  knowing  of  the  defendant's  indebted- 
ness, and  that  it  was  without  consideration. 
It  will  be  observed  that  the  transfer  chal- 
lenged was  made  more  than  15  months  before 
the  pleaded  Judgment  was  rendered.  The 
petition  contained  no  allegation  that  Temes 
did  not  have  real  or  personal  prcierty  snfiS- 
dent  to  satisfy  that  Judgment,  nor  yet  that 
execution  had  been  Issued  and  returned  un- 
satisfied, and  there  was  no  allegation  that  he 
was  insolvent  Allegations  of  some  of  these 
facts  are  deemed  to  be  necessary  to  the  main- 
tenance of  the  remedy  sought  by  plaintiff. 
There  was  the  same  sparsity  in  the  proof 
that  was  offered  in  support  of  the  petition  as 
in  the  petition  Itself.  The  Judgment  plead- 
ed was  not  introduced  in  evidence,  and  we 
can  find  no  admission  or  proof  in  the  case  of 
its  existence.  There  was  no  proof  of  the  is- 
suance of  an  execution  or  anything  showing 
that  the  Judgment  could  not  be  m forced  by 
the  ordinary  legal  remedies.  In  the  testi- 
mony of  defendant  Temes  he  did  state  that 
the  conveyance  made  to  his  wife  In  June, 
1918,  was  a  transfer  of  all  the  properly  then 
owned  by  him.  It  further  a^iears  that  aft- 
er the  time  of  the  transfer  he  paid  plaintiff 
one  note  of  $1,700  and  over  $2,000  upon  an- 
other  note.  He  testified  that  the  transfer 
was  not  made  with  Intent  to  defraud  plain- 
tiff, and  stated  that  his  wife  had  Inherited 


$1,400,  which  he  borrowed  and  pnt  into  the 
land;  that  she  had  helped  him  accumulate 
the  property  by  raising  chickens,  selling  ^gs, 
and  also  milk  and  butter,  all  of  which  shi> 
had  turned  over  to  him  during  all  of  the  27 
years  of  their  married  life,  and  that  from 
this  money  and  other  sums  earned  by  him 
they  had  bought  one  property  after  .another, 
and  that  the  propraty  was  conveyed  to  her 
as  a  payment  of  his  obligations  to  her. 

[8]  However,  the  court  may  have  discred- 
ited some  or  all  of  that  testimony.  The  only 
question  then  is.  Was  there  proof  suflicient 
to  uphold  the  Judgment  setting  aside  the 
transfer  and  subjecting  the  property  to  the 
payment  of  the  Judgment  alleged  to  have 
been  rendered  on  June  2S,  1918?  To  main- 
tain the  action  it  was  necessary  for  plaintiff 
to  show  a  subsisting  Judgment  This  was 
not  done,  and  it  has  been  held  that  this  la  a 
necessary  prerequisite  to  sustain  the  ac- 
tion. Tennent  v.  Battey,  18  Kan.  324 ;  Har- 
rison v.  Shaffer,  60  Kan.  176,  55  Pac.  881; 
Breltkreutz  v.  Bank,  70  Kan.  698,  79  Pac. 
686.  The  existence  of  the  Judgment  may  have 
been  taken  for  granted  by  couns^  and  in 
that  way  escaped  the  attention  of  the  court 
If  the  rendition  of  the  Judgment  in  1918  had 
been  admitted,  it  would  still  have  been  neces- 
sary for  the  plaintiff  to  have  shown  that  it 
was  unsatisfied  in  1920,  when  the  action 
was  brought  In  an  equitable  action  of  this 
character  it  is  ordinarily  deemed  to  be  neces- 
sary to  show  that  legal  remedies  have  been 
exhausted,  and  that  is  usually  done  by  alle- 
gation and  proof  that  an  execution  has  been 
issued  and  returned  unsatisfied.  It  has  been 
urged  that  an  Issuance  of  an  execuQon  which 
has  been  returned  unsatisfied  is  not  required 
where  it  would  be  a  useless  act  A  showing 
of  insolvency  is  held  by  some  courts  to  ex- 
cuse the  issuance  and  retnm  of  an  execution, 
and  the  complete  exhaustion  of  legal  rem- 
edies. But  this  court  has  said'  that  the  doc- 
trine of  Tennent  v.  Battey,  supra,  is: 

"That  the  best  evidence  of  the  judgment  debt- 
or's msolvency  is  that  afforded  by  the  issuance 
and  retnm  of  an  execntiOD  nnaatiBfied." 

See  Bank  v.  Lemley,  105  Kan.  15,  18,  180 
Pac.  238,  181  Pac.  606. 

In  Bank  v.  Chatten,  69  Kan.  803,  62  Pac. 
893,  there  is  a  quotation  of  a  decision  of 
Chancellor  Kent,  in  which  be  said: 

"The  creditor  must  have  completed  his  title 
at  law,  by  judgment  and  execution,  before  he 
can  question  the  disposition  of  the  debtor's 
property." 

And  following  this,  it  was  remarked  that 
this  has  been  recognized  as  the  law  from 
that  time  to  the  present  day.  See,  also.  Par- 
menter  v.  Lomax,  68  Kan.  61,  74  Faa  634; 
Afoyer  t.  Rlggs,  8  Kan.  App.  284,  56  Pac  494. 
The  pleading  and  proof  were  InsufiBdent  un- 
der the  rules  applied  by  any  of  the  courts  to 
actions  of  this  character.     Here  insolvency 
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was  not  alleged,  and  tbe  closest  approach  to 
proof  on  that  subject  was  the  statement  of 
Temes  already  noticed  that  on  June  26, 
1918,  when  the  transfer  was  made^  It  indnd- 
ed  all  of  his  property.  There  was  no  aver- 
ment that  he  had  not  since  acqnlred  other 
property  sufficient  to  pay  the  Judgment,  and, 
as  we  have  seen,  the  transfer  was  made  long 
before  the  pleaded  Judgment  was  rendered. 
The  averments  of  the  petition,  as  we  have 
seen,  were  scanty  in  falling  to  allege  that 
an  execution  had  been  returned  nnUa  bona, 
or  that  the  Judgment  debtor  was  withont 
means  to  satisfy  the  Judgment,  and  in  fall- 
ing to  allege  that  the  Judgment  was  still  un- 
paid. The  proof  was  more  scant  in  failing  to 
ixrove  that  the  pleaded  Judgment  had  been 
rendered  and  was  still  In  existence,  or  that 
the  efforts  to  enforce  it  bad  been  fruitless, 
or  that  all  legal  remedies  had  been  exhaust- 
ed before  resorting  to  this  equitable  remedy, 
or  that  the  debtor  was  withont  property  to 
satisfy  it. 

For  these  detects  and  omissions  the  Judg- 
ment of  the  trial  court  must  be  reversed,  and 
the  case  remanded  for  a  new  trial 

All  the  Justices  concurring. 


STATE  V.  BALL.     (No.  23415.) 

(Sapreme  C!oart  (ft  Kansas.     Feb.  U,  1922. 

Bebearing  Denied  March 

17,1922.) 

(Byttahu*  hy  the  Couri.) 

1.  Crimlaal  law  <»=>I064(4)— Unless  exeiaded 
•vMenoe  Is  submitted  by  affidavit,  depMltlon 
or  oral  teatlmeny  on  motloa  for  new  trial, 
error  eannot  be  predicated  thereon. 

The  mle  that  proffered  testimcniy  excluded 
at  the  trial  mast  be  broagbt  on  the  record  in 
support  of  tbe  motion  for  a  new  trial  by  af- 
fidavit, deposition  or  oral  testimony,  before  it 
can  be  made  tb?  basis  of  reversible  error,  is 
tbe  same  in  criminal  as  in  dvil  cases;  and  un- 
less the  excluded  evidence  is  thus  submitted, 
no  error  can  be  predicated  thereon— following 
State  V.  WeUman,  102  Kan.  503,  512,  170  Pac. 
1052,  L.  B.  A.  1918D,  949,  Ann.  Cas.  1918D, 
1006. 

2.  Homicide  «=»  1 13— Defendant,  provoking  de- 
ceased, cannot  Invoke  self-defense,  nnleas 
he  withdraws  from  the  combat. 

In  a  prosecution  for  homicide,  the  trial 
court's  instractioiis  correctly  declared  that  the 
law  does  not  permit  an  aggressor  who  provokes 
a  difficulty  with  his  adversary,  and  slays  Jiim 
in  the  course  of  it,  to  Invoke  the  right  of  self- 
defense  unless  the  aggresBor,  after  provoking 
the  difficulty,  withdraws  from  the  combat  in 
snch  a  way  as  to  show  his  adversary  his  in- 
tention to  desist. 

3.  Record  In  proseoutlon  for  mnrder  held  to 
show  no  error  prejudicial  to  the  defendant. 

The  record,  including  the  instructions  given 
and  refused  in  a  prosecution  for  murder  where 


the  defendant  was  adjudged  guilty  of  man- 
slaughter in  the  third  degree,  examined,  and 
no  error  prejudicial  to  defendant  discerned 
therein. 

Appeal  from  District  Court,  Sumner 
County. 

Chas.  B.  Ball  was  convicted  of  manslaugh- 
ter in  the  third  degree,  and  he  appeals.  Af- 
firmed. 

Sam  P.  Ridings,  of  Medford,  Okl.,  Amidon, 
Buckland,  Hart  &  Porter,  of  Wichita,  and 
O.  E.  Elliott,  of  Wellington,  for  appellant 

Bichard  J.  Hopkins,  Atty.  Gen.,  and  E.  J. 
Taggait,  John  Bradley,  and  James  Lawrence, 
all  of  Wellington,  and  A.  M.  Jackson,  of  Wln- 
fleld,  for  the  State. 

DAWSON,  J.  Charles  B.  BaU  shot  and 
killed  Adam  Baker,  and  under  a  prosecution 
for  murder  BaU  was  convicted  of  manslaugh- 
ter In  the  third  degree.  Ball  appeals,  assign- 
ing error  in  the  rejection  of  evidence  and 
In  the  instractiona 

The  evidence  for  the  state  as  shown  by  the 
plaintiff's  counter  abstract,  none  of  whldi 
is  abstracted  by  the  defendant,  discloses  that 
Ball  had  a  family  consisting  of  a  wife  and 
three  children,  who  resided  in  Caldwell.  One 
of  these  children  was  a  daughter  of  22  years; 
there  was  a  son  of  19  years,  and  the  young- 
est, a  lad  of  13  years.  BaU  was  on  bad 
terms  with  his  wife  and  had  not  Uved  with 
her  for  about  a  year,  bat  he  continued  to 
support  his  family.  Adam  Baker,  who  was 
about  52  years  old,  had  been  paying  his  ad- 
dresses to  the  daughter,  but  Mrs.  BaU  dis- 
approved of  this  because  of  th^  disparity  in 
their  ages,  so  Baker  transferred  his  atten- 
tions to  Mrs.  BaU  herself.  He  sometimes  ac- 
companied her  home  from  church,  and  there 
was  evidence  from  which,  rightly  or  wrongly, 
It  might  be  Inferred  that  an  unduly  intimate 
and  Immoral  relationship  existed  between 
them.  While  Bail  was  in  the  western  part 
of  the  state,  he  received  word  of  the.  inti- 
macy of  Baker  and  Mrs.  Ball,  and  return^ 
to  Caldwell,  but  not  to  his  own  home.  He 
got  in  touch  with  his  son,  the  boy  of  18 
years,  and  arranged  that  the  latter  should 
notify  him  when  Baker  was  at  the  home. 
BaU  hid  In  the  l)am  to  learn  what  informa- 
ti<»i  he  eould  about  the  presence  of  Baker, 
and  eventually  arranged  with  his  son  that 
he  (BaU)  wou^d  watch  behind  a  tree  near  the 
house,  and  the  lad  was  to  teU  him  when 
Baker  was  about.  One  evening  In  February, 
1920,  while  Mrs.  BaU  and  Baker  were  on  the 
porch,  the  defendant  came,  upon  them.  De- 
fendant ordered  them  both  into  the  house. 
Baker  had  on  his  overcoat,  cap,  gloves,  and 
overshoes,  and  he  entered  the  bouse  and  seat- 
ed himself  as  he  was  ordered.  The  defend- 
ant then  ordered  two  young  lady  boarders 
to  leave  for  the  night,  saying: 
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"Girls,  yon  get  another  room  tot  the  night. 
There  is  going  to  be  talk  here  that  is  not  fit 
for  you  to  hear." 

The  counter  abstract  of  Mrs.  Ball's  tes- 
timony from  this  point  proceeds  thus: 

"After  he  had  told  them  to  hurry,  she  [Mrs. 
Ball]  started  ap  and  tried  to  speak  to  the 
girls,  and  Bail  told  her  to  step  back  and  push- 
ed her  back.  After  the  girls  left.  Ball  asked 
Baker  what  he  was  doing  there,  and  Baker 
said:  "He  was  there  as  a  neighbor  and  friend.' 
Ball  told  him  he  was  a  liar,  and  he  would  not 
lie  any  more.     Ban  cursed  Baker,  and  called 

him  a  'son  of  a ,'  and  said  he  was  going 

to  send  him  to  hell.  Ball  then  asked  Baker 
if  he  walked  home  from  church  with  her,  and 
Baker  said  he  had  a  few  times;  then  Ball  said 
he  would  not  walk  home  with  another  man's 
wife  and  pointed  a  pistol  in  his  face.  Mr. 
Baker  was  just  in  the  act  of  rising  from  the 
chair,  when  Ball  fired.  Baker  was  neither 
clear  in  the  chair  nor  was  he  ap.  Ball  was 
three  or  four  feet  from  Baker  when  he  fired. 
Baker  bad  just  moved  to  get  out  of  the  chair 
when  the  first  shot  was  fired.  When  the  sec- 
ond shot  was  fired  Baker  had  taken  one  step 
and  raised  his  right  arm  in  front  of  his  face 
to  kind  of  protect  himself.  When  the  third 
shot  was  fired  Baker  took  a  couple  of  steps, 
stepping  around,  and  when  the  fourth  shot 
was  fired  she  did  not  know  whether  Baker  got 
into  the  room  known  as  the  parlor,  or  whether 
Ball  fired  before  Baker  stepped  into  the  room. 

"After  the  fourth  shot  fired,  Baker  fell  right 
in  the  front  door  between  the  kitchen  and 
parlor.  His  head  struck  in  the  door  and  all 
of  his  body  in  the  parlor.  He  was  going  in 
the  direction  of  the  parlor  when  the  fourth 
shot  was  fired. 

"She  said  further:  1  begged  Mr.  Ball  to  stop 
shooting,  and  he  pointed  the  pistol  at  me  and 
told  me  to  shut  up  or  he  would  shoot  me,  and 
stated,  "Tour  family  is  all  that  sayed  you." 
He  then  directed  Lloyd  to  go  for  the  marshal, 
and  while  the  boy  was  gone  Ball  said  something 
about  killing  Baker,  I  do  not  recall  just 
what  it  was,  and  then  I  said  to  him,  "But  what 
will  they  do  with  you?"  and  Ball  said,  "I  hare 
aU  that  planned." ' " 

Tbe  defendant  testified  at  length  In  his 
own  behalf.  He  enlarged  upon  the  drcum- 
staaces  whldi  tended  to  show  the  Infidelity 
of  his  vtfe  in  connection  with  Baker.  The 
counter  abstract  of  defendant's  testimony 
reads: 

"While  in  Western  Kansas  he  got  an  anon- 
ymous letter.  That  he  has  made  a  diligent 
search  for  the  letter  and  is  unable  to  find  it 
He  then  stated  that  the  contents  in  substance 
was:  'You  bad  better  come  home.  Some  one 
Is  coming  there  yon  had  better  look  out  for.' 
•  •  •  That  in  December,  1919,  he  met  Baker 
on  the  street  in  Caldwell,  and  that  be  asked 
Baker  why  be  was  going  to  his  place  so  much 
for,  and  Baker  said  he  was  not,  and  be  then 
told  Baker,  Ton  are,  and  I  want  yon  to  stay 
away.'    •    •    • 

"He  also  stated  that  when  he  came  around 
the  house  that  he  saw  Mr.  Baker  standing  with 
bis  wife  on  the  back  porch,  and  he  had  bis 
arm  around  his  wife.  When  they  saw  him, 
Baker  dropped  his  arm  from  around  her.    He 


also  stated  that  he  said,  'HeDo,  Mr.  Baker,  are 
you  having  a  talk?'  and  that  Baker  did  not  say 
anything.  Then  be  stated  that  he  said,  'Let's 
go  in  the  house.'  That  he  did  not  shove  nor 
touch  Baker  before  going  in  tbe  house.  When 
they  got  in  the  house  be  told  Baker  to  sit  down. 
•  *  •  He  said  to  Baker,  'What  are  you  com- 
ing to  my  house  so  much  for?*  Baker  said,  'I 
have  only  been  here  a  couple  of  times.'  Tbea 
he  does  not  remember  whether  he  called  him 
a  liar  just  then  or  a  littie  more  was  said.  He 
also  stated  that  h«  knew  that  Baker  had  been 
there  many  times,  and  tbe  boy  not  only  had 
told  him  about  his  coming,  but.  all  he  had  seen; 
that  he  [Ball]  himself  had  seen  Baker  there 
many  times.  He  called  Baker  a  liar,  and  he 
knew  he  was  a  liar  when  he  said  he  had  only 
been  there  two  times.  He  then  asked  Baker 
what  he  had  been  walking  home  from  the 
church  with  the  woman  so  much  for,  and  Baker 
said  he  had  only  walked  home  with  her  twice. 
He  thinks  it  was  then  he  called  Baker  a  son 

of  a .    •    •    • 

"He  also  stated  that,  when  he  called  Baker 

a  son  of  a ,  Baker  got  off  of  the  chair, 

and  that  he,  the  defendant,  was  standing  ,bj 
the  comer  ot  the  table,  and  he  came  in  a  cir- 
cle towards  the  defendant.  When  he  slid  off 
the  chair,  it  was  in  a  broaching  position,  and 
he  started  towards  the  defendant,  and  then 
it  was  that  the  defendant  shot,  which  he  pre- 
sumes is  the  shot  that  hit  the  chair.  He  claims 
be  did  not  shoot  at  Baker,  but  shot  to  stop 
him;  that  he  was  afraid  of  Baker,  and  thought 
Baker  would  do  him  some  great  bodily  harm, 
or  take  his  life;  that  while  Baker  was  sitting 
in  the  chair  be  bad  Us  right  hand  In  bis  over- 
coat pocket,  end  that  after  he  came  towards 
the  defendant  he  was  in  a  crouching  position; 
that  Baker,  after  the  first  shot,  kept  coming, 
and  then  the  defendant  shot  again  and  Baker 
kept  coming.  He  was  still  coming  iiv  a  crouch- 
ing position,  and  by  that  time  Baker  was  strik- 
ing at  him,  and  be  then  shot  the  third  time. 
And  then  the  defendant  stepped  back  around 
the  corner  of  the  table,  because  he  was  afraid 
of  Baker,  and  then  it  was  be  shot  tbe  fourth 
shot.  He  was  closer  at  tbe  third  shot  than 
at  the  fourth  shot  He  also  claims  that  it 
was  necessary  to  make  these  shots  in  order  to 
stop  Baker,  and  that  he  honesUy  believed  that 
if  he  had  not  shot  he  would  have  received  great 
bodily  barm  or -death." 

On  croes-examlnation  defendant  testified: 

"He  admitted  that  he  bought  the  pistol  on 
Saturday  before  the  shooting  on  Monday;  that 
he  and  the  boy  were  riding  around  on  Saturday: 
that  he  had  made  his  mind  up  during  the  day 
to  buy  this  pistol,  but  it  was  some  time  in 
the  afternoon  on  Saturday  that  the  pistol  was 
purchased;  that  he  had  told  his  boy  that  he 
would  watch  around  for  Baker  and  for  the 
boy  to  keep  him  posted  as  to  when  Baker  was 
there.  He  also  admitted  that  after  the  pur- 
chase of  the  pistol  it  was  bis  intention  to  catch 
Baker  at  his  house.    *    •    • 

"He  claimed  the  reason  he  wanted  to  catch 
Baker  at  his  home  was  to  stop  him,  and  in 
his  judgment  a  pistol  would  be  necessary,  as 
a  man  going  to  his  home  as  Baker  had,  he  felt 
it  bis  duty  to  look  out  for  him.  He  believed 
that  he  would  be  in  danger  when  he  caught  Mr. 
Baker  in  his  home;  that  a  difficulty  would 
result  in  his  catching  him  there.    He  also  stat- 
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was,  would  do  anything,  and  then  he  stated 
1  woold  have  been  a  fool  to  have  went,  if  I 
was  not  prepared  to  protect  himself.'  He 
atated  that  he  believed  that  when  he  caught  Mr. 
Baker  that  Baker  would  likely  do  him  some 
great  harm,  aod  that  he  got  this  revolver  in 
anticipation  that  some  difficulty  or  altercation 
might  ensae  that  would  necesaitate  him  to  have 
a  pistol  to  protect  himself.  •  •  • 
"That  after  he  called  Baker  a  lying  son  of  a 

Baker  started  to  get  off  of  the  chair, 

and  then  it  was  that  he  became  satisfied  that 
he  waa  not  going  to  have  a  quiet,  peaceable 
time  with  Baker;  that  at  no  time  did  Baker 
fire  any  shots,  nor  did  he  see  Baker  have  any 
pistol,  nor  did  he  see  Baker  have  anything  in 
his  hand.  The  defendant  simply  claimed  that 
he  did  not  see  one  in  his  hand  or  on  his  per- 
son, but  he  was  afraid  of  Baker.  He  stated 
that  he  did  not  know  even  if  Baker  had  had  a 
pistol  whether  or  not  he  would  have  fired  while 
the  defendant  was  firing  at  him.  He  stated 
that  he  was  from  eight  or  nine  feet  from 
Baker  when  he  fired  the  first  shot,  and  he  was 
asked  if  it  did  not  occur  to  him  that  if  Baker 
had  a  pistol  that  he  would  have  fired  at  the 
defendant  after  the  defendant's  first  shot,  and 
hia  only  answer  waa,  'I  don't  know  what  that 
man  might  have.'  He  stated  that  he  was  afraid 
of  Baker,  because  a  man  caught  in  that  posi- 
tion was  liable  to  do  anything,  and  therefore 
he  polled  the  pistol  and  fired  at  Baker.  He 
was  then  asked  that  if  Baker  was  a  desperate 
man,  and  going  to  do  him  great  bodily  harm, 
or  take  hia  life,  it  he  did  not  tliink  after  he 
fired  at  Baker  that  if  Baker  had  had  a  pistol 
that  he  would  have  fired  at  the  defendant,  and 
his  only  answer  was,  'Well,  I  may  and  I  may 
not — did  not  think  one  way  or  the  other  about 
it.'  He  also  stated  that  he  was  not  doing  much 
thinking." 

[1]  ToQching  the  errors  assigned  in  the 
re)ecti<Hi  of  testimony,  those  matters  are  not 
in  shape  to  be  reviewed.  To  illustrate:  A 
witness  for  the  defendant  was  asked: 

"Q.  Ton  may  stat«  to  the  jury  what  Adam 
Baker  said  he  would  do  if  he  was'  caught  in  the 
Ball  home.    •    •    •    (Objection  sustained.) 

"Counsel  for  Defendant:  W«  desire  to  show 
by  this  witness  that  in  the  fall  of  1919  and 
lata  winter  of  1919,  at  the  mill,  some  one  of 
the  employees  of  the  mill  said  to  Adam  Baker 
that  he'd  better  be 'careful  and  not  go  to  the 
Ball  home  or  he  might  get  cAugged  there,  or 
words  to  that  effect,  and  that  Adam  Baker 
said:  'I  ain't  afraid  of  Ball  or  any  one  else;  I 
will  take  care  of  myself;.!  will  take  care  of 
myself  if  I  get  caught  there;  I  am  not  afraid 
of  man,  God,  nor  the  devQ;  I  will  fix  Ball  if 
he  comes  there.' 

"To  which  the  state  objecta  for  the  reason 
that  it  is  incompetent,  irrelevant,  and  imma- 
terial. 

"Sustained." 

Counsel  for  the  state  make  the  point  that 
this  evidence  was  properly  excluded  because 
these  alleged  statements  of  the  deceased  had 
not  been  communicated  to  the  defendant  nn- 
til  after  the  homicide.  Be  that  as  it  may,  the 
njectloii  of  this  totder  of  evidence  cannot 


What  the  witness 
wAuld  have  testified  to  was  never  disclosed. 
It  was  not  produced  in  evidential  form  as 
an  affidavit,  deposition,  nor  upon  oral  exam- 
ination when  the  motion  for  a  new  trial  was 
presented.  The  want  of  this  Is  not  supplied 
by  an  oral  address  of  counsel  to  the  trial 
Judge,  saying: 

"Your  honor,  we  want  to  show  this,  that,  or 
the  other  thing  by  this  witness." 

The  statement  of  counsel  as  to  what  be 
can  prove  If  i)ermltted  to  do  so  will  not  suf- 
fice for  the  evidence  itself.  All  the  rejected 
proffers  of  evidence  complained  of  In  this 
appeal  are  subject  to  this  infirmity.  In  El- 
liott V.  OU  Co.,  106  Kan.  248,  251,  187  Paa 
692,  693,  it  was  said: 

"The  evidence  was  exdnded— erroneously,  no 
doubt,  but  yet  exduded.  What  was  the  proper 
course  to  pursue?  It  was  to  produce  such  proof 
orally  or  by  affidavits  in  support  of  his  motion* 
for  a  new  trial."  Civ.  Code,  {  307  (Gen.  St 
1915,  {  7209). 

This  rale  Is  the  same  In  criminal  as  In 
civil  cases.  Crim.  Code,  {i  209,  219,  282  (Gen. 
St.  1916,  U  8123,  8140,  8198) ;  State  v.  Brow- 
er,  76  Kan.  823,  824^  88  Pac.  884. 

In  State  v.  Wellman,  102  Kan.  603,  612, 
170  Pac  1052,  1056  (L.  R.  A  1918D,  949, 
Ann.  Cas.  1918D,  1006),  It  was  said: 

"Complaint  is  made  of  the  exclusion  of  evi- 
dence, but  at  the  hearing  of  the  motion  for  a 
new  trial  it  was  not  produced.  The  section 
of  the  Criminal  Code  enumerating  grounds  for 
the  granting  of  a  new  trial  does 'not  refer  to 
the  rejection  of  evidence.  Gen.  Stat.  1015,  | 
8191.  Such  a  ruling  is  available  in  support  of 
a  motion  for  a  new  trial  in  a  criminal  case  only 
by  virtue  of  the  provision  making  the  procedure 
of  the  CivU  Code  applicable  thereto.  Gen. 
Stat.  1916,  S  8124;  State  v.  Keleher,  74  Kan. 
631,  87  Pac.  738.  The  provision  of  the  CivU 
Code  requiring  excluded  evidence  to  be  pro- 
duced at  the  hearing  of  a  motion  for  a  neir 
trial,  if  it  is  to  be  relied  upon  (Gen.  Stat. 
191!^  I  7209),  therefore  applies  here,  and  the 
ruling  complained  of  is  not  reviewable." 

[2]  Error  is  also  assigned  on  the  instruc- 
tions which  were  to  the  effect  that  where  a 
person  is  the  aggressor  and  provokes  the 
ditflculty  in  which  he  kills  his  adversary  he 
cannot  invoke  the  right  of  self-defense  to 
excuse  or  Justify  the  killing,  unless  he,  after 
provoking  the  difficulty,  withdraws  from  the 
combat  in  such  a  way  as  to  show  his  adver- 
sary his  intention  to  desist  Part  of  such 
Instruction  objected  to  reads: 

"And  if  you  believe  from  the  evidence  In 
this  case  that  the  defendant  deliberately  plan- 
ned to  have  an  interview  with  the  deceased 
at  J^he  home  of  the  defendant  with  reference 
to  the  deceased's  -relations  with  defendant's 
wife,  and  that  the  defendant  anticipated  such 
an  interview  might  bring  on  an  altercation  and 
a  possible  necessity  of  killing  the  deceased,  and 
therefore  armed  himself  for  such  interview, 
and  that  thereafter  he  found  the  deceased  upon 
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the  porch  of  his  home,  and  In  parauance  of  th« 
aforesaid  plans  the  defendant,  instead  of  or- 
dering the  deceased  to  leave  his  home,  ordered 
him  into  bis  house  and  commanded  other  oc- 
cupants to  leave  the  bouae  and  commanded  the 
deceased  to  sit  down,  and  after  the  deceased 
was  in  the  house  of  the  defendant  the  defendant 
drew  a  revcdver  and  used  profane  language  to- 
wards deceased  and  otherwise  viTlified  him  when 
he  was  seated,  and  fired  a  shot  at  him  when  he 
was  either  in  the  chair  or  in  the  act  of  get- 
ting out  of  it,  and  that  by  reason  of  the  acts 
of  the  defendant  an  altercation  ensued  from 
which  the  defendant  did  not  in  good  faith  aban- 
don said  altercation,  which  resulted  in  the 
death  of  the  deceased,  then  in  that  event  the 
defendant  was  the  aggressor,  and  be  cannot 
invoke  the  right  of  self-defense." 

[3]  This  and  the  other  instructioDS  com- 
plained of,  and  likewise  those  refused,  have 
been  carefully  examined.  They  disclose  no 
error,  and  as  a  whole  those  given  were  a 
.fair  and  favorable  statement  of  the  law  so 
far  as  concerned  the  defendant.  There  was 
no  evidence  that  defendant  at  any  time 
ceased  to  be  the  aggressor;  there  was  no 
evidence  that  be  was  at  any  time  In  danger 
at  the  hands  of  his  victim ;  there  was  noth- 
ing In  the  evidence  which  could  be  distorted 
into  a  rational  theory  of  self-defense  to  ex- 
plain or  Justify  the  homldde;  the  defend- 
ant's victim  was  captured,  taunted,  and 
slain  like  a  rat  In  a  trap;  yet  the  court  Tcry 
considerately  and  at  length  Instructed  the 
Jury  touching  the  law  of  self-defense. 

It  Is  only  because  this  case  is  one  of  homi- 
cide that  we  allow  It  so  much  space.  There 
is  no  doubt  of  defendant's  guilt.  The  rec- 
ord shorws  a  case  of  what  was  virtually  mur- 
der after  arming,  preparation,  and  lying  in 
wait;  It  was  almost  confessedly  so;  yet  the 
defendant  baa  escaped  with  the  meager  pen- 
alty attached  to  manslaughter  in  the  third 


Affirmed. 

All  the  Justices  concurring. 


STATE  V.  QOYENS.    (No.  23400.) 
(Supreme  Court  of  Eansaa.    Feb.  11,  1922.) 

(isyliahua  by  the  Court.) 

CriMlial  law  <S=>423(B),  424(3)  —  Admitting 
declarations  of  one  conspirator  not  In  further^ 
anoe  of  ooasplraoy,  and  made  after  ooasplracy 
bad  been  consummated,  held  error. 
On  the  separate  trial  of  one  charged  joint- 
ly with  others  of  the  crime  of  grand  larceny, 
the  rule  approved  in  State  v.  Johnson,  40  Kan. 
266,  19  Pac.  749,  and  other  cases  cited  in  the 
opinion,  is  followed  and  field,  error  to  admit 
evidence  of  declarations  of'  one  of  the  alleged 
conspirators  in  the  absence  of  defendant,  for 
the  reason  that  the  declarations  were  not  made 
in  the  furtherance  of  the  common  criminal  de- 


sign and  were  made  after  the  eonapiraejr  bad 
been  consummated. 

Appeal  from  District  Court,  Kingman 
County. 

Ray  Goyens  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Revered  and  re- 
manded for  another  triaL 

Wm.  Barrett  and  Geo.  Barrett,  both  of 
Pratt,  and  S.  S.  Alexander,  of  Kiiigman,  for 
appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  Gha&  C. 
Calkins,  of  Kingman,  and  J.  H.  Connaiigh- 
ton  and  Carr  W.  Taylor,  botb  of  Hutdiln- 
son,  for  the  State. 

PORTER,  J.  Ray  Goyens  appeals  from  a 
Judgment  convicting  him  of  grand  larceny. 
He  was  charged  jointly  -^Ith  Martin  Ratcliff 
and  another  defendant  with  stealing  a  Ford 
car.  Martin  Ratcliff  entered  a  plea  of  y;ull- 
ty ;  the  other  defendant  Is  a  fugitive  frMU 
Justice. 

The  defendant  Is  a  farmer  and  lives  in 
Pratt  county.  Martin  Ratcliff  had  worked 
for  him  at  different  times  fo^  several  years 
prior  to  the  war,  and  after  returning  from 
the  war,  and  when  not  working,  had  made 
his  home  at  defendant's  place.  On  the  night 
of  September  10,  1920,  Martin  Ratcliff  went 
to  Kingman  and  stole  a  car  whldi  belonged 
to  his  half-brother.  Earl  Ratcliff,  and  drove 
it  a  distance  of  18  miles  through  Kingman 
county  into  Pratt  county  to  the  home  of  the 
defendant  He  got  to  Ray  Goyens'  place  at 
2  o'clock  Sunday  morning.  He  left  the  car 
a  half  mile  west  of  the  bouse  in  a  low 
place  in  the  cornfield.  Martin  Ratcliff  was 
the  main  witness  for  the  state.  His  testi- 
mony as  to  what  occurred  when  he  got  to 
Ray  Goyens'  house  is  in  substance  as  fol- 
lows: 

"I  told  Ray  that  I  had  a  car  out  there.  He 
didn't  say  much  of  anything;  said  all  right  or 
something;  I  don't  know  just  what  he  did  say. 
I  told  him  I  wanted  the  car  worked  over  that 
morning,"  that  there  was  a  man  uptown  that 
was  going  to  work  it  over.  "Later  on  I  told 
him  I  wanted  to  get  a  man 'and  told  him  who  to 
bring  out.  I  had  run  out  of  gasoline."  Goy- 
ens went  to  town  about  8  o'clock  and  got  back 
about  10.  "I  drove  the  disk  while  he  was  gone. 
He  came  out  in  the  field  where  the  car  was, 
and  says,  1  have  brought  your  man  and  the 
gas.'  Then  I  drove  over  to  where  this  other 
car  was.  There  was  not  anything  particular 
said.  I  took  the  covers  off  the  car  and  threw 
them  in  Ray's  car.  I  was  out  at  the  car  about 
an  hour.  I  took  the  number  off  the  car."  Ray 
Goyens  was  sitting  in  his  car  with  Johnnie 
Rouse  about  60  yards  away,  maybe  25  yards 
away.  "After  taking  the  numbers  off  I  went 
back  to  disking.  There  was  nothing  said  there 
as  to  where  I  got  this  car  or  as  to  what  I  was 
going  to  do  with  it  The  next  conversation 
I  had  with  Ray  about  the  car,  I  thinic, 
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Sonday  night,  aboat  2  o'clock  in  the  morninK." 
The  sheriff,  Mr.  Fisher,  and  Earl  RatcUff  [Mar- 
tin's half-brother]  came  to  Goyens'  house.  "I 
had  a  conversation  with  Bay  before  I  left  the 
house;  he  said  somebody  wanted  me."  Said 
be  did  not  know  who  it  was.  "Ray  did  not  tell 
me  what  to  do  or  what  to  say.  I  talked  to 
the  sheriff  and  Karl  RatcIiS  about  30  minutes. 
They  were  looking  for  Earl's  car.  I  told  them 
I  had  not  seen  it"  After  the  sheriff  went 
away,  Goyens  came  out  in  the  yard  and  asked 
what  they  wanted.  "I  told  him,  and  he  asked 
me  what  I  was  going  to  do  about  it,  and  I  told 
him  I  was  going  to  move  it.  Bay  did  not  ask 
that  I  iAould  take  the  car  away.  I  wanted  him 
to  let  me  hare  his  car  to  take  it  away.  He 
did  not  want  me  to  have  his  car.  I  told  him 
I  would  have  to  take  it  anyh«w.  He  said  he 
did  not  want  me  to  take  his  car  away.  I  want- 
ed to  take  another  fellow  along  in  hia  car,  and 
he  didn't  want  me  to  use  it,  and  I  told  him  I 
would  have  to.  I  don't  know  what  reason  he 
gave  for  not  wanting  me  to  take  his  car.  I 
don't  think  he  wanted  to  be  seen  in  my  com- 
pany." He  took  defendant's  car  and  Slatterly 
went  with  him  and  drove  the  stolen  ear;  they 
hid  it  in  a  field  abont  fonr  miles  away,  in  a 
sort  of  a  "draw."  After  he  got  back.  Bay 
wanted  to  know  what  was  done  with  it,  and 
Batdiff  told  him. 

Ratdiff  testified  that -after  his  return,  "I 
went  out  to  the  barn  and  harnessed  up  a 
team  and  hitched  then  to  a  disk  and  disked 
out  the  tracks  where  the  car  had  been." 
Ratcllff  and  Slatterly  helped  hitch  the  team, 
■rhe  only  disking  done  that  day  was  where 
this  car  bad  been  driven  in  the  field  and  out 
He  testified  that  several  days  afterwards  in 
company  with  Goyens  he  took  Bay's  car  and 
the  latter  went  with  blm  along  the  road 
where  the  stolen  car  was,  and  be  asked  Bay 
if  he  conld  see  the  car  from  the  road,  and 
tie  said  be  could  not  On  the  Saturday  f  ol- 
Umbtg  he  met  Ray  Conningham  and  told 
him  that  be  was  going  to  get  the  car  out  of 
the  Preston  pasture  that  af  tema<Hi  and  take 
It  out  West  He  borrowed  the  nse  of  Ray's 
car  again.  The  stolen  car  was  driven  to 
Colorado,  where  Ratciur  was  arrested  and 
brought  back.  He  was  sentenced  to  the  re- 
formatory at  Hutchinson  for  stealing  the  car 
and  came  from  there  to  testify. 

Slatterly,  the  young  hired  man,  18  years 
old,  testified  to  assisting  In  taking  the  car 
to  the  Preston  pasture;  they  got  bade  to 
Bay's  place  about  sunup;  that  when  they 
returned  Ray  Goyens  "wanted  to  know  If  we 
got  rid  of  it,  and  we  told  hln^  we  did,  and 
he  said,  'Good' " ;  that  Ratdiff  then  harness- 
ed the  horses,  and  Martin  and  Goyens  went 
down  to  the  field,  and  they  disked  out  those 
tracks  that  the  car  had  made  when  they 
drove  out  of  the  field. 

The   sheriff  procured   a   search   warrant 

and  found  the  seat  covers  of  the  stolm  car 

and  an  Inn^r  tube  which  belonged  with  it 

under  the  bay  in  Goyens'  barn ;  the  Jack  bo- 
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longing  to  the  stoloi  car  was  foiud  in  his 
garage. 

The  defendant  testified  that  be  is  a  farm- 
er and  owns  a  half  section  of  land  which  be . 
had  lived  on  for  16  years;  be  bad  known 
Martin  Batcliff  aU  bis  life;  after  Ratdiff 
came  back  from  the  war  he  stayed  at  de- 
fendant's place  most  of  the  time;  he  had  not 
seen  BatcIUf  for  three  or  four  days  t)efore 
tbe  car  was  brought  to  bis  place;  when  Bat- 
diff came  there  on  that  morning  he  told  de- 
fendant he  had  a  car  out  there  on  the  road 
and  that  be  bad  run  ont  of  gasoline;  defend- 
ant went  to  Cunnlngbam  to  get  some  repairs 
that  be  needed  for  himself,  and  got  the  gas- 
oline and  brought  Rouse  out  with  him;  be 
heard  none  of  the  conversation  between 
Rouse  and  Martin ;  he  asked  Martin  about 
the  car,  and  Martin  said  he  was  making 
money  easier  selling  whisky  than  if  he  work- 
ed for  it;  that  he  was  selling  boose  out  of 
the  car ;  afterwards  Martin  said  the  officers 
were  getting  after  him  and  that  he  was 
afraid  to  sell  whisky  off  of  the  car  and  that 
he  would  have  to  move  it  After  tbe  sheriff 
had  talked  with  Martin  that  night  and  had 
gone  away,  defendant  said  to  Martin,  "Is 
that  Earl  BatclUTs  car?'  He  had  heard 
that  It  had  been  stolen  and  he  was  afraid 
that  It  might  bo.  Martin  replied,  "No,  It 
was  a  car  he  was  using  for  a  whisky  car 
and  he  had  got  it  In  Wichita."  nie  defend- 
ant testified: 

"I  told  him  I  wanted  him  to  get  it  away 
from  there;  that  I  did  not  want  to  have  any 
trouble;  I  didn't  care  what  he  did  with  it  Just 
so  be  got  it  off  of  my  place." 

His  testimony  Is  that  the  first  time  he  saw 
the  Jack  was  when  the  officers  bad  it ;  it  was 
after  night,  In  the  dark,  and  be  told  the  of- 
ficer that  it  was  his  Jack  and  thought  it  was 
because  he  had  one  like  it  "On  Sunday 
morning  after  tbe  car  was  taken,  I  done  some 
disking.  I  disked  out  tbe  tracks.  I  suppos- 
ed I  was  doing  rl{^t  I  didn't  want  to  have 
any  trouble  myself  and  told  them  to  get  it 
out  of  there."  He  said  that  be  had  no 
knowledge  that  Martin  Ratcllff  was  going  to 
steal  a  car,  bad  never  at  any  time  counseled 
with  him  about  stealing  one;  had  never 
aided,  advised,  or  encouraged  blm  to  steal  a 
car  in  Kingman  county,  and  bad  never  heard 
of  the  car  until  It  was  brought  to  his  place. 

It  is  not  claimed  that  Ray  Goyens  was 
present  at  the  commission  of  the  offense  In 
Kingman  county,  and  no  evidence  was  of- 
fered tending  to  show  that  No  affirmative 
testimony  was  offered  showing  that  at  any 
time  before  the  car  was  storen  appellant 
counseled,  aided,  or  abetted  in  the  commis- 
sion of  the  offense,  or  that  he  had  any  con- 
nection with  tbe  car  until  It  was  brought  to 
bis  place.  Tbe  sheriff  was  a  witness,  and, 
over  defendant's  objection,  was  asked  about 
a  conversation  with  Martin  Ratcllff  in  Colo- 
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rado  where  BatcIUT  was  arrested  witb  the 
car  In  his  possession.  The  question  was: 
What  did  Katdifl  say?  The  witness  an- 
.  swered  that  "he  said  his  boss  told  him  to 
drive  this  car  out  there."  In  answer  to 
another  question  of  the  same  kind,  the  wit- 
ness testified  that  Ratcllff  said  "he  drove  it 
out  there  for  his  boss."  This  evidence  was 
admitted  over  the  defendant's  objections, 
and  a  motion  to  strike  out  was  overruled. 
The  first  position  taken  by  coimsel  for  the 
state  in  their  brief  Is:  "lliere  was  nothing  In 
the  question  or  the  answer  to  connect  them 
with  the  defendant."    It  Is  said: 

"Nowhere  in  the  abstract  do  we  find  that 
BatcUff  referred  to  Goyens  as  his  boss.  In 
fact,  he  never  did  say  who  bis  boss  was." 

For  some  reason  counsel  for  the  state  have 
failed  to  suggest  what  was  the  purpose  of 
these  questions.  The  proof  showed  that  for 
several  years  RatclUC  had  worked  on  the 
farm  for  the  defendant,  and  this  fact  gives 
color  to  the  theory  of  the  defendant  that  the 
questions  were  asked  and  the  answers  re- 
lied upon  for  the  purpose  of  connecting  the 
defendant  directly  with  tbe  larceny  of  the 
car.  But  counsel  for  the  state  further  say 
In  the  brief: 

"It  he  had  referred  to  Ooyens  as  his  boss, 
this  evidence  would  still  have  been  admissible 
for  tbe  reason  that  it  appears  from  the  facts 
and  circumstances  that  the  conspiracy  between 
these  defendants  was  to  steal  an  automobile 
and  secrete  it  and  avoid  detection;  that  at  the 
time  of  this  conversation  they  were  still  engag- 
ed in  the  common  purpose  of  stealing  the  auto- 
mobile and  taking  it  out  of  the  country  that 
they  might  secure  the  benefits  of  their  theft 
and  avoid  detection.  There  is  no  question  but 
what  these  parties  were  engaged  in  the  common 
purpose  of  stealing  this  automobile  and  then 
to  shield  and  protect  themselves  from  discov- 
covery,  prosecution,  and  punishment  therefor. 
Their  common  purpose  did  not  end  with  the 
stealing  of  the  automobile,  as  was  shown  by 
the  evidence  of  their  acts  the  night  the  car  left 
the  vicinity  of  Cunningham." 

It  Is  said  that  "evidence  of  this  kind  was 
upheld  in  the  case  of  State  v.  Mulllns,  95 
Kan.  280,  147  Pac.  828,  where  the  prior  au> 
thoritles  of  this  court  were  reviewed  and 
commented  upon."  The  Mulllns  Case,  how- 
ever, does  not  sustain  the  contention  of  the 
state  in  the  present  case.  Mulllns  was 
charged  with  being  an  accessory  before  the 
fact  of  the  killing  by  Roberts  of  one  King. 
Evidence  of  certain  acts  and  declarations 
of  Boberts  after  the  homicide,  and  when  the 
defendant  was  not  present,  was  admitted. 
In  the  opinion  it  was  said: 

"That  fact,  the  killing  of  King  by  Roberts, 
was  a  t>rime  necessity  in  the  state's  case 
against  Mulllns.  Over  and  over  again  the  court 
ruled  against  the  objections  of  defendant  to 
this  class  of  testimony,  usually  explaining  his 
ruling  that  this  evidence  was  only  admissible  to 
prove  the  killing  of  iLlng  by  Roberta,  and  he 


repeatedly  admonished  the  }ory  to  conrider  it 
only  for  the  determination  of  that  fact  This 
was  also  carefully  covered  by  the  final  instme- 
tions  to  the  jury.  The  twenty-rizth  instme- 
tion  will  illustrate: 

"26.  Certain  alleged  statements,  acts  and 
declarations  of  Paul  Boberts  after  the  time  of 
the  death  of  Anthony  King  and  not  made  or 
done  in  the  presence  of  the  defendant  MoDins 
were  allowed  to  be  testified  to  by  witneaaea 
In  the  case;  this  was  permitted  by  the  eoort 
for  the  purpose  of  enabling  yon  to  determine 
the  question  of  the  guilt  or  innocence  of  Panl 
Roberta  only,  and  you  will  consider  them  for 
no  other  purpose."  Page  291  of  96  Kan.,  at 
page  882  of  147  Pac. 

In  the  present  case  the  court  gave  no  in- 
struction limiting  the  effect  of  the  testimony 
of  the  statements  of  Martin  BatcUff  to  the 
sheriff.  It  was  necessary  to  show  that  Rat- 
clUf  had  stolen  the  car  In  Kingman  county, 
just  as  it  was  necessary  in  the  Mulllns  Case 
to  show  the  killing  of  King  by  Boberts.  But 
the  testimony  of  the  statement  and  admis- 
sions of  Ratcllff  was  not  offered  for  any 
such  purpose.  There  was  no  dispute  over 
the  fact  that  Ratcllff  had  stolen  the  car. 
The  rule  declared  in  tbe  Mulllns  Case  Is 
that— 

The  court  was  not  required  "to  shut  out  all 
evidence  after  the  murder  which  shows  the 
sayings  and  doings  of  tbe  one  who  did  the 
killing,  when  that  evidence  is  carefully  restrict* 
ed  by  dear  and  precise  instructions  to  the 
jury  that  such  evidence  is  only  to  be  considered 
for  the  purpose  of  determining  tbe  guilt  of  the 
one  who  actually  committed  the  deed."     (Syl.  8.) 

In  the  present  case,  as  we  have  seen,  there 
was  no  occasion  for  introducing  the  testi- 
mony to  establish  the  guilt  of  Ratcllff. 

The  case  falls  within  the  doctrine  of  State 
V.  Bogue,  52  Kan.  79,  34  Paa  410,  where  it 
was  held  that  evidence  of  declarations  by 
the  principal  in  the  absence  of  the  accessorr 
before  tbe  fact  was  inadmissible.  In  the 
opinion  it  was  said: 

"We,  of  course,  are  not  here  considering  dec* 
larations  of  coconspirators,  or  of  persons  en- 
gaged in  a  common  criminal  enterprise  before 
or  during  the  perpetration  of  their  crime,  bat 
declarations  of  one  of  two  defendants,  jointly 
charged  as  prindpals,  made  long  after  the  of- 
fense, if  any,  was  consummated.  We  are  dear- 
ly of  the  opinion  that  the  testimony  waa  inad- 
missible." 

The  Bogue  Case  followed  the  case  of  State 
V.  Johnson,  40  Kan.  266,  19  Paa  749,  where 
Mr.  Justice  Johnston,  speaking  for  the  court, 
said  In  the  opinion: 

"To  make  the  dedarations  of  one  conspira- 
tor evidence  against  the  others,  they  must  be 
made  in  furtherance  of  the  common  criminal 
design.  «  «  «  When  the  conspiracy  has 
*  *  *  been  consummated,  the  admission  of 
one  in  the  absence  of  the  other  conspirators, 
that  he  and  others  participated  in  the  crime, 
is  a  mere  narrative  of  a  past  occorrence,  and 
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can  affect  only  the  one  who  makes  it." 
268  of  40  Ean.,  at  page  760  of  U  Pac 


Page 


See,  also.  State  t.  Bogera,  61  Ean.  683,  89 
Pac.  219. 

In  the  Rogers  Case  it  was  urged  that  the 
error  was  unimportant  because  there  was  an 
abundance  of  competent  eyidence  to  sustain 
the  guilt  of  the  defendant  In  the  opinlofi 
it  was  said: 

"Can  we  assame  that  the  Jury  gave  credit 
to  the  testimony  of  one,  or  of  a  number  of  wit- 
nesses, rather  than  to  another?  By  what  pro- 
cess of  reasoning  can  we  reach  the  conclusion 
that  the  conviction  of  the  defendant  is  really 
based  on  the  competent  testimony  rather  than 
the  incompetent^"  Page  695  of  64  Ean.,  at 
page  224  of  89  Pac. 

In  this  case  where  the  defendant's  admis- 
sions would  have  been  sufficient  to  convict 
him  of  receiving  stolen  property,  or  at  least 
of  concealing  the  theft  of  the  car,  it  can 
hardly  be  said  that  the  Incompetent  testimo- 
ny may  not  have  been  prejudicial  on  the 
charge  of  being  an  accessory  before  the  fact 
to  the  larceny  of  the  car.  He  was  entitled 
to  a  fair  trial  upon  the  'charge  against  him. 
The  evidence  tending  to  show  that  he  had 
aided,  coimseled,  or  abetted  Batcllff  In  steal- 
ing the  car  was  slight  and  circumstantial. 
In  view  of  these  facts  we  think  the  admla- 
sion  of  the  testimony  was  prejudicial  error. 

'Error  is  claimed  with  respect  to  the  in- 
8tructi<»is,  particularly  to  a  part  of  Instruc- 
tion No.  8  In  which,  after  defining  larceny, 
and  stating  when  It  begins  and  is  completed, 
further  charged,  "and  continues  as  long  as 
the  taker  exercises  dominion  or  control  over 
the  property  taken  as  against  the  true  own- 
er with  the  intent  on  the  part  of  the  taker  to 
steal  the  same."  It  is  claimed  that  the  lat- 
ter part  of  the  Instruction  permitted  counsel 
for  the  state  to  argue  and  the  Jury  to  find 
that,  even  if  Goyens  had  no  connection  with 
the  taking  in  Eingman  county,  yet  after  the 
car  was  in  the  possession  of  Martin  RatclitT 
in  Pratt  county  and  he  exercised  dominion 
and  control  over  It,  the  larceny  continued, 
that  any  act  done  in  Pratt  coimty  to  assist 
Batdltr  In  getting  away  with  the  car  would 
be  aiding  and  abetting  In  the  original  taking 
and  carrying  away.  We  think  the  last  part 
of  the  instruction  was  unnecessary,  but  that 
It  could  not  have  prejudiced  the  defendant 
in  view  of  the  other  instructions. 

A  careful  examination  of  all  th^  instruc- 
tions shows  that  the  rights  of  the  defendant 
were  carefully  guarded.  The  jury  were  In- 
structed that  a  person  receiving  stolen  goods, 
whether  he  knows  them  to  be  stolen  or  not, 
cannot  simply  for  receivthg  them  be  con- 
victed ot  larceny;  and  that  if  the  jury  be- 
lieved from  the  evidence  that  the  defendant 
did  not  actively  participate  in  the  Iheft,  and 
did  not  aid,  assist,  or  abet  the  commission  of 


the  larceny,  and  that  the  taking  of  the  au- 
tomobile had  been  completed  and  fully  con- 
summated before  the  defendant  had  any- 
thing to  do  with  it,  he  could  not  be  convicted 
of  grand  larceny;  and  tliat  this  would  be 
true  even  though  the  jury  believed  from  the 
evidence  that  after  the  automobile  was  std-- 
en  the  defendant  received  it  into  his  posses- 
sion and  permitted  it  to  be  brought  upon 
and  remain  upon  his  premises.  They  were 
charged  that  if  they  found  from  the  evidence 
that  the  defendant  knew  the  crime  charged 
in  this  case  had  beoi  committed  and  he  fail- 
ed to  give  information  thereof,  this  alone 
would  not  make  him  guilty  of  larceny. 

For  error  ha  the  admission  of  Incompetent 
testimony,  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trlaL 

All  the  Justices  concurring. 


HILTABIDLE  et  al.  v.  BRADBURN  et  al.* 
(No.  23472.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(ByUdbut  ly  tin  Court.) 

1.  Appeal  aad  error  «=965S (4)— Book  of  314 
page*  fllad  as  ahstraot  strloken. 

A  book  of  314  printed  pages,  filed  as  an 
abstract,  stricken  from  the  fileH,  and  the  ap- 
peal dismissed  for  failure  to  file  an  abstract. 

(Addittonal  Bv^iut  by  Biitorial  Siaff.) 

2.  Appeal  and  error  «=>I0I5(5)— New  trial 
(Sa»l 04(1)— Trial  court  may  graat  new  trial 
for  oamalative  evidenoa  likely  to  ohange  ra- 
•alt. 

While  it  is  not  error  to  refnae  a  new  trial 
to  admit  newly  discovered  comnlative  evidence, 
a  new  trial  wUl  be  granted  for  the  reception 
of  such  evidence  if  the  eonrt  is  satisfied  it  woi^d 
likely  change  the  result,  and  the  question  of 
reasonable  probability  that  the  resvdt  might 
be  efeanged  is  for  the  trial  court,  and  not  for 
the  Supreme  Court. 

3.  New  trial  «=9l63(l)— It  Is  saffldent  that 
trial  court  state  the  ground  of  the  motion 
sustained. 

It  is  sufficient  for  the  trial  court  to  indicate 
the  ground  of  the  motion  for  a  new  trial  which 
was  sustained  and  findings  of  fact  stated  are 
gratuitous. 

4.  Appeal  and  error  ®=3933(l)— Preaumed  that 
oourt  obsenveil  all  statutory  requirements 
relating  to  granting  new  trials. 

The  presumption  is  that  the  court  observed 
all  the  requirements  of  the  statute  relating 
to  granting  new  trials,  where  there  is  nothing 
to  indicate  the  contrary. 

Appeal  from  District  Court,  Reno  County. 

Action  by   J.  E.   Hiltabldle  and  another 
against  C.  E.  Bradbum  and  others  to  recover 
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money  obtatn^d  by  frand.  Judgment  was 
rendered  against  the  defendant  Bradburn  In 
favor  of  the  defendant  Inge,  and  the  defend- 
ant Mims  was  found  guilty  of  aiding  and 
abetting  defendant  Bradburn.  His  motion 
for  a  new  trial  on  ground  of  newly  discov- 
ered evidence  was  sustained,  and  the  plain- 
tiffs appeal.  Appeal  dismissed  for  failure  to 
file  abstract. 

Taylor  &  Connanghton,  of  Hutchinson,  for 
appellants. 

Madison  &  Van  Riper,  of  Dodge  Oity,  and 
Branine  &  Branine,  of  Hutchinson,  for  ap- 
pellees. 

BUBCH,  J.  The  action  was  one  to  recover 
money  obtained  by  fraud.  The  defendant 
Bradburn  admitted  that  he  committed  the 
fraud  and  got  the  money,  and  judgment  was 
rendered  against  him.  Judgment  was  ren- 
dered in  favor  of  the  defendant  Inge.  The 
defendant  Mims  was  found  guilty  of  aiding 
and  al>ettlng  Bradburn.  His  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  was  sustained,  and  the  plaintiffs  ap- 
peal. 

[1]  T%te  court  is  affronted  by  a  printed 
book  of  314  pages,  called  an  "abstract" 
While  some  abstracting  has  tjeen  done,  the 
book  Is  not  an  abstract  at  all,  and  the  derk 
is  directed  to  strike  it  from  the  flies. 

The  Journal  entry  of  Judgment  contains 
the  following  recital: 

"The  court  considers  and  finds  that  said  de- 
fendant Fred  Mima  and  his  attorney  used  and 
exercised  due  care  and  diligence  to  pro- 
duce and  have  at  the  trial  the  evidence  mate- 
rial to  the  defense  of  said  action  on  the  part  of 
said  defendant  Fred  Mims,  and  that  the  evi- 
dence of  the  plaintiffs  which  made  the  evidence 
of  the  defendant  Fred  Mims  produced  npon  the 
hearing  of  said  motion  material  and  needed 
was  a  surprise  to  said  defendant  Fred  Mima, 
so  that  with  due  and  proper  diligence  said  de- 
fendant was  unable  to  produce  and  have  upon 
the  trial  the  evidence  now  produced  and  shown 
npon  the  bearing  of  this  motion;  and  the  court 
considers  and  finds  that  said  motion  for  a  new 
trial  should  be,  and  the  same  is  hereby,  sus- 
tained and  granted  upon  the  sole  ground  of 
newly  discovered  evidence  which  the  said  de- 
fendant Fred  Mims  could  not  with  due  dili- 
gence have  procured  and  produced  upon  the 
trial.    •    •    ••• 

[2-4]  An  examination  of  the  briefs  of  the 
parties  Indicates  that  the  district  court's  rul- 
ing was  correct  The  evidence  was  newly  dis- 
covered, in  the  sense  of  the  statute,  and  un- 
der the  circumstances  could  not  with  due 
diligence,  be  produced  at  the  trial.  If  the 
evidence  wore  cumulative,  that  fact  did  not 
forbid  the  court  to  grant  a  new  trial.  While 
it  la  not  error  to  refuse  a  new  trial  to 
admit  cumulative  evidence,  a  new  trial  may 
be  granted  for  the  reception  of  such  evidence 
if   the   court   be   satisfied   it   would   likely 


change  the  result.  The  anestion  whether  or 
not  reasonable  probability  existed  that  the 
result  might  be  changed  was  one  for  decision 
by  the  trial  court,  and  Is  not  one  for  this 
court  The  court  was  not  obliged  to  state 
findings  of  fact  when  ruling  on  the  motion 
for  a  new  trial.  It  was  sufficient  to  indicate 
the  ground '  of  the  motion  for  a  new  trial 
which  was  sustained,  and  the  findings  which 
were  stated  were  gratuitous.  The  presump- 
tion is  the  court  observed  all  the  require- 
ments of  the  statute  relating  to  granting  new 
trials,  and  there  Is  nothing  to  indicate  tbe 
contrary. 

While  the  order  granting  a  new  trial  might 
well  be  affirmed,  the  appeal  Is  dismissed  for 
failure  to  file  an  abstract 

All  the  Justices  concurring. 


EDWARDS  et  al.  v.  CITY  OP  NEOOESHA. 

(No.  23509.) 

(Supreme  Court  of  Kansas.    Feb.  11«  1822.) 

(Bvllabut  iy  the  Court.) 

Appeal  and  error  «s>70(l),  79(2)— Order  d». 

nying  motion  to  dismiss  held  not  appealable 

as  a  "final  order"  or  an  "Intermediate  apr 

pealable  order." 
In  an  appeal  to  the  district  court  from  an 
award  of  damages  for  land  condemned  for  a 
city  water  supply,  certain  part  owners  of  the 
land  taken,  who  had  been  omitted  from  the 
condemnation  proceedings,  were  made  partien 
to  the  action  on  their  own  motion,  and  after 
trisl  and  verdict  in  their  behalf,  the  dty  filed 
two  motions,  (1)  for  a  new  trial,  and  (2)  to 
dismiss  the  parties  permitted  to  intervene. 
Tbe  motion  for  a  new  trial  was  granted  and 
the  motion  to  dismiss  denied.  HeUk,  that  the 
order  denying  the  motion  to  dismiss  is  not 
appealable  until  the  final  determination  of  the 
action  in  the  trial  court 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Order;  Intermediate  Order.] 

Appeal  from  District  Court,  Wilson 
County, 

Proceeding  by  the  City  of  Neodeeha  to 
condemn  land  belonging  to  J.  L.  Edwards 
and  others.  From  the  award  the  named 
owner  appealed,  and  August  A.  Edwards  and 
Dorothy  E.  Edwards  were  made  parties  to 
the  action.  Verdict  for  landowners,  and 
from  an  order  overruling  its  motion  to  dis- 
miss the  action  as  to  August  A.  Edwards 
and  Dorothy  E.  Edwards,  the  City  appeals. 
Appeal  dismissed. 

C.  W.  Shlnn,  of  Neodesha,  and  W.  H.  Ed- 
mnndson,  of  Fredonia,  for  appellant. 
E.  D.  Mlkesell,  of  Fredonia,  for  appellees. 

DAWSON,  J.  This  action  arose  over  the 
condemnation  of  plaintiffs'  land  for  a  dam 
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(dte  and  water  supply  (or  the  city  of  Neode- 
■ha.  The  condemnation  -award  for  the  land 
taken,  about  three-fonrths  of  an  acre,  was 
$75,  and  the  award  for  damages  to  the  land 
not  taken  was  $500.  The  land  belonged  to 
J.  Li.  Edwards,  August  A.  Edwards,  and 
Dorothy  E.  Edwards.  The  condemnation 
proceedings  had  dealt  with  the  property  as 
if  It  belonged  solely  to  J.  L.  Edwards.  He 
appealed  from  the  award.  Later  August 
and  Dorothy  were  made  parties  to  the  action 
on  their  application.  The  cause  was  tried 
before  a  Jury,  and  a  verdict  was  returned  In 
favor  of  the  landowners  for  $1,942.50. 

The  city  filed  a  motion  for  a  new  trial.  It 
also  filed  a  motion  to  dismiss  the  action  as 
to  August  A.  Edwards  and  Dorothy  E.  Ed- 
wards because  they  did  not  appeal  from  the 
award  in  the  first  instance.  The  city's  mo- 
tion to  dismiss  was  overruled.  Its  motion 
for  a  new  trial  was  granted. 

The  city  appeals  from  the  order  overrul- 
ing its  motion  to  dismiss.  The  appellee 
raises  the  point  that  this  Is  not  an  appeal- 
able order. 

The  ruling  was  not  a  final  order  as  defined' 
In  section  566  of  the  Civil  Code  (Gen.  St 
1915,  {  7470),  nor  was  it  an  intermediate  ai>- 
pealable  order  under  any  of  the  provisions 
of  section  666  of  the  Civil  Code  (section 
7469). 

In  Dolbee  v.  Hoover,  8  Kan.  125,  it  was 
held: 

"The  denial  of  a  motion  to  dismiss  an  action 
made  by  the  defendant.  Is  not  one  of  the  orders 
of  the  district  court  from  which  error  lies  to  the 
Supreme  Court  until  the  final  disposition  of 
the  action  in  the  court  below."     (Syl.) 

To  the  same  effect  are  Brown  v.  Kimble, 
5  Kan.  80;  Edenfleld  v.  Bamhart,  5  Kan. 
225;  Simpson  v.  Klrschbaum,  48  Kan.  86, 
22  Pac.  1018. 

In  Weigand  v.  Wilson,  107  Kan.  445,  446, 
193  Pac  1066,  1066,  It  was  said: 

"A  final  order  is  one  affecting  a  substantial 
right  in  an  action,  when  it  in  effect  determines 
the  action  and  prevents  a  Judgment.  •  •  • 
Of  course,  the  mere  refusal  to  dismiss  •  •  • 
does  not  have  either  of  these  effects." 

The  appeal  is  dismissed. 
All  the  Justices  concurring; 


AMERICAN  STATE  BANK  v.  WILSON, 
Baak  Com'r.    (No.  23473.)* 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(SyTUbiu  Iv  tte  Court.) 

I.  Banks  and  banking  ®=>I5— Bank  may  make 

deposit  In  other  bank  by  giving  other  bank 

credit  In  axohange  for  certifloate  of  deposit. 

A  deposit  which  will  be  protected  by  the 

state  guaranty  fund  may  be  accomplished  by 


giving  the  bank  credit  in  another  bank  in  ex- 
ehange  for  a  certificate  of  deposit. 

2.  Banics  and  banking  e=>t  5— Credit  given  one 
bank  by  other  bank  held  a  loan  to,  and  not 
a  "deposit"  In,  other  bank. 

It  is  held  that  in  the  present  case  certifi- 
cates of  deposit  issued  by  a  bank  which  has 
since  been  closed  are  not  claims  against  the 
guaranty  fund  because  of  other  circumstances 
tending  to  show  that  the  transaction  which  they 
evidenced  was  not  a  deposit  within  the  mean- 
ing of  the  statute  and  because  the  bank  paid 
a  bonus  of  10  per  cent  for  the  money  it  re- 
ceived. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deposit.] 

3.  Banks  and  banking  «=»  1 5— Certificate  of  de- 
posit net  within  protection  of  guaranty  fund 
where  iMuik  paid  honss  to  obtain  deposit 
bearing  maximum  rate  of  Isterest. 

A  certificate  of  deposit  bearing  a  higher  rate 
of  interest  than  the  maximum  allowed  by  the 
bank  commissioner  is  not  within  the  protection 
of  the  guaranty  fund.  And  the  payment  by  the 
bank  of  a  bonus  to  obtain  a  deposit  bearing  such 
maximum  is  equivalent  to  contracting  for  a 
higher  rate. 

4.  Banks  and  banking  «=»l  5>-Certlflcate  of  de- 
posit procured  by  requiring  personal  indorse- 
meat  of  bank  president  Is  "otherwise  s«- 
oured"  within  bank  deposit  guaranty  act. 

Where  the  payee  of  a  certificate  of  de- 
posit requires  the  president  of  tbe  bank  to  in- 
dorse it  personally  before  agreeing  to  take 
it  such  certificate  is  "otherwise  secured"  with- 
in the  meaning  of  that  term  as  used  in  the 
statute,  and  is  not  entitled  to  the  protection 
of  the  guaranty  fund,  notwithstanding  such  se- 
curity proves  fruitless. 

5.  Banks  and  banking  iS=9 1 5— Evidence  held 
to  show  Issuance  of  certificates  of  deposit  to 
payee  and  sale  by  him  to  bank  rather  than 
issuanoe  iflreotly  to  bank. 

The  evidence  is  held  to  show  an  issuance 
of  a  series  of  certificates  of  deposit  to  the 
payee  and  their  sale  by  him  to  a  bank,  rather 
than  an  issuance  of  the  certificates  to  the  bank 
through  negotiations  carried  on  by  him  as  an 
agent  or  broker.  Where  a  certificate  of  deposit 
is  Issued  under  such  circumstances  that  it  is 
not  within  the  protection  of  the  guaranty  fund, 
there  being  nothing  on  its  face,  however,  to 
show  that  fact.  Its  transfer  to  an  innocent 
purchaser  will  not  alter  its  character  in  that 
regard. 

6.  Banks  and  banking  4=3 IS— Bank  held  not 
precluded  from  challenging  validity  of  cer- 
tificate deposit  as  a  claim  against  guaranty 
fond. 

Where  a  person  obtains  from  a  bank  a 
certificate  of  deposit  under  such  circumstances 
that  it  is  not  protected  by  the  guaranty  fund, 
being  led  to  do  so  by  the  bank  commissioner 
telling  him  that  it  was  entitled  to  that  pro- 
tection, the  statement  being  due  to  a  mis- 
taken view  of  the  law  or  ignorance  of  a  fact 
known  to  the  prospective  investor,  such  con- 
duct of  the  bank  commissioner  does  not  pre- 
clude him  from  challenging  the  validity  of  the 
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certificate  as  a  claim  Bgainst  the  fond  when 
called  npon  to  take  official  action  in  the  matter. 

7.  Banks  and  banking  «=»!&— Holilar  of  eer< 
tHIoate  of  deposit  not  entitled  to  l-elmbarse- 
meat  out  of  guaranty  fund  because  used  to 
pay  claims  against  bank  charoeable  against 
guaranty  fund. 
Where  money  paid  to  the  bank  for  a  cer- 
tificate   of   deposit  issued   under   the   circum- 
stances stated  In  the  preceding  paragraph  is 
ased  to  pay  claims  against  the  bank  which  oth- 
erwise would  have  been  chargeable  against  the 
guaranty  fund,  that  fact  does  not  entitle  the 
holder  to  be  reimbursed  out  of  that  fond. 

Original  application  for  writ  of  mandamus 
by  the  American  State  Bank  against  Walter 
E.  Wilson,  Bank  Commissioner,  for  whom 
Franklin  H.  Foster,  as  Bank  Commissioner, 
was  substituted.    Application  denied. 

Blake,  Ayres  &  Jones,  Forest  D.  Slefkln, 
and  Long,  Cowan  &  Depuy,  all  of  Wichita, 
for  plaintiff. 

Richard  3.  Hopkins,  Atty.  Gen.,  and  J.  O. 
E2gan,  J.  B.  Larimer,  Stone,  McDermott  & 
Webb,  and  Godard  &  Myers,  all  of  Topeka, 
for  defendant 

IfASON,  J.  The  American  State  Bank  of 
Wichita,  as  the  holder  of  ten  certificates  of 
deposit  for  $5,000  each  Issued  by  the  Kansas 
State  Bank  of  Sallna,  which  is  Insolvent  and 
lias  been  closed  since  May  26,  1910,  being 
now  In  the  hands  of  a  receiver,  brought  this 
proceeding,  seeking  by  mandamus  to  compel 
the  state  bank  commissioner  to  Issue  to  It  as 
a  depositor  In  such  InsolTent  bank  certificates 
payable  so  far  as  may  be  necessary  out  of 
the  bank  depositors'  guaranty  fund,  as  pro- 
Tided  by  the  statute.  Gen.  Stat.  1915,  S  508. 
The  allegations  of  the  alternative  writ  were 
denied,  and  Hon.  Charles  L.  Hunt  was  ai>- 
pointed  commissioner  to  take  testimony  and 
report  his  findings  of  fact  and  conclusions 
of  law  thereon.  The  commissioner  found 
against  the  plaintiff  and  recommended  the 
denial  of  the  writ.  The  cause  is  submitted 
upon  the  evidence  and  the  commissioner's 
report  with  the  objections  of  one  party  or 
the  other  to  portions  thereof. 

The  statute  creating  the  bank  depositors' 
guaranty  fund  contains  these  provisions: 

"AQ  deposits  not  otherwise  secured  shall  be 
guaranteed  by  thla  act  The  guaranty  as  pro- 
vided for  in  this  act  shaU  mot  apply  to  a  bank's 
obligation  as  indorser  upon  biUs  rediscounted, 
nor  to  bills  payable,  nor  to  money  borrowed 
from  its  correspondents  or  others."  Gen.  Stat 
1915,  i  600. 

The  corresponding  provisions  of  the  orig- 
inal act  were: 

"Deposits  which  do  not  bear  interest  and  the 
following  deposit  only  shall  be  guaranteed  by 
this  act:  Time  certificates  not  payable  in  less 
than  six  months  from  date,  and  not  exceeding 
more  than  one  year,  bearing  interest  at  not 
to  exceed  three  per  cent,  per  annum  and  on 


which  interest  shall  cease  at  maturity.  •  *  * 
Deposits  wliich  are  primarily  redisconnts  or 
money  borrowed  by  the  bank,  and  all  deposits 
otherwise  secured,  shall  not  be  guaranteed  by 
this  act"    Gen.  Stat.  1900,  |  542. 

It  Is  contmded  that  the  plaintiff  has  no 
valid  claim  against  the  guaranty,  fund  for 
these  reasons: 

(1)  Its  certificates  ct  deposit  were  re- 
ceived on  account  of  a  credit  given  on  its 
booliB,  no  money  tiavlng  actually  been  de- 
posited in  the  Sallna  Bank. 

(2)  Apart  from  the  consideration  Just  stat- 
ed the  transaction  In  which  the  cotlflcates 
were  received  did  not  amount  to  the  making 
of  a  deposit  in  the  Sallna  bank,  but  rather 
to  a  loan  of  money  to  It 

(3)  If  what  was  done  Is  regarded  as 
amounting  to  a  deposit  of  money  In  the 
Sallna  bank,  the  bank  paid  a  higher  rate  of 
Interest  than  4  per  cent,  the  maximum  ap- 
proved by  tbe  bank  commissioner. 

(4)  The  certificates  of  deposit  by  virtue 
of  having  a  personal  Indorsement  were  other- 
wise secured  than  by  the  guaranty  fund. 

[I]  1.  The  first  of  these  propositions  may 
be  disposed  of  before  entering  into  a  detailed 
statement  of  fact  Credit  In  a  solvent  bank, 
subject  to  check  or  draft  Is  for  all  practical 
puri)08e8  equivalent  to  cash  on  hand.  The 
solvency  of  the  plaintiff  is  unquestioned. 
The  effect  of  its  crediting  the  Sallna  bank 
with  $50,000  was  to  place  that  sum  at  its 
disposal  and  so  far  as  concerns  the  objection 
now  under  discussion  amounted  to  a  deposit 
within  the  meaning  of  the  guaranty  act 
This  is  the  view  taken  by  Commissioner 
Hunt,  and  the  court  concurs  in  it 

2.  The  presentation  of  the  second  proposi- 
tion requires  at  least  a  brief  summary  of 
the  more  important  facts.  The  following 
statement  Is  based  largely  upon  the  findings 
made  by  Commissioner  Hunt  and  wherever 
reliance  Is  placed  upon  a  finding  which  haa 
been  challenged  such  use  of  it  Implies  that 
upon  due  examination  the  court  reaches  the 
same  conclusion  from  the  evidence  as  he  did, 
a  discussion  of  the  objections  in  detail  not 
being  regarded  as  necessary: 

In  March,  1919,  the  Sallna  bank  bad  for 
some  months  been  under  the  supervision  of  a 
bank  examiner.  Its  loans  were  excessive  and 
there  had  been  steady  withdrawals  of  de- 
posits on  account  of  the  well-lmown  fact 
that  Its  financial  condition  was  bad.  About 
the  12th  of  that  month  H.  J.  Lefferdlnk,  Its 
cashier,  had  an  Interview  with  B.  B.  Cram- 
mer, the  general  manager  of  the  BrowB- 
Crummer  Company,  of  Wichita,  which  was 
engaged  in  buying  and  selling  bonds  and 
other  securities,  in  whidt  he  (Lefferdlnk) 
sought  help  tn  effecting  a  sale  of  bonds  to 
be  secured  by  a  New  Mexico  ranch.  Cram- 
mer declined  to  entertain  tbe  pri^KwitioB. 
Lefferdlna  then  told  him  that  the  Fourth 
National  Bank  of  Wichita  held  certificates 
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of  deposit  for  960,000  Issued  by  the  Sallna 
bank  which  were  about  to  mature  and  which 
it  desired  to  raise  money  to  take  up,  and 
proposed  that  his  company  make  a  deposit 
of  that  amount  with  It,  receiving  therefor 
its  certificates  of  deposit.  Crummer  said 
that.  If  this  were  done,  $5,000  would  have  to 
be  deposited  with  his  company  as  assurance 
that  the  certificates  would  be  paid  when  due, 
to  be  forfeited  in  the  event  of  a  default, 
tout  prlndpally  to  cover  the  expense  for  mak- 
ing an  Investigation  of  the  bank  and  a  fair 
amount  for  the  services  of  the  compan;^  in 
handling  the  certificates,  any  balance  to  be 
returned  to  the  person  advancing  it,  who 
must  be  some  one  not  interested  in  or  con- 
nected with  the  bank.  Ee  also  said  that 
assurance  would  be  required  from  the  state 
bank  commissioner  as  to  the  standing  of  the 
bank's  affairs  and  its  condition,  and  as  to 
the  money  if  advanced  being  protected  by 
the  guaranty  fund.  The  company  wrote  to 
the  then  bank  commissioner,  Walter  E.  Wil- 
son, asking  Information  on  these  matters  and 
received  an  answer  from  an  assistant  com- 
missioner that  the  return  of  the  ten  oertifl- 
cates  (which  had  been  drawn  and  signed 
on  the  day  of  the  first  negotiations)  had  been 
called  for,  so  that  a  further  statement  was 
unnecessary.  These  certificates  were  accord- 
ingly canc^ed. 

On  March  18,  1910,  an  assistant  bank 
commissioner  wired  the  company  that  the 
issue  of  ten  certificates  of  deposit  for  $0,000 
each  had  been  authorized,  but  it  decided  to 
Iiave  nothing  further  to  do  with  the  propo- 
sition. On  the  same  day  the  president  of 
the  Sallna  bank,  B.  J.  Ouilbert,  called  on 
Crummer  and  tried  to  Induce  the  company 
to  reconsider  the  matter.  This  was  refused, 
but  Crummer  after  considerable  discussion 
said  he  might  undertake  the  deal  personally 
upon  the  conditions  already  named  and  two 
additional  ones — that  Ouilbert  should  indorse 
the  certificates  personally,  and  that  the 
Sallna  bank  should  maintain  a  balance  of 
some  $20,000  or  $25,000  in  the  American 
State  Bank  of  Wichita,  which  was  expected 
to  buy  the  certificates.  Crummer  again 
wrote  the  bank  commissioner,  renewing  the 
inquiries  of  his  former  letter.  The  bank 
oommlssioner  by  his  assistant  wired  and 
wrote  Crummer  that  the  department  had  au- 
thorized the  Issuance  of  the  ten  new  certifi- 
cates, that  the  Sallna  bank  was  operating 
under  the  guaranty  law  and  that  the  deposit 
would  be  fully  protected  thereby,  provided 
the  full  amount  of  $60,000  was  credited  to 
the  bank  and  subject  to  its  order.  He  also 
gave  the  same  assurance  by  telephone,  add- 
ing that  the  Sallna  bank  was  able  to  meet 
its  obligations,  that  It  was  satisfactory  to 
him  to  have  Its  reserve  accoimt  maintained 
In  Wichita  at  the  American  State  Bank,  and 
that  Leflerdlnk  and  Ouilbert  were  men  of 
cood  standing.  On  March  22  a  letter  was 
aent  from  Crummer  to  the  assistant  bank 


commissioner  saying  that  the  cortlflcntcs  had 
been  received  by  the  American  State  Bank 
and  payment  for  them  In  the  sum  of  $60,000 
would  be  made  upon  receipt  of  telegraphic 
advice  (which  was  given)  that  crediting  this 
amount  in  that  bank  to  the  bank  commission- 
er as  trustee  would  be  entirely  satisfactory 
and  meet  with  his  approval,  tills  being  in 
accordance  with  Instructions  from  the  Sallna 
bank.  Crummer  laid  all  bis  correspondence 
with  the  banking  department  before  the 
American  State  Bank,  which  on  March  24, 
1919,  accepted  the  certificates,  bearing  the 
indorsement  ot  Crummer  as  well  as  Ouilbert, 
and  credited  the  bank  commissioner  with 
$60,000  as  trustee  of  the  Sallna  bank.  Be- 
fore any  agreement  had  been  reached  Crum- 
mer knew  that  the  Sallna  bank  had  been  in 
difBculties,  that  deposits  had  been  withdrawn 
"until  It  was  a  hard  point  to  reach  th^lr 
loans  in  connection  with  the  reduction  of  the 
deposits,"  and  that  the  bank  was  under  the 
supervision  of  a  representative  of  the  bank 
commissioner. 

About  March  24  Crummer  received  from 
Kansas  City  a  check  upon  a  bank  of  that 
city  signed  by  L.  W.  Slack  for  $5,000,  which 
he  collected  and  invested  In  a  certificate  of 
deposit  which  he  still  .retains,  claiming  the 
amount  for  bis  services  in  securing  the  de- 
posit and  to  cover  any  expenses  in  connection 
therewith  if  the  certificates  were  not  paid 
when  due.  Flack  wai  an  associate  of  Felix 
Broeker,  to  whose  manipulations  while  cash- 
ier the  original  dlfillculties  of  the  Salina 
bank  were  due.  A  note  of  a  corporation  of 
which  he  (Flack)  was  vice  president  was 
discounted  by  the  Sallna  bank,  which  sent 
$5,000  to  the  credit  of  Flack  at  Kansas  City. 
The  note  was  afterwards  paid,  but  only  out 
of  the  proceds  of  mortgaged  property  which 
did  not  pay  out,  so  that  the  $5,000  was  paid 
to  Crummer  at  the  expense  of  the  Salina 
bank. 

At  the  time  of  the  closing  of  the  Sallna 
bank  practically  all  the  $50,000  had  been 
withdrawn  from  the  plaintiff  bank  upon 
drafts  drawn  under  the  sui>ervlsion  of  a 
representative  of  the  bank  commissioner 

The  following  is  a  copy  of  one  of  the  cer- 
tificates, the  others  being  in  the  same  form : 

"Certificate  of  Deposit 
"The  Kansas  State  Bank,  Salina, ,  Kansas 
March  21,  1919.     No.  1333. 
"This  certifies  that  B.  B.  Crummer  has  de- 
posited in  this  bank  five  thousand  doUars/lOO 
dollars,  $5,000.00,  payable  to  the  order  of  him- 
self in  current   funds   on  the   return  of  this 
certificate  properly  IndorBed  three  months  after 
date  with  interest  at  the  rate  of  4  per  cent, 
per  annum  for  the  time  specified  only.     Not 
subject  to  check. 
"53   976.  M.  M.  Hansen,  A  Cashier." 

Indorsed: 

"B.  J.  Guflbert 
"B.  B.  Crummer.'* 
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The  statute  recognlKes  a  difference  between 
a  bank's  borrowing  money,  on  tbe  one  band, 
and,  on  the  otber,  receiving  it  on  deposit  for 
a  stated  time.  It  is  not  easy  to  formulate 
any  specific  test  by  which  to  determine  In  a 
given  case  into  wbicb  class  a  transaction 
taJiB.  Definitions  stated  and  distinctions 
made  in  one  connection  may  not  be  partic- 
ularly helpful  in  another.  In  Farrens  v. 
Farmers'  State  Bank.  101  N^.  285, 163  N.  W. 
318,  the  right  of  several  holders  of  certtfi- 
cates  of  deposit  of  a  dosed  bank  to  eiiare  in 
the  guaranty  fond  was  contested  on  tbe 
gronnd  that  the  transaction  wbidi  they  evi- 
denced was  a  loan  and  not  a  deposit,  taia»- 
mnch  as  the  payees  were  officers  of  the  bank. 
The  certificates  were  held  to  be  cbarges 
against  the  fund,  the  scope  of  the  decision 
being  as  indicated  by  these  excerpts  from 
the  opinion: 

"The  principal  point  now  urged  in  Ae  brief 
of  Uie  Attorney  General  is:  These  certificates 
do  not  represent  money  placed  with  the  bank 
as  a  deposit,  bat  represent  merely  a  loan  to 
the  bank.  It  in  admitted  that  the  bank  got  the 
benefit  of  the  money.  If  it  was  placed  in  the 
bank  aa  a  deposit,  it  ia  protected  by  the  de- 
positors' guaranty  fond,  while  if  it  was  merely 

a  loan  to  the  bank  It  ia  not  so   iwotected. 

•    •    • 

"The  evidence  shows  that  prior  to  tbe 
issuance  of  these  certificates  eack  daimant 
was  a  director  of  the  Farmers'  State  Bank  of 
Decatnr;  that  the  bank  was  in  need  of  money; 
that  it  borrowed  from  the  Security  State  Bank 
of  South  Omaha  $16,000,  and  pledged  as  col- 
lateral security  notes  of  the  face  value  of 
$22,000,  and  of  the  admitted  value  of  $20,000. 
Claimants,  who  were  not  experienced  bankers 
or  business  men.  each  borrowed  from  the  Se- 
curity State  Bank  $7,500,  then  deposited  this 
amount  with  the  Farmers'  State  Bank  of 
Decatnr,  and  took  as  evidence  thereof  tbe  cer- 
tificates heretofore  mentioned.  The  Decatur 
bank  then  paid  off  its  indebtedness  to  the  Se- 
curity State  Bank  and  redeemed  the  paper 
that  had  been  put  up  as  collateral  security. 
The  Decatur  bank  got  the  full  value  for  each 
certificate.  Had  the  money  been  deposited  by 
some  party  not  an  oflicer  or  director  of  the 
bank,  there  would  be  no  question  as  to  his  right 
to  be  listed  as  a  depositor.  Hie  Attorney  Gen- 
eral argues  that  these  parties  were  merely 
making  a  loan  to  the  bank,  and  that  the  rela- 
tion of  creditor  and  debtor  exists.  In  a  cer- 
tain sense  this  is  tme.    •    •    • 

"These  certificates  are  in  the  (unal  form. 
The  transaction  was  sndi  on  its  face  as  occurs 
every  day  in  the  banking  business  If  claim- 
ants are  to  be  denied  the  righta  of  a  depositor, 
it  must  be  solely  because  they  were  directors  of 
the  bank. 

"As  the  statute  stood  at  the  time  of  the 
transaction,  an  officer  was  not  forbidden  to  be- 
come a  depositor  or  denied  any  privilege  ac- 
corded to  others  doing  business  with  the  bank. 
The  Legislature  not  having  denied  this  privi- 
lege, the  court  cannot  The  Lejnslature  which 
has  just  adjourned  has  enacted  a  statute  to 
meet  soch  situations.  House  Roll  No.  201, 
approved  April  19.  1917.  The  fact  that  it 
took  tadi  action  may  b«  regarded  as  a  legis- 


lative construction  of  the  statute,  and  wc  maj 
assume  that  when  our  bank  act  was  otitiiiaUr 
passed  it  was  not  intended  to  exclude  directorx 
from  tbe  benefits  of  the  act.  If  so,  riaiinants 
fall  within  its  protection.  Again,  it  may  be 
pointed  out  that  the  equities  of  the  case  are 
with  the  claimants.  The  bank  got  the  bencf* 
of  their  money;  with  their  money  it  redeemed 
its  collateral  security,  which  was  wortb  om- 
siderably  more  than  the  amount  for  vrhi«k  it 
was  pledged.  Not  only  the  baidc,  but  the  de- 
positors' guaranty  fund,  received  the  ben^t  e( 
their  money,  and  claimants  are  still  BaWr  for 
the  penalty  as  stockholders.  Indeed,  the  judg- 
ment of  the  district  court  directed  the  receiver 
to  withhold  the  amount  for  which  they  are  lia- 
ble as  stockholders.  Thus  all  parties  are  am- 
ply protected  and  justice  is  done."  . 

[2]  It  is  quite  dear,  bowever,  Otmt  tbe 
creation  of  an  obligation  on  the  part  of  a 
bank  may  within  the  meaning  of  the  guar- 
anty law  amount  to  the  borrowing  of  money 
altbongb  evidenced  by  an  instrument  in  the 
form  of  a  certificate  of  deport  For  illus- 
tration, if  tbe  Salina  bank  bad  owed  fSaoon 
upon  a  promissory  note  which  it  was  unable 
to  pay  at  maturity,  and  had  arranged  with 
its  creditor  to  take  np  tbe  note  and  Isane  in 
lieu  thereof  a  certificate  of  deposit  payable 
in  three  months,  there  wonld  be  little  diifi- 
cnlty  in  saying  that  the  carrying  ont  of  ttais 
arrangement  wonld  be  a  mere  renewal  of  the 
loan,  and  not  the  making  of  a  deposit  within 
tbe  protection  of  the  guaranty  fnnd.  That  a 
deposit  is  made  in  response  to  active  and 
personal  solicitation  is  not  enough  to  convert 
it  into  a  loan ;  that  being  a  recognized  meth- 
od of  increaslnp  deiiosits.  Nor  is  tbe  mere 
fact  that  certificates  of  deposit  are  drawn 
and  signed  before  an  agreement  to  take  0iem 
has  been  made.  These  circumstances,  how- 
ever, taken  together,  have  some  teidency  to 
cliaracterlise  the  tracsaction  here  involved, 
whatever  it  may  have  been  called  by  the  par- 
ties, as  in  effect  the  borrowing  at  money: 
The  occasion  for  the  bank's  seeking  the  $30,- 
000  at  the  time  of  the  first  appUcation  to 
Crummer  or  the  Crnmmer  Company  was 
stated  to  be  the  need  of  meeting  at  maturity 
tbe  certificates  of  deposit  for  that  amount 
held  by  the  Fourth  National  Bank.  When 
Crummer  altered  into  the  arrangement,  it 
was  wdl  known  that  the  Salina  l»ank  was 
in  a  bad  condition  financially,  and  Crammer 
understood  that  it  had  been  in  diflicalties. 
that  a  representative  of  the  bank  commis- 
sioner was  supervising  its  affairs,  and  that 
deposits  had  been  withdrawn  to  an  embar- 
rassing extent.  The  Indorsement  of  the  cer- 
tificates by  Gnilbert  was  made  a  condition  of 
their  acceptance.  These  features  of  the  sit- 
uation suggest  something  difFerent  from  tbe 
making  of  a  deposit  Still  more  effective  as 
a  barrier  to  the  plalntitrs  claim  against  tbe 
guaranty  fund  is  the  fact  that  in  the  trans- 
action the  Salina  bank  did  not  receive  $30.- 
000  in  cash  or  its  equivalent  Its  net  re- 
ceipts were  $15,000  in  mon^  (or.  what  was 
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the  jsame  thing,'  credit  In  a  solvent  bank)  and 
a  note  of  the  Flack  corporation  for  $5,000, 
which  vas  not  paid  until  some  time  after  ita 
maturity,  and  then  only  in  sach  way  as  to 
cauee  the  bank  to  lose  a  like  amoont  on  an- 
other claim.  That  Crammer  announced  as  a 
condition  of  the  deal  that  the  $5,000  must  be 
paid  by  some  one  not  Interested  In  or  con- 
nected with  the  Sallna  bank  does  not  save 
the  plalntifl:  from  the  conseauences  of  its 
having  been  paid  by  the  bank,  although  it 
shows  a  recognition  of  the  fact  that  It  would 
not  do  to  have  the  bank  pay  a  bonus.  No  ex? 
planatlon  appears  to  have  been  given  to 
Crummer  as  to  the  source  of  the  payment, 
nor  Is  any  theory  apparent  upon  which  it 
might  have  been  supposed  to  have  been  fur- 
nished by  some  one  not  interested  in  or  con- 
nected with  the  bank,  and  at  all  events  it 
actually  came  from  the  bank  and  diminished 
its  resources  to  that  extent  We  regard  the 
considerations  stated  as  preventing  the  trans- 
action from  being  a  deposit  in  the  Sallna 
bank  of  $50,000  and  from  creating  a  liability 
against  the  guaranty  fund. 

In  a  case  arising  upon  statutory  provisions 
similar  to,  but  not  identical  with,  our  own, 
a  decision  has  t>een  made  the  force  of  which 
Is  Indicated  by  this  paragraph  of  the  syl- 
labus: 

"Where  money  purporting  to  be  a  deposit 
is  placed  In  a  state  bank,  for  which  the  bank 
issues  and  delivers  to  the  purported  depositor 
certificates  of  deposit  In  terms  providing  for 
payment  of  6  per  cent,  annual  interest,  and 
where  by  an  understanding  between  the  par- 
ties the  bank  pays  to  such  person  a  bonus  of  1 
'  per  cent  above  the  lawful  rate  of  6  per  cent, 
interest,  held,  suc^  transactioii  do6s  not  con- 
stitute a  deposit  within  the  meaning  of  the 
bank  depositors'  guaranty  act  (Rev.  St  1918, 
iS  280-S45),  but  Is  a  mere  loan  of  money  to 
the  bank."  lams  v.  Farmers'  State  Bank,  101 
Neb.  778,  166  N.  W.  145,  Syl.  par.  1. 

[3]  8.  Even  if  otherwise  the  transactions 
were  to  be  regarded  as  a  deposit  within  the 
protection  of  the  guaranty  fund,  that  charac- 
ter would  have  to  be  denied  it  by  virtue  of 
the  $5,000  payment  in  effect  resulting  in  the 
exaction  of  more  than  4  per  cent,  interest 
Originally  the  guaranty  fund  protected  only 
deposits  not  bearing  Interest  and  time  certif- 
icates bearing  not  over  3  per  cent.  Gen. 
Stat  1909,  S  542.  For  this  provision  was 
.  substituted  that  already  quoted  including  the 
sentence,  "All  deposits  not  otherwise  se- 
cured shall  be  guaranteed  by  this  act"  (Gen. 
Stat  1915,  (  600),  and  at  the  same  time  the 
succeeding  section  was  so  amended  as  to 
provide  that  "any  officer  of  any  bank  who 
shall  pay  interest  •  •  •  in  excess  of  a 
rate  •  »  •  that  shall  be  approved  by  the 
bank  commissioner  from  time  to  time  •  •  • 
shall  be  deemed  to  be  reckless  and  may  be 
removed  from  office"  (Gen.  Stat  1915.  {  601). 
The  maximum  rate  for  time  deposits  as  fix- 
ed by  the  bank  commissioner  was  4  per  cent. 


We  tfainh  it  dear  that  the  effect  of  the  amend- 
ed statute  is  not  to  admit  deposits  to  partic- 
ipate in  the  guaranty  fund  irrespective  of 
the  rate  of  interest  paid,  but  merely  to  re- 
place the  Inelastic  limit  of  3  per  cent,  by  one 
that  should  be  capable  of  adjustment  to 
meet  changing  conditions. 

[4]  4..  Findings  were  made  to  this  effect 
with  regard  to  the  financial  standing  of 
Guilbert:  He  owned  a  great  quantity  of 
land,  cattle,  and  other  property,  most  of  it 
heavily  mortgaged,  and  owed  large  sums. 
At  the  time  of  indorsing  the  certificates  he 
believed  himself  solvent  and  prdtmbly  svas 
solvent  The  troubles  of  the  bank,  with 
which  he  had  been  connected  but  a  short 
time,  precipitated  his  failure.  His  property 
was  sold  through  foreclosure  sales  and  pub- 
lic auctions  during  his  absence,  at  much  less 
than  its  actual  worth.  Els  indorsement  was 
of  some  value  when  made,  but  became  worth- 
less later.  Commissioner  Hunt  concluded 
that,  for  a  claim  to  be  "otherwise  secured" 
within  the  meaning  of  that  term  as  used  in 
the  guaranty  law,  the  security  must  ^  be 
reasonably  certain  and  adequate,  and  not 
merely  of  conjectural  value  and  availability, 
and  that  Oullbert's  Indorsement  did  not 
measure  up  to  this  standard.  Upon  the  in- 
terpretation of  the  statute  the  court  reaches 
a  different  conclusion.  We  do  not  think 
that,  in  declaring  that  "all  deposits  not  oth- 
erwise secured  shall  be  guaranteed  by  this 
act,"  the  Legislature  had  in  mind  merely 
that  other  security  than  the  guaranty  fund 
should  be  first  exhausted,  or  that  to  the 
extoit  that  a  deposit  was'  otherwise  secured 
it  did  not  need  the  protection  of  the  fund. 
The  sentence  was  used  in  defining  the  kind 
of  dairaa  to  be  covered  by  the  act.  This  ap- 
pears from  Its  languagre  and  from  the  earlier 
provisions  which  it  replaced.  Its  puriMse, 
as  we  regard  It,  was  to  classify  claims  as  se- 
cured and  Unsecured,  giving  the  protection 
of  the  guaranty  only  to  those  otherwise  with- 
out security,  just  as  in  the  original  act  time 
dQKMlts  were  protected  if  they  bore  8  per 
cent,  but  not  if  they  bore  3Vt.  GuUbert's  in- 
dorsement was  not  volunteered.  It  was  re- 
quired as  a  condition  of  the  deal.  In  making 
the  requirement  Cmmmer  spoke  of  desiring 
it  as  an  evidence  of  good  faith,  but  nothing 
in  the  negotiation  suggested  that  it  was  not 
to  impose  a  personal  liability  upon  Guilbert 
The  security  it  afforded  was  not  merely  nom- 
inal, it  was  substantial,  although  it  turned 
out  to  be  fruitless.  Guilbert  himself  testi- 
fied that  he  believed  himself  to  be  solvent  at 
the  time,  but  subsequent  facts  showed  the 
contrary.  His  detailed  statement  of  his 
property  and  debts,  however,  indicated  sol- 
vency. It  is  not  an  uncommon  thing  for  a 
business  man's  margin  of  assets  over  lia- 
bilities to  be  wiped  out  by  a  change  in  mar- 
ket conditions  or  a  need  of  immediate  liqui- 
dation. There  is  hardly  any  conceivable  se- 
curity that  can  make  the  payment  of  a  debt 
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absolutely  certain.  We  hold  that  by  virtue 
of  Gnllberf  8  indorflement  the  certificates  of 
d^KKdt  woe  otherwise  secored  and  were  not 
within  the  protection  of  the  guaranty  fond. 

[C]  S.  With  respect  to  a  claim  to  partici- 
pate In  the  beneflts  of  the  gnaranty  fnnd  we 
think  the  plaintiff  has  no  better  standing 
than  Cmmmer  wonld  have  if  he  still  held 
the  certiflcates.  The  transaction  cannot  be 
regarded  as  a  deposit  by  the  plaintiff  rather 
than  by  Cmmmer.  We  concur  in  the  finding 
of  Commissioner  Hunt  that  the  certificates 
were  issued  by  the  Sallna  bank  to  Cmmmer 
and  purchased  of  him  by  the  plaintiff,  and 
that  they  were  not  issued  to  the  bank 
through  negotiations  of  Cmmmer  acting  as 
an  agent  That  it  had  be«i  arranged  in 
advance  that  the  bank  was  to  take  them  did 
not  make  Crummer  any  the  less  a  party  to 
the  deaL  That  Crammer  did  not  himself 
pay  the  Sallna  bank  for  the  certificates  and 
then  have  the  plaintiff  pay  him  is  of  no  par- 
ticolar  consequence  In  determining  the  char- 
acter of  the  transaction.  No  actual  money 
wa6  used  In  the  settlement.  The  relations 
of  the  three  parties  were  adjusted  by  the 
short  cut  of  giving  the  Sallna  bank  credit  for 
$50,000  on  the  plaintiff's  boolcs,  which  was 
the  net  result  to  be  readied.  Even  if  the 
plaintiff  were  to  be  regarded  as  an  Innocent 
purchaser  of  the  certificates  as  negotiable 
instruments,  its  situation  would  be  In  no 
wise  bettered  so  for  as  relates  to  a  claim 
against  the  guaranty  fund.  The  fond  pro- 
tects deposits  oBiy.  And  If  no  d^tosit  is 
made,  or  no  d^wsit  within  the  protection  of 
the  guaranty  law,  the  transfer  of  a  certifi- 
cate cannot  Impose  a  liability  on  the  fond. 
It  is  true  that,  where  a  promissory  note  is 
freed  from  a  defense  by  a  transfer,  a  mort- 
gage securing  it  is  held  to  enjoy  a  like  ex- 
emption. 19  R.  O.  L.  866.  But  where  a  cer- 
tificate of  deposit  is  given  nnd«  snch  circum- 
stances that  it  is  not  protected  by  the  guar- 
anty fund,  although  that  fact  is  not  indicat- 
ed by  anything  on  its  face.  Its  indorsement 
to  an  innocent  holder  cannot  confer  that 
quality  upon  It. 

[I]  6.  It  is  urged  that  the  bank  commis- 
sioner is  precluded  by  the  conduct  of  his 
predecessor  from  contesting  the  validity  of 
the  certiflcates  as  claims  against  the  guar- 
anty fund.  Bank  Commissioner  Wilson  did 
undertake  to  assure  Onunmer  that  the  cer- 
tificates of  deposit  wonld  be  within  its  pro- 
tection, but  that  was  merely  an  expression 
of  opinion  on  a  question  of  law.  The  bank 
commissioner  could  not  by  contract  make  the 
fond  liable;  the  matter  of  liability  was  de- 
termined by  the  statute.  There  is  nothing 
to  suggest  that  the  bank  commissioner  knew 
anything  of  the  payment  of  the  $5,000  bonus, 
and  the  contrary  Is  Indicated  by  his  state- 
mmt  that  the  deposit  would  be  protected  If 
the  full  amount  of  $50,000  were  credited  to 
the  Sallna  bank.  Commissioner  Hunt  found 
that  the  bank  oonimlssioner  did  not  know  «f 


this  15,000  paymeot  or  of  the  Gullbert  indorse- 
ment Moreover,  the  gnaranty  fund  is  creat- 
ed for  the  boiefit  of  the  pubUc,  and  the  pub- 
lic, although  not  Its  owner,  is  Interested  in 
It  Public  rights  are  not  ordinarily  subject 
to  loss  by  estoppel  thnoni^  the  conduct  of 
officers.  The  situation  Is  quite  different  from 
that  presented  where,  for  instance,  a  munic- 
ipality. In  resisting  the  payment  of  its  bonds, 
seeks  to  dispute  the  certtflcate  of  its  officers 
that  the  steps  necessary  for  their  authorisa- 
tion had  been  takoi,  or  where  an  officer  un- 
dertakes to  deny  the  truth  of  a  leoord  he  has 
himself  made. 

[7]  7.  The  plaintiff  also  oontaids  that  In 
any  evoit  Inasmuch  as  the  mon^  it  paid 
was  used  In  meeting  donands  which  were 
chargeable  against  the  gnaranty  fund.  It 
should  be  entitled  to  reimbursement  out  of 
that  fund.  That  use  of  the  money — that  la, 
of  the  whole  or  of  any  definitely  aacotained 
part  of  it — does  not  appear  to  us  to  have 
been  clearly  established.  The  evidence  was 
merely  that  It  went  to  the  regular  needs  ot 
the  bank  and  to  lessen  its  guaranteed  ob- 
ligations. But  In  any  event  we  discover  no 
sufficient  basis  for  subrogation.  The  plain- 
tiff's money  was  not  taken  from  It  wrongful- 
ly. It  furnished  the  money  mistakenly  sup- 
posing it  to  be  secured  by  the  guaranty  fund, 
being  led  to  this  belief  by  the  erroneous 
statement  of  the  bank  commissioner  to  that 
effect,  doubtless  due  either  to  an  Incorrect 
conception  of  the  law  or  to  Ignorance  of  a 
material  fact  known  to  Cmmmer — the  ar- 
rangement for  the  bonus  of  $5,000. 

The  plaintiff  places  considerable  reliance 
upon  Parish  v.  State  Banking  Board,  235 
n.  S.  488,  35  Sup.  Ct  186,  68  Ll  Ed.  330. 
There  a  bank  operating  under  the  Okla- 
homa Bank  Guaranty  Law  without  authority 
sold  bonds  in  Its  custody  and  used  the  pro- 
ceeds to  pay  depositors.  It  was  held  that 
the  owner  of  the  bonds  was  subrogated  to 
the  rights  of  the  d^jositors  who  received 
his  money,  and  that  he  was  entitled  to  re- 
imbursement out  of  the  guaranty  fund.  If 
Crammer  or  the  plaintiff  had  been  fraudu- 
lently induced  to  take  the  certificates  of  de- 
posit, the  cases  would  probably  be  parallel. 
But  no  intentional  misstatement  is  shown  to 
have  be^i  made  by  the  bank  commissioner. 
So  far  as  Cmmmer  or  the  plaintiff  was  mis- 
led, it  was  upon  matters  of  opinion.  They 
were  not  oititled  to  rely  upon  the  advice  of  _ 
the  bank  commissioner  upon  a  question  of' 
law.  The  fact  that  neither  Cmmmer  nor  the 
plaintiff  would  have  taken  the  certificates 
except  for  the  belief,  induced  by  the  opinion 
of  the  bank  commissioner,  that  they  were 
entitled  if  necessary  to  look  to  the  gnaranty 
fund  for  payment,  does  not  in  our  Judgment 
create  such  an  equity  in  their  behalf  as  to 
give  them  the  right  to  do  so,  for  that  is 
what  It  comes  to.  We  do  not  regard  the  sit- 
uation OS  analogous  to  those  arising  where 
a  debt  secured  by  niortgugo  is  paid  off  under 
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sach  drcnmstances  as  upon  equitable 
groands  In  effect  to  keep  the  lien  alive  for 
the  benefit  of  the  person  making  the  payment. 

The  application  for  a  peremptory  writ  la 
denied. 

All  the  Justices  concurring. 


FOURTH    NAT.    BANK    OF    WICHITA    V. 
WILSON,  Bank  Com'r,  at  al. 

^TNA  TRUST  &  SAVINGS  CO.  v.  SAME. 

(Nos.   23102,   23103.) 

(Supreme   Conrt  of  Kansas.     Feb.  U,  1022. 
Behearing  Denied  Match  17,  1922.) 

(SnUabu*  by  th*  Court.) 

1.  Banks  and  banking  «=> 1 5— Essentials  of  a 
"deposit"  witbia  Bank  Gnaranty  Law  stated. 

Under  the  section  of  the  Bank  Guaranty 
Law  which  provides  that  all  deposits  not  oth- 
erwise secured  shall  be  guaranteed  (Gen.  St. 
1915,  §  600),  it  is  necessary,  in  order  to  create 
a  deposit,  that  money  or  the  equivalent  of 
money  shall  in  intention  and  effect  be  placed  in 
or  at  the  command  of  the  bank,  under  circum- 
stances which  do  not  transgress  specific  limita- 
tions of  the  law. 

2.  Banks  and  banking  «=3 1 5— Certlfloatas  of 
deposit  Issued  by  cashier  for  personal  beneflt 
not  protected  by  ouaranty  fund. 

The  cashier  of  a  bank,  with  others,  con- 
tracted to  purdiase  a  ranch  in  New  Mexico. 
In  part  payment  of  the  price,  the  cashier  is- 
sued the  bank's  draft  for  |25,000,  for  which  the 
bank  received  no  consideration. .  The  cashier 
then  purchased  the  interests  of  his  cocontrae- 
tors,  and,  in  part  payment  of  the  price,  gave 
them  four  certificates  of  deposit  in  his  bank  for 
^26,000  each.  No  deposit  was  made,  neither 
the  cashier  nor  the  payees  of  the  certificate 
had  any  funds  on  deposit,  and  the  bank  re- 
ceived no  consideration  for  issuance  of  the 
certificates.  The  cashier,  and  an  associate  in- 
terested with  him,  iilanned  to  place  title  to  the 
ranch,  and  title  to  ranches  which  they  owned 
Individpally,  in  a  corporation  which  would  issue 
and  seU  bonds  in  the  sum  of  $500,000,  secured 
by  trust  deed.  From  proceeds  of  the  sale  of 
bonds  the  associate  would  be  enabled  to  take 
up  undesirable  paper  bearing  his  indorsement, 
to  the  amount  of  $129,000,  which  the  bank  held. 
The  transaction 'considered,  and  held  it  was  not 
inaugurated  and  carried  through  for  benefit  of 
the  bank,  and  was  not  a  bank  transaction  at  all. 

3.  Banks  and  banking  «=3l5— Bank  draft  and 
oertlflcates  of  deposit  Issued  by  cashier  for 
personal  beneflt  not  within  proteetloii  of 
gaaranty  fund. 

When  the  draft  and  when  the  certificates 
of  deposit  were  issued,  the  cashier  placed 
debit  slips  in  the  bank's  cash  drawer  indicating 
they  were  to  be  charged  to  his  account.  Held, 
the  debit  slips  were  not  bank  memoranda,  and 
were  of  no  force  as  evidencing  or  creating  a 
deposit. 


4.  Banks  and  banking  «=» IS— Cashier's  pay- 
ment of  oertlflcates  of  deposit  Issned  for  per- 
sonal  beneflt  did  not  oreate  deposit  placing 
certlflcates  within  proteotlon  of  gnanuity 
fund. 

Immediately  after  the  certificates  of  de- 
posit had  been  delivered,  the  cashier's  miscon- 
duct was  discovered  by  state  bank  examiners, 
to  whom  he  tendered  his  10-day  secured  note  to 
the  bank  for  $125,000,  which  was  accepted  for 
the  bank's  protection.  The  cashier's  account 
was  credited  with  the  amount  of  the  note,  he 
gave  his  check  to  the  bank  for  the  same  sum, 
and  the  debit  slips  destroyed.  The  transaction 
considered,  and  heid,  the  bank  did  not  ratify  is- 
suance of  the  certificates,  and  no  deposit  sus- 
taining the  certificates  was  completed  or  ef- 
fected. 

5.  Banks  aid  banking  «s>l5— Status  of  oartlf- 
loates  of  deposit  with  respect  to  guaranty 
fund  fixed  when  Issued. 

Afterwards  officials  of  the  bank  and  officials 
of  the  state  banking  department  assisted  the 
promoters  in  an  effort  to  consummate  the  plan 
of  issuing  and  selling  bonds  of  the  corporation 
to  which  the  ranches  were  conveyed.  Held, 
status  of  the  certificates  of  deposit  was  fixed 
when  they  were  issued,  and,  conceding  the  bank 
might,  by  ratification,  make  them  bank  lia- 
bilities, nothing  the  bank  might  do,  and  nothing 
the  banking  department  might  do,  could  make 
them  liabilities  of  the  bank  depositors'  guar- 
anty fund. 

6.  Banks  and  banking  ^sbIS— CortHloataa  of 
deposit  not  within  protection  of  gaaranty  fnad 
In  hands  of  payee  not  protected  thereby  In 
bands  of  innooent  purchaser. 

Negotiation  of  the  certificates  of  deposit  to 
innocent  purchasers  did  not  confer  on  the  pur- 
chasers privilege  of  participation  in  the  guar- 
anty fund. 

Original  application  for  writs  of  manda- 
mus by  the  Fourth  National  Bank  of  Wichita 
and  by  the  iEtna  Trust  &  Savings  Company 
against  Walter  B.  Wilson,  as  Bank  Commis- 
sioner (Franklin  H.  Foster  substituted),  and 
■others.    Writ  denied  in  each  case. 

R.  L.  Holmes,  0.  6.  Yankey,  W.  E.  Holmes, 

D.  W.  Eaton,  J.  D.  Houston,  0.  H.  Brooks, 
and  Wlllard  Brooks,  all  of  Wichita,  for 
plaintiff  Fourth  Nat.  Bank  of  Wichita. 

Stanley,  Stanley  &  Hegler,  of  Wichita,  for 
plaintiff  MtatL  Trust  &  Savings  Co. 

Stone,  Gamble,  McDermott  &  Webb,  of 
Topcka,  Richard  J.  Hopkins,  Atty.  Gen.,  and 
J.  K.  Rankin,  John  G,  Egan,  J.  B.  Larimer, 
and  Godard  &  Myers,  all  of  Topeka,  for  de- 
fendants. 

BURCH,  J.  The  actions  are  actions  of 
mandamus  to  compel  the  bank  commissioner 
to  issue  to  the  plaintiffs  depositors'  certifi- 
cates payable  from  the  bank  depositors'  guar- 
anty fund. 

When  the  actions  were  commenced  Walter 

E.  Wilson  was  bank  commissioner,  and  was 
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inad«  defendant  At  the  expiration  of  his 
term  ot  otBce,  lYauklin  H.  Foster,  tbe  pree- 
eat  commissioner,  was  substituted  as  defend- 
ant Tbe  Fourtb  National  Bank's  cause  ol 
action  is  based  on  time  certificates  of  deposit 
Mos.  1243  and  1245,  for  $25,000  eacb,  issued 
by  the  Kansas  State  Bank  of  Salina.  Cer- 
tificate No.  1243  was  issued  to  D.  H.  Mollo- 
ban,  and  certificate  No.  1245  was  Issued  to 
W,  C.  Myers.  The  certificates  were  negotiat- 
ed to  the  plaintiff  bank  in  due  course.  Tbe 
ilOtna  Trust  &  Savings  Company's  cause  of 
action  is  based  on  time  certificate  No.  1247, 
for  125,000,  issued  by  the  Kansas  State  Ban^ 
to  W.  S.  McClintock,  and  negotiated  to  the 
trust  company  in  due  course.  The  bank  com- 
missioner refused  to  recognize  the  certifi- 
cates as  liabilities  of  the  guaranty  fund. 
Tbe  oertiflcatee  bad  a  common  origin,  and 
the  court  appointed  Hon.  Charles  !>.  Hunt 
commissioner  to  take  tbe  evidence  and  return 
findings  of  fact  and  conclusions  of  law  in 
the  two  cases.  His  report  has  been  filed, 
and  he  recommends  that  the  writ  be  denied. 
The  plaintlfts  take  exception  to  certain  find- 
ings of  fact  and  conclusions  of  law,  and  the 
cause  is  submitted  on  the  pleadings,  the  evi- 
dence, the  commissioner's  report,  and  tbe 
exceptions. 

The  Traders'  State  Bank  of  Salina  became 
financially  embarrassed,  and  was  reorganiz- 
ed under  the  name  the  Kansas  State  Bank. 
Both  institutions  were  dominated  by  Felix 
Broeker,  who  made  bold  attempt  to  establish 
a  new  altitude  record  in  financial  aviation 
in  Kansas.  In  November,  1918,  he  yielded 
pilotage  of  tbe  bank  to  H.  J.  Tiefferdink,  who 
became  cashier.  The  bank  carried  paper 
bearing  Broeker's  indorsement  to  the  amount 
of  $300,000.  On  December  21,  E.  J.  Onil- 
bert  was  chosen  president  of  the  bank,  but 
he  did  not  become  actively  Identified  "with 
it  until  December  29. 

Broeker  owned  a  ranch  in  Texas,  and  Lef- 
ferdlnk  owned  a  ranch  in  Nebraska.  Shore 
&  Hill  owned  a  well-stocked  ranch  at  Santa 
Rosa,  N.  M.  In  November,  1918,  Broeker, 
Lefferdink,  McClintock,  Molloban,  O.  N. 
Shore,  and  E.  S.  Keller  undertook  to  pur- 
chase the  Shore  &  Hill  ranch  and  cattle  for 
$400,000,  and  some  steps  were  taken  to  com- 
plete the  purchase.  Tbe  plan  was  to  or- 
ganise a  corporation  with  a  capital  stock  of 
$1,000,000,  which  was  to  take  tiUe  to  the 
property.  Stock  of  the  corporation  was  to 
be  sold,  and  the  proceeds  were  to  be  applied 
to  payment  of  tbe  purchase  price,  out  of 
which  a  depositary  having  tbe  papers  In  es- 
crow was  to  pay  for  account  of  the  vendors 
some  mortgages  on  the  land  and  cattle.  Un- 
sold stock  was  to  be  divided  among  tbe  pro- 
moters. Broeker  and  Lefferdink  were  to 
have  one-fifth,  which  was  to  be  carried  in 
Leftordink's  name.  Late  in  December,  1918, 
Lefferdink  purchased  tbe  interests  of  Mc- 
QUntock,   Mollohan,   Shore,   and   Keller  in 


tbe  Santa  Rosa  ranch.  Tbe  consideration 
to  be  paid  was  $50,000  to  McClintock,  $25,000 
to  MoUoban,  $25,000  to  Shore,  and  $25,000  to 
Keller.  Before  tbe  deal  was  closed  Keller 
sold  to  Myers.  The  new  plan  was  for  Lef- 
ferdink and  Broeker  to  place  title  to  their 
individual  ranches  and  title  to  the  Santa 
Rosa  ranch  in  tbe  Bankers'  Land,  Cattle  & 
Development  Company,  a  corporation  to  l>e 
organized,  which  would  issue  bonds  to  the 
amount  of  $600,000,  secured  by  trust  deed 
to  tbe  Wichita  Trust  Company. 

Tbe  contract  with  Shore  &  Hill  required 
payment  of  $25,000  in  cash  and  $T6,000  on  or 
before  December  10,  1918.  When  the  papers 
incident  to  this  transaction  were  executed, 
the  purchasers  paid  $600  each.  On  Decem- 
ber 10  Lefferdink  caused  to  be  issued  a  draft 
for  $25,000  drawn  by  the  Kansas  State  Bank 
on  the  Mid-West  National  Bank  of  Kansas 
City,  Mo.,  payable  to  the  National  Stock- 
yards Bank  of  that  city.  Tills  draft  was  In- 
dorsed on  its  face  "For  Shore  A  HiH,"  and 
was  paid  to  the  payee  on  account  of  the  pur- 
chase of  tbe  Santa  Rosa  ranch.  The  Kansas 
State  Bank  received  no  consideration  for 
this  draft,  but  a  debit  slip  was  placed  in  the 
cash  drawer  indicating  the  item  should  be 
Charged  to  the  account  of  H.  J.  Lefferdink. 
The  debit  slip  remained  in  the  cash  drawer 
until  December  80. 

Lefferdink  settled  with  his  associates  in 
tbe  purchase  of  their  interests  in  tbe  Santa 
Rosa  ranch  in  the  following  manner:  Shore 
was  given  $6,000  in  cash  and  notes  of  Lef- 
ferdink and  Broeker  for  $19,000.  McClin- 
tock was  given  certificate  No.  1247,  and  an- 
other certificate  of  the  Kansas  State  Bank 
for  $25,000,  No.  1246.  Molloiian  received 
certificate  No.  1243,  and  Myers  received  cer- 
tificate No.  1245.  After  close  of  business  on 
Saturday,  December  28,  certificates  1243  and 

1245  were  entered  on  tbe  books  of  tbe  bank 
as    transactions    of    that    day.    Certificates 

1246  and  1247,  although  delivered  to  McClin- 
tock on  December  28,  were  not  entered  on 
tbe  books  of  the  bank  until  December  80. 
Lefferdink  placed  a  memorandum  in  the  cash 
drawer  Indicating  that  these  certificates 
were  to  be  charged  to  blm.  Tbe  commission- 
er returned  the  following  finding  of  fact,  to 
whicb  no  exception  has  been  taken: 

"(11)  At  the  time  of  the  issaaiice  of  tbe 
four  certificates  of  deposit  above  mentioned, 
there  was  no  money  or  anything  of  value  de- 
posited in  tbe  Kansas  State  Bank  by  any  of  the 
payees  named  in  said  certificates,  nor  by  H.  J. 
Lefferdink  for  them,  nor  did  they,  or  any  of 
them,  or  H.  J.  Lefferdink,  have  on  deposit  in 
said  bank  funds  or  other  thing  of  value.  The 
Kansas  State  Bank  received  no  consideration 
for  the  issuance  of  said  certificates,  or  any  of 
them,    at   tbe   time    tbe    same   were    Issued. 


Mollohan  gave  testimony  to  the  following 
effect  concerning  sale  of  bla  Interest  In  the 
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Santa  Rosa  ranch  to  Lefferdink:  McClintock 
told  Mollohan  of  LeSerdink's  plan,  and  ad- 
TlBed  Mollohan  to  see  Broeker,  which  Mollo- 
han did.  Broeker  made  several  propositions, 
which  Mollohan  rejected,  and  Broeker  ar- 
ranged for  Mollohan  to  meet  Lefferdink  per- 
sonally, with  others.  The  plan  of  Leffer- 
dink and  Broeker  to  put  their  ranches  with 
the  Santa  Rosa  ranch  and  form  a  corpora- 
tion was  discussed,  and  It  was  said  that,  tf 
Broeker  sold  mortgage  bonds  to  the  amount 
of  $500,000,  they  could  pay  ott  the  liens  on 
the  ranch,  and  the  balance  of  the  money 
would  be  given  to  the  Sallna  bank  to  take  up 
Broeker's  indorsements  in  the  sum  of  |129,- 
000.  Lefferdink  said  he  had  $125,000  In  the 
bank  himself.  The  condition  of  the  bank 
was  snch  the  bank  commissioner  would  not 
allow  him  to  pay'  cash,  but  he  conld  give 
Mollohan  a  certificate  of  deposit  for  $25,000, 
and  give  Keller  a  certificate  of  deposit,  duA 
in  60  days.  By  that  time  the  bank  would 
be  In  condition  to  permit  him  to  take  his 
money  out.  Lefferdink  said  he  was  doing 
this  to  enable  Broeker  to  make  some  money 
and  take  up  bis  p&peT  In  the  bank. 

On  Sunday,  December  29,  Quilbert  arrived 
In  Sallna,  and  that  evening  had  an  Interview 
with  his  cashier,  Lefferdink,  at  the  bank. 
They  went  through  the  Broeker  paper. 
Guilbert  had  known  there  was  Broeker  pa- 
per in  the  bank,  but  he  was  amazed  to  find 
that  It  amounted  to  $129,000.  The  paper 
was  of  doubtful  value,  and  probably  bad. 
Lefferdink  revealed  to  Guilbert  a  plan  where- 
by the  Broeker  paper  would  be  taken  out  of 
the  bank.  Lefferdink  said  he  was  acquiring 
the  interests  of  McClintock,  Mollohan,  and 
others  In  a  New  Mexico  ranch,  and  would 
need  some  short-time  assistance  from  the 
bank  to  handle  the  deal.  He  was  going  to 
put  up  that  property  as  security  for  the 
Brotiker  paper,  and  as  soon  as  bonds  were 
sold  It  would  be  taken  up.  When  asked  how 
he  could  afford  to  secure  Broeker's  paper, 
he  said  Broeker  was  interested  In  the  ranch, 
and  he  had  an  assignment  of  Broeker's  in- 
terest. Details  of  the  scheme  to  transfer 
Lefferdlnk's  ranch,  Broeker's  ranch,  and  the 
Santa  Rosa  ranch  to  a  corporation,  which 
would  float  bonds  secured  by  trust  deed, 
were  unfolded.  Lefferdink  said  the  Santa 
Rosa  ranch  was  worth  $1,000,000,  and  ar- 
rangements had  been  made  for  placing  the 
bonds.  In  this  conversation  Lelferdlnk  did 
not  tndicate  how  much  money  he  might  need 
to  carry  out  his  plans,  and  made  no  request 
for  a  loan  of  definite  amount.  He  conceal- 
ed the  ftict  that  he  had  already  purchased 
and  had  assignments  of  the  interests  of  bis 
associates,  and  concealed  the  fact  that  the 
draft  of  December  10  and  the  four  certifi- 
cates of  deposit  had  already  been  Issued. 

On  Monday  morning,  December  30,  Assist- 
ant Bank  Commissioner  Johnson  and  Bank 
Examiner  Harper  unexpectedly  arrived  at 


the  bank  to  examine  it,  and  the  cat  was  out 
of  the  bag.  To  the  banking  department  offl- 
dalB  Lefferdink  said  he  was  buying  a  ranch 
In  New  Mexico  stocked  with  horses  and  cat- 
tle, and  he  expected  to  make  a  nice  profit; 
he  expected  to  make  enough  money  to  take 
up  the  Broeker  paper  to  which  the  depart- 
ment had  objected,  and  to  take  up  the  cer- 
tificates of  deposit  and  draft.  When  asked 
how  he  could  afford  to  take  up  Broeker's 
obligations,  he  said  Broeker  had  been  as- 
sisting him,  he  had  let  Broeker  in  for  part 
of  the  ranch,  and  in  return  for  taking  Broe- 
ker paper  out  of  the  bank  Broeker  was  to  as- 
sign Ms  Interest  in  the  ranch  to  Lefferdink. 
After  Johnson  and  Harper  had  received 
Lefferdlnk's  explanations,  they  notified  Guil- 
bert and  Guilbert  learned  for  the  first  time 
of  the  draft  and  certificates  of  deposit,  and 
of  Lefferdlnk's  having  taken  over  the  Santa 
Rosa  ranch.  That  evening' a  directors'  meet- 
ing was  held,  and  the  board  of  directors 
learned  for  the  first  time  what  had  occurred. 

Following  the  interview  with  Johnson  and 
Harper,  Lefferdink  prepared  and  tendered  to 
them  his  note  to  the  bank  for  $126,000,  with 
Nebraska  real  estate  and  chattel  security, 
which,  after  some  objections  to  the  form  of 
the  security  had  been  met,  was  accepted. 
The  note  matured  in  10  days.  Lefferdink 
made  no  suggestion  that  the  note  was  to  be 
paid  in  10  days  from  the  consolidated  ranch 
project,  but  he  said  Broeker  would  sell  in 
the  East  drafts  of  some  of  his  companies, 
and  Lefferdink  expected  returns  from  those 
drafts  to  reach  Sallna  In  time  to  pay  the 
note.  The  note  was  placed  among  the  as- 
sets of  the  bank,  Lefferdink  was  given  cred- 
it for  the  amount,  he  gave  liis  check  to  the 
bank  for  the  same  amount,  and  the'  debit 
slips  were  taken  from  the  cash  drawer  and 
destroyed. 

After  December  30,  the  bank  officials,  the 
bank  commissioner,  and  Broeker  co-operated 
in  an  effort  to  carry  out  the  plan  to  issue 
and  sell  bonds  of  the  Bankers'  Land,  Cattle 
&  Development  Company.  The  bank  com- 
missioner kept  firm  grasp  of  the  enterprise, 
for  protection  of  the  bank.  He  was  assist- 
ed by  Mr.  John  L.  Hunt,  Assistant  Attorney 
General,  who  was  detailed  to  advise  the 
bank  commissioner  concerning  affairs  of  the 
Kansas  State  Bank.  The  bank  commission- 
er's approval  of  the  plan  and  his  participa- 
tion in  it  resulted  from  his  belief  that  th(« 
bonds  were  maAetable,  and,  if  they  were 
marketed,  the  bank  wonid  be  relieved  of 
Broeker  and  Lefferdink  paper.  The  com- 
missioner of  this  court  finds  that  the  three 
ranches.  Including  lease  rights,  improve- 
ments, and  live  stock,  were  worth  In  the  B.g- 
gregate  $689,000.  Felix  Broeker  possessed 
and  had  demonstrated  remarkable  ability 
to  sell  securities  to  investors.  1*e  probabil- 
ities are  he  reduced  the  amount  of  his  pa- 
per In  the  b»nk  from  $300,000  to  $129,000  by 
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employment  of  bis  talent  for  obtaining 
money.  He  went  to  New  Tork  to  dispose  of 
the  bonds,  and  Gullbert  went  wltb  him  to 
assist  him.  There  was  fair  prospect  they 
would  succeed,  when  Broeker's  arrest  on  a 
criminal  charge  put  an  end  to  the  entire 
project  In  May,  1919,  a  receiver  for  the 
bank  was  appointed.  LeSerdink's  note  was 
not  paid.  All  available  security  was  ex- 
hausted, and,  on  account  of  circumstances 
which  need  not  be  recited,  the  receiver  was 
able  to  reeUze  but  little  with  which  to  off- 
set Lefferdlnk's  raid  on  the  Kansas  State 
Bank. 

The  forgoing  constitutes  a  bare  outline  of 
the  pertinent  evidence  and  findings,  which 
are  voluminous.  The  plaintiffs  contend  the 
transactions  which  embraced  the  certificates 
of  deposit  and  Lefferdink's  note  and  mort- 
gages were  bank  transactions,  inaugurated 
and  carried  through  primarily  for  benefit  of 
the  bank.  They  undertake  to  support  the 
contention  by  the  findings,  modified  and  sup- 
cemented  In  accordance  with  exceptions. 
There  are  no  findings  and  there  is  no  evi- 
dence from  which  the  proposed  inferences 
may  be  legitimately  derived. 

Broeker  had  wrecked  the  Traders'  State 
Bank,  by  making  it  dumping  ground  for  his 
paper,  and  had  been  put  out  Within  a 
month  after  Iiefferdlnk  became  Interested  in 
the  bank  he  api)eared  In  Intimate  associa- 
tion with  Broeker,  and  commenced  to  use 
the  bank  to  promote  private  speculations  of 
Broeker  and  himself.  Purchase  of  the  San- 
ta Rosa  ranch  was  initiated  by  misappro- 
priation of  $25,000  of  the  bank's  funds  to  pay 
Shore  &  Hill.  Mollohan  testified  Lefferdlnk 
visited  the  Santa  Rosa  ranch  while  negotia- 
tions with  Shore  &  Hill  were  pending.  In- 
spection of  the  ranch  revealed  possibilities. 
The  ranch  was  exceptionally  attractive  and 
very  valuable.  The  profits  to  be  derived 
from  combining  It  with  Broeker's  ranch  and 
Lefferdink's  ranch  In  a  financial  scheme  which 
Broeker  was  capable  of  handling  ware  very 
alluring,  and  Lefferdlnk  and  Brodcer  set 
about  procuring  the  ranch  for  themselves. 
Lefferdlnk  said  Broeker  was  Interested  la 
the  ranch.  The  extent  of  his  interest  is  not 
disclosed.  His  Texas  ranch,  which  was  to 
be  conveyed  to  the  Bankers'  Land,  Cattle  & 
Development  Company,  to  form  the  basis  ot 
a  bond  Issue,  was  worth  $95,000,  and  was 
subject  to  an  incumbrance  of  only  $22,000. 
Lefferdink's  Nebraska  ranch  was  worth  only 
$84,000,  and  was  subject  to  an  incumbrance 
of  $30,000.  Therefore  Broeker  was  substan- 
tially interested.  The  object  was  to  make 
money.  Lefferdlnk  said  he  was  buying  out 
his  associates  so  Broeker  could  make  money, 
and  he  said  he  expected  to  make  a  nice  profit 
for  himself.  One  object  of  making  money 
is  to  obtain  wherewithal  to  discharge  ob- 
ligations, and  Lefferdlnk  said  Broeker  would 
be  enabled  to  take  up  his  paper  In  the  Kan- 


sas State  Bank.  That  papa  had  occasioned 
Broeker's  downfall  as  a  banker,  and  it  con- 
tinued to  dog  his  footsteps.  Besides  thMU 
it  was  necessary  for  Lefferdlnk  to  use  his 
bank  to  finance  the  purchase.  He  bad  no 
money.  His  debit  slip  for  the  $25,000  draft 
of  December  10  still  lay  in  the  casb  draws. 
He  was  obliged  to  Invent  the  story  of  SI25,- 
000  to  his  credit  in  the  bank  which  the  bank 
commissioner  would  not  permit  blm  to  frith- 
draw,  in  order  to  explain  to  Mollohan  and 
others  use  of  certificates  of  deposit  Wben 
Johnson  and  Harper  Interfered,  he  ivas  ob- 
liged to  give  his  note  before  he  could  irrlte 
his  check.  The  bank  commissioner  could 
block  any  move  which  did  not  include  liqui- 
dation of  the  Broeker  paper,  and  to  satisfy 
him  it  was  very  necessary  to  say  tliai  pro- 
ceeds  from  the  sale  of  bonds  would  be  de- 
voted to  retirement  of  that  paper.  GuUberc 
and  the  board  of  bank  directors  might  be- 
come restless  at  Lefferdink's  free  and  pe- 
culiar use  of  bank  funds,  and  in  that  event 
they  might  be  quieted  by  administering  to 
them   retlrement-of-Broeker-paper  bromide. 

If  the  Kansas  State  Bank,  suffering  from 
possession    of    Broeker    paper,    voltmtarily 
stepped  into  a  Lefferdink-Broeker  specula- 
tion, and  advanced  $125,000  for  the  purpose 
of  aiding  future  collection  of  $120,000,  some 
officer  clothed  with  authority  should   have 
exercised  the  corporate  will  to  that  end,  and 
somebody  should  have  known  about  it     The 
bank  commissioner  testified  that,  so  far  as 
he  knew,  the  bank  had  nothing  to  do  with 
the  Lefferdink-Broeker  plan.    The  board  of 
directors  knew  nothing  about  it  the  presi- 
dent of  the  bank  knew  nothing  about  It,  and 
Lefferdlnk  claimed  the  Santa  Rosa  ranch  af- 
fair was  his  own.    When  Gullbert  waa  ap- 
prised of  it,  Lefferdlnk  said  he  would  need 
financial  assistance  from  the  bank  to  carry 
it  out    He  was  going  to  put  up  the  Santa 
Rosa  ranch  to  secure  the  Broeker  paper. 
The  next  day  he  told  Johnson  and  Harper 
he  was  buying  the  ranch;  it  would  net  him 
a  nice  profit;  he  was  going  to  make  enough 
money  to  take  Broeker's  paper  out  of  the 
bank;   he  could  do  that  because  he  had  an 
assignment  of  Broeker's  interest    Johnscm 
and  Harper,  however,  bad  caught  liiui  with 
bis  hand  In  the  till,  and  he  Immediately  pro- 
posed to  protect  the  bank  by  giving  his  own 
note  and  mortgage  as  security.    In  10  da^ 
time  the  money  would  be  forthcoming  to  pay 
his  note.    Nothing  was  said  about  the  bank 
abiding  realization  on  its  own  venture,  and 
it  Is  interesting  to  note  that  Felix  Broeker 
was  to  sally  forth,  with  his  pockets  fall  of 
drafts,  as  rescuer. 

It  is  not  necessary  to  pursue  the  subject 
further.  It  did  not  occur  to  any  of  the  par- 
ticipants that  the  transacttons  involving  is- 
suance of  the  certificates  were  bank  trans- 
actions, and  the  court  regards  the  notion  as 
quite  fanciful.    Instead  of  the  bank  being  ao 


Digitized  by 


Google 


Kan.) 


FOURTH  KAT.  BAKK  t,  WILSON 
(M«  p.) 


719 


peri 


^ 


tor,  It  was  a  mere  instrDunent  prostltated  to 
Lefferdlnk'B  and  Broeker's  uae;  Instead  of 
retirement  of  Broeker  paper  bedng  primary 
object,  it  was  a  mere  Incident;  and  the  court 
finds  tlie  transactions  referred  to  by  the 
plalntUlB  were  not  inangmrated  and  carried 
through  primarily  for  benefit  of  the  bank, 
and  were  not  bank  transactions  at  all. 

GonunlsBlonor  Htmt  made  the  following 
finding : 

"(23)  L«fferdink  did  not  ezecate  or  place  In 
the  bank  any  note,  mortgage,  or  other  secnrity 
until  he  was  confronted  by  Johnson  and  Harp- 
«r  on  December  80.  His  note  and  mortgages 
were  afterwards  tendered  and  retained  by  the 
bank  by  the  direction  of  Johnson  and  Harper, 
not  as  a  loan  to  him  or  as  a  ratification  of 
his  acts  in  drawing  the  $25,000  draft  or  in 
issuing  the  foor  certificates  of  deposit,  but  to 
secure  the  bank,  If  possible,  against  the  loss 
occasioned  by  hia  wrongful  appropriation  of 
the  bank's  funds  to  the  extent  of  $125,000  to 
purchase  property  for  himself." 

The  plalntUTs  contend  this  finding  is  really 
a  conclusion  of  law ;  but,  if  treated  aa  stat- 
ing ultimate  inferences  of  fact,  it  is  contrary 
to  findings  of  specific  facts,  modified  and  sup- 
plemented according  to  exceptions. 

It  is  not  material  that  the  ranch  scheme 
was  financially  sound,  and  would  have  re- 
tired the  Broeker  paper  and  recompensed  the 
bank  for  the  draft  and  certificates  of  deposit 
had  the  promoters  been  allowed  to  consum- 
mate it  L^erdink  had  no  authority  to  is- 
sue bank  obligations  to  discharge  his  per- 
sonal obligations  contracted  in  the  purchase 
of  property  for  himself.  When  his  conduct 
was  exposed  by  Johnson  and  Harx>er,  the 
suggestion  of  financial  assistance  made  to 
Guilbert  the  night  before  was  not  renewed, 
and  the  bank  made  no  loan  to  Lefferdink. 
The  money  paid  to  meet  the  draft  was  gone. 
Whether  the  certificates  of  deposit  were  le- 
gal liabilities  of  the  bank  or  not,  they  had 
gone  from  the  bank,  were  in  circulation,  and 
had  no  deiK>sit  of  money  or  money  equivalent 
behind  them;  and  Lefferdink's  note  and 
mortgages  were  given  and  accepted  to  protect 
the  bank,  as  far  as  possible,  against  conse- 
quences of  his  malfeasance.  If  a  loan  which 
bore  relation  to  the  certificates  had  been  in- 
tended, the  maturity  of  Lefferdink's  note 
would  hare  coincided  wltb  maturity  of  the 
certificates.  If  ratlficaticm  of  the  certificates 
had  been  intended,  all  that  was  necessary 
was  to  proceed  with  the  sale  of  bonds.  In- 
stead of  that,  the  Shore  &  Hill  draft  and  the 
certificates  were  treated  alike  as  wrongful 
means  of  abstracting  bank  funds,  and  Leffer- 
dink's note  was  a  10-day  note,  td  l>e  taken  up 
in  10  days  with  cash.  On  account  of  re- 
quired changes  in  form,  Lefferdink's  mort- 
gages had  not  been  executed' when  the  direc- 
tors' meeting  was  held  on  the  evening  of 
December  30.  C<mcemtng  this  meeting,  C!om- 
missloner  Hunt  makes  the  following  fbidlng, 
to  which  no  exception  Is  taken: 


"(18)  No  decisive  action  was  taken  at  this 
meeting,  and  no  record  was  made  of  the  pro- 
ceedings. Mr.  Guilbert  considered  more  seri- 
ously the  question  of  how  to  get  back  the  mon- 
ey that  was  gone,  or  some  secnrity  for  it  tlian 
the  extension  of  credit  to  the  amount  of  $12S,- 
000  to  Mr.  Lefferdink.  The  matter  was  left 
to  be  handled  by  the  banldng  department  to 
make  the  best  of  the  situation." 

The  result  is  finding  23  Is  a  finding  of  fact, 
and  the  court  approves  it. 

It  is  of  no  consequence  that  after  Decem- 
ber 30  bank  oCBcials  and  the  banking  depart- 
ment assisted  in  cariTlng  out  the  plan  to  ob- 
tain money  by  sale  of  corporate  bonds  se- 
cured by  trust  deed.  The  status  of  the  cer- 
tificates of  deposit  was  fixed  at  the  time  they 
were  issued.  Conceding  the  bank  might  so 
ratify  them  as  to  make  them  bank  liabilities, 
nothing  the  bank  might  do,  and  nothing  the 
banking  department  might  do,  could  make 
them  liabilities  of  the  guaranty  fund.  *The 
guaranty  fund  was  established  for  the  pro- 
tection of  deposits,  and  no  deposit  was  made. 

The  statute  reads  as  follows: 

"All  deposits  not  otherwise  secured  shall 
be  guaranteed  by  this  act  The  guaranty  as 
provided  for  in  this  act  shall  not  apply  to  a 
tmnk's  obligation  as  indorser  upon  bills  re- 
discounted,  nor  to  bills  payable,  nor  to  money 
borrowed  from  its  correspondents  or  others." 
Gen.  Stat  1915,  {  600. 

Whether  or  not  a  deposit  has  been  made 
depends  on  the  nature  of  the  transaction. 
As  Commissioner  Hunt  states  In  one  of  his 
conclusions  of  law: 

"The  Bank  Guaranty  Law  guarantees  certain 
deposits,  but  not  evidences  thereof,  whether 
they  take  the  form  of  certificates,  promissory 
notes,  or  receipts." 

[1]  There  is  no  ail-lncIuslTe  and  all-ex- 
clusive definition  of  the  term  "deposit"  but 
the  essentials  are  well  understood.  Money 
left  with  a  bank,  subject  to  order  of  the  per- 
son leaving  it,  is  a  deposit  A  deposit  may 
t>e  accomplished  by  taking  credit  on  the 
books  of  the  tnnk  for  a  discounted  note,  or 
even  by  some  obligatory  -  arrangement  with 
the  bank  for  credit  In  creating  a  deposit 
pure  formalities  may  be  dispensed  with,  such 
as  taking  money  across  the  counter  on  a  ma- 
tured certificate  of  deposit  and  passing  It 
back  to  obtain  a  new  certificate.  The  court 
has  just  decided  that  a  deposit  may  be  ef- 
fected by  giving  a  bank  credit  in  another 
bank,  subject  to  check  or  draft  American 
State  Bank  v.  Wilson  (No.  23473)  204  Pac. 
700,  opinion  filed  February  11,  1822.  In  the 
case  just  cited  the  distinction  between  a  de- 
posit and  a  loan  is  discussed.  When  the 
primary  purpose  is  not  to  establish  the  rela- 
tion of  debtor  and  creditor  between  .  bank 
and  depositor,  but  to  discharge  some  ma- 
tured obligation  of  the  bank  by  giving  a  time 
certificate  of  deposit  the  certificate  is  no 
more  than  a  bill  payable.    Speaking  general- 
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ly,  to  create  a  deposit,  within  the  meaning  of 
the  statute,  money  or  the  equivalent  of  mon- 
ey must  in  Intention  and  effect  be  placed  in 
or  at  the  command  of  the  bank,  under  cir- 
cumstances which  do  not  transgress  specific 
limitations  of  the  Bank  Guaranty  Law;  and 
in  the  present  instance  nothing  approaching 
a  deposit  was  itaade. 

[2]  The  plaintiffs  contend  the  pieces  of  pa- 
per which  Lefferdink  placed  in  the  cash 
drawer  indicating  the  draft  and  certificates 
should  be  charged  to  his  account  created  a 
credit  against  which  the  certificates  were  is- 
sued. Lefferdink  was  stripped  of  all  author- 
ity as  cashier,  because  he  was  attempting 
to  use  his  bank  for  personal  ends,  and  the 
debit  slips  had  no  more  force  than  they 
would  have  had  if  Shore  &  Hill  and  MoUo- 
faan  and  McClintock  and  Myers  had  placed 
them  In  the  cash  drawer.  The  court  might 
be  charged  with  making  vain  Show  of  pro- 
fundity if  it  should  append  a  list  of  author- 
ities to  these  statements.  The  slips  might 
enable  the  bookkeeper  to  show  balance  of  his 
books  by  counting  them  as  cash,  but  they 
were  not  bank  memoranda.  The  only  obliga- 
tion In  existence  to  which  the  slips  might  be 
referred  was  the  implied  obligation  of  Lef- 
ferdink to  make  good  hia  misappropriation 
of  bank  money  and  credit.  That  obligation 
did  not  constitute  a  deposit.  Besides  that, 
the  debit  slips  were  not  in  fact  used.  No 
entry  was  made  on  the  books  of  the  bank 
pursuant  to  them.  The  record  was  made  up 
from  Lefferdlnk's  note  and  check  for  $125,- 
000,  and,  as  indicated  in  the  discussion  of 
finding  23,  the  giving  and  acceptance  of  that 
note  was  no  part  of  any  transaction  embrac- 
ing a  deposit  on  which  to  found  a  certificate 
of  deposit. 

[3-t]  Lefferdink  issued  the  certificates  to 
pay  for  the  Santa  Rosa  ranch  because  he 
did  not  hav«  the  money  with  which  to  pay 
for  it.  He  had  no  Intention  to  use  certifi- 
cates based  on  a  deposit,  or  to  make  any  de- 
posit which  should  relate  to  their  issue. 
The  c^tificates  were  time  certificates,  and 
would  be  met  when  due,  not  from  any  de- 
posit made,  or  from  assets  including  a  de- 
posit made,  but  frofn  money  subsequently  to 
be  obtained  as  pleased  Providence.  Employ- 
ment of  debit  slips  to  give  appearance  of  reg- 
ularity on  the  bank  records  had  no  effect, 
and  was  not  intended  to  have  effect,  on  the 
essence  of  what  had  been  done.  The  certif- 
icates were  still  precisely  what  they  were 
when  delivered  to  the  payees — bank  obliga- 
tions issued  by  the  cashier  without  consider- 
ation to  the  bank,  to  pay  for  property  the 
cashier  was  buying  for  himself.  When  talk- 
ing with  Guilbert  on  Sunday,  there  came  to 
l^Cferdink's  mind  a  course  which  he  might 
have  pursued,  but  did  not,  which  would  have 
made  the  certificates  legitimate — an  author- 
ized loan  by  the  bank,  and  acceptance  of  au- 
thorized certificates  of  deposit  with  which  to 
pay  JilB  vendora    When  Johnson  and  Harper 


called  Lefferdink  to  aceonnt,  the  nature  of 
the  depredati(m  on  the  bank  was  intereetine, 
but  not  important.  The  desideratum  was 
protection  of  the  bank,  not  creation  or  com- 
pletion of  a  d^osit,  and,  until  the  E^nsas 
State  Bank  accepted  a  deposit  by  or  for 
the  payees  of  the  certificates,  thwe  could 
be  no  deposit 

The  plaintiffs  insist  the  court  should  hold 
the  certificates  to  be  guaranteed  because  they 
are  negotiable  instruments,  and  were  acquired 
by  the  present  holders  In  due  course;  oth- 
erwise it  is  said  certificates  of  deposit  will 
be  deprived  of  the  quality  of  commercial  pa- 
per. Certificates  of  deposit  have  been  re- 
garded as  the  highest  form  of  collateral. 
They  are  of  wide  currency  in  the  banking 
and  business  worlds,  and  are  parttcniarly 
useful  to  persons  of  small  means,  because 
they  bear  Interest,  and  may  be  readily  cash- 
ed ;  therefore  to  deprive  them  of  the  benefit 
of  the  guaranty  fund  'Would  be  a  calamity. 
The  argument  confuses  negotiability  of  com- 
mercial paper  with  statutory  guaranty  of  de- 
posits. The  guaranty  is  something  extrinsic 
to  all  forms  of  evidence  of  bank  obligation ; 
and  negotiability  of  instruments  has  no  de- 
pendence on  existence  or  nonexistence  of  the 
guaranty. 

[6]  The  transaction  out  of  which  the  cer- 
tificates arose  was  not  the  first  one  of  its 
kind  in  the  history  of  banking  previous  to 
enactment  of  the  guaranty  law.  It  may  be 
assumed  the  Legislature  was  familiar  with 
common  forms  of  malfeasance  of  bank  offi- 
cers, and  familiar  with  commercial  and  oth- 
er uses  of  negotiable  paper,  including  cer- 
tificates of  deposit  The  Negotiable  Instru- 
ments Act  was  passed  in  1905,  and  the  Bank 
Guaranty  Act  in  1909.  Extent  of  the  guar- 
anty to  be  provided  was  a  matter  of  legis- 
lative choice,  and  the  Legislature  stopped 
with  unsecured  deposits.  Deposits  made  In 
fact  and  in  good  faith  are  to  be  protected 
against  the  consequences  of  economic  ava- 
lanche, financial  panic,  misfortune,  poor 
banking  methods,  and  dishonesty  of  bank 
managers;  but  the  Legislature  did  not  at- 
tempt to  underwrite  banking  as  practiced  by 
the  Lefferdinks  in  the  business,  or  to  under- 
write bank  paper  generally,  and  the  court  Is 
powerless  to  eai&rge  the  statute.  In  this 
instance  the  payees  of  the  certificate  made 
no  deposit,  and  the  cashier  did  not  make  or 
undertake  to  make  deposit  for  them.  He 
said  the  bank  commissioner  would  not  allow 
him  to  use  his  own  money.  The  payees  knew 
the  cashier  was  issuing  the  certificates  in 
payment  of  his  private  debt,  and  were  bound 
to  know  the  Kansas  State  Bank  was  not  cer- 
tifying to  anything.  Therefore,  when  the 
certificates  were  put  in  circulation,  there  was 
nothing  to  which  the  guaranty  might  attach. 
Whatever  the  status  of  the  plaintiffs  may  be 
as  holders  in  due  course  under  the  Negoti- 
able Instruments  Law,  they  cannot  be  as- 
signees of  a  deposit  which,  was  not  made. 
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and  cannot  be  mtlUed  to  benefit  of  a  gtiai^ 
anty  which  did  not  come  into  existence 
American  State  3ank  t.  Foster,  supra.  If 
this  operation  of  the  Bank  Guaranty  Lew 
works  public  detriment  instead  of  public  ben- 
efit, the  granting  of  relief  lies  with  the  Liegls- 
lature. 

The  plaintiffs  claim  benefit  of  the  goaranty 
fnnd  because  the  recitals  in  th^  Instruments 
are  conclusive  that  deposits  were  made;  be- 
cause of  participation  of  the  bank  commis- 
sioner in  issuance  of  the  certificates;  and 
because  of  matters  of  equitable  considera- 
tion resembling  those  on  which  subrogation 
is  allowed.  Similar  claims  are  discussed  and 
disposed  of  adversely  to  the  rdalntlffs  in  the 
case  of  Amerioan  State  Bank  v.  Foster,  al- 
ready referred  to.  Other  subjects  presented 
In  the  briefs  do  not  require  special  mention. 

The  iif  rlt  Is  denied  In  each  case. 

All  the  Josttcee  concurring. 


MOURNING  V.  KANSAS  CITY  RYS.  CO. 

(No.  23245.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(ByTlabiu  (y  <&e  Oowrt.) 

Street  railroads  <S=>I  14(19)— Evidence  of  negli- 
gence ander  doctrine  of   last  dear  chance 
held  insuffldent. 
The  proceedings,  in  an  action  for  damages 
resulting  from  collision  of  a  motor  truck  with 
a   street  car,   examined,   and   held,   the   truck 
driver  was  not  entitled  to  recover  under  the 
doctrine  of  last  clear  chance. 

Appeal  from  District  Court,  Wyandott* 
ChMinty. 

Action  by  E.  G.  Mourning  against  the  Kan- 
sas City  Railways  Company.  Motion  to  set 
aside  finding  was  denied,  as  was  also  a  mo- 
tion for  judgment  on  special  findings  estal)- 
llshlng  the  plaintiff's  negligence.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  set  aside  a  certain  finding  and  ren- 
der judgment  for  the  defendant  on  the  re- 
maining findings. 

McAnany,  Alden  &  Van  Cleave,  C.  C.  Glan- 
don,  and  O.  L.  Miller,  all  of  Kansas  City, 
for  appellant 

James  T.  Cochran  and  David  F.  Carson, 
both  of  Kansas  Cit^,  for  appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages resulting  from  collision  of  plaintiff's 
motor  trade  with  one  of  the  defendant's 
street  cars.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

The  accident  occurred  at  the  crossing  of 
Parallel  avenue,  in  Kansas  City,  and   the 


defendant's  standard-gauge,  double-track 
railway.  TSie  plaintiff  approached  the  cross- 
ing from  the  east,  and  the  car  approadied 
from  the  north,  on  a  down  grade,  and  on  the 
west  track.  The  plaintiffs  truck  carried  a 
load  of  furniture,  which  was  not  roped. 
When  be  was  at>out  to  cross  the  tracks,  he 
applied  his  brakes  and  reduced  speed,  in  or- 
der to  go  very  sdowly  and  not  shake  off  the 
furniture.  The  plaintiff  was  operating  his 
truck  from  a  cab,  with  openings  in  the  sides. 
When  within  30  or  40  feet  of  the  east  rail 
of  the  east  track,  be  looked  for  the  last 
time  toward  the  north  for  an  ai^roaching 
car.  When  he  entered  iQton  the  east  track, 
the  car  was  70  feet  north  of  the  crossing. 
He  was  moving  at  the  rate  of  three  miles 
per  hour,  and  was  able  to  stop  the  truck  al- 
most Instantly.  If  he  had  then  looked,  he 
could  have  seen  the  car,  stopped  the  truck, 
and  prevented  the  collision.  The  car  was 
moving  at  the  rate  of  15  miles  per  hour,  and 
the  plaintiff  was  guilty  of  gross  negligence 
in  driving  In  front  of  it  nie  court  instruct- 
ed the  Jury  with  reference  to  last  clear 
diance,  and  the  Jury  returned  the  following 
special  finding  of  fact: 

'^12.  Could  the  motorman  of  defendant's  car 

liave  stopped  the  same  in  time  to  prevent  tiia 

Injury  to  plaintiff,  after  he  saw  plaintiff  in  a 

position  of  danger,  if  be  had  exercised  ordinary 

care  and, prudence?    A.  Tes." 

A  motion  to  set  aside  this  finding  was  de- 
nied, a  motion  for  judgment  on  special  find- 
ings establishing  the  plaintUTs  negligence 
was  denied,  and  judgment  was  rendered  on 
a  general  verdict  in  favor  of  the  plaintiff. 

The  plaintiff's  witness,  Williams,  was  an 
experienced  street  car  motorman,  and  saw 
the  acddeot  from  the  front  vestibule  of  the 
street  car,  where  he  was  standing  beside  the 
motorman.  Williams  testified  that  the  truck 
slackened  speed  right  on  the  track,  and  that, 
as  the  truck  was  going  on  the  east  rail  of 
the  west  track,  the  street  car  could  not  have 
been  over  10  or  12  feet  away.  He  testified 
the  motorman  used  his  air  first  saw  he  was 
going  to  strike  the  truck,  and  then  reversed 
his  car,  but  when  he  reversed  it  was  too  late. 
The  witness  testified  further  as  follows: 

"There  are  two  methods  of  stopping  a  street 
car  on  emergency.  One  is  to  apply  the  air, 
and  the  other  is  to  reverse  the  car.  I  have 
known  first-class,  good  motormen  using  one 
system,  and  first-class,  good  motormen  using 
the  other  system.  There  Is  a  difference  of 
opinion  among  operators  which  is  the  better 
method  of  suddenly  stopping  a  car.  Some 
claim  one,  and  some  claim  the  other.  My  judg- 
ment is  that  to  reverse  the  car  is  the  better 
way,  if  you  don't  use  too  much  power.  If 
you  use  too  much  power,  you  will  knock  your 
automatic.  On  a  1200  type  car  you  reverse 
your  car  and  give  it  about  two  points.  If  you 
give  it  more  than  two  points,  you  would  knock 
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your  aatomatie,  and  then  70a  wouldn't  have  any 
power.  Xou  would  just  drift.  It  would  be  the 
same  as  if  the  power  was  ofC.  If  jrou  should, 
through  mistake,  give  it  more  points  than  you 
should,  and  the  overhead  would  blow  out,  then 
your  car  would  be  practically  helpless.  All 
yon  would  have  to  depend  upon  is  your  genera- 
tor. When  yon  reverse  a  car,  it  won't  go  over 
10  or  12  feet  before  the  wheels  stop  reyolv- 
ing  frontwards  and  go  to  revolving  backwards. 
A  car  of  the  1200  type,  going  at  the  rate  of  15 
miles  an  hour,  if  you  endeavor  to  stop  it,  it 
will  go  15  to  20  feet  before  the  reverse  catches. 
The  reverse  catches  quicker  than  the  air,  and 
in  my  judgment  is  the  surest  way  to  stop  a 
car  suddenly;  but  you  are  taking  a  chance, 
when  you  use  the  reverse  method,  of  blowing 
oat  the  overhead,  then  the  car  becoming  ab- 
solutely helpless  if  you  use  too  much  power. 
This  motonnan  used  both  methods.  A  car  of 
the  1200  type,  going  at  the  rate  of  15  miles 
an  hour,  on  the  kind  of  a  morning  this  was, 
with  the  tracks  in  the  condition  they  were  on 
this  morning,  can  be  stopped  in  about  40  feet 
You  have  got  to  make  an  awful  good  stop  to 
■top  it  in  40  feet  under  those  circumstances  by 
the  application  of  the  reverse  method." 

Evidently  Williams  did  not  notice  the 
grade  of  the  tracks. 

The  plalntlfC'B  witness  Laird  had  been  a 
motonnan  for  14  years,  and  was  familiar 
with  cars  of  the  1200  type.  He  testified  that 
such  a  car,  moving  at  a  speed  of  12  to  15 
miles  per  hour,  could  be  stopped  with  or- 
dinary brakes  In  possibly  75  feet'  He  tes- 
tified further  as  follows: 

"Q.  And  your  judgment  is  that  a  street  car 
of  the  1200  type,  going  at  the  rate  of  12  to 
15  miles  an  hour,  granting  that  the  brakes  are 
in  good  shape,  could  be  stopped  in  from  60  to 
76  feet?    A.  Yes,  sir. 

"Q.  That  '^ould  be  a  good  stop,  wouldn't  it, 
Mr.  Laird?    A.  Yes,  sir. 

"Q.  A  pretty  good  stop?  A.  A  pretty  good 
•top." 

The  motorman  in  charge  of  the  car  at  the 
time  of  the  accident  testified  as  follows: 

"A  street  car  of  the  1200  type,  going  at  the 
rata  of  15  miles  an  hour,  down  grade,  such  as 
there  was  between  Stewart  and  Parallel,  with 
the  tracks  in  the  condition  they  were  at  that 
time,  can  be  stopped  in  about  50  or  80  feet 
by  reversing.  The  proper  way  to  make  a  quick 
stop  is  to  throw  off  your  air  and  jerk  the  re- 
verse. If  you  havn't  got  any  air  on,  jerk  your 
reverse." 

There  was  evidence  that,  when  the  truck 
went  in  front  of  the  car,  the  motorman  turn- 
ed pale,  sounded  the  gong  violently,  and  to 
some  of  the  occupants  of  the  car  appeared  to 
be  frightened  and  confused.  When  the 
plaintiff  saw  the  car.  It  was  only  10  feet 
away.  He  then  gave  his  engine  gasoline  and 
tried  to  get  across,  but  the  car  struck  the 
truck  at  or  in  front  of  the  rear  wheel. 

The  twelfth  finding  of  the  jury  ought  to 
bare  been  set  aside.  In  the  case  of  Dyerson 
V.  Ballroad  Co.,  74  Kan.  528,  87  Pac.  680,  7 


L.  B.  A.  (N.  S.)  132,  11  Ann.  Oas.  207,   the 
court  laid: 

"There  Is  a  general  agreement  in  the  an- 
thorities  that  where  an  engineer  actually  sees 
a  person  in  a  position  of  danger,  and  then  fails 
to  do  what  he  reasonably  can  to  prerent  an  ac- 
cident, the  railroad  company  is  responsible  for 
the  resulting  injury,  irrespective  of  the  ques- 
tion of  contributory  negligence.  A  logical  and 
sufficient  reason  for  this  holding  is  that  such 
conduct  on  the  part  of  the  company's  agent 
amounts  to  recklessness  or  wantonness,  and  is 
analogous  to  a  willful  and  intentional  wrong, 
and  like  a  wrong  of  that  character  establishes 
a  cause  of  action  to  which  negligence  of  the 
injured  party  is  no  defense.    •    •     • 

"The  test  is:  What  wrongful  conduct  occa- 
sioning an  injury  was  in  operation  at  the  very 
moment  it  occurred  or  became  inevitable?  If  v 
just  before  that  climax  only  one  party  had  the 
power  to  prevent  the  catastrophe,  and  he 
'neglected  to  use  it,  the  legal  responsibility  is 
his  alone.  If,  however,  each  had  such  power, 
and  each  neglected  to  use  it,  then  their  negli- 
gence was  concurrent  and  neither  can  recover 
against  the  other."  74  Kan.  534,  538,  87  Pac. 
682,  683  (7  L.  B.  A.  [N.  S.]  132,  U  Ann.  Gas. 
207). 

The  motorman  could  assume  the  plaintiff 
knew  the  car  was  coming.  Slowing  down  at 
the  east  track  indicated  an  Intentl(»i  to  stop 
the  truck  and  wait  for  the  car  to  pass.  Hie 
plaintiff  was  not  In  a  position  of  danger 
when  the  front  of  the  truck  came  to  the  east 
rail  of  the  east  track,  or  when  the  front  of 
the  truck  came  to  the  west  rail  of  the  east 
traclc  He  could  still  use  a  portion  of  the 
space  between  the  trades  without  being 
struck.  Reasonable  care  on  the  part  of  the 
motorman  did  not  require  him  to  take  ex- 
treme measures  to  prevent  his  car  from 
reaching  the  path  of  the  truck,  until  It  be- 
came evid^it  the  truck  could  not  or  would 
not  stop,  but  would  inevitably  go  in  front  of 
the  car.  The  car  was  traveling  22  feet  per 
second,  and  five  times  as  fast  as  the  truck. 
While  the  front  of  the  truck  went  up<Hi  and 
crossed  the  rails  of  the  eas^  track,  the  car 
necessarily  came  within  approximately  45 
feet  of  the  path  of  the  truck.  The  plaln&ff 
was  not  then  helpless.  He  testified  he  could 
make  a  sudden  stop,  and  had  he  been  vig- 
ilant he  could  have  kept  his  truck  from  go- 
ing far  enough  on  the  space  between  the 
tracks  to  cause  the  collision.  Accepting  the 
testimony  most  favorable  to  the  plaintiff,  the 
motorman  did  not  have  a  "clear  chance"  to 
avoid  the  accident  Tbne  was  only  a  pos- 
sibility he  might  do  so.  If  he  acted  with  In- 
fallible Judgment  In  respect  to  a  matter 
about  which  experts  differ,  and  performed 
instantaneously  acts  requiring  time  to  pa- 
form,  he  might  succeed  in  making  "an  aw- 
ful good  stop"  in  40  feet  He  did  do  what 
motormen  regard  as  good  practice.  He  ap- 
plied the  air.  Finding  the  brakes  would  not 
bold  the  car,  he  rdeased    the  air  and  re- 
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versed;  but  It  was  too  late.  The  result  is, 
just  before  the  dlmnr,  tbe  plaintiff  bad  It  In 
his  power  to  prevent  the  collision.  It  is 
possible  the  motorman  may  have  been  able 
to  do  so.  The  plaintiff  did  nothing  but  drive 
on.  The  motorman  took  fair  measures  of 
precaution.  Becklessnees  may  be  attributed 
to  the  plaintiff,  but  not  to  the  motorman. 

^e  jndgmoit  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  wlOi  di- 
rections to  set  aside  the  twelfth  finding  of 
fact  and  render  Judgment  for  the  defendant 
on  the  remaining  findings  of  fact. 

All  the  Justices  concurring. 


EVERETT  V.  EVERETT.     (No.  23471.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922. 
BehearhiK  Denied  March  17,  1922.) 

(SfUaUu  by  the  Court.) 

Appeal   ai4  error  «=>67l(3)— QuBsttons  de- 
pendent on  evidence  not  revlewakle  without 
traBsoript  of  awldenoe. 
To  obtain  a  review  of  questions  depending 
on  the  evidence,  it  devolves  npon  the  appellant 
to  procure  an  official  transcript  of  all  evidence 
affecting  the  detemdnation  of  snch  questions, 
and  where  he  fafls  to  procure  such  transcript 
his  appMl  will  be  dismissed. 

Appeal  from  District  Ckrart,  Gredey 
County. 

^  Claim  by  A.  B.  EJverett  against  A.  J.  Ev- 
erett, administrator  of  the  estate  of  B.  J. 
Everett,  deceased,  was  refused  by  the  pro- 
bate court  Upon  claimant's  appeal  to  the 
district  court  the  Judgment  was  rendered 
that  plaintiff  take  nothing,  and  plaintiff 
appeals.    Appeal  dismissed. 

W.  M.  Olenn,  of  Tribune,  for  appellant 
H.  A.  Russell,  of  Scott  City,  and  Gea  L. 
Beid,  of  Trlbnne,  for  appellee. 

JOHNSTON,  C.  J.  This  action  was  based 
on  a  claim  made  by  the  plaintiff,  A.  B.  Over- 
ett  against  the  estate  of  B.  J.  £)verett,  de- 
ceased. It  was  presented  to  the  probate 
court  and  there  refused,  and  upon  appeal 
the  district  court  determined  that  plaintiff 
should  take  nothing  by  his  appeal.  He 
brings  the  case  here  for  review,  alleging  er- 
ror in  the  admission  of  evidence  and  also 
that  on  the  evidence  presented  Judgment 
should  have  been  rendered  for  him. 

Plaintiff  sets  out  In  his  abstract  what  pur- 
ports to  have  been  the  evidence  introduced 
at  the  trial  of  the  case.  The  correctness  of 
the  evidence  as  stated  in  his  abstract  is 
challenged  by  the  defendant.  A  certified 
transcript  of  the  evidence  has  never  been 
made  or  filed.    The  plaintiff  is  not  entitled 
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to  a  review  ot  rulings  on  evidence  nnless  a 
certified  transcript  has  been  made  and  filed. 
In  the  absence  of  a  transcript  the  appellee  is 
unable  to  test  the  correctness  of  plaintiff's 
abstract  or  to  make  a  counter  abstract,  and 
when  the  abstract  is  challenged  this  court 
has  no  means  of  settling  the  challenge  or  of 
determining  what  evidence  was  actually  re- 
ceived and  considered  by  the  trial  court 

In  earlier  decisions  it  has  been  held  that, 
to  obtain  a  review  of  questions  depending 
on  the  evidence,  it  devolves  upon  the  appel- 
lant to  procure  an  oflJdal  transcript  of  all 
the  evidence  Introduced  unless  the  necessity 
has  been  avoided  by  an  agreement  of  covm^el 
or  a  statement  that  it  contains  all  the  evi- 
dence relating  to  a  particular  matter  on  re- 
view. Baker  v.  Readicker,  64  Kan.  .489,  115 
Paa  112;  TsHPewriter  Co.  v.  Andreaoa,  86 
Kan.  867,  118  Pac.  879;  Readicker  v.  Den- 
ning, 86  Kan.  79,  119  Pac.  533 ;  Davidson  v. 
Tinunons,  88  Kan.  653,  129  Pac.  133;  Mc- 
Guire  V.  Davis,  95  Kan.  486,  148  Pac.  755; 
Paving  Co.  v.  Lumber  Co.,  97  Kan.  294,  165 
Pac.  38;  Caldwell  v.  Skinner,  105  Kan.  32, 
181  Pac.  66& 

On  motion  for  a  new  trial  filed  by  appel- 
lant, he  produced  affidavits  which  he  Insists 
set  forth  proposed  testimony  that  is  new 
and  not  cumulative,  but  whether  it  was  new 
or  of  a  cumulative  diaracter  depends  upon 
the  evidoice  actually  offered,  and  in  the  ab- 
sence of  a  record  of  the  evidence  these  ques- 
tions cannot  be  determined. 

The  appeal  Is  dismissed. 

All  the  Justices  concurring. 


KAW  VALLEY  DRAINAGE  DIST.  OP  WY- 
ANDOTTE COUNTY.  V.  BOARD  OF 
COM'RS      OF     WYANDOTTE     COUNTY. 

(No.  23861.) 

(Supreme   Court   of  ELansas.     Feb.   11,  1922. 
Rehearing  Denied  March  17,  1922.) 

(Syllalut  &v  the  Court.) 

1.  Mamtamus  «=>I72  — Writ  Is  discretionary, 
and  not  govoraed  by  the  prinoipio  that  mat* 
ters  alleged  and  not  denied  are  taken  as 
trua. 

The  writ  of  mandamus  is  discretionary; 
an  action  in  mandamus  is  not  governed  by  the 
principles  of  ordinary  litigation  where  matters 
alleged  on  one  side  and  not  denied  on  the  other 
are  taken  as  true  and  jadgment  pronounced 
thereon  as  of  course;  nor  can 'the  lawful  pow- 
ers of  an  official  board  be  enlarged  beyond  their 
statutory  scope  by  a  judgment  involving  ques- 
tions of  law  which  are'  not  adversely  contested. 

2.  Levees  and  flood  control  «=>9— Board  can- 
not compel  county  commissioners  to  bnlid  a 
bridge  save  to  lessen  flood  danger. 

The  basis  for  the  powers  of  a  drainage  dis- 
trict board  to  institute  and  maintain  litigation 
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is  to  enable  it  to  reduce  or  minimize  the  hazard 
of  floods  in  the  territory  subject  to  its  jurisdic- 
tion and  matters  x>ertinent  thereto;  and  such 
powers  do  not  extend  beyond  those  limits,  nor 
can  the  drainage  district  board  maintain  an  ac- 
tion to  compel  the  board  of  county  commission- 
ers to  build  a  bridge,  when  its  construction  will 
not  in  any  degree  lessen  the  flood  hazard  which 
the  drainage  board  seeks  to  eliminate. 

3.  LsvMs  and  flood  oontrol  «=99->B«mrd  may 
not  order  constmotlon  of  a  new  bridge  whera 
intending  to  permit  the  old  bridge,  whloh 
was  a  flood  manaoe,  to  remain. 

A  drainage  district  board  has  power  to 
order  the  removal  or  reconstruction  of  a  bridge 
or  part  of  a  bridge  which  tends  to  increase  the 
hazard  of  floods,  and  to  conduct  litigation  to 
enforce  its  reasonable  orders  designed  (o  that 
end;  but,  when  it  makes  such  an  order  and  the 
enforcement  thereof  is  temporarily  restrained 
by  a  court  of  competent  jurisdiction,  it  has 
no  power  to  order  the  construction  of  another 
bridge  near  the  site  of  the  <me  which  it  has 
determined  to  be  a  flood  menace,  especially  so 
long  as  there  is  an  apparent  purpose  to  permit 
the  bridge  which  does  cause  the  flood  menace 
to  remain  in  the  river  ciiannel  without  being 
disturbed,  or  if  such  is  the  result  of  the  action 
which  it  seeks  to  prosecute. 

4.  Maadanus  «s390— Writ  not  issued  to  com- 
pel eounty  board  to  build  a  new  or  addition- 
al bridge. 

The  board  of  county  commissioners  of  Wy- 
andotte county  biUlt  a  bridge  across  the  Kan- 
sas river  pursuant  to  a  special  act  of  the  Leg- 
islature in  1887  (Laws  1887,  c.  88).  The 
bridge  was  partly  wrecked  in  the  flood  of  1903, 
and  a  special  act  of  the  Legislature  of  that  year 
directed  the  county  board  to  rebuild  the  bridge, 
and  provided  that,  when  so  rebuilt,  the  bridge 
should  become  the  property  of  Kansas  City, 
and  that  municipality  should  have  full  control 
and  responsibility  therefor.  A  street  rail- 
way company  thereafter  acquired  some  interest 
in  the  iwidge.  In  1919  and  1920  the  drainage 
district  board,  having  power  to  protect  the 
territory  thereabout  from  the  hazard  of  floods 
and  to  maintain  actions  to  dear  the  river  chan- 
nel of  obstructions,  ordered  the  county  board  to 
remove  the  north  span  and  approach  of  the 
bridge  on  the  ground  that  it  increased  the  flood 
hazard.  The  county  board  signified  its  will- 
ingness to  eliminate  the  flood  menace  of  the 
old  bridge  by  building  an  entirely  new  bridge 
it  assured  that  it  had  power  to  do  so  and  to 
issue  county  bonds  therefor  without  a  vote  of 
the  people,  provided  the  drainage  district  board 
would  make  an  order  to  that  effect.  The 
drainage  board  complied,  and  directed  that  a 
new  bridge  be  constructed.  Meantime  the 
street  railway  company,  which  claimed  an  in- 
terest in  the  bridge,  brought  suit  in-  the  federal 
court  charging  that  the  drainage  district  board's 
order  was  u^ireasonable  and  confiscatory,  and 
a  temporary  restraining  order  was  issued  for- 
bidding the  county  boarid  to  molest  the  bridge. 
While  that  suit  was  still  pending  and  undeter- 
mined, the  drainage  board  brought  mandamus  in 
the  district  court  of  Wyandotte  county  to  com- 
pel the  county  board  to  issue  bonds  without  a 
vote  of  the  people  and  use  the  proceeds  there- 


of to  .build  a  new  bridge  near  tlie  rite  of  the 
bridge  complained  of.  The  writ  was  issued 
with  the  proviso  that  nothing  be  done  to  molest 
or  disturb  the  existing  bridge,  whose  obstmc- 
tion  with  the  free  flow  of  flood  waters  alone 
gave  the  drainage  board  power  to  act.  Beld, 
that  the  drainage  board  has  no  power  to  com- 
pel the  county  board  to  bufld  a  new  and  addi- 
tional bridge,  no  power  to  maintain  the  action, 
that  the  matter  of  building  a  new  bridge  is 
one  vested  in  the  discretion  of  the  county 
board  if  it  has  any  power  or  duty  in  the  prem- 
ises (which  point  is  not  decided),  and  that  the 
action  should  be  dismissed. 

Appeal  from  District  Ooort,  Wyandotte 
CJonnty. 

Action  by  the  Kaw  Vall^  Drainage  Dis- 
trict of  Wyandotte  County  against  the  Board 
of  Ooimnlssioners  of  Wyandotte  Oounty  for 
a  writ  of  mandamus.  Writ  issued,  and  tbe 
defendant  appeals.  Beversed  and  cause  re- 
manded, with  Instructions  to  dismiss. 

T.  F.  Bailsbatft,  3.  H.  Brady,  Maurice  L. 
Alden,  and  Blchard  3.  Hlgglns,  all  of  Kan- 
sas City,  for  apitellant 

T.  A.  Pollock,  of  Kansas  Oity,  for  appellee. 

DAWSON,  J.  This  action  In  mandamus 
was  orl^ally  brought  in  the  district  coart 
of  Wyandotte  county  by  the  Kaw  Valley 
drainage  district  to  compel  the  board  oS, 
county  commissioners  to  remove  the  north 
span  and  apiwaach  of  a  bridge  across  the 
Kansas  river  In  Kansas  City,  and  known 
as  the  Twelfth  Street  bridge.  The  bridge 
was  erected  by  Wyandotte  county  in  1887 
under  a  special  act  of  the  Legislature  (diap- 
ter  88,  Lews  1887)  at  a  time  when  Its  site 
was  probably  outside  the  limits  of  any  city. 
The  act  directed  the  county  board  to  con- 
struct the  bridge  "at  or  near  the  town  of 
Argentine."  This  bridge  was  partly  destroy- 
ed in  the  historic  flood  of  190S,  and  at  a 
special  session  at  the  Legislature  the  board 
of  county  commissioners  was  authorised  to 
restore  it,  and  It  was  also  declared  In  the 
same  act  that  when  rebuUt  the  bridge  sbotdd 
become  the  property  of  Kansas  City  and  sub- 
ject to  its  jurisdiction.  Chapter  33,  Laws 
Sp.  S^  1903.    This  act,  in  part,  reads: 

"Section  1.  That  the  board  of  county  com- 
missioners of  Wyandotte  county,  Kansas,  are 
hereby  authorized  to  order  constructed  and  to 
contract  for  and  construct,  and  to  issue  the 
bonds  of  said  eounty  for  the  cost  thereof, 
without  an  election  being  held  therein  to  au- 
thorize the  same,  the  following  bridges  and  ap- 
proaches thereto  across  the  Kansas  river  in 
the  city  of  Kansas  City,  as  follows:  *  •  • 
Also,  one  bridge  and  approaches  thereto  across 
the  Kansas  river  at  Twelfth  street  in  said  city 
of  Kansas  City,  connecting  said  Kansas  City 
with  the  city  of  Argentine,  in  said  county; 
provided  that  the  cost  of  said  bridge  to  said 
county,  for  the  payment  of  which  bonds  are 
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hereby  authorized  to  be  issued,  shall  not  es' 
ceed  the  sum  of  seventy-fire  thousand  dollars: 
and  provided  further,  that  said  board  of  county 
commissioners  shall  not  have  the  power  or  au- 
thority to  build  said  bridge  unless  the  Metro 
politan  Street  Railway  Company  shall  pay  not 
less  than  one-half  the  cost  thereof,  or  renounce 
all  right,  power  and  authority  to  cross  said 
bridge  or  to  use  the  same  to  any  extent  or  for 
any  purpose  whatever;  and  provided  farther, 
that  nothing  herein  shall  be  construed  to  affect 
any  right  or  obligation  which  may  now  exist 
between  the  city  of  Kansas  City  and  the  Metro- 
politan Street  Bailway  Company  pertaining  to 
said  bridge  or  the  use,  repair  or  maintenance 
thereof,    •    •    • 

"Sec.  6.  *  *  *  Aa  soon  as  any  of  Mdd 
bridges  is  constructed  the  same  shall  become 
forthwith  a  dty  bridge,  and  be  owned  by  and  be 
under  the  control  of  aaid  city  of  Kansas  City, 
subject  to  all  the  uses,  contracts,  liabilities  and 
supervision  as  other  dty  bridges  of  said  dty." 

The  action  of  the  drainage  district  board 
was  based  upon  its  finding  that  the  footings 
of  the  north  span  and  approach  of  this  bridge 
and  the  low  elevation  thereof  tended  to  ob- 
struct the  flow  of  flood  waters  and  to  in- 
crease the  hazard  of  inundation  of  the  com- 
munity imder  the  Jurisdiction  of  the  drain- 
age district 

The  board  of  county  cammissioneiB  wm  re- 
luctant to  go  to  the  expense  of  removing 
these  alleged  obetmctions  because  the  bridge 
Is  getting  old,  the  south  approach  and  other 
parts  of  the  structure  having  been  erected  in 
1887,  and  even  the  part  which  was  renewed 
after  the  flood  of  1903  showed  considerable 
deterioration.  The  defendant  board  prefer- 
red, if  it  was  required  to  act  at  all,  that  the 
bridge  be  demolished  and  an  entirely  new 
structure  be  erected  in  its  stead.  The  drain- 
age board  readily  acquiesced  in  this  and 
made  an  order  for  a  new  bridge,  and  renewed 
its  demand  for  a  writ  of  mandamus  requiring 
comiriiance  with  its  orders. 

Meantime  the  Kansas  City  Ballways  Com- 
pany filed  a  suit  in  the  federal  court  to  en- 
Join  the  drainage  district  board  from  en- 
forcing its  order  and  also  to  enjoin  the  board 
of  county  commissioners  from  obeying  it 
Pursuant  to  the  verified  bill  a  temporary  re- 
straining order  was  issued  out  of  that  court, 
part  of  which  reads: 

"Because  said  verified  petition  shows  that  the 
defendant,  the  drainage  district,  on  or  about 
the.  9th  day  of  Januarj;,  1920,  pretending  to  act 
pursuant  to  the  provisions  of  the  laws  of  the 
state  of  Kansas,  made  an  order  condemning  the 
whole  of  said  Twelfth  Street  bridge,  and  or- 
dering the  same,  together  with  uU  parts  there- 
of, removed  from  over  the  Kansas  river,  and 
that  said  order  is  pretended  to  be  made  be- 
cause of  the  claim  that  said  structure  Is  a 
menace  from  the  standpoint  of  flood  protection 
and  navigation,  when  in  truth  and  in  fact  said 
structure  is  not  a  menace  to  flood  protection  or 
navigation,  and  because  said  verified  petition 
shows  that  said  defendant  county  board  has 
invited  and  requested  the  defendant  drainage 


district  to  make  said  order,  the  effect  of  which 
is  to  destroy  plaintiff's  right  in  said  stmcture 
and  in  the  highway  formed  by  said  structure, 
and  because  said  verified  petition  shows  that, 
if  said  order  be  not  enjoined,  the  defendant 
county  board  will  take  possession  of  the  whole 
of  said  bridge  and  remove  the  sale  and  all 
parts  thereof,  including  the  foundations,  from 
the  river,  thereby  destroying  plaintiff's  prop- 
erty in  said  structure  and  impairing,  if  not 
destroying,  plaintiff's  right  to  the  use  of  the 
highway  at  Twelfth  street  and  rendering  use- 
less many  hundreds  of  thousands  of  dollars  of 
plaintiff's  property  in  Kansas  City,  Kan.,  by 
reason  of  the  destruction  of  said  bridge,  and 
because  said  verifled  petition  shows  that  said 
eonn^  board,  pretending  to  act  pursuant  to  the 
laws  of  the  state  of  tEansas,  will  attempt  to 
cause  to  be  erected  in  place  of  said  Twelfth 
Street  bridge  so  to  be  destroyed  u  new  struc- 
ture the  cost  of  which  is  estimated  to  be  in 
excess  of  $000,000,  and  will  attempt  to  charge 
plaintiff  with  one-half  of  the  cost  of  said 
structure,  or  a  sum  of  approximately  $300,000, 
and  that  said  county  board  is  planniBg  to  act 
pursuant  to  the  provisions  of  chapter  64  of 
the  Session  Laws  of  1909,  and  acts  amendatory 
and  supplemental  thereto,  which  act  provides 
for  the  issuance  of  bonds  without  a  vote  of  the 
electors,  and  that,  tmless  restrained  from  so 
doing,  as  herein  stated,  will  unlawfully  issue 
bonds  of  Wyandotte  county  to  the  extent  of 
approximately  $600,000.    •     •    • 

"QThat  the  bridge  in  its  entirety  does  not  vio- 
late any  reasonable  rule  or  regulation  pre- 
scribed by  the  drainage  district  for  bridges, 
and  that  it  is  not  necessary  to  remove  the 
whole  of  said  bridge  in  order  that  said  struc- 
ture should  conform  to  reasonable  or  lawful  re- 
quirements of  the  drainage  district.    *    *    * 

"It  is  hereby  ordered  that  the  said  defendant, 
the  board  of  county  commissioners  of  the 
county  of  Wyandotte,  state  of  Kansas,  is,  until 
the  application  herein  for  preliminary  injunc- 
tion has  been  heard  and  determined  by  the 
court  restrained  and  enjoined  from  in  any 
manner  enforcing  the  said  order  of  January  9, 
1920,  condemning  the  whole  of  said  Twelfth 
Street  bridge,  and  said  defendant,  the  board  of 
county  commissioners  of  Wyandotte  county, 
Kan.,  its  officers,  agents,  servants,  and  attor- 
neys, be,  and  they  are,  restrained  and  enjoined 
until  the  application  herein  for  preliminary  in- 
junction has  been  heard  and  determined  by  the 
court  from  taking  possession  of,  or  interfering 
with,  said  existing  Twelfth  Street  bridge  across 
the  Kansas  river,  or  from  in  any  manner  obey- 
ing or  complying  with  said  order  of  the  drain- 
age district  of  January  9,  1920,  or  from  letting 
any  contract  for  the  removal  of  said  bridge, 
or  from  issuing  any  bonds  for  the  purpose  of 
reconstructing  said  bridge." 

So  far  as  this  record  shows,  this  suit  la 
still  pending  and  undetermined ;  and,  indeed, 
it  is  fairly  to  be  inferred  that  it  has  been 
allowed  to  drift  without  any  effort  to  bring 
it  to  triaL  One  feature  of  the  restraining 
ord»  was  afterwards  brought  to  the  atten- 
tion of  the  federal  court,  and  a  modification 
of  the  order  was  obtained: 

"It  is  further  ordered  that  the  restraining  or- 
der given  herein  June  22,  1920,  be  modified  and' 


Digitized  by 


Google 


726 


204  PAOiriO  BBPORTBB 


(Kan. 


dissolved  in  so  far  as  the  same  restrains  the 
defendants,  or  either  of  them,  from  issuing 
bonds  for,  or  taking  other  proceedings  for,  the 
reconstruction  of  said  Twelfth  Street  bridge 
by  building  a  new  bridge  in  lieu  thereof  at  a 
place  and  in  a  manner  which  does  not  prevent 
the  nse  of  the  present  Twelfth  Street  bridge 
for  the  operation  of  plaintiff's  street  railway." 

The  pendency  of  the  federal  suit  and  the 
lestralnlnK  order  Issued  out  of  that  court 
and  its  later  modi  flea tlon  were  brought  to 
the  attention  of  the  trial  court  in  this  man- 
damus case  by  statements  of  counsel  which 
were  considered  as  agreed  facts: 

"Counsel  for  Plaintiff:  Permit  me  to  ask 
you,  Mr.  Brady,  wasn't  this  plan  exhibited  to 
Judge  Pollock  at  the  time  he  made  this  order 
and  tiilB  matter  that  you  are  referring  to  called 
to  his  attention?  " 

"Counsel  for  Defendant:  Yes,  sir;  and  Judge 
Pollock,  in  open  court,  says:  'I  don't  care  how 
many  bridges  you  build,  •  •  •  Go  ahead 
and  do  what  yon  please  about  a  new  bridge, 
but  don't  tonch  this  one.' " 

After  consideration  of  all  the  pleadings, 
statements,  and  admissions,  and  on  being 
advised  that  the  county  board  was  willing  to 
build  a  new  bridge  near  the  site  of  the  pres- 
«it  bridge  if  it  could  be  assured  of  its  pow- 
er to  do  so  and  assured  of  its  power  to  Issue 
bonds  therefor  without  a  vote  of  the  people, 
to  the  extent  of  a  million  dollars  perhaps,  or 
If  the  board  could  shelter  itself  behind  a 
court  Judgment  In  mandamus  to  that  effect, 
the  trial  court  decreed  that  the  writ  of  man- 
damus should  issue  for  the  reconstruction  of 
the  bridge  in  accordance  with  the  orders  of 
the  drainage  board. — 

"and  to  issue  bonds  for  and  take  proceedings 
for  the  reconstruction  of  said  Twelfth  Street 
bridge  and  reconstruct  said  bridge  by  the  build- 
ing of  a  new  bridge  in  lieu  of  the  present 
bridge  at  a  place  and  in  a  manner  which  will 
not  prevent  the  use  of  the  present  Twelfth 
Street  bridge  for  the  operation  of  the  Kansas 
City  Railways  Company's  street  railway. 

"No  issue  as  to  the  time  of  removal  of  the 
present  Twelfth  Street  bridge  is  now  adjudi- 
cated." 

Out  of  mere  prudence  the  defendant  board 
of  county  commissioners  brings  this  case  here 
for  review.  Many  matters  are  presented  for 
our  consideration  In  the  briefs  of  counsel 
for  the  parties,  and  also  In  the  brief  of  ami- 
cus curlte.  Only  the  most  significant  and 
controlling  of  these  will  need  discussion. 
The  plaintiff  contends  that  the  judgment  be- 
low was  virtually  entered  pro  ccmfesso,  and 
that  the  defendant  Is  not  entitled  to  a  re- 
view. 

[1]  In  the  first  place,  this  action  Is  one  in 
mandamus,  which  differs  In  certain  material 
respects  from  an  ordinary  lawsuit  The 
court  does  not  have  to  take  the  case  exactly 
as  it  is  presented  by  the  parties.  The  writ 
itself  is  discretionary.  The  powers  of  the 
board   of  county   conunissloners   cannot  be 


enlarged  by  mandamus.  lii  an  ordinary  law- 
suit. If  a  matter  be  alleged  by  plaintiff  and  it 
is  admitted  or  not  denied  by  the  defendant, 
it  is  taken  as  true,  and  Judgment  is  givai 
accordingly.  But  such  Is  not  the  case  In 
mandamus.  If  the  plaintiff  should  assert 
that  the  county  board  is  authorized  to  start 
a  bank  or  build  a  hotel,  and  the  county  boaid 
should  admit  or  fail  to  deny  the  possession 
of  such  a  power,  a  Judgment  for  plaintiff  on 
such  contention  would  nevertheless  be  highly 
Improper.  And  so  here  the  fact  that  the 
county  board  is  willing  to  build  a  new  bridge 
near  the  present  bridge,  and  that  the  county 
board  admits  the  allegation  of  the  plaintiff 
drainage  board  that  the  county  board  had 
the  power  to  build  the  bridge  and  to  Issue 
bonds  therefor  without  a  vote  of  the  people 
(a  mere  allegation  of  a  legal  conclusion),  does 
not  warrant  the  issuance  of  a  writ  of  manda- 
mus in  a  case  of  this  sort.  In  Bolster  v. 
Gas.  Co.,  106  Kan.  84,  86,  186  Pac.  738,  it 
was  said: 

"An  action  in  mandamus  is  a  very  different 
thing  from  an  action  on  a  debt  or  for  damages 
or  the  like,  where  Judgment  as  prayed  for  goes 
as  a  matter  of  course  to  the  prevailing  party, 
and  where  the  court  is  absolutely  bound  to 
give  such  judgment  Mandamus  is  a  dis- 
cretionary writ,  and  before  granting  it  the 
court  may  and  should  look  to  the  larger,  public 
interest  which  may  be  concerned — an  interest 
which  the  private  litigants  are  apt  to  overlook 
when  striving  for  their  private  ends." 

[2]  The  only  basis  for  the  power  of  Che 
drainage  district  board  to  maintain  this  ac- 
tion is  to  secure  compliance  with  its  order 
to  remove  the  cdd  bridge  or  so  much  of  it 
as  obstructs  the  flow  of  water  and  tends  to 
increase  the  flood  hazard.  But  whether  the 
old  bridge  or  any  part  of  it  has  that  tend- 
ency, and  whether  the  order  to  remove  that 
obstruction  by  the  demolition  of  the  bridge 
in  whole  or  in  part  is  reasonable,  is  a  ques- 
tion which  inheres  in  the  suit  in  the  fedorai 
court,  nor  can  it  otherwise  be  determined  so 
long  as  the  federal  court  retains  Jurisdic- 
tion. Certainly  the  building  of  another 
bridge  near  the  site  of  the  present  bridge 
will  have  no  beneficial  effect  upon  the  flow 
of  water  in  the  river.  Aside  from  the  pow- 
er to  institute  and  maintain  litigation  to 
remove  or  prevent  obstruction  to  the  free 
flow  of  water  in  the  Kaw  river  and  matters 
incidental  thereto,  the  drainage  district 
board  has  no  general  power  to  maintain  ac- 
tions to  compel  pubUc  oflicers  and  boards  to 
perform  their  official  duties,  nor  can  the 
drainage  board — ^nor  indeed  could  the  dis- 
trict court — substitute  its  discretion  and 
Judgment  for  that  of  the  board  of  county 
commissioners  (m  matters  like  the  building 
of  bridges  which  the  Legislature  has  in- 
trusted to  the  latter.  There  is,  moreover, 
very  grave  doubt  in  the  mind  of  this  court 
as  to  whether  the  board  of  county  oommla- 
sioners  has  any  official  power,  du^,  or  cmi- 
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cern  with  this  partlcolar  bridge,  since  sec- 
tion 6  of  the  special  act  of  1903  (chapter  38) 
provided  that,  as  Bo<ni  as  It  should  be  re- 
bnllt  by  the  county  board,  "the  same  shall 
become  forthwith  a  dty  bridge,  and  be  owned 
•by  and  be  under  the  control  of  said  city  of 
Kansas  City,  subject  to  all  the'  uses,  con- 
tracts, liabilities  and  supervision  as  othet 
dty  bridges  of  said  dty."  This  point  will 
not  now  be  dedded,  but  nothing  final  con- 
cerning the  Twelfth  Street  bridge  can.  pru- 
dently be  undertaken  without  an  authorita- 
tive ascertainment  of  the  rights  and  liabili- 
ties of  Kansas  City  therein. 

[S,  4]  The  drainage  district  board  has  pow- 
er to  order  the  removal  or  reconstruction  of  a 
bridge  or  part  of  a  bridge  which  tends  to  In- 
crease the  hazard  of  floods,  and  to  conduct 
litigation  to  enforce  its  reasonable  orders 
designed  to  that  end  (Drainage  District  v. 
Ballway  Co.,  09  Kan.  188,  161  Pac.  937),  but 
when  It  makes  such  an  order  and  the  en- 
forcement thereof  is  temporarily  restrained 
by  a  court  of  competent  Jurisdiction,  it  has 
no  power  to  order  the  oonstmctlcm  of  an- 
other bridge  near  the  site  of  the  one  which 
It  has  determined  to  be  a  flood  menace,  es- 
pedally  so  long  as  there  is  an  apparent  pur- 
pose to  permit  the  bridge  which  does  cause 
the  flood  menace  to  remain  in  the  river 
channel  without  being  disturbed,  or  if  such 
is  the  result  of  the  action  which  It  seeks  to 
prosecute. 

If  the  order  of  the  drainage  board  for  the 
removal  or  reconstruction  of  the  bridge  or 
part  of  It  to  eliminate  or  minimize  the  flood 
hazard  caused  thereby  was  a  reasonable  or- 
der, the  temporary  restraining  order  of  the 
federal  court  will  eventually  be  dissolved. 
If  the  order  was  not  reasonable,  that  matter 
will  be  Judicially  determined.  Meantime  the 
order  of  the  federal  court  is; 

"Do  what  yoa  please  about  a  new  bridge, 
but  don't  touch  this  one." 

And  the  writ  of  mandamus  issued  by  the 
district  court  is: 

"Issne  a  million  dollars'  worth  of  bonds, 
m*re  or  less,  and  proceed  at  once  to  build  a 
new  bridge  at  a  place  and  in  a  manner  whidi 
will  not  prevent  the  use  of  the  present  bridge." 

This  result  canned  stand.  Until  the  validi- 
ty of  the  drainage  board's  order  is  adjudi- 
cated to  a  conclusl4»  in  the  court  having 
Jurisdiction  of  that  matter,  the  duty  of  the 
county  board,  if  it  has  any  duty  touching 
this  bridge,  should  neither  be  directed  nor 
controlled  by  mandamus.  Since  the  con- 
stmctlon  of  another  bridge  will  have  no  ef- 
fect to  reduce  the  flood  hazard,  the  matter 
of  building  a  new  bridge  must  be  left  to  the 
dlscietion  of  that  offldal  body  (dty  or 
county)  charged  with  the  duty  of  determin- 
ing the  necessity  for  a  new  bridge,  and  In 


the  present  status  of  aflTairs  the  drainage 
board  cannot  maintain  this  action. 

The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded,  with  In- 
structions that  it  be  dismissed. 

All  the  Justices  concurring. 


JOHNSON  V.  MISSOURI,  K.  A  T.  RY.  CO. 

(N«.  22971.) 

(Supreme  Conrt  of  Kansas.     Feb.  11,  1822.) 

(Syllahut  If  the  Oowrt.) 

1.  Railroads  «=>328( I)— Driver  of  automobile 
crossing  la  front  of  hand  car  held  guilty  of 
contributory  nagllgMce. 

The  proceedinsa  examined,  and  held,  the 
driver  of  an  automobile  on  a  public  higliway, 
wiiose  view  was  obstructed,  was  guilty  of  neg- 
ligence as  a  matter  of  law  in  driving  on  a  rail- 
road crossing  In  front  of  an  approaching  motor- 
ized' hand  car. 

(AddMonal  St/Oahua  by  Editorial  Staff.) 

2.  Railroads  ^=>338— Last  dear  clianea  dqe- 
trina  bald  Inapplicable. 

The  doctrine  of  last  dear  chance  could  not 
be  invoked  by  the  driver  of  an  antomobilo 
struck  by  a  motorized  hand  car,  where  the  op- 
erator saw  the  automobile  when  it  was  20  feet 
from  the  track,  and  did  all  be  could'  to  avert 
Injury. 

Appeal  from  District  Court,  Miami  Coun- 
ty. 

Action  by  Joaei^  8.  Johnson  against  the 
Missouri,  Kansas  &  Texas  Ballway  Com- 
pcmy.  Demurrer  to  plaintifTs  evidence  sus- 
tained, and  he  aiq[)eals.    Aflirmed. 

Sheridan  &  Sheridan,  of  Paola,  for  appel- 
lant 

W.  W.  Brown  and  O.  T.  Atherton,  both  of 
Parsons,  and  B.  E.  Conghlln,  of  Paola,  tor 
appellee. 

BUBOH,  J.  The  action  was  one  for  dam- 
ages for  injury  to  person  and  property  re- 
sulting from  a  collision  between  the  plaln- 
tllTs  automobile  and  a  motorized  hand  car 
moving  on  the  defendant's  track.  A  demur- 
rer to  the  plaintitrs  evidence  was  sustained, 
and  W  ai^>eals. 

[1]  The  acddent  occurred  at  a  highway 
crossing,  with  which  the  plaintiff  was  famil- 
iar. The  railroad  track  extends  northward 
and  southward  from  the  crossing,  and  the 
plaintiff  was  traveling  eastward.  As  he  aih 
proached  the  crossing  his  view  toward  the 
north  was  obstructed  by  an  embankment,  and 
then  by  a  wing  fence  and  vegetation  growing 
on  the  highway  and  railroad  right  of  way. 
He  reduced  speed  to  3  or  4  miles  per  hour, 
and,  as  his  automobile  was  very  nearly  ou 
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the  track,  Tras  within  something  like  8  or 
4  feet  of  (he  west  rail,  or  was  possibly  on  the 
rail,  he  saw  the  car.  He  was  so  close  he 
conld  not  stop  his  automobile  without  get- 
ting on  the  track.  The  car  was  apinroaching 
from  the  north,  was  75  or  80  feet  away,  and 
was  running  at  a  rate  of  40  or  60  miles  per 
hour.  The  plaintiff  was  looking  to  see  if 
anything  was  coming,  and  he  had  ability  to 
stop  his  automobile  within  3  or  4  feet. 

The  case  Is  a  very  simple  one.  Conceding 
the  defendant  was  negligent,  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
the  demurrer  to  his  evidence  was  proiierly 
sustained.  The  principles  have  been  stated 
so  often  and  so  recently  it  Is  not  necessary  to 
do  so  again.  Automobile  drivers  who  are  too 
willful  to  suffer  the  slight  inconvenience 
wiflch  reasonable  precaution  in  view  of 
great  danger  necessitates,  must  abide  the 
ctmsequenoes. 

The  plaintiff  Insists  an  exception  should 
be  made  in  the  matter  of  looking  out  for 
nfotor  hand  cars.  Such  cars  are  in  general 
use.  They  are  effective  appliances  in  the 
service  which  railroads  render  to  the  public. 
Their  presence  may  be  expected  at  any  time 
and  at  any  place,  and  automobile  drivers  ap- 
proaching a  railroad  crossing  must  act  ac- 
cordingly. Atkinson  v.  Railway  Co.,  103 
Kan.  446,  173  Pac.  914. 

[t]  The  plaintiff  invokes  the  doctrine  of 
last  clear  chance.  There  was  no  evidence 
making  that  doctrine  applicable.  The  opera- 
tor of  the  motwcar  testlfled  be  saw  the 
plaintiff's  automobile  when  It  was  20  feet 
from  the  track.  He  applied  his  brakes,  and 
did  all  he  could  to  avert  the  accident  A 
witness,  who  was  riding  on  the  motorcar 
at  the  time  of  the  accident  was  examined  in 
reference  to  application  of  brakes  to  the  car. 
He  had  never  handled  such  a  car,  and  could 
give  no  opinion  respecting  the  distance  in 
which  one  rnisbt  be  brought  to  a  stop.  There 
was  no  other  evidence  on  which  to  base  the 
conclusion  that  in  this  instance  the  car  could 
have  been  stowed  aft«-the  operator  saw  the 
automobile  and  before  the  collisjon.  If  there 
had  been,  the  requirements  of  the  doctrine 
of  last  clear  chance  would  not  have  been  fol- 
filled. 

Some  complaint  is  made  of  rulings  relat- 
ing to  evidence.  Objection  was  properly  sus- 
tained to  two  questions  propounded  to  the 
plaintiff  relating  to  his  anticipation  of  dan- 
Kcr.  Two  rulings  relating  to  a  subject  bear- 
ing on  the  der<>ndant's  negligence  are  not  of 
consequence,  because  the  plaintiff's  contribu- 
tory negligence  bars  recovwy.  Other  mat- 
ters complained  of  are  unimportant. 


The  Judgment  of  the  district  court  Is  af- 
firmed. 
All  the  Justices  concurring, 


ROSA  et  at.  V.  RANDALL.     (N».  23490.) 
(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Svllahus  Ig  the  Court) 

Brokers  «s>36(l)— Evidmos  heW  t»  sastaln 
findings  for  plaintiffs  suing  for  ooamissloa. 
Becord  examined,  and  AtfM  to  ahaw  that 
the  special  findings  of  the  Jaiy  in  favor  of 
plaintiff  and  against  the  defendant  are  sos- 
tnined  by  sufficient  evidence  and  compel  an  af- 
firmance of  the  judgment. 

Appeal  from  District  Court,  Ford  County. 

Action  by  I.  G.  Boea  and  another,  doing 
business  as  Santa  F6  Trail  Land  Company, 
against  W.  J.  Randall.  Judgment  for  plain- 
tiffs, and  the  defendant  aitpeals.    Affirmed. 

Madison  &  Van  Riper,  of  Dodge  City,  and 
Arthur  J.  Stevens,  of  Alva,  Okl.,  for  appel- 
lant 

Scates  &  Watklns,  of  Dodge  City,  for  ap- 
pellees. 

PORTEB,  J.  The  plaintiffs  sued  to  recov- 
er a  commission  for  services  as  agents  of  de- 
fendant in  the  exchange  of  his  farm  for  oth- 
er real  estate.  The  Jury  returned  a  verdict 
tot  plaintiffs.  Judgment  was  rendered.  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  he  appeals. 

In  his  answer  be  denied  that  plaintUb 
were  his  agents,  denied  that  he  had  listed  his 
property  with  them,  and  aa  a  further  de- 
fense, alleged  that  plaintiffs  acted  as  the 
agents  of  and  were  paid  a  coMmliwIOB  by  the 
other  party  in  the  trader  A  porported  ab- 
stract sets  forth  the  pleading  id  full  (which 
could  have  been  abstracted  in  a  short  para- 
graph); tlte  evidence  most  favorable  to  de- 
fmdant'a  oontentiona,  with  the  questions 
and  answers,  when  the  narrative  form  sboidd 
have  been  employed.  It  contains  no  refer- 
ence to  the  controlling  fact  that  the  Jury,  in 
answer  to  special  questions  submitted  by 
plaintiffs^  and  also  by  defUidants,  found  all 
the  facts  in  favor  of  plaintiffs  and  against 
the  defendant. 

Every  finding  is  abundantly  sustained  by 
evidence,  and  the  case  should  not  have  been 
appealed. 

Judgment  affirmed. 

All  the  Justices  concurring. 
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MISSOURI    PAC.    R.    CO.    v.    BOARD    OF 

COM'RS  OF  MITCHELL.  COUNTY 

•t  al.     (N«.  23930.) 

(Supreme  Court  of  EansM.     Feb.  11,  1922.) 

(Bgttaiiu  ly  *h«  Court.) 

i.  Highways  «=>l4^-Property  owner's   rlgbt 
of  action  to  eajoln  special  assessment  Is  lim- 
ited to  30  days  after 'the  onier  of  which  he 
complains;  property  ownai*  authorized  to  en- 
join special  assessment  on  ground  that  It  Is 
arbitrary,  caprioioua,  and  dlsorlnilnatlng. 
In  an  action  by  a  property  owner  to  en- 
join a  special  assessment  for  the  constTUCtion 
of  a  hard-surfaced  road,  one  defense  was  that 
the    action   wag    barred   because    not   brought 
-within  30  days  under  section  1  of  diapter  246 
of  the  Laws  of  1919.     That  section  of  the 
Btotute  and  the  amendment  found  in  section  1 
of  chapter  218  of  the  Laws  of  1921  are  con- 
sidered together,  and  held  that,  until  the  prop- 
erty owner's  rights  are  affected  by  some  illegal 
proceeding,  he  has  no  right  to  maintain  an  ac- 
tion,   and    that   the    Legislature   contemplated 
that  under  the  two   statutes   referred  to  the 
property  owner  should  have  the  right  to  bring 
an  action  within  80  days  from  the  date  of  the 
order  of  which  he  complains. 

2.  Highways  «s» 1 48— Taxpayer's  action  to  en- 
join assessment  for  hard-snrfaoed  road  may 
Iw  brought  within  30  days  from  final  assess- 
ment order. 

In  an  action  by  a  railroad  company  to  en- 
Join  a  special  assessment  against  its  property 
to  pay  for  the  cost  o^  a  hard-surfaced  road  On 
the  sole  ground  that  the  assessment  is  arbi- 
trary, capricious,  and  discriminatory  against 
plaintiff's  rights,  the  action  may  be  brought 
within  30  days  from  the  final  order  making  the 
special  assessment. 

3.  Highways  «=»I4S— The  30  days  within  which 
to  sae  to  enjoin  an  assessment  runs  from 
date  the  taxpayers'  objections  are  overruled. 

On  July  12  the  county  lioard  made  an  or- 
der establishing  the  proportionate  cost  in  the 
different  zones  of  a  hard-surfaced  road  bene- 
fit district  and  assessed  the  property  of  the 
plaintiff  railroad  company  at  a  certain  rate. 
The  county  clerk  was  instructed  to  send  out  no- 
tices to  the  landowners  and  to'  fix  July  28  as 
the  date  for  hearing  objections  to  the  order. 
On  that  date  the  railroad  company  appeared  and 
objected  to  the  order.  The  board  refused  to 
make  any  change  therein,  field,  that  the  or- 
der made  on  July  12  was -merely  teutatlTe,  and 
that  the  final  order  was  made  on  the  date  when 
the  complaints  of  the  landowners  were  passed 
upon,  and  therefore  the  action  was  not  barred 
if  brought  within  30  days  from  July  28th. 

4.  Highways  «=>I34— Landowner  cannot  escape 
■  payment  becaHse  parties  preparing   petition 

for  Improvement  failed  to  describe  his  lands 
and  omitted  his  name  from  list  of  landowners. 
A  landowner  cannot  escape  the  payment 
Of  hia  share  of  the  cost  of  the  construction  of 
a  hard-Burfaced  road  merely  because  the  par- 
ties who  prepared  the  petitioii  for  tike  im- 
provement failed  to  give  a  description  of  his 


lands  and  emitted  Ms  name  from  the  list  of 
landowners. 

8.  .Highways  €=9140  —  in  assessing  railroad 
right  of  way  for  hard-surfaced  road,  oonsld- 
erlng  benefits  from  the  hanitng  of  material 
and  prodaee  held  arbitrary  and  unjust. 
In  assessing  the  right  of  way  of  the  rail- 
road company  for  the  cost  of  a  hard-surfaced 
road,  the  chairman  of  the  county  board  testi- 
fied that  they  took  into  consideration  the  fact 
that  the  railroad  company  had  received  seyer- 
al  thousand  dollars  for  hauling  material  for  the 
construction  of  the  road;  also  that  in  the  past 
many  thousand  tons  of  alfalfa  had  been  raised 
in  the  community  wliicb  it  was  impossible  to 
market  by  reason  of  the  condition  of  the  public 
roads;  and  that  the  construction  of  such  a  road 
would,  in  the  future,  enhance  the  earnings  of 
the  railroad  company  for  freight  charges  for 
hauling  such  proiducts.  Held,  an  assessment 
based  on  these  grounds,  when  applied  to  rail- 
road property  alone,  is  arbitrary  and  unjust. 

6.  Highways  «s»i48— Evidence  held  to  support 
finding  that  assessment  of  railroad  property 
for  a  harit>surfaeed  read  was  discriminatory 
and  unjust. 

The  evidence  showed  that  in  determining  the 
valuation  of  the  lands  of  the  railroad  company 
the  commissioners  took  the  figures  from  the 
report  of  the  state  tax  commission,  with  the 
result  that  the  right  of  way  of  the  company 
was  assessed  at  approximately  $57  an  acre, 
while  that  of  adjoining  farm  property  was  as- 
sessed at  not  exceeding  $4  an  acre.  Bdd  suf- 
ficient to  support  a  general  finding  that  the 
tax  was  discriminatory  and  unjust. 

Appeal  from  District  Court,  Mitchell 
County. 

Action  by  the  Mlssonri  Padflc  Rallxoad 
Company  against  the  Board  of  County  Com- 
missioners of  Mitchell  County,  U.  B.  McKee, 
as  County  Treasurer,  and  T.  H.  McGall,  as 
County  Clerk,  of  said  county,-  to  enjoin  a  spe- 
cial aBsessment  against  pUdnttlTa  property 
for  the  construction  of  a  hard-«nrfaced  road. 
Judgment  for  plaintiff,  and  the  defendants 
appeaL   AflSrmed. 

R.  L.  Hamilton,  of  Beloit,  for  appellants. 

Kagey  &  Smith,  of  Beloit,  and  Waggener, 

Challiss  &  Brown,  of  Atchison,  for  appellee. 

PORTER,  J.  The  action  was  one  to  en- 
join a  Bpedal  assessment  against  the  pr<^ 
erty  of  the  railroad  company  for  the  con- 
struction of  a  hard-surfaced  road.  The  plain- 
tiff prevailed,  and  the  defendants  appeal. 

[1]  The  main  contention  argued  in  defend- 
ants' briefs  Is  that  the  action  was  barred  by 
section  1  of  chapter  246  of  the  Laws  of  1819, 
which  reads: 

"And  no  action  shall  be  brought  to  restrain 
the  making  of  such  improvements,  or  payment 
therefor,  or  levy  of  taxes  or  special  assess- 
ments or  issuance  of  bonds  therefor,  on  the 
grounds  of  any  illegality  in  said  petition,  or  in 
any  proceedings  prior  to  said  order,  or  in  said 
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order,  unless  sneb  action  be  commenced  within 
thirty  days  after  the  date  of  said  order." 

Manifestly  the  order  referred  to  In,  this 
section  is  the  one  finding  the  improTement  to 
be  of  public  utility,  or  some  order  or  pro- 
ceeding prior  thereto.  The  plaintiff  cites 
the  provisions  of  section  1  of  chapter  218  of 
the  Laws  of  1921,  which  reads: 

"No  action  shall  be  brought  to  restrain  the 
making  of  such  improTements,  or  payment 
therefor,  or  levy  of  taxes  or  special  assess- 
ments or  issuance  of  bonds  therefor  on  the 
ground  of  any  illegality  or  irregularity,  in  ad- 
vertising, receiving  bids  or  awarding  the  con- 
tract, or  any  proceedings  prior  to  the  award 
of  said  contract,  or  decision  by  the  board  to 
make  snch  improvements. by  day  labor,  unless 
such  action  be  commenced  within  thirty  da^s 
after  the  date  said  contract  Is  awarded  or  deci- 
sion by  the  board  to  make  such  improvements 
by  day  labor." 

The  petition  charges  no  Irregularity  such 
as  referred  to  in  the  act  of  1919.  The  plain- 
tiff takes  no  exception  to  the  sufficiency  of 
the  petition  for  the  improvement,  nor  to  the 
order  declaring  the  road  to  be  of  public 
utility.  The  railroad  company  makes  no  com- 
plaint of  any  irregularity  in  advertising,  re- 
ceiving bids,  awarding  the  contract,  or  the 
decirion  to  make  the  improvements  by  day 
labor.  The  order  sought  to  be  enjoined  is 
the  levy  of  a  special  assessment  for  the  pay- 
ment of  the  cost  of  the  improvement,  on  the 
grounds  that  the  assessment  is  arbitrary, 
capricious,  and  discriminatory  against  the 
plaintifTs  rights.  A  property  owner  Is  au- 
thorized under  section  265  of  the  Code  of 
Civil  Procedure  to  bring  such  an  action  on 
the  ground  last  stated.  Gen.  Stat  1916,  { 
7163.  The  statute  of  1919  and  the  amend- 
ment of  1921  contemplate  that  no  action  shall 
be  brought  to  enjoin  the  assessment  unless 
commenced  within  30  days  from  the  date 
when  the  order  affecting  the  property  own- 
er's rights  Is  made.  It  was  held  in  Marshall 
V.  City  of  Leavenworth,  44  Kan.  459,  24  Pac. 
975,  that  under  a  similar  statute  the  limita- 
tion of  30  days  commences  to  nm  at  the 
time  when  the  assessment  is  ascertained. 
Until  the  proi)ert^  owner's  rights  are  afFected 
by  some  illegal  proceeding,  he  has  no  right 
to  maintain  an  action.  We  think  the  Legis- 
lature contemplated  that,  under  the  law  pro- 
viding for  the  construction  of  hard-surfaced 
roads,  a  property  owner  should  have  the 
right  to  bring  an  action  within  30  days  from 
the  date  of  the  order  of  which  he  complains. 

12, 3]  The  petition  for  the  improvement 
was  filed  in  August,  1917,  and  the  contract 
was  not  let  until  October,  1919.  On  July 
12,  1921,  at  a  meeting  of  the  county  board, 
the  matter  of  establishing  the  proportionate 
cost  of  the  different  zones  of  the  hard-sur- 
faced road  benefit  district  was  taken  up.  The 
property  of  the  plaintiff  company  was  all  in 
zone  A,  which  was  assessed  at  ^1.90  per 
j(l,000  valuation.     The  board  ordered  the 


property  of  the  plaintiff,  however,  placed  In 
zone  C,  where  the  rate  was  only  $23,094  per 
$1,000.  The  county  clerk  was  Instructed  to 
send  out  notices  to  the  landowners  and  to  fix 
July  28  as  the  date  for  hearing  objections  to 
the  order.  The  minutes  of  the  board  show 
that  the  Intention  was  to  regard  the  order 
made  that  day  as  the  final  one ;  that  it  was 
In  the  mind  of  the  board  that  the  time  for 
taking  an  appeal  would  expire  SO  days  from 
July  12.  On  July  28  the  railroad  company 
appeared  before  the  board  and  made  numer- 
ous objections  to  the  order.  At  the  same 
time  other  property  owners  appeared  with 
objections,  and  the  board  made  a  number  of 
changes  in  the  order  of  July  12  affecting 
other  property,  but  refused  to  make  any 
change  in  the  order  affecting  that  of  the 
plaintiff.  We  think  the  plaintitrs  conten- 
tion is  correct,  and  that  the  order  was  not 
final  on  the  12th  day  of  July.  The  order 
made  on  that  day  was  merely  tentative.  The 
final  order  was  made  after  hearing  the  com- 
plaints of  the  landowners.  The  time  given 
by  the  Legislature  for  a  disinterested  land- 
owner to  aiq;>eal  from  an  order  fixing  a  lia- 
bility upon  him  is  limited  to  30  days.  0^ 
court  has  uniformly  held  that,  unless  the 
action  Is  brought  within  that  time,  it  Is  too 
late  to  raise  any  question  concerning  the 
legality  of  the  proceedings  or  the  assessment. 
Kockwell  V.  JuncUon  City,  92  Kan.  513,  Ml 
Pac.  299,  Ann.  Cas.  1916B,  315,  and  cases 
cited  in  opinion;  Railroad  Co.  v.  Board  of 
County  Com'rs  of  Barton  Co.,  202  Pac  78, 
and  203  Pac.  698. 

It  sometimes  happens  that  the  owner  of 
property  affected  by  the  assessment  resides 
at  a  distance,  and  30  days  seems  to  be  short 
enough  to  furnish  a  reasonable  time  In  all 
cases.  In  view  of  the  importance  of  the  ln> 
terests  often  involved  in  such  proceedings 
the  statute  ought  to  be  given  a  liberal  con- 
struction, and  we  think  such  a  construction 
requires  us  to  hold  that  no  part  of  the  SO 
days  runs  before  the  final  order  of  the  com- 
missioners made  after  a  hearing  or  the  ex* 
piration  of  the  time  fixed  for  the  hearing. 
The  statute  of  limitations  was  not  a  defense 
to  the  action. 

Another  contention  of  the  railway  company 
is  that  its  property  is  not  liable  for  payment 
of  any  part  of  the  costs  of  the  improvemeitt 
because  the  road  was  not  designated  as  a 
landowner  and  because  the  land  was  not  de- 
scribed therein.  The  petition  for  the  im- 
provement contained  this  statement: 

"The  lands  to  be  taxed  for  such  improvements 
are  indnded  In  the  Belolt-AsherviUe  district 
hereby  created,  and  said  district  shall  consist 
of  all  the  following  described  land  and  none 
other,  to  wit." 

[4]  We  think,  however,  that  If  the  company 
owned  land  or  an  interest  thoeln  within  Um 
taxing  district.  It  could  not  escape  the  pay> 
ment  of  its  share  for  the  cost  of  the  improve 
ment  merely  because  the  paitiea  who  pr»> 
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pared  tbe  petition  for  the  ImprOTement  (»nU- 
ted  the  name  of  tbe  railroad  compaoy  or 
gave  no  description  of  its  lands. 

[i]  The  principal  contention  npon  wbidi 
the  plaintiff  relies  ia  that  tbe  assessment  is 
arbltrarj  and  discriminatory  with  respect  to 
its  property.  The  diairman  of  the  I>oard  of 
connty  commissioners  and  other  officials  testl- 
fled  to  the  methods  by  which  the  benefits 
against  the  railroad  were  assessed.  Among 
other  things,  the  chairman  testified  that  they 
took  into  consideration  the  fact  that  the 
railroad  company  had  received  seTeral  thou- 
sand dollars  for  hanllng  material  which  it 
would  never  have  received  except  for  the  con- 
struction of  the  road.  Another  reason  given 
was  that  in  past  years  there  had  been  raised 
in  the  community  many  thousand  tons  of 
alfalfa  which  it  was '  impossible  to  get  to 
market  by  reason  of  the  condition  of  the  pul>- 
Ilc  roads.  The  theory  that  the  construction 
of  the  hard-surfaced  road  would  in  the  fu- 
ture result  in  the  farmers  delivering  to  the 
railroad  a  great  amount  of  alfalfa  and  other 
products  for  shipment,  and  that  thereby  the 
receipts  of  the  company  for  freight  charges 
would  be  enhanced,  was  taken  into  considera- 
tion in  arriving  at  the  benefits  accruing  to 
the  railroad  company.  We  think  taxing  a 
railroad  or  other  property  In  the  district  for 
improvement  of  a  highway,  based  on  such 
imaginary  or  fanciful  view  of  future  earn- 
ings, is  capricious,  and  when  applied,  as  in 
this  case,  to  the  railroad  property  alone,  was 
arbitrary  and  unjust. 

[(]  It  appears  from  the  testimony  that  the 
chairman  of  the  board,  the  county  clerk,  and 
other  officials,  in  determining  the  valuation 
of  the  railroad  property,  took  the  figures 
from  the  report  of  the  state  tax  oommissloo, 
which  fixed  the  valuation  of  the  railroad 
right  of  way  at  $19,000  per  mile  in  Bfitchell 
county.  TUm  Is  understood  to  indnde  the 
roadbed,  the  railroad  track,  ties,  bridges,  and 
improvements  actually  on  the  ground.  Upon 
all  other  property  in  the  district,  excepting 
that  of  the  railroad  company,  the  valuation 
was  made  by  appraisers  appointed  by  the 
board  of  commissioners.  The  railroad  prop- 
erty was  in  zone  A  of  the  district,  where  tbe 
assessed  valuation  would  be  $48  per  fl,000 
valuation.  To  assess  it  as  in  ssone  A  seined 
rather  too  strong,  and  so  the  order  was  made 
taxing  the  railroad's  property  as  though  it 
were  in  zone  O  where  the  rate  was  lower. 
The  railroad  right  of  way  contains  approxl- 
matdy  40  acres.  The  notice  sent  to  the  com- 
I>any  of  the  order  of  July  12  stated  that  the 
assessment  of  benefits  against  its  property 
amounted  to  $1,638.47,  which  was  about  $40 
per  acre.  At  the  hearing  on  July  28  it  ap- 
peared that  the  assessment  against  the  prop- 
erty of  plaintiff  was  in  fact  $2,304.44^  or  ap- 
proximately $57  per  acre.  The  testimony 
showed  that  there  is  no  difference  in  the 
character  of  the  land  occupied  by  the  right 


of  way  and  the  land  on  either  side,  and  that 
the  farm  land  in  section  11,  through  which 
the  road  runs,  was  assessed  at  $4  per  acre, 
and  in  section  12  about  $3-50  per  acre.  To 
the  question  why  the  railroad  land  was  as- 
sessed at  that  rate  per  acre  when  the  land 
on  either  side  was  assessed  at  from  $8.60  to 
$4  iier  aore,  the  answer  was: 

"We  assessed  the  property  according  to  the 
benefits  which  the  county  board,  in  its  Judg- 
ment, deemed  was  proper." 

The  court  below  gave  a  general  Judgment 
in  plalntliTs  favor  which  amounts  to  a  find- 
ing that  the  tax  was  discriminatory,  unjust, 
and  unlawful.  We  think  the  evidence  abun- 
dantly sustains  the  finding,  and  that  it  was 
proper  to  order  a  permanent  Injunction 
against  this  assessment 

The  Judgment  is  affirmed. 

All  the  Justices  concurring, 


AVERY  CO.  V.  8EELEY  et  al.    (No.  23989.) 

(Supreme   Court  of  Kansas.     Feb.   11,   1822. 
Rehearing  Denied  March  17,  1922.) 

iHpUabut  by  the  OourtJ 

1.  New  trial  «=>!  17(1)— Petition  on  gronni  of 
■ewly  disoovared  avidenoa  must  ba  presented 
within  one  year  from  Judgment. 

Where  the  pnrchaaer  of  an  article  sues  the 
seller  for  damages  on  tbe  ground  that  it  was 
represented  as  being  worth  $2,400  when  it  was 
in  fact  practically  worthless,  obtaining  a  judg- 
ment for  $1,900,  and  the  seller  later  repurchas- 
es the  article  from  the  buyer  for  $1,600  and 
sells  it  for  the  same  amount  to  a  disinterested 
person,  in  order  that  such  circumstance  may 
be  made  available  as  newly  discovered  evidence 
entitling  tbe  defendant  to  a  new  trial,  a  peti- 
tion therefor  must  be  presented  within  one 
year  from  the  date  of  tbe  Judgment. 

2.  Jndgmaiit  «=3363— New  trial  «S3|65— Party 
■ot  hearing  of  ruling  on  motion  for  new  trial 
in  time  to  appeal  held  to  have  lost  right  to 
vaoate  Judgment  and  order,  although  relying 
on  attoraays  for  another  party  to  advise  of 
ruling. 

Where  the  losing  party  in  a  case  tried  In 
the  district  court  files  and  submits  a  motion 
for  a  new  trial  which  is  taken  under  advise- 
ment without  any  definite  time  being  fixed  for 
its  decision,  and  some  weeks  later  is  overruled, 
the  fact  that  such  party  does  not  learn  ot  the 
ruling  for  more  than  six  months  afterwards, 
and  therefore  loses  his  right  to  appeal  there- 
from, does  not  entitle  him  to  have  the  Judg- 
ment and  ruling  on  the  motion  set  aside  by 
the  trial  court  on  a  petition  showing  these 
facts,  although  it  slso  appears  that  he  believed 
it  was  the  practice  of  the  court  to  see  that  the 
parties  were  notified  of  such  rulings,  and  ro- 
lled upon  the  promise  of  an  attorney  for  an- 
other party  in  the  case  (not  his  adversary) 
to  keep  him  advised  ot  developments. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  IndezM 
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Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Ayery  Company  against  C. 
M.  Seeley  and  anotiier.  From  an  order  sus- 
taining a  demurrer  to  the  retltlon,  the  plain- 
tiff appeals.    Affirmed. 

Gossett,  Ellis,  Dietrich  k  Tyler,  of  Kansas 
City,  Ho.,  and  3.  B.  La^rlm»,  of  Topeka,  for 
apiKlIant. 

.J.  J.  Schencli  and  W.  "E.  Atchison,  both 
of  Topeka,  for  appellees. 

MASON,  J.  C.  M.  Seeley  sued  the  Avery 
Company  and  the  West  Motor  Car  Company 
for  damages,  alleging  that  the  latter  as  the 
agent  of  the  former  had  sold  him  a  tractor 
for  $2,400  under  certain  representations  that, 
if  true,  would  have  made  It  worth  that 
amount,  but  that  la  fact  \t  was.  worth  no 
more  than  its  junk  value  of  $75.  He  also 
alleged  additional  damages  of  $1,000  by  be- 
ing deprived  of  the  use  of  a  tractor  for  fall 
plowing.  A  jury  trial  resulted  on  May  4, 
1920,  In  a  verdict  and  judgment  In  favor  of 
the  plaintiff  against  the  Avery  Company  for 
$1,900,  the  elements  of  which  were  not  in- 
dicated, and  a  judgment  in  favor  of  the  West 
Company  against  the  plaintiff  for  Its  costs. 
The  Avery  Company  in  due  time  filed  a  mo- 
tion for  a  new  trial,  which  was  argued  and 
submitted  and  taken  under  conslderatian  by 
the  court  without  any  announcement  «8  to 
the  time  the  decision  would  be  made,  and 
on  July  31,  1920,  was  overruled.  On  June 
7,  1921,  the  Avery  Company  brought  an  in- 
dependent action  against  Seeley  (joining  the 
West  Company  as  a  defendant)  asking  the 
same  conrt  to  set  aside  the  judgment  against 
it  and  the  order  overruling  its  motion  for  a 
new  trial.  A  demurrer  to  this  petition  filed 
by  Seeley  was  sustained,  and  this  appeal  is 
taken  from  that  order. 

[1]  1.  For  simplicity  of  statement  the 
Avery  Company  will  hereafter  be  spoken  of 
as  the  plaintiff  and  Seeley  as  the  defendant, 
even  when  the  proceedings  in  the  original 
case  are  referred  to.  The  general  ground 
upon  which  the  plaintiff  asks  relief  is  that, 
through  no  Inexcusable  fault  of  Its  own,  It 
did  not  learn  of  the  decision  overruling  Its 
motion  for  a  new  trial  until  more  than  six 
months  after  it  was  made,  so  that  It  there- 
by lost  its  right  to  appeaL  In  the  jtresenta- 
tlon  of  the  case,  however,  this  feature  Is 
more  or  less  Involved  with  what  appears  to 
us  to  be  an  independent  matter,  which  will 
be  first  disposed  of.  The  petition  alleges 
that  at  some  time  not  indicated  otherwise 
than  by  stating  that  it  was  after  the  hear- 
ing of  the  motion  for  a  new  trial  the  plain- 
tiff repurchased  the  tractor  from  the  de- 
fendant for  $1,500  and  sold  It  for  the  same 
amount  to  a  disinterested  person.  This  fact 
is  spoken  of  as  an  important  item  of  newly 
discovered  evidence  bearins  upon  the  issue 


presented  by  the  defendant's  daim  that  the 
tractor  was  practically  worthless.  We  do 
not  understand  the  plaintiff  to  contend  tbat 
the  present  proceeding  may  be  sustained  as 
an  action  to  procure  a  new  trial  under  sec- 
tion 30S  of  the  Code  of  Civil  Procedure  (Gen. 
Stat.  1915,  I  7210);  and  that  contention 
could  not  be  succesfifnlly  made,  for  sndi  an 
action  could  only  be  brought  within  one  year 
of  the  date  of  the  judgment,  which  was  May 
4,  1920.  So  far  as  concerns  this  new  evi- 
dence, the  plaintiff  suffered  no  prejudice 
from  its  Ignorance  of  the  fact  that  its  mo- 
tion for  a  new  trial  had  been  overmled. 
That  motion  to  Its  knowledge  had  been  fully 
submitted  and  remained  only  to  be  decided, 
and  the  new  evidence,  even  if  it  yet  existed, 
was  not  pertinent  to  any  issue  presented  by 
the  motion.  For  anything  that  the  petition 
shows  the  effectiveness  of  the  new  evidence 
might  have  been  tested  by  an  action  for  a 
new  trial  brought  before  May  4,  1921,  but 
we  can  see  no  way  In  which  It  can  be  made 
available  in  the  present  proceeding.  The 
court  has  no  power  to  extend  the  time  limit 
fixed  by  the  statute.  Boberts  v.  Pacldng  Co., 
98  Kan.  750, 160  Pac.  221. 

In  a  case  in  which  a  judgment  for  the 
collection  of  a  life  insurance  policy  had  been 
affirmed  by  this  court  it  was  discovered 
while  a  petition  for  a  rehearing  was  pending 
that  the  insured  was  still  alive.  To  prevent 
so  obvious  a  miscarriage  of  justice  aa 
the  collection  of  Insurance  upon  a  live  man 
on  the  theory  that  he  was  dead  the  judg- 
ment was  reversed.  Caldwell  v.  Modem 
Woodmen,  89  Kan.  11,  130  Paa  642.  The 
plaintiff  doubtless  conceives  the  wrong  It  has 
suffered  as  bringing  this  case  within  the 
sajne  class.  W^  cannot,  however,  accede  to 
this  view.  The  tact  that  the  tractor  was 
sold  for  $1,500  may  be  a  strong  circumstance 
bearing  upon  the  merits  of  the  controversy, 
hut  is  not  comparable  in  probative  effect 
with  the  production  in  the  flesh  of  a  man 
supposed  to  be  dead.  Merely  for  illustra- 
tion it  Is  possible  that  the  buyer  paid  more 
than  die  tractor  was  worth.  Moreover,  as 
already  stated  in  the  present  case,  the  plain- 
tiff failed  to  avail  Itself  of  a  remedy  that 
was  open  if  the  sale  referred  to  took  place 
prior  to  May  4,  1921,  and  there  is  nothing 
in  the  petition  to  indicate  the  contrary. 

[2]  2.  The  petition  contained  allegations 
which  may  be  thus  summarized:  At  the 
hearing  of  the  motion  for  a  new  trial  the 
plaintiff's  attorneys  announced  and  asked 
the  court  to  give  consideration  to  the  fact 
that  it  was  then  negotiating  for  the  purchase 
of  the  tractor  from  Seeley  at  a  price  "that 
would  greatly  minimize  and  reduce  the  dam- 
ages sued  for."  At  the  conclusion  of  the 
hearing  the  plaintifrs  attorneys  (who  were 
residents  of  Kansas  City,  Mo.)  were  advised 
by  those  of  the  West  Company  that  actne 
fnrtheE  motion  would  be  filed  in  bebaU  at 
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that  company  with  r^ard  to  the  etFect  of  an 
offer  by  the  plaintiff  to  repnrchase  the  trac- 
tor. The  plaintiff's  attorneys  assented  to  the 
snggestlon  and  asked  to  be  Informed  of  any 
action  taken  in  this  r^iard  and  "of  any  fur- 
ther developments  in  the  case."  The  attor* 
neys  of  the  West  Company  promised  to  com- 
Idy  with  the  request  The  plaintiff's  attor- 
neys had  theretofore  been  advised  by  the 
cooxt  of  all  "proceedings,  mllngB,  and  the 
like,"  and  inferred  therefrom  and  believed 
that  it  was  the  practice  of  the  court  to  have 
counsel  advised  of  all  "hearings,  rulings,  and 
announcements."  They  relied  implicitly  up- 
on the  definite  promise  of  the  attorneys  of 
the  West  Company  already  referred  to  and 
waited  In  the  confident  expectation  of  be- 
ing advised  both  by  the  court  and  by  the 
West  Company's  attorneys  of  any  farther 
proceedings  or.  announcements  in  the  case 
affecting  their  client's  Interest. 

The  plaintiff  gnotes  these  provisions  of  the 
Code  and  presumably  relies  upon  them  as 
the  basis  for  the  relief  sought: 

'TThe  district  court  shall  have  power  to  va- 
cate  or  modify  Its  own  Judgments  or  orders,  at 
or  after  the  term  at  whidi  such  Judgment  'or 
order  was  made:    •    •    • 

"Third,  for  mistake,  neglect  or  omiasion  of 
the  derk,  or  Irregtflarity  in  obtaining  a  Judg- 
ment or  order. 

"Fourth,  for  fraud,  practiced  by  the  success- 
ful party,  in  obtaining  the  Judgment  or  order. 
•    •    • 

"Seventii,  for  unavoidable  casualty  or  misfor- 
tune preventing  the  party  from  -prosecuting  or 
defending." 

Code  Civ.  Froc.  i  596,  Oen.  Stat.  1915,  | 
7600. 

There  was  no  mistake,  neglect,  or  omission 
of  the  clerk,  nor  was  there  any  Irregularity 
In  obtaining  either  the  Judgment  or  the  order 
overroUng  the  motion  for  a  new  trial  The 
plaintiff's  complaint  is  merely  that  he  was 
not  notifled  of  the  ruling.  Nor  was  any 
fraud  practiced  by  Seeley  in  obtaining  the 
Judgment  or  order.  If  Seeley's  pleading  that 
a  tractor  which  later  was  sold  for  41,S00 
was  priftctlcally  worthless,  with  any  evi- 
dence he  may  have  given  In  support  of  the 
statement.  Is  regarded  as  constituting  fraud. 
It  is  not  the  kind  of  fraud  for  which  a  Judg- 
ment is  set  aside  after  the  term  at  which  It 
was  rendered  otherwise  than  in  response  to 
a  statutory  motion  for  a  new  trlaL  If  the 
plaintiff  is  entitled  to  relief  under  any  of 
the  provisions  quoted,  it  must  be  "for  un- 
avoidable casualty  or  misfortune  preventing 
the  party  from  prosecuting  or  defending." 
Even  that  clause  has  been  held,  with  much 
apparent  good  reason,  to  refer  only  to  mat- 
ters occurring  before  the  making  of  the 
Judgment  (or  order)  sought  to  be  vacated,  in 
a  case,  too,  where  the  effect  of  the  decision 
was  to  enforce  a  Judgment  an  appeal  from 
which  had  been  prevented  by  the  death  of 
the  reporter,  who  alone  would-  have  been  able 
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to  prepare  a  necessary  transcript    In  the 
opinion  It  was  said: 

"A  carefnl  reading  of  .this  dause  makes  it 
very  dear  that  this  language  has  exclusive 
reference  to  matters  occarring  before  the  en- 
try of  the  judgment  sought  to  be  vacated.  In- 
deed, its  most  obvious,  though  perhaps  not 
its  only,  application  is  to  cases  where  by  some 
casualty  or  misfortune  a  defecdant  has  been 
made  to  Buffer  default,  or  a  plaintiff  has  been 
held  in  ^default  for  wspt  of  prosecution  of  his 
action.  It  is  not  every  casualty  or  misfortune 
which  justifies  such  relief,  but  only  such  as 
'prevents  the  party  from  prosecuting  or  de- 
fending.' No  such  daim  is  presented  in  the 
case  before  us.  All  the  parties  were  in  court 
upon  the  original  hearing,  the  plaintiff  prose- 
cuting, and  the  defendants  contesting  and  de- 
fending, each  step  in  the  proceedings.  The  is- 
sues were  submitted  only  after  a  full  and  com- 
plete trial,  in  which  all  parties  had  full  oppor- 
tunity to  introduce  every  item  of  testimony 
whidi  they  believe  to  have  any  bearing  upon  the 
controversy.  Surely  it  cannot  be  said  that  the 
death  of  Air.  Cedy,  occurring  more  than  a  year 
after  the  cause  was  tried  and  submitted,  and 
three  months  after  the  entry  of  the  decree,  was 
a  casualty  preventing  these  appellees  from  mak- 
ing their  defense."  Dumbarton  Realty  Co..  v. 
Brickson,  143  Iowa,  677,  681,  682,  120  N.  W. 
1025,  1026  (186  Am.  St  Rep.  778,  21  Ann. 
Gas.  258). 

And  this  language  was  quoted  from  Loom- 
is  V,  McKenzie,  48  Iowa,  416 : 

"It  cannot  be  said  a  party  is  prevented  from 
prosecuting  or  defending  a  case  by  a  matter 
occurring  after  Judgment  But  it  may  be  said 
he  is  prevented  from  prosecuting  or  defending 
his  appeal  in  the  case.  But  no  such  meaning 
can  be  put  upon  the  language.  It  unmistakably 
refer*  to  cesnalties  wliich  prevented  the  prose- 
cution or  defense  at  the  trial  upon  -whidi  the 
judgment  was  entered." 

Under  various  constitutional  and  statutory 
provisions,  where  an  effective  appeal  has 
been  prevented  without  fault  on  the  part  of 
the  losing  party,  new  trials  have  been 
granted  by  the  appellate  court  (notes  25  L. 
R.  A.  [N.  S.]  860;  12  Ann.  Cas.  1056;  21 
Ann.  Caa  202),  and  it  has  been  said  that  this 
may  be  done  by  the  trial  court  (Eaiiott  v. 
State,  5  Okl.  Cr.  63,  113  Pac  213;  Farmer 
V.  State,  5  Okl.  Cr.  151,  114  Paa  763).  If 
such  a  rule  could  otherwise  be  Invoked 
through  the  present  proceeding.  It  must  fall 
because  the  plaintiff  was  not  prevented  from 
taking  an  appeal  by  any  unavoidable  casual- 
ty, but  by  the  failure  to  exercise  reasonable 
diligence  for  its  own  inrotection.  It  is  not 
suggested  that  there  was  in  fact  a  practice 
for  the  district  court  to  notify  litigants  of 
its  rulings.  The  manner  and  circumstances 
in  which  such  notices  had  previously  been 
given  to  the  plaintiff's  attorneys  are  not  dis- 
closed, 80  that  the  real  basis  for  their  un- 
derstanding to  that  effect  is  not  set  out  The 
relations  of  the  two  companies  appear  to 
have  been  friendly  rather  than  antagonistic; 
at   all   events   they  were  both   opposed  to 
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«.  tK  mifUm.  lir'a  sev  sat^  tut 

ii»06Mtattar  rigu:  tuir  jtainng  jngic  wti>- 
lan^me  iaea*  Vk  'vt  yattfiuC  a.  tut  'MfB'iT  ■( 

jMK  '■TiaiMK  Imu;  i£  3i»  ««x.    ▼*  #»  s« 

JcMwf  ^u;:  >  smSas  '  v  *  acv  s^aC  Jo* 
VMS.  MtttueRiC  «a«  jt  M  )«  DasiAef  ae  «■■» 
Taw-  A  ttKr  Suns*  iice  nefiuMiT  ChC  «x- 

awfftit  iTM:  yts^wC  v.-^uft  viu^  an 

4«laini^  vteAMT  Cbr  rc:£ac  taiC 

^irMSSiw  -wa*  '«r  4«  «vnrt  tt  •»  fioe  wr>e 
lawcwf  '•'M  i^XK  Un.  »•  2*4  Iter  jnmiflie; 

•ant  ftte  aie«WMBT  »  «m|>  jiia  tw*ir»rJ  i< 
4«r4u«s««Bec.  Bie*«  ts«  iwiliirr  '■k^Mfi  ai 
tkx  m**rm  tmm  wmA  mme*  is  mm 
T&A  sMiCiiia  l«r  •  mew  crtu 

•at  J«K73i  «r  1M«  Ve&e*  JMWJuy  ».  Ijita. 

v.<  iimi-'mtt.  bet  ^  t«<iic  ■•  *ier>aH  beioc* 

maui'**  Wia*  *^  «Me  wUidm  »arr  ra>  ttet 
«<A.j<  ni«'~x«  one  4>uV(  cnst  t*  art  arfde 
it*  >ii*ptat  «r  i*jf  4«4cr  avierrCJwr  tte  aa*- 
titim  fiM-  a  WW  tr'dJL  If  tt«  j&t^:iC  vere 
«atfTi*<  t«  aar  nl>tf  wiAUir^.  a  nejbc  ta  be 
b*«r4  «•  afvcal  a<ifl:^«»r.^  ag  tlw  fatvae 
4<  CiM!  w.^  atoa  l';^7  a/Ksraatt;  Uzt  ve 
fcrtiMTa  •«  wMj   ta   vL>li  t^at  eaaid  fee 

TUtr  ynf^'^j/^  Mi»  '/at  d.at  «■  Jair  91, 19130. 
a  mfMi0m  *A  tUn  W«at  Ojaqwar  was  b«ud 
aikiac  tbat  tf  ^vl^aMsi;  K>'y^iid  fee 
acaiaat  it  ia  faror  «(  Seder,  tt 
feava  iiAtubf^t  tot  the  aaiae  aaaoant  agairow 
flbe  Ar<TX  0«»{«ui7,  and  tfeat  tbe  mrAioa 
mam  aaMai&^d  aad  JudcaKot  for  luaw 
«a«  n»d«r«d  ia  faror  a(  the  W«at  Coia- 
yoiUf  afMJitm  ttaa  Areiy  C«aqiaa7.  This 
judjpMSt  i«  vokCB  «<  aa  entitiiss  Uie  plain- 
tiff t«  r<^;X.  It  aeema  probable  that  the 
eOfn*  lA  th«  JodsBKot  rendered  would  be 
WmXuA  bf  the  tema  of  the  mf/tUm,  bat  the 
mutVUew  U  ue€  one  we  are  here  reqolred  to 
paa*  ap<«.  Ko  oontxorenr  between  the  two 
cyB»paijUa  la  now  before  na.  The  laane  pre- 
ntfuUii  i»  whether  Seeler's  demurrer  to  the 
piJuioUff**  petition  waa  rU^itly  soatained. 

Tb«  Judgment  ia  affirmed. 

All  the  Jn«ti<na  ooncorring. 
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JOH\nOX.C.J.  lUaactiaa 
br  W.  F.  Meet  acaiaat  J.  T. 
lartaer,  aikiag  for  aa 
vmixatntjp  bntiiieaa  and  the 
taJB  aoaBB  of  vaaaej 
ana  to  ptaictiff.  aad  for 
ita  of  the  twBnwa  aa  au^tat 
doe  bf  the  aecoimting.    In  fe 
tion  he  alleged  that  daring 
i^mety  waa  in  the  actiTe 
linn  bnsncaa.  and  that  he 
oonrerted  to  faia  own 
cnina  of  taoiier  beionpng  to  the 
and  ttiereby  became  indebtad  to  the 
the  exact  amooiit  of  which  he  waa 
state,  owing  to  the  fact  ttiat  tlte 
waa  in  the  control  tA  the 
farther  alleged  that  idaintUf  waa 
to  pay  a  certain  Jndgment 


^=>rot  otlwr  caM*  ace  same  topic  and  KET-XmBEB  la  all  Kar-KamlMred  Diccata  and 


Digitized  by 


Google 


KanO  ICBTZ  y. 

(204 

firm  liability  amoontliig  to  $1,800,  one-baU 
of  which  the  defendant  owed  to  the  plalntltF. 
He  therefore  prayed  for  a  full  accounting  of 
all  the  partnership  biulness,  and  that  the  de- 
fendant be  adjudged  to  pay  one-half  of  the 
profits  to  the  plaintiff  and  also  $900,  one-half 
of  the  amonnt  plaintiff  was  compelled  to 
pay  on  the  Judgment  against  the  firm. 

On  Inotlon  of  the  defendant,  the  plaintiff 
was  ordered  to  set  out  more  fully  In  hla 
petition  the  time  he  paid  the  Judgment  for 
;^1,800,  how  and  by  whom  it  was  paid,  and, 
if  paid  by  another,  to  state  in  what  capacity 
such  person  was  acting,  and  that  if  it  was 
paid  by  his  trustee  in  bankruptcy,  whether 
or  not  plaintiff  had  been  discharged  as  a 
bankrupt.  '  Accordingly  plaintiff  filed  an 
amended  and  supplemental  petition,  and  in 
addition  to  his  former  averments  alleged  that 
the  Judgment  was  paid  in  June,  1918,  by  his 
trustee  in  bankruptcy  appointed  and  acting' 
in  a  case  in  the  United  States  District  Court 
against  plaintiff,  and  was  paid  under  an  or- 
der of  distribution  made  by  that  court  in  the 
bankruptcy  case.  It  was  further  alleged 
that  while  the  bankruptcy  case  was  closed, 
the  assets  distributed,  and  the  trustee  dis- 
charged, plaintiff's  application  for  a  dis- 
charge had  been  refused,  all  of  which  oc- 
curred before  the  present  action  was  brought. 
The  plaintiff  also  allied  that  on  November 
25,  1919,  he  was  compelled  to  pay. upon  a 
Judgment  rendered  on  partnership  liability 
the  sum  of  $2,000  in  cash  derived  from  ex- 
empt insurance  policies,  also  executed  his 
note  to  the  Judgment  creditor  for  (2,C00,  due 
m  monthly  Installments  of  $50  each,  and  he 
therefore  asked  to  recover  $2,360  upon  this 
transaction,  besides  the  $900  already  men- 
tioned, and  also  one-half  of  the  profits  found 
to  be  due  on  an  accounting  of  the  firm  busi- 
ness covering  the  period  of  the  partnership. 

The  defendant  objected  to  the  Jurisdiction 
of  the  court  as  to  the  last  cause  of  action 
set  out  in  the  amended  petition,  but  that 
objection  was  overruled,  and  that  ruling 
against  the  defendant  is  not  brought  up  for 
consideration  in  this  appeal. 

The  defendant  demurred  to  the  amended 
and  supplemental  petition  upon  the  ground 
that  it  did  not  state  a  cause  of  action  or 
ground  of  recovery  on  which  plaintiff  could 
maintain  an  action  against  the  defendant, 
and  this  demurrer  the  court  sustained.  Uf 
this  ruling  the  plaintiff  complains. 

[1]  It  is  contended  that  plaintiff  had  not 
stated  suifident  facts  to  require  an  account- 
ing. He  had  alleged  the  existence  of  the 
partnership,  that  it  bad  been  dissolved,  that 
there  had  been  no  accounting  of  the  partner- 
ship business,  and  that  during  the  existence 
of  the  partnership,  assets  and  funds  of  the 
firm  had  come  into  defendant's  hands,  which 
he  had  misappropriated,  and  by  reason  of 
which  he  was  Indebted  to  plaintiff  in  a  large 
sun,  the  exact  amount  of  which  he  was  un- 
able to  Btate.    An  action  for  accounting  la 
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an  appropriate  remedy  for  the  adjustment 

of  partnership  affairs  where  the  relation  haa 

ended  without  a  settlement  between  the  pturt- 

ners.    It  has  been  said: 

'^bere  is  an  implied  obligation  between  gen- 
eral partners  that  on  the  termination  of  the 
partnership  they  will  account  to  each  other  and 
settle  and  pay  any  balances  due  among  them- 
selves. To  bring  about  such  accounting  and  set- 
tlement a  cause  of  action  will  lie."  Brooks  r. 
Campbell,  97  Kan.  208,  155  Fac  41,  Ann.  Cas. 
1918D,  1105. 

It  is  said  that  the  plaintiff  failed  to  al- 
lege the  state  of  the  accounts,  or  that  any 
particular  amount  would  be  due  to  him  upon 
an  accounting.  This  is  not  essential  to  the 
maintenance  of  the  action.  He  does  state 
that  there  were  profits  which  had  been  kept 
and  converted  by  the  defendant,  and  he  set 
forth  reasons  why  he  could  not  give  the 
status  of  the  accounts  or  the  amount  of  the 
profits.  One  of  the  grounds  for  an  account- 
ing is  the  matter  of  discovery,  and  the  ab- 
sence of  a  statement  of  the  amount  due  man- 
ifestly does  not  prevent  an  accounting.  Ac- 
counting is  the  ordinary  remedy  used  in  set- 
tling mutual  accounts  between  partners 
where  the  partnership  has  been  dissolved, 
and  the  facts  stated  appear  to  warrant  a 
general  accounting  between  the  plaintiff  and 
defendant  Carlin  v.  Donegan,  15  Kan.  495; 
Norman  v.  Oonn,  20  Kan.  169;  Turner  v. 
Otis,  30  Kan.'l,  1  Pac.  19;  Clarke  v.  Mills, 
36  Kan.  39ii,  13  Pac.  569;  30  Cyc.  681. 

[2]  There  is  a  further  contention  that  the 
claims  against  the  defendant  passed  to  a 
trustee  in  bankruptcy,  and  is  no  longer  avail- 
able to  the  plaintiff  as  a  cause  of  acticm 
against  the  defendant.  It  may  be  obsei^ved 
that  the  partnership  was  not  adjudged  a 
bankrupt  The  right  of  the  plaintiff  to  con- 
tribution for  payments  of  partnership  liabil- 
ities arose  after  the  plaintiff  was  adjudged  a 
bankrupt  The  general  rule  is  that  all  prop- 
erty and  rights  of  action  except  that  which 
is  exempt  pass  to  a  trustee  in  bankruptcy. 
Whatever  rights  the  trustee  mentioned  ml^t 
nave  had  to  the  claims  of  plaintiff  against 
defendant,  it  does  not  appear  that  he  as- 
serted any.  The  trustee  is  not  required  to 
accept  assets  or  rights  of  the  bankrupt,  which 
are  of  an  onerous  or  unprofitable  character. 
It  may  be  that  the  trustee  deemed  the  claims 
of  plaintiff  to  be  of  such  a  questionable  char- 
acter and  of  so  little  value  that  he  concluded 
not  to  risk  the  burden  and  the  expense  of  the 
litigation  against  defendant  At  any  rate 
it  does  not  appear  that  be  claimed  the  rights 
during  his  trusteeship,  and  it  is  alleged  that 
the  trust  had  been  closed  and  the  trustee 
discharged.  The  inference  from  these  aver- 
ments Is  that  the  claims  have  been  aban- 
doned, and  in  such  case  the  bankrupt  may 
assert  title  to  property  which  tbe  trustee 
declines  to  accept  3  R.  C.  L.  229.  Assets 
or  rights  renounced  by  a  trustee  are  not  ex- 
tinguished  by    the   bankruptcy   proceeding. 
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and,  if  they  are  not  barred  by  some  statute 
of  limitation,  the  right  to  recoTor  on  than 
may  be  asserted  by  the  bankrupt  after  the 
trust  estate  Is  closed.  Beeson  v.  Shlvely,  28 
Kan.  S7'i.  In  speaking  of  one,  Eagener,  who 
had  been  adjudged  a  bankrupt  and  the  inter- 
est he  retained  in  unadminlstered  assets,  it 
was  held  that  upon  the  qualiflcatim  ot  the 
trustee  all  of  the  property  of  the  bankrupt 
vested  in  a  sense  in  the  trustee,  and  that  any 
of  the  property  not  disposed  of  by  him  re- 
verted to  the  bankrupt    It  was  there  said: 

"Bnt  at  an  times  Hagener  had  an  actual  in- 
terest in  the  property,  which  became  a  perfect 
title  when  it  was  not  needed  to  pay  his  in- 
debtedness or  when  for  any  reason  the  trustee 
was  discharged  without  having  used  it  for  that 
purpose.  This  interest  in  the  land  in  question, 
with  the  rents  thereof,  Hagener  and  wife  con- 
veyed to  the  appellees  before  he  was  discharged 
in  the  bankruptcy  proceeding,  and  upon  his 
discharge  all  his  rights  in  and  to  the  property 
held  by  the  trustee  reverted  to  his  grantees." 
Robertson  v.  Howard,  82  Kan.  688,  10»  Fae. 
096. 

In  another  case  dealing  with  the  reversion 
of  unclaimed  and  unadminlstered  property 
of  a  bankrupt.  It  was  held  that: 

"The  title  only  passed  to  the  trustee  for  the 
purpose  of  the  trust,  and  when  the  administra- 
tion of  the  trust  was  completed  and  the  trus- 
tee discharged,  his  special  title  to  the  property 
undisposed  of  in  the  administration  of  the 
trust  reverted  to  and  became  again  merged  in 
the  original  title  of  the  bankrupt."  Hanson  v. 
First  National  Bank  ot  Center,  61  Tez.  Civ. 
App.  18, 128  S.  W.  1147. 

See,  alao,  Griilln  t.  Mutual  Life  Ins.  Go, 
119  Ga.  664,  46  S.  E.  870. 

It  is  said  that  the  trustee  may  have  had  no 
knowledge  of  and  did  not  in  fact  abandon 
these  claims,  and,  further,  that  the  trust  may 
be  or  may  have  been  reopened  on  the  appli- 
cation of  creditors,  but  averments  carrying 
a  different  import  are  set  forth  in  plaintiff's 
pleading,  and  if  such  facts  exist  they  may 
be  set  up  in  the  defendant's  answer. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  overrule 
the  defendant's  demurrer  to  the  amended 
and  supplemental  petition  of  plaintiff. 

All  the  Justices  concurring. 


STATE  V.  NASH.     (No.  23639.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Syllabut  by  the  Court.) 

I.  False  pretenses  (9=37(1)— "Puffing,"  If  con- 
sisting of  a  false  representation  designedly 
made  to  cheat  and  having  sscfa  effect,  Is  a 
"falso  pretensA." 

While  the  statute  providing  for  punish- 
ment of  "false  pretenses"  (Gen.  St  1916,  { 
8467)  does  not  cover  that  form  of  dissembling 


•  known  as  "puffing,"  a  false  representation,  de- 
'  signedly  made  to  cheat  and  defraud,  and  hav- 
ing that  effect  is  a  false  pretense. 

[Ed.  Note.— For  other  definitions,  see  Words 
I  and  Phrases,  First  and  Second  Series,  False 
Pretense.] 

2.  False  pretenses  C=»8  OBe  to  wbosi  made  Is 
under  no  obligation  to  Institute  Independent 
Investigation. 

One  to  whom  false  representations  are 
made  is  under  no  obligation  to  institute  an  in- 
dependent investigation  of  the  truth  of  the  rep- 
resentations. 

3.  False  pretenses  «=97(3),  51— Expression  ef 
opinion  Is  not  a  false  pretense;  whether  «■ 
assertion  of  value  was  intended  as  a  state- 
ment of  fact  and  oonstltutes  a  false  prete«s«k 
is  a  Jury  question. 

Generally  an  expression  Qf  opinion,  under- 
stood to  be  such,  is  not  a  false  pretense. 
Whether  or  not  an  assertion  of  value  is  to  be 
regarded  as  an  expression  of  opinion  depends 
on  circumstances.  If  made  with  the  design  that 
it  shall  be  accepted  and  acted  on  as  a  statement 
of  existing  fact  H  niay  be  so  regarded.  Wheth- 
er or  not  it  should  be  so  regarded  is  a  question 
for  the  Jury. 

4.  False  pretenses  9=sb4— Absurdity  of  repre- 
sentations ohargad  Is  no  defense  If  complain- 
ant iiras  deceived. 

In  a  prosecution  for  false  pretense,  absurd- 
ity of  the  representations  charged  may  be  rele- 
vant to, the  question  whether  the  complainant 
relied  on  them  and  was  deceived,  but  absurdity 
is  no  defense  if,  other  elements  of  the  of- 
fense being  present  the  complainant  was  de- 
ceived. 

6.  Criminal  law  «=»374— Rule  permitting  evl- 
tfenoe   of   similar   representations  does   not 
require  tbein  to  be  precisely  the  same. 
The   rule    permitting    evidence    of    similar 
false    representations   to   be   introduced   in    a 
prosecution   for   false    pretense   does   not  re- 
quire the  evidential  representations  to  be  pre- 
cisely the  same  as  the  pretense  charged. 

6.  Criminal  law  «=>448(3),  823(2,  A).  1160— 
False    pretenses   «=37(4),   52— Compialaiag 
witness'   statement   as  to  cause  of   parting 
with  property  held  oompetent,  and  he  was  not 
bound  to  Investigate  truth  of  defendant's  rep- 
resentations;   Instraotloas  that  statute  deals 
only  with  transaotions  such  as  to  deceive  «■ 
ordinarily  prudent  person  held  properly  re- 
fused; the  use  of  material  avenatnts  alleged 
in  the  Informatten  In  an  InstruoUon  held  not 
misleading  where  false  pretense  was  limited 
to  matters  of  fact;   coupling  expressions  of 
opinion  with  false  pretenses  does  not  relieve 
defendant;    instruction  on  moving  cause  for 
parting  with  property  held  not  to  assume  that 
defendant   mads  false  representations;    evi- 
dence held  sulRolent  to  sustain  convlatiea. 
Assignments  of  error  relating  to  refusal  to 
quash  the  information,  admission  in  evidence 
of  similar  false  pretenses,  instmctiona  rinsed, 
instructions  given,  sufficiency  of  the  evidence 
to  sustain  the  verdict  and  other  snhjecta,  con- 
sidered,  and   held   to   be   without  aubataatial 
merit 
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Ajfpe&i  from  District  Court,  Rice  County. 

W.  C.  Naab  waa  convicted  of  obtaining 
property  by  means  of  fraudulent  representa- 
tions, and  be  appeals.    Affirmed. 

John  Madden,  John  Madden,  Jr.,  and  O. 
B.  Dunn,  all  of  Wichita,  for  appellant 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Ben 
Jones  and  L.  E.  Quinlan,  both  of  Lyons,  for 
the  State. 

BCRCH.  J.  The  defendant  was  c<mTicted 
of  obtaining  property  by  means  of  fraudu- 
lent representations,  and  appeals. 

The  defendant  Is  a  stockbroker,  who  lives 
In  Wichita.  In  October,  1920,  he  went  to 
Rice  county,  and  called  on  persons  owning 
Kansas  Casualty  &  Surety  Company  stock. 
Near  Sterling  he  Interriewed  F.  h.  Matthews 
and  Ben  Harrison.  At  Sterling  he  called  on 
Mrs.  Lillian  Coleman.  Going  from  Sterling 
to  the  yldnlty  of  Boshton,  he  made  a  trade 
for  Albert  J.  Tan  Cleave's  Casualty  Company 
stock.  At  Bushton,  he  Interviewed  Bert  C. 
Shonyo.  The  Kansas  Casualty  &  Surety 
Company  was  a  Wichita  company,  its  stock 
had  paid  no  dividends  for  several  years,  and 
there  was  testimony  that  It  was  worth  from 
J(6  to  $8  per  share.  To  each  of  the  persons 
"named  the  defendant  ofTered  to  trade  Stan- 
ley-Jones Royaity  units  for  Casualty  C<xn- 
pany  stock.  The  Stanley-Jones  Royalty  com- 
slsted  of  one-stzteenth'Of  the  oil  production 
of  320  acres  of  land  in  the  Qlblng-Peabody 
field,  for  which  the  promoters  paid  $120,000. 
Twelve  wells  were  drilled  on  the  land.  One 
was  a  dry  bole ;  one  made  a  showing  of  oil ; 
nine  were  producing  wells ;  one  might  be  re- 
garded as  a  producing  well.  By  October, 
1920,  the  wells  had  gone  down  to  small  pro- 
duction. It  was  necessary  to  erect  treating 
tanks  and  steam  the  oil,  on  account  of  pres- 
ence of  water.  The  Royalty  was  divided  Into 
480,000  units,  without  par  value,  and  worth 
on  the  market.  In  October,  1920,  between 
12%  and  20  or  25  cents  per  unit  Bulletin 
No.  15  of  the  Royalty,  announcing  paym«it 
of  dividend  for  the  period  July  15  to  Septem- 
ber 15,  1920,  gave  the  dividend  as  .003.  The 
amount  of  the  dividend  was  $1,440.  The 
number  1,440  is  .003  of  the  number  480,000. 
Of  course  dollars  and  unvalued  royalty  units 
cannot  be  stated  in  percentages  of  each  oth- 
er; but  If  the  480,000  units  be  regarded  as 
worth  $1  each,  the  total  dividends  paid  from 
about  June,  1919,  to  October  1,  1920,  amount- 
ed to  10.25  per  cent  • 

Van  Cleave  Is  a  bachelor,  67  years  old  at 
the  time  of  the  trial,  who  lives  on  a  farm, 
but  has  retired  from  active  farming.  About 
sundown  on  October  28,  1920,  the  defoidant 
arrived  at  Van  Cleave's  farm  in  a  closed 
car.  Van  Cleave  recognized  the  defendant 
as  the  man  who  sold  him  250  shares  of  Cas- 
ualty Company  stock  six  years  before.  The 
defendant  said  he  was  sorry  he  had  sold  Van 
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Cleave  the  Casually  Company  stock,  *and  was 
there  to  try  to  help  him  get  his  money  out 
of  It  Van  Cleave  knew  nothing  about  Stan- 
ley-Jones Royalty,  but,  relying  on  the  defend- 
ant's representations  concerning  it,  traded 
his  Casualty  Company  stock  for  2,875  units 
of  the  Royalty.  According  to  the  defend- 
ant's story,  be  did  not  sell  the  Casualty 
Company  stock  to  Van  Cleave.  Van  Cleave 
was  well  Informed  concerning  the  Rftyalty, 
pressed  the  defendant  to  take  Casualty  Com- 
pany stock  for  Royalty  units,  would  not  wait 
to  read  bulletin  15  by  the  defendant's  flash- 
light, and  within  a  few  minutes  had  suc- 
ceeded in  getting  his  Casualty  Company 
stock  into  the  defendant's  hands,  on  the  de- 
fendant's promise  to  send  a  certificate  for 
2,875  units  of  the  Royalty. 

The  Information  charged  false  representa- 
tions made  to  Van  Cleave  whereby  he  was  in- 
duced to  part  with  his  property,  which  may 
be  stated,  and  for  convenience  may  be  num- 
bered, as  follows: 

(I)  Casualty  Company  stock  was  inractical- 
ly  WOTthless. 

&)  The  Casualty  Company  had  reduced  the 
Unes  of  risks  It  had  been  writing  from  11 
to  8. 

(3)  2,875  Royalty  units  were  of  the  reason- 
able value  of  $5,750. 

(4)  The  entire  Stanley-Jones  Royalty  was 
divided  into  100,000  units. 

(5)  There  were  10  paying  oil  wells  on  the 
lease  from  whld|!:the  Royalty  was  derived. 

(6)  There  waiMbvom  for  many  more  wells 
on  the  lease.         ' 

(7)  The  Royalty  was  paying  7  per  cent 
per  month  on  each  unit 

(8)  The  Royalty  had  paid  a  like  amount 
for  some  months  previous  to  October  28, 
1920. 

(9)  The  par  value  of  each  Royalty  unit  Was 
$2. 

(10)  The  oil  wells  on  the  lease  were  good 
wells. 

(II)  There  was  no  water  trouble  in  the 
Elblng-Peabody  oil  field  In  which  the  lease 
was  located. 

Van  Cleave  testified  the  defendant  told 
him  the  Casualty  Company  stock  was  very 
nearly  worthless;  the  company  was  talking 
of  cutting  down  the  capital  stock  50  per 
cent ;  the  company  had  originally  carried  11 
lines  of  risk,  but  were  then  writing  only  3; 
it  looked  as  if  the  company  was  going  to  the 
bad;  the  defendant  had  sold  his  own  Casu- 
alty Company  stock  at  a  loss,  and  was  trying 
to  befriend  Van  Cleave.  The  Royalty  units 
were  selling  for  $2  per  unit,  and  the  defend- 
ant put  a  value  on  the  2,876  units  of  5,700 
and  some  dollars.  The  defendant  said  there 
were  10  producing  wells  on  the  lease,  and 
there  was  rocnn  for  90  more  wells.  The  Roy- 
alty was  paying,  and  had  been  paying,  7  per 
cent.  i)er  month  on  each  unit.  The  par  value 
of  each  unit  was  $1.    The  witnesB  took  It  for 
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granted  the  wells  were  good  wells.  Nothing 
was  said  about  water  trouble,  and  the  wit- 
ness made  no  moitlon  of  the  number  of  units 
into  which  the  Boyalty  was  divided. 

From  the  foregoing  summary  it  appears 
the  charge  that  representations  1,  2,  3,  0,  7, 
and  8  were  made  was  fairly  sustained.  Van 
Cleave  testlfled  he  relied  on  the  defendant's 
statements  in  exchanging  hla  Casualty  Com- 
pany stock  for  Royalty  imits.  When  cross- 
examined  for  specific  statements  on  which 
he  depended,  he  mentioned  particularly  the 
statement  that  the  Royalty  was  paying  7  per 
cent,  per  month,  and  testified  the  defendant 
said  he  would  have  bis  money  all  back  inside 
of  eight  months. 

Matthews,  Harrison,  Mrs.  Coleman,  and 
Shonyo  were  called  as  witnesses  for  the 
state.  To  Matthews  the  defendant  said  he 
had  some  Stanley^ones  Royalty  which  he 
would  trade  for  the  witness'  Casualty  Com- 
pany stock,  and  in  the  conversation  the  de- 
fendant made  representations  2,  4,  9,  and  11. 
The  defendant  said  there  were  three  produc- 
ing wells  on  the  Royalty  lease,  and  room  for 
many  more.  The  Royalty  was  paying  1  per 
cent,  per  month  on  each  unit.  The  Casualty 
Company  was  not  doing  any  business  hard- 
ly, and  its  stock  was  worth  $5  or  $6  per 
share  on  the  market.  To  Harrison  the  de- 
fendant said  he  had  a  contract  to  get  so 
many  shares  of  Casualty  Company  stock, 
and  when  he  got  that  many  he  did  not  want 
any  more.  The  CasuaJU^,  Company  was 
about  "busted,"  and  was,,fQlng  to  make  an 
assessment  of  50  per  cent  The  defendant 
would  give  $5.60  per  share  for  the  stock. 
There  were  10  producing  wells  on  the  Royal- 
ty lease.  The  units  were  worth  $2,  and  were 
paying  7  per  cent,  per  year  on  the  dollar. 
The  defendant  said  the  Royalty  was  divided 
Into  100,000  units,  and  they  were  not  trou- 
bled with  water  in  the  Peabody  field.  When 
talking  to  Harristm  about  the  dividends  the 
Royalty  was  paying,  the  defendant  had  in 
his  hand  a  tjrpewritten  bulletin,  and  he  fig- 
ured the  amount  from  figures  on  the  bulle- 
tin. The  defendant  offered  to  trade  Stanley- 
Jones  Royalty  to  the  witness  for  his  Casual- 
ty stock.  Mrs.  Coleman's  recollection  was 
vague,  and  her  testimony  unimportant.  To 
Shonyo  the  defendant  offered  to  exchange 
Royalty  units  for  Casualty  Company  stock, 
and  made  representations  4,  7,  and  11.  The 
defendant  said  the  Casualty  Company  was 
in  bad  shape,  and  was  going  to  cut  down  the 
stock  60  per  cent  The  stock  was  selling  at 
$5.50  per  Share.  The  Royalty  units  were  of 
the  value  of  $2  per  unit  the  par  value  being 
much  leas.  The  Casualty  Company  stock 
had  not  b«eia  paying  dividends,  and  one  of 
the  things  the  witness  wanted  to  know.  If 
he  traded,  was  what  dividends  the  Royalty 
was  paying. 

The  testimony  given  by  the  defendant  and 
his  witnesses  contradicted  the  testimony  of 


the  state's  witnesses  in  respect  to  all  mat- 
ters essential  to  conviction,  and,  if  believed 
by  the  Jury,  would  have  exculpated  the  de- 
fendant. 

A  motion  was  made  to  quash  the  informa- 
tion,  on  grounds  patently  untenable.  The  in- 
formation charged  a  public  ofTense,  under  the 
statute  relating  to  false  pretenses.  It  was 
specific,  definite,  and  certain  respecting  the 
offense  charged,  the  party  charged,  and  the 
intent  charged.  It  s^arately  and  specifical- 
ly pleaded  falsity  of  each  repre8entatl<» 
charged  as  having  been  made.  It  did  not 
contain  repugnant  or  inconsistent  allega- 
tions, and  it  plainly  informed  the  defendant 
of  what  he  would  be  obliged  to  meet  But 
one  ofTense  was  stated,  committed  by  a  single 
means,  and  it  was  neither  necessary  nor 
proper  to  devote  a  separate  count  to  each 
false  pretense. 

[1, 2]  The  statute  reads  as  follows: 

"Every  person  who,  with  intent  to  cheat  or 
defraud  another,  shall,  designedly,  by  means  of 
any  false  token  or  writing,  or  by  any  other 
false  j)reteDse,  obtain  the  signature  of  any 
person  to  any  written  instrument  or  obtain 
from  any  person  any  money,  personal  property, 
right  in  action,  or  any  other  valuable  thing 
or  effects  whatsoever,  upon  conviction  thereof 
shall  be  punished  in  the  same  manner  and  to 
the  same  extent  as  for  feloniously  stealing  the 
money,  property  or  thing  [so]  obtained."  Gen. 
Stat  1915,  i  8467. 

The  defendant  discusses  the  policy  of  the 
statute.  He  contends  that,  in  tills  commer- 
cial age  of  stocks  and  bonds  and  blue-sky 
securities,  salesmen  ought  to  be  perfectly 
free  to  exaggerate  desirability  of  what  they 
want  to  dispose  of,  and  to  disparage  desir- 
ability of  what  they  want  to  get,  without 
any  liability  for  consequences  of  their  utter- 
ances; the  rule  of  caveat  emptor  ought  to 
apply  quite  strictly  to  farmers  like  Van 
Cleave  when  dealing  with  stockbrokers:  and 
the  defendant  is  exercised  lest  the  revenues 
of  the  state  be  exhausted'  in  building  Jails  if 
common  honesty  be  enforced  in  business 
transactions.  See  11  R.  C.  L.  829.  This 
court's  attitude  toward  the  form  of  dissem- 
bling known  as  "dealer's  talk"  was  expressed 
in  the  opinion  in  the  case  of  Foote  v.  Wilson, 
104  Kan.  191,  178  Pac.  430.  However  detest- 
able it  may  be,  mere  "puffing"  Is  not  reach- 
ed by  the  statute.  The  statute,  however, 
does  reach  false  pretense,  and  a  false  rep- 
resMitation,  designedly  made  to  cheat  or  de- 
fraud, and  having  that  effect,  is  a  false  pre- 
tense within  the  meaning  of  the  statute. 
State  V.  Terrlll,  87  Kan.  745,  125  Pac  65.  A 
person  in  Van  Cieave's  situation  Is  under  no 
obligation  to  make  an  Independent  Investiga- 
tion. He  may  rely  on  statements  made  to 
him  as  statements  of  fact,  as  being  true. 
Should  he  do  so  to  his  injury,  the  doctrine 
of  caveat  emptor  cannot  absolve  the  preten- 
der.   If  this  interpretation  at  the  statute 
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sbould  overcrowd  the  penitentiary  with  a 
tribe  of  conscienceless  salesmen  who  think  It 
smart  to  deceive,  the  people  of  the  state  will 
bear  up,  notwithstanding  hard  times  and 
high  taxes.  Meanwhile  there  will  be  abun- 
dant opportunity  for  sincere  men  to  render 
honest  service  in  the  stock,  bond,  and  oil 
royalty  business. 

[3]  The  defendant  says  the  statute  does 
not  cover  expressions  of  opinion,  and  that 
representations  1  and  3  were  merely  expres- 
sions of  opinion.  Generally  an  expression  of 
opinion,  understood  to  be  such.  Is  not  a  false 
pretense.  Whether  or  not  an  assertion  of 
value  Is  to  be  regarded  as  An  expression  of 
opinion  or  a  statement  of  fact  depends  on 
circumstances.  If  a  farmer  were  to  ask  a 
grain  dealer  what  wheat  is  worth  today,  the 
answer  would  not  express  an  opinion.  If 
the  grain  dealer  were  to  ask  the  farmer 
what  his  farm  is  worth  today,  the  answer 
would  express  an  opinion.  In  one  Instance 
value  would  be  understood  to  be  known  mar- 
ket price ;  In  the  other,  the  elements  of  value 
would  be  so  numerous  and  varied  that  farm- 
ers and  real  estate  men  would  differ  in  their 
estimates,  and  necessarily  no  more  than  an 
opinion  could  be  expressed.  Subke  v.  Gen- 
der, 97  Kan.  414,  419,  155  Pac.  793.  In  any 
case,  however,  a  statement  of  value  may  be 
made  with  the  distinct  purpose  that  it  shall 
be  accepted  and  acted  on  as  a  statement  of 
existing  fact.  Should  the  purpose  succeed, 
the  person  making  the  statement  cannot  fall 
back  on  the  opinion  rule  when  prosecuted 
for  false  pretense.  Whether  a  statement  la 
one  of  fact  or  one  of  opinion,  in  the  sense 
Indicated,  is  a  question  for  the  Jury.  Wil- 
Uams  T.  State,  77  Ohio  St.  468,  83  N.  E.  802, 
14  L.  R.  A.  (N.  S.)  1197,  and  authorities  cited 
in  the  opinion ;  25  C.  J.  597,  |  24 ;  case  note, 
14  I*  B.  A.  (N.  S.)  1197. 

[4]  The  defendant  presented  to  the  district 
court  in  various  ways,  and  argues  here,  the 
subject  of  absurdity  of  representations.  The 
better  rule  Is  that  absurdity  and  Irratimal- 
ity  may  be  considered  by  the  Jury  as  bearing 
on  the  question  whether  the  complainant  re- 
lied on  the  representations  and  was  deceiv- 
ed, and  perhaps  as  bearing  on  the  question 
whether  the  defendant  intended  to  deceive. 
If,  however,  these  questions  be  determined 
against  the  defendant,  other  elements  of  the 
offense  being  present,  it  Is  sufficient  that  the 
complainant  was  deceived.  State  v.  COiance, 
82  Kan.  388,  390,  108  Pac.  789,  27  I*  B,  A. 
(N.  S.)  1003,  20  Ann.  Cas.  1C4 ;  25  C.  J.  598, 
{  26;  note,  L.  R.  A.  1916C,  1104.  The  sub- 
ject, however,  is  of  no  Importance  In  this 
case,  because  none  of  the  representations 
charged  as  having  been  made  was  irrational 
or  absurd.  The  statements  in  reference  to 
Casualty  (Company  stock  were  believable. 
Great  fortunes  are  so  often  made  In  the  oil 
business  in  Kansas  that  the  representations 
concerning  the  Stanley-Jones  Royalty  Indicat- 


ed it  belonged  to  a  comparatively  moderately 
remunerative  class  of  investment.  When  the 
Royalty  was  organized,  the  prospects  were 
that  units  would  be  of  much  greater  value 
and  would  pay  much  higher  dividends  than 
the  defendant  represented  to  Van  Cleave. 
One  of  the  wells  produced  4,200  barrels  of 
oil  per  day,  and  was  the  largest  in  that  field. 
In  proved  territory  the  practice  is  to  drill 
18  wells  on  each  80  acres,  so  that  normally 
the  tract  from  which  the  Royalty  was  pro- 
duced would  sustain  72  wells.  The  difficulty 
was  the  oil  sand  proved  to  be  but  a  few  feet 
in  thickness,  and  each  new  well  shnply  off- 
set those  already  drilled. 

[5]  The  defendant  complains  because  the 
court  admitted  the  testimony  of  Matthews, 
Harrison,  and  Shonyo.  The  argimient  Is 
this:  The  rule  admitting  evidence  of  other 
pretenses  contemplates  similar  pretenses; 
the  word  "similar"  is  derived  from  the  Latin 
word  "similis,"  and  means  precisely  alike, 
exactly  corresponding,  resembling  in  all  re- 
spects; therefore,  unless  the  defendant  said 
to  the  witnesses  the  Identical  things  he  said 
to  Van  Cleave,  their  testimony  was  inadmis- 
sible. The  defendant  evidently  consulted  an 
old  dictionary,  and  did  not  read  far  enough 
in  the  one  he  did  consult.  Formerly  the 
primary  meaning  of  "similar"  was  that  ex- 
pressed In  the  defendant's  definition.  Long 
ago,  however,  approved  usage  sanctioned  a 
meaning  Indicating  somewhat  of  likeness. 
Webster's  Unabridged .  Dictionary,  Ed.  1870. 
Later  the  word  lost  its  original  primary  sig- 
nification, and  It  Is  now  used  in  virtual  con- 
tradistinction to  exact  likeness: 

"Nearly  corresponding;    reaembling  in  many 

respects;  somewhat  like;    having   a   general 

likenenB."  Webster's  New  International  Dic- 
tionary. 

In  a  particular  Instance,  context  may  Indi- 
cate likeness  to  the  degree  of  identity,  but 
generally  partial  resemblance  only  is  meant 
Century  Dictionary;  Black's  Law  Diction- 
ary; Bouvler's  Law  Dictionary,  Rawle's  3d 
Revision. 

If  the  word  "similar"  bore  the  meaning 
for  which  the  defendant  contends,  the  rule 
would  be  stated  without  using  It,  because  it 
Is  not  essential  that  evidential  representa- 
tions be  precisely  the  same  as  the  pretense 
charged.  The  nature  of  the  transactions  In 
which  representations  were  used  is  looked  to, 
and  it  is  sufficient  If  the  evidential  transac- 
tions resemble  the  offense  charged  in  gener- 
al outline,  although  differing  in  details,  in- 
cluding representations.  State  v.  Matbes, 
108  Kan.  488,  491,  196  Pac.  607 :  25  G.  J.  649. 

[6]  The  defendant  says  false  pretenses 
must  be  relied  on.  The  court  so  directed  the 
Jury.  The  defendant  says,  however.  Van 
Cleave  was  not  moved  to  part  with  his  prop- 
erty because  of  the  defendant's  statements. 
Van  Cleave  testified  to  the  contrary.  His 
testimony  was  competent  proof  of  the  fact 
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(State  T.  Hetri<^,  84  Kan.  157,  113  Fac.  383, 
34  L.  R.  A.  [N.  S.]  642),  and  the  Jury  has 
decided  the  matter. 

A  requested  instruction  that  the  jury 
might  consider  Van  Cleaye's  precaution  or 
lack  of  precaution  in  ascertaining  condTtlons 
affecting  the  value  of  property  the  subject 
of  exchange  was  properly  refused,  and  the 
court  properly  advised  the  Jury  Van  Cleave 
was  not  bound  to  investigate  the  truth  or 
falsity  of  what  the  defendant  said,  but  was 
privileged  to  rely  on  the  truthfulness  of  the 
defendant's  rftpresentations. 

Requested  Instructions  to  the  effect  that 
the  statute  deals  only  with  transactions  so 
flagrant,  shifty,  and  deceptive  as  to  deceive 
an  ordinarily  prudent  person,  and  embodying 
the  defendant's  notions  of  absurdity  and  of 
caveat  emptor,  were  properly  refused,  for 
reasons  which  have  been  indicated. 

The  court  correctly  limited  the  term  "false 
pretense"  to  false  representation  of  an  ex- 
isting fact  or  of  a  past  fact,  and  carefully 
distinguished  opinions  relating  to  value, 
opinions  looking  to  the  future,  and  proniises 
looking  to  the  future,  by  Instructions  which 
are  not  complained  of.  This  being  true,  use 
of  the  expression  "material  averments  alleg- 
ed In  the  Infonnatloa"  was  not  misleading  In 
an  instruction  relating  to  the  extent  of  proof 
necessary  to  warrant  conviction.  The  In- 
struction was  based  on  the  decisions  of  this 
court  in  the  cases  State  v.  Hetrick,  84  ELan. 
167,  113  Pac.  383,  34  L.  R.  A.  (N.  S.)  642, 
and  State  t.  Terrlll,  87  Kan.  .745,  125  Paa 
65. 

An  instruction  that  the  coupling  of  ex- 
pressions of  opinion  with  false  representa- 
tions does  not  relieve  from  responsibility  for 
the  representations  was  properly  given. 
State  T.  Terrlll,  87  Kan.  745,  125  Pac.  65. 

In  a  categorical  statement  of  the  elements 
of  the  offense  charged,  the  court  instructed 
the  Jury  that,  before  the  defendant  could  be 
convicted,  it  was  necessary  for  the  state  to 
prove,  beyond  reasonable  doubt,  that  the  de- 
fendant made  to  Van  Cleave  the  false  repre- 
■entatlons  charged,  or  some  material  part  of 
them.  This  being  true,  there  is  no  founda- 
tion for  the  assertion  that,  in  an  instruction 
relating  to  moving  cause  for  parting  with 
property.  It  was  assumed  as  a  fact  that  the 
defendant  did  mal<e  false  representations. 

The  court  gave  an  instruction  properly 
stating  the  purposes  for  which  evidence  of 
other  representations  was  admitted,  and 
proi>erly  limited  the  use  to  be  made  of  such 
evidence.  A  complaint  that  the  instruction 
failed  to  express  the  defendant's  doctrine  of 
similarity  need  not  be  discussed.  The  de- 
fendant's real  complaint  Is  this:  There  were 
10  producing  wells  on  the  land  from  whldi 
the  Royalty  was  derived.  The  Royalty  was 
paying  nearly  1  per  cent,  per  month.  The 
Casualty  Company  stock  was  nonproductive, 
and  the  company  bad  discontinued  writing  3 


kinds  of  risks.  The  defendant  testified  be 
did  make  substantiaUy  these  statemraits.  Ac- 
cording to  the  witnesses  for  the  state,  the 
defendant  made  widely  different  stat^nents 
about  the  same  subject,  as,  for  example,  roy- 
alty dividends,  when  there  was  no  reason 
for  his  doing  so.  This  indicated  faulty 
memory,  or  Indicated  the  defendant  was  mis- 
understood. Only  a  few  of  the  representa- 
tions charged  in  the  information  as  made  to 
Van  Cleave  were  made  to  him,  and  nearly 
all  the  representations  which  the  testimony 
Indicated  were  made  to  others  were  not 
made  to  Van  Cleave.  In  this  state  of  the 
evidence,  which  the  Jury  probably  did  not 
carefully  analyze,  the  defendant  may  have 
been  convicted  of  defrauding  Van  Cleave  by 
representations  which  he  did  not  make  to 
Van   Cleave. 

The  Jury  were  wai;ranted  in  believing  the 
defendant  set  out  to  gather  np  Casualty 
Company  stock  then  in  the  hands  of  Rice 
county  holders  by  trading. Royalty  units  for 
it.  Both  stock  and  royalty  were  stale,  but 
there  was  profit  in  making  an  exchange  on 
advantageous  terms.  There  was  evidence 
that,  to  gain  his  ends  in  prosecutloii  of  that 
enterprise  the  defendant  habitually  misrQ>- 
resented  material  facts  to  persons  whom  he 
approached.  The  Jury  were  compelled  to  de- 
termine, from  conflicting  testimony,  whether 
or  not  Intentional  falsehood  characterized 
the  defendant's  conduct,  and  it  is  outside  the 
province  of  this  court  to  debate  that  subject. 
The  defendant's  method  of  dealing  with  14at- 
thews  and  Harrison  and  Shonyo  illuminated 
with  strong  light  the  method  of  dealing  with 
Van  Cleave.  The  rule  of  law  recognizing 
similar  pretenses  as  relevant  and  material 
is  simply  jural  recognition  of  what  common 
e:q)erlence  proves  to  be  true.  The  court  told 
the  Jury  the  defendant  should  be  convicted, 
if  at  all,  for  representations  made  to  Van 
Cleave,  and  explained  to  the  Jury  the  bearing 
on  the  question  of  guilt  of  representations 
made  to  othem  In  criminal  cases,  argu- 
ment of  counsel  is  allowed  In  order  that  ev- 
idence may  be  adequately  analyzed  for  the 
benefit  of  the  Jury.  Presumably,  counsel  for 
the  defendant  made  clear  to  the  Jury  Just 
what  representations  charged  as  having  been 
made  to  Van  Cleave  were  not  made  to  him, 
and  pointed  out  those  representations  testi- 
fied to  by  others  which  were  not  made  to 
Van  Cleave.  The  district  court  reviewed  the 
proceeding,  on  motion  of  the  defendant  for  a 
new  trial,  and  approved  the  verdict  Under 
these  circumstances,  this  court  is  not  au- 
thorized to  say  that  the  Jury  misconceived 
or  misapplied  the  evidence  or  misapplied  the 
law. 

Some  minor  subjects  of  (xnnplalnt — ^no 
copy  of  the  certificate  of  Royalty  unite  at- 
tached to  the  Information,  indorsement  of 
names  of  witnesses  on  the  information  at 
the  trial,  and  omission  to  prove  the  Casualty 
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Company  was  a  corporatidn—and  some  rami- 
flcatioiis  of  the  argument  in  tbe  defendant's 
brief  and  supplemental  brief  have  been  con- 
sidered, and  are  not  deemed  of  sufflcioit  im- 
portance to  require  further  extension  of  this 
opinion. 

The  Judgment  of  the  district  court  la  af- 
Armed. 

AU  the  Justices  concurring. 


GORMLEY  ftt  al.  V.  RURAL  HIGH  SCHOOL 

BOARD  OF  RURAL  HIGH  SCHOOL 

DI8T.  NO.  5,  et  al.    (No.  24000.) 

(Supreme  Oourt  of  Kansas.     Feb.  11,  1922.) 

(Spttalnu  by  the  Court.) 

MaadamM  «=>  1 4S— Resident  olttzens  and  tax- 
payers having  ohlldren   of  Mgh  school  age 
held   not  entitled   to   mandamus   compelling 
•leotlon  to  disorganize. 
Persons  who  are   residents,   citizens,   elec- 
tors, and  taxpayers  of  a  rural  high  school  dis- 
trict and  have  children  of  high  school  age  do 
not  have   such   a  special  interest   peculiar  to 
themselves  in  the.  calling  of  an  election  to  vote 
upon    the    disorganization    of    the    district   as 
will  entitle  them  to  maintain  an  action  of  man- 
damus in  their  own  names  to  compel  the  school 
board  to  mU  such  election. 

OrigLnal  proceeding  In  mandamus  by  John 
J.  Oormley  and  others  against  the  Bural 
High  School  Board  of  Bural  High  School 
District  Mo.  Q,  Doniphan  County,  and  others, 
to  compel  the  calling  of  a  special  election  to 
vote  on  disorganizing  the  district  On  mo- 
tion to  dismiss.    Motion  sustained. 

H.  C.  Doyle^  of  Kansas  Oity,  Mo.,  for 
plaintiffs. 

Wbeeler,  Brewster  &  Hunt,  of  Topeka, 
and  Edwin  Brown,  of  Troy,  Kan.,  for  defend- 
ants. 

JOHNSTON,  C.  J.  This  is  an  original 
proceeding  in  mandamus  to  compel  the  rural 
hl^  school  board  to  call  a  special  election 
in  the  district  to  vote  on  the  disorganization 
thereof.  It  is  alleged  that  a  proper  petition 
signed  by  two-fifths  of  the  legal  electors  re- 
siding within  the  district  had  been  presented 
to  the  board  asking  that  it  call  an  election 
to  vote  oo  the  proposition  of  disorganization, 
but  that  they  had  failed  and  refused  to  is- 
sue the  call. 

It  appears  that  the  organization  of  the 
adiool  district  was  authorized  by  an  election 
lield  on  September  13, 1910 ;  only  three  yotes 
being  cast  against  the  proposition.  Subse- 
quently an  election  was  held  upon  the  call 
of  the  county  commissioners  to  vote  upon  the 
question  of  the  Issuance  of  bonds  to  build  a 


schoolhouse  in  the  district,  at  which  a  major- 
ity voted  in  favor  of  the  bonds.  In  a  subse- 
quent legal  proceeding  it  was  held  that  the 
commissioners  of  Doniphan  county  had  no 
authority  to  call  the  election,  and  hence  an- 
other petition  to  the  rural  school  district 
board  was  presented  upon  which  an  election 
was  called  on  July  25, 1921,  and  the  majority 
of  the  votes  vrere  cast  in  favor  of  the  issu- 
ance of  the  bonds.  In  pursuance  of  that  au- 
thority the  board  entered  into  a  contract  for 
the  sale  of  the  bonds,  and  they  have  since 
been  Issued  and  sold.  Since  the  organization 
of  the  school  district  a  school  has  been  main- 
tained, buildings  leased,  and  contracts  en- 
tered Into  with  teachers  during  the  school 
years  of  1920  and  1921.  It  is  contended, 
however,  that  some  of  the  steps  taken  to- 
wards the  sale  and  disposition  of  the  bonds 
were  taken  since  August  23,  1921^  when  the 
petition  was  filed  with  the  clerk  of  the  board 
asking  that  an  election  be  called  for  the 
disorganization  of  the  district,  and  that  the 
steps  taken  were  irregular  and  illegal. 

The  question  presented  on  this  application 
is  whether  or  not  the  plaintiffs  have  legal 
capacity  to  maintain  the  action.  The  aw- 
ment  In  that  regard  Is  that  the  petitioners 
are  citizens  of  Doniphan  county,  Kan.,  are 
residents  within  the  rural  high  school  dis- 
trict No.  6,  are  taxpayers  and  electors  in 
said  district,  and  that  each  of  the  petition- 
ers is  the  head  of  a  family  residing  in  said 
district,  and  having  a  dilld  or  childrai  of 
high  school  age,  and  by  reason  of  that  fact 
are  especially  Interested  in  the  subject-mat- 
ter of  the  action.  The  defendaut  contends 
that  on  their  own  statement  they  do  not 
show  such  a  special  Interest  as  authorizes 
the  maintenance  of  the  action.  The  extraor- 
dinary remedy  of  mandamus  is  given  to  com- 
pel the  performance  of  public  duties,  and 
ordinarily  where  public. rights  are  to  be  sub- 
served the  remedy  can  only  be  invoked  by 
the  county  attorney  or  Attorney  General,  the 
officers  Intrusted  with  the  discretion  and  au- 
thority to  represent  the  public  In  Hie  courS; 
Bobbett  V.  State  ex  rel.,  10  Kan.  9;  Nixon 
V.  School  District,  32  Kan.  610,  4  Pac.  1017; 
Clark  V.  Com'rs  of  Montgomery  County,  34 
Kan.  632,  9  Pac.  756 ;  Mining  &  Gas  Co.  v. 
Gas  and  Mining  Co.,  65  Kan.  173,  40  Pac. 
328;  Tltns  v.  Sherwood,  81  Kan.  870,  106 
Pac.  1070. 

An  exception  to  the  general  rule  is  made 
where  the  person  who  seeks  the  remedy  has 
a  special  or  peculiar  interest  of  his  ovra  in- 
dependent of  that  which  he  holds  in  common 
with  people  generally.  What  Interest  do  the 
plaintiffs  have  separate  and  peculiar  to 
themselves  to  compel  officers  to  perform  the 
public  duty  of  calling  an  election?  That 
must  be  determined  from  the  averments  in 
their  petition.  The  purpose  of  the  proceed- 
ing is,  as  we  have  seen,  to  compel  the  board 
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to  take  the  preliminary  steps  towards  the 
disorganization  of  the  district.  They  allege 
that  they  are  residents,  citizens,  electors,  and 
taxpayers  of  the  district,  but  obTlousIy  those 
holding  these  relationships  have  no  special 
Interests  not  held  by  other  residents,  citi- 
zens, electors,  and  taxpayers  of  the  district 
In  an  effort  to  show  that  they  stand  In  a  pe- 
culiar and  Independent  attitude  having  an 
Interest  not  held  in  common  with  people  of 
the  district,  they  allege  that  each  plaintiff 
Is  the  bead  of  a  family  and  has  a  child  or 
dilldren  of  high  school  age.  That  fact, 
however,  does  <not  distingaish  them  from 
'  other  citizens  of  the  district  who  have  chil- 
dren of  hi{pi  school  age.  They  are  not  seek- 
ing to  have  a  school  built  and  maintained  at 
which  their  chlldrrai  may  be  educated,  but 
are  asking  that  steps  be  taken  to  dissolve  a 
district  already  organized  and  to  discontinue 
a  high  school  that  has  beoi  established. 
There  can  be  no  special  interest  In  having 
their  children  deprived  of  high  school  ad- 
vantages. 

Much  reliance  is  placed  by  plaintiffs  upon 
Young  V.  Kegents  of  the  University  of  Kan- 
sas, 87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 
1913D,  701,  but  it  is  manifest  that  the  pres- 
ent case  does  not  come  within  the  rule  of 
that  one.  There  the  Legislature  had  provid- 
ed for  a  School  of  Mines  and  Metallurgy  In 
the  mining  region  of  the  state.  The  plaintiff 
was  a  miner  living  in  the  region  and  desired 
to  avail  himself  of  the  education  and  train- 
ing which  the  Legislature  had  provided  for 
himself  and  others  of  bis  class.  He  was  el- 
igible to  enter  the  school  and  had  already 
taken  some  of  the  courses  required  to  be 
taught  there,  and  had  a  son  likewise  eligible 
whom  he  desired  to  educate  at  the  schooL 
Atbou^  recognized  as  a  border  case,  the 
miner  was  rightly  held  to  have  a  special 
and  peculiar  interest  in  the  proffered  train- 
ing and  education  which  warranted  him  in 
bringing  an  action  to  compel  the  regents  to 
establish  and  maintain  the  school. 

Here  the  plaintiffs  are  not  moving  to  pro- 
cure a  school  for  themselves  or  their  chil- 
dren, bnt  are  seeking  to  block  or  prevent  the 
erection  and  maintenance  of  such  a  schooL 
Their  action  Indicates  that  they  do  not  wish 
their  children  to  attend  the  high  school,  and 
this  they  may  accomplish  without  resorting 
to  a  writ  of  mandamus.  Of  course,  they  are 
interested  as  taxpayers  in  the  disorganiza- 
tion of  the  district  and  the  levies  that  may 
be  made  for  the  erection  of  a  school  build- 
ing and  the  maintenance  of  a  school,  but 
this  is  an  Interest  common  to  all  the  taxpay- 
ers of  the  district,  and  this,  under  the  au- 
thorities cited,  gives  them  no  right  to  main- 
tain mandamus  or  assume  the  functions  of 
the  county  attorney  or  Attorney  General. 
Private  citizens  having  no  special  Interest 
may  not  employ  mandamus  to  compel  otU- 


cers  to  perform  what  tbey  may  deem  to  be 
the  duties  of  such  oflSoers. 

"To  allow  any  dtuen  to  litigate  with  public 
ofiScera  the  propriety  of  their  acts  exposes  them 
to  constant  litigation.  If  one  may,  so  may  an- 
other. If  one  .act  may  be  litigated,  so  may  all; 
and  so  the  time,  attention,  and  thoaght  of  the 
o£9cer  diverted  from  the  duties  of  his  office  to 
the  defense  of  harrassing  salts."  Bobbett  ▼. 
State  ex  rel.,  «apra. 

In  seeldng  to  disorganize  the  district,  tbe 
plaintiffs  stand  In  the  attitude  of  other  res- 
idents and  taxpayers  of  the  district,  and 
must  apply  to  the  officers  authorized  to  rep- 
resent the  public  In  proceedings  brought  to 
accomplish  that  end. 

The  motion  to  dismiss  the  action  brought 
by  plaintiffs  must  therefore  be  sustained. 

All  the  Justices  concurring. 


STATE  ax  rel.  VCALE,  Co.  Atty.,  v.  SCHOOL 
BOARD  OF  TECUMSEH  RURAL  HIGH 
SCHOOL  DIST.  NO.  4  at  al.  (two  oasM). 
(Nos.  23,936.  23,937.)* 

(Supreme   Cteurt  ^f  Kansas.    Feb.  11,  1922.) 

(Bgttabui  hp  the  Court.) 

I.  Schools   and   sehooi   districts   «=»44— Rent 
note  held  an  ■■dabtadness  pradudlno  disor- 
ganization of  district;  "other  evidsnce  of  In- 
debtedness." 
Under  chapter  250  of  the  Laws  of  1921, 
a  certain  note  for  rent,  nnder  a  lease  which  the 
rural  high  school  district,  of  which  the  defend- 
ants were  officers,  had  issued,  constitnted  evi- 
dence  of  indebtedness  such  as  to  prednde  its 
disorganization. 

[Gd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Other.] 

2.  Schools  and  school  districts  «s>44— Lease  of 
schoolroom  or  teachers'  contracts  held  aot 
"other  evidence  of  Indebtedness"  preventlag 
disorganization  of  district. 

A  lease  for  a  schoolroom  for  a  term  of 
years  did  not  constitute  such  evidence  of  in- 
debtedness as  indicated  in  paragraph  1  hereof 
nor  did  certain  teachers'  contracts. 

3.  Schools  and  school  districts  ®=>44— Statato 
held  not  to  restrict  disorganization  of  raral 
high  school  districts  to  districts  orgaaizo4 
thereunder. 

Tbe  enactment  of  chapter  260  of  the  Laws 
of  1921  did  not  restrict  disorganization  of  a 
rural  high  school  district  to  those  organised 
under  section  2  of  snch  chapter. 

4.  Evidence  ^=>B5  —  Parties  oontraoting  with 
districts  are  presumed  to  know  that  the  Lag* 
islaturo  may  provide  for  thoir  dIsorganUalloa. 

Those  contracting  with  such  high  sehooi 
districts  are  presumed  to  know  that  the  Legis- 
lature may  provide  for  the  disorganization  of 
such  districts. 


^s»For  other  cases  «ee  aame  topic  and  KET-NUMBBR  In  all  Kez-Numbered  Dlgeatt  and  IndezM 
•Rebearing  denied  April  M,  1922. 
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5,  Schools  and  school  districts  iQ  ill  It  may 
bo  presumed  that  provisions  will  bo  found 
for  eolloetlon  of  debts  Inourred  by  disorgaa- 
bced  distriots. 

Although  no  provision  be  made  for  the  col- 
lection of  debts  incurred  by  such  disorganized 
districts,  it  may  be  assumed  that  means  will  be 
found  to  sustain  the  maxim,  "No  wrong  with- 
out a  remedy." 

Appeal  from  District  Court,  Shawnee 
County. 

Two  actions  by  the  State,  on  the  relation 
of  Tinkham  Veale,  C!ounty  Attorney  of  Shaw- 
nee Cionnty,  Kan.,  a^inst  the  School  Board 
of  Tecumseh  Rural  High  School  District  No. 
4,  and  Vlnnle  Lynch  and  others,  as  members 
thereof,  to  compel  the  defendants  to  pay  oS 
the  Indebtedness  of  the  district  and  call  an 
election  for  its  organization,  and  to  e^Din 
them  from  opening  school  In  the  district, 
etc.  Both  were  denied  by  the  trial  court, 
and  plaintiff  appeals.    Rulings  affirmed. 

Tinkham  Veale,  R.  H.  Gaw,  J.  B.  Larimer, 
and  W.  Glenn  Hamilton,  all  of  Topeka,  for 
appellant. 

J.  J.  Scbenck  and  Clyde  P.  Schenck,  both 
of  Topeka,  for  appellees. 

WEST,  J.  These  actions  were  brought  by 
the  state  on  the  relation  of  the  county  at- 
torney against  the  district  board  of  Tecumseh 
rural  high  school  district  No.  4,  and  its  of- 
ncers,  the  first  to  compel  the  defendants  to 
pay  oft  the  indebtedness  of  the  district  and 
call  an  election  for  its  disorganization,  and 
the  second,  for  an  injunction  against  the  de- 
lendants  to  prevent  them  from  opening 
school  in  the  district  or  performing  any  act 
or  Incurring  any  indebtedness  on  behalf  of 
the  district,  except  to  call  the  election  prayed 
for.  Both  were  denied  by  the  trial  court, 
and  the  plaintiff  appeals. 

The  parties  agreed  upon  certain  facts  from 
which  it  appears  that  the  rural  high  school 
district  was  organized  in  September,  1919, 
and  on  July  11,  1921,  an  enumeration  of  the 
legal  electors  was  made  showing  331,  and 
on  July  16  thereafter  a  petition,  requesting  an 
election  to  disorganize  the  district  was  filed 
and  presented  in  due  form.  A  majority  of 
the  board  refused  to  call  the  election  prayed 
tor,  giving  as  a  reason  an  opinion  from  thC 
county  superintendent  that  the  defendant  dis- 
trict had  outstanding  warrants  in  the  sttm 
of  $2,006  and  owed  teachers  for  services  $378.- 
33;  that  a  building  had  been  rented  for  live 
years  at  $20  a  mouth,  and  a  note  had  been 
given  tor  $1,200  for  the  rental  not  yet  due; 
that  teachers  had  been  employed,  contracts 
with  them  covering  services  amounting  to 
$4,700. 

The  alternative  writ  of  mandamus  set 
forth  that  it  was  the  duty  of  the  defendants 
td  call  the  election,  but  the  answer  alleged 
that  on  account  of  the  contracts  and  indebt- 


edness already  made  and  Incurred  they  bad 
no  right  to  call  the  election,  and  averred  that 
when  the  building  was  leased  the  law  re- 
quired them  to  provide  suitable  rooms  for 
high  school  purposes,  and  employ  teachers 
and  incur  indebtedness  on  account  thereof. 

[1,2]  The  plaintiff  contends  that  under 
chapter  2S0  of  the  Laws  of  1921  the  election 
lor  disorganization  ought  to  be  held.  It  is 
claimed  that  the  contracts  were  hurried  up 
in  anticipation  of  tfle  taking  effect  of  this 
statute,  and  that  no  indebtedness  was  in- 
curred as  contemplated  thertby. 

On  the  part  of  the  defendants  it  is  in- 
sisted that  the  contracts  and  indebtedness 
were  made  when  the  law  required  them  to  be 
made,  an'd  that  the  act  of  1921  does  not 
apply,  and  that  if  it  were  held  to  apply  it 
would  be  void  because  Impairing  the  obliga- 
tions of  contracts. 

By  chapter  262  of  the  Laws  of  1011,  the 
electors  of  certain  townships  were  authorized 
to  organise  and  maintain  township  high 
schools.  Chapter  278  of  the  Laws  of  1913 
amended  section  1  of  this  act,  limiting  the 
establishment'of  such  schools  to  townships  in 
which  there  were  no  incorporated  cities  of 
certain  named  population.  Chapter  311  of 
the  Laws  of  1915  provided  for  the  establish- 
ment of  rural  high  schools  upon  the  presenta- 
tion of  a  petition  signed  by  two-fifths  of  the 
legal  electors  of  the  proposed  district.  Sec- 
tion 6  provided  that  the  board  should  have 
the  care  and  control  of  all  property  belong- 
ing to  a  high  school  district  except  as  in 
the  act  provided,  and  have  the  powers  pre- 
scribed by  law  for  school  district  boards,  and 
authorized  the  board  to  secure  sites  for 
schools  either  by  donation,  purchase,  or  con- 
demnation. Chapter  284  of  the  Laws  of  1917 
authorized  the  legal  electors  residing  in  ter- 
ritory containing  not  less  than  16  square 
miles  and  comprising  one  or  more  townships 
within  the  boundaries  thereof  to  form  a  rural 
ni^h  school  district  The  act  of  1915  was 
amended  as  to  the  calling  and  holding  of 
the  election,  and  a  proviso  was  for  the  first 
time  adopted  to  the  effect  that — 

"If  any  rnral  high  school  shall  heretofore 
have  voted  to  organize  under  the  proTision  of 
this  section,  and  shall  not  have  accumulated 
any  property,  nor  incurred  any  expense  or  ob- 
ligation, nor  issued  any  bonds  or  oUier  evidence 
of  indebtedness,  such  rural  high  school  may  be 
disorganized  upon  a  petition.    •    *    •  '• 

Section  5,'  touching  the  authority  of  the 
board,  was  amended  so  as  to  vest  in  the 
rural  high  school  board  the  care  and  con- 
trol of  all  property  except  as  therein  pro- 
vided and — 

"the  rural  high  school  board  shall  have  au- 
thority to  secure  a  site,  selected  as  provided, 
in  section  2  of  this  act,  either  by  donation  or 
purchase,  to  build  or  purchase  a  school  house, 
and  to  hire  a  schoolhouse,  schoolrooms,  or  oth- 
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er  property  to  be  nsed  for  school  purposes; 
and  the  district  board  of  any  school  district 
shall  have  authority  and  is  hereby  authorized 
to  lease  or  cause  to  be  leased  to  any  rural  high 
school  board  any  schoolhouse,  schoolrooms,  or 
other  proper^  to  be  nsed  for  rural  high  school 
purposes." 

Chapter  250  of  the  Laws  of  1921  amended 
section  2  of  the  act  of  1917,  and  when  It 
came  to  the  proviso  it  used  this  language: 

"That  if  any  rural  higl  school  district  shall 
have  voted  to  organize  under  the  provisions  of 
this  act,  and  shall  not  have  issued  any  bonds 
«r  other  evidence  of  indebtedness  or  if  the  same 
shall  have  been  issued  and  such  bonds  or  evi- 
dence of  indebtedness  shall  have  been  paid  in 
full,  said  district  may  be  disorganized  in  the 
following  manner." 

Section  2  provided  that  upon  the  disor- 
ganization of  such  rural  high  school  district 
the  property  owned  by  the  district  should  be 
divided  among  the  constituent  districts  In 
proportion  to  assessed  valuation,  and  should 
the  board  own  any  property  the  board  had 
authority  to  sell  it  and  distribute  the  money. 

It  will  be  seen,  therefore,  that  when  the 
indebtedness  in  this  case  was  incurred  and 
the  contracts  entered  into,  disorganization 
could  be  had  by  election,  provided  the  district 
had  not  accumulated  any  property  or  In- 
curred any  expense  or  obligations  or  Issued 
any  bonds  or  other  evidence  of  Indebtedness. 
But  when  the  act  of  1921  took  efiTect  the 
power  to  disorganize  was  vested  only  In 
districts  which  had  not  Issued  any  bonds  or 
other  evidence  of  indebtedness,  or,  having 
issued  such,  had  paid  them  ofT. 

The  proceedings  for  the  calling  for  the 
election  being  regular,  the  question  to  be  de- 
termined Is  whether  or  not  the  indebtedness 
existing  on  the  part  of  the  defendant  district 
Is  such  as  is  included  in  and  indicated  by  the 
expression  "issued  bonds  or  other  evidence 
of  indebtedness."  Under  the  familiar  rule 
such  an  expression  would  ordinarily  mean 
the  same  as  if  it  said  "bonds  or  other  sim- 
ilar indebtedness."    ' 

No  provision  is  found  in  the  statute,  and 
none  is  pointed  out,  as  to  what  was  to  be- 
come of  the  indebtedness  when  districts  were 
disorganized  before  the  act  of  1921  took 
effect  Of  course,  no  bonds  existed  in  this 
case,  and  whether  the  note  given  for  the 
rental  amounted  to  "other  evidence  of  In- 
debtedness" is  the  vital  question.  It  is  man- 
ifest that  what  was  meant  by  the  expression 
"no  expense  or  obligation"  used  in  the  act 
of  1917  is  not  included  within  the  language 
of  the  act  of  1921.  In  the  ordinary  accept- 
ance of  the  term  any  debt,  whether  for  teach- 
ers' wages  or  for  the  lease  of  a  school  build- 
ing, would  be  an  obligation.  Such  obligation 
is  necessarily  an  expense,  but  it  is  certain- 
ly not  a  bond. 

In  the  act  of  1917,  this  language  la  used, 
"nor  issue  any  bonds  or  other  evidence  of  In- 
debtedness." In  the  act  of  1921,  "and  shall 
not  Issue  any  bonds  or  other  evidence  of  in- 


debtedness." It  Is  but  giving  a  comnum  and 
natural  effect  to  the  language  used  to  say 
that  the  other  evidence  of  indebtedness 
means  such  as  has  been  issued  and  distinct 
from  such  Indebtedness  as  may  have  been 
merely  incurred  or  created.  Webster's  New 
International  Dictionary  defines  "iama,"  a 
transitive  verb: 

"To  cause  to  issue;  to  send  or  let  out;  to 
emit;  discharge.  To  deliver,  or  give  oat,  as 
for  use;  as,  to  issue  provisions.  *  *  *  To 
send  out  officially;  *  *  *  to  put  into  dtcn- 
lation." 

In  State  v.  Pierce,  62  Kan,  S21,  8S  Pac 
19,  it  was  held  that  to  Issue  a  count?  warrant 
or  order  means  to  send  out,  deliver,  or  put 
into  circulation.    It  was  there  said: 

'j^  county  warrant  or  order  is  'issued'  when 
mam  out,  and  placed  in  the  hands  of  a  person 
authorized  to  receive  it,  or  is  actually  delivered 
or  taken  away."   S2  Kan.  528,  86  Pac.  22. 

In  Stelnbruck  v.  MiUord  Township^  100 
Kan.  93,  163  Pac.  6i1,  it  was  held  that  mn- 
nicipal  bonds  are  not  issued  until  they  are 
sent  out,  delivered,  and  put  into  circulation. 

While  the  lease  Itself  may  be  evidence  of 
Indebtedness  for  the  rent  specified  therein, 
it  is  not  customary  in  legal  parlance  to  speak 
of  issuing  leases.  It  is  quite  customary,  how- 
ever, to  speak  of  Issuing  bonds,  notes,  war- 
rants, and  like  evidence  of  indebtedness. 
While,  therefore,  teachers'  contracts  cannot 
be  said  to  have  constituted  "other  evidence 
of  Indebtedness"  which  had  been  "Issued"  by 
the  district,  it  must  be  held  that  the  note 
given  for  the  rent,  provided  for  in  the  lease,' 
was  such  evidence  of  indebtedness. 

Whatever  condition  the  districts  desired  to 
have  brought  about  by  the  amendment  pro- 
cured by  the  passage  of  the  act  of  1821  or 
whatever  the  object  sought  to  be  accom- 
plished, the  fact  remains  that  both  statutes 
leave  as  a  bar  to  disorganization  such  evi- 
dence of  Indebtedness  already  issued  and  ex- 
isting. 

But  It  is  contended  that  the  note  in  ques- 
tion is  not  an  obligation  of  the  high  school 
district,  but  only  a  personal  obligation  of  the 
persons  signing  it;  that  the  note  is  a  com- 
plete instrument  without  ambiguity;  that  it 
floes  not  mention  the  lease,  and  falls  within 
section  6690  of  the  General  Statutes  of  1915, 
bdng  section  70  of  the  Negotiable  Instru- 
ments Act  which  provides  that — 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  in- 
tention  to  be  bound  in  some  other  capacity." 

As  construed  in  Lonnon  v.  Batchman,  103 
Kan.  266,  173  Pac.  415.  Hie  note  la  in  the 
ordinary  form,  "I  promise  to  pay,"  signed, 
"Mrs.  Vinnie  L.  Lynch,  Director,  L.  P.  Press- 
grove,  Clerk,  and  J.  O.  Nlccum,  Treasurer." 
The  lease  purports  to  be  made  by  the  school 
board  of  rural  high  school  district  No.  4  and 
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Is  signed  "The  School  Board  of  Bnral  High 
School  District  No.  4  by  Mrs.  Tinnle  U 
Lynch,  Director,  J.  O.  Nlccum,  Treasurer, 
H.  T.  Lee,  Clerk." 

Mr.  Bergmami  testified  that  at  the  same 
time  the  lease  was  executed  the. note  was 
signed  by  the  members  of  tiie  board  for  se- 
curity for  the  rent  due  under  the  lease;  that 
both  the  note  and  toe  lease  were  prepared 
before  either  was  signed,  and  both  given  to 
the  board  at  the  same  time  and  returned  to 
falm  duly  executed.  A  warrant  for  one 
month's  reat,  drawn  on  the  treasurer  of  the 
district,  was  Introduced,  signed: 

"By  order  of  the  District  Board:  Mrs,  Tin- 
nle L.  Lynch,  Director.  Attest:  L.  P.  Press- 
grove,  Clerk.  Coontersigned:  J.  O.  Miccnm, 
Treasurer." 

Mr.  Bergmann  testified  that  be  credited 
this  920  on  the  note. 

Mrs.  Lyndi  testified,  among  other  things, 
that  It  was  the  intentioii  of  the  board  to  bind 
the  district 

"Q.  Yon  did  not  Intend  to  bind  yourselves 
personally?    A  Oh,  no  1  no  1  no  1 

"  *  •  *  A  We  signed  It  as  members  of  the 
board.    •    •    * 

"Q.  Xonrs  or  the  district  board's?  A  Ob, 
no!  no!  no!    The  district  board's." 

Also  that  the  lease  and  note  were  not 
signed  until  several  days  after  the  meeting, 
at  which  time  they  agreed  to  make  the  lease ; 
that  the  note  was  signed  some  three  months 
after  the  lease  was  signed. 

"Q.  Wh«n  was  the  note  first  mentioned?  A. 
About  the  1st  of  April. 

"Q.  About  the  Ist  of  April.  That  is  the  first 
you  ever  heard  of  the  note?    A.  Yes,  sir. 

"Q.  To  be  given  in  connection  with  this  lease, 
and  the  note  had  not  been  written  out,  and 
was  not  signed  or  agreed  to  be  signed  at  the 
time  the  lease  was  signed.  A.  No ;  not  at  that 
time. 

"Q.  Was  it  before  the  election  of  the  school 
district  in  April?    A.  It  was  before. 

"Q.  How  long?  A.  Well,  the  election  was 
held  on  the  8th  day  of  April,  I  believe.    *    *    * 

"Q.  Did  Mr.  Lee  sign  when  yon  signed  the 
note?    Did  he  sign  the  note?    A  Yes,  sir. 

"Q.  The  lease  had  been  signed  prior  to  that? 
A.  Well,  shortly  after  the  22d  day  of  Decem- 
ber. 

"Q.  About  how  long?  A.  Oh,  possibly  four 
or  five  days. 

"Q.  Now,  what  reason  was  given  yon  by  Mr. 
Bergmann  or  any  one  else  why  a  note  was 
wanted  to  be  signed  there  by  the  board?  A 
There  was  no  reason  given  to  me  at  all. 

"Q.  None  at  all.  Did  you  hear  Mr.  Lee  give 
any  reason  why  be  was  signing  or  why  a  note 
was  to  be  given?    A.  No,  sir. 

"Q.  Did  yon  hear  Mr.  Niccum-?    A.  No,  sir. 

"Q.  Yon  never  heard  of  any  reason?  A  No; 
I  never  heard  of  any  reason.  I  considered  it  a 
good  thing  to  do." 

She  further  testified  that  a  few  days  after 
the  lease  was  signed  it  was  discussed  and 
ratified  at  a  regular  meeting  of  the  board, 
when  all  members  were  present. 


In  Lonnon  v.  Batchman,  supra,  the  note 
was  signed  by  four  persons,  and  at  the  right, 
opposite  a  bracket,  were  these  words,  "Mem- 
bers Board  of  Directors  Sunflower  Lead  & 
Zinc  Co."  The  defendants  denied  tbat  they 
executed  the  note  individually  or  were  per- 
sonally liable,  and  it  was  held  that  it  was 
error  to  receive  oral  evidence  to  support 
those  averments.    In  the  opinl(ni  it  was  said : 

"In  the  present  case  we  have  merely  the  note 
itself,  and  it- is  not  signed  by  the  president  and 
secretary  of  the  corporation,  nor  in  the  way 
in  which  -notes  are  usually  executed  by  corpora-* 
tions."    103  Kan.  268,  173  Pac.  416. 

In  Bank  v.  Trust  Co.,  107  Kan.  700,  1»3 
Pac.  316,  the  note  was  signed,  "The  Sallna 
Trust  Company,  W.  B.  Middlekauff,  L.  A. 
Mergen,  Treas."  Mergen  answered  that  he 
signed  it  as  treasurer  of  the  trust  company, 
that  it  was  not  his  obligation,  and  that  the 
payee  had  knowledge  of  these  facts,  and  It 
was  held  that  this  stated  a  defense.  It  was 
there  said: 

"There  is  an  apparent  contradiction  between 
Lonnon  t.  Batchman  and  the  prior  decisions  of 
this  court,  but  the  contradiction  is  apparent 
only,  not  real.  In  the  Batchman  Case  the  Sun- 
flower Lead  &  Zinc  Company  does  not  appear 
to  be  liable,  and  it  does  not  appear  that  any 
attempf~was  made  to  render  it  liable  or  to  sign 
the  name  of  the  corporation  to  the  note.  In 
the  present  case  the  name  of  the  corporation 
is  signed  to  the  note,  and  that  of  defendant 
Mergen  appears  as  treasurer.  That  takes  this 
action  out  of  the  role  declared  in  Lonnon  v. 
Batchman,  103  Kan.  266,  173  Pac.  416,  and  puts 
it  under  the  rule  declared  in  Orocer  Co.  v. 
Lackman,  76  Kan.  34,  88  Pac,  527,  and  the  oth- 
er decisions  of  this  court  that  support  that 
rule."    107  Kan.  703,  193  Pac.  817. 

If,  in  the  case  betme  us,  we  had  simply 
the  signatures  of  the  three  persons  and  in- 
closed In  a  bracket  at  the  right  the  words, 
"Members  Board  Rural  High  School  District 
No.  4,  of  Shawnee  County,  Kansas,"  and  this 
only,  we  would  have  practically  what  was 
before  the  court  In  Lonnon  v.  Batchman. 
But  here  we  have  the  lease  executed  in  prop- 
er form  to  bind  the  board,  and,  reciting  tbat 
it  is  made  by  the  board,  the  evidence  con- 
necting this  up  with  the  note  given  for  the 
rent  specified  In  the  lease,  and  also  the  three 
words,  "Director,  Clerk,  and  Treasurer," 
which  by  statute  and  long  familiar  usage 
and  knowledge  are  the  ofilcial  titles  applied 
to  school  district  oflicers  In  this  state.  We 
have  also  the  fact  that  the  $20  warrant  is- 
sued by  the  board  in  due  form  for  one 
month's  rent  was  indorsed  on  this  note.  No 
dealer  in  negotiable  Instruments  who  wanted 
to  buy  a  promissory  note  signed  "Mrs.  Vinnie 
L.  Lynch,  Director,  H.  T.  Lee,  Clerk,  J.  U. 
Niccum,  Treasurer,"  would  fall  to  believe  or 
suppose  that  this  was  not  the  mere  note  of 
the  persons  named,  and  if  he  lived  in  Kansas 
he  would  know  that  they  were  describing 
themselves  as  the  statute  and  established 
custom  describe  ofScers  of  school  districts. 
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and  the  appropriate  w<»*d8  would  indicate 
with  fair  clearness  the  Intention  of  the  per- 
sons named  to  be  held  officially  and  not  per- 
sonally. 

[3]  Section  2  of  the  act  of  1917  authorizes 
disorganization  on  the  part  of  any  rural  high 
school  district  which  shall  "heretofore  have 
voted  to  organize  under  the  proTisions  of  this 
section,"  while  the. act  of  1921  uses  the 
phrase,  "under  the  provisions  of  this  act" 
This  Is  claimed  to  render  the  latter  act  in- 
ai^llcable  to  the  defendant  district  But 
•the  use  of  the  words  "section"  and  "statute" 
should  not  be  given  so  restricted  a  meaning. 
The  change  of  language  from  "shall  hereto- 
fore have  voted  to  organize"  to  "shall  have 
voted  to  organize"  was  given  efTect  in  State 
ex  reL  v.  McPberson  County,  107  Kan.  144, 
190  Pap.  694,  and  it  can  hardly  be  deemed 
that  by  the  amendment  the  Legislature  in- 
tended disorganization  for  those  districts 
only  which  had  been  organized  under  the 
provisions  of  the  act  of  1921. 

[4,  (]  Touching  the  claimed  impairment  of 
the  obligations  of  contracts,  it  may  be  ob- 
served that  as  to  municipal  and  quasi  munic- 
ipal corporations  the  Legislature  has  ple- 
nary power,  not  only  to  regulate,  but  to  cre- 
ate and  to  destroy.  Those  who  contract  with 
rural  or  other  school  districts  must  be  pre- 
sumed to  know  that  the  Legislature  may  pro- 
vide tor  their  disorganization,  and  while  no 
method  or  means  of  collecting  outstanding 
bonds  or  other  Indebtedness  in  case  of  dis- 
organization be  specially  provided  for,  it  may 
be  assumed  that  some  means  will  be  found 
to  carry  out  the  maxim  that  there  can  be  no 
wrong  without  a  remedy.  See  Meriwether  v. 
Garrett,  102  U.  B.  472,  26  L.  Ed.  197 ;  WolfC 
V,  Mew  Orleans,  103  tJ.  S.  367,  26  L.  Ed.  395; 
Graham  v.  Folson,  200  D.  S.  248,  26  Sup. 
Ct.  245,  50  L.  Ed.  464;  and  Hubert  v.  Mew 
Orleans,  215  U.  S.  170,  30  Sup.  Gt  40,  64  U 
Kd.  144. 

It  Is  not  necessary  to  determine  now  how 
far  in  advance  a  rural  high  school  district 
board  may  contract  In  respect  to  teachers, 
buildings,  equipments,  and  other  necessary 
matters. 

For  the  reasons  Indicated  the  rulings  of 
the  trial  court  herein  are  held  to  have  been 
,  correct,  and  such  rulings  are  athnned. 

All  the  Justices  concurring. 


SCHOOL  DIST.  NO.  47,  BOURBON  COUN- 
TY, V.  COLLINS  et  al.     (No.  23864.) 

(Supreme  Conrt  of  Kansas.    Feb.  11,  1922.) 

(SyUabu*  bv  the  Court.) 

I.  Sohools  aid  school  distrlots  «=>44— Raral 
high  school  distrlots  held  to  have  bean  legal- 
ly disorganized. 

Under  the  pleadings  it  is  held  for  present 
pnrpoaea  that   the  rnral  high   school   district 


whose  officers  are  sued  herein  has  been  legally 
disorganized. 

2.  Mandamus  ^s>3  (6)— School  dlstrlot  held  not 
entitled  to  enforce  payment  of  alleged  debt  by 
mandamus,  there  being  adaquato  legal  rem- 
edy. 

Even  if  such  disorganization  had  not  taken 
place  the  plaintiff  school  district  would  not  be 
entitled  to  mandamus  to  enforce  the  payment 
of  its  alleged  debt;  there  being  an  adequate 
remedy  at  law. 

3.  Schools  and  school  districts  ®=>44 — Mere 
debt  for  use  of  building  and  for  sale  of  oqalp- 
ment  held  Insuffldeiit  to  prwvont  disoriaulza- 
tion  of  district 

Mere  indebtedness  for  nse  of  a  bailding  and 
for  the  sale,  of  equipment  is  not  such  as  to 
prevent  disorganization  under  chapter  250,  of 
the  Laws  of  1921. 

Original  proceeding  In  mandaihua  by 
School  District  No.  47,  Bourbon  C!ounty. 
against  O.  F.  Collins  and  others,  as  Board  of 
Directors  of  Bural  High  School  District  No. 
1,  Bourbon  County,  and  E.  E.  Ater,  as  Clerk 
of  such  Board  of  Directors.    Writ  denied. 

John  H.  Grain  and  Douglas  Hudson,  both 
of  Ft  Scott  for  plafaitur. 

Hubert  Lardner,  of  Ft  Scott,  for  detead- 
ants. 

WEST,  J.  School  district  No.  47,  Bourbon 
county,  seeks  by  mandamus  to  compel  the 
officers  of  rural  high  school  No.  1  to  certify 
the  tax  levy  to  the  county  clerk,  alleging 
that  the  rural  district  is  Indebted  to  the 
plaintiff  on  account  of  a  lease  in  the  sum  of 
$S(X),  and  for  certain  high  school  equipment 
sold  by  the  plaintiff  to  the  defendants  in  Oc- 
tober, 1020,  for  $400,  and  is  without  funds  to 
pay  these  obligations  unless  the  writ  is  is- 
sued. 

The  story  in  brief  is  that  tor  over  10  years 
before  the  establishmient  of  the  rural  high 
school  district  school  district  Na  47  main- 
tained a  high  school  department  but  when 
the  former  was  organized,  it  absorbed  this 
department,  and  there  are  a  large  number 
of  students  of  the  rural  high  school  in  this 
district  who  will  be  deprived  of  the  privilege 
of  completing  a  high  school  course  unless 
the  defendant  oBUxra  perform  their  duty. 

The  defoidant  J.  P.  Ralston,  director  of 
the  high  school  district,  admits  substantial- 
ly the  allegations  of  the  plaintiff,  and  says 
that  his  codefcpdants  refuse  to  levy  the  tax 
on  the  theory  that  the  rural  high  school  dis- 
trict has  been  disorganized. 

The  two  other  members  of  the  board  an- 
swer that  they  did  not  certify  the  tax  be- 
cause their  district  has  paid  all  debts  so  far 
as  they  know,  and  that  pursuant  to  legal  pe- 
tition and  election  it  has  been  disorganized. 
They  further  allege  that  the  plaintiff  has  no 
right  to  maintain  this  acticm,  And  has  no  le- 
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gal  capacity  to  brln;  It;  that  for  the  plain- 
tiff to  maintain  an  action  In  mandamus  It 
muBt  first  have  a  Judgment,  and  that  to  ob- 
tain such  Judgment  there  Is  a  plain  and  ad- 
equate  remedy  at  law,  and  U  any  public  in- 
terest Is  involved  it  Is  for  the  public  officers 
to  seek  relief  instead  of  the  plaintiff. 

[2]  The  statute  provides  that  the  writ  of 
mandamus  may  be  issued  "to  oompd  the 
performance  of  any  act  which  the  law  vpe- 
dally  enjoins  as  a  duty  resulting  from  an 
office,  trust  or  station.  •  *  *  "  Qen.  Stat 
1915,  I  T646  <Code  CHt.  Proc  |  714). 

"The  writ  may  not  be  issned  in  any  case 
where  there  is  a  plain  and  adequate  remedy 
m  the  ordinary  course  of  the  law."  Section 
7647  (Code  Civ.  Proc.  i  715). 

"Every  school  district  *  •  *  shall  be  a 
body  contorate,  and  shall  possess  the  nsual 
powers  of  a  corporation,  •  •  •  and  in  that 
name  may  sue  and  be  sued."    Section  8900. 

Were  the  plalntifTs  debt  that  of  a  private 
dtltai  the  latter  could-  by  no  means  collect 
it  by  i^ocess  of  mandamus,  bat  would  have 
first  to  put  his  claim  In  Judgment  and  then 
show  somte  legal  reason  why  an  action  In 
mandamus  would  lie.  No  reason  Is  pointed 
out  or  perceived  why  district  No.  47  has  any 
more  or  different  rights  tn  this  respect  than 
a  private  i>erson  would  have. 

The  defendant  Ralstcm  in  his  answer  as- 
serts that  the  disorganization  electicm  was 
Illegal ;  that  the  poll  made  by  the  parties  to 
the  Initial  proceedings  was  not  true  and  cor- 
rect, and  contained  only  about  five-sevenths 
of  the  legal  electors;  that  the  petition  was 
not  true  because  drcnlated  by  aboot  six  dif- 
ferent persons  simultaneously  by  means  of 
signatures  secured  to  blank  sheets  of  papers 
which  were  afterwards  attached  to  sheets 
of  a  typewritten  petition,  attached  and  veri- 
fied by  only  one  of  the  circulators. 

In  the  answers  by  the  other  members  of 
the  board,  it  is  alleged  that  the  petition  was 
duly  signed  by  two-fifths  of  the  legal  elec- 
tors; that  397  legal  electors  out  of  660,  the 
total  number,  voted  for  disorganization. 
Further,  that  they  did  not  employ  teachers 
becanse  the  district  had  been  disorganized; 
that  the  books  of  the  district  do  not  show 
any  contracts  between  it  and  the  district 
No.  47  touching  any  lease,  or  any  purchase 
of  any  equipment,  and  that  no  account  or 
bill  of  any  kind  was  filed  with  the  board 
therefor;  that  after  ttae  election  the  vote 
was  canvassed,  and  the  result  reported  to 
the  county  clerk;  that  since  such  election 
they  have  had  no  authority  to  make  or  cer- 
tify any  levy  to  the  county  clerk  and  they 
deny  that  the  library  equipment  claimed  by 
the  plaintiff  was  ever  purchased  by  these 
defendants  or  by  the  district. 

[1,  3]  Tbe  statute  (chapter  250  of  the  Laws 
of  1921)  requires  a  petition  of  two-fifths  of 
the  legal  electors,  atad  that  50  per  cent  of 


the  total  number  thereof  vote  In  fiivor  of 
the  disorganization.  Defendant  Ralston  Im- 
pugns the  validity  o{.  the  petition,  but  not 
the  sufficiency  of  the  vote.  The  other  officers 
allege  the  saffldency  of  both,  setting  out  the 
requirements  and  figures  demonstrating  such 
sufficiency.  The  election  having  been  called 
and  canvassed,  and  tbe  proper  vote  to  dis- 
organize having  been  shown,  we  nrast  as- 
sume, for  the  present  at  least,  that  disor- 
ganizati<»  has  been  effected,  unless  such 
were  prevented  by  reason  of  tbe  Indebted- 
ness existing  on  the  part  of  tbe  rural  high 
school  district.  The  only 'Indebtedness  al- 
leged to  exist  consists  of  the  lease  made  In 
1920  of  any  upper  shory  and  the  furniture  of 
a  schoolroom  for  a  term  of  36  months  at 
$400  a  year,  payable  the  15th  of  January  of 
each  year,  and  an  account  for  certain  alleged 
equipment  claimed  to  have  been  sold  the  de- 
fendant district  Under  the  decision  in  State 
ex  rel.  Veale  v.  School  Board  of  Tecumseh 
Rural  High  School  District  No.  4,  110  Kan. 
— ^1  204  Pac.  742,  this  sort  of  indebtedness 
forms  no  bar  to  disorganization. 

While  as  Indicated  in  that  decision  the 
Legislature  appears  to  have  made  no  express 
provislMi  for  meeting  the  debts  of  the  dis- 
trict, whether  bonded  or  otherwise,  some 
means  will  doubtless  be  found  to  enable 
those  holding  valid  claims  to  realize  thereon. 

In  view  of  the  foregoing,  it  U  held  that 
the  plaintiff  Is  not  entitled  to  tbe  writ:  First 
for  the  reason  that  tbe  rural  high  school 
district  appears  to  have  been  legally  dis- 
solved; and,  second,  because.  If  It  had  not 
been  the  plaintiff  would  have  an  adequate 
remedy  at  law. 

The  writ  is  therefore  denied. 

All  tbe  Justices  concnrrtng, 


FEDERAL  TRUST  CO.  V.  ALLEN  et  al. 
(No.  23508.) 

(Supreme  Court  of  Kansas.     Feb.  11.  1922.) 

(Byllabv*  by  tha  OourtJ 

1.  Evidence  «s>77(l)— Where  party  ean,  but 
falls  to,  prodHoe  witnesses  presumably  favor* 
able,  sucb  unexplained  failure  Justifies  Infer- 
enoe  that  the  testlmoDy  would  be  aoalnst  him. 

Where  a  party  has  it  within  his  power  to 
produce  witnesses,  presumably  favorably  dis- 
posed toward  him,  to  explain  a  transaction  or  . 
answer  a  controverted  question,  his  failure  so 
to  do,  unless  satisfactorily  explained,  justifies 
an  inference  that  the  testimony,  if  produced, 
would  be  nnfavorable  to  his  side  of  the  contro- 
versy. 

2.  Insane  persons  «=>32  —  Power  to  appoint 
guardian  of  incompetent  person  belongs  ex* 
oluslvely  to  the  state  where  such  psrson  has 
a  permanent  resldenoe. 

Tbe  jurisdiction  to  appoint  a  guardian  over 
the  person  and  estate  of  a  lunatic  or  person 
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incompetent  to  manai^  hia  affairs  belongs  ex- 
duBivel;  to  the  state  where  sach  person  has 
a  permanent  residence. 

Appeal  from  District  Court,  Butler  Conntjr. 

Petitiou  by  the  Federal  Trust  Company,  a 
corporation,  against  F.  S.  Allen  and  others, 
for  a  writ  of  habeas  corpus,  petitioner  claim- 
ing a  right  to  the  custody  of  Emily  J.  Wes- 
-  ton,  a  feeble-minded  person,  by  virtue  of  its 
appointment  as  guardian  of  her  iterwm  and 
estate  by  the  county  court  of  Lancaster  coun- 
ty. Neb.  Judgment  for  the  defendants,  and 
the  plaintUr  appAOs.  Beversed  and  remand- 
ed, with  directions  to  issue  the  writ 

Hamilton  &  McKay,  of  El  Dorado,  Wheel- 
er, Brewster  &  Hunt,  of  Topeka,  and  Geo.  A. 
Adams,  of  Lincoln,  Neb.,  for  appellant 

Leydig,  Geddes  (Jc  Grant,  of  El  Dorado,  for 
appellees. 

POBTBB,  J.  The  action  in  the  district 
court  was  for  the  writ  of  habeas  corpus. 
The  petitioner  is  the  Federal  Trust  Company, 
a  Nebraska  corporation,  and  claims  the  right 
to  the  custody  of  Eknlly  J.  Weston,  a  feeble- 
minded person,  by  virtue  of  its  appolntmojt 
as  guardian  of  her  person  and  estate  by  the 
county  court  of  Lancaster  county,  Neb.  The 
respondent  F.  S.  Allen  claims  the  right  to 
her  custody  by  virtue  of  an  appointment  as 
guardian  by  the  iirobate  court  of  Butler  coun- 
ty, Kan.  Charles  A.  Weston  Is  a  stepson 
of  Emily  J.  Weston,  and  he  and  his  wife  are 
the  other  resiwndents. 

On  November  23, 1920,  a  petition  was  filed 
In  the  county  court  of  Lancaster  county, 
Neb.,  diarglng  that  Emily  J.  Weston  was  in- 
competent to  have  the  management  of  her 
property,  and  that  she  was  detained  in  El 
Dorado,  Kan.,  by  her  stepson,  Charles  A. 
Weston,  and  asked  for  the  appointment  of  a 
guardian.  The  hearing  was  set  for  December 
27,  1920.  Notice  as  provided  by  the  statutes 
of  Nebraska  was  given  by  publication  to  all 
persons  interested,  and  a  certified  copy  of 
the  notice  was  delivered  to  Emily  J.  Weston 
on  November  25,  1920  at  the  home  of  her 
stepson  in  El  Dorado,  Kan.  On  the  date  ap- 
pointed, December  27,  1920,  the  matter  came 
on  for  hearing  before  the  Nebraska  court, 
and  an  order  was  made  aijpolntlng  the  pe- 
titioner as  a  suitable  corporation  to  act  as 
such  guardian.  On  December  20,  1920, 
Charles  A.  Weston  filed  a  petition  in  the 
probate  court  of  Butler  county  asking  for  a 
similar  appointment  under  the  laws  of  this 
state.  On  the  27th  day  of  December,  1920, 
the  same  date  on  which  the  Nebraska  court 
made  the  order  appointing  the  petitioner,  the 
probate  court  of  Butler  county  took  Jurisdic- 
tion of  the  matter,  found  there  was  no  oc- 
casion for  Impaneling  a  Jury,  and  appointed 
a  commission  of  two  doctors,  and  upon  their 
report  appointed  F.  S.  Allen  guardian  of  the 
person  and  estate. 


The  petition  for  the  writ  In  tbl>  cue  al- 
leged that  Emily  J.  Weston  at  all  times  men- 
tioned therein  has  been,  and  is,  a  citizen  and 
l^al  resident  of  Nebraska,  and  had  been  for 
more  than  30  years.  It  set  forth  the  pro- 
ceedings In  the  Lancaster  county  court, 
pleaded  the  laws  of  Nebraska  with  respect  to 
the  Jurisdiction  of  that  court,  and  attached 
certified  copies  of  the  letters  of  guardian- 
ship ;  alleged  that  the  probate  court  of  But- 
ler county  had  no  jurisdiction,  and  that  the 
Weetons  procured  the  appointment  of  a 
guardian  In  pursuance  of  a  fraudulent  In- 
tention to  obtain  possession  of  the  person 
and  property  of  Emily  J.  Weston,  and  to  de- 
prive her  chlldrien  of  her  custody  and  so- 
ciety. 

The  return  of  F.  S.  Allen  set  oat  the  pro- 
ceedings in  the  Butler  county  court  and 
asked  that  his  right  and  authority  as  guar- 
dian be  confirmed,  and  that  the  prayer  of  the 
petitioner  be  denied. 

The  respondents  Qharies  A.  Weston  and 
wife  filed  their  return,  adopting  the  state- 
ments and  denials  in  the  return  of  F.  S.  Al- 
len, and  alleged  that  fhey  had  been  empl«ved 
by  blm  as  guardian  to  take  care  ot  Eknlly  J. 
Weston,  and  that  their  employment  had  been 
confirmed  and  approved  by  the  probate  court 
At  the  close  of  the  testimooy  tiie  district 
court  r«idered  a  Judgment  In  faTmr  ot  the 
respondents  and  against  the  petitioner.  The 
appeal  is  from  that  Judgment 

There  is  a  statement  in  the  Journal  entry 
to  the  effect  that  the  court  made  findings  in 
substance  that,  on  the  20th  day  of  December, 
1920,  Emily  J.  Weston  was,  and  "for  some 
time  prior  thereto  had  been,  and  has  been 
ever  since^"  a  residoit  of  Butler  county, 
Kan. ;  that  during  November  and  December, 
1920,  and  January,  1921,  she  "was  not  a  resi- 
dent of,  and  had  no  property,  either  real  or 
personal  within  Lancaster  county.  Neb."  In 
respondents'  brief  it  is  Insisted  that  In  a 
proceeding  In  habeas  corpus  to  secure  the 
possession  and  control  of  an  elderly  person, 
such  as  Is  Emily  J.  Weston,  "the  controlling 
feature  in  the  disposition  of  the  case  should 
always  be  what  the  best  interests,  comfort 
and  welfare  of  such  old  person  demand  and 
require.  It  seems  to  us  that  this  Is  what 
the  court  should  be  guided  by  In  determining 
the  matter.  We  think  the  trial  court  large- 
ly accepted  this  view.  In  fact  we  know  that 
he  did."  The  brief  comments  on  the  fact 
that  Emily  J.  Weston  has  been  receiving  the 
care  and  attention  she  requires  "since  she 
came  to  Kansas,"  and  Is  not  compelled  to 
move  about  from  one  place  to  another;  that 
her  welfare  demands  a  permanent  home,  and 
"that  the  court  wisely  determined  that  the 
writ  should  be  denied,  so  that  she  could  en- 
Joy  the  home  she  had  known  for  a  number  of 
months."  To  this  contention  we  cannot 
agree.  The  lawful  guardian  of  the  persmi 
and  estate  is  entitled  to  the  custody.    The 
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order  of  the  court  appointing  the  lawful 
guardian  cannot  be  set  aside  because  another 
court  might  think  the  ward  would  be  better 
cared  for  by  a  different  guardian. 

The  uncontradicted  evidence  shows  that 
EmUy  J.  Weston  had  lived  In  Nebraska  about 
50  years  prior  to  the  time  she  was  brought 
by  her  stepson  In  May,  1920,  to  his  home  In 
EI  Dorado,  Kan.  At  the  thne  of  the  trial 
she  was  78  years  old;  she  has  six  married 
children,  two  of  whom  live  in  Lincoln,  an- 
other on  a  farm  12  miles  from  Lincoln,  one 
In  Burwell,  Neb.,  one  at  Woodlake,  Neb., 
and  one  In  Portland,  Or.  She  has  a  number 
of  grandchildren  living  near  Lincoln.  She 
and  her  husband  lived  on  a  farm  for  more 
than  30  years  which  was  three  or  four  miles 
from  Lincoln.  On  the  death  of  her  husband 
she  was  appointed  executrix  of  the  estate, 
which  consisted  of  149  acres  of  land  and 
other  property.  She  continued  to  reside  on 
the  land,  and  farmed  It  herself  until  about 
4  or  5  years  ago,  since  which  time  she  has 
lived  with  her  mafrled  children  who  reside 
in  Nebraska. 

George  A.  Adams,  a  lawyer  of  Lincoln,  who 
bad  known  her  for  28  years  and  had  repre- 
sented her  as  executrix  of  the  estate,  tes- 
tified In  substance  as  follows:  He  first  be- 
came acquainted  with  Oharles  A.  Weston 
whoi  he  threatened,  to  contest  his  father's 
will  If  not  permitted  to  participate  In  the 
division  of  the  estate  at  the  old  lady's  death, 
and  it  was  finally  agreed  that  he  should  at 
the  time  be  treated  as  one  of  her  children 
so  far  as  a  division  of  her  property  was  con- 
cerned. Afterwards,  in  September,  1919,  he 
came  to  the  witness'  ofllce  in  Lincoln  to  see 
about  the  sale  of  the  real  estate.  The  land 
•was  partitioned  In  1920,  and  Mrs.  Weston 
realized  something  more  than  $7,000  from 
the  sale ;  she  had  other  property  and  securi- 
ties kept  in  a  box  belonging  to  her  in  the 
Lincoln  Safe  Deposit  Company;  the  witness 
bad  the  key  part  of  the  time  and  she  had  it 
part  of  the  time.  He  had  a  conversation 
with  Oharles  A.  Weston,  who  spoke  about  the 
old  lady  making  him  a  visit,  asked  If  wit- 
ness was  looking  after  her  business,  and 
wanted  to  know  If  It  would  be  all  right; 
Mr.  Adams  said,  "Of  course,  she  can  go  If  she 
wants  to."  The  subject  of  her  making  this 
visit  was  talk«d  over  probably  a  half  dozen 
times  in  her  presence;  she  did  not  seem  to 
want  to  go.  and  said  she  had  just  been  down 
to  visit  him,  and  It  was  a  big  long  ride  and 
she  did  not  care  much  about  going.  On  one 
occasion  she  said.  "If  I  go  down  there,  and 
Charles  don't  bring  me  back,  how  will  I  get 
back?"  Charles  said,  "Don't  be  uneasy  about 
that  mother;  I'll  bring  you  back."  The  wit- 
ness said,  "If  he  don't,  some  of  the  girls  will 
go  after  yon." 

Three  of  the  daughters,  a  daughter-in-law, 
and  a  son  testified  to  similar  conversations 
witti  Charles  Weston  before  their  mother 


was  taken  to  Kansas,  and  that  at  no  time 
did  he  make  any  suggestion  of  her  making 
her  home  with  him ;  it  was  the  understand- 
ing of  all  the  children  that  she  was  to  go 
and  make  a  visit,  stay  as  long  as  she  wanted, 
and  come  back  to  the  rest  of  the  children. 
No  one  of  the  family  learned  that  the  moth- 
er's notes,  securities,  and  money  had  been 
taken  away  from  Lincoln  until  after  the 
appointment  of  a  guardian  In  Nebraska. 

The  attorney,  Mr.  Adams,  further  testified 
that  In  May,  1920,  when  Oharles  Weston 
brought  his  stepmother  to  BCansas,  her  men- 
tal condition  was  very  feeble,  her  memory 
faulty,  her  conversation  disconnected  and 
rambling;  that  she  had  been  In  this  condi- 
tion 4  or  5  years;  talks  had  been  had  at 
various  times  In  reference  to  appointing  a 
guardian  for  her,  but  no  formal  steps  had 
been  taken  until  November  22,  1920;  that 
when  Charles  Weston  went  to  Lincoln  and 
took  her  to  El  Dorado  she  was  living  around 
among  her  daughters,  with  Elditb  Doisberger, 
at  Unlverdty,  Plao«,  near  Lincoln;  that  when 
that  daughter  moved  to  Cherry  county  she 
went  to  her  daughter  Stella's  place  in  Un- 
coln;  so  far  as  he  knew  there  was  no  es- 
trangement of  any  kind  between  her  and  her 
children. 

Mrs.  Nora  M.  Tatum  testified  by  deposition 
In  substance  that  she  was  superintendent  of 
the  vaults  of  the  Lincoln  Safe  Deposit  Com- 
Tpeany;  that  Emily  7.  Weston  had  box  No. 
6743;  on  April  8Q,  1920,  Charles  Weston 
came  to  the  vault  alone,  and  asked  permis- 
sion to  go  to  Mrs.  Weston's  box;  witness 
told  him  he  had  no  right  to  admission— that 
only  George  A.  Adams  and  Mrs.  Weston  had 
that  right;  he  said  he  merely  wanted  to 
make  some  Investments  for  Mrs.  Weston; 
she  referred  liim  to  Mr.  Adams,  and  he  went 
out  of  the  building;  she  called  Mr.  Adams 
over  the  phone ;  both  came  in,  and  signed  for 
admission  to  the  box,  took  the  box  Into  the 
booth  together,  and  Mr.  Adanks  came  out  and 
left  Charles  Weston  In  iMssession  of  the  box. 
On  Hhat  date  Charles  Weston  made  invest- 
ments of  about  $9,000  in  securities  and  cashed 
In  some  of  the  others  in  order  to  pay  for 
them. 

Mr.  Adams'  testimony  with  respect  to  this 
matter  i»  that: 

About  the  time  Charles  returned  to  Kansas 
with  Mrs.  Weston  he  was  called  to  the  bank 
over  a  matter  coonected  with  the  safe  deposit 
box.  "I  was  called  by  the  lady  who  has  charge 
of  the  box  by  phone  and  asked  to  bring  the 
key  over.  I  started  over  and  met  Charles 
Weston  at  the  landing  of  the  elevator.  He 
was  just  starting  up  to  my  office.  We  went 
back  together  and  I  handed  the  key  to  the  lady 
in  charge,  and  she  unlocked  the  drawer  and 
handed  it  to  me."  Be  and  Charles  went  into 
the  booth  and  opened  the  box.  Charles  said, 
"We  have  examined  the  other  securities  Vr*  are 
going  to  buy,  and  I  will  bring  in  the  party 
who  handles  them";    he  stepped  out  and  soon 
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came  back;  he  said  the  part7  coald  not  come 
then;  and  I  said,  "I  can't  wait,"  and  I  left  him 
there.  These  securities  were  in  the  box  of 
Mrs.  Emily  J.  Weston,  and  belonged  to  her. 
The  next  time  the  witness  saw  the  box  was 
on  the  Wednesday  prior  to  the  hearing  of  this 
case.  He  examined  it  and  found  in  it  only  a 
few  old  papers,  a  certified  copy  of  the  hus- 
band's will,  a  copy  of  her  letters  of  execu- 
trixship,  and  a  certificate  of  her  marriage.  He 
testified  that  he  turned  the  key  over  to  Charles 
Weston  because  of  his  absolute  confidence  in 
him.  He  first  learned  that  the  securities  had 
been  taken  to  Kansas  on  January  10,  1921, 
when  Charles  told  him  at  his  home  in  El  Dora- 
do. He  asked  Charles  why  he  brought  the  se- 
curities to  Kansas,  and  he  said  that  was  a~ 
matter  for  him  to  determine;  witness  asked 
how  many,  secnrities  there  were,  and  he  aii- 
swered,  $10,000."  Mr.  Adams  said  the  guard- 
ian gare  bond  that  indicated  $8,000.  Charles 
said,  "I  have  got  the  balance,"  and  that  he 
had  cashed  one  $500  bond. 

The  referee  in  the  partition  suit  testified 
that  he  sold  the  land  belonging  to  the  estate 
and  paid  Emily  J.  Weston  a  part  of  her 
sliare  In  checks;  that  the  checks  were  re- 
turned Indorsed,  "Emily  J.  Weston,  per  O.  A. 
Weston." 

The  evidence  Shows  that  the  children  first 
learned  of  the  proceedings  in  the  Kansas 
court  and  that  their  mother's  money  and 
securities  had  been  taken  from  the  safe  de- 
posit vaults  and  brought  to  Kansas  on  the 
10th  of  January,  1921,  when  the  attorney, 
Mr.  Adams,  and  a  granddaughter  of  Emily 
J.  Weston  went  to  EI  Dorado  to  take  her  to 
Nebraska.  Mr.  Adams  testified  that  when 
they  went  to  the  home  of  Charles  Weston  his 
wife  said  they  could  not  see  the  old  lady. 
When  asked  the  reason,  she  said,  "Charles 
will  be  here  at  noon,  and  he  will  tell  you 
why."  The  granddaughter  was  not  permit- 
ted to  see  her  grandmother.  Witness  re- 
turned at  noon ;  his  testimony  as  to  what  oc- 
curred follows: 

"Charles  came  to  the  side  door.  Couldn't 
get  in  the  front  door,  and  went  to  the  side  door, 
and  the  screen  was  hooked.  He  opened  the 
inside  door,  and  I  said,  "How  do  you  do,  Char- 
lie?' and  he  spoke  to  me.  And  I  said,  'I  would 
like  to  talk  with  you  a  little,  Charlie.'  He 
didn't  open  the  door,  and  I  saw  he  wasn't  go- 
ing to  invite  me  in,  and  he  unlatched  the  screen 
door  and  stepped  out,  and  his  wife  stood  in- 
side with  the  inner  door  just  ajar.  I  said,  'I 
would  like  to  see  your  mother,'  and  he  says, 
•You  can't  see  her,'  and  I  said,  'Why?'  and  he 
said  Toull  have  to  have  authority  or  papers 
to  see  her,*  and  I  said,  'I  have  copies  of  the 
letters  of  guardianship  from  Lincoln,*  and  he 
said.  They  are  no  good;  I've  got  a  guardian 
appointed  down  here.'     He  was  excited,  and — 

"Q.  Did  you  get  to  see  Mrs.  Weston?  A. 
I  did  not" 

Attex  a  demurrer  to  the  evidence  of  peti- 
tioner was  overruled,  the  wife  of  Charles  A. 
Weston  was  called  as  a  witness  for  the  re- 
spondents.   Her  testimony  was  to  tlie  effect 


that  Emily  J.  Weston  had  visited  them  10  or 
15  years  ago,  but  had  never  made  another 
visit  until  Charles  Weston  brought  her  down 
for  about  a  week,  and  then  returned  with  her 
to  Nebraska,  and  that  6  months  later  he 
brought  her  back  on  May  1,  1920.  She  testi- 
fied that  she  had  taken  good  care  of  her,  and 
at  times  tiad  to  wait  on  her  as  she  would  a 
child.  She  contradicted  none  of  the  state- 
ments of  witnesses  for  the  petitioner  as  to 
what  occurred  in  their  visits  to  El  Dorado 
to  see  EmUy  J.  Weston. 

F.  S.  Allen,  the  Kansas  guardian,  testified 
that  he  had  about  $10,000  on  hand  belonging 
to  EmUy  J.  Weston,  and  tliat  he  did  not 
know  whether  he  was  paying  Charles  A. 
Weston  $40  a  month  for  taking  care  of  her 
or  not;  he  had  never  seen  liis  ward  until 
the  hearing  of  this  case. 

Dr.  H,  B.  Earp,  who  had  treated  Mrs.  Wes- 
ton for  a  fracture  to  her  arm,  was  also  a 
witness  for  the  respondents.  He  testified 
that  he  had  observed  her  mental  condition, 
and  that  she  did  not  have  enough  mentality 
to  realize  whether  Kansas  or  Nebraska  was 
her  home;  that  she  was  not  capable  of 
having  an  opinion  of  her  own  as  to  where 
she  would  like  to  live,  and  that  she  would 
not  realize  whether  this  was  her  permanent 
home  or  whether  she  was  visiting;  that  she 
did  not  have  the  power  of  memory  to  talk 
of  family  aftairs. 

The  testimony  of  Dr.  Earp  supplements 
that  offered  by  the  petitioner,  and  establishes 
the  fact  that  EmUy  J.  Weston's  mental  con- 
dition for  several  years  has  been  such  that 
she  was  not  capable  of  changing  her  legal 
residence  at  the  time  she  was  brought  to 
Kansas.  That  she  never  became  a  resident 
of  this  state,  and  that  her  residence  is  in 
Lancaster  county.  Neb.,  is  established,  in  our 
opinion,  from  the  uncontradicted  evidence. 
There  is  no  evidence  that  she  ever  expressed 
an  intention  of  abandoning  her  residence  of 
SO  years  or  more  in  Nebraska,  or  of  taking 
up  a  residence  in  Kansas.  When  she  was  old, 
mentally  incompetent,  and  feeble,  she  was 
brought  here  with  the  understanding  of  her 
children  and  hersdf  that  she  was  comhag 
for  a  short  visit,  and  would  be  taken  back 
to  her  home  whenever  she  wanted  to  go.  The 
circumstances  under  which  the  respondent 
Charles  A.  Weston  secured  possession  of  her 
property,  and  enticed  her  away  from  where 
her  children  lived,  and  where  her  home  had 
been,  need  no  comment  He  was  present  at 
the  trial,  but  did  not  testify.  The  state- 
ments in  the  testimony  of  petitioner's  wit- 
nesses of  what  occurred  in  conversations  with 
him  in  Nebraska  and  El  Dorado  stand  uncon- 
tradicted. 

LI]  The  established  rule,  at  least  in  civil 
cases,  and  applying  alike  to  plaintiff  and 
defendant,  is  that,  where  a  party  has  it  with- 
in his  power  to  produce  witnesses,  presum- 
ably favorably  disposed  toward  him,  to  ex> 
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plain  a  transactloii,  or  answer  a  controverted 
question,  and  fUIs  so  to  do,  it  will  be  pre- 
sumed that  tbe  testimony,  if  produced,  would 
be  unfavorable  to  Us  side  of  the  controversy. 
Fowler  v.  BnEenperger,  77  Kan.  406,  94  Paa 
996,  IB  L.  R.  A.  (N.  S.)  784;  10  R.  C.  lib 
885;  1  Wig.  Ev.  |  285;  Note  Ann.  Cas. 
1914A,  909  et  seq.  Courts  and  text-writers 
generally  speak  of  It  as  a  presumption,  but 
It  is  more  properly  defined  as  an  Inference 
of  fact,  and  not  as  a  presumption  of  law. 
The  Fowler  Case,  supra,  recognizes  a  qnall- 
flcation  of  the  nils,  adopted  generally,  that 
the  Inference  will  not  be  drawn  if  the  failure 
to  produce  the  evidence  is  satisfactorily  ex- 
plained. 

It  1b  said  In  the  brief  for  the  respondents 
that  Charles  A.  Weston's  excuse  for  not  tes- 
tifying was  put  into  tbe  record  by  answers 
to  questions  on  the  cross-examination  of  Mr. 
Adams,  which  show  that  the  attorney  of  the 
family  had  presented  the  matter  to  the  prose- 
cuting attorney  at  Lincoln,  Neb. ;  that  a  war- 
rant had  been  sworn  out  cbaiglng  Charles 
A.  Weston  with  larceny  and  kidnapping ;  and 
that  an  officer  from  Nebraska  was  then  pres- 
ent with  the  warrant  In  the  little  domes- 
tic tragedy  unfolded  by  the  record  in  this 
case,  Charles  A.  Weston  was  the  moving 
actor.  The  explanation  for  his  failure  to 
testify  In  this  civil  proceeding  Is  far  from 
satisfactory  to  the  court,  and  tends  rather  to 
create  an  unfavorable  impression,  and  to 
Justify  the  application  of  the  rule  of  evidence 
which  regards  his  silence  as  an  admission 


would  not  help  the  respondent's  case. 

[2]  In  this  state  it  has  been  held  that  the 
Jurisdiction  for  the  appointment  of  a  guar- 
dian of  a  minor  is  In  the  coanty  of  the  min- 
or's domicile  In  the  absence  of  any  express 
statute  upon  that  question.  Connell  v.  Moore, 
70  Kan.  88,  78  Pac  164,  109, Am.  St.  Rep. 
408.  And  in  Foran  v.  Healy,  73  Kan.  633,  85 
Pac.  751,  86  Pac.  470,  it  was  held  that  the 
Jurisdiction  to  appoint  a  guardian  over  the 
person  and  estate  of  a  lunatic  bdongs  exclu- 
sively to  the  probate  court  of  'the  county 
where  such  lunatic  has  a  permanent  resi- 
dence. By  analogy  there  is  every  reason  to 
hold  that  the  Jurisdiction  to  appoint  a  per- 
manent guardian  over  the  person  and  estate 
«t  a  lunatic  belongs  exclusively  to  the  courts 
of  the  state  where  such  lunatic  has  a  perma- 
nent residence. 


Every  presumption  Is  in  fkvor  of  the  reg- 
ularity of  the  proceedings  in  the  Nebraska 
court,  and  indeed  there  is  no  contention  that 
the  court  there  did  not  have  Jurisdiction  if 
the  questiim  of  the  residence  of  Emily  J. 
Western  is  determined  adversely  to  the  re- 
spondents. 

In  the  EV>nui  ▼.  Healy  Case,  supra,  this 
court  recognised  the  authority  of  the  pro- 
bate court  of  the  coanty  where  the  Insane 
person  was  found  to  appoint  a  guardian  and 
to  commit  tlie  Insane  person  to  a  state  in- 
stitution, and  held  further  that  the  adju- 
dication in  that  county  was  conclusive  on  the 
question  of  insanity,  and  for  that  reason  the 
probate  court  of  the  county  where  the  in- 
sane person's  legal  residence  was  could,  in 
reliance  upon  the  former  adjudication,  ap- 
point a  guardian  of  the  estate.  It  was  also 
decided  that  the  guardianship  In  the  county 
where  the  Insane  person  was  found  was 
merely  ancillary  to  that  of  the  main  guar- 
dianship, which  was  in  the  court  of  the  legal 
residence  of  the  person.  The  statute  in- 
volved was  section  3911  of  the  General  Stat- 
utes of  1901,  since  repealed,  but  In  substance 
re-enacted  (Laws  1917,  c  165),  so  that  the 
Jurisdiction  of  a  probate  court  to  appoint  a 
guardian  for  any  one  found  to  be  insane  in 
the  county  is  substantially  the  same  as  when 
the  case  Just  cited  was  decided. 

In  the  present  case  the  appointment  of  a 
guardian  for  Emily  J.  Weston  by  the  Kan- 
sas court  has  doubtless  resulted  in  protecting 
and   conserving   her   property..   The   court 


that  any  truthful  testimony  he  could  give  j^  ,^  ^^^  ^^         ^^^ 


likelihood  of  an  unseemly  conflict  between 
the  courts  of  this  and  a  slstn  state,  to  sug- 
gest that.  If  the  appeal  here  Involved  the 
right  to  the  possession  of  the  property  of 
the  ward,  it  would  doubtless  be  held  that  the 
Kansas  guardianship  is  merely  ancillary  to 
the  domiciliary  guardianship  in  Nebraska, 
and  also  that  the  petitioner  is  entitled  to  the 
possession  of  the  property  belonging  to  its 
ward. 

It  follows  that  the  county  court  of  Lancas- 
ter county.  Neb.,  had  jurisdiction  to  appoint 
the  petitioner  as  guardian,  and  that  the 
petitioner  is  entitled  to  the  custody  of  the 
I)erson  of  Emily  J.  Weston. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  issue  the  writ 

All  the  Justices  concurring. 
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REDDEN  V.  BAUSCH.     (No.  23535.) 

(Supreme  Court  of  Kansas.     Feb.  U,  1922. 
Rehearing  Denied  March  17,  1922.) 

(S^ttaius   by   the   Court.) 

1.  Vendor  aiid  purchaser  «=> 1 8 (3)— Holder  of 
optioa  to  parchase  must  tender  eiibstantlal 
oofflpliance  within  the  time  aoraed  npon. 

The  holder  of  an  option  to  purchase  land 
cannot  impose  a  dn^  on  the  vendor  to  conyey 
unless  he  exercises  his  option  and  tenders  sub- 
stantial compliance  with  the  terms  and  condi- 
tions of  the  option  within  the  time  agreed 
npon. 

2.  Vendor  and  purchaser  «=3l8  (3) —Holder  of 
option  to  purchase  must  tender  compllanoe  to 
vendor  or  authorized  agent. 

To  make  such  a  tender  effective,  it  must  be 
made  to  the  vendor  or  to  some  one  authorized 
to  represent  him. 

3.  Landlord  and  tenant  «=a92( I)— Lessee  held 
not  to  have  exercised  option  to  purchase  land 
for  failure  to  tender  performance  within  re- 
quired time. 

'The  evidence  and  findings  examined,  and  it 
is  held  that  the  purchaser  did  not  exercise  his 
option  and  tender  compliance  with  the  terms 
and  conditions  thereof  within  the  time  limited. 

4.  Vendor  and  purchaser  ®=>  1 8  (3)— Purchas- 
er's noncompliance  with  conditions  of  option 
are  not  waived  by  vendor's  ownership  merely 
of  life  estate. 

It  in  further  held  that  the  evidence  does  not 
support  the  finding  as  to  a  waiver  by  the 
vendor  of  the  purchaser's  noncompliance  with 
the  terms  and  conditions  of  the  option. 

5.  Judgment  €=3256(2)— Inconsistent  findings 
without  support  in  evidence  do  not  sup- 
port Judgment. 

Where  the  general  verdict  has  been  set 
asid*.  and  special  findings  returned  are  incon- 
sistent with  each  other,  and  material  ones  are 
without  support  in  the  evidence,  a  judgment 
based  thereon  cannot  be  upheld. 

fAidUional  SyOabvt  hv  IMiUtrial  Btaf.) 

6.  SpeoHIo  performanoe  9=>i3 — Vendor  and 
purchaser  ®=>S— Contract  valid  where  vendor 
does  not  have  title,  but  not  specifloally  en- 
foreoable. 

One  not  having  title  may  bind  himself  to 
fnrnish  a  deed  and  incur  liability  for  damages 
for  breach  of  such  agreement,  but  a  decree 
of  specific  performance  will  not  be  entered  in 
such  case  because  it  would  be  fruitless  or 
nugstory. 

7.  Landlord  and  tenant  €=392(5)— Lessee  who 
knew  that  lessor  could  not  oonvey  title  not 
entitled  to  damages  on  exereiso  of  option  to 
purebase. 

Lessee  who  knew  at  time  of  execution  of 
lease  giving  him  an  option  to  purchase  the  land 
that  lessor  had  merely  a  life  estate,  and  could 
not  convey  title,  could  not  insist  on  either  per- 
formance or  damages,  unless  lessor  failed  to 
convey  title  on  exercise  of  option. 


Appeal    from    District    Court,    Sbawzie.> 

(Jounty. 

Action  by  Emma  L.  Redden  against  O.  J. 
Bausch.  From  judgment  rendered,  the  plaln- 
tUI  appeals.    Reversed  and  remanded. 

Allen  &  Allen  and  Cbas.  Blood  Smith  el\ 
of  Topeka,  for  appellant 

Monroe,  Hnrsli  &  Monroe^  of  Topeba.  for 
appellee. 

JOHNSTON,  0.  J.  The  plaintiff.  Emma  I^ 
Redden,  brou^t  tbls  action  against  O.  J. 
Bausch.  to  recover  a  quarter  aection  of  land, 
and,  the  relief  asked  being  denied,  she  ap- 
peals. 

The  idaintiff,  who  beld  a  life  estate  in  the 
land,  ent^ed  into  a  contract  with  the  de- 
fendant, by  which  she  leased  it  to  blm  for 
one  year  beginning  March  1, 1919,  for  a  ren- 
tal of  $500  a  year;  one-half  of  the  rental 
was  paid  when  the  lease  was  executed,  and 
the  remainder,  for  which  a  promissory  note 
was  executed,  was  to  be  paid  on  or  before 
September  1,  1919. 

In  the  contract  the  defendant  was  given 
an  option  to  buy  the  land  within  six  months 
from  March  1,  1919,  for  the  smn  of  $8,750. 
One-half  of  the  purchase  price  was  to  be 
paid  in  cash,  and  for  the  remainder  be  was 
to  give  his  notes  bearing  six  per  cent  in- 
terest, secured  by  first  mortgage  on  the  land, 
and  it  was  stipulated  that  if  he  exerdsed 
the  option  the  amount  paid  on  the  lease 
should  be  ai^lled  as  part  of  the  purchase 
price.  On  August  29th,  three  days  b^ore 
the  expiration  of  his  option,  the  defmdant 
went  to  the  home  of  the  plaintiff  with  the 
expressed  Intention  of  exercising  his  option 
of  purchase,  but  did  not  find  Mrs.  Redden 
at  home.  He  then  went  to  the  office  of  Otis 
S.  Allen,  who  had  drawn  the  lease  and  told 
him  that  he  desired  to  purchase  the  land, 
and  there  he  made  and  left  with  Allen  a 
check  for  $2,000,  payable  to  the  order  of  the 
plaintiff,  and  stating  that  he  would  come 
down  at  a  later  time,  when  the  papers  were 
executed,  and  he  would  then  pay  the  balance 
of  the  price,  execute  the  mortgage,  and  com- 
plete the  transaction.  Allen  suggested  that 
It  would  take  nine  or  ten  days  in  which  to 
complete  the  papers,  but  he  stated,  and  the 
jury  found,  that  Allen  had  no  agency  or  au- 
thority to  speak  for  the  idalntiff.  On  Au- 
gust 31,  1919,  Mr.  Alloi  reached  the  plain- 
tiff, and  communicated  the  fact  that  Bausch 
had  expressed  a  desire  to  buy  the  land,  and 
had  left  a  check  with  him  payable  to  her 
order  for  $2,000.  At  that  time  she  did  not 
say  anything  about  the  acceptance  of  the 
check  or  the  recognition  of  the  <9tlon.  On 
September  8,  1919,  Mr.  AUen  wrote  to  the 
defendant  stating  that  as  jMrs.  Bedd»i 
had  told  him  that  as  she  only  had  a  life 
lease  on  the  propertj',  it  was  impossible  for 
her  to  transfer  the  title  to  him,  and  lnqali«d 
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iHiat  he  daalrea  to  baTO  done  with  the  check 
wbidb  had  be»  left  with  him.  No  r^dy  was 
rectived  to  this  letter,  and  <m  September  18, 
1019,  Allen  wrote  another  letter  to  the  de- 
fendant, and  inclosed  the  check  for  $2,000, 
and  stated  that  he  wished  him  to  remit  him 
the  $250  already  due  for  rent  on^tte  taim. 
Xhe  defendant  did  not  tender  fke  ^,200 
cash  payment  reqnlred  under  the  cation  con- 
tract nor  did  he  ever  interview  or  see  the 
plaintiff  again  after  that  time.  It  appears 
that  in  March,  1920,  no  part  of  the  balance 
due  on  the  rent  had  been  paid,  but  the  de- 
fendant continued  to  occupy  the  iiremises 
for  the  year  1920.  Xhe  lease  provided  that 
no  act  of  either  or  both  parties  should  be 
construed  aa  an  extension  of  the  lease,  un- 
less the  same  was  teduoed  to  wridns  by  both 
partiee.  The  Jury  retomcd  a  general  ver^ 
diet,  finding  that  ideUntlff  was  entitled  to 
recover  the  iMsaeeslon  of  the  land  in  quea- 
tion,  and  farther  finding  for  the  defendant 
against  the  plaintiff,  awarding  him  a  re- 
covery bi  the  sum  of  $1,2S0. 

With  the  general  verdict,  answers  to  spe- 
cial questions  were  returned,  showing  that 
the  Jury  allowed  the  plaintiff  $250,  the  full 
amount  due  on  the  note  which  defendant  had 
given  her,  allowed  her  $500  for  the  occu- 
pancy of  the  premises  in  the  year  1920,  and 
also  finding  that  he  occupied  the  premises 
with  the  assent  of  the  plaintiff.  There  was 
a  finding  that  Otis  S.  Allen  was  not  the 
agent  of  the  plaintiff,  and  it  was  further 
found  that  the  plaintiff  never  ratified  any  of 
his  acts  in  behalf  of  plaintiff  at  the  time 
the  defendant  stated  to  Allen  that  he  had 
elected  to  purchase  the  farm.  In  response  to 
a  question  as  to  whether  ab^  had  waived 
compliance  with  the  terms  of  the  option, 
they  answered,  "Tes;  that  she  had  waived 
the  sale  provision  by  being  unable  to  furnish 
a  good  title."  They  found  also  that  the  rea- 
sonable market  value  of  the  land  on  Septem- 
ber 1,  1920,  the  time  fixed  in  the  option, 
was  $0,260,  which  was  $500  more  than  the 
opti(m  price,  and  therefore  they  allowed 
the  defendant  $500  as  damages. 

Another  finding  was  to  the  effect  that 
the  plaintiff  prior  to  the  institution  of  the 
suit  made  no  objection  to  the  amount  of 
the  tender,  or  the  manner  of  the  tender,  and 
that  the  only  reason  she  assigned  for  not 
completing  the  sale  of  the  land  was  that  she 
could  not  give  a  clear  title. 

A  motion  was  made  by  plaintiff  to  set 
aside  special  findings  of  the  Jury,  as  well 
as  for  Judgment  on  the  remaining  findings, 
notwithstanding  the  general  verdict  The 
defendant  also  made  a  motion  for  a  new 
trial,  and  also  asked  for  Judgment  on  the 
special  findings  of  the  Jury.  The  court  de- 
nied the  motion  for  a  new  trial,  overruled 
the  motion  of  defendant  to  set  aside  special 
findings,  except  finding  No.  18,  which  was 
held  to  be  wit^ut  support  in  the  evidence, 
sustained  the  motion  of  the  defendant  to 
2MP.— 18 


aet  adds  the  general  Terdlct  of  tte  Juy.  and 
rendered  Jodgmeat  eo  the  mwdal  <hMHng» 
of  the  Jni7  as  to  defendant's  ritfit  of  ponaoa 
■bm  for  the  year  ISGO. 

[1-S]  The  Judgment  U  effect  denied  plain- 
tiff the  poasession  of  her  land,  awarded  her 
a  recoreiy  against  defendant  of  $281,  tlw 
balance  of  the  rent  for  the  year  1910,  and 
allowed  defendant  $600  as  damages  upon  the 
optian  contract  aa  a  set-off  to  the  $500  due 
to  the  plaintiff  for  the  nse  ot  the  land  for 
the  year  1920.  When  the  general  verdiot 
and  part  of  the  special  findings  were  aet 
aside,  all  of  them  should  have  l>een  set  aside 
and  a  new  trial  of  the  case  ordoed.  The 
evidence  and  findings  did  not  warrant  the 
Jadgment  that  was  rendered.  There  waa  no 
substantial  compliance  with  the  option  agree- 
ment by  the  def^dant  He  did  not  tender 
the  $4,250  doe  upon  an  acceptance  of  the 
optian  agreemoit  within  the  time  limited, 
nor  at  any  other  time.  The  tender  of  the 
agreed  amount  was  essential  to  the  right  of 
the  defendant  to  demand  a  conveyance  of 
the  land.  Sanford  v.  Bartholomew,  33  Kan. 
38,  6  Fac.  428.  No  tender  was  made  to  plain- 
tiff at  any  time,  nor  to  any  one  authorised 
to  represent  her.  Defendant  did  not  even 
notify  her,  or  any  agent  of  hers,  that  he  de- 
sired to  exercise  his  option.  He  did  call  on 
one  Allen,  and  expressed  to  him  a  purpose 
to  purdtase  the  land,  and  l^t  with  him  a 
personal  che<A  for  $2,000,  saying  to  Allen 
that  he  would  pay  the  balance  when  the 
papers  were  made  out  The  finding  of  the 
Jury,  howeyer,  shows  that  this  attempt  ot 
defendant  to  exercise  an  option  waa  abor- 
tive. It  waa  found  that  Alloi  was  not  an 
agent  of  the  plaintiff,  had  no  anthorlty  to 
act  for  her,  and,  farther,  tliat  ahe  never 
ratified  any  of  his  acts  in  taking  the  diock 
or  in  anything  said  or  done  by  him  relating 
to  the  optian.  As  to  her,  Allen  was  a  strang- 
er, and  the  defendant's  dealings  with  him 
were  no  more  effective  than  if  he  had  told 
any  stranger  on  the  street  of  his  purpose 
regarding  the  option,  and  had  handed  him 
a  check  to  be  applied  on  the  proposed  pur- 
chase. She  did  leam  of  his  call  upon  Allen 
and  of  his  making  the  check  the  day  before 
the  option  expired,  but  there  la  nothing  in 
the  testimony  to  show  that  she  made  any 
resiKmse  to  the  information,  and  she  prob- 
ably felt  that  there  was  no  occasion  to  say 
or  do  anything  until  an  authoritative  elec- 
tion to  take  the  property  had  been  made  and 
compliance  with  its  conditions  had  been 
tendered.  She  did  not  know  whether  or  not 
the  check  was  good,  or  wheth»  or  not  the 
defendant  would  be  able  to  pay  or  to  ten- 
der payment  required  under  the  option.  No 
action  on  her  part  was  necessary  until  the 
defendant  came  to  her  within  the  time  speci- 
fied, with  an  election  to  purchase  and  an 
offer  of  compliance  with  the  specified  condi- 
tions. The  agreement  between  the  parties 
was  only  an  option,  and,  before  there  waa 
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an  oUlgatlan  on  the  part  of  plaintiff  to  sell. 
It  derolved  on  tbe  defendant  to  tender  com- 
idiance  with  the  terms  and  conditions  of 
the  optl(KL  When  it  was  found  that  the 
negotiatlans  with  Allen  were  unauthorized 
and  had  not  been  ratified  by  plaintiff,  atay- 
thtng  approaching  compliance  with  the  con- 
dltians  of  the  option  was  taken  ont  of  the 
caaeL  There  Is  no  proof  that  the  defendant 
has  ever  a^ed  plaintiff  to  convey  or  has 
ever  made  an  offer  to  her  to  comply  with 
the  terms  of  the  option. 

[4-7]  Connsel  argue  that  Allen  must  have 
been  acting  for  some  one,  and  that  plaintiff 
is  as  much  bound  by  the  arrangement  be- 
tween Allen  and  the  defendant  as  If  it 
had  been  made  between  the  defendant  and 
herself.  That  inference  is  in  direct  contra- 
diction of  the  finding  of  the  Jory,  and,  if 
it  were  warranted,  is  only  a  reason  for  hold- 
ing the  flndings  to  be  unsupported  and  con- 
flicting. It  is  said  that  the  pininHtr  waived 
compliance  with  the  terms  of  the  option  by 
harbig  since  the  expiradoa  of  Uie  option 
found  herself  to  be  unable  to  give  a  good 
title  to  the  land.  The  evidence  does  not 
idiow  that  she  ever  made  such  a  state- 
ment to  tho  defendant  A  declaration  of  tliat 
Und  was  made  by  Allen,  and  not  by  the 
plaintiff,  and  his  statemoits,  as  we  have 
seen,  were  not  binding  upon  nor  ratlfled 
by  her.  It  does  appear  that  plaintiff  holds 
only  a  life  estate  io  the  land,  and  that  those 
holding  the  legal  title  do  not  desire  to  selL 
While  one  not  having  a  title  to  the  land  may 
bind  himself  to  fumidi  a  deed  to  it  and 
incur  liability  for  damages  for  breach  of 
such  an  agrpement  (Robertson  v.  Talley,  S4 
Kan.  817,  115  Pac:  640).  the  remedy  of  sped- 
flc  perfonnance  In  such  a  case  is  not  avall- 
aUe.  If  the  vendor  has  no  title  and  per- 
fonnanee  is  impossible,  a  court  will  not  ot- 
ter a  decree  that  wonld  be  faultless  or  nuga- 
tory. Thmnpson  -r.  Mnsick,  86  Kan.  399,  116 
Pac.  612;  25  B.  0.  U  245.  The  direct  ques- 
tbm  as  to  whether  the  defendant  knew  that 
the  irialntlff  had  only  a  life  estate,  when  tbe 
option  agreement  was  made,  was  submitted 
to  the  Jury,  and  the  answer  was,  "No."  This 
answer  was  set  aside  by  the  court  as  un- 
true, and  the  Inferoice  is  that  he  did  know, 
and,  if  so,  he  had  no  right  to  insist  on  either 
perfonnance  or  damages.  Thompson  v.  Mu- 
sidi,  supra.  So  far  as  the  waiver  of  com- 
pliance is  cmcerned,  the  evidence  does  not 
show  tliat  a  proper  demand  has  ever  been 
made  for  a  conveyance,  au0,  if  it  had  been 
made,  the  plaintiff  was  entitled  to  set  up 
defendant's  failure  of  compliance,  or  any 
•th»  valid  reason  she  might  have  had  for 
not  ctHiveylng  the  land. 

We  think  the  evidoice  does 'not  suMMrt 
the  findings  as  to  waiver,  and  that  other 
findings  are  inconsistent  with  each  other 
and  insufficient  to  form  a  basis  for  a  judg- 
ment. 


The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 
All  the  Justices  concnrrinit 


HARRI9V.  UNITED  STATES  MEXICO  OIL 
CO.    (Na.  23506.) 

(Supreme  Court  of  Kansas.     Feb.   11,   1922. 
Behearing  Denied  March  17,  1922.) 

(Svllabua  iy  the  Court.) 

1.  Corporations  <S=328(I)— A  Massachasetts 
trust  held  a  "oorporatioa"  withia  tbe  Coa- 
stitution. 

A  "Massachusetts  trust"  is  a  corporation 
within  tbe  meaning  of  that  word  as  defined  in 
section  6  of  article  12  of  the  Kansas  Consti- 
tntion  as  incindlng  "all  associations  and  joint- 
stock  companies  having  powers  and  pTivHegea 
not  possessed  by  individuals  or  partnerships," 
and  as  ased  in  statutes  the  subject-matter  of 
which  makes  the  definition  pertinent  and  with- 
in the  reason  of  the  legislation.  Tbe  decision 
to  that  effect  in  IiUmber  Co.  v.  State  Charter 
Board,  107  Kan.  153,  190  Pac.  601,  10  A.  K  B. 
879,  is  adhered  to. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpora- 
tion.] 

2.  Corporations  «=3668(I4)  —  Nonrasldeat 
IMassacbnsetts  trust  may  be  served  by  psb- 
llcation  as  a  foreign  corporation. 

In  a  proper  case  service  by  publication  may 
be  had  upon  a  "Massachusetts  tmst"  which  is 
not  a  resident  of  this  state,  as  a  foreign  cor- 
poration. 

3.  Corporations  «=9668(I4)— Defect  In  servics 
of  foreign  corporation  by  publication  held 
cored  by  motion  to  set  aside  Judgment. 

Any  defect  in  the  service  by  publication  in 
this  case  is  held  to  have  been  cured  by  the 
insertion  in  a  motion  to  set  aside  the  judgment 
against  the  defendant,  on  account  thereof,  al- 
legations denying  the  merits  of  the  plaintifTa 
claim  upon  the  facts. 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  T.  W.  Harris  against  United 
States  Mexico  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Wm.  W.  Fry,  of  St  Paul,  Minn.,  and  W.  F. 
Jackson,  of  Ft  Scott,  for  appelant 

Sheppard  &  Sheppard,  of  Ft  Scott  for  ap- 
pellee. 

MASON,  J.  On  AprU  9,  1920,  T.  W.  Har- 
ris brought  an  action  in  the  district  court  of 
Bourbon  county  against  a  defendant  de- 
scribed aa  United  States  Mexico  OU  C«D- 
pany,  a  corporation,  asking  judgment  for 
$2,999  claimed  to  be  due  him  under  a  written 
contract  with  such  deftoidant  executed  May 
24,  1918,  for  the  drilling  of  three  wells,  one 
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north  and  two  south  of  the  Osage  river,  In 
Bourbon  County.  An  attachment  was  issued 
and  levied,  and  serrice  was  made  by  publi- 
cation under  allegations  that  the  defendant 
was  a  foreign  corporation  and  a  nonresident 
of  Kansas.  On  May  29,  1920,  a  motion  was 
filed  in  b^alf  of  "the  above  styled  and 
named  defendant,  the  United  States  Mexi- 
can OU  Company,  a  corporation,  and  also 
persons  Interested  and  owning  the  property 
attached,"  to  dismiss  the  action  for  want  of 
jurisdiction  of  the  defendant  and  the  sub- 
ject-matter alleging  that  the  action  had  been 
infproperly  brought  In  Bourbon  county,  and 
that  no  valid  service  had  been  made.  Ko 
proof  was  made  or  tiered  in  support  of  this 
motion,  and  it  was  overruled  on  the  day  it 
was  filed.  On  January  6, 1921,  judgment  was 
rendered  in  favor  of  the  plaintlft  finding  that 
the  defoidant  was  Indebted  to  htm  in  the 
amount  claimed,  and  ordering  the  attached 
property  sold  to  pay  the  debt.  On  March  4, 
1921,  the  defendant,  describing  itself  as  "the 
United  States  Mexico  Oil  Company,  a  volun- 
tary trust  of  Wichita,  Kan.."  filed  a  motion 
to  vacate  the  judgment  for  want  of  jurisdic- 
tion, accompanied  by  an  affidavit  setting  out 
among  other  matters  the  details  of  Its  ot^ 
ganization  as  a  "Massachusetts  trust."  The 
motion  was  overruled,  and  the  defendant  ap- 
peals. 

[1]  1.  A  principal  contention  of  the  de- 
fendant Is  that  it  Is  a  voluntary  trust,  and 
not  a  cori>oratlon,  and  that  the  proceedings 
against  it  are  void  on  that  account  This 
conrt  has  already  decided  that  an  organiza- 
tion of  the  character  of  the  defendant  is 
deemed  to  be  a  corpgratlon  within  the  mean- 
ing of  the  Kansas  law  making  i)ermlS8ion 
from  the  charter  board  necessary  to  enable  a 
corporation  todo  business  in  this  state.  Lum- 
ber Co.  V.  State  Charter  Board,  107  Kan.  153, 
161, 190  Pac.  601, 10  A.  L.  R.  879.  The  defend- 
ant urges,  however,  that  that  case  is  out  of 
harmony  with  decisions  in  other  states  and 
with  the  reason  of  the  matter,  and  ought  to 
ke  overruled.  The  efTect  of  the  decision  was 
to  hold  that  an  organization  in  the  form 


ject  to  regnlatlim  and  CMttrol  under  the  ex- 
isting statutes  regarding  corporations.  A 
regular  session  of  the  Legislature  has  since 
been  held  without  making  any  change  in  the 
Inw  as  so  interpreted.  This  implies  legisla- 
tive acceptance  of  the  policy  of  regulating 
organizations  such  as  the  defendant  and  gives 
room  for  the  presumption  that,  if  the  existing 
law  had  been  otherwise  interpreted,  such 
regulation  would  have  been  provided  by  new 
legislation — a  special  reason  why  the  ded- 
Blon  should  not  be  overturned  except  upon 
the  striHigest  grounds. 

Ehccept  for  the  section  of  the  Kansas  Con- 
stitution relied  upon  in  the  case  above  dted, 
it  may  be  conceded  that  "Massachusetts 
trusts"  are  not  to  be  classed  as  corporations. 


See  note  7  A.  L.  R.  612,  621-628.  That  sec- 
tion, giving  a  definition  of  the  term  "oorito- 
ratlon"  which  we  have  held  to  include  vol- 
untary trusts  such  as  the  defendant,  reads: 

"The  term  'corporations,'  as  used  in  this  ar- 
ticle, shall  indude  all  associations  and  joint- 
stock  companies  having  powers  and  privileges 
not  possessed  by  individuals  or  partnerships; 
and  all  corporations  may  sue  and  be  sued  in 
their  corporate  name."    Article  12,  S  6. 

In  Idaho  a  somewhat  similar  constitution- 
al definition  has  been  held  (one  of  the  three 
justices  dissenting)  not  to  include  such  or- 
ganizations. Spotswood  V.  Morris,  12  Idaho, 
380,  85  Pac.  lOM,  6  L.  B.  A.  <N.  S.)  665.  The 
provision  there  interpreted  however  contains 
two  very  significant  words  which  are  omitted 
from  that  of  the  Kansas  Constitution — those 
which  we  Italldze  In  the  following  copy  of 
the  section: 

"The  term  'corporation'  as  used  in  this  aM- 
de,  shall  be  held  and  construed  to  include  all 
associations  and  joint  stock  companies  having 
or  exerdsing  any  of  the  powers  or  privileges 
of  eorporation»  not  possessed  by  individuals  or 
partnerships."  Art  11,  |  16,  Idaho  Constitu- 
tiou. 

The  word  "corporations"  in  the  italicized 
phrase  obviously  means  corporations  in  the 
general  sense,  not  ^larged  or  modified  by 
uie  definition  in  which  it  occurs;  otherwise 
the  word  would  be  defined  in  its  o^ra  terms. 
The  powers  and  privileges  of  corporations  as 
such,  as  the  word  is  ordinarily  used,  may 
well  be  regarded  as  those  conferred  by  legis- 
lative act  That  this  feature  of  the  matter 
Influenced  the  decision  of  the  Idaho  court  Is 
indicated  by  the  language  of  the  syllabus: 

"To  legally  possess  or  ezerdse  powers  or 
privileges  of  corporations  requires  a  sovereign 
grant." 

When  the  Kansas  Constitution  was  adopt- 
ed a  provision  like  that  of  the  Constltntlon  of 
Idaho,  Including  the  words  "of  corpora- 
tions," was  contained  in  the  Constitiitions  of 
New  York  (Constitution  of  1846,  art  8,  t  3) 
and  Michigan  (Constitution  of  1850,  art  16, 


known  as  a  "Massachusetts  trust"  is  sub-'  ^  H).  with  wWch  the  framers  of  our  own 


Constitution  were  presumably  familiar.  The 
Kansas  provision  was  obviously  derived  from 
that  of  New  York.  Its  omissicm  of  tbe  words 
"of  corporations"  must  be  regarded  as  in- 
tended to  affect  the  meaning  and  give  to  it 
much  the  same  force  as  though  it  read: 

"The  term  'corporations,'  as  used  in  this 
article,  shall  indude  all  associations  and  joint- 
stock  companies  having  powers  and  privileges 
not  possessed  by  individuals  or  partnerships, 
whether  or  not  such  powers  and  privileges  are 
of  a  character  peculiar  to  corporations  as  the 
word  is  ordinarily  used — that  is,  whether  or  not 
they  result  from  a  legislative  grant," 

It  is  quite  obvious  that  tbe  purpose  was 
not  to  embody  in  the  Constitution  the  ordi- 
nary definition  of  the  word  "corporations," 
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bttt  to  gtve  that  word  as  nsed  In  the  article  of 
which  the  proyJBiozi  was  a  part  a  special  and 
enlarged  meaning.  The  kind  of  association 
there  described  Is  by  the  terms  of  the  section 
Itself  authorized  to  sue  and  be  sued.  The 
definition  so  adopted  Is  not  necessarily  to  be 
applied  to  the  word  "corporation"  whereTer 
It  is  used  In  the  statute ;  but  where  the  sub- 
ject-matter makes  It  pertinent  and  within 
the  reason  of  the  legislation  that  Is  the  nat- 
ural course.  As  was  pointed  oat  In  the  Lum- 
ber Company  Case,  trusts  of  the  character  of 
the  defendant  have  among  other  powers  and 
privileges  not  possessed  by  Individuals  or 
partnerships  those  of  continuous  existence 
and  exemption  fmn  iwrsonal  liability.  They 
enjoy  practically  all  the  advantages  of  ordi- 
nary corporations,  and  no  reason  Is  apporoit 
why  they  should  not  b«  subjected  to  the 
same  obligations  and  regulations.  Of  their 
oci^  It  Is  said  In  the  defendant's  brief: 

"The  thing  that  brought  these  pnre  trusts  In 
existence  in  Massachusetts  and  New  York  was 
the  fact  that  corporations  could  not  bold  real 
estate  and  deal  in  the  same,  and  the  tmat  or- 
ganisation was  created  to  do  the  very  thing 
that  corporations  were  not  permitted  to  do,  and 
were  made  necessary  to  transact  business 
which  corporations  were  forbidden  by  law  to 
transact." 

The  defendant  cites  an&  relies  upon  a  de- 
daiom  that  a  statutory  limited  partnership 
is  not  a  c(»poration  witliin  the  aiqiillcation  of 
the  rule  treating  a  corporation  as  a  citlzoi  of 
the  state  creating  it  for  the  purpose  of  de- 
termining the  Jurisdiction  of  the  federal 
courts  where  based  on  diverse  citizenship — 
a  rule  founded  on  the  predumptlon,  or  rather 
fiction,  that  all  the  stockholders  of  a  corpo- 
ration are  citizens  of  the  state  under  whose 
laws  dt  Is  created.  Great  Southern  Fireproof 
Hotel  Co.  v.  Jones,  177  U.  S.  449,  20  Sup.  Ct. 
680,  44  L.  Ed.  842.  The  case,  In  our  Judg- 
ment, sheds  no  light  upon  the  question  we 
are  now  considering.  In  the  <q>inion  it  was 
said: 

"Nor  can  we  accede  to  the  suggestion  that 
this  question  of  jurisdiction  is  affected  by  the 
clause  of  the  Constitution  of  Pennsylvania  pro- 
viding that  the  term  'corporations,'  as  nsed  In 
article  16  of  that  instrument,  'shall  be  con- 
strued to  indude  all  joint-stock  companies  or 
associations  having  any  of  the  powers  or  priv- 
ileges of  corporations  not  possessed  by  individ- 
uals or  partnerships.'  Const.  Pa.  art.  16,  {  13. 
The  only  effect  of  that  clause  is  to  place  the 
Joint-stock  companies  or  associations  referred 
to  under  the  restrictions  imposed  by  that  arti- 
cle upon  corporations;  and  not  to  invest  them 
with  all  the  attributes  of  corporations.    •    •    • 

"That  a  limited  partnership  association  cre- 
ated under  the  Pennsylvania  statute  may  be  de- 
scribed as  a  'quasi  corporation,'  having  some 
of  the  characteristics  of  a  corporation,  or  as  a 
'new  artificial  person,'  is  not  a  sufficient  reason 
for  regarding  it  as  a  corporation  within  the  ju- 
risdictional rule  heretofore  adverted  to.  That 
rule  must  not  be  extended.    We  are  unwilling 


to  extend  It  so  as  to  embrace  partnership  as- 
sociations." 
177  U.  S.  466,  467,  20  Sup.  Ot.  608,  4*  li. 

Ed.  842. 

In  Keystone  Bank  v.  Donnelly  (D.  O.)  196 
Fed.  832,  an  association  organized  tmder  a 
Pennsylvania  statute  describing  it  as  a  part- 
nership was  held  to  be  a  corporation  by  vir- 
tue of  the  constitutional  provision  quoted  in 
the  foregoing  extract  In  the  opinion  it  was 
said: 

"It  is  hardly  necessary  to  say  that,  in  de- 
termining whether  the  act  of  1899  empowers 
the  creation  of  corporations  or  of  partner- 
ships, the  name  used  by  the  statute  is  not  de- 
cisive. If  the  association  is  really  a  corpora- 
tion—that is,  if  it  receives  the  distinctive  ti^ts 
and  privileges  of  a  corporation— It  cannot  be  a 
partnership,  no  matter  what  label  the  Legisla- 
ture may  choose  to  a£5z.  The  Pennsylvania 
Constitation  has  gone  far  to  settle  controversy 
on  this  subject.  Ijt  declares  in  section  13  of 
article  16 — this  article  makes  numerous  provi- 
sions concerning  "private  corporations' — that: 
'The  term  "corporation"  as  used  in  this  article 
shall  be  considered  to  include  all  joint-stock 
companies  or  associations  having  any  of  the 
powers  or  privileges  of  corporations  not  pos- 
sessed by  individuals  or  partnerships.' 

"And  this,  I  think,  may  fairly  be  quoted  as 
the  constitutional  definition  of  a  corporation, 
which  should  be  applied  unless  context  or  sub- 
ject-matter should  forbid. 

"Let  us  turn,  thew^efore,  to  the  set  of  1899 
and  Inquire  what  powers  or  privileges  it  gives 
to  an  association  organized  thereunder.  That 
it  calls  the  association  a  'partnership'  is  of 
some,  but  not  of  much,  value.  It  eertabily  does 
not  use  the  word  in  its  ordinary  senae^  tor 
nobody  can  suppose  that  such  a  statute  ironid 
have  been  passed,  except  for  the  definite  pur- 
pose of  authorizing  the  formation  of  an  ex- 
traordinary 'partnership' — an  association  pos- 
sessing special  privileges,  similar  at  least  to 
those  possessed  by  a  corporation.  •  *  •  The 
trust  company  had  all  the  essential  marks  of 
a  corporation,  and  in  my  judgment  is  to  be 
treated   as   such   an   association." 

196  Fed.  833,  837. 

The  Constitution  of  Minnesota,  the  state 
In  which  the  trust  agreement  creating  the 
defendant  association  was  executed,  contains 
a  provision  quite  similar  in  effect  to  that  we 
are  considering,  although  the  language  is 
somewhat  dUTerent    It  reads: 

"The  term  'corporation,*  as  nsed  in  this  ar- 
ticle, shall  be  construed  to  include  all  associa- 
tions end  joint-stock  companies  having  any  of 
the  powers  and  privfleges  not  possessed  by  in- 
dividuals or  partnerships,  except  such  as  em- 
brace banking  privileges,  and  all  corporations 
shall  have  the  right  to  sue,  and  shall  be  liable 
to  be  sued  in  all  courts,  in  Uke  manner  as  nat- 
ural persons."  Article  10,  i  1,  Minnesota  Con- 
stitution. 

So  far  as  we  discover,  the  precise  question 
we  are  now  considering  has  not  been  passed 
upon  by  the  Minnesota  Supreme  Court,  al- 
though Tajdotu  ezpressioos  on  its  part  are 
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cited  by  the  defendant  and  perhaps  tend  to 
support  Its  theory. 

We  find  nothing  in  the  argument  presented 
by  the  defendant  or  elsewhere  sufficient  to 
Justify  us  In  overruling  the  decision  already 
made  that  "Massachusetts  trusts"  are  corpo- 
rations within  the  meaning  of  onr  statutes 
where  reasonably  aj^licable. 

[2]  2.  Somewhat  the  same  Queetion  we 
have  Just  discussed,  but  in  a  different  form, 
arises  upon  the  contention  o£  the  defendant 
that  at  all  events  It  is  not  a  foreign  corpora- 
tion. It  asserts  that  It  Is  not  a  "corporation" 
within  the  meaning  of  that  word  as  used  in 
the  Constltutioii  and  statutes  of  Minnesota. 
Granting  that  to  be  the  case,  the  fact  is 
wholly  without  significance  here  except  as 
this  court  mJight  regard  as  persuasive  the 
reasoning  of  the  courts  of  Minnesota  In  In- 
terpreting constitutional  and  statutory  pro- 
visions similar  to  our  own.  If  the  defendant 
Is  the  kind  of  an  organization  to  which  the 
Kansas  Constltntlan  and  statutes  apply  the 
name  "corporation"  and  upon  which  they 
Impose  certain  regulations,  it  is  wholly  be- 
side the  purpose  that  the  Minnesota  Consti- 
tution and  statutes  do  not  apply  that  term  to 
It  and  do  not  Impose  sach  r^ulatloos  upon 
it.  It  was  in  a  sense  created  under  the  laws 
of  Minnesota,  Inasmuch  as  it  was  organized 
there,  and  the  laws  there  In  force  permitted 
such  organization  by  not  forbidding  it.  That 
the  permission  resulted  from  an  interpreta- 
tion by  the  courts  of  the  common  law  does 
not  in  this  respect  make  the  situation  mate- 
rially different  from  what  it  would  be  If  the 
Legislature  had  enacted  a  declaratory  stat- 
ute to  the  same  effect.  We  need  not  deter- 
mine at  this  tlnJe  how  far  a  Massachusetts 
trust  partakes  of  the  characteristics  of  an 
ordinary  coriwration  with  req^ect  to  its  res- 
Id«ice  being  unchangeably  fixed  by  the  place 
of  Its  creatkm.  All  that  la  presently  neces- 
sary Is  to  decide,  as  we  do,  that  such  an  oi^ 
gaidzatlon  may  be  a  nonresident  of  this  state 
and  as  to  it  a  foreign  corporation ;  that  Is  to 
say,  not  a  corporation  within  the  meaning  of 
the  law  of  some  other  Jurisdiction,  but  an 
association  known  to  our  statutes  as  a  cor- 
poration which  Is  not  a  resident  of  this 
state. 

[t]  S.  The  affidavit  which  was  filed  in  suik 
port  of  the  motion  to  set  a^de  the  Judgment, 
and  vrblch  was  in  terms  made  a  part  of  it, 
did  not  set  out  any  facts  indicating  that  the 
defendant  was  a  resident  of  Kansas.  It  did 
allege,  however,  that  one  of  its  three  trustees 
(styled  in  the  affidavit  the  managing  trustee) 
to  the  knowledge  of  the  plalntifC  was  person- 
ally present  in  this  state  when  the  action 
was  begun  and  was  almost  constantly  at  an 
office  of  the  company  in  Wichita,  and  that 
I)er80nal  service^  of  summons  could  have  been 
made  upon  him.  We  need  not  now  decide 
whether  the  delivery  in  this  state  of  a  copy 
of  a  summons  to  one  of  the  three  trustees 
would  be  a  sufficient  service  upon  the  de- 


fendant, nor  whether  the  possibility  of  such 
delivery  would  be  a  bar  to  service  by  publi- 
cation. The  affidavit  for  publicatUm  was 
sufficient  upon  Its  face.  The  defendant  hav- 
ing knowledge  of  the  bringing  of  the  action 
made  no  attempt  to  show  Its  statements  to 
be  untrue  until  after  Judgment  bad  been 
rendered.  The  Judgment  was  not  void  in 
any  event.  Davis  v.  Land  Co.,  76  Kan.  27, 
90  Paa  766;  Duphorne  v.  Moore,  82  Kan. 
169,  107  Pac.  791.  The  means  of  attack 
adopted  by  the  defendant  was  not  one  entitl- 
ing it  to  favorable  ccmslderatlon  upon  a  dis- 
puted issue  of  fact  But  it  is  suffidait  for 
present  purposes  to  say  that  in  the  affidavit 
of  the  defendant  already  referred  to  nonju- 
rlsdictlonal  as  well  as  Jurisdictional  grounds 
for  the  vacation  of  the  Judgment  were  urged. 
Be^de^  setting  out  that  the  defendant  had 
not  been  about  to  dispose  of  Its  property 
with  the  Intent  to  defraud  its  creditors — the^ 
reference  obviously  being  to  a  ground  alleged 
in  the  affidavit  for  attachment — the  affidavit 
in  behalf  of  the  defendant  Include^  this  lan- 
guage among  other  allegations  of  the  sanre 
sort: 

"That  the  said  'trust'  [referring  to  the  de- 
fendant] did  not  enter  into  any  contract  with 
one  T.  W.  Harris  on  the  24th  day  ot  May,  1918, 
for  the  reason  the  same  was  not  then  in  exist- 
ence, that  on  said  24th  day  of  May,  1918,  the 
said  'trust'  did  not  own  leases  south  of  Osage 
river  in  Bourbon  countf,  nor  did  it  authorize 
the  drilling  of  wella  on  same.    *    *    *  " 

TlMse  averments,  b^ng  addressed  to  the 
merits 'Of  the  plaintiff's  dalm  upon  the  facts 
are  nonjnrisdlctlonal,  and  In  raising  them  in 
this  manner  the  defendant  entered  a  general 
appearance  and  waived  any  defect  in  the 
service.  Bamett  t.  Insurance  Co>,  78  Ekan. 
630,  97  Pac.  962. 

We  do  not  understand  that  any  appeal  was 
taken  from  the  order  overruling  the  motion 
to  dismiss  the  case  which  was  filed  May  29, 
1920,  or  that  complaint  is  now  made  of  that 
ruling.  The  motion,  however,  was  properly 
overrided  because  It  was  not  verified  and  no 
showing  of  fact  was  nmde  in  support  of  It, 
and  for  this  reason  the  Jurisdictional  point 
was  not  saved  and  the  subsequent  g«[>eral 
appearance  became  effective. 

The  defendant  asserts  that  the  publication 
notice  was  defective  because  the  first  publi- 
cation was  made  April  15,  1020,  and  the 
proof  of  publication  was  made  May  1,  1920. 
It  Is  argued  that  it  was  Impossible  to  make 
three  weeks'  publication  between  these  dates. 
The  proof  showed  the  publication  to  have 
been  made  in  a  weekly  pa'i)er,  and  we  see  no 
reason  why  the  insertion  of  tiie  notice  In  the 
issues  of  April  15,  April  22,  and  April  29  was 
not  sufficient.  However,  the  general  appear- 
ance would  cure  the  defect  if  it  existed. 

No  injustice  can  result  from  upholding  the 
Judgment  In  the  present  case.  Under  the  lib- 
eral practice  prevailing  in  this  state,  the  de- 


Digitized  by 


Google 


758 


a04  PACIFIC  BEPOBTER 


QSan. 


tendant  mitrbt  before  trial  have  made  its 
diowing  against  tbe  validity  of  the  service, 
and  upon  an  adverse  niltng  upon  that  point 
could  without  waiving  it  have  defended  on 
tbe  merits.  It  elected  to  rely  solely  upon  the 
jurisdictional  question  presented  In  an  at- 
tack upon  the  judgmuit  By  including  non- 
jurisdlctional  grounds  in  its  motion  to  set 
aside  the  Judgment  it  entered  a  general  ap- 
pearance and  thereby  waived  all  defects  in 
the  service.  If  it  were  conceded  that  the  de- 
fendant is  not  a  corporation  within  the  con- 
Btltutlonal  deflnltioD,  and  that  the  provi- 
sion that  corporations  may  sue  and  be  sued 
in  their  corporate  name  does  not  apply  to  it, 
the  contenti(m  that  it  is  not  such  a  legal  en- 
tity as  to  be  capable  of  being  sued  would  still 
be  unsoimd.  A  Judgment  Is  not  a  nullity  al- 
though rendered  against  a  mere  partnership 
by  its  firm  name  upon  publication  notice  ad- 
dressed in  that  manner.  Neiswanger  v.  Ord, 
81  Kan.  63,  105  Pac  17,  29  L.  R.  A.  (N.  S.) 
287;  notes  29  L.  R.  A.  (N.  S.)  285,  287.  See, 
also,  Packing  &  Provision  Co.  v.  Casing  Co., 
34  Kan.  340,  8  Pac.  403. 

The  Judgment  is  affirmed. 

All  the  Justices  conciu:rln& 


SCHOOL  DIST.  NO.  37  of  RICE  COUNTY  v. 

BOARD   Of   EDUCATION   of  CITY   of 

LYONS. 

SCHOOL  DIST.  No.  70  of  RICE  COUNTY  V. 

BOARD  Of  EDUCATION  Of  CITY  of 

LITTLE  RIVER. 

(No.  24016.) 

(Supreme  Court  of  Kansas.     Feb.   11,   1922. 
Behearing  Denied  March  17,  1922.) 

(Syttabu*  by  the  Court.) 
I.  StatHtes  «=s285— Donbt  as  to  validity  of 
onrollod  bill  by  reaun  of  conflicting  recitals 
of  legislative  Journals  resolved  In  favor  of 
validity. 
The  legislative  Journals  show  affirmatively 
that  House  Bill  No.  48  was  passed  by  the 
House  and  messaged  to  the  Senate,  where  five 
or  six  amendments  were  adopted  in  committee 
of  tbe  whole,  the  bill  was  re-engrossed,  duly 
passed,  messaged  back  to  the  House,  which 
refused  to  concur  in  the  amendments,  and  a 
conference  committee  was  appointed,  which  re- 
ported to  tbe  Senate  recommending  that  the 
Senate  recede  from  certain  of  its  amendments 
and  that  tbe  House  accept  the  other  amend- 
ments. Tbe  Senate  adopted  the  conference  re- 
port on  roll  call  duly  taken  and  entered  on  the 
journaL  Tbe  bill  with  conference  report  was 
messaged  to  the  House,  which  on  tbe  same  day 
adopted  the  conference  report  on  a  roll  call 
which  was  duly  entered  in  the  journal.  The 
enrolled  bill,  signed  by  tbe  president  and  secre- 
tary of  tbe  Senate,  tbe  speaker  and  cbief  clerk 
of  the  Bouse,  approved  by  the  Governor,  and 


published,  is  worded  the  same  as  the  re- 
engrossed  bill  in  the  Senate  with  all  the  Senate 
amendments  to  the  original  bilL  The  House 
journal  of  the  proceedings  of  the  day  following 
the  adoption  by  the  House  of  the  bill  and  con- 
ference report,  contains  a  report  from  the  chief 
clerk  stating  that  he  had  compared  six  House 
bills,  including  House  Bill  No.  48,  with  tbe  en- 
rolled bills;  that  tbe  same  were  correctly  en- 
rolled as  passed,  bad  been  properly  signed  by 
the  officers  of  the  House  and  Senate,  and  bad 
been  that  day  presented  to  tbe  Governor  for 
his  approval.  Beld,  the  recital  in  the  House 
journal  of  the  report  of  the  chief  clerk  is 
entitled  to  aa  much  consideration  as  another 
coming  from  the  same  source,  and  the  effect 
of  the  consideration  of  all  the  recitals  of  the 
journals  of  both  houses  is  merely  to  cast  a 
doubt  upon  the  validity  of  the  act,  and  there- 
fore, following  BeUeviUe  v.  Wells,  74  Kan.  SZi. 
88  Pac.  47,  and  cases  cited  in  the  opinion.  State 
ez  rel.  v.  City  of  Sslina,  108  Kan.  275,  194 
Pac.  931,  and  Patrick  v.  Haskell  County,  106 
Kan.  141,  193  Pac.  1061,  tbe  doubt  must  be 
resolved  in  favor  of  the  validity  of  the  enrolled 
biU. 

2.  Schools  aid  school  districts  «=322— Statote 
rotating  to  disorganization  of  distrlots  bold 
rotreaetlvo. 

By  the  enactment  of  chapter  228,  Laws  of 
1921,  amending  section  1  of  chapter  275  of 
the  Laws  of  1017,  the  Legislature  unequivocally 
expressed  the  intention  to  give  to  tbe  amend- 
ment a  retroactive  as  well  as  a  prospective 
operation. 

3.  Schools  and  sehdoi  districts  «s>22— Rights 
and  franchises  of  school  districts  not  vostod 
as  against  the  state. 

There  is  no  vested  right  in  the  existence 
of  a  quasi  municipal  corporstion  such  as  • 
school  district.  Its  rights  and  franchises,  hav- 
ing been  granted  for  the  purposes  of  govern- 
ment, can  never  become  such  vested  rights  as 
against  the  state  that  they  cannot  be  taken 
away.  The  Legislature  has  authority  to  amend 
their  charters,  enlarge  or  diminish  their  pow- 
ers, extend  or  limit  their  boundaries,  consoli- 
date two  or  more  under  one,  overrule  their  leg- 
islative action  whenever  it  is  deemed  unwise, 
impolitic,  or  unjust,  and  may  abolish  them  al- 
together. 

4.  Statutes  «=3g6(l)— Statnte  relating  to  dis- 
organization of  school  districts  hsld  genoral, 
and  not  special,  legislation. 

Chapter  228  of  the  Laws  of  1921  applies  to 
all  school  districts  where  the  conditions  are 
those  mentioned  in  the  act,  and  is  general,  and 
not  special,  legislation. 

Porter,  J.,  dissenting. 

Appeal  from  District  (/ourt,  Rice  County. 

Quo  warranto  by  School  District  No.  37  of 
Rice  Ck>unty  against  the  Board  of  Educa- 
tion of  the  City  of  Lyons,  being  School  Dis- 
trict No.  69,  and  by  School  District  No.  70. 
of  Rice  County,  against  the  Board  of  Edu- 
cation of  the  City  of  LitUe  River,  being 
School  District  No.  28  of  Rice  County.    From 
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orders  OTerroUng  plaintiffs'  mottons  for 
judgment  on  the  pleadings,  plaintiffs  aK)eal. 
Affirmed. 

F.  I*  M'artln,  of  Hutchinson,  for  appd- 
lants. 

Jones  ft  Jones  and  W.  W.  Stahl,  all  of 
Lyons,  for  appellees. 

PDETER,  J.  The  purpose  of  these  actions 
in  quo  warranto  Is  to  defeat  the  consolida- 
tion of  certain  school  districts.  On  June  25, 
1021,  the  superintendent  of  public  instruction 
of  Bice  county,  in  conjunction  with  the  coun- 
ty commlsHionera,  disorganized  district  No. 
37  and  attached  it  to  school  district  No.  68, 
which  is  under  the  jurisdiction  of  the  board 
of  education  of  the  city  of  Lyons.  A  like 
order  was  made  disorganizing  school  district 
No.  70  and  attaching  it  to  the  board  of  edu- 
cation of  Littie  River,  wliich  is  school  dis- 
trict No.  28.  The  appeals  are  from  orders 
overruling  plaintiffs'  motion  for  judgment  on 
the  pleadings. 

The  consolidations  were  made  under  chap- 
ter 228,  Laws  of  1921.  The  first  and  princi- 
pal contention  of  the  plaintiffs  is  that  the  act 
was  not  passed  in  conformity  with  sections 
10, 18,  and  14  of  article  2  of  the  Constitution. 

The  act  Is  amendatory  of  section  1  of 
chapter  275,  Laws  of  1917,  providing  for  the 
disorganization  of  school  districts  which 
"shall  fail  or  neglect  to  maintain  a  school 
for  at  least  seven  months  in  each  year  for  a 
period  of  three  successive  years,"  and  au- 
thorlislng  the  county  superintendent  to  make 
an  order  attaching  such  district  to  an  adjoin- 
ing district  under  certain  conditions.  Sec- 
tion 1  of  the  new  act,  with  portions  italicized 
showing  the  changes  made  by  the  amend- 
ment, reads:  ' 

"Whenever  any  school  district  shall  have 
failed  or  neglected  to  maintain  a  school  for 
at  least  aevep  months  in  each  year  for  a  period 
of  tico  guooettive  yean,  such  school  district 
shall  be  disorganized  by  the  county  superintend- 
ent of  public  instruction  in  conjunction  with 
the  county  commissioners  and  the  territory 
thereof  shall  be  attached  to  adjoining  districts, 
as  may  be  determined  by  the  county  snperin- 
tendent:  Provided,  that  this  act  shall  not  apply 
to  any  school  district  which  shall  have  made 
provision  according  to  law  for  sending  its  pu- 
pils to  other  schools  and  for  the  payment  of 
adequate  transportation  and  tuition,  unless  such 
district  shall  be  adjacent  to  a  school  district 
maintaining  a  graded  school  in  which  is  offered 
an  approved  high  school  course  of  at  least  two 
years.  Whenever  any  sdiool  district  adjacent 
to  a  district  maintaining  a  graded  school  in 
which  is  offered  an  approved  high  school  course 
of  at  least  two  years  shall  fail  or  neglect  to 
maintain °a  school  for  at  least  seven  months  in 
each  year  for  a  period  of  two  consecutive  years, 
said  adjacent  district  shall  be  disorganized  by 
the  county  superintendent  of  public  instruction, 
in  conjunction  with  county  commissioners,  and 
the  territory  thereof  shaU  be  attached  to  the 
district  maintaining  such  graded  school  in  which 
is  offered  an  approved  high-school  course  of  at 


least  two  years,  or  to  adjoining  districts,  ia 
the  discretion  of  the  county  superintendent: 
Provided  further,  that  where  any  such  district 
is  adjacent  to  a  dty  of  the  third  dasa  in  which 
there  is  maintained  a  high  school  or  graded 
school,  it  shall  be  attached  to  the  school  dis- 
trict in  which  such  city  is  located."  Laws 
1921,  c.  228,  i  1> 

The  legislative  history  of  the  bill  shows 
that  it  originated  In  the  House  as  House  Bill 
No.  48  and  went  through  the  regular  chan- 
nels. The  bill  was  messaged  to  the  Senate, 
where  it  was  amended  by  striking  out  the 
words  "shall  fail  or  neglect"  and  inserting 
in  lieu  the  words  "shall  have  failed  or  neg- 
lected" and  by  striking  out  the  word  "three" 
in  two  places  and  inserting  In  lieu  there- 
of the  word  "two,"  so  that  the  act  would 
apply  to  any  school  district  "which  shall 
have  failed  or  neglected  for  two  successive 
years  to  maintain  a  school  for  at  least  seven 
months  in  each  year."  S.  J.  276.  The  bill 
as  amended  by  the  Senate  was  re-engrossed 
and  messaged  to  the  House.  In  the  House 
Mr.  Sanderson  moved  that  the  House  "do  not 
concur  in  the  Senate  amendments,"  and  ask 
for  a  conference.  The  motion  prevailed  and 
a  conference  committee  was  aiH>ointed.  H. 
J.  385.  The  Senate  acceded  to  the  request 
for  a  conference  and  appointed  its  commit- 
tee. H.  J.  399.  The  conference  committee 
made  its  report  to  the  Senate  to  the  effect 
that  the  Senate  receded  from  its  amendment 
putting  in  the  word  "two"  in  place  of  "tHree," 
receded  from  Its  amendment  "in  conjunction 
with  the  county  commissioners"  where  it 
occurred  in  the  bill  in  two  places,  and  that  the 
House  acceded  to  the  other  amendments,  ac- 
cepting the  words  "shall  have  failed  or  neg- 
lected," and  accepted  the  proviso  at  the  end 
of  the  section.  The  report  of  the  conference 
committee  was  adopted  in  the  Senate,  the 
roll  was  called,  and  a  yea  and  nay  vote  was 
taken  and  entered  on  the  journaL  S.  J.  349.  , 
On  February  28,  the  bill  and  conference  re- 
port was  messaged  to  the  House.  H.  J.  418. 
On  the  same  day  the  House  adopted  the  con- 
ference report  on  roll  call  with  a  yea  and 
nay  vote.  H.  J.  423.  The  House  journal  of 
the  proceedings  of  March  1st  contains  under 
the  heading  "Report  on  Enrolled  Bills"  the 
following: 

"Mr.  Speaker:  Your  chief  derk  begs  leave 
to  report  that  he  has  compared  House  Bills 
Nos.  291,  378,  193,  97,  48,  and  330  with  the  • 
enrolled  bills,  and  reports  to  the  House  that 
the  same  are  correctly  enrolled  as  passed,  that 
they  have  been  properly  signed  by  the  presi- 
dent and  secretary  of  the  Senate  and  tha 
Speaker  and  chief  clerk  of  the  House,  and  have 
been  presented  to  the  Governor  for  his  approv- 
al this  1st  day  of  March,  1921. 

"Lisle  McElhinney,  Chief  Clerk." 

H.  J.  441. 

The  Governor's  message  that  he  had  sign- 
ed the  bill  appears  in  House  Journal,  p.  452. 
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A  comparison  of  chapter  228,  signed  by  tbe 
Governor  and  published,  with  the  bill  as 
amended  by  the  Senate  and  shown  by  the 
report  of  the  conference  committee,  would 
indicate  that  the  chief  clerk,  through  some 
mistake,  copied  the  bill  as  amended  and  pass- 
ed by  the  Senate  Instead  of  the  one  amended 
by  the  conference  committee  and  passed  by 
the  House  and  Senate. 

Plaintiffs  contend  that,  while  the  enrolled 
bill  is  fair  enough  on  its  face,  its  verity  as 
conclusive  evidence  of  its  passage  and  valid- 
ity is  completely  overthrown  by  the  Journal 
of  the  Hoase  and  Senate  and  by  the  yea  and 
nay  vote  whlcli  wad  taken  in  each  bouse. 
So  far  as  the  legislative  journals  show  af- 
firmatively, it  is  true  that  the  bill  which 
should  have  been,  enrolled  was  the  bill  pass- 
ed by  the  adoption  of  the  report  of  the  con- 
ference committee.  An  examination  of  the 
original  bill  on  file  in  the  office  of  the  secre- 
tajry  of  state  and  the  re-engrossed  bill  pass- 
ed by  the  Senate  which  is  attached  thereto, 
with  the  memoranda  showing  the  various 
amendments  in  both  House  and  Senate, 
leaves  no  doubt  that  the  bill  as  signed  by 
the  Governor  and  published  is  the  same  bill 
as  It  was  amended  in  the  Senate.  In  sup- 
port of  the  validity  of  the  act  as  signed  and 
published,  the  trial  court  attached  much  im- 
portance to  the  report  of  the  chief  clerk  to 
the  effect  that  he  had  compared  House  Bill 
No.^8  with  the  enroUed  bill,  and  that  the 
sairo  was  correctly  enrolled  as  passed,  that 
it  had  been  properly  signed  by  the  president 
and  secretary  of  the  Senate,  the  speaker  and 
chief  clerk  of  the  House,  and  had  been  on 
that  day  i«esented  to  the  Governor  for  his 
approvaL  On  the  other  hand,  plaintiffs  con- 
tend that  it  is  the  enrolled  biU  itself  and  the 
fact  that  it  is  signed  'by  the  Governor  that 
imports  verity,  and  not  what  the  chief  clerk 
may  have  reix>rted  to  the  House. 

The  plaintiffs  rely  upon  the  case  of  Zleg- 
ler  T.  Junction  City,  00  Kan.  856,  1S6  Pac. 
223,  the  syllabus  of  which  reads: 

"An  enrolled  bill,  signed  by  tbe  GoTemor  and 
published  as  a  statute,  may  be  held  not  to  be 
a  valid  enactment,  where  words  which  it  con- 
tains, and  which  are  essential  to  its  operation, 
are  shown  by  tbe  journal  of  one  of  the  branch- 
es of  the  Legislature  to  have  been  stricken  out 
by  amendipent  before  the  bill  passed  that  body, 
and  where  other  record  evidence  confirma  the 
correctness  of  the  entry  on  the  journal,  and 
accounts  for  the  discrepancy  between  it  and 
the  enrolled  bill.*' 

In  tbe  body  of  the  opinion  it  was  said: 

"What  actually  happened  seems  too  obvions 
to  admit  of  a  substantial  doubt.  The  Paulen 
amendment  was  adopted  by  the  Senate  and 
was  never  reconsidered.  The  Bowman  amend- 
ment followed  as  a  natural  sequence.  An  en- 
try of  each  was  made  on  the  journaL"  90  Kan. 
861.  186  Pac.  225. 


After  referring  to  oQiet  omissions,  it  is 
said: 

"The  committee  on  enrolled  bills,  in  reporting 
that  the  bill  was  properly  enrolled^  were  cor- 
rect BO  far  as  could  be  ascertained  from  the 
information  afforded  by  the  papers  in  their 
hands. 

"Upon  these  grounds  we  think  the  condBtions 
which  must  exist  in  order  to  impeach  a  pub- 
lished statute  are  fully  met.  Tbe  journal  of  the 
Senate  states  positively  that  the  bill  in  the  form 
shown  by  tbe  enrollment  did  not  pass  Uiat 
body;  an  examination  of  the  entire  record  not 
only  falls  to  discredit  the  entry  on  the  journal 
— ^it  confirms  it,  and  explains  how  the  discrep- 
ancy between  it  and  the  enrolled  hill  was  oc- 
casioned."   90  Kan.  861,  862,  136  Pac  225. 

In  the  case  at  bar  the  legislative  Journals 
show  afiBrmatively  that  House  Bill  No.  48 
was  passed  by  the  House  and  messaged  to 
the '  Senate,  where  five  or  six  amendments 
were  adopted  in  committee  of  the  whole,  the 
bill  was  re-engrossed,  duly  passed,  messag- 
ed back  to  the  House,  which  refused  to  con-  - 
cur  In  tbe  amendments,  and  a  conference 
committee  was  appointed  which  reported  to 
the  Senate,  recommending  that  the  Senate 
recede  from  certain  of  its  amendments  and 
that  the  House  accept  the  other  amendments. 
The  Senate  adopted  the  conference  report  on 
roll  call  duly  taken  and  entered  on  the  Jour- 
nal. The  Mil  and  conference  report  was 
messaged  to  the  House,  which  on  tbe  same 
day  adopted  the  conference  report  <m  a  roll 
call  which  was  duly  entered  in  the  JoamaL 
The  enrolled  bill,  signed  by  the  president 
and  secretary  of  the  Senate,  the  speaker  and 
chief  clerk  of  the  House,  approved  by  the 
Governor,  and  published,  is  worded  the  same 
as  the  re-engrossed  bill  in  the  Senate  with 
all  the  Senate  amendments  to  the  original 
bill.  The  House  Journal  of  the  proceeding* 
of  the  day  following  the  adQptlon  by  the 
House  of  the  bill  and  conference  report  con- 
tains a  report  from  the  chief  clerk  -statlDK 
that  he  had  compared  six  House  bills.  Includ- 
ing House  Bill  No.  48,  with  the  enrolled 
bills;  that  the  same  were  correctly  enrolled 
as  passed,  had  been  properly  signed  by  the 
officers  of  the  House  and  Senate,  and  had 
been  that  day  presented  to  the  Governor  for 
his  approval. 

[1]  We  think  the  trial  court  was  correct 
in  holding  that  one  recital  In  the  House  Jour- 
nal is  entitled  to  as  much  consideration  as 
another  coming  from  the  same  source,  and 
that  the  effect  of  the  consideration  of  tbe 
r^ort  of  the  chief  clerk  and  the  other  re- 
citals of  the  Journals  of  both  housee  is  mere- 
ly to  cast  a  doubt  upon  tbe  validity  of  the 
act,  and  therefore,  under  numerous  decisions, 
is  not  sufficient  to  overcome  the  presumption 
that  the  act  was  lawfully  passed. 

In  Belleville  v.  Wells,  74  Kan.  823,  88  Pac. 
47,  it  was  ruled: 
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"Th«  lei^ative  Jonrnals  leaTing  it  doabtfnl 
whether  the  title  to  an  act  as  i^  appears  by  the 
enrolled  bill  is  the  same  title  the  bill  had  when 
it  passed  the  House  and  Senate,  the  doubt  must 
be  resolved  in  favor  of  the  enrolled  bill,  and 
the  validity   of  the  act  upheld."    Syl.  par.  2. 


Id  tbe  oidnlcm  It  was  said: 

"This  court  has  laid  down  the  rule  that  be- 
fore an  enrolled  bill  can  be  impeached  success- 
folly  by  the  journals  of  the  Legislature  the 
latter  must  show  affirmatively,  clearly,  con- 
clusively, and  beyond  all  doubt  that  the  bill  aa 
enrolled  was  not  the  bin  passed  (State  ex  reL 
▼.  Francis,  Treas.,  26  Kan.  724;  Weyand  ▼. 
Stover,  Treaa.,  86  Kan.  648,  11  Pac.  356;  In 
re  Vanderberg,  Petitioner,  etc.,  28  Kan.  243; 
State  V.  Andrews,  64  Kan.  474,  68  Pac.  668), 
also  that  the  recolrds  of  tbe  legislative  journals 
import  absolute  verity,  and  are  conclusive  as 
to  the  facts  therein  affirmatively  shown  (Divi- 
sion of  Howard  Co.,  16  Kan.  194;  CJounty  Seat 
of  Unn  Co.,  16  Kan.  600)."  74  Kan.  824,  826, 
88  Pac.  48. 

See,  also.  State  ez  reL  v.  City  of  Salina, 
108  Kan.  275,  194  Pac.  931;  Patrick  v.  Has- 
kell County,  108  Kan.  141,  Ifti  Pac.  1061. 

There  is  no  provision  of  our  Constitution 
which  declares  that  the  Journals  of  both 
houses  staaU  show  tbe  concurrence  of  one 
branch  of  the  Legislature  in  an  amendment 
to  a  bill  made  by  tbe  other  branch,  and  It 
has  beeo  held  that  tbe  silence  of  the  journals 
as  to  such  concurrence  in  an  amendment  that 
appears  in  an  enrolled  bill  is  not  sufficient 
to  defeat  it.  It  was  held  in  Be  Taylor,  60 
Kan.  87,  55  Paa  340,  that  where  the  journal 
oitries  relating  to  the  adoption  of  an  amend- 
ment that  appears  In  an  enrolled  bill  are 
contradictory,  the  bill  will  be  sustained  uijon 
the  presumption  of  regular  enactment.' 

In  Weis  V.  Stubblefield,  85  Kan.  190,  116 
Pac.  205,  it  is  said: 

"The  contention  that  the  act  is  invalid  be- 
cause the  Senate  and  House  did  not  co-operate 
and  both  pass  the  act  as  it  was  enrolled,  ap- 
proved, and  published  cannot  be  sustained. 
The  presumption  of  validity  which  goes  with 
the  enrolled  bill  is  not  overcome  by  the  silence, 
defects,  or  seeming  inconsistencies  between  the 
Senate  and  House  journals.  State  ez  rel.  y. 
Francis,  Treas.,  26  Kan.  724;  In  re  Taylor, 
60  Kan.  87;  State  v.  Andrews,  64  Kan.  474; 
Eaflway  Co.  v.  Simons,  75  Kan.  130."  85  Kan. 
201,  116  Pac.  206. 

Tbe  Supreme  Court  of  Arkansas  has  held 
that,  in  the  absence  of  a  constitutional  pro* 
▼Islon  that  the  journals  shall  show  amend- 
Bients  to  bills,  the  fbct  that  an  enrolled  bill 
does  not  contain  an  amendment  which  the 
journals  show  was  passed  wUl  not  render 
fbe  bill  void,  because  of  the  presumption  that 
snch  amendment  was  reconsidered  and  re- 
ceded from.  Burks  y.  Jefferson  County,  40 
Ark.  aoO.  So  in  this  case.  In  order  to  up- 
hold tbe  validity  of  tbe  bill  as  enrolled  and 
signed  by  the  Oovemor,  tbe  court  must  as- 
mme  tliat,  after  the  proceedings  mentioned 
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in  the  journals  of  the  two  houses,  the  Legis- 
lature reconsidered  the  matter  and  passed 
the  bill  which  the  chief  clerk  reported  had 
been  x>a8sed  and  certified  to  the  Governor. 
In  order  to  sustain  the  plaintiffs'  contention 
respecting  the  constitutionality  of  this  act, 
it  would  be  necessary  for  the  court  to  say 
that  one  of  the  two  contradictory  statements 
in  the  House  Journal  has  been  conclusively, 
clearly,  and  beyond  doubt  shown  to  be  true, 
and  necessarily  that  the  other  is  false.  As 
was  said  In  Patrick  v.  Haskell  County,  su- 
pra: 

"The  most  that  can  be  said  is  that  only  a  sus- 
picion has  been  cast  on  the  validity  of  the  law 
aa  pubUshed."    108  Kan.  144,  103  Pac.  1062. 

[2]  Second.  It  is  contended  that  the  act, 
if  constitutional,  was  not  Intended  to  be  re- 
troactive. It  is  conceded  that  there  is  no 
constitutional  inhibition  against  the  enact- 
ment of  a  retroactive  law,  and  that  such  an 
act  is  valid  unless  the  effect  thereof  be  to 
disturb  vested  rights. 

It  is  true  that — 

"Generally  a  statute  will  be  construed  as  ap- 
plying to  conditions  that  may  arise  in  the  fu- 
ture. An  act  will  not  be  given  a  retrospective 
operation  unless  the  intention  of  the  Legisla- 
ture that  it  Shan  so  operate  is  uneqnivocaUy 
expressed."  Douglas  County  v.  Woodward,  78 
Kan.  238,  84  Pac.  1028,  syl.  par.  1. 

The  history  of  the  legislation  upon  the 
subject  of  the  consolidation  of  school  dis- 
tricts situated  as  the  plaintiff  districts  were 
satisfies  us  that  the  Legislature  intended  this 
act  to  have  both  a  retroactive  and  prospec- 
tive operation.  The  Legislature  was  con- 
fronted with  a  condition.  It  fully  understood 
that  there  were  school  districts  which  for 
years  had  failed  to  maintain  a  school,  but 
had  taken  advantage  of  the  school  maintain- 
ed by  an  adjoining  district  merely  by  paying 
the  tuition  of  the  children  of  school  age  in 
their  own  district,  a  sum  in  tbe  aggregate 
which  would  amount  to  but  a  small  propor- 
tion of  the  cost  of  maintaining  a  separate 
school.  Tbe  former  act  of  which  this  is 
amendatory  used  the  language  "shall  fail  or 
neglect"  To  change  this  situation  was  one 
of  the  controlling  purposes  in  the  adoption 
of  that  part  of  the  amendment  which  uses 
the  expression  "whenever  a  school  district 
shall  have  failed  or  neglected  to  maintain  a 
school,"  etc.  By  the  use  of  the  future  per- 
fect tense,  we  think  it  was  the  intention  of 
the  Legislature  that  tbe  law  should  apply 
"whenever"  or  "as  soon  as"  a  situation  arises 
where  it  may  be  said  of  a  school  district 
that,  where  for  two  years  it  has  failed  or 
neglected  to  maintain  a  school  of  a  certain 
standard,  the  district  may  be  disorganized 
and  consolidated  with  a  school  district  which 
maintains  a  regular  high  school  course. 
"Whenever"  is  an  adverb  of  time,  and  is  oft- 
en used  as  the  equlyaloDt  of  "as  soon  as." 
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Bonvier's  Ii.  Diet  (Rawle's  3d  Ed.),  citing 
Robinson  v.  Greene,  14  R.  I.  188. 

Third.  Tbe  petition  in  each  of  the  cases 
alleged  that  the  plaintiff  district  at  the  an- 
nual meeting  In  April,  1921,  made  provision 
by  a  unanimous  vote  of  the  electors  for  send- 
ing the  pupils  of  the  district  to  other  schools 
and  for  imyment  of  the  transportation  and 
tuition  for  them,  and  made  a  levy  of  taxes 
to  meet  the  expenses.  It  is  contended  that 
the  act,  if  given  a  retroactive  operation,  de- 
stroys the  vested  right  of  tbe  district  to  ex- 
ercise its  corporate  functions. 

In  School  District  v.  Board  of  Education, 
16  Kan.  536,  an  act  of  the  Legislature  em- 
powering the  board  of  education  of  a  city  of 
the  second  class  to  attach  to  it  for  school 
purposes  adjacent  territory  upon  the  appll- 
catloB  of  a  majority  of  the  electors  of  such 
territory  was  under  consideration.  In  the 
opinion  Justice  Brewer,  speaking  for  tbe 
court,  asked  the  question: 

"What  provision  of  the  Constitution  does  tliis 
violate?" 

"The  school  district  from  which  this  terri- 
tory was  detached  does  not  own  it.  Neither 
does  such  territory  become  the  property  of  the 
city  when  attached  to  it.  The  property  re- 
mains the  property  of  the  same  individuals 
after  as  before  the  change.  All  that  is  done  is 
to  change  the  territory  from  one  school  district 
to  another.  Power  to  change  school  district 
boundaries  seems  to  be  as  full  in  the  Legisla- 
ture as  tbe  power  to  change  county  boundaries; 
and  as  to  that  see  the  recently  decided  cases  of 
Division  of  Howard  Co.,  15  Kan.  194,  and 
Com'rs  of  Sedgwick  County  v.  Bunlcer,  ante, 
p.  498.  The  county  superintendent  is  given 
power  to  create  new  school  districts,  or  change 
the  boundaries  of  old.  No  provision  is  made 
for  notice.  Gen.  Stat.,"  p.  916,  |  10.  Yet  can 
there  be  any  question  of  the  validity  of  his  acts 
in  these  matters?  It  may  be  that  at  times 
grievous  wrong  is  done  by  the  Legislature  in 
changing  tbe  boundaries  of  counties  or  school 
districts,  but  that  is  a  matter  beyond  the  pow- 
er of  the  courts  to  control."    Page  540. 

In  Coolcy's  Constitutional  Limitaticins  (6th 
Ed.),  it  Is  said : 

"The  creation  of  municipal  corporations,  and 
the  conferring  upon  them  of  certain  powers 
and  subjecting  them  to  corresponding  duties, 
does  not  deprive  the  Legislature  of  the  state 
of  that  general  control  over  their  citizens  which 
was  before  possessed.  It  stiil  has  authority 
to  amend  their  charters,  enlarge  or  diminish 
their  powers,  extend  or  limit  their  boundaries, 
consolidate  two  or  more  into  one,  overrule  their 
legislative  action  whenever  it  is  deemed  un- 
wise, impolitic,  or  unjust,  and  even  abolish 
them  altogether  in  the  legislative  discretion, 
and  substitute  those  which  are  different.  Tbe 
rights  and  franchises  of  such  a  corporation,  be- 
ing granted  for  tbe  purposes  of  government, 
can  never  become  such  vested  rights  as  against 
the  state  that  they  cannot  be  taken  away;  nor 
does  the  charter  constitute  a  contract  in  the 
sense  of  the  constitutional  provision  wliich  pro- 
hibits the  obligation  of  contracts  being  violated. 


Restraints  on  the  legislative  power  of  control 
must  he  found  in  the  Constitution  of  the  state, 
or  they  must  rest  alone  in  the  legislative  dis- 
cretion. If  the  legislative  action  in  these  cases 
operates  injuriously  to  the  municipalities  or 
to  individuals,  the  remedy  is  not  with  the  courts. 
The  courts  have  no  power  to  interfere,  and 
the  people  must  be  looked  to,  to  right  through 
the  ballot  box  all  these  wrongs."  Pages  22S- 
230. 

[3]  The  fact  Is  there  Is  no  vested  right  In 
the  existence  of  a  municipal  corporation.  To 
put  it  another  way,  the  existence  of  a  munic- 
ipal corporation  is  not  a  vested  right  A 
school  district  Is  a  mere  quasi  municipal  cor- 
poration, and  municipal  corporations  gener- 
ally— 

"are  mere  agencies  of  government,  and,  except 
as  specially  restrained  by  other  constitutional 
restrictions,  are  within  the  continued  exclusive 
control  of  the  Legislature.  Counties  and  towns 
are,  as  to  their  corporate  existence,  completely 
within  such  control.  They  may  be  changed,  al- 
tered, enlarged,  diminished  or  extinguished  by 
the  mere  act  of  the  Legislature."  Sutherland 
on  Statutory  Construction,  p.  615. 

[4]  Fourth.  It  is  suggested,  but  the  iwint 
is  not  pressed,  that  the  act  is  special  legisla- 
tion. We  think  it  la  apparent  from  the  title 
and  the  body  of  the  act  that  it  is  general. 
It  applies  to  all  school  districts  in  the  state 
where  the  conditions  are  those  mentioned  in 
the  act,  and  it  appears  that  there  are  two 
districts  In  Rice  county  alone  to  which  the 
act  applies.  Doubtless  there  are  many  others 
where  tbe  conditions  are  similar,  and  in  the 
future  It  Is  probable  that  there  will  be  other 
districts  where  the  act  would  find  a  proper 
field  for  operation. 

Suce  the  act  is  not  unconstitutional  for 
any  of  the  reasons  mentioned,  it  follows  that 
in  neither  of  these  cases  can  the  plaintiff  re- 
cover. 

The  Judgments  are  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
WEST,    MARSHALL,    and    DAWSON,    JJ., 

concurring. 

PORTER,  J.  (dissenting).  I  feel  constrain- 
ed to  dissent  from  the  first  paragraph  of  the 
syllabus  and  the  corresponding  part  of  the 
opinion.  The  principal  contest  between  the 
House  and  the  Senate  was  over  throe  main 
provisions  of  the  bill.  The  House  desired  to 
have  the  bill  provide  that,  whenever  a  ix>hool 
district  "shall  fall  or  neglect"  for  three  years 
to  maintain  a  school  for  at  least  seven 
months  In  each  year,  the  district  might  be 
disorganized  and  consolidated  with  another 
district  where  a  proper  school  was  maintain- 
ed, and  that  tbe  power  to  disorganize  and 
consolidate  should  be  lodged  in  the  county 
superintendent  The  supimrters  of  the  bill 
in  the  Senate  wanted  the  amendment  to  read 
"shall   have   failed   or   neglected    for    two 
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years,"  In  order  that  advantage  might  be 
takep  of  existing  conditions;  also  that  the 
power  be  exercised  by  the  county  superin- 
tendent, "In  conjunction  with  the  board  ot 
county  commissioners."  The  Senate  also 
wanted  the  proTlso : 

"That  where  any  such  district  is  adjacent  to 
a  dty  of  the  third  class  in  which  there  is  main- 
tained a  high  school  or  grade  school,  it  shall  be 
attached  to  the  school  district  in  which  such 
city  is  located." 

The  rules  of  both  houses  provide  for  the 
appointment  of  a  committee  on  enrolled  bills, 
and  the  journals  of  both  houses  show  that 
the  usual  custom  Is  for  reports  on  enrolled 
bills  to  be  made  by  the  dialrman  of  that 
committee.  In  this  Instance  the  journal 
shows  that  the  chief  clerk,  in  his  own  name, 
reported  to  the  House  (no  action  being  taken 
thereon)  that  he  had  compared  certain  bills. 
Including  House  Bill  No.  48,  with  the  en- 
rolled bills,  etc. 

I  think  that,  within  the  doctrine  of  the 
case  of  Ziegler  t.  Junction  City,  cited  in  the 
opinion,  we  can  say:  "What  actually  hap- 
jpened  seems  too  obvious  to  admit  of  a  sub- 
stantial doubt."  The  chief  clerk,  In  making 
this  report,  held  In  his  hand  the  documents 
(now  on  file  In  the  office  of  the  Secretary  of 
State),  the  re-engrossed  bill  as  passed  the 
first  time  by  the  Senate,  to  which  was  at- 
tached the  original  House  blU,  the  report  of 
the  conferepce  committee,  and  it  was  the  re- 
engrossed  Senate  bill,  with  all  its  amend- 
ments, to  which  he  had  procured  the  signa- 
tures of  the  ofBcers  of  the  House  and  Senate, 
which  he  certified  to  the  Governor  for  ap- 
proval. The  enrolled  bill  as  signed  and  pub- 
lished is  the  bill  amended  and  passed  by 
the  Senate,  and  contains,  of  coarse,  non^  of 
the  amendments  agreed  upon  in  conference 
and  adopted  by  both  houses.  The  house 
adopted  the  conference  report  by  a  yea  and 
nay  vote  February  28,  and  the  vote  was  duly 
entered  on  the  journal  of  that  date.  To  up- 
hold the  act  upon  the  theory  that  between 
that  day  and  the  day  following  the  House 
changed  its  views,  and  that  both  houses  then 
passed  the  act  as  enrolled  and  published,  re- 
quires the  court  to  indulge  in  what  seems 
to  me  to  be  an  unnatural  and  violent  pre- 
sumption. 


HARLINQ  V.   BUCKLAND   at  al.,  Board  of 
Com'rs  of  Wyandotte  County.    (No.  23590.) 

(Supreme  Court  of  Kansas.    Feb.  11,  1922.) 

(ByOobiu  ^v  the  Court.) 

I.  Counties  9=3 1 78— Statute  providing  for  oon- 

•truotlon  of  oourthonse  and  issnanoo  of  bonds 

■ot  void  for  failuro  to  require  popular  vote 

as  condition  tc  issnanoo  of  bonds. 

(Aapter  165  of  the  Laws  of  1921,  anthoriz- 

taig  the  board  of  county  commissioners  in  coun- 


ties  having  a  population  of  110,000  or  over  to 
construct  or  reconstruct  a  courthouse  and  in 
payment  therefor  to  issue  bonds  of  the  county 
in  a  sum  not  exceeding  $1,000,000,  is  not  in- 
valid for  the  reason  that  it  authorizes  the  is- 
suance of  such  bonds  without  requiring  a  vote 
of  the  people. 

2.  Counties  «9l05(l)— Statuto  providing  for 
oonstruetion  of  oourthouse  not  void  for  fail- 
ure to  make  provisions  as  to  selection  and 
compensation  of  architeot. 

Certain  objections  to  provisions  of  the  act 
are  held  to  be  mere  criticisms  of  the  policy  and 
wisdom  of  the  law. 

3.  Statutes  «=>  1 64— Statute  held  not  violative 
of  oonstitutional  provision  requiring  stat- 
utes to  contain  andirepeal  sections  of  amend- 
ed act. 

The  act  is  not  repugnant  to  section  16  of 
article  2  of  the  Constitution  on  the  ground 
that  it  does  not  contain  sections  of  the  former 
acts  amended  nor  in  express  terms  repeal  them. 
In  relation  to  the  snbject-matter  of  the  act, 
which  is  the  building  of  courthouses  in  counties 
of  a  certain  class,  the  statute  is  a  code  unto 
itself;  former  legislation  on  the  subject  of 
building  courthouses  has  still  a  field  for  oper- 
ation, the  new  act  being  merely  supplemental 
and  auxiliary  thereto. 

4.  Statutes  «s>93(7)  —  Statute  authorizing 
counties  of  speolfled  population  to  construot 
courthouse  iield  not  special  legislation. 

The  act  is  general  in  form  and  applies  to  a 
class  of  counties,  and  therefore  is  not  repug- 
nant to  section  17,  art.  2,  of  the  Constitution. 

5.  Counties  «=»I05(I)— May  bs  autiiorlzed  by 
.  Legislature  to  assume  and  discharge  a  lia- 
bility for  the  erection  of  a  oourthouse. 

Counties  being  mere  agencies  of  the  state 
for  governmental  purposes,  the  Legislature 
possesses  power  to  authorize  a  county  of  a  cer- 
tain class  to  assume  and  discharge  a  liability 
for  the  erection  of  a  courthouse. 

6.  Counties  «=>I50(I)  —  Statute  autiiorlzlpg 
construction  of  oourthouse  held  not  void  on 
ground  bond  issue  autiiorlzed  might  cause  in- 
debtedness to  sxceed  limitation. 

The  fact  that  the  amount  of  bonds  author- 
ized by  the  act  in  question  may  cause  the  in- 
debtedness of  the  county  to  exceed  1  per  cent, 
of  the  assessed  valuation  does  not  render  the 
act  Invalid  because  of  the  express  provision  in 
the  act  that  none  of  the  restrictions  and  limi- 
tations respecting  the  amount  of  county  indebt- 
edness contained  in  any  former  laws  shall  apply 
to  or  aifect  the  issuance  of  bonds  authorized  by 
the  act. 


Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Ethel  M.  Harling  against  David 
Buckland,  Samuel  Clarke,  and  Peter  Kramer, 
constituting  the  board  of  County  Commis- 
sioners of  Wyandotte  County.  Judgment  for 
defendants,  and  plaintiff  appeals.     Affirmed. 


4s»For  other  cases  see  same  topic  and  KBY-NUMBIUl  in  all  Key-Numbared  Dlgeett  and  Indexes 
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T.  F.  Railsback,  of  Eaitsas  City,  for  ai>- 
pellant 

J.  H.  Brady  and  R.  J.  Hlggins,  botb  of 
KannaB  City,  for  appellees. 

PORTER,  X  The  plaintiff,  a  taxpayer, 
brought  this  actl6n  to  enjoin  the  board  of 
county  commissioners  from  constructing  a 
courthouse  and  issuing  bonds  in  payment 
thereof.  The  cause  was  submitted  to  the  dis- 
trict court  on  the  pleadings.  The. court  re- 
fused to  grant  an  Injunction,  and  rendered 
Judgment  in  favor  of  defendants.  Plaintiff 
appeals. 

[1]  7%e  purpose  of  the  action  it  to  test  tl>e 
the  validity  of  chapter  155  of  the  Laws  of 
1921,  which'  authorizes  the  board  of  county 
commissioners,  in  counties  having  a  popula- 
tion of  110,000  or  over,  to  construct  or  recon- 
struct a  courthouse,  and  In  payment  therefor 
to  Issue  without  a  vote  of  the  people  bonds 
of  the  county  in  a  sum  not  exceeding  $1,000,- 
000. 

There  is  no  provision  of  the  Constitution 
requiring  a  vote  of  the  people  in  order  to  au- 
thorize the  Issuance  of  bonds  for  the  erec- 
tion of  public  buildings  (Riley  v.  Garfield 
Township,  68  Kan.  209,  303,  49  Pac.  86),  and 
that  disposes  of  the  first  objection  to  the  act 
of  1921. 

[2]  The  second  section  of  the  act  author- 
izes the  board  to  employ  an  architect  to  pre- 
pare plans  and  specifications  and  superin- 
tend the  construction  work  and  to  pay  him 
out  of  the  proceeds  of  the  bonds  issued. 
Plaintiff  complains  because  no  provision  is 
made  for  selecting  an  architect  who  is  a  res- 
ident of  this  state ;  that  there  is  no  means 
provided  for  competition  in  his  selection; 
and  that  no  limit  is  fixed  to  the  amount  ot 
his  compensation.  But  all  this  amounts  to  a 
mere  criticism  of  the  policy  of  the  law.  The 
Iiegislature  saw  fit  to  delegate  a  part  of  Its 
legislntive  power  to  the  board  of  coimty^  com- 
missioners. Besides,  If  the  act  had  made  no 
provision  for  the  appointment  of  an  archi- 
tect, the  coimty  board  under  its  general  au- 
thority to  manage  the  business  affairs  of  the 
county  could  have  proceeded  in  the  same  way 
the  act  provides;  a  taxpayer  could  not  com- 
plain merely  because  the  board  appointed  a 
nonresident  or  that  there  was  no  provision 
for  competition  in  the  selection. 

[t]  It  is  contended  that  the  act  violates  sec- 
tion 10  of  article  2  of  the  Constitution  because 
it  does  not  contain  sections  of  former  acts 
amended  nor  In  express  terms  repeal  them. 
The  theory  Is  that  the  Legislature  sought 
by  this  act  to  change  the  method  of  building 
courthouses  generally  In  the  state.  The  stat- 
ute is  not  in  that  sense  an  amendment  to  any 
particular  statute;  and  it  repeals  none,  ex- 
cept in  so  far  as  some  other  statute  might 
be  considered  in  conflict  or  inconsistent  with 
its  provisions.  Belleville  v.  Wells,  74  Kan. 
82S,  88  Pac.  47,  and  cases  cited  in  the  opinion. 


In  relation  to  the  subject-matter  of  the  act 
whi<!h  is  the  building  of  courthouses  in  «oon- 
ties  of  a  certain  class,  the  statute  is  a  code 
unto  Itself.  The  general  method  of  building 
courthouses  is  still  definitely  fixed  by  certain 
sections  of  the  former  statute;  but  the  act 
of  1921  Is  the  latest  expression  of  the  Leg- 
islature respecting  the  building  of  court- 
houses in  counties  having  a  population  of 
110,000.  The  former  let^slation  on  the  sub- 
ject has  still  a  field  for  operation;  the  act 
of  1921  is  merely  supplemental  and  anxiUary 
thereto.  That  there  is  no  conflict  between 
this  and  other  legislation  is  apparent  from 
the  fact  that  the  act  of  1921  is  not  compul- 
sory; it  leaves  the  question  whether  Wyan- 
dotte county  shall  take  advantage  of  Its  pro- 
visions to  be  determined  by  the  board  of 
county  commissioners.  Had  the  board  not 
seen  fit  to  proceed  under  the  authority  grant- 
ed by  this  act,  it  could  have  proceeded  to 
build  a  courthouse  under  the  methods  pro- 
vided by  former  statutes. 

That  the  county  officials  of  a  county  with 
a  population  sucih  as  Wyandotte  county  con- 
tains shall  be  furnished  adequate  quarters  in 
which  to  transact  the  public  business,  and 
that  provision  be  made  for  the  suitable  ac- 
commodation of  the  courts  In  such  county 
and  the  preservation  of  the  public  records, 
are  all  matters  of  public  Interest  which  con- 
cern the  people  of  the  entire  state.  It  is 
true  that  the  erection  of  a  courthouse  sufll- 
dent  to  accommodate  the  needs  of  the  county 
will  especially  benefit  the  people  of  the  one 
county  comprising  the  class  embraced  In  the 
act,  and  for  that  reason  the  burden  of  the 
necessary  expense  very  properly  is  cast  upon 
the  taxpayers  of  that  county. 

"If  the  obligatloiia  which  the  mmildpalitieB 
are  required  to  assume  and  discharge  are  for 
institations  and  necessities  of  purely  public 
ooncem,  and  for  which  taxea  may  ordisazfly 
be  levied,  the  power  of  the  Legislature  in  re- 
spect  to  them  is  supreme,  and  its  determina- 
tion, if  reached  by  constitutional  methods,  ii 
not  subject  to  review."  State  v.  Freeman,  61 
Kan.  90,  91,  68  Pac.  969,  960  (47  L.  B.  A.  67). 

[5]  Counties  are  mere  agencies  of  the  state 
for  governmental  purposes,  and  the  Legisla- 
ture possesses  absolute  power  over  them.  Di- 
vision of  Howard  County,  16  Kan.  194.  In 
this  respect  a  county  is  in  the  same  class 
with  school  districta  SctacxA  Dist.  v.  Board 
of  Education  of  City  of  Lyons,  110  Kaa.  613, 
204  Pac.  75& 

If  the  attention  of  the  Legislature  of  1921 
had  been  directly  diallenged  to  the  condi- 
tions existing  in  Wyandotte  county,  It  Is  not 
at  all  improbable  that  an  act  would  have  been 
passed  compelling  the  cmmty  commissioners 
in  counties  having  a  population  of  110,000  or 
over  to  proceed  with  the  erectloB  of  •  court- 
house whldi  would  provide  adequate  accom- 
modations for  the  present  requliementa  and 
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which  woidd  anticipate  the  natural  growth 
of  the  public  business.  The  present  court- 
house in  Wyandotte  county  was  erected  in 
1882-83,  when  the  county  seat  was  a  country 
village  and  th6  population  of  the  county  was 
less  than  25,000.  The  present  population 
of  Kansas  City,  including  Bosedale,  Is  prob- 
ably 11S,000  and  that  of  the  county  over  150,- 
000.  In  1891  the  Legislature  created  the 
court  of  common  pleas  of  Wyandotte  county. 
With  a  provision  In  the  act  which  compelled 
the  board  of  county  commissioners  to  pro- 
vide rooms  for  the  new  court  and  for  the  ac- 
commodation of  Jurors  and  court  officers. 
From  that  time  until  1913,  whea  the  court 
of  common  pleas  was  abolished,  the  county 
paid  out  large  sums  annually  for  the  rent  of 
outside  buildings  inconveniently  situated  and 
not  adapted  to  the  purpose.  Since  1913  there 
have  been  three  divisions  of  the  district 
court;  and  the  business  of  the  courts  has 
grown  to  the  extwt  that  another  division 
must  soon  be  provided.  There  is  room  in  the 
present  oourUiouae  for  the  first  division 
only.  Since  their  establishment  the  second 
and  tliird  divisimis  Iiave  been  quartered  in 
rooms  In  buildings  leased  by  the  county  at 
considerable  expense,  which  are  not  suitable 
for  court  purposes.  These  courtrooms  are 
poorly  ventilated  and  poorly  lighted,  and  the 
lack  of  accommodations  and  conveniences  for 
officers  of  the  court,  Jurors,  witnesses,  and 
that  part  of  the  public  compelled  to  attend 
sessions  of  the  court  would  be  discreditable 
In  a  county  of  5,000  or  6,000  population.  In 
the  40  years  that  have  passed  since  the  pres- 
ent building  was  erected  the  volume  of  coun- 
ty business  has  expanded  to  such  an  extoit 
that  it  has  been  fouud  impossible  for  several 
years  to  provide  sufficient  room  In  the  court- 
house to  accommodate  the  other  officials  of 
the  county  and  to  enable  the  public  business 
to  be  transacted  with  convenience. 

[4]  There  is  no  merit  In  the  contention 
that  the  act  violates  section  17  of  article  2 
of  the  state  Constitution  which  requires  all 
laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state.  While  thp 
act  can  apply  at  this  time  to  Wyandotte 
county  alone,  it  is  general  in  form,  and,  theo- 
retically at  least,  applies  to  a  class  of  coun- 
ties; that  Is,  it  will  apply  in  the  future  to 
all  oountlea  which  attain  the  population  pre- 
scribed in  the  act 

[6]  Finally  it  is  claimed  that  the  Issuance 
of  these  bonds  will  cause  the  indebtedness  of 
Wyandotte  county  to  exceed  1  per  cent  of 
the  assessed  valuation  of  all  property  In  the 
county.  It  is  sufficient  to  say  that  tiie  act  by 
Its  express  terms  provides  that  none  of  the 
restrictions  and  limitations  respecting  the 
amount  of  county  indebtedness  contained  in 
any  former  laws  of  the  state  shall  apply  to 
or  in  any  manner  affect  the  issuance  of  bonds 


authorised  by  this  act    BeUerUle  v.  Wells, 
supra. 

The  Judgment  is  affirmed. 

All   the  Justices  concurring. 


STATE  V.  8CHAEPER.     (No.  23879.)* 
(Supreme  Court  of  Kansas.     Feb.  11,  1022.) 

(BylMiiu  hy  the  Court.) 

1.  Larceny  «=>55— Evidence  held  to  sustain 
finding  that  defendant  aided  and  abetted  In 
laroeny. 

The  testimony  examined,  and  held  to  be 
sufficient  to  uphold  the  finding  that  the  defend- 
ant had  aided  and  abetted  two  others  in  steal- 
ing an  automobile. 

2.  Larceny  ®=377(t)— Instruotlon  on  posses- 
sion of  recently  stolen  property  as  prima 
fade  evidence  of  guilt  held  not  substantially 
erroneons. 

An  instrnction  that  "Tb»  possession  of 
stolen  property  immediately  after  the  theft 
thereof  is  prima  fade  evidence  of  guilt,  and 
is  suffldent  to  warrant  a  conviction  unless  at- 
tending drcumstances  of  other  evidence  so 
far  overoomea  the  presumption  thus  raised  as 
to  create  a  reasonable  doubt  of  guilt.  It  Is  a 
guilty  circomstance  which,  taken  in  connec- 
tion with  other  testimony,  is  to  determine  the 
question  of  guilt,"  although  subject  to  critl- 
dsm,  is  not  substantially  erroneons. 

3.  Criminal  law  <8=»829 ( 1 2)i— Refusal  of  la- 
struotion  on  a  matter  covered  by  another  in- 
stniotlon  held  not  error. 

Other  Instructions  exan^ed,  and  held  to  ' 
be  without  material  error. 

West  3.,  dissenting. 

Appeal  from  District  Ooxat,  Wilson  Cotmty. 

grand 


Sam  P.  Scbaefer  was 
larceny,  and  he  appeals. 


convicted  of 
Affirmed. 


B.  B.  Morgan,  ci  Galena,  and  W.  H.  Bd- 
mundson,  of  Fredonla,  for  appellant 

Richard  J.  Hopkins,  Atty.  Gen.,  and  B.  M. 
Dunham,  of  Fredonla,  for  the  State, 


J.    Sam  P.  Schaefer  was 
charge  of  grand  larceny 


JOHNSTON,  C. 
convicted  upon  a 
and  appeals. 

The  subject  of  the  larceny  was  a  Ford  car 
which  was  taken  from  the  owner.  El  Billes, 
In  Wilson  county,  by  Ed  COildister  and  Jack 
Vaughn,  who  drove  it  to  Baxter  Springs,  In 
Cherokee  county,  and  turned  it  over  to  Fred 
Williams,  and  the  defendant  Schaefer. 
They,  In  turn,  drove  it  to  Southwest  City, 
Mo.,  and  sold  it  to  one  B.  O.  C!ox  for  $450. 
Ed  Chidister  and  Jack  Vaughn  were  indud- 
ed  with  Schaefer  in  the  charge  of  larceny, 
but  a  separate  trial  was  given  to  Schaefer. 
Williams,  It  appears,  escaped,  and  has  never 
been  apprehended.     Ou  the  trial  the  testl- 
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mony  of  Chldister  and  Vaughn,  Tho  had 
been  conyicted  of  atealing  other  cars  and 
were  conflned  in  prisons,  was  received,  and 
the  defendant  contends  that  It  was  prro- 
neously  admitted,  in  that  It  had  not  been 
shown  that  there  had  been  any  arrangement 
between  them  and  the  defendant  or  Williams, 
and  no  ground  for  the  admission  of  the  state- 
ments of  Williams  in  respect  to  the  theft  of 
the  car. 

[1]  The  state  proceeded  upon  the  theory 
that  the  defendant  aided  and  abetted  Chidis- 
ter  and  Vaughn  in  the  larceny,  was  an  ac- 
cessory before  the  fact,  and  equally  guilty 
with  them  of  the  offense  charged.  Of  course. 
If  the  defendant  had  no  part  in  planning  the 
theft  or  In  stealing  the  car  and  had  no 
knowledge  of  It,  until  the  car  was  brought  to 
Baxter  Springs,  he  could  not  be  convicted 
upon  the  charge  of  stealing  the  car  In  Wil- 
son county.  However,  there  was  testimony 
tending  to  show  knowledge  by  him  of  the 
contemplated  theft,  and  to  warrant  the  in- 
ference of  prearrangement  and  participation 
In  it.  Chidister  and  Vaughn  and  the  defend- 
ant had  been  together  In  Oklahoma,  and 
together  had  motored  up  to  Baxter  Springs. 
Chidister  testified  that  when  he  and  Vaughn 
brought  the  stolen  car  to  Baxter  Springs  they 
found  Schaefer,  who  informed  them  that 
Williams  was  in  town,  and  that  he  bad  their 
money  ready  to  pay  them  for  the  stolen  car. 
They  received  $150  for  the  car.  The  witness 
said  he  had  participated  In  stealing  six  cars, 
and  that  defendant  in  a  conversation  with 
him  said  that  a  car  stolen  at  Arcadia  had 
,  red  paint  on  the  hub,  and  that  they  had  trou- 
ble In  removing  it  Vaughn  testified  that  de- 
fendant had  talked  with  him  the  day  before 
the  theft  about  stolen  cars,  and  had  offered 
him  a  Studebaker  for  three  stolen  Fords.'  It 
appears  that  he  borrowed  some  money  from 
defendant  on  that  day,  and  when  Williams 
paid  for  the  stolen  car  he  retained  out  of  the 
price  the  money  borrowed  from  Schaefer. 
The  testimony  objected  to  is  deemed  to  be 
admissible  and  snfllcient  to  warrant  the  find- 
ing that  the  defendant  aided  and  abetted 
Chidister  and  Vaughn  In  the  larceny  of  the 
car. 

[2,  9]  Complaint  is  made  of  instructions  re- 
fused and  ^ven.  From  the  evidence  recit- 
ed it  is  clear  that  the  court  did  not  err  In 
refusing  to  give  a  peremptory  instruction  to 
find  for  the  defendant,  the  refusal  of  a  re- 
quested instruction  that  def«idant  could  not 
be  found  guilty  of  stealing  the  car  in  Wilson 
county  by  the  mere  proof  of  his  purchase  of  a 
car  In  Cherokee  county,  knowing  It  to  have 
been  stolen.  That  phase  of  the  case  was  not 
overlooked  by  the  court  as  the  Jury  were  in- 
structed that: 

"If  yon  should  find  and  believe  beyond  a 
reasonable  doubt  that  the  defendant  purchased 
and  paid  for  the  car  in  question  or  that  he  did 
either  purchase  and  pay  for  the  car  in  conjunc- 
tion with  Fred  Williams,  that  fact  alone  would 


not  be  sufficient  evidence  upon  which  you  could 
render  a  verdict  of  guilty,  even  though  you 
should  find  and  believe  that  at  the  time  the 
.<;anie  was  so  purchased  defendant  knew  it  had 
been  stolen,  and  you  are  instructed  that  before 
you  could  find  the  defendant,  guilty  in  this  case 
you  must  find  and  believe  beyond  a  reasonable 
doubt  that  before  the  theft  of  the  car  the 
defendant  counseled,  aided,  and  abetted  the 
actual  perpetrators  of  the  crime  in  question, 
and  if  you  do  not  so  find  you  should  acquit  the 
defendant" 

Throughout  the  charge  the  court  made  It 
plain  that  the  defendant  was  being  prosecut- 
ed as  a  principal  in  the  larceny,  and  not  for 
the  offense  of  receiving  stolen  property. 
Some  reference  was  made  in  an  Instruction 
to  the  possession  and  sale  of  the  car  by  the 
defendant,  but  it  only  related  to  the  essen- 
tial element  of  Intent  of  defendant  to  de- 
prive the  owner  i>ermanently  of  the  owner- 
ship or  iKissession  of  the  car. 

Special  objection  is  made  to  Instruction 
No.  5,  relating  to  the  recent  possession  of 
stolen  property  in  which  it  was  stated: 

"You  are  instructed  as  a  matter  of  law  that 
possession  of  stolen  property  immediately  aft- 
er the  theft  thereof  is  prima  facie  evidenee  of 
guilt  and  is  sufiScient  to  warrant  a  conviction 
unless  attending  circumstances  or  other  evi- 
dences so  far  overcome  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt  of  guilt 
It  is  a  guilty  circumstance  which  taken  in 
connection  with  other  testimony  is  to  deter- 
mine the  question  of  guilt" 

Apart  from  the  phrase  'It  Is  a  guilty  dr. 
comstance,"  the  instruction  states  the  rule 
in  the  language  usually  employed  in  charg-  . 
Ing  juries  in  larceny  cases.  The  rule  has 
been  the  subject  of  much  contention  and 
criticism  and  some  conflict  of  Judicial  deci- 
sion, but,  as  was  said  in  the  early  case  erf 
State  v.  Cassady,  12  Kan.  550,  559: 

"That  the  rule  that  possession  of  property 
recently  stolen  makes  out  a  prima  facie  case 
of  guilt  and  throws  upon  the  defendant  the 
burden  of  explaining  that  possession,  is  one 
of  long  standing  and  abundantly  fortified  by  au- 
thorities, no  one  can  question." 

This  rule  has  been  upheld  and  applied 
from  the  time  of  that  decision,  as  Is  well 
shown  in  the  later  case  of  State  v.  White,  76 
Kan.  654,  663,  92  Pac.  829,  833  a4  L.  B.  A. 
[N.  S.1  656),  where  it  was  said: 

"  •  •  *  That  the  rule  stated  is  subject  to 
some  criticism  in  view  of  the  present  state  of 
the  criminal  law.  Technically  the  unexplained 
possession  of  recently  stolen  property  does 
not  make  a  prima  fade  case  of  guilt  It  is 
merely  an  evidential  fact  which  should  be  sub- 
mitted to  the  jury  to  be  considered  in  con- 
nection with  all  oUter  facts  and  circumstances 
disclosed  by  the  evidence,  but  which,  if  the 
jury  so  regard  it  is  sufficient  to  warrant  a 
conviction;  and  technically,  the  burden  of  proof 
in  a  criminal  case  never  shifts. 

"However,  the  instruction  states  the  com- 
mon law  upon  the  subject    With  seme  aula- 
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portaot  Terbal  cbasges  and  tbe  not  improper 
addition  of  the  phrase  'or  if  his  explanation  is 
not  satisfactory*  it  follows  the  fifth  paragraph 
of  the  syllabns  of  the  case  of  State  v.  Cassady, 
12  Kan.  550,  dedded  in  1874.  That  syUabus 
has,  served  as  a  model  to  district  judges  in 
the  preparation  of  instructions  in  larceny  cas- 
es ever  since  it  was  formulated.  In  1894  it 
was  expressly  approved  in  the  case  of  State 
V.  Hoffman,  53  Kan.  700,  37  Pac.  138.  The 
objections  to  it  noted  above  were  adverted  to 
in  the  case  of  State  v.  Powell,  61  Kan.  81,  58 
Pac.  068,  and  the  court  refused  to  extend  its 
'  application  to  burglary,  but  it  still  remains  an 
unmodified  expression  of  the  settled  law  of 
this  state.  This  being  true,  the  instruction  can- 
not be  condemned." 

k 

The  Instructloii  given  would  have  been  in 
more  correct  form  If  the  court  had  not  char- 
acterized the  matter  of  recent  possession  as 
a  "guilty"  drcnmstance,  but,  as  the  court 
told  the  jury  this  circumstance  was  to  be 
taken  In  connection  with  other  testimony  in 
determining  the  guilt  of  the  defendant,  no 
prejudice  could  have  resulted  from  the  use 
of  the  tert]#  The  Importance  of  the  drcnm- 
stance depends  upon  other  evidence  as  to  the 
kind  of  property  stolen,  the  time  and  manner 
In  which  it  was  taken,  and  the  time  and  man- 
ner in  which  the  defendant  took  and  held 
possession  of  it.  The  defendant  Insists  that 
he  had  no  knowledge  of  the  theft  and  no  part 
in  it,  and  that  therefore  the  rule  was  not  ap- 
plicable to  his  possession.  If  that  had  been 
the  state  of  the  evidence,  the  circumstances 
would  have  been  a  very  slight  Indication  ot 
guilt  Assthe  testimony  tended  to  connect 
him  with  the  theft,  it  was  a  circumstance  to 
be  considered  in  connection  with  other  testi- 
mony, as  the  court  advised  the  Jury. 

In  other  Instructions  the  court  told  the 
jury  that  if  the  car  had  been  obtained  by 
purchase  It  was  not  enough  on  which  to  base, 
a  verdict  of  guilty,  and,  unless  they  found 
that  the  defendant  aided  and  abetted  Chidis- 
ter  and  Vaughn  in  stealing  the  car,  they 
must  acquit  the  defendant 

We  find  nothing  substantial  In  the  claimed 
misconduct  of  the  county  attorney  in  the  ar- 
gument of  the  case  before  the  jury. 

Some  other  objections  are  made,  but  they 
are  not  deemed  to  be  material,  nor  to  require 
spedal  comment 

Finding  no  material  error,  the  Judgment 
is  affirmed. 

BURCH,  MASON,  PORTER,  MARSHALL^ 
and  DAWSON,  JJ.,  concurring. 

WB>ST,  J.  (dissenting.  Votty-elgtit  years 
ago,  in  discussing  the  rule  that  the  posses- 
sion of  goods  recently  stolen  Is  a  strong  pre- 
sumption of  guilt  Brewer,  J.,  said: 

"Such  possession  is  said  to  raise  a  presump- 
tion of  guilt  and  if  unexplained  is  suffident  to 
warrant  a  conviction."  State  v.  Cassady,  12 
Kan.661.6S9. 


In  State  v.  Hoffman,  53  Kan.  699,  37  Pac. 
138,  It  was  said  that  the  possession  of  stol- 
en  property  recently  after  It  has  been  stol- 
en forces  upon  the  possessor  the  burden  of 
explaining  possession,  and,  If  unexplained, 
may  be  of  itself  suffldent  to  warrant  a  con- 
viction.   But  this  8«itence  was  added: 

"  'Of  course,  it  must  be  so  recent  after  the 
time,  of  the  larceny  as  to  render  it  morally 
certain  that  the  possession  could  not  have 
changed  hands  since  the  larceny.' "  63  Kan. 
704,  37  Pac.  138. 

In  State  V.  McKlnney,  76  Kan.  419,  91  Pac. 
1068,  It  was  held  and  placed  In  the  syllabus 
that— 

"The  possession  of  property  recently  stolen 
does  not  warrant  the  inference  that  the  per- 
son in  whose  possession  such  property  is  found 
is  guilty  of  larceny.  It  is  the  unexplained  pos- 
session which  constitutes  prima  fade  evidence 
of  the  offense."    Syl;  par.  2. 

In  State  y.  Jewell,  88  Kan.  130,  127  Pac. 
608,  It  was  dedared  that  there  is  much  con- 
flict of  opinion  as  to  the  terms  In  which  the 
effect  of  unexplained  possession  of  property 
recently  stolen  should  be  stated,  bnt  that  it 
Is  settled  law  In  this  state  that  "no  error  Is 
committed  In  instructing  that  such  unex- 
plained possession  is  prima  fade  evidence  of 
guilt"    88  Kan.  132,  127  Pac.  60& 

Dr.  Wlgmore,  after  discussing  the  "trou- 
blesome and  fruitless  controversies,"  says 
that— 

"Possession  must  be  unexplained  by  any  in- 
nocent origin;  the  possession  must  be  fairly 
recent;  and  the  possession  must  be  exclusive." 
4  Wig.  on  Bv.  {  2513. 

In  State  v.  Bratcher,  105  Kan.  593,  185 
Pac.  734,  the  Instruction  was  that  such  pos- 
session throws  upon  the  possessor  thereof 
the  burden  to  explain  it. 

"If  the  same  is  unexplained,  such  posses^ 
sion  may  be  sufBcient  of  itself  to  warrant  a 
conviction  of  the  crime  of  larceny.  However, 
such  possession  to  warrant  a  conviction  by  rea- 
son thereof  must  have  been  so  recent  after  the 
time  of  the  commission  of  the  larceny  as  to 
render  it  morally  certain  that  such  possession 
could  not  have  changed  hands  since  the  com- 
mission of  snch  larceny."  106  Kan.  595,  185 
Pac.  735. 

The  court  said  that  this  Instruction  was 
somewhat  better  than  that  which  was  criti- 
cized in  State  v.  White,  76  Kan.  654,  683, 
664,  92  Pac.  829,  833  a*  L.  R.  A.  [N.  S.]  556). 

In  none  of  these  cases  was  such  an  instruc- 
tion involved  as  the  one  In  the  case  now  be- 
fore us.  Here  the  Jury  were  told  "as  a 
matter  of  law"  that — 

"Possession  of  stolen  property  immediately 
after  the  theft  thereof  is  prima  facie  evidence 
of  guilt  and  is  sufficient  to  warrant  a  .convic- 
tion unless  attending  drcumstances  or  other 
evidence  so  far  overcome  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt  of  guOt. 
It  is  a  guilty  drcumstance  which  takes  in  coa- 
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nection  witb  other  testimony  is  to  (not  may) 
determine  the  qnestion  of  gnilt." 

Not  only  was  the  possession  In  this  case 
some  18  days  after  the  alleged  larceny,  but 
It  was  not  exclusive,  and  nothing  whatever 
In  the  Instruction  was  said  about  explana- 
tion or  lacli  thereof.  The  jury  were  express- 
ly told  that  possesflon  "Immediately  after 
the  theft"  (18  days  thereafter)  Is  a  guilty 
circumstance,  which,  taken  In  connection 
with  other  testimony,  Is  to  determine  the 
question  of  guilt. 

It  was  for  the  Jury,  not  the  court,  to  say 
whether  the  possession  was  a  "guilty  dr- 
camstance,"  and  thus  to  characterize  it  left 
little  for  the  Jury  to  do. 

This  Instruction,  given  In  a  case  marked 
by  slenderness  rather  than  abundance  of 
proof.  Is  to  my  mind,  not  only  erroneous, 
but  materially  prejudicial. 


HERRMANN  st  al.  v.  LARKIN  at  al. 
(No.  23761.) 

(Snpreme  Court  of  Kansas.     ITeb.  25,  1922.) 

(BfOahus  hv  Editorial  Staff.) 

1.  Appeal  and  arror  <6=388g(2)— Pleadings  not 
treated  as  amended  by  reason  of  letter  re- 
ceived In  absence  of  a  stipulation. 

Where  the  Supreme  Court  reversed  judg- 
ment commanding  county  commissioners  and 
county  court  to  proceed  with  improvement  of 
a  public  road  on  the  ground  that  the  commis- 
sioners' finding  of  public  utility  on  condition 
that  road  receive  federal  aid  was  ineffective 
to  authorize  Improvement,  the  pleadings  could 
not  be  treated  as  amended  on  motion  for  a  re- 
hearing by  reason  of  letter  stating  that  the  fed- 
eral aid  had  been  set  aside,  so  as  to  show  ful- 
fillment of  the  condition.  In  the  absence  of  a 
stipulation  to  that  effect. 

2.  Highways  «=3l07(l)— Absolute  and  uaeon- 
ditlonal  finding  of  public  utility  of  road  by 
oounty  commissioners  necessary. 

To  authorize  the  improvement  of  a  public 
road  under  the  statute,  it  is  necessary  for  the 
county  commissioners  to  make  an  absolute  and 
unconditional  finding  of  its  public  utility. 

3.  Highways  «=> 1 07(1)— Finding  of  publlo  util- 
ity upon  ooadltlou  not  rendersd  effootlvo  by 
subsoquMt  fnlflllment  of  the  eoadltioa  with- 
oat  further  action  by  oommlssloners. 

Finding  by  county  commissioners  that  road 
was  of  public  utility  on  the  condition  that  the 
road  receive  federal  aid  to  specified  extent  was 
not  rendered  effective  to  authorize  the  improve- 
ment, under  statute  requiring  an  absolute  and 


unconditional  finding  of  public  utility,  by  the 
subsequent  fulfillment  of  the  condition  when 
the  federal  aid  asked  was  set  aside,  without 
further  action  by  the  commissioners. 

On  motion  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  see  UO  Kan.  168,  202 
Pac.  980. 

MASON,  X  In  this  case  on  JTune  7,  1921, 
the  district  court  upon  the  pleadings  allowed 
a  peremptory  writ  of  mandamus  command- 
ing the  county  commissionera  and  coonty 
clerk  to  proceed  with  the  improrement  of  a 
public  road.  The  Judgment  was  reversed  up- 
on the  ground  that  the  record  showed  that 
the  board  had  not  made  an  effective  finding 
that  the  Improvement  was  of  public  ntUitr. 
In  a  motion  for  a  rehearing  the  plaintiffs 
urge  that  they  are  entitled  to  a  peremptory 
writ  for  the  reasons  stated  in  the  following 
paragraph: 

The  finding  and  order  made  Angnst  4, 
1919,  were  subject  only  to  the  coi^ltlon  "that 
said  road  receive  federal  aid  to  the  extent 
of  50  per  cent,  of  cost  thereof  to  $30,000  par 
mile."  In  a  motion  of  both  parties  to  ad- 
vance the  hearing  in  this  court  an  early  de- 
cision was  asked  npon  the  ground  that  other- 
wise federal  aid  might  be  lost  To  this  mo- 
tion was  attached  a  letter  of  the  state  talgji- 
way  engineer  written  October  27,  1921,  say- 
ing that  federal  aid  for  the  project  ha^ 
been  set  aside,  but.  If  the  commissioners  were 
unable  to  proceed,  "we  must  transfer  it  to 
some  other  project  where  the  board  is  will- 
ing to  go  ahead  with  the  work."  This  shows 
conclusively  that  the  only  condition  by  which 
the  finding  and  judgment  of  August  4,  1919, 
were  limited  had  been  fully  met,  and  there- 
tore  they  have  beccHne  absolute  and  effective. 

[1-3]  This  letter,  written  during  the  pend- 
ency of  the  appeal,  did  not  change  the  char- 
acter of  the  Issues  presented.  In  the  ab- 
sence of  a  stipulation  to  that  effect,  which 
was  not  made,  the  pleadings  could  not  be 
treated  as  amended  thereby.  It  Is  the  view 
of  the  court,  however,  that  in  order  to  au- 
thorize the  improvement  of  a  road  under  the 
statute,  it  is  necessary  for  the  commissioners 
to  make  an  absolute  and  unconditional  find- 
ing of  Its  public  utility,  and  that  a  finding 
that  it  is  of  public  utility  upon  a  stated  con- 
dition is  not  by  the  subsequent  fulfillment 
of  the  condition  rendered  effective  without 
further  action  by  the  board. 

The  motion  for  a  rehearing  la  orermled. 

AU  the  Justices  concurrlns. 
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STATE  V.  GOODWIN.     (No.   16887.) 

(Supreme  Court  of  Washington.     March  IB, 
1922.) 

1.  Criminal  law  ®=336S— Declarations  need  not 
be  contemporaneous  to  be  res  ge«t». 

Under  the  rule  as  to  the  adnuasibility  of 
statements  as  res  gestae,  It  is  not  necessary  that 
such  statements  were  made  contemporaneous- 
ly with  the  incident  to  which  they  relate;  the 
ultimate  test  being  the  spontaneity  or  instlnc- 
tiveness  of  the  statements,  and  their  logical 
relation  to  the  main  event. 

2.  Criminal  taw  «Ea366(6)  —  DeclaratloRS  by 
lajarod  man  when  raaouad  from  wator  bold 
res  geata.    ' 

Id  a  prosecution  for  murder  by  blowing  up 
with  dynamite  a  dredge  on  which  men  were 
working,  declarations  by  one  of  the  workmen 
when  taken  out  of  the  water,  badly  injured, 
within  10  or  15  minutes  after  the  explosion, 
and  when  he  had  been  taken  to  the  dredge  im- 
mediately thereafter,  which  themselves  showed 
they  were  sirantaneons  exclamations,  instinc- 
tively  made,  were  admissible  aa  part  of  the  res 
gestte. 

3.  Criminal  law  ®=>366(3)  —  Declarations  by 
injured  man  while  being  transported  for  first 
aid  treatment  held  res  gesta. 

Declarations  by  a  man  injured  by  an  ex- 
plosion on  a  dredge,  made  shortly  after  he  was 
rescued  from  the  water  in  a  terribly  mutilated 
condition,  and  while  he  was  being  taken  for  first 
aid  treatment,  are  admissible  as  part  of  the  res 
gestffi  in  a  prosecution  of  accused  for  murder  by 
blowing  up  the  dredge;  inquiries  by  declarant 
as  to  his  whereabouts  showing  he  was  rational 
at  the  time. 

4.  Criminal  law  $=»!  1 69(2)— Declarations  are 
not  proludlofal  where  they  repeat  statements 
properly  in  evidenoa. 

Even  if  declarations  made  by  an  injured 
man  after  he  had  been  taken  from  where  he 
first  saw  accused  were  not  admissible  as  res 
gestK,  their  admission  against  accused  was  not 
prejudicial  to  him  where  they  were  merely 
repetitions  of  earlier  declarations  made  by  the 
same  man  which  were  clearly  admissible  as  res 
gesta;. 

6.  Criminal  law  «=9407(l)— Dedaratlona  of  in- 
jured man  In  presanco  of  aooased  are  admis- 
sible. 
In  a  prosecution  for  murder,  declarations 
made  by  the  injured  man  in  the  presence  of  ac- 
cused, charging  accused  with  the  offense,  and 
which  were  not  denied  by  accused,  are  admis- 
sible. 

6.  Criminal  law  «=9407( I)— Evidence  held  to 
•how  aoovaad  waa  sufflclently  conscious  to  ren- 
der deoiaratlotts  In  his  presence  admissible. 
In  a  prosecution  for  murder  by  blowing  np 
a  dredge,  evidence  held-  to  show  that  accused, 
when  he  was  in  a  cabin,  to  which  he  and  one 
of  the  injured  men  had  been  taken  after  the 
explosion,  was  sufficiently  consdons  to  render 
admissible  against  him  dedarationB  by  the  in- 
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jured  man  diarging  him  with  causing  the  ex- 
plosion. 


7.  Homicide  $s>233(l)— Evidenoe  held  suffi- 
cient to  warrant  conviction  of  first  degree 
murder. 

In  a  prosecution  for  murder  by  blowing  up 
a  dredge,  evidence  held  sufficient  to  warrant 
conviction  of  murder  in  the  first  degree. 

Department  2. 

Appeal  from  Superior  (Tourt,  Pactflc  Coun- 
ty; H.  W.  B.  Hewen,  Judge. 

BVed  Ooodwln,  alias  John  Fred  Welch,  was 
convicted  of  murder,  and  be  appeals.  Af- 
flimed. 

W.  H.  Abel,  of  Montesano,  and  Donald  G. 
Abel,  of  (^hehalls,  for  appellant 

Herman  Murray,  of  South  Bend,  for  the 
State. 

JdAOKINTOSH,  J.  At  9  o'clock  on  the 
night  of  December  16,  1920,  there  were  five 
employees  on  a  dredge  anchored  in  a  rivo: 
In  Padflc  county.  An  explosion  occurred  on 
the  dredge,  in  which  three  were  Instantly 
killed,  the\fourth  died  before  midnight,  and 
the  fifth,  the  sole  survivor,  is  the  defendant 
in  this  case,  charged  with  having  murdered 
;  his  companionsL  He  was  convicted,  and  this 
I  Is  ills  appeal. 

I     The  noise  of  the  explosion  and  the  light 
J  from  the  fire  which  followed  it  attracted  the 
attention  of  the  few  peirsons  residing  in  the 
i  vicinity,  who,  by  footpaths  and  in  rowboats, 
hurried  to  the  scene.    The  outcries  of  ESgel 
I  ChrlstlanBon,  who  ^as  struggling  in  the  wa- 
I  ter,  brought  assistance  to  him.    He  was  tak- 
en out  of  the  water  at  a  point  about  300  feet 
from  the  dredge,  in  a  terribly  mutilated  con- 
I  dition,  and  placed  in  a  rowboat.    His  rescue 
I  occurred  some  10  or  15  minutes  after  the  ex- 
!  plosion.     As  he  was  being  pulled  into  the 
boat,  witnesses  testified  that  he  said,    "That 
;  crazy  son  of  a  bitch,"  and  continued  to  re- 
'  peat  that  remark.     He  was  rowed  from  the 
point  where  he  was  picked  up  to  near  the 
dredge,  where  the  defendant  was  standing. 
He  there  said,  "He  even  clubbed  me  after  I 
got  Into  the  water."    An  attempt  was  made 
to  carry  him  to  the  shore  near  the  dredge, 
but  his  pain  was  so  intense  he  was  allowed 
to  remain  In  the  boat,  and  was  rowed  to  the 
opposite  side  of  the  river,  a  distance  of  some 
{  2(X)  feet.    While  on  his  way  across  the  river, 
i  witnesses  testified  that  he  Inquired  where 
!  they  were  taking  him,  and  why.    From  there 
I  he  was  taken  up  the  river  some  300  yards  to 
.  a  fisherman's  shack,  and  on  the  way  up  he 
'  repeated  the  expression,  "He  even  dubbed 
I  me  after  I  was  In  the  water." 
'     At  the  shack  he  was  placed  on  a  cot,  and 
first   aid   given  him.     The   defendant   was 
brought  to  the  same  shack  a  few  minutes 
later  (all  this  occurring  within  half  an  hour 
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after  the  explosion),  and  was  placed  on  a  cot 

in  the  same  room  and  on  the  opposite  side 
of  a  stove.  "Their  heads  were  laying  to- 
wards the  stove;  I  think  perhaps  they  weire 
laying  two  feet  from  the  atove,  each  one  of 
them."  "They  could  see  each  other."  While 
lying  in  this  position,  witnesses  testified  that 
Christiansen  said,  "He  did  it"  "Mr.  Behn- 
ke,  Mr.  Jarvi,  and  I  were  playing  cards; 
he  came  in  with  three  sticks  of  dynamite  and 
then  jumped  overboard."  "When  I  was  try- 
ing to  get  up  the  bank  he  struck  me  three 
times  over  the  head  with  a  dub."  "He  did 
It."  "That  man  hit  me  ibree  times  over  the 
head  with  a  stick."  He  Inquired  who  was  ly- 
ing on  the  other  cot,  and  when  they  told  him 
he  said,  "Come  over  here,  Pete,"  and  point- 
ing to  Welch  said,  "There  is  the  man  that 
done  it." 

It  is  claimed  by  the  appellant  that  all  of 
these  statements  were  improperly  admitted, 
not  being  part  of  the  res  gestse. 

It  will  be  noticed  that  this  testimony  may 
be  divided  into  three  groups:  First,  those 
statements  which  were  testified  as  having 
been  made  by  Christiansen  before  he  was 
taken  to  and  at  the  dredge;  second,  those 
made  while  being  rowed  up  the  river;  and, 
third,  those  made  while  in  the  fisherman's 
shack. 

[1]  The  rule  as  to  ttie  admissibility  of 
statements  as  part  of  4he  res  gestse  has  been 
greatly  relaxed  since  the  early  days  of  the 
common  law,  and  it  Is  no  longer  necessary  in 
order  to  render  these  statements  admissible 
that  they  be  made  contemporaneously  with 
the  incident  to  which  they  relate.  Modem 
authorities  recognize  this  relaxation,  and  it 
may  be  said  safely  that  the  rule  now  is  as 
stated  in  the  recent  case  of  Solice  v.  State, 
21  Ariz.  692,  193  Pac.  19,  where  the  Supreme 
Court  of  Arbsona  used  the  following  lan- 
guage: 

"Were  the  statements  a  part  of  the  res  ges- 
tie?  We  have  examined  a  large  number  of  au- 
thorities upon  the  abstract  propositions  in- 
volved in  the  rules  on  which  testimony  is  re- 
ceived or  not  received  as  part  of  the  res  gestas. 
These  authorities  satisfy  us  that  the  close  con- 
nection in  time  between  the  statements  or  dec- 
laration and  the  act  of  which  it  is  said  to  be  a 
part  is  an  element  for  consideration;  that  be- 
ing close  in  point  of  time  is  not,  however,  all 
of  the  basis  for  receiving  such  evidence,  and 
that  the  ultimate  test  is  spontaneity  or  in- 
stinctiveness  and  logical  relation  to  the  main 
event;  that  the  tendency  of  the  modem  cases 
Is  to  be  liberal  in  the  reception  of  such  testi- 
mony. Mr.  Wigmore,  under  the  convenient 
term  of  'spontaneous  exclamations,'  discussing 
the  exceptions  to  the  general  rule  excluding 
hearsay  evidence  in  his  worlc  on  Evidence,  at 
section  1750,  volume  3,  page  2256,  says: 

"  'It  is  to  be  observed  that  the  statements 
need  not  be  strictly  contemporaneous  with  the 
exciting  cause;  they  may  be  subsequent  to  it, 
provided  there  has  not  been  time  for  the  excit- 
ing inflnence  to  lose  it*  sway,  and  to  be  dis- 
sipated.   The  fallacy,  formei;ly  entertained  by 


a  few  courts,  that  the  utterance  must  be  strict- 
ly contemporaneous  (post,  i  1756),  owes  its 
origin  to  a  mistaken  application  of  the  verbal 
act  doctrine.  •  •  •  Furthermore,  there  can 
be  no  definite  and  fixed  limit  of  time.  Each 
case  must  depend  upon  its  own  circumstances. 
*  *  *  Since  the  application  of  the  principle 
thus  depends  entirely  on  the  circumstances  of 
each  case,  it  is  therefore  impossible  to  regard 
rulings  upon  this  limitation  as  having  in  strict- 
ness the  force  of  precedents.  To  argue  from 
one  case  to  another  on  this  question  of  "time 
to  devise  or  contrive"  is  to  trifle  with  principle, 
and  to  cumber  the  records  with  unnecessary 
and  unprofitable  quibbles.'  ** 

[2]  It  is  plain  that  the  statements  made  by 
Chrlstianson  within  the  short  time  which 
elapsed  between  the  explosion  and  the  time 
he  was  taken  across  the  river,  in  view  of  the 
testimony  as  to  the  considerable  injuries 
which  he  had  suffered,  were  statements  whltdi 
were  spontaneously  and  instinctively  made, 
and  raise  a  reasonable  presumption  that  th^ 
were  impulsive  utterances  of  thoughts  aris- 
ing from  the  circumstances,  and  made  so 
soon  thereafter  as  to  negative  any  presump- 
tion that  they  were  made  with  design  and 
premeditation.  This  court  has  recognized 
the  admissibility  of  such  statement;  in  the 
recent  case  of  Heg  v.  Mullen,  197  Pac.  61. 

[3]  The  statements  made  by  Christiansen 
whUe  being  rowed  to  the  fisherman's  shack 
would  seem  also  to  be  admissible  as  part  of 
the  res  gests,  under  the  rule  which  has  been 
stated  above.  It  being  clear  that  they  were 
made  while  under  the  shock  and  excitement 
of  the  explosion,  and  we  see  no  reason  fOr 
refusing  their  admission  in  the  fact  which 
appellant  relies  on,  that  ChristlanBon,  when 
being  rowed  across  the  river,  inquired  as  to 
his  whereabouts  and  the  reason  for  hla  being 
moved.  A  man  does  not  have  to  be  irrational 
and  oblivious  of  his  surroundings  in  order  to 
allow  in  evidence  his  statements  aa  part  of 
the  res  gestie. 

[4]  Furthermore,  the  statements  that  were 
made  by  Chrlstianson  on  the  way  to  the 
shack  were  only  a  repetition  of  what  he  had 
already  said,  and,  If  it  might  be  argued  that 
they  were  not  strictly  part  of  the  res  gestae, 
still  their  erroneous  admission  could  not  be 
held  to  have  been  prejudidaL 

[6]  The  statements  made  by  Chrlstianson 
at  the  shack  are  admissible  on  another  well- 
recognized  rale  of  evidence,  whldi  is  to  the 
effect  that  statements  made  by  a  victim  In 
the  hearing  of  the  defendant,  relating  to  the 
matter  at  issue,  which  would  naturally  call 
for  reply  If  the  defendant  did  not  desire  to 
acquiesce  in  them,  are  admissible.  The  au- 
thorities sustaining  this  rule  are  counted  by 
the  score,  and  it  is  hardly  necessary  to  cite 
more  than  the  opinion  of  this  court  in  State 
T.  Baruth,  47  Wash.  283,  91  Pac  977,  where 
it  is  said: 

"Counsel  for  the  state  contend  broadly  that 
any  statement  or  declaration  of  the  person  in- 
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JQred  made  to  a  tMrd  person,  In  the  presence 
or  bearingr  of  the  accused,  either  charging  him 
directly  wtth  the  crime  or  pertaining  to  matters 
otherwise  relevant  to  the  issue,  if  not  denied 
by  the  accused,  may  be  given  in  evidence  against 
bim  as  an  admission  on  his  part.  On  the  other 
hand,  the  appellant  contends  that  the  mere 
presence  or  hearing  of  the  accused  is  not 
alone  sufficient  to  render  the  evidence  admissi- 
ble, but  the  statements  must  relate  to  the  mat- 
ter at  issue,  must  be  addressed  to  the  accused, 
or  made  under  such  circumstances  as  would 
ordinarily  and  naturally  call  for  some  action 
or  reply  from  persons  similarly  situated;  and 
that,  if  the  condition  be  one  of  doubt  as  to 
whether  a  reply  should  or  should  not  have  been 
made,  the  evidence  should  not  be  received. 
There  are  cases  which  support  the  respondent's 
contention,  many  of  which  are  collated  In  its 
brief.  But  we  tbtnk  the  better  autbority  i» 
with  the  appellant" 
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[S]  The  appellant  argues  against  the  appli- 
cability of  this  rule  in  this  instance  for  the 
reason  that  he  claims  tbat  at  the  time  he 
was  in  the  shacli  he  was  in  snch  condition 
that,  although  he  was  physically  present,  he 
cannot  l>e  said  to  have  been  mentally  pres- 
ent. Tliis  was  a  question,  however,  upon 
whitih  there  was  conflicting  evidence,  the 
most  of  it  being  to  the  effect  that  he  was  per- 
fectly conscious  of  all  that  was  going  on,  and 
testimony  was  Introdnced  as  to  statements  he 
made  himself  at  that  time,  from  which  the 
Jury  could  have  well  been  satisfied  that  he 
was  perfectly  conscious  of  all  that  was  trans- 
piring. Not  only  this,  but  a  great  deal  of 
other  testimony  in  the  case,  including  the  de- 
fendant's own  statement  given  at  the  coro- 
ner's inquest,  is  nearly  conclusive  that  he  was 
both  physically  and  mentally  present  In  the 
fisherman's  shack. 

[7]  It  is  finally  argued  that  the  evidence 
was  insnfScient  to  sustain  the  verdict  The 
defendant's  theory  was  that  th%  deaths  oo- 
cnrred  from  an  explosion  of  gasoline,  which 
was  nsed  as  the  motive  power  of  the  dredge. 
The  theory  of  the  state  was  that  the  explo- 
sion was  caused  by  dynamite  thrown  by  the 
defendant  into  the  cabin  where  the  deceased 
were  sitting.  We  see  no  necessity  of  detail- 
ing all  the  evidence,  direct  and  circumstan- 
tial, introduced  for  and  against  the  defend- 
ant It  was  amply  sufficient  to  prove  beyond 
a  reasonable  doubt  all  the  elements  necessary 
to  constitute  murder  in  the  first  degree.  If 
the  Jury  believed  the  evidence  of  the  state, 
there  was  established  the  premeditation,  de- 
liberation, the  unlawful,  willful,  felonious, 
and  malicious  design,  and  the  acts  done  in 
fulfillment  of  it,  which  established  the  de- 
fendant's gniit. 

binding  no  error,  the  Judgment  is  affirmed. 

PARKESB,  O.  J.,  and  HOLCOMB,  MITCB- 
ISIiE^  and  HOVE^,  JJ.,  concur. 


STAT^  BANK  OP  GOLDENDALE  V.  BEEK8 
et  al.    (No.  16553.) 

(Supreme  Coatt  of  Washington.    March  8, 
1922.) 

1.  Appeal  and  error  «=3523(2)— Evidentiary 
afRibvlta  used  oo  motion  to  be  brought  up  at 
other  facts. 

Evidentiary  affidavits  used  on  a  motion  to 
discharge  or  sustain  an  attachment  must  t>e 
brought  up  as  other  facts  by  a  statement  of 
facts  or  bill  of  exceptions. 

2.  Attaoiiment  «=>249— Merely  eontrovsrting 
material  alleaations  of  procuring  affidavit 
does  not  entitle  defendant  to  discharge. 

Defendant  is  not  entitled  to  a  discharge  of 
an  attac^ent  merely  by  reason  of  the  fact 
that  he  has  controverted  and  explained  ma- 
terial tdlegatlons  of  the  procuring  affidavit 

3.  Appeal  and  error  «=970(4)— Order  refusing 
to  strike  Interrogatories  not  appealable. 

An  order  refusing  to  strike  interrogatories 
is  interlocutory,  and  not  appealable  in  advance 
of  an  appeal  from  the  final  judgment 

Department  1. 

Appeal  from  Superior  Court,  Klickitat 
Coimty;   Homer  Klrby,  Judge. 

Action  by  the  State  Bank  of  Goldendale 
against  Jake  N.  Beeks  and  another.  From 
orders  denying  motion  to  dissolve  attach- 
ment, and  to  strike  interrogatories  defend- 
ants appeal.    Affirmed. 

Chas.  F.  Bolin,  of  Toppenlsh,  and  Gull  & 
Barnett,  of  Yakima,  for  appellants. 

John  R.  McEwen,  of  Goldendale,  and  Mc- 
Master,  Hail  &  Schaefer,  of  Vancouver,  for 
respondent 

FULLERTON,  J.  On  July  16,  1820,  the 
plaintiff,  State  Bank  of  Goldendale,  began 
an  action  in  the  superior  court  Of  Klickitat 
county  against  the  defendant  Earl  E.  Red- 
linger  to  recover  the  sum  of  $4,147.80,  with 
interest  At  the  time  of  filing  the  complaint 
it  caused  a  writ  of  attachment  to  issue  against 
the  property  of  the  defendant,  alleging  in  its 
affidavit  in  support  of  the  writ  (1)  that  the 
defendant  is  about  to  assign,  secrete,  and 
dispose  of  his  property  with  intent  to  delay 
and  defraud  his  creditors;  (2)  that  the  de- 
fendant is  about  to  convert  a  part  of  his 
property  into  money  for  the  purpose  of  plac- 
ing the  same  beyond  the  reach  of  his  cred- 
itors; and  (3)  that  the  defendant  has  been 
guilty  of  fraud  in  Jncnrring  the  obligation 
for  which  the  action  is  brought  The  plain- 
tiff also  filed  and  served  on  the  defendant 
certain  interrogatories  to  be  answered  by  the 
defendant  Later,  .and  after  the  defendant 
had  appeared  and  demurred  to  the  complaint, 
and  had  moved  to  strike  the  interrogatories, 
the  plaintiff  filed  an  amended  complaint  in 
which  it  made  Jake  N.  Beeks  a  imrty  to 
the  action  and  in  which  it  stated  its  cause 
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of  action  somewhat  more  fully  and  In  detail 
than  It  stated  It  In  Its  original  complaint. 
In  December  following,  the  defendant  Hed- 
linger  moved  to  dissolve  the  attachment,  sup- 
porting Its  motion  by  his  affidavit  In  which 
he  controverted  the  allegatlmis  of  fraud  set 
forth  In  the  plaintiff's  affidavit.  Later  the 
plaintiff  filed  affidavits  in  opposition  to  the 
motion.  The  motion  to  dissolve  the  attach- 
ment and  the  motion  to  strike  the  Interroga- 
tories came  on  to  be  heard  before  the  trial 
court  on  January  20,  1921,  at  which  time  the 
court  denied  the  motions.  '  This  appeal  Is 
from  the  orders  entered  to  that  effect. 

[1]  With  regard  to  the  motion  to  dissolve 
the  attachment,  the  appellant  contends  that 
the  burden,  of  supporting  the  grounds  of  the 
attachment  rests  upon  the  plaintiff,  and  that 
he  has  not  maintained  the  burden.  It  .would 
possibly  be  a  sufficient  answer  to  the  objec- 
tion  to  say  that  the  evidentiary  affidavits  are 
not  before  us.  The  statute  does  not  make 
the  evidentiary  affidavits  used  on  a  motion  to 
discharge  or  sustain  an  attachment  a  part 
of  the  record.  These,  to  be  available  In  this 
court,  must  be  brought  up  as  other  fact^i,  by 
a  statement  of  facts  or  a  bill  of  exceptions 
(WIndt  V.  Bannlza,  2  Wash.  147, 162,  26  Pac. 
189),  and  here  they  appear  only  In  the  tran- 
script over  the  certificate  of  the  clerk.  But, 
since  the  respondent  has  not  made  the  ob- 
jection, we  have  examined  the  affidavits  cer- 
tified, and  are  convinced,  as  the  trial  Judge 
was  convinced,  that  they  tend  strongly  to 
support  the  charge  of  fraud.  The  facts  In- 
volve the  merits  of  the  action,  and  for  that 
reason  will  not  be  detailed  or  further  com- 
mented upon  here.  It  is  sufficient  to  say  we 
see  no  reason  tor  reversing  the  order  for  the 
reason  urged. 

[2]  The  appellant  seems  to  contend  that  It 
was  only  necessary  to  controvert  and  exi>laln 
the  matolal  allegations  of  the  procuring  af- 
fidavit In  order  to  be  entitled  to  a  discharge 
of  the  attachment  The  cases  of  Kettleton  v. 
Howe,  81  Wash.  32,  142  Pac.  450,  Fawkner, 
Currle  &  Co.  v.  Sanitary  Fish  Co.,  105  Wash. 
88,  177  Pac.  708,  and  Bender  v.  Blnker,  21 
Wash.  683,  59  Pac.  503,  are  dted  in  support 
of  the  contention.  But  these  cases,  In  so  far 
as  they  are  pertinent  to  the  question,  go  no 
further  than  to  hold  that  the  burden  of  sus- 
taining the  grounds  of  the  attachment,  when 
controverted,  are  upon  the  party  procuring 
the  attachment 

[3]  With  regard  to  the  appeal  from  the 
order  refusing  to  strike  the  Interrogatories, 
we  agree  with  the  respondent  that  such  an 
order  Is  Interlocutory,  and  not  appealable  In 
advance  of  an  appeal  from  the  final  Judg- 
ment in  an  action. 

The  orders  appealed  from  will  stand  af- 
firmed. 

PABKEB,  O.  X,  and  MITCHELL,  TOL- 
MAN,  and   BRIDGES,  JJ.,  concur. 


ROWELL  et  ax.  v.  ELDRIDQE  BUICK  CO. 

(No.   16698.) 

(Supreme  Court  of  Washington.    March  8, 
1922.) 

1.  Municipal  corporations  ®=»706(8)— In  ac- 
tion for  Injuries  from  being  struck  by  de- 
fendant's autoffloblle  on  city  street.  It  was 
error  to  instruct  on  safety  zoa*  ordlnauce 
passed  after  accident 

Bern.  CJode  1916,  t  291,  providing  that,  in 
pleading  any  ordinance,  it  shall  be  sufficient  to 
state  its  title  and  date  of  passage,  whereupon 
the  court  shall  take  judicial  knowledge  of  it* 
existence  and  effect,  it  is  error  to  instruct,  in 
an  action  for  injuries  to  plaintiff  from  beins 
struck  by  an  automobile  on  the  city  streets,  as 
to  safety  zone  ordinance  passed  after  the  ac^- 
dent 

2.  Appeal  aad  error  «=9762— Matter  raisad  by 
reply  brief  considered,  whara  It  appears  to 
have  been  raised  below. 

On  an  appeal  from  judgment  for  plaintiff  in 
action  for  injuries  from  being  struck  by  de- 
fendant's automobile  in  a  city  street,  where  the 
question  of  error  in  inatmcting  on  a  safety 
aone  ordinance  passed  after  the  accident,  was 
directly  raised  only  in  the  reply  brief,  the  Su- 
preme Court  must  consider  the  error,  where  on 
the  record  it  appears  to  have  been  raised  be- 
low. 

3.  Pleading  ®=936(3)— In  aotloa  for  iajarias  by 
baing  struck  by  automobile,  the  aaswer,  by  Its 
admissions,  held  not  to  preclude  objectloa  ta 
pleaded  safaty  zone  ardlnanoe,  passed  after 
aoddeat. 

Where  a  complaint  for  personal  injuries  re- 
sulting from  plaintiff's  being  struck  by  defend- 
ant's automobile  in  a  city  street  alleged  various 
ordinances,  induding  a  safety  zone  ordinance 
passed  after  the  accident  and  the  answer  ad- 
mitted these  allegations,  held,  that  the  defend- 
ant's pleading  amounted  to  nothing  more  than 
an  admission  that  the  ordinance  was  passed  on 
a  given  date  and  contained  provisions  with 
reference  to  the  safety  cone,  which  was  an  un- 
disputed fact  but  did  not  admit  that  there  waa 
in  effect  at  the  time  of  the  injury  any  ordinance 
whatsoever  creating  or  referring  to  aafety 
zones. 

Department  1. 

Appeal  from  Superior  Coxsrt,  Spokane 
County;   J.  B.  Llndsley,  Judge. 

Action  by  C.  C.  Rowell  and  wife  against 
the  Bldrldge  Bulck  Company.  Verdict  and 
judgment  for  plaintiffs,  and  defendant  ap- 
peals. Beversed  and  remanded  for  new  triaL 
O.  O.  Moore,  of  Spokane,  for  appellant 
W.  H.  Plummer  and  J.  D.  Campbell,  both 
of  Spokane,  for  respondents. 

BRIDGES,  J.  By  this  action  the  plaintiff 
sought  to  recover  damages  because  of  per- 
sonal injuries  received  by  her,  in  the  city 
of  Spokane,  on  the  3d  of  June,  1920.  She 
claimed  that  as  she  was  alighting  from  a 
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street  car  defendant's  antomoblle,  while  be- 
ing driven  carelessly  and  in  violation  of  cer- 
tain ordinances  of  the  dty  of  Spokane,  stmek 
and  greatly  Injured  her.  The  case  was  tried 
by  a  jury,  and  there  was  a  verdict  In  favor 
of  the  plaintiff.  The  defendant  has  appealed 
from  the  judgment  entered  thereon. 

The  court  told  the  Jury  that  the  city  of 
Spokane  had  an  ordinance  with  reference  to 
the  creation  of  safety  zones — that  is,  places 
marked  out  on  certain  streets  where  persons 
might  take  and  leave  street  cars  in  compara- 
tive safety.  The  Jury  was  fully  Instructed 
regarding  these  zones  and  the  rights  th^ 
gave  pedestrians  within  them,  and  the  duties 
Imposed  on  automobiles  in  approaching  or 
being  within  them.  This  safety  zone  ordi- 
nance very  minutely  governed  the  movements 
of  antomobiles  within  or  approaching  the 
zones.  For  our  present  purposes,  It  will  not 
be  necessary  to  give  these  instructions  in 
greater  detail  The  appellant  contends  that 
at  the  time  of  the  injury  to  the  respondent 
there  was  no  ordinance  whatsoever  in  the 
city  of  Spokane,  creating,  or  attempting  to 
create  and  regulate,  safety  zones  in  that  dty. 
and,  consequently,  the  court  erred  in  giving 
its  "safety  zone"  instructions. 

[1]  The  complaint  pleaded  Ordinance  No. 
C-1832,  and  several  amendments  thereto,  in- 
dudlng  Ordinance  0-2665,  passed  July  12, 
1920.  niere  was  no  provision  In  any  of  the 
ordinances  of  the  dty  of  Spokane  concerning 
safety  zones  until  the  passage  of  Ordinance 
p-2565,  on  July  12,  1920.  It  wiU  be  noted 
that  that  (Hrdlnance  did  not  go  into  effect 
for  more  than  a  month  after  the  injury  sued 
for.    Section  291,  Bem.  Code,  provides  that: 

"In  pleading  any  ordinance  of  a  dty  or  town 
in  this  state,  it  shall  be  sufficient  to  state  the 
title  of  such  ord!naiic<>  and  the  date  of  its  pas- 
sage, whereupon  the  court  shall  take  judidal 
knowledge  of  the  existence  of  such  ordinance, 
and  the  tenor  and  effect  thereof." 

We  have,  then,  a  situation  where  the  court 
has  instructed  the  jury  concerning  an  ordi- 
nance which  was  not  in  existence  at  the  time 
Of  the  injury  sued  for. 

[2]  The  respondent  contends  that  this  point 
was  not  raised  in  the  lower  court,  and  was 
not  raised  in  this  court  until  the  reply  brief, 
and  therefore  we  should  not  listen  to  the 
appellant's  argument  in  this  regard.  But  the 
question  Is  directly  raised  here,  and  we  can- 
not close  our  eyes  to  it  The  mere  fact  that 
it  was  not  raised  until  the  reply  brief  will 
not  justify  us  in  disregarding  it  It  may  be 
that  it  was  not  argued  to  the  lower  court 
but  that  it  was  raised  in  that  court  there  can 
be  little  question.  The  exceptions  taken  by 
the  defendant  to  the  instructions  with  ref- 
erence to  the  safety  zones  stated  that: 

"There  is  no  evidence  in  the  case  of  the  ex- 
istence of  a  safety  zone  at  the  place  of  the  ac- 
ddent  or  of  any  legal  authority  for  the  estab- 
lishing of  snch  a  zone." 


[3]  Respondent,  In  its  supplemental  brief, 
says  that  the  appellant  is  not  now  In  posi- 
tion to  raise  this  question,  because  the  com- 
plaint alleged  these  various  ordinances,  in- 
cluding the  one  passed  on  July  12,  1920,  and 
which  provided  for  safety  zones,  and  stated 
that  such  ordinances  contained,  among  other 
things,  the  provision  with  referoice  to  safety 
zones,  and  which  provisions  were  copied  into 
the  complaint  and  made  a  part  of  it,  and  that 
the  answer  admitted  these  allegations  of  the 
complaint.  The  ideadings  of  the  defendant 
amounted  to  nothing  more  than  that  it  ad- 
mitted the  ordinance  passed  July  12,  1920, 
contained  i»ovisions  with  reference  to  safety 
sones.  This  was  an  admisalon  of  an  undis- 
puted fact  but  the  answer  did  not  admit 
that  there  was  in  effect  at  the  time  of  the 
injury  to  the  respondent  any  ordinance  what- 
soever creating,  or  with  reference  to,'  safety 
zones. 

Because  of  the  error  pointed  out  we  can- 
not do  otherwise  than  reverse  the  case  and 
remand  It  for  a  new  trial.    It  is  so  ordered. 

PAREBB,  O.  J.,  and  FDLLEBTON, 
MITCHEIiLk  and  TOLMAN,  JJ.,  concur. 


TUCKER  V.  LOWENTHAL  at  ax. 

(No.  16843.) 

(Supreme  Court  of  Washington.    Feb.  28, 
1922.) 

Costs    $C342(I)— Mortgagsa    ^=9301— Money 
sent  to  bank  by  mortgagors  garaiihed  by  the 
attorney  of  tbe  mortgages  was  a  good  tend* 
er,  and  defendants  were  not  liable  for  ootts. 
Plaintiff  owned  a  mortgage  on  defendants' 
property  securing  a  note  containing  a  notation 
of  the  office  address  of  plaintiff's  attorney.    De- 
fendants sent  the  amount  of  the  mortgage  to  a 
bank  where  it  was  garnished  by  the  attorney 
to  pay  a  debt  defendants  owed  him.    The  suit 
of  tbe  attorney  was  afterward  settled,  and  he 
brought  suit  for  plaintiff  to  foredoae  the  mort- 
gage, in  which  foredosure  was  denied  and  de- 
fendants were  given  costs.    Held,  that  a  proper 
tender  was  made  in  tbe  first  instimce,  and  de- 
fendants should  not  be  held  for  costs  or  attor- 
ney's fees. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   M.  L.  Cllfrord,  Judge. 

Suit  by  August  Tuckpr  against  M.  Lowen- 
thal  and  wife.  From  judgment  for  defend- 
ants, plaintiff  appeals.    AflSrmed. 

J.  W.  Anderson,  of  Tacoma,  for  appellant 
Harry  H.   Johnston,  of  Tacoma,  for  re- 
spondents. 

HOVBT,  J.  This  case  involves  a  question 
of  attorney's  fees  and  costs.    Appellant  own- 
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ed  B  mortgage  tixK>a  property  bdonging  to  re- 
spoiidents,  and  prior  to  the  matnrity  of  the 
debt  respondents  forwarded  to  a  bank  In 
Tacoma  the  amount  which  they  considered 
due,  with  dlrecti<»s  to  notify  H.  W.  Laeders, 
who  bad  acted  as  attorney  for  the  appellant 
In  drawing  the  mortgage.  Through  an  over- 
tdght  the  remittance  was  $10  short,  but  this 
was  corrected,  and  the  full  amount  depos- 
ited before  the  loan  became  due.  The  body 
of  the  note  does  not  contain  any  require- 
ment as  to  the  place  of  payment,  bnt  one  of 
the  notations  on  the  comer  Is  "At  408  Bk 
Gal  Tacoma  Wash,"  which  was  the  office 
address  of  Mr.  Lueders.  Mr.  Lueders  claim- 
ed a  debt  due  him  personally  from  the  mort- 
gagors, and '  he  tberenpon  sued  them  in  the 
justice  court  and  garnished  the  bank  where 
the  money  had  been  deposited.  Mr.  Lueders 
and  the  respondent  personally  visited  the 
bank  where  the  money  was  deposited  and 
the  latter  ofTered  to  turn  over  the  money 
if  the  fund  were  released  from  the  garnish- 
ment, but  this  Mr.  Lueders  declined  to  do. 
The  respondents,  through  their  attorney,  of- 
fered to  deposit  ample  funds  to  meet  the 
liability  claimed  in  the  garnishment  proceed- 
ing, but  were  unable  to  secnre  a  release. 
Tile  suit  of  Mr.  Lueders  was  subsequently 
settled,  and  he  Immediately  brought  suit  as 
attorney  for  appellant  to  foreclose  the  mort- 
gage. Respondaits  k^t  their  tender  good 
for  the  original  amount  of  the  debt,  with 
Interest  up  to  the  original  date  of  maturity, 
and  the  trial  couirt  denied  foreclosure  and 
gave  the  respondrats  their  costs.  Appellant 
contends  that  he  should  have  been  allowed 
an  attorney's  fee  and  his  costs  of  suit. 

In  our  Opinion  a  proper  tender  was  made 
In  the  first  instance,  and  respondents  should 
not  be  held  for  more  under  tbe  facts  of  this 
case. 

The  Judgment  appealed  from  la  affirmed. 

PARKER,  C.  J.,  and  HOLCOMB  and 
BIACE:INT0SH,  JJ.,  concur. 


PIONEER   LUMBER  CO.  v.   BANK  OP 
CALIFORNIA.     (No.  16833.) 

(Supreme  Court  of  Washington.     March  16, 
1922.) 

Oamlshment  «=3S&— Proceeds  of  drafts  pledg- 
ed by  drawer  not  subject  to  garnishment  In 
action  against  drawer. 
If  drawer  had  pledged  drafts  to  secure  a 
loan  the  proceeds  thereof  in  the  hands  of  a 
bank  to  which  drafts  had  been  sent  for  collec- 
tion were  not  subject  to  garnishment  in  action 
against  drawer. 

Department  2. 

Appeal  from  Superior  Covat,  King  Oounty ; 
J.  T.  Ronald,  Judge. 


Action  by  the  Plcmeer  Lumber  Company, 
a  oorp(»atlon,  against  Phil  Gevurtz,  doing 
business  as  the  Oevurts  Lumber  Company, 
in  which  the  Bank  of  California,  a  corpora- 
tion, was  garnished.  From  Judgment  dis- 
charging garnishee,  the  plaintiff  appeals.  Af- 
firmed. 

Alexander,  Bnndy  ft  Swale,. of  Seattle,  tor 
appellant 

Kerr,  McCord  ft  Iv«y,  of  Seattle,  for  re- 
spondent 

MACKINTOSH,  J.  The  controversy  before 
us  arises  over  a  writ  of  garnishment  Issued 
against  the  respondent  which  had  In  Its  pos- 
session $976.18,  the  proceeds  of  drafts  drawn 
by  the  defendant  upon  the  appellant  The 
appellant  paid  these  drafts,  and  then  had 
the  proceeds  garnished  to  satisfy  a  Judgment 
which  It  had  obtained  against  the  defendant 
The  only  issue  is  whether  this  money  be- 
longed to  the  defendant  or  to  his  wife.  The 
trial  court  held  that  It  belonged  to  the  latter, 
and  discharged  the  respondent 

The  defendant  was  a  lumber  broker  In 
Vancouver,  B.  C,  and  the  appellant  which  Is 
engaged  In  the  lumber  business  in  Seattle, 
purchased  from  the  appellant  cars  of  lumber, 
which  the  defendant  had  bought  from  mills 
in  British  Columbia.  The  defendant  drew 
drafts  on  the  appellant  for  the  purchase 
price  of  these  shipments,  the  drafts  being 
made  payable  to  a  bank  in  Vancouver,  the 
Invoices  and  bills  of  lading  being  attached 
to  the  draft  These  were  then  forwarded 
by  the  Vancouver  bank  to  the  respondent 
bank  In  Seattle,  which  presented  the  same 
to  the  appellant,  who  paid  them. 

The  only  testimony  In  the  case  as  to  the 
ownership  of  the  proceeds  of  these  drafts 
comes  from  Mrs.  Gevurtz,  whose  testimony 
was  taken  by  deposition,  and  is  to  the  effect 
that  she  purchased  the  drafts  from  her  bus- 
band,  having  paid  for  them  by  advancing 
the  money  necessary  to  be  paid  to  the  mills 
from  which  the  lumber  was  purchased,  with 
the  addition  of  certain  funds  which  she  had 
given  him  to  be  used  In  another  brandi  of 
his  business. 

It  is  the  claim  of  the  appellant  that  this 
transaction  between  Mrs.  Gevurtz  and  her 
husband  did  not  amount  to  a  sale  by  him 
and' a  purchase  by  her  of  the  documents,  but 
was  only  a  loan  by  her  to  blm.  This  Is  a 
disputed  fact  of  course,  and  our  examination 
of  the  testimony  leads  us  to  the  same  con- 
clusion as  that  reached  by  the  trial  court 
to  wit  that  Mrs.  Gevurtz  became  the  owner 
of  the  documents  and  was  entitled  to  their 
proceeds. 

Being  satisfied  that  this  is  the  result  to  be 
arrived  at  It  Is  unnecessary  to  enter  upon  a 
discussion  of  another  phase  of  the  case  which 
would  lead  to  the  same  end.  Under  Vickers 
V.  Machinery  Warehouse,  etc.,  Co.,  HI  Wash. 
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676,  191  Pac.  869,  and  National  Bank  of  the 
BepubUc  T.  Hlnee,  112  Wash.  862,  192  Pac. 
899,  even  if  we  should  have  found  as  a  fact 
that  the  transaction  amounted  to  a  loan,  yet 
it  was  secured  by  a  pledge  of  the  documents, 
which  fact  would  affirm  the  judgment  The 
Judgment' of  the  lower  court  is  sustained.- 

PARKER,  C.  J.,  and  HOLOOMB,  HOVBY, 
and  MAIN,  JJ.,  concur. 


STEVENSON  et  ux.  v.  MACCALLUM-bONA- 
HOE  FINANCE  CO.    (No.  16849.) 

(Supreme  Court  of  Washington.    Feb.  2S> 
1922.) 

Principal  and  agent  ^992(2)— Owners'  remedy 
against  agent  appointed  to  soil  auto  reeolv- 
Ing  fall  cash  price  therefor. 
Where  the  agent  to  sell  an  automobile  re- 
ceived the  full  cash  price  therefor,  the  owners' 
remedy  for  the  agent's  failure  to  turn  over 
such  sum  was  against  the  agent 

Department  2. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty;  M.  L.  CSifFord,  Judge. 

Action  by  Jolin  W.  Stevenson  and  wife 
at^ainst  the  MacCallum-Donahoe  Unance 
Company.  From  judgment  for  defendant 
platDttfTs  appeal.    Affirmed. 

Arthur  Bembigton  and  &.  S.  Holt  both  of 
Tacoma,  for  appellants. 

Gea  Ij.  Splrh,  of  Seattle,  and  C.  B.  Ste- 
vens, of  Tacoma,  for  respondent 

HOy>B>r,  J.  Appellants  placed  an  automo- 
bile in  the  hands  of  the  Broadway  Motor 
Company  of  Tacoma  with  instructions  to  sell 
the  same  for  $800  cash.  The  Broadway  Mo- 
tor Company  sold  the  car  toi  a  man  named 
Hall,  taking  in  exchange  a  Ford  car  at  a  val- 
uation of  $300,  $80  in  cash,  and  the  balance 
was  covered  by  a  conditional  sale  contract 
Respondent  makes  a  business  of  financing 
sales  of  automobiles,  and  the  c(Hiditional 
sale  contract  from  Hall  was  made  out  in  its 
favor,  and  the  respondent  paid  to  the  Broad- 
way Motor  Company  $766,  so  tliat  tlie  Broad- 
way Motor  Company  received  in  excess  of 
$800  in  cash  on  the  sale  of  the  orighial  car. 
At  the  time  this  transaction  was  consimimat- 
ed  the  Broadway  Motor  Company  was  in  ac- 
tive business,  but  subsequently  it  failed,  ahd 
appellant  never  received  any  payment  for  tlie 
car  thus  placed  with  It 

The  appellants  sued  respondent  alleging 
conversion  of  appellant's  car,  and  predicate 
tlieir  case  upon  the  decision  in  Lyon  v. 
Noorse,  104  Wadi.  309, 176  Pac.  S69.  We  fail 
to  see  how  that  case  has  any  application  to 


the  present  one.  In  tliat  case  it  was  held 
tliat  a  conditional  bill  of  sale  executed  by 
one  who  never  had  title  to  the  property  is 
not  good  security,  but  the  position  of  respond- 
ent with  reference  to  the  peo{He  to  wh(mi  the 
car  was  sold  has  nothing  to  do  with  the  sta- 
tus of  appellant  in  this  case,  nie  appellant 
made  the  Broadway  Motor  Company  its  agent 
to  sell  the  car.  Aawimlng  that  reqDondent 
and  Hall  were  bound  by  the  limitations  In 
the  agency  contract  to  a  sale  for  cash,  the 
agent  received  the  full  cash  price  toe  the 
car,  and  thereafter  appellant's  remedy  is 
against  his  agent 
The  judgment  is  affirmed. 

PARKBR.  C.  J.,  and  MAIN,  HOLgOMB^ 
and  MACKINTOSH,  JJ.,  concur. 


ANTILL  V.  LORAH.    (No.  17033.) 

(Supreme  Court  of  Washington.    Feb.  26, 
1922.) 

1.  Brokers  «s386(i)— Evldenee  hold  to  show 
broker  had  not  produced  a  purchaser,  and 
that  owner's  agreement  to  sell  for  less  than 
list  price  was  without  knowledge  of  hrokei'o 
services.  * 

In  a  suit  for  a  commission  by  a  broker  em- 
ployed to  sell  furniture  and  a  lease,  the  owner 
retaining  the  right  to'  sell  direct  evidence  held 
to  show  that  the  broker  did  not  produce  a  pur- 
chaser ready  to  pay  the  list  price,  and  that 
when  the  owner  agreed  to  sell  for  less,  she  had 
no  knowledge  that  the  broker  had  anything  to 
do  with  the  sale. 

2.  Brokers  «=348— Wliat  bVoicer  must  do  to  ro> 
cover  commission  for  sale  stated. 

To  recover  commission  for  a  sale  a  broker 
must  either  produce  a  purchaser  able  and  will- 
ing to  buy  at  the  price  for  which  tfie  property 
is  listed,  or  he  must  have  been  the  procuring 
cause  of.  a  sale  which  is  consummated,  even 
though  the  parties  may  decide  to  vary  the 
terms.  ■ 

Department  2. 

Appeal  from  Superior  Omit,  King  County ; 
Sam  B.  Hill,  Judge. 

Action  by  C.  W.  Antill  against  Lda  J. 
Lorab.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant 
S.  D.  Wingate  and  F.  B.  Benz,  both  of 
Seattle,  for  respondent 

HOYBT,  J.  Appellant  sued  respondent 
for  a  broker's  commission,  and  was  denied 
recovery. 

The  undisputed  facts  are  that  respondent 
listed  her  property  with  several  brokers,  in- 
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eluding  appellant,  retaining  the  right  to  make 
a  dale  direct  and  pay  no  commission  If  the 
broker  was  not  the  procuring  cause.  The 
property  consisted  of  furniture  in  an  apart- 
ment house  and  a  lease,  and  the  listed  price 
was  $14,000.  Resx>ondent  entered  into  a  pre- 
liminary contract  with  a  woman  named  Ash- 
ton  for  the  sale  of  the  property  for  $13,400, 
with  the  express  understanding,  as  respond- 
ent claims,  that  there  was  no  broker's  com- 
mission to  pay,  and  that  the  parties  were 
dealing  directly  with  each  other.  When  the 
time  came  to  close  the  deal  appellant  ap- 
peared and  claimed  his  commission.  The 
sale  was  not  consummated,  and  the  money  de- 
posited was  returned,  with  the  exception  of 
$26  retained  by  respondent  by  consent  of  the 
proposed  purchaser  to  reimburse  ber  for  at- 
torney's fees. 

It  Is  not  disputed  that  the  man  who  first 
talked  to  respondent  first  called  himself  Over- 
field,  and  that  this  man  had  inserted  an  adver- 
tisement for  the  purchase  of  a  property  simi- 
lar to  respondent's,  and  respondent  claims 
that  she  answered  this  advertisement  by  let- 
ter. Wlien  Overfield  visited  respondent  with 
the  proposed  purchaser,  Mrs.  Ashton,  he  rep- 
resented himself  as  Uie  husband  of  the  latter, 
and  said  that  his  name  was  Ashton.  Appellant 
claims  that  the  same  man  came  to  him  in  the 
first  place  calling  himself  Lawrence,  and 
that  appellant  first  arranged  for  the  sale, 
and  both  Overfield  and  Mrs.  Ashton  testified 
by  deposition  that  appellant  was  the  procur- 
ing cause  of  the  proposed  sale.  On  the  trial, 
however,  respondent  produced  a  letter  from 
Mrs.  Ashton  offering  to  refuse  to  testify  for 
appellant  if  she  would  pay  the  sum  of  $25. 

[1]  We  think  it  cannot  be  disputed  that 
appellant  never  produced  a  purchaser  ready 
to  pay  the  full  price  of  $14,000,  and  we  think 
the  court  was  further  justified  from  the  tes- 
timony in  concluding  that,  when  respondent 
made  the  agreement  for  $13,400,  she  had  no 
knowledge  that  appellant  claimed  to  have  had 
anything  to  do  with  the  sale,  and  that  she 
made  it  upon  the  express  understanding  and 
condition  that  she  was  to  receive  this  sum 
net  to  her. 

[2]  It  la  a  well-settled  principle  of  law  that 
In  order  for  the  broker  to  recover  one  of  two 
things  must  occur:  Either  he  must  produce 
a  purchaser  able  and  willing  to  buy  at  the 
price  for  which  the  property  Is  listed,  or  he 
must  have  been  the  procuring  cause  of  a  sale 
which  is  consummated,  even  though  the  par- 
ties may  decide  to  vary  the  terms.  9  C  J.  687, 
603.  We  think  the  trial  court  rightly  con- 
cluded in  this  case  that  appellant  had  done 
neither. 

The  judgment  is  affirmed. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
Ud  MACKINTOSH,  JJ.,  concur. 


ELLEN8BURG  ICE  &  COLO  STORAGE  CO. 
V.  CITY  OF  ELLENSBURQ. 

(No.   16675.) 

(Supreme  Court  of  Washington.    Feb.  24» 
1922.) 

Eminent  domain  «s9274(5)— Lower  approprla- 
tor  entitled  t»  enjoin  upper  appropriator  tak- 
ing entire  flow  without  proceeding  under  Emi- 
nent Domain  Act. 

An  appropriator  of  water  from  the  Yakima 
river  in  1887,  applying  it  to  a  beneficial  use,  ia 
entitled  to  injunctive  relief  against  an  upper 
appropriator  of  the  wkter  in  1908,  who  eo  en- 
larged tta  intake  in  1911  or  1912  that  in  low- 
water  season  the  entire  flow  was  taken,  even 
though  the  upper  appropriator  was  a  pobllo 
corporation  with  rights  of  eminent  domtin; 
such  rights  not  having  been  exerdaed. 

En  Banc. 

Aroeal  from  Superior  Court,  BUttltas 
County;  Walter  M.  French,  Judge. 

Action  for  Injunction  by  the  EUensbnrg 
Ice  &  Cold  Storage  Company  against 
the  City  of  Ellensburg.  From  judgment  for 
defendant  denying  plaintiff  injunctive  re- 
lief, plaintiff  appeals.  Reversed  and  re- 
manded, with  Instructions. 

Carroll  B.  Graves,  of  Seattle,  and  John  H. 
McDanlels,  of  Ellensburg,  for  appellant. 

Ralph  Kauffman,  of  Ellensburg,  for  re- 
spondent 

HOLCOMB,  J.  ThU  is  an  action  against 
the  respondent,  praying  for  a  perpetual  In- 
junction, and  for  damages  caused  by,  and 
incident  to,  repeated  past  trespasses  on  tbe 
part  of  respondent,  in  and  to  the  waters  of 
the  Takima  river,  appropriated  by  appellant, 
and  its  predecessors. 

The  issues  were  presented  by  amended 
complaint,  answer  thereto,  and  a  reply.  Up- 
on the  trial  of  the  case,  counsel  for  appel- 
lant made  an  opening  statement  to  the  trial 
court  of  the  facts,  and  upon  the  opening 
statement  respondoit  moved  tor  Judgment 
upon  the  pleadings  and  the  opening  state- 
ment 

The  amended  complaint,  in  substance,  al- 
leges an  appropriation  of  water  from  the 
Takima  river  in  the  year  1887  by  the  prede- 
cessors in  Interest  of  appellant,  and  the  ap- 
plication of  that  water  to  the  beneficial  use 
of  developing  power  for  the  operation  of  a 
flour  mill,  and  that  this  appropriated  right 
by  mesne  conveyances  was  conveyed  to  ap- 
pellant, and  that  the  waters  so  appn^riated 
have  been  ai^lied  ever  since  1887  to  the  use 
for  which  appropriated ;  and  that  the  dty 
by  repeated  trespasses  has  unlawfully  inter- 
fered with  appellant's  rights,  and  threatens 
to  continue  so  to  do  unless  restrained,  to  the 
injury  and  damage  of  appellant  Tbe  pray- 
er was  for  i>erpetual   injunction,  and  for 
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damages  caused  by,  and  Incident  to,  past 
trespasses. 

Tbe  answw  admits  tbat  the  dty  claims 
some  right,  title.  Interest,  and  estate  In  and 
to  the  waters  of  the-YaWma  river  adverse 
and  superior  to  the  rights  of  plaintiff,  and 
alleges  facts  showing  an  intention  to  appro- 
priate the  waters  of  the  Yakima  river  to  a 
beneficial  use,  and  an  actual  diversion  there- 
of, and  tbe  application  of  the  water  so  di- 
verted to  a  beneficial  use.  There  Is  no  al- 
legation of  any  taking  or  condemnation,  for- 
mal or  Informal,  of  tbe  private  appropriated 
rights  of  appellant;  nor  Is  it  claimed  that 
the  dty  ever  ha^  or  now  has  an  intent  to 
condemn  any  right  claimed  or  possessed  by 
appellant.  Neither  Is  there  any  allegation 
that  appellant  is  estopped  by  its  acts,  or  has 
acquiesced  In  any  of  the  acta  of  the  city. 

Appellant  claims  that,  nnder  the  issues  so 
framed,  there  is  presented  an  ordinary  case 
of  a  suit  to  determine  and  adjudicate  the 
prior  rtchts  of  appropriators  from  a  stream. 
Bespondent  relies  upon  appropriation  from 
the  same  stream. 

From  the  alTegations  of  the  amended  com- 
plaint, and  tbe  opening  statement  of  coun- 
sel for  appellant,  it  appears  that  appellant's 
canal  is  taken  ont  on  the  east  side  or  left 
bank  of  the  river  about  four  miles  from 
EUensbnrg.  In  1903  the  city  dug  a  canal 
on  tbe  west  side  or  right  bank  of  the  river 
conducting  the  water  and  running  Its  canal 
for  some  distance,  to  a  power  plant  which 
was  constructed  and  built  later  for  the  gen- 
erating of  electric  xwwer.  Leaving  the  pow- 
er plant,  tbe  water  flows  down  a  canal  and 
into  the  Yakima  river  at  a  point  below  the 
intake  of  ai^ellant's  dltcb,  and  on  the  west 
side  of  the  river,  so  tbat  a  goodly  portion  of 
tbe  river  is  taken  up  by  respondent's  canal 
and  carried  past  appellant's  Intake,  and  then 
tbe  water,  after  being  used,  again  joins  the 
flow  of  tbe  river.  Again,  tai  abont  tbe  year 
1911  or  1912,  the  city  enlarged  its  power 
canal,  and  enlarged  and  Increased  Its  use 
for  electric  power  for  the  purpbse  of  pump- 
ing water  for  Its  water  system.  In  these 
years,  for  the  first  time,  It  Installed  a  wa- 
ter system;  the  dty  having  theretofore  re- 
ceived Its  water  supply  from  a  private  cor- 
poration. The  Yakima  river  Is  a  stream  of 
Inconstant  flow.  During  the  spring  and  ear- 
ly summer  months,  when  the  lower  snow 
fall  Is  melting,  the  river  runs  a  very  strong 
and  constant  flow.  In  the  late  sanmer  and 
fall  months  It  gets  very  low.  l{  la  impos- 
sible to  determine  what  the  flow  of  the 
stream  Is  going  to  be  In  a  given  season,  for 
the  reason  that  some  seasons  there  is  little 
snow  In  the  mountains,  and  other  seasons 
there  Is  more. 

Appellant  claims  that  It  was  Impossible 
to  determine  whether  the  additional  appro- 
priations and  use  made  by  the  dty  In  1911 


and  1912  would  injure  it  until  about  1917, 
when  it  first  discovered  certainly  that  its 
flow  of  water  was  decreased  by  reason  of  the 
appropriation  by  the  dty,  and  this,  action 
was  then  begun.  During  the  low-water  sea- 
son tbe  diversion  by  the  dty  makes  it  im- 
possible for  the  aroellant  to  obtain  enough 
water  throngb  Its  canal  to  operate  Its  mill 
successfully,  and  is  unable  to  know  whether 
it  will  be  able  to  manufacture  its  grain  prod- 
ucts. It  is  always  a  matter  of  oonjecttti« 
and  speculation  as  to  whether  there  will 
be  snflldent  water  at  any  season  of  low  wa- 
ter for  appellant  to  operate  its  milL  Tbe 
city  at  all  times  had  knowledge  of  tbe  opera- 
tions of  appellant  and  of  the  operation  of 
its  canal.  Appellant  states  that  the  object 
of  this  suit  is,  in  the  first  instance,  to  ob- 
tain Injunctive  relief  framed  in  any  manner 
that  the  court  may  see  fit  by  decree,  so  as 
to  allow  the  dty  ample  use  of  this  water  at  ' 
times  when  there  is  suflSdent  for  both,  and 
at  periods  when  the  water  is  too  low,  that 
appellant  is  to  have  the  use  of  tbat  water, 
as  a  prior  right  to  that  of  respondent,  when 
the  respondent  will  be  driven  to  tbe  use  of 
an  auxiliary  steam  plant  which  it  has. 

The  errors  dalmed  by  appellant  are:  That 
the  court  erred  in  holding  that  appellant  was 
not  entitled  to  injunctive  relief,  and  render- 
ing judgment  in  favor  of  respondent 

Respondent  concedes  most  of  the^  facts  in 
the  case,  and  concedes  that  appellant's  ap- 
propriation of  the  water  was  first  in  time, 
and  that  if  respondent  were  other  than  a 
public  corporation  using  the  waters  In  a 
public  utility  service,  and  having  the  right 
of  eminent  domain,  appellant  would  be  en- 
titled to  a  decree  quieting  its  title  to  such 
first  right,  and  injunction  In  aid  thereof, 
but  dalms  that  the  taking  by  tbe  dty  has 
been  complete;  it  taking  and  using  the  en- 
tire flow  of  tbe  water  In  low-water  season. 

Appellant  claims  tbat  the  taking  of  tbe 
water  by  respondent  has  not  been  a  com- 
plete taking,  but  is  only  a  partial  and  inter- 
mittent taking  and  of  uncertain  quantities 
so  that  there  can  be  no  measurement  of  the 
damages  for  the  appropriation  thereof  until 
the  city  has  defined  and  determined  Its  use 
and  right  therein;  that  there  should  be  a 
decree  adjudicating  the  rights  to  the  water 
according  to  the  prior  rights  of  the  parties. 

Respondent  relies  upon  our  cases:  Dom- 
rese  v.  Roslyn,  89  Wash.  106,  154  Pac.  140; 
Habermann  v.  EUensbnrg  Gas  &  Water  Co., 
100  Wash.  229,  170  Pac.  671;  Kakeldy  v. 
Columbia  &  P.  S.  R.  Co.,  87  Wash.  675,  80 
Pac.  205;  and  Thorberg  v.  Hoquiam,  77 
Wash.  679,  138  Pac.  304— to  the  effect  that 
injunction  does  not  lie  In  such  a  case  as  this, 
and  that  appellant  is  relegated  to  Its  action 
In  damaftes. 

The  Habermann  Case  has  some  resem- 
blance to  this  case.    There  a  public  service 
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corporation  saiv>Iylng  the  city  of  Ellensburg 
with  water  completed  Its  works  and  divert- 
ed the  water  before  trial,  and  in  an  action 
to  enjoin 'the  diversion.  In  which  no  .tem- 
porary Injunction  was  Issued,  it  was  held 
that  the  action  must  fall  and  the  riparian 
owners,  although  they  brought  suit  about 
the  time  the  work  started,  were  relegated 
to  their  remedy  by  an  action  for  damages. 
It  will  be  observed  that  that  case  was  one 
wherein  the  plaintiffs  were  riparian  owners, 
and  the  diversion  of  the  water  by  the  de- 
fendant had  been  complete,  so  that  the  dam- 
ages were  accrued  and  defined.  This  is  a 
case  where  the  plalntifl  is  a  prior  approprla- 
tor,  and,  as  we  view  It,  the  taking  is  not 
complete  and  definite,  and  should  be  defined 
by  the  approprlator. 

This  case  Is  also  to  be  distinguished  from 
the  Domrese,  and  other  like  cases  because 
in  the  Bomrese  Case  there  had  been  an  ac- 
tual taking  of  a  riparian  ownership  in  waters 
after  the  right  of  way  had  been  granted  to 
the  dty  for  Its  pipe  line  across  the  plain- 
tiff's premises  for  the  purpose  of  diverting 
the  waters  for  a  cii?  water  supply,  and 
there  were  elements  of  acquiescence  and 
waiver  on  the  part  of  the  riparian  owner. 
In  the  statement  which  constitutes  the  facts 
before  us  in  this  case,  there  are  no  elements 
of  acquiescence  and  waiver. 

The  situation  In  this  case  Is  more  anal- 
ogous to  that  shown  In  Longmire  v.  Yakima 
Highlands  Irrigation  dc  Land  Co.,  95  Wash. 
802,  163  Pac.  782,  where  the  taking  was  not 
complete  and  the  erection  of  the  dam  In- 
vaded no  rights  of  the  plaintifTs.  Their 
rights  would  only  be  affected  when  the  flow 
of  the  water  was  Interfered  with.  True,  In 
that  case  the  taking  was  not  complete  be- 
cause It  would  occur  only  in  the  future  when 
the  water  was  impounded.  In  this  case  the 
taldng  is  not  complete  because  it  only  occurs 
intermittently  in  each  low-water  season. 
The  erection  of  the  city's  diversion  works 
invaded  no  right  of  appellant 

Under  the  facts  in  this  case,  and  the  rule 
laid  down  in  the  Longmire  Case,  we  are  of 
the  opinion  that  appellant  shows  a  cause  of 
action,  and  that  it  is  entitled  to  an  injunction, 
the  injunction  to  be  suspended  for  80  days 
after  the  going  down  of  the  remittitur  In 
this  case,  during  which  time  the  r^pondent 
may  institute  an  action  in  eminent  domain 
to  condemn  and  appropriate  the  quantity  of 
water  under  appellant's  appropriation  nec- 
essary for  Its  use,  and  ascertain  the  dam- 
ages. 

Reversed  and  remanded  with  Instructions 
to  proceed  In  conformity  herewith. 

PARKEB,  O.  J.,  and  TOLMAN,  FULLER- 
TON,  MAIN,  MACKINTOSH,  MITCHELL, 
and  BRIDGES,  JJ.,  concur. 


SAYLE8  V.  CITY  OF  SEATTLE  at  al. 
(No.  16841.) 

(Supreme   Court  «f   Washington.     March    3, 
1922.) 

Appeal  and  error  4=9 1 1 38 — Case  not  deoided 
when  oontroverey  no  longer  exists. 
The  right  to  enjoin  enforcement  of  an  or- 
dinance to  revoke  plaintiff's  license  will  not  be 
determined  on  appeal  after  the  term  of  the 
license  has  expired,  since  the  Sapreme  Court 
will  not  decide  cases  when  no  controversy  ex- 
ists, or  entertain  jurisdiction  merely  to  de- 
termine the  auestion  of  eoata. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Everett  Smith,  Judge. 

Action  by  George  Sayles  against  the  City 
of  Seattle,  a  municipal  corporation,  and  oth- 
ers, to  enjoin  the  enforcement  of  an  ordi- 
nance. From  a  decree  granting  the  relief 
sought,  defendants  appeaL    Affirmed. 

Walter  F.  Meier,  Edwin  C.  Ewlng,  and 
Charles  T.  Donworth,  all  of  Seattte,  for  ap- 
pellants. 

Carroll  B.  Oraves  and  Oole  ft  Halverstadt, 
aU  of  Seattle,  for  respondent 

TOLMAN,  3.  Respondent  as  plaintiff 
brought  this  action  to  enjoin  the  dty  of 
Seattle,  and  Its  officers,  from  enforcing  an 
ordinance  enacted  by  the  dty  council  on 
January  31,  1921,  revoking  a  license  there- 
tofore issued  to  him  to  maintain  and  operate 
a  bUllard  and  pool  imrlor  at  a  designated 
place  within  tiie  dty,  and  to  enjoin  any  in- 
terference with  his  conduct  of  that  business, 
under  such  license.  From  a  decree  granting 
him  the  relief  sought,  this  appeal  la  prose- 
cuted. 

It  dearly  appears  from  the  record  that  the 
license  herein  referred  to  by  Its  terms  ex- 
lAred  not  later  than  January  6,  1922,  and 
therefore  when  this  case  was  reached  tor 
hearing  in  this  court,  the  license  and  aU 
rights  thereunder  had  wholly  ceased  to  exist 
and  the  question  at  issue  had  become  a  moot 
one  only.  This  court  has  uniformly  held 
that  it  will  not  consider  or  dedde  cases  when 
no  controversy  longer  exists,  nor  entertain 
jurisdiction  for  the  purpose  of  determining 
the  mere  question  of  coats.  Holly-Mason 
Hardwarti,Co.  v.  Schnatterly,  111  Wash.  29, 
189  Pac.  845;  Wilson  v.  Fraser,  67  Wash. 
347,  121  Pac.  829,  and  cases  there  dted. 

For  the  reasons  given,  the  judgment  ap- 
pealed from  will  stand  affirmed,  without 
costs  to  either  party. 

PARKER,  C.  X,  and  EULLEBTON, 
MITCHELL,  and  BRIDGES,  JJ.,  ooncnr. 
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POLISKY  at  al.  v.  PUGET  SOUND  ELEC 
TRIG  RY.     (No.   16854.) 

(Saprema  Conrt  of  Washingtoa.    March  10, 
1922.) 

Appeal  and  error  «=3263(l)— Exceptlona  to  !■• 
structlons  necessary  to  review  on  appeal. 
lostructioDs  will  not  be  reTiewed  on  appeal, 
where  no  exceptions  were  taken. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Conn- 
ly;  W.  O.  Chapman,  Judge. 

Action  by  Abraham  PoUsky  and  others 
against  the  Pnget  Somid  Electric  Railway,  a 
corporation.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

P.  li.  Pendleton  and  Gordon  &  Nolte^  all  of 
Tacoma,  for  appellants. 

F.  D.  Oakley,  of  Tacoma,  for  respondent, 

PER  CITRIAM.  This  Is  a  personal  In- 
jury action.  There  was  a  verdict  for  the  de- 
fendant.   Plaintiffs  have  appealed. 

The  first  three  aaalgnments  of  error  relate 
to  Instructions  to  the  Jury,  to  which  no  ex- 
ceptions^ were  taken.  Under  our  uniform 
holdings  they  will  not  be  reviewed  upon  ap- 
peal. Worthy  v.  Arctic  Co.,  114  Wash.  438, 
195  Pac.  222.  The  other  three  assigmnenta 
of  error  are  that  the  instructions  as  a  whole 
are  inconsistent,  that  the  court  erred  in 
denying  the  motion  for  a  new  trial,  and  erred 
In  entering  Judgment  upon  the  verdict  They 
are  in  no  way  argued  in  the  briefs.  How- 
ever, upon  an  examination  of  the  record,  we 
are  satisfied  that  none  of  the  assignments 
is  well  taken. 

Affirmed. 


GUNNING  V.  MULLER  M  ax.     (No.  16805.) 


GUNNING  T.  MULTJER  779 

(S04  P.) 

crop  was  sold  In  the  fall  does  not  limit  the 
term  of  the  broker's  agency  so  as  to  defeat  its 
right  to  commlBsion  on  a  sale  made  after  the 
crop  was  sold. 


(Supreme  Court  of  Washington. 
1922.) 


Feb.  27, 


1.  Brokers  «=355(3)— Exolntlve  contract  rnitl- 
tlaa  to  oommisslon  on  sale  made  In  good  faith 
through  another. 

A  broker  who  had  an  exclusive  contract  for 
the  sale  of  land  is  entitled  to  his  commission 
on  a  sale  made  by  the  owner  before  the  expira- 
tion of  the  exclusive  agency^  though  such  sale 
was  made  in  good  faith  through  another  broker 
to  whom  the  owner  paid  the  commission,  and 
was  not  intended  merely  to  defeat  the  right  to 
the  broker's  commission. 

2.  Brokers  <s=350— Provisions  fixing  term  of 
payment  held  not  to  limit  duration  of  agency 
so  as  to  defeat  commission  on  sale  of  land 
after  crop  sold. 

In  an  exclusive  agency  contract  for  the 
sale  of  land  for  60  days  and  thereafter  until 
terminated  by  10  days'  notice,  a  provision  that 
the  final  payment  was  to  be  made  before  the 


3.  Brokers  ^s»9— Exclusive  contract  revoeabia 
OB  10  ilaya'  aotlea  Is  aot  (or  aa  unroasonahio 
tern. 

A  contract,  giving  brokers  exclusive  right 
to  sell  the  property  for  60  days  and  thereafter 
until  the  agency  was  terminated  by  10  days'  no- 
tice, is  aot  for  an  unreasonable  term. 

4.  Brokers  «S340— Exduslve  unilateral  ooii> 
tract  held  supported  by  servloes  rendered 
thereuader. 

Even  if  a  contract  giving  an  ezdosive  agen- 
cy for  the  sale  of  property  for  the  stated  con- 
sideration of  services  to  be  performed  by  the 
broker  was  unilateral  and  unenforceable  by  the 
broker  before  he  rendered  any  services  there- 
under, it  was  supported  by  sufficient,  considera- 
tion after  he  bad  expended  time  and  money  in 
attempting  to  effect  a  sale. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;   Wm.  A^  Huneke,  Judgfe. 

Action  by  Henry  J.  Gunning  against  Jolm 
H.  MuUer  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Allen,  Winston  &  Allen,  of  Spokane,  for 
appellants.  >. 

Fred  ^.  Morrill,  of  Spokane,  for  respond- 
ent 

MITCHEIX,  J.  Respwdent  sued  for  a 
broker's  OHmuIssIon  and  recovered  Judgment 
There  was  a  contract  between  the  parties, 
aa  follows: 

"April  23,  1010. 

"To  Henry  J<  Gunning:  In  consideration  of 
the  services  to  be  performed  by  you  in  en- 
deavoring to  effect  a  sale  of  the  following  de- 
scribed property,  vis.:  711  acres  adjoining 
the  town  of  Harrington  on  the  south,  NV6  Sec. 
27,  NB%  Sec.  28.  SE%  Sec.  22.  S%  of  NE% 
Sec.  22,  all  in  T.  23  N.,   Range  86  B. 

"I  do  hereby  give  and  grant  unto  you  for  the 
period  of  60  days  from  date  hereof  and  here- 
after nntil  withdrawal  by  ten  days'  written  no- 
tice the  exclusive  right  to  sell  said  property, 
and  I  agree  to  convey  the  same  or  cause  the 
same  to  be  conveyed  by  good  and  sufficient 
warranty  deed  to  the  person  or  persons  desig- 
nated by  you.  The  price  of  said  property  to  be 
$36,000.00  and  upon  the  following  terms: 

"Parties  to  assume  mortgage  of  $12,000.00  at 
9%  interest  $5,000.00  cash,  balance  this  fall. 
%  of  crop  goes  with  place.  Fall  payment  to  be 
made  before  the  %  of  crop  is  sold. 

"I  further  agree  in  case  of  the  sale  to  fur- 
nish an  abstract  of  title  to  said  property,  duly 
certified  to  date  by  a  competent  abstractor,  and 
to  pay  you  a  commission  of  $1,500.00  per  cent 
of  the  purchase  price. 

"Address 

"John  H.  Muller,  Owner. 
"Theresla  Muller." 
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Subsr  :uent  to  the  making  of  the  contract, 
and  after  the  respondent  had  given  consider- 
able time  and  effort  towards  making  a  sale 
of  the  property,  it  was  sold  through  another 
agent  of  tiie  aK>ellants  (appointed  after  the 
date  of  the  contract  with  respondent)  to  par- 
ties with  whom  the  respondent  had  already 
attempted  to  make  a  sale. 

The  case  Is  presented  here  by  the  appel- 
lants from  three  viewpoints: 

[1]  1.  It  is  argued  that  the  respondent  did 
not  produce  a  purchaser  able  and  willing  to 
buy  upon  the  terms  specified  in  the  contract, 
since  it  was  shown  that  the  purchasers  w^e 
aUe  to  buy  only  after  a  loan  was  made  to 
them  by  the  second  broker;  that  the  appel- 
lants acted  in  good  faith,  aind  did  pay  a  com- 
mission to  the  second  agent;  and  that  this 
is  not  a  case  of  a  purchaser  going  behind  an 
agent  to  save  a  commlBslon.  None  or  all  of 
these  facts  or  circumstances  are  sufficient  to 
avoid  liability.  The  contract  was  still  In 
force  at  the  time  of  the  sale  by  the  appel- 
lants through  their  second  agent.  It  was  an 
exclusive  agency  contract  The  situation 
was  similar  in  this  respect  to  those  in  the 
cases  of  Brown^  v.  Hanson,  109  Wash.  447, 
186  Pac.  873,  and  Miller  v.  Brown  (Wash.) 
196  Pac.  578,  In  each  of  which  the  broker 
prevailed.  See,  also,  0.  J.  vol.  9,  Brokers, 
p.  622 ;   B.  O.  L.  vol.  4,  Brokers,  §  50,  p.  318. 

[2,3]  2.  It  is  contended  that  the  respond- 
ent is  not  entitled  to  a  recovery  because  the 
contract  provided  the  "balance"  of  the  pur- 
chase price  was  to  be  paid  in  the  fall  (1919), 
whereas  the  deeds  by  which  the  appellants 
conveyed  the  iwoperty  were  not  delivered 
nntU  abont  December  6,  1919.  In  the  first 
place,  while  it  Is  true  the  deeds  were  not  de- 
livered to  the  purchaser  until  about  Decem- 
ber 6,  1019,  they  were  executed  by  the  appel- 
lants on  October  16,  1919,  which  was  about 
or  shortly  after  the  time  the  purchasers 
agreed  to  take  the  pr<^>erty.  The  delay 
thereafter  before  the  delivery  of  the  deeds 
seems  to  have  been  necessary  to  procure  a 
release  of  an  outstanding  mortgage  on  the 
property,  to  meet  the  final  understanding 
of  the  parties  to  the  sale.  But,  further,  the 
contract  with  the  respondent,  considered  al- 
together, shows  that  the  words  relied  on  by 
the  appellants,  "balance  this  fall,"  rdate  to 
the  terms  or  price,  and  not  to  the  limitation 
of  time  for  the  contlnnance  of  the  contract 
Such  is  the  particular  and  immediate  setting 
at  those  words,  while  'the  dominating  and 
controlling  provision  as  to  the  time  the  con- 
tract of  agency  should  continue  is  "for  the 
period  of  sixty  days  from  date  hereof  and 
hereafter  until  withdrawal  by  ten  days'  writ- 
ten notice."  No  notice  of  cancellation  or 
withdrawal  of  the  contract  was  ever  given, 
therefore  it  was  in  force  at  the  time  of  the 
sale.  Nor  is  there  any  objection  to  the  con- 
tract that  It  may  be  cousldeced  as  extend- 


ing over  an  indefinite  or  tipreasonable  length 
of  time,  for,  as  was  said  in  Browneil  y.  Han- 
son, supra,  of  a  similar  provisicn: 

"The  agency  could  easily  be  revoked  at  any 
time,  either  at  or  after  the  fixed  period  had  ex- 
pired, by  written  notice,  as  the  contract  pro- 
vided." 

[4]  8.  It  is  claimed  the  resvondeut  was  not 
obligated  to  do  anything,  and  that  therefore 
the  contract  was  unilateral,  and  that  no  re- 
covery may  be  had  by  him.  We  need  not 
consider  what  respondent's  rights  would  have 
been  had  he  done  nothing  under  the  con- 
tract The  promise  of  the  apx)ellant8  was 
made  "In  consideration  of  services  to  be  per- 
formed" by  the  respondent.  The  nndlspnted 
evidence  is  that  he  did  perform  services  and 
devoted  considerable  time  and  expense  In 
trying  to  sell  the  property  to  a  number  of 
persons.  Including  those  who  finally  purchas- 
ed it  Certainly  after  that  was  done,  It  can- 
not be  successfully  claimed  that  there  was 
any  lack  of  consideration  for  the  obligation 
sought  to  be  enforced  by  this  action.  Bran- 
Ur  V.  Baler,  101  Kan.  U7,  166  Pac.  816,  U  B. 
A.  1917E,  1086;  Metcalf  v.  Kent  104  Iowa. 
487,  73  N.  W.  10S7;  Lapham  v.  Flint,  86 
Minn.  376,  90  N.  W.  780;  Aze  ▼,  Tolbert,  179 
Mich.  666,  146  N.  W.  418;  B.  a  U  ToL  4.  f 
56,  p.  318. 

Affirmed. 

PARKER,  C.  J.,  and  FTTLT^ERTON,  TOti- 
MAN,  and  BBIDGBS,  JJ.,  concur. 


WiCKENS  V.  SCHEUER  st  al.     (No.  16795.) 

(Supreme  Court  of  Washington.    Feb.  21, 
1922.) 

1.  Carriers  <ss»Sfr— Indorseinent  of  bill  of  lad- 
ing intended  to  pass  title  has  that  effect. 

The  effect  to  be  given  an  indoraement  of  a 
bUl  of  lading  depends  on  the  intention  of  the 
parties,  and,  where  they  Intend  title  to  the 
goods  to  be  passed  thereby,  that  will  be  the 
effect  of  the  transaction. 

2.  Carriers  «=>56— Facts  held  to  show  Inteat 
to  pass  title  by  indorsement  of  bill  of  ladiag. 

A  letter  of  credit  issued  to  an  importer 
which  required  the  draft  against  It  to  be  at- 
tached to  bill  of  lading  for  the  goods  par- 
chased,  indorsed  to  the  bank  issuing  the  letter, 
and  required  the  documents  of  title  to  be  for- 
warded to  the  bank  and  the  goods  to  be  in- 
sared  for  its  protection,  shows  the  intention  of 
the  parties  by  the  indorsement  of  the  bill  of 
lading  was  to  vest  the  title  to  the  goods  in 
the  bank  as  soon  as  the  bills  of  ladmg  were  de- 
livered and  the  money  advanced  in  accordance 
with  the  letter  of  credit 
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8.  Carrier*  «=»58— IgnoraBea  ot  sale  by  agent 
of  Inderaer  of  bill  of  lading  to  baak  as  se> 
ourtty  for  advances  does  not  prevent  Ms  act- 
ing as  agent  of  bank,  as  respects  question 
of  title  In  bank. 
Where  an   importer   of   goods  bad   trans- 
ferred  title   thereto   by   indorsing   the  bill   of 
lading  with  that  intent  to  a  bank  whicb  ad- 
vanced the  money  for  the  purchase  price,  and 
the  bank  directed  the  delivery  of  the  goods  to 
an  agent  for  the  Importer,  who  received  and 
disposed  of  them  without  knowing  of  the  sale 
to  the  bank,  the  fact  that  the  agent  was  in 
ignorance   of    the    sale    did   not   prevent   his 
conduct  in  the  transaction  from  being  that  of 
an  agent  for  the  bank,  and  did  not  change  the 
legal  status  as  to  title  as  respects  creditors  of 
the  importer. 

4.  Carriers  «=956— Surrender  of  goods  to  agent 
•f  buyer  held  not  to  defeat  transfer  of  title 
by  Indorsement  of  bill  of  lading. 

A  transfer  of  title  by  indorsement  of  bills 
of  lading  covering  sea  and  land  transportation 
is  not  defeated  as  between  the  parties  by  de- 
livery of  the  goods  to  an  agent  designated  by 
the  buyer  at  the  termination  of  the  sea  voy- 
age. 

5.  Carriers  ®=s5a— Indorsement  of  bill  of  lad- 
ing to  bank  advanoing  purchase  price  held 
not  invalid  as  to  creditors. 

A  transfer  of  title  of  goods  by  an  import- 
er by  indorsing  bill  of' lading  to  a  bank  advanc- 
ing the  purchase  price  is  not  invalid  as  against 
the  creditors  of  the  importer .  becanse  of  the 
importer's  right  to  obtain  the  goods  by  pay- 
ing the  purchase  price,  where  the  importer  had 
never  been  in  possession  of  the   goods. 

«.  Attachment  4=957— Nonresident  seller's 
right  to  obtain  goods  on  paying  draft  on  price 
held  by  bank.  Is  not  attachable. 

The  right  of  an  importer  of  goods  who  had 
parted  with  title  thereto  to  regain  them  on 
paying  the  draft  for  the  purchase  price  is  not 
such  an  interest  in  property  as  would  be  the 
subject  of  attachment,  and  the  attachment  of 
such  right  does  not  give  the  court  jurisdiction 
«ver  the  importer,  who  was  a  nonresident. 

Department  2, 

Appeal  from  Superior  Oo\irt,  Pierce  Coun- 
ty; E.  M.  Card,  Judge. 

Action  b^  A.  H.  Wldkens  against  P.  0. 
ficbeuer,  doing  business  as  Scheuer  &  Co., 
In  wblch  the  Bankers'  Trust  Company  and 
others  claimed  the  property  attached.  From 
a  judgment  awarding  the  attached  goods  to 
claimant  and  quashing  the  service  of  sum- 
mons upon  defendant,  plaintiff  appeals.  Af- 
firmed. 

Walter  "M.  Harvey,  of  Tacoma,  for  appel- 
lant. 

Crowder  &  Crowder,  of  Seattle,  and  Ellis, 
Fletcher  &  Bvans,  of  Tacoma,  for  respond- 
ents. 

HOVET,  J.  The  appellant  sued  the  de- 
fendant Scheuer,  a  nonresident  of  this  state. 
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and  attached  certain  goods  in  transit  as  the 
property  of  the  defendant.  Respondents 
Bankers'  Trust  Company,  Citizens'  National 
Bank  of  New  York,  and  the  Coal  &  Iron  Na- 
tional Bank  ot  the  City  of  New  York  obtained 
redelivery  of  the  goods  by  giving  a  bond 
claiming  the  same  as  their  own.  The  trial 
court  found  the  goods  to  be  the  property  of 
the  respondent  banks,  relieved  them  of  liabil- 
ity on  their  bonds,  and  gave  them  judgment 
for  their  costs.  Subsequently,  upon  special 
appearance  by  the  defendant  Scheuer,  the 
service  of  summons  was  quashed. 

The  facts  In  the  case  seem  undisputed, 
but  the  transaction  is  nevertheless  rather 
complicated.  Scheuer  ft  Co.  reside  In  New 
York  and  are  Importers.  They  obtained 
from  the  respondent  banks  letters  of  credit 
In  varying  amounts.  These  they  sent  to 
their  agent  in  Yokohama.  This  agent  pur- 
chased the  merchandise  In  question,  present- 
ed the  letters  of  credit  to  the  Yokohama 
Bank  together  with  Mlla  of  lading  for  the 
goods,  and  obtained  from  the  Yokohama 
Bank  the  money  to  pay  for  the  goods.  The 
bills  of  lading  were  In  quadruplicate  la  eadi 
case,  and  were  indorsed  by  Scheuer  ft  Co., 
and  tn  each  case  the  Yokohama  Bank  drew 
a  draft  on  the  respondents. f<Hr  the  sum  ad- 
vanced attached  to  a  cc^jy  of  the  bill  of  lad- 
ing, except  In  the  case  of  respondent  Coal  ft 
Iron  National  Bank  of  the  City  of  New  York, 
where  the  draft  was  drawn  upon  the  corre- 
spondent of  this  respondent  in  IJondon.  The 
letters  of  credit  are  tor  dlftterent  stuns  and 
are  in  the  following  form : 

"Gentlemen:  We  herewith  beg  to  open  with 
you  a  credit  in  favor  of  Messrs.  Scheuer  & 
Co.,  Yokohama,  Japan.  For  any  sum  or  sums 
not  exceeding  In  all  three  thousand  (3,000-0-0) 
pounds  sterling,  for  the  account  of  Messrs. 
Scheuer  ft  Co.,  New  York  City,  against  ship- 
ment of  merchandise,  for  which  they  will  value 
or  order  to  be  valued  on  you  at  one  hundred 
twenty  days'  sight. 

"Drafts  to  be  accepted  only  against  delivery 
of  abstract  of  invoice  and  duplicate  bill  of 
lading  to  the  order  of  the  Coal  &  Iron  National 
Bank  of  the  City  of  New  York,  with  excep- 
tions stated  hereafter. 

"Consular  Invoice  and  original  bill  of  lading 
to  be  sent  direct  to  the  Coal  &  Iron  National 
Bank  of  the  City  of  New  York,  with  exceptions 
as  stated  below. 

"Insurance  to  be  effected  in  New  York,  loss, 
if  any,  made  payable  to  the  Coal  &  Iron  Na- 
tional Bank  of  the  Ci^  of  New  York,  also 
mine  risk. 

"All  drafts  against  this  credit  to  be  drawn 
and  negotiated  before  December  SI,  1919,  and 
to  contain  the  clause,  'Drawn  under  Coal  & 
Iron  National  Bank  letter  of  credit  No.  1542, 
dated  New  York,  August  13,  1919.' 

"If  bills  of  lading  are  made  out  to  'order,' 
the  full  set  must  accompany  draft,  otherwise 
satisfactory  guaranty  for  missing  bills  of  lading 
will  be  required  in  London,  with  exceptions 
stated  below. 
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"We  hereby  agree  with  the  drawers,  tadors- 
ers,  and  bona  fide  holders  of  bills  drawn  in 
compliance  with  the  terms  of  this  credit  that 
the  same  shall  be  accepted  on  presentation 
and  paid  at  maturity. 

"In  case  of  shipments  to  San.  Francisco,  Cal., 
documents  to  be  sent  to  Southern  Pacific  Rail- 
way Company. 

-  "For  Seattle  or  Tacoma  shipments,  the  docu- 
ments to  be  sent  to  Ocean  Brokerage  Compa- 
ny, 762  Stuart  Bld».,  Seattle,  Washington. 
For  Vancouver,  B.  C,  shipments,  documents 
to  be  sent  to  Crickmay  Bros.,  325  Howe  street, 
Vancouver.  In  the  foregoing  cases  the  ne- 
gotiating bank  must  attach  a  certificate  cer- 
tifying that  documents  were  forwarded  ac- 
cording to  conditions  herein  set  forth,  which 
shall  be:  Consular  invoice,  two  bills  of  lading 
to  order,  duplicate  invoice  and  copy  of  bills  of 
lading  to  be  attached  to  draft.  AH  other 
shipments,  documents  to  be  sent  to  the  Coal 
&  Iron  National  Bank." 

The  Ocean  Brokerage  Company  mentioned 
in  the  letters  of  credit  were  doing  a  broker- 
age buainess  in  the  city  of  Seattle  and  had 
tlieretofore  acted  as  agents  for  Scheaer  &  Co. 
Two  copies  of  the  bills  of  lading  were  for- 
warded to  the  Ocean  Brokei^ge  Company, 
and  they  obtained  the  goods  upon  their  ar- 
rival in  Seattle  and  reshipped  the  same  to 
various  consignees  in  Kew  York  City  in  the 
name  df  Schener  &  Co.  as  consignors.  They 
did  not  have  any  actual  knowledge  of  the 
connection  of  the  respond^it  bank^a  with 
the  transaction. 

Subsequent  to  the  commencement  of  this 
action  the  drafts  of  the  the  Yokohama  Bank 
were  paid  upon  presentation,  and  thereafter 
Scheuer  &  Co.  executed  in  favor  of  each  bank 
a  trust  receipt  by  the  terms  of  which  title  to 
the  goods  was  detained  by  the  banks  until 
they  should  be  paid  the  sums  due  them,  but 
Scheuer  &'Co.  were  to  be  permitted  to  have 
the  custody  of  the  goods  subject  to  the  re- 
served title. 

It  Is  contended  by  appellant  that  the  trans- 
action Is  simply  a  purchase  of  goods  by 
Scheuer  with  a  pledge  of  title  to  the  respond- 
ent banks  as  security  and  that  the  legal  title 
being  in  Scheuer  the  goods  would  be  subject 
to  attachment  for  debts  owing  by  them. 

n-S]  The  effect  to  be  given  an  Indorsement 
of  a  bill  of  lading  depends  upon  the  Intention 
of  the  parties.  Scrutton  on  Charter  Parties 
and  Bills  of  Lading  (9th  Ed.)  p.  170.  And 
where  the  title  is  Intended  to  be  passed  this 
will  be  the  effect  of  the  transaction.  10  C.  J. 
204.  The  language  of  the  letter  of  credit  In 
this  case,  the  provision  for  the  forwarding 
of  the  documents  of  title,  and  the  provision 
for  insurance  satisfies  us  that  it  was  the  In- 
tention of  the  parties  to  vest  title  in  the 
banks  advancing  the  money.    Procedure  was 


Initiated  when  the  letters  of  credit  issued, 
and  as  soon  as  the  bills  of  lading  were  de- 
livered and  the  money  advanced  in  accord- 
ance with  the  letters  of  credit  titlethereupc»n 
became  vested  in  the  banks.  Whai  the  goods 
were  received  by  the  Ocean  Brokerage  CJona- 
pany,  they  took  them  In  this  case  simply  as 
agents  of  the  respondent  banks  In  accordance 
with  the  provisions  of  the  letters  of  credit. 
The  fact  that  they  were  unaware  of  the 
situation  could  not  change  the  legal  status 
as  to  title.  The  fact  that  the  Ocean  Broker- 
age Company  was  the  agent  of  Scheuer  &  Go. 
In  other  matters  would  not  make  them  such 
in  this  Instance  In  derogation  of  the  title 
held  by  the  banks. 

[4]  It  is  contended  by  appellant  that  what- 
ever effect  may  be  given  to  the  bill  of  lading 
in  the  first  Instance  in  favor  of  the  respond- 
ents would  be  lost  because  the  goods  were 
surrendered  to  the  Ocean  Brokerage  Con> 
pany  upon  the  production  of  the  bills  of  lad- 
ing held  by  them.  This  simply  would  have 
the  effect  upon  the  contract  of  ocean  car- 
riage, and  would  render  the  other  bills  of 
lading  void  so  far  as  the  carrier  Is  concerned, 
but  would  not  affect  the  contract  of  the  par- 
ties primarily  concerned. 

[6]  It  is  further  contended  that  the  coo- 
tract  could  not  be  effective  as  against  cred- 
itors because  It  involved  the  elonoit  of  the 
right  of  Scheuer  &  Co.  to  obtain  the  goods 
upon  payment  of  the  sums  due,  but  In  our 
view  this  does  not  affect  the  matter  for  the 
reason  that  possession  of  the  goods  was  never 
In  Scheuer  &  Co. 

We  deem  the  following  cases  to  be  In  point 
in  the  present  case:  Moors  v.  Kidder,  106 
N.  T.  32,  12  N.  E.  818;  Charavay  &  Bodvln  v. 
York  Silk  Mfg.  Co,  (C.  C.)  170  Fed.  819;  Wals*, 
Boyle  &  Co.  V.  First  ^at  Bank,  228  III.  446, 
81  N.  B.  1067;  Mather  v.  Gordon,  77  Conn. 
341,  69  Atl.  424;  American  National  Bank 
V.  Henderson,  123  Ala.  G12,  26  South.  498,  82 
Am.  St.  Rep.  147;  In  re  Dunlap  Carpet  Co. 
(D.  C.)  206  Fed.  728 ;  Century  Throwing  Co. 
V.  Muller,  197  Fed.  252,  116  C.  C.  A.  614; 
In  re  Cattus,  183  Fed.  733,  106  O.  a  A.  171: 
In  re  Coe,  183  Fed.  745,  106  C.  C.  A.  181; 
First  National  Bank  Kansas  City  v.  Milling 
Co.,  103  Iowa,  518,  72  N.  W.  689. 

[I]  In  our  opinion  the  right  of  Sdieuer  & 
Co.  to  obtain  these  goods  upon  the  payment 
of  the  sums  due  the  respondent  banks,  who 
had  the  legal  title  and  the  right  to  possession 
of  the  same,  was  not  such  an  Interest  in  the 
property  as  would  be  the  subject  of  attach- 
ment. 

The  judgment  aiqDealed  from  Is  aflOrmed. 

PARKER,  C.  J.,  and  MAIN,  HOI/XflCB, 
and  MACKINTOSH,  JJ.,  concur. 
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STATE  AX  ral.  GRAYS  HARBOR  COMMER- 
CIAL CO.  V.  SUPERIOR  COURT  OF  KINQ 
COUNTY  at  al.     (No.  17036.) 


(Supreme  Conrt  of  Wash'ington. 
1922.) 


Feb.  25, 


1.  CorporatioHS  ^9666  — Foreign  corporation 
not  to  be  sued  In  eonnty  where  not  "doing 
business,"  though  It  patronized  an  employ- 
ment agency  therein. 

Where  a  foreign  corporation  was  not  trans- 
acting business  in  a  county,  and  did  not  trans- 
act business  therein  at  the  time  a  cause  of  ac- 
tion against  it  arose,  and  had  no  office  therein, 
or  any  person  on  'whom  process  could  be  eerr- 
ed,  but  had  business  relations  with  an  employ- 
ment agency  in  such  county,  where  the  person 
in  charge  thereof  directed  to  its  mill  men  seek- 
ing work,,  it  cannot  be  sued  in  such  county. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Buniness.] 

2.  Corporations  ^=3666— Court  oannot  ssnd  to 
another  county  case  against  foreign  corpo- 
ration sued  in  wrong  county. 

Where  a  foreign  corporation  is  sued  in  the 
wrong  county,  the  court  acquires  no  jurisdic- 
tion, and  cannot  send  the  case  to  another 
county. 

3.  Prohibition  «=>IO(l)— Writ  lies  to  prevent 
proceeding  In  aotion  whore  oourt  has  no  Ju- 
risdiction. 

Where  an  action  was  begun  against  a  for- 
eign corporation  in  the  wrong  county,  the 
court  of  that  county  acquired  no  jurisdiction,' 
and  a  writ  of  prohibition  will  lie  to  restrain 
it  from  proceeding. 
Parker,  0.  J.,  dissenting  in  part. 

I>epartment  2. 

Original  application  for  a  writ  ot  prohibi- 
tion by  the  State,  on  the  relation  of  the 
Grays  Harbor  Ckxnunerclal  Company,  against 
the  Superior  Court  of  King  County  and  Hon. 
A.  W.  Frater,  Judge,  and  another,  prohibit- 
ing the  court  from  proceeding  further  in  an 
action,  and  asking  that  court  be  directed  to 
grant  a  change  of  venue.  Writ  granted  in 
part,  ana  denied  In  part. 

John  C.  Hogan,  of  Aberdeen,  for  plaintiff. 

Gates  &  Helsell,  of  SeatUe,  for  defendants. 


MACKINTOSH,  J.  [1]  One  McVeety  be- 
gan an  action  in  the  superior  oourt  of  King 
county  against  the  Grays  Harbor  Ciommerclal 
Company,  a  coriwration,  by  service  of  a  sum- 
mons. The  action  was  a  transitory  one, 
based  on  breach  of  a  contract  for  the  pur- 
chase of  machinery.  The  matter  is  before 
this  court  on  an  application  for  a  writ  of 
prohibition,  prohibiting  the  superior  court  of 
King  county  from  proceeding  farther  with 
the  action,  and  asking  that  that  court- be  di- 
rected to  grant  a  change  of  venue.  The 
ground  upon  which  the  writ  is  asked  is  that 
the  Grays  Harbor  Commercial  Company,  a 
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foreign  corporation,  was  not  transacting  busi- 
ness, nor  did  it  transact  any  business  at  the 
time  the  cause  of  action  arose,  in  King  coun- 
ty ;  that  It  had  no  office  in  King  county,  nor 
any  person  residing  in  that  county  upon 
whom  process  could  be  served.  Affidavits 
were  presented  on  the  question,  an  examina- 
tion of  which  satisfies  us  that  the  relator's 
contention  as  to  the  facts  is  correct.  From 
these  affidavits  it  appears  that  the  office 
which  McVeety  claimed  was  being  conducted 
la  King  county  by  the  relator  was  an  employ- 
ment office,  run  as  a  branch  of  the  city  and 
federal  employment  agencies,  and  that  the 
person  In  charge  of  that  office  was  not  an 
employee  of  the  relator ;  that  the  only  con- 
nection of  that  office  with  the  relator  was  to 
direct  men  seeking  work  to  the  mill  of  the 
Grays  Harbor  Commercial  Company,  situat- 
ed In  Grays  Harbor  county,  the  relator  keep- 
ing the  agency  Informed  as  to  what  men  it 
needed  and  the  sort  of  work  they  would  be 
required  to  do.  For  this  service  the  relator 
paid  a  consideration  to  the  city  and  federal 
employment  agency,  In  accordance  with  the 
terms  of  the  contract  between  them. 

This  business  arrangement  did  not  consti- 
tute the  city  and  federal  employment  office 
an  employee  of  the  relator,  nor  did  It  con- 
stitute a  transacting  of  business  in  E^ng 
county,  nor  did  It  make  the  office  of  the  em- 
ployment agency  an  office  of  the  relator  for 
the  transaction  of  business.  The  relator  is 
merely  one  of  the  patrons  of  the  employment 
agency,  which  was  a  free  employment  office 
maintained  by  the  dty  of  SeatUe  and  the  fed- 
eral government;  the  relationship  of  the  em- 
ployment othce  to  the  Grays  Harbor  Commer- 
cial (Company  betag  that  of  an  lnd^)endent 
contractor.  See  State  ex  rel.  Seattie  v.  Su- 
perior Court,  86  Wash.  657,  160  Pac.  1149; 
State  ex  rel.  Wells  Lumber  Go.  v.  Superior 
Ourt,  113  Wash.  77,  193  Pac.  229;  State  ex 
rel.  American  Savings  Bank,  etc,  Co.  T.  Su- 
perior Court  (Wash.)  198  Pac.  744. 

The  cases  of  Hayworth  ▼.  McDonald,  67 
Wash.  496,  121  Pac.  984,  and  Wlllapa  Power 
Co.  V.  Public  Service  Commission,  110  Wash. 
193.  188  Pac.  464,  are  cases  where  the  court 
sustained  the  presumption  of  jurisdiction, 
and  do  not  conflict  with  the  holdings  of  the 
cases  Just  cited.  The  cases  of  Strandall  y. 
Alaska  Lumber  Co.,  73  Wash.  67,  131  Paa 
211,  and  Ck)hagen  v.  Big  Bend  Land  Co.,  109 
Wash.  404,  186  Pac.  1070,  decide  that  certain 
acts  there  done  constituted  the  "transaction 
of  business." 

[2]  The  question  arises  whether  this  court 
will  do  more  than  prohibit  the  lower  court 
from  proceeding;  that  Is,  whether  it  will 
compel  the  lower  court  to  diange  the  venue 
of  the  action.  We  have  hdd.  In  actions 
against  Individuals  begun  in  the  wrong  coun- 
ty, where  the  defendants  were  entitled  to  a 
change  of  venue,  that  prohibition  would  lie 
to  compel  the  transfer  to  the  proper  county. 


4t=»For  other  cases  im  same  topic  and  KEY-NIWBER  In  all  Ke7-N<unbared  Dlgesta  and  ludezea 


Digitized  by 


Google 


784 


204  PACIFIC  BEPOETER 


(Wash. 


State  ex  rel.  Owen  t.  Superior  court,  110 
Wash.  49,  187  Pac.  TOiS.  But  a  distinction 
has  been  drawn  between  the  right  of  change 
of  venue  which  an  individual  has  who  is  sued 
In  the  wrong  county,  and  the  right  which  a 
corporation  has  against  which  an  action  has 
been  brought  In  the  wrong  county.  This 
court — in  McMaster  v.  Advance  Thresher 
Co.,  10  Wash.  147,  38  Pac.  760;  Hammel  v. 
Fidelity  Mutual  Aid  Ass'n,  42  Wash.  448,  85 
Vno.  tiH;  Whitman  County  v.  United  States 
KdeUty  Co.,  49  Wash.  150,  94  Pac.  906; 
Blchman  v.  Wenaha  Co.,  74  Wash.  370,  133 
Pac.  467;  and  Davis-Kaser  Co.  v.  Colonial, 
etc.,  Ins.  Co.,  91  Wash.  383,  157  Pac.  870— 
has  held  that,  where  the  action  against  a 
corporation  has  been  commenced  In  the 
wrong  county,  the  court  of  that  county  has 
acQuired  no  Jurisdiction  of  such  corporation, 
and  that,  that  being  true,  the  court  would 
not  have  Jurisdiction  to  make  an  order  chang- 
ing the  venue.  As  we  said  in  McMaster  v. 
Advance  Thresher  Co.,  supra : 

"It  may  be  that  there  is  no  reason  for  this 
distinction,  but  it  seems  to  have  been  the  will 
of  the  Legislature  to  create  such  a  distinction, 
and  the  duty  of  the  court  is  to  construe  the  law 
as  the  intention  seems  reasonably  to  have  been 
expressed  by  the  Legislature.  This  construc- 
tion, it  seems, to  us,  cannot  be  avoided,  and, 
it  follows  that  the  court  in  Garfield  county  was' 
without  jurisdiction  to  pronounce  judgment,  and 
the  judgment  and  all  the  proceedings  in  that 
court  were  without  authority  and  void." 

In  the  discussion  of  that  case  the  distinc- 
tion is  made  between  section  206,  Rem.  Code, 
which  relates  to  the  venue  of  actions  against 
private  corporations,  and  the  following  sec- 
tions, 207  and  208;  207  being  the  one  which 
relates  to  venue  in  cases  other  than  those 
offainst  corporations,  and  208  relating  to  pro- 
ceedings in  such  actions  commenced  In  the 
wrong  county — ^holding  In  the  McMlaster 
Case,  above,  that  sections  207  and  208  relate 
to  one  subject,  which  is  entirely  distinct  and 
separate  from  that  dealt  with  in  section  206. 

The  court,  having  no  Jarisdictlon  where 
liii  lu-tlon  has  been  begun  against  a  corpora- 
tion In  the  wrong  county,  may  be  prohitdted 
from  exercising  Jurisdiction;  but  this  nega- 
tives the  idea  of  its  being  allowed  to  grant  a 
change  of  venue.  No  Jurisdiction  having 
been  obtained  over  the  corporation,  the  situa- 
tion Is  the  same  as  thou^  no  service  had 
been  made,  and  the  court  cannot  send  the 
case  to  another-  county,  for  there  Is  no  action 
pending  which  is  subject  to  transfer. 

In  the  case  of  State  ex  rel.  Wells  Lumber 
Co.  V.  Superior  Court,  supra,  prohibition  was 
asked  to  restrain  the  court  from  granting  a 
change  of  venue  in  an  action  against  a  cor- 1 
poratlon,  which  was  found  not  to  be  proper- ' 
ly  sued  in  the  county  where  the  action  was; 
begun,    and    this    court    granted    the    writ, ' 
which.  In  effect,  allowed  the  lower  court  to 
make  the  transfer.     The  qnestlon  whether, 
the  court  had  Jurisdiction  to  make  the  trans- 1 


fer  was  not  raised  In  that  action.  It  being 
tried  purely  upon  the  question  of  wbetber 
the  facts  showed  that  the  corporatlcsi  was 
properly  suable.  For  that  reason  that  case 
cannot  be  taken  as  authority  for  the  propo- 
sition, contrary  to  that  wUdi  we  have  bere 
announced,  as  to  the  court's  right  to  grant  a 
change  of  venue  where  the  action  against  a 
corporation  has  been  begun  In  the  wrong 
county. 

[3]  The  present  "action  having  been  begun 
in  the  wrong  county,  the  court  of  that  county 
had  no  Jurisdiction,  and  a  writ  of  prohibition 
will  lie  to  restrain  It  from  proceeding  fur- 
ther In  the  matter,  but  that  portion  of  the 
application  for  the  writ  which  relates  to  the 
change  .of  venue  must  be  denied.  It  is  so  or- 
dered. 

HOLOOMB,  MITOHELI^  and  HOVBT,  JJ., 
concur. 

PARKER,  C.  J.  I  concur  in  the  result  an- 
nounced by  my  Brethren  in  the  foregoing 
opinion,  but  dissent  from  one  announced  view 
of  the  law  therein,  touching  the  Jurisdiction 
of  the  King  county  court  over  the  person  of 
the  relator  as  defendant  in  the  action  in 
question.  Relator,  as  the  defendant  in  the 
case,  voluntarily  asked  for  a  change  of  venue 
to  the  proper  county,  and  thereby  Invoked 
the  Jurisdiction  of  the  King  county  court  to 
that  extent;  and  the  plaintiff  In  the  case 
has,  of  course,  by  commencing  the  action  in 
that  court,  invoked  its  Jurisdiction  for  all  ' 
puri>o8e6.  This  to  my  mind  Is  plainly  not  a 
question  of  Jurisdiction  over  the  subject-mat- 
ter of  the  action  In  question,  but  only  a  ques- 
tion of  Jurisdiction  over  the  person  of  relator 
as  the  defendant  in  that  action.  If  relator 
had  voluntarily  answered  and  gone  to  trial 
ui)on  the  merits,  manifestly  the  Jurisdiction 
of  the  King  county  court  would  have  been 
complete,  even  though  neither  party  had  ever 
before  been  in,  or  done  any  business  in,  King 
county.  The  superior  court  of  every  county 
in  the  state  of  Wa.shington  has  Jurisdiction 
over  the  subject-matter  of  that  action.  This 
Is  true,  because  It  is  an  action  which  might 
be  tried  in  any  superior  court  of  the  state, 
either  by  consent  of  the  parties  thereto,  or  by 
change  of  venue  from  a  county  in  which  It 
might  have  been  properly  commenced,  upon 
proper  showing  under  our  general  change  of 
venue  statute. 

I  assume  that  relator's  appearance  in  the 
action  was  special,  in  the  sense  that  relator 
objected  to  the  assuming  of  Jurisdiction,  over 
its  person,  by  the  King  county  court,  fot  the 
purpose  of  trying  the  case,  or  doing  more 
than  sending  it  to  the  superior  court  of  a 
county  which  relator  could  have  been  by  sum- 
mons forced  into;  but  relator's  appearance" 
was  not  special.  In  the  sense  that  the  King 
county  court  is  thereby  prevented  from  law- 
fully doing  the  very  thing  relator  asked  it 
to  do.    I  agree  that  the  superior  court  for 
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King  county  should  be  prohibited  from  mak- 
ing any  order  In  the  case,  other  than  the  one 
relator  asked  for,  and  I  do  not  seriously  ob- 
ject to  the  refusal  of  this  court  In  this  par- 
ticular proceeding  to  compel  the  King  county 
court  to  send  the  case  to  another  county; 
but  I  do  dissent  from  the  view  of  the  law 
that  the  superior  court  for  King  county  has 
not  the  power  to  send  the  case  to  the  court 
of  another  county  for  want  of  jurisdiction 
oyer  the  person  of  relator.  The  plaintiff  In 
the  action  may  have  the  right  to  have  the 
case  not  sent  to  another  county ;  but.  If  so, 
he  can  by  timely  voluntary  dismissal  of  bis 
action  secure  that  right. 


STATE  «x  rel.  THOMPSON,  State  Adlntant 

QeneraJ,  v.  BURCH,  City  AMirtor. 

(No.   16776.) 


(Supreme   Court 


of   Washington. 
1922.) 


March   8, 


1.  Militia  <&=3l7— Capitol  outlays  for  military 
department  held  to  aiAhorlzo  addition  to 
armory. 

Under  Laws  1821,  p.  605,  maldng  an  ap- 
propriation for  Capitol  outlays  for  the  state 
military  department,  and  «ection  2  of  the  act 
defining  capitol  ontlays,  the  Adjutant  General, 
who  has  control  of  the  property  devoted  to  the 
military  forces  of  the  state,  was  authorized  to 
make  an  addition  to  an  existing  armory  which 
had  previously  been  authorized  by  the  Legis- 
lature. 

2.  Municipal  corporations  «=986 1— Expenditure 
for  armory  site  Is  for  oorporate  purposes. 

The  expenditure  by  a  city  of  its  fimds  for 
the  purchase  of  a  site  for  an  addition  to  the 
armory,  which  the  state  had  previously  con- 
structed, will  result  in  local  beneht,  in  view 
of  Rem.  Code  1915,  S  7183,  authorizing  the 
use  of  troops  in  the  suppression  of  insurrec- 
tion in  the  vicinity  of  their  station,  so  that 
section  S881 — 5,  empowering  the  city  to  make 
such  expenditure,  does  not  violate  Uie  consti- 
tutional provision  permitting  municipal  author- 
ity to  collect  taxes  to  corporate  purposes  only. 

3.  Manloipal  oorporatlcns  «s>859— Can  pur- 
otiaae  armory  site  uoder  statute  permissive 
only. 

Even  if  Rem.  Code  191S,  $  3831—5,  au- 
thorizing a  city  to  expend  funds  for  the  pur- 
poses of  an  armory  site,  is  permissive  only  and 
not  mandatory,  it  sustains  an  appropriation  by 
the  city  authorities  of  money  for  that  purpose 
to  the  same  extent  as  though  it  were/nanda- 
tory. 

En  Banc. 

Appeal  from  Superior  Court,  Spokane 
County;  Joseph  B.  Lindsley,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Maurice  Thompson,  Adjutant  General, 
against  Arthur  W.  Burch,  as  Auditor  of  the 
City  of  Spokane.    From  a  Judgment  direct- 


ing the  issuance  of  the  writ  as  prayed  for, 
defendant  appeals.    Affirmed. 

J.  M.  Geraghty  and  Alex  M.  Winston,  both 
of  Spokane,  for  appellant. 

Undaay  L.  Thompson,  of  Olympla,  C.  A. 
Orndorff,  of  Spokane,  and  Nat  U.  Brown, 
of  Olympla,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  require  the  auditor  of  the  city  of  Spokane 
to  issue  a  warrant  drawn  upon  the  treasury 
of  the  city  for  the  sum  of  $7,500.  To  the 
complaint  the  auditor  Interposed  a  demurrer 
which  was  overruled.  He  thereupon  elect- 
ed not  to  plead  further  and  that  he  would 
stand  upon  his  demurrer.  A  judgment  was 
entered  directing  that  a  writ  of  mandate  Is- 
sue requiring  the  auditor  to  issue  a  warrant 
as  prayed  for.  From  this  judgment  the  au- 
ditor appeals. 

The  facts  as  stated  In  the  complaint  may 
be  summarized  as  follows:  The  Adjutant 
General  of  the  State  of  Washington,  by  vir- 
tue of  his  office,  has  and  exercises  control 
and  management  of  the  property  of  the  state 
devoted  to  the  use  of  its  armed  forces  and 
— ^the  armory  of  the  city  of  Spokane  is  de- 
voted to  such  use.  By  reason  of  the  fact 
that  the  public  welfare,  peace,  and  seciurity 
demand  a  larger  number  of  troops  in  the  city 
of  Spokane  than  has  heretofore  been  neces-' 
sary,  a  substantial  addition  to  the  armory 
there  located  is  necessary,  and  this  will  re- 
quire the  acquisition  oil  real  property  adja- 
cent to  the  present  site.  The  city  of  Spokane 
by  ordinance  passed  by  the  city  council  on 
May  16,  1921,  appropriated  the  sum  of  $7,- 
600  for  the  purpose  of  aiding  in  the  purchase 
of  land  necessary  to  be  acquired  for  making 
the  improvement  to  the  armory,  and  there- 
after the  appellant,  the  city  auditor,  refused 
to  issue  a  warrant  drawn  upon  the  treasury 
for  the  sum  named.  It  was  to  compel  the 
issuance  of  this  warrant  that  the  action  in 
mandamus  was  instituted.  The  appellant 
makes  two  points:  First,  that  the  Legisla- 
ture has  not  authorized  an  appropriation  for 
such  an  armory  and  that  therefore  the  city 
is  not  authorized  to  issue  the  warrant;  and. 
second,  that  even  if  an  appropriation  has 
been  made  by  the  Legislature,  the  city  coun- 
cil cannot  expend  the  funds  of  the  city  be- 
cause the  Legislature  has  no  xwwer  to  au- 
thorize such  appropriation  for  the  purpose 
mentioned. 

[1]  The  general  appropriation  act.  Laws 
of  1921,  p.  605,  under  the  heading  for  the 
state  military  department,  appropriations 
are  made,  one  of  which  Is  "Capitol  Outlays, 
$151,000."  In  section  2  of  the  appropriation 
act  "capitol  outlays"  is  defined: 

"The  first  (outlay)  relates  to  the  purchase 
of  property,  buildings,  land  and  equipment  and 
the  making  of  new  improvements." 
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Under  this  definition  tbe  military  author- 
itles  of  the  state  are  vested  with  the  discre- 
tion as  to  what  buildings  shall  be  added  to 
by  way  of  iuprovement  or  additional  con- 
Btrnction.  Until  the  appropriation  was  ao- 
thorized  the  city  would  have  no  power  to 
purchase  land  for  an  addition  to  the  armory. 
The  appropriation  being  made  for  the  mili- 
tary department,  the  Adjutant  General  by 
virtue  of  his  office  haying  exercise  of  the 
control  and  the  management  of  the  property 
of  the  state  devoted  to  the  use  of  its  armed 
forces  was  authorized  to  make  the  addition 
to  the  armory.  The  question  here  Is  not 
whether  the  Adjutant  General  has  the  right 
to  locate  an  armory  not  yet  established  and 
expend  the  funds  therefor,  but  simply  wheth- 
er he  is  vested  with  the  discretion  to  make 
an  improvement  or  addition  to  an  armory 
previously  established  by  legislative  enact- 
ment. 

[2]  The  second  question  is  whether  the 
city,  even  though  authorized  by  the  Legls-. 
lature,  has  power  to  expend  money  for  ar- 
mory purposes.  Under  section  3831 — 5  of 
Remington's  1915  Code,  any  city  or  county  in 
the  state  is  authorized  and  empowered  to 
expend  money  from  their  current  expense 
fund  in  payment  in  whole  or  in  part  for  an 
armory  site  whenever  the  Legislature  of  the 
state  shall  appropriate  money  for  or  author- 
ize the  construction  of  such  armory  within 
such  dty  or  county  for  use  of  the  National 
Guard  which  may  be  stationed  within  such 
city  or  county.  The  Constitution  of  the 
state  provides  that  the  municipal  authorities 
are  vested  only  with  authority  to  assess  and 
collect  taxes  for  corporate  purposes.  The 
appellant  argues  that  the  constmction  of  an 
armory  is  not  a  corporate  purpose,  and  that 
therefore  under  the  Constitution  the  pro- 
posed expenditure  is  unlawful.  In  Lancey 
V.  King  County,  15  Wash.  9,  45  Pac.  645,  84 
I*.  R.  A.  817,  an  action  was  brought  to  re- 
strain the  county  officers  from  proceeding 
under  an  act  by  the  Legislature  to  condemn 
land  for  a  right  of  way  for  a  ship  canal  to 
connect  Lakes  Union  and  Washington  in 
King  county,  with  the  waters  of  Puget 
Sound,  which  undertaking  was  projected  by 
the  federal  government.  It  was  contended 
in  that  case  that  the  act  was  obnoxious  to 
the  provisions  of  section  6  of  article  8  of 
the  Oonstltutlon,  which  prohibits  a  county 
from  Incurring  a  debt  for  any  other  than  a 
strictly  county  purpose.  It  was  held  that 
since  the  benefits  resulting  from  the  improve- 
ment would  be  largely  local,  notwithstanding 
the  fact  that  the  improvement  was  project- 
ed by  the  federal  government  and  would  be 
of  great  general  benefit,  that  the  local  bene- 
fit would  sustain  the  right  of  the  county  to 
levy  a  tax  to  pay  for  the  improvement  It 
was  there  said: 

"It  is  next  insisted  that  the  act  is  obnoxious 
to  the  provisions  of  section  6,  art.  8,  of  the 


Constitation,  which  prohibits  a  eonnty  from  in- 
curring debt  for  any  other  than  strictly  coun- 
ty purposes,  it  being  contended  that  the  tax  to 
be  levied  in  the  prosecution  of  said  undertaking 
is  not  for  a  coimty  purpose,  but  that  it  is  for 
a  state  or  federal  purpose.  But  it  is  beyond 
question  that  the  proposed  undertaking  is  a 
public  improvement.  It  is  entirely  within  the 
limits  of  King  county,  and  is  for  the  purpose 
of  connecting  two  large  public  waterways  with 
the  Pacific  ocean,  and  it  seems  to  us  that  such 
a  canal  can  more  properly  be  considered  a  pub- 
lic improvement  than  a  railway  for  the  con- 
struction of  which  it  is  well  settled  that  aid 
may  be  granted  by  a  municipality  when  author- 
ized to  do  Bo  by  the  legislature,  there  being 
no  constitutional  prohibition.  The  word  'strict- 
ly' lends  little  or  no  additional  meaning  to  the 
provision.  It  could  not  have  been  intended 
thereby  to  limit  counties  to  ordinary  running 
expenses,  and  a  canal  may  be  as  strictly  a 
county  purpose  as  a  highway  or  a  bridge,  etc 
It  is  apparent  that  the  benefits  resulting  from 
this  particular  improvement  wDl  be  largely 
local,  notwithstanding  the  fact  that  it  may 
also  be  of  great  general  benefit,  end  it  results 
that  the  purpose  of  the  tax  is  local  as  well  as 
pubUc," 

The  holding  in  that  case  would  be  suffi- 
cient to  authorize  the  city  to  make  the  ex- 
penditure involved  In  this  case  providing  the 
erection  of  an  armory  In  a  municipality  con- 
fers local  benefit,  were  It  not  for  the  doubt 
cast  upon  the  decision  by  some  language  used 
in  the  case  of  the  State  ex  rel.  Board  of  Com- 
missioners V.  Clausen,  95  Wash.  214, 163  Paa 
744,  where  It  was  said: 

"As  we  now  view  it,  we  would  not  now  hold 
that  building  an  armory  was  exercising  corpo- 
rate powers  for  purely  county  purposes.  It 
seems  to  us  that  the  building  of  an  armory 
falls  within  those  higher  and  sovereign  powers 
which  the  state  exercises  for  the  protection 
and  welfare  of  all  its  citizens,  and  that  among 
the  governmental  powers  exercised  by  a  sover- 
eign state  there  are  none  higher  than  those 
which  it  exercises  for  the  public  safety  and 
general  welfare  of  the  state." 


Under  the  doctrine  there  announced,  if  the 
right  to  expend  money  for  an  armory  could 
not  be  sustained  on  the  ground  that  there 
was  resultant  local  benefit  as  in  the  case  of 
the  ship  canal,  Lancey  v.  King  County,  su- 
pra. It  nevertheless  could  be  sustained  upon 
the  theory  that  the  state  in  authorizing  It 
exercised  its  sovereign  power.  The  right  of 
a  municipality  to  levy  a  tax  and  expend 
money  for  an  armory  erected  within  its  cor- 
porate limits  for  the  use  of  the  National 
Guard  which  is  a  state  organization  has  gen- 
erally been  sustained  on  the  theory  that 
there  was  a  resultant  local  benefit.  Hodg- 
don  V.  Haverhill,  193  Mass.  406,  79  N.  E.  830: 
Rankin  v.  Yoran,  72  Or.  224,  143  Paa  894: 
Bryant  v.  Palmer,  162  N.  T.  412,  46  N.  a 
861;   People  v.  Supervisors,  etc.,  28  CaL  228. 
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In  Hubbard  ▼.  ntzslmmoDS,  67  Obio  St 
436,  49  N.  E.  477  and  State  ex  rel.  Idilton  v. 
Dickenson,  44  £la.  623, 33  Soutb.  614,  60  U  R. 
A.  639, 1  Ann.  Cas.  122,  tbe  Supreme  Courts, 
respectiTely,  of  Obio  and  Florida,  took  tbe 
opposite  view.  In  a  later  case,  bowever, 
State  v.  Turner,  93  Obio  St.  379,  113  N.  E. 
327,  tbe  Obio  Supreme  Court  sustained  tbe 
rlgbt  ot  tbe  city  to  expend  money  for  an 
armory  to  be  located  within  its  corporate 
limits  on  the  theory  that  in  that  particular 
case  tbe  city  of  Akron  would  receive  a  di- 
rect benefit  In  tbe  use  of  the  building  to  be 
erectled.  The  Florida  Supreme  Court,  In  a 
later  case^  Jordan  v.  Duval  County,  68  Fla. 
48,  66  South.  298,  sustained  the  right  of  a 
munidpallty  to  expend  money  for  an  armory 
on  the  theory  that  the  Legislature  in  provid- 
ing for  such  armory  had  determined  In  tbe 
act  that  its  erection  would  promote  a  coun- 
ty purpose.  In  Terry  v.  King  County,  43 
Wash.  61,  86  Pac.  210,  9  Ann.  Cas.  U70,  it 
was  held  that  an  act  authorizing  the  coun- 
ties of  King,  Pierce,  and  Spokane  to  create 
an  indebtedness  for  the  purpose  of  acquiring 
sites  for  the  construction  of  state  armories 
was  a  special  act,  and  for  this  reason  could 
not  be  sustained.  That  case  does  not  hold' 
that  the  construction  of  an  armory,  even 
though  it  confers  a  local  benefit,  does  not 
satisfy  the  reqnlrement  of  the  Constitution 
as  to  the  expenditure  of  money  by  a  munici- 
pality for  corporate  purposes.  It  can  hard- 
ly be  doubted  that  in  this  ease  the  construc- 
tion of  an-  armory  or  an  addition  thereto  in 
the  city  of  Spokane  confers  a  local  benefit. 
In  addition  to  the  reasons  ordinarily  given 
for  sustaining  such  acts  on  the  theory  of  a 
resultant  local  benefit,  there  Is  a  statute,  sec- 
tion 7183  of  Remington's  1915  Code,  which 
provides,  among  other  things,  that  in  the 
event  of  insurrection,  rebellion,  invasion, 
tumult,  riot,  resistance  to  law  or  process,  or 
breach  of  the  peace  occurring  in  tbe  vicinity 
of  the  station  of  any  organization  or  organ- 
izations of  the  National  Guard  of  Washing- 
ton, that  such  organization  may  upon  the 
conditions  there  specified  be  ordered  out  to 
suppress  such  insurrection,  riot,  resistance  to 
law,  and  so  forth. 

[3]  There  is  some  argument  to  the  effect 
that  the  authorizing  act  of  the  Legislature 
is  only  permissive  and  not  mandatory,  but 
it  does  not  seem  to  us  that  this  is  a  material 
consideration.  The  city.  In  attempting  to 
make  the  appropriation,  is  exercising  func- 
tions conferred  upon  it  by  law,  and  the  sit- 
uation Is  the  same  as  though  It  were  per- 
forming a  mandatory  duty  required  by  the 
Legislature. 

The  Judgment  will  be  afBrmed. 

PARKER.  C.  J.,  and  FULLERTON,  HOL- 
COSIB,  TOLMAN  and  HOVEY,  J,T.,  concur. 


THURSTON  COUNTY  Vt  al.  V.  CLAUSEN, 
Stat*  Aaditor.     <No.  17045.) 

(Supreme  Court  of  Washington.    Feb.  24, 
1922.) 

1.  Drains  ®=>I5— Deeorlption  of  consolidated 
district  need  not  follow  description  of  sepa- 
rate districts. 

Where  two  drainage  districts  which  had 
certain  territory  in  common  were  consolidated, 
a  description  of  the  consolidated  district  wliich 
included  all  tbe  lands  within  either  or  both 
districts,  and  no  other  lands,  was  sufficient 
under  Laws  1917,  p.  618,  {  3,  though  it  did  not 
follow  the  language  of  the  descriptions  of  the 
separate  districts. 

2.  Drains  <e=343  —  Consolidated  district  may 
proceed  wltbout  readopting  plans  adopted 
by  districts  prior  to  consolidation. 

Laws  1917,  p.  518,  f  6,  giving  tlie  super- 
visors of  a  consolidated  drainage  district  all 
the  rights  theretofore  possessed  by  ttie  super- 
visors of  tbe  original  district,  and  section  6, 
providing  tliat  all  provisions  of  law  applicable 
to  the  original  district  prior  to  consolidation 
shall  apply  to  tbe  consolidated  district,  a  con- 
solidated district  need  not  retrace  steps  al- 
ready taken  by  the  separate  districts,  and  need 
not  readopt  the  plans  for  drainage  which  had 
been  adopted  by  the  separate  districts  prior  to 
consolidation. 

3.  Drains  ^s>l9— Excess  of  cost  over  estimate 
without  objectioa  by  landowners  does  not  In- 
validate bonds. 

In  view  of  Laws  1917,  p.  623,  f  16,  pro- 
viding that  the  estimates  for  construction  of 
a  drain  are  preliminary  only  and  should  not  be 
binding  as  a  limit  on  the  amount  of  expendi- 
tures, the  fact  that  the  estimate  was  for  $30,- 
000  while  the  toUl  cost  exceeded  $80,000  does 
not  invalidate  the  bond  issue  for  the  cost,  where 
the  landowners  made  no  objection  or  protest,  if 
they  had  been  granted  their  day  in  court 

4.  Drains  4=9l 5— Consolidation  without  any 
hearing  as  to  plans  of  separate  district  does 
not  deprive  landowners  of  day  In  court. 

Since  notice  declaring  an  intention  to  con- 
solidate drainage  districts  and  stating  time  for 
hearing  objections  is  required  to  be  publiched 
and  posted  in  public  places  in  eacl;  district,  the 
landowners  cannot  contend  they  were  deprived 
of  their  day  in  court  to  object  to  the  plans  of 
the  consolidated  district,  which  had  been  adopt- 
ed by  the  separate  districts  before  consolida- 
tion. 

5.  Drains  «=92(t)— Statute  authorizing  con- 
solidation of  districts  without  readoptlon  of 
plans  is  valid. 

The  Legislature  did  not  exceed  its  power 
in  authorizing  the  consolidation  of  existing 
drainage  districts  without  requiring  a  readop- 
tlon by  tbe  consolidated  district  of  tbe  plans 
of  drainage  previously  adopted  by  the  sepa- 
rate districts. 

6.  Drains  is=9l 5— Districts  can  consolidate  only 
for  economy  of  maintenance. 

Under  Laws  1917,  p.  517,  authorizing  con- 
solidation   of    estal>li8bed    drainage    distaicts 
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wben  It  will  result  in  the  econom;  of  the  main- 
tenance of  anch  districts,  the  consolidation  can 
only  be  anthorized  for  the  purpose  oi  securing 
economy  of  maintenance. 

7.  Drains  «=:» 1 5— Districts  can  consolidate  to 
secure  economy  of  maintenance  at  any  stage 
of  work. 

Although  drainage  districts  can  be  consol- 
idated only  to  secure  eoonomy  of  maintenance, 
consolidation  for  that  purpose  may  be  author- 
ized at  whatever  stage  the  work  in  the  sepa- 
rate districts  may  be  when  the  economy  is  as- 
certained, in  view  of  Laws  1917,  pp.  518,  519, 
!S  5,  6. 

Department  1. 

Original  proceedings  for  mandamus  by  the 
State,  on  relation  of  Thurston  County  and 
others,  against  C.  W.  Clausen,  as  State  Audi- 
tor.   Peremptory  writ  issued. 

William  W.  Manier  and  Roscoe  B.  Fuller- 
ton,  both  of  Olympla,  for  relators. 

Wm.  Bredgman,  of  Sunnyslde,  amicus  cu- 
rlse. 

Lindsay  I/.  Thompson,  of  Olympla,  and 
Fred  J.  Cunningham,  of  Spokane,  for  re- 
spondent 

TOLMAN,  J.  This  Is  an  original  proceed- 
ing by  relators  for  the  purpose  of  requiring 
respondent,  as  State  Auditor,  to  accept  cer- 
tain drainage  district  bonds  and  issue  a  war- 
rant in  payment  therefor.  The  petition  sets 
forth,  among  other  things,  the  steps  regularly 
taken  under  chapter  176  of  the  Laws  of  1913, 
and  subsequent  amendments  thereto,  by 
which  drainage  district  No.  2  of  Thurston 
county  was  established  In  January,  1919,  and 
drainage  district  No.  4  of  Thurston  county 
was  established  In  April,  1920.  The  Improve- 
ments contemplated  in  district  No.  2  were 
the  drainage  of  the  land  on  either  side  of 
the  southerly  end  of  Blaclc  Lake  by  deepen- 
ing and  straightening  the  channel  of  Black 
river,  which  is  the  natural  outlet  of  the 
lake,  and  flows  from  the  southerly  end  of 
the  lake  emptying  Into  the  Chehalls  river; 
and  In  District  No.  4  it  was  proposed  to 
-drain  lands  on  both  sides  of  and  lying  north- 
easterly above  the  lake,  by  a  ditch  running 
northeasterly  from  the  upper  end  of  the  lake 
to  P^rcival  creek,  and  thence  into  an  arm 
of  Puget  Sound,  near  the  city  of  Olympla. 
The  boundaries  of  the  two  districts  over- 
lapped so  that  some  556  acres  of  land  were 
in  both  districts;  would  presumably  receive 
benefits  from  both  districts,  and  be  subject 
to  assessments  In  both  districts.  Prior  to 
the  organization  of  district  No.  2,  a  report 
favorable  to  the  proposed  Improvement  had 
been  made  and  filed  by  the  county  engineer, 
which  Included  an  itemized  estimate  of  the 
cost  of  construction,  amounting  to  $15,763.08. 
The  county  board  In  October,  1919,  by  resolu- 
tion adopted  after  hearing  as  provided  by 
law,  ordered  that  the  assessments  levied  ui)- 
on  the  land  boieflted  should  be  paid  In  ten 


annual  Installments;  that  temporary  war- 
rants should  be  Issued  to  pay  the  costs  of 
construction,  as  the  work  progressed;  and 
that  when  the  work  was  completed  bonds 
should  be  Issued  and  sold  to  take  up  the  war- 
rants. The  board  of  supervisors  of  the  dis- 
trict assumed  charge  of  the  work  and  ex- 
pended approximately  ^,700  In  Its  prosecu- 
tion. In  the  meantime,  upon  a  XftOTper  peti- 
tion, due  notice,  and  without  objection, 
drainage  district  No.  4  was  organized.  The 
engineer's  estimate  of  the  cost  of  the  work 
proposed  to  be  done  was  fixed  at  $18,060. 
Supervisors  were  elected  but  no  construction 
work  was  begun,  no  expense  was  Incurred 
except  for  organization  expenses,  and  no 
bonds  were  authorised  or  Issued. 

In  May,  1920,  the  supervisors  of  botb  Im- 
provement districts  Joined  In  a  written  re- 
quest to  the  board  of  county  commissioners 
of  Thurston  county,  asking  for  a  consolida- 
tion of  the  two  districts.  Thereupon  the 
county  board  passed  a  resolution  declaring 
Its  Intention  to  order  a  consolidation,  fixed  a 
date  for  a  bearing,  cawed  notice  to  be  prop- 
erly given  as  the  statute  directs,  and  a  hear- 
ing to  be  had  at  a  time  and  place  specified 
in  the  notice.  At  such  hearing  there  were  no 
objections,  and  without  opposition  from  any. 
landov^ner  the  county  board  passed  a  resolu- 
tion consolidating  the  two  districts  Into  a 
consolidated  district  to  be  known  as  "con- 
solidated drainage  Improvement  district  No. 
101  of  Thurston  cotmty,"  and  fixed  the  bound- 
aries of  such  consolidated  district  so  as  to 
include  all  of  the  land  theretofore  embraced 
in  the  two  original  districts;  but  did  not 
describe  It  according  to  the  boundaries  of  the 
two  original  districts,  since  to  do  so  y'ould 
have  been,  In  terms,  to  indude  twice  the 
556  acres  common  to  both  districts  by  rea- 
son of  the  overlapping  of  their  boimdaries. 
The  tx>ard  of  suiiervisors  of  the  consolidated 
district  determined  that  the  improvements 
contemplated  by  each  of  the  original  dis- 
tricts should  be  constructed  and  completed 
as  one  unit,  and  under  the  supervision  of  the 
county  commissioners  let  a  contract  for  the 
work  as  a  whole,  and  thereafter  the  board 
of  county  commissioners  duly  provided  that 
the  costs  of  the  improvement  should  be  paid 
by  the  property  owners  in  ten  annual  in- 
stallments; that  temporary  warrants  should 
be  Issued,  and  that  when  the  work  was  com- 
pleted bonds  of  the  consolidated  district 
should  be  Issued  to  cover  the  whole  cost,  and 
take  up  the  warrants;  and  still  later  an 
agreement  was  entered  Into  between  tbg 
county  board  and  the  State  Beclamatioa 
Hoard  (now  the  Department  of  Conservation 
and  Development)  by  which  the  State  Reda- 
mntion  Board  agrecMl  to  purchase  the  bonds 
upon  the  completion  of  the  work.  No  en- 
gineer's report  or  estimate  was  made  or  filed 
with  the  county  board  on  behalf  of  the  con- 
solidated district,  nor  any  public  hearing  had 
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wlfh  reference  to  the  improTement  other 
than  the  two  reports  made  by  the  comity  en- 
gineer with  reference  to  the  two  original  dis- 
tricts, and  the  beariogs  had  thereon,  prior 
to  the  consoUdatlcm.  The  work  lias  since 
been  completed  iinder  ccmtract,  and  accepted 
by  the  county  engineer,  the  costs  of  the  Im- 
provemmt  have  been  apportioned  by  the 
board  of  appraisers,  and  assessments  based 
thereon  levied  against  the  property  ben^t- 
ed,  all  without  contest  or  objection  by  any 
one,  and  the  proceedings  leading  up  to  the 
levying  of  the  assessments  have  all  been  reg- 
ular and  based  upon  due  notice  as  required 
by  statute.  Nor  has  any  appeal  been  taken 
from  the  order  conflrming  the  assessments. 
The  total  cost  of  the  completed  improvement 
for  the  consoUdated  district  was  180,613.19, 
Including  the  $5,700  expended  by  district  No. 
2  before  the  consolidation.  Bonds  for  this 
amount  have  been  duly  issued,  and  tendered 
to  resik>ndent  as  State  Auditor,  and  payment 
thereof  demanded;  but  respondent  has  re- 
fused to  accept  the  bonds  and  issue  warrants 
in  payment,  upon  the  advice  of  the  Attorney 
General. 

We  gather  from  Ills  brief  and  argument 
that  the  Attorney  General's  objections  to  the 
bonds  are  as  follows: 

(1)  That  the  resolution  of  the  county  board 
establishing  the  consolidated  district  should 
have  described  it  by  the  exterior  boundaries 
of  both  the  original  districts,  even  though  by 
such  description  some  556  acres  of  land 
would  have  t>een  twice  described,  and,  in 
fact,  such  description,  when  stripped  of  sur- 
plusage, would  have  embraced  exactly  what 
Is  embraced  by  the  description  which  was 
adopted. 

(2)  That  though  the  plans  for  the  improve- 
ment contemplated  by  the  separate  and  origi- 
nal districts  were  properly  adopted,  still 
notwithstanding  that  fact,  upon  the  organi- 
zation of.  the  consolidated  district  there 
should  have  been  a  public  hearing  tiefore 
the  county  board  to  adopt  the  plans  for  the 
improvement  in  the  consoUdated  district. 

(3)  That  tlie  county  mgineer's  estimates 
of  the  cost  of  the  drainage  improvem»it  of 
the  two  original  districts  totaled  $33,813.08, 
while  tlie  whole  cost  of  the  completed  im- 
provement of  the  consolidated  district  was 
$80,613.19;  that  notwithstanding  that  section 
16,  chapter  130,  of  the  Laws  of  1917,  pro- 
vides that  such  estimates  are  "preliminary 
only  and  shall  not  be  binding  as  a  limit  on 
the  amount  tliat  may  be  expended  in  con- 
structing such  system,"  yet  such  provision  is 
unconstitutional  when  applied  to  the  present 
case,  in.  tliat  the  landowners  in  eacli  of  the 
original  districts  bad  no  notice  of  the  hear- 
ing for  the  establishment  of  the  other  dis- 
trict, and  no  opportunity  to  be  heard  as  to 
the  plan  of  improvements  in  the  other  dis- 
trict, and  hence  no  opportunity  to  be  beard 
upon  the  plan  of  improvement  adopted  for 


the  consoUdated  district,  which  included  the 
plans  of  both  of  the  original  districts;  hence 
they  have  not  had  their  day  in  court 

(4)  That  the  resolution  of  the  county  board 
authorizing  the  improvement  on  behalf  of 
the  consolidated  district  and  awarding  the 
contract  for  the  construction  of  the  same  Is 
void  for  the  reason  that  the  statute  does  not 
authorize  the  construction  of  improvements 
on  behalf  of  consoUdated  districts,  but  au- 
thorizes the  oonsolidation  of  improvement 
districts  for  maintenance  purposes  only. 

CI]  We  wiU  briefly  consider  these  objec- 
tions In  the  order  in  wbidi  they  have  been 
set  forth. 

In  sectlim  3  of  the  amending  act,  after  pro- 
viding for  a  hearing  upon  tbe  appUcation  for 
oonsolidation,  and  any  objections  thereto 
which  may  lie  Interposed,  the  county  board 
is  authorized  to  r^use  to  proceed  further 
with  the  consoUdation,  "or  may  enter  an  or- 
der declaring  any  two  or  more  of  such  dis> 
trlcts  consoUdated,  and  that  the  territory  In- 
cluded In  such  districts  shall  thereafter  con- 
stitute and  be  Imown  as  'coosolidated  drain- 
age or  diking  improvemefit  district  No. 
of county,'  giving  to  such  con- 
soUdated  district   its    *    *    *    number.    * 

If  the  statute  means  what  it  says,  and  no 
reasons  are  advanced  to  cause  us  to  think 
otherwise,  then  the  only  necessity  is  to  so  de- 
scribe the  consoUdated  district  in  the  reso- 
lution as  tO|  cause  it  to  include  aU  of  the 
territory  included  in  the  districts  of  which 
it  is  composed,  and  no  more,  and  this  can 
be  done  in  any  way  or  form  which  is  definite 
and  accurate.  Since  it  is  not  contended  that 
any  of  the  territory  of  the  two  original  dis- 
tricts has  been  omitted,  or  anything  outside 
of  that  territory  included,  or  that  the  de- 
scription is  in  anywise  indefinite,  or  uncer- 
tain, we  conclude  that  the  description  adopt- 
ed by  the  county  board  was  sufficient. 

[2]  The  second  contention  is  as  readily  an- 
swered. Section  5  of  tbe  amending  act,  in 
considerable  detail,  gives  the  board  of  super- 
visors of  the  consoUdated  district  all  of  the 
rights  and  powers  theretofore  possessed  by 
the  supervisors  of  the  original  districts,  pro- 
vides that  tbe  Indebtedness  of  tbe  original 
districts  and  the  liability  of  the  lands  situat- 
ed therein  shall  not  be  affected  by  the  con- 
solidation, and  section  6  reads: 

"Whenever  two  or  more  districts  have  been 
consolidated  aU  tbe  provisions  of  law  applica- 
ble to  such  district  prior  to  the  consolidation 
shall  apply  to  the  consoUdated  district." 

Hence  at  whatever  stake  tlie  consolidation 
takes  place  it  is  plainly  the  legislative  in- 
tent that  there  shall  be  no  backward  step 
tak«i.  Ail  that  has  been  lawfully  done  re- 
mains legally  binding,  and  the  consolidated 
district  may  go  forward  at  once  from  the 
point  where  the  original  districts  left  olf. 
It  is  not  contended  that  there  was  here  any 
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failure  in  this  respect,  or  that  every  require- 
ment of  the  statute  has  not  been  met  either 
before  the  consolidation  by  the  original  dis- 
tricts, or  afterwards  by  the  consolidated  dis- 
trict 

[3,  4]  The  third  objection  is  a  somewhat 
more  serious  one.  The  combined  estimates 
of  the  cost  of  the  improvements  in  the  two 
original  districts  made  by  the  county  en- 
gineer totaled  less  than  $34,000,  while  the 
work  as  prosecuted  after  the  consolidation 
cost  more  than  $80,000.  It  is  not  shown,  how- 
ever, that  the  original  plans  were  In  any 
wise  changed  or  departed  from,  and  the  rec- 
ord wholly  fails  to  explain  the  discrepancy 
between  the  estimates  and  the  cost  Were 
the  qnesti(m  properly  raised  by  one  owning 
land  subject  to  the  assessment,  it  would 
merit  careful  study;  but  the  property  owners 
have  stood  by  and  seen  t^e  contract  let  and 
the  work  performed  without  any  protest; 
have,  after  due  notice,  failed  to  file  a  single 
objection  to  the  assessment  roll,  and  have 
permitted  the  assessments  against  their  proi>- 
erty  to  become  final.  Nor  are  they  or  any 
of  them  appearing  in  this  action  or  asking 
any  relief  whatever.  Having  thus  permitted 
their  property  to  become  irrevokably  bound, 
we  can  only  conclude  that  they  have  received 
their  money's  worth,  and  are  satisfied,  and, 
since  the  act  provides  "that  such  estimate  of 
the  cost  shall  be  held  to  be  preliminary  only. 
and  shall  not  be  binding  as  a  limit  to  the 
amount  that  may  be  exi>ended  in  construct- 
ing such  system,"  there  is  nothing  to  be  c<m- 
sidered  except  the  point  raised  by  the  At- 
torney General,  L  e.,  that  the  propwty  own- 
ers have  not  bad  their  duty  in  court  This 
contention  will  not  bear  analysis.  The  own- 
ers of  proi)erty  within  the  confines  of  each 
of  the  original  districts  had  due  notice  under 
the  statute,  it  is  conceded,  of  everything 
necessary  at  the  time  each  original  district 
was  organized  and  became  finally  and  fully 
bound  thereby,  so  that,  had  the  original  dis- 
tricts remained  in  being  and  carried  out 
each  its  proposed  plan,  this  question  oould 
not  have  been  successfully  raised.  Being  so 
bound,  what  effect  had  the  consolidation  up- 
on them? 

[SI  It  may  be  conceded  that  if  the  consol- 
idation had  taken  effect  without  notice  to 
them,  they  would  not  have  been  bound  there- 
by; but  we  find  that  the  statute  very  fully 
and  carefully  provides  that  when  the  petition 
for  consolidation  is  presented  to  the  county 
board  that  body,  if  of  the  opinion  that  the 
proposed  consolidation  will  result  in  econ- 
omy of  maintenance,  shall  by  resolution  de- 
clare an  intention  to  order  such  consolida- 
tion, and  shall  fix  a  time  and  place  for  hear- 
ing objections  thereto,  which  shall  not  be 
less  than  30  nor  more  than  60  days  thereaft- 
tt,  and  notice  of  such  hearing  shall  be  given 
by  pnblication  for  two  successive  weeks,  and 
by  posting  in  three  public  places  in  each  of 


the  districts  affected.  It  being  admitted 
that  the  statute  was  fnUy  complied  wltih. 
this  would  seem  sufficient  The  organization 
of  each  district  its  plan  for  Improreixients, 
the  estimate  of  the  cost  thereof,  and  the 
amount  of  benefits,  and  all  other  facts  show- 
ing its  status,  were  matters  of  public  record. 
open  to  all,  and  with  knowledge  that  the 
county  board  Intended  to  order  the  consoli- 
dation unless  objections  were  filed,  it  Is  in- 
conceivable that  the  property  owners  'vrould 
not  inform  themselves  of  tlie  condlticm  of 
the  other  district  In  ^n^ch  they  had  not 
theretofore  been  Interested,  unless  indeed 
they  were  determined  to  trade  "sight  unseen, " 
in  which  event  according  to  the  universal 
custom,  they  would  be  entitled  to  no  sympa- 
thy and  no  relief,  in  any  event  We  are  at 
a  loss  to  see  how  the  li^lslatare  coxdd  have 
more  amply  provided  for  a  bearing  upon  the 
plan  to  be  adopted  by  the  consolidated  dis- 
trict which,  by  virtue  of  the  consolidation, 
comprised  the  plans  of  the  several  districts 
theretofore  adopted.  Nor  can  it  be  contend- 
ed that  the  Legislature  exceeded  its  pcwer 
in  so  providing.  Kuehl  t.  Edmonds,  91 
Wash.  195,  157  Pac.  860;  Foster  v.  Commis- 
sioners of  Cowlitz  Count?,  100  Wash.  O02, 
171  Paa  539. 

[I,  7]  The  fourth  and  last  objection  has  its 
source,  we  tlilnk.  in  the  language  of  the  stat- 
ute, which  reads: 

"Whenever  it  shall  appear  to  the  board  of 
coanty  commissioners  that  the  consolidatioa 
of  two  or  more  diking  or  drainage  improvement 
districts  establislied  nnder  the  provisions  of 
chapter  176  of  the  Liaws  of  1913  and  acta 
amendatory  thereof  will  resnlt  in  economy  of 
the  maintenance  of  such  districts,  they  ahail 
by  resolution  declare  their  intention  to  order 
such  consolidation."   Laws  1017,  c.  130, 1 1. 

We  find  no  other  reason  mentioned  in  the 
statute  for  consolidation  save  only  "economy 
of  the  maintenance"  as  above  stated,  and 
have  no  hesitancy  in  holding  that  the  Intent 
of  the  Legislature  was  to  authorize  coosoli- 
datlon  for  such  purpose  only;  and  presum- 
ably the  consolidation  here  eomplalned  of 
was  sought  and  obtained  for  ttiat  purpose 
only.  But  while  authmrized  for  the  por- 
imse  of  securing  economy  of  the  maintenance 
only,  there  is  notliing  in  the  statute  which  in 
any  wise  limits  the  time  within  wfaidi  con- 
solidation may  be  made^  Presumably  In 
many  cases,  if  not  in  all,  when  the  plans  of 
adjacent  districts  Itave  been  adopted  it  can 
readily  be  determined  from  a  study  of  the 
plans  whether  or  not  economy  of  mainte- 
nance can  be  effected  by  consolidation  or  oth- 
erwise with  substantially  as  much  certainty 
as  the  same  question  can  be  determined  aft- 
er construction  Is  fully  completed.  The  voy 
language  of  the  statute  contained  in  sections 
5  and  6  of  the  amended  act  to  wtiich  we 
have  heretofore  referred,  indicates  the  l^ils- 
Utive  intoit  that  the  consolidation  may  take 
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place  at  any  time  after  the  original  districts 
have  been  organized  (economy  of  mainte- 
nance having  been  determined),  and  nowhere 
in  the  statute  do  we  find  anything  indicating 
a  contrary  intoition.  Hence,  assuming,  as  we 
are  l>oinid  to  do  from  the  record  t>efore  us, 
that  the  consolidation  in  this  case  was 
sought  and  obtained  for  the  purpose  of  ef- 
fecting "economy  of  the  maintenance,"  and 
the  statute  conferring  full  power  upon  the 
consolidated  district  to  talie  up  the  work  of 
its  predeceesora  in  whatever  stage  It  may 
then  be,  we  cannot  bold  that  a  resolution  by 
the  board  of  coimty  commissioners  authoris- 


4.  Carriers  ^=>I3(3)— Rates  oannot  be  made 
for  tralaload  shipments. 

In  eatablisbing  rates  for  carriers,  the  com- 
mission cannot  consider  the  fact  that  a  shipper 
ships  in  trainload  lots,  tending  to  make  the  cost 
of  transportation  less,  since  ailowintr  lower 
rates  upon  a  condition  which  only  a  few  ship- 
pers could  meet  would  be  an  injustice  to  others. 

5.  Carriers  «=3l3(3)— Only  services  by  ship- 
pers of  material  consequence  entitled  to  a  re- 
duced rate. 

Services  rendered  by  a  shipper  which  re- 
duced the  cost  of  transportation  are  not  in  all 
cases    to    t>e    disregarded   in    fixing    the    rate 


tog  the  construction  of  the  improvement  by   =?"««/  ^'  >^\«"1*''  •"•*  "»,"*  ^^^"^^  \'''"^ 
J         V  ^  i«    *  ^1.  iij  t  J  Ai  4.-«^  iL    sidered  only  when  they  are  of  such  miportance 

and  on  behalf  of  the  consolidated  district  is  ^  ' 


other  than  a  proper  legal  and  binding  order 
under  the  conditions  shown  in  this  record. 

The  peremptory  writ  of  mandate  will  issue 
as  prayed  for. 

PABKER,  O.  J.,  and  FULI»EHTON  and 
BRIDGES,  JJ.,  concur. 


PUBLIC  SERVICE  COMMISSION  OP 
WASHINGTON  et  al.  v.  STATE  ex  rel. 
GREAT  NORTHERN  RY.  CO.    (No.  18640.) 

(Supreme  Court  of  Washington.    Feb.  23, 
1922.) 

1.  Carriers  «s>l2(l)— Rate  maklog  Is  Intended 
te  secnre  rates  Just  and  reasonable  as  to  all. 

Rate  making  for  carriers  is  not  a  scientific 
process,  but  is  intended  to  secure  rates  which 
shall  be  as  nearly  as  possible  just  and  reason- 
able to  all  parties  concerned,  and  to  provide 
that  all  persons  shipping  similar  products  under 
similar  circumstances  for  like  distances  should 
be  treated  alike  as  nearly  as  possible,  and 
ehould  not  be  discriminated  against 

2.  Carriers  <&s»l2(l)— Rates  need  not  be  exact- 
ly the  same  for  all  shippers. 

The  Public  Service  statute  does  not  contem- 
plate that  the  charge  by  a  carrier  for  a  par- 
ticnlar  service  shall  always  be  exactly  the  same 
to  all  shippers,  which  would  be  impossible  of 
accomplishment,  so  that  the  commission  can- 
not, in  establisbjng  rates,  consider  ail  the  serv- 
ices performed  by  individual  shippers  wliich  en- 
able the  carriers  to  transport  the  product  more 
cheaply. 

3.  Carriers  «S9I3(3)— Servloee  by  shipper  held 
eompensated  by  improved  shipping  servioee 
80  as  not  to  entitle  It  to  cheaper  rate. 

The  services  rendered  by  a  shipper  in  pro- 
viding trainloads  of  its  goods  all  loaded  and 
ready  to  move,  and  in  providing  special  facil- 
ities for  unloading  trains  at  destination,  in- 
cluding crews  to  work  at  night,  so  that  there 
was  no  loss  in  the  use  of  the  cars,  are  compen- 
sated for  by  the  improved  services  the  shipper 
obtains,  and  do  not  entitle  it  to  cheaper  rates 
for  the  transportation. 


only  when  they  are  of  such  importance 
that  they  at  once  distinguish  such  shippers  from 
others,  and  are  individual  acts  of  material  con- 
sequence, and  not  numerous  acts  each  of  small 
significance. 

6.  PuMlo  Service  Commissions  ®=>35— Court* 
should  be  slew  to  Interfere  with  discretlca. 

The  Public  Service  Commission,  now  the 
Department  of  Public  Works,  is  invested  by  the 
statute  with  broad  powers,  and  the  court  should 
be  slow  to  interfere  with  its  discretion. 

7.  Carrlere  «s>  1 2  (6)— Similar  rate  by  other 
carriers  for  like  shipment  does  not  alone  Jus- 
tify rate. 

The  fact  that  the  average  logging  rate  of 
other  railroads  for  transportation  of  logs  for 
a  similar  distance  is  the  same  as  that  fixed 
by  the  commission  in  the  particular  case  does 
not  alone  justify  the  rate  fixed,  since  the  com- 
mission, in  comparing  the  rates,  should  consid- 
er, not  only  the  distance  of  the  hsul,  but'  the 
amount  of  competition  and  the  investment  in 
the  particular  roadbed  and  equipment,  and  oth- 
er like  drcomstances,  and  the  average  rate  for 
hauling  logs  is  especially  unfitted  as  a  basis,  in 
view  of  the  commission's  finding  that  the  log- 
ging rates  of  the  state  as  a  whole  were  inequi- 
tably constructed,  and  in  many  cases  were  nei- 
ther fair  nor  just,  and  its  statement  that  it 
was  investigating  all  of  such  rates  with  a  view 
of  establishing  a  fair  and  equitable  tariff. 

Department  1. 

Appeal  from  Superior  Court,  Tbnrstom 
County;   John  M.  Wilson,  Judge. 

Writ  of  review  by  the  State  of  Washing- 
ton, on  the  relation  of  the  Great  Northern 
Railway  Company,  against  the  Public  Serv- 
ice CTommission  of  Washington  and  others,  tc 
set  aside  an  order  of  the  Commission  estab- 
lishing a  rate  for  hauling  logs.  From  a 
judgment  setting  aside  the  order  made  by 
the  Commission,  the  Commission  and  others 
appeal.  Cause  remanded,  with  directions  to 
add  to  the  judgment  an  order  referring  the 
matter  again  to  the  Commission. 

Idndsay  t>.  Thompson  and  Raymond  W. 
ClifTord,  both  of  Olympia,  and  Cooley,  Horan 
&  Mulvehill,  of  Everett,  for  appellanta. 

Thomas  Balmer  and  Edwin  C.  Matthias, 
both  of  Seattle,  for  respondent. 


^=»For  other  cases  see  same  topic  and  KBT-NUUBEIR  in  all  Key-Numbered  Digests  and  Indexes 
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BBIDOES,  J.  This  is  a  rate-making  case. 
The  Wallace  Falls  Timber  Company  is  en- 
gaged in  the  logging  business  near  the  town 
of  Gold  Bar,  in  Snohomish  connty,  Wash. 
It  has  been  in  the  habit  of  shipping  Its  logs 
by  the  railroad  of  the  respondent  to  the  dty 
of  Kverett,  a  distance  of  approximately  30 
miles.  On  the  26tb  of  August,  1920,  the  re- 
spondent filed  with  the  Public  Service  Com- 
mission of  this  state  (now  the  Departmoit  of 
Public  Works)  Its  schedule  or  tariff  of  rates 
for  hauling  logs  from  Gold  Bar  to  Everett 
The  charge  fixed  was  $2.27  per  thousand  feet, 
board  measure,  log  scale.  Previously  the 
charge  for  the  same  service  had-  been  $1.85 
per  thousand  feet.  After  the  filing  of  the  new 
schedule  the  Wallace  Falls  Timber  Company 
made  complaint  to  the  Public  Service, Com- 
mission on  the  ground  that  the  charge  of  $2i- 
27  per  thousand  feet  was  unreasonable,  un- 
just, unfair,  discriminatory,  and  unlawful. 
After  a  hearing  the  commission  ordered  the 
respondent  to  cancel  and  annul  its  schedule 
fixing  the  tarltr  of  $2.27,  and  prescribed  a 
rate  of  $1.85  per  thousand  feet,  and  directed 
the  respondent  to  file  a  schedule  to  that  ef- 
fect Thereafter  the  respondent  here  sued 
out  a  writ  of  review  in  the  sujierior  court  of 
Thurston  county  against  the  Public  Service 
Commission,  and  its  members,  and  after  a 
hearing  that  court  reversed  and  set  aside  the 
order  made  by  the  commission.  The  latter 
has  appealed  to  this  court. 

The  findings  of  fact  made  by  the  commis- 
sion are,  in  part,  to  the  effect  that  the  tim- 
ber company  is  the  owner  of  a  large  amount 
of  standing  timber  In  the  vicinity  of  Gold 
Bar,  from  which  station  the  logs  manufac- 
tured therefrom  by  it  are  transported  to 
tidewater  at  Everett;  that  the  timber  com- 
pany so  carries  on  its  business  that  logs  to 
be  transported  by  the  railroad  company  are 
delivered  to  It  by  the  timber  company  "in 
full  tralnload  lots,  fully  made  up  and  pre- 
pared for  immediate  movement,  no  switch- 
ing, coupling,  or  spotting  of  cars  being  nec- 
essary on  the  part  of  the  railroad  company"; 
that  at  Everett  the  timber  company  has  so 
arranged  its  dumping  and  unloading  facili- 
ties that  cars  loaded  with  logs  are  Immedi- 
ately dumped  and  unloaded  upon  their  ar- 
rival at  Everett,  and  that  each  car  In  the 
service  U  loaded  and  unloaded  once  In  each 
24  hours ;  that  the  timber  company  main- 
tains a  night  service  in  dumping  and  unload- 
ing cars,  at  a  monthly  cost  to  it  of  approxi- 
mately $400  over  and  above  the  ordinary 
and  usual  expenses  in  connection  with  the 
unloading  of  cars ;  that  the  timber  company 
has  expended  about  $250  per  car  In  equip- 
ping the  cars  furnished  to  it  by  tlic  railroad 
company,  with  steel  bimks  and  stakes,  which 
Improvements  make  less  repairs  for  respond- 
ent ;  that  by  reason  of  the  manner  In  which 
the  timber  company  conducts  its  logging 
business  the  railroad  company  Is  enabled  to 


"transport  said  logs  at  less  cost  and  expense 
to  It  than  is  ordinarily  incurred  by  said  rail- 
road company  in  the  transportation  of  logs 
of  companies  which  do  not  conduct  tbelr 
business  in  the  manner  aforesaid  and  whicb 
do  not  furnish  and  maintain  the  equipment 
hereinl)efore  referred  to<';  that  the  charge 
of  $2.27  pw  thousand  Ceet  is  In  exoeaa  ot 
the  rates  charged  by  other  like  carriers  Cor 
log  hauls  of  similar  distances  in  the  state  ot 
Washington;  that  the  oommissicm  is  satis- 
fied that,  because  of  the  way  in  whic^  tbe 
timber  company  does  its  business  and  for- 
nlshes  logs  for  transportation  the  railroad 
comx>any  can  transport  the  logs  at  a  materl- 
ally  lower  rate  than  $2.27,  and  that  "tbe 
logging  rates  t>f  other  railroads  tor  trans- 
porting logs  for  similar  distances  in  Uie  state 
of  Waslilngton  are  approximately  $1.85  per 
feet,  •  •  •  which  would  be  and  is  a  rea- 
sonable rate  to  be  charged  and  applied  in 
this  case  for  transporting  logs  from  Gold 
Bar  to  tidewater  at  Everett" 

The  respondent  contends  that  In  fixing  the 
rate  in  this  case  the  commission- had  no  right 
to  take  into  consideration  many  of  the  mat- 
ters shown  in  the  findings,  and  that  it  acted 
on  a  fundamentally  wrong  idea  or  baSIs.  On 
the  other  hand,  the  commission  contends 
that,  since  tbe  cost  of  transportation  is  an 
important  feature  of  rate  making.  It  was 
not  only  proper,  but  essential,  that  it  consid- 
er and  be  influenced  by  such  acts  and  serv- 
ices of  the  individual  shipper  as  tmded  to 
reduce  the  cost  of  transportation. 

[1]  It  has  long  been  recognized  that  rate 
making  is  far  from  a  scientific  process.  The 
general  purpose  of  the  public  service  act  was 
to  put  a  stop  to  certain  well-known  abuses 
which  had  already  grown  up  in  the  business 
of  transportation,  and  to  moke  it  impossible, 
as  nearly  as  might  be,  for  other  similar 
abuses  to  be  carried  on  in  the  future.  Ac- 
cording to  its  provisions,  rates  should  be,  as 
nearly  as  possible,  Just  and  reasonable  to  all 
parties  concerned,  and  all  persons  shipping  . 
similar  products  under  similar  circumstances 
for  like  distances  should  be  treated  alike,  as 
nearly  as  possible,  and  that  there  should  be 
no  rebates,  and  that  there  should  be  no  dis- 
crimination in  favor  of  one  shippo:  and 
against  another.  We  are  satisfied  that  In 
reaching  Its  conclusions  the  commission  er- 
roneously considered  certain  conditions  found 
by  it  to  exist,  such  as  that  the  timber  com- 
pany furnished  traiuloads  of  logs,  did  not 
require  switching,  furnished  extra  help  in 
unloading  the  cars,  and  at  its  own  exi>en5e 
constructed  steel  bunks  on  the  cars  furnish- 
ed by  the  respondent. 

[2]  1.  In  the  first  place,  the  public  service 
statute  does  not  contemplate  that  the  charge 
made  by  a  carrier  for  a  particular  service 
shall  always  be  exactly  tbe  same  to  all  ship- 
pers. Such  a  result.  In  the  nature  of  things, 
would  be  impossible  of  accompUshmeot.    It 
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hopes  to  accomplish  general  and  not  exact 
jQstice.  The  schedules  provided  by  the  statr 
ute  to  be  'filed  contemplate  a  tariff  to  be 
charged  for  a  serTice  which  la  general  and 
public  rather  than  individual — a  service  to 
the  many  and  not  to  the  few.  It  contem- 
plates that  so  long  as  the  schedule  or  tariff 
is  In  force,  shipments  under  It  must  be  made 
according  thereto,  and  not  according  to  ex- 
ceptions to  it.  If  the  schedule  is  to  be  one 
for  the  public,  then,  manifestly,  it  cannot 
take  into  consideration  the  numberless  small 
differences  in  shipment.  The  business  in- 
volved here  wUl  serve  to  Ulostrate  the  point 
we  have  in  mind.  Suppose  there  are  several 
shippers  to  and  from  the  same  points.  One 
furnishes  full  tnUnloads,  improved  and  ex- 
pensive bunks,  extra  service  at  the  nnload- 
ing  place,  and  does  not  require  any  switch- 
ing; another  furnishes  all  these  things  but 
the  extra  service  in  unloading,  and  others 
all  but  the  Improved  bunks,  another  all  ex- 
cept the  trainloads,  another  all  but  the 
switching.  Each  shipper  would  thus  d6 
something  which  would  tend  to  reduce  the 
haul  cost.  The  difference  is  in  degree  only. 
If  all  these  things  must  be  considered  in  fil- 
ing schednes  or  in  fixing  rates,  thai  there 
would  have  to  be  as  many  different  schedules 
or  rates  as  there  are  shippers.  Manifestly, 
such  a  procedure  would  be  so  heavy  as  that 
it  woidd  fall  because  of  its  weight.  Sched- 
ules would  be  for  individuals  and  not  for 
Che  public — would  be  for  a  private  and  not  a 
public  service.  In  fixing  rates  the  commis- 
sion would  be  required  to  take  into  consider- 
ation every  feature  which  tended  to  lessen 
the  cost  of  transportation. 

[3]  2.  It  is  perfectly  manifest  that  the 
things  which  the  timber  company  does,  as 
found  by  the  commission,  are  done  by  It 
more  for  the  purpose  of  making  It  possible 
for  the  carrier  to  give  it  better  and  increased 
service  than  for  the  purpose  of  lessening  the 
cost  of  the  transportation.  If  the  timber 
company  thus  adds  to  its  cost,  it  Is  repaid 
by  receiving  more  service,  and  if  the  re- 
spondent can,  because  of  what  the  shipper 
does,  carry  the  product  at  a  somewhat  less 
cost  than  otherwise,  it  repays  the  difference 
in  more  competent  service.  If  it  cost  the 
respondent  something  less  to  transport  the 
logs  of  the  timber  company  than  of  some 
rival  company,  the  difference  Is  equalized  by 
the  former  receiving  a  better  service  than 
the  latter.  So  considering  the  question,  It 
cannot  be  said  that  the  timber  company  Is 
being  discriminated  against  In  favor  of  some 
other  shipper,  or  that  the  railroad  should 
transport  its  logs  at  a  price  less  than  that 
charged  to  a  rival  company,  who  does  not  do 
the  things  which  would  give  it  the  more  ef- 
ficient service  than  the  timber  company  gets. 

[41  H.  The  commission  should  not  have 
considered  the  fact  that  the  timber  company 
shipped  by  trainloads,  thus  tending  to. make 


the  cost  of  transportation  less.  The  various 
commissions  and  the  courts  have  held  that 
to  charge  one  furnishing  tralnload  lots  a  less 
rate  than  a  competitor  furnishing  less  than 
tralnload  l«ts  is  unlawful,  because  It  is  in 
effect  "allowing  lower  rates  upon  a  condition 
which  only  a  few  shippers  can  comply  with, 
and,  consequently,  Is  an  injustice  to  those 
unable  to  ship  the  required  quantity."  Plant- 
ers* Compress  Co.  v.  Cleveland,  C,  C.  &  St, 
L.  R.  Co.,  11  Interst  Com.  R.,  pp.  402,  403 ; 
Providence  Coal  Go.  v.  Providence  &  W.  R. 
Co.,  1  Interst.  Com.  Comn.  R.  107 ;  Anaconda 
Copper  Mining  Co.  v.  O.  &  B.  B>  Co.,  19 
Interst  Com.  Comn.  R.  582 ;  B.,  0.  R.  &  N. 
R  Co.  V.  Northwestern  Fuel  Co.  (O.  C.)  ft! 
Fed.  002;  Watklns,  Shim>ers  and  Carriers 
(3d  Ed.)  1 156. 

[i]  We  do  not  mean  to  hold  that  xmAer  no 
drcnmstances  should  the  commission,  in  fix- 
ing rates,  or  the  transportation  company  in 
Sxlng  schedules,  consider  and  be  influenced 
by  things  done  by  the  shipper  which  woold 
reduce  the  cost  of  transportation.  Beyond 
question  such  conditions  will  arise.  But 
they  should  be  of  such  importance  as  to  at 
(mce  distinguish  such  shippers  from  others. 
They  should  be  individual  acts  of  material 
consequence,  and  not  numerous  acts  each  of 
small  significance.  Any  otiier  role  would 
seem  to  make  the  public  service  act  cumber- 
some and  unworkable. 

[(]  We  realize  that  the  statute  Invests  the 
commission  (now  department)  with  broad 
powers,  and  that  the  courts  should  be  dow 
to  Interfere  with  its  decisions,  but  we  are 
also  forced  to  the  conclusion  that  the  logic 
of  the  decision  which  we  are  reviewing 
would  lead  to  such  complications  as  would 
ultimately  destroy  the  virtues  of  the  public 
service  act 

[7]  But  the  appellant  contends  that,  inas- 
much as  the  commission  found  that  the  aver- 
age logging  rate  of  other  railroads  for  trans- 
portation of  logs  for  similar  distances  is 
11.86  per  thousand '  feet,  board  measure.  It 
was  authorized  to  fix  the  same  rate  here. 
But  we  are  not  convinced  by  this  argument 
It  is  certainly  entirely  proper  for  the  com- 
mission to  make  comparisons  under  inroper 
circiunstances  between  a  charge  made  by  one 
carrier  and  that  made  by  another,  but  in 
making  such  comparisons  all  of  the  drcmn- 
stances  should  be  taken  into  consideration, 
such  as  the  distance  of  the  haul,  the  amoimt 
of  comi>etition,  the  amount  of  money  invest- 
ed in  the  particular  roadbed  and  equipment 
operated  thereon,  and  other  like  things.  In 
this  Instance  the  commission  does  not  seem 
to  have  gone  to  this  length,  but  only  found 
that  other  railroads  carried  logs  for  a  like 
distance  as  that  involved  here  for  $1.86  per 
thousand  feet  But  even  should  It  be  con- 
sidered that  the  commission,  in  making  the 
comparison,  had  taken  Into  consideration  all 
the  things  which  we  have  enumerated,  yet 
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we  are  satisfied  tbat  It  would  not  have  been 
justified,  ou  that  ground  alone,  in  fixing  the 
rate  aa  it  did,  for  In  another  of  its  findings 
it  expressly  found  "tbat  the  rates  and  tarifC 
charges  fixed  by  the  respondent  and  other 
railroad  companies  within  the  state  of  Wash- 
ington for  the  transportation  of  logs  have 
been  arbitrarily  fixed  and  determined  by 
said  railsoad  companies  in  many  instances 
without  any  reference  to  the  cost  of  service 
rendered  and  out  of  proportion  to  the  charg- 
es exacted  by  other  shippers  for  similar 
services  for  like  distances,  and  the  log  rates 
of  this  state,  as  a  whole,  are  Inequitably 
constructed,  and  in  many  cases  are  neither 
fair  nor  just"  and  that  the  commission  (de- 
partment) is  now  in  the  process  of  making 
an  examination  Into  the  whole  log  rate  ques- 
tion, with  the  view  of  establishing  fair  and 
equitable  rates  concerning  that  tariff.  If 
such  be  the  general  condition  with  reference 
to  log  rates,  then,  certainly,  it  would  not  be 
fair  nor  just  for  the  commission  to  fix  rates 
in  this  particular  instance  by  comparison 
with  such  unjustifiable  rates  as  other  car- 
riers impose. 

Other  questions  are  presented  which  we  do 
not  find  it  necessary  to  discuss. 

The  judgment  of  the  trial  court  merely  re- 
versed and  set  aside  the  order  of  the  com- 
mission. It  seems  to  us  that  the  whole  mat- 
ter ought  to  be  referred  back  to  the  commis- 
sion to  reconsider  the  testimony  in  the  spirit 
consistent  with  what  we  have  said  in  this 
opinion,  and,  if  it  is  thought  best,  take  ad- 
ditional testimony. 

The  cause  is  remanded  to  the  superior 
court,  with  directions  to  add  to  the  judgment 
already  made  by  it  the  idea  that  the  whole 
matter  is  again  referred  to  the  commission, 
in  order  that  it  may  act  in  consonance  with 
this  opinion.  The  respondent  will  recover 
costs  here. 

PAKKER,  0.  J.,  and  MITCHELL  and 
TOLMAN,  JJ.,  concur.     ' 


MOiLANEN  V.  BLAKE  FURNITURE  CO. 

(No.  16837.) 

(Supreme    Court   of  Washington.     March   6, 
1922.) 

I.  New    trial    «=>78( I)— Second    order,    after 
two  verdicts  for  same  party,  does  not  show 
an  abuse  of  diaoretion. 
That  the  order   granting  a  new  trial  ap- 
pealed from  was  the  second  order  granting  a 
new  trial  after  verdict  for  defendant  in  each 
case   does   not    show    an    abuse    of   the    trial 


court's  discretion,  which  would  Justify  the  in- 
terference  of  the  Supreme  Coort. 

2.  New  trial  «s>l63(2)— Order  held  not  to 
limit  grounds  on  which  It  was  granted. 
Where  the  motion  for  a  new  trial  indaded 
assignments  of  grounds,  under  Rem.  Code  1915, 
i  399,  subds.  1  to  4,  7  and  8,  indading  the 
grotud  of  error  of  law  occurring  at  the  trial 
excepted  to  at  the  time,  a  recital  in  the  order 
granting  the  new  trial  that  it  should  be  grant* 
ed  for  errors  occurring  in  the  trial  does  not 
limit  the  order  to  the  stated  ground,  so  as  to 
show  it  was  improperly  granted,  because  no 
error  was  claimed  at  the  triaL 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;   Everett  Smith,  Judge. 

Action  by  John  Moilanen  against  the  Blake 
Furniture  Company.  From  an  order  grant- 
ing a  new  trial,  defendant  appeaisi  Af- 
firmed. 

John  F.  Dore,  of  Seattle,  for  appellant. 
James  B.  Murphy  and  Arthur  H.  Hutchln- 
son,  both  of  Seattle,  for  resp<»dent 

HOVEY,  J.  This  is  an  appeal  from  sq 
order  granting  a  new  trial  in  a  case  where 
the  respondent  was  plaintiff  and  the  at^tel- 
lant  was  defendant.  Upon  a  former  trial 
of  the  same  case  a  verdict  was  also  given  In 
favor  of  the  appellant  and  a  new  trial  was 
thereupon  granted. 

[1]  It  is  contended  by  the  appellant  that 
the  lower  court  abused  its  discretion  In 
granting  the  new  trial  where  there  had  al- 
ready been  two  triala  We  do  not  think  that 
this  can  be  said  to  be  such  an  abuse  of  dis- 
cretion as  would  justify  the  interference  of 
this  court. 

[2]  It  Is  next  contended  that,  inasmuch 
as  the  order  granting  a  new  trial  recited  that 
the  court  "being  of  the  opinion  tbat  a  new 
trial  should  be  granted  for  errors  occurring 
in  the  trial  of  said  cause,"  it  must  be  as- 
sumed that  the  only  ground  sustained  by  the 
trial  court  was  the  sixth  subdivision  of  the 
motion  for  a  new  trial  being  "error  in  law 
occurring  at  the  trial  excepted  to  at  the  time 
by  the  plalntifT,"  and  that  no  error  in  law 
was  claimed  by  respondent  upon  the  triaL 
The  motion  for  a  new  trial  included  aasigo- 
ments  under  subdivisons  (1),  (2),  (3),  (4),  (7), 
and  (8)  of  section  399,  Rem.  Code.  In  our 
opinion  the  word  "errors,"  as  used  by  the 
court,  was  not  intended  to  be  so  limited,  but 
could  be  held  to  apply  to  many  of  the  other  / 
grounds  alleged  in  the  motion. 

The  judgm^it  is  affirmed. 

PARKER,  C.  J.,  and  MAIN  and  MAOKIM- 
TOSH,  JJ.,  concur. 
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ANDERSEN   V.  ANDERSEN. 


(Sapiema  Gonrt  of  Washington. 
1922.) 


KBAT7S  y.  DOWBLL  795 

<SM  P.) 

Benton  Kmbree,  of  Seattle,  for  appellant 
James  K.   Chambers,  of  Seattle,  for  re* 
spondent  • 


(No.   16790.) 
March  9, 


Divorce  «=>  1 50  (2)— Finding  as  to  orvelty  bold 
sofflelent  to  support  decree  of  divoroe. 
A  finding  that  for  some  years  past  both 
parties  liad  used  physical  force  and  abusive 
language  against  each  other  is  sufficient  to 
constitute  a  finding  of  cruelty. 

Department  2. 

Appeal  from  Superior  Coort,  B^lng  County ; 
A.  W.  Frater,  Judge. 

Salt  by  Marguerite  Andersen  against  An- 
dreas Andersen  for  dlroree.  From  Judgment 
for   plalntur,   defendant  appeals.    Affirmed. 

Clarence  L.  Beames,  of  Seattle,  for  appel- 
lant. 

W.  W.  Montgomery,  of  Seattle^  for  re- 
spondent 

PER  CURIAM.  The  sole  question  In  this 
case  Is  whether  the  finding  by  the  trial  court 
that;  "for  some  years  last  past  both  the 
plaintifl  and  the  defendant  have  used  abu- 
sive language  to  each  other,  and  that  in 
times  of  extreme  temper  each  has  used  phys- 
ical force  against  the  other,"  Is  a  sufficient 
finding  to  allow  the  court  to  grant  a  dlvorca 

Although  the  finding  does  not  set  out  all 
the  facts  which  might  have  been  embodied 
in  It,  we  take  it  that  It  Is  sufficient  to  con- 
stitute a  finding  of  cruelty,  which,  under  our 
divorce  statutes  Is  sufficient  ground  for 
granting  a  decree. 

For  that  reason  the  Judgment  of  the  trial 
court  Is  affirmed. 


KRAU8  V.  DOWELL. 

(Supreme    C!onrt 


(No.   16764.) 

March   13, 


of   Washington. 
1922.) 

Prinoipal  and  agent  ^=a  1 05  (3)— Loan  company 
held  agent  of  mortgagee  in  aoeepting  pay- 
ment. 

Mortgagor  held  justified  in  assuming  that 
loan  company  had  authority  to  receive  pay- 
ments on  the  principal  for  assignee  of  mort- 
gage, where  It  had  received  all  payments  of  in- 
terest, and  the  mortgage  stood  in  its  name  as 
mortgagee,  and  mortgagor  had  no  actual  knowl- 
edge as  to  who  the  assignee  mortgagee  was, 
though  he  understood  that  the  loan  company 
did  not  Itself  furnish  the  money  loaned. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty;   D.  F.  Wright  Judge. 

Action  by  Ethel  M.  Kraus  against  Eliza- 
beth Dowell.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 


MPVEY,  J.  Appellant  brought  an  acti<m 
foVlhe  foreclosure  of  a  mortgage  upon  prop- 
erty belonging  to  respondent  for  the  prin- 
cipal siui  of  $2,000.  Respondent  tendered 
the  sum  of  $1,545,  and  the  trial  court  entered 
a  decree  dismissing  the  action  and  canceling 
the  mortgage.  A  motion  was  made  to  dis- 
miss the  appeal,  because  appellant  withdrew 
the  sum  tendered;  but  In  view  of  the  dis- 
position we  propose  to  make  of  the  case,  it 
is  not  necessary  to  pass  upon  thia 

The  suit  really  involves  the  status  of  a  $500 
payment  made  by  respondent  to  Joseph  B. 
Thomas  &  Co.  upon  a  note  and  mortgage  In 
their  favor  as  mortgagees.  This  company 
was  in  the  loan  and  real  estate  business,  and 
made  a  practice  of  making  loans  at  times 
with  their  own  money,  and  at  other  times 
with  money  obtained  from  clients.  The 
mortgages  were  always  taken  In  the  name  of 
Thomas  &  Co.,  and  it  looked  after  them, 
even  when  sold,  unless  the  purchasers  re- 
quired otherwise.  Although  respondent  un- 
derstood that  Thomas  &  Co.  would  obtain  the 
money  from  some  one  else,  she  never  at  any 
time  knew  who  the  principal  was,  but  trans- 
acted all  her  business  with  the  company. 
Thomas  &  Co.  obtained  the  money  for  this 
loan  from  appellant,  and  Indorsed  the  note 
to  appellant,  who  thereafter  retained  It  In 
her  possession.  The  mortgage  was  placed 
of  reaard  on  May  21,  1919.  No  assignment 
was  ever  made  of  the  mortgage  until  No- 
vember 18,  1920,  whm  the  assignee  of  Thom- 
as k  Co.  executed  an  assignment  of  the  mort- 
gage in  favor  of  appellant  On  Noveml)er 
19,  1919,  respondent  mailed  her  check  to 
Thomas  &  Co.  for  the  first  six  months'  in- 
terest, and  she  did  this  again  on  May  17, 
1920,  when  she  paid  the  second  installment 
of  interest;  Thomas  &  Co.  receipting  her 
each  time.  These  payments  were  remitted 
by  Thomas  &  Co.  to  appellant  On  June  7, 
1920,  respondent  paid  to  Thomas  &  Co.  $500 
on  account  of  the  principal  of  the  loan.  This' 
money  was  never  paid  by  Thomas  &  Ck>. 
to  appellant,  but  some  time  prior  to  July  10, 
1920,  the  company  became  insolvent,  and  on 
that  date  appellant  for  the  first  time  com- 
municated with  respondent  and  asked  that 
in  the  future  interest  be  mailed  to  her,  say- 
ing, "Since  Mr.  Thomas  has  failed,  we  will 
do  business  direct  with  our  clients."  It  is 
shown  by  the  testimony  that  in  addition  to 
the  loan  In  question,  Thomas  &  Co.  had  hand- 
led four  other  loans  for  appellant  and  her 
fttmily,  and  she  was  familiar  with  their 
way  of  doing  bustness. 

It  is  contended  by  appellant  that  Tbomafl 
&  Co.  was  the  agent  of  resx>ondent  from  the 
fact  that  respondent  had  their  services  In  se- 
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cntlng  the  loan  and  paid  tbem  a  commls- 
Blon,  and  this  may  be  true;  but  she  farther 
contends  that  afterwards,  In  making  the  In- 
terest payments  and  the  payment  of  princi- 
pal to  the  payee  in  the  ohligation,  this  pMKe 
continued  to  be  respondent's  agent  'S^Bi 
this  we  cannot  agree.  Respondent  was  one 
of  the  parties  to  the  transaction,  and  the 
only  other  party  she  knew  in  the  matter  was 
Thomas  &  Co.  On  the  other  hand,  we  think 
the  evidence  clearly  shows  that  Thomas  & 
Co.  were  the  agents  of  appellant,  and  when 
she  allowed  them  to  make  her  collections  of 
Interest,  and  while  the  obligation  continued 
to  stand  in  their  names,  the  respondent  was 
jnstifled  in  assuming  that  they  had  author- 
ity to  receive  payments  of  principal,  as  well 
as  of  interest.  We  think  that  this  Is  so 
well  established  that  it  is  not  necessary  to 
pass  upon  the  effect  of  the  failure  of  appel- 
lant to  secure  and  file  an  assignment  of  the 
mortgage. 
Judgment  affirmed. 

PARKBR,  0.  X,  and  IiIAIN,  HOLOOMB, 
and  B1&.CKINT0SH,  JJ.,  concur. 


WHITE  V.    KLINE  et  al.      (No.    16636.) 

(Supreme  (Tourt  of  Washington.    March  8, 
1922.) 

MBBlclpal  corporations  €=>705(l I) —Violation 
of  ordinance  by  plaintiff  must  be  pnKlmate 
cause  of  Injury  to  bar  reoovery.        ^ 

Though  plaintiff  was  negligent  in  permitting 
his  son,  under  18  years  of  age,  to  operate  a 
motor  vehicle  without  obtaining  a  permit  as  re- 
quired by  a  city  ordinance,  be  may  recover  for 
injury  to  the  truck  from  collision  with  defend- 
ant's motor  bus,  unless  such  negligence  of  the 
plaintiff  was  the  proximate  cause  of  the  injury. 

Department  2. 

Appeal  from  Snp^or  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  N.  G.  White  against  Frank  Kline 
and  others.  From  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Morris  B.  Sachs,  of  Seattle,  for  appellantis. 
Shorett,  McLaren  &  Shorett,  of  Seattle,  tor 
respondent. 

MACKINTOSH,  J.  This  action  for  dam- 
ages, arising  out  of  an  aattHuobile  collision, 
was  tried  to  the  court  without  a  Jury  and 
resulted  in  Judgment  In  favor  of  the  plain- 
tiff. 

The  city  ordinance  of  Seattle^  where  the 
collision  occurred,  makes  it  a  inlsdemeanor 
for  any  person  under  the  age  of  18  years  to 


drive  or  operate  a  motor  vehicle  without 
first  obtaining  a  permit     The  oolUaion  in 

this  case  occurred  between  respondent's  auto 
truck  and  appellants'  taxicab.  The  respond- 
ent'! son,  who  was  less  than  18  years  of  age, 
was  at  the  time  driving  the  truck  without 
having  obtained  a  permit.  Frank  Kline,  one 
of  the  appellants,  was  the  driver  of  the  tax- 
icab. 

This  appeal  presents  a  question  at  fact 
and  a  question  of  law.  It  is  the  claim  of  ap- 
pellants that,  because  the  respondent  at  the 
time  of  the  accident  was  operating  his  truck 
in  violation  of  the  ordinance,  such  negligence 
prevents  his  recovery.  Of  course,  it  is  neg- 
ligence per  Be  to  operate  a  vehicle  without 
complying  with  the  positive  requirements  of 
a  statute  or  ordinance  in  regard  to  such 
operation,  but  that  does  not  mean  that  the 
person  guilty  of  neglig«ice  in  that  respect 
cannot  recover  against  some  one  else  whose 
negligence  immediately  occasioned  the  in- 
Jury.  Negligence  arising  from  the  violation 
of  a  statute  has  the  same  effect  as  any  other 
negligence.  If  it  is  not  the  proximate  cause 
of  the  Injury,  it  will  avoid  liability  the  same 
as  any  other  negligence.  This  court  has 
sanctioned  this  rule  heretofore  In  Bnrlie  v. 
Stephens,  113  Wash.  182,  193  Pac  684,  Koch 
V.  City  of  Seattle,  113  Wash.  583,  194  Pac. 
672,  and  Greater  Motors  v.  Taxi  Go.  (Wash.) 
197  Pac.  327. 

The  rule  is  generally  recognized  that  the 
violation  of  the  law  must  be  the  proximate 
cause  of  the  injury  suffered  In  order  to  bar 
the  injured  party's  right  of  recovery.  If  there 
is  no  causal  relation  between  the  violation 
of  the  law  and  the  happening  of  the  acci- 
dent, the  right  of  recovery  remains.  Lang  v. 
New  York  Central  Railway  Co.,  255  U.  S.  455> 
41  Sup.  Ct  381,65L.Ed.729;Moranv.Dl<*- 
insoD,  204  Mass.  559,  90  N.  B.  1150,  48  Ia  B.  A. 
(N.  S.)  675;  Bourne  v.  Whitman,  209  Mass. 
155,  05  N.  E.  404,  85  L.  R.  A.  (N.  S.)  701; 
Conroy  v.  Mather,  217  Mass.  91,  104  N.  E. 
487,  52  L.  R.  A.  (N.  S.)  801;  Lockridge  v. 
Railway  Co.,  161  Iowa.  74,  140  N.  W.  834, 
Ann.  Cas.  1916A,  158;  Armstead  v.  Loons- 
berry,  129  Minn.  34,  151  N.  W.  642,  L.  R.  A. 
1915D,  628;  Derr  v.  Railway  Co.,  168  Wia. 
234,  157  N.  W.  753;  Gllman  v.  Bailway  Co, 
93  Vt  340,  107  Atl.  122;  Tahachi  Shlmoda  t. 
Bundy,  24  Cal.  App.  675,  142  Paa  100. 

Upon  the  question  of  fact  the  evidence  Is 
well-nigh  conclusive  that  the  appellants  were 
guUty  of  negligence  which  caused  the  acci- 
dent 

We  see  no  reason  for  disturbing  the  lodg- 
ment of  the  trial  court  either  on  the  law  or 
the  facts,  and  it  is  therefore  affirmed. 

PARKER,  O.  X.  and  HOLCOMB,  HOVfl'Z. 
and  MAIN,  JJ.,  concur. 


^ssFor  otber  easei  see  sams  topic  and  KEY-N'UMBBR  In  all  Key-Numbered  Dlgaata  and  ladexw 


Digitized  by 


Google 


Wash.) 


STATE  V.  SUPERIOB  COURT 

(J04  P.) 


797 


STATE  m  rel.  CARPENTER,  SebMi  District 

Cloilc  V.  SUPERIOR  COURT  FOR  KING 

COUNTY  et  al.    (No.  17095.) 

(Snpreme  Oonrt  of  Washington.    Feb.  25, 
1922.)  , 

1.  MandamuB  9=>I8&— Judgmeat  of  mandamofi 
ralatlag  to  notloa  of  alectlon  held  rovtowabio 
by  certiorari;  roviaw  by  appeal  beiag  too 
late. 

A  derk  of  a  sdiool  district  was  entitled 
to  have  a  judgment  against  him  in  a  mandamuB 
proceeding  concerning  the  giving  of  notice  of 
an  election  reviewed  in  the  Sapreme  Court 
in  a  certiorari  proceeding,  where  the  election 
mnst  necesaarily  occur  before  an  appeal  from 
the  judgment  could  be  heard. 

2.  Sohools  and  school  districts  «=350— Statute 
changing  time,  plaoe,  and  manner  of  holding 
•lections  held  applicable  to  districts  of  third 
class  In  class  A  ooaatlas  and  counties  of 
first  oiass. 

Laws  1921,  n  179,  changing  the  time, 
place,  and  manner  of  holding  school  elections, 
is  applicable  to  a  district  of  the  third  class  in 
class  A  counties  and  counties  of  the  first  class, 
and  supersedes  the  election  provisions  of  the 
General  Sdiool  Law  (Bern.  Codel  1915,  {{ 
4657-1663). 

3.  Sohools  and  school  districts  «s»46--Stat- 
ota  relating  to  eloctlons  not  Invalid  for  fall- 
ing to  provide  method  for  oaavasslsg  votss. 

Laws  1921,  p.  179,  changing  the  time,  place, 
and  manner  of  holding  school  and  munidpal 
elections,  is  not  invalid,  unworkable,  and  un- 
certain in  that  it  fails  to  provide  any  method 
tor  the  canvassing  of  the  votes  of  school  elec- 
tions by  any  canvassing  board  or  body  other 
than  the  counting  and  canvassing  of  the  votes 
in  each  particular  voting  prednct. 

4.  Elections  $=»259— Canvassing  of  votes  a 
ministerial  dnty. 

An  officer  or  body  authorized  to  canvass 
election  returns  performs  only  a  ministerial 
duty,  which  duty  is  summing  up  of  the  returns 
as  a  inere  matter  of  arithmetic  and  dedaring 
the  result  of  the  election,  unless  the  statute 
expressly  gives  such  officer  or  board  some  ad- 
ditional power. 

5.  Schools  and  school  distrlots  «s»50— Eloction 
returns  to  bo  made  to  school  beard  In  third 
oiass  district. 

Under  Laws  1021,  p.  179,  changing  the 
time,  place,  and  manner  of  holding  school  and 
municipal  elections,  the  returns  in  an  election 
in  a  school  district  of  the  third  class  in  dass  A 
counties  and  counties  of  the  first  class  must  be 
made  to  the  district  board  of  directors;  Bern. 
Code  1915,  f  46^,  being  superseded. 

&  Schools  and  school  districts  <e=350— Statute 

relating  to  sieetlons  not  Ineffectual  In  dis- 

triot  whose  boundaries  do  not  odnoldo  with 

boundaries  of  eleotioa  precincts. 

Laws  1921,  p.  179,  changing  the  time,  place, 

and  manner  of  holding  school  and  munidpal 

elections,  is  not  ineffectual  in  a  school  district 

whose  boundaries  are  not  coinddent  with  the 


boundaries  of  the  dection  precinct  as  duly  es- 
tablished within  the  county,  as  the  qualifica- 
tions of  the  voter  can  be  tested  by  the  pre- 
dnct election,  officers. 

7.  Schools  aad  school  districts  «=950— Else- 
tion  statute  not  dafoctlve  as  failing  to  pro- 
vide method  for  submission  of  propositions 
to  olootors. 
Laws  1921,  p.  179,  changinig  the  time,  place, 
and  manaer  of  school  and  munidpal  elections, 
is  not  defective  as  to  a  school  district  of  the 
third  dase  in  dass  A  coimties  and  counties  of 
the  first  dass,  in  that  there  is  no  method  pro- 
vided by  which  propositions  to  be  voted  on  by 
electors  of  the  district  at  a  particular  elec- 
tion may  be  placed  on  the  ballot,  since  under 
section  6  of  the  act  it  becomes  the  duty  of  the 
general  'election  board  or  body,  consisting  of 
the  chairman  of  the  county  commissioners,  the 
county  auditor  and  the  prosecuting  attorney, 
to  place  on  the  ballot  all  propositions  which  the 
officers  of  the  district  are  authorized  to  submit 
to  the  voters  thereof,  and  such  body  may  be 
advised  in  appropriate  offidal  manner  by  the 
district  officers  as  to  the  questions  to  be  sub- 
mitted. 

Department  1. 

Certiorari  by  the  State,  on  the  relation  at 
F.  B.  Carpenter,  as  Clerk  of  School  District 
Nb.  183  of  King  County,  to  review  a  Judg- 
ment against  relator  of  the  Superior  Court, 
for  that  County,  and  Otis  W.  Brinker,  Judge 
thereof.    Judgment  reversed. 

Maloidm  Douglas  and  Arthur  Schraiiim, 
Jr.,  both  of  Seattle,  for  nUatar. 

Geo.  F.  Hannan,  of  Seattle,  for  respond- 
ent 

PABKBB,  0.  3.  [1]  This  is  a  cerUorarl 
proceeding  in  tblB  court,  in  which  the  rela> 
tor,  F.  B.  Carpenter,  as  derk  of  school  dip- 
trict  No.  183  of  King  county,  seeks  review 
and  reversal  of  a  Judgment  of  the  superior 
court  for  that  county,  which  Judgment 
awarded  a  writ  of  mandamus  against  him  as 
clerk  of  that  school  district  It  is  conceded 
that  the  relator  is  entitled  to  have  that 
Judgment  reviewed  in  this  court  by  this  pro- 
ceeding; since  an  appeal  therefrom  would  be 
inadequate,  because  the  controversy  has  to 
do  with  the  giving  of  notice  of  election, 
which  must  necessarily  occur  before  an  ap- 
peal from  the  Judgment  could  be  heard  in 
this  court. 

[2]  The  relator  has  at  all  times  been  the 
duly  qualified  and  acting  clerk  of  school  dis- 
trict No.  183  of  King  county,  which  is  a 
school  district  of  the  third  class,  having  only 
one  schoolhouse  therein.  King  county  is  a 
dass  A  county.  The  boundaries  of  the  dis- 
trict are  not  coinddrait  with  the  boundaries 
of  duly  established  voting  precincts;  that 
Is,  some  of  the  voting  precincts  lie  partly 
within  and  partly  without  the  district.  On 
February  7,  1922,  W.  L.  Carpenter,  an  elec- 
tor, property  owner,  and  taxpayer  of  the  dls- 
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trict  CMnmenced  an  action  In  the  superior 
court  for  King  county,  seeking  a  writ  of 
mandamus  against  tills  relator,  F.  B.  Car- 
penter, as  clerk  of  the  district,  commanding 
him  to  give  and  publish  notice  of  a  general 
school  election  of  the  district,  to  be  held  ajt 
the  schoolhouse  therein  on  the  first  Saturday 
of  March,  1922^  or  to  give  and  publish  no- 
tice of  a  generm  school  election  of  the  dis- 
trict, to  be  held  at  the  schoolhouse  therein 
on  the  first  Tuesday  after  the  first  Monday 
of  May,  1922.  This  action  was  Instituted 
after  demand  made  by  W.  L.  Carpenter  up- 
on F.  B.  Carpenter,  as  clerk  of  the  district, 
and  refnsal  by  the  latter  to  comply  there- 
with. The  controversy  In  the  superior  court 
in  the  mandamus  proceeding  was,  as  it  Is 
here,  as  to  whether  the  provisions  of  chapter 
61,  Laws  of  1921,  changing  tlie  time,  place, 
and  manner  of  holdiiig  school  and  municipal 
elections,  are  valid  and  applicable  with  ref- 
erence to  school  districts  of  the  third  class 
in  class  A  counties  and  counties  of  the  first 
class;  or  wjiether  the  general  school  law 
with  reference  to  school  elections,  as  it  exist- 
ed prior  to  the  enactment  of  chapter  61, 
Laws  of  1921,  remains  the  controlling  law  as 
to  school  elections  in  such  school  districts. 
This  question  having  been  submitted  to  the 
superior  court  for  final  decision  upon  facts 
above  noticed,  judgment  was  rendered  there- 
in awarding  a  writ  of  mandamus  against 
the  relator,  as  clerk  of  the  district,  com- 
manding him  to  give  notice  "of  the  regnlat' 
annual  school  election  at  the  schoolhouse  in 
said  district  for  the  first  Saturday  In  March, 
1922."  As  evidencing  the  ground  upon 
which  the  superior  court  rested  its  Judgment, 
we  note  therein  the  following: 

■"It  is  now  ordered  and  adjudged,  that  ciiap- 
ter  61,  Laws  of  1921,  are  (is)  inoperative  and 
void  in  so  far  as  it  affects  the  aforementioned 
school  district  No.  183,  and  the  election  in  said 
school  district  sliould  be  held  nnder  the  laws 
that  existed  prior  to  the  passage  of  said  act." 

The  law  of  1921  was  enacted  by  the  Legis- 
lature of  that  year,  manifestly  for  the  pur- 
pose of  having  all  elections  in  class  A  coun- 
ties and  counties  of  the  first  class,  other  than 
state,  county,  certain  other  specified  elec- 
tions, held  nnder  a  unified  system  on  tlie 
same  day  of  the  years  within  which  such 
elections  must  be  held.  In  so  far  as  we  need 
here  notice  the  language  of  that  law.  It  reads 
as  follows:  , 

"'Sea  2.  That  rfl  city,  town,  township, 
school  district,  port  district,  park  district,  ir- 
rigation district,  dike  district,  drainage  dis- 
trict, drainage  improvement  district,  diking 
improvement  district,  river  improvement  dis- 
trict, commerdal  waterway  district,  and  all  oth- 
er muiicipal  and  district  elections  whether  gen- 
eral or  special,  and  whether  for  the  election 
of  municipal  or  district  officers  or  for  the  sub- 
mission to  the  voters  of  any  city,  town,  or 
township  or  district  of  any  question  for  their 
adoption   or  approval   or   rejection,    shall   be 


held  in  class  A  coanties  and  eonnties  of  the 
first  class  on  the  first  Tnesday  after  the  first 
Monday  in  May  in  the  year  in  which  they  may 
be  called.    •    •    • 

"Sec.  5.  It  shall  be  the  duty  of  the  chair- 
man of  the  board  of  county  commissioners, 
the  county  auditor  and  the  prosecuting  attor- 
ney in  class  A  counties  and  countiee  of  the 
first  class  in  all  city,  town  and  district  elec- 
tions held  under  the  provisions  of  this  act  to 
provide  places  for  holding  elections,  to  ap- 
point the  election  officers,  to  provide  for  their 
compcbsation,  to  provide  ballot  boxes  and 
ballots  or  voting  machines,  poll  books  and  tally 
sheets,  and  deUver  tbem  to  the  election  of- 
ficers at  the  polling  places,  to  publish  and  post 
notices  of  calling  such  elections  in  the  manner 
provided  by  law,  and  to  apportion  to  each  city, 
town  or  district  its  share  of  the  expense  of 
such  election. 

"Sec.  6.  The  election  officers  herein  above 
provided  for  shall  conduct  such  elections  and 
shall  receive  and  deposit  ballots  cast  thereat 
in  the  proper  and  respective  ballot  boxes  and 
shall  count  said  ballots  and  make  return  there- 
of to  the  proper  officers  of  the  respective  cities, 
towns  and  districts  in  the  manner  provided  by 
law:  Provided,  however,  there  shall  be  but 
one  set  of  election  officials  in  each  prednct. 

"Sec.  7.  At  every  election  held  under  the 
provisions  of  this  act,  the  polls  shall  be  kept 
open  from  eight  o'clock  a.  m.  to  eight  o'clock 
p.  m.,  and  all  qualified  electors  who  shall  l>e  in- 
side of  the  polling  place  at  eight  o'clock  p.  m. 
shall  be  allowed  to  cast  their  ballots  at  such 
election." 

If  these  provisions  of  the  1921  law  be  held 
operative  and  controlling  in  the  conduct  of 
school  elections  in  school  districts  of  the 
third  class  in  class  A  counties  and  countiea 
of  the  first  class  they  supersede  the  election 
provisions  of  the  General  School  Law,  sec- 
tions 4657-4663,  Rem.  Code,  relating  to  the 
manner  and  time  of  holding  school  elections 
and  making  returns  and  record  thereof,  In 
districts  of  the  third  class  In  class  A  coun- 
ties, and  counties  of  the  first  class.  The  con- 
tention made  in  support  of  the  niperior 
court's  Judgment,  here  on  review,  is,  speak- 
ing generally,  that  the  law  of  1921  is  by  its 
terms  so  uncertain  and  unworkable  as  to 
render  it  void  and  of  no  effect  In  so  far  as  it 
relates  to  elections  in  school  districts  of  Uie 
third  class  in  class  A  counties  and  coun- 
ties of  the  first  class. 

[3, 4]  It  is  argued  that  the  law  is  unwork- 
able and  uncertain,  in  that  it  fails  to  provide 
any  method  for  the  canvassing  of  the  votes 
of  such  school  elections  by  any  canvassing 
board  or  body,  other  than  the  counting  and 
canvassing  of  the  votes  in  each  particular 
vothig  precinct  of  the  district ;  that  is,  tliat 
there  is  not  provided  any  one  canvassing  of- 
ficer, board,  or  body  to  declare  the  ultinuits 
result  of  the  election  from  the  returns  of  the 
precinct  election  oflicers.  It  is  tme  that  this 
new  law  does  not  provide  for  so  determining 
the  ultimate  result  of  the  election,  bnt  this  as- 
sumed defect  and  uncertainty  in  the  law,  we 


Digitized  by 


Google 


Wash.) 


STATE  V.  SUPERIOB  COURT 

(204  P.) 


think,  does  not  render  an  election  held  there- 
under ineffectual,  since  It  is  provided  there- 
in that  the  election  officers — manifestly 
meaning  the  precinct  election  officers — "shall 
count  said  ballots  and  make  return  thereof 
to  the  proper  officers  of  the  respectiTe  •  •  • 
districts.  •  •  » "  Assuming  for  the  pres- 
ent that  it  can  be  determined  who  are  the 
"proper  officers  of  the  •  •  •  districts" 
to  whom  the  precinct  election  officers  shall 
make  return,  it  becomes  at  once  apparent 
that  the  returns  made  by  the  election  pre- 
cinct officrs  will  all  find  their  way  into  the 
hands  of  some  person  or  persons  authorized 
to  receive  them  who  will  become  the  law- 
ful custodian  thereof.  When  all  of  the  elec- 
tion returns  of  the  particular  district  are 
so  collected  together  in  the  lawful  custody 
of  the  proper  officer  or  officers  of  the  district 
there  will  then  be  in  one  place,  manifestly 
accessible  to  all  who  are  interested,  a  com- 
plete record,  which  by  computation  capable 
of  being  made  by  any  one  versed  In  the  most 
elementary  principles  of  arithmetic  will  show 
who  has  become  the  duly-elected  candidate 
for  office,  and  ^  so  whether  or  not  any  prop- 
osition voted  upon  has  been  adopted  or  re- 
jected by  the  voters. 

It  seems  to  us  that  the  mere  fact  that  the 
result  of  the  election,  both  upon  the  question 
of  choosing  officers  and  upon  the  adoption  or 
rejection  of  a  submitted  proposition,  is  not 
further  evidenced  by  some  official  summing 
up  of  the  votes  pro  and  con,  does  not  argue 
that  any  such  election  would  fall  to  become 
effective.  It,  of  course,  must  be  conceded 
that,  if  the  election  machinery  provided  by 
statute  were  so  defective  that  there  would 
be  no  record  of  a  counting  or  canvassing  of 
the  votes  either  by  the  precinct  officers  or  by 
some  central  Canvassing  board,  the  election 
would  fall  of  results,  and  that  it  would  un- 
der such  circumstances,  of  course,  not  de- 
cide anything.  But  that  Is  not  this  case. 
Under  the  law  of  1921  the  precinct  election 
officers  of  each  partlclar  prednct  "count," 
that  is,  "canvass,"  the  votes  cast  in  their 
precinct;  and  when  that  Is  done  and  the  re- 
turns 60  made  from  each  precinct  are  all 
brought  together  In  one  place  In  charge  of 
the  proper  officer  or  officers  of  the  district, 
the  ultimate  result  of  the  election  is  rendered 
Just  as  certain  as  if  after  the  lodging  of  the 
returns  with  such  proper  officer  or  officers, 
they  were  summed  up  and  the  total  vote  pro 
and  con  as  to  candidates  and  propositions 
declared  by  some  central  officer  or  body. 
We  recognize  that  It  la  usual  for  election 
laws  to  have  such  total  result  computed  and 
declared  by  some  central  officer  or  body,  but' 
this  we  think  is  more  a  matter  of  conven- 
ience and  efficiency  than  an  absolute  legal 
necessity.  It  Is  the  ftict  of  the  holding  of 
the  election  and  making  some  official  record 
thereof,  from  which  the  result  can  certainly 
be  determined,  that  renders  the  election  ef- 


fective, rather  than  the  canvassing  of  the 
vote  or  the  determining  of  the  result  and 
making  a  record  thereof  In  any  particular 
manner.  It  is  elementary  law  that  an  of- 
ficer or  body  authorized  to  canvass  election 
returns  performs  only  a  ministerial  duty, 
which  duty  is  the  summing  up  of  the  re- 
turns as  a  mere  matter  of  artithmetic  and 
declaring  the  result  of  the  election,  unless 
the  statute  expressly  gives  such  officer  or 
board  some  additional  power,  which  but  few 
statutes  do.  0  R.  O.  I*  1110;  20  0.  J.  200; 
McCrary,  Elections  (4th  Ed.)  |  261;  Paine, 
Elections,  {  603,  etc.  • 

Of  course  a  central  canvassing  body  or 
officer  must  decide  upon  the  genuineness  and 
regularity  of  the  returns,  but  that  is  done  by 
reference  to  the  face  of  the  returns.  No 
decisions  have  been  called  to  our  attention, 
nor  have  we  been  able  to  find  any  within  the 
short  time  at  our  disposal,  holdng  that  the 
failure  of  a  statute  to  provide  for  the  can- 
vass of  election  returns  by  some  central  can- 
vassing officer  or  body  will  render  the  elec- 
tion ineffectual,  when  the  votes  have  been 
counted  and  canvassed  by  the  precinct  elec- 
tion officers  in  their  several  precincts  and  re- 
turn thereof  made  in  compliance  with  law 
to  some  one  central  official  custody,  and  such 
returns,  by  computation,  will  with  certainty 
evidence  the  result  of  the  election. 

[S]  Now,  are  we  correct  In  assuming  that 
there  are  some  proper  officers  or  officer  of  a 
school  district  of  the  third  class  to  whom 
the  election  precinct  officers  provided  for  by 
the  act  of  1021  shall  make  their  return  of 
the  result  of  the  election  In  their  respective 
precincts?  This  law  does  not  in  terms  tell 
us  what  officers  or  officer  of  the  district  shall 
receive  and  have  the  custody  of  the  returns; 
but  it  seems  to  us  that.  In  view  of  the  fact 
that  the  board  of  directors  of  the  school  dis- 
trict has  general  supervision  over  its  affairs 
and  custody  of  its  property  and  papers,  It 
by  its  clerk  becomes  the  lawful  custodian  of 
aU  records,  documents,  and  papers  belonging 
to  the  district ;  from  which  it  follows  that 
the  election  returns  must  be  made  to  the  dis- 
trict board  of  directors — that  is,  the  returns 
shall  be  deposited  with  the  clerk  of  the  dis- 
trict, which  in  effect  places  them  lu  posses- , 
sion  of  the  board.  There  may  be  some  room 
for  arguing  that  the  returns  should  be  made' 
by  the  precinct  election  officers  to  the  county 
superintendent  of  schools,  in  view  of  the 
provisions  of  Section  4662,  Rem.  Code,  of  the 
general  school  election  law ;  since  that  sec- 
tion provides,  among  other  things,  that,  fol- 
lowing a  school  election  held  under  that  gen- 
eral law,  "the  clerk  of  the  election  shall  for- 
ward the  poll  sheet  thereof  to  the  county 
superintendent,  who  shall  preserve  the  same 
on  ffie  In  his  office";  but  that,  we  think,  la 
also  superseded  by  the  language  of  section 
6  of  the  1021  law  above  quoted,  that  the 
election  officers,  meaning,  of  course^  the  pre- 
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cinct  election  officers,  shall  "make  return 
tbereot  to  the  proper  officers  of  the  respective 
•    •    •    districts." 

[I]  It  is  farther  argued  that  the  law  of 
1921  is  rendered  uncertain  and  Ineffectual, 
with  reference  to  districts  such  as  here  in- 
TolTed,  because  of  the  fact  that  the  bound- 
aries of  this  particular  district,  as  proba- 
bly the  boundaries  of  many  others,  are  not 
coincident  with  the  boundaries  of  the  election 
precincts  as  duly  established  within  the 
county;  but  we  do  not  think  that  makes  the 
law  unwoiicable.  Of  course,  where  an  elec- 
tion precinct  lies  partly  within  aud  partly 
without  the  school  district,  only  qualified 
voters  who  live  within  that  portion  of  the 
election  precinct  within  the  district  are  qual- 
ified to  vote  at  the  scfaool  election.  We  fail 
to  see  why  such  qualification  of  the  voter 
cannot  be  tested  by  the  precinct  election  of- 
ficers, as  the  law  requires,  as  well  as  any 
other  qnaliflcatlon  of  the  voter  may  be  test- 
ed as  the  law  requires. 

[7]  It  Is  farther  argued  that  the  law  of 
1921  Is  defective  in  tliat  there  is  no  meth- 
od provided  by  which  propositions  to  be 
voted  upon  by  electors  of  the  district  at  a 
particular  Section  may  be  placed  upon  th«« 
ballot.  It  seems  to  us  that  a  reading  of  sec- 
tion 5  of  the  act  above  quoted  will  at  once 
render  it  plain  that  it  becomes  the  duty  of 
the  general  election  board  or  body,  consist- 
ing of  the  chairman  of  the  connty  commis- 
sioners, the  county  auditor,  and  the  pros- 
ecuting attorney,  to  place  upon  the  election 
ballot,  in  appropriate  form  not  only  the  ques- 
tion of  the  election  of  officers  but  also  any 
other  proposition  which  the  officers  of  the 
district  are  authorized  to  submit  to  the  vot- 
ers thereof.  It  is  true  that  the  chairman  of 
the  county  board,  the  county  auditor  and 
the  prosecating  attorney,  as  the  board  or 
body  to  provide  for  the  elections,  may  not  be 
obliged  to  take  notice  of  what  prepositions 
the  proper  officer  of  the  district  may  desire 
to  submit  to  the  voters  of  the  district,  with- 
out being  advised  in  some  appropriate  official 
manner  by  the  proper  officers  of  the  district; 
bat  when  they  are  so  officially  advised,  It 
seems  plain  that  it  would  become  their  duty 
to  pat  such  question  in  appropriate  form  up- 
on the  ballot. 

We  are  of  the  opinion  that,  while  this  law 
of  1921  is  not  as  complete  in  details  as  is 
desirable.  It  is  not  so  uncertain  in  the  re- 
spects here  noticed  as  to  render  it  unwork- 
able to  the  extent  that  the  conrts  are  privi- 
leged to  hold  it  ineffectual  and  void  for  un- 
certainty with  reference  to  school  elections 
in  school  districts  of  the  third  dass  In  class 
A  counties  and  counties  of  the  first  dass. 
It  follows  that,  since  the  enactment  of  the 
1921  law,  the  clerks  of  school  districts  of  the 
third  class  In  dass  A  counties  and  counties 
of  the  first  class  are  neither  required  nor 


f  authorized  to  give  any  notice  for  the  holding 
of  elections  either  upon  the  first  Saturday  of 
March  or  the  first  Tuesday  after  the  first 
Monday  of  May ;  but  that  the  notice  for  the 
election  of  such  districts  to  be  held  in  each 
year  is  to  be  given  by  the  board  of  connty 
commissioners,  the  connty  auditor,  and  the 
prosecuting  attorney  imder  the  law  of  1921. 
The  Judgment  of  the  superior  oonrt  award- 
ing a  writ  of  mandamus  against  the  relator. 
F.  B.  Carpenter,  as  clerk  of  school  district 
No.  183  of  King  county.  Is  reversed,  and  the 
writ  Issued  in  pursuance  of  that  Judgment 
quashed  and  set  aside. 

MITCHELL,   HOLCOMB,  and  MACKIN- 
TOSH. JJ.,  concur. 


WILSON  V.  FAY  at  nx.    (No.  16818.) 

.(Supreme  Court  of  Washington.     March   13. 
1922.) 

1.  Vendor  and  parehaser  ^^i  14— Vendor's 
failure  to  fnmlsh  purohaser  a  copy  of  the 
contract  held  not  ground  for  rescission. 

Vendor's  failure  to  give  purchaser  a  copy 
of  the  contract  in  violation  of  his  agreement 
was  not  ground  for  rescission,  wliere  purchaser 
continued  for  almost  two  years  after  the  con- 
tract was  made  to  possess  the  property  and 
to  make  the  payments  called  for  at  the  bank 
where  the  other  copy  was  kept. 

2.  Vendor  and  pnrohassr  «s=>l44(2)— Punsbas- 
•r  who  bad  not  tendered  performaiiee  «»ald 
not  eomplain  ef  mortgage  not  dlstnrfelBg  bat- 
poeseeslen. 

Purchaser  who  was  in  possession  of  the 
property,  but  who  had  never  tendered  perform- 
ance of  the  contract,  could  not  complain  of  the 
existence  of  a  mortgage  upon  the  property 
which  did  not  disturb  her  possession,  not- 
withstanding vendor's  representation  that  prop- 
erty was  clear  of  incumbrances. 

Department  2. 

Appeal  from  Superior  Court,  King  (yOtmty: 
A.  W.  Frater,  Judge. 

Action  by  Sadie  M.  Wilson  against  I.  A. 
Fay  and  wife.  From  Judgment  rendered, 
both  parties  appeal.  Affirmed  on  plaintUTs 
appeal.    Reversed  on  defendant's  appeal. 

Robert  M.  Jones,  of  Seattle,  for  plaintiff. 
6111,  Hoyt  &  Frye  and  B.  U  Blewett.  all 
of  Seattle,  for  defendants, 

HOVEY,  J.  As  both  parties  to  this  action 
are  appealing,  we  wi%  contlnae  to  refer  to 
them  as  plaintiff  and  defendant.  The  plain- 
tiff brought  an  action  for  the  rescission  of  a 
contract  which  she  and  her  son  had  made 
with  the  defendant  for  the  purchase  of  some 
residence  property  in  Seattle.  The  contract 
was  made  November  25,  1918,  and  the  pur- 
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chase  price  was  $2,600. 
Tided  for  an  Initial  payment  of  |200  and 
monthly  payments  of  $25  each  with  interest 
at  7  per  cent,  payable  monthly.  There  has 
b«en  paid  upon  the  contract  a  total  of  $830. 
The  trial  court  mtered  judgment  rescinding 
the  contract  but  requiring  the  plaintUF  to 
credit  upon  the  amount  to  be  recovered  from 
the  defendant  an  allowance  for  rental  for 
the  use  of  the  property,  and  the  judgment  Is 
for  the  sum  of  $451.69.  The  contract  was  in 
duplicate,  one  copy  being  retained  by  the  de- 
fendant and  the  other  copy  placed  with  a 
bank  where  plalntlfF  made  her  payments. 

The  grounds  of  rescission  were  that  de- 
fendant had  agreed  to  give  the  plaintiff  a 
copy  of  the  contract  which  he  refused  and 
failed  to  do,  and  that  defendant  had  repre- 
sented the  property  as  being  clear  of  incum- 
brances, when  In  fact  there  was  a  mortgage 
for  $1,500  upon  this  and  other  property. 
Plaintiff  offered  testimony  to  support  these 
allegations,  and  the  defendant  admitted  that 
there  was  a  mortgage  upon  the  property 
which  he  had  paid  off  and  which  was  re- 
leased of  record  before  the  8UJ|t  was  brought 
and  denied  the  other  representations  alleged. 

[1]  As  to  the  first  ground  of  complaint, 
nven  though  we  accept  plaintiff's  version  of 
the  transaction,  she  continued  In  possession 
of  the  property  and  to  make  the  payments 
called  for  by  the  contract  at  the  bank  where 
the  other  copy  was  kept  for  almost  two 
years  after  the  contract  was  made. 

[2]  As  to  the  second-  ground  of  complaint, 
plaintiff  never  tendered  performance  of  the 
contract,  and  until  she  did  she  was  in  no 
position  to  complain  of  a  lien  upon  the  prop- 
erty whidi  did  not  disturb  her  possession. 

The  plaintiff  is  over  80  years  of  age,  and 
her  position  appeals  to  the  sympathy  of  the 
court  as  it  probably  did  to  the  trial  court; 
but  It  is  our  duty  to  follow  the  law,  and 
were  we  to  attempt  to  render  judgment  to 
fit  the  situation,  we  would  defeat  the  very 
object  sought  by  making  these  contracts  of 
such  doubtful  security  that  people  in  mod- 
erate circumstances  would  be  deprived  of 
any  opportunity  to  acquire  property  on  the 
limited  payment  plan  upon  anything  except 
onerous  terms  which  would  justify  the  risk 
that  the  seller  would  be  taking. 

As  this  is  a  suit  in  equity  and  the  defend- 
ant has  asked  for  a  judgment  for  possession 
of  the  property,  It  will  be  the  Judgment  of 
this  court  that  plaintiff  shall  have  90  days 
after  the  going  down  of  the  remittitur  within 
which  to  reinstate  her  contract  and,  falling 
this,  that  the  defendant  be  restored  to  pos- 
session of  the  property  and  the  contract  be 
canceled. 

Affirmed  on  plaintiff's  appeal.  Iteversed 
on  defendant's  appeal. 

PARKESt,  C.  J.,  and  MAIN,  HOLGOBIB, 
and  BIACKINTOSH,  JJ.,  concur. 
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RUDE  V.  COULTER  TOW  BOAT  CO. 
(No.  16842.) 

(Supreme  Ck>ait  of  Waabington.    March  9, 
1922.) 

LandionI    and   tenant   «5>23l  (8)— Finding    of 
verbal  lease  with  flxod  rental  keiii  not  sus- 
tained by  evidenoe. 
In  an  action  to  recover  rent  for  115  months 
under  a  verbal  lease,  a  finding  of  the  existence 
of  such  lease  held  not  sustained  by  the  evi- 
dence, property  being  occupied  under  a  mutual 
nnderRtanding    that    courtesies   would    be   ez- 
ohnnged    and    that    certain    services    rendered 
were  intended  to  offset  any  compensation  for 
use  of  the  property. 

Department  2. 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty; W.  A.  Reynolds,  Judge. 

Action  by  C.  O.  Rude  against  the  Coulter 
Tow  Boat  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lant. 

Edward  M.  Connelly  and  Welsh  &  Welsh, 
aU  of  Raymond,  for  respondent. 

SIACKINTOSH,  J.  The  plahitiff  wants  $8 
a  month  as  rental  of  a  tract  of  land  for  a 
period  of  115  months,  or  $690. 

His  complaint  and  his  evidence  are  that 
on  AprU  10,  1909,  he  entered  into  a  verbal 
lease  and  agreement  with  the  appellant,  by 
which  he  leased  the  premises  at  that  rate, 
payable  each  and  every  month.  The  appel- 
lant, who  was  already  In  possession,  con- 
tinued there  until  November  10,  1917.  The 
appellant  denies  that  any  lease  had  ever  been 
made.  The  trial  court  found  there  had  been 
one  made — we  are  compelled  to  find  from 
the  evidence  that  there  was  no  lease.  The 
testimony  preponderates  so  greatly  against 
the  trial  court  on  this  question  that  we  am 
forced  to  reverse  the  case. 

The  respondent  himself  was  the  only  one 
who  testified  to  the  making  at  the  lease,  and 
he  is  squarely  contradicted  by  the  manager 
of  the  appellant  with  whom  he  testified  he 
had  the  conversations  on  the  subject.  The 
respondent  is  also  contradicted  by  the  attend- 
ant facts  and  circumstances,  some  of  which 
are  that  for  the  entire  period  no  claim  was 
ever  made  for  any  rent,  no  bills  presented, 
and  no  efforts  made  towards  collection.  We 
are  satisfied  that  the  property  was  occupied 
under'  a  mutual  understanding  that  courte- 
sies would  be  exchanged  between  the  re- 
spondent and  the  appellant,  and  that  the  ap- 
pellant's services  in  hauling  sand  and  gravel 
and  other  material  for  the  respondent  were 
Intended  to  and  did  offset  any  compensation 
for  the  use  of  the  respondent's  property. 

Some  suggestion  is  made  that  the  respond- 
ent might  be  entitled  to  recover  for  the  rea- 
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sonable  value  of  £he  use  of  bis  property.  The 
complaint  is  put  squarely  upon  a  verbal  lease 
with  a  tlxed  rental.  No  amendment  was 
asked  for  at  tbe  trial,  if  tbat  had  been  per- 
missible. There  was  no  change  of  the  action 
to  one  of  quantum  meruit,  nor  was  any  testi- 
mony introduced  upon  that  theory. 

For  the  reasons  stated,  the  judgment  is 
reversed. 

PARKER,  0.  J.,  and  HOLCOMB,  MITCH- 
ELL, and  HOVBY,  JJ.,  concur. 


MULLINS  SAWMILL    CO.    v.    WOOLFOLK. 

(NO.  1677.) 

(Supreme  Court  of  Wasbington.    March  8, 
1922.) 

ApiMal  and  error  «=36S5(3)  —  Statement  of 
facts  strieken  where  no  error  was  baseil  on 
•xolutlon  of  tostimony  and  no  exceptions  tak- 
en to  findings. 
Where  there  was  no  error  predicated  upon 
exclusion  of  testimony  and  no  exceptions  were 
taken  to  the  findings  of  fact  as  signed,  the  re- 
spondent's motion  to  strike  the  statement  of 
facts  mnst  be  granted. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Austin  B.  Griffith,  Judge. 

Action  by  the  Mullins  Sawmill  Company, 
a .  corporation,  against  L.  H.  Woolfolk. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Vince  H.  Faben,  of  Seattle,  for  appellant 
Raymond  O.  Wright,  of  Seattle,  for  re- 
spondent. 

PBR  CURIAM.  In  this  case  tbe  trial 
court  made  findings  of  fact  and  conclusions 
of  law  and  entered  Judgment  thereon.  No 
exceptions  were  taken  to  the  findings  of  fact 
as  signed.  The  respondent  has  Interposed  a 
motion  to  strike  the  statement  of  facts  for 
that  reason.  Under  tbe  prior  rulings  of 
this  court  the  motion  must  be  granted;  there 
being  no  error  predicated  upon  the  exclusion 
of  testimony.  Peters  v.  Lewis,  33  Wash.  617, 
74  Pac.  815 ;  Shaw  v.  Senesh,  37  Wash.  457, 
79  Pac.  1007;  Horrell  v.  California,  etc., 
Ass'n,  40  Wash.  631,  82  Pac.  889;  Crowe  & 
Co.  V.  Brandt,  00  Wash.  499,  97  Pac.  6(»; 
Lauridsen  v.  Lewis,  SO  Wash.  605,  97  Pac 
663;  Fender  v.  McDonald,  64  Wash.  130,  102 
Pac.  1026. 

Tbe  court's  findings  sustain  ita  conclusions 
and  judgment,  and,  there  being  no  statement 
of  facts  before  us,  there  is  no  question  for 
us  to  review. 

The  judgment  is  therefore  afiirmed. 


BODE  V.  TANNEHiLL  tt  «X.    (No.    16807.) 

(Supreme    Court   of   Washington.    March   15, 
1922.) 

1.  Limitation  of  notions  ®=»I55(8)— Mortfa- 
gen's  payment  of  Interest  before  oonveyaae* 
to  purchasers  under  contract  extends  llmKa- 
tlons  as  to  such  purchasers. 

I  Mortgagors'  paymrait  of  interest  on  mort- 
gage indebtedness  before  the  conveyance  of 
land  to  purchasers  imder  a  contract  of  sale 
held  to  extend  the  period  of  limitations  as  to 
such  purchasers. 

2.  Mortgages  «=>290— Foreclosure  decree  pro- 
viding for  sale  of  property  owned  by  mortga- 
gor's grantees  in  the  Inverse  order  of  alien- 
ation held  proper. 

Where  grantee  of  a  portion  of  the  mort- 
gaged premises  took  his  deed  without  knowl- 
edge of  mortgagors'  existing  contract  to  con- 
vey other  portion  to  purchasers  thereof  to 
whom  mortgagors  subsequently  executed  deed, 
judgment  of  foredosnre  directing  property  of 
such  purchasers  to  be  sold  first  and  making  the 
property  of  the  first  grantee  secondarily  liable 
held  proper. 

Department  2. 

Appeal  from  Superior  Court,  Pacific  (boun- 
ty;   W.  A.  Reynolds,  Judge. 

Action  by  Clara  Bode  against  P.  W. 
Rhodes,  C.  R.  TannehiU  and  wife,  and  otti- 
ers.  Jndgrment  for  plaintifF,  and  defendants 
O.  H.  TannehiU  and  wife  ai^eal.    Affirmed. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lants. 

E.  S.  Snelling  and  John  T.  Welsh,  both  of 
South  Bend,  for  respondent. 

HOVET,  J.  This  is  an  appeal  by  the  gran- 
tees of  mortgagors  from  a  Judgment  refusing 
to  sustain  their  plea  of  the  statute  of  limi- 
tations and  ordering  the  sale  of  the  mort- 
gaged property  In  parcels  in  the  Inverse  or- 
der of  alienation. 

Defendants  Rhodes  and  wife  mortgaged 
certain  lots  in  an  addition  to  South  Bend, 
Wash.,  on  January  4,  1912,  to  the  respondent 
(plQintiff)  to  secure  a  note  for  $600  due  in  one 
year  after  date.  The  mortgage  was  properly 
filed  Ih  the  office  of  the  auditor  of  Pacific 
county  on  January  25,  1912,  and  payments  of 
Interest  were  regularly  made  each  year  up 
to  and  Including  January  24,  1920. 

Certain  of  the  lots  were  released  from  the 
mortgage  on  August  22,  1912,  and  on  August 
24,  1912,  the  mortgagors  contracted  with  the 
appellants  C.  R.  TannehiU  and  wife  for  the 
sale  of  certain  other  lots  covered  by  the 
mortgage.  This  contract  was  never  record- 
ed. These  lots  were  unimproved,  and  the 
appellants  the  following  year  commenced 
improvement  of  the  same  and  placed  bnlld- 
inga  thereon  and  hove  ever  since  been  in  pos- 
session.    Appellants    obtained    a    deed    for 


^s>For  other  coaM  sea  ■■ma  topis  and  KBY-NOMBBBto  all  K^-Numbertd  Diswti  and  Indexts 


Digitized  by 


Google 


Wasb.) 


PRICE  T, 


ROYAL  INS. 

(204  P.) 


00. 


803 


their  lots  Crom  the  mortgagors  and  record- 
ed the  same  on  March  18,  1916,  but  there  Is 
no  testimony  to  the  effect  that  tbe- mortgagee 
ever  had  any  actual  knowledge  of  this  deed. 

On  February  4,  1913,  the  mortgagors  con- 
veyed certain  other  lots  Included  In  the  mort- 
gage by  warranty  deed  to  the  fSspondent 
.  Axel  Anderson.  There  Is  no  testimony  that 
Anderson  ever  had  any  knowledge  of  the  con- 
tract between  the  mortgagors  and  tbe  appel- 
lants. 

Respondoit  Bode  brought  suit  to  foredose 
her  mortgage  on  October  11,  1920,  naming  as 
defendants  the  original  mortgagors,  respond- 
ent Anderson,  and  the  appellants  Tannehlll 
and  wife.  In  addition  to  the  usual  allega- 
t^ns,  the  complaint  sets  out  tbe  conveyances 
to  the  respondent  Axel  Anderson  and  tbe  ap- 
pellants Tannehlll  and  wife.  The  respond- 
ent Anderson  did  not  appear  In  the  action. 
The  appellants  answered,  and  among  the  al- 
legations of  the  complaint  admitted  Is  the 
conveyance  to  Anderson.  Appellants  allied 
affirmatively  the  d^ivery  to  them  by  the 
mortgagors  of  a  deed  on  January  29,  1913, 
for  the  property  claimed  by  them  and  that 
tbe  same  was  not  placed  of  record  until 
Mardi  18,  1918,  and  they  further  alleged 
tliat  the  mortgage  against  them  was  barred 
by  tlie  statute  ot  Umitati<Mis.  Upon  the 
trial  the  only  deed  offered  In  favor  of  the 
appellants  was  that  of  March  18,  1916,  and 
their  previous  dealings  with  the  property 
were  represented  by  the  contract  dated  An- 
gnst  24,  1912. 

The  trial  court  entered  Judgment  of  fore- 
clOBore  for  the  amount  called  for  by  the 
mortgage  and  directed  that  the  property  be- 
longing to  the  appellants  be  first  sold  and 
that  the  property  conveyed  to  the  defendant 
Anderson  be  secondarily  liable. 

[1]  Appellants  contend  that  the  payment 
■of  interest  by  the  mortgagors  would  not  keep 
the  mortgage  alive  or  prevent  the  bar  of  the 
statute  of  limitations  from  commencing  to. 
run  from  the  date  that  they  took  their  con- 
tract They  cite  George  v.  Butler,  26  Wash. 
456,  67  Pac.  263,  57  L.  R.  A  396,  90  Am.  St 
Rep.  756;  Denny  v.  Palmer,  26  Wash.  469, 
•67  Pac.  26S,  90  Am.  St  Rep.  766 ;  Raymond 
V.  Bales,  26  Wash.  493,  67  Pac  269 ;  Hanna 
V.  Kasson,  26  Wash.  568,  67  Pac.  271 ;  Boyer 
V.  Price,  45  Wash.  667,  88  Pac.  1106. 

These  are  cases  where  the  mortgagors 
had  parted  with  their  title  to  the  property 
and  do  not  apply  to  this  case.  As  long  as  the 
legal  title  remains  In  the  mortgagor,  the  re- 
lation of  mortgagor  and  mortgagee  exists 
and  tbe  mortgagee  can  safely  deal  with  the 
original  mortgagor.  2  Jones  on  Mortgages 
(5th  Ed.)  S  1152;  Krutz  v.  Gardner,  25 
Wash.  396,  65  Pac.  771;  White  v.  Krutz,  37 
Wash.  34,  79  Pac.  495. 

[2]  Upon  tbe  second  polut  raised  as  the 
record  stands  Anderson  took  his  deed  with- 


out knowledge  of  the  contract  held  by  appel- 
lants, and  the  appellants  did  not  receive 
their  deed  until  several  years  later,  which 
leaves  the  equities  with  Anderson.  The  en- 
forcement of  an  execution  against  several 
mortgaged  parcels  of  property  in  the  inverse 
order  of  alienation  has  beoi  approved  by 
this  court  In  Black  v.  Snydam,  81  Vfash, 
279,  142  Pac.  700,  Ann.  Gas.  1916D,  1113, 
and  with  the  exception  of  two  or  tliree 
states  is  recognised  as  tbe  correct  rule.  1 
WUtsle,  Mortgage  Foreclosure  (3d  Ed.)  IS 
B84-591. 
Judgment  affirmed. 

PARKER,   O.  J.,  and  MITCHELL,   HOL- 
COMB,  and  MACKINTOSH,  JJ.,  concur. 


PRICE  V.  ROYAL  INS.  CO..  LIMITED,  OF 
LIVERPOOL.     (No.  16933.) 

(Supreme  Court  of  Wasliiiigton.    Marcii  13. 
1922.) 

1.  Insurance  <S=9425— "Theft"  not  dependent  on 
time  of  wrvnidoer's  poseesaion  or  extent  of 

Whether  property  covered  by  theft  policy 
was  stolen  does  not  depend  upon  the  length  of 
time  that  tbe  property  was  converted  nor  the 
extent  of  the  use  to  which  tbe  thief  was  able 
to  put  it  if  posdesBlon  was  actually  taken  by 
the  wrongdoer,  and  the  intent  to  steal  can  be 
inferred. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  TheftJ 

2.  Insnranoe  «s>668  (10)— Whether  antomoblle 
covered  by  theft  polloy  had  bean  stolen  held 
for  Jary. 

In  action  on  automobile  theft  policy,  wheth- 
er the  automobile  had  been  stolen  and  abandon- 
ed by  thief  in  a  damaged  condition  a  short  dis- 
tance from  tbe  place  from  which  it  bad  been 
stolen,  or  hod  simply  started  of  its  own  ac- 
cord and  had  ran  down  a  hill,  held  for  the  Jury. 

Department  2. 

Appeal  from  Superior  Cteurt,  King  Coun- 
ty;   BSverett  Smith,  Judge. 

Action  by  J.  Ben  Price  against  the  Royal 
Insurance  Company,  limited,  of  LlverpooL 
From  Judgment  of  dismissal,  notwithstand- 
ing verdict  for  plaintiff,  plaintiff  appeals. 
Reversed  and  rendered. 

Morris  &  Shipley  and  Paul  8.  Dabuar,  all 
of  Seattle,  for  appellant 
Ogden  &  Clarke,  of  Seattle^  for  respondent 

HOVEY,  J.  Appellant  sued  respondent  up- 
on an  auto  theft  policy.  The  case  was  tried 
to  a  Jury,  wbich  returned  a  verdict  in  favor 
of  tbe  appellant.  The  trial  court  granted  a 
motion  for  Judgment  notwithstanding  tbe  ver- 
dict, and  rendered  a  Ju^ment  of  dismissaL 
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The  Insurance  policy  was  Issued  by  re- 
Eiwndent  in  faTor  of  the  appellant,  and  cov- 
ered a  Paige  automobile.  Appellant  had 
loaned  the  car  to  a  man  named  Clark,  and 
the  latter  had  driven  It  to  his  home  at  1715 
Bast  Howell  street,  in  the  city  of  Seattle. 
Howell  street  at  this  point  has  a  grade  of 
5  or  6  per  cent,  to  the  east  until  It  intersects 
with  Eighteenth  avenue.  After  crossing 
Eighteenth  avenue  the  grade  increases  to 
about  12  per  cent.,  and  continues  to  Nine- 
teenth avenue,  where  Howell  street  termi- 
nates. The  east  side  of  Ninetenth  avenue  at 
this  point  has  no  street,  but  there  are  dwell- 
ings facing  to  the  west  Howell  street  is 
paved,  and  has  a  cement  curbing  bordering 
the  parking  strip,  and  the  testimony  of  Clark 
and  that  of  his  wife  and  his  brother  is  to 
the  effect  that  between  6:30  and  7  p.  m.  Clark 
carefully  parked  the  car  by  turning  the  front 
wheels  at  an  angleMnto  the  curb,  and  Clark 
testifies  that  he  carefully  set  the  hand  or 
emergency  brake  and  locked  the  transmis- 
sion. The  testimony  of  several  witnesses  is 
to  the  effect  that  the  brakes  were  in  perfect 
condition,  and  a  test  made  of  the  car  after 
the  accident  by  elevating  the  rear  wheels 
and  trying  out  the  emergency  brake  showed 
that  it  was  working  perfectly.  When  the 
gears  are  thus  locked  the  car  can  be  moved, 
but  the  engine,  whUe  it  can  be  run,  will  have 
no  effect  upon  the  movemait  of  the  car. 
After  getting  out  of  the  car  Clark  and  his 
brother  spent  a  few  minutes  in  looking  at 
the  engine,  and  then  went  into  the  house  and 
remained  about  20  minutes,  when  Clark  had 
occasion  to  go  outside  to  get  some  milk,  and 
discovered  that  the  car  was  gone.  He  called  to 
his  brother,  and  they  could  see  tracks  where 
the  car  had  been  turned  from  the  curb  at  an 
angle  of  about  45  d^rrees  to  the  center  of 
the  street,  and  from  there  the  tracks  contin- 
ued on  down  the  center  of  the  street  to  Eight- 
eenth avenue,  beyond  where  there  is  a  dif- 
ferent kind  of  paving,  upon  which  they  were 
unable  to  trace  the  tracks.  They  then  found 
the  car  where  it  had  collided  with  a  house  at 
the  end  of  Howell  street  on  the  east  side  of 
Nineteenth  avenue,  about  opposite  the  center 
of  Howell  street.  A  mechanic  who  lived  next 
door  to  the  house  which  had  received  the 
car  was  the  first  to  discover  it,  and  he  testi- 
fied that  he  found  the  emergraicy  brake  re- 
leased, the  gears  locked,  the  ignition  off,  and 
the  engine  not  running.  The  front  part  of 
the  car  was  very  badly  damaged,  and  the  re- 
pair bill  amounted  to  $631.  There  is  no  dis- 
pute as  to  the  extent  of  the  damage  or  as  to 
the  amount  of  the  liability  under  the  policy 
in  case  it  is  held  that  the  company  was  lia- 
ble for  the  loss. 

The  landlord  of  the  house  at  1735  East 
Howell  street,  which  adjoins  the  property  in 
which  Clark  was  living,  testified  that  he  saw 
a  man  standing  by  the  side  of  the  car  look- 
ing into  the  space  In  the  front  part  where  the 
driver  sits  just  a  few  minutes  before  the  car 


disappeared,  and  that  this  man  was  not  ei- 
ther one  of  the  Clarks,  but  was  a  stranger  to 
him.  This  witness  was  only  about  30  feet 
from  the  car  at  the  time.  Merlam  Millman, 
who  also  lived  at  1735  East  Howell  street, 
and  who  was  in  her  kitchen  on  the  ground 
floor,  and  only  a, few  feet  from  the  street, 
saw  the  Clarks  drive  up  with  the  car,  and 
some  time  later  heard  the  car  door  slam  to, 
and  saw  some  one  who  had  Just  gotten  Into 
the  car,  but  could  not  testify  anything  con- 
cerning the  identity  of  the  person  getting  in- 
to the  car  nor  whether  it  was  a  man  or  a  wo- 
man. 8he  saw  the  car  then  move  out  into 
the  street  and  pass  her  window  in  all  the 
distance  of  possibly  100  feet,  and  a  few  mo- 
ments later  she  was  advised  of  the  accident. 
She  testified  that  she  could  not  get  a  view 
of  the  inside  of  the  car,  as  the  top  was  up, 
and,  the  house  being  somewhat  higher  than 
the  street,  she  stood  in  a  position  slightly 
above  the  car. 

There  was  some  evidence  brought  out  up- 
on cross-examination  that  some  tracks  of  a 
car  were  found  upon  the  parking  strip  on  the 
east  side  of  Howell  street  between  Eight- 
eenth and  Nineteenth  avenues,  but  they  were 
not  connected  up  with  the  path  of  this  car 
nor  with  the  time  covered  by  the  events  with 
which  we  are  concerned.- 

The  respondent  offered  no  testimony. 

It  is  the  theory  of  appellant  that  the  car 
was  taken  from  its  standing  place  for  the 
purpose  of  being  stolen,  but,  after  continuing 
a  short  distance  with  It,  the  thief  discovered 
that  he  could  not  operate  it  because  of  the 
gears  being  locked,  and  that  he  thereupon 
abandoned  it. 

Bespondent  contends,  in  effect,  that  it  is 
equally  plausible  that  the  car  simply  got 
away  and  ran  down  the  hill.  But  the  main 
proposition  advanced  by  respondent  is  that, 
admitting  the  facts  as  testified  in  behalf  of 
the  appellant,  there  is  not  a  sufficient  show- 
ing of  Intent  to  steal  the  automobilei. 

[1]  Whether  there  is  a  theft  is  not  depend- 
ent upon  the  length  of  time  that  the  property 
is  converted  nor  the  extent  of  the  use  to 
which  the  thief  was  able  to  put  it  if  posses- 
sion is  actually  taken  by  a  wrongdoer,  and 
Intent  to  steal  can  be  inferred  even  though 
the  possession  Is  but  temporary.  Boblnson 
V.  State,  113  Ind.  510,  16  N.  B.  184;  State 
V.  Maddaus,  137  Minn.  249.  163  N.  W.  507; 
Adams  v.  State,  12  Ga.  App.  808,  78  S.  E. 
473.  These  were  criminal  actions.  In  Kan- 
sas City  Regal  Auto  Co.  t.  Old  Colony  Ins. 
Co.,  187  Mo.  App.  514,  174  S.  W.  153.  re- 
covery was  sustained  on  a  i>olicy  where 
the  disappearance  was  not  explained  in  any 
manner.  To  the  same  effect  is  Ch^akoff  v. 
Nat.  Ben  Franklin  Fire  Ins.  Co.,  97  Misc. 
Hep.  330,  161  N.  Y.  Supp.  283.  But  the  cas- 
es more  nearly  applicable  to  the  facts  of  this 
case  are  Brennon  v.  Commonwealth,  16d  Ky. 
816,  185  8.  W.  489,  State  v.  Davis,  38  N.  J. 
Law,  176,  and  State  T.  Maddaus,  supra.  In 
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all  of  which  there  was  an  abandonment  of 
the  property  after  It  had  been  taken.  In  the 
latter  case  is  the  following: 

"The  point  that  there  was  no  'carrying  away' 
or  asportation  of  the  car  ia  based  on  the  idea 
that  defendant  and  his  companion  were  unable 
to  get  farther  than  they  did  because  of  the 
loclced  gas  feed.  They  nnlocked  the  ignition 
with  a  key  they  bad,  and  the  lock  on  the  chain 
broke  as  they  started.  The  car  ran  a  distance 
of  at  least  150  feet  before  it  mounted  the  curb, 
and  the  evidence  fails  to  show  why  it  behaved 
thus.  But  clearly  the  car  was  moved  a  suffi- 
cient distance  to  constitnte  larceny." 

[2]  After  examining  the  testimony  we  are 
satisfied  that  a  snffldent  case  was  made  out 
to  Justify  the  Jury  in  finding  that  the  car 
was  stolen.  The  testimony  of  all  the  witness- 
es is  explicit,  and,  except  the  members  of  the 
Clark  family,  they  appear  to  be  wholly  dis- 
interested; and,  while  the  appellant's  case 
presents  an  unusual  situation,  we  cannot  say 
that  it  is  an  impossible  one,  and  the  question 
of  recovery  was  one  for  the  Jury. 

It  is  directed  that  the  judgment  appealed 
from  be  set  aside,  and  that  judgment  be  en- 
tered upon  the  verdict. 

PARKER,  C.  J.,  and  MAIN  and  HOL- 
COMB,  JJ.,  concur. 


SAVAGE  et  ox.  V.  DONOVAN  et  ux. 

(No.  18477.) 

'(Supreme  Court  of  Washington.    March  2, 
1922.) 

1.  Master  and  servant  <s=3330( I)— Presump- 
tion of  agency  In  driving  automobile  rebut- 
table. 

Defendant's  ownership  of  the  automobile 
doing  the  damage  establishes  prima  fade  that 
the  driver  was  acting  for  the  owner,  but  that 
presumption  is  a  rebuttable  one,  and  exists  only 
so  long  as  there  is  no  substantial  evidence  to 
the  contrary. 

2.  Master  and  servant  ®=»302  (6)— Automobile 
driver  held  not  acting  for  owner. 

Evidence  that  the  driver  of  defendants'  au- 
tomobile when  it  collided  with  plaintiffs'  ma- 
chine had  been  driving  with  defendant's  wife 
and  had  been  directed  by  her  to  take  the  car 
to  the  garage,  but  bad  driven  it  around  for 
some  time  tor  his  own  pleasure  before  the  ac- 
ddent,  shows  conclusively  that  at  the  time  of 
the  acddent  he  was  not  acting  on  behalf  of 
defendants. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Joseph  B.  Llndsley,  Judge. 

Action  by  Frank  F.  Savage  and  wife 
against  D.  P.  Donovan  and  wife.  Judgment 
for  plaintiffs,  and  defendants  appeal.     Re- 


versed, with  directions  to  dismiss  the  action. 

Merrltt,  Lantry  &  Merrltt,  of  Spokane,  for 
appellants. 

Crandell  &  Crandell,  of  Spokane,  for  re- 
spendents. 

MITCHELL,  J.  This  action  was  brought 
by  Mr.  and  Mrs.  Frank  F.  Savage  against 
Mr.  and  Mrs.  D.  P.  Donovan  to  recover  for 
personal  Injuries  and  damage  to  their  auto- 
mobile occasioned  in  a  cplUslon  with  an 
automobile  belonging  to  the  defendants.  It 
was  alleged  the  collision  occurred  because  of 
the  negligence  of  the  driver  of  the  Donovan 
car.  The  verdict  and  judgment  were  for  the 
plaintiffs.    The  defendants  have  appealed. 

On  the  appeal  the  negligence  of  the  driv- 
er of  the  Donovan  car  is  not  questioned  or 
denied.  The  appellants  rely  for  a  reversal 
upon  the  contention  that  the  evidence  fails 
to  show  any  liability  against  them,  a  claim 
seasonably  insisted  upon  at  the  trial  by  mo- 
tions challenging  the  sufficiency  of  the  evi- 
dence and  for  a  directed  verdict  In  their  fa- 
vor. 

The  accident  happened  on  a  street  In  the 
dty  of  Spokane.  The  appellant  lived  at  the 
Helen  Apartments,  on  Adams  street,  and 
kept  their  car  at  a  public  garage  on  First 
[avenue,  three  blodcs  north  of  ^e  Helen 
Apartments  and  about  200  feet  west  of  the 
Intersection  of  Adams  street  and  First  ave-  - 
nue.  It  api>ears  that  W.  B.  Johnson  and 
wife  were  friends  of  the  Donovan  family, 
and  that  on  the  day  of  the  accident,  at  the 
request  of  Mrs.  Donovan,  Mr.  Johnson  got 
the  car  from  the  garage,  whereupon  Mrs. 
Donovan,  her  two  daughters,  and  Mr.  and 
Mrs.  Johnson  used  the  car  in  a  drive  about 
and  beyond  the  city  for  several  hours,  re- 
turning In  the  afternoon.  Upon  returning  to 
the  Donovan  home  the  undisputed  evidence 
of  Mrs.  Donovan  shows  that  Mr.  Johnson 
said,  "Mrs.  Donovan,  I  wIU  take  the  car 
back,"  to  which  she  ailswered,  "All  right; 
put  it  in  the  garage,"  and  his  testimony  was 
that  upon  leaving  the  Helen  Apartments  he 
was  to  take  the  car  to  the  garage.  Mrs. 
Johnson  stopped  for  a  short  while  with  Mrs. 
Donovan  and  then  returned  to  her  home. 
Uiwn  leaving  his  wife  and  the  Donovans  at 
the  home  of  the  latter,  Johnson  proceeded 
In  the  car  alone  north  on  Adams  street  to 
First  avenue,  and,  Instead  of  going  to  the 
garage  (200  feet  west),  he  traveled  east  five 
blocks,  thence  north  on  Post  street  about 
two  blocks,  and  parked  the  car  across  the 
street  from  the  Whitten  Block,  in  which  the 
Johnsons  resided,  where  it  remained  for  an 
hour  or  an  hour  and  a  half,  during  which 
time,  as  he  testified,  he  "Just  walked  around 
town."  At  the  time  of  the  trial,  some  two 
years  after  the  acddent,  he  did  not  remem- 
ber any  particular  place  he  was  aiming  to 
go  to  nor  any  place  visited  by  him  other  than 
a  soda  fountain  near  by,  and  that  he  was 
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not  engaged  in  any  business  of  any  kind  for 
either  Mr.  or  Mrs.  Donovan.  Upon  resuming 
his  drive,  instead  of  going  back  towards  the 
garage,  lie  went  further  north  to  Biverside 
avenue,  thence  west  and  southwesterly  along 
that  avenue  to  a  point  near,  but  still  north 
of,  the  garage  where  the  collision  complain- 
ed of  happened.  It  appears  that  on  two  or 
three  prior  occasions  Mr.  Johnson  with  some 
member  of  the  Donovan  family  or  alone,  but 
at  the  request  of  the  latter,  had  taken  the 
car  from  the  garage  to  be  used  by  himself 
and  wife  and  the  Donovans  upon  invitations 
of  the  latter  to  Join  them  in  a  ride. 

[1]  Upon  these  facts  we  think  the  conten- 
tion of  ai^llants  that  at  the  time  of  the 
collision  Johnson  was  outside  and  beyond  the 
scoi)e  of  his  employment  or  service  for  the 
Donovans,  that  he  was  acting  without  au- 
thority from  them  and  doing  nothing  to  fur- 
ther their  business,  and  that  it  must  be  so 
decided  as  a  matter  of  law,  will  have  to  be 
sustained.  We  have  held  that,  when  it  is 
shown  the  vehicle  doing  the  damage  belonged 
to  the  defendants  at  the  time  of  the  injury, 
that  fact  establishes  prima  facie  that  the 
vehicle  was  then  in  the  possession  of  the 
owner,  and  that  whoever  was  driving  it  was 
doing  so  for  the  owner.  Birch  v.  Abercrom- 
ble,  T4  Wash.  486,  13S  Pac.  1020,  50  L.  a  A. 
(N.  S.)  59;  Ludberg  v.  Barghoom,  73  Wash. 
476,  131  Pac.  1166.  The  presnmpti<Hi,  bow- 
ever,  is  a  rebuttable  one,  and  exists  only 
so  long  as  there  is  no  substantial  evidence  to 
the  contrary.  Birch  v.  Abercromble,  supra; 
I>udberg  v.  Barghoom,  supra:  Babbitt  v. 
Seattle  School  District  No.  1,  100  Wash.  392, 
170  Pac.  1020. 

[2]  That  such  substantial  and  conclusive 
evidence  was  given  in  this  case  we  think  is 
beyond  successful  dispute.  It  is  argued  by 
the  respcmdent,  however,  that — 

"Johnson  testified  that  he  had  taken  the  car 
down  town,  had  parked  it  for  some  time,  and 
was  then  returning  to  the  Helen  Apartments, 
where  the  Donovans  lived  at  the  time,  so  that 
there  is  not  the  clear  and  direct  evidence  that 
the  agent,  Johnson,  was  acting  beyond  the 
scope  of  his  employment  in  the  premises." 

And  it  la  contended  that  this  of  Itself  was 
enough  to  take  the  case  to  the  Jury.  But  we 
do  not  80  understand  the  proof.  It  refers 
to  what  he  said  of  his  conduct  upon  leaving 
the  iriace  at  which  he  had  parked  the  car, 
and  ia  as  follows: 

"Q.  And  where  did  you  start  to  then?  A. 
Wen,  I  started  back  up  to  the  apartment.  Q. 
Gotng  to  take  the  car  op  to  the  apartment? 


A.  Well,  that  is  where  the  folks  was,  and  some- 
times I  would  drive  back  np  there.  Q.  Well, 
when  yoa  left  the  Helen  Apartments,  where 
did  yon  start  to  take  the  car  then?  A.  I  start- 
ed to  take  it  to  the  garage." 

Now  it  seems  to  be  clear  that  the  testi- 
mony about  driving  back  up  to  the  apart- 
ments shows  he  was  not  In  the  service  of 
the  Donovans,  and  was  suggested  or  thought 
of  in  connection  with  his  conduct  at  some 
prior  time  while  manifestly  acting  under  a 
self-imposed  license  to  do  as  he  pleased  with 
the  car  while  engaged  in  his  own  pleasure 
rather  than  as  agent  tor  or  engaged  in  the 
service  of  the  Donovans.  The  question  here 
is  what  was  he  doing  or  directed  to  do  on 
this  occasion.  Both  he  and  Mrs.  Donovan 
say  he  was  to  take  the  car  back  to  the  ga- 
rage from  the  Helen  Apartments.  There  Is 
no  other  testimony.  That  was  his  only  com- 
mission or  authority.  After  starting  upon 
that  service  and  from  a  point  close  to  the 
garage  he  made  a  marked  and  radical  devla- 
titm  to  other  parts  of  the  city,  where  he  re- 
mained more  than  an  hour  engaged  In  his 
own  pleasure  and  pastime.  How  much  out 
of  tho  way  may  one  go  and  how  much  time 
may  he  spend,  If  any,  not  in  the  master's 
service,  and  yet  the  master  be  held  liable? 
In  cases  of  this  general  kind  a  deviation  In 
the  line  of  travel  is  often  troublesome  in  the 
deteiminatlon  of  essential  and  ultimate 
facta,  but  never  bo  if  It  be  true,  as  here,  that 
the  deviation  is  marked  and  continuous  and 
In  no  way  called  for  In  the  executitm  of  the 
master's  boslneBS,  but  Indulged  In  only  for 
the  peracmal  pleasure  of  the  servant 

Upon  consIderatlMi  of  the  whole  case  we 
adopt  the  reasons  and  reach  the  same  ex- 
clusion expressed  in  the  case  of  Ludberg  r. 
Barghoom,  supra,  as  follows: 

"Bat  where  upon  the  defense  it  is  shown  con- 
closively  and  withont  any  sobstantial  dispute 
that  the  automobile  was  not  being  nsed  at  the 
time  of  the  injury  in  the  defendant's  employ- 
ment or  upon  his  business,  and  was  being  nsed 
by  some  other  person  on  business  of  hia  own 
and  without  any  reference  to  the  business  of 
the  owner,  it  becomes  the  duty  of  the  court  to 
direct  the  judgment  under  Rem.  &  Bal.  Code, 
i  340." 

Reversed,  with  directions  to  the  lower 
court  to  enter  a  Judgment  of  nonsuit  and 
dismissal  of  the  action. 

PARKBB,  O.  J.,  and  FOUiBBTON,  TOIa 
MAN,  and  BRIDGES,  JJ.,  ooncor. 
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MATSON  V.  DONOVAN  et  ax. 

(Supiem*  Court  of  Wasbington, 
1922.) 


Department  1. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Joseph  B.  Lindsley,  Judge. 

Action  by  Mary  Mataon  againat  D.  ^.  Dono- 
van and  ^fe.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Beversed,  with  directions  to 
diamlRB  the  action. 

Merritt,  Ijactry  &  Merritt,  of  Spokane,  for 
appellants. 

Crandell  &  Crandell,  of  Spokane,  for  r«- 
spondent. 

PER  CURIAM.  This  case  in  its  essential 
features  is  similar  to  and  must  be  decided  like 
the  casa  of  Savage  et  ux.  v.  Donovan  et  nz., 
201  Pac.  806.  Reversed,  with  directions  to  the 
lower  court  to  enter  a  Judgment  of  nonsuit  and 
dismissal  of  the  action. 


STATE  m  ral.  SMITH  v. 
rlor  Co«rt  Jndga. 


CLIFFORD,  Sipa- 

(No.   17028.) 


(Supreme  Court  of  Washington. 
1922.) 


March  9, 


Assignments  for  banailt  of  orodlton  4=»I94— 
Making  of  gMoral  aMlgnmont  prwonts  orotf- 
Itor  from  punning  othor  remodlso. 

The  making  of  a  general  assignment  for 
the  benefit  of  creditors  prevents  creditors  from 
pursuing  other  remedies,  and  proceedings  sup- 
plementary to  execution  cannot  be  maintained. 

Department  2. 

Proceeding  In  problUtion  by  the  State,  on 
the  TtiAtlon  of  Louis  O.  Smith,  against  M. 
h.  Clifford,  Judge  of  the  Superior  Court  of 
Pierce  County.    Writ  ordered  to  issue. 

Ilenry  Clay  Agnew,  of  Seattle,  for  appel- 
lant. 
Wesley  Lloyd,  of  Tacoma,  for  respondent 

HOVBX,  J.  An  application  was  filed  in 
this  conrt  for  a  writ  to  review  the  action  of 
the  respondent  la  continuing  proceedings 
supplementary  to  execution  upon  a  Judg- 
ment after  the  Judgment  debtor  had  made  an 
assignment  for  the  benefit  of  creditors.  Up- 
on the  hearing  it  was  stipulated  by  counsel 
that  final  disposition  should  be  made  of  the 
matter  upon  the  record  presented. 

It  appears  from  the  petition  of  the  relator 
that  be  Is  a  married  man  living  with  his 
wife  in  the  city  of  Seattle  and  la  by  occupa- 
tion a  stage  driver  working  for  wages.  It 
is  alleged  that  as  a  result  of  injuries  sus- 
tained In  an  automobile  accident  in  which  a 
stage  driven  by  the  relator  was  Involved  a 
considerable  number  of  persons  have  obtain- 
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ed  Judgments  in  tbe  courts  of  this  state 
against  the  relator,  and  there  is  one  addi- 
tional suit  pending,  the  aggregate  sums  in- 
volved being  over  $47,000.  It  is  alleged  that 
affiant  has  no  property  or  Income  beyond  the 
exemptions  allowed  him  by  statute,  but  that, 
notwithstanding  this,  various  of  the  Judgment 
creditors  have  been  and  '  are  harassing  the 
relator  by  proceedings  supplementary  to  ex- 
ecution. Among  the  Judgments  so  obtained 
is  that  of  Sherwood  Scott  and  wife  in  the 
6um  of  $5,S00,  the  same  having  been  obtain- 
ed in  the  superior  court  of  Pierce  county, 
and  upon  this  Judgment  proceedings  supple- 
mentary to  execution  have  been  instituted, 
and  the  resiMndent  Judge  has  granted  a 
hearing  thereon,  one  examination  has  been 
held,  nnd  the  proceedings  have  been  continu- 
ed for  further  examination.  It  Is  alleged 
that  the  relator  on  December  13,  1921,  ex- 
ecuted with  his  wife  a  general  assignment  for 
the  benefit  of  all  his  creditors  and  the  cred- 
itors of  the  community  of  all  the  property 
belonging  to  himself  and  the  community,  and 
the  same  was  filed  with  the  clerk  of  the  su- 
perior court  of  King  county  and  with  the 
auditor  of  said  county  on  said  date.  In  the 
deed  of  assignment  O.  C.  Ellfot  is  named  as 
assignee,  and  the  latter  has  accepted  the  as- 
signment and  is  proceeding  with  his  duties 
under  the  same.  Notice  to  the  creditors  has 
befn  given  and  Scott  and  wife  were  listed  In 
the  deed  of  assignment  and  notified,  but 
have  failed  to  appear  or  make  any  objections 
to  the  proceeding.  It  is  next  alleged  that  a 
showing  was  made  before  the  respondent 
Judge  of  the  facts  aforesaid,  and  a  motion 
made  to  quash  the  proceedings  supplemen- 
tary to  execution. 

It  is  contended  on  behalf  of  the  respond- 
ent that  the  making  of  a  general  assignment 
under  our  law  does  not  prevent  the  creditor 
from  pursuing  his  other  remedies,  and  that, 
while  he  cannot  get  a  preference  therein, 
and  any  property  so  discovered  would  go  to 
tbo  benefit  of  all  the  creditors,  yet  all  the 
remedies  may  coexist. 

Respondent  cites  In  supi>ort  of  his  conten- 
tion In  re  Rutaced,  137  App.  Dlv.  716,  122  N. 
Y.  Supp.  454.  TPTom  this  case  it  appears  that 
in  the  state  of  New  Tork  both  remedies  are 
open  to  the  creditor. 

The  effect  of  an  assignment  under  our 
statute  is  defined  in  Hamilton  Brown  Shoe 
Co.  V.  Adams,  5  Wash.  333,  32  Pac.  92,  as  fol- 
lows: 

"An  investigation  of  our  particular  statuto 
convinces  us  that  the  assignee  does  not  derive 
all  his  power  from  the  assignment,  and  tliat  it 
is  not  the  exclusive  guide  and  measure  of  his 
duty.  It  is  true  that  he  obtains  primarily  his 
authority  to  act  from  the  deed  of  assignment. 
But  the  deed  of  assignment  simply  inaugurates 
the  proceedings,  and  when  the  court  obtains 
Jurisdiction  of  the  proceedings  it  obtains  com- 
plete jurisdiction.    Authority  and  control  over 
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the  property  are  conferred  by  law  upon  the 
court.  The  insolvent  yields  to  the  jurisdiction 
of  the  court  when  he  files  his  deed  of  assign- 
ment. From  this  time  until  the  final  settle- 
ment of  the  estate  the  court  makes  orders  con- 
cerning the  control  and  distribution  of  the 
property  which  are  judicial  in  their  nature." 

Following  this  case  in  Mansfield  v.  First 
National  Bank,  5  Wash.  665,  32  Pac.  789, 
999,  it  was  held  that  the  assignee  under  a 
deed  of  assignment  can  attack  a  chattel 
mortgage  previously  made,  and  In  Oosh-Mur- 
ray  Co.  v.  Bothell,  10  Wash.  314,  38  Pac. 
1}18,  it  was  held  that  a  creditor  could  not 
during  the  pendency  of  the  Insolvency  pro- 
ceedings maintain  another  form  of  action. 
In  Jensen-Klng-Byrd  Co.  v.  Williams^  35 
Wash.  161,  76  Pac.  934,  it  was  held  that  pro- 
ceedings supplementary  to  execution  could 
not  be  brought  after  the  discharge  of  the 
debtor  under  an  assignment  for  the  benefit 
of  creditors. 

As  pointed  out  in  Cosh-Murray  Co.  v.  Both- 
ell, supra,  the  construction  adopted  is  dif- 
ferent from  that  followed  in  states  having 
laws  governing  common-law  assignments. 

From  the  foregoing  we  are  satisfied  that 
under  our  assignment  statute  the  court  as- 
sumes complete  jurisdiction  of  the  affairs  of 
the  debtor,  and  that  the  creditor  should  seek 
his  remedy  In  that  proceeding  while  It  is 
pending.  It  is  true  that  in  Fidelity  National 
Bank  v.  Adams,  38  Wash.  75,  80  Pac.  284, 
we  sustained  an  action  to  set  aside  fraud- 
ulent conveyance  after  an  assignment  had 
been  made,  but  in  that  case  the  assignment 
was  completely  closed,  and  It  was  charged 
that  the  entire  proceeding  was  fraudulent, 
and  thereby  sought  to  be  set  aside,  and  It 
was  too  late  for  the  creditor  to  secure  his 
remedy  in  the  assigiunent  proceedings. 

It  Is  ordered  that  a  writ  of  prohibition  Is- 
sue restraining  the  respondent  from  proceed- 
ing further  In  the  matter  under  review, 

PARKER,  C.  J.,  and  MITCHELL,  HOL- 
COMB,  and  MACKINTOSH,  JJ.,  concur. 


ASIA  INV.  CO.  V.  LEVIN.     (No.  16794.) 

(Supreme  Court  of  Washington.    Feb.  23, 
1922.) 

I.  Vendor  and  purchaser  «=>3(4)— When  con- 
tract will  be  construed  as  one  for  purchase 
and  sale  and  not  mere  option  stated. 

Although  a  contract  does  not  expressly 
provide  that  the  vendee  agrees  to  consummate 
the  sale  by  paying  the  balance  and  accepting 
the  deed,  yet,  where  it  appears  that  the  gen- 
eral intention  was  to  consummate  a  sale,  the 
absence  of  an  express  agreement  does  not  limit 
the  contract  merely  to  one  of  option,  but  it  will 
be  held  to  be  one  of  purchase  and  sale. 


2.  Vendor  and  purbhaser  «=»3(4)— Gontraet 
held  one  of  purchase  and  sale 

A  contract  whereby  certain  land  was  to  be 
conveyed,  the  purchaser  to  have  30  days  to 
search  title,  and  the  seller  fifteen  days  in  which 
to  perfect  it  if  defective,  and  providing  that 
failure  of  purchaser  to  complete  purchase  with- 
in time  stated  should  operate  as  a  forfeiture 
of  deposit,  held  a  contract  of  purchase  and 
sale,  and  not  a  mere  option', 

3.  Specific  performance  9=358— Contract  pro- 
vision for  penalty  held  not  to  exclude  yea- 
dor's  right  of  speoiflo  performance. 

Provisions  in  contracts  of  sale  calling  for 
penalties  do  not  exclude  the  right  of  vendor  to 
require  specific  performance. 

4.  Damages  <S=>78(6)— Sales  contract  held  to 
call  for  liquidated  damages,  and  not  for  pen- 
alties. 

A  contract  for  the  conveyance  of  certain 
land,  reciting  that  "failure  of  purchaser  to 
complete  purchase  within  time  stated,  except 
for  defective  title,  shall  operate  as  a  forfeiture 
of  sum  hereby  deposited,  the  same  being  in 
settlement  of  and  being  hereby  fixed  as  liquidat- 
ed damages,"  held  one  calling  for  liquidated 
damages  and  not  for  a  penalty. 

5.  Vendor  and  purchaser  «=932 1— Vendor's 
remedlos  under  contract  not  providing  for 
liquidated  damages  stated. 

In  the  absence  of  any  provision  for  liqui- 
dated damages  in  a  contract  of  purchase  and 
sale,  vendor  upon  breach  may  either  sue  for 
damages  which  have  been  occasioned  by  the 
vendee's  failure  to  comply  with  the  contract,  or 
he  may  resort  to  an  action  for  specific  per- 
formance. 

6.  Spadflc  performanoe  ®=>58— Right  of  spo- 
ciflc  performance  not  lost  by  provision  for 
liquidated  damages. 

That  a  contract  of  sale  of  land  fixes  liqui- 
dated damages,  does  not  destroy  the  vendor's 
right  to  elect  to  resort  to  an  action  for  specific 
performance. 

7.  Speoiflo  performance  «=358— LlqaMated 
damage  provision  he4d  not  to  prevent  spe- 
cific performanoe. 

A  contract  for  the  purchase  and  sale  of 
land,  reciting  that  the  failure  of  the  purchaser 
to  complete  the  purchase  ''shall  operate  as  a 
forfeiture  of  sum,  the  same  being  in  settlement 
of  and  being  hereby  fixed  as  liquidated  dam- 
ages," held  not  to  foreclose  the  vendor's  right 
to  specific  performance  as  being  intended  to 
settle  all  the  rights  under  the  contract. 

8.  Contracts  €=»  1 52— Language  will  be  Inter- 
preted to  preserva  rather  than  to  destroy 
rights  of  parties. 

Language  in  contracts,  which  is  subject  to 
two  interpretations,  will  be  so  interpreted  as 
to  preserve  the  rights  of  all  the  parties  rather 
than  be  interpreted  in  such  a  way  as  to  de- 
stroy the  rights  of  either  one. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W,  O.  Chapman,  Judge. 
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Action  by  tbe  Asia  InTcstment  Company 
against  Louis  Levin,  with  cross-action  by  de- 
fendant. Judgment  for  defendant  on  cross- 
action,  and  plaintur  appeals.   Affirmed. 

Walter  M.  Harvey,  of  Tacoma,  for  appel- 
lant. 

Harold  L.  Levin,  of  San  Francisco,  Cal., 
and  A.  O.  Burmeister,  and  J.  H.  Gordon,  both 
of  TaCoraa,  for  respondent. 

MACKINTOSH,  J.  The  appellant  and  re- 
aiwndent  entered  Into  [the  following  con- 
tract: 

"Los  Angeles,  Cal.  Feb.  17,  1920. 

"Received  of  Aaiia  Investment  Company,  a 
Washington  corporadon,  the  snm  of  five  hun- 
dred dollars  lawful  money  of  tlie  United  States 
on  account  of  the  full  purchase  price  of  $10,- 
000  of  the  real  property  hereinafter  described 
and  hereby  sold  to  said  Asia  Investment  Com- 
pany by  the  undersigned.  The  purchaser  shall 
have  thirty  (30)  days  within  which  to  search 
the  title,  and  the  seller  shall  have  fifteen  (15) 
days  within  which  to  perfect  the  same  and  cor- 
rect any  defects  reported  in  writing  by  the 
purchaser  to  the  seller.  Orant,  bargain  and 
sale  warranty  deed  to  be  delivered  on  receipt  of 
balance  of  purchase  price  in  cash.  Taxes  to 
be  prorated  for  year  1919-20.  Failure  of 
purchaser  to  complete  purchase  within  time 
stated,  except  for  defect  of  title,  shall  operate 
as  a  forfeiture  of  sum  hereby  deposited,  the 
same  being  in  settlement  of  and  being  hereby 
fixed  as  liquidated  damages. 

"The  real  property  herein  referred  to  is  de- 
scribed as  follows:  •  •  •  All  •  •  • 
that  certain  lots  and  parcels  of  land  situated 
in  the  city  of  Tacoma,  state  of  Washington, 
and  described  as  follows:  Lots  1  and  2  in 
block  408,  being  the  southwest  corner  of  Fourth 
and  St  Helens  avenue,  free  and  dear  of  all  in- 
cumbrances." 

The  appellant  paid  the  $600  called  for  In 
the  contract  and  afterwards  began  this  suit 
to  recover  the  same,  alleging  that  it  had  ten- 
dered the  balance  dne  on  the  contract  and  de- 
manded the  deed,  which  respondent  had  re- 
fused to  deliver.  .The  respondent  In  its  an- 
swer denied  tbe  refusal  to  deliver  the  deed, 
and  the  court  upon  tbe  trial  found  that  the 
respondent  had  tendered  to  the  appellant  a 
proper  warranty  deed,  and  had  demanded 
compliance  with  the  terms  of  the  contract, 
which  the  api>ellant  had  refused.  As  a  cross- 
coraplaint  the  respondent  alleged  the  tender 
of  the  deed,  and  demanded  Judgment  for  the 
balance  of  $9,500,  and  for  specific  perform- 
ance of  the  contract  The  trial  court  found 
for  the  respondent  on  his  cross-complaint, 
and  entered  Judgment  in  the  sum  of  $9,500, 
with  Interest,  and  directed  that  the  deed  be 
delivered  to  the  appellant  upon  the  satisfac- 
tion of  the  judgment.  The  appellant  has 
appealed  from  that  judgment  against  It 

There  is  no  question  before  us  upon  the 
appellant's  cause  of  action  stated  In  Its  com- 
plaint. It  Is  conceded  that  it  Is  not  entitled 
to  tbe  return  of  the  $5(X),  the  only  question 
being  as  to  whether  the  judgment  based  npon 


the  respondent's  cross-compIalnt  can  be  sus- 
tained. 

[1]  The  first  point  to  be  determined  is  as 
to  the  effect  of  this  contract,  it  being  tbe 
claim  of  the  appellant  that  it  Is  not  a  con- 
tract of  purchase  and  sale,  but  merely  an 
optl<m  of  purchase,  for  the  reason  that  there 
Is  no  provision  In  the  contract  making  It 
obligatory  upon  the  appellant  to  purchase  the 
property.  Jurisdictions  have  differed  from 
one  another  and  In  themselves  In  the  Inter- 
pretation of  contracts  such  as  that  here  be- 
fore us,  and  It  Is  difficult  to  harmonize  all 
the  decisions,  as  they  are  naturally  based 
upon  the  Interpretation  which  courts  have 
given  to  differing  facts.  This  court  has  had 
before  it  several  contracts  more  or  less  re- 
sembling the  one  in  this  case,  and  In  Arthur 
D.  Jones  &  Co.  v.  Ellenfeldt,  28  Wash.  687, 
69  Pac.  368,  Lawrence  v.  Pederson,  34  Wash. 
1,  74  Pac.  1011,  and  Meeson  v.  Smith,  47 
Wash.  386,  92  Pac.  131,  has  held  that  the 
contracts  were  contracts  of  option,  and  not 
such  as  compelled  the  vendee  to  complete 
the  purchase.  In  the  cases  of  Anderson  v. 
Wallace,  etc.,  Co.,  30  Wash.  147,  70  Pac.  247, 
Conner  v.  CHapp,  42  Wash.  642,  86  Pac.  342, 
Newell  V.  Lamping,  45  Wash.  304,  88  Pac.  196, 
and  Wright  v.  Suydam,  72  Wash.  687,  131 
Pac.  239,  it  had  for  consideration  contracts 
which  It  has  held  were  contracts  not  of  op- 
tion, but  under  which  the  vendee  could  be 
compelled  to  take  title  and  pay  the  purchase 
price.  It  Is  difficult  to  lay  down  a  hard  and 
taat  rule  which  will  properly  classify  a  giv- 
en contrac:t.  But  the  law  seems  to  be  that, 
although  the  contract  does  not  expressly  pro- 
vide that  the  vendee  agrees  to  consummate 
the  sale  by  paying  the  balance  and  accepting 
the  deed,  yet,  where  it  appears  that  the  gen- 
eral Intention  was  to  consummate  a  sale  the 
absence  ^f  an  express  agreement  does  not 
limit  the  contract  merely  to  one  of  option, 
but  that  it  will  be  held  to  be  a  contract  of 
purchase  and  sale.  As  was  stated  In  Ander- 
son V.  Wallace,  etc.,  Co.,  supra: 

"It  purports  to  be  an  express  agreement  to 
convey  the  timber  land,  was  so  accepted  by 
tbe  defendant,  and  was  so  construed  by  the 
parties  thereto;  and  a  deed  was  thereafter 
drafted  in  pursuance  thereof,  by  direction  of 
defendant's  officers,  aod  executed  by  plaintiff; 
but  defendant  refused  to  receive  the  same" 

— ^the  court  holding  that  the  contract  was 
not  an  option  to  purchase. 

In  Wright  V.  Suydam,  supra,  the  contract 
was  held  not  to  be  an  option  for  the  reason 
that  it  stated,  as  does  the  contract  before  us, 
that  the  first  payment  was  received  as  part 
payment  upon  the  purchase  price,  and  in  that 
cOhtract,  as  in  the  one  here,  there  followed 
provisions  which  (dearly  contemplated  the 
consummation  of  the  sale,  and  the  court  held 
such  an  agreement  amounted,  to  an  agree- 
ment to  sell  on  the  part  of  the  vendor  and 
an  agreement  on  the  part  of  the  vendee  to 
pnrchase.    It  was  further  said  In  that  case 
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the  fact  that  the  yendor's  remedy  was  limit- 
ed expressly  by  the  contract  to  the  recovery 
of  liquidated  damages  did  not  change  the 
fact  that  the  contract  was  a  contract  of  pur- 
chase and  sale  on  the  part  of  one  party,  and 
the  promise  to  purchase  on  the  other.  The 
court  said: 

"An  agreement  in  a  contract,  specifying  and 
limiting  the  particular  remedy  available  to  a 
party  to  the  contract  upon  the  breacli  thereof 
by  the  otber,  does  not  change  the  respective 
mutual  promises  which  coustitvite  the  sub- 
stance of  the  contract  Wright  did  not  con- 
tract and  pay  for  a  mere  privilege  to  purchase 
land  at  a  future  time,  but  he  agreed  to  pur- 
chase and  paid  part  of  the  purchase  price.  We 
are  of  tlfe  opinion  that  the  contract  is  one 
for  the  sale  of  land,  both  parties  being  bound 
thereby  as  seller  and  purchaser,  respectively, 
though  the  remedy  of  Snydam  upon  breach  by 
Wright  may  be  confined  to  liquidated  damages." 

[2J  Upon  this  point,  therefore,  we  hold  that 
in  this  case  there  was  a  contract  of  purchase 
and  sale,  which  raises  another  point,  and  that 
Is  whether  the  contract  by  its  terms  limited 
the  respondent's  right  to  the  retention  of  the 
$500  In  full  settlement  of  the  entire  matter. 
It  Is  the  claim  of  the  appellant  that  the  stip- 
titatlon,  "failure  of  purchaser  to  complete 
purchase  within  the  time  stated  except  for 
defective  title  shall  operate  as  liquidated 
damages,"  Is  a  provision  for  full  settlement 
of  all  the  rights  under  ^be  contract,  and  pre- 
vents the  respondent  from  resorting  to  specif- 
ic performance. 

[8]  It  is  necessary,  first,  to  determine 
whether  this  provision  in  a  contract  is  one 
(or  a  penalty  or  for  liquidated  damages.  The 
law  seems  to  t>e  settled  thnt  provisions  In 
contracts  of  sale  calling  for  penalties  do  not 
exclude  the  right  of  the  vendor  to  require 
specific  performance.  Howard  v.  Hopkyns,  2 
Attu  371;  Raymond  v.  Caton,  24  €ll.  123; 
Newton  v.  Hull,  90  Cal.  494,  27  Pac.  429; 
Cartwrlght  v.  Gardner,  6  Gush.  (Mass.)  273; 
Whitney  v.  Stone,  23  Cal.  275.  This  is  also 
the  rule  in  those  cases  where  the  contract  Is 
called  "void"  upon  the  breach  by  the  vendee 
of  his  covenants.  Westervelt  v.  Hulskamp, 
101  Iowa,  202,  70  N.  W.  125;  Canfleld  v. 
Westcott,  5  Cow.  (N.  Y.)  270;  WUcoxson  v. 
Stitt,  66  Cal.  B96,  4  Pac.  629,  52  Am.  Rep.  310; 
North  Stockton  Co.  v.  Fischer,  138  Cal.  100, 
70  Pac.  1082,  71  Pac.  438 ;  Central  OU  Co.  v. 
South.  Refining  Co.,  164  Cal.  165,  97  Paa  177. 

[4]  Under  the  authority  of  Smith  v.  Lam- 
bert, 109  Wash.  529,  187  Pac.  362,  we  must 
hold  that  the  provision  in  the  contract  before 
us  is  one  calling  for  li^iuidated  damages. 
The  Smith  Case  contains  a  review  of  all  the 
prior  decisions  of  this  court,  toudiing  upon 
penalties  and  liquidated  damages,  and  lays 
down  the  rule  for  the  interpretation  of  such 
provisions  as  nearly  as  may  be  in  view  of 
the  multifarious  circumstances  under  which 
those  questions  are  presented  to  the  court. 

[1,1]  Having  passed  this  point  in  the  in- 
^npietatlon  ot  thia  contract,  it  becomes  nee- 


essary  to  consider  whether  provisions  for 
liquidated  damages  destroy  the  vendor's 
right  to  any  other  form  of  relief.  It  will  be 
conceded  that  in  the  absence  of  any  provision 
for  liquidated  damages  in  a  contract  of  pur- 
chase and  sale,  such  as  we  have  determined 
this  to  be,  that  the  vendor,  upon  the  breach, 
ma.v  either  sue  for  damages  which  have  been 
occasioned  by  the  vendee's  failure  to  comply 
with  the  contract,  or  he  may  resort  to  an 
action  for  specific  performance  of  the  con- 
tract. It  does  not  seem  logical  to  conclude, 
because  the  measure  of  the  recovery  in  an  ac- 
tion at  law  for  the  breach  has  been  mutually 
fixed  bfy  the  parties  in  the  contract,  that  there- 
by is  destroyed  the  yendor's  right  of  an  elec- 
tion between  the  two  remedies.  The  effect  of 
placing  in  the  contract  the  measure  of  dam- 
ages merely  is  to  render  certain  the  amount 
that  the  vendor  Is  entitled  to  retain  if  there 
has  been  a  payment  or  to  recover  in  an  action 
at  law,  and  does  not  operate  to  deprive  him 
of  all  his  right  to  elect  to  proceed  in  an  equi- 
table action  for  specific  performance.  It  la 
true,  of  course,  that  provisions  for  liquidated 
damages  in  such  contracts  may  measure  the 
entire  right  of  the  vendor  in  the  event  of 
breach,  where  the  contract  indicates  that  to 
be  the  result  which  both  parties  had  in  mind. 
Or,  stated  in  the  language  of  the  decisions, 
where  the  stipulation  in  regard  to  liquidated 
damages  is  to  be  regarded  as  security  for  the 
performance  of  the  contract  by  the  vendee, 
then  specific  performance  may  he  had  by  the 
vendor,  but  where  the  stipulation  was  In- 
tended as  a  substitute  for  performance — 
where  the  vendee  might  comply  with  the  con- 
tract or  pay  liquidated  damages  in  lien  there- 
of— then  specific  performance  is  not  avail- 
able. Koch  V.  Streuter,  218  111.  546,  75  N.  E. 
1049,  2  L.  R.  A.  (N.  S.)  210;  Davis  v.  Isen- 
stein,  257  111.  260,  100  N.  B.  940,  45  L.  R.  A. 
(N.  S.)  52;  Donahoe  v.  Franks  (D.  C.)  199 
Fed.  262;  Tbornburgh  v.  Fish,  11  Mont.  53, 
27  Pac.  381 ;  Dana  v.  St  Paul  Invest.  Co.,  42 
Minn.  194,  44  N.  W.  55. 

We  will  admit  that  this  is  not  the  universal 
rule,  and  that  there  are  many  expressions  in 
text-books  and  decisions  to  the  effect  that 
the  vendor  must  look  solely  to  the  stlpulatioa 
for  liquidated  damages.  Those  Interested 
may  find  a  discussion  of  the  question  in  the 
notes  to  Koch  v.  Streuter,  supra,  as  reported 
In  2  L.  R.  A.  (N.  S.)  210,  and  Davis  v.  Isen- 
stein,  supra,  as  reported  in  45  I<.  R.  A.  (N.  S.) 
52,  where  the  question  is  summarized  in  this 
quotation,  which  we  adopt: 

"If  it  be  determined  that,  the  stipulation  is 
for  liquidated  damages,  then,  according  to  the 
better  opiuion,  the  question  whether  it  will 
prevent  specific  performance  will  depend  upon 
the  question  whether  it  was  intended  as  an  al- 
ternative for  the  acts  agreed  to  tte  specifically 
performed,  or  merely  as  a  security  for  the 
performance  of  such  acts;  In  the  former  ease. 
the  court  will  ordinarily  deny  the  remedy  of 
specific  performance  and  refer  the  plaintiff  to 
his  remedy  at  Uw:  and  in  tilt  latter  case  it  will 
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grant  spedfic  performance  if  such  remedy  is 
otherwise  proper." 

Of  course,  It  Is  to  be  recognized  tbat  if 
the  render  by  h&  conduct  has  so  acted  that 
he  has  accepted  the  proTislon  for  liquidated 
damages  as  being  the  full  measure  of  bis 
rights,  he  cannot  then  be  allowed  to  compel 
performance.  In  this  ease  the  record  does 
not  show  that  there  bas  been  any  such  con- 
duct on  the  part  of  the  respondent  as  to  in- 
dicate that  he  had  bound  Idmself  to  the  re- 
tention of  the  $500  as  the  full  measure  of  his 
rights  under  the  contract. 

[7, 1]  What  is  probably  the  most  difficult 
question  in  this  case  now  presents  Itself,  and 
that  is  whether  this  provision  in  the  contract 
in  regard  to  liquidated  damages  should  be  in- 
terpreted as  an  agreement  between  the  par- 
ties so  that  the  vendor's  right  to  specific  per- 
formance has  been  foreclosed.  In  other 
words,  whether  the  language  of  the  phrase 
which  we  have  set  out  means  titat  all  the 
rights  of  the  vendor  under  the  contract  have 
been  settled,  and  that  the  sole  relief  for  the 
vendee's  failure  to  comply  lies  in  the  reten- 
tion of  the  amoimt  agreed  upon  as  liquidated 
damages.  Although  vendors  have  the  right 
either  to  a  suit  in  law  for  damages  or  one  in 
equity  for  specific  performance,  they  can  by 
so  agreeing  in  the  contract  waive  their  right 
to  recourse  to  either  or  iMth  of  those  reme- 
dies, and  if  it  appears  that  the  vendor  has 
agreed  that  liquidated  damages  sliall  be  the 
exclusive  resort,  or,  on  the  other  hand,  that 
he  may  only  maintain  an  action  for  specific 
performance,  full  effect  will  be  given  to  such 
an  agrreement  We  are  called  on,  then,  to  in- 
terjiret  the  meaning  of  the  phrase,  "the  same 
being  in  settlement  of  and  being  hereby  fixed 
as  liquidated  damages."  Assuming  that  this 
phrase  is  ambiguous,  it  should  be  given  such 
Interpretation  as  not  to  deprive  the  parties 
using  it  of  any  of  their  rights.  Unless  it  is 
clear  that  it  was  the  Intention  that  the  par- 
ties definitely  decided  to  limit  their  rights, 
the  courts  will  not  interpret  language  to  have 
tbat  effect  In  other  words,  language  In 
contracts,  which  is  subject  to  two  interpreta- 
tions, will  be  so  interpreted  as  to  preserve 
the  rights  of  all  the  parties,  rather  than  be 
interpreted  in  such  a  way  as  to  destroy  the 
rights  of  either  one.  Ai>plylng  this  rule  to 
the  languagre  here,  it  would  seem  to  be  that 
the  proper  interpretation  to  give  it  is  that 
the  $S00  iiald  should  be  taken  "in  settlement 
of"  "liquidated  damages"  the  amount  of 
-which  "being  hereby  fixed  as  liquidated  dam- 
ages." This  Interpretation  preserves  to  both 
the  parties  all  the  rights  they  would  have  un- 
der the  contract,  whereas  an  interpretaticm 
which  would  hold  that  the  words  "in  settle- 
ment of"  referred  to  the  settlement  of  all  the 
rights  of  the  parties  under  the  contract 
would  result  in  depriving  the  vendor  of  his 
right  to  resort  to  an  action  for  specific  per- 
formance. 

In  the  case  of  Wright  r.  Suydam,  supra. 
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the  contract  provided  for  liquidated  damages, 
and  "neither  party  shall  be  put  to  any  fur- 
ther liability,"  yet  in  tbat  case  this  court 
allowed  the  vendee  to.  compel  specific  per- 
formance, although  holding  that  the  language 
Just  quoted  prevented  the  vmdor  from  com- 
pelling specific  performance. 

Being  satisfied  that  this  contract  was  one 
of  purchase  and  sale,  and  that  the  provision 
contained  in  it  is  one  for  liquidated  damages, 
we  are  in  agreement  with  the  trial  court  In 
holding  that  the  respondent  Is  entitled  to 
specific  performance,  and  the  Judgmott  is  af- 
firmed. 

PABKiSR,  C.  J.,  and  MAIM,  HOIXX)MB, 
and  HOVl&Y,  JJ.,  concur. 


WASHINGTON    CRANBEftRY    GROWERS' 
ASS'N  V.   MOORE.     (No.   16418.) 

(Supreme  Court  of  Washington.    Veb.  21, 
1922.) 

Ifln  Banc. 

Appeal  from  Superior  Court,  Padfle  (boun- 
ty ;  H.  W.  B.  Hewen,  Judge. 

On  rehearing.    Judgment  affirmed. 
For  former  opinion,  see  201  Pac.  773. 

Welsh  &  Welsh,  of  So.  Bend,  for  appellant. 
John  Ia   Langenhach,  of  Uwaco,  for  i«- 
spondent. 

PER  CURIAM  Xhis  cause  was  reargued 
before  the  court  en  banc  on  January  25,  1922. 
Deeming  ourselves  fully  advised  in  the  prem- 
ises, and  a  majority  of  the  Judges  being 
of  the  opinion  tliat  the  cause  was  correctly 
disposed  of  by  the  decision  of  Department 
2,  reported  in  (Wash.)  201  Paa  773,  the  Judg- 
ment la  afilrmed  for  the  reasens  therein  stat- 
ed and  as  therein  directed. 

MACKINTOSH,  J.  (dissenting).  For  the 
reason  that  I  think  the  opinion  in  this  case 
states  an  unsound  principle  of  law,  I  am 
forced  to  dissent 

Upon  the  question  whether  the  contract 
under  consideration  is  void  as  against  public 
policy,  or  the  provisions  of  the  state  Con- 
stitution in  regard  to  monopoly  and  trusts, 
or  under  the  Sherman  Anti-Trust  Act,  there 
may  be  a  very  serious  question,  and  that 
the  contract  should  be  held  void  there  is  sup- 
porting argument  in  the  recent  decisions  of 
the  United  States  Supreme  Court  in  the 
cases  of  American  Column  &  Lumber  Ckt.  t. 
U.  S.  (decided  December  19,  1921)  257  U.  S. 
,  42  Sup.  Ot  114,  66  Ia  Ed. ,  and  Fed- 
eral Trade  Commission  v.  Beech  Nut  Packing 
Co.  (decided  January  8,  1922)  2S7  U.  a  — >-, 

42  Sup.  C!t  150,  66  L.  Ed.  .    But  I  am 

not  so  much  concerned  with  that  question  as 
with  the  other  question  decided  in  this  case, 
and  am  willing  to  assume  that  the  contract 
la  a  valid  and  enforceable  one. 
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It  is  elementary,  and  will  be  conceded  to 
be  tbe  general  rule  by  every  one  bearing  it 
stated,  tbat  courts  of  equity  will  not  enjoin 
tbe  breach  of  contracts.  Where  the  contracts 
provide  for  liquidated  damages,  or,  If  not 
80  providing,  the  damages  can  be  ascertained 
which  will  compensate  for  the  breach,  the 
party  not  In  fault  will  be  left  to  sue  for  such 
damages,  or  he  may  compel  qpeciUc  perform- 
ance. Where  a  contract  provides  for  liqui- 
dated damages,  specific  performance  is  not 
available  in  some  jurisdictions,  but  after,  a 
consideration  of  this  question  with  our  re- 
cent case  of  Asia  Investment  Co.  v.  Levin 
(Wash.)  204  Pac  808,  we  are  committed  to 
what  seems  to  us  to  be  the  better  rule;  that 
although  the  contract  agrees  upon  liquidated 
damages,  still,  upon  a  breach  by  one  party, 
the  other  party  has  the  option  of  suing  for 
the  recovery  of  such  damages,  or  in  equity 
to  enforce  specific  performance.  But  there 
are  certain  classes  of  cases  in  which  courts 
of  equity  will  not  order  specific  perform- 
ance, one  of  those  classes  being  where  the 
equity  court  would  be  compelled  to  take 
over  and  conduct  the  business,  or  to  engage 
in  such  constant  supervision  of  the  execution 
of  the  details  of  the  contract  as  to  be  a  bur- 
den upon  the  court.  In  those  cases  the  party 
to  the  contract  against  whom  the  breach  has 
occurred  is  relegated  to  his  action  at  law  for 
damages,  and  It  is  to  avoid  such  action  that 
Injunctions  are  sought  which  will  indirectly 
have  the  effect  of,  at  least,  partially  compel- 
ling performance. 

But  courts  of  equity  will  not  beat  around 
the  bush  in  this  manner  unless  the  law  action 
for  damages  is  not  sufficient,  and  they  bold 
that  where  the  contract  provides  for  liqui- 
dated damages  such  damages  are  sufiicient 
Of  course,  within  this  rule  fall  those  cases 
where  the  party  committing  the  breach  is 
insolvent,  it  t)eing  apparent  that  an  action 
at  law  against  him  for  breach  of  hTs  con- 
tract would  furnish  inadequate  relief,  so, 
in  insolvency  cases,  we  find  courts  of  equity 
enjoining  tbe  breach  of  contracts  where  the 
court  cannot  order  specific  performance. 

No  injunction  should  be  allowed  to  prevent 
the  breach  of  the  contract  before  us.  The 
.contract  itself,  after  pledging  the  grower  to 
"strictly  and  fully  comply  with  and  perform 
the  stipulations  and  agreements  on  his  part 
herein  to  be  performed,"  states  that — 

It  is  "hereby  further  and  mutually  agreed 
that,  inasmuch  as  it  is  impossible  at  this  time 
to  fix  and  estimate  the  actual  damage  which 
will  be  sustained  by  the  association  in  the 
event  that  the  grower  shall  fail  to  abide  by  his 
agreement  to  market  his  said  fniit  through 
the  association,  such  damages  are  hereby  esti- 
mated and  agreed  upon  as  one  dollar  per  box 
for  each  box  of  cranberries  grown  or  sold  by 
the  grower.    •    ♦    ♦ " 

No  language  more  explicit  or  definite  could 
have  been  used  to  create  a  stipulation  for 
liquidated  damages.    The  provision  meets  all 


of  the  requirements  that  have  been  set  down 
by  this  court  as  constituting  a  provision  iu 
a  contract  one  for  liquidated  damages.  We, 
therefore,  have  a  case  where  the  parties 
themselves  have  left  nothing  to  be  decided  in 
an  action  at  law  against  the  grower,  except 
the  question  of  whether  he  has  or  has  not 
breached  his  contract.  The  damages  fiowin^r 
from  such  a  breach,  If  it  is  established,  have 
been  absolutely  determined,  and  the  courts 
are  uniform  in  holding  that  such  a  deter- 
mination by  the  parties  constitutes  adequate 
compensation  for  the  breach.  In  this  case, 
however,  the  court  in  substance  says  that 
the  provision  for  liquidated  damages  is  with- 
out effect,  and  that  a  breach  of  the  con- 
tract will  be  enjoined,  although  the  parties 
themselves  have  determined  upon  the  meas- 
ure of  damages. 

This  court  should  not  substitute  its  Judg- 
ment as  to  whether  damages  are  adequate 
or  inadequate,  contrary  to  the  Judgment  of 
the  parties  to  the  contract  themselves,  who 
have  formally  agreed  that  damages  in  a  cer- 
tain amount  are  adequate,  such  agreement 
ns  to  the  amount  of  damages  having  been 
made  in  full  view  of  all  the  purposes  which 
the  contract  was  seeking  to  accomplish,  and 
the  indefiniteness  of  the  amount  of  damages 
a  breach  might  occasion. 

When  the  parties  have  agreed  on  the 
amount,  it  will  not  do  for  this  court  to  say 
that  it  is  inadequate.  No  stipulation  for 
liquidated  damages  is  set  aside  for  tliat  rea- 
son, but  may  be  set  aside  for  the  reason  that 
they  are  so  excessive  as  to  amount  to  a  pen- 
alty.   The  parties  knew  as  well  as  this  court: 

"Tbat  it  is  impossible  to  fix  and  estimate 
the  actual  damage  sustained  in  event  tbe  grow- 
er shall  fail  to  abide  by  the  agreement  and  the 
damages  are  only  estimated." 

^et  this  is  the  situation  in  nearly  all  cases 
where  liquidated  damages  are  agreed  upon. 
The  parties  knew  as  well  as  this  court  that 
they  desired  "to  protect  the  respondent  and 
the  other  growers  which  it  represented  in 
accomplishing  the  purposes  of  the  undertak- 
ing," for  in  the  contract  they  said: 

"The  grower  fully  understands  that  the 
purposes,  among  others,  of  this  agreement  ia 
to  maintain  and  increase  to  its  greatest  ef- 
ficiency the  association  *  •  •  and  to  ac- 
complish this  *  *  *  he  agrees  that  he  will 
not  sell  *  *  *  his  fruit  to  any  other  firm, 
etc.,  •  •  •  and  it  is  •  *  •  agreed  tliat 
inasmuch  as  it  ia  impossible  at  this  time  to 
fix  and  estimate  the  actual  damage  •  •  • 
such  damages  are  estimated  and  agreed  upon 
as  $1  per  box  •  •  •  which  sum  shall  be 
allowed  in  any  action  brought  •  •  •  to 
recover  damages  for  the  breach  of  this  agree- 
ment." 

What  did  they  mean?  Were  they,  so  la- 
competent  to  contract  for  themselves  and  so 
unfamiliar  with  the  subject-matter  with 
which  they  were  dealing  and  so  unskilled  iu 
expressing  their  Ideas  tbat  this  court  will 
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say  their  language  Is  futile  and  rewrite  the 
.pontract  as  it  thinks  it  should  have  been? 
to  do  so  is  to  Tiolate  too  many  sacred  rules 
of  contracts. 

The  decision  is  based  upon  the  case  of 
Harris  v.  Thens,  149  Ala.  133,  43  South.  131, 
10  li.  R.  A.  (N.  S.)  204,  123  Am.  St.  Bep.  17, 
and  others  noted  in  connection  with  that 
case  in  10  L.  H.  A.  (N.  S.)  204.  It  seems  to 
me  that  those  cases  can  be  clearly  distin- 
guished from  the  case  at  bar.  The  majority 
of  them  are  cases  in  which  either  a  profes- 
sional or  business  man  lias  sold  out  his  prac- 
tice or  business,  and  has  agreed  with  the 
purchaser  not  to  resume  Imsiness  or  practice 
in  competition  with  the  purchaser,  for  a 
certain  definite  period  of  time.  In  such  cases 
the  courts  have  enjoined  the  seller  from  com- 
mitting a  breach  of  his  contract. 

The  exception  to  the  rule  in  that  class  of 
cases  has  always  been  recognized  as  sound. 
The  principal  case  of  Harris  v.  Theus,  supra, 
was  a  case  where  the  seller  of  certain  lands 
agreed  not  to  engage  In  a  certain  business 
within  10  miles  of  the  place,  so  long  as  the 
purchaser  should  be  engaged  in  that  busi- 


In  the  case  of  Diamond  Match  Co.  t.  Boeb- 
er,  106  N.  Y.  473,  13  N.  E.  419,  60  Am.  Rep. 
464,  a  contract  was  made  by  the  seller  with 
the  purchaser  that  he  would  not,  within  any 
time  during  the  next  99  years,  engage  In  the 
manufacture  of  friction  matches,  except  in 
certain  specific  territories,  and  breach  by 
the  seller  was  enjoined.    The  court  said: 

"It  is  of  courEe  competent  for  parties  to  a 
covenant  to  agree  that  a  fixed  sum  shall  be  paid 
lit  case  of  a  breach  by  the  party  in  default,  and 
that  this  should  be  the  exclusive  remedy.  The 
intention  in  that  case  would  be  manifest  that 
the  payment  of  the  penalty  should  be  the 
price  of  nonperformance,  and  to  be  acceptt-d 
by  the  covenantee  in  lieu  of  performance. 
*  *  *  It  is  a  question  of  intention,  to  be 
deduced  from  the  whole  instrument  and  the 
circumstances;  and  if  it  appear  that  the  per- 
formance of  the  covenant  was  intended,  and  not 
merely  the  payment  of  damages  in  case  of  a 
breach,  the  covenant  will  be  enforced." 

Ropes  T.  Upton,  123  Mass.  258,  was  a  case 
where  the  parties  were  partners,  and  one 
sold  to  another  his  Interest  and  good  will, 
and  agreed  not  to  carry  on  business  in  the 
same  place,  and  on  attempting  to  do  so  was 
enjoined. 

Heinz  v.  Roberts,  135  Iowa,  748,  110  N.  W. 
1034,  was  an  agreement  by  an  attorney  who 
sold  bis  practice  and  represented  that  he 
would  not  practice  his  profession  within  cer- 
tain territory.  Injunction  against  the  breach 
was  granted. 

WUliinson  v.  CoUey,  164  Pa.  35,  30  AO. 
286,  26  L.  R.  A.  114,  was  a  case  of  a  physi- 
cian who  sold  out  his  practice  and  agreed 
not  to  return  thereto  for  a  period  of  10  years. 
In  less  than  4  years  he  resumed  practice  In 
the  same  community  where  he  had  originally 
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practiced,   and  an  injunction  was   granted 

against  this  conduct. 

In  Zimmermann  t.  Gerzog,  13  App.  Dir. 
210,  43  N.  T.  Supp.  339,  the  vendor  of  a  busi- 
ness agreed  that  he  would  not  enter  a  sim- 
ilar business  for  a  given  period  of  time.  The 
breach  of  this  covenant  was  enjoined. 

The  other  cases  dted  in  the  majority  opin- 
ion are  ones  where  there  had  been  no  provi- 
sion for  liquidated  damages,  or  where  the 
remedy  at  law  was  inadequate. 

The  case  of  American  Electrical  Works  v. 
Varley  Duplex  Marget  C!o.,  26  R.  I.  295,  58 
AtL  977,  3  Ann.  Cas.  976,  presented  a  situa- 
tion where  the  respondent  had  contracted  to 
put  machinery  in  the  appellant's  factory,  to  be 
used  for  their  Joint  benefit,  and  the  com- 
plainant, in  reliance  on  its  right  to  use  the 
machinery,  had,  in  addition  to  expending 
money  for  material,  entered  into  contracts  to 
supply  large  quantities  of  the  product  to 
be  manufactured  thereby.  The  court  held 
that  damage  for  failure  to  perform  was  not 
susceptible  of  computation,  and  defendant 
should  be  enjoined  from  removing  the  ma- 
chinery, although  the  contract  between  the 
parties  could  not  be  enforced  by  specific  per- 
formance. 

Chicago  ft  Alton,  etc.,  By.  v.  New  York, 
Li.  E.,  etc.,  Co.  (C.  C.)  24  Fed.  516,  was  a  case 
where  an  injunction  was  granted  to  restrain 
breadies  of  negative  covenants,  which  re- 
sulted in  compelling  the  oliaervance  of  alfinu- 
ative  covenants,  the  court  saying,  however, 
that  equity  would  only  interfere  when  the 
recovery  of  damages  at  law  would  Inade- 
quately redress  the  impending  Injury, 

The  case  of  Western  Union  Tel.  Co.  v.  Un- 
ion Pacific  B.  Co.  (C.  C.)  8  Fed.  423,  enjoined 
the  violation  of  a  contract  which  called  for 
the  performance  of  continuous  duties  involv- 
ing the  exercise  of  skill,  x>ersonaI  labor,  and 
cultivated  Judgment,  but  for  the  reason  that 
damages  could  not  adequately  be  arrived  at. 

From  the  case  of  American  Electrical 
Works  V.  Varley  Duplex,  etc.,  Co..  supra,  an 
extensive  quotation  is  ccmtalned  in  the  opin- 
ion of  the  court,  which  quotation  Is  com- 
posed largely  of  a  quotation  from  the  opinion 
of  Judge  Lowell  in  Singer  Sewing  Machine 
Co.  V.  Union  Button,  ett,  Co.,  Fed.  Gas.  No. 
12904.  The  court,  in  referring  to  the  opin- 
ion of  Judge  Lowell,  says,  as  appears  In  the 
quotation: 

"The  question  under  consideration  accord- 
ing to  the  most  modem  authorities  is  found  in 
the  opinion  of  Judge  Lowell." 

The  opinion  of  Judge  Lowell  was  rendered 
in  September,  1873,  so  that  it  cannot  be  said 
to  be  a  review  of  extremely  "modem  author- 
ities." Moreover,  Judge  Lowell  himself,  in 
the  case  of  Bishop  v.  Davis,  11  Fed.  549,  de- 
cided In  April,  1882,  referred  to  his  former 
opinion  In  the  Singer  Sewing  Machine  Case, 
supra,  recognizing  it  as  being  contrary  to  the 
general  rule,  saying: 
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"As  a  general  rale,  a  coart  of  equity  will  not 
order  such  a  contract  to  be  specifically  per- 
formed. •  *  •  There  are  a  few  excep- 
tions to  this  rule,  as  I  said  in  the  Singer  Sew- 
ing Machine  Case;  •  •  •  gtill,  it  is  the 
general  rule." 

Passing  now  to  a  review  of  the  cases 
which,  to  my  mind,  have  squarely  considered 
the  question  before  us,  and  attempting  to 
confine  the  consideration  of  them  within  rea- 
sonable limits,  and  on  that  account  taking 
principally  those  from  the  United  States 
Supreme  Court,  we  find  that  the  following: 
In  Sun  Printing,  etc.,  Ass'n  v.  Moore,  183  U. 
S.  642,  22  Sup.  Ct  240,  46  L.  Ed.  366,  that 
court  said: 

"The  naming  of  a  stipulated  sum  to  be  paid 
for  the  nonperformance  of  a  contract  is  con- 
clusive upon  the  parties  in  the  absence  of  fraud 
or  mutual  mistake.  Parties  may,  in  a  case 
where  the  damages  are  of  an  uncertain  nature, 
estimate  and  agree  upon  the  measure  of  dam- 
ages which  may  be  sustained  from  the  breach 
of  an  agreement." 

In  that  case  Chief  Justice  White,  in  a 
most  elaborate  opinion,  reviewed  the  entire 
question  of  liquidated  damages,  and  shows 
that  where  the  parties  have  made  certain 
what  otherwise  would  be  uncertain  by  agree- 
ing upon  the  amount  of  damages,  such  agree- 
ment is  binding  upon  them. 

In  Javierre  t.  Altagracla,  217  U.  S.  502,  30 
Sup.  Ct  698,  64  L.  Ed.  859,  the  Supreme 
Court  of  the  United  States  held: 

"Injunctive  relief  will  not  be  granted  in 
equity  against  the  disposal  of  sugar  cane  else- 
where than  at  the  sugar  factory  designated  in 
the  contract  with  the  growers,  as  a  suit  for 
damages  will  afford  adequate  relief." 

The  court  saying: 

"The  doubt  as  to  the  relief  granted  below  is 
more  serious,  and,  in  the  opinion  of  the  ma- 
jority of  the  court,  must  prevail.  According 
to  that  opinion,  a  suit  for  damages  would  have 
given  adequate  relief,  and  therefore  the  appel- 
lee should  have  been  confined  to  its  remedy  at 
law.  Again,  the  court  would  not  undertake  to 
decree  specific  performance  and  to  require  and 
to  supervise  the  raising  of  the  crop  and  the 
grinding  of  the  sugar,  for  even  the  now  re- 
maining period  of  the  decree.  There  is  a  cer- 
tain anomaly  in  granting  the  halfway  relief  of 
an  injunction  against  disposing  of  the  crops 
elsewhere  when  the  court  is  not  prepared  to  en- 
force the  performance  to  accomplish  which  in- 
directly is  the  only  object  of  the  negative  de- 
cree. There  is,  too,  a  want  of  mutuality  in 
the  remedy,  whatever  that  objection  may 
amount  to,  as  it  is  hard  to  see  bow  an  injtmc- 
tion  could  have  been  granted  against  the  ap- 
pellee had  the  case  been  reversed." 

In  Rutland  Marble  Go.  v.  Blpley,  10  Wall. 
338,  19  L.  Ed.  955,  the  same  court  held  in 
effect  that  there  is  a  presumption  that  the 
breach  of  an  agreement  to  transfer  personal 
prop«i;y  can  be  relieved  by  pecuniary  com- 
penaatiiMi,  and  wbera  the  breach  of  the  con- 


tract to  transfer  personal  property  can  thus 
be  compensated  an  injunction  cannot  be 
granted  to  prevent  the  breach. 

In  Burdon  Cent  Sugar  Bef.  Co.  T.  liev- 
erich  (C.  O.)  37  Fed.  67,  it  was  held: 

"The  breach  of  a  contract  by  whidi  defend- 
ant agreed  to  have  her  whole  crop  of  sugar  for 
two  years  refined  at  plaintiff's  refinery  may  be 
adequately  compensated  by  damages  at  law,  and 
equity  will  not  enjoin  a  violation  of  the  agree- 
ment" 

The  court  in  Emlrzian  v.  Asato,  23  CaL 
App.  251, 137  Pac.  1072,  held  that  en  defend- 
ant's breach  of  a  contract  to  care  for  and 
seU  to  plulutiff  orange  trees,  plaintiff  could 
not  enjoin  defendant  from  disposing  of  the 
same  to  others. 

In  New  Hartford  Canning  Co.  v.  Bulifant 
78  App.  Div.  6, 78  N.  1.  Supp.  951,  the  court 
stated  that  one  who  agreed  to  sell  and  de- 
liver corn  cannot  be  enjoined  from  selling  to 
another,  although  the  purchaser  alleged  Ir- 
reparable Injury,  the  facts  simply  showing 
liability  in  damages  for  failure  to  deliver  it. 
which  could  be  recovered  in  an  action  at  law. 
See,  also,  to  the  same  general  effect: 
electric  lighting  Co.  v.  Mobile,  etc,  Co.,  109 
Ala.  190,  19  South.  721,  55  Am.  St  Bep.  927; 
Stames  v.  Newsom,  1  Tenn.  Ch.  239;  Bonier 
Bros.  V.  Canaday,  79  Miss.  222,  30  South.  638, 
55  L.  B.  A.  328,  89  Am.  St  Bep.  593;  General 
Electric  Co.  v.  Westinghouse  Blec.  Co.  (O. 
C.)  144  Fed.  468;  Berliner  Gramophone  Co. 
V.  Seaman,  110  Fed.  30,  49  C.  C.  A.  99 ;  Grape 
Creek  Coal  Co.  v.  SpeUman,  39  HL  App.  630; 
Lone  Star  Steel  Co.  v.  Texas,  etc.,  Co.,  99  Tex. 
434,  90  S.  W.  863,  3  L.  B.  A.  (N.  8.)  828; 
Taussig  V.  Corbin,  142  Fed.  880,  73  a  O.  A. 
656;  Hair  v.  Huckins,  56  Fed.  366,  5  C.  C. 
A.  522. 

Judge  Cushman  in  Blue  Point  Oyster  Co.  v. 
Haagenson  (D.  O.)  209  Fed.  278,  held  that  a 
court  of  equity  will  not  interfere  in  a  con- 
tract by  which  the  owners  of  oyster  beds 
agreed  to  sell  their  entire  product  for  a  term 
of  years,  at  stated  prices  per  sadc,  with  a 
provision  that  they  would  sell  to  no  one  else, 
the  contract  specifying  the  quantity  and  qual- 
ity of  each  sack,  specific  performance  being 
denied  for  the  reason  that  the  character  of 
the  case  was  such  that  continuous  super- 
vision of  the  court  would  be  required  during 
the  term  of  the  contract  and  injunction  be- 
ing refused  for  the  reason  that  complainant 
had  an  adequate  remedy  at  law ;  the  oysters 
which  were  the  subject  of  the  contract  hav- 
ing an  ascertainable  market  value.  Judge 
Cushman  cites  over  100  authoritlea  In  that 
opinion. 

Last  but  not  least  we  trust,  this  court  it- 
self has  decided  this  question  squarely  in 
the  case  of  Gardiner  t.  Gyorog,  109  Wash. 
660,  187  Pac.  318.  In  that  case  a  contract 
was  considered  for  the  sale  of  three  tons  of 
Cascara  bark,  and  also  all  bark  defendant 
"shall  peel  or  have  for  sale  during  the  sea- 
son."   The  action  waa  brought  to  enJOin  tha 
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defendant  from  selling  tbe  batk  to  any  one 
other  than  tbe  plaintiff.    The  court  said : 

"The  evidence  shows  that  tbe  appellant  could 
have  purchased  this  bark  at  an  advance  ot 
probably  one  cent  per  pound  over  the  con- 
tract price.  In  other  words,  the  appellant  in 
an  action  at  law  for  damages,  could  recover  one 
cent  per  pound,  or  $6.75.  Tlie  appellant  insists 
that  the  respondent  is  insolvent  *  *  *  [We 
notice  in  the  instant  case  there  is  no  sugges- 
tion or  mention  of  any  Idnd  of  insolvency.] 
But  we  think  it  is  not  plain,  even  upon  these 
facts,  that  the  respondent  could  not  respond 
to  whatever  damages  the  appellant  might  re- 
cover in  an  action  at  law  for  damages. 

"  The  general  principle  by  reason  of  which  a 
litigant  is  remitted  to  a  court  of  law  if  he  has 
an  adequate  and  efficient  remedy  in  that  tribu- 
nal, is  also  the  test  of  his  right  to  an  injunc- 
tion restraining  the  breach  of  a  contract  Tht> 
court  must  be  satisfied  of  thfe  inadequacy  ot 
the  legal  remedy  before  it  win  grant  the  de- 
sired relief.  •  •  •  It  seems  also  that  the 
contract  must  be  one  on  which  an  action  at 
law  could  be  maintained.'    *    •    * 

"The  court  below  was  not  satisfied  of  the 
inadequacy  of  the  legal  remedy,  and  we  are  of 
the  opinion  was  amply  justified  by  the  proof 
upon  this  question." 


815 


To  my  mind,  ttda  caae  cannot  be  dis- 
tinguished ftoni  the  case  at  bar,  and  the 
opinion  of  tbe  majority  does  not  attempt  to 
do  00,  for  it  does  not  even  refer  to  it 

This  dissent  has  already  extended  itself 
possibly  unnecessarily  for  tbe  reason  that  it  is 
only  expressing  an  idea  of  what  the  law 
ought  to  be,  rather  than  what  it  Is  in  view 
of  the  decision  of  tbe  majority  of  the  court, 
but  to  summarize  the  situation:  It  would 
appear  that  the  law  ought  to  be  that,  where 
parties  have  agreed  in  a  contract  upon  liqui- 
dated damages,  and  the  contract  is  of  such  a 
nature  that  specific  performance  cannot  be 
decreed,  for  the  reason  that  such  decree 
would  result  In  the  continuous  supervision  ot 
tbe  conrt  or  in  the  constant  invocation  of  the 
court's  orders  to  complete  the  performance, 
the  courts  will  say  that  there  is  an  adequate 
remedy  at  law,  and  that  tbe  extraordinary 
remedy  of  Injunction  will  not  be  applied; 
that  the  Indirect  specific  performance  of  con- 
tracts will  not  l>e  compelled  by  means  of  in- 
junction where  the  law  court  can  afford 
adequate  relief.  To  this  rule  there  only 
seems  to  l>e  tbe  exceptirai  which  has  been 
noted,  when  referring  to  the  authorities  re- 
lied mi  by  the  majority  opinion,  of  contracts 
where  tbe  seller  has  agreed  not  to  engage 
In  business  in  competition  with  tbe  buyer, 
and  possibly  save  for  a  few  sporadic  excep- 
tions not  heretofore  noted,  tbe  rule  I  contend 
for  is  supported  by  all  tbe  authorities.  For 
these  reasons  I  dissent 

HOLCOMB,  J.  I  concur.  This  opinion 
should  be  tbe  prevailing  one. 

HOVEY,  J.  1  concur  with  MACKIN- 
TOSH, J. 


STATE  ex  r»l.  ABBOTT  at  «l.    V.  SUPERIOR 

COURT  OF  SKAQIT  COUNTY  et  al. 

(No.  16992.) 


(Supreme    Conrt   of   Washington. 
1922.) 


Mardi   7, 


1.  Eminent  domain  (S=»264— Adjndloatlon  as  to 
puMIe  use  and  necessity  reviewable  only  by 
certiorari. 

An  order  of  use  and  necessity  in  a  pro- 
ceeding to  condemn  lands  cannot  be  reviewed 
on  appeal,  but  only  by  a  writ  of  certiorari. 

2.  Eminent  domain  «=»264— Application  for 
certiorari  to  review  adjudication  of  use  and 
necessity  held  to  disclose  error. 

Under  Bern.  Code  1016,  {  1002,  providing 
that  a  writ  of  review  shall  be  granted  to  cor- 
rect any  erroneous  or  void  proceeding  or  pro- 
ceeding not  according  to  the  course  of  the  com- 
mon law,  an  application  and  affidavit  for  a  writ 
to  review  an  adjudication  of  use  and  neces- 
sity in  a  condemnation  proceeding  to  acqnire 
lands  for  a  drainage  system,  alleging  that  the 
adjudication  was  contrary  to  law  and  the  evi- 
dence, that  the  property  was  not  properly  de- 
scribed in  the  petition  and  was  not  necessary 
for  the  improvement  that  the  adjudication  that 
the  improvement  would  afford  an  outlet  was 
contrary  to  the  evidence,  and  that  the  court 
erred  in  overruling  motions  and  demurrer  to 
the  petition,  disdose  error  in  the  proceeding 
rendering  it  contrary  to  the  coarse  of  the  com- 
mon law,  BO  as  to  support  the  issuance  of  the 
writ 

Department  2. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  Nelson  Abbott  and  others, 
against  tbe  Superior  Court  of  Skagit  County 
and  others  (county  ofllcers)  to  review  an  or- 
der of  public  use  and  necessity  in  condemna- 
tion proceedings  by  the  Drainage  Conunis- 
sloners  of  Drainage  District  No.  19  in  Skagit 
County  to  acquire  lands  belonging  to  relat- 
ors.   Writ  allowed. 

Henry  Alberts  McLean,  of  Mt  Vernon,  and 
Byers  &  Byers,  of  Seattle,  for  relators. 

Wright  Kelleher,  Allen  &  Hilen,  of  Seat- 
tle, and  TboB.  Smith,  of  Mt.  Vernon,  tor  re- 
spondents. 

MAIN,  J.  This  is  an  application  for  a 
writ  of  certiorari  or,  as  it  is  called  by  tbe 
statute,  a  writ  of  review.  The  respondents 
are  the  drainage  commissioners,  of  drainage 
district  No.  18  in  Skagit  county,  and  brought 
an  action  In  condemnation  to  acquire  tbe 
lands  necessary  for  a  system  of  drainage, 
which  they  claimed  would  be  l)enefited  by 
tbe  improvement.  The  relators  are  tbe  own- 
ers of  land  which  would  be  affected  by  tbe 
condemnation.  After  a  hearing  the  trial 
court  entered  an  order  of  public  use  and  ne- 
cessity. It  is  this  judgment  wlilcb  Is  here 
sought  to  tie  reviewed. 

The  respondents  resist  tbe  issuance  of  tbe 
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writ,  daiming  that  the  showing  Is  not  sof- 
flcioit.  The  petition  for  the  writ  is  support- 
ed by  an  affidavit 

[1,  2]  The  sole  qnestion  Is  whether  the  re- 
lators have  made  a  sutQdent  showing  to  Jus- 
tify the  issnance  of  the  writ  of  review.  The 
adjudication  of  an  order  of  use  and  neces- 
sity In  a  condenmatlon  proceeding  cannot  be 
reviewed  by  appeal,  but  only  in  a  proceed- 
ing Uke  this.  Calispel  Diking  IHstrict  v. 
McLeish,  63  Wash.  331.  U5  Pac.  508;  Chi- 
cago, M.  &  P.  S.  R.  Ca  T.  Slosser,  82  Wash. 
487,  144  Pac  706.  The  statute,  secUon  1002 
of  Bonington's  1915  Code,  provides  that  a 
writ  of  review  shall  be  granted  to  correct 
any  oroneous  or  void  proceeding,  or  proceed- 
ing not  according  to  the  course  of  the  com- 
mon law,  and  "there  Is  no  appeal,  nor  in  the 
Judgment  of  the  court,  any  plain,  speedy  and 
adequate  remedy  at  law."  Section  1003  iiro- 
vides,  among  otb»  things,  that  the  writ  may 
be  granted  without  notice.  It  will  be  observ- 
ed that  Bection  1002  would  seem  to  require 
the  writ  to  be  issued  where  there  is  no  ap- 
peal, but  that  If  Uie  question  were  whether 
the  aH>eal  was  an  adequate  remedy  the  court 
would  be  required  to  exercise  discretion  be- 
fore the  issuance  of  the  writ.  The  statute 
says  that  the  writ  shall  be  granted  to  cor- 
rect an  erroaeoas  proceeding  or  proceeding 


not  according  to  the  course  of  Uie  common 
law  when  there  Is  no  appeaL  In  State  ex 
reL  McCormick  t.  Superior  Court,  43  Wash. 
91.  86  Pac.  205,  it  vraS  held  that  the  applica- 
titm  for  the  writ  must  disclose  some  appar- 
«it  error  b^ore  fbe  writ  will  be  issued.  In 
that  case  the  writ  was  denied,  but  the  re- 
lator there  did  not  allege  any  distinct  ground 
or  particular  daim  of  errcv.  The  sections  of 
the  statute  above  mentioned  were  not  refer- 
red to  in  the  opinion.  It  would  seem  that 
undM'  the  positive  language  of  the  statute 
the  holding  in  that  case  should  not  be  ex- 
tended. The  showing  in  the  present  case, 
howevo',  brings  it  within  the  role  there  an- 
nounced. It  is  stated  in  the  affidavit  filed 
in  soiqMrt  of  the  petition  that  Uie  adjudica- 
tion that  the  contemplated  use  for  which  the 
hu'id  was  sought  to  be  appropriated  was  a 
public  use  was  contrary  to  the  evldmce  and 
<'«atrai7  to  the  law;  that  the  property 
soo^t  to  be  appropriated  was  not  pr<q)erly 
described  In  the  petitioD  for  the  condemna- 
tion and  was  not  necessary  tar  the  establish- 
ment of  ttie  improvement;  that  the  adjudi- 
catiMt  that  the  improvement  would  provide  a 
good  and  sufficient  outlet  was  contrary  to 
the  evidence ;  that  the  orders  overmling  the 
niotioB  to  strike  and  make  more  definite  and 
overruling  a  demurrer  were  contrary  to  law. 
If  the  tildngs  alleged  In  the  affidavit  are  true, 
die  oeiet  of  public  use  and  necessity  was 
not  entered  according  to  the  course  of  the 
common  law.  State  ex  reL  Matson  v.  Supe- 
rior Coort.  42  Wash.  491.  85  Pac.  264. 


The  showing  made  brings  tlie  case  within 
the  holding  in  State  ex  reL  licCormicE'  v. 
Superior  Court,  supra.  If  the  case  were  me 
where  the  question  was  wheth^  there  was 
an  adequate  remedy  by  appeal,  a  differeoc 
question  would  be  pveaented.  Antiborlties 
from  other  Jiuriadictlons  are  d  little  aid  in 
determining  the  question  here  presented  be- 
cause of  different  statutory  provislans. 

The  writ  will  issue. 

PARKRR.  g  J,  and  HOLCOMB,  MITCH- 
EIA  and  MACKINTOSH,  JJ.,  concnr. 


SLAVIN  V.  ACKMAN  at  aL    (fto.  I6M7.) 

(Supreme  Court  of  Washington.    March  S, 
1922.) 


i.  VntaMsaa  «3l59(S)— Grairtaa  af  laad  act 

iBeaapataat,  altar  graatar's  daath,  ta  testity 

as  ta  iaeairtlaa  af  caatraat. 

A  daughter,  who  had  supported  her  mother 

in  consideration  of  an  agreement  to  convey  the 

home  to  her,  was  not  incompetent,  under  Bern. 

&  BaL  Code,  f  12U,  after  the  motho'a  deatk. 

in  an  uetion  to  aet  aside  prior  coavcraiice  to 

another  dan^ter  as  a  dood  on  title,  to  testifr 

aa  to  receipt  of  a  letter  offering  to  ccMvej  tlw 

land  in  return  for  support. 

2.  Witnesses  «=>l59(8)-GraBtee  h«l«  aat  la- 
eoaipeteat,  after  graatar's  death,  ta  tastifr 
aa  to  eaatpliaaea  with  eaatract. 

A  danghtpr.  to  whom  a  mother  before  in 
death  had  de^ed  land  in  consideration  of  snp- 
port  JteU  not  incompetent,  noder  Rem.  ft  Bal. 
Code,  I  1211,  in  a  suit  to  set  aside  another  itti 
aa  a  dead  on  title,  to  testi^  aa  to  acts  wluck 
she  did  in  conformity  with  the  contract  with 
her  mother. 

3.  Fraada,  sUtate  af  «=>  1 29  (4)— Latter  afv-- 
lag  ta  eeavey  hOHa  to  daaghtar  far  sappart 
held  saAdeat  aha  haviai  takaa  paniiilss 
aai  doae  all  thlags  called  far. 

A  letter  written  by  a  mother  to  her  dangli- 
ter  offering  to  convey  her  "home"  in  eonsiden- 
tion  for  sniiport  dating  the  remainder  of  ber 
life.  M4  not  insoffident  nnder  the  statate.  as 
rontaining  no  description  of  tlie  property;  the 
dangfater  having  entered  into  poaaeanon  and 
having  done  all  tiie  things  called  for  by  tte 
letter. 

4.  Spadle  parferaiaaea  ^=>4I— l*aral  agrst- 
sieat  to  caavey  la  caasMeratiaB  af  sappart 
held  eafareaaMa,  wbea  actad  aa. 

Where  a  mother  offers  to  convey  the  home 
to  the  daughter  for  support  the  reaaiader  af 
her  life,  and  the  dangfater  takes  complete  pos- 
session, makea  valnable  improvementa.  sad 
does  evetything  required  of  her  hy  the  agree- 
ment with  the  mother,  sodi  aete  are  safideBt 
to  compel  the  performance  of  an  agreemeot.  ia 
the  absence  of  any  wriCng. 
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Department  2. 

Appeal  from  Superior  Court,  King  County ; 
J.  M.  Ralston,  Judge. 

Suit  by  Nellie  Slavin  against  Catherine 
Ackman  and  others  to  remove  cloud  on  title. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.  Affirmed. 

Edward  Judd  and  F.  P.  Rutherford,  both 
of  Seattle,  for  appellants. 

Farrell,  Kane  &  Stratton,  of  Seattle,  for 
respondent 

UACKIMTOSH,  J.  The  respondent  and 
appellant  are  daughters  of  Ellen  Conley,  who, 
at  the  age  of  about  86  years,  died  In  July, 
1920.  In  Jane,  1920,  she  gave  to  the  re- 
spondent a  deed  of  all  of  her  -pTOpeity,  which 
consisted  of  two  lots  and  a  house,  which  she 
had  made  her  home  for  many  years.  In  8ei>- 
tember,  1917,  she  had  given  a  deed  to  the 
same  property  to  the  appellant.  This  action 
is  to  remove  the  clood  created  by  the  prior 
deed. 

In  the  year  1910  Mrs.  Conley  caused  a  let- 
ter to  be  written  to  the  respondent,  who  was 
a  widow  and  was  supporting  a  dai^ifater,  liv- 
ing in  Troy,  N.  T.,  and  maintaining  herself 
and  child  by  nmnlng  a  lodging  hotise.  This 
letter  was  as  follows: 

"Auburn,  Wash.,  August  10,  1910. 
"My  Dear  Daughter:  I  write  you,  hoping 
you  and  Marie  are  well.  Nellie,  I  want  to  ask 
:rou  if  you  will  come  out  here  and  take  care  of 
me.  I  am  old  now,  and  Kate  don't  come  only 
vhen  she  wants  money  from  me.  If  you  will 
come  out  here  and  take  care  of  me,  I  will  give 
yon  this  little  home  for  taking  care  of  me. 
•  •  •  Sell  all  your  furniture  and  you  can 
have  mine,  and  Marie  can  get  good  work  her* 
in  the  post  office.  •  •  •  Now,  my  dear  child, 
make  up  your  mind  and  come,  for  I  am  sick. 
I  need  yon.  •  *  •  Do  come  to  me  right 
away.  *  •  •  Come  right  away,  for  I  need 
you  to  care  for  me.  You  can  take  roomers  and 
have  all  you  make.  *  *  *  I  cannot  live  long, 
and  I  pray  for  you  to  have  my  little  home. 
Write  me  if  yon  are  coming  out  I  am  still 
your  loving  mother. 

"[Signed]    Ellen   Conley." 

Upon  its  receipt,  Mrs.  Slavin  disposed  of 
her  property  in  New  York  and  came  to  Au- 
burn, to  her  mother's  home,  where  she  has 
continued  to  reside  from  the  day  of  her  ar- 
rival to  tlie  day  of  her.  mother's  death,  except 
for  a  period  of  a  few  weeks,  when  she  was 
excluded  from  the  house  by  her  sister's  hus- 
band. During  all  of  this  time  she  attended 
to  the  wants  of  her  mother,  did  all  the  house- 
work, and  through  her  earnings  as  an  em- 
ployee of  a  condensery  in  Auburn  she  bought 
the  supplies  for  the  home.  The  pension 
money  received  by  her  mother  was  InsnfB- 
cient  to  pay  the  street  assessments,  paint  the 
house,  and  make  necessary  sanitary  changes, 
and  respondent  aided  in  meeting  these  ex- 
penses, and  generally  she  did  everything  that 
was  needed  to  be  done  to  keep  the  proiwrty 
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in  condition.  Mrs.  Slavin  rendered  snch 
service  to  her  mother  as  conduced  to  her 
health  and  comfort.  In  other  words,  she  did 
everything  that  was  contemplated  by  the 
letter  above  quoted.  Mr&  Ackman  knew  that 
her  mother  had  written  to  the  respondent, 
and  was  informed  of  all  the  conditions  upon 
which  the  respondent  had  gone  to  her  motli- 
er's  house.  There  is  nothing  in  the  record  to 
show  the  reason  for  giving  the  deed  of  lOlT 
to  the  appellant;  nor  was  any  testimony 
off»ed  as  to  the  consideration  for  it  As 
a  matter  of  fact,  the  record  shows  that  after 
this  action  was  begnn  to  quiet  the  title,  and 
a  few  days  before  the  mother's  death,  Mrs. 
Ackman  reconveyed  the  ivoperty  to  her  moth- 
er, and  had  her  mother  execute  a  note  and 
mortgage  upon  the  property,  and  by  an 
amendment  to  the  complaint  the  cloud,  of 
this  transaction  is  also  asked  to  be  removed 
from  the  respondent's  title. 

[1]  There  are  various  objectioiis  to  the  de- 
cree ot  the  court  granting  relief  to  Mrs. 
Slavin,  (he  respondent.  The  first  of  these 
Is  that  Mrs.  Slavin,  by  virtue  of  section  1211, 
Bon.  ft  Bal.  Code,  was  incompetent  to  testi- 
fy. It  Is  true  that  an  Interested  person  can- 
not testify  as  to  any  transaction  had  by  him 
with,  or  any  statement  made  to  him  by,  any 
deceased  person;  but  the  testimony  offered 
by  the  respondent  while  she  was  on  the  stand 
was  not  as  to  any  transactions  with  the 
mother.  She  testified  that  she  had  received 
the  letter  hereinabove  set  out.  We  have  held 
that  such  testimony  Is  not  testimony  as  to  a 
transactfon  with  a  deceased  person.  Bards- 
ley  V.  Truax,  64  Wash.  400,  116  Pa&  1075. 
See  also  Josephs  v.  Briant,  115  Ark.  538,  172 
S.  W.  1002,  Ann.  Cas.  1916E,  741 ;  Bi^an  v. 
Palmer,  83  Kan.  298,  111  Pac.  443,  21  Ann. 
Cas.  1214;  Dillon  v.  Gray,  87  Kan.  129,  123 
Pac.  878 :  Daniels  v.  Foster,  26  Wis.  686. 

[2]  She  also  testified  as  to  the  acts  which 
she  did  in  conformity  with  the  letter  of  her 
mother.  We  said  in  Ah  How  r,  E^rth,  13 
Wash.  550,  43  Pac.  639: 

"The  testimony  of  respondent  that  he  worked 
at  the  house  of  the  intestate,  and  the  character 
of  the  work  performed  by  him,  was  not  testi- 
mony in  relation  to  a  'transaction  had  by  him 
with,  or  any  statement  made  to  him  by,'  snch 
intestate.  Such  testimony  related  solely  to  acts 
of  the  witness  alone,  and  was,  we  think,  en- 
tirely competent." 

We  therefore  find  nothing  Improper  In  the 
testimony  of  the  respondent. 

[3]  It  is  next  objected  that  the  letter  of 
August  10,  1910,  was  insufficient  under  tlte 
statute  of  frauds,  for  the  reason  that  it  con- 
tained no  description  of  the  proiwrty,  the 
subject-matter  of  the  contract.  Assuming 
that  the  statute  of  frauds  has  anything  to 
do  with  the  matter,  the  answer  is  obvious 
that  this  objection  is  without  merit  We  held 
in  Zinn  v.  Knopes,  HI  Wash.  606,  191  Paa 
822,  that  where  a  person  entered  into  pos- 
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Miwfon  mider,  aad  Ad  tlmus  called  for  bgr. 
■a  Imti  UMMt.  it  was  satbaent  to  take  tbe 
qaeKdoD  of  the  i=.i>roper  deKriptwa  in  as  in- 
■tmmeat  «at  of  t2je  starote  of  &>ods«  ao 
far  a«  ttc  soCcMTicy  of  deaeripticB  is  eoB- 
cemed. 

(4]  All  at  thh  tBsxiuionj  Aowm  tbMt  Oie 
coD:ra<^'i  vas  Cbmiuete^r  perlormei  ty  tlie 
lefpoodoit.  Sbe  went  into  as  eomplete  poa- 
■•■s>:-  &  :  5  it  'sra<  ftUff-.tAfr  to  take,  and  at  the 
tanae  time  iw-rfom  tiie  obligations  oont^n- 
piaied  br  tb«'  contract.  Slie  made  ralnable 
iaiproTements.  and  did  eretTtbii:^  that  ber 
■■otfaer  kad  made  tlie  basis  of  ber  asreeuient 
to  conTej.  Had  there  been  bo  wiitinsK.  tliese 
acta  would  bare  ooapviled  tbe  petfonoanee 
of  a  panri  agreement.  Coifmin  t.  Lareon. 
40  Wash.  321.  96  Pac  302;  Korgan  t.  Mor- 
gan. M  Wash.  40(IC  lOS  Pac.  476:  Worden  t. 
WordcB.  96  Wash.  292.  1G5  Pac  501:  Vtii- 
kanje  T.  Dickman.  98  WaA.  5S3.  1C8  Pac. 
465:  BaTmood  r.  Hattridc,  101  Wash.  619. 
177  Pac  «40:  Jobaaon  r.  Puget  UOl  Co,  28 
Wasb.  515.  68  Pac  867:  Bendoa  r.  Parltt. 
74  WadL  615.  134  Pac  1^;  James  t.  Lned- 
en.  97  WaA.  560.  1G6  Pac  772.     ■• 

Hie  next  objectkai  is  tbat  witneases  were 
allowed  to  teatifr  aa  to  ooMTenatiana  by 
Mrs.  Conler  In  regard  to  ter  intentioa  at 
giving  tbe  bone  to  tbe  lea^joodeot.  Tlie  ob- 
jection is  tbat  tiieae  oonvcrsatiaaa  w«e  bad. 
not  in  tbe  pteasnoe  ot  xht  appellant,  and  are 
tliertf<Kt;  beaiaaj  and  inadmissible.  It  la 
not  necessarr  to  aay  nM>re  in  pa  Bring  upon 
tbia  objectioa  tlian  tbat  Uie  ease  of  tlie  re- 
Glioadent  waa  amply  prored  witbont  tliis  tea- 
timony,  and,  being  tried  de  novo  in  this  court, 
tbis  testimony  need  not  be  ooosidered. 

It  being  established  that  tlie  cootract  wan 
made  berirera  the  mother  and  respondent  to 
oonTey  to  respondent  the  property  upon  cer- 
tain coD<UU<Mis.  all  of  which  iiare  bera  per- 
formed, and  that  the  sister,  tlie  appellant, 
was  c<>cn!zant  of  tbe  entire  arrangement, 
the  conveyances  to  the  appeUant  were  Toid. 
both  the  original  deed  and  tbe  snbaeqnent 
i^.vrt^,:e.  and  wert-  clouds  which  tbe  oouit 
was  correct  in  removing  from  re^ioodent's 
title.    23  B.  C.  Lu  p.  3:;7:   36  Cyc  761. 

Tiie  judi^ment  is  allirmed. 

PAUKEK.  C.  J.,  and  HOUX>MB.  HO- 
VET,  and  MAIN.  JJ..  concur. 


MeCARTHY  v.  SECURITY  TRUST  &  SAV- 
INGS BANK.     (L.  A.  6473.)  I 

(Supreme  Coort  of  California.    Feb.  17,  1922.) 

I.  Appeal  aad  arrar  &=>IOiO(l)— Fiadiat  astaj 
a   last   dead   based   aa   tn*t««'»  taatiaaay 
aiaae  aat  distartad. 

In  an  action  to  quiet  title  based  on  a  lost 
deed,  a  findiiig  in  favor  of  the  pl^unilff  based  , 


<■■  tbe  testiiii— J  «f 

ezeentiaa  and  driivery  aC  tbe  deed. 

and  the  notary  who  tmaik  tte 

b«isg  dead,  and  tte  ootaiy'a 

r«t  be  Jituliid  mm  ipnil.  if 

tended  t*  estabj^  aD  the  facta 

valid 


Ttf-istrmr  by  tbe  giaatee  tfcat  after  cr*zr.  •: 
rxer^K-d  tbe  de«d  it  was  left  with  the  actair, 
»lo  handrd  it  to  grutec.  and  that  wher. 
tee  r^toraed  it  t*  giantor  the  latter  tais 
ui  keep  it.  ar>2  reeord  it  afier  tbe 
ceath.  ar.j  srt  f ►^^'ttly  Te<;iiested  the 
to  convey  tie  pr«i>»rty  to  ^razfter'a  aaa 
serrisg  a  fife  estate  ia  graatee  a*  aa  ta 
teet  the  aan  m  case  gtantee  ihan'iil  die. 

deed  was  ib limed. 


brr 


keU 


An  oral  TC<ioeat  «f  the  giaiitar  tbat  the 
deed  be  not  recorded  antil  after  ber  d^alh  decs 
not  defeat  a  delivery  otherwise  tgu«li»e.  ia 
view  of  Or.  Code,  f  MKflL 

—  PtsaiBty   af 


..I 


Hie  Caet  that  the  key  ta  grantee's 
L  deed  waa  placed  after 
handed  it  ts  grantee  waa  kept  in  the 
which  both  parties  Iiv«d,  oa  a  alMlf 
ta  the  grantor,  does  not  show  that  Ae  re- 
tained sadi  control  over  the  deed  aa  ta  defeat 
the  delivery  otherwise  estabfiahed. 

In  Bank.  Appt^  from  Superior  Court. 
Loa  Angeles  County;  John  U.  Toik.  Judge. 

Action  by  Catherine  MeCarOiy  nalaH  the 
Security  Trust  &  Savings  BaiA  to  quiet  title. 
Jud^rrent  for  the  piainHir  ^^  deftndant 
api«aUi     Affirmed. 

Andrew  J.  Copp.  Jr.,  and  SberiO  B.  Os- 
borne, both  of  Ii06  Angelea,  for  apfiellaiit. 

J.  Vincent  Hannon  and  J.  K.  Hannao.  botii 
of  Lus  Angelfs,  for  respoBdent. 


SLOAN'B.  J.  Tbis  appeal  is  tnm  m  Judg- 
ment of  tbe  superior  court  of  the  eonnty  of 
Vos  Angeles,  quieting  title  in  plaintiff  and 
^e^{■oDoent  to  real  estate  in  the  city  of  Lod 
Angeles. 

Aa  appeal  waa  taken  to  this  court  by  tlie 
defendant,  and  was  transfierred  to  dlvisiaa  1 
of  the  First  District  Court  of  AppeaL  Tbe 
case  comes  back  to  this  court  upon  an  order 
for  hearing  after  a  revosal  of  tbe  Judgment 
by  tbe  District  Cotnt  of  AmwI 

Tbe  opinion  of  flie  district  court  snnuaa- 
rizes  the  facts  in  the  case  as  ooodsely  and 
dearly  as  it  could  lie  put  into  words : 

TlaiDtiiTs  action  ia  dedared  avoa  a  deed 
daimed  to  have  been  witaeaaed  and  acknoal- 
edged  before  a  notary.  Hie  deed  itsdf  ia  lost, 
the  notary  dead,  his  records  destroyed,  and  it 
is  adraitted  that  no  one  other  than  the  pUintif, 
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her  grantor  and  the  notary,  ever  knew  of  its 
existence,  plaintiff  beeping  knowledge  of  the 
conveyance  an  absolute  secret.  Aside  from  thiii, 
the  deed  was  never  recorded,  and  the  grantor 
after  the  alleged  conveyance  assumed  apparent 
ownership  in  the  property.  She  remained  in 
nbsolate  possession  and  exercised  foU  and  com- 
plete dominion  over  the  same.  She  collected 
the  rents,  paid  the  taxes,  and  mortgaged  the 
property,  the  acknowledgment  to  which  instru- 
ment was  taken  before  the  very  notary  who 
plaintiff  alleged   prepared    her  deed  and   who 

knew  of  the  existence  and  contents  thereof. 
•    •    • 

"From  plaintitTs  testimony  it  appears  that 
one  Mary  O.  Nicolson  was  for  many  years  prior 
to  the  conveyance  here  alleged  the  owner  of 
the  property  in  qnestion.  In  the  month  of 
April,  1915,  she  became  seriously  ill,  hnd  was 
advised  by  her  physician  that  she  had  not  long 
to  live.  Upon  receiving  this  information  she 
sent  for  the  plaintiff,  her  sister,  who  remained 
with  her  for  abont  two  months.  A  few  days 
after  plaintiff's  arrival,  Mrs.  Nicolson,  believing 
she  was  about  to  die  and  for  the  purpose  of 
disposing  of  her  estate,  requested  plaintiff  to 
summon  a  Mr.  Stedman,  a  notary  pubiie  who 
had  attended  to  her  business  affaiia,  for  the 
purpose  of  preparing  a  deed  to  the  property  in 
question.  Accordingiy,  so  plaintiff  testifies,  the 
notary  was  directed  to  and  did  prepare  the 
conveyance  from  Mrs.  Nicolson  to  plaintiff.  A 
day  or  so  thereafter  a  deed  to  the  same  prop- 
erty was,  under  the  direction  of  Mrs.  Nicolson, 
made  hy  plaintiff  to  •  son  of  Mrs.  Nicolson,  who 
was  her  only  child.  By  the  terms  of  this  last- 
mentioned  deed  the  plaintiff,  so  far  as  can  be 
gathered  from  her  testimony,  retained  a  life 
interest  in  the  property  with  remainder  over 
to  the  son  of  the  original  grantor.  Both  deeds 
were  signed  by  the  respective  grantors,  duly 
acknowledged,  with  notarial  seal  affixed.  The 
deed  so  executed  by  plaintiff  to  the  son  of  the 
grantor  was  made  by  plaintiff  at  the  request 
of  Mrs.  Nicolson,  who  feared  that  plaintiff  mi^ht 
accidentally  get  killed." 

Mrs.  Nicholson  died  about  a  year  and  a 
half  later.  It  must  be  conceded  that  the 
plalntifTs  case  as  to  the  execution  of  the 
deed  on  which  her  claim  of  title  rests  Is 
based  upon  about  as  insecure  a  foundation 
as  conid  be  imagined.  The  drcumstances,  as 
narrated,  present  either  a  deliberate  fabrica- 
tion or  a  most  unusual  absence  of  all  the 
primary  evidence  accompanying  such  a  con- 
Teyance.  The  really  suspicious  feature  of 
the  case  ia  the  loss  and  disappearance  of  all 
the  physical  evidence  of  the  alleged  transac- 
tion. But  the  witness  testified  in  the  pres- 
ence of  the  trial  judge.  Her  appearance,  her 
manner,  and  evident  credibility  on  the  stand 
may  have  Justified  the  trial  court  in'  believ- 
ing every  word  she  said.  She  testified  that 
her  sister  told  her  she  wanted  to  deed  her 
this  property  and  sent  her  for  the  notary  to 
preiMre  the  papers.  She  testified  to  the  exe- 
cution of  the  deed,  and  sufficiently  stated  Its 
contents  to  show  that  it  was  a  grant  deed 
In  due  form  purporting  to  convey  the  proper- 
ty as  described  in  the  complaint  from  her  sis- 
ter to  b^Klf,  and  to  the  loss  of  the  deed  and 
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the  death  of  the  notary,  the  only  other  wit- 
ness to  its  execution,  and  to  the  loss  of  his 
notarial  records.  These  latter  facts  were 
substantiated  by  other  witnesses.  The  only 
other  corroborating  evidence  was  that  of  a 
witness  who  testified  that  Mrs.  Nicholson 
had  subsequently  to  the  alleged  date  of  this 
deed  told  her  that  she  had  provided  for  her 
sister,  the  plaintiff,  and  that  her  sister  would 
always  provide  for  Walter,  her  son,  and  that 
she  had  made  deeds  of  her  property. 

The  trial  court  on  the  evidence  before  it 
found  that— 

"Mary  Grace  Nicolson  was  at  the  date  of  the 
deed  hereafter  mentioned  the  owner  of  said 
real  property  described  in  the  complaint,  and 
on  or  about  the  29th  day  of  April,  1916,  made, 
executed  and  delivered  to  the  plaintiff  a  grant 
deed  thereof,  and  the  plaintiff  thereupon  be- 
came and  ever  since  has  been  the  owner  of  the 
said  real  property." 

(1]  We  cannot  qnestion  tills  finding  so  far 
as  It  is  supported  by  the  evidence,  no  matter 
how  unusual  the  clrciunstances  or  inherently 
improbable  the  coadltions.  If  the  Judge  who 
tried  the  case  was  satisfied  of  the  credibility 
of  the  witness,  the  facts  teetifled  to  were 
Bufflciently  established. 

The  only  particular  in  which  it  is  ques- 
tioned that  the  facts  given  in  evidence  failed 
to  show  an  executed  conveyance  is  in  the 
matter  of  delivery.  It  Is  ccntended  that  It 
does  not  appear  that  Mrs.  Nicolson  ever 
parted  with  the  custody  and  control  of  the 
deed  to  her  sister.  The  testimony  of  the 
plaintiff  on  this  point  was  in  substance  as 
follows : 

"After  the  deed  was  signed  and  acknowledged 
the  notary  took  it  up  to  his  office,  and  I  went 
up  in  a  day  or  two,  and  he  gave  me  the  deed, 
and  I  took  it  down  and  gave  it  to  her,  and  she 
says,  "Kate,  you  take  it  and  take  care  of  it, 
ai^  when  I  die,  you  put  it  on  record,'  and  I  did. 
She  said,  'If  you  should  get  killed  accidentally, 
or  not  have  a  chance  to  make  out  a  deed  to 
Walter,  if  you  still  held  it,  I  wish  you  would 
make  out  a  deed  now  to  him.'  Walter  was  her 
son.  He  was  about  26  years  old.  She  re- 
quested that  I  make  a  provision  for  Walter,  so 
that  he  would  get  the  property  when  I  was 
through  with  it,  and  I  made  him  a  grant  deed. 
I  made  the  deed  at  Mr.  Stedman's  office.  This 
was  a  day  or  two  after  the  other  deed  had 
been  delivered  to  me.  I  put  both  deeds  in  my 
trunk.  I  never  recorded  them.  I  had  the  deeds 
after  my  sister's  death,  and  after  that  the. 
deeds  disappeared.  My  sister  died  September 
11,  1916.  I  had  the  deeds  until  July,  1917. 
They  were  in  my  trunk.  I  discovered  that  the 
deeds  were  no  longer  in  my  possession  in  Au- 
gust 

"I  had  been  looking  over  my  papers,  destroy- 
ing some  old  insurance  papers,  and  I  had  all 
my  papers  together,  these  deeds  along  with 
them,  and  I  feel  that  I  mnst  have  burned  them. 
Walter  was  not  to  receive  the  deed  to  him 
until  I  died,  if  there  was  anything  left.  I  never 
delivered  it  to  him. 
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"I  kept  the  deed  to  me  all  the  time  in  my 
trunk.  I  was  in  the  house  with  my  sister  about 
two  months  after  it  was  handed  to  me  bjAmy 
sister.  When  she  handed  it  to  me  she  said, 
'Kate,  you  take  care  of  this  deed,  and  after  I 
die  you  put  it  on  record.'  I  kept  my  trunk 
locked  all  the  time  it  was  there.  My  sister 
could  have  had  access  to  it  if  she  wanted  to; 
the  key  was  right  there  on  a  shelf.  The  only 
thing  my  sister  said  to  me  afterwards  about  the 
deed  was  in  the  summer  after  she  returned 
from  the  hospital.  One  day  she  asked  me  if  I 
had  the  deed,  and  I  said  I  had.  She  never 
asked  me  for  the  deed.  My  sister  asked  me 
never  to  say  anything  to  Walter  about  the  deed 
from  her  to  me,  and  in  that  way  I  never  spoke 
about  them  to  anybody." 

[2]  We  think  this  testimony  justifies  the 
finding  of  the  trial  court  that  there  was  a 
sufficient  delivery  of  the  deed  to  pass  title  to 
the  plaintiff,  especially  In  view  of  the  de- 
clared purpose  of  the  grantor  to  deed  the 
property  to  the  plaintiff.  What  the  Intent  of 
the  grantor  was  In  handing  over  the  complet- 
ed instrument  to  the  grantee  was  a  Question 
of  fact  for  the  trial  court,  under  all  the  cir- 
cumstances of  the  transaction,  and  this  in- 
tent of  the  grantor  to  pass  title  was  a  fair  in- 
ference from  the  facts  given  in  evidence. 

It  is  true  that  her  statement  requesting 
that  the  g^rantee  take  care  of  the  deed  until 
she,  the  grantor,  was  dead,  and  then  record 
It,  did  not'  show  conclusively  an  intent  to 
surrender  all  control  of  it,  but,  taken  in  con- 
nection with  her  request  a  day  or  two  after- 
wards that  the  g^rantee.  In  turn,  make  a  Ae66L 
to  the  son,  would  indicate  the  grantor's  un- 
derstanding that  she  had  conveyed  the  title 
to  her  sister.  The  fact  that  Mrs.  Mcolson 
thereafter  executed  a  mortgage  on  the  prem- 
ises, while  tenUing  to  show  a  continuing 
claim  of  title,  was  merely  a  drcumstance  to 
be  weighed  against  the  affirmative  evidence 
of  delivery. 

[3]  The  oral  request  of  the  gr^tor  that 
the  deed  be  not  recorded  until  after  her 
death  does  not  defeat  a  delivery  otherwise 
effective.  Section  1056*  C!lv.  C!ode ;  Mowry  T. 
Heney,  86  Cal.  471,  25  Paa  17;  Hammond  t. 
McCoUough,  159  Cal.  639,  115  Pac.  216; 
Lewis  V.  Brovra,  22  CaL  Appt  38,  138  Pac. 
SSL 

[4]  It  does  not  appear,  as  contended,  that 
the  deed  after  being  handed  to  plaintiff  did 
not  remain  in  her  exclusive  custody  and 
controL  She  kept  it  in  her  trunk  under  lock 
and  key.  The  fact  that  while  she  remained 
in  her  sister's  house  the  key  to  the  trunk 
was  accessible  to  the  latter  does  not  suggest 
any  right  to  open  or  remove  the  contents  of 
the  trunk. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  C.  J.;  SHURTLEPP, 
J.;  WILBUB,  J.;  LAWLOB,  J. 


DAVIES  V.  TORRANCE  tt  aL 

HARRIS  V.  SAME. 

(L.  A.  6868,  6869.) 

(Supreme  Court  of  California.    Feb.  17,  1922.) 

1.  Corporations  «=>237— Indebtsdnass  t»  sar*- 
ties  accrues  at  time  they  paid  aotaw 

A  corporation's  indebtedness  to  the  sareties 
on  its  note  accrues  at  the  time  they  paid  the 
note. 

2.  Corporations  «=3269(3)— Evldeaoe  kaM  to 
•bow  that  a  promise  to  pay  note  was  aiaie 
at  corporation  maker's  request. 

In  actions  against  stockholders  of  the  cor- 
porate maker  of  a  note  to  recover  amounts 
paid  thereon  on  the  maker's  default,  eTidenee 
held  sufficient  to  sustain  the  court's  finding  that 
plaintiffs'  promise  to  pay  the  note  was  made  at 
the  corporation's  request,  within  Civ.  Code,  { 
2831,  defining  a  surety. 

In  Bank. 

Appeal  from  Superior  Court,  Iios  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 

Consolidated  actions  by  B.  W.  Davles  and 
by  Fred  B.  Harris  against  J.  S.  Torrance  and 
others.  Judgments  for  plalntlffB,  and  de- 
ftedants  appeah    Affirmed. 

Andrews,  Toland,  Gregg  tt  Andrews,  of  Los 
Angeles,  for  appellants. 

J.  Wiseman  Maodonald  and  W.  W.  Wal- 
lace, both  of  Los  Angeles,  for  respondeits. 

Dexter  &  Ellis,  of  Los  Angeles,  for  H.  O. 
Gardner. 

WILBUB,  J.  These  actions,  consolidated 
by  stipulation,  were  brought  to  recover  from 
defendants  upon  their  statutory  liability  as 
stockholders  In  the  California  Shoe  Manufac- 
turing Company,  hereinafter  called  "the  cor- 
poration," their  proportion  of  the  amount  of 
a  promissory  note,  wherein  the  First  Nation- 
al Bank,  hereinafter  called  "the  bank,"  was 
payee,  the  corporation  was  payor,  and  the 
plaintiffs  were  either  joint  guarantors  or 
sureties.  The  note  was  given  July  13,  1915, 
In  renewal  of  an  obligation  of  the  corpora- 
tion incurred  June  6,  1911,  and  was  payable 
upon  demand.  Both  i^intlffs  were  stoA- 
holders  and  directors,  and  B.  W.  Davies  was 
president  of  said  corporation  at  the  time  the 
note  was  given.  Upon  the  defa\ilt  of  the  cor- 
poration one-half  pf  the  amount  due  thereon, 
$4,040  was  paid  March  30,  1917,  by  each 
plaintiff  to  the  bank. 

[1]  If  the  plaintiffs  were  sureties  for  the 
corporation,  then  the  indebtedness  of  the  cor- 
poration to  them  accrued  at  the  time  the; 
paid  the  note,  to  wit,  March  30,  1917.  Tule 
V.  Bishop,  133  CaL  574,  62  Pac.  68.  65  Pat 
1094 ;  Coulter  Dry  Goods  Co.  v.  Wentworth, 
171  Cal.  500,  153  Pac.  939. 

[2]  Appellants   claim    that  plaintiffs  were 
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not  sureties  but  were  guarantors,  and  that 
therefore,  if  they  have  any  remedy  against 
the  stocliholders  at  all,  it  is  by  subrogation 
or  ctmtrlbutlon  against  those  who  were  stock- 
holders at  the  time  the  original  indebted- 
ness was  Incurred  by  the  corporation  (Bed- 
ington  V.  Cornwall,  90  Cal.  49,  27  Pac.  40), 
and  not  against  the  appellants  who  first  be- 
came stockholders  September  27,  1913. 

The  court  found  that  the  plaintiffs  were 
sureties  upon  said  note  and  that  they  execut- 
ed the  instrument  of  suretyship  at  the  re- 
quest of  and  upon  agreement  with  the  de- 
fendant corporation.  Without  directly  at- 
tacking this  finding,  appellants  argue  that 
the  relationship  of  the  plaintiffs  to  the  cor- 
poration was  that  of  guarantors,  'and  that 
ttiey  are  not  sureties  within  the  meaning  of 
our  statutes  and  decisions  for  the  reason  that 
the  contract  was  made  without  the  knowl- 
edge or  consent  of  the  corporation  and  in  di- 
rect Ticdation  of  the  wishes  thereof.  Our  Civ- 
il Code  (section  2831)  defines  a  surety  as: 

"One  who  at  the  regueit  of  another,  and  for 
the  purpose  of  securing  to  him  a  benefit,  be- 
comes responsible  for  the  performance  by  the 
latter  of  some  act  in  favor  of  a  third  person,  or 
hypothecates  property  as  security  therefor." 
(Italics  onrs.) 

The  question  for  our  consideration  is 
whether  or  not  there  was  sufficient  evidence 
to  sustain  the  finding  that  the  contract  of  the 
plaintUfs  to  pay  the  note  was  made  to  the 
bank  at  the  request  of  the  corporation.  We 
will  pass  to  a  consideration  of  the  evidence 
and  findings  not  attacked  to  determine  that 
question. 

The  trial  court  found  that  on  June  6,  1911, 
the  corporation  became  indebted  to  the  bank 
on  a  promissory  note  for  $10,000;  that  on 
that  day  plalntiifs  became  "sureties  for  and 
guarantors"  of  the  indebtedness  of  the  cor- 
poration under  a  written  contract  of  surety- 
ship whereby  said  plaintiffs  guaranteed  to 
the  bank  the  payment  of  all  present  and  fu- 
ture Indebtedness  of  the  corporation  to  the 
bank,  not  exceeding  the  sum  of  $20,000 ;  that 
this  written  contract  was  a  continuing  guar- 
anty which  could  only  be  satisfied  by  the  pay- 
ment of  all  the  obligations  due  to  the  bank ; 
that  on  September  23,  1913,  the  corporation 
was  Indebted  to  the  bank  for  $19,000,  and 
that  plaintiffs  were  obligated  in  writing  as 
gfuarantors  of  and  sureties  for  said  Indebted- 
ness ;  th^  on  the  12th  of  July,  1915,  the  sum 
of  $12,000  was  due  from  the  corporation  to 
the  bank  on  account  of  said  indebtedness  and 
on  said  date  the  corporation  paid  $3,000  and 
delivered  "a  new  promissory  note  for  the  sum 
of  $9,000  for  the  balance  of  said  indebtedness 
to  the  First  National  Bank;  that  said  note 
was  given  in  renewal  of  the  remaining  por- 
tion of  said  indebtedness;  that  it  was  not 
true  that  the  same  was  not  a  new  obligation." 

On  June  6,  1011,  a  resolution  of  the  corpo- 
ratitm  was  adopted  wherein  the  president 


and  secretary  of  the  corporation  were  direct- 
ed and  empowered  to  borrow  from  time  to 
time  of  the  bank  and  In  the  name  of  the  cor- 
poration any  sum  or  sums  not  to  exceed 
$20,000  fo^  such  time  and  on  such  terms  as 
they  might  from  time  to  time  arrange  for, 
and  to  execute  and  deliver  the  note  or  notes 
of  the  corporation  therefor  and  any  renewal 
or  rmewala  thereof;  the  said  note  or  notes 
to  be  in  the  form  commonly  used  by  the  First 
National  Bank  of  Iios  Angeles. 

According  to  the  minutes  of  the  corpora- 
tion on  July  12,  1915,  at  2  o'clock  p.  m.,  Di- 
rectors Torrance,  the  appellant,  Harris  and 
Davtes,  the  plaintiffs,  and  Wagner  were  pres- 
ent.   The  minutes  state  that — 

"On  motion  of  Mr.  Davies,  seconded  by  Mr. 
Torrance,  it  was  agreed  to  pay  the  First  Na- 
tional Bank  of  Los  Angeles,  at  Los  Angdes, 
California,  $S,00O  ont  of  tlie  receipts  of  the 
first  assessment,  and  aak  the  First  National 
Bank  of  Los  Angeles  to  accept  a  new  note  for 
the  balance  of  $9,000  due  them,  without  the  di- 
rectors' indorsements." 

On  the  same  date  another  resolution  was 
passed  reciting  that  the  corporation  had  bor- 
rowed $9,000  from  the  bank  and  authorized 
and  directed  the  president  or  vice  presidoit 
and  secretary  to  execute  a  corporation  note 
therefor  payable  in  60  days  from  date,  etc. 
The  bank  refused  to  accept  a  new  note  with- 
out security.  It  d«nanded  the  indorsement 
of  all  the  directors,  but  when  told  that  the 
indorsement  of  all  the  directors  could  not  be 
obtained.  It  accepted  the  separate  written 
agreiement  of  plaintiffs  to  pay  the  same, 
which  agreement  the  court  found  to  be  one  of 
suretyship.  Three  of  the  four  directors  of 
the  corporation  who  participated  in  the  meet- 
ing of  July  12,  1916,  Joined  in  the  consumma- 
tion of  the  agreement  with  the  bank,  to  wit, 
E.  W.  Davies,  president,  and  Charles  H.  Wag- 
ner, secretary,  who  signed  the  promiss<X7 
note  on  behalf  of  the  corporation  as  such 
president  and  secretary,  and  Fred  R.  Harris, 
who,  with  B.  W.  Davies,  signed  the  agree- 
ment now  relied  upon  by  plaintiffs  as  a  con- 
tract of  suretyship. 

In  June  1911,  at  the  time  of  the  inception 
of  the  original  indebtedness  t*  the  bank  by  the 
resolution  of  June  6,  1911,  the  president  and 
secretary  were  authorized  to  borrow  money 
from  the  bank  upon  such  terms  as  they  could 
arrange  for  and  to  execute  the  corporation's 
notes  and  renewals  therefor.  The  trial  court 
found  that  as  to  the  original  indebtedness, 
the  plaintiffs,  Harris  and  Davies,  were  sure- 
ties, and  hence  that  they  had  been  requested 
by  the  corporation  to  execute  their  obligation 
to  the  bank.  In  order  to  secure  such  initial 
loans  it  was  evidently  necessary  to  give  the 
bank  the  personal  obligation  of  Harris  and 
Davies.  The  court  might  well  have  based  its 
conclusion  that  the  obligation  of  July  18, 
1915,  was  executed  upon  the  request  of  the 
corporation,  made  In  Jane,  1911,  f<»  that  was 
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tbe  Inception  of  the  plaintiffs'  obligation,  and 
80  far  as  we  can  see,  bound  tbe  plaintiffs  to 
pay  the  new  note  for  |9,000  executed  July  13, 
1915,  as  well  as  the  obligation  theretofore 
due  the  bank,  of  which  the  latter  note  was  a 
renewal.    Hence  plaintiffs'  promise  of  July, 

1915,  was  merely  a  renewal  of  an  agreement 
of  suretyship  theretofore  existent.  More- 
over, if  this  be  true,  plaintiffs  would  be  enti- 
tled to  the  Judgment  they  obtained  because, 
in  satisfying  the  note  of  the  bank,  they  were 
required  to  do  so  by  the  agreement  of  June, 
1911,  as  well  as  by  that  of  July,  1915,  and 
the  mere  fact  that  the  complaint  was  predi- 
cated upon  the  later  promise  rather  than  the 
earlier  one  did  not  result  In  a  miscarriage  of 
justice.  However,  the  finding  of  the  trial 
court  that  the  plaintiff's  agreement  of  July, 

1916,  was  one  of  suretyship  is  manifestly 
sustained  by  the  evidmce,  not  only  because 
of  what  lias  just  been  stated,  but  for  the 
further  reason  that  if  the  oflBcers  of  the  cor- 
poration in  order  to  renew  the  note  which 
tbe  corporation  had  authorized  them  in  July, 
1915,  to  renew,  found  it  necessary  to  them- 
sdves  execute  ot  renew  their  personal  obli- 
gation to  pay  the  indebtedness  in  order  to 
carry  out  the  instructions  of  the  board  of  di- 
rectors of  July  12,  1915,  to  renew  the  note 
and  the  resolution  of  June,  1911,  to  secure 
the  money  upon  such  terms  as  it  could  be  se- 
cured, and  to  renew  the  note  given  therefor, 
it  must  be  obvious  that  the  personal  obliga- 
tion so  given  must  be  deemed  to  have  been 
given  at  the  request  of  the  cwporaUon  ex- 
pressed by  its  duly  authorised  offlcws.  There 
Is  nothing  In  the  conduct  of  tbe  board  of  di- 
rectors or  in  the  resolution  passed  on  July 
12,  1916,  which  in  any  wise  restricted  the 
power  of  the  president  and  secretary  as  con- 
ferred upon  them  by  the  original  resolution  of 
June  6,  1911.  The  point  relied  upon  by  the 
appellants  in  these  resolutions  is  that  it  was 
therein  provided  that  the  bank  should  be 
asked  to  make  the  renewal  without  tbe  per- 
sonal Indorsement  of  the  directors.  Tbe  re- 
quest was  made  and  promptly  denied.  Not- 
withstanding this  prompt  denial,  the  presi- 
dent and  secretary  executed  a  note  by  wliich 
the  time  for  payment  was  extended,  as  it 
was  no  doubt  expected  they  would  do.  The 
resolution  of  June  6,  1911,  was  still  in  force 
and  authorized  Davies  as  president  and  Wag- 
ner as  secretary  to  make  such  terms  with  'the 
bank  as  might  be  necessary.  Those  terms  in- 
cluded the  securing  of  the  Harris  and  Davies 
agreement  to  pay  the  bank.  At  the  time  the 
new  agreements  were  executed  the  corpora- 
tion paid  $3,000,  thus  reducing  the  indebted- 
ness of  the  corporation  from  $12,000  to 
19.000. 

On  Decmnber  15, 1916,  the  corporation  paid 
$1,000  upon  said  note  and  paid  interest  there- 
on. The  corporation  secured  the  full  benefit 
at  the  transaction.    It  is  true  that  the  appel- 


lant Torrance  refused  to  sign  the  note  as  an 
indorser  and  stated  that  he  declined  to  pay 
anything  or  assume  any  obligation  which  tbe 
law  did  not  impose  upon  him.  He  did,  bow- 
ever,  join  in  the  resolution  of  the  board  of 
directors  for  the  borrowing  of  the  money 
from  the  bank  and  the  execution  of  the  note 
therefor  and  in  the  request  that  the  bank 
make  tlie  new  note  without  requiring  the  en- 
dorsement of  the  directors.  Tbe  appellants 
contend  that  the  obligation  of  Harris  and 
Davies  to  the  bank  was  made  voluntarily  and 
surreptitiously  given  and  claim  that  tbe  ap- 
pellants knew  nothing'  about  it  for  aome 
mcmths  thereafter.  Tbls  is  wholly  immate- 
rial. The  officers  of  the  corporation  diarged 
by  it  with  tbe  duty  of  making  arrangements 
with  the  bank  also  made  the  arrangements 
with  plaintiff  and  in  doing  so  acted  for  tbe 
corporation.  The  appellant  stockholders  are 
as  much  bound  by  the  acts  of  the  officers  and 
directors  as  if  they  had  consented  thereto, 
and  are  no  worse  off  than  they  would  have 
been  if  the  corporation  bad  borrowed  tbe 
money  In  July,  1915,  from  some  other  bank 
and  therewith  discharged  its  overdue  obliga- 
tion to  the  First  National  Bank. 
Judgment  affirmed. 

We  concm:     SHAW,  C.  X;  SIX)ANE.  J.: 
LENNON,  3. ;  SHURTLEFF.  J. ;  LAWLOR,  J. 


Ex  parte  SHACKLEFORD.     (Cr.  2439.) 

(Supreme  Court  of  California.    Feb.  24,  1922. 
Rehearing  Denied  March  13,  1922.) 

1.  Insane  persons  «=3l9— Jury  trial  of  sanity 
question  may  be  after  10  days  mentioned  In 
statute. 

Trial  by  a  jury  of  the  question  of  sanity  of 
a  person  ordered  by  a  judge  to  be  committed  to 
the  hospital  as  an  insane  person  may  be  had 
after  the  10  days  within  which,  by  provision 
of  Pol.  Code,  {  2174,  the  jury  are  to  be  caused 
to  be  in  attendance. 

2.  Insane  persens  «=»I8— Verdlot  of  less  than 
all  Jurors  may  be  authorized  en  qnestlon  »f 
sanity. 

The  jury  trial  authorised  by  Pol.  Code,  f 
2174,  of  the  question  of  sanity  of  one  ordered 
by  a  judge  to  be  committed  to  the  hospital  as 
Insane,  not  being  the  common-law  jury  trial, 
the  Iiegislature  may,  as  it  there  does,  author- 
ize a  verdict  by  less  than  the  whole  number  of 
the  jury. 

3.  Habeas  corpus  4=>3— Where  petitioner  with- 
drew request  for  Jury  trial  on  question  of 
sanity.  Its  absence  no  reason  for  release. 

Where  one  ordered  committed  to  the  hos- 
pital as  insane  withdraw  his  request  for  jury 
trial  under  Pol.  Code,  {  2174,  the  absence  of 
such  trial  or  the  claim  that  the  authorizatioB 
therein  of  a  verdict  by  lesy  than  the  whole  jury 
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is  invalid,  fumieh  no  reason  for  release   on 
liabeas  corpus. 

4.  Habeas  corpus  «=948— Writ  Issued  for  In- 
quiry Into  sanity  returnable  to  superior 
court  of  eoButy  of  ooaflnement. 

While  the  question  of  sanity  of  one  eoni- 
niitted  to  the  hospital  as  insane  may  be  tried 
-on  habeas  corpns,  the  writ  will  be  issued  re- 
turnable to  the  superior  court  of  the  county 
in  which  petitioner  is  confined. 

5.  Habeas  corpus  «s»57— Writ  Issued  though 
pstitloa  la  not  verified. 

Writ  to  inquire  into  sanity  of  petitioner 
confined  in  the  hospital  as  insane  will  be  is- 
sued though  petition  is  not  verified  as  re- 
quired by  Pen.  Code,  §  147Q,  petitioner  assert- 
ing that  he  was  refused  opportunity  to  verify 
it;  but  the  court  before  which  writ  is  made  re- 
turnable will  be  ordered  to  allow  petitioner 
before  the  hearing  to  make  oath  to  the  peti- 
tion. 

In  Bank. 

Petition  by  Thomas  Wlieatly  Shacklefotd 
for  writ  of  habeas  corpus.  Writ  ordered  for 
Inquiry  Into  sanity  of  petitioner. 

Thomae  W.  ShacUeford,  in  pro.  per. 

PER  CURIAM.  The  petltloiMar,  as  grounds 
for  release  on  habeas  corpus,  claims:  iX) 
that  he  is  not,  and  never  has  been,  insane; 
(2)  that  the  commltinent  is  void  because  no 
Jury  trial  was  had  within  the  10  days  allow- 
ed by  the  CSode  (Pol.  Code,  |  2174);  (3)  that 
section  2174  la  void  in  this,  that  It  aUowa  a 
commitment  to  be  Issued  upon  a  verdict  by 
less  than  the  whole  number  of  12  Jurors. 

[1,  J]  With  respect  to  the  second  and  third 
grounds,  the  court  has  recently  decided  (In 
re  Scott,  204  Pac.  B68)  that,  under  sectlMi 
2174,  a  trial  by  Jury  may  be  had  after  the 
10  days  mentioned  In  the  section.  As  to  the 
third  groimd,  we  are  of  the  opinion  that  the 
Jury  trial  authorized  by  the  section  is  not 
the  common-law  Jury  trial,  and  hence  that 
the  Legislature  may  authorize  a  verdict  by 
less  than  the  whole  number  of  the  Jury. 

[8]  In  another  petition,  also  filed,  the  peti- 
tioner claims  that  this  commitment  is  null 
because  no  Jury  trial  was  had  after  his  de- 
mand therefor.  Upon  receiving  that  petition 
the  court  made  an  examination  of  the  pro- 
ceedings which  led  to  the  commitment  In  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  and  foimd  that  the  flies  there  show 
that  the  petitioner  had  withdrawn  his  re- 
quest for  a  Jury  trial.  The  court  Is  therefore 
clearly  of  the  opinion  that  no  reason  for  re- 
lease on  -habeas  corpus  on  the  second  and 
third  grounds  exists. 

[4]  With  respect  to  the  first  ground,  the 
questl<m  of  his  sanity  may  be  tried  In  this 
manner ;  but  for  this  court  to  take  up  such 
matters  wvuld  require  too  much  of  our  time, 
and  would  be  too  great  an  Inconvenience  to 


the  witnesses  who  might  be  required  to  at- 
tend the  trial.  In  such  a  case  it  is  proper  to 
Issue  a  writ  returnable  before  the  superior 
court  of  Santa  Clara  county,  that  being  the 
county  In  which  the  petitioner  Is  confined. 

(f  ]  It  Is  further  to  be  noted  that  the  peti- 
tion Is  unverified,  and  that  the  statute  now 
provides  that  such  iwtltions  must  be  ^nder 
oath.  Pen.  Code,  {  1475.  The  petitioner  as- 
serts that  he  was  ready  to  verify  his  peti- 
tion, but  that  the  medical  authorities  at  the 
hospital  where  he  Is  confined  refused  to  al- 
low him  an  opportunity  to  do  so.  We  have 
deemed  it  best  to  Issue  the  writ  with  the  di- 
rection that  the  court  to  which  he  is  taken 
for  a  hearing  thereof  shall,  before  proceed- 
ing therein,  allow  the  petitioner  to  make  onth 
to  his  petition  before  some  authorized  officer. 

It  is  ordered,  that  a  writ  of  habeas  corpus 
Issue  herein  solely  for  the  pnri>ose  of  Inquir- 
ing Into  the  sanity  of  the  petitioner,  return- 
able before  the  superior  court  of  Santa  Clara 
county,  on  February  27,  1922,  at  10  o'clock  a. 
m.,  and  that  before  proceeding  with  the  hear- 
ing the  Judge  of  said  court  shall  allow  the 
];>etItIoner  an  opportunity  to  make  oath  to  the 
petition. 

SHAW,  a  J.,  SHURTLEFF,  WASTE,  and 
LAWLOR,  JJ.,  and  RICHARDS,  JusUce  pro. 
tem.,  concur. 


CORBETT  V.  STATE  BOARD  OF  CONTROL 
•t  al.     (8.  F.  10004.) 

(Supreme  Court  of  California.    Feb.  25,  1922.) 

1.  Statutes  iS=»l88— Words  are  to  ha  given 
oomnion  and  approved  meaning. 

Words  and  phrases  in  a  statute  are  to  be 
construed  according  to  the  approved  usage  of 
the  language,  and  words  of  common  use  are 
to  be  taken  in  their  ordinary  and  general  sense, 
nader  Pol.  Code,  |  16. 

2.  Taxation  €=>446!/'2— Praotloal  construoUoo 
ami  oomnion  usage  allow  hotel  bills  as  trmv- 
•ling  expenses  to  state  board  of  equalization. 

Under  the  uniform  practice  ever  since  the 
adoption  in  1878  of  the  statute  allowing  mem- 
bers of  the  Supreme  Court  "their  actual. trav- 
eling expenses,"  and  since  the  adoption  of  Pol. 
Code,  §  3702,  in  1887,  the  actual  traveling  ex- 
penses allowed  by  the  latter  section  to  the 
members  of  the  state  board  of  equalization, 
many  of  whom  must  reside  away  from  Sacra- 
mento, where  they  are  required  to  meet,  under 
Const,  art.  13,  §  0,  and  Pol.  Code,  H  125,  352, 
3602,  includes  necessary  hotel  expenses  while 
the  members  of  that  board  are  in  Sacramento 
attending  its  meetings. 

In  Bank. 

Application  for  mandamus  by  John  O.  Oor- 
bett  against  the  State  Board  of  (Jontrol  and 
the  members  thereof,  to  require  respondents 
to  approve  claim  of  x)etitioner  as  a  member  of 
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the  State  Board  of  Elquallzatlon  for  traveling 
expenses  In  attending  meetings  of  said  Board. 
Writ  granted, 

Milton  T.  U'Ren,  of  San  Francisco,  for 
plaintiff. 

nalph  W.  Smith,  of  Sacramento,  for  de- 
fendants, 

SHAW,  O.  J.  This  is  an  application  for  a 
writ  of  mandate  to  the  state  board  of  con- 
trol, and  G.  B.  Daniels,  C  E.  Jarvis,  and 
Kdgerton  Shore,  as  members  thereof,  direct- 
ing said  board  to  audit,  approve,  and  allow 
the  claim  of  the  plaintiff  for  $220.75,  aUowed 
him  by  the  state  board  of  equalization  for 
his  traveling  expenses  in  attending  upon  the 
sessions  of  the  last-named  board. 

The  matter  was  submitted  upon  a  state- 
ment of  facts  agreed  to  by  the  parties.  At 
the  time  the  expenses  in  question  were  in- 
curred the  plaintiff  was  a  member  of  the  said 
board  of  equalization  for  the  first  eqiializa- 
tlon  district  He  was  a  resident  of  San 
Francisco  and  bad  his  home  there.  Meetings 
of  the  state  board  of  equalization  were  duly 
called  to  be  held  at  Sacramento  at  various 
times  during  the  fiscal  year  of  1920-21.  He 
attended  these  meetings,  and  In  doing  so  he 
incurred  expenses  in  traveling  to  Sacramento 
from  his  home  in  San  Francisco  and  in  re- 
turning to  his  home,  and  also  for  room  rent 
and  meals  at  hotels  in  Sacramento  while 
there  in  attendance  upon  said  meetings.  The 
sum  in  dispute  Is  the  amount  expended  for 
the  said  room  rent  and  meals.  It  is  admitted 
that  the  charges  were  not  extrava^nt  or  ex- 
orbitant. His  claim  for  the  $220.75  thus  ex- 
pended was  duly  approved  and  allowed  by 
the  state  board  of  equalization  on  June  30, 
1921.  On  the  same  date  it  was  duly  present- 
ed to  the  state  board  of  ctmtrol,  which  board 
refused  to  allow,  audit,  or  approve  the  same. 

The  state  is  divided  into  four  equalization 
districts.  The  city  and  county  of  San  Fran- 
cisco constitutes  the  First  district  The  coun- 
ty of  Sacramento  lies  in  the  Second  district 
and  the  other  two  districts  embrace  counties 
far  distant  from  Sacramento.  Pol.  Code,  S 
125.  The  law  requires  that  one  member  of 
said  board  shall  be  elected  from  each  of  such 
districts  by  the  electors  thereof  for  a  term 
of  four  years.  Const  art  13,  {  9;  PoL  Code, 
i  352.  The  board  is  required  by  law  to  meet 
at  Sacramento  oh  the  second  Monday  of  each 
month,. and  at  the  August  meeting  it  is  re- 
quired to  remain  In  session  until  the  third 
Monday  of  that  month.  Other  meetings  may 
be  called  by  the  chairman  of  the  board  at 
such  time  and  place  as  he  may  direct  and 
when  deemed  necessary  the  board  as  a  whole, 
or  a  member  thereof,  is  authorized  to  visit 
the  "several  counties  and  cities  for  the  pur- 
pose of  inspecting  property,"  or  obtaining  in- 
formation. Pol.  Code,  i  3692,  subda.  4.  5,  6k 
and  7.   It  is  also  provided  tliat — 

"Tbf  members  of  the  board  and  secretary  are 
entitled  to  their  actual  traveling  expenses,  and 


for  contingent  clerical  assistance,  whDe  trav- 
eling, incurred  by  them  in  ttie  discharge  ol 
their  duties."    Pol.  Code,  (  3702. 

The  appropriation  act  of  1919  induded  $5,- 
000  to  cover  these  expenses  for  the  ensuing 
two  years.  Stats.  1919,  p.  1317.  Enough  of 
this  fund  remains  to  pay  the  plaintiff's  claim. 

The  argnment  of  the  defendants  appears  to 
be  that  the  phrase  "actual  traveling  expens- 
es" must  be  strictly  construed  in  favor  of  the 
state,  and  that  it  does  not  embrace  any  ex- 
penses except  such  as  are  incurred  for  rail- 
road or  water  transportation  or  other  metlt- 
od  of  conveyance.  It  is  suggested  that  the 
members  of  the  board  after  they  arrive  at 
their  destination  and  while  remaining  there 
to  perform  the  duties  of  the  session  which 
they  are  attending,  are  not  traveling  bnt  are 
remaining  stationary. 

[1,  2]  If  the  meaning  of  tbe  phrase  "travel- 
ing exiienses"  prevents  its  application  to  any- 
thing except  expoises  paid  for  some  kind  of 
locomotion  or  conveyance,  doubtless  this  in- 
terpretation might  be  sustained.  Bat  it  Is  a 
familiar  rule  of  statutory  interpretation  that 
words  and  phrases  are  construed  according 
to  the  approved  usage  of  the  language,  and 
that  words  of  common  use  are  to  be  taken 
in  tiielr  ordinary  and  general  sense.  Gross 
V.  Fowler,  21  GaL  886 ;  PoL  Code,  {  16.  £v«r 
since  the  year  1878  the  law  has  provided  that 
the  maodbers  of  the  Supreme  Court  shall  be 
allowed  their  "actual  traveling  expenses"  in 
going  to  and  from  their  respective  places  of 
residence  to  att^id  the  sessions  of  the  court. 
It  has  been  the  universal  practice  for  that 
period  to  allow  the  meml)ers  and  officers  of 
that  court  not  only  their  railroad  fare,  bat 
also  their  hotel  bills  during  the  time  of  their 
attendance  on  the  sessions.  The  idirase  quot- 
ed has  always  been  understood  to  include 
these  expenses.  Section  3702  of  the  Political 
Code  was  enacted  in  its  present  form  in  18S7, 
and  the  same  practice  has  prevailed  ever 
since  that  time  with  relation  to  the  traveling 
expenses  of  the  members  of  the  board  of 
equalization.  The  Legislature  has  undoubt- 
edly acquiesced  in  this  interpretation,  since 
the  law  luis  remained  nnclianged.  It  would 
seem  that  it  is  too  late  to  dalm  the  tedtmlcal 
and  literal  construction  now  contended  for. 
iTurtbermore,  it  is  not  in  accordance  with  the 
common  use  of  the  phrase  "traveling  expens- 
es." It  is  common  knowledge  that  In  com- 
mercial affairs  agents  are  traveling  over  the 
country  constantly  under  an  arrangement 
with  their  principals  that  their  traveling  ex- 
penses are  to  be  paid.  Often  tJiey  are  re- 
quired to  remain  In  one  place  for  consida'- 
able  periods  of  time  Vn  the  transactioo  of  t)>e 
business,  but  it  is  commonly  understood  that 
their  hotel  bills  are  a  part  of  the  travdlng 
exiwnses,  unless  some  provision  Of  the  oon- 
tract  shows  a  different  meaning. 

Let  a  writ  of  mandate  issue  as  prayed  for. 

We  concur:  SHUBTLBFF.  J.;  WILStTB, 
J.;  LAWLOR.  J.;  ^LOAKB.  J, 
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ASHLEY  «t  al.  V.  RAILROAD  COMMISSION 

OF  STATE  OF  CALIFORNIA. 

(S.  F.  I0I5I.) 

(Supreme  Conrt  of  California.    Feb.  20,  1922.) 

i.  Waiters  and  water  ooursee  ®=>257(l)— 
Making  of  rules  and  regulations  governing 
rates  discretloaary  with  Railroad  Commis- 
sloa. 

Tbe  matter  of  making  mles  and  regulations 
gOTeming  rates  of  a  canal  company  for  water 
is  largely,  if  not  entirely,  discretionary  with 
tile  Railroad  Commission,  and  the  courts  can- 
not interfere  with  its  refusal  to  malie  rales 
and  regulations,  in  the  absence  of  a  showing 
of  abuse  of  discretion. 

2.  Water*  and  water  courses  «=32l  7— Railroad 
Commission  has  no  Jurisdiction  to  entertain 
proceedings  to  compel  public  utility  to  pay 
debts. 
Tbe  Railroad  Commission  has  no  jurisdic- 
tion of  a  proceeding  to  compel  a  canal  com- 
pany, supplying  water  for   irrigation,   to  pay 
debts  owing  for  money  borrowed  to  enable  it 
to  construct  its  canals  or  works. 

In  Bank. 

Application  by  P.  N.  Ashley  and  others  for 
supersedeas  to  review  a  declstoa  of  the  Rail- 
road Commission  of  the  State  of  California 
dismissing  complaint  asking  for  certain  re- 
lief.   Writ  denied. 

John  S.  Fwtrldge,  K.  C.  Partridge  and 
Mastlck  &  Partridge,  aU  of  San  Francisco, 
and  Elmer  W.  Arm  field  and  Arthur  B.  Eddy, 
both  of  Woodland,  for  petitioners. 

PER  CURIAM.  The  petitioners,  seven  In 
nnmber,  have  presented  a  petition  to  this 
court  asking  a  review  of  a  certain  decision 
of  the  Railroad  Commission  made  cm  July 
30,  1921,  dismissing  a  complaint  made  by 
said  petitioners  to  the  Railroad  Commission 
asking  for  certain  relief  at  its  hands.  The 
petition  to  this  court  does  not,  in  itself,  state 
any  facts  which  show  that  the  Railroad  Com- 
mission has  exceeded  its  jurisdiction.  It  con- 
tains nothing  more  than  general  statements 
that  the  decision  of  the  Railroad  Commis- 
sion complained  of  violates  the  rights  of  the 
iwtitioners,  and  that  It  is  unreasonable  and 
discriminatory. 

From  the  exhibits  attached  thereto  it  ap- 
pears that  the  Sutter-Butte  Canal  Company 
is  the  owner  of  certain  water  rights  and  a 
system  of  ditches  and  canals,  the  nearest  of 
which  was  about  seven  miles  from  tbe  lands 
of  the  petitioners ;  that  in  the  year  1918  the 
Itetitioners  and  the  Canal  Company  entered 
into  an  agreement  whereby  the  canal  com- 
pany agreed  to  construct  a  ditch  leading 
from  its  canal  to  tbe  lands  of  the  petitioners, 
and  to  conduct  water  therein  from  its  water 
system  to  said  lands  for  the  irrigation  there- 
of, in  consideration  whereof  the  petitioners 


(204  p.) 

agreed  to  advance  and  loan  to  the  canal  com- 
pany the  money  necessary  for  such  construc- 
tion, and  thereafter  to  take  water  from  the 
canal  from  year  to  year  as  desired  at  tbe 
rate  of  $7  per  acre  per  year.  The  canal  com- 
pany agreed  to  repay  to  said  petitioners,  re- 
spectively, the  amounts  advanced,  by  apply- 
ing thereto  a  certain  proportion  of  its  reve- 
nues in  succeeding  years  until  the  amounts 
so  advanced  should  be  repaid  without  inter- 
est. The  agreement  further  provided  that 
if  any  differences  arose  between  the  parties 
the  same  should  be  referred  to,  and  should  be 
settled  by  the  Railroad  Commission,  and  that 
the  contract  was  "to  be  subservient  to  any 
ruling  of  the  Railroad  Commission  in  the 
matter  of  rates  or  other  matters"  covered  by 
tbe  contract.  Differences  arose  between  the 
parties,  complaint  was  made  to  tbe  Railroad 
Commission,  and  thereupon  the  commission 
made  an  order  establishing  different  rates 
than  those  fixed  by  the  agreement  There- 
upon other  differences  arose,  and  the  peti- 
tioners filed  with  the  commission  the  com- 
plaint in  question  asking  that  certain  rules 
and  regulations  be  made  by  the  commission 
governing  the  rates  of  the  canal  company, 
and  directing  the  canal  company  to  repay  to 
the  petitioners  and  to  each  of  them  the  sum 
of  money  advanced  by  them  respectively  for 
the  construction  of  the  aforesaid  canal,  to- 
gether with  interest  thereon. 

Upon  this  petition,  after  taking  evideooe, 
the  commission  made  an  order  dismissing 
said  complant,  which  order  it  is  now  claimed 
was  in  excess  of  its  authority  and  discrimi- 
natory. 

[1]  With  respect  to  the  request  for  the 
making  of  mles  and  regulations,  It  seems 
sufficient  to  say  that  such  matters  are  large- 
ly, if  not  entirely,  disoretionary  with  the 
commission,  and  no  facts  are  set  forth  which 
show  such  abuse  of  discretion  as  to  make  its 
refusal  an  excess  of  jurisdiction. 

[2]  With  respect  to  the  part  of  the  com- 
plaint asking  for  an  order  by  the  commission 
upon  the  canal  company  requiring  it  to  repay 
to  the  petitioners  the  money  advanced  by 
them,  we  think  the  commission  properly  dis- 
missed tbe  application.  It  was  in  effect  a 
complaint  to  recover  money,  and  it  necessar- 
ily assumed  that  the  commission  has  juris- 
diction to  entertain  actions  to  compel  public 
utilities  to  pay  debts  owing  by  them  for 
money  borrowed  to  enable  it  to  construct  its 
canals  or  works.  We  are  not  advised  that 
the  commission  has  jurisdiction  of  that  char- 
acter. It  is  part  of  the  jurisdiction  of  the 
superior  courts  of  the  state;  our  attention 
has  not  been  called  to  any  act  of  the  Legis- 
lature which  purports  to  give  to  the  com- 
mission such  jurisdiction,  and  we  have  not 
found  any  statute  purporting  to  do  so.  Such 
jurisdiction  is  not  included  in  any  direct  con- 
stitutional grant  of  power  to  the  commission. 
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■ .  .'.e*  >«c  wfcerein  the  order  dls- 

•... .  .lint  and  refusing  to  give 

-,  T  ^   ntrtffty  Iws  produced  or  will 

.  .«'>«M  discrimination  between 

.  ^  u«t  oOter  persons. 

^    .acOdS  we  deny  the  application 

,j^    ^v  «rf  •  writ  of  review. 

■    J,   RICHARDS,   Justice   pro 
..^'  _i.WLOR.  WASTK,  SHURTLEFF, 
«       . ,  X  JJ,  concur. 


tm  n  POTTER'S  ESTATE. 

«^TTCR  V.  CHAMBERS,  Controll«r. 

(S.  F.  9452.) 

•^Ufftae  Court  of  Califomi*.    Feb.  2,  1922.) 

AypMl  and  error  4s»l07l(l)— iMUfflelenoy 
•f  ttipalaffoii  to  sustain  finding  of  immaterial 
tMt  held  harmless. 
Ib  proceedings  to  fix  amount  of  inheritance 
MX  under  St  1906,  p.  841,  S  1,  a  iinding  that 
decedent's  gift  to  her  son  was  "intended  to 
take  effect  in  possession  and  enjoyment  after 
ber  death,  and  was  made  in  contemplation  of 
death"  though  erroneous  except  in  so  far  as 
it  found  that  gift  was  intended  to  take  effect 
in  enjoyment  after  death,  because  not  sustained 
by  the  stipulation  on  which  the  finding  was 
based,  held  harmless,  since  the  property  was 
taxable  under  the  statute  if  the  gift  was  in- 
tended to  take  etCect  in  enjoyment  after  death, 
regardless  of  whether  made  in  contemplation 
of  death. 

2.  Taxation  «=>879(l)— Gift  Intended  to  take 
•ffaot  In  enjoyment  after  donor's  death  taxa- 
bio. 

Gift  intended  to  take  effect  in  enjoyment 
after  donor's  death  pas  subject  to  the  inherit- 
ance tax  imposed  by  St.  1905,  p.  341,  {  1. 

3.  Taxation  «=3856— Inheritance  tax  levied  en 
transfer  of  title,  or  right  to  transfer  and  to 
reoelve  title,  and  not  on  property  itself. 

The  inheritance  tax  is  levied  on  the  trans- 
fer of  title  or  on  the  exerdse  of  the  right  to 
transfer  the  title,  including  the  right  of  the 
transferee  to  receive  it,  and  not  on  the  prop- 
erty itself. 

4.  TaxatlOB  «s»859(7)— Rate  of  tax  under  law 
In  force  when  the  title  passed  cannot  be 
changed  by  Legiskttiire. 

Recipient  of  present  transfer  of  title,  made 
in  contemplation  of  death,  or  to  take  effect  in 
enjoyment  at  death,  is  bound  only  for  the  in- 
heritance tax  due  under  the  law  in  force  at 
the  time  the  title  passed;  the  Legislature  hav- 
ing no  power  to  raise  the  rate  or  Increase  the 
tax  on  such  transfer  by  a  subsequent  act. 

5.  Taxation  ^=>86l— State  could  not  Increase 
amount  of  Inherltanoo  tax  after  transfer  with 
intent  that  gift  take  effect  In  enjoyment  at 
time  of  donor's  death. 

Where  title  was  transferred  at  a  time  when 
Inheritance  Tax  Law  of  1905,  {  1,  was  in  ef- 


fect, to  take  effect  in  enjoyment  at  donor's 
death,  the  state  did  not,  under  such  statute,  li«- 
come  vested  with  an  interest  in  the  property 
entitling  it  to  subsequently  impose  a  succeii- 
sion  tax  greater  than  that  imposed  by  such 
statute  during  donor's  lifetime,  but  merely  ac- 
quired a  lien  upon  the  property  for  the  tax  im- 
posed by  such  statute,  not  payable  nntU  donor's 
death,  under  section  7. 

6.  States  «=989— Taxatiou  «s»859(  I )— Rate  of 
inhorHanoe  tax  cannot  bo  reduoad  sHbsoqnett 
to  date  of  vesting  of  right,  ainco  to  do  ss 
would  be  a  gift  of  state  property,  coatmiy  ts 
Constitution. 

The  right  to  inheritance  tax  vests  in  the 
state  at  the  date  of  the  taxable  transfer,  and 
the  Legislature  cannot,  by  subsequent  acts, 
reduce  the  rate  of  taxation  thereon,  aiace  to  do 
so  would  be  to  make  a  gift  of  the  property  of 
the  state  to  the  extent  of  the  reduction,  con- 
trary to  Const,  art.  4,  S  31. 

7.  Taxation  $=s86l— Inheritanca  tax   and  ex- 
\    emption  governed  by  statute  in  force  at  tine 

of  taxable  transfer,  notwithstanding  enact- 
ment of  other  statutes  prior  to  donor'a  death. 
Where  transfer  made  in  1908  was  anbject 
to  inheritance  tax,  because  not  intended  to  take 
effect  in  enjoyment  until  the  donor's  death,  the 
tax  payable  and  the  exemption  to  be  allowed  on 
donor's  death  in  1916  were  governed  by  St. 
1906,  p.  341,  H  1,  4,  and  not  by  St.  1913.  p. 
1066,  Sj  1,  6,  6,  7,  9,  14,  as  amended  by  St 
1915,  pp.  418,  435. 


8.  Taxation  «e=>886i/2— laheritaaoe  tax 
statute  Imposing  rato  on  spooifled  anHtaat  it 
oartaln  per  cent,  of  the  dear  value  on  prop- 
erty reoeived  computed  oa  difforeao*  botweM 
such  sum  and  the  exemption. 

Under  Inheritance  Tax  Law  1916,  I  6,  fix- 
ing the  rate  on  estates  of  (25,000  or  less,  gir- 
en  to  a  child  of  the  decedent,  at  1  per  cent,  of 
the  clear  value  of  the  property  received  by  the 
child,  the  rate  where  the  value  of  the  property 
received  equals  or  exceeds  the  sum  of  $^,000 
is  to  be  computed  only  on  the  amount  of  the 
difference  between  the  exemption  and  such  sum. 

9.  Taxation  ^t=38S6— Legislature  had  power  to 
impose  succession  tax  of  12  per  cent,  without 
exemption,  and  regardless  of  valne. 

The  Legislature  was  empowered  to  impose 
a  Buocession  tax  of  12  per  cent,  upon  all  in- 
heritances or  successions  that  might  occur  aft- 
er the  passage  of  the  act,  regardless  of  the 
value,  and  without  any  exemption;  the  righu 
of  inheritance  and  of  testamentary  disposidos 
not  being  inherent  rights  of  the  individnaL 

10.  Taxation  «=»2— Authority  to  impoao  aai 
collect  taxes  must  be  ghron  by  atatato. 

The  authority  to  impose  and  collect  taxes 
upon  the  person  or  upon  the  property  of  aa 
individual  for  public  purposes  must  be  ex- 
pressly given  by  statute. 

11.  Statutes  «=»245  —  Tax  laws  ooastned 
strictly  In  favor  of  tko  Individual  as  agalast 
the  state. 

Laws  imposing  taxes  where  ambiguous  are 
to  be  strictly  construed  in  favor  of  the  in£vid- 
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Dal  u  acainst  th«  sUte,  whether  the  propertr 
ik  to  be  taken  by  seisnre  or  hf  suit. 

12.  Statutes  ^(=3263— Not  conatrued  to  have 
retroactive  effect  unless  Intent  is  dear. 

A  atatnte  is  not  to  be  constrned  so  as  to 
have  a  retroactive  effect  nnless  the  intent  that 
it  is  to  be  retroactive  clearly  appears  from  the 
statute  itself.    Code,  S  3- 

13.  Constitutional  law  <s=348— Uncoastitntlonal 
construotioa  avoided  If  posslbte. 

The  conrta  will  never,  if  it  can  be  avoided, 
impute  to  the  Legislature  an  intent  to  enact  ■ 
law  that  ia  contrary  to  the  Constitution. 

14.  Taxation  <g=3859 (7)— Inheritance  tax  stat- 
ute, imposing  tax  on  transfer  made  prior  to 
enactment  of  statyte,  would  be  Hueanstlta- 
tlonal. 

Inheritance  Tax  Law  1913,  f  2,  subd.  3,  Im- 
posing transfer  tax  Where  transfer  la  made 
without  valnable  and  adequate  consideration, 
in  contemplation  of  death,  or  is  intended  to  take 
possession  in  enjoyment  after  death  or  at 
death,  when  recipient  "becomes  beneficially  en- 
titled in  possession  of  expectancy  to  any  prop- 
erty, or  the  income  therefrom,  by  any  such 
transfer,  whether  made  before  or  after  the  pas- 
sage of  this  act,"  if  construed  to  impose  tax  on 
transfer  made  prior  to  its  enactment  on  death 
of  donor,  snbseqnent  to  enaetment,  would  be 
unconstitutioiiaL 

15.  Taxation  9s»86 1— Inheritance  tax  law  not 
applieable  to  traasfer  made  before  enaotmoat 
of  atatate. 

Inheritance  Tax  Law  1918,  I  2,  snbd.  8, 
imposing  tranafer  tax  where  transfer  ia  made 
without  valnable  and  adequate  consideration,  in 
contemplation  of  death,  or  is  intended  to  take 
effect  in  poaaession  or  enjoyment  after  death 
or  at  death,  when  recipient  fbecomes  beneficial- 
ly entitled  in  possession  or  expectancy  to  any 
property,  or  the  income  therefrom,  by  any  such 
transfer,  whether  made  before  or  after  the 
passage  of  tliis  act,"  does  not  impose  tax  on 
transfer  made  prior  to  enactment  on  donor's   appellant 


tranafera  as  if  the  property  had  passed  by  one 
transfer,"  hejd  not  retroactive  as  to  transfers 
vested  before  enactment  of  statute. 

18.  Taxation  «=>886i^2  —  Value  of  property 
transferred  beforo  eaaetmoat  of  loharitanoe 
Tax  Law  of  1915  not  added  to  value  of  do- 
viae  to  donee  after  onaotmaat  of  statute  for 
taxation  thereunder. 

Where  gift  was  made  in  1908,  to  take  effect 
in  enjoyment  at  time  of  donor's  death,  and  donor 
died  in  1916,  leaving  donee  other  property,  the 
value  of  the  previous  gift  will  not  be  added  to 
the  value  of  the  property  devised  and  taxed 
according  to  the  rate  specified,  and  the  exemp- 
tion allowed  by  the  Inheritance  Tax  Law  of 
1915,  bat  anch  atatnte  cannot  be  applied  to 
transfers  made  beforo  ita  enactment,  and  the 
two  transfers  are  to  be  treated  as  separate 
taxable  units,  having  no  relation  to  each  other. 

19.  TaxatioK  «=»86l— Inborltaaoo  Tax  Acts  of 
1911,  1913,  1915,  bold  aot  to  havo  adopted 
aet  of  1905. 

Inheritance  Tax  Acts  of  1911,  1913,  and 
1915  held  not  to  have  adopted  the  act  of  1905, 
so  as  to  make  such  statutes  applicable  to  trans- 
fers made  before  their  enactment,  but  subse- 
quent to  enactment  of  act  of  1905,  under  Pol. 
Code,  S  325. 

Wilbur  and  Sloane,  JJ.,  dissenttng. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  SVandsco;  John  T.  Nourse 
and  Frank  H.  Dunne,  Judges. 

In  the  matter  of  the  estate  of  Melissa  Ame- 
lia Potter,  deceased.  Proceeding  by  J<rim  S. 
Chambera,  aa  CMitroUer  of  the  State  of  Cal- 
ifornia, to  fix  amount  of  Inheritance  tax. 
From  the  order  made,  Jesse  S.  L.  Potter  ap- 
p«als.     Reversed. 

Chas.  W.  KlttB,  Mountford  S.  Wilson  and 
Charles  H.  Lovell,  all  of  San  Eirancisco,  for 


death  subsequent  thereto;  the  provision  vest- 
ing the  state  with  the  right  to  the  tax  when  the 
person  to  be  charged  "becomes  benefidally  enti- 
tled" to  the  property,  liaving  reference  to  the 
estates  or  interests  created  by  instruments 
made  before  the  passage  of  the  act,  but  which 
do  not  become  vested  until  after  its  passage,  in 
view  of  (Sv.  Code,  U  693-695. 


Oarret  W.  McBnemey,  of  San  Francisco, 
amicus  curlK. 

Robert  A.  Waring,  of  Sacramento  (H.  C. 
Lncaa,  of  San  Francisco,  and  James  Lt,  At- 
teridge,  of  Sacramento,  of  counsel),  for  re- 
spondent. < 


16.  Statvtos  9=3226— Statute  of  other  state  or 

oountry  adopted  with  oonstmotloa  given  It 

by  court*  of  such  state  or  country. 
Where  a  statute  is  adopted  from  another    ..  ^     ,  ^.  ..  ,     ^ 

sute  or  country,  and  such  statute  has  previ- !  *""f  J"  i"'''  "^^n*^*  Fr^^!!LT    *^ 
ously  been   construed   by   the   courts   of   such    *»?  l**™  "^^e'  the  wlU  of  the  decedent,  and 


SHAW,  C.  J.     Jesse  S.  L.  Potter,  a  son 

of  the  deceased,  Melissa  A.  Potter,  appeals 

from  an  order  of  the  superior  court  fixing 

I  the  amount  due  from  hUn  under  the  Inheri- 


state  or  country,  the  statute  is  deemed  to  have 
been  adopted  with  the  construction  so  given  it. 

17.  Taxation  «=>S6I— Inheritance  tax  act  not 
applicable  to  transfer  vested  before  its  pas- 
sage. 
St.   1917,  p.  880,   }  2,   subd.   9,   providing 
that  when  "either  before  or  after  the  passage 
of  this  act"  more  than  one  transfer  has  been 
made  by  a  decedent  to  one  person,  the  tax  shall 


upon  certain  property  transferred  to  him  by 
the  decedent  prior  to  her  death.  The  case 
involves  the  question  of  the  ratea  of  compu- 
tation of  Inlieritance  tax  upon  the  valuations 
of  the  property  given  at  the  death  of  the  da- 
cedent  and  that  given  prior  to  her  death, 
i^Bspectlyely. 

Melissa  A.  Potter  died  testate  on  November 
80,  1916w    By  her  will  she  gave  to  Jesae  S. 


be  imposed  upon  the  aggregate  value  of  all  snch    L.  Potter,  and  he  has  received  it,  property 
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of  the  valne  of  $146,773.57.  On  October  22, 
1908,  she  transferred  to  him  certain  other 
property,  without  any  valuable  considera- 
tion therefor,  which  at  that  date,  and  also 
at  the  time  of  her  death,  was  of  the  value  of 
$850,300.  The  parties  stipulated  in  the  lower 
court  that,  ever  since  said  transfer,  said 
Jesse  S.  I/.  Potter  has  been  the  owner  and 
in  possession  of  said  property ;  that  he  had, 
up  to  the  time  of  her  death,  collected  and 
delivered  to  her  all  the  income'  therefrom, 
and  that  the  property  was  liable  to  taxation 
under  the  Inheritance  Tax  Law  of  1905 
(section  1,  Stats.  1905,  p.  341). 

The  cause  was  submitted  upon  this  stipu- 
lation, and  thereupon  the  court  below  found 
or  concluded  that  the  gift  was  "intended  to 
take  effect  In  possession  and  enjoyment  after 
her  death  and  was  made  in  contemplation  of 
death,"  within  the  meaning  of  the  Inheri- 
tance Tax  Law. 

[1 , 2]  This  finding  or  conclusion  Is  not  sus- 
tained by  the  stipulation  on  which  it  was 
based,  except  so  far  as  it  declares  that  the 
gift  was  intended  to  take  effect  in  "enjoy- 
ment" after  death.  The  stipulation  states 
that  he  immediately  took,  and  ever  after- 
wards held,  the  possession;  it  says  nothing 
whatever  that  raises  the  inference  that  it 
was  made  "in  contemplation  of  death,"  and  it 
Implies  that  possession  was  to  be  taken  at 
once  by  the  donee.  Carpentier  v.  Small,  35 
Cal.  346.  However,  the  fact  that  it  was  in- 
tended to  take  effect  in  "enjoyment"  after 
her  death  Is  suflSdent  to  make  it  taxable  un- 
der the  law  of  1906,  then  in  force,  so  the  er- 
ror is  not  important  on  the  subject  of  Ita 
liability  to  taxation  at  the  time  it  was  made. 

[3,4]  The  transfer  of  October,  1908,  im- 
mediately passed  to  Jesse  S.  U  Potter  the 
title  to  the  property  as  of  that  date.  It  is 
settled  law  that  the  tax  is  levied  on  the  trans- 
fer of  title,  or  on  the  exercise  of  the  right  to 
transfer  the  title,  including,  of  course,  the 
right  of  the  transferee  to  receive  it,  and  not 
on  the  property  itself,  and  that,  while  the 
provisions  imposing  the  tax  on  prior  trans- 
fers in  contemplation  of  death,  or  with  in- 
tent that  they  take  effect  in  enjoyment  at 
death,  are  but  safeguards  against  attempts 
to  evade  the  tax,  the  recipient  of  a  present 
transfer  of  that  character  is  bound  only  for 
the  inheritance  tax  due  upon  it  under  the 
law  in  force  at  the  time  the  title  passes,  and 
the  Legislature  has  no  power  to  raise  the 
rate  or  Increase  the  tax  on  such  transfer  by 
a  subsequent  act  Hunt  T.  Wicht,  174  Cal. 
205,  162  Pac.  639,  L.  R.  A.  1917C,  961;  Es- 
tate of  Felton,  176  Cal.  663,  169  Pac.  392; 
Estate  of  Gumsey,  177  Cal.  214, 170  Pac.  402 ; 
Nickel  v.  State,  179  CaL  128,  175  Pac.  641 ; 
Estate  of  Brix,  181  Cal.  871,  672,  186  Pac. 
13S;  Estate  of  Murphy,  182  Cal.  740,  190 
Pac.  46;  Estate  of  Miller,  195  Pac.  417; 
Chambers  v.  Gibb,  198  Pac.  1032;  Chambers 
T.  Lamb,  199  Pac.  84. 


[t]  Counsel  for  tbe  respondent  make  an 
elaborate  argument,  the  pmpose  of  whlcb 
seems  to  be  to  indnce  this  court  to  overrule 
these  dedslons,  or  In  some  way  to  qualify 
the  rule  Just  stated,  or  to  convince  the  court 
that  the  Legislature  has  done  so.  We  are 
of  the  opinion  that  the  decisions  are  sound, 
and  should  be  adhered  to,  and  that  the  Leg- 
islature cannot  change  a  rule  established  by 
constitutional  provisions.  We  see  no  force 
In  the  argument  that  the  present  case  can  be 
differentiated  from  Hunt  v.  Wicht,  supra, 
on  the  ground  that  the  transfer  Involved  la 
that  case  was  made  prior  to  the  enactment 
of  the  act  of  1905,  while  the  transfer  liere 
involved  was  made  subsequent  thereto,  and 
that,  since  that  act  imposed  a  tax  on  that 
transfer,  it  is  competent  for  the  Legislature 
to  increase  the  rate  by  a  subsequent  law. 
This  theory  Is  based  on  the  proposition  tbat, 
onder  the  act  of  1905,  there  became  vested  in 
the  state  an  Interest  in  the  property  transfer- 
red to  the  extent  necessary  to  enable  it  to 
afterward  impose  thereon  a  succession  tax 
greater  than  was  Imposed  by  that  act  This 
would  be  doubtful,  at  best  in  any  event  but 
it  is  based  on  the  untenable  premise  that  the 
act  of  1905  creates  in  the  state,  during  the 
life  of  the  donor,  an  interest  In  property 
given  inter  vivos  In  contemplation  of  deattt, 
or  with  the  intent  that  it  shall  take  posses- 
sion or  enjoyment  after  death.  The  act  has 
no  such  effect;  it  merely  gives  the  state  a 
lien  upon  the  property,  not  for  any  tax  after- 
wards Imposed  by  subsequent  acta,  but  ft>r 
the  tax  imposed  by  that  act. 

[6]  It  is  also  settled  that  the  right  to  sndi 
tax  vests  in  the  sl^te  at  the  date  of  the  tax- 
able transfer,  and  that  the  Legislature  can- 
not, by  subsequent  acts,  reduce  the  rate  of 
taxation  thereon,  since  to  do  so  would  be 
to  make  a  gift  of  the  property  of  the  state 
to  the  extent  of  the  reduction,  contrary  to 
section  31,  art  4,  of  the  Constitution.  Es- 
tate of  Stanford,  126  Cal.  118,  54  Pac.  259, 
58  Pac.  462,  45  L.  R.  A.  788 ;  Trippet  v.  State, 
149  Cal.  521,  86  Pac.  1084,  8  Ia  R.  A.  (N.  S.) 
1210;  Estate  of  Woodard,  153  Cal.  39,  94 
Pac  242;  Estate  of  Martin,  153  Cal.  227,  94 
Pac.  1053 ;  Estate  of  Kennedy,  157  Cal.  527, 
108  Pac.  280,  29  L.  R.  A.  (N.  S.)  428 ;  Estate 
of  Rossi,  169  Cal.  149,  146  Pac.  430.  These 
were  all  cases  where  the  title  to  the  property 
vested  In  the  successor,  and  the  right  to  tax 
vested  in  the  state  at  the  death  of  the  an- 
cestor; but  <m  this  point  no  distinction  can 
be  made  l>etween  such  cases  and  those  where 
the  rights  to  the  property  and  to  the  tax, 
respectively,  vest  on  the  passing  of  the  title 
by  gift  in  the  lifetime  of  the  ancestor.  The 
fact  that  the  collection  of  the  tax  is  post- 
poned, in  the  latter  class  of  cases,  until  the 
death  of  the  ancestor  cannot  affect  the  ques- 
tion of  the  vested  right  of  tbe  state  thereto. 

The  result  of  these  two  propositions  is  tbat 
the  right  of  the  state  to  the  tax  on  the  proi^ 
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erty  given  to  Jesse  S.  Ij.  Potter  In  1908,  and 
■  the  liability  of  Potter  for  such  tax,  were  alike 
irrevocably  fixed  aa  of  that  date,  subject  to 
the  condition  stated  in  the  act  of  1906,  {  7; 
that  la  to  say,  it  was  not  to  become  payable 
until  the  death  of  the  donor,  but  that,  under 
section  1  of  that  act,  the  tax  became  a  lien 
on  the  property  at  the  time  the  gift  was 
made,  and  so  remained  until  the  tax  was 
paid.  The  act  declared  that,  if  the  person 
chargeable  with  the  tax  was  an  adult  cfaUd 
of  the  decedent,  a  part  of  the  property  trans- 
ferred "of  the  clear  value"  of  $4,000  should 
be  exempt  from  the  tax  imposed  by  the  act 
Section  4.  Potter,  an  adult  son,  was  entitled 
to  this  exemption.  His  liability,  as  fixed  at 
tl^e  time  of  the  transfer,  was  a  liability  to 
pay  a  tax  measured  by  the  value  of  the  prop- 
erty given  to  him,  less  the  $4,000  dedared 
to  be  exempt,  the  tax  on  the  remainder  to 
be  computed  at  the  rates  fixed  by  the  act  of 
1906.  These  were  the  rl^ts  and  liabilities 
vested  and  fixed  by  the  law  In  force  in  1908, 
and  the  Legislature  could  not,  by  subsequent 
enactment,  change  them  or  either  of  them. 

[7]  The  Legislature  afterwards  amended 
the  law  on  the  subject  of  inheritance  taxes. 
A  complete  revision  was  enacted  in  1911. 
Stats.  1911,  p.  713.  This  act  repealed  aU 
prior  acts,  but  provided  that  rights  of  the 
state,  and  pending  proceedings  under  such 
prior  acts,  should  not  be  affected  thereby. 
Another  complete  revision  was  enacted  in 
1913.  Stats.  1913,  p.  1066.  This  act  also 
repealed  prior  acts,  including  that  of  1911 
and  amendments  thereto,  and  reserved  the 
rights  of  the  state  under  any  prior  act.  Sec- 
tions 1,  B,  6,  7,  9. and  14  of  this  act  were 
amended  in  1915  (Stats.  1915,  pp.  418,  435), 
and  an  inheritance  tax  department,  to  be 
maintained  and  directed  by  the  controller, 
was  established  (SUts.  1915,  p.  430).  It  was 
the  law  as  thus  amended  that  was  In  force 
in  1916,  at  the  date  of  the  death  of  Melissa 
A.  Potter.  . 

The  taxes  on  the  gift  of  1908  at  the  value 
fixed  by  the  court  below.  If  computed  upon 
the  rates  and  exemption  fixed  by  the  act 
of  1905,  amounted  to  $22,094.  The  act  of 
1915  gave  an  adult  son  an  exemption  of  $10,- 
000.  The  court  below  was  of  the  bplnion 
that  this  exemption  was .  applicable  to  the 
gift  of  1908,  and  deducted  that  sum  there- 
from. This  reduced  the  tax  on  that  gift  to 
$22,034,  a  decrease  of  $60  from  the  correct 
amount  In  this  respect  the  court  erred 
against  the  respondent. 

In  computing  the  tax  on  the  value  of  the 
property  received  by  Potter  from  his  mother 
at  her  death  In  1916,  $146,773.57,  the  court 
below  allowed  no  deduction  for  exemption, 
being  of  the  opinion  that  the  exemption  of 
$10,000  allowed  under  the  amendment  of  1915 
was  the  total  exemption  allowed,  both  on 
the  gUt  of  1908  and  the  subsequent  legacy. 
It  was  of  the  opinion,  moreover,  that,  tor 


ttie  pnrposes  of  ascertaining  the  rate  of  tax- 
ation on  the  legacy,  its  value  should  be  added 
to  the  value  of  the  previous  gift,  and  that 
the  rate  on  the  legacy  should  be  ascertained 
upon  the  theory  that  it  was  Included  In  the 
portion  of  the  combined  total  in  excess  of 
$500,000,  the  rate  upon  which  portion,  by 
the  amendment  of  1915,  was  fixed  at  12  per 
cent.  Upon  this  theory  it  fixed  the  tax  on 
that  legacy  at  $17,612.83. 

The  appellant  contends  that  this  theory  is 
erroneous;  that  the  $10,000  exemption  of 
1915  is  to  be  deducted  from  the  value  of  the 
legacy,  and  that  the  rates  of  1915  are  to  be 
computed  on  the  balance  In  the  same  man- 
ner as  If  there  had  been  no  gift  received  in 
1908,  since  the  entire  estate  which  vested  In 
the  son  In  1916  was  the  $146,773.77  includ- 
ed In  said  legacy.  By  the  rate  of  1915  the 
tax  thereon,  so  computed,  would  be  $5,924.15. 

The  controller  contends  that  the  $850,300 
given  in  1908  is  to  be  added  to  the  $146,773.- 
57  received  In  1916,  making  a  total  sum  of 
$997,073.67,  and  that  the  rate  on  the  final 
$497,073.67  thereof  Is  the  rate  chargeable  on 
the  $146,773.57  composing  the  legacy.  These 
conflicting  theories  present  the  main  question 
for  decision. 

[t]  Section  5  of  the  act  as  amended  by  the 
law  of  1915,  fixes  the  rate  on  estates  of  $25,- 
000  or  less,  given  to  a  child  of  the  decedent, 
at  1  per  centum  of  the  dear  value  of  the 
property  such  child  recelvea  The  language 
is  the  same  as  that  of  the  act  of  1905,  and, 
under  the  rule  stated  In  Estate  of  Tlmken, 
supra,  168  Oal.  61,  109  Pac.  608,  that  rate  Is 
to  be  computed  only  on  the  amount  of  the 
difference  between  the  exemption  and  the 
sum  of  $25,000  where  the  value,  of  the  prop- 
erty received  equals  or  exceeds  the  latter 
sum.  Section  6  of  the  act,  as  amended  t^ 
the  law  of  1915,  fixes  the  rates  on  the  excess 
over  $25,000  of  the  property  received  by  the 
particular  person  as  follows:  (a)  On  all  over 
$25,000  up  to  $50,000,  2  per  cent;  (b)  over 
$50,000  up  to  $100,000,  4  per  cent ;  (c)  over 
$100,000  up  to  $200,000,  7  per  cent ;  (d)  over 
$200,000  up  to  $500,000, 10  per  cent ;  (e)  over 
$500,000  up  to  $1,000,000,  12  per  cent  It  will 
be  observed  that  under  the  theory  of  the 
controller,  the  $146,773.57  is  to  be  considered 
as  the  last  part  of  the  combined  sum  of  the 
gift  of  1908  and  legacy  of  1916,  and  the  .two 
are  to  be  taxed  together  as  a  single  transfer, 
or  as  two  transfers  made  at  the  same  time. 
In  which  case  it  would  come  within  the  ex- 
cess over  $500,000  and  under  $1,000,000. 

[t]  It  mast  be  conceded  at  the  outset  of 
the  Inquiry  that  the  Legislature  had  power, 
by  the  act  of  1916,  to  Impose  a  succession 
tax  of  12  per  cent  upon  all  inheritances  or 
successions  that  might  occur  after  Its  pas- 
sage, regardless  of  the  value,  and  without 
any  exemption.  The  so-called  right  of  inher- 
itance, and  also  the  right  of  testamaitary 
disposition,  are  not  Inherent  rights  of  the- 


Digitized  by 


Google 


SM 


M4  PACiriC  BBPOBTEB 


(Cal 


tadtvldtnl.  not  are  ftey  safeguarded  or  se- 
cured in  ftrtuto  by  any  provision  of  our  Con- 
stitution. The>'  are  both  subject  to  legislative 
control,  and  ate  creatures  of  legislative  will. 
Oonsequently  the  Legislature  has  the  power 
to  take  away  both  rights,  and  to  make  the 
state  tb»  tnocumot  to  all  property  upon  the 
death  of  the  owner.  The  right  and  power 
to  impose  a  •ucce!wl<»i  tax  rests  on  this  prin- 
ciple, 

M  must  be  remembered,  however,  that  the 
TjeKlaiature  has  not,  by  the  inheritance  tax 
law.  atlen»pt«M  to  impose  a  tax  on  any  or- 
dinary disposition  of  property  Inter  vivos. 
The  mkle  reason  for  mentioning  dispositions 
Inter  vivoa  made  without  adequate  conslder- 
Atlou  la  to  prevent  the  evasion  of  the  tax 
lni|H»!<«Ht  on  inheritances,  bequests,  and  de- 
xlm'M  by  MUch  dispositions.  In  contemplation 
oi'  that  law,  the  gifts  inter  vivos  therein 
mentioned  are  all  presumed  to  have  been 
made  with  th(>  Intent  to  evade  the  tax  impos- 
<>d  on  tmnsfers  taking  effect  by  succession 
at  death. 

The  question  for  consideration,  therefor, 
In  whether  or  not  the  law  in  force  in  1916, 
whou  Mrs.  Potter  died,  does  expressly,  or 
liy  reasonable  construction  or  implication,  pro- 
vide that,  in  computing  the  tax  on  the  $146,- 
778.07,  received  by  am>ellant  at  her  death, 
the  ^60,300  given  to  him  in  1908  shaU  be 
added  to  the  $146,773.57,  for  the  purpose  of 
MubJcotlnK  the  $146,773.57  to  the  rate  of  taxa- 
tion imposed  on  that  part  of  a  succession 
which  exceeds  $600,000  in  value,  so  that  it 
shall  all  be  taxed  at  12  per  cent,  instead  of 
being  subjected  to  a  tax  computed  at  the 
graduated  rates  set  forth  for  property  not  ex- 
ceeding $200,000  in  value. 

[11,11]  It  is  proper  to  first  state  the  es- 
tablished rules  of  statutory  construction  ap- 
plicable to  the  case.  It  is  said  that  authority 
to  impose  and  collect  taxes  upon  the  person 
or  upon  the  property  of  an  individual  for 
public  purpose — 

"must  find  an  express  statutory  warrant,  and 
all  lavrs  having  this  object  arc  to  be  construed 
strictly  in  favor  of  the  individual  as  against  the 
state.  Whether  his  property  is  to  be  taken  by 
seisure  or  by  suit,  the  rule  is  the  same.  In  the 
one  case  the  officer  must  show  his  warrant  for 
the  seizure,  and  in  the  other  the  i^aintilF  mast 
eatablish  every  fact  essential  to  the  mainte- 
nance to  his  riitht  of  recovery."  Merced  Co.  t. 
Helm,  102  Cal.  165,  36  Pac.  399;  approved  in 
HoUman  v.  Los  Angeles,  147  Cal.  657,  82  Pac. 
313,  and  Coonelly  v.  San  Francisco,  164  CaL 
106,  127  Psc.  834. 

"All  tax  laws  are  construed  rigidly,  and  must 
be  olo!>ely  followed,  in  order  to  divest  or  vest 
title."  Bensley  r.  Mountain,  etc.,  Co.,  18  Cal. 
816.  13  Am.  Dec.  575. 

"Laws  imposing  taxes  are  strictilT  constraed, 
and  doubta  are  resolved  in  favor  of  the  tax- 
payer. •  *  •  Duties  are  never  imposed  up- 
on a  citisen  npon  vaime  or  doubtful  interpreta- 
tions." T>ewis'  Suth.  on  Stat.  Const.  {  537, 
♦•- "--'v  Section  363. 


The  notes  show  that  tbe  oonrts  of  Michi- 
gan, Connecticut,  and  Idaho  have  made 
statements  not  entirely  oonsistent  with  the 
rule  of  the  text,  but  that  it  la  nnUonnly  fol- 
lowed in  other  jurisdictions.  Mr.  Cooler 
states  the  doctrine  thus: 

"Strict  construction  is  the  general  rule  in  the 
case  of  statutes  which  may  divest  one  of  hi* 
freehold  by  proceedings  not  in  the  ordinary 
sense  judicial,  and  to  which-  he  is  only  an  en- 
forced party.  It  is  thought  to  be  only  reason- 
able to  intend  that  the  Legislature  in  making 
provisions  for  such  proceedings  would  take  un- 
usual care  to  make  use  of  terms  which  would 
plainly  express  its  meaning,  in  order  that  min- 
isterial officers  might  not  be  left  in  doubt  in 
the  exercise  of  unusual  powers,  and  that  the 
citizen  might  know  exactly  what  were  his  do- 
ties  and  liabilities.  A  strict  construction  in 
such  cases  seems  reasonable,  because  presump- 
tively the  Legislature  has  given  in  plain  terms 
all  the  power  it  has  intended  to  he  exercised." 
1  Cooley  on  Taxation,  p.  453. 

This  rule  is,  of  course,  to  be  applied  only 
where  some  ambiguity  exists  or  doubt  arises 
from  the  language  used  as  to  tbe  meaning 
in^nded. 

"Beyond  tbe  words  employed,  tt  the  meaninc 
is  plain  and  intdUgible,  neither  officer  or  ooiut 
is  to  go  in  search  of  the  legislatiTe  intent."  Id. 
450. 

[12]  It  is  also  an  established  rule  tbat  a 
statute  is  not  to  be  construed  so  as  to  have  a 
retroactive  effect  unless  the  intent  tliat  it  is 
to  be  retroactive  dearly  appears  Crom  the 
statute  itself.  The  rule  is  expressly  declared 
in  section  3  of  each  of  our  Codes. 

"The  statute  should  not  be  given  a  retrospec- 
tive effect  unless  the  language  demands  sueb 
a  construction."  Chambers  v.  Oibb,  198  Pac 
1032. 

All  the  decisions  are  to  the  same  effect  5 
Kerr's  Dig.  p.  8496,  tit  "Statutes,"  {  lOL 

[13]  Another  rule  of  interpretation  titat  is 
important  to  this  case  is  that  the  courts  will 
never,  if  it  can  be  av<^ed,  imimte  to  tbe  Leg- 
islature an  intent  to  enact  a  law  ttiat  is  con- 
trary to  tbe  Constitution: 
« 

"If  a  particular  construction  has  the  effect 
to  declare  the  act  or  any  part  of  it  nnconstitn- 
tional,  such  construction  must  be  avoided,  who 
it  can  be  fairly  done,  for  the  legal  preaomption 
is  that  the  Legidatore  could  not  have  so  ia- 
tended.  *  *  *  If  the  language  upon  its  Hn 
ia  ambignous  and  susceptible  of  different  coa- 
structions,  it  may  be  forced,  so  to  speak,  to  tlie 
extent  of  adopting  the  less  obvious  construc- 
tion, in  order  to  uphold  the  law."  French  t. 
Teschemaker,  24  C^  on  page  554. 

See,  also.  Bates  v.  Gregory,  89  CaL  39*.  26 
Paa  891;  People  v.  Frlsbie,  26  OhL  139;  Ba- 
t-on V.  Bacon,  160  Cal.  488.  89  Pac.  317 ;  and 
ChesebronsA  T.  San  Francisco,  153  Cat  568. 
96  Pac.  2SJJ. 
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The  respondent  relies  on  section  2  of  the 
act  The  parts  of  this  section  material  to 
the  case  are  as  follows: 

"A  tax  shall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  property  *  *  *  to  per- 
sons,' institutions  or  corporations,  •  •  •  in 
the  following  cases:  [1.  When  the  transfer  is 
by  will,  descent  or  succession  from  a  resident 
of  the  state;  2.  When  the  succession  comes 
from  a  non-resident,  but  is  of  property  within 
the  state.]  3.  When  the  transfer  is  of  proper- 
ty •  *  ♦  within  this  state,  by  deed,  grant, 
bargain,  sale,  cusignment  or  gift,  made  without 
valaable  and  adequate  consideration  in  contem- 
plation of  the  death  of  the  grantor,  vendor,  as- 
signor or  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death. 
When  sudi  person,  institution  or  corporation 
becomes  beneficially  entitled  in  possession  or 
expectancy  to  any  property  or  the  income  there- 
from, by  any  such  transfer,  toheth«r  made  be- 
fore or  after  the  pateage  of  thit  act" 

It  is  claimed  that  tbe  italicized  clause  of 
the  last  sentence  shows  the  legislatlTe  Intent 
to  impose  a  tax  on  previous  transfers,  so  far 
as  lawfully  possible,  and  that  It  supports  the 
(•ontention  that.  In  computing  the  tax  on  the 
value  of  tbe  transfer  of  1916,  the  value  of 
tbe  transfer  of  1908  Is  to  be  added  to  it,  and 
the  rates  of  the  1915  act  extended  on  the 
whole  sum  to  find  the  tax  on  the  transfer  of 
1916  so  as  to  treat  it  as  a  transfer  exceeding 
$500,000  in  value.  It  may  be  remarked  that 
the  insertion  of  a  i)erlod  instead  of  a  comma, 
preceding  the  word  "when,"  and  so  dividing 
subdivision  3  into  two  distinct  sentences,  as 
above  shown,  is  obviously  a  typographical  or 
clerical  mistake,  nnd  that  it  should  be  read 
as  if  the  comma  were  Inserted.  This  does 
not  change  tbe  effect,  bat  it  makes  the  mean- 
ing clearer. 

[14, 15]  We  have  seen  that  the  Legislature 
had  no  power  to  add  to  or  take  from  the  tax 
upon  the  gift  of  1908  after  It  was  made.  If 
taken  literally  and  apart  from  its  immedi- 
ate context,  the  clause  above  italicized  would 
express  the  Intent  to  do  so,  but  the  resolt 
would  be  that,  under  the  rule  established  by 
Hunt  V.  WIcht  and  the  other  cases  first  above 
cited,  the  act  would  be  to  that  extent  unoon- 
vtitutional  and  void.  Such  a  result,  as  we 
have  seen.  Is  to  be  avoided  when  it  can  be 
fairly  done.  "We  must  therefore  look  to  the 
conte.\t  to  ascertain  if  a  meaning  is  appar- 
ent that  would  produce  a  result  that  does 
not  make  the  subdivision  retroactive  in  ef- 
fect, and  brings  It  within  the  scope  of  the 
legislative  power.  The  first  part  of  this  final 
sentence  or  clause,  in  connection  with  the 
oijening  ijart  of  tbe  subdivision,  states  that 
such  transfer  tax  Is  to  be  imposed  "when 
such  person.  Institution  or  corporation  he- 
comes  beneficially  entitled  In  possession  or 
e.xpectancy  to  any  property."  In  a  very  com- 
mon acceptation  of  its  meaning  the  word  "be- 
comes" betokens  futurity ;  something  that  is 


charged  tberewitb  "becomes  beneficially  en- 
titled" to  tbe  property.  This  evidently  re- 
fers to  some'  time  after  tbe  passage  of  the 
act,  and  in  view  of  tlio  fact  tbat  it  would  be 
void  if  it  referred  to  a  past  vesting  of  title, 
it  must  be  presumed  that  it  was  intended  to 
refer  to  a  future  vesting  of  title  in  posses- 
sion or  expectancy.  This  would  make  it  In- 
consistent with  the  literal  meaning  of  the 
last  clause  unless  we  find  that  there  may  be 
a  vesting  of  title,  a  becoming  entitled,  after 
the  i>assage  of  tbe  act,  which  vesting  arises 
from  a  "deed,  grant,  bargain,  sale,  assign- 
ment or  gift"  executed  before  the  passage  of 
the  act  whereby  tbe  words  may  have  literal 
effect  upon  transfers  vesting  in  future.  It  is 
obvious  that  the  pbrase  "such  transfer"  in 
the  last  clause  refers  back  to  these  methods 
of  transfer,  and  that  the  clause  la  to  be  un- 
derstood as  If  it  read: 

"By  any  sudi  deed,  grant,  bargain,  sale,  as- 
signment or  gift,  whether  made  before  or  after 
tbe  passage  of  this  act." 

"A  future  intereet  is  either:  1.  Vested;  or, 
2.  Contingent."    Clr.  Code,  |  093. 

"A  future  interest  ia  vested  when  there  is  a 
person  in  being  who  would  have  a  right,  de- 
feasiUe  or  Indefeasible,  to  the  immediate  pos- 
session of  the  property,  upon  the  ceasing  of  the 
Intermediate  or  precedent  interest."  Civ.  Code, 
t  694. 

"A  future  interest  in  contingent,  whilst  tbe 
person  in  whom,  or  the  event  npon  which,  it  is 
Umited  to  take  effect  remains  uncertain."  Civ. 
Code,  I  686. 

It  Is  competent  for  tlie  Legislature  to  im- 
pose a  tax  upon  any  transfer  of  this  charac- 
ter, where  tbe  property  passing  by  transfer 
does  not  become  vested  under.lt  until  after 
the  act  Imposing  the  tax  ia  enacted.  Trans- 
fers are  often  made  under  these  sections  by 
some  Instrument  in  writing,  whereby  contin- 
gent Interests  are  created  to  pass  in  the  fu- 
ture and  which  do  not  become  vested  until 
years  after  tbe  execution  of  the  instrument. 
Transfers  of  this  character  were  considered 
in  Bstate  of  Rogers,  94  Cal.  630,  29  Pac,  962 ; 
Bstate  of  Winter,  114  Cal.  186,  46  Pac.  1063; 
Estate  of  Bhtke,  157  Cal.  460,  108  Pac.  287 ; 
Estate  of  Carothers,  161  Cal.  588,  119  Pac. 
926;  Taylor  ▼.  McCowen,  154  Oal.  804,  90 
Pac.  851;  Hall  t.  Wright,  17  Cal.  App.  604, 
120  Pac.  429;  and  Estate  of  Washburn,  U 
Cal.  App.  740,  106  Pac.  416.  Bearing  In 
mind  tbe  aforesaid  constitutional  limitations 
upon  legislatlTe  power,  we  may  easily  see 
tbat  the  pbrase  "becomes  beneficially  enti- 
tled in  possession  or  expectancy"  was  in- 
tended to  include,  among  others,  estates  or 
Interests  of  this  character  where  the  Instru- 
ment creating  them  was  made  before  the 
passage  of  tbe  act,  and  tbe  contingent  title 
thereby  provided  for  should  not  become  vest- 
ed until  after  its  passage.  With  this  possi- 
bility in  mind,  we  see  at  once  the  occasion 


yet  to  happen.    The  right  of  the  state  to  the   and  purpose  of  tbe  insertion  of  the  clause 
tax  is  not  to  vest  until  the  person  to  be  |  "whether  made  before  or  after  tbe  passage 
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of  this  act"  It  was  Intended  to  make  it 
clearly  Include  Instruments  of  transfer  of 
this  character.  Thus  all  the  words  of  the 
section  may  have  a  clear  practical  effect  in 
full  harmony  with  the  Constitution.  This 
we  think  must  be  held  to  be  its  true  mean- 
ing. The  result  is  that  it  is  not  retroactive 
In  effect,  that  it  was  not  so  intended,  and 
that  this  section  does  not,  by  implication  or 
■otherwise,  refer  to  or  affect  the  gift  which 
vested  in  1908,  or  authorize  the  value  there- 
of to  be  added  to  the  value  of  the  legacy  of 
1916  for  the  purpose  of  boosting  the  latter 
into  a  higher  tax  rating  value. 

[16]  Another  CMisideration  conflrms  this 
conclusion. 

"Where  a  statute  is  adopted  from  another 
state  or  country  and  sach  statute  has  pre- 
viously been  construed  by  the  courts  of  such 
state  or  country,  the  statute  is  deemed,  as 
a  general  rule,  to  have  l>een  adopted  with  the 
construction  so  given  it."  Lewis'  Suth.  on 
Stats,  i  401;  Silva  v.  Campbell,  84  Cal.  420- 
424,  24  Pac.  316. 

Section  2  of  the  law  was  first  enacted  in 
this  state  in  1911.  Stats.  1911,  p.  713,  {  1. 
Subsequent  acts  have  re-enacted  it  without 
diange,  except  as  to  the  number.  The  lan- 
guage is  taken  from  section  1  of  the  New 
York  Taxable  Transfer  Act  of  1892  (Ijaws 
1892,  c.  390),  of  which  it  Is  substantiaUy  a 
literal  copy.  The  Court  of  Appeals  of  that 
state,  in  Matter  of  Curtis,  142  N.  Y.  210,  36 
If.  B.  887,  decided  in  1894,  considered  a  case 
where  an  estate  in  remainder  had  been  left 
to  (Hie  Racey  upon  oondition  that  he  should 
survive  his  aunt  or  should  die  leaving  issue, 
failing  which  it  passed  to  persons  exempted 
firom  the  tax.  He  died  without  issue,  and 
therefore  never  became  vested  of  any  estate 
in  the  property.  He  left  other  property,  and 
an  attempt  was  made  to  hold  his  estate  li- 
able for  tlie  inheritance  tax  upon  the  value 
of  the  remainder  so  left  to  him.  It  was  held 
that  this  could  not  be  done,  the  court  saying 
that  be  took  no  beneficial  estate,  that  his 
estate  could  take  nothing,  and  that  to  com- 
pel payment  of  the  tax  by  the  estate  was  a 
thing  too  unjust  to  be  tolerated.  This  case 
came  under  a  previous  tax  law  of  tliat  Btata, 
that  of  1885  (Laws  1885,  a  483).  A  year 
later  the  court  considered  a  case  where  a 
tax  was  claimed  under  the  act  of  1892,  upon 
an  estate  in  remainder  which  had  become 
vested  in  interest  in  1876,  l>efore  there  was 
any  inheritance  tax  law,  but  which  did  not 
vest  In  possession  or  oijoyment  until  18M. 
The  court  held  that  the  words  of  the  act  of 
1892  from  which  our  section  2  aforesaid  is 
copied  could  not  lawfully  be  given  a  retro- 
active effect,  so  as  to  apply  to  an  estate 
which  vested  prior  to  its  passage,  tliat  they 
"have  their  fuU  and  natural  force  when  ap- 
plied to  •  •  •  grants  and  gifts  causa 
mortis,"  made  prior  to  the  act,  but  not  pass- 
ing a  vested  title  until  afterward,  and  that 
the  remainder  vested  in  1876  was  not  taxable 


under  the  act  Matter  of  Seaman,  147  N. 
Y.  69,  41  N.  E.  401.  As  was  said  in  Silva  v. 
Campbell,  supra,  referring  to  a  part  of  sec- 
tion 1161,  Code  of  Civil  Procedure,  which 
had  been  taken  literally  from  the  statutes  of 
New  York: 

"We  presume  that  subdivision  1,  supra,  wu 
enacted  in  this  state  with  an  understanding  of 
the  construction  which  had  been  placed  upon 
it  in  the  state  from  wliich  it  was  taken." 

The  same  presumption  applies  here.  "Hie 
act  must  be  understood  to  have  the  same 
meaning  that  at  the  time  of  its  passage  here 
had  already  been  given  to  its  language  by 
the  courts  of  New  Yoi*. 

Other  parts  of  the  act  of  1911,  re-enacted 
in  1913,  and  again  in  1915,  show  fbat  the 
Legislature  understood  ttiat  this  interpreta- 
tion of  this  language  in  subdlvisicn  3,  afore- 
said, had  been  made  in  New  Yorlc,  and  that 
provision  was  made  for  the  applicatiiHi 
thereof.  Section  9  of  the  act  provides  that, 
when  the  transfer  to  be  taxed  consists  of  an 
estate  In  expectancy  "the  entire  property  or 
fund  by  which  such  estate"  is  supported 
shall  t>e  ai^raised  immediately  after  the 
death  of  the  decedent  and  the  market  value 
thereof  determined;  that  the  person  charge- 
able with  the  tax  may  elect  not  to  pay  it 
until  he  shall  come  into  actual  possession  or 
enjoyment  of  such  property,  in  whicb  case 
he  must  give  liond  to  secure  such  payment, 
and  renew  the  same  every  five  years  there- 
after until  he  comes  into  such  possession  and 
enjoyment    Subdivision  "a." 

Subdivision  "d"  reads  as  follows: 

"Estates  in  expectancy  wiiicb  are  contingent 
or  defe(»ible  and  in  whicb  proceedings  for  the 
determination  of  the  tax  have  not  been  taken 
or  where  the  taxation  thereof  has  been  bdd  is 
abeyance,  shall  b«  appraised  at  their  fnll,  nn- 
diminisbed  value  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial  enjoynMBt 
or  possession  thereof,  witliont  diminutioa  for  or 
on  account  of  any  valoation  theretofore  made 
of  the  particular  estates  for  porpooes  of  taxa- 
tion, upon  which  said  estates  in  expectancy  may 
have  t>een  limited." 

It  is  plain  from  this  provision.  In  connec- 
tion with  those  of  subdiviaon  "a,"  aforesaid, 
tlukt  subdivision  "d"  was  intended  to  provide 
for  the  taxation  of  estates  in  expectancy 
which  Iiad  been  created  by  instruments  of 
conveyance,  executed  before  the  death  of  the 
decedent  but  which  did  not  become  vested 
in  the  donee  or  grantee  or  person  beneficialr 
ly  interested  until  some  time  subsequent  to 
such  death,  as  suggested  in  Matter  of  Sea- 
man, supra.  Thus  the  reference  in  aectioo  2 
to  gifts  made  either  "before  or  after  the 
passage  of  this  act"  are  shown  to  be  etfective 
upon  the  estates  mentioned  in  sobdlvisiaB 
"d,"  aforesaid,  and  to  tiave  been  intended  to 
refer  thereto.  No  occasion,  therefore,  arises 
for  giving  the  act  a  retrospective  effect 

It  is  also  to  be  noted  that  the  statuta  that 
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-was  in  force  tn  1816  contains  nothing  ex- 
presdy  declaring  that,  in  computing  the  tax 
due  upon  a  transfer  by  gift  which  had  com- 
pletely vested  before  the  death  of  the  dcnor, 
the  value  of  that  property  is  to  be  added  to 
tlie  value  of  property  received  by  descent, 
devise,  .or  bequest  at  the  death  of  the  donor, 
and  the  sum  of  the  two  taxed  at  the  same 
rate  aa  if  they  had   constitated   a   single 
transfer.     Provision   is   made  for   the  ap- 
praisement of  the  property  of  the  decedent 
immediately  after  the  death  of  the  decedent 
for  the  taxation  of  all  ordinary  transfers  of 
present  vested  interests  taxable  under  the 
act     Sections  16  and  17.    In  Cbambers  t. 
Lamb,  199  Pac.  33,  where  there  was  a  gift 
inter  vivos  which  passed  a  present  title  at  its 
esecntlon,  and  taxable  under  the  act  of  1906, 
we  held  that  the  property  must  be  appraised 
at  Its  value  as  of  the  time  the  title  vested, 
and  not  at  the  value  as  of  the  time  of  the 
death  of  the  deceased  donor.     The  subse- 
quent act  could  not  change  or  atFect  this 
rule  so  as  to  require  the  value  to  be  fixed 
as  of  the  time  of  the  death,  for,  if  it  pur- 
ported to  do  so,  and  could  have  that  effect, 
it  would  either  add  to  or  take  from  the  vest- 
ed right  of  the  state  to  the  tax,  according 
to  whether  the  value  had  increased  or  di- 
minished in  the  meantime,  and  corresponding- 
ly dlmlnlab  or  increase  the  liability  of  the 
donee  therefor,  neither  of  which  can~  be  done 
under  tbe  authorities  already  dted  on  that 
point.    It  is  obvious.  In  view  of  the  rules  of 
statutory  '  construction   hereinbefore   stated, 
tttat  the  above  provisions  cannot  be  taken  to 
require  the  value  of  the  gift  of  1908  to  be 
fixed  accOTdlng  to  its  value  in  1916.    Uke- 
wlse  It  Is  clear  that  the  language  does  not 
Indicate  an  Intent  to  declare  that,  for  the 
purpose  of  taxing  the  property  received  at 
the  death  of  Mrs.  Potter  in  1916,  it  shall  be 
raised  into  the  class  above  $500,000  in  value 
in  order  to  tax  it  at  12  per  cent  on  the 
whole  thereof. 

[17]  The  only  statute  which  purports  to 
authorize  such  a  combination  of  values  for 
computing  the  tax  is  the  act  of  1917  (Stat& 
1917,  p.  880).  Section  2  of  that  act  declares 
that  when,  "dther  before  or  after  the  pass- 
age of  this  act"  more  than  one  transfer  has 
been  made  by  a  decedent  to  one  person,  the 
tax  shall  be  imposed  upon  the  aggregate  mar- 
ket value  of  all  such  transfers  as  if  the  prop- 
erty liad  passed  by  one  transfer.  Subdivi- 
sion 9.  This  act  cannot  be  given  a  retroac- 
tive ^Tect  upon  transfers  vested  in  1916,  so 
as  to  increase  the  tax  thereon.  Any  attempt 
to  do  so  would,  of  course,  be  void. 

The  method  of  computation  contended  for 
by  counsel  for  the  controller  would,  in  many 
cases,  result  in  a  discrimination  between  per- 
sons similarly  situated  In  point  of  law.  For 
lllnstratlon,  assume  that  in  the  present  case 
Mrs.  Potter  had  died  possessed  of  an  estate 
worth  $800,000  which  had  descended  in  equal 
■hares  to  two  sons,  the  appellant  and  a  broth- 
2(HP.-«3 


er,  the  latter  having  received  no  gift  from 
the  mother  in  her  lifetime.  By  the  rates  in 
force  at  her  death  the  brother  would  be  tax- 
ed In  the  sum  of  $6,150  for  hla  moiety.  But 
the  appellant,  having  received  a  gift  in  1908 
of  the  value  of  $800,000,  which  could  only  be 
taxed  at  the  rates  fixed  in  1906,  which  tax  he 
had  paid,  vould  be  compelled  to  pay  a  tax 
of  12  i»er*(ent  on  his  half  of  the  estate, 
amounting  to  $18,000,  on  a  transfer  of  the 
same  value  as  that  upon  which  his  brother' 
bad  paid  only  $6,150.  This  would  seem  to 
put  the  Legislature  in  the  position  of  i^ttempt- 
ing  to  do  Indirectly  what  it  could  not  do  di- 
rectly ;  that  Is,  to  Increase  the  burden  of  his 
tax  on  bis  share  of  the  estate  and  discrimi- 
nate between  him  and  his  brother  in  that  re- 
spect, solely  upon  the  ground  that  he  had  re- 
ceived a  prior  gift  taxed  at  a  lower  rate, 
which  the  state  was  unable  to  increase  by 
the  subsequent  statute.  A  construction  im- 
irating  to  the  state  a  design  so  Indicative  of 
resentment  or  regret  should  not  be  adopted. 
Such  meaning.  If  Intended  by  the  Legisla- 
ture, should  be  clearly  expressed  in  tiie  stat- 
ute. 

Another  reason  for  rejecting  the  method  of 
combining  tbe  two  values  In  computing  the 
tax  arises  from  the  complications  that  would 
ensue  concerning  the  exemption  allowed. 
The  act  of  1005,  which  alone  can  be  applied 
to  the  gift  of  1908,  allowed  an  exemption  of 
$4,000  to  an  adult  child.  This,  as  we  have 
seen,  could  not  have  been  increased  or  dimin- 
ished by  a  statute  enacted  after  1908.  The 
acts  of  1913-1915,  in  force  when  the  legacy 
was  received,  allow  an  exemption  of  $10,000 
to  an  adult  child.  If  the  legacy  is  to  be  con- 
sidered as  a  distinct  taxable  unit  to  be  en- 
tirely separated  from  tbe  gift  of  1908  in  as- 
certaining the  rate  and  computing  the  tax, 
the  exempt  $10,000  of  the  value  would  be 
taken  from  the  first  $25,000  thereof,  taxable 
at  1  per  cent,  and  would  result  in  a  deduc- 
tion of  only  $100  from  the  tax  otherwise 
chargeable.  The  tax  thereon,  in  that  case, 
would  amount  to  $9,924.15.  But  if,  for  com- 
putation of  tbe  tax  on  the  legacy,  the  gift 
and  legacy  are  to  be  combined,  the  total 
would  be  $907,073.57;  and  if  the  legacy,  by 
any  permissible  construction,  is  to  be  consid- 
ered as  composing  what  may  be  styled  the 
"upper  crust"  of  the  total,  it  would  be  taxed 
at  12  per  coit  Various  theories  have  been 
suggested  as  to  the  method  of  disposing  of 
tbe  exemption  in  such  a  case.  One  theory  Is 
that  the  $10,000  exemption  of  1915  cannot 
be  allowed  to  apply  in  full,  but  that  it  must 
be  reduced  by  deducting  the  $4,000  exonp- 
tlon  allowed  by  the  act  of  1906,  which  this 
theory  concedes  is  applicable  only  to  the  gift 
of  1008,  so  that  the  exemption  on  the  legacy 
is  only  $6,000  Instead  of  $10,000,  as  the  1915 
act  prescribes.  Such  a  construction  would 
convict  the  Legislature  of  again  attempting 
to  discriminate  where  It  could  not  change, 
and  again  endeavoring  to  Increase  the  tax 
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on  the  legacy  of  1916  for  the  sole  reason  tbat 
U  could  not  raise  the  tax  on  the  prior  gift, 
tt  would  alfio  be  a  work  of  judicial  legisla- 
ti<m,  for  the  statute  contains  no  language  In- 
aicating  that  any  diminution  of  the  $10,000 
exemption  Is  to  be  made  under  any  drcuiu- 
Btances,  and  nothing  purporting  to  authorize 
an  inference  of  a  design  to  pro<^ce  a  result 
so  novel  and  remarltable.  This  pKu  is  wholly 
without  statutory  warrant,  and,  since  It 
°  would  add  to  the  burden  of  tax.  It  must  be 
rejected  under  the  authorities  heretofore 
cited.   , 

Another  theory  is  that  the  12  per  cent  Is 
first  to  be  computed  on  the  entire  value  of 
the  legacy,  $146,773.57,  without  deduction,  pro- 
ducing the  sum  of  $17,612.83;  that  the  de- 
duction from  the  tax  on  account  of  the  ex- 
empt $10,000  is  then  to  be  found  by  comput- 
ing the  lowest  rate,  1  per  cent.,  on  that  sum, 
amounting  to  $100,  and  that  the  balance, 
$17,512.88,  Is  the  lawful  tax  on  the  legacy. 
The  act  (section  7),  declares  that  "property 
of  the  clear  value"  of  $10,000  going  to  an 
adult  child  shall  be  exempt  "from  the  tax." 
It  Is  the  property  of  that  value  that  is  ex- 
empt. To  that  extent  there  is  no  tax  on  the 
transfer.  There  is  no  provision  that  1  per 
cent  of  that  sum  shall  be  deducted  from  the 
tax  computed  at  12  per  cent  on  the  value  of 
the  whole.  It  Is  plain  that  the  above  theory, 
if  applied,  would  impose  a  tax  of  11  per 
cent,  or  $1,100,  on  the  exempt  property  It- 
self. It  must  be  conceded  that  this  theory  is 
untenable. 

The  only  remaining  method  ef  disposing 
of  the  exemption,  under  respondoit's  theory 
of  the  other  provisions  of  the  act,  Is  that 
usually  followed  where  the  title  to  all  the 
property  is  recdved  at  death  by  the  per- 
son to  be  taxed.  The  $10,000  or  whatever 
the  exemption  may  be  in  the  particular  case^ 
Is  first,  deducted  trota  the  property  value  as 
being  a.  nontaxable  part  thereof,  and  the 
rates,  according  to  the  graduated  scale  In 
force  at  the  death,  are  then  computed  on  the 
balance.  If,  still  following  resi)ondent's  the- 
ory as  to  the  rate,  the  12  per  cent  rate  is 
applied,  the  result  would  be  this:  Value  re- 
maining for  taxation,  $136,773.67 ;  tax  there- 
on at  12  per  coit,  $16,412.83,  or  $1,200  less 
than  the  court  below  found  to  be  ^argeable 
on  the  legacy.  In  that  case  the  order  appeal- 
ed from  would  be  to  that  extent  erroneoua 

[II]  Upon  a  consideration  of  all  that  has 
been  said  in  the  preceding  portion  of  this 
opinion,  the  only  reasonable,  practical,  and 
lawful  solution  of  the  main  question  is  to 
hold  that  in  a  case  where  a  gift  from  a  par- 
ent to  a  child,  made  in  1908  vests  the  title  to 
and  possession  of  the  property  at  that  date, 
but  Is  made  with  the  intent  tbat  it  should 
not  take  effect  in  possession  or  enjoyment  un- 
til after  the  death  of  the  parent  so  that  nei- 
ther the  tax  rate  thereon  nor  the  amount 
thereof  exempt  from  such  tax  can  be  after- 
wards changed  by  the  Legislature,  and  there- 


after, and  before  the  death  of  the  parent  the 
law  in  force  at  the  date  of  such  gift  is  amend- 
ed by  changing  both  the  tax  rate  and  the 
amount  exempted  from  the  tax,  and  upon  the 
death  of  such  par^t  such  child  succeed  to 
other  property,  the  value  of  the  parcel  of 
property  transferred  by  the  gift  and  the  val^ 
ue  of  the  parcel  transferred  at  death  cannot 
be  combined  for  the  purpose  of  ascertaining 
the  rate  chargeable  upon  the  property  left  to 
the  child  at  the  death,  but  that  the  rate 
thereon  is  to  be  calculated  and  the  exemption 
therefrom  allowed  solely  upon  the  value  of 
the  property  vesting  in  the  child  at  the  death 
of  the  parent,  without  adding  the  value  of 
the  previous  gift.  In  such  cases  the  two 
transfers  ore  to  be  treated  as  separate  tax- 
able units  having  no  relation  to  each  other. 

[1 9]  Against  this  conclusion  the  respondent 
invokes  the  rule  that  if  O-  Part  of  a  statute  is 
amended,  such  part  is  not  to  be  considered 
as  repealed  and  re-enacted,  "but  the  portions 
which  are  not  altered  are  to  be  considered  as 
having  been  the  law  from  the  time  they  were 
enacted."  Pol.  Code,  $  325.  This  rule,  under 
some  circumstances,  luis  been  extended  so  as 
to  apply  to  a  case  where  the  new  statute  ex- 
pressly repeals  the  whole  of  the  former  stat- 
ute. Estate  of  Martin,  153  Gal.  228.^  In  the 
Martin  Case  the  Inheritance  Tax  Act  of  180S 
had  expressly  rei^aled  the  act  ot  1896  (St 
1893,  p.  193)  on  that  subject  In  the  Utter 
act  however,  there  were  two  sections,  one  of 
which  was  a  literal  copy  of  a  section  of  the 
prior  act  and  the  other  was  the  some  as  an- 
other section  of  the  prior  act  save  a  few 
words  of  trifling  importance.  These  sec- 
tions provided  the  mode  of  collecting  the 
tax,  and  were  strictly  remedial  In  character. 
It  was  held  that  the  mode  they  prescribed 
could  be  adopted  in  collecting  a  tax  after  the 
act  of  1905  which  had  accrued  to  the  state 
under  the  act  of  1893.  The  respondent  points 
out  that  where  the  person  who  had  received 
from  a  decedent  a  gift  inter  vivos,  taxable 
under  the  act  also  succeeds  to  a  part  of  the 
estate  of  such  decedent  at  death,  the  act  o£ 
1905  provided  for  an  appraisement  after  such 
death  of  all  taxable  interests  of  such  person, 
and  he  claims  tbat  it  also  provided  that  the 
computation  of  the  graduated  tax  rates  pre- 
scribed in  that  act  should  be  made  upon  the 
combined  value  of  the  two  transfers.  This, 
however,  is  not  expressly  declared  anywhere 
in  the  act  He  asserts  that  this  provision 
was,  in  substance,  re-enacted  by  the  revised 
law  of  1911.  the  revision  of  1913,  and  the 
amendment  of  1915  thereto.  The  act  of  1905 
required  the  court  to  appoint  an  appraiser 
to  ascertain  and  report  the  "value  of  any  in- 
heritance, devise,  bequest,  or  other  interest 
subject  to  the  payment  of  said  tax"  where 
the  value  was  uncertain,  and  upon  the  report 
of  the  appraiser  to  "forthwith  assess  and  fix 
the  market  value  of  all  inheritances,  devises, 
bequests,  or  other  interests,  and  the  tax  to 
which  the  same  is  liable."    Section  li.    Tbe 
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act  of  1913  required  tbe  court  to  appoint  an 
appraiser  "to  ascertain  and  report  to  said 
superior  court  tbe  amount  of  inheritance  tax 
due  on  any  inroperty  passing  in  any  probate 
proceeding  or  a  lieu  thereon,  or  upon  any  oth- 
er property  transferred,"  within  the  meaning 
of  subdivision  3  of  section  2  of  the  act,  to 
any  person  taking  i^operty  under  the  pro- 
bate proceedings.  The  appraiser  was  to  re- 
port the  "value  of  the  several  Interests  in 
the  estate  of  the  decedent,"  and  the  "amount 
of  inheritance  or  transfer  tax  chargeable 
against,  or  a  lien  upon  such  Intwests,  ac- 
quired by  virtue  of  said  probate  proceedings 
or  by  any  transfer  within  the  meaning  of 
this  act  to  any  person"  acquiring  property  by 
virtue  of  said  probate  proceedings.  There- 
upon notice  was  to  be  given  of  the  hearing 
upon  the  report,  and  the  court  at  the  hear- 
ing was  to  determine  the  amount  of  the  tax. 
Section  16,  Stats.  1913,  p.  1077. 

A  comparison  of  the  respective  sections  of 
the  acts  of  1905  and  1913  on  this  subject 
shows  that,  while  each  act  provides  for  an 
appraisement  of  all  property  subject  to  tax, 
includlug  that  passing  by  a  prior  gift  as  well 
as  that  passing  at  death,  and  perhaps  the 
Imposition  of  the  tax  on  the  whole  thereof 
passing  to  the  same  person  at  the  tax  rates 
fixed  by  the  respective  acts,  the  language  In 
which  these  provisions  are  expressed  is  not, 
1^  any  means,  the  same  in  the  two  cases. 
Tbe  sections  on  the  subject  have  been  en- 
tl^ly  recast ;  the  1913  section  contains  many 
things  not  Included  in  that  of  1906,  and  the 
provisions  here  in  question  are  not  coudied 
In  the  same  or  similar  language.  It  caxmdt 
be  truly  said  that  any  part  of  the  act  of  1905 
on  this  subject  has  not  been  altered,  at  least 
with  respect  to  words,  In  the  revision  of  1918. 
The  rule  stated  in  tbe  Political  Code  and  in 
Estate  of  Martin,  supra,  applies  In  all  proper 
cases,  but,  like  all  other  rules  of  statutory 
construction,  they  are  subject  to  the  controll- 
ing principle  that  the  object  and  purpose  of 
all  Interpretation  is  to  arrive  at  the  Intent 
of  the  Legislature.  Applying  this  principle 
to  the  present  case,  we  think  it  cannot  be 
reasonably  believed  that  the  Legislature  In- 
tended that  the  provisions  of  the  act  of  1913 
should  be  considered  as  re-enacting  those  of 
1905  in  this  particular,  with  regard  to  the 
present  case,  where  the  result  of  such  as- 
sumed re-enactment  would  be  that  the  $497,- 
073.67,  tbe  value  in  excess  of  $500,000,  woiUd 
be  divided  Into  two  parts,  one  of  which,  $350,- 
300,  would  be  taxed  at  the  rate  of  3  per  cent., 
as  provided  in  the  act  of  1906,  and  the  other 
part,  1146,773.57,  would  be  taxed  at  the  rate 
of  12  per  cent  fixed  by  the  act  of  1915  upon 
tbe  excess  over  $500,000.  Certainly  no  such 
remarkable  process  of  computation  as  this. 
In  Bada  cases,  is  expressed  or  directed  in 
either  of  the  acts.  Furthermore,  it  could  not 
reasonably  be  applied  where  the  later  act 
provides  a  higher  exemption  than  the  prior 
act,  and  the  Constitution  forbids  any  increase 


or  decrease  of  the  exemption  (m  the  prior 
gift,  so  that  it  la  necessary,  as  we  have  seen, 
to  allow  the  fuU  exemptions  on  ea(di  portion 
of  the  combined  propertiea  vested.  For  these 
reasons  we  are  of  the  opinion  that  the  rule 
sought  to  be  invoked  cannot  be  applied  to  tbe 
presont  case. 
Tbe  order  appealed  from  Is  reversed. 

We  coDcnr:  LBNNON,  3.;  SHURTLDFF, 
J.:   lAWLOR.  J. 

WILBUR,  J.  I  dissent  Melissa  A.  Potter 
died  testate  on  November  30,  1916.  On  Oc^ 
tober  22,  1908,  she  made  a  gift  to  her  aon 
of  property  valued  at  $850,300.  He  took  im- 
mediate possession  of  tatA  estate,  but  there- 
after, during  his  mother's  life,  paid  to  her 
the  whole  income  therefrom.  'Tbe  trial  court 
found  as  a  fact  that  from  and  after  said 
transfer  tbe  son  had  been  the  owner  of  and 
in  the  possession  at  the  property  conveyed 
to  him  by  his  mother;  that  the  transfers  to 
said  son  "were  intended  to  take  effect  In 
poBseeslon  and  enjoyment  after  death,  and 
were  made  In  contemplation  of  death,  within 
the  meaning  of  the  Inheritance  Tax  Law  of 
the  state  of  California" ;  "that  said  transfer 
was  made  without  valuable  and  adequate 
consldaration  or  valuable  or  adequate  con- 
sideration, and  Was  a  gift  from  Melissa 
Amelia  Potter  to  her  said  son."  These  find- 
ings are  not  attacked  because  of  the  insuffi- 
ciency of  the  evidence  to  sustain  them,  either 
by  specification  of  insufficiency  in  the  bill 
of  exceptions  or  In  the  briefs  of  counsel,  and 
hence  must  ttt  taken  as  true.  2  CaL  Jur.  | 
407,  p.  708,  and  cases  cited.  Notwithstanding 
that  the  findings  are  based  upon  a  stipula- 
tion, the  legal  conclusion  from  these  findings 
would  seem  to  be  that  the  mother;  in  con- 
templation of  death,  conveyed  the  legal  titie 
to  her  son  without  consideration  as  a  gift, 
reserving  a  beneficial  life  estate  to  herself, 
with  a  remainder  in  the  benefldal  estate  to 
the  son,  and  that  his  ownership  and  posses- 
sion during  her  life  was  in  subordination  to 
her  equitable  life  estate;  otherwise  it  could 
not  be  said  that  the  transfer  was  intended 
"to  take  effect  in  poBsession  and  rajoyment 
after  her  death."  The  significance  of  these 
flndinga  wUl  be  considered  later  in  this  opin- 
ion, when  we  discuss  tbe  method  of  appraisal 
for  inheritance  tax  purposes. 

It  was  stipulated  between  the  parties  that 
the  gift  was  taxable  under  tbe  Inheritance 
tax  law  of  1905,  in  effect  at  the  time  of  the 
transfers,  and  the  court  so  decreed,  and  that 
tax  has  been  paid.  Estate  of  Felton,  176  Cal. 
663,  169  Pac  892.  Appellant  has  also  paid 
the  amount  of  $6,924.14  upon  the  legacy,  but 
contests  the  balance  of  the  tax  thereon  as 
fixed  by  the  court  The  difference  between 
the  parties  arises  out  of  the  claim  of  the 
state  controller  that  the  legacy  is  taxable  at 
12  per  cent  of  Its  value.  The  12  per  cent 
rate,  however,  Is  only  permissible  upon  tbe 
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...  il  I  tie  gUt  Of  1890,300  is  to  be  tak- 

,,i    riiiiuiilc.raUuii    In    connecttan    witta 

.  ,|iii  .<l  «r  H'UiJTiiJiT,  ac  coiuttitutliig  tbe 

,>ihli-  ciiliiy  at  tbe  death  of  tbe  dece- 
.ii'iil,  ami  that  when  tbns  considered  tbe 
I'liili'ii  ualuUi  is  to  b«  taxed  npon  a  basis  of  a 
liitai  vuiuutioii  of  tbe  stun  of  these  two 
uiiiouuLH,  t>li07,(r73^,  taxable  at  the  rate  of 
12  Iter  cent,  oa  amonnts  over  9900,000,  on* 
tier  tbe  Inberitanr^  tax  law  In  force  at  tbe 
titim  itt  b«r  death  (Stats.  1913,  p.  1086,  as 
aiuonded  in  1916,  p.  435).  For  convenience 
we  will  hereafter  refer  to  this  law  as  the  law 
tff  W13,  Md  ttie  law  In  force  at  the  time  of 
the  UMMter  m  tbe  law  of  1005. 

This  precise  point  raised  by  this  appeal 
WM  ioTOlTed  in  the  Estate  of  Felton,  snpra, 
tMit,  bf  reason  of  the  fact  that  the  tax  upon 
tbe  UiKacjr  had  been  assessed  and  collected  as 
a  separate  matter,  and  the  order  fixing  the 
tax  bad  not  been  appealed  from  by  the  state, 
it  was  there  held  that  the  tax  upon  tbe  trans- 
fer should  be  assessed  without  regard  to  the 
tax  already  assessed  by  tbe  order  of  court, 
and  theretofore  paid.  The  first  question  in- 
volved is  whether  or  not  the  Legislature,  In 
enacting  tbe  law  of  1013,  Intended  to  include 
property  theretofore  transferred  as  a  part  of 
the  estate  to  be  appraised  at  tbe  time  of  tbe 
death  as  a  basis  of  fixing  the  inberitance  tax, 
and,  second,  whetlier  or  not  such  intention 
rnn  be  enforced  without  violating  the  Oonsti- 
ttition,  The  llrit  question  can  be  determined 
from  the  terms  of  the  act  itielf .  Where  prop- 
erty is  transferred  "in  contemplation  of 
death,  or  intended  to  talte  effect  in  possession 
or  onjoyroent  at  or  after  8U(#  death,"  such 
trnnsfcr  la  made  taxable  by  section  2,  subd. 
•'i,  of  the  law  of  1013.  Tbe  inberitance  tax 
nppralsor  is  required  to — 

"ww-rrlnlii  and  report  to  said  superior  court  the 
Hiiiiiiint  of  inheritance  tax  due  upon  any  prop- 
nMy  (iniiMlnit  In  said  probate  proceeding,  or  a 
llfii  tii<>rt<on,  or  wfon  any  oi\icr  property  troMW- 
tmii>4  within  th«  meaning  of  tuhdiviiion  9  of 
iPflInn  t  of  thU  ttot,  to  any  person  *  *  • 
tiiktnif  |irii|iir(v  «r»<f«r  and  bv  virtue  of  taid  pro- 
liula  inoiviilingn."     Section  16.     (Italics  ours.) 

At  the  cimcluHion  of  bis  investigation  it  Is 
liruvltlwl  thnt  the  appraiser  must  report  to 
tbe  t'iniil— 

"(lis  Miniiiint  of  inheritance  or  transfer  tax 
I'hHriiiiMhltt  HirHiimt,  or  a  Urn  upon  such  intei^ 
Willi,  M<<<|iitrtid  by  virtue  of  said  probate  pro- 
iiitmllliilM  er  tv  Siiy  tmnaftr  «««tA«H  the  meaming 
«/  IAm  snl  lu  any  perton  •  •  •  acguiring 
(MH  pi'upm'ty  hy  virtue  of  mM  probate  proceed- 
Ut^e,    *    *    * "     tiwtluu  lU.    (Italics  ours.) 

Now,  the  son  la  a  ivmou  who  was  a  person 
laklnit  proporty  by  "virtiio  of  the  probate  pro- 
c«>««dlnji*."  aiMt  htMitv  Ibe  law  expressly  dl- 
t*i'tM  the  HP\>«-nliM)l  of  his  logaoy,  and  also 
of  the  pnHwrly  tTi««v*tf»>rr«l  to  him,  for  the 
pur\HtiM»  of  Kav<«rt«tuluit  th»  amount  of  the  in- 
tH>rltMiH<e  or  •w\\'«Hlt>n  tax  to  be  p«tM  by 
Miu. 

Mjr  Mvllon  4  of  tta*  taw  of  IMS.  all  tslterlt- 


anoe  taxes  remain  a  Hen  upon  pruperlj  i 
ed  or  transferred  by  conveyance,  by  wiD  «r 
by  snocesslan.  Section  1,  snbd.  "e,'  f  -L 
lids  sectioD  also  provides  that — 


'^The  tax  so  imposed  shall  t>e  npon  tbe 
ket  value  of  such  property  at  the  rates  bocta- 
after  prescribed  and  only  npon  the  excess  o«vr 
tbe  exemptions  faereinsrter  granted;  and  pn- 
vided,  that  in  determining  said  market  valse 
no  deductions  shall  be  made  for  any  faHitj 
allowance  made  out  of  tbe  said  estate." 

These  rates  are  stated  in  section  6  of  tbs 
law  of  1913,  as  amended  in  1915  (Stats.  1915, 
pp.  418,  420),  as  follows: 

"When  the  market  value  of  such  property  oi 
Interest  passed  or  transferred  to  any  of  tbe 
persons  mentioned  in  subdivision  one  of  section 
five  [busband,  wife,  lineal  issue,  etc.]  exceeds 
twenty-five  -thousand  dollars,  the  rates  of  tax 
upon  such  excess  shall  be  as  follows: 

"(a)  upon  ail  in  excess  of  twenty-five  thon- 
sand  dollsrs  and  np  to  fifty  thonsand  doDan 
two  per  centum  of  such  excess    •    •    * 

"(e)  upon  all  in  excess  of  five  hundred  thou- 
sand dollars,  and  up  to  one  million  dollara 
twelve  per  centum  of  such   excess.    •    •    • " 

It  should  be  borne  in  mind  that  the  w(Hd 
"transfer"  as  used  in  the  act  includes  the 
passing  of  property  both  by  deed  and  by  will. 
Section  1,  subd.  "c,"  defining  transfer.  So 
that,  when  section  4  directs  tbe  market  valne 
of  the  Interest  "passed  or  transferred,"  It  In- 
dndes  tbe  gift  as  well  as  the  legacy.  There 
la  no  BUggestim  that  the  property  trans- 
ferred by  deed  should  be  assessed  separatdy 
from  the  property  passing  by  wlU.  Tbe  tax 
in  both  instances  is  npon  the  rl^t  of  suc- 
cession, accruing  and  payable  at  death.  Sec- 
tion 8  of  the  law  of  1913  expressly  provides 
that  all  taxes  Imposed  by  the  act,  unless 
otherwise  therein  provided  for,  "shall  be 
due  and  payable  at  tbe  death  of  tbe  dece- 
dent.  •    •    •" 

It  would  be  doing  violence  to  tbe  require- 
ment concerning  appraisal  to  hold  that  there 
should  be  a  separate  appraisal  of  property 
IMsslng  by  deed  and  by  wlQ,  and  that  the 
succession  tax  should  be  reduced  by  allowins 
double  exemptions,  and  by  starting  again  In 
each  instance  at  tbe  basis  rate.  In  view  of 
the  nature  of  tbe  tax,  and  of  ttie  fkct  Oat 
the  tax  upcm  ccmveyances  is  only  in  aid  of 
the  tax  upon  tbe  rl^t  of  succession  at  death, 
there  Is  no  reason  for  a  segregation  of  tbe 
two  tnt^ests  passing  to  one  person,  one  by 
deed  and  one  by  wUL  In  contonitatioii  of 
the  law  be  recdves  each  by  ^succeaaion,  one 
part  actually,  tbe  other  constructively,  and 
the  tax  Is  upon  the  right  of  ttie  indlridiial 
who  receives  tbe  propo-ty  to  take  by  aocces- 
sion.  It  Is  reasonable  to  assome  Oat  tbe 
Legislature  would  treat  tbe  propertr  "o  re- 
ceived as  an  entity  imless  otberwtae  deariy 
Indicated.  Tbe  system  of  a  taxattcw  by  a 
graduated  scale  of  percentagea  apoB  Oae 
value  of  tbe  property  riiows  tbe  tateatkm  so 
tod%   U  ia 
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that,  where  a  legatee  or  devisee  takes  prop- 
erty by  will,  and  also  by  reason  of  a  prevlons 
transfer,  the  entire  amotmt  of  the  tax  is  to 
be  assessed  and  collected  as  a  whole.  It  Is 
clear,  therefore,  that,  as  to  transfers  and 
devises  and  bequests  made  after  the  enact- 
ment of  the  law  of  1913,  the  tax  npon  the 
legacy  In  question  being  assessed  as  a  part  of 
the  whole,  the  property  received  by  the  lega- 
tee or  devisee  will  be  assessed  as  property 
over  9850,000  and  under  $1,000,000,  to  wit,  at 
the  rate  of  12  per  cent. 

The  recent  decisions  of  this  court  in  Be 
Miller's  Bstate,  195  Pac.  413,  and  Chambers 
V.  Lamb,  199  Pac.  83,  bear  upon  the  question 
of  appraisement  for  purposes  of  taxation. 
The  former  holds  that,  where  a  remainder  is 
predicated  upon  the  decedent's  life,  that  re- 
mainder  Is  to  be  appraised  at  its  market 
value  at  the  time  of  death  of  the  life  tenant, 
less  deductions  from  the  estate  due  to  the 
federal  tax,  which  was  held  to  be  a  tax  upon 
the  whole  estate  at  death,  in  that  case 
amounting  to  $4,000,000,  rather  than  upon 
the  right  of  the  beneficiaries  of  the  estate 
to  succeed.  That  decision  was  based  upon 
section  S  of  the  law  of  1905,  which  specially 
provides  for  the  assessment  of  an  estate  In 
'  remainder.  The  law  of  1013  contains  a  sim- 
ilar provision  In  section  9  which,  under  that 
decision  in  the  case  at  bar,  would  require 
the  appraisal  of  the  appellant's  estate  in  re- 
mainder if  it  be  such  at  its  value  at  the  time 
of  death.  In  Chambers  v.  Lamb  it  was  held 
that,  where  the  transfer  in  contemplation  of 
death  was  of  the  fee,  the  tax  should  be  fixed 
upon  the  market  value  at  the  time  of  the 
transfer,  and  not  at  the  time  of  death,  which, 
if  appellant's  title  was  a  fee,  would  require 
its  appraisal  at  the  date  of  the  transfer.  In 
that  case,  however,  the  tax  was  collected  in 
a  separate  action,  and  the  question  of  its  con- 
stituting a  part  of  the  estate  assessable  to  a 
legatee  who  also  receives  property  under  a 
will  was  neither  involved  nor  discussed,  as 
that  question  was  Involved  in  this  case  then 
pending  on  a  rehearing. 

for  the  reasons  stated  I  think  it  clear  that, 
where  a  person  takes  property  by  deed,  and 
later  also  takes  an  estate  by  will  or  succes- 
sion from  the  grantor,  and  where  both  are 
taxable  under  the  Inheritance  law  of  191S, 
the  value  of  both  should  be  considered  in 
fixing  the  rate  to  be  paid  by  the  owner  of  the 
property.  That  is  to  say.  If  the  law  of  1913 
had  been  in  effect  both  at  the  date  of  the 
deed  and  of  the  death  of  the  testatrix,  the 
gift  of  $860,300  and  the  legacy  of  $146,773.57 
should  be  assessed  as  an  entity.  The  gift  is 
assessed  as  of  the  date  of  the  gift,  if  a  fee  Is 
conveyed,  or,  if  a  remainder  only  is  conveyed, 
as  of  the  date  of  death,  and  the  legacy  as  of 
the  date  of  death. 

The  fact  that  part  of  the  property  received 
by  the  beneficiary  ia  by  conveyance  does  not 
alter  the  fundamental  rule  that  succession 
or  inheritance  taxes  relate  to  the  death  of 


the  donor,  and  arfe  a  tax  upon  the  right  of 
succession.  If  I  am  co^ect  in  the  conclusion 
that  the  law  of  1913  permits  and  requires 
that  property  thereafter  conveyed  should  be 
taxed  as  a  part  of  the  estate  received  by  Om 
donee  at  death.  It  would  follow  that,  had  the 
grant  to  the  son  been  made  after  the  pas- 
sage of  the  law,  be  would  have  been  taxed 
thereon  at  the  rate  of  12  per  cent,  on  aU  over 
$500,000.  The  law  of  1913  does  not  expressly 
except  from  its  terms  conveyances  made  be- 
fore Its  passage,  nor  expressly  deal  with  that 
subject,  except  that  in  repealing  previous  in- 
heritance tax  laws  there  Is  a  clause  saving 
the  right  of  the  state  to  taxes  xmder  the  pro- 
visions of  the  acts  so  repealed. 

If  the  transfer  by  deed  In  the  case  at  bar 
was  not  taxable  at  all  at  the  time  It  was 
made,  as  was  the  case  in  Hunt  v.  Wicht,  174 
Cal.  205,  162  Pac.  639,  L.  B.  A.  1917C,  961,  It 
might  be  said  that  the  Inheritance  Tax  law 
should  not  be  given  a  retroactive  effect,  and 
therefore  should  not  be  construed  as  effecting 
such  a  transfer,  even  If  there  were  no  consti- 
tntional  objection  to  such  a  retroactive  law. 
But  in  the  case  at  bar  the  provisions  of  the 
law  requiring  the  taxation  of  such  transfers 
have  been  in  existence  since  1905,  and  the 
provisions  of  the  law  of  191S  are  mere  con- 
tinuations of  the  law  then  in  existence,  not- 
withstanding that  the  form  of  amendment 
was  by  a  new  enactment  After  the  law  of 
1905,  transfers  before  death,  if  taxable,  were 
a  part  of  the  estate  to  be  appraised  at  death 
for  taxation  purposes. 

I  am  not  for  the  moment  considering  the 
tax  rate  to  be  a^U^  to  the  property  trans- 
ferred before  death,  but  am  considering  only 
the  system  or  scheme  provided  by  the  law  of 
1913  for  the  appraisement  of  transfers  and 
bequests,  for  the  purpose  of  calling  atten- 
tion to  the  fact  that  neither  the  language  of 
the  act  construed  according  to  its  natural  im- 
port, nor  the  principle  of  law  that  the  tax 
is  one  upon  the  right  of  succession,  either 
Justifies  or  requires  taxation  of  the  transfer 
as  a  separate  entity,  but,  on  the  other  ha^, 
clearly  requires  the  taxation  of  both  as  a 
single  entity. 

Another  consideration  also  leads  to  the 
conclusion  that  the  Legislature  Intended  that 
transfers  and  bequests  made  after  the  pas- 
sage of  the  act  should  be  considered  together 
as  a  taxable  unit,  that  is  to  say,  the  mattw 
of  exemptions,  which  are  provided  for  in  sec- 
tion 7  of  the  law  of  1913.  This  exemption  to 
a  son  is  $10,000  (section  7,  subd.  2),  to  be  de- 
ducted from  the  first  $26,000  (section  6,  su- 
pra). If  the  transfer  and  bequest  are  con- 
sidered together,  the  application  of  the  ex- 
emption to  the  first  $25,000  of  the  estate  is 
simple  enough,  but  if  the  two  are  regarded 
as  separate  entities  for  taxation  purposes, 
it  would  hardly  be  contended  that  the  Legis- 
lature intended  to  allow  two  exemptions  of 
$10,000  ea.ch,  where  it  only  provided  for  pne 
exemption.    If  we  regard  a  transfer  by  deed 
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as  a  separate  entity  for  taxation  purposes, 
fixing  tlie  value  of  eacli  gift  as  of  the  date 
of  transfer  (Chambers  r.  Lamb,  supra),  we 
would  be  compelled  to  allow  as  many  exemp- 
tions as  ttkere  were  transfers,  for  section  6 
provides: 

"When  the  property  •  *  •  passed  or  trans- 
ferred exceeds  in  value  the  exemption  herein- 
Hfter  specified  and  shall 'not  exceed  twenty-five 
thousand  dollars,  the  tax  hereby  imposed  shall 
be,"  etc. 

It  would  follow  that,  in  the  case  of  a  son, 
iaberltance  taxes  could  be  entirely  avoided 
by  splitting  the  estate  into  separate  parcels, 
each  less  than  $10,000,  and  making  separate 
deeds  of  gift  for  each.  Such  a  construction 
is  obviously  inconsisteht  with  the  entire 
scheme  of  the  law,  and  leads  to  an  absurd 
result  destructive  of  the  entire  purpose  of 
the  taxation  of  transfers  in  and  of  a  succes- 
sion tax.  In  the  case  at  bar  there  were  in 
fact  a  number  of  transfers,  all  of  which  we 
have  so  far  considered  as  one  entity  as  the 
partiee  have  stipulated  should  be  done. 

So  far  I  have  only  considered  the  proper 
construction  of  the  law  of  1913  as  applied  to 
transfers  and  legacies  thereafter  vesting.  I 
will  now  turn  to  the  question  of  the  eifect  of 
the  Constitution  and  our  decisions  thereun- 
der upon  the  appraisal  and  taxation  of  es- 
tates where  a  part  of  the  property  passes  be- 
fore the  law  of  1913  became  effective,  but 
after  the  law  of  1905  was  in  effect  Before 
taking  up  that  question  it  should  be  said 
that,,  in  our  former  opinion,  we  relied  upon  a 
clause  in  section  2  of  the  act  of  1913  as  show- 
ing an  express  intent  of  tax  transfers  there- 
tofore made  under  its  provisions.  This  provi- 
sion of  section  2  of  the  act  was  thus  referred 
to  in  the  opinion: 

"The  Inheritance  Tax  Act  of  1913  (Stats. 
1913,  p.  1066)  provides  for  a  tax  upon  all 
transfers,  'whether  made  before  or  after  the 
passage  of  this  Act.    Section  2.'  " 


<TO1 


J%l8  statement  was  in  accordance  with  the 
tention  of  the  respondent  as  follows: 

"Section  2  of  chapter  595  of  the  Statutes  of 
1913  provided  that  where  any  decedent  might 
die  subsequent  to  the  passage  of  said  statute 
all  transfers  made  by  said  decedent,  'whether 
made  before  or  after  the  passage  of  this  act* , 
sfaoald  be  taxable  at  the  rates  in  said  act  pro- 
vided." 

The  appellant  merely  stated  in  reply: 

"Respondent  baldly  alleges  this  (section  2) 
covers  all  property  transferred,  before  or  after 
the  enactment  of  the  law.  The  statute  clearly 
•hows  that  it  refers  only  to  such  cases  where- 
in the  property  vests  after  the  act,  under  a. 
transfer  made  at  any  time.  That  the  time  of 
'vesting'  is  the  essential  and  not  the  time  of 
making  the  provision  under  which  the  vesting 
may  occur." 

These  two  statements  constituted  the  en- 
tire argument  upon  the  subject    The  mean- 


ing of  that  clause  of  section  2  had  not  been 
previously  passed  upon  by  this  court  It 
was  before  the  court  in  Hunt  v.  Wldit  aapra. 
The  phrase,  "whether  made  before  or  after 
the  paaeage  of  the  act,"  Is  considered,  and 
it  is  there  conceded -for  the  purpose  of  the 
decision  that  it  was  the  intention  of  the  I/eg- 
islature  by  this  <^use  to  tax  transfers  made 
before  the  act  took  ^ect  and  that  caae  was 
decided  upon  that  assumption. 

An  elaborate  petition  for  rehearing  on  this 
point  called  our  attentloa  to  the  Judicial  and 
legislative  history  of  this  section  in  this  state 
and  in  the  state  of  New  York,  from  which  it 
was  adopted.  A  rehearing  was  granted  in 
order  that  this  point  might  receive  further 
consideration.  The  point  was  extensivdy 
briefed  and  argued,  and  after  such  argument 
I  am  satisfied  that  the  proper  interpretation 
of  this  clause  is  so  doubtful  that  it  should 
not  be  greatly  relied  upon  in  determining  the 
point  in  issue  in  this  case.  It  is  suggested 
that  it  is  void  and  unconstitutional  as  to 
vested  estates,  but  valid  as  to  contingent  in- 
terests conveyed  by  deed  before  the  passage 
of  the  act,  but  vesting  in  possession  or  enjoy- 
ment after  the  passage  of  the  law.  This  con- 
struction of  the  New  York  law,  from  whidi 
our  statute  of  1911  and  1913  is  claimed  to 
have  l>een  adopted  by  our  Legislature,  was 
said  to  be  untenable  in  Be  Craig,  97  App.  DIt. 
289,  89  N.  T.  Supp.  971,  cited  by  this  court 
in  Hunt  v.  Wicht  supra,  althou^  the  state- 
ment was  perhaps  obiter  dicta.  The  question 
was  directly  determined  later  in  Be  Smith, 
160  App.  Div.  805, 136  N.  Y.  Supp.  240,  where- 
in it  was  held  that  the  Constitution  forbade 
the  taxation  of  a  contingent  remainder, 
granted  In  a  deed  executed  before  the  law 
took  effect,  where  the  contingency  happened 
and  the  estate  vested  after  the  law  went  into. 
effect.  In  this  and  oth»  cases  it  was  held 
by  the  New  York  courts  that  the  terms  of 
the  statute  were  broad  enough  to  include  all 
transfers  made  before  the  passage  of  the  act. 
and  was  only  made  Ineffective  because  of 
the  constitutional  guaranties  against  the  tak- 
ing of  proi»erty  without  compensation  and 
against  the  Impairmmt  of  the  obligation  con- 
tracts. 

I  think  that  the  language  of  section  2 
above  quoted  is  broad  enough,  if  unrestricted 
by  constitutional  inhibitions,  in  its  jriUtin  im- 
port to  Include  all  transfers  made  before  the 
passage  of  the  act  and  this  seems  to  have 
been  the  view  of  the  New  York  courts  in  Re 
Birdsall's  Estate,  22  Blisc.  Rep.  180,  49  N.  T. 
Supp.  460,  462,  In  re  Harfoeck's  Estate,  43 
App.  Div.  188,  59  N.  Y.  Supp.  362,  In  re  PeU's 
Estate,  171  N.  Y.  48,  as  well  as  of  our  own 
court  Hunt  t.  Wicht  supra.  What  it  has 
been  or  will  be  construed  to  mean  in  the  Ught 
of  its  legislative  and  Judicial  history,  and  un- 
der our  Constitution,  is  a  question  merely  in- 
cidentally involved  in  our  consideration  of 
the  general  scheme  of  legrislatlon  and  I  re- 
frain from  placing  a  definite  construction 
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fixing  tbe  rate  of  taxation  upon  (he  property 
paasliig  at  the  time  of  death,  has  always  pow- 
er to  consider  all  prop^ty  which  has  there> 
tofore  passed  to  the  legatee  by  gift  In  con- 
templation of  death.  That  it  has  no  power 
to  Increase  the  amount  of  tax  npon  the  prop- 
erty already  vested  in  the  l^atee.ln  no  way 
bears  npon  the  question  of  the  power  of  tie 
Legislatare  to  consider  Qiat  elemoit  in  fix- 
ing the  tax  to  be  paid  by  the  legatee  for 
property  transferred  at  death.  The  question 
at  Issue  resolree  itself  Into  this: 

"Has  the  Iiegislature,  in  fixing  a  succession 
tax,  the  right  to  consider  in  fixing  the  rate  the 
total  amount  of  property  to  which  the  heir  suc- 
ceeds ?" 

As  the  taxes  are  only  permissible  as  sue- 
cession  taxes,  and  as  the  Legislature  has  full 
{rawer  to  fix  the  amount  of  that  tax  by  any 
standard  or  method  it  chooeee,  It  would  fol- 
low that  the  Hiegislature  has  power  to  In- 
dude  prevlons  transfers  In  contemplation  of 
death,  taxable  only  because.  In  a  sense,  they 
evade  the  taxation  at  the  time  of  death.  In 
estimating  the  percentage  that  Is  to  be  paid 
on  the  property  which  passes  at  the  time  of 
death. 

We  properly  ignore  tie  date  of  a  will  in 
determining  the  inheritance  tax,  and  hence 
do  not  consider  whether  the  rate  of  taxation 
has  been  Increased  by  statute  enacted  after 
the  execution  of  a  will,  because  the  will  Is  in- 
effective to  pass  property  until  death;  but, 
from  a  constItutl<xial  standpoint,  the  only 
essential  distinction  between  a  legacy  and  a 
gift  inter  vivos  in  contemidatlon  of  death  is 
that  the  legacy  does  not  vest  in  the  legatee 
until  the  death  of  the  testator,  and  conse- 
quently the  right  of  the  legatee  is  Inchoate 
until  the  deatb  of  the  teetator,  while,  in  tbe 
case  of  a  gift  inter  vivos,  the  titie  passes  at 
once.  It  is  because  of  the  vested  right  of 
the  donee,  and  not  because  of  the  date  when 
tbe  intent  of  the  donor  becomes  fixed,  that 
fh*  tax  on  a  gift  inter  vivos  cannot  be  in- 
creaaed  by  subsequent  legislation.  But  there 
Is  no  greater  constitutional  reason  for  the 
separation  of  the  two,  the  transfer  and  the 
legacy,  in  taxing  the  right  of  succession  on 
the  legacy,  than  there  would  be  constitutional 
reason  for  excluding  a  bequest  In  a  will  in 
considering  a  subsequent  bequest  in  a  codicil. 
In  the  latter  case  both  are  to  be  considered 
together  in  fixing  the  tax  on  the  second  be- 
quest, and  it  would  seem  equally  clear  that 
the  previous  transfer  may  also  be  considered 
in  fixing  a  tax  on  a  legacy  given  thereafter. 

I  conclude  that  the  Legislature  had  the 
power  to  require  that  taxable  gifts  Inter  vi- 
vos should  be  taken  into  consideration  in 
determining  the  total  tax  to  be  paid  by  the 
donee  where  the  d(Hiee  takes  under  a  will 
made  effective  by  the  death  of  the  testa- 
tor after  the  passage  of  the  law.  As  I 
have  shown,  it  was  the  Intent  of  the  Leg- 
tax,  It  would  seem  that  the  Legislature,  in  I  islature  that  transfers  in  contemplation  ot 


thereon,  leaving  that  matter  for  further  con- 
sideration when  it  arises. 

Assuming,  then,  that  the  whole  scheme  of 
legislation  shows  that  prior  taxable  transfers 
were  to  be  added  to  subsequent  taxable  be- 
quests in  fixing  the  rate  of  taxation.  It  re- 
mains for  us  to  consider  the  efTect  of  our 
Gonstltution  upon  this  whole  legislative 
scheme  as  It  affects  a  transfer  made  before 
its  passage,  and  in  that  inquiry  It  Is  impor- 
tant to  bear  In  mind  that  the  transfer  of 
property  is  not  taxable  as  a  transfer,  but  be- 
cause tbe  transfer  is  made  in  oontonplatlon 
of  death,  and  is  in  lien  of  a  transfer  at  death. 
Such  a  transfer.  If  permitted  to  go  untaxed, 
would  open  the  door  for  a  defeat  of  all  ^ec- 
tive  texatlon  upon  the  right  of  succession. 
If  the  tax  were  a  mere  transfer  tax  it  would 
unquestionably  be  violative  of  our  constitu- 
tional restrictions  upon  the  subject  of  taxa- 
tion, but,  considered  as  a  part  of  a  scheme 
for  the  taxation  of  the  right  of  succession, 
it  has  been  unif(»rmly  upheld.  The  appro- 
priate time  for  fixing  of  taxes  upon  the  right 
ot  succession  la  at  tbe  death  of  the  donor, 
as  our  law  provides.  We  have  held,  how- 
ever, that  the  Legislature  cannot  increase  the 
tax  upon  a  gift,  in  contemplation  of  death, 
after  the  transfer  inter  vivos  has  been  fuUy 
consummated,  and  the  title  entirely  vested, 
for  the  reason  that  to  do  so  would  be  to  take 
property  without  compensation,  because  the 
donee  takes  the  property  subject  to ,  a  lien 
of  the  inheritance  or  transfer  tax  then  fixed 
by  law;  and  to  subsequently  Increase  the 
amount  of  that  lien  would  be  to  that  extent 
a  teking  away  from  the  donee  of  that  which 
Is  already  vested  in  him.  Hunt  v.  Wlcht,  su- 
pra; Bstete  of  Felton,  supra. 

It  has  also  been  held  that  the  right  of  the 
stete  to  this  tax  has  so  far  vested  that  the 
law  cannot  be  subsequently  r^maled,  for  the 
reason  that  to  do  so  would,  in  effect,  be  a 
gift  of  the  property  of  the  estate,  in  viola- 
tion of  the  Inhibition  of  the  Constitution. 
Kstate  of  Stanford,  126  CaL  112,  64  Pac.  269, 
68  Pac.  462,  45  U  R.  A.  788.  In  short, 
applying  the  i^ndple  of  these  cases  to  the 
transfer  by  way  of  gift  in  the  case  at  bar, 
the  son  thereby  became  entitled  to  the  estate 
valued  at  $850,300,  subject  to  a  lien  in  favor 
of  the  stete  for  a  succession  tax  of  $22,094, 
payable  upon  the  death  of  the  grantor,  and 
tbe  value  of  his  vested  interest  protected  by 
tbe  €k>nstltution  represented  the  difference 
between  these  two  amounts,  $828,206. 

The  tax  resulting  from  the  gift  is  not  in 
dispute,  and  the  only  question  in  the  case  at 
bar  is  whether  the  Legislature  bad  the  power 
to  include,  and  intended  to  include,  the  value 
of  the  gift  in  estimating  the  succession  tax 
to  be  paid  by  the  son  upon  the  property  re- 
ceived by  him  by  gift  and  bequest  in  order 
to  fix  the  rate  to  be  paid  upon  the  bequest. 

As  a  transfer  made  in  contemplation  of 
death  Is  only  taxable  In  aid  of  a  succession 
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death,  or  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  sncli  death, 
should  be  added  to  legacies  to  ascertain 
the  taxable  unit.  No  distinction  Is  made 
in  the  law  of  1913  as  to  the  method  of  tax- 
ing transfers  made  before  and  after  the 
act,  the  Legislature  leaving  the  taxation  of- 
ficers and  courts  to  apply  the  constitutional 
restrictions  to  their  general  scheme  of  taxa- 
tion. The  Constitution  requires  that  the  tax, 
in  this  instance,  should  not  exceed  $22,094 
on  the  gift  of  $850,300,  while  the  total  tax 
upon  an  estate  of  $850,000,  plus  $146,773.57, 
that  is  of  $997,073.57,  under  the  law  of  1913, 
would  be  $99,298.83,  being  a  total  of  $81,686 
on  the  first  $850,300,  and  of  $17,562.83  on  the 
last  $146,773.57.  Under  the  law  of  1905,  ap- 
plicable to  the  gift,  the  tax  thereon  cannot 
exceed  $22,094,  that  being  the  total  tax  at 
the  time  title  vested;  hence  the  tax  under  the 
law  of  1913  on  the  first  $850,300,  when  fixed 
In  the  manner  required  by  that  act,  is  too 
much  by  the  difterence  between  the  amount 
figured  on  the  basis  of  the  law  of  1913  ($81,- 
686)  and  figured  on  the  basis  of  the  law  of 
1905  ($22,094),  and  that  difference  is  $59,592. 
By  subtracting  this  amount  to  make  the  to- 
tal tax  conform  to  the  Constitution,  we  have 
as  the  total  tax  9^9,298.83,  minus  $59,592, 
and  this  Is  $39,646.83.  Hunt  v.  Wicht,  supra. 
In  other  words,  the  act  fixes  the  tax  to  be 
paid  by  appellant  at  $99,298.83,  but  the  Con- 
stitution requires  a  deduction  from  that 
amount  of  $59,682,  for  the  reason  that  to  Che 
extrat  of  $^,682  the  tax  interferes  with  a 
rested  right 

In  support  of  appellant's  contention  certain 
decisions  by  the  New  York  courts  are  cited. 
Matter  of  Hodges,  215  N.  T.  447,  109  N.  E. 
669 ;  Matter  of  Thompson,  167  App.  Dir.  356, 
153  N.  Y.  Supp.  164;  Matter  of  Mieserole,  98 
Misc.  Rep.  105,  162  N.  T.  Supp.  414;  Matter 
of  Oarda,  183  Aw».  Div.  712, 170  N.  X.  Snw). 
980.  By  the  New  Tork  statute  all  taxes  im- 
posed upon  transfers  are  made  due  and  pay- 
able at  the  time  of  the  transfer,  wjiile  in 
this  state  they  are  due  and  payable  at  the 
death  of  the  decedent.  In  Estate  of  Hodges, 
supra,  it  \3  said: 

"Where  the  transfers  are  thus  distinct  in 
character,  one  being  a  gift  inter  titos  taxable 
when  made,  and  the  other  a  legacy  taxable  only 
upon  the  death  of  the  testator,  there  appears 
to  be  no  warrant  in  law  for  adding  them  to- 
gether and  considering  them  as  one  transfer." 

Thus  It  appears  that  the  decisions  of  the 
New  York  coarts  are  based  npon  the  distinc- 
tion I>etween  their  statnte  and  ours.  If  any 
aid  on  the  question  under  discussion  is  to  be 
derived  from  the  legislation  of  othor  states 
on  the  subject  not  on  all  fours  with  ours,  the 
case  of  In  re  Stephenson  Estate,  171  Wis. 
462,  177  N.  W.  579,  decided  May  4,  1920,  by 
the  Supreme  Court  of  Wisconsin,  would  seem 
to  I>e  as  helpful  as  any  case  on  the  subject 
It  was  held  by  that  court  that  the  gift  Inter 
tItos  was  to  be  added  to  tlie  legacy  to  deter- 


mine the  amount  of  the  tax  on  fhe  latter. 
In  that  connection  the  court  said: 

"The  statute  contemplates  bat  one  estate  for 
each  decedent,  else  there  would  be  but  little 
object  in  graduating  the  tax  according  to 
amount  for  the  estate  could  easily  be  split  up 
into  a  number  of  gifts,  trusts,  or  wills  and  in- 
testate property,  and  thus  the  graduated  fea- 
ture of  the  statute  could  be  entirely  defeated. 
The  law  provides  for  transfer  by  will,  by  intes- 
tate law,  and  by  gift  in  contemplation  of  death. 
These  all  connote  testamentary  or  intestate 
disposition  of  an  estate.  Gifts  made  in  con- 
templation of  death  for  taxing  purposes  under 
the  statute  become  a  part  of  the  estate  of  the 
decedent.  A  deceased  person  can  leave  but  one 
estate.  All  property  owned  by  him  at  the 
time  of  liis  death  is  a  part  of  his  estate,  and 
gifts  previously  made  in  contemplation  of  death 
for  taxing  purposes  merge  in  the  estate.  Sach 
is  the  obvious  scope  and  purpose  of  the  law, 
such  has  been  the  administration  under  it  and 
such  has  been  the  construction  given  it  by  this 
court    •    •    • 

"Language  could  not  very  well  be  more  dear 
and  explicit  to  the  effect  that  for  taxing  pur- 
poses the  tax  accrues  and  the  transfer  takes 
place  as  of  the  time  of  the  death  of  the  trans- 
feror. In  Estate  of  Bullen,  148  Wis.  612,  123 
N.  W.  109,  transfer  of  property  made  in  con- 
templation of  death  was  treated  as  part  of  the 
estate.  So,  also,  in  State  v.  Thompson,  154 
Wis.  320,  142  N.  W.  647  [46  L.  R.  A.  (N.  S.) 
790,  Ann.  Cas.  1915B,  1084];  in  Estate  of 
BbeUng,  169  Wis.  432,  172  N.  W.  734  [4  A.  L. 
R.  1519];  and  in  Estate  of  Week,  169  Wis. 
316,  172  N.  W.  732.  In  the  latter  case  it  ia 
said:  'The  transfer  contemplated  occurs  at  the 
instant  of  death.'  [169  Wis.  818,  172  N.  W. 
733.]  •  •  •  Oar  conclusion  is  the  county 
court  properly  added  the  value  of  the  property 
passing  under  the  trust  to  the  value  of  the 
property  passing  under  the  will  and  applied  the 
correct  rate  to  the  sum  thereof." 

The  appellant  points  out,  however,  that 
this  case  cannot  be  followed  in  this  state,  for 
it  holds  that  the  increased  tex  rate  in  a  law 
passed  after  the  transfer  could  be  applied 
to  such  transfer  and  is  therefore  contrary  to 
our  decisions  (Hunt  v.  Wicht  supra;  Estate 
of  Felton,  supra;  Nickel  v.  State,  179  OaL 
126,  175  Pac.  641;  Estate  of  Brlx,  181  Oal. 
667,  186  Pac.  135),  but  these  casea  were  de- 
cided upon  the  proposition  that  the  constitu- 
tion compelled  such  a  construction.  Th« 
Wisconsin  case  is  authority  upon  the  propo- 
sition that  the  language  of  our  state  contem- 
plates a  single  unit  of  assessment  and  henc« 
that  such  language  should  control  in  the  ab- 
sence of  constitutional  objection,  and  as  far 
as  permissible  by  the  Constitution. 

In  considering  the  constitutional  question 
involved,  the  fact  that  the  son's  exemptica 
under  the  law  of  1906  is  upon  the  fliat  $4,000, 
estimated  at  1  per  cent  (Estate  of  Tlmkeo, 
168  Cal.  61,  100  Pac.  608),  or  $40  tax,  and 
under  the  law  of  1913  Is  $10,000  at  the  same 
rate,  or  $100  tax,  is  discussed.  The  point 
presents  some  difficulty,  but  if  two  matters 
are  borne  in  mind,  the  difficulty  it  capable  of 
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a  simple  Bolutlon.  First,  there  Is  no  vested 
rlgbt  In  an  exemption  In  effect  at  the  time  of 
the  transfer,  or  In  the  mode  or  manner  of 
fixing  the  tax.  Second,  In  fixing  the  tax  un- 
der the  law  of  1913  ui>on  a  nnlt  basis  the 
exemption  Is  allowed.  Thus,  the  amoont  of 
$90,298.83  above  stated  as  the  total  tax  tinder 
the  law  of  1918  Is  the  amount  fixed  after  al- 
lowance of  the  exemption  of  $10,000,  while 
the  amount  of  the  exemption  under  the  law 
of  1905  ($4,000)  Is  allowed  In  figuring  the  tax 
of  $22,004  upon  the  gift  of  $8S0,300,  and 
hence  the  amount  to  be  deducted,  $89,692, 
from  the  tax  estimated  under  the  1013  basis, 
$99,208.83,  is  to  that  extent  Increased,  that  la, 
by  $40,  being  1  per  cent,  upon  $4,000.  The 
fact  that  there  Is  no  vested  Interest  in  an 
exemption  existing  at  the  time  of  a  trans- 
fer Is  dearly  shown  by  assamlng  a  case 
where  the  exemption  exceeds  the  gift  It 
would  hardly  be  contmded  tliat  such  surplus 
exemption  could  be  carried  over  and  deduct- 
ed from  a  subsequent  legacy,  where  the  ex- 
emption then  In  effect  was  also  deducted 
therefrom.  The  matter  of  exemption  Is  of 
relatively  little  Importance  except  as  It  bears 
upon  the  question  as  to  whether  the  estate 
la  to  be  taxed  as  one  or  as  two  units.  As  the 
matter  of  exemptions  is  involved  and  is  dis- 
cussed by  counsel  I  will  proceed  with  the 
discussion  on  that  subject  before  fully  dls- 
jfOBing  of  tbe  constitutional  question  In- 
rolved,  as  the  consideration  of  that  sabject 
is  germane  to  the  constitutional  question. 
In  this  discussion  I  adopt  the  following  from 
the  majority  opinion  .vacated  by  rehearing: 

"The  appellant  saggests  rather  than  argues 
that  an  exemption  of  $10,000  shonld  have  been 
allowed  in  taxing  the  legacy.  The  amoont  of 
this  exemption,  as  contended  for  by  the  appel- 
lant, would  be  $1,200.  That  is  to  say,  12  per 
cent,  upon  a  $10,000  exemption.  Uiilesa  we 
hold  that  the  beqaest  is  to  be  considered  alone, 
as  the  appellant  contends  it  should  be,  it  is  ob- 
vious that  the  position  of  the  appellant  with 
reference  to  the  exemption  cannot  be  main- 
tained. By  both  the  law  of  1906  and  the  law 
of  1913,  the  amount  of  the  exemption  is  de- 
ducted from  the  first  $25,000.  As  the  tax  npon 
the  first  $25,000  under  both  laws  is  1  per  cent., 
It  follows  that  the  exemption  nnder  the  law  of 
1918  cannot,  in  any  event,  decrease  the  total 
tax  by  more  than  $100.  Under  the  law  of  1906 
the  exemption  of  $4,000  could  not  decrease  the 
tax  by  mora  than  $40.  In  other  words,  the 
difference  between  an  exemption  of  $4,000,  al- 
lowed under  the  law  of  1905,  and  the  $10,000 
allowed  under  the  law  of  1915,  would  be,  in 
terms  of  the  tax,  $60.  It  is  obvious,  therefore, 
that,  if  we  decrease  the  total  tax  on  the  trans- 
fer and  the  legacy  by  $100,  we  have  given  to 
the  appellant  the  total  exemption  allowed  by 
the  law  of  1918.  This  is  exactly  what  was  done 
by  the  trial  court.  The  parties  had  stipulated 
that  tbe  proper  tax  npon  tbe  gift  inter  vivos 
was  $22,094.  This  result  was  arrived  at  by 
computing  the  tax  as  follows:  $4,000  was  al- 
lowed as  exempt,  the  balance  of  the  first  $25,- 
000,  to  wit,  $21,000,  was  taxed  at  1  per  cent., 
the  next  $25,000  at  1%  per  cent.,  the  next  $50,- 


000  at  2  per  cent.,  the  next  $400,000  at  2^  per 
cent.,  and  the  balance,  $360,000,  at  8  per  cent. 
The  court  disregarded  the  stipulation  of  the 
parties  as  to  the  amount  of  the  tax  upon  tbe 
transfer  and  fixed  the  tax  as  follows:  $10,000 
was  allowed  as  exempt,  the  next  $15,000  was 
taxed  at  1  per  cent.,  the  next  $25,000  at  1% 
per  cent.,  the  next  $50,000  at  2  per  cent,  the 
next  $400,000  at  2%  per  cent.,  the  balance  of 
$350,300  at  3  per  cent.  The  amount  of  the  tax 
thus  obtained  was  $22,034.  The  difference  be- 
tween the  two  amounts  of  the  tax  ($60)  repre- 
sents the  allowance  of  the  $6,000  exemption. 
That  Is  to  say,  it  represents  1  per  cent,  on  $6,- 
000.  No  exemption  was  allowed  upon  the  leg- 
acy, which  was  taxed  at  12  per  cent.  In  fixing 
the  tax  upon  the  transfer,  as  we  have  already 
seen,  the  tax  Is  to  be  computed  under  the  law 
of  1905  in  force  at  the  time  of  the  transfer. 
Consequently,  the  amount  of  the  principal  ex- 
empt from  taxation  is  $4,000.  This  exemption 
could  not  constitutionally  be  increased  by  sub- 
sequent legislation.  Estate  of  Stanford,  126 
Cal.  112,  64  Pac.  259,  68  Pae.  462,  46  Ii.  B.  A. 
788.  The  result  arrived  at  by  the  court  in  dis- 
regard of  the  stipulation  of  thei  parties  was  er- 
roneous, as  the  total  tax  upon  the  transfer 
should  have  been  $22,094,  as  stipulated.  We 
have  then  to  consider  what  Is  the  result  from 
the  fact  that  the  law  of  1918  permits  an  ex- 
emption of  $10,000,  or  of  a  total  diminution 
of  the  tax  of  1  per  cent,  on  that  amount,  name- 
ly, $100.  This  is  an  increase  of  $6,000  over 
and  above  the  exemption  allowed  by  the  law 
of  1005.  If  we  deduct  the  tax  upon  this  $6^000 
exemption,  which,  nnder  the  law  of  191S, 
amounts  to  $60,  from  tbe  total  tax  figured  up- 
der  the  law  of  1913  upon  the  legacy,  it  will 
decrease  the  total  tax  thereon  as  estimated 
by  the  court  by  the  amount  of  $60,  so  that  the 
total  tax  thereon  will  amount  to  $17,662.83  in>- 
stead  of  $17,612.83.  But  the  total  tax  win 
amount  to  the  same  as  that  fixed  by  the  court. 
That  is  to  say,  the  conrt,  in  fixing  the  tax  upon 
the  transfer,  estimated  it  $60  too  little,  and  in 
fixing  the  tax  upon  the  legacy  estimated  it  at 
$60  too  much.  There  was  therefore  no  error 
in  the  gross  amount  of  the  tax  fixed,  to  wit, 
$39,646.83. 

"In  the  stipulation  filed  by  the  parties,  after 
stating  the  issue  between  the  state  and  the 
appellant  was  whether  the  tax  on  the  legacy 
should  be  $5,924.14,  or  should  be  $17,612.83,  it 
is  agreed  that  the  court  is  'to  adjudge  and  de- 
termine as  tbe  only  issue  unsettled  in  this  mat- 
ter, the  method  of  tbe  determination  of  the 
amount  of  said  tax  payable  on  tbe  legacy  pro- 
vided to  said  Jesse  Sheldon  Lux  Potter  and  the 
dear  market  value  of  the  residue  of  said  ^tate 
to  which  he  is  shown  in  said  report  to  be  enti- 
tled.' It  is  also  stated  In  the  stipulation  and  in 
the  findings  that  the  appellant  had  already  paid 
into  the  county  treasury  the  sum  of  $28,194.67. 
It  thus  appears  thst  the  appellant  has  paid  the 
entire  amount  of  the  stipulated  tax  upon  the 
transfer  to  him  made  in  contemplation  of  death, 
to  wit,  $22,094,  and  also  the  tax  upon  the  leg- 
acy computed  upon  the  basis  npon  which  he 
contends  that  tax  should  be  computed,  to  wit, 
$5,024.14,  and  that  the  only  question  involved 
before  the  court  was  as  to  the  amount  of  tax 
to  be  fixed  upon  the  legacy.  The  court  cor- 
rectly fixed  the  total  tax  payable  and  the  bal- 
ance due." 
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Upon  the  qnestloii  of  the  propriety  of  a 
Dnlt  estate  for  purposes  of  taxation,  appel- 
lant argaes  the  injnstice  of  such  a  rule,  and 
offers  the  following  hypothetical  case: 

"If,  on  the  day  Mrs.  Potter  died,  another 
mother  had  also  died,  leaving  her  entire  estate 
of  $146,773.57  to  her  son  (and  he  had  not  been 
the  transferee  of  any  taxable  transfers  made 
bjr  her  in  life),  the  tax  assessed  against  him 
would  be  $5,924.14,  whereas  for  the  same  in- 
heritance, in  the  same  form,  and  under  the 
same  statate,  the  tax  imposed  upon  the  appel- 
lant is  $17,612.83,  which  has  been  assessed 
against  him  on  accoant  of  a  past  transfer  whidi 
might  have  been  untaxed  at  the  time  of  its  oc- 
currence (as  in  Hunt  t.  Wicht),  or  taxable  at 
the  time  of  its  occurrence  at  a  lower  rate  (as  is 
this  case).  If  the  computation  of  the  court  be- 
low were  upheld,  these  two  eons,  receiring 
identical  amounts  at  death,  would  be  put  in 
diiferent  classifications  for  a  purely  arbitrary 
reason,  namely,  because  of  an  event  which  had 
taken  place  in  an  era  either  of  no  taxation  or 
of  lower  taxation.  Such  a  classification  is  in- 
valid under  Mordecai  v.  Board,  183  Cal.  434, 
192  Pac.  40. 

"If  the  statute  of  1906  had  provided  that  all 
tranafers  after  that  date  between  the  same  do- 
nor and  donee  should  be  added  together  in  com- 
pntjng  the  tax,  we  have  no  doubt  that  the  pro- 
vision would  have  been  valid.  Bat,  aa  we 
have  seen,  it  did  not  do  ao." 

Such  Ulostratlons  are  not  very  helpful  In 
«onstruing  the  law,  because  so  many  difPer- 
«nt  conditions  may  exist  For  instance,  we 
mfght  assume  that  Mrs.  Potter  had  an  estate 
«f  $2,000,000,  which  she  wishes  to  divide 
equally  between  her  two  sons.  One  was  a 
minor  and  the  other  an  adult.  For  that  rea- 
son in  1908  she  conveys  to  the  adult  son  an 
estate  valued  at  $850,000,  retaining  the  In- 
oome  during  her  life.  She  retains  the  title 
to  $850,000  intended  for  the  minor  son,  and 
bequeaths  to  him  this  nmount  plus  his  half 
interest  in  the  $300,000  which  she  divides 
equally  between  the  two  brothers  In  her  will. 
Under  our  decision  the  younger  brother 
would  not  only  be  required  to  pay  a  tax  of 
981,650  upon  the  $850,000  he  received  by  will, 
as  against  $22,085  paid  by  his  brother  upon 
the  property  oi  the  same  ralue  deeded  to 
him,  but  he  is  also  required  to  pay  a  tax  of 
$18,000  upon  his  $160,000  received  by  will, 
while  his  brother  would  have  to  pay  $6,150 
only  on  his  legacy  of  $150,000.  Thus  the  to- 
tal tax  paid  by  the  younger  son  would  be 
$99,650,  while  the  older  son  would  pay  $30,- 
945.  ^nie  amount  paid  by  the  younger  broth- 
er would  thus  exceed  that  paid  by  the  older 
brother  $68,705,  this  difference  resulting  from 
the  application  of  the  constitutional  inhibi- 
tion to  the  legislative  action.  If  the  Legisla- 
ture attempted  to  plate  the  brothers  on  an 
equality  with  relation  to  the  last  $150,000 
received  by  the  older  brother,  which  is  as 
far  as  the  Legislature  could  go  in  view  of  the 
Constitution,  I  do  not  think  we  could  say 
that  such  legialatlve  action  would  work  an 
injustice  to  the  older  brother,  but  on  the  coa- 


'  trary,  that  It  would  Indicate  an  Imtentloa  to 
place  both  brothers  on  an  eqiulity  so  far  as 
they  had  the  power  so  to  do.     Or,  assume 
that  both  the  gift  and  the  will  becaine  vS/ee- 
tlve  under  the  law  of  1913,  and  that  the  moth- 
er died  the  day  after  the  transfer,  would  any 
one  contend  that  Justice  required  that  tlie 
j  younger  scm  should  be  taxed  $81,650  and  the 
!  older  brother  taxed  upon  two  entitles,  the 
I  gift  and  bequest,  which  would  rednoe  his  tax 
'  $11,860  below  the  younger  brother? 

We  do  not  think  It  can  be  said  that  any 
inherent  inloatloe  can  be  worked  upoa  a  ben- 
eficiary by  treating  the  property  received  by 
way  of  gift  and  by  way  of  will  or  sucoeesion 
aa  an  entity  for  the  purposes  of  taxatifm.  and, 
where  the  constlti^tional  proTlsion  against 
taking  a  property  witjbont  due  proceaa  of 
law  operates  to  rdlere  a  beneficiary  at  *aj 
higher  rate  upon  his  gift  than  that  In  force 
at  the  time  of  the  Testing  of  the  gift,  his 
ri^ts  are  fuUy  protected. 

^niere  is  anoOier  Une  of  rwmonlng  whldi 
wonld  tend  to  support  the  condoaian  that  the 
Constitution  permitted  and  the  Legialature 
Intended  that  the  rate  upon  the  bequest  to 
the  son  should  be  fixed  by  indndlng  both 
gift  and  legacy  in  the  entity  tax  for  the  pur- 
pose of  fixing  the  rate  upon  the  bequest. 
This  reasoning  was  elaborated  upon  by  Mr. 
Justloe  OI/NBT  in  his  concurring  opinion. 
set  forth,  post,  page  844.  This  reasoning  mny 
be  summarized  as  folio ws:  The  law  of  1803 
bi  force  at  the  time  of  the  gift  to  the  eon  not 
only  fixed  the  rates  of  taxation  to  be  aiH>licd 
to  the  gift,  but  also  provided  that.  If  tbe  do- 
nor subsequently  bequeathed  or  devised  proi>- 
erty  to  her  son,  the  gift  should  be  Included 
In  the  entity  taxalde  for  the  purpose  of  fix- 
ing the  amount  of  the  tax  on  the  legacy.  la 
other  words,  the  law  of  1005  provided  that 
the  tax  upon  the  $146,773.67,  if  abe  should 
subsequently  bequeath  so  much,  would  be  3 
per  cent  Instead  of  1  per  cmt  upon  the  first 
$25,000  (less  a  deduction  of  $4,000  exemp- 
tion), 1%  per  cmt  upon  the  next  $25,000.  2 
per  cent  upon  the  next  $60,000,  and  2%  per 
cent  upon  the  $46,778.67.  The  Legislature 
had  no  power  to  Increase  the  rate  of  taxes 
upon  the  gift  but  it  retained  power  to  in- 
crease the  rate  of  tax  upon  the  l^aey.  The 
law  of  1913  Is  virtually  a  re-enactment  of  tbe 
law  of  1905  so  far  as  the  matters  under  con- 
sideration are  concerned  except  as  to  the 
rates  of  taxation  and  amounts  of  exonptlon. 
and  also  contemplates  the  Including  of  the 
gift  and  the  bequest  as  a  single  taatity.  The 
situation,  then,  is,  as  suggested  by  Justice 
OLNBT,  as  If  the  Legislature  had  entered 
into  an  agreement  with  Mra  Potter,  provid- 
ing, first  that  the  gift  should  be  taxed  at  a 
certain  amount;  second,  that  the  tax  upon 
future  legacies  should  be  computed  by  add- 
ing those  legacies  to  that  gift;  and,  third, 
that  ttie  rate  of  tax  upon  such  legacies 
should  be  8  per  cent  In  tbe  event  that  snrb 
legacies   did  not   exceed   $160,000.     Subsc- 
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qnently  the  Legislature  enacts  a  law  whldl 
provides,  first,  for  an  increased  rate  of  tax 
upon  the  gift  without  expressly  providing 
for  the  case  of  a  gift  made  under  the  law  of 
1905,  the  new  law  also  provldlftg  that  the 
gift  and  legacy  should  be  considered  together 
as  an  entity  for  the  puriwse  of  fixing  the 
rate  of  tax  to  be  paid  npon  the  entity;  third, 
providing  that  the  rate  paid  upon  the  be- 
quest should  be  12  per  cent  instead  of  3 
per  cent.  There  is  no  question  as  to  the 
right  of  the  I/egjalatnre  to  Increase  the  tax 
upon  the  legacy.  If,  at  the  time  the  gift  was 
made,  there  was  no  oldlgatlon  to  pay  a  tax 
thereon,  as  was  the  case  In  Hunt  ▼.  Wlcbt, 
supra,  It  should  no  doubt  be  said  that  the  at- 
tempt to  Increase  the  tax  to  the  aon  upon 
a  legacy  under  a  law  subsequently  executed 
Would  be  an  inyalid  attempt  to  penalize  the 
son  because  he  had  received  a  nontaxable 
gift  Where,  however,  at  the  time  of  the  gift 
It  la  not  only  taxable,  but  also  is  a  part  of 
the  taxation  scheme,  it  was  provided  that  it 
fihould  be  Included  in  the  entire  estate  re- 
ceived by  the  donee  for  the  purpose  of  fixing 
the  Xah  payable  by  him,  the  Increase  of  the 
rate  of  tax  upon  the  legacy  resulting  from 
this  system  of  estimating  the  tax  would 
amount  to  no  more  than  an  increase  of  the 
rate  upon  the  legacy.  I  think  this  is  a  legiti- 
mate argument,  tending  to  show  the  purpose 
and  to  Illustrate  the  pOwer  of  the  Leglala- 
tnre,  and  particularly  as  indicating  that 
there  la  no  injustice  In  including  in  the  entity 
to  be  taxed  all  of  the  estate  received  by  the 
person  taxed  which  is  subject  to  the  tax. 

I  have  thus  endeavored  to  ascertain  the  in- 
tention of  the  Legislature  In  enacting  the 
law  of  1913  with  reference  to  gifts,  and  have 
concluded  that,  taking  the  act  by  its  four  cor- 
ners, it  was  the  Intention  of  the  Legislature 
to  include  such  gifts  in  the  taxable  unit  at 
death  where  other  property  is  left  by  will  at 
inheritance.  I  find  no  recognition  by  the 
Legislature  in  the  law  of  1913  of  the  differ- 
ence between  transfers  made  before  and 
those  made  after  the  passage  of  the  law,  and 
hence  must  refer  the  distinction  in  classifica- 
tion to  the  Cmtstltution  which  protects  vest- 
ed right  Instead  of  to  the  inheritance  tax 
laws  whicSi  apparently  ignore  them. 

It  la  suggested  that  rules  of  constructilon 
aid  in  the  proper  interpretation  of  the  law-  of 
1913:  First,  that  laws.  If  possible,  should  be 
Interpreted  so  as  to  conform  to  constitDtional 
restrictions,  even  if  it  requires  a  strained 
construction  of  the  language  of  the  statute 
rathw  than  to  impute  to  the  Legislature  an 
atremixt  to  violate  the  Constitution ;  seccmd, 
that  tax  laws  should  be  construed  strictly  in 
)av<»r  of  the  property  holder.  A  brief  consid- 
eration of  tibese  propositions  is  desirable. 

With  r^brence  to  the  first  rule,  it  should 
be  observed  that  the  case  of  Hunt  v.  Wlcht, 
supra,  holding  that  the  Legislature  was  pow- 
erless to  impose  a  tax  npon  conveyances  tliat 
were  not  taxable  when  made,  was  rendered 


in  January,  1917,  and  even  then  it  was  con- 
ceded in  that  case,  for  the  purpose  of  the  de- 
cision, that  section  2  of  the  law  of  1905  ap- 
plied ex  vi  termini  to  transfers  made  and 
title  vested  before  the  passage  of  the  act. 
Immediately  after  that  decision  the  Legisla- 
ture thai  in  session  passed  a  new  inheritance 
tax  law  (Stats.  1917,  c.  589,  p.  880)  expressly 
providing  for  the  taxation  of  the  entire  es- 
tate passing  to  a  single  i)ersou  as  a  unit. 
The  provision  is  as  follows: 

"(9)  When  more  than  one  transfer  wltUb 
the  meaning  of  any  of  the  preceding  anbdivi- 
sions  of  this  section  has  been  made,  either  be- 
fore or  after  the  passage  of  this  act,  by  a  dece- 
dent to  one  person,  the  tax  shall  be  imposed 
upon  the  aggregate  market  value  of  all  of  th0 
property  so  transferred  to  such  person  in  the 
same  manner  and  to  the  same  extent  as  if  all 
of  the  property  so  transferred  were  actnally 
transferred  by  one  transfer." 

The  decision  in  Estate  of  Felton,  supra, 
wherein  it  was  held  that  the  tax  rate  to  be 
applied  to  a  gift  was  that  in  force  at  the 
time  of  the  gift,  was  not  decided  until  De- 
cember 12,  1917,  after  the  Legislature  of 
1917  adjourned,  although  poiding  for  decision 
during  the  legislative  session.  Thus  the  qnes' 
tion  of  the  right  to  tax  a  gift  made  at  a 
time  when  there  was  no  tax,  or  at  a  new 
rate  when  there  was  a  provlislon  for  a  tax 
on  the  transfer  In  force  at  the  time  the  trans- 
fer was  made,  was  not  decided  until  long  aft- 
er the  statute  of  1913  was  enacted.  Under 
these  circumstances  it  seems  to  be  the  ration- 
al method  of  construction  to  take  the  legis- 
lation under  consideration  at  its  face  valne 
to  determine  its  meaning  from  its  context 
and  then  api^y  the  constitutional  restrictions 
necessary  to  protect  the  property  owner  in 
bis  vested  rights.  The  law  of  1913  was 
passed  at  a  time  when  the  constitutional 
questions  involved  in  inheritance  tax  matters 
were  in  grave  doubt,  and  in  actual  Utiga- 
tioa  between  the  ofllcen  of  the  state  and 
those  from  whom  it  was  sought  to  collect 
such  taxes.  The  Iiegislature,  under  these 
circumstances,  made  the  following  declara- 
tion in  sectiou  26  of  the  law  of  1913: 

"Sec.  25.  If  any  section,  subsection,  sen- 
tence, clause  or  phrase  of  tills  act  is  for  any 
reason  heU  to  be  unconstitutional,  such  deci- 
sion shall  not  affect  the  validity  of  the  remain- 
ing portions  of  this  act  The  Legislature  here- 
by declares  that  it  would  have  passed  this  act 
and  each  section,  subsection,  sentence,  clause 
and  phrase  thereof,  irrespective  of  the  fact 
that  any  one  or  more  other  sections,  subsec- 
tions, sentences,  clauses  or  phrases  be  declared 
unconstitutional." 

If  this  dedaratlon  has  any  value  at  all  In 
construing  the  statute  it  certainly  amounts 
to  this  mndi: 

"If  the  courts  declare  this  act  unconstitu- 
tional as  applied  to  gifts  made  before  its  pas- 
sage, either  as  to  taxabill^  or  rate,  we  never- 
theless declare  that  our  plan  of  taxation  of  th* 
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estate  as  an  entity,  a  single  unit,  shall  still 
be  applied  in  fixing .  the  rates  upon  property 
passing  after  tbe  passage  of  this  law." 

However,  I  do  not  particularly  rely  upon 
this  daose  In  construing  the  statute,  al- 
though it  Is  apparent  that  this  was  exactly 
what  the  Legislature  was  willing  to  do  if 
the  statute  of  1817  (section  2,  subd.  9)  Is  any 
criterion.  Although  I  do  not  rely  upon  either 
the  subsequent  act  of  1917  or  section  25,  su- 
pra, In  arriving  at  any  conclaslon,  they  show 
Oie  difficulties  of  applying  general  considera- 
tions of  justice  or  policy  or  strict  construction 
In  determining  the  Intent  of  the  L«gi8lature 
as  to  the  method  of  taxing  bequests,  or  the 
rate  thereon,  where  there  Is  a  previous  gift 
I  conclude  on  this  branch  of  the  subject  that 
there  Is  no  loom  for  the  application  of  the 
rule  of  strict  construction  to  the  plain  lan- 
guage of  the  statute,  for  there  Is  no  doubt 
as  to  its  meaning,  and  that  the  appellant 
most  rely  on  the  Constitution  for  his  protect 
tlon  rather  than  this  rule  of  statutory  con- 
struction. 

I  condude,  then,  that  the  entire  estate  go- 
ing to  the  benefldary  subject  to  an  inherit- 
ance tax  should  be  treated  as  an  entity  un- 
der the  law  of  1913,  regardless  of  the  fact 
Uiat  $850300  worth  of  such  estate'  was  con- 
veyed to  tbe  benefldary  while  the  law  of  1905 
was  In  effect;  that  the  constitutional  rights 
of  the  defendant,  as  determined  In  Hunt  t. 
Wlcbt,  supra,  and  Estate  of  Feiton,  sapra, 
are  folly  protected  by  deducting  from  the 
total  tax  so  determined  the  difference  be- 
tween the  taxes  estimated  on  tbe  first  9850,- 
800  under  tbe  law  of  1913  and  the  tax  upon 
that  amount  estimated  onder  the  law  of  1905, 
and  that  with  this  deduction  tbe  appellant 
should  be  required  to  pay  the  balance  of  the 
tax  so  estimated.  In  view  of  tbe  tax  already 
paid  by  the  appellant,  and  of  the  stipulation 
of  the  parties  with  relation  to  the  taxes,  the 
judgment  should  be  affirmed. 

The  majority  opinion  states  that  to  con- 
strue the  law  as  1  conteid  it  should  be  con- 
strued, namely,  as  requiring  that  taxable 
gifts  made  before  the  passage  of  the  law 
should  be  included  in  the  taxable  unit  at 
death,  would  convict  the  Legislature  of  act- 
ing upon  motives  of  revoige  or  dlsaiq^wint- 
ment.  And  this  is  advanced  as  a  reason  for 
an  opposite  conclusion.  'With  aU  due  respect 
to  my  Assodates,  it  seems  to  me  that  tbe 
above  quoted  provision  from  the  law  of  1017, 
enacted  at  the  earliest  opportunity  after  tiie 
decision  of  this  court  in  Hunt  v.  Wicht,  su- 
pra, is  a  snffident  answer  to  that  line  of  rea- 
soning, for  in  that  act  the  Legislature  ex- 
pressly did  what  the  majority  think  it  was 
Inconceivable  the  Legislature  would  do  un- 
der such  circumstances  and  what  I  think  it 
dear  they  intended  to  do  in  the  act  of  1913. 
My  own  view  Is  that  the  liegislature  of  1913 
felt  that  It  was  acting  In  a  legislative  field 
of  great  difficulty,  and  upon  questions  then 
pending  for   dedalon  in  this   court  which 


might  with  good  reason  be  dedded  for  either 
contestant,  and  that  In  these  circumstances 
it  left  to  the  courts  the  application  of  tbe 
very  general  constitutional  prlndples  protect- 
ing vested  rights.  That  these  prlndples  are 
difficult  of  application  is  evident  from  tbe 
fact  that  in  the  first  opinion  of  this  court  the 
majority  of  the  justices  were  of  the  view  now 
presented  in  this  dissent,  and  that  tbe  ma- 
Jorlty^  after  further  argument,  investigation, 
and  reflection,  are  now  of  tbe  opposite  opin- 
ion. (Two  of  the  justices  concurring  in  the 
majority  opinion  on  the  former  opinion  have 
left  the  court) 

Section  25  of  tbe  act  above  quoted  makes 
this  very  clear,  as  It  attempts  to  make  provi- 
sion for  the  possibility  of  a  part  of  the  law 
being  "held  to  be  unconstitutionaL"  I  con- 
cede the  force  of  tbe  reasoning  of  the  Chief 
Justice,  but  the  conclusion  arrived  at,  name- 
ly, that  the  Legislature  contemplated  the  as- 
sessment ot^  two  distinct  entities  at  death, 
with  two  complete  exemptions  to  the  son, 
and  with  application  of  the  basis  rate  to  both 
estates  is,  in  my  Judgment,  a  conclusion  that 
does  violence  to  the  legislative  Intent  as  ex- 
pressed in  plain  and  unambiguous  language, 
and  that  such  a  condusion  is  to  be  arrived 
at.  If  at  all,  only  because  of  and  only  ao  tu 
as  required  by  the  Constitution.  In  other 
words,  it  is  a  question  of  the  legislative  pow- 
er, and  not  the  legislative  Intent  That  the 
Legislature  bad  power  to  require  the  iMttper- 
ty  recdved  by  the  appellant  to  be  treated  as 
an  entitar  for  inheritance  tax  purposes  where 
both  the  gift  and  legacy  are  liable  to  succes- 
sion taxation  is  not  doubted.  That  they  so 
Intended  I  think  Is  dear. 

I  omcur:  SLOANI^  J. 

OLNB7,  J.  (concurring  In  opinion  of  vnL- 
BTJR,  J.,  handed  down  February  21,  1821.  on 
original  bearing).  I  concur  with  Justice 
WILBUB,  but.  In  view  of  the  dlfterenoe  in 
opinion  of  the  court,  I  would  state  'with  more 
particularity  my  reasons  for  agreeing  with 
blm  upon  the  important  point  in  the  ease, 
viz.  that,  to  ascertain  the  rate  at  tax  upon  the 
bequest,  the  value  of  tbe  prior  taxable  gift 
inter  vivos  should  be  taken  into  account 

'When  the  transfer  inter  vivos,  but  In  con- 
templation of  death,  was  made  by  the  dece- 
dent to  her  son,  the  Inheritance  Tax  Act  of 
1906  (St  1905,  p.  341)  was  in  effect  When 
the  decedent  died  and  her  son  took  a  further 
gift  from  her  by  will,  the  act  of  1913  (St  1913. 
p.  1066)  was  In  effect  The  latter  act,  while 
formally  rei>eallng  tbe  foormer,  was  in  suGsd- 
tution  for  it,  and  re-enacted  many  of  Its  pro- 
visions. It  therefore  came  directly  within 
the  established  prlndple  applied  in  tbe  K»- 
tate  of  Ifartin,  163  GaL  225,  94  Pac  1053,  to 
the  effect  that  in  sudi  a  situatlan  the  later 
act  Is  to  lie  ctmsldered  as  merely  an  amend 
meat  of  the  iwlor  one,  and  the  provisions 
common  to  both  are  to  be  considered  as  be- 
1ns  continuously  la  effect    la  other  words. 
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the  present  case  la  to  be  viewed  exactly  as  it 
the  act  of  1905  were  In  effect  botb  at  the 
time  of  the  transfer  inter  viroa  and  at  tfie 
time  of  tlie  decedent's  death,  but  had  be^i 
amended  intermediate  the  two  dates  In  the 
respects  in  which  the  act  of  1913  differs  from 
that  of  1905. 

Now,  the  act  ot  1906  prescribes  a  scale  of 
rates  increasing  step  by  step  with  the  value 
ot  the  property  transferred,  and  also  pre- 
scribes in  effect  that,' where  separate  taxable 
tnmsfers  are  made  by  the  same  decedent  to 
the  same  beneficiary,  the  rates  applicable  ac- 
cording to  the  prescribed  scale  shall  be  de- 
termined by  the  value  of  all  the  properties  so 
transferred  taken  together,  and  not  as  to  each 
transfer  by  the  value  of  the  property  includ- 
ed in  it  alone.  This  is  true  whether  the  sep- 
arate transfers  be  different  gifts  by  the  same 
will  to  the  same  beneficiary  or  be  a  transfer 
inter  vivos  but  taxable,  and  a  later  transfer 
to  the  same  beneficiary  by  death.  The  pro- 
visions of  the  act  of  1918  are  the  same  ex- 
cept tliat  the  scale  of  rates  prescribed  Is 
higher.  Applying  to  this  state  of  affairs  the 
rule  referred  to  of  Estate  of  Martin,  the 
present  case  must  be  viewed  as  one  wherein 
the  statute  in  effect  at  the  time  the  transfer 
inter  vivos  was  made  provided  that  the  val- 
ue of  the  property  so  transferred  should  be 
added  to  the  value  of  any  property  which  the 
son  might  later  receive  from  liis  mother  by 
death,  in  order  to  apply  the  schedule  of  rates, 
and  that  after  tlie  transfer,  but  before  the 
death  of  the  mother,  the  statute  was  amend- 
ed, not  by  changing  this  rule,  but  merely  by 
increasing  the  rates  of  tax  prescribed.  I  can 
see  no  escape  from  the  conclusion  that  this 
is  the  case  before  the  court,  and  nothing  but 
this. 

With  the  case  so  stated,  the  answer  to  the 
question  which  it  presents  would  seem  to  be 
plain.  The  tax  must  be  computed  on  the  val- 
ue of  the  property  transferred  inter  vives 
according  to  the  original  scale  in  effect  when 
the  transfer  was  made,  and  on  the  property 
transferred  by  death  according  to  the  higher 
scale  then  prescribed  by  the  statute  as 
amended,  and  tliat,  in  applying  the  scale  to 
the  latter  property  the  rule  prescribed  by  the 
statute,  both  originally  and  as  amended,  viz. 
that  the  value  of  the  property  previously  re- 
ceived be  taken  into  considerati<Mi,  must  be 
followed.  Not  to  follow  this  rule  is  simply 
to  nullify  the  statute  in  this  particular.  Why 
the  adoption  of  an  amendment  raising  the 
schedule  of  rates  should  have  the  effect  of 
nullifying  another  and  distinct  provision  of 
the  statute  with  which  the  amendment  is  not 
in  conflict  I  am  unable  to  see.  In  fact,  it  is 
not  claimed  that  the  amendment  raising  rates 
operated  to  amend  or  change  the  rule  that 
all  taxable  gifts  to  the  same  beneficiary 
should  be  considered  together  for  the  purpose 
of  ascertaining  the  rates  applicable  under 
the  sdiedule.   That  rule  admittedly  stands  as 


the  rule  of  the  statute,  both  before  and  after 
the  amendment.  The  contention  is  merely 
that  this  rule  of  the  statute  is  nullified  when 
one  transfer  was  made  before  the  amend- 
ment and  another  afterwards.  But  why 
should  it  be  nullified? 

The  principal  reason  advanced  by  counsel 
for  the  son  would  seem  to  be  the  contention 
that  to  apply  the  rule  in  sudi  a  case  would 
be  In  effect  to  increase  the  tax  upon  the  first 
transfer  by  a  subsequent  amendment  to  the 
statute  raising  rates.  This  contention,  as  I 
understand  it,  is  not  concurred  in  by  the  dis- 
senting opinion,  and  in  any  case  It  proceeds 
upon  a  fundamental  misconception  of  the  ef- 
fect of  applying  the  rule.  The  rule  does  not 
change  or  affect  in  the  slightest  the  tax,  or 
the  portion  of  the  tax,  attributable  to  the 
first  transfer.  That  is  still' computed  accord- 
ing to  the  rates  In  force  at  the  time  the 
transfer  was  made,  and  is  exactly  the  same 
as  it  would  have  been  if  the  statute  had  not 
been  amended.  The  only  effect  is  upon  the 
tax  upon  the  bequest,  and  the  only  effect  <(1;>- 
on  It  is  that,  in  applying  to  the  bequest  the 
increased  schedule  of  rates,  to  which  admit- 
tedly the  bequest  is  subject,  the  previous  gift 
to  the  beneficiary  is  taken  into  consideration 
to  ascertain  the  particular  rate  or  rates  ap- 
plicable. It  is  always  the  rate  and  the  rate 
only,  and  the  rate  upon  the  bequest  and  the 
bequest  only,  that  is  affected  by  taking  into 
consideration  the  value  of  the  previous  gift. 
This  is  exactly  what  the  law  requires  shall 
be  done.  The  matter  may  be  put  in  another 
way.  The  effect  of  the  amendment  raising 
the  rates  was  to  make  the  bequest  subject  to 
those  Increased  rates  in  force  when  the  be- 
quest took  effect  by  the  death  of  the  deced- 
ent Q^is  admittedly  was  a  proper  effect. 
But  it  was  also  the  only  effect  of  the  amend- 
ment. It  did  not  cause  a  higher  rate  to  be 
applied  to  the  previous  gift,  nor  did  it  require 
a  higher  rate  to  be  applied  to  the  bequest  be- 
cause of  the  previous  gift  The  application 
of  a  rate  to  the  bequest  higher  because  of 
the  previous  gift  tlian  would  otherwise  be 
applicable  under  the  amendment,  is  not  due 
to  the  amendment,  but  is  due  to  the  fact  that 
there  was  a  previous  gift  and  to  the  rule  in 
effect  both  before  and  after  the  amendment 
that  such  previous  gifts  should  be  taken  into 
account  in  determining  the  rate  of  tax. 

A  simple  Illustration  will  make  it  plain 
that  the  only  effect  Is  upon  the  rate  upon  the 
bequest,  and  that  this  effect  is  just  what  the 
statute  contempates  shall  be  the  effect  of  a 
previous  taxable  gift  Suppose  a  mother  in 
her  lifetime,  but  in  contemplation  of  death, 
transfers  to  her  son  $1,000,000,  and  up- 
on her  death  leaves  him  an  additional  $100. 
Between  the  time  of  transfer  and  the  time  ot 
death  the  rates  are  increased  from  those  ot 
1905  to  those  of  1913.  Whether  the  two  gifts 
are  or  are  not  considered  together,  the  tax 
on  the  $1,000,000  by  gift  inter  vivos  ia  oom- 
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puted  in  accoTdance  with  the  lOOS  rates,  and 
upon  the  amount  of  $1,000,000.  In  other 
worda,  the  tax  is  the  same.  The  only  effect 
Is  on  the  tax  on  the  bequest.  If  the  two  gifts 
iire  not  considered  together,  the  tax  on  it, 
omitting  any  question  of  exemption,  is  1  per 
cent,  by  the  rates  of  1913,  or  $1.  If  the  two 
gifts  are  considered  together,  the  tax  as  pre- 
scribed by  the  1913  rates  is  10  per  cent,  or 
$10.  The  only  difference  is  in  the  rate  and 
consequent  amount  of  the  tax  on  the  bequest. 
These  figures  may  be  varied  ad  libitum,  but 
the  result  will  always  be  the  same:  It  will 
be  the  rate  upon  the  bequest  only  that  is  af- 
fected. That  rate  is  Increased  by  the  amend- 
mait  prescribing  a  higher  rate,  which  is  ad- 
mittedly proper,  and  is  also  higher  than  it 
otherwise  wonid  be  because  of  the  prerloua 
gift  But  the  statute  contemplates  that  it 
should  be  higher  because  of  such  a  gift,  and 
in  making  it  higher  because  of  it  there  is  no 
element  of  taxing  the  previous  gift  itself. 
The  higher  rate  because  of  the  gift  is  solely 
upon  the  bequest 

It  is  also  contended  (and  this  is  the  theory 
upon  which  the  dissenting  opinion  proceeds) 
that  the  general  rule  is  that,' in  the  matter  of 
imposing  taxes,  all  laws  are  to  be  constraed 
strictly  in  favor  of  the  individual  and  against 
the  state,  and  that,  applying  this  rule,  the 
act  of  1913  should  not  be  construed  as  Im- 
posing a  higher  tax  on  the  bequest  subject  to 
it  because  of  the  previous  transfer  which  was 
not  subject  to  it  It  is  not  necessary  to  ques- 
tion the  general  rule  so  stated.  It  is  admit- 
tedly but  one  of  construction,  and  must  give 
way  wheife  the  legislative  intent  is  plain.  It 
may  be  fteely  conceded  also  that,  if  the  act 
of  1913  had  heen  a  totally  new  law,  it  would 
require  very  strong  evidence  of  legislative  in- 
tent to  warrant  the  conclusion  that  it  was  in- 
tended to  fix  the  tax  upon  any  transfer  sub- 
ject to  the  act  by  reference  in  any  respect  to 
another  transfer  made  before  the  act,  and 
that  such  evidence  of  Intent  would  not  be 
found  In  the  act.  In  other  words,  we  may 
concede  freely  that,  if  the  act  of  1913  were 
a  totally  new  law,  the  rule  should  be  that  a 
gift  made  before  the  passage  of  the  act,  and 
for  that  reason  not  subject  to  it,  should  not 
be  considered  in  ascertaining  the  rate  on  a 
subsequent  gift  which  was  subject  to  the  act. 
The  pcflnt  of  difference  between  my  own 
view,  at  least,  and  that  of  the  dissenting 
opinion  arises  from  fhe  fact  that  the  act  of 
1913  was  not  a  totally  new  law.  The  dis- 
senting opinion  would  construe  it  as  if  it 
were.  I  would  construe  it  as,  what  it  can 
hardly  be  gainsaid  it  really  is,  not  a  new 
law  but  one  in  substitution  for  a  thereto- 
fore existing  law,  having  the  same  general 
purpose,  and  continuing  in  force  many  of  the 
rules  of  the  old  law  and  changing  others.  The 
rule  of  ccmstrnctlon  applicable  to  such  a  stat- 
ute Is  thoroughly  well  established,  and  was 
laid  down  by  this  court  In  Estate  of  Martin 


referred  to  at  the  outset  of  this  opinion,  and 
there  applied  as  between  the  Inheritance  Tax 
Act  of  1005  and  the  preceding  act  of  18Kt 
(St  1893,  p.  193).  If  it  applied  as  betweoa 
those  two  acts,  why  not  as  between  the  act 
of  1913  and  that  of  1905?  That  rule  is  that 
the  act  of  1913  la  to  be  c6nstrued  as  an 
amendment  merely  of  the  act  of  1906,  (flang- 
ing the  latter  in  the  respects  in  which  it  dif- 
fers from  it  but  not  affecting  the  operation 
of  those  provisions  or  rules  which  are  com- 
mon to  both.  Tbe  rule  that  two  or  more  tax- 
able transfers  by  the  same  decedent  to  tba 
same  beneficiary  should  be  ccmsidered  togeth- 
er to  ascertain  the  rate  applicable  Is  common 
to  both.  Both  gifts  here  involved  were  made 
when  this  rule  was  in  effect  The  case,  there- 
fore, is  not,  in  my  Judgm^t,  what  the  dls- 
soiting  opinion  would  consider  it  to  be,  a 
case  of  one  transfer  made  btfore  the  passage 
of  the  statute,  and  not  subject  to  it  and 
another  transfer  made  after  the  passage  of 
the  statute,  and  therefore  subject  to  it  It 
is  a  case  where  at  the  time  the  first  as  well 
as  the  seccHid  transfer  was  made,  the  act  Im- 
posing a  tax  was  in  effect  and  provided  tliat 
both  should  be  considered  together  to  ascer- 
tain the  rate  or  rates  applicable,  and  whef« 
tlie  only  change  material  to  the  present  dla- 
cusslon  which  toolc  place  intermediate  ttt* 
two  transfers  was  an  amendment  of  the  stat- 
ute  Increasing  the  scale  of  rates.  With  the 
case  so  viewed,  the  conclusion  would  seem 
clear  that  the  only  effect  of  the  amendment 
was  to  increase  the  rate  applicable  to  the 
second  transfer,  and  that  the  rule  remained 
undianged  that,  in  ascertaining  sudi  tate^ 
the  earlier  gift,  likewise  subject  to  the  stat- 
ute and  to  the  rule,  should  be  considered. 

The  correctness  or  incorrectness  of  a  com- 
tention  may  often  be  tested  by  the  reason- 
ableness or  absurdity  of  the  results  to  whldi 
it  leads.  The  contention  in  this  case  that  in 
ascertaining  the  rate  applicable  to  the  be- 
quest the  previous  gift  to  the  son  should  not 
be  considered  because  of  the  amendment  of 
the  statute  intermediate  the  two  Increasing 
the  rates,  leads  to  the  very  remarkable  result 
that  In  many  cases  the  effect  of  the  amend- 
ment increasing  rates  will  be  to  lower  the 
tax.  This  may  likewise  be  made  plain  by  a 
simple  Illustration.  A  mother  makes  a  gift 
of  $26,000  to  her  son  In  1906,  after  the  going 
Into  effect  of  the  statute  of  that  year.  In 
1913  the  statute  is  amended  by  Increasing 
the  rates,  as  was  done  in  that  year.  Hie 
mother  then  dies  leaving  the  son  $25,000 
more.  Now,  If  the  amendment  had  not  beat 
made,  the  two  gifts  of  course,  would  have  to 
be  considered  together  in  computing  the  tax, 
and  the  tax  would  be  according  to  the  1906 
rates  on  both.  In  this  situation  the  tax  pay- 
able by  the  son  would  be  $210  on  the  gift  in- 
ter vlToa  and  $375  on  the  transfer  by  death, 
or  $086  In  alL  But  because  the  statute  has 
been  amended  by  Increasing  the  rates,  the 
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tn-o  gifts  are  not  to  be  considered  together. 
The  result  is  that  the  tax  payable  by  the  son 
is  $210  on  the  gift  inter  jlros  (the  same  ax 
before,  since  the  1906  rate  is  applied  to  it) 
and  (omitting  any  deduction  by  way  of  ex- 
onption)  is  $250  on  the  transfer  by  death,  ap- 
plying the  1913  rates  to  it,  or  a  total  of  $460. 
In  other  words,  by  a  simple  amendment  to 
the  statnte  increasing  rates,  the  tax  has  been 
actually  lowered  $12K.  This  is  Just  absurd. 
Utere  is  assuredly  a  Callacy  In  a  contention 
which  leads  to  such  a  result  The  fallacy 
plainly  Ues  in  (a)  the  failure  to  appreciate  the 
fact  that  considering  the  two  gifts  together 
for  the  purpose  of  applying  an  Increased 
schedule  to  the  later  gift  does  not  involve  ai>- 
plying  that  schedule  to  the  first  gift,  or 
change  in  the  slli^test  the  tax  or  the  portion 
of  the  tax  attributable  to  it,  and  (b)  the  Call- 
ore  to  aiHPreeiate,  or  at  least  to  give  effect  to^ 
the  fact  that  at  the  time  both  transfers  were 
made,  die  first  as  well  as  the  aeotmd,  the  stat- 
ute impoetnff  a  tax  was  In  effect  and  provid- 
ed that  both  should  be  considered  together  to 
ascertain  the  rate  or  rates  applicable,  and 
tbat  the  act  of  1918  was  In  reality  but  an 
amendment  of  this  statute  increasing  the 
rates  but  leaving  unchanged  the  rule  that  the 
two  gifts  should  be  considered  together. 

To  avoid  any  misapprehension,  I  would 
add  that  I  am  aware  of  the  fact  that,  while 
1  have  discussed  the  case  as  U  the  act  of 
1913  was  in  substitution  for  that  of  ISOS,  It 
was  In  reality  In  substitution  for  that  Df 
1911,  which.  In  turn,  was  in  substitution  for 
that  of  19KS.  The  case  was  so  discussed  for 
the  sake  of  simplicity,  for  the  interposition 
of  the  act  of  1911  does  not  affect  the  princi- 
ples applicable  in  the  slightest  It  continued 
in  force  the  rule  that  the  two  gifts  should  be 
considered  together,  and,  so  far  as  any  fea- 
tures material  here  are  concerned,  was  like 
the  act  of  1913,  but  an  amendment  increas- 
ing the  rates  prescribed  by  the  existing 
schedule.  In  other  words,  while  the  case  has 
been  discussed  as  If  there  were  but  one  such 
amendment  intermediate  the  two  gifts,  that 
of  the  act  of  1913,  there  were  in  fact  two, 
first  that  of  the  act  of  1911,  and  then  that  of 
the  act  of  1913.  But  It  is  evident  tbnt  the 
fact  that  there  were  two  such  amendments 
Instead  of  one  does  not  change  the  essential 
Character  of  the  case  In  the  sUghtest 

As  to  the  matter  of  exemptions,  the  same 
principles  are  applicable.  Both  the  act  of 
1905  and  that  of  1913  provide  for  exemptions, 
and  both  likewise  provide  in  effect  that  there 
shall  be  but  one  exemption,  no  matter  how 
many  taxable  gifts  there  may  be  by  the  same 
decedent  to  the  same  beneficiary.  In  other 
words,  the  rule  under  both  statutes  is  that, 
to  the  extent  to  which  a  beneficiary  has  re- 
ceived an  exemption  on  one  gift,  he  is  not  sn- 
titled  to  an  exemption  on  any  other,  but,  If 
he  has  not  exhausted  on  one  gift  the  total 
exemption  to  which  he  Is  entitled,  be  Is  en- 


titled to  the  balance  ef  the  exemption  on 
another.  While  this  rule  waa  not  changed  by 
the  act  of  1913,  the  amount  of  the  exemption 
was.  In  the  case  of  a  son.  It  was  Increased 
from  $4,000  allowed  by  the  act  of  1905  to 
$10,000.  .  The  .c«se  here,  tbea.  Is  a  case  of  two 
transfers,  both  made  undor  a  law  providtog 
for  an  exemption,  and  that  but  one  exnnp- 
tlon  alone  shall  be  allowed,  no  matter  how 
many  separate  taxable  gifts  there  may  be, 
but  amended  Intermediate  the  two  gifts  by 
an  increase  In  the  amount  of  the  exemption. 
In  this  situation,  clearly  the  beneficiary  Is 
entitled  on  the  first  gift  to  an  exemption  of 
$4,000.  He  la  entitled  to  that  because  the 
law  In  ^ect  at  the  time  of  the  gift  so  provid- 
ed. He  is  not  entitled  to  a  greater  exemp- 
tion because  of  the  subsequent  amendment 
of  the  statut*.  for  the  reason  that,  so  far  as 
the  tax  OB  tbat  gift  is  coocemed,  the  rlj^t 
of  the  state  In  the  tax  which  has  been  In- 
curred cannot  be  impaired  by  Bubseqnent  leg- 
islation any  more  than  the  rights  of  the  bener 
fldary  imder  the  txanafiar  con  be  Impaired. 
Bbtate  of'  Stanford,  126  OaL  112,  54  Pac  250, 
68  Pac.  462,  46  L.  &.  A.  788.  The  rights  of 
both  the  beneficiary  and  of  the  state  are  flxr 
ed  finally  and  beyond  the  power  of  Interfer- 
ence by  the  Legislature  by  the  law  in  force 
at  the  time  of  the  transfer. 

When  we  come  to  the  second  gift  the  law 
has  been  dtanged  and  the  beneficiary  la  now 
entitled  to  an  exemption  of  $10,000.  But  the 
rule  in  force  throughout,  and  subject  to 
which  both  gifts  were  made,  Is  that  he  Is  en- 
titled to  but  one  exemption,  and,  as  a  corol- 
lary, that  to  the  extent  to  which  his  ex^ilp- 
tion  has  been  used  on  one  gift  it  cannot  be 
used  on  another.  The  result  is  tbat  while 
the  son  in  this  case  is  oititled  to  a  further 
exemption  so  far  as  the  second  gift  is  con- 
cerned, because  of  the  increased  exemption 
now  allowed,  he  Is  entitled  in  all  to  an  ex- 
emption of  but  $10,000,  and,  since  be  has  al- 
ready received  the  benefit  of  the  exemption 
to  the  extent  of  $4,000  in  connection  with  the 
first  gift,  he  is  now  entitled,  In .  connection 
with  the  second,  to  an  exemption  for  the  bal- 
ance only  of  $6,000. 

In  the  present  case,  while  the  lower  court 
did  not  follow  the  method  above  outlined  in 
computing  the  tax,  but  allowed  the  entire  ex- 
emption of  $10,000  on  the  first  gift,  the  re- 
sult on  the  total'  tax,  as  Justice  WILBUR 
points  out,  was  the  same.  This  Is  due  to  the 
fact  tbat  it  happens  that  in  this  case  thereto 
of  what  would  be  the  tax  on  the  amount  of 
the  exemption,  if  it  were  not  exempted,  is  the 
same  (1  per  cent.)  under  both  the  1905  and 
1013  statutes,  so  that  it  made  no  differoice 
whether  the  ftlll  amount  of  exemption  to 
which  the  beneficiary  was  entitled  was  al- 
lowed on  the  one  gift  or  was  divided  be- 
tween the  two. 

The  point  is. made  in  the  dias^ing  opin- 
ion  that   even  by   the   above   method    the 
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amount  aUowed  In  this  case  by  way  of  exemp- 
tion on  the  second  gift  is  not  properly  com- 
puted. It  Is  contended  that  the  $6,000  should 
be  deducted  from  the  value  of  the  gift,  and 
the  tax  computed  on  the  balance  only.  Since 
the  rate  applicable  to  the  gift  Is  12  per  cent., 
this  would  mean  a  deduction  In  tax  of  |720. 
Instead  of  this  a  deduction  in  tax  of  but  1 
per  cent  on  $6,000  Is  held  to  be  aUowable,  or 
but  $60.  The  explanation  lies  In  the  pecul- 
iar provision  of  the  statute  as  to  how  an  ex- 
emption shall  be  allowed.  It.  is  not  to  be  al- 
lowed by  simply  deducting  the  amount  of  the 
exemption  from  the  value  of  the  gift,  as 
might  be  supposed,  and  as  would  be  the  case 
if  the  exemption  provided  for  were  truly  a 
full  exemption.  If  that  were  done  the  effect 
of  the  exemption  upon  the  tax  would  be  to 
lessen  it  by  $720,  as  is  said  in  the  dissenting 
opinion.  But  the  provision  of  the  statute  is 
that  the  exemption  shall  be  allowed  in  con- 
nection with  the  first  $2S,000  of  value  only, 
and  that  <m  all  values  above  126,000  Qia 
schedule  of  rates  shall  be  applied  without 
any  deduction  for  exemption  whatever.  The 
exemption  so  allowed  is  not,  in  reality,  a 
true  exemption  of  property  of  a  certain  val- 
ue, but  is  merely  an  exemption  of  a  tax  on 
tliat  amount  of  value  computed  at  the  rate 
applicable  to  the  first  $25,000.  Such  amount 
of  tax  In  Uie  present  case  is  as  to  the  second 
gift  $60,  as  Justice  WII^BUB  says. 

That  the  exemption  allowed  by  the  statute 
Is  not  really  an  exemption  of  property  of  a 
certain  value,  but  is  an  exonption  allowed 
only  in  connection  with  the  first  $2S,000  of 
value,  is  settled  by  Estate  of  Tlmken,  158 
Cal.  51,  10&  Paa  608. 


BOLES  V.  STILES.     (Sao.  3300.) 
(Supreme  Court  of  California.    Feb.  25,  1922.) 

1.  Replevin  «=»8(4)— Plaintiff  most  have  right 
to  Ifflmediate  and  axoinsive  possession. 

In  order  to  sustain  an  action  In  claim  and 
delivery,  a  plaintiff  must  have  the  right  to 
immediate  and  exclusive  possession  of  the 
property  at  the  time  of  the  commencement  of 
the  action,  but  It  is  not  necessary  that  he  be 
the  owner  thereof;  some  Special  property  in 
the  chattel  being  snfSdent. 

2.  Records  «=»9^2,  New,  VOL  I2A  Kay-No. 
Soriss— Partner  tarrendaring  antemoklle  to 
eopartnor  In  no  position  to  claim  legal  title 
did  not  pass  nnder  registratioa  law. 

Where  defendant  and  plaintiff,  partners, 
dissolved  the  partnership  and  divided  the  prop- 
ert7  betwen  them,  and  plaintiff  was  given  an 
antomobile,  defendant,  in  an  action  by  plaintiff 
to  recover  the  car,  was  in  no  position  to  in- 
voke the  provision  of  St  1819,  p.  101,  |  8, 
whldi    provided   that   title   to   an   automobile 


shall  not  be  deemed  to  have  passed  in 
of  change  in  registration. 


In  Bank. 

Appeal  from  Superior  Court  CJolusa  Coun- 
ty; H.  D.  Gregory,  Judge. 

Action  by  John  K.  Boles  against  I<.  C. 
Stiles.  Judgment  for  plainUff,  and  defend- 
ant appeals.    Afllrmed. 

Seth  MllUngton,  Jr.,  of  Colusa,  for  ap- 
pellant 

Charles  K.  Atran,  of  Colusa,  for  respond- 
ent 

WASTE,  J.  Plaintiff  brought  this  action 
against  the  defendant  to  recover  the  posses- 
sion of  an  automobile,  or  its  value  in  case 
delivery  could  not  be  had.  Judgment  was 
entered  In  his  favor,  and  the  defendant  has 
appealed. 

Plaintlir  and  defendant  were  engaged  in 
business  as  partners.  By  mutual  agreement 
evidenced  by  a  writing  to  tbat  effect  the 
partnership  was  dissolved,  and  the  parties 
divided  the  partnership  i>roi)erty  between 
them.  As  part  of  the  division  it  waa  agreed 
that  the  plaintiff  should  take  and  keep  as 
his  own  an  automobile  which  had  been  par- 
chased  by  the  firm  from  a  third  party  under 
a  contract  of  conditional  sale.  The  agree- 
ment between  the  plaintiff  and  defendant  at 
the  time  of  the  dissolution  of  the  partn^- 
ship  was  tbat  the  plaintiff  should  pay  all  of 
the  tmpald  installments  on  the  pnrdiase 
price  of  the  machine  and.  In  addition,  pay 
Che  defendant  $135  for  his  interest  in  the 
same.  Upon  such  dissolution  of  the  part- 
nership' and  division  of  the  property  tlie 
plaintiff  took  possession  cA  the  machine  as 
Us  own  separate  property  and  used  it  ex- 
clusively for  more  than  six  months  for  his 
own  private  purposes  and  in  conducting  his 
own  private  affairs.  He  continued  the  pay- 
ment of  the  Installments  for  its  purdiase. 
All  this  was  with  the  knowledge  and  at  the 
instance  of  the  defendant 

.A  controversy  having  arisen  between  tbe 
parties  as  to  the  amount  due  from  the  plain- 
tiff to  the  defendant  by  reason  of  the  set- 
tlement of  their  partnership  affairs,  the  de- 
fendant finding  the  automobile  unattended 
In  front  of  the  plaintiff's  office,  took  posses- 
sion of  It  and  drove  it  to  his  own  garage^ 
where  he  kept  it  and  refused  to  return  It  to 
the  possession  of  the  plaintiff,  altbou^  the 
latter  made  repeated  demands  for  Its  pos- 
session. 

The  foregoing  facts  appear  from  the  testi- 
mony of  the  plaintiff.  The  defendant  admit- 
ted there  was  a  dissolution  of  the  partner- 
ship and  a  division  of  certain  articles  of  per- 
sonal property  between  the  partiea.  Bk 
claims,  however,  that  it  was  not  his  unda- 
standlng  that  the  plaintiff  should  take  into 
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his  exclusive  poesesslon  tbe  antomobUe  and 
the  other  property  until  certain  adjustments 
in  the  affairs  of  the  firm  bad  been  finally 
made.  The  only  effect  of  this  teettmony  was 
to  raise  a  conflict  in  the  evidence,  whldt  was 
resolved  by  the  trial  court  In  favor  of  the 
plaintiff's  contention.  Its  findings  in  tliat 
beiialf  are  amply  supimrted  by  the  record 
and  'Sufficiently  support  Its  conclusion  that 
the  plaintiff  had  such  right  to  the  exclusive 
possession  of  the  automobile  as  to  enable  Urn 
to  maintain  the  action  for  tbe  recovery  of 
the  same.  On  tbls  appeal  tbe  defendant  ap- 
parently does  not  rely  for  a  reversal  as 
much  upon  the  point  that  the  findings  of  fact 
as  to  the  transaction  above  referred  to  are 
not  supported,  as  be  does  upon  tbe  conten- 
tion  that  under  certain  provisions  of  the 
state  Motor  Yebicle  Act  (Stats.  1919,  p.  1»1) 
there  was  no  legal  vesting  of  sole  title  of  the 
automobile  in  dispute  in  the  plaintiff  by  de- 
fendant  and,  consequently,  the  plaintiff  is 
not  in  position  to  maintain  this  action.  The 
appellant  relies  upon  that  portion  of  section 
8  of  the  act,  which  relates  to  the  transfer 
and  registration  of  ownership  of  any  regis- 
tered motor  v^cle;  tbe  erpteea  provision 
reading: 

"Upon  snch  registration  the  department  shall 
issue  and  forward  to  the  applicant  without 
further  charge  than  aa  provided  in  section 
seven  of  this  act,  a  new  registration  certificate 
in  the  manner  and  form  as  hereinabove  pro- 
vided for  ori^aal  registration.  Until  said 
transferee  has  received  said  certificate  of  reg- 
istration and  has  written  his  name  upon  the 
face  thereof  in  the  blank  space  provided  for 
■aid  pnrpose  by  the  department,  delivery  of 
said  motor  vehicle  shall  be  deemed  not  to  have 
been  made  and  title  thereto  shall  be  deemed 
not  to  have  passed  and  said  intended  transfer 
■hail  be  deemed  to  be  incomplete  and  not  to 
be  valid  or  effective  for  any  purpose." 

[1,  2]  It  appears  at  tbe  time  of  its  pur- 
chase the  automobile  was  registered  in  the 
partnership  name.  No  change  in  the  regis- 
tration was  attonpted.  Assuming,  but  not 
now  deciding,  that  tbe  above  provision  has 
the  effect  appellant  seeks  to  give  It,  and  that 
whatever  title  the  defendant  may  have  had 
in  the  automobile  has  not  passed  to  the  plain- 
tiff, we  are  of  the  opinion  that  the  defendant 
is  not  in  position  to  raise  that  question  in 
this  action.  '  It  has  long  been  the  settled  rule 
In  this  state,  as  in  other  Jurisdictions,  that 
in  order  to  sustain  an  action  in  claim  and 
delivery  a  plaintiff  must  have  the  right  to 
immediate  and  exclusive  possession  of  the 
property  at  the  time  of  the  commencement 
of  the  action  (People's  Sav.  Bank  v.  Jones, 
114  Cal.  422,  426,  46  Pac.  278),  and  one  who 
has  the  right  to  the  use  of  property  at  will 
may  replevy  it  (Garcia  v.  Gunn.  119  CaL  315, 
822,  51  Pac.  684;  Tandler  v.  Saunders,  66 
Mich.  142,  22  N.  W.  271).    One  who  is  the 


owner  of,  or  has  some  special  property  in,  a 
chattel,  coupled  with  a  right  to  the  imme- 
diate possession  thereof,  may  maintain  the 
action.  Fredericks  v.  Tracy,  98  Cal.  658, 
660,  33  Pac.  750.  The  appellant  by  bis  own 
act  and  agreement  having  placed  the  plain- 
tiff In  the  Immediate  and  exclusive  posses- 
sion of  the  automobile  is  not  in  position  to 
invoke  the  provision  of  the  statute  referred 
to. 
The  Judgment  is  affirmed. 

We  concor:    SHAW,  O.  J.;  SHUBTLEFP,  • 
J.;  SLOANB,  J.;  WILBUR,  J.;  LAWIiOR,  J.; 
RI(3HABI>S,  Justice  pro  tern. 


SUTTER   COUNTY  v.  SUPERIOR   COURT 
OF  CALIFORNIA  IN  AND  FOR  SAC- 
RAMENTO COUNTY.    (Sac.  3326.) 

(Supreme  Court  of  California.    Feb.  25, 1922.) 

1.  Problbitloi  «S9|0(I)— PurpoM  of  writ. 

Writ  of  prohibition  is  issned  out  of  a  IMs- 
trict  Coart  of  Appeal  or  the  Supreme  Court 
only  to  arrest  proceedings  of  a  superior  court 
which  "are  without  or  in  excess  of  its  Juris- 
diction, under  Code  Civ.  Proc.  {  1102. 

2.  ProhibltloB  «=>3(3)— Held  to  Ma  for  erro. 
neously  direotlng  party  to  be  brought  la. 

That  court  erroneously  directs  that  a  new 
party  be  brought  in  is  not  an  excess  of  juris- 
diction, but  is  an  erroneous  exerdse  thereof 
which  may  be  corrected  on  appeal,  and  pro- 
hibition cannot  be  invoked,  and  a  county  was 
not  entitled  to  the  writ  where  the  superior 
court  of  another  county  erroneously  brought  it 
in  as  a  party  in  an  action  by  a  materialman  on 
a  bond  executed  to  secure  performance  of  a 
contract  for  public  work,  assuming  that  county 
was  not  a  proper  party. 

3.  Prohibition  ®=33(l)— Not  Invoked  as  to  or- 
der made  as  Ineidental  In  progress  of  oaso. 

Even  if  an  order  made  as  an  incident  of  a 
case  involves  the  question  of  jurisdiction,  pro- 
hibition cannot  be  invoked  to  annul  tbe  order  or 
stop  proceedings  under  it. 

4.  Prohlbttlon  $=»  1 0(2)— Pendency  of  other 
oases  in  other  oourts  does  not  warrant  Issd- 
anca  of  writ. 

Prohibition,  cannot  be  invoked  by  a  county 
to  prevent  its  being  made  a  party  to  a  case  in 
the  superior  court  of  another  county  by  mate- 
rialman on  bond  of  contractor,  executed  to 
secure  performance  of  contract  for  public  work, 
because  other  cases  were  pending  in  the  county 
involving  a  division  of  the  balance  of  the  con- 
tract price  in  the  hands  of  the  county;  such 
matter  not  going  to  the  Jorisdiction  of  the 
court. 

In  Bank. 

Application  by  the  Connty  of  Sutter  for 
writ  of  .prohibition  to  be  directed  to  the  Su- 
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pertor  Oonrt  of  tbe  State  ot  GUifornla  In 
and  for  tbe  Coonty  of  Sacramento.  Writ  de- 
nied. 

Artbar  Coats  and  A.  H.  Hewitt,  both  of 
Tuba  City,  for  petitioner. 

Thomas  B.  Leeper  and  Bobt  H.  Schwab, 
both  of  Sacramento,  for  respondent. 

SHAW,  C.  J.  This  is  a  proceeding  in  pro- 
Ubitlon  began  orlgtnall.v  in  tbe  District  Ooort 
of  Appeal  for  tlie  Third  District  and  wliich, 
after  decision  by  tliat  conrt,  was  transfored 
to  the  Supreme  Coort  for  rehearing. 

The  object  of  tlie  petition  ia  to  prohibit  the 
superior  court  of  Sacramento  county  from 
proceeding  to  the  trial  of  an  Issae  arising  in 
an  action  pending  In  that  court  wherein  D. 
J.  Murphy  Is  plaintiff  and  D.  C.  Howard,  W. 
H.  McHorry,  and  JEJ.  M.  Kaster  are  defend- 
ants, to  recover  money  on  a  bond  executed 
by  the  defendants  to  secure  the  performance 
of  a  contract  for  certain  public  work  and 
payment  by  the  eontractor  for  materials  and 
labor  furni.shed  for  and  used  in  said  work, 
which  bmd  was  required  by  tbe  act  of  May 
10,  1910  (Stats.  1919,  p.  487>.  The  claim  is 
that  the  superior  coort  of  Sacram«ito  coun- 
ty had  DO  Jurisdiction  to  try  tlie  particular 
issue  set  forth  in  the  petition. 

In  tbe  year  1920  tbe  board  of  superyisors 
ot  the  county  of  Suttar  executed  a  contract 
with  Howard  for  the  construction  of  a  lilgh- 
way  in  said  county.  In  pursuance  of  the  act 
of  1919,  aforesaid,  Howard  executed  the  bond 
required  by  that  act,  with  McMorry  and  Kas- 
tee  as  sureties  thereon.  This  act  requires 
the  contractor  upon  sncb  work  to  give  a  bond 
with  sureties  for  the  payment  by  the  contrac- 
tor of  money  due  from  bim  for  any  materi- 
als, provisions,  provender,  or  other  suin>Ue8 
ot  teams,  used  in  the  performance  of  the 
work,  and  for  any  labor  done  thereon.  It 
farther  provides  tliat  any  person  furnishing 
such  material  or  performing  such  labor  may 
file  with  the  board  of  supervisors  "a  verified 
statemost  of  such  claims,  together  with  a 
statement  that  the  same  have  not  been 
paid":  that  sndi  statement  may  be  filed  any 
tinte  prior  to  the  expiration  of  30  days  from 
the  completion  of  the  work;  and  that,  after 
filing  such  statement,  such  person  may,  with- 
in 90  days  after  the  expiration  of  the  first 
period  of  30  days,  begin  an  action  on  the 
bond  for  the  recovery  of  the  amount  due  him. 
Tbe  act  contains  some  details  concerning  tlie 
time  of  filing  the  verified  statement  wbieh 
we  have  not  given,  but  we  have  stated  its  ef- 
fect so  far  as  the  questions  involved  ha%in 
are  concerned. 

The  action  of  D.  J.  Murphy  Is  an  action 
upon  tbe  bond  so  given,  for  money  alleged  to 
be  due  to  Murphy  and  certain  persons  who 
assigned  their  claims  to  bim,  for  material 
and  labor  usi-d  in  tlie  construction  of  said 
ht^way.    It  is  a  simple  action  for  money 


doe  upon  oantract,  and  the  only  rdief  diat 
can  be  given  therein  is  a  Judgment  for  tlw 
recovery  of  tike  money  due. 

The  action  was  begun  in  the  county  of  Sat- 
ter,  but  by  regular  proceedings  it  was  there- 
after transferred  for  trial  to  tbe  superior 
court  of  the  county  of  Sacramento.  Tliereu:>- 
on,  in  the  county  of  Sacramento,  the  d^en4- 
ants  applied  to  that  court  for  leave  to  have 
the  county  of  Sutter  made  a  party  to  tbe  ac- 
tion, upon  tlie  ground  that  there  was  mon<-T 
due  and  owing  from  tbe  county  of  Sotter.  od 
the  hl^way  construction,  to  be  ai«>Ued  pr» 
rata  ui>on  the  claims  of  all  persrais  who  hai 
furnished  material  or  had  performed  labor 
on  tbe  construction  of  tbe  highway  In  ques- 
tion, and  that  the  said  defendants  desired  to 
have  said  moneys  so  applied  and  the  portioo 
thereof  due  to  the  plaintitt.  Murphy,  credited 
upon  his  claims  for  their  benefit  Tbe  conn 
granted  the  application  and  made  an  order 
that  the  county  of  Sutter  be  made  a  party 
thereto  for  that  purpose. 

Tbe  petition  herein  seeks  to  have  said 
court  prohibited  from  proceeding  to  try  anj 
issue  concerning  the  money  alleged  to  be  hi 
the  hands  of  the  county  of  Sutter  and  re- 
maining unpaid  upon  the  contract  price  for 
the  construction  of  said  highway.  It  con- 
tends that  the  county  of  Sutter  was  Improp- 
erly made  a  party  and  that  the  oonrt  has  no 
Jurisdiction,  In  an  action  for  money  against 
the  contractor  and  his  sureties,  to  consider 
or  determine  a  controversy  csxlsttog  between 
the  county  of  Sutter  and  tbe  contractor  wirli 
respect  to  money  due  from  said  county  upon 
the  contract  price. 

In  so  far  as  the  motion  for  leave  to  bring 
in  Sutter  county  as  a  party  la  based  on  the 
theory  that  the  materialmen  and  taborers 
hare  acquired  some  sort  of  a  lien  on  or  equita- 
ble attachment  against  Ote  unpaid  balance  of 
the  contract  price  for  the  highway  construc- 
tion, under  and  by  virtue  of  stop  notices  giv- 
en as  provided  in  section  1184  of  tbe  Code  of 
cavil  Procedure,  the  entire  fabric  would  seem 
to  have  been  destroyed  by  tlie  decision  in 
Slayden  v.  O'Dea,  182  GaL  600,  188  Pac 
1066,  holding  that  section  1184  does  not  ap- 
ply to  contracts  for  the  coustructlon  of  pub- 
lic highways. 

Since  the  action  of  Murphy  was  to  recover 
money  due  upon  a  bond,  and  Invcflved  noth- 
ing more  than  his  rl^t  to  a  mosey  Judgment 
against  the  defendants,  he  not  being,  as  to 
that  action,  in  any  wise  concerned  with  or 
Interested  in  the  ri^ts  or  equities  of  the 
several  obligors  on  the  bond,  as  between 
themselves,  it  may  weQ  be  doubted  if  the 
superior  court  of  Sacramento  county  did  not 
manifestly  err  in  making  tbe  order  bringing 
In  the  county  of  Sutter  as  a  party  to  sucii 
an  action  for  the  purpose  stated. 

[1-Sl  But  we  do  not  think  these  questioDS 
can  be  raised  by  a  proceeding  In  prohiUtion. 
Such  writ  is  issued  only  to  airest  proceed- 
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ings  of  a  snperlor  court  wblcb  "are  wlthoat 
or  in  excess  ol '  its  jurisdiction.  Code  01  v. 
Proc.  f  1102.  That  court  Is  a  court  of  gen- 
eral jurisdiction,  and  Its  jurisdiction  In  all 
cases  to  recover  money  fue  on  contract  In 
which  the  demand  exceeds  $300  is  full  and 
complete.  Const,  art  6,  §  5.  Its  power  ex- 
tends to  the  bringing  in  of  new  parties  to  an 
acti(Hi  (Code  Civ.  Proc.  {  389)  and  to  the  di»- 
missal  of  the  actlcm  as  against  any  person 
improperly  joined  or  brought  In  as  a  party. 
These  matters  are  Incidental  to  Its  exercise 
of  jurisdiction  in  any  cause  pending  before 
it  If  it  erroneously  directs  that  a  new  par- 
ty be  brought  In,  such  erroneous  action  Is  not 
an  excess  of  jurisdiction,  but  Is  an  erroneous 
exercise  thereof  which  may  be  corrected  on 
appeal.  Bven  if  an  order  made  as  an  inci- 
dent In  thp  progress  of  a  case  Involves  the 
question  of  jurisdiction,  prohibition  cannot 
l«  fnvolied  to  annul  the  order  or  stop  pro- 
ceedings under  it 

"If  tliat  were  so,  then  in  every  ordinary  civil 
action,  whenever  a  defendant  chose  to  raise  a 
point  of  jurisdiction,  either  of  the  person  or  of 
tlie  subject-matter,  he  could  by  prohibition 
stop  the  ordinary  progress  of  the  action  toward 
a  judgment  until  this  court  had  passed  upon  the 
intermediate  question;  and  thus  tliis  tribunal 
wonld,  in  innumerable  cases,  be  converted  from 
an  appellate  to  a  nisi  prins  court."  Agassis  ▼. 
Superior  Court,  90  CaL  103,  27  Pac.  60. 

[4]  Wltb  respect  to  the  point  that  the  ques- 
tion concerning  the  division  of  the  balance 
of  the  contract  price  upon  the  highway  con- 
tract between  the  respective  dalmants  there- 
to Is  Involved  in  cases  pending  in  Sutter 
county,  begun  before  the  present  action  was 
begun,  we  think  this  point  "is  not  one  that 
goes  to  the  jurisdiction  of  the  superior  court 
At  most,  that  court  would  be  bound,  upon  be- 
ing informed  by  proper  pleading  and  proof 
that  a  tribunal  of  concurrent  jurisdiction  had 
first  taken  cognizance  of  the  controversy,  to 
stay  a  trial  and  decision  until  the  proceed- 
ings first  Instituted  should  be  disposed  of. 
The  plea  In  such  case  would  be  analogous  to 
that  of  'another  action  pending.'  A  failure 
to  recognise  the  effect  of  such  idea  would  be 
mere  error,  to  be  corrected  on  appeal."  Mc- 
Gregor V.  Board  of  Trustees,  169  Cal.  447, 
114  Pac.  669. 

The  result  to  that  regardless  of  the  ques- 
tion whether  the  superior  court  of  Sacramen- 
to county  Is  proceeding  regularly  or  not.  Its 
acts  are  not  in  excess  of  its  jurisdiction,  and 
cannot  be  made  the  subject  of  a  writ  of  pro- 
hibition. 

The  appUcation  for  4  writ  of  prohibition  to 
doiled. 

We  concur:  LA^TLOR,  J.;  WILBUB,  J.; 
SHURTLiEFF,  J.;  WASTE,  J.;  SLOANB,  J. 


NORTH  CONPIDENCE  MINING  &  OEVEL. 

OPMENT  Ca  V.  lUORRICE  at  al. 

(Chr.  2381.) 

(District  Court  of  Appeal,  Third  District,  Oali- 
fomia.    Jan.  U,  1922.) 

1.  AotioB  «s»38(2)— Couito  for  oaaeellatloii  of 
optiOB  for  want  of  ooDsMeratloa  aad  for  fraud 

Bot  Joinder  of  oansea  of  aotion. 

Where  an  action  was  brought  to  cancel  an 
option  to  purchase  land,  nnder  Civ.  Code,  { 
3412,  and  not  Code  Civ.  Proc.  J  738,  as  to 
quieting  title,  joining  a  count  based  on  want  of 
consideration  with  one  based  on  fraud  was  not 
a  joinder  of  causes  of  action,  though  the  etFect 
of  judgment  thereon  would  be  to  quiet  title. 

2.  Appeal  and  error  «=>!  040  (II)— Where  court 
found  for  defendant  on  an  Issue,  overruling 
demurrer  to  that  count  of  complaint  harm- 
less. 

Where  the  court  found  in  favor  of  defendant 
on  an  issue,  any  possible  error  from  overruling 
a  demurrer  to  that  ground  set  iqt  in  the  com- 
plaint was  without  prejudice. 

3.  Trial  <3=9395(2)— Finding  of  resolsslOB  of 
option,  referring  to  grounds  of  rescission  at- 
tached to  complaint,  not  Indefinite. 

In  an  action  to  cancel  an  option  for  sale 
of  a  mine,  the  notice  of  resassion  was  attached 
to  the  complaint  in  which  the  grounds  for  can- 
celing were  stated,  and  where  the  court  found 
that  plaintiff  rescinded  the  option  by  serving 
on  defendant  a  written  notice  of  such  resda- 
sion,  the  finding  was  not  open  to  the  objection 
of  indefiniteness, 

4.  Contraots  «s>IO(5)—Contraot  held  unilater- 
al and  Mbjeot  to  revooatlon  before  aooopt- 
anca. 

Where,  under  an  option  contract  for  the 
sale  of  mining  property,  the  purchaser  was  not 
obligated  to  do  anything,  paid  no  consideration, 
and  neither  developed  nor  worked  the  proper- 
ties, the  contract  was  unilateral,  and  subject 
to  revocation  before  acceptance  by  the  pur- 
chaser. 

5.  Contraots  <Ss>IO(l)— Unilateral  at  flrat,  sus- 
tained on  execution  of  optional  consideration. 

Contracts,  even  unilateral  at  first  are  sus- 
tained on  execution  of  the  optional  considera- 
tion. 

6.  Esorews  «=s>8( I)— Placing  deed  in  escrow 
not  unconditional  delivery. 

Pladng  of  a  deed  in  escrow  is  not  a  convey- 
ance in  a  legal  sense,  because  It  is  not  uncon- 
ditional and  unqualified  delivery. 

Appeal  from  Superior  Court,  Tuolumne 
County:   G.  W.  Nicol,  Judge. 

Action  by  the  North  Confidence  Mining  ft 
Development  Comi>any  against  George  Mor- 
rlce  and  others.  From  judgment  for  {daln- 
tiff,  defendant  named  appeals.    Affirmed. 

J.  C.  Webst^,  of  Sonora,  for  appellant 
Frank  M;.   Street  and  Horace  M.  Street, 
both  of  San  Francisco,  for  respondent 
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completed  contract  but  the  grant  of  a  priv- 
ilpge  which  was  subsequently  withdrawn. 

Wp  think  the  judgment  should  be  affirmed ; 
and  It  Is  so  ordered. 

We  concur:     riNCH,  P.  J.;    HART,  J. 


FOWLER  V.   ENRIQUEZ.     (Civ.  3564.) 

(District  Court  of  Appeal,  Second  District,  Di- 
TisioD  2,  California.    Jan.  11, 1922.) 

1.  Appeal  and  error  «=»I93(I)— Where  com- 
plaint Is  not  totally  devoid  of  allegation  upoii 
point  objected  to,  it  is  sufficient  as  against  ob- 
jeetlon  first  made  on  appeal. 

When  a  complaint  is  not  totally  devoid  of  al- 
legation upon  a  particular  point,  and  the  ob- 
jection that  it  is  Insufficient  in  that  regard  is 
first  made  on  ai^eal,  the  trial  having  been  con- 
ducted b7  the  objecting  party  upon  the  theory 
that  it  was  sufficient,  it  will  be  upheld. 

2.  Deeds  9=9198(3)— Facts  held  to  create  pr»- 
wimptlon  that  grantee  unduly  influenced  gran-' 
tor  to  exeoute  deed. 

Where  grantee  for  a  long  time  prior  to  the 
execution  of  the  deed  had  been  the  confidential 
adviser  of  his  mother,  the  grantor,  who  was 
aged  and  infirm  and  could  read  and  write  no 
language  and  spoke  only  Spanish,  held  that  the 
circumstances  created  a  presumption  that  the 
grantee  unduly  inSaenced  the  grantor  to  ex- 
ecute the  deed. 

3.  Appeal  and  error  «=»IOII(l)— Finding  oa 
conflicting  evidence  conclusive. 

Finding  as  to  undue  influence  procuring  exe- 
cntion  of  deed  predicated  on  conflicting  evi- 
dence will  not  be  disturbed  on  appea). 

4.  Deeds  «=>2I  I  (4)— Showing  that  grantor  had 
Independent  advice  not  conclusive  against  un- 
due influence. 

Where  a  deed  is  claimed  to  be  invalidated 
by  grantee's  undue  influence  upon  the  grantor, 
for  whom  grantee  had  been  confidential  adviser 
and  business  agent,  the  deed  is  not  validated  by 
the  mere  fact  that  grantor  had  independent  ad- 
vice, but  this  is  a  circumstance  to  be  considered 
with  other  facts. 

5.  Cancellation  of  Instrnmenits  i3=5>37  (4) —Ob- 
jection to  complaint  for  net  offering  to  return 
consideration  Is  futile,  where  no  oonsldera- 
tion  shown. 

In  a  suit  to  cancel  a  deed  for  grantee's  un- 
due influence  over  grantor,  his  mother,  for 
whom  he  bad  been  confidential  adviser  and  busi- 
ness agent,  a  contention  that  the  complaint  is 
insufficient  because  it  contains  no  offer  to  re- 
turn to  defendant  the  consideration  paid  for  the 
execution  of  the  deed  is  not  well  taken,  where 
there  is  no  showing  that  any  consideration  was 
paid. 

6.  Deeds  ^=321 1  (4)— EvIdeiAe  held  to  show  un- 
due Infinenoe. 

Bvidence  held  to  show  that  a  deed  was  void 
because  of  undue  influence;    the  grantee  be- 


ing the  son,  confidential  advlaer,  and  business 
agent  of  the  grantor. 

7.  Cancalialion    of    instnimeiits    ^=>59— Trial 
court  should   have  provided  for   reimburse- 
ment of  defendant  grantee  npos  cancellation 
of  deed. 
In  an  action  to  cancel  a  deed  for  grantee's 
undue   influence   on   grantor,   his    mother,   for 
whom  he  was  confidential  adviser  and  business 
agent,  the  trial  court  finding  for  plaintiff  should 
have  ascertained  the  amount  paid  by  the  gran- 
tee as  consideration,  and  the  decree  should  have 
provided  for  his  reimbursement  as  a  condition 
upon  which  the  cancellation  might  follow. 

Appeal  from  Superior  Court,  Los  Angelea 
County;   John  W.  Shenk,  Judge. 

Action  by  Robert  W.  Fowler,  guardian  of 
the  estate  of  Manuela  R.  Fowler,  an  in- 
competent person,  against  Manuel  Enriqnez, 
to  cancel  a  deed.  Decree  for  plaintiff,  and 
the  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Ernest  P.  Wellman  and  George  W.  McDill, 
both  of  Los  Angeles,  for  appellant. 

John  T.  Curtin  and  J.  Edward  McCurdy, 
both  of  l/os  Angeles,  for  respondent. 

WORKS,  J.  This  is  an  action  to  cancel  a 
deed.  Manuela  R.  Fowler,  the  real  party  la 
interest,  although  the  action  was  brought  in 
the  name  of  her  guardian,  as  plaintiir,  ia  a 
surviving  daughter  of  Juana  B.  E^u-iquez, 
the  maker  of  the  deed  in  question,  now  de- 
cease. Defendant  is  a  surviving  son  of  tliat 
deceased  person.  Decree  was  rendered  for 
plaintlfF,  and  defendant  appeals. 

[1]  The  complaint  in  the  action  is  ground- 
ed upon  undue  influence  and  fraud,  but  ap- 
pellant contends  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It 
is  true  that  plaintifF's  pleading  seta  up  the 
facts  going  to  substantiate  the  daim  of 
fraud  and  undue  influence  in  somewhat  gu- 
eral  terms.  Still,  we  are  not  prepared  to 
assert  that  they  are  alleged  in  such  a  manner 
as  to  render  the. complaint  insutUdent  even 
if  the  question  had  been  presented  and  ar- 
gued on  demurrer  In  the  trial  court.  Cer- 
tainly the  pleading  is  far  from  barren  of 
averment  on  the  question,  and  when  a  com- 
plaint is  not  totally  devoid  of  allegation  upon 
a  particular  point  and  the  objection  that  it 
Is  insufficient  in  that  regard  is  first  made 
on  appeal,  the  trial  having  been  conducted 
by  tba  objecting  party  nix>n  the  theory  that 
it  was  snfficiait,  all  of  which  is  the  case 
here,  it  will  be  upheld.  Slaughter  t.  Gold- 
berg, Bowen  ft  Co.,  26  Cal.  App.  318,  147 
Pae  90;  Noakes  v.  City  of  Los  Angeles,  179 
Cal.  38,  176  Pac.  409;  Meer  v.  Cerad  (CaL 
App.)   200  Pac.   501. 

[2, 3]  At  the  time  of  the  execution  of  the 
deed  appellant  for  a  long  time  had  been  th« 
confidential  adviser  and  business  agent  <rt 
his  mother,  tiie  grantor,  who  was  aged 
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lufinn,  who  conid  read  and  write  no  lan- 
guage, and  who  spoke  only  Spanish.  Under 
these  circumstances  there  Is  a  presumption 
that  appellant  unduly  Intluenced  his  mother 
to  execute  the  deed  to  him  (Hemenway  v. 
Abbott,  8  CaL  App.  450,  9f  Pac.  190;  Nobles 
V.  Mutton,  7  Cal.  App.  14,  93  Pac.  289; 
Thomas  v.  Whitney,  186  lU.  225,  67  N.  E. 
808),  and  this  presumption  is  relied  upon  by 
respondent.  It  is  contended  by  appellant, 
however,  that  the  presamption  was  overcome 
by  testimony  Introduced  by  him.  There  was 
conslderatile  testiiuony  presented  by  appel- 
lant on  the  subject,  it  Is  true,  but  we  cannot 
say  ttiat  it  was  snlhctent  to  outw^h  the 
presumption.  The  solutloii  of  that  question 
was  within  the  peculiar  and  final  prorince 
of  the  trial  court,  for  the  presumption  on  the 
■one  hand  and  the  testimony  opposed  to  it 
-on  the  other  presented  but  a  conflict  of  evi- 
dence. The  finding  of  the  trial  court  on  the 
subject  is  finaL  French  Bank  t.  Beard,  54 
Cal.  480. 

[4]  C/onnsel  argue  the  question  whether 
the  grantor  of  the  deed  had  "independent 
advice"  as  to  the  nature  and  effect  of  the 
Instmment,  respondent  contending  that  cer- 
tain evidence  contained  in  the  record  does 
not  show  that  Independent  advice  was  given 
her,  and  appellant  contending  that  it  does. 
If  we  grant  for  the  sake  of  axgumoit  that  a 
deed  exeented  under  such  conditions  as  those 
existing  here  cannot  be  valid  without  a  show- 
ing that  the  grantor  liad  independent  advice 
concomlng  the  execution  of  it  (but  see  Nobles 
y.  Hntton,  7  Cal.  App.  14,  93  Pac.  289;  Broad- 
dus  V.  James,  13  Cal.  App.  464,  110  Pac.  158), 
It  cannot  be  said  that  such  a  deed  is  vali- 
dated by  the  mere  fact  that  independent  ad- 
vice was  given.  We  may  agree  with  appel- 
lant that  the  evidence  introduced  by  him 
showed  the  reception  by,  the  grantor  of  In- 
dependent advice  without  affecting  the  case 
by  the  ccncesslon.  Necessarily,  a  trial  court 
Is  not  bound  by  such  'a  showing.  It  Is  but  a 
circumstance  to  be  considered  In  coupany 
with  the  other  facts  of  a  case. 

[B]  Appellant  contends  that  the  complaint 
falls  to  state  a  cause  of  action  because  it  con- 
tains no  allegation  that  plaintiff  offers  to  re- 
turn to  defendant  a  consideration  paid  by 
him  for  the  execution  of  the  deed  sought 
to  be  canceled.  As  to  this  point  it  Is  enough 
to  say  that  the  complaint  does  not  show  that 
defendant  paid  any  consideration  for  the 
deed.  In  fact,  a  proper  construction  of  the 
alle^tlons  of  the  pleading  would  seem  to  in- 
dicate a  contrary  state  of  facts.  , 

[6,  7]  A  different  question  is  presented  by 
the  evidence.  The  answer  alleges  that,  as  a 
part  consideration  for  the  deed,  appellant  and 
his  mother  at  the  time  of  its  execution  en- 
tered into  an  agreement  In  writing,  a  copy 
of  which  IS  attached  to  the  pleading.  This 
paper  recites  that  the  deed  "was  made  for 
the  nominal  consideration,"  and  that  a  fur- 
ther consideration  is  expressed  In  the  agree- 


ENRIQirBZ  865 

p.) 

ment  Then  follow  promises  on  the  part  of 
appellant  to  care  for  and  maintain  his  mother 
during  her  natural  life,  providing  for  her  a 
proper  home ;  to  pay  all  her  reasonable  bills. 
Including  doctor's  bills  and  household  ex- 
penses; to  pay  at  her  death  "all  funeral 
expenses  and  charges  and  also  cemetery 
charges  and  provide  a  proper  and  decent 
burial";  to  pay  a  certain  cemetery  "up  to 
date  for  keeping  the  bodies"  of  the  deceased 
husband  of  the  mother  and  of  certain  other 
of  her  relatives  and  for  the  removal  of  the 
bodies  from  the  receiving  vault  of  the  cem- 
etery to  a  vault  "belonging  to  family";  to 
pay  a  certain  undertaker's  bill  and  a  certain 
doctor's  bill;  and  to  pay  a  certain  note  ow- 
ing by  the  mother,  amounting  to  nearly  $600. 
The  answer  also  alleges  that  api)ellant  has 
folly  oompUed  with  the  terms  of  the  agree- 
ment, has  paid  all  the  obligations  mentioned 
In  It,  and  has  maintained  his  mother  up  to 
the  time  of  her  death.  Bvldence  was  re- 
ceived by  the  trial  court  upon  the  question 
as  to  whether  these  payments  were  made, 
some  of  the  testimony  tending  to  show  that 
appellant  expended  considerable  amounts  un- 
der his  obligation  to  meet  them;  but  the 
court  failed  to  find  on  the  subject,  and  by  its 
decree  canceled,  not  only  the  deed,  but  the 
agreement  as  well. 

Appellant  contends  that  the  trial  court 
should  have  ascertained  the  amount  paid  by 
him  as  a  consideration  for  the  deed,  referred 
to  in  the  agreement  as  a  nominal  considera*- 
tlon,  and  the  amounts  paid  by  him  pursuant 
to  his  promises  made  in  the  agreement,  and 
that  the  decree  should  have  provided  in  some 
manner  for  his  reimbursement,  as  a  condition 
upon  which  a  cancellation  of  the  deed  might 
follow.  The  contention  of  appellant  must  be 
sustained.  The  trial  court  found  that  the 
deed  was  executed  as  a  result  of  the  undue 
influence  of  appellant  over  his  mother  and 
through  fraud  practiced  by  him  upon  her, 
and  this  finding  is  sustained  by  the  evidence, 
even  granting  that  a  consideration  for  the 
instrument  passed  between  them.  Such  pay- 
ments as  appellant  made  to  his  mother,  or 
to  others  under  the  terms  of  the  agreement 
above  mentioned,  appear  by  the  evidence  to 
have  been  grossly  Inadequate  as  a  considera- 
tion for  the  execution  of  the  deed,  for  it  Is 
alleged  in  the  complaint,  and  not  dented  by 
the  answer,  that  the  proi)erty  conveyed  was 
of  the  appraised  value  of  $51,000.  and  pro- 
duced a  monthly  Income  of  $160.  Therefore 
the  trial  court  was  correct  in  canceling  the 
deed  because  of  the  undue  influence  and 
fraud  which  figured  In  its  execution.  The 
consideration  paid  by  appellant  is  an  imma- 
terial drciunstance  when  the  situation  Is 
viewed  from  the  standpoint  of  the  binding 
effect  of  the  deed.  That,  however,  is  far 
from  saying  that  appellant  is  not  entitled  to 
a  return  of  such  sums  of  money  as  may  have 
been  paid  oy  him  to  his  mother  for  the  deed, 
or  to  third  parties  under  the  agreement.   The 
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general  mle  Is  that  one  seeking  to  rescind  a 
deed  or  agreement  must  show  by  his  com- 
plaint a  willingness  to  return  such  considera- 
tion or  benefit  as  may  have  passed  In  the 
transaction  from  the  person  against  whom 
the  rescission  is  sought.  That  rule  has  no 
application  here,  for  the  reasons  we  have 
already  stated,  but,  under  the  allegations  of 
the  answer  and  the  evidence  produced  in 
support  of  them,  it  became  the  duty  of  the 
trial  court  to  ascertain  what  amounts,  if  any, 
had  been  paid  out  by  appellant  If,  upon  a 
solution  of  that  question  It  had  appeared  that 
some  amount  had  been  expended  by  him,  it 
would  then  have  been  the  duty  of  the  court 
to  provide  a  means  whereby  to  reimburse 
him,  as  a  condition  upon  which  cancellation 
might  be  ordered;  Gatje  v.  Armstrong,  146 
Cal.  870,  78  Pac.  872.  This  not  having  been 
done,  the  cause  must  be  remanded  for  a  new 
trial,  the  sole  purpose  of  which  will  be  to 
take  an  accounting  of  appellant's  expendi- 
tnres  by  way  of  consideration  for  the  execu- 
tion of  the  deed  and  under  his  covenants 
contained  in  the  agreement,  making  due  al- 
lowance for  any  offsets  that  are  legally 
chargeable  against  him.  If,  after  such  ac- 
counting, it  shall  be  found  that  any  sum  Is 
due  appellant,  the  trial  court  wUl  render 
Judgment  accordingly,  securing  appellant's 
right  to  reimbursement  by  the  imposition  of 
a  lien  on  the  real  property  covered  by  the 
deed,  or  In  any  other  manner  consistent  with 
the  principles  of  equity. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 

We  concur:  FINLAYSON,  P.  J.;  CRAIG,  J. 


ARMOCK  et  al.  v.  UNITED  RAILROADS  OF 
SAN  FRANCISCO  et  al.    (Civ.  4013.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  11,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  9,  1922.) 

1.  Manlclpal  corporations  €S3706 (6)— Overrul- 
ing of  motion  for  nonsuit  on  oround  that  de- 
fendant was  not  negligent  held  not  error. 

In  an  action  for  injuries  sustained  by  a  pe- 
destrian from  the  collision  of  defendant's  mo- 
tortruck and  a  street  car,  where  the  truck  was 
approaching  the  street  car  track  at  a  speed 
variously  estimated  at  from  10  to  25  miles  an 
hour,  and  the  driver  did  not  look  up  and  down 
the  track,  though  be  signaled  by  blowing  a 
horn,  the  question  of  his  negligence  was  one  for 
the  jury,  and  refusal  of  a  motion  for  a  non- 
suit was  proper. 

2.  Appeal  and  error  €=>997<2)— Order  denying 
motion  for  nonsuit  not  disturbed,  where  there 
Is  evidence  on  material  issnes  to  go  to  the 
J»ry. 

An  order  denying  a  motion  for  a  nonsnit 
iHll  not  be  disturbed,  though  the  evidence  snp- 


porting  plaintiff's  case  Is  so  weak  that  it  might 
be  granted,  if,  upon  the  conclusion  of  the  whole 
case,  there  is  evidence  upon  material  issues 
warranting  the  submission  of  the  case  to  the 

jury. 

3.  Trial  <s=»295(6).:-lnstniotloas  that  a  street 
car  has  the  right  of  way  on  the  part  of  the 
street  en  which  It  can  travel  held  not  error 
when  considered  as  a  whole. 
In  an  action  by  a  pedestrian  for  injuries 
received  in  a  collision  between  a  motortruck 
and   a  street  car,   instructions   that  a   street 
car  has  the  right  of  way  on  that  portion  of  the 
street  on  which  it  can  travel,  and  that  if  the 
driver  of  the  motortruck  was  using  due  care, 
no  negligence  should  be  imputed  to  its  owner, 
and  that  in  operating  its  cars  along  its  tracks 
the  street  car  company  was  obliged  to  use  or- 
dinary care  to  avoid  coming  into  contact  with 
vehicles  driven  across  the  tracks,  considered  as 
a  whole,  were  not  erroneous  as  being  mislead- 
ing. 

Appeal  from  Superior  Cioart,  City  and 
County  of  San  EYandsco;  John  Hnnt^ 
Judge. 

Action  by  Frank  Armodr  and  another 
against  the  United  Railroads  of  San  Fran- 
cisco and  another.  From  Judgment  for  plain- 
tiffs, defendant  Stringer  Storage  (Company 
appeals.    Affirmed. 

Hearing  denied  by  the  Supreme  Court: 
SHURTLEFF  and  SLOANE,  J  J.,  dissenting; 
LENNON,  J.,  absent;  RICHARDS,  Jostloe 
pro  tern.,  not  acting. 

Sullivan  ft  Sullivan  and  Theo.  J.  Rodie, 
all  of  San  Francisco,  for  appellant 

William  A.  Kelly  and  Richard  O'Connor, 
both  of  San  Francisco,  for  respondents. 

KERRIGAN,  J.  [1, 2]  AcUon  for  dam- 
ages for  personal  injuries.  Plaintiffs,  who 
are  husband  and  wife,  sued  the  United  Rail- 
roads of  San  Francisco  and  the  Stringer 
Storage  Company,  both  corporations,  alleg- 
ing that  Dora  Armock  received  serious  bodi- 
ly injuries  through  the  concurring  neg- 
ligence of  the  two  companies.  Each  defend- 
ant denied  the  negligence  charged  against 
it  and  the  railroad  company  pleaded  affirma- 
tively contributory  negligence  on  the  part 
of  plaintiffs.  Trial  was  had  by  Jury,  and  a 
verdict  in  favor  of  plaintiffs  and  against  de- 
fendant Stringer  Storage  Company  was  ren- 
dered in  the  sum  of  $2,500.  The  appeal  is 
from  such  Judgment  As  ground  for  reversal 
it  is  first  claimed  that  a  motion  for  a  non- 
suit made  by  this  defendant  was  Improperly 
denied,  and  should  have  been  granted,  for 
the  claimed  reason  that  the  evidence  showed 
no  actionable  negligence  against  this  defend- 
ant but  did  show  a  clear  case  <rf  gross 
negligence  on.  the  part  of  Its  codef endant  the 
United  Railroads.  In  support  of  their  al- 
legations of  negligence  plaintiffs  herein  re* 
lied  Boltiy  upon  their  own  testimony.    Their 
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evidence  In  substance  shows  that  on  the 
afternoon  of  the  day  of  the  accident  plain- 
tiffs, accompanied  by  their  child,  a  little  girl 
four  years  of  age,  were  on  their  way  home. 
They  were  proceeding  along  Eddy  street  in 
an  easterly  direction  toward  Webster,  and, 
upon  arrlTing  at  the  intersection  of  these 
streets,  they  were  about  to  cross  when  they 
noticed  the  approach  of  appellant's  truck 
being  driven  on  Webster  street,  traveling 
In  a  sontherly  dliectlon,  and  also  a  street 
«ar  on  Eddy  street  belonging  to  defendant 
railroad  company,  proceeding  on  said  street 
in  a  westerly  direction.  The  car,  according 
to  their  testimony,  was  traveling  abont  twice 
the  BveeA  of  the  truck,  which  was  going  at 
about  10  or  12  miles- an  hour.  The  truck 
driver,  approaching  the  intersection  of  the 
two  streets,  sounded  his  horn,  but  did  not 
notice  the  approach  of  the  car  until  he  had 
reached  the  track,  when  he  speeded  up  his 
vehide  in  an  attempt  to  clear  the  same.  A 
collision  occurred,  and  the  truck  was  thrown 
some  distance  from  the  track  to  the  place 
where  the  plaintiffs  and  their  dilld  were 
standing,  striking  them  all,  killing  the  little 
child,  and  inflicting  nx>on  Dora  Armock  the 
Injuries  here  complained  of.  Both  the  plain- 
tiffs testified  ttiat  no  warning  was  given  by 
the  car  of  its  approach.  Under  these  cir- 
cumstances it  is  claimed  that  the  driver  of 
appelant  company  was  not  negligent  and 
discharged  his  duty  to  the  Armocks  whose 
pathway  crossed  his,  and  that  these  facts 
not  only  failed  to  show  negligence  on  the 
part  of  appellant  storage  company,  but,  on 
the  contrary,  did  show  that  plaintiffs  were 
In  no  manner  guilty  of  contributory  negli- 
gence, and  that  the  sole  responsible  cause  of 
the  accident  was  the  reckless  negligence  of 
the  motorman  of  the  defendant  railroad  com- 
pany, for  which  reason  it  Is  claimed  the 
motion  of  appellant  storage  cdmpany  for  a 
nonsuit  was  Improperly  denied.  We  can- 
not agree  with  counsel  in  their  contention. 
After  the  order  denying  the  motion  for  non- 
suit, further  evidence  was  had  which  tended 
to  show  that  the  accident  was  proximately 
caused  through  the  negligence  of  the  driver 
of  appellant  company.  The  order  denying  a 
motion  for  a  nonsuit  will  not  be  disturbed, 
although  the  evidence  supporting  plaintiff's 
case  is  so  weak  that  it  might  have  been 
granted  if  upon  the  conclusion  of  the  whole 
case  there  is  evidence  upon  material  Issues 
warranting  the  submission  of  the  case  to  the 
jury.  Peters  v.  Southern  Padflc  Co.,  160 
Cal.  48,  116  Pac.  400;  County  of  Los  An- 
geles V.  Rindge  Co.,  200  Pac.  27. 

The  driver  of  the  truck,  who  was  appel- 
lant's chief  witness,  testified  in  substance 
that,  as  he  approached  the  crossing  where 
the  accident  occurred,  he  could  have  seen  np 
and  down  the  track  had  he  looked,  and  that 
his  reason  tor  not  seeing  the  approaching 
car  was  that  he  did  not  look  to  see  whether 
one  was  approadiing  or  not;   his  attention 


being  otherwise  directed.  He  fnrther  testi- 
fied that  had  be  seen  the  car  he  could  have 
stopped  his  vehicle  within  a  foot  and  a  half 
of  the  track.  Other  testimony  showed  that 
the  truck  was  traveling  20  miles  an  hour, 
and  that  the  driver  thereof  tried  to  beat 
the  car  across  the  track.  The  motorman  of 
the  defendant  Railroad  Company  testified 
that  he  approached  Webster  street  at  or 
about  10  or  12  miles  per  honr,  end  that  the 
truck  was  approaching  the  crossing  at  about 
25  miles  an  hour,  and  that  he  slngged  his 
car  as  soon  as  he  saw  the  truck.  In  the 
face  of  this  testimony  we  are  of  tiie  opinion 
that  there  is  little  merit  in  appellant's  g<mi- 
tention.  The  question  as  to  whether  or  not 
the  driver  of  the  truck  was  negligent  In 
crossing  the  tra(&  in  the  manner  he  himself 
testified  to  was,  to  say  the  least,  a  question 
of  fact  for  the  Jury  to  determine.  The  mo- 
tion for  a  nonsuit  was  therefore  properly 
refused.  Hamlin  v.  Pacific  Electric  Railway 
Co.,  150  Cal.  776,  89  Pac.  1109. 

[3]  It  is  further  urged  that  the  court  erred 
in  its  charge  to  the  jury  on  the  subject  of  the ' 
relative  rights  of  the  defendants.    One  of 
the  instructions  was  as  follows: 

"A  street  car  has  the  right  of  way  on  that 
portion  of  the  street  upon  which  it  can  travel." 

Standing  alone,  this  instruction  no  donbt 
would  be  misleading,  but  it  was  followed  by 
other  Insti^cUons  as  to  the  relative  rights  ot 
street  cars  and  others  in  the  use  of  the  high- 
way occupied  by  Its  tracks  at  crossing. 
What  was  meant  by  the  complained  of  in- 
struction was  that  the  fact  that  cars  are 
designed  only  to  run  on^  railroad  track 
gives  them  a  better  right  to  that  space,  to 
which  the  public  must  give  way  when  neces- 
sary. l%at  it  was  not  intended  .by  the  in- 
struction to  charge  the  Jury  that  the  com- 
pany's rights  were  in  any  other  respect 
superior  to  that  of  the  public  Is  evidenced 
by  the  further  instructions  which  fully  In- 
formed the  jury  on  this  question,  ,The  jury 
was  instructed  that,  if  the  driver  floE  defend- 
ant storage  company  was  using  "isfae  care  and 
caution  at  the  time  of  the  acciJMt,  no  neg- 
ligence could  be  imputed  to  it  It  also  in- 
structed the  jury  that,  while  defendant  rail- 
way had  the  right  to  run  and  operate  its 
cars  along  and  upon  its  tracks,  In  so  doing 
it  was  obliged  to  exercise  ordinary  care  and 
caution  to  avoid  coming  in  contact  with 
vehicles  being  driven  across  the  tracks.  Un- 
der these  drcnmstances  we  do  not  think  that 
the  jury  was  misled  as  to  the  law  upon  the 
subject  If  more  specific  instructions  were 
desired  concerning  the  relative  rights  of  the 
parties,  appellant  EJhonld  have  asked  for 
them.  Appellant  did  ask  for  and  was  re- 
fused an  instruction  to  the  effect  that  appel- 
lant's driver  had  the  right  of  way  at  the 
crossing  when  the  collision  occurred.  This 
instruction  was  bbsed  upon  the  assumption 
that  the  Motor  Ydiicle  Act  applied,  and  that 
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under  its  proTlslons  appellant  had  the  right 
of  way.  It  Is  here  conceded  that  the  instrac- 
tlon  was  iiroperly  refused,  as  that  act  ex- 
cludes from  Its  operation  street  railway  cars. 
We  are  of  the  opinion  that  the  Jury  was  ful- 
ly and  fairly  instructed  upon  all  the  issues 
of  the  case. 

For  the  reasons  given  the  Judgment  Is  af- 
firmed. 

We     concur:    TYLER,      P.     J.;   RICH- 
ARDS, J. 


BELLOWS  V.  LOS  ANGELES  DOCK  &  TER- 
MINAL CO.     (Civ.  3567.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Jan.  13,  1922.) 

i.  Trial  <S=939S(2)— Finding  held  to  refer  to 
ether  salt  set  ap  a»  a  bar  with  •■ffldent  par- 
tlcularity. 
In  action  to  foreclose  a  mortgage,  defend- 
ed  on  the  ground  of  the  pendency  of  a  con- 
demnation proceeding,  in  which  mortgagee  had 
prayed  for  judgment  for  amount  of  mortgage 
delit,  with  interest  to  maturity,  a  finding  "that 
the  award  of  this  court  in  action  B73318  con- 
stitutes an  adjudication  on  the  rights  of  the 
parties  herein,  as  to  that  portion  of  property 
covered  by  the  mortgage,"  held  a  finding  on 
such  defense,  though  it  did  not  specifically  re- 
fer to  condemnation  suit  nor  state  the  title  of 
the  cause  referred  to  as  "B73318,"  it  being 
apparent  from  the  finding  tal^en  in  connection 
with  the  pleadings  tiiat  the  condemnation  suit 
was  referred  to. 

2.  Mortgages  ®=>3 01— Mortgagee  not  required 
to  aooept  mortgagor's  offer  ef  prfnoipal  and 
Interest  on  proceeding  to  oondemn  a  part  of 
the  land  prior  to  maturity  of  debt 

Where  a  proceeding  to  condemn  a  portion 
of  the  mortgaged  land  had  been  instituted  two 
years  before  maturity  of  mortgage  indebtedness, 
mortgagee  was  not  required  to  accept  mortga- 
gor's offer  ef  the  principal  with  accrued  inter- 
est. *»  <•* 
''ii'f 

3.  Mortgaln^  <»=>398— Pendency  of  proceeding 
to  condemn  part  of  land  held  not  to  have  re- 
lieved mortgagor  of  making  Interest  payment* 
at  specified  times. 

Pendency  of  proceeding  to  condemn  a  por- 
tion of  the  mortgaged  land  before  maturity  of 
mortgage  indebtedness,  in  which  mortgagee  had 
filed  answer  claiming  the  principal  with  interest 
to  date  of  maturity,  did  not  reUeve  mortgagor 
of  obligation  to  malce  interest  payments  at 
times  specified  in  mortgage. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCormick,  Judge. 

Action  by  E.  C.  Bellows  against  the  Los 
Angeles  Dock  &  Terminal  Ompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  as  modified.         , 


Walter  M.  Campbell,  of  Los  Angeles,  for 
appellant. 
Joe  Oail,  of  Lob  Angeles,  for  respondent 

WORKS,  J.  This  Is  an  action  for  the  fore- 
closure of  a  mortgage,  in  which  defendant 
appeals  from  a  Judgment  for  plalntUf. 

The  amount  of  the  original  mortgage  debt 
was  $30,000.  A  part  of  the  real  i^operty 
covered  by  the  mortgage  lay  within  the  range 
of  a  contemplated  publlt^  improvemmt,  ,and 
the  public  convenloice  required  that  the  por- 
tion mentioned  be  taken  for  public  use  In 
connection  with  the  Improvement  The  i»ro- 
spectlve  condemnor.  In  an  endeavor  to  avoid 
actual  condemnation  by  means  of  an  actiixi, 
offered  to  appellant  to  purchase  the  land  re- 
quired at  a  certain  sum.  Thereupon  appel- 
lant offered  to  pay  to  respondent  the  princi- 
pal of  the  mortgage  debt,  with  Interest  ac- 
crued to  the  time  of  the  offer.  This  proposi- 
tion was  declined,  the  mortgage  having  yet 
nearly  two  years  to  run,  and  respondent  In- 
sisting upon  his  right  to  Interest  up  to  the 
maturity  of  the  obligation,  he  finally  offering, 
however,  to  accept  the  Interest  for  about  half 
of  that  period.  This  proposal  being  In  turn 
rejected,  the  public  agency  brought  suit  to 
condemn  respondent's  mortgage  interest  in 
the  part  of  the  land  required  for  the  Im- 
provement. On  the  trial  of  that  action  it 
was  determined  that  the  land  to  be  taken 
amounted  to  two-thirds  of  the  entire  body  of 
real  property,  subject  to  the  mortgage,  and 
the  condemnor  was  required  to  pay  to  re- 
spondent two-thlrda  of  the  principal  of  the 
mortgage  debt,  or  $20,000,  with  interest  on 
that  amount  to  the  date  of  the  taking,  and 
the  payment  was  made.  Before  the  date  up- 
on which  the  mortgage  was  to  fall  due  by 
lapse  of  time,  and  also  before  the  trial  of 
the  condemnation  suit,  appellant  defaulted  in 
a  payment  of  interest  when  it  became  due. 
The  mortgage  contained  a  provision  to  the 
effect  that  the  entire  principal  and  interesr 
should  become  due  upon  such  a  default  at 
the  option  of  the  holder  of  the  note  secured  by 
it,  and  respondent  elected  to,  and  did  there- 
upon, commence  this  action,  demanding  de- 
cree of  foreclosure  upon  all  of  the  land  de- 
scribed in  the  obligation  and  demanding 
Judgment  for  the  Mitlre  mortgage  debt  The 
decree  in  the  condemnation  suit  had  be^i 
rendered  and  had  become  final  before  decree 
in  the  present  suit,  and  the  condemnor  bad 
paid  to  respondent  the  sum  of  $20,000  and 
interest  as  above  stated.  The  foreclosure  de- 
cree went  only  against  the  land  not  embrac- 
ed within  the  condemnation  proceeding:,  and 
directed  sale  of  that  part  of  the  land  for  the 
purpose  of  paying  the  $10,000  principal  re- 
maining unpaid,  with  interest 

Appellant's  firet  point  is  that  the  trial 
court  failed  to  find  upon  the  issue  presented 
by  the  first  separate  defense  of  the  answer. 


AssFor  otber  cuea  sm  ssm*  topic  and  KaT-NVMBBR  In  all  Kcy-Numberad  Ulf  Mts  ud  laduw 


Digitized  by 


Google 


Cal.) 


BELLOWS  V.  LOS  ANOELBS  DOCK  A  TKRMINAL  CO. 
(S04  F.) 


8S9 


This  defense  alleges  tbe  pendency  of  the  ccn- 
demuation  suit;  that  respondent  had  set  up 
his  mortgage  In  his  answer  filed  in  that  suit; 
that  he  had  therein  prayed  Judgment  for 
$30,000,  with  Interest  to  the  maturity  of  the 
obligation;  that  appellant  had  therein  filed  a 
complaint  In  Intervention  alleging  that  prior 
to  the  appearance  of  appellant  In  the  con- 
demnation suit  respondent  had  repeatedly  of- 
fered to  pay  him  the  principal  of  the  mort- 
gage with  accrued  Interest  and  that  the  same 
offer  was  repeated  in  the  complaint  in  inter- 
vention, bnt  had  uniformly  been  refused; 
that  the  condemnation  suit  was  partially 
heard  and  undetermined  and  "la  a  bar  to  the 
prosecution  of  this  action." 

[1, 2]  While  the  trial  court  did  not  In  tbe 
present  suit  refer  In  its  findings  to  the  con- 
demnation suit  with  the  particularity  which 
tbe  all^ations  of  the  answer,  when  consid- 
erd  In  exact  terms,  required.  It  did  find  as 
follows: 

"That  the  award  of  this  ebnrt  in  action 
B73318  conatitnt^a  an  adjudication  on  the  rights 
of  the  parties  herein,  as  to  that  portion  of 
property  covered  by  the  mortgage  and  included 
in  the  flood  control  district,  taken  by  said  pro- 
reeding  No.  B7331S  of  the  files  of  this  court 
The  plaintiff '  herein  having  fuled  to  talce  an; 
further  proceedings  loolung  towards  a  vacation, 
modification  or  reversal  of  the  decree  of  con- 
(lemnafion  and  the  time  for  apiteal  having  ex* 
pired,  by  accepting  the  award  of  this  court  in 
said  proceeding,  and  in  receiving  moneys  award- 
pd  thereby,  the  plaintiff  has  acquiesced  In  such 
ndjudication  and  is  now  estopped  in  this  snit  to 
deny  the  force  of  the  award  in  B73818;  and 
the  mortgage  herein  sought  to  be  foreclosed 
having  been  by  said  fo^er  proceeding  extin- 
$ruiahed  and  cat  off  as  to  its  validity  and  en- 
forceability upon  or  against  the  property  taken 
in  said  proceeding,  plaintiff  ia  not  entitled  to 
foreclose  this  mortgage  as  againat  any  prop- 
erty included  within  aaid  condemnation  decree." 

Although  this  finding  does  not  state  the  ti- 
tle of  the  cause  referred  to  as  B73318,  there 
can  be  no  question  as  to  what  cause  was  con- 
templated by  the  finding  when  It  Is  examined 
in  connection  with  the  all^ations  of  the  an- 
swer, for  that  pleading,  after  alleging  the  ti- 
tle of  the  condemnation  suit,  follows  the  al- 
legation with  a  statement  of  the  number, 
B73318,  mentioned  In  the  finding.  It  Is  true 
that  the  finding  does  not  cover  all  tbe  allega- 
tions of  the  first  separate  defense,  bnt  It  need 
not  have  done  so,  for  the  reason  that  the  un- 
noticed matters  stated  no  defense.  The  alle- 
gations concerning  the  offers  made  to  re- 
spondent and  his  refusal  of  tl>em  were  im- 
material. He  was  entitled  to  refuse  them 
vrlthout  afTecting  in  the  slightest  degree  his 
rlgiits  under  the  mortgage.  If  an  offer  had 
been  made  to  pay  Interest  to  the  maturity 
of  tbe  obligation,  the  situation  might  have 
been  dififerent,  at  least  as  to  the  right  to  re- 
cover attorney's  fees  and  coats.  The  aver- 
ment that  the  condemnation  suit  was  a  bar 
to  the  presoit  salt  was  sufBdentiy  found 


upon,  for  the  trial  court  stated  correctly  the 
bearing  that  the  pendency  of  the  one  had 
upon  the  other.  The  pendency  of  the  con- 
demnation suit  possibly  might  have  operated 
to  abate  the  present  action  tf  an  attempt  had 
been  made  to  try  the  latter  first,  but  that 
attempt  was  not  made.  As  found  by  the  trial 
court  in  the  finding  set  forth  above,  the  Judg- 
ment In  the  condemnation  suit  had  been  r&i- 
dered  and  had  become  final  before  the  trial 
of  the  present  action.  To  say  that  the  con- 
demnation suit  operated  to  bar  the  present 
action  would  be  to  say  that  respondent  could 
not  foreclose  as  to  one-third  of  the  mortgage 
debt,  althoui^  no  prerious  foreclosure  suit 
had  been  commenced  by  him.  Tbe  only  pos- 
sible effect  of  the  oandenmation  suit.  It  hav- 
ing been  tried  before  this  action,  was,  first, 
to  remove  a  part  of  the  land  from  the  scope 
of  this  suit,  and,  second,  to  operate  as  a  ba- 
sis for  a  showing  that  a  part  of  the  mortgage 
debt  had  been  paid  through  the  condemna- 
tion proceeding.  The  first  of  these  piolnts 
Is  covered  by  the  finding  which  we  have  quot- 
ed. Disposition  is  made  of  the  second,  that 
concerning  part  payment,  by  a  finding  to 
which  we  shall  presently  refer.  Part  pay- 
ment could  not  have  been  alleged  at  the  time 
the  answer  was  filed,  for  part  payment  had 
not  then  been  made  It  did  follow  later, 
however,  through  the  culmination  of  the  con- 
demnation suit,  and  it  was  shown  by  the  ev- 
idence in  this  suit.  TJpon  that  question  tbe 
court  found — and  this  is  the  finding  we  men- 
tioned a  moment  ago — that  $20,000  had  been 
paid  on  the  principal,  together  with  interest 
to  a  certain  date,  and  that  there  remained 
due  $10,000  principal,  with  interest  from  a 
certain  date.  We  conclude  that  the  court  did 
not  fall  to  find  upon  the  issue  presented  by 
the  first  separate  defense  of  the  answer. 

It  is  also  contended  by  ai^ellant  that  the 
trial  court  failed  to  find  upon  the  Issues  pre- 
sented by  the  second  separate  defense  of  the 
answer.  This  contention  ia  answered  by  our 
observations  upon  the  question  Just  now  un- 
der consideration,  for  the  second  defense  is 
but  an  amplification  and  expansion  of  tbe 
matters  Included  in  the  first  defense.  We 
may  add,  however,  that  counsel's  argument 
of  the  present  question,  like  that  addressed 
to  the  point  last  considered  by  us.  Is  confus- 
ed and  distorted  by  references  to  the  alleg- 
ed fact  that  appellant  offered,  immediately 
before  the  commencement  of  the  condemna- 
tion suit,  and  in  Its  pleading  in  that  action, 
to  pay  off  the  mortgage  in  full.  No  such 
offer  was  made  at  any  tlma  Ai^pellant  nev- 
er offered  more  than  the  principal,  and 
the  Interest  accrued  to  a  time  nearly  two 
years  earlier  than  the  maturity  of  the  obli- 
gation. 

[3]  Another  point  made  by  appellant  la 
that  it  was  not  in  detSult  in  a  payment  of 
Interest  when  this  action  was  conmienced. 
This  point  is  not  presented  <hi  tbe  ground 
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that  an  Instalhnent  of  Interest  was  not  ac- 
tnaUy  unpaid  at  the  time,  but  on  the  gronnd 
that  the  condemnation  snlt  was  pending  wben 
the  Installment  fell  due,  and  that  by  Ms  an- 
swer in  that  suit  respondent  had  demanded 
the  payment  of  the  entire  mortgage  debt  as 
compensation  for  the  taking  of  Iiis  mortgage 
interest  in  the  land  socght  to  be  condemned. 
These  drcnmstancea,  according  to  appellant, 
relieved  it  of  the  necessity  of  making  the 
payment  in  time,  and  relieved  it  of  the  pos- 
sibility of  being  in  default  for  a  failure  to 
make  it.  We  are  not  impressed  by  the  ques- 
tion appellant  presents,  and  no  authori^  is 
dted  which  supports  the  position  taken.  Ap- 
pelant had  contracted  to  pay  installments 
of  interest  at  stated  times,  and  had  agreed 
what  the  consequences  should  be  of  a  failure 
ttf  pay.  We  are  unable  to  perceive  that  this 
contract  was  abrogated  by  the  Intervention 
of  a  third  i>arty  through  the  institution  of 
the  condemnation  suit.  SuK>ose  that  suit 
bad  been  dismissed,  or  that  for  some  reason 
it  had  resulted  unfavorably  to  the  desires  of 
the  condemnor.  Under  such  circumstances, 
could  appellant  have  justiOed  its  failure  to 
pay  the  interest?  It  surely  could  not,  and, 
as  it  could  not  have  done  so  upon  such  a 
hypothesis,  it  seems  that  the  entire  question 
is  answered,  for,  if  that  arg^ument  be  cor- 
rect, it  could  not  justify  a  nonpayment  be- 
cause of  the  mere  pendency  of  the  suit  It 
is  to  be  observed,  also,  in  considering  this 
point,  that  the  condemnor  never  intended  to 
take  all  of  the  land  covered  by  the  mortgage. 
The  complaint  in  the  condemnation  suit  clear- 
ly showed  that  fact.  It  was  not  determined 
until  the  condemnation  decree  just  what  pro- 
portion of  the  entire  body  of  land  was  to  be 
taken,  and  it  was  probably  owing  to  the  un- 
certainty existing  on  that  question  that  re- 
spondent prayed  for  the  payment  of  the  en- 
tire mortgage  debt  as  compensation  for  the 
taking  of  his  mortgage  interest  Not  know- 
ing what  proportion  to  ask  for,  out  of  an 
abundance  of  caution  he  asked  for  an.  But, 
at  any  rate,  these  questions  were  between 
the  condemnor  and  respondent,  at  least  un- 
til condemnation  decree  and  the  payment  of 
the  award,  and  they  did  not  nullify  or  post- 
pone appellant's  agreement  to  pay  interest  in 
time. 

The  trial  court  found  that  respondent  had 
expmded  $17.50  for  a  title  search  prepar- 
atory to  commencing  suit  and  rendered  judg- 
ment in  his  favor  for  that  amount  Appel- 
lant contends  that  the  finding  la  not  support- 
ed by  the  evidence,  and  the  point  is  good. 
No  evidoice  was  Introduced  upon  the  sub- 
ject 

A  point  Is  made  by  appellant  concerning 
the  allowance  of  attorney's  fees  to  respond- 
ent, but,  after  what  we  have  said  above  as 
to  the  nature  of  ai^ellant's  offers  to  pay  to 
respondent   principal   and   accrued   interest 


only,  nothing  fnrOtcr  need  be  said  as  fb  the 
point. 

The  judgment  is  modified  by  striking 
therefrom  the  allowance  of  $17.60  for  search- 
ing title  and  by  deducting  that  sum  from  the 
total  judgment  for  $10,083.02,  and  as  ao  mod- 
ified it  is  affirmed.  Bcspondent  to  have  judg- 
ment for  his  costs  on  the  appeaL 


We     concur: 
GBAIO.  J. 


FINIiAISON,      P.      J.; 


VAN  ZANDT  v.  SWEET.     (CIv.  3569.) 

(District  Court  of  Appeal,  Second  Distiict,  Di- 
vision 2,  California.    Jan.  13,  1922.) 

1.  Master  and  sarvaat  «=9354— Right  of  aetlea 
against  wrongdear  not  drfeatad  by  eoapM- 
satlon. 

An  injured  employee  has  a  right  of  action 
mider  Workmen's  Compensation  Law,  |  26^  as 
amended  in  1919,  against  a  third  part?  caoaing 
injury,  though  he  has  received  compensation 
from  his  employer's  insurance  "carrier. 

2.  Master  and  servant  «=339(P-Notica  to  com- 
pensatloR  Insurer  not  condition  preoedeat  to 
employetfs  action  against  wrongdoer. 

The  notice  of  action  to  the  employer  or  to 
his  insurance  carrier  required  of  the  employee 
by  Workmen's  Compensation  Law,  |  26,  ia  not 
an  essential  ingredient  of  the  employee's  caase 
Of  action  against  a  negligent  third  person,  nor 
a  condition  precedent  to  the  employee's  right 
to  bring  the  action,  and  though  failure  to  give 
notice  to  the  employer  or  to  his  insurance  car- 
rier, subrogated  to  the  employer's  rights  by 
section  30,  subd.  "t,"  may  be  ground  for  con- 
tinuance, it  is  not  ground  for  nonsnit  or  a 
verdict  for  defendant,  if  a  nonsuit  is  the  prop- 
er procedure. 

3.  Costs  «=>260(4)— Appeal  held  vexatieM 
justifying  damages. 

An  appeal  by  defendant,  wrongdoer,  attadc- 
ing  injured  employee's  judgment  on  ground 
of  want  of  notice  of  action  to  employer's  in- 
surance carrier,  required  of  employee  by  Work- 
men's Compensation  Law,  8  26,  held  vezationa, 
justifying  damages  on  affirmance  on  record 
failing  to  show  want  of  notice. 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Louis  W.  Myers,  Judge. 

Action  by  John  I.  Van  Zandt  against  EL 
W.  Sweet  Judgment  for  plaintUF,  and  de- 
fendant api)eal8.    Affirmed. 

W.  I.  Gilbert,  of  Loe  Angdes,  for  appel- 
lant 

Chas.  J.  Kdly,  of  Los  Angeles,  D.  A.  Sta- 
art  I.  B.  Benjamin,  A.  L.  Abrahams,  and  P. 
B.  lyOrr,  all  of  Lob  Angeles,  tar  respondent. 

FINLAYSON.  P.  J.  This  is  an  action  tor 
damages  for  personal  Injuries  sustained  by 
plaintiff  tn  a  collision  with  an  automobile 


»For  other  casw  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dicests  and  tndexea 
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driren  by  defendant  The  Jury  returned  a 
verdict  in  plaintiff's  favor,  and  from  a  judg- 
ment entered  thereon  the  defendant  appeals. 
At  the  time  of  the  accident,  Augnst  28, 
1910,  plaintiff  was  in  the  service  of  an  em- 
ployer who  had  been  Insured  by  the  state 
compensation  Insurance  fund  against  liabil- 
ity for  compensation  to  an  employee.  Dur- 
ing plalntUTs  croas-examinatlon  the  fact  was 
brought  out  that  he  had  made  application  to 
the  Industrial  Accident  Commission  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Law  (St  1917,  p.  831),  and  that  he  had 
been  paid  such  compensation  by  his  employ- 
er's insurance  carrier,  the  state  compensation 
insurance  fund.  Thereupon  defendant  moved 
the  court  for  a  nonsuit  on  the  ground  tliat 
plaintiff  had  received  compensation  under  the 
Workmen's  Comi>ensation  Law.  The  motion 
was  denied.  Later,  and  after  both  parties 
had  Introduced  their  evidence  and  rested,  de- 
fendant requested  the  court  to  peremptorily 
Instruct  the  Jury  to  return  a  verdict  for  de- 
fendant The  requested  instruction  was  de- 
nied. This  request  for  a  peremptory  instruc- 
timi  was  made  for  the  same  reason  that  the 
motion  for  a  nonsuit  was  made,  namely,  for 
the  reason  that,  on  his  own  showing  i^aintlff 
had  received  compensation  under  the  Work- 
men's Compensation  Law.  The  sole  point 
made  on  this  appeal  is  that  the  trial  court 
erred  In  denying  defendant's  motion  for  a 
nonsuit,  and  likewise  in  denying  his  request 
for  8u<*  peremptory  instruction. 

[1]  Without  doubt,  plaintiff,  under  the 
Workmen's  Compensation  Law  in  force  at 
the  time  of  the  accident — the  act  of  1917,  as 
amended  by  the  act  of  1919  (St  1919,  p.  910) 
— had  a  right  of  action  against  this  defend- 
ant for  damages  arising  out  of  his  Injuries, 
notwithstanding  the  receipt  of  compensation 
from  his  employe's  insurance  carrier.  Such 
right  of  action  is  expressly  recognized  by 
section  26  of  the  act,  which,  so  far  as  it  is 
applicable  to  this  particular  point,  reads: 

"The  claim  of  an  employee  for  compensation 
[under  the  Workmen's  Compensation  Law] 
shall  not  affeet  bis  right  of  acllKi  for  damages 
arising  out  of  injury  •  •  •  against  any  per- 
son  other  than  the  employer." 

Such  right  of  action  against  a  third  party 
causing  the  injury  was  possessed  by  the  in- 
jured employee  under  the  original  Work- 
men's Compensation  Law,  the  act  of  1913 
(St.  1913,  p.  279).  Stackpole  v.  Pacific  Gas  & 
Electric  Co.,  181  Cal.  7(X),  186  Pac.  354 ;  Bas- 
flot  T.  United  Railroads  of  San  Pranelsco,  39 
Cal.  App.  60,  177  Pac.  884 ;  Hall  v.  Southern 
Pacific  Co.,  40  Cal.  App.  39,  180  Pac.  20.  If 
such  right  existed  under  the  act  of  1913, 
there  is  much  stronger  reason  for  holding 
that  It  exists  under  the  present  act  the  act 
In  force  when  this  aeddent  occurred;  for, 
as  we  have  shown,  the  right  is  expressly  rec- 
ognized by  the  latter  act 

[2]  The  gravamen  of  appellant's  argument 


in  this  court  appears  to  be  grounded  upon  the 
assumption  that  plaintiff  did  not  comply  with 
that  provision  of  the  act  which  requires  the 
employee  to  give  notice  of  the  action  to  his 
employer  or  to  the  latter's  insurance  carrier. 
Section  26  of  the  present  act  after  stating 
that  the  claim  of  an  employee  for  compensa- 
tion nnder  the  act  shall  not  affect  his  right  of 
action  for  damages  against  a  person  other 
than  his  employer,  and  after  providing  that 
If  the  employer  has  paid  or  become  obligated 
to  pay  compensation  under  the  act  he  like- 
wise may  bring  an  action  against  such  third 
person  to  recover  the  damages,  proceeds  as 
follows: 

"^  either  such  employee  or  sudi  employer 
shall  bring  such  action  against  such  third  per- 
son, he  shall  forthwith  notify  the  other  in  writ- 
ing! by  personal  service  or  registered  mail,  of 
such  fact  and  of  the  name  of  the  court  in  wliich 
such  suit  is  brought,  filing  proof  thereof  in 
such  action,  and,  U  Uie  action  be  brought  by 
either,  the  other  may,  at  any  time  before  trial 
on  the  facts.  Join  as  party  plaintiff  or  must 
consolidate  his  action,  if  brought  independ- 
enUy." 

The  act  also  provides  (section  SO,  subd.  "f") 
that  if  an  insurance  carrier  shall  have  paid 
any  compensation  for  which  the  employer  is 
liable;  such  insurance  carrier  shall  be  subro- 
gated to  all  the  rights  of  the  employer,  and 
may  enforce  any  such  rights  in  its  own  name. 

In  no  part  of  the  record  to  which  our  at- 
tention has  been  called  by  the  briefs  on  file 
does  it  appear  that  plaintiff,  the  employee, 
failed  to  give  to  his  employer,  or  to  the  lat- 
ter's Insurance  carrier,  the  notice  required  of 
plaintiff  by  the  above-quoted  provision  of  the 
act  We  do  not  concede  that  a  failure  so  to 
notify  the  employer  or  his  insurance  carrier 
would  constitute  a  ground  for  a  nonsuit  or 
justify  a  peremptory  instruction  to  the  Jury 
to  return  a  verdict  for  the  defendant.  On 
the  contrary,  it  would  seem  that,  while  a 
failure  to  give  the  prescribed  notice  would 
be  ground  for  a  continuance  of  the  case  un- 
til such  time  as  the  notice  should  be  given,  a 
nonsuit  or  a  verdict  for  the  defendant  would 
not  be  warranted  by  such  failure  to  notify 
the  employer  or  his  insurance  carrier.  The 
notice  to  the  employer,  or  to  his  insurance 
carrier,  is  not  an  essential  ingredient  of  the 
employee's  cause  of  action  against  the  negli- 
gent third  party.  It  is  not  something  to  be 
done  as  a  condition  precedent  to  the  em- 
ployee's right  to  bring  the  action.  However, 
without  deciding  whether  a  nonsuit  or  a  per- 
emptory instruction  to  find  for  the  defendant 
is  the  proper  procedure  where  the  plaintiff 
has  failed  to  give  the  prescribed  notice,  suf- 
fice it  to  say  that,  since  every  intendment  Is 
in  favor  of  the  regularity  of  the  proceedings 
In  the  court  below,  we  must  assume,  in  the 
absence  of  some  afllrmatlve  showing  to  the 
contrary,  that  plaintiff  did  notify  his  employ- 
er's Insurance  carrier,  in  writing,  by  personat 
service  or  by  registered  mall,  of  the  ta.ct  that 
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be  had  brought  the  action  In  the  superior 
court  for  Loa  Angeles  county. 

[S]  The  appeal  is  so  manifestly  destitute  of 
merit  that  we  are  unable  to  perceive  any  rea- 
son for  it,  other  than  a  desire  for  vexation 
and  delay.  It  is  therefore  a  proper  case  for 
the  imposition  of  a  penalty. 

The  Judgment  is  affirmed,  and  it  is  or- 
dered that  resi)ondent  recover  of  appellant 
the  sum  of  $100  as  damages  on  account  of 
the  appeal  and  his  costs. 

We  concur:    WORKS,  J.;  CRAIG,  J. 


HUDSON  V.  UKIAH  WATER  &  IMPROVE- 
MENT CO.     (Civ.  4000.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  19,  1921.  Re- 
hearing Denied  Jan.  18,  1922.  Hearing  De- 
nied by  Supreme  Court  Feb.  17,  1922.) 

1.  Waters  and  water  courses  «=9l88(5)— Com- 
pany taking  over  property  of  water  company 
helil  burdened  with  easement  of  water  right 

Where  president  and  stockholders  of  a 
water  company  became  owners  of  the  entire 
capital  stock  of  another  water  company,  and 
the  waterworks  and  franchises  were  conveyed 
to  such  president,  and,  under  color  of  the 
equitable  ownership  by  the  stockholders  and 
the  conveyance  to  the  president  the  company 
took  possession  of  the  waterworks  and  fran- 
chises and  proceeded  to  act  with  regard  to 
them  as  if  it  had  acquired  the  full  legal  title 
thereto,  it  took  the  franchises,  waterworks, 
and  mains  burdened  with  an  easement  of  a  wa- 
ter right  by  a  landowner  as  long  as  it  con- 
tinned  to  enjoy  the  water  supply  of  the  old 
company,  though  it  abandoned  the  greater 
part  of  the  reservoirs,  mains,  and  pipes  and 
obtained  the  greater  part  of  its  water  from  oth- 
er sources. 

2.  Waters  and  water  oonraee  9=s  1 82— Ease- 
ment of  water  right  ereeited  before  1879  held 
valid. 

Where  a  landowner  was  conveyed  an  ease- 
ment and  right  to  use  all  the  water  that  would 
run  through  a  half-inch  pipe  prior  to  the  adop- 
tion of  the  Constitution  of  1879,  and  his  suc- 
cessor belonged  to  one  of  the  class  having  the 
right  to  be  supplied  with  water  and  had  no 
preference  in  Uie  matter  of  quantity,  a  con-- 
tention  that  the  conveyance  to  the  original 
landowner  was  void  for  the  reason  that  it  pur- 
ported to  convey  or  establish  a  preferential 
right  to  the  use  of  water  appropriated  to  pub- 
lie  use  was  without  merit. 

3.  Appeal  Md  error  «s»l  1 95(1)— Decision  on 
appeal  law  of  case  on  retrial. 

A  decision  on  appeal  is  the  law  of  the  case 
on  retrial. 

4.  JadgnaMt  «s»505— AdJadioation  ef  prefer- 
ential water  right  held  not  snbjaet  to  ool- 
lateral  attaok. 

Where  court  bad  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  and  the  judg- 


ment roll  discloses  no  irregularity  or  departure 
in  the  pursuit  of  that  jurisdiction,  its  judg- 
ment, giving  a  preferential  right  to  use  of  wa- 
ter appropriated  to  public  use  may  luive  been 
erroneous,  but  was  not  void  and  subject  to 
colhtteral  attack. 

5.  Evideaos  «=>3I8(1, 8)— Pleading  aad  Judg- 
ment held  not  inadmissible  as  hearsay. 

Where  a  water  company  was  bound  by  > 
judgment  against  its  predecessor  and  privy  in 
estate,  such  judgment  and  undented  allegations 
of  complaint  in  the  action  wherein  it  was  ren- 
dered were  admissible  against  it,  as  against 
objection  that  they  were  hearsay. 

On  Hearing  in  Supreme  Court. 

6.  Waters  and  water  ooursee  <S=>I07— Judg- 
ment concerning  easement  in  water  should 
fix  the  amount  to  which  landowner  was  enti- 
tled. 

Where  under  an  old  conveyance  from  a  wa- 
ter company  a  landowner  was  entitled  to  the 
water  which  would  flow  throu^un  a  half -inch 
pipe  for  use  on  a  certain  tract  of  land,  and 
sued  to  enjoin  a  new  and. larger  water  com- 
pany, taking  over  the  property  of  the  old 
company  and  obtaining  water  from  additional 
sources,  from  interfering  with  the  water  right, 
the  court  should  determine  the  amount  of  wa- 
ter to  which  the  landowner  was  entitled;  it 
appearing  that  the  landowner  was  using  the 
water  for  lands  other  than  that  entitled  to  it 
under  the  conveyance. 

7.  Waters  and  water  oouriee  «=9l97— lindg- 
■ent  giving  easement  to  use  water  suffloient 
for  domestic  uses  held  indeflnita. 

A  judgment  adjudicating  to  landowner  wa- 
ter sufficient  "for  domestic  use  in  and  about 
the  dwelling  house  and  other  buildings  on  the 
premises"  was  indefinite  and  uncertain,  as  the 
court  should  have  ascertained  and  found  the 
quantity  of  water  that  would  be  sufficient  for 
that  purpose,  and  stated  that  amount  in  the 
judgment  as  the  maximum  to  which  the  party, 
was  entitled. 

Appeal  from  Saperlor  Court,  ICendodno 
Ckiunty;   3.  Q.  White,  Judge. 

Action  by  Grace  Hudson  against  the  Uldah 
Water  &  Impl^vement  (Company.  Jndgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed in  the  District  (3oort  of  Appeal,  and 
hearing  denied  in  Supreme  Court. 

Robert  Duncan,  of  San  Francisoo,  for  ap- 
pellant 
M.  H.  Iversen,  of  Ukiah,  for  respondent. 

KERRIGAN,  J.  This  acUon  was  brootfit 
to  enjoin  the  defendant  fr<Kn  interfering 
with  an  easement  in  the  nature  of  a  right  to 
talve  water  from  the  water  maina  of  the 
defendant  by  attaching  thereto  a  lialf-inch 
pipe  and  conducting  it  to  the  real  property 
described  in  the  complaint,  consisting  of  two 
separate  lots  of  land.  Th^e  are  two  coonts 
in  the  complaint,  the  first  of  which  deeeribes 
said  water  right  as  being  appurtenant   to 
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said  two  lots  of  land,  "and  the  second  of 
which  describes  It  as  real  property  belong- 
ing to  the  plaintiff  in  which  the  defendant 
claims  an  adverse  right  asserted  to  be  un- 
just and  without  rfeht.  The  judgment  ol 
tlie  court  awarded  to  plaintiff  and  declared 
to  be  appurtenant  to  said  two  lots  of  land 
"so  much  of  the  water  of  the  defendant  cor- 
poration as  may  now  or  hereafter  at  any 
time  flow  In  or  through  their  aqueducts,  res- 
ervoirs, or  pipes  as  may  or  can  be  conveyed 
In,  through,  or  by  a  pipe  or  aqueduct  one- 
half  Inch  in  diameter  in  the  amount  of  7,- 
500  gallons  per  day  of  24  hours  from  the 
Ist  day  of  May  to  the  1st  day  of  November 
of  each  year,  and  In  addition  thereto  a  suf- 
ficient quantity  for  domestic  use  In  and  about 
the  dwelling  house  and  other  buildings  on 
the  premises  set  forth  in  paragraph  4  of 
the  findings  herein,"  with  the  right  to  attach 
such  a  pipe  to  Its  mains.  The  premises  de- 
scribed in  said  paragraph  4  consisted  of  one 
of  the  lots  to  which  said  water  right  was 
declared  to  be  appurtenant,  and  is  referred 
to  in  the  proceedings  as  the  Lamar  or  Vox. 
property,  the  other  of  said  lots  b^ng  known 
as  the  Bennett  property.  The  judgment  also 
enjoined  the  defendant  from  interfering  with 
iSlalntlff's  enjoyment  of  said  water  right. 
Defendant  appeals  from  the  judgment. 

The  facts  of  the  case;  which  are  practical- 
ly undisputed — the  controversy  between  the 
parties  being  as  to  the  legal  consequences  of 
those  tacts  and  the  admissibility  of  the 
evidence  admitted  in  proof  of  them — may  be 
summarized  as  follows:  On  and  prior  to 
October  2,  1871,  George  W.  Gibson,  Richard 
Harrison,  and  J.  B.  Lamar  were  copartners 
doing  business  under  the  name  of  TJkiah  Wa- 
ter Company.  They  owned  and  operated  a 
small  water  system  at  and  near  Ukiah,  Cal., 
taking  their  water  from  Gibson  ere*  at  a 
jMjInt  about  one  mile  west  of  the  dty.  On 
said  date  the  copartnership,  in  consideration 
of  the  payment  of,  $500,  sold  and  conveyed 
to  J.  B.  Lamar,  one  of  said  copartners,  so 
much  of  their  water  as  could  be  conveyed  in 
a  half-inch  pipe,  with  the  right  to  attach  to 
their  water  mains  a  pipe  of  the  size  desig- 
nated, the  instrument  of  conveyance  giving 
to  Lamar  the  right  "to  use  said  water  here- 
in granted  for  any  and  all  purposes  for 
which  the  party  of  the  second  part  may  de- 
sire, provided,  however,  that  the  right  to 
use  said  water  for  purposes  of  Irrigation 
shall  be  and  is  hereby  limited  and  restricted 
to  water  that  may  be  used  for  sprinkling  by 
means  of  a  hose,  or  collected  in  tank  or 
reservoir,  and  provided  also  the  said  party 
shall  be  and  he  is  hereby  restricted  In  the 
use  of  such  water  to  the  place  of  residence 
'and  shall  not  use  it  for  purposes  of  specula- 
tion." Lamar  at  this  time  was  the  owner 
of  the  lot  of  land,  consisting  of  about  four 
acres,  hereinbefore  referred  to  as  the  Lamar 
or  Fox  property,  and  resided  thereon.  He 
attached  to  the  mains  of  his  grantors  a  half- 


inch  pipe,  and  conducted  water  to  said  lot 
and  used  it  tbereon. 

In  January,  1872,  the  business  and  prop- 
erty of  the  copartnership  were  transferred 
to  a  corporation  named  Ukiah  Water  Com- 
pany, organized  by  the  members  of  such  co- 
partnership for  the  purpose  of  supplying  the 
Inhabitants  of  Ukiah  and  its  vicinity  with 
water  for  domestic  purposes  and  irrigation; 
and  ttls  corporation  in  July  of  that  year 
conveyed  to  Lamar  a  water  right  in  the  same 
terms  as  Lamar's  previous  conveyance  from 
the  copartnership,  the  only  difference  being 
that  by  this  latter  conveyance  the  use-  of  the 
water  was  not  restricted  to  his  place  of 
residenca  This  instrument  recited  that  it 
was  made  In  consideration  of  the  payment 
of  $500,  but  we  think  It  evident  that  It  was 
made  merely  In  confirmation  4fe  the  water 
right  already  conveyed  to  Lamar,  and  for 
the  purpose  of  removing  the  resMctlon  as 
to  the  place  of  use  of  the  water. 

In  18T9  one  'B.  T.  Farmer  had  succeeded 
to  the  ownership  of  the  Lamar  lot  with  its 
appurtenances,  and  In  virtue  thereof  claimed 
this  water  right  as  an  appurtenance  to  said 
lot.  His  right  was  disputed  by  the  Ukiah 
Water  Company,  and  Farmer  brought  suit 
against  It  for  an  Injunction  to  prevent  In- 
terference with  the  water  right  so  claimed, 
and  in  his  verified  complaint  in  said  action 
set  up  the  foregoing  facts.  The  defendant 
answered,  bnt  in  said  answer  made  no  denial 
of  said  allegations,  contenting  itself  with 
denying  that  the  plaintiff  was  the  owner  of 
the  water  right,  and  claimed  that  it  %ad  It- 
self acquired  such  right  by  purchase  In  good 
faith  and  for  a  valuable  consideration.  A 
trial  was  had,  and  the  defendant  obtained 
judgment,  but  upon  appeal  the  judgment  was 
reversed,  and  the  cause  remanded  for  a  new 
trial.  Thereupon  the  defendant  through  its 
attorneys  stipulated  that  the  plaintiff  might 
take  judgment  as  prayed  in  his  complaint, 
and  on  December  6, 1880,  such  Judgment  was 
accordingly  entered.  In  which  Farmer  was 
declared  to  be  the  owner  of  said  water  right, 
describing  it  In  the  terms  of  the  second  of 
the  above-mentioned  conveyances,  and  per- 
petually enjoining  the  defendant  in  that  ac- 
tion from  Interfering  therewith. 

Thereafter,  on  July  15,  1892,  the  defend- 
ant in  the  present  action — the  Ukiah  Water 
&  Improvement  Comiwny — ^was  organized  un- 
der the  laws  of  this  state  for  the  purpose 
of  supplying  water  for  domestic  purposes 
and  for  irrigation  to  the  Inhabitants  of 
Ukiah  and  vicinity.  It  established  its  water 
system,  laid  its  mains,  and  for  several  years 
conducted  its  business  in  competition  with 
the  Ukiah  Water  Company.  In  or  about 
December,  1895,  certain  stockholders  of  the 
defendant  acquired  the  whole  of  the  capital 
stock  of  the  UMah  Water  Company,  and  one 
of  them,  J.  H.  Brush  (who  was  at  that  time 
the  president  of  this  defendant)  received  a 
conveyance  from  J.  A.  Oooper  and  J.  F.  Re- 
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demeyer,  pnrportlne:  to  act  as  the  agents  of 
the  Uklah  Water  Company,  of  certain  land 
and  also  "all  Uklah  Waterworks  and  all 
pipes,  rights  of  way,  easments,  franchises, 
reservoirs  and  personal  property  of  every 
kind  and  uatnre  pertaining  thereto."  These 
stockholders,  being  thus  the  equitable  though 
not  the  legal  owners  of  the  Ukiah  Water 
Company's  property,  and  being  in  complete 
control  of  that  corporation,  permitted"  the 
defendant  in  this  action  to  take  possession 
of  its  property  and  franchises.  The  defend- 
ant, who  theretofore  had  procured  part  of 
Its  water  supply  from  Gibson  creek — the  sole 
source  of  supply  of  the  Uklah  Water  Com- 
IMiny — now  took  the  whole  of  the  water  of 
that  stream.  It,  however,  constituted  but 
a  small,  if  not  insignificant,  part  of  the 
def  endant'i^^urce  of  supply ;  and  having  al- 
ready a  syMem  of  reservoirs  and  mains  of 
greater  capacity  than  those  of  its  now  mori- 
bund rival,  It  set  its  workmen  to  the  task 
of  removing  from  the  streets  the  latter's 
mains  and  pipes.  These  were  in  a  dilapi- 
dated and  worn-out  condition,  and  a  small 
part  only  capable  of  further  use,  and  were 
availed  of  only  to  an  insignificant  extent. 
The  supply  pipe  of  the  plaintiff's  predeces- 
sor was  now  attached  to  the  system  of  the 
defendant,  who  for  a  period  of  20  years  per- 
mitted said  attachment  to  remain  with  only 
spasmodic  and  feeble  objections,  and  with- 
out collecting,  though  occasionally  demand- 
ing, compensation  for  the  water  thus  sup- 
plied to  the  plaintiff  and  her  predecessors. 
In  the*  year  1913  the  plaintiff,  who  at  that 
time  had  become  the  owner  of  the  Lamar 
lot  and  was  also  the  owner  of  a  lot  adjoin- 
ing known  as  the  Bennett  property,  extended 
her  supply  pipe  from  the  Lamar  to  the  Ben- 
nett lot,  and  used  on  the  latter  the  water 
conducted  thereby.  In  June,  1914,  the  de- 
fendant, denying  the  validity  of  the  plain- 
tiff's claim  to  receive  water  from  its  system 
without  payment  therefor,  cut  off  her  sup- 
ply: such  action  resulting  in  the  bringing 
of  the  present  suit  The  suit  came  to  trial, 
resulting  in  a  Judgment  in  favor  of  the  plain- 
tiff, which,  however,  upon  appeal  was  re- 
versed by  the  Supreme  Court.  Hudscn  v. 
TTkiah  Water  ft  Improvement  Co.,  177  Cat 
498,  171  Pac.  93. 

[1]  One  of  the  main  contentions  of  the 
appellant,  and  which  goes  to  the  root  of  the 
controversy  between  the  parties,  is  that  the 
finding  of  the  trial  court  that  the  defendant 
acquired  the  property  and  franchises  of  the 
Ukiah  Water  Company  is  not  supported  by 
the  evidence^  It  is  true  that  the  facts  and 
circumstances  above  set  forth  show  no  trans- 
fer of  the  legal  title  in  said  company's  prop- 
erty and  franchises  to  the  defendant;  but, 
In  our  opinion,  they  are  amply  sufficient  to 
show  that  under  color  of  the  equitable  own- 
ership by  certain  of  its  own  stockholders 
of  the  entire  capital  stock  of  the  Ukiah 
Water  Company,  and  of  the  conveyance  to 


one  of  them  (he  being  also  the  president  of 
the  defendant)  of  the  waterworks  and  fran- 
chises of  that  concern,  it  took  possession  of 
them  and  proceeded  to  act  with  regard  to 
them  as  if  it  had  acquired  the  full  legal 
title  thereto.  In  doing  so  it  could  only 
take  what  that  company  owned;  and  in 
thus  voluntarily  entering  into  the  possessi<ni 
of  the  franchises,  waterworks,  and  mains 
of  the  Ukiah  Water  Company  it  took  them 
burdened  with  the  easement  of  the  water 
right  of  the  plaintiff's  predecessor.  That  it 
abandoned  the  greater  part  of  the  reservoirs, 
mains,  and  pipes  of  its  old  rival  would  not 
affect  the  platatiff's  right,  since  the  defend- 
ant took  possession  and  continued  to  enjoy 
the  water  supply  of  the  old  company.  So 
long  as  it  takes  water  from  Gibson  creefc 
by  virtue  of  the  rights  acquired,  however 
irregularly,  from  the  Ukiah  Water  Company 
and  turns  it  into  its  mains,  this  water  so 
running  in  Its  mains  is  burdened  with  the 
servitude  fastened  upon  It  at  the  time  of 
such   acquisition. 

[2,3]  It  is  next  urged  by  the  ai>pellant 
that  the  conveyances  to  J.  B.  Lamar,  first 
by  the  copartnership  and  then  by  the  UMah 
Water  Company,  and  also  the  Judgment  in 
the  suit  of  Farmer  against  that  company  (56 
Cal.  11),  are  void  for  the  alleged  reason  that 
they  purported  ,to  convey  or  to  establish  a 
preferential  right  to  the  use  of  wato:  ap- 
propriated to  public  use. 

There  are  several  reasons  why  we  think 
this  contention  unsound:  For  example,  the 
rights  of  the  jflaintlfl  were  initiated  prior 
to  the  adoption  of  the  ConstitutiMi  of  1879 
declaring  the  appropriation  of  water  for 
purposes  of  sale  and  distribution  to  be  a 
public  use;  the  plaintiff  Is  one  of  the  class 
having  the  right  to  be  supplied  with  water 
by  the  defendant;  she  has  no  preference  In 
the  matter  of  quantity,  and  any  deficiency 
In  the  supply  pipes  of  the  defendant  would 
affect  her  supply  in  the  same  manner  as  it 
would  that  of  all  other  consumers;  and  In 
the  matter  of  payment  there  is  nothing  in 
the  record  to  show  that  the  advance  payment 
of  $500  is  contrary  to  any  rule  as  to  rates  of 
compensation  established  by  any  public 
governing  body;  and  as  to  the  adequacy  of 
such  compensation  this  sum  would  produce 
at  the  legal  rate  of  interest  $35  annually — 
approximately  $3  a  month — a  not  inconsider- 
able water  rate  to  be  paid  by  the  Inhabitants 
of  a  small  community.  We  are  relieved, 
however,  from  the  necessity  of  determining 
this  point,  for  the  reason  that  this  same  con- 
tention was  presented  in  the  forma:  appeal 
(Hudson  V.  Ukiah  Water  ft  Imp.  Co.,  supra), 
and  we  may  appropriately  quote  from  the 
decision  of  the  Supreme  Court  in  disposing 
of  it    It  was  there  said: 

"Appellant  claims  that  the  conveyance,  if 
any,  to  the  plaintiff  or  ber  predecessors  givei 
her  such  a  preferential  right  in  waters  devot- 
ed to  public  use  as  is  void  under  the  law,  dt- 
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in?  encli  casta  as  Iieavltt  ▼.  lAssen  Irr.  Co., 
BQpra;  People  t.  Kerbcr,  152  Oal.  732,  125 
Am.  St.  Bep.  83,  83  Pac.  878;  City  of  South 
Pasadena  v.  Pasadena  Water  Co.,  152  Cal. 
579,  93  Pac.  490;  Byington  t.  Sacramento  Val- 
ley, etc.,  Co.,  170  CaL  124,  148  Pac.  791,  aris- 
ing Qcder  article  11,  section  19,  of  the  Consti- 
tution, and  Price  r.  Riverside  Land  &  Irr.  Co., 
56  Cal.  432,  under  the  law  and  the  Constita- 
tion  previous  to  the  Constitution  of  1879.  Bot 
this  principle  does  not  apply  in  this  case  ex- 
cept with  reference  to  the  statute  of  limita- 
tions, which  win  b«  hereafter  discussed,  for, 
as  was  held  in  San  Francisco  v.  Itaell,  80  Cal. 
67,  22  Pac.  74,  even  though  there  is  no  power 
in  the  first  instance  to  make  such  conveyance, 
ft  Judgment  establishing  a  private  right,  al- 
though erroneous  in  'law,  is  nevertheless  bind- 
ing upon  the  company  and  its  successors,  so 
that  in  so  far  as  the  defendant  here  is  bound 
by  the  decree  in  Farmer  v.  UUah  Water  Co., 
it  is,  to  that  extent,  barred  from  claiming  that 
the  right  therein  confirmed  is  violative  of  the 
law  against  creating  preferential  rights  in  wa- 
ter appropriated  to  public  use." 

K  we  are  correct  In  onr  conclnslon  that 
the  defendant  In  so  far  as  the  water  right 
tinder  consideration  Is  concerned  Is  to  be 
considered  the  legal  successor  In  interest  of 
the  Uklah  Water  Company,  the  rule  thus  laid 
down  by  the  Supreme  Court  must  be  re- 
garded as  the  law  of  the  case,  which  the 
trial  court  was  l>ound  to  follow  and  apply. 

It  is  orged  by  the  appellant  that  the  Judg- 
ment in  the  case  of  Farmer  v.  Uklah  Water 
Company  was  not  only  erroneous  but  void. 
The  only  ground  upon  which  this  contention 
is  based  is  the  alleged  preferential  charac- 
ter of  the  water  right  decreed  by  It. 

[4]  The  court  had  jurisdiction  of  the  par- 
ties xand  of  the  subject-matter,  and  the 
Judgment  roll  (which  is  Included  in  the  bill 
of  exceptions)  discloses  no  irregularity  ot 
departure  In  the  pursuit  of  that  Jurisdiction. 
It  was  therefore  not  void,  and,  if  merely 
erroneous,  it  is  not  subject  to  this  collateral 
attack.  Hudson  ▼.  IJkiab  Water  Sc  Improve- 
ment Co.,  supra. 

[  S]  The  admission  in  evidence  of  the  Judg- 
ment roll  In  the  case  of  Farmer  v.  Uklah 
Water  Co.  was  objected  to  as  incompetent. 
Immaterial,  irrelevant  and  hearsay,  and  the 
orerruling  of  these  objections  by  the  trial 
court  Is  among  the  assignments  of  error 
urged  here.  The  defendant  being,  as  we 
have  seen,  bound  by  it,  neither  the  adjudica- 
tion Itself  nor  the  nndenied  allegations  of 
the  complaint  therein  were  hearsay.  The 
latter  were  admissions  against  Interest  of 
the  plaintiCTs  predecessor,  privy  in  estate, 
and  therefore  admissible  in  evidence  against 
it.     Jones  on  £v.,  §S  272,  273. 

This  case  upon  the  former  appeal  was 
reversed,  and  in  its -'opinion  the  court  held 
that  the  plaintifTs  water  right  was  one  ap- 
purtenant to  the  Fox  proi)erty,  and  did  not 
extend  to  the  Bennett  lot;  that  the  quan- 
tity of  WAter  that  might  be  taken  by  Jthe 
plalntliTs  half-inch  pipe  was  controlled^  by 
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the  conditions  existing  in  the  water  system 
at  the  time  of  the  grant  of  the  right  to  the 
plaintUTs  predecessor,  by  the  source  from 
which  the  water  was  obtained  prior  to'' the 
acquisition  by  the  defendant  of  the  water 
system  of  the  UUah  Water  Company 
namely,  Olbeon  creek,  and  also,  as  to  the 
quantity  to  be  used  for  irrigation,  was  re- 
stricted to  "water  that  may  be  used  In 
sprinkling  by  means  of  a  hose,"  and  wbldt 
had  been  taken  and  applied  to  a  benefldal 
use  upaa  the  land  to  whl(dk  the  right  was 
appurtenant  during  the  time  when  the  Ukiah 
Water  Company  was  furnishing  the  water; 
and  finally,  that  the  plaintltrs  right  could 
not  be  extended  by  prescription. 

The  trial  court  in  its  present  judgment 
seems  not  to  have  taken  into  account  these 
limitations.  It  has  extended  the  water  right 
to  the  Bennett  lot,  apparently  by  the  appli- 
cation  of  the  statute  of  limitations;  it  has 
fixed  a  maxlmimi  amount  that  may  be  taken 
for  irrigatitm  which,  according  to  the  finding 
upon  that  subject,  is  based  upon  water  used 
on  l>oth  lots;  nor  has  it  restricted  the  plain- 
tiff's right  by  the  other  conditions  above  enu- 
merated. For  these  reasons  tlw  Judgmoit  is 
erroneous  and  must  be  reversed. 

The  Judgment  decrees  the  plaintiff  to  be 
entitled  to  take  from  the  water  system  of 
the  defendant  7,500  gallons  per  day  from 
the  let  day  of  May  to  the  1st  day  of  No- 
vember of  each  year,  "and  in  addition  there- 
to a  sufficient  quantity  for  domestic  use 
in  and  about  the  dwelling  house  and  other 
baildings  on  the  premises,"  etc.;  and  it  is 
urged  by  the  appellant  that  as  to  this 'pro- 
vision for  water  for  domestic  use  the  Judg- 
ment is  too  indefinite..  We  think  the  point 
not  well  taken.  The  main  burden  upon  de- 
fendant is  the  water  tliat  may  be  takoi  toe 
Irrigation,  the  amount  of  which  is  limited 
specifically.  In  addition  water  "for  domes- 
tic use  In  and  about  the  dwelling  house  and 
other  buildings"  may  be  taken.  While  the 
specific  amount  of  water  for  this  second  pur- 
pose is  not  fixed  in  gallons,  it  is,  we  think, 
made  sulHciently  definite  by  the  extremely 
limited  use  to  which  it  may  be  applied. 

For  the  reasons  given,  the  Judgment  is  re- 
versed. 

We  concur:  THiEB,  P.  J.;  KNIGHT, 
Justice  pro  tern. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Bearing. 

PER  CURIAM.  [6,  7]  The  petiUon  for  a 
rehearing  of  this  cause  in  this  court  is  de- 
nied. For  the  purpose  of  a  new  trial  we 
think  it  is  necessary  to  say  in  addition  to 
what  is  said  by  the  District  Court  of  Ap- 
peal that,  if  upon  such  new  trial  the  court 
shall  find  for  the  plaintiff,  it  wotild  be  neces- 
sary to  determine  also  the  amount  of  water 
to  which  the  plaintiff  is  entitled,  as  was 
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dooe  in  0»a  Jndsment  reversed  by  the  Dis- 
trict Coart  of  Appeal  with  respect  to  the 
water  nsed  for  irrigation.  With  reelect  "to 
the '  snfficient  qnantity  for  domestic  use  in 
and  about  tlie  dwdling  honse  and  other 
buildings  on  the  premiaes"  the  judgment 
heretofore  rendered  was  nncertain.  Hbe 
court  should  have  ascertained  and  fonnd  the 
quantity  of  water  tliat  would  be  sufficient 
for  ttiat  purpose  in  the  particular  case,  and 
stated  that  amount  in  the  judgment  as  the 
maximum  to  wtiieb  the  idaintifl  was  entttted 
for  that  purpose,  and  upon  any  new  jadg- 
ment  therefor  it  sboold  be  so  stated. 

SHAW,  CL  J..  RICHABDS.  Justice  pro 
tern.,  SBimnJEFV,  J^  WHBDB,  J,  I<AW- 
I/>R,  J.,  WASTE,  J^  and  8IiOANii»  J. 
cor. 


FU6AZI  V.  KELLY  at  sL    (Civ.  411.) 

(IMstrict  Court  of  Appeal,  Hist  IMatrict,  Di- 
Tision   2,   Calif otnia.     Jan.  20.   1922.) 


1  No  biu  <tf  excepttaw  Is  prvmatKA,  m  tte 
'  appeal  must  be  deemed  to  be  one  on  tbe  Jndt- 
ment  toll  alone.  The  ndnnte  eatiy  tit  jadc- 
'  ment  is  no  part  of  the  Judgment  ran.  See- 
'  tlon  870,  Oode  Cly.  Proc.  In  ersTnlniiig  tlie 
I  judgment  roll  we  find  no  wror. 
I  The  aweal  Is  without  merit,  as  tbe  amaust 
.  noted  in  the  entry  of  the  derk  wmm  maai- 
!  f  estly  a  mece  derlcal  error. 
Jodgmoit  affirmed. 

We  concur:   I<&NOIX»f,  P.  J.;   STCB39- 
VAMT,  J. 


BENNING  V.  NEVIS  at  al.    (Civ.  23SL) 

(Diatrict  Court  of  Appeal,  lldrd  IKstxiet.  Cal- 
ifornia. Jan.  13,  1922.  BelwaciBg  Desmed 
Feb.  11,  1922.  Hearing  Denied  by  Bapnmt 
Court  Mardi  13,  1922.) 
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rovilra  ravanaL 
A  miBota  entry  by  the  derk  of  tiia  eonrt, 
rceitinc  the  ameoBt  «f  the  jodginent  as  only 
one-tenth  of  f-e  aaaonnt  for  which  it  waa  ren- 
dered, whidi  ia  no  part  of  the  jadgment  roll 
under  <3ode  Cir.  Proe.  |  670,  does  not  re- 
quire reversal  of  the  judgment  for  the  foil 
amount,  where  the  appeal  must  be  deemed  to 
be  one  on  the  judgment  roH  alone,  becanae 
no  IhD  of  czeeptions  was  presented. 

Appeal  from  Superior  Oonrt,  City  and 
County  of  San  Ftandsoo;  H.  K.  Owcna, 
JndgeL 

.\<*tion  by  the  Banoa  Popolaie  nigad 
against  John  F.  KeHy,  Joseidi  Slye,  and  otii- 
ers  to  foreclose  a  mortgage.  Judgment  for 
tbe  plaintifT.  and  defendant  fflye  appeals. 
Affirmed. 

Joseph  Slye,  of  San  Francisco,  In  pro.  per. 

H.tr'.i;:;  &  M.mn*  and  Kolert  H.  Borland, 
all  of  San  Frandsco,  tot  respondent. 

NOUBSE.  J.  Defendant  Slye  appeals! 
from  a  Judgment  foreclosing  a  mortgage  se-' 
curing  payment  of  a  note  for  $25,000.  The 
complaint  asked  for  Judgment  for  $25,000, 
with  accrued  interest,  counsd  fees  and  costs. 
Tbe  derk  of  the  court  after  trial -made  an 
entry  in  bis  minutes,  redting  that  Judgment 
had  been  ordo^  in  the  stun  of  $3,107.37  with 
counsel  fees  and  costs.  A  few  days  thereaft- 
er findings  of  fact  and  conduslons  of  law 
were  filed,  with  a  decree  awarding  Judgment 
in  the  sum  of  $31,447.24.  with  counsel  fees 
and  costs.  Appellant  insists  that  the  trial 
court  was  bound  by  the  minute  entry  made 
by  tbe  derlt. 


i.  EvMmm   «=3S2— la   aliiiaBi   of   entraiy 
shawiag  prasaaptiM  arisaa  that  Batiea  af 
final  sattleaeat  waa  livaa. 
In  a  suit  against  the  distnlHitees  of  an  es- 
tate and  the  administrator  for  faOure  to  notify 
plaintiff,  who  had  a  dahn  against  the  estate  of 
the  date  of  final  settlement,  in  the  absence  of 
any  showing  to  the  comtiaiy,  it  ia  presnmel 
diat  notiee  was  giren  as  required  fay  statnte. 

2.  Exaorton  aad  aiaiaMratara  «s347l— A4- 
■toiatratar  has  m  lag^  daty  to  liva  mIIh 
•f  final  sattieaieBt  other  than  f««alrad  Iv 
Uw. 

One  who  liaa  a  claim'  against  an  estate  i> 
charged  with  coDEtmctiTe  notice  of  the  nme 
set  for  hearing  the  final  account  and  petitioB 
for  distribution  as  required  by  statute,  and  ae 
legal  duty  rests  upon  an  administrator  to  pn 
any  other  Botfce. 

3.  Exacatora  aad  Mlaiinistrators  «=>5l3(il)- 
Claiaaat  saiai  adaiaistrator  after  fiaai  sct- 
tlemeat  Mast  plead  aad  prove  extriasic  fraaC 

In  a  suit  by  a  claimant  against  distribatec* 
and  an  administrator  of  an  estate,  brought  aft- 
er order  settling  the  final  accomit  and  the  de- 
cree of  fstribntion  became  final,  eztrinsie  fraod 
most  be  alleged  and  proved. 

4.  Exeeatora  aad  atfataMratan  «=35I3(II)— 
Faiiara  of  admiaistrator  to  fhra  ereditar  tf 
estate  spadal  aotiee  of  fiaal  setUaaioat  ae- 
eordiaf  to  aaroaaeat  It  aet  "extriasle  frasl'' 

Where  an  administiator  and  his  attonwr 
agreed  to  give  plaintilE,  a  daimant.  spedal  no- 
tice of  final  settlement,  fUInre  to  keep  the 
promise  does  not  make  it  fraudulent,  witbis 
Civ.  (Tode.  f  l.'>72.  unless  the  promise  was  mcdt 
without  intention  to  perform,  and  hence  sack 
failure  does  not  give  claimant  an  actioB  againat 
the  administrator  and  distritrateoa.  booed  oa 
"extrinsic  fraud."  sack  fraad  bang  aetaal  fraal. 
such  that  there  is  on  the  part  of  the  pcrtoa 
charceahle  with  it  the  malas  animna,  the  mala 
mens  putting  itself  in  motion  and  acting  in  or- 
der to  take  an  nndue  advantage  of  some  other 
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person  for  tli*  pnrpoae  of  actnaU^  and  know- 
ingly  defrandmg  him. 

[EJd.  Note.— For  other  definitions,  see  Words 
and  Bhrases,  Second  Series,  Bztrinsle  or  Col- 
lateral Fraud.] 

5.  Execitora  and  administrator*  ^=»5I3(II)— 
Claimant  knowing  of  death  of  administrator 
could  not  rely  on  personal  promises  made 
by  him  and  his  attorney  ta  give  notice  of  final 
settlement. 

Where  plaintiff,  who  had  a  claim  against  an 
estate,  was  promised  by  N.,  the  administrator, 
and  his  attorney  that  they  would  e;ive  her  spe- 
cial notice  of  the  final  settlement,  her  knowl- 
edge of  the  death  of  N.  and  the  presumed 
knowledge  of  the  termination  of  the  authority 
of  the  attorney  prevents  her  relying  on  their 
promises  in  a  suit  against  a  subsequent  admin- 
istrator and  distributees  for  her  daim  on  the 
ground  of  fraud  in  not  being  notified  of  the  final 
settlement  in  time  to  present  her  claim. 

6.  Attorney  and  client  ®=376(2)— Death  of  cli- 
ent terminate*  authority. 

The  death  of  a  party  terminates  the  author- 
ity of  his  attorney. 

7.  Executors  and  administrator*  «=35I3(II)— 
Faiiore  of  administrator  to  Indnd*  dalm  of 
party  In  final  aeoonnt  held  not  extrinalo 
fmiid. 

Failure  by  an  adminiatrator  to  include 
plaintiff's  claim  in 'a  final  account,  and  repre- 
sentation to  the  court  that  all  claims  had  been 
paid,  was  not  such  extrinsic  fraud  as  to  afford 
ground  for  an  action  against  a  subsequent  ad- 
ministrator and  the  distributees  to  impress  a 
lien  on  the  property  distributed. 

Appeal  from  Snperlor  Court,  Sacramento 
Cotinty;  Ualcolm  O.  Olenn,  Judge. 

Action  by  Anna  Bennln?  against  Emma 
Nevis  and  others.  From  judgment  for  plain- 
tiff, defendants  appeal.     Reversed. 

Faulkner  &  Faulkner,  ot  San  Frandsco, 
for  api)ellants. 

Tbomas  B.  Leeper,  of  Sacramento,  for  re- 
spondent 

FINCH,  P.  J.  Plaintiff  recovered  judg- 
ment for  the  balance  due  upon  her  claim 
allowed  against  the  estate  of  the  above-named 
decedent  The  Judgment  declared  the  amount 
of  such  claim  to  be  a  lien  upon  the  real  prop- 
erty of  the  estate  which  had  been  distributed 
to  the  heirs,  that  the  heirs  h6ld  such  proper- 
ty "In  trust  for  the  purpose  of  paying  the 
amount"  found  due  the  plaintiff,  and  ordered 
the  sheriff  to  sell  such  property  to  satisfy  the 
Judgment 

Plaintiff's  claim  was  duly  allowed  for  ?992, 
and  December  26,  1908,  she  was  paid  all  but 
$331.13  thereof.  The  complaint  alleges  and 
the  court  foimd  that  at  the  time  of  such 
payment  Joseph  M.  Nevis,  the  then  adminis- 
trator of  the  estate,  and  A.  C.  Blnkson,  his 
attorney,  told  plaintiff  that  the  estate  could 
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not  be  settled  until  the  youngest  heir  became 
of  age  In  September,  1916,  and  that  the  bal- 
ance of  her  claim  would  be  paid  at  the  time 
of  such  settlement  and  would  be  included  in 
the  final  account  and  an  order  of  court  pro- 
cured for  the  payment  thereof;  that  plain- 
tiff agreed  to  await  payment  until  the  time 
stated  and  Informed  them  "that  she  desired 
to  go  to  Napa  •  •  •  for  her  future  resi- 
dence," and  that  they  told  her  "that  th^ 
would  write  to  said  plaintiff  should  anything 
transpire ;  that  no  such  notice  or  letter  was 
ever  written";  that  the  plaintiff  relied  on 
said  promises  and  on  the  promise  of  the  de- 
fendant "Emma  NeTls  to  Inform  plaintiff  of 
the  time  said  estate  would  be  settied,  and 
by  reason  of  said  reliance  on  said  promises 
she  did  not  watch  said  estate  to  keep  her- 
self Informed  as  to  the  time  the  same  was 
settied  and  distributed,  and  was  misled  and 
prevented  from  having  any  knowledge  of 
the  purported  final  account  or  decree  of  dis- 
tribution in  said  estate,  and  was  prevented 
from  objection  to  the  settlement  or  distribu- 
tion of  said  estate."  There  is  no  allegation 
or  finding,  however,  that  Emma  Nevis  had 
made  any  such  promise. 

It  was  further  alleged  and  found  that  the 
administrator,  Joseph  M.  Nevis,  died  June  22, 
1909,  and  that  the  plaintiff  "read  an  account" 
of  bis  death;  that  Joseph  Miller  was  ap- 
pointed administrator  to  succeed  said  Nevis 
and  that  A.  C.  Hinkson  acted  as  attorney  for 
Miller ;  "that  thereafter  and  before  the  filing 
of  the  final  account  •  •  •  said  A.  0. 
Hinkson  died,  and  C.  A.  Elliott  was  retained 
as  attorney  for  Joseph  Miller,  said  adminis- 
trator;" that  on  or  about  October  15,  1913, 
MUler  as  such  administrator  filed  his  final 
account  and  petition  for  distribution;  that 
nelthw  the  final  account  nor  any  other  ac- 
count Included  plalntUTs  claim,  and  that  the 
balance  due  thereon  has  not  been  paid;  that 
said  administrator  "carelessly  and  negll- 
gentiy,  and  In  fraud  of  plaintiff's  rights 
therein,  failed  to  exhibit  the  balance  due  on 
plalntUTs  claim  to  the  court  •  •  •  in 
said  final  account  or  In  any  account  filed  in 
said  estate,  and  did  therein  and  thereby  rep- 
resent to  the  court  that  said  account  was  cor- 
rect, and  that  all  claims  in  said  estate  had 
been  paid,  and  •  •  •  proceeded  to  have 
settied  and  distributed  said  estate,  without 
calling  the  court's  attention  to  said  claim"; 
that  at  all  times  mentioned  the  plaintiff  was 
a  resident  of  Najia  and  had  no  knowledge  of 
the  filing  of  the  final  account  and  petition  for 
distribution  and  was  not  present  at  the  hear- 
ing thereof,  and  that  she  "learned,  for  the 
first  time,  dtiring  the  month  of  July,  1916, 
that  said  pnrported  final  account  had  be»i 
settied  and  allowed  and  that  said  estate  had 
been  distributed" ;  that  said  estate  was  dis- 
tributed to  the  heirs;  and  that  at  the  time 
this   action   was   commenced,   December  24, 
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1917,  the  legal  title  to  tbe  real  property  of 
tbe  estate  was  in  the  appellants  who  were 
heirs  of  tbe  deceased. 

[1-3]  In  the  absence  of  any  showing  or  con- 
tention to  tbe  contrary,  It  must  be  presumed 
that  notice  of  the  time  set  for  hearing  tbe 
final  account  and  petition  for  distribution 
was  given  as  required  by  tbe  statute.  The 
plaintiff  was  charged  with  constructive 
knowledge  thereof.  Tynan  v.  Kerns,  119 
Cal.  450,  51  Pac.  603.  No  legal  duty  rested 
upon'  the  administrator  to  give  any  other  no- 
tice. Honk  T.  Morgan,  192  Pac.  1042.  It 
was  bis  duty,  of  course,  to  r^ort  plaintiff's 
dalm  to  the  court  and  to  pay  the  same. 
Since  tbe  order  settling  the  final  account  and 
tbe  decree  of  distribution  became  final  before 
the  action  was  commenced,  it  devolved  uix>n 
tbe  plaintiff  to  allege  and  prove  extrinsic 
fraud. 

[4-6]  Tbe  respondent  contends  that  failure 
to  notify  her  personally  of  tbe  time  set  for 
hearing  tbe  final  account  and  petition  for  dis- 
tribution as  promised  by  tbe  administrator 
Nevis  and  his  attorney  constituted  extrinsic 
fraud ;  that  "this  amounted  to  keeping  plain- 
tiff away  from  court  and  preventing  ber  from 
fully  exhibiting  her  case."  Tbe  giving  of 
such  personal  notice  was  no  part  of  tbe  offi- 
cial duty  of  the  administrator,  and  his  prom- 
ise must  be  regarded  as  personal  rather  than 
representative.  Failure  to  keep  a  promise 
does  not  make  tbe  promise  fraudulent  unless 
It  was  made  without  intention  to  perform. 
Section  1672,  Civ.  Code.  Extrinsic  or  collat- 
eral fraud  "is  defined  to  be  'actual  fraud, 
such  that  there  is  on  the  part  of  tbe  person 
chargeable  with  it  the  mains  animus,  the 
mala  mens  putting  itself  in  motion  and  act- 
ing in  order  to  take  an  undue  advantage  of 
some  other  person  for  the  puropse  of  actual- 
ly and  knowingly  defrauding  bim.'  Patch  ▼. 
Ward,  L.  R.  3  Cb.  App.  207."  Flood  v.  Tem- 
pleton,  162  Gal.  156,  92  Pac.  81,  13  L.  B.  A. 
(N.  S.)  679;  Heller  v.  Dyervllle  Mfg.  Co., 
lie  Cal.  133,  47  Paa  1016;  Lynch  V.  Booney, 
112  CaL  279,  44  Pac.  665.  There  is  no  aUega- 
tlon  or  finding  that  the  promise  alleged  was 
made  other  than  in  good  faith.  The  plain- 
tiff knew  of  tbe  death  of  Nevis.  She  la  pre- 
sumed to  know  tbe  law.  The  death  of  a 
party  terminates  the  authority  of  bis  attor- 
ney. Estate  of  Turner,  139  CaL  85,  72  Pac. 
718;  Bell  v.  San  Francisco  Saringa  Union, 
153  CaL  64,  94  Pac.  225.  Knowing  of  tbe 
death  of  Nevis  and  tbe  termination  of  his 
attorney's  authority,  the  plaintiff  cpuld  not 
thereafter  reasonably  rely  on  the  personal 
promise  made  by  them.  Her  alleged  reliance 
on  sncb  promise  cannot  avail  her  in  this  ac- 
tion. 

[7]  Tbe  respondent  contends  that  the  failure 
of  tba  administrator  Joseph  Miller  to  Include 
plaintUTs  claim  in  the  final  account  and  his 
representation  to  the  court  that  all  dalms 


had  been  paid,  thereby  Indndng  the  court  to 
make  an  order  that  aU  claims  had  beeax  paid, 
constituted  "extrinsic  fraud  practiced  upon 
the  court  and  upon  the  plaintiff,"  The  dis- 
tinction between  intrinsic  and  extrinsic  fraud 
is  well  illustrated  in  tbe  case  of  Monk  t. 
Morgran,  supra.  Tbe  defendant  Morgan,  dur- 
ing the  whole  course  of  tbe  administratioii  of 
the  estate  therein  involved,  commencing  witb 
his  petition  for  letters  of  administration, 
falsely  represented  to  tlie  court  that  he  and 
his  sister  were  tbe  sole  heirs  of  the  decedent, 
Mrs.  Cox,  and  by  such  false  representations 
procured  a  decree  of  distribution  to  be  made 
on  that  basis.  It  was  held  that  such  false 
representations  constituted  Intrinsic  fraud 
from  the  effect  of  which  a  court  of  equity 
could  not  give  relief.  Morgan,  however,  dur- 
ing tbe  administration,  had  sent  a  remittance 
to  ope  of  tbe  defrauded  eastern  heirs,  under 
such  circumstances  as  to  induce  such  heirs 
to  believe  that  Mrs.  Cox  was  then  living, 
with  the  fraudulent  design  of  concealing  the 
fact  of  her  death  and  of  prevraiting  them 
from  making  timely  appearance  to  contest 
bis  false  representations  and  prove  their  In- 
terest in  the  estate.  This  was  held  to  consti- 
tute extrinsic  fraud.  The  alleged  false  rep- 
resentations made  In  the  final  account  and 
petition  for  distribution  in  this  case  in  no 
manner  prevented  the  plaintiff  from  appear- 
ing at  the  hearing  thereof  and  contesting  the 
same,  but  related  solely  to  the  issues  whldi 
were  before  tbe  court  for  determination  in 
that  proceeding  and  to  matters  upon  which 
the  order  and  decree  were  obtained.  Appel- 
lant's contention  that  such  representations 
are  Intrinsic  is  sustained  by  a  long  Une  of 
decisions.  Dnlted  States  t.  Throckmorton, 
98  U.  S.  61,  25  Li,  Ed.  93;  Eisenmayer  t. 
Thompson  (Cal.  Sup.)  199  Pac.  798;  People 
v.  Mooney,  178  CaL  525,  174  Pac.  325;  Flood 
V.  Templeton,  152  CaL  155,  92  Pac.  78,  13  L. 
R.  A.  (N.  S.)  579;  Bacon  v.  Bacon,  150  CaL 
477,  89  Pac.  817;  Mulcabey  v.  Dow,  131  CaL 
75,  63  Pac.  158;  Pico  v.  Cohn,  91  CaL  133,  25 
Pac.  970,  27  Pac.  637, 13  Ii.  B.  A.  336,  26  Am. 
St.  Bep.  159;  Bradford  v.  Trapp,  193  Pac 
585;  Morgan  ▼.  Ashor,  198  Pac  293;  Me- 
Odiee  T.  Cnrran  (CaL  App.)  193  Pac.  284; 
Huffaker  v.  Gray,  38  CaL  App.  605,  177  Paa 
183;  McGavln  ▼.  San  Francisco  P.  O.  A. 
Soc  84  CaL  App.  171,  167  Pac.  182. 

A^Ddlant  urges  that  the  alleged  cause  of 
action  is  barred  by  the  statute  of  limitations. 
Tbe  appeal  is  on  the  Judgment  roll  alone^  and 
it  cannot  be  ascertained  therefrom  whox  the 
final  account  was  settled  or  tbb  decree  ot 
distribution  made,  and  therefore  It  cannot  I>e 
determined  on  this  appeal  whether  the  action 
is  barred. 

The  Judgment  is  reversed. 

We  concur:    BUBNETT,  X;   HABT,  J. 
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MeLAIN    V.    LLEWELLYN    IRON   WORKS. 

(Civ.  3580.) 

(District  Court  of  Appeal,  Secood  District,  Di- 
yision  2,  California.  Jan.  6,  1922.  Hearing 
Denied  by  Supreme  Court  March  6,  1&22.) 

1.  Judgment  «=3 153 (I)— Clark's  entry  of  d*. 
fault  fixes  l^eglnelng  of  six  months  within 
which  application  may  be  made  to  set  aside. 

Clerk's  entry  of  default,  and  not  the  entry 
of  judgment  by  the  court,  fixes  the  beginning  of 
the  six  months  within  which  application  must  be 
made  under  Code  Civ.  Proc.  i  473,  to  have  the 
default  set  aside  by  reason  of  mistake,  inad- 
vertence, surprise,  or  neglect. 

2.  Courts    «=>9I(I)— DeoiBlons    of 
Court  followed  by  appellate  court. 

.  A  decision  of  the  Supreme  Court  that  has 
never  been  overruled  or  modified  must  be  fol- 
lowed by  a  District  Court  of  Appeal. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Sbenk,  Judge. 

Action  by  Agnes  McLain  against  the 
Llewellyn  Iron  Works.  E^om  an  order  deny- 
ing defendant's  motion  to  set  aside  default 
and  Judgment,  It  appeals.    Affirmed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellant 

L.  E.  Thompson  and  Goodwin  &  Morgrage, 
all  of  Los  Angeles,  for  respondent. 


LLEWELLYN  IBOX  W0BE8  869 

(lot  I*.) 

tbat  the  court  Is  wlthont  Jnrlsdlctlon  to 
grant  the  motion,  the  application  having 
been  made  more  than  6  months  after  the  de> 
fault  was  taken. 

[1,2]  It  Is  evident  that  the  application  to 
set  aside  the  default  came  too  late.  It  was 
made  under  section  473  of  the  Code  of  Civil 
Procedure,  which  provides  that  an  applica- 
tion for  relief  from  a  Judgment,  order,  or 
other  proceeding,  taken  against  the  applicant 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  must  be  made  "within 
a  reaBonable  time,  but  In  no  case  exceeding 
six  months  after  such .  Judgment,  order  or 
proceeding  was  taken."  In  construing  this 
Code  provision,  our  Supreme  Court,  in  the 
case  of  Title  Insurance  Co.  v.  B^ng  Lan£, 
etc.,  Co.,  162  Cal.  44,  120  Pac.  1086,  held  that 
the  clerk's  entry  of  the  default,  and  not  the 
entry  of  the  Judgment  by  the  court,  fixes  the 
beginning  of  the  6  months  within  which  the 
application  must  be  made.  Appellant  con- 
cedes tbat  the  Supreme  Cknirt  has  decided 
the  point  adversely  to  its  contention,  but 
undertakes  to  question  the  soundness  of  that 
court's  reasoning.  We  see  no  merit  In  ap- 
pellant's argument;  and,  moreover,  a  deci- 
sion of  the  Supreme  Court  that  has  never 
been  overruled  or  modified  must  be  followed 
by  this  court 

The  Judgment  is  affirmed. 


Supreme 


FINLAYSON,  P.  J.  This  is  an  appeal 
from  an  order  denying  defendant's  motion' 
to  set  aside  its  default  and  the  Judgment 
entered  thereon. 

The  action  was  brought  to  recover  dam- 
ages for  loss  suCFered  by  reason  of  the  death 
of  plaintiff's  son  through  defendant's  alleged 
negligence.  Defendant  appeared  In  the  ac- 
tion and  filed  a  demurrer,  which  was  over- 
ruled. In  its  order  overruling  the  demur- 
rer the  court  allowed  defendant  10  days  to 
answer.  A  copy  of  this  order  was  duly 
served  upon  defendant's  counsel  on  March' 
10,  1920.  Defendant  falling  to  answer  with- 
in the  10  days  allowed  therefor,  the  cleric,  on 
March  24,  1920,  regularly  entered  defend- 
ant's default  On  October  7, 1920,  the  court 
after  hearing  evidence  on  the  question  of 
damages,  ordered  Judgment  for  plaintiff  In 
the  sum  of  $15,000.  This  Judgment,  signed 
by  the  learned  Judge  of  the  trial  court  was 
regularly  entered  October  11,  1920.  On  Oc- 
tober 14,  1920,  which  was  6  months  and  27 
days  after  the  derk  had  entered  Its  default 
defendant  served  and  filed  its  notice  of  mo- 
tion to  set  aside  the  default  and  the  Judg- 
ment entered  thereon,  upon  the  grotmd  that 
the  same  had  been  taken  by  reason  of  acci- 
dent and  through  defendant's  Inadvertence 
and  excusable  neglect  The  order  denying 
the  application  to  set  aside  the  default  re- 
cites that  It  Is  based  solely  upon  the  ground 


We  concur:    WORKS,  J.;    ORAIO,  J. 


McLAIN  V.  LLEWELLYN  IRON  WORKS. 

(Civ.  3731.) 

(District  Onrt  of  Appeal,  Second  District  Di- 
vision 1,  California.  Jan.  6,  1922.  Rehear- 
ing Denied  Feb.  3,  1922.  Hearing  Denied  by 
Supreme  Court  March  6,  1922.) 

1.  Master  and  servant  i3=>352— Dependent  oan- 
not  sue  for  damages  for  gross  negligence  un- 
der Compensation  Act. 

A  dependent  of  a  servant  killed  in  the 
course  of  his  employment  cannot  bring  action 
for  damages  for  gross  negligence  under  Work- 
men's Compensation  Act  i  ^  (b),  as  amend- 
ed by  St  1916,  p.  1079. 

2.  Death  igssl  I— Action  not  maintainable  at 
common  law. 

The  right  to  recover  damages  for  wrongful 
death  did  not  exist  at  common  law. 

3.  Master  and  servant  ^=>355 — Compensation 
Act  controls  parent's  recovery  for  death  of 
child. 

A  mother  has  no  right  of  action  under  Code 
Civ.  Proc.  I  376,  for  death  of  her  minor  son 
acting  as  a  servant  unless  he  was  employed  cas- 
ually under  the  Workmen's  Compensation  Act 
or  in  the  excepted  classes  of  labor. 
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4.  Death  «s>49(2)— Muter  and  tervaat  »» 
401— Requisites  of  Mirvivlng  mother's  oom- 
plaint  against  employer  within  Compensation 
Act  stated. 

In  an  action  br  a  mother  under  Code  Civ. 
Proc.  {  376,  for  death  of  minor  child  while  act- 
ing as  a  serTant,  it  was  necessary  for  her  to 
allege  the  death  of  or  abandonment  by  her 
husband,  and  that  the  child  was  employed  cas- 
ually under  the  Workmen's  Compensation  Act 
or  in  the  excepted  classes  of  labor. 

5.  Pleading  ®=363— In  statutory  aotlons  party 
must  bring  himself  strlotly  within  require- 
nents.  * 

In  statutory  actions  the  party  auing  must 
bring  Iiimself  strictly  within  the  statutory  re- 
quirements necessary  to  confer  the  right,  and 
tliis  must  appear  in  his  complaint. 

6.  Appeal  and  error  «=3934(3)— Facts  not  al- 
leged not  presumed  In  support  of  default  Judg- 
ment. 

Statutory  requirements  not  alleged  in  com- 
plaint will  not  be  presumed  in  support  of  a 
default  judgment. 

Appeal  from  Superior  Court,  Los.  Angeles 
County ;  John  M.  York,  Judge. 

Action  by  Agnes  McLain  against  the  JAmrA- 
lyn  Iron  Works.  Judgment  for  plaintiff,  and 
defendant  amteala    RererMd. 

Haas  &  Dminlgan  and  J.  3.  Wllscm,  all  of 
Lob  Angeles,  for  appellant 

Goodwin  &  Morgrage  and  L.  B.  Tliompaon, 
all  of  lios  Angeles,  for  respondent 

PBR  ODRIAM.  The  sole  queetloa  involTed 
herein  Is  the  sufaciency  of  the  complaint  to 
which  the  court  overruled  a  general  demur- 
rer interposed  by  defendant  No  answer  was 
filed  within  the  time  allowed  therefor; 
whereupon  Judgment  was  entered  in  favmr 
of  platutlff,  from  which  defendant  has  ap- 
pealed. 

It  am>earB  from  the  amended  complaint: 

That  at  all  the  times  mentioned  therein  the 
defendant  was  a  corporation  owning  and  op- 
erating certain  machinery  for  the  construction 
and  manufacture  of  structural  iron  and  diyers 
other  steel  and  iron  products;  that  on  August 
24,  1017,  plaintifF  was  the  mother  of  Walter 
McLain,  who  was  17  years  and  10  months  old, 
and  upon  whom,  by  reason  of  her  husband's 
desertion  of  his  family,  she  was  dependent  for 
her  living  and  support;  that  on  said  date  "the 
said  Walter  McLain  was  in  the  employ  of  the 
defendant  cori>oration  at  Torrance,  and  was 
then  and  there  actually  employed  in  performing 
certain  work  and  in  rendering  certain  services 
allotted  to  him  under  the  instruction  and  su- 
pervision of  a  foreman  and  agent  of  the  said 
defendant  corporation,  and  while  performing 
said  services  and  work  and  incidental  to  his  em- 
ployment he  occupied  a  position  and  place 
where  he  was  directed  to  perform  and  was 
performing  said  services  as  an  employee  of 
tlie  said  defendant  under  an  electric  crane  baUt 
«t  steel  and  iron,  and  of  great  weight,  and  op- 
erated in  such  a  manner  and  over  sodt  a  stmc- 


tnre  and  in  such  an  unsafe  and  dangerous  man- 
ner and  position  and  in  sncli  a  nei^gent  and 
reckless  manner  that  without  any  fault  on  the 
part  of  said  plaintifTs  son,  said  electric  crane 
left  the  rails  or  support  upon  which  it. was  op- 
erated and  fen  upon  ssid  plaintiff's  son  in  such 
manner  that  the  weight  thereof  crushed  him 
and  injured  him,  and  in  consequence  of  sucb 
injury  so  received  by  liim  the  said  plaintiff's 
son  died;"  "that  plaintiff  is  informed  and  be- 
lieves, and  ap<m  such  information  and  belief 
alleges  the  fiict  to  be,  that  the  defendant  its 
elective  officers,  its  foremen,  and  all  of  its 
employees  in  <^arge  of  the  operation  of  said 
electric  brane,  knew  the  same  was  placed  in  an 
unsafe  and  dangerous  position  and  was  then  op- 
erated in  such  a  manner  that  it  was  liable  to 
leave  the  struefnre-  supporting  the  same,  and 
was  liable  to  fall  therefrom  to  and  upon  the 
body  and  person  of  said  plaintiff's  son  at  the 
plsce  where  he  was  directed  to  perform  such 
services;  that  said  crane  fell  upon  and  killed  the 
said  son  of  plaintiff  on  August  24,  1017,  be- 
cause of  the  gross  negligence  of  defendant  and 
its  officers  and  agents  in  the  operation  of  said 
crane  on  said  day" 

— ^followed  by  an  allegation  that  in  conse- 
quence of  the  death  of  her  said  boo,  plain- 
tiff has  lost  his  oompanlonahip  and  8npp4fft 
to  her  damage  In  the  sum  of  $25,000. 

The  contention  of  appellant  is  that  upon 
the  facts  alleged  plaintifTs  sole  and  exclusive 
right  to  recover  compensation  Is  under  and 
pursuant  to  the  provisionB  of  Workmen's 
Compensation  Act  (St  1913,  p.  283)  I  12,  aa 
amended  In  1015  (Stats.  1015,  p.  107^. 

The  porttons  of  the  act  pertinent  to  a 
coniddenition  of  the  case  as  argued  by  eonn- 
sel  are  the  following: 

Section  12  of  the  act  provides  that — 

"liiabDlty  for  the  compensation  provided  by 
this  act  in  lieu  of  any  other  liability  whatsoever 
to  any  person,  shall,  without  regard  to  negli- 
genee,  exist  against  an  employer  for  any  per- 
sonal injury  sustained  by  liis  employees  arising 
out  of  and  in  the  coarse  of  the  employment 
and  for  the  death  of  any  sudi  employee  if  the 
injury  shall  proximately  cause  death.  In  those 
cases  where  the  following  conditions  of  oom- 
pensatimi  concur. 

"(1)  Where,  at  the  time  of  the  injury,  both 
the  employer  and  employee  are  subject  to  the 
compensation  provisions  of  this  act 

"(2)  Where,  at  the  time  of  the  injnty,  the 
employee  is  performing  service  growing  oat  of 
and  incidental  to  his  employment  and  is  acting 
within  the  course  of  his  employment  as  sueh. 

"(S)  Where  the  injury  is  proximately  caused 
by  the  employment  either  with  or  without  neg- 
ligence, and  la  not  so  caused  by  the  intoxica* 
tion  or  the  wlllfnl  misconduct  of  tlie  injured 
employee. 

"(b)  Where  such  ooaditiona  of  compenaatioa 
exist  the  right  to  recover  sadi  compesisntioa 
pursuant  to  the  provisions  of  this  act  shall  b* 
the  exduaive  remedy  against  the  employer  for 
the  injury  or  death,  except  that  when  the  InjniT 
was  caused  by  the  employer's  gross  negUgencs 
or  willful  misconduct  snd  such  act  or  failara 
to  act  causing  such  injury  was  the  personal  Ut 
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or  faflore  to  act  on  tbe  part  of  the  employer 
himdelf,  or  if  the  employer  be  a  partnership  on 
the_  part  of  one  of  the  partners,  or  if  a  corpo- 
ration, on  the  part  of  an  elective  officer  or  offi- 
cers thereof,  and  such  act  or  failure  to  act  in- 
dicated a  willful  disregard  of  the  life,  limb,  or 
bodily  safety  of  employees,  any  such  injured 
employee  may,  at  his  option,  either  claim  com- 
pensation under  this  act  or  maintain  an  action 
at  law  for  damaces." 

Section  13  provides  that — 

"The  term  'employer'  as  used  in  sections 
twelve  to  thirty-five,  indusive,  of  this  act  shall 
be  construed  to  mean,"  among  others,  any  cor- 
poration which  "has  any  i>er8on  in  service  un- 
der any  appointment  or  contract  of  hire,  or  ap- 
prenticeship, express  or  implied,  oral  or  writ- 
ten, and  the  legal  representatives  of  any  de- 
ceased employer." 

Section  14,  as  amended  by  St  191S,  p.  813, 
provides: 

'^The  term  'employee'  as  used  in  sections 
twelve  to  thirty-five,  inclusive  of  this  act  shall 
be  construed  to  mean:  every  person  in  the 
service  of  an  employer  as  defined  by  section 
thirteen  hereof  under  any  appointment  or  con- 
tract of  hire  or  apprenticeship,  express  or  im- 
plied, oral  or  written,  including  aliens  and  also 
laelnding  minors,  bnt  excluding  any  person 
whose  employment  is  both  casual  and  not  in  the 
usual  course  of  the  trade,  business,  profession 
or  occupation  of  his  employer,  and  also  exclud- 
ing any  employee  engaged  in  farm,  dairy,  ag- 
ricultural, viticnltural  or  horticultural  labor,  in 
stock  or  poultry  raising  or  in  household  domes- 
tic service,"  and  also  excluding  "any  person 
holding  an  appointment  as  deputy  clerk,  deputy 
sheriff  or  deputy  constable  appointed  for  the 
convenience  of  such  appointee  and  who  receives 
no  coD^)ensation  from  the  county  or  municipal 
corporation  or  from  the  citizens  thereof  for 
services  as  such  deputy." 

[1]  It  Is  apparent  that  the  pleader  in  pre- 
paring the  complaint  sought  to  allege  facts 
bringing  the  case  within  the  exception  con- 
tained In  subdivision  (t>)  of  section  12,  wblch 
gives  to  an  employee  "wbo  snrvives  bis  in- 
juries the  right,  at  his  option,  to  sue  for 
damages  where  the  injury  is  the  result  of 
gross  negligence  on  the  part  of  a  corporation, 
due  to  the  act  or  omission  of  Its  elective  of- 
ficers, and  where  such  act  or  failure  to  act 
Indicates  a  willful  disregard  of  the  life  and 
safety  of  Its  employee.  The  first  briefs  filed 
by  counsel  for  the  respective  parties  are  de- 
voted oitlrely  to  a  discussion  of  the  sufil- 
ciency  <tf  the  complaint  when  measured  by 
tbe  language  of  the  exception  embodied  In 
subdivision  (b)  so  referred  to.  We  may  con- 
cede tbe  allegations  of  the  complaint  bring  the 
case  witbln  the  exception  whicb  would  have 
entitled  tbe  deceased,  had  be  survived  his 
Injuries,  to  bave  maintained  an  action  for 
damages.  PlaintUf,  bowever,  while  the  de- 
pendent mother  of  deceased,  was  clearly  not 
an  Injured  employee,  to  whom  alone  is  the 
option  given  to  bring  an  action  for  damages 
in  Ueu  of  da'lmlng  compensation  under  the 


act  wblch  In  express  terms  reBtrlcts  the  rigbt 
of  action  to  "such  Injured  employea" 

Assuming  this  to  be  true, '  coimsel  for  re- 
spondent. In  a  second  brief  filed  contends- 
tbat  sudi  autborlty  la  found  In  section  376  of 
the  code  of  Olvll  Procedure,  wblch  provides: 

"A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  the  mother  may  maintain  an  ac- 
tion tor  the  injury  or  death  of  a  minor  ddld, 
*  *  *  when  such  injury  or  death  is  caused  by 
the  wrongful  act  or  neglect  of  another" 

I 
— and  insists  that  under  this  section  tbe  com- 
plaint states  a  cause  of  action  in  plalntUC. 

His  argument  Is  that,  conceding  tbe  com- 
plaint shows  that  tbe  relati<»i  ot  employer 
and  employee,  existed  between  defendant  and 
deceased  and  a  concurrence  of  tbe  conditions 
of  compensation  as  prescribed  in  subdivi- 
sions 1,  2,  and  3  of  section  12  of  the  Work- 
men's Compensatlcm  Act,  and  ctmcedlng  that, 
where  such  conditions  exist,  tbe  right  to  re- 
cover compensation  pursuant  to  the  provl- 
sions  of  tbe  act  shall,  as  declared  in  sub- 
division (b)  thereof,  be  deemed  tbe  ezdnalTe 
remedy  against  an  employer  for  tbe  death  of 
an  emiAoyee,  and  while  section  14  provides 
that  tbe  term  "employee"  shall  be  construed 
to  mean  every  person  In  tbe  service  of  an 
employer  as  defined  in  sectimi  13,  neverthe- 
less It  In  express  terms  excepts  therefrom 
those  persons  whose  employment  Is  both  cas- 
ual and  not  In  the  ordinary  course  ot  tbe 
business  of  tbe  employer  and  those  injured 
in  farm,  dairy,  and  other  specified  callings; 
hence  it  Is  claimed  that,  since  tbe  contrary 
is  not  alleged,  we  must.  In  support  of  the 
Judgment  rendered  by  a  oonrt  of  general 
Jurisdiction,  Indulge  in  the  presumption  that 
deceased  was  engaged  in  labor  tbe  nature  pf 
which,  excluded  him  from  tbe  operation  of  the 
provisions  of  tbe  Compensation  Act,  citing 
Oockrill  T.  Clyma,  98  OaL  123,  32  Pa&  888. 

[2-1]  Tbe  argument  la  Ingenious,  though 
not  convincing.  The  right  to  recover  in  such 
cases  did  not  exist  at  common  law.  Kramer 
V.  Market  Bt  R.  R.  Co.,  25  Cal.  436^  It  Is 
purely  statutory,  and,  while  counsel  for  re- 
spondent concedes  that  except  for  tbe  stat- 
ute plaintiff  has  no  rigbt  to  wfniTitnln  tbe 
action,  he  insists  the  right  Is  given  by  sec- 
tion 376,  Oode  of  Civil  Procedure.  This  sec- 
tion, however,  must  be  read  and  construed  In 
tbe  light  of  subsequent  legislation  embodied 
in  tbe  Workmen's  Compensation  Act,  section  ' 
12  of  whicb  provides  that  recovery  pursuant 
to  the  provisions  of  tbe  act  shall  be  the  ex- 
clusive remedy  against  an  employer  for  the 
death  of  an  employee  In  those  cases  where 
the  conditions  of  c(xnp«isation  specified  there- 
in exist.  In  our  opinion,  tbe  allegatlrau  ot 
the  complaint  are  safildent  to  show  the  con- 
currence of  these  conditions  of  compensation, 
namely,  the  existence  of  the  relatlcm  of  em- 
ployer and  employee ;  that  at  the  time  of  tbe 
Injury  the  deceased  was  performing  service 
growing  out  of  and  Incidental  to  the  employ* 
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ment,  and  which  yras  the  proximate  cause  of 
the  Injury  resulting  In  death.  Domlnguez  t. 
Pendoia,  188  Pac  1025.  Hence  plaintiff's 
right  to  recover  Is  under  and  by  virtue  of 
the  provisions  of  the  act,  which,  save  as  to 
employees  engaged  In  the  excepted  classes  of 
labor,  superseded  the  provisions  of  section 
876,  Code  of  Civil  Procedure.  Therefore  the 
section  In  so  far  as  applicable  to  the  Instant 
case,  must  be  read  as  though  It  restricted  the 
right  of  action  for  damages  to  those  cases 
only  In  which  the  deceased  eniployee  was  en- 
ga^  casually  or  In  the  capacity  of  a  dairy- 
man, horticulturist,  et  cetera.  Unless  so 
engaged,  plaintiff's  remedy  Is  clearly  under 
and  porsnant  to  the  Workmen's  Compensa- 
tion Act  Under  section  876,  Code  of  Civil 
Procedure,  no  cause  of  action  is  vested  In 
the  mother.  If  married,  except  upon  a  show- 
ing that  her  husband  had  abandoned  his 
family.  To  constitute  a  cause  of  action  in 
her  favor,  such  fact  must  be  alleged ;  It  can- 
not be  assumed.  And  since  In  the  Instant 
case  no  right  of  action  for  the  death  of  her 
son  was  vested  in  the  mother,  unless  he  was 
employed  casnally  or  In  the  excepted  classes 
o<  labor,  such  facts,  since  her  right  depended 
ttiereon,  cannot  be  assumed,  bat  must  like- 
wise be  alleged.  It  is  a  well-settled  principle 
of  law  that  in  statutory  actions  the  party 
snlng  must  bring  himself  strictly  within  the 
statutory  requirements  necessary  to  confer 
the  right,  and  this  must  appear  In  his  com- 
plaint; otherwise  no  cause  of  action  is 
stated.  Dye  v.  Dye,  11  Cal.  163;  Rhoda  v. 
Alameda  County,  52  Cal.  350;  Barker  t. 
Railroad  Co.,  91  Mo.  86,  14,  S.  W.  280. 

[I]  Our  conclusions  are:  First,  that  In  no 
event  has  plaintiff  any  right  of  action  under 
the  provisions  of  the  Workmen's  Compensa- 
tion Act  for  the  death  of  her  son;  and,  sec- 
ond, that  where  the  conditions  of  compensa- 
tion prescribed  by  subdivisions  1,  2,  and  3 
of  section  12  of  the  act  are,  as  in  the  in- 
stant case,  shown  to  exist,  no  cause  of  action 
la  stated  by  a  complaint.  In  the  absence  of 
allegations  showing  the  employment  to  have 
been  within  the  excepted  classes  of  labor 
mentioned  In  section  14  of  the  act,  and  that 
in  the  absence  of  such  showing  we  cannot 
presume  the  existence  of  such  faqts  In  sup- 
port of  the  judgment  In  our  opinion,  the 
demurrer  should  have  been  sustained. 
The  Judgment  is  reversed.  , 


LLEWELLYN    IRON    WORKS   V.   MoLAIN. 
(Civ.  3785.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Jan.  6,  1922.  Hear- 
ing Denied  by  Supreme  Court  March  6, 1922.) 

Appeal  and  error  iS=3790(2)— Appeal  from 
Judgment  dlsmlstlng  action  to  set  aside  Judg- 
meat  dismissed  where  judgment  attacked  re* 
versed  on  appeal. 

An  appeal  from  a  judgment  diBmissing  an 
action  to  set  aside  a  judgment  presents  a  moot 
question  only,  and  will  be  dismissed  where  the 
judgment  attacked  has  been  reversed  on  ap- 
peal. 

Appeal  from  Superior  C!ourt,  Los  Angeles 
(Jounty;    Charles  S.  Bumell,  Judge. 

Action  by  the  Llewellyn  Iron  Works 
against  Agnes  McLaln.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Appeal  dis- 
missed. 

Haas  &  Dnnnlgan  and  J.  J.  Wilson,  all  of 

Los  Angeles,  for  appellant 

Goodwin  &  Morgrage,  of  Los  Angeles,  for 
respondent. 

PER  CURIAM.  By  its  complaint  filed 
herein  plaintiff  sought  to  have  a  certain  Judg- 
ment, which  was  entered  in  favor  of  de- 
fendant and  against  plaintiff,  set  aside  and 
annulled,  and  execution  thereof  enjoined  up- 
on the  grounds  of  alleged  fraud,  mistake, 
and  want  of  Jurisdiction.  A  demurrer  in- 
terposed to  the  complaint  by  defendant  was 
sustained  without  leave  to  amend,  followed 
by  a  Judgment  dismissing  the  action,  from 
which  plaintiff  has  appealed. 

The  Judgment  attacked  and  which  It  is 
sought  to  have  annulled  and  set  aside  is  that 
entered  in  the  case  entitled  Agnes  McLaln 
V.  Llewellyn  Iron  Works,  a  Corporation  (Civil 
No.  3731)  204  Pac.  869,  wherein,  on  an  appeal 
therefrom  by  the  defendant  therein,  who  Is 
plaintiff  in  the  instant  case,  an  opinion  was 
filed  in  tliia  court  (»  January  6,  1922,  re- 
versing the  Judgment  so  appealed  from.  The 
effect  of  the  order  so  made  in  that  case  is 
to  set  aside  and  annul  the  Judgment  which 
is  made  the  subject  of  plaintiff's  attack  in  this 
action.  Hence  the  record  presents  a  moot 
question  only,  and  for  that  reason  the  ap- 
peal is  dismissed. 
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(District  Court  of  Appeal,  Firet  District,  Di- 
vision 1,  California.    Jan.  16,  1922.) 

1.  Telegraph*  and  telephones  «=»2  —  Assoeia- 
tlOR  operating  system  for  members  need  net 
comply  with  "telephone  oorporation"  law. 

A  nonprofit  association,  organized  under 
CSt.  Code,  it  e53b-663Z,  whidi  maintained  a 
telephone  system  for  the  conyenience  of  its 
members  only,  was  not  a  telephone  corporation 
required  to  comply  with  Civ.  Code,  {  291  et 
seq.,  regolatins  the  incorporation  of  telegraph 
and  telephone  companies. 

2.  Corporations  9s»373  —  Articles  of  assoola- 
tlon  of  nonprofit  business  association  held 
to  authorize  operation  of  telephone  system  for 
members. 

Articles  of  association  of  a  nonprofit  busi- 
ness association  showing  an  organization  to  fa- 
cilitate exchange  of  information,  advices,  crop, 
weather,  and  financial  reports,  and  otiier  com- 
mnnications  between  its  members,  and  to  buy 
and  owo  eqnipment  and  devices  for  commnni- 
cation,  was  anthorised  to  establish  and  main- 
tain a  telephone  system  for  the  -exclusive  use 
of  its  members,  so  that  the  operation  of  such 
a  system  did  not  violate  Const,  art.  12,  }  8i 
prohibiting  a  corporation  from  engaging  in  a 
business  other  thiut  that  expressly  authorised 
by  its  dtarter. 

3.  Telegraphs  and  telephones  «=>i —Associa- 
tion operating  telephone  for  benefit  of  mem- 
bers need  not  proo«re  eertlfloate  of  pnblle 
necessity;  "telephone  oorpontlon." 

The  provision  of  Public  Utilities  Act  1919, 
i  2,  subd.  (t),  defining  a  telephone  corporation 
as  a  corporation  or  person  operating  or  manag- 
ing any  telephone  line  for  compensation  within 
the  state,  does  not  extend  the  supervision  of 
the  Public  UtilitieB  CommlssiOA  over  a  tele- 
phone line  operated  by  a  nonprofit  co-operative 
association  for  the  exclusive  use  of  its  members 
who  paid  a  sufficient  sum  therefor  to  operate 
the  system,  so  that  it  was  not  necessary  for 
such  association  to  procure  from  the  commis- 
sion the  certificate  of  public  necessity  and 
convenience  required  for  telephone  corporations 
by  Public  UtUities  Act  1915,  f  SO(a). 

4.  Telegraphs  and  telepbonee  «s>26</2>  New, 
vol.  17  Key-No.  Series— Co-operative  asstoola- 
tion  using  streets  for  telephone  lines  not  a 
public  ntliity. 

The  fact  that  a  co-operative  association 
maintaining  a  telephone  system  for  the  exdn- 
eive  benefit  of  Its  members  osed  the  public 
highways  for  its  lines  does  not  establish  that 
it  is  a  public  utility  subject  to  the  jurisdiction 
of  the  Utilities  Conunission. 

Aiveal  from  Superior  Court,  Orange  Coun- 
ty; H.  Y.  Williams,  Jndge. 

Proceedings  by  the  People,  on  the  relation 
of  Cbarles  S.  Knowlton,  against  the  Orange 
County  Fanners'  and  Merchants'  Association, 


franchise.    Judgment  for  the 
defendant,  and  relator  appeals.    Affirmed. 

U.  8.  Webb,  Atty.  Gen.,  I^eon  French,  Dep- 
uty Atty.  Gen.,  and  Marks  &  Launer,  of 
Fullerton,  for  appellant. 

H.  C.  Head,  A  W.  Butan,  and  G.  K.  Sco- 
vel,  all  of  Santa  Ana,  for  respondent 

RICHARDS,  J.  This  proceeding  was  in- 
stituted by  tbe  Attorney  Ooieral  of  the  state 
of  California  upon  the  relation  of  Chas.  S. 
Knowlton,  a  resident  and  taxpayer  of  the  . 
county  of  Orange,  for  the  purpose  of  having 
it  adjudged  that  the  defendant  is  unlawfully 
usurping,  holding,  and  exercising  tbe  right 
to  construct,  maintain,  and  operate  a  tele- 
phcme  system  in  the  said  county  of  Orange, 
and  to  use  and  occupy  the  public  streets  of 
said  county  for  soch  purposes;  and  to  have 
said  defendant  excluded  from  using  the  said 
public  streets  for  such  purposes,  and  firom 
using  or  enjoying  a  certain  franchise  at- 
tempted to  be  granted  to  said  defendant  by 
the  board  of  supervisors  of  said  county  giv- 
ing to  it  the  right  and  privilege  so  to  do. 

The  facts  of  the  case  are  undisputed.  Tbe 
defendant  Is  a  nonprofit  co-operative  as- 
sociation, organized  under  the  provisions  of 
tiUe  20,  part  4,  division  1,  of  the  CivU  Code 
of  the  state  of  California.  The  purposes  for 
which  said  association  was  formed,  as  stat- 
ed In  its  articles  of  association,  are  to  es- 
tablish a  farmers',  fruit  growers',  mer- 
chants', and  business  men's  Improvement,  in- 
formation, and  publicity  bureau  and  system 
for  the  benefit  and  mutual  improvement  of 
the  members  of  the  association,  and  to  f  adli- 
tate  the  exchange  of  Information,  advices, 
ideas,  crops,  weather,  and  financial  reports 
and  other  communications  among  its  mem- 
bers. The  membership  of  the  association 
was  to  be  made  up  of  such  persons,  residents 
of  the  said  county,  who  were  above  the  age 
of  18  years,  and  who  upon  application  might 
be  elected  to  membership  therein  by  the 
board  of  directors  thereof.  The  association, 
having  been  duly  organized  under  the  fore- 
going provisions  of  the  Civil  Code,  applied 
for  and  obtained  a  franchise  from  the  board 
of  supervisors  of  the  county  of  Orange  per- 
mitting it  to  construct,  maintain,  and  oper- 
ate a  telephone  system  for  the  use  of  Its 
members,  and  for  that  purpose  to  erect,  and 
maintain  a  system  of  poles  and  wires  along 
and  npon  the  public  streets  of  said  county. 
It  is  conceded  that  the  association  has  not 
applied  for  or  obtained  any  certificate  of 
public  convenience  and  necessity  from  the 
Railroad  Commission  of  the  state  of  Cal- 
ifornia authorizing  it  to  establish  or  main- 
tain a  telephone  system  in  the  said  county 
of  Orange  or  elsewhere,  or  to  use  any  of  the 
streets  of  said  county  for  the  purimse  of  in- 
stalling and  operating  such  telephone  system 
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and  service.  It  Is  also  conceded  that  the 
members  of  the  association  using,  and  who 
shall  use,  said  telephone  system  and  service 
shall  pay  a  sum  for  the  said  use  thereof 
sufficient  in  the  aggregate  to  liquidate  the 
cost  of  its  operation.  It  Is  not  alleged  nor 
contended  that  the  association  in  the  estab- 
lishment and  oi)eratlon  of  said  telephone 
system  Is  actuated  by  any  bad  faith  or  Im- 
proper motives  such  as  that  of  evading  the 
provisions  of  the  law  relative  to  public  utili- 
ties or  as  that  of  oigaging  in  competition 
with  another  regularly  organized  telephone 
system  under  the  disguise  of  a  co-operatlTe 
and  nonprofit  organization  or  of  serving  the 
general  public  under  such  a  guise.  Upon  the 
hearing  of  the  canse  the  only  evidence  ad- 
duced other  than  that  of  the  records  and 
flies  of  the  association  itself  was  the  testi- 
mony of  the  relator  as  to  his  status  as  a 
resident  and  taxpayer  of  said  county  of 
Orange,  and  the  testimony  of  the  secretary 
of  the  association  Identifying  its  records  and 
flies.  Upon  submission  of  the  cause  tlie 
oonrt  made  the  following  flndlngs  of  tact: 

"That  at  all  the  times  mentioned  in  plaintifTs 
complaint  on  file  herein,  said  defendant  was, 
and  now  is,  a  nonprofit,  co-operative  bnainesa 
assodadon,  duly  organised  and  existing  under 
and  by  viitae  of  the  laws  of  the  state  of  Oall- 
fomia  and  in  particular  under  and  by  virtue 
of  the  provisions  of  title  20,  part  4,  division  l, 
of  the  (Mvil  Code  of  the  state  of  California; 
tliat  in  order  conveniently,  economically  and 
snccessfolly  to  carry  out  the  objects  and  pur- 
poses of  said  Bssodation,  as  stated  and  set 
forth  in  its  articles  of  association,  it  is  neces- 
sary for  the  members  of  said  association  to 
have  quiclc  and  inexpensive  means  of  communi- 
cation among  themselves  and  in  order  to  afford 
the  members  of  said  association  quick  and  in- 
expensive means  of  communication  among  them- 
nelves,  it  is  necessary  and  convenient  (or  said 
association  to  establish  and  maintain  a  system 
for  telephonic  communication  among  the  mem- 
bers of  said  association,  the  said  telephone 
system  being  established  and  maintained  at 
cost  to  the  members  of  said  association  and  its 
use  confined  to  the  members  thereof;  that,  in 
order  to  carry  out  the  aforesaid  purposes,  the 
said  association  has  purchased  and  acquired 
and  owns  a  franchise  from  the  county  of  Or- 
ange, state  of  California,  granted  to  said  as- 
sociation by  Ordinance  No.  166  of  the  board 
of  supervisor*  of  said  county  of  Orange,  a 
copy  of  which  is  set  forth  in  plaintiff's  com- 
plaint. That  in  pursuance  to  the  terms  and 
provisions  of  said  franchise  said  defendant  has 
during  the  times  mentioned  in  said  complaint, 
erected,  established,  maintained  and  operated 
and  is  now  erecting,  establishing,  maintaining 
and  operating  in  the  public  streets  of  said  coun- 
ty of  Orange,  poles  with  telephone  lines  there- 
on and  has  heretofore  established  and  is  now 
establishing  telephone  offices  with  telephone 
equipment  therein  for  the  purposes  of  trans- 
mitting telephone  messages  and  communications 
over  said  lines  and  by  means  of  said  wires,  in- 
struments and  appliances;  that  by  the  said  or- 
ganisation of  said  association  and  in  accord- 
ance  with   the   provisions   of   said   Ordinance 


No.  166,  said  defendant  has  used  at  all  the 
times  mentioned  in  said  complaint,  and  is  now 
using  and  holding  and  exercising  the  right  to 
construct,  maintain  and  operate  a  telephone 
system  within  said  county  of  Orange  and  to 
construct,  maintain  and  operate  telephone  lines 
in,  upon,  over  and  along  the  public  streets  of 
said  county  of  Orange,  for  the  use  and  benefit 
of  the  members  of  said  association  and,  for 
the  purposes  hereinbefore  stated,  and  at  cost 
and  without  profit  to  said  association  and  its 
members." 

Ulton  the  foregoing  findings  of  fact  Judg- 
ment was  ordered  and  entered  In  favor  of 
the  defendant.  The  plaintitF  appeals  from 
sach  judgment 

[1]  The  appellant's  first  contention  la  that 
the  defendant  association  Is  not  entitled  to 
engage  in  the  telephone  business  for  the  rea- 
son that  It  has  not  been  organized  in  ac- 
cordance with  the  provisions  of  section  291 
et  seq.  of  the  Civil  Code,  which  provide  what 
the  articles  of  Incorporation  of  corporatlon.s 
organized  for  the  purposes  of  engaging  In  the 
telegraph  or  t^ephone  boslneaa  must  contain 
and  what  proportion  of  the  capital  stock  of 
such  corporation  must  be  subscribed  and 
paid  in  to  the  treasury  thereof.  The  an- 
swer to  tills  .contention  Is  twof<dd:  First, 
that  the  resi>ondent  does  not  purport  to  b<> 
organized  as  a  corporation  for  profit  under 
the  Code  provisions  relating  to  the  organiza- 
tion of  stock  companies;  and,  second,  that 
the  defendant  is  not  a  telegraph  or  telephone 
organization  within  the  meaning  of  section 
291  et  seq.  of  the  Civil  Code.  The  purposes 
of  this  association  are  those  set  forth  in  the 
articles  of  association  specifically  enumerat- 
ed in  the  foregoing  findings  of  the  trial  court. 
As  a  mere  Incident  to  the  carrying  Into  ef- 
fect of  such  purposes  the  defendant  has  un- 
dertaken to  Install  a  telephone  service  for 
the  use  of  Its  members  only,  and  not  for  gen- 
eral public  use  or  service.  An  analogy  to 
the  respondent's  position  in  that  regard 
would  be  that  of  a  department  store  install- 
ing a  telephone  system  connecting  its  va- 
rloos  departments  for  the  convenieit  conduct 
of  Its  business  and  to  be  used  only  by  its 
members  or  employees.  It  could  not  be  said 
that  by  the  Installation  of  such  a  system  as 
an  Incident  to  its  diversified  business,  the 
owners  of  the  establishment,  whether  cor- 
porate or  not,  had  gone  into  the  telephone 
business  so  as  to  require  their  compllanoe 
with  section  291  et  seq.  of  the  Civil  Code. 

[2]  The  next  contention  of  the  appellant 
is  that  the  installation  of  a  telepb<me  system 
by  the  respondent  is  outside  of  the  express 
purposes  of.ita  organization  so  as  to  bring 
it  within  the  inhibition  of  article  12,  section 
9,  of  the  state  Constitution,  which  reads  as 
follows: 

"No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorised  in  its 
charter  or  the  law  under  which  it  may  have 
been  or  may  hereafter  be  organised.** 


Digitized  by 


Google 


Gal.) 


PEOPIJB  T.  ORANGE  COUNTY  FARMERS'  A  MERCHANTS'  ASS-N 

(204  P.) 


875 


A  cursory  reading  of  the  articles  of  as- 
sociation of  the  respondent  will  serve  to 
show  that  this  contention  Is  withont  merit 
The  very  purpose  of  Its  existence,  as  dis- 
closed hy  such  articles,  is  to  facilitate  ex- 
change of  Information,  advices,  ideas,  crop, 
weaQier,  and  financial  reports  and  other 
communications  between  and  among  said 
members;  and  In  order  to  carry  out  the  ob- 
jects and  purposes  of  the  association  to  buy, 
sell,  rent,  lease,  own,  mortgage,  hypothecate, 
and  otherwise  deal  in  real  and  personal 
property  necessary,  convenient  or  proper  for 
the  conduct  of  Its  business,  Including  print- 
ing equipment  and  other  equipment  and  de- 
vices for  commimlcation,  publication  and  dis- 
semination of  information  among  its  mem- 
bers. This  express  language  is  sofflciently 
comprehensive  to  Include  the  utilization  of 
snch  devices  and  conveniences  as  the  tele- 
phone in  order  to  facilitate  intorcommanica- 
tion  among  the  members  of  the  association. 

[S]  The  final  contention  of  the  appellant  is 
that  the  respondent,  as  a  prerequisite  to  the 
use  of  the  public  streets  for  Its  telephone 
line  and  to  the  exercise  of  the  franchise  of 
the  board  of  supervisors  granting  to  it  this 
privilege,  must  first  have  obtained  from  the 
Railroad  Commission  the  certificate  of  pub- 
lic convenience  and  necessity  required  by 
the  provisions  of  the  Public  Utilities  Act 
In  support  of  this  contention  we  are  cited  to 
section  60a  of  the  Public  UtUiUes  Act  (Stats. 
1915,  pk  US),  which  reads  as  follows: 

"Sec.  60(a).  No  street  railroad  corporation, 
eas  corporation,  electrical  corporation,  tele- 
phone corporation  or  water  corporation  shall 
henceforth  bei^  the  constraetion  of  a  street 
railroad,  or  of  a  hne,  plant  or  system,  or  of 
any  extension  of  such  street  railroad,  or  Une^ 
plant,. or  system,  without  having  first  obtained 
from  the  commission  a  certificate  that  the  pres- 
ent' or  future  public  convenience  and  necessity 
require  or  will  require  sach  construction.'' 

We  are  also  cited  to  subdivision  (t)  of  sec- 
tion 2  of  the  said  Public  Utilities  Act.  as 
amended  May  11,  1916  (Stats.  1919,  p.  489), 
which  provides: 

"(t)  The  term  'telephone  corporation,'  when 
used  in  this  act  includes  every  corporation  or 
person,  their  lessees,  trustees,  receivers  or 
trustees  appointed  by  any  court  whatsoever, 
owning,  controlling,  operating  or  managing  any 
telephone  Une  for  compensation  within  this 
state." 

[4]  Ttiese  provisions  of  the  Public  Utilities 
Act  have  evident  reference  to  such  pablle 


service  corporations,  c<HnpanieB,  or  persons 
as  from  the  nature  of  their  organization, 
purpose  and  service  come  within  the  mean- 
ing of  the  term  "public  utilities."  They  have 
no  reference  to  organizations  or  associations 
which  are  engaged  in  d^verlng  a  conunod* 
Ity  as'a'mere  incident  to  their  main  objects 
and  purposes  and  at  cost  to  their  members 
only.  It  has  been  so  ruled  by  the  Railroad 
Commission,  which  has  declined  to  extend 
the  provisions  of  the  Public  Utilities  Act  to 
such  organizations.  Steele  v.  Sierra  Verdugo 
Water  (3o.,  Public  UtiUtles  Reports,  19200, 
140.  We  approve  this  ruling  as  In  harmony 
with  reason  and  with  the  rulings  of  the 
courts  of  other  jurisdictions  construing  the 
provisions  of  public  utilities  acts  similar  to 
our  own.  In  the  case  of  State  Public  Utili- 
ties C!om.  ex  rel.  v.  Bethany  Mutual  Tel. 
Ass'n,  270  111.  183,  110  N.  E.  334,  Ann.  Cas. 
1917B,  496,  it  was  held  that  a  mutual  tele- 
phone association  which  was  limited  by  its 
charter  to  devote  its  property  and  service 
to  its  members  only  and  at  cost  did  not  come 
within  the  terms  and  provisions  of  the  Pub- 
lic UttUties  Act  of  lUlnois  (Hurd's  Rev.  St 
1919,  c.  Ilia),  whl<^  had  for  its  object  the 
bringing  \mder  public  control  for  the  com- 
mon good  property  applied  to  a  public 'use. 
In  that  case  as  berie  it  was  argued  that  th* 
fact  that  the  association  had  obtained  a 
franchise  from  the  municipality  to  maintain 
and  operate  telephone  i>oles,  wires,  and  flx; 
tures  in  the  streets  thereof  was  to  be  taken  to 
indicate  that  the  proi)erty  of  the  association 
was  to  be  devoted  to  a  public  use;  but  the 
court  aptly  said: 

"If  poles  or  wires  should  b«  placed  on  streets 
and  highways  it  wonld  no  more  *  *  •  prove 
that  the  use  is  public  than  the  fact  of  farmers 
driving  upon  the  public  highways  with  theit 
own  products  wonld  tend  to  prove  they  are  com- 
mon carriers."  State  Public  Utilities  Com.  ex 
rd.  V.  Bethany  Mutual  TeL  Aas'n,  supra. 

See,  also,  People  v.  Rl(&etts,  248  111.  428, 
94  N.  B.  71;  State  P.  U.  Oom.  v.  Monarch, 
etc.,  Co.,  267  ni.  628,  106  N.  B.  716,  Ann. 
Cas.  1916A,  628;  Wehr  t.  Seneca,  etc.,  TeL 
(3o.,  P.  U.  R.  (Ohio)  1916B,  479. 

For  the  foregoing  reasons  and  on  th* 
strength  of  the  above  authorities  we  are  of 
the  opinion  that  the  trial  court  was  not  In 
error  In  ruling  that  the  plalntill  was  not  en- 
titled to  the  relief  prayed  for  in  Its  com- 
plaint 

Judgment  afllrmed. 

Ws  concur:  TYLER,  P.  J.;  KERRIGAN,  J. 
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MILLS  V.  BOARD  OF  COM'RS  OF  MINIDO- 
KA COUNTY  et  al.    (No.  3427.) 

(Supreme  Court  of  Idaho.    Feb.  11,  1922.) 

1.  Appeal  and  error  9=9356— Appeal  dismlsMd 
for  failure  to  file  notice  within  90  days  after 
rendition  of  Judgment. 

Where  a  notice  of  appeal  from  a  Judgment 
ia  served  and  filed  more  than  00  days  after  the 
rendition  of  the  judgment,  the  appeal  therefrom 
must  be  dismissed. 

2.  Criminal  law  <s=b639(2)— Distrlot  oourt  may 
appoint  suitable  person  to  perform  duties  of 
proseouting  attorney. 

Under  the  provisions  of  0.  S.  }  8654,  the 
district  court  may  appoint,  under  the  circum- 
stances and  in  the  manner  specified,  a  suitable 
person  to  perform,  for  the  time  being,  or  for 
the  trial  of  an  accused  person,  the  duties  of 
the  duly  elected  and  qualified  prosecuting  at- 
torney, and  while  In  the  performance  of  such 
duties  the  one  so  appointed  may  exercise  all 
the  powers  of  the  prosecuting  attorney. 

3.  Criminal  law  <S=»232,  639(2)— Special  attor- 
ney will  not  be  appointed  to  proseeote  crim- 
inal actions  lief  ore  a  probate  or  justice's 
court  or  conduct  criminal  examinations  be- 
fore committing  magistrate. 

Under  the  provisions  of  C.  S.  {  3665,  snbd. 
2,  no  duty  rests  upon  a  county  prosecuting  at- 
torney to  prosecute  criminal  actions  before  a 
probate  or  justice's  court  unless  called  upon  by 
aaid  court,  or  to  conduct  criminal  examinationa 
before  a  committing  magistrate  unless  request- 
ed ao  to  do  by  the  magistrate. 

4.  District  and  prosecuting  attorneys  $=33(!) 
—District  court's  aiipolntment  of  spedai 
prosecuting  attorney  at  chambers  void. 

Under  the  provisions  of  O.  S.  {  6493,  the 
district  judge  at  chambers  has  no  power  to  ap- 
point a  special  prosecuting  attorney,  and  such 
order  so  made  is  void.  The  appointment  must 
be  the  act  of  the  court. 

5.  District  and  prosecuting  attorneys  «»3(l) 
—District  court  in  appointment  of  apecial 
prosecutor  most  Judidaily  determine  disqnail- 
fleation  of  prosecuting  attorney: 

Where  the  district  court,  under  the  provi- 
sions of  C.  S.  §  3654,  appoints  a  special  prose- 
cutor, there  must  be  a  judicial  determination  of 
the  disqualification  of  the  prosecuting  attorney, 
and  a  minute  entry  thereof,  reciting  the  rea- 
sons therefor,  must  be  made  in  open  court. 

6.  Stipulations  «=33— Prosecutor's  stipDiatlOB 
of  facts  on  appeal  from  probate  to  district 
void  as  action  Is  to  be  tried  anew. 

On  appeal  from  the  probate  to  the  district 
conrt,  the  connty  prosecuting  attorney  has  no 
power  to  enter  into  a  stipulation  of  facts,  the 
effect  of  which  ia  to  limit  the  Jurisdiction  of 
the  district  court,  when  under  the  law  the  ac- 
tion must  be  tried  anew  in  aaid  conrt. 

Appeal    from    District    Court,    Minidoka, 
0>imty;  Wm.  A.  Babcock,  Judge. 

Action   by   Homer   C.   Mills   against    the 
Board  of  Connty  Commissioners  of  Minidoka 


(bounty,  Idaho,  and  another,  to  recover  for 
services  as  special  prosecuting  attorney. 
From  Judgment  for  the  plaintiff,  and  from 
order  denying  motion  for  new  trial,  defend- 
ants appeaL  Beversed  and  remanded,  wltb 
lostructiona. 

Roy  L.  Black,  Atty.  Gen.,  Jas.  L.  Boone, 
Asst  Atty.  Gen.,  and  H.  A.  Baker,  oC  Rupert, 
for  appellants. 

H.  C.  Mills,  of  Twin  Falls,  and  E.  B.  Dam- 
pier,  of  Bupert,  for  req;x>ndent. 

BUDGE,  J.  This  action  was  brong^t  l>y 
respondent  in  the  probate  conrt  for  Minidoka 
county,  to  recover  the  sum  of  $500  for  serv- 
ices rendered  by  him  as  special  prosecuting 
attorney. 

It  is  alleged  in  the  complaint  that  respond- 
ent was  at  all  times  therein  mentioned  an 
attorney  at  law ;  that  Minidoka  connty  waa 
and  is  a  legal  subdivision  of  the  state,  and 
E.  C.  Maynard,  W.  J.  Flake,  and  A.  B.  Bice 
the  commissioners  of  said  county;  that  on 
April  9,  1918,  there  were  certain  criminal 
proceedings  pending  in  said  connty  in  which 
W.  W.  Mattinscxi,  the  then  prosecuting  attor- 
ney, was  disqualified  to  act;  that  on  said 
day  Hon.  Wm.  A.  Baboock,  one  of  the  judges 
of  the  Fourth  judicial  district  in  and  for 
said  county,  appointed  respondent  to  prose- 
cute said  causes;  that  respondent  took  the 
oath  of  office  of  special  prosecuting  attorney, 
and  immediately  entered  upon  the  duties  ot 
said  office  connected  with  tiie  prosecution  of 
said  cases;  that  the  services  rendered  by 
him  pursuant  to  said  appointment  were  rea- 
sonably worth  $600 ;  that  about  May  10, 1918, 
respondent  filed  his  verified  daim  in  said 
sum  with  the  appellant  commissioners ;  and 
that  said  board  failed,  neglected,  and  refused 
to  allow  or  pay  said  claim. 

In  the  answer  it  is  denied  that  W.  W.  Mat- 
tinson,  as  prosecuting  attorney,  was  on  April 
9,  1018,  or  at  any  time,  disqualified  to  prose- 
cute any  criminal  proceedings  pending  in 
the  courts  of  Minidoka  county  during  the  year 
1918,  that  respondent  was  on  April  9,  1918. 
or  at  any  other  time,  lawfully  appointed 
special  prosecuting  attorney,  that  he  has  per- 
formed any  services  as  such,  and  that  there 
is  now  due  or  owing  from  appellants  to  re- 
spondent the  sum  of  $500  or  any  other  snm. 
'  Judgment  was  rendered  in  the  probate 
court  in  favor  of  respondent  on  October  18, 
1918,  in  the  sam  of  $500  and  costs. 

The  cause  was  thereafter  appealed  to  the 
district  court,  and  tried  to  the  court  without 
a  jury  upi»  a  stipulation  of  facts  entered 
into  between  said  Mattlnson  and  oonnael 
for  respondent  on  October  21,  1918,  whldi 
incorporated  the  order  appointing  resiwndent 
as  special  prosecuting  at^mey,  and  was 
otherwise  substantially  the  same  as  the  oom- 
plaint  theretofore  filed  in  the  probate  court 
The  district  court  thereafter,  on  January  14, 
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1919,  ffled  Its  findings  of  teet.  Identical  with 
the  Btlpnlatlon  of  facts  above  referred  to, 
and  Its  conclusions  of  law  based  thereon, 
And  entered  Judgment  in  favor  of  respondent 
In  the  sum  of  $500,  with  interest  at  7  per 
<»nt.  from  October  18, 1918,  and  costs. 

On  February  14,  1919,  Hugh  A.  Baker,  suc- 
cessor to  Mattlnson  as  prosecuting  attorney, 
filed  a  'motion  for  new  trial,  upon  the  ground 
that  Mattlnson  was  without  authority  to  en- 
ter Into  the  stipulation  of  facts  above  re- 
ferred to,  and  that  the  action,  though  on  ap- 
I»enl  from  the  probate  court,  was  not  tried 
anew,  but  was  submitted  and  determined 
solely  upon  said  stipulation  of  facts,  and  that 
the  court  erred  In  deciding  the  case  npon 
such  stipulation,  and  in  finding  as  facts 
the  various  matters  set  forth  therein,  and 
basing  its  conclusions  thereon.  Affidavits 
were  filed  In  support  of  and  against  the  mo- 
tion for  new  trial,  and  the  court,  on  May  21, 
1919,  overruled  the  motion.  This  appeal  is 
from  the  Judgment  and  frcHU  the  order  de- 
nying the  motion  for  new  trial. 

[1]  The  notice  of  appeal  was  served  and 
filed  Jime  18,  1919,  more  than  90  days  after 
the  rendition  of  the  Judgment,  and  the  ap- 
peal from  the  Judgmoit  must  therefore  be 
dismissed  However,  the  errors  assigned 
may  be  considered  upon  the  motion  for  new 
trial. 

Appellant  makes  IS  assignments  of  error, 
under  which  It  is  urged,  among  other  things: 
(1)  That  a  district  court  has  no  power  to 
appoint  a  special  prosecuting  attorney  to  ap- 
pear and  prosecute  crlmfnal  actions  pending 
in  a  Justice's  court  or  to  appear  In  any  ac- 
tion or  proceeding  not  pending  In  or  tiefore 
such  district  court ;  (2)  that,  if  the  district 
-court  has  such  power.  It  must  appear  that 
the  Justice  or  probate  Judge  requested  the 
prosecuting  attorney  to  appear  and  prosecute 
such  action  in  such  court;  (3)  that  a  dis- 
trict Judge  has  no  power  to  appoint  a  spe- 
cial prosecuting  attorney  at  chambers  or  in 
any  other  manner  than  In  open  court;  (4) 
that  it  Is  essential  to  the  validity  of  an  or- 
der appointing  a  special  prosecuting  attorney 
that  the  order  recite  the  reasons  therefor 
and  be  entered  In  the  minutes  of  the  court; 
and  (5)  that  the  prosecuting  attorney  had 
no  power  to  enter  Into  the  stipulation  of 
facts  dated  October  21,  1918,  with  counsel 
for  plaintlfF,  or  to  bind  the  county  by  such 
stipulation,  but  it  was  necessary  that  said 
action  be  tried  anew  in  the  district  court  on 
api)eal  from  the  probate  court. 

0.  S.  I  8654,  provides: 

"When  there  is  no  prosecuting  attorney  for 
the  county,  or  when  he  is  absent  from  the  court, 
or  when  he  has  acted  as  counsel  or  attorney 
for  a  party  accused  in  relation  to  the  matter 
of  which  the  accused  stands  charged,  and  for 
which  he  is  to  be  tried  on  a  criminal  charge, 
or  when  he  is  near  of  Icin  to  the  party  to  be 
tried  on  a  criminal  charge,  or  when  he  is  unable 
<o  attend  to  his  duties,  the  district  court  may,   proeecuta  all  criminal  actions  pending  bo- 


by  an  order  entered  In  its  minutes,  stating  the 
cause  therefor,  appoint  some  suitable  person 
to  perform  for  the  time  being,  or  for  the  trial 
of  such  accused  person,  the  duties  of  such 
prosecuting  attorney,  and  the  person  so  ap- 
pointed has  all  the  powers  of  the  prosecuting 
attorney,  while  so  acting  as  such." 

[2]  Under  section  8654,  supra,  the  district 
court  may  appoint,  under  the  (drcumstances 
and  in  the  manner  provided,  a  suitable  per- 
son to  perform,  for  the  time  being,  or  for 
the  trial  of  an  accused  person,  the  duties  of 
the  duly  elected  and  qualified  prosecuting  at- 
torney, and  while  in  the  performance  of  such 
duties  he  may  exercise  all  the  powers  of  sndi 
prosecuting  attorney.  The  appointment  in 
the  instant  case  was  not  made  for  the  pur- 
jfoee  of  performing  the  duties  of  the  prose- 
cuting attorney  in  the  district  court,  or  be- 
fore a  grand  Jury,  but  was  attempted  to  be 
made,  upon  an  ex  parte  application,  to  con- 
duct certain  prosecutions  of  criminal  cases 
then  pending  in  a  Justice's  court.  The  de- 
cisions cited  by  counsel  are  therefore  not 
decisive  of  the  questions  involved  here,  and 
it  is  unnecessary,  in  disposing  of  this  case, 
to  decide  whether,  nnder  the  provisions  of 
section  8654,  supra,  the  power  of  district 
courts  to  appoint  special  prosecuting  attor- 
neys Is  limited  to  cases  pending  In  such  dis- 
trict courts  or  under  investigation  by  a 
grand  Jury. 

0.  S.  1 8656,  prescribing  the  duties  of  prose- 
cuting attorneys,  provides,  among  other 
things,  that: 

"It  is  the  duty  of  the  prosecuting  attorney: 
"1.  To  prosecute  or  defend  all  actions,  appli- 
cations or  motions,  dvil  or  criminal,  in  the  dis- 
trict court  of  his  county  in  which  the  people 
or  the  state  or  the  county  are  interested,  or 
are  a  party;  and  when  the  place  of  trial  is 
changed  in  any  snch  action  or  proceeding  to 
another  county,  he  most  prosecute  or  defend 
the  same  in  such  other  county. 

"2.  To  prosecute  all  criminal  actions  before 
the  probate  and  Justices'  courts  of  his  county 
when  called  npon  by  said  courts,  and  upon  the 
request  of  magistrates  to  conduct  criminal  ex- 
aminations which  may  be  had  before  snch  mag- 
istrates, and  to  prosecute  or  defend  all  civfl 
adtions  before  the  probate  and  justices'  courts 
of  the  county,  in  which  the  people  or  the  state 
or  the  county  are  interested  or  a  party." 

It  will  be  observed  that,  under  subd.  1  of 
section  3655,  supra,  it  is  made  the  imperative 
duty  of  the  prosecuting  attorney  to  prosecute 
or  defend  all  actions,  applications,  or  mo- 
tions, civil  or  criminal  In  the  district  court; 
but,  nnder  the  proTisions  of  subdivision  2, 
no  duty  rests  upon  him  to  prosecute  criminal 
actions  before  a  probate  or  Justice's  court 
unless  called  upon  by  said  courts,  or  to  con- 
duct criminal  examinations  before  a  com- 
mitting magistrate  unless  requested  so  to  do 
by  the  magistrate. 

[3]  While   the  prosecuting   attorney   may 
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fore  tbe  probate  and  Juetlces'  courts,  and 
conduct  preliminary  examinations  before 
committing  magistrates,  no  duty  rests  upon 
him  to  do  so  In  the  absence  of  a  request  by 
sncb  court  or  magistrate.  Conceding,  for 
the  purpose  of  di^osing  of  this  case,  that 
the  district  court  has  authority  to  appoint 
a  special  prosecuting  attorney  to  prosecute 
cases  pending  before  a  probate  or  Justice's 
court,  and  to  conduct  preliminary  examina- 
tions before  committing  magistrates,  it  must 
first  be  made  to  appear  that  a  duty  rests 
upon  the  prosecuting  attorney  to  prosecute 
such  actions  or  conduct  such  examinations. 
In  this  case  it  does  not  appear  that  the  jus- 
tice requested  the  prosecuting  attorney  to 
appear  and  prosecute  the  cases  pending  In 
his  court,  nor  is  any  necessity  therefor 
diown.  A  reasonable  interpretation  of  the 
statutes  would  In  no  event  authorize  the 
district  court  to  appoint  a  special  prosecutor 
to  perform  an  act  which  it  was  not  the  duty 
of  the  duly  elected  and  qualified  prosecuting 
attorney  to  perform,  thereby  creating  an  in- 
debtedness against  the  county. 

[4]  Respondent's  right  to  recover  is  based 
upon  the  order  of  the  judge  appointing  him, 
which  reads  as.  follows,  omitting  the  title  of 
court  and  cause: 

"Upon  reading  and  filing  the  affidavit  of  B.  B. 
Dampier,  and  his  application  for  a  special  pros- 
ecutor to  represent  the  state  in  the  above 
case,  it  appearing  to  the  satisfaction  of  the 
court  that  such  an  appointment  is  necessary, 
and  sufficient  reasons  exist  therefor,  it  is 
hereby  ordered  that  Homer  C.  Mills  be,  and  he 
is  hereby,  appointed  special  prosecuting  attor- 
ney in  and  for  Minidoka  county,  state  of  Idaho, 
to  appear  for  and  on  behalf  of  the  state  of 
Idaho  and  to  prosecute  the  above-mentioned 
case  and  tbe  case  of  State  of  Idaho  v.  Hiram 
Thompson  upon  a  charge  of  false  impriaonment, 
and  the  case  of  State  of  Idaho  y.  Hiram 
Thompson  on  tbe  charge  of  willfully  delaying 
to  take  a  prisoner  before  a  magistrate;  and 
such  prosecuting  attorney  is  further  anthorized 
to  do  any  and  all  tilings  connected  therewith 
the  same  as  though  he  were  the  regular  prose- 
cuting attorney  in  and  for  Minidoka  county. 

"Dated  at  chambers  at  Albion,  Idaho,  this  9th 
(12th)  day  of  April,  1918. 

"Wm.  A.  Babcock,  District  Judge." 

This  order  was  made  by  the  district  judge 
at  chambers,  and,  inasmuch  as  no  such  pow- 
er is  granted  to  district  judges  at  chambers 
nnder  the  provisions  of  O.  S.  t  6493,  we  think 
the  making  of  the  order  was  dearly  beyond 
the  powor  of  the  Judge,  and  the  order  is 
therefore  roid.  The  power  to  appoint  a  spe- 
cial prosecuting  attorney  is  statutory,  as  well 
as  the  power  to  remove  or  suspend  such  offi- 
cer. The  court  has  no  authority  to  make 
such  appointment  except  in  the  manner  pre- 
scribed by  the  statute,  and,  where  the  stat- 
ute provides  that  the  district  court  may  make 
sa(!h  appointment.  It  does  not  f<Alow  that 
tbe  district  judge  may  make  tbe  appointment 
at  chambers.   It  must  be  tbe  act  «C  tlie  conrt; 


and  to  be  valid  It  must  ai>pear  of  record,  for 
courts  speak  only  by  their  records.  Joyner 
V.  State,  78  Ala.  448. 

If  the  above  order  Is  void,  there  was  no 
valid  appointment  made,  and  the  county  is 
not  liable.  In  the  case  of  State  v.  Barber, 
13  Idaho,  65,  88  Pac  418,  a  motion  was  made 
to  set  aside  the  indictment  upon  the  ground 
that  the  order  made  by  the  court  appointing 
a  special  prosecuting  attorney  was  void.  The 
order  made  in  that  case  Is  as  follows: 

"It  appearing  to  the  conrt  that  a  necessity 
exists  therefor,  the  prosecuting  attorney  being 
engaged  in  other  matters,  tbe  conrt  orders  that 
Bertram  S.  Varian  is  appointed  prosecuting 
attorney  to  attend  upon  and  perform  the  duties 
of  prosecuting  attorney  with  the  grand  jury 
during  this  term  of  court  at  a  compensation  to 
be  fixed  hereafter  by  the  court.'' 

The  order  in  the  case  under  consideration 
is  subject  to  the  same  attach,  and  is  void 
for  the  same  reasons  as  given  by  this  conrt 
in  State  v.  Barber.  In  the  course  of  that 
opinion  this  court  said: 

"  *  •  •  The  important  question  presented 
by  this  motion  is:  Was  there  any  reason  given 
in  the  order  why  Mr.  Rhea  should  not  perform 
all  the  duties  of  his  office?  The  necessity 
therefor,  as  stated  in  the  order,  must  be  cou- 
pled with  a  reason  based  on  some  provision  of 
the  statute,  and  the  fact  that  the  'county  at- 
torney was  engaged  in  other  matters'  is  not 
one  of  the  reasons  given  by  section  2  for  the 
appointment  of  an  attorney  who  lias  all  the 
powers  of  the  conn^  attorney  while  so  acting 
as  sncb.'  •  •  •  The  section  requires  that 
the  order  must  show  the  disquallflcation  or  in- 
ability of  the  county  attorney  to  act  in  some 
particular  matter  connected  with  his  office  or 
the  duties  thereof.  •  •  •  It  is  not  enough  to 
say  that  the  court  would  not  make  the  order 
unless  there  was  good  reason  for  It;  *  *  * 
hot  the  Legislature,  by  section  2,  was  careful  in 
fixing  the  only  conditions  under  which  the  court 
may  appoint  an  attorney  to  perform  tbe  da- 
ties  of  the  county  attorney.    •    •    •" 

[5]  In  order  for  the  appointment  to  be  val- 
id, the  reasons  for  such  appointment  must  be 
set  out  and  be  entered  In  tbe  minutes  of  the 
court  In  other  words,  there  must  be  a  Ju- 
dicial determination. of  the  disquallflcatioit 
of  the  prosecatlns  attorney,  and  a  minute  en- 
try must  be  made  thereof  in  open  court.  Tbe 
order  appointing  respondent  wholly  fails  to 
set  out  any  reason.  It  merely  states,  ."It 
appearing  to  the  satlsfactioii  of  the  oonrt" 
that  such  appointment  is  necessary.  This  Is 
no  reason  that  would  justify  tbe  order  sus- 
pending the  duly  elected  county  prosecuting 
attorney  and  appointing  in  bis  stead  a  special 
prosecuting  attorney.  Kven  though  a  neces- 
sity for  sudi  appointment  exists,  unless  the 
order  states  the  reason  therefor,  tbe  ap- 
pointment would  be  void. 

[6]  Finally,  it  Is  urged  that  the  proaecntlng 
attorney  had  no  power  to  enter  Into  the  stip- 
ulation of  facts  above  referred  to^  or  to  Mnd 
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the  county  therein,  bat  that  It  was  neces- 
sary that  the  action  be  tried  anew  In  the 
district  court  on  appeal  from  the  probate 
court,  and  this  question  must  also  be  de- 
cided In  appellants'  favor. 

This  court  held  In  Clyne  t.  Bingham  Goon- 
ty,  7  Idaho,  78,  60  Pac.  76,  that:       . 

"County  attorneys  cannot  limit  the  jurisdic- 
tion of  the  district  court  or  of  this  court,  by 
stipulation  or  otherwise,  or  relieve  either  of 
said  courts  of  duties  enjoined  by  positive  stat- 
ute. •  •  •  It  is  not  a  matter  between  the 
county  attorney  and  the  respondent.  The  pub- 
lic, the  taxpayers— those  who  'bear  the  burden 
in  the  heat  of  the  day' — have  some  rights  in  the 
premises,  which  cannot  be  frittered  away  by  the 
county  attorney." 

To  bold  socb  a  stipulation  to  be  btDding, 
either  upon  the  district  court,  this  court,  or 
the  county,  might  result  In  Injustice  to  the 
taziwyerB,  by  extracting  funds  from  the 
county  treasury  when  wholly  unwarranted 
by  the  statutes  of  tids  state. 

We  have  carefully  examined  the  record  iif 
tUs  case,  and  have  reached  the  concloaion 
that  under  no  rircumstances  can  this  action 
be  sustained  In  the  fbce  of  the  record. 

From  what  has  been  said,  it  follows  that 
the  order  denying  the  motion  for  new  trial 
should  be  reversed,  and  the  cause  should  be 
remanded  to  the  district  court,  with  Instruc- 
tions to  enter  up  a  judgment  in  favor  of  ap- 
pellants. It  is  so  ordered.  Costs  are  award- 
ed to  appellants. 

HXCE,  C.  J.,  and  MCCARTHY,  DUNN,  and 
I/EE,  JJ.,  concur. 


CORCORAN  V.  DODGE  et  al.    (No.  2517.)* 
(Supreme  Court  of  Nevada.    March  6,  1922.) 

1.  Appeal  and  error  <&=>536— Bill  of  •xoaptlOM 
should  be  Indorsed  as  such. 

Under  St.  1915,  c.  142,  substituting  bills  of 
exceptions  for  the  statement  on  appeal,  a  bill 
of  exceptions  should  be  indorsed  as  such. 

2.  Appeal  and  error  <S=>ei3(l)— Bill  of  exoep> 
tions  oertHled  to  by.offioial  stenographer  can- 
net  be  eonsldered. 

Under  St.  1915,  c  142,  providing  that  a 
bill  of  exceptions  must  be  settled  by  stipulation 
of  counsel  or  by  the  trial  court,  a  bill  of  ex- 
ceptions, certified  to  by  the  official  stenog- 
rapher as  being  a  correct  transcript  of  the  evi- 
dence, has  uo  place  in  the  record,  and  cannot 
be  considered  on  appeal. 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  Frank  P.  Langan,  Judge. 

Action  by  May  U  Corcoran  against  E.  B. 
Dodge  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 


A.  Grant  Miller,  of  Beno,  for  appellant. 
Dodge  ft  Barry,  of  Bono,  for  respondents. 

COLEMAN,  J.  [1]  In  the  lower  court 
judgment  was  rendered  in  favor  of  defend- 
ants. The  plalntiCF  made  a  motion  for  a  new 
trial,  which  was -denied.  An  appeaMvas  tak- 
en from  that  order.  In  apt  time  relttondents 
made  a  motion  in  this  court  to  dismiss  the 
appeal,  for  the  rea8<Mi  that  no  bill  of  e;cc^>- 
tions  Is  made  a  part  of  the  ifecord.  There 
was  filed  with  the  clerk  of  the  court  what 
purports  to  be  two  volumes  comprising  the 
record  in  the  case.  Volume  1  consists  of  the 
record  proper — that  la,  the  judgment  roll. 
Volume  2  is  Indorsed  "Statement  and  Bill  of 
Exceptions  on  Af^eal."  Right  here  let  us 
say  that  prior  to  the  act  of  1915  (Stats.  1915, 
p.  164)  the  "Statement  on  Appeal"  served  the 
identical  purpose  now  served  by  a  bin  of  ex- 
ceptions ;  but,  as  was  said  in  the  case  of  GUI 
V.  Goldfleld  Cona  N.  Co.,  43  Ner.  1, 176  Pac. 
784, 184  Pac.  309,  the  "Statranent  on  Appear 
was  abolished,  and  bills  of  exceptions  sub- 
stituted therefor.  In  that  case  we  did  not 
say,  nor  did  we  Intend  to  say,  nor  do  we  now 
wish  to  be  understood  as  holding,  that  If  the 
testimony  taken  on  the  trial  of  a  case  is 
transcribed  and  approved  as  being  all  of  the 
testimony  in  the  case,  as  provided  in  the  act 
of  1915,  we  would  not  consider  It,  even  though 
indorsed  "Statement  on  Appeal."  That  is 
yet  an  open  question;  but,  whatever  might  be 
our  holding,  to  avoid  confusion,  attomeye 
should  endeavor  to  conform  to  the  spirit  of 
the  act,  and  indorse  as  such  what  purports 
to  be  a  bill  of  exceptions. 

[2]  That  which  may  in  fact  be  all  of  the 
evidence  in  the  case,  certified  to  by  the  of- 
ficial reporter  as  being  a  full,  accurate,  and 
complete  transcript  of  the  testimony,  as  taken 
at  the  trial,  does  not  In  fact  become  a  bill  of 
exceptions.  There  never  was  a  time  in  the 
history  of  this  state,  or  of  any  other  state,  so 
far  as  we  are  aware,  when  the  testimony 
taken  in  the  trial  of  a  case  could  be  consid- 
ered by  a  court  of  final  resort,  except  when 
settled  and  approved  as  being  a  full,  com- 
plete, and  correct  transcript  thereof,  either 
by  the  trial  judge  or  court  or  by  stipulation 
of  the  parties.  And  the  reason  for  this  seems 
too  obvious  to  caU  for  any  comment  Should 
the  preparation  of  such  a  document  be  left 
to  the  complaining  party  alone?  May  he  pre- 
sent his  individual  bill  of  exceptions,  and 
leave  it  to  the  other  party  to  present  a  dif- 
ferent one?  Or  in  case  it  be  a  triangular  pro- 
ceeding, or  one  In  which  several  parties  are 
joined,  may  there  be  as  many  bUls  of  excess 
tions  as  there  are  parties  claiming  conflicting 
Interests?  The  inquiry  suggests  its  own  an- 
swer. Authority  must  be  lodged  somewhere 
to  settle  a  bill  of  exceptions,  for  there  can 
be  only  one.  This  authority  Is  lodged  by  the 
statute  of  1915  primarily  in  the  parties,  and 
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finally  in  the  trial  judge  or  In  tbe  court. 
There  can  be  no  bill  of  exceptions  until  it 
has  been  approved  in  one  of  the  ways  indi- 
cated by  the  statute.  The  so-called  "State- 
ment and  Bill  of  Exceptions  on  Appeal"  in 
this  case  is  certified  to  by  the  of&cial  report- 
er as  being  a  correct  transcript  of  the  evi- 
dence, bfl  it  is  not  settled  as  a  bill  of  ex- 
ertions, or  as  anything  else,  by  the  parties, 
the  trial  Judge,  or  the  court  Hence  it  has 
no  place  in  tbe  record,  and  cannot  be  con- 
sidered by  this  court  for  any  purpose  what- 
soever. 

It  is  true,  as  said  by  counsel  tor  appellant 
in  his  brief,  that  it  is  the  general  policy  of 
the  courts  to  permit  a  hearing  on  the  merits 
when  it  can  be  reasonably  done.  Such  is  the 
oft-repeated  sentiment  of  this  court,  but  by 
such  expression  it  was  never  contemplated 
that  it  could  be  "reasonably  done"  when  the 
evidence  taken  in  the  trial  of  a  case  is  not 
presented  in  a  bill  of  exceptions  authenticat- 
ed as  provided  by  statute.  To  countenance 
for  one  moment  any  other  practice  would  be 
to  throw  open  wide  the  door  for  the  practice 
of  imposition  upon  this  court,  and  leave,  in- 
stead of  a  plain,  simple  method  of  presenting 
tbe  evidence  in  a  case,  confusion  and  chaos. 

Tbe  ideas  which  we  have  expressed  are  in 
accord  with  the  theory  and  practice  of  the 
legal  profession  generally  and  the  universal 
rulings  of  this  court  In  fact,  untU  recently, 
we  have  never  heard  It  even  intimated  that 
the  oral  testimony  taken  in  a  case  could  be 
made  a  part  of  the  record  except  by  stipula- 
tion of  counsel  or  approval  of  the  trial  Judge 
or  court  The  point  in  question  was  deter- 
mined in  the  very  recent  case  of  Mexican  D. 

k  D.  Co.  V.  Schulta,  45  Nev. ,  201  Pac.  548, 

and  the  views  therein  expressed,  so  far  as 
applicable,  have  been  adhered  to  In  the  case 
of  Rickey  t.  Douglas  M.  &  P.  Co.,  45  Nev. 
-—,  204  Paa  C04^  Just  decided. 

A  clear  exposition  of  tbe  rule,  as  practical- 
ly universally  recognized,  as  shown  by  the 
citations,  is  stated  in  4  O.  J.  180,  as  follows : 

"BulingB  and  dedsion  of  the  lower  court,  the 
correctness  of  which  cannot  be  determined  from 
the  record  proper,  must  be  made  a  part  of  the 
transcript  by  a  biU  of  exceptions,  case,  state- 
ment of  facts,  or  other  mode  prescribed  by  the 
statute,  in  order  to  secnre  their  review  by  the 
appellate  court;  and,  unless  such  rulings  of 
the  lower  court  the  correctness  of  which  can- 
not be  determined  from  the  record  proper  are 
thus  made  a  part  of  the  record  on  appeal,  tbe 
appellate  court  will  consider  only  those  errors 
that  are  shown  by  the  judgment  roll  or  record 
proper,  such  as  the  sufficiency  of  the  pleadings 
and  findings  of  fact  to  support  the  verdict  or 
judgment" 

No  error  appearing  In  tlie  record  proper,  it 
la  ordered  that  the  jndgmoit  be  affirmed. 

8AMDBBS,  O.  J.,  and  DUCKER,  J.,  con- 
cnr. 


MOORE  V.  HUMBOLDT  COUNTY. 
(No.  2530.) 

(Supreme  Court  of  Nevada.    Mardi  8,  1922L) 

1.  Statutes  «s»l02(4)— Local  and  special  law 
reducing  pay  of  constable  is  not  prohibited. 

Const,  art  4,  |  20,  prohibiting  the  enact- 
ment of  local  or  special  laws  in  any  of  the  enu- 
merated cases,  not  including  the  creation  or 
abolition  of  the  office  of  constable  nor  the  regu- 
lation of  his  salary,  and  providing  that  nothing 
therein  shall  be  construed  to  deny  or  restrict 
the  power  of  the  Legislature  to  establish  and 
regulate  the  compensation  and  fees  of  coimtjr 
and  township  officers,  manifestly  does  not  pro- 
hibit the  enactment  of  a  local  and  special  law 
reducing  the  pay  of  a  constable. 

2.  Sheriffs  and  oonstablet  T^8  OWoa  of  eoa* 
•table  is  Dot  "oonstitntlonal  oflloe." 

Tbe  office  of  constable  la  not  a  constitution- 
al office  witliin  the  rule  that  the  Legislature 
cannot  abolish  constitutional  offices. 

[Bd.  Note.— For  other  defioitiona,  see  Words 
and  Piurases,  Constitutional  Office  or  Officers.} 

3.  Offloers  «94,  100(2)— Leglslatara  ou  r^ 
dec*  salaries  of  or  ahelish  effioaa  Bot  ooa* 
stitotional. 

An  office  which  is  not  constitutional  can  be 
abolished  or  the  salary  thereof  reduced  by  the 
Legislature. 

Appeal  from  District  (3oart,  Humboldt 
County;    James  A.  Callahan,  Judge. 

Action  by  N.  P.  Hoore  against  Humboldt 
County.    Judgment  for  defendant  on  sustain- 
ing demurrer  to  the  complaint,  and  the  plain-  - 
tiff  appeals.    Afidrmed. 

Campbell  &  Robins,  of  Wlnnepincca,  for  ap- 
pellant 
L.  G.  Wilson,  Dist  Atty.,  of  Wlnnemacca, 

for  respondent 

COLEMAN,  J.  This  action  is  brought  t» 
recover  an  amount  alleged  to  be  due  the 
plaintiff  for  services  rendered  as  constable 
of  Union  township,  Humboldt  county,  Nev., 
for  a  period  of  a  little  more  than  two  months. 
It  is  alleged  In  the  complaint  that  at  the 
time  of  plaintiCTs  appointment  tbe  salary  of 
said  office  was  $150  per  month,  and  that  there- 
after the  Legislature  passed  an  act,  which 
was  approved  by  the  Governor,  fixing  the 
salary  at  ^.00  per  annum.  It  is  also  alleged 
that  a  claim  in  due  form  was  presented  to- 
the  board  of  county  commissioners  for  the 
amount  alleged  to  be  due,  and  that  the  said 
board  disallowed  the  same,  and  all  thereof 
save  and  except  an  amount  admitted  to  be 
due  under  the  terms  of  the  act  reducing  the 
salary.  The  complaint  prays  Judgment  in 
the  amount  stated  in  the  claim  presented  to 
said  board  by  the  plaintiff.  To  this  com- 
plaint a  demurrer  was  filed,  upon  the  groond 
that  the  complaint  does  not  state  a  cause  of 
action.     The  demurrer  was  sustained,  and 
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judgment  rendered  In  favor  of  the  defendant, 
from  which  plaintiff  has  appealed. 

While  aereral  reasons  are  urged  In  saj^rt 
of  the  contention  that  the  act  reducing  the 
salary  is  tinconstitntional,  they  may  be  con- 
sidered under  two  heads:  First,  that  the  act 
is  local  and  special,  and  TlolatiTe  of  the  ex- 
press provisions  of  the  Constitatlon ;  and, 
secondly,  that  the  office  of  constable  is  a  con- 
stitutional one,  and  cannot  be  abolished  by 
the  Legislature,  and  that  the  act  Is,  In  effect, 
an  abolition  of  the  office.  We  will  talce  up 
these  questions  in  the  order  named. 

[1]  There  is  no  ground  for  the  first  conten- 
tion. Article  4,  {  20,  of  the  C<»BtltutiOD, 
which  Is  the  provision  Imposing  an  inhibition 
against  the  enactment  of  local  or  qiedal 
laws,  reads: 

"The  Legislature  shall  not  pass  local  or  spe- 
cial laws  in  any  of  the  following  enumerated 
cases— That  is  to  say  [ennmerating  the  cases]." 

The  creation  or  alwUshing  of  the  office  of 
constable  is  not  one  of  the  cases  mentioned, 
nor  is  the  regulation  of  the  salary  of  a  con- 
stable one  of  the  enum»ated  cases  which 
come  within  such  Inhibition.  On  the  other 
hand,  the  con<dudlng  sentence  of  the  section 
mentioned  expressly  ^roTldes: 

"But  nothing  in  this  section  shall  be  eon- 
straed  to  deny  ftr  restrict  the  power  of  the  Leg- 
islature, to  establish  and  regulate  the  com- 
pensation and  fees  of  county  aind  township  offi- 
cers.   •   •    •" 

The  mere  reading  of  this  section  must  dis- 
pose of  the  contention. 

[2]  It  is  most  strenuously  urged  upon  our 
consideratl<m  that  the  purpose  of  the  act  In 
qnestlon  was  not  In  good  &lth  to  regulate 
the  salary,  but  to  so  cripple  the  efficient  ad- 
ministration of  the  office  as  to  result  in  its 
abolishment  A  strong  case  is  made  in  sup- 
port of  this  theory,  and  we  are  not  prepared 
to  say  that  there  is  no  merit  in  it  However, 
not  finding  it  necessary  to  determine  the 
question,  we  have  merely  given  It  a  cursory 
consideration.  Hence  we  will  assume,  for 
the  purposes  of  this  case,  without  so  decid- 
ing, that  the  contention  is  sound.  So  as- 
suming, we  are  unable  to  reach  the  conclu- 
sion that  the  Judgment  is  erroneous,  for 
the  reason  that  we  are  persuaded  not  only 
from  our  own  independent  study  of  the  ques- 
tion, but  from  a  due  regard  for  the  expres- 
sions of  this  court  by  our  worthy  predeces- 
sors, that  the  legislature  has  plenary  power 
in  the  matter  of  abolishing  the  office  of  con- 
stable. We  base  this  conclusion  upon  the 
fact  that  the  office  is  not  created  by  the  Con- 
stitution. We  might  rest  this  conclusion  up- 
on one  of  the  very  early  decisions  of  this 
court,  rendered  but  shordy  after  the  Consti- 
tution had  been  adopted,  and  concurred  in 
by  one  who  was  a  member  of  the  constitu- 
tional  convention,   fresh   from   inqtirationa 


partaken  of  therein.    In  that  decision  (State 
V.  TUford,  1  Nev.  240)  the  court  said: 

"The  Constitution  provides  for  the  election 
of  county  commissioners,  county  derks,  coun- 
ty recorders,  district  attoraeys,  sberilEs,  county 
surveyors,  and  public  administrators.  Such 
constitutional  offices,  the  Legislature  could  not 
abolish,  and  the  incumbents  would  have  the 
right  to  hold  until  1867.  As  to  other  county  of- 
fices, the  Legislature  is  allowed  by  the  Consti- 
tution to  create  or  abolish  them." 

Accepting  this  decision  as  oondusive  upon 
us,  we  must  hold  that  the  Legislature  can 
abolish  the  office  of  cmstable.  But  we  are 
not  confined  to  said  dedsion  for  authority  In 
support  of  this  conclusion,  for  in  State  v. 
Arrlngton,  18  Ner.  412,  417,  4  Fae.  786,  739, 
the  court  said: 

"•  •  •  The  tramera  of  the  Constitution 
decided  for  themselves  that  the  officers  named 
were  necessary  and  diould  be  elected  by  the 
people;  but  they  left  It  to  the  Legislature  to 
decide  as  to  the  necessity  of  additional  ones, 
whether  state,  county  or  township.    •    •    •  ■• 

We  do  not  question  the  correctness  of  the 
declsl<H>8  to  which  we  have  adverted,  nor  do 
we  see  how  they  can  be  questioned. 

This  disposes  of  the  eontentlon  that  the 
office  of  constable  cannot  be  abolished. 

[3]  It  Is  not  contended  that  an  office  which 
is  not  constitutional  cannot  be  abolished  or 
the  salary  thereof  reduced;  nor  could  such 
contention  be  made  by  one  familiar  with  the 
decisions  of  this  court  State  v.  Spinner,  22 
Nev.  213,  37  Pac.  837. 

The  Judgment  Is  clearly  right,  and  la  af- 
firmed. 

SANDBBS,  O.  J.,  and  DUCKHB,  J.,  concur. 


PAGE  V.  SUTTON.    (No.  2499.) 
(Supreme  Court  of  Nevada.    March  6,  1922.) 

1.  Appeal  and  error  «=»l050(i)— Admlstloa 
of  note  of  defendant's  partner  to  pay  hit 
abare  of  broker's  comnlsslon  sued  for  held 
not  prejudicial. 

In  action  by  a  broker  for  a  commission, 
where  plaintiff  gave  oral  testimony  that  de- 
fendant's partner  had  given  him  a  note  to  pay 
the  partner's  share  of  the  commisBion,  the  ad- 
mission of  the  note  in  evidence  was  not  preju- 
dicial. 

2.  New  trial  «s>IO-Eff6et  of  note  eatafallshed 
iqr  party  cannot  be  attaoked  by  him  on  motion 
for  new  trial. 

Where  defendant's  cross-examination  es- 
tablished the  existence  of  a  note  of  defendant's 
partner  to  pay  the  partner's  share  of  a  brok- 
er's commission,  defendant  may  not  qnestion 
the  execution  of  the  note  on  motion  for  a  new 
trial. 
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3.  App«al  and  MTor  «=>l  089(2)— Giving  latter 
to  Jury  with  exhibits  held  not  projudioial. 

Where  a  broker  suing  for  a  commisuon  tea- 
tified  on  cross-examination  that  defendant's 
partner  had  given  him  a  note  to  pay  the  part- 
ner's share  of  the  commission,  giving  to  the 
jury  by  mistake  a  letter  from  the  partner  to 
the  broker  acknowledging  indebtedness  for  mak- 
ing the  sale  and  the  execution  of  the  note, 
in  view  of  affidavits  by  the  nine  Jurors  who  re- 
turned the  verdict  that  the  jury  was  not  influ- 
enced by  the  letter,  was  not  prejudicial. 

4.  Brokers  «=»53— Broker  held  entitled  to  a 
oommiaelon  for  sale  of  mining  property  which 
was  transferred  to  eorporation  organized  by 
seller  and  stock  sold  to  purohaser. 

Where  defendant  agreed  to  pay  plaintiff,  a 
broker,  a  commiaaion  for  selling  mining  prop- 
erty, and  defendant  and  others  organised  a 
corporation  which  took  over  the  property,  and 
thereafter  the  stock  therein,  instead  of  the 
property,  was  sold  for  the  same  price  to  a  pur- 
chaser with  his  associates  whom  plaintiff  had 
interested  in  the  property,  plaintiff  was  entitled 
to  the  agreed  commission. 

Appeal  from  District  Court,  Persblng 
Oooaty ;  Jcuues  A,  Callalian,  Jndga 

Action  by  M.  H.  Page  against  Tbomaa 
Sntton.  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  plaintiff  appeals. 
Order  reversed. 

Lutber  EUdns  and  Bobbins,  Blklns  &  Van 
Fleet,  all  of  San  Francisco,  Cal.,  for  appel- 
lant 

Bootb  B.  Goodman,  of  Lovelock,  for  re- 
cpondent 

COIiBBiAN,  J.  Tbls  action  was  lnstlta^ 
ed  by  aivellant  to  recover  a  judgment  for 
commissions  alleged  to  bave  been  earned  aa 
a  broker  In  procarlng  a  purchaser  for  cer- 
tain mining  property  situated  near  Mill  City 
in  Pershing  county.  The  comjtelnt  con- 
tains two  counts,  one  upon  a  contract  and 
the  otber  upon  a  quantum  meruit  for  tbe 
value  of  services  rendered. 

Appellant  contends  that  respondent  repre- 
sented tbat  he  was  the  owner  of  or  control- 
led a  group  of  mining  claims  near  MiU  City, 
Pershing  county,  Nev.,  which  he  was  desir- 
ous of  selling,  and  that  it  was  agreed  be- 
tween them  that  plaintiff  should  use  bis  beat 
endeavors  to  procure  a  purchaser  therefor, 
and  that  in  the  event  of  his  success  the  de- 
fendant would  pay  plaintiff  a  commission  of 
10  per  cent  upon  the  selling  price;  tha^ 
plaintiff  thereafter  found  a  purchaser  for  said 
property,  for  the  sum  of  $125,000;  and  that 
one  Farreta,  one  of  the  defendant's  co-own- 
ers in  the  property,  settled  with  the  plain- 
tiff by  giving  him  a  note  for  $1,715.40,  which 
la  10  per  cent  of  the  amount  received  by 
said  Farreta  for  his  interest  Judgment 
is  demanded  In  the  sum  of  $10,714.60,  the 
difference  between  $12,500  (10  per  cent  of 


$12B,000)  and  the  amount  settled  for  by  Far- 
reta. The  jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  the  sum  demanded.  The 
court  granted  defendant's  motion  for  a  new 
trial,  and  this  appeal  Is  taken  ttom  tbat  or- 
der. 

Several  grounds  were  assigned  in  support 
of  the  motion  for  a  new  trial,  but  the  court 
based  Its  order  upon  two  grounds  only:  First 
for  error  In  admitting  In  evidence  the  note 
executed  by  Farreta;  and,  second,  because 
a  letter  written  by  Farreta,  though  not  in 
evidence,  was  through  mistake  handed  to  the 
jury  with  ezhllilts  in  the  case. 

We  think  the  eonrt  erred  in  granting  the 
motion  for  a  new  trial,  and  in  disposing  of 
this  matter  we  will  first  consider  the  position 
takm  by  the  court  wherein  it  hdd  that  er- 
ror waa  committed  In  admitting  In  evldenoe 
the  note  executed  by  Farreta  In  payment  for 
his  share  of  the  commission  alleged  to  have 
been  earned  by  the  plaintiff  as  being  the  pro- 
curing cause  of  tke  aale.  The  evldtncje 
shows  that  plaintiff  was  a  man  who  had  been 
engaged  in  mining  for  about  87  years,  and 
who  had  been  instrumental  in  selling  several 
mines;  that  In  the  fall  of  1917  he  was  in- 
duced by  a  daughter  residing  near  Mill  City 
to  go  there  that  he  might  become  acquainted 
with  the  mineral  resources  of  the  section, 
with  a  vlqw  of  making  a  sale  of  some  of  tb« 
properties  there  located;  that  he  was  put  in 
charge  of  the  work  carried  on  by  the  de- 
fendant upon  his  property,  and  near  the 
first  of  1918,  being  threatened  with  pleurisy, 
decided  to  go  to  his  home  in  San  Frandsoo 
untU  his  bealth  should  be  restored;  and 
that  the  defendant  took  him  from  the  mines 
to  the  railroad  station  at  Imlay.  The  plain- 
tiff testified  that  on  tbe  way  to  Imlay  he 
broached  to  the  defendant  the  subject  of 
selling  the  property  in  question,  and  that  tbe 
defendant  then  told  him  that  he  controlled 
the  property  though  there  were  some  snutll 
interests  held  by  others,  and  that  he  would 
be  willing  to  sell,  and  would  allow  the  plain- 
tiff 10  per  cent  commission  if  he  found  a 
satisfactory  purchaser. 

The  undisputed  evidence  shows  that  In  the 
latter  part  of  January  or  early  in  February 
after  plaintiff  had  recovered  auffidently  to 
oiable  him  to  leave  the  house,  he  saw  Mr. 
B.  S.  Shanklln,  a  mining  engineer,  whose  as- 
sistance he  solicited  in  finding  a  pnrdiaser 
for  the  property,  after  which  be  returne<i  to 
the  property;  tbat  Mr.  Shanklln  agreed  to 
assist  in  finding  a  purchaser,  and  pursuant 
thereto  interviewed  Mr.  Wm.  J.  lorlns.  a 
mining  man  of  San  B^andaco,  and  acquaint- 
ed him  with  the  Sntton  property;  that  as  a 
consequence  of  investigations,  and  negotia- 
tions with  Mr.  Ixtrlng,  he  (Shanklln)  made 
a  trip  to  inspect  the  Mill  City  iNroperty,  and 
immedlatdy  tied  up  several  properties  (not 
including   the   Sntton   property),    and    tde- 
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grapbed  and  wrote  L.oring  to  come  up  and 
Inspect  tbe  country;  ibat  Loring  arriTed  at 
the  Sutton  property  about  March  6,  and  in 
company  wltb  plaintiff,  Shanklin,  and  oth- 
ers, spent  two  or  three  days  In  looking  over 
It  and  other  properties;  that* on  March  19, 
1918,  Loring  wrote  a  letter  to  Shanklln, 
wherein  he  ontUned  a  plan  ol  organizing  a 
company  to  take  over  various  mining  prop- 
erties at  Myi  City,  and  specifically  allnded 
to  the  "Satton  group,"  tbe  iHroperty  which 
it  is  alleged  plaintiff  was  instrumental  in 
selling.  After  Ixnring  had  inspected  the 
properties,  he  went  to  Lovelock,  where  he 
met  the  defendant  Thereafter  a  company 
was  organized  by  the  defendant  and  others 
which  took  one  the  Snttoil  group,  and  some 
time  subsequently  thereto  Loring  and  bis  as- 
sociates purchased  the  stock  in  the  company 
so  organized  for  the  sum  of  $125,000. 

As  stated,  the  foregoing  facts  are  not  dis- 
puted, except  that  the  defendant  denies  hav- 
ing employed  or  authorised  tbe  plalntiil  to. 
find  a  purchaser  for  the  "Sutton  group." 
The  defense  made,  in  addition  to  this  de- 
nial, is  that  the  sale  which  was  made  was 
brou^t  about  by  one  S^erstrom,  rather 
than  by  the  plaintiff. 

Hie  only  question  for  the  Jury  to  deter- 
mine was  as  to  whether  or  not  the  contract 
of  employment  as  alleged  was  shown,  or.  In 
case  it  did  not  so  find,  whether  plaintiff  ren- 
dered services  in  finding  a  purchaser  for  the 
property,  of  which  the  defendant  had  avail- 
ed himself.  There  is  no  dispute  as  to  the 
value  of  the  services.  If  it  be  found  that 
they  were  rendered. 

We  may  say  here  that  the  affidavits  of  ten 
of  tbe  members  of  the  Jury  were  filed,  and 
considered  upon  the  motion  for  a  new  trial, 
no  one  of  which  tends  to  show  that  the  Jury 
was'  in  the  least  influenced  by  the  letter  in 
question,  wlille  nine  of  them  emphatically 
state  that  they  were  not  influenced  by  it. 
Of  course,  it  is  a  well-known  rule  that  a  Ju- 
ror cannot  be  beard  to  Impeach  his  own  ver- 
dict; but  we  do  not  think  the  rule  applies  in 
this  situation,  as  the  affidavits  did  not  tend 
to  impeach-  it  Southern  Nevada  O.  &  8. 
M.  Co.  V.  Holmes  M.  Co.,  27  Nev.  107,  78  Pac. 
7S9,  103  Am.  St  Rep.  769. 

[11  Let  US  inquire  whether  the  <»>urt  did, 
in  fact,  err  in  admitting  in  evidence  the  Far- 
reta  note;  and,  if  so,  whether  the  defendant 
was  prejudiced  thereby.  The  fact  is  that 
tlie  plaintiff,  in  response  to  questions  pro- 
pounded by  counsel  for  defendant,  gave  oral 
testimony  to  tbe  effect  that  he  had  received 
a  note  from  Mr.  Farreta  for  his  share  of 
the  commission.  We  quote  from  plaintiff's 
cross-examination : 

"Q.  How  do  yoQ  know  that  yourself?  A  Be- 
cause I  heard  it  through  Mr.  Farreta;  he  told 
me  himself  that  when  Mr.  Loring  bought  he  put 
Us  pro  rata  toward  the  debts  they  owed. 

"Q.  Tim  yon  did  have  a  talk  with  Mr.  far- 


reta about  tUa  sale?  A  That  waa  the  time 
when  Mr.  Farreta  waa  in  San  Francisco  and 
gave  me  the  note,  promissory  note  for  $1,715^ 
He  told  me  he  had  no  inoney  to  pay  me,  but 
he  had  agreed  with  Mr.  Sutton  to  pay  me  the 
commission,  and  asked  me  if  I  would  accept 
his  note. 

"Q.  And  isn't  it  a  fact  that  at  the  time  you 
accepted  the  note  you  said  you  merely  wanted 
the  note  to  use  in  the  ease  against  Mr.  Sutton 
and  would  return  it  to  him?  A.  I  made  no 
such  remark. 

"Q.  Did  Mr.  Farreta  pay  the  note?  A.  I  un- 
derstand since  I  came  here  that  Mr.  Farreta 
gave  me  a  Judgment  for  the  note.  I  am  not  a 
lawyer,  so  I  do  not  understand  Just  what  that 
means." 

Tiila  witness  also  testified; 

"A.  Because  at  our  meeting  in  San  Frandlsco 
on  Post  street,  Mr.  Farreta  said  that  Mr.  Sut- 
ton did  say  to  them  that  he  gave  me  a  contract 
that  he  would  pay  me  a  commission,  and  that 
it  was  satiafactory  to  him,  that  he  would  pay 
it;  that  is  why  I  demanded  the  money  after- 
wards separately  from  Mr.  Farreta." 

[2]  There  is  much  more  testimony  by  this 
witness,  brought  out  by  counsel  tor  defend- 
ant relative  to  the  note.  In  fact,  as  said 
by  counsel  for  appellant  he  seemed  loath  to 
abandon  this  line  of  inquiry.  The  execution 
of  the  note  stands  unquestioned  and  over- 
whelmingly established  by  the  defendant 
himself.  Be  could  not  on  tbe  motion  for  a 
new  trial  question  its  execution.  By  bis 
own  efforts  be  bad  shown  Its  existence. 

The  existence  of  'the  note  having  been 
overwhelmingly  established  by  the  testimony 
brought  out  by  counsel  for  the  defendant, 
and  that  it  bad  been  executed  for  Farreta's 
share  of  the  commission  alleged  to  have  been 
earned  by  the  plaintiff,  pursuant  to  an  un- 
derstanding with  Sutton  himself,  we  cannot 
see  how  it  can  be  aaid  that  the  note,  which 
was  but  cumulative  evidence  of  what  had 
been  proven  by  undisputed  testimony  upon 
the  inquiry  of  counsel  for  defendant,  could 
have  prejudiced  the  defendant.  The  learned 
trial  Judge,  In  bla  written  opinion,  dwells 
upon  the  fact  that  counsel  for  the  plain- 
tiff in  tbe  closing  argument  'Maintained  in 
substance  that  since  Farreta  bad  performed 
his  portion  of  the  obligation  flowing  from 
the  contract  there  was  no  reason  why  the 
defendant  should  not  be  compelled  to  pay  the 
remainder  of  the  obligation."  No  doubt 
counsel  made  most  of  this,  btit  it  was  a  fact 
shown  by  counsel  for  defendant  on  cross- 
examination,  and  remained  undisputed.  The 
same  argument  could  have  been  urged  with 
as  much  forces  in  view  of  such  oral  testi- 
mony, had  tbe  note  not  been  Introduced  in 
evidence.  The  existence  of  the  note  having 
been  overwhelmingly  shown,  without  ques- 
tion, it  would  be  going  too  far.  In  view  of  the 
entire  record,  to  assume  that  the  mere  ocu- 
lar evidence  of  such  undisputed  fact  could 
have  prejudiced  the  defendaatf 
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[3]  We  come  now  to  consider  the  second 
around  upon  which  the  court  based  its  ac- 
tion in  granting  a  motion  for  a  new  trial, 
namely,  the  fact  that  the  Farreta  letter  was, 
through  a  mistake,  handed  to  the  Jury  along 
with  the  ezhibita.  This  letter  is  nothing 
more  than  an  acknowledgment  by  Mr.  Far- 
reta of  his  Indebtedness  to  the  plaintiff  for 
bis  share  of  the  commission  upon  the  sale, 
and  of  the  execution  of  the  note  referred  to. 
The  learned  trial  Judge,  In'  his  written  opin- 
ion, says: 

"The  nine  jurors  who  found  the  verdict  made 
affidavits  to  the  effect  that  during  all  their 
deliberations,  the  balloting  stood  nine  to  two, 
nine  to  three,  or  eight  to  four  in  favor  of  the 
plaintiff,  and  that  the  verdict  was  not  influ- 
enced by  the  letter;  but  it  appears  that  during 
such  balloting,  the  amount  of  the  verdict  was 
not  considered  until  after  the  decisive  ballot 
was  taken." 

It  appears  that  the  idea  which  influenced 
the  court  In  considering  this  question  was 
solely  the  amount  of  "damages"  which  shonld 
h^ve  been  assessed  by  the  Jury.  It  may  be 
that  this  position  would  be  sound  but  for  the 
fact  that  there  was  never  a  controversy  as 
to  the  amount  of  the  verdict;  the  real  ques- 
tion was  whether  there  should  be  a  verdict 
In  any  amount,  since  the  defendant  denied 
all  liability.  Under  all  of  the  testhnony,  it 
is  clear  that  if  there  should  have  been  a 
verdict  in  any  amount,  that  named  by  the 
Jury  was  the  correct  sum.  In  view  of  the 
fact  that  the  letter  was  simply  a  written 
statement  of  the  undisputed  oral  testimony 
given  by  the  plaintiff  on  cross-examination, 
the  letter  could  not  have  been  prejudicial. 

[4]  Coming  now  to  the  contention  that  Mr. 
Segerstrom  was  the  procuring  cause  of  the 
sale,  we  wish  to  say  that  there  Is  nothing  in 
the  evidence  to  warrant  the  suggestion ;  it 
Is  a  mere  subterfuge.  Mr.  Loring,  in  his  let- 
ter of  March  19,  1918,  to  Mr.  Shanklln,  in- 
formed the  latter  that  Segerstrom  was  in- 
terested with  him  in  his  negotiations  tor  the 
Mill  City  property;  whereas,  Segerstrom 
contends  tlutt  in  May,  1918,  he  negotiated 
with  the  defendant  and  his  associates  for 
the  sale  of  their  Interests  in  the  company 
then  owing  the  Sutton  properties.  Conced- 
ing that  a  company  was  organized  after  Mr. 
Page  had  been  employed  to  procure  a  pur- 
chaser for  the  property,  and  that  the  proi>- 
erty  was  In  fact  transferred  to  the  corpora- 
tion and  the  stock  in  the  company  sold  to 
Loring  instead  of  the  property  itself,  to 
hold  that  the  plaintiff  could  not  recover  be- 
cause of  this  fact  would  be  to  put  a  premi- 
um upon  chicanery.  To  approve  such  a  the- 
ory would  enable  a  seller  of  property  through 
an  agent  to  defeat  a  dalm  for  commission  in 
every  instance.  All  the  .principal  would 
have  to  do  would  be  to  organize  a  corpora- 
tion   to    take   over    the   property   and    then 


transfer  the  sto<&  No  sadi  transaction 
can  be  looked  upon  with  tolerance  by  a  court 
of  justice. 

We  have  examined  Hie  record  with  a  view 
of  ascertaining  whether  any  of  the  grounds 
assigned  as  •  basis  for  a  new  trial,  and 
which  were  not  specifically  considered  by 
the  trial  court,  have  merit  in  them,  and 
find  none.  We  are  of  the  opinion  that  tbe 
order  appealed  from  should  be  ][j{eversed,  and 
that  judgment  shonld  be  rendered  upon  tba 
verdict  returned  by  the  Jury. 

It  Is  so  ordered. 

SANDEKS,  0.  X.  and  DnOEXB,  J.,  con- 
cur. 


PARKS  V.  WESTERN  UNION  TELEGRAPH 
CO.     (No.  2476.) 

(Supreme  Court  of  Nevada.    March  6,  1922.) 

1.  Appeal  and  mror  ^s>830(l)  —  Rehearlnga 
not  granted  aa  matter  of  right 

Rehearings  are  not  granted  as  a  matter  of 
right,  and  are  not  allowed  for  the  purpose  of 
reargument,  unless  there  is  reasonable  prob- 
ability that  the  court  may  have  arrived  at  an 
erroneous  conclusion,  or  overlooked  some  im- 
portant question  which  was  necessary  to  be 
determined  in  order  to  arrive  at  a  full  and 
proper  nnderstanding  of  the  case. 

2.  Pleading  «s>  1 22— Contract  Incident  to  ao- 
ceptanoe  of  message  for  delivery  presump- 
tively within  knowledge  of  telegraph  com- 
pany, and  not  to  be  denied  on  Information  and 
belief. 

Where  a  telegraph  company  admitted  in  its 
answer  accepting  a  message  for  delivery,  the 
making  of  a  contract  at  that  time  was  cer- 
tainly presumptively  within  its  knowledge,  and 
it  could  not  deny  the  contract  alleged  in  the 
complaint  upon  information  and  belief. 

3.  Pleading  «=>I3I  —  Plea  In  eonfeMlon  and 
avoidance  Implies  that  but  for  the  avoidance 
the  action  may  be  maintained. 

Where  an  answer  seeks  to  avoid  the  com- 
plaint by  new  matter,  it  must  confess  directly 
or  by  implication  that,  but  for  the  avoidance 
contained  in  it,  the  action  may  be  maintained, 
but  denials  and  avoidances  are  not  necessarily 
inconsistent,  and  a  defendant  cannot  be  requir- 
ed, as  a  condition  of  averring  new  matter,  to 
admit  facts  alleged  so  as  to  preclude  him  from 
denying  them  on  trial. 

4.  Pleading  «=3345( I)— Defense  or  damurrar, 
only  contingent  or  hypothetical,  Insuflldent 
upon  which  to  base  Judgment  on  pleadings. 

A  defense  or  demurrer,  which  is  not  posi- 
tive, but  only  contingent  or  hypothetical,  is 
insufScient  in  law  upon  which  to  base  a  Judg- 
ment on  the  pleadings. 

5.  Pleading  ®=>i30— Mere  statement  of  Incon- 
sistent faots  In  answer  nothing  more  than 
denial  of  allegations. 

A  mere  statement  of  facts  in  an  answrr 
by  way  of  defense,  which  is  inconsistent  with 
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th(>  facta  alleged  in  the  eomplobit,  ia,  in  effect, 
Bothins  more  than  a  denial  of  the  allecationa 
of  the  complaint. 

Appeal  from  District  Court,  Waaboe  Cqnn- 
tr ;  J.  Emmet  Walsh,  Judge. 

On  t^earlng.  Fonner  opinion  (19T  Pac. 
680)  adhered  to. 

Sardla  Summerfleld,  of  Beno,  for  appel- 
lant 

Brown  &  Belford,  of  Beno,  for  respondent. 


SAMDEBS,  O.  J.  [1]  Behearings  are  not 
granted  as  a  matter  of  right,  and  are  not 
allowed  for  the  Eurpose  of  reargument,  un- 
less there  is  reasonable  probability  that  the 
court  may  have  arrived  at  an  erroneous  con- 
dusion,  or  orerlooked  some  important  ques- 
tion, wbicb  was  necessary  to  be  determined 
In  order  to  arrive  at  a  full  and  proper  un- 
derstanding of  the  case.  State  v.  Woodbury, 
17  Nev.  353,  30  Pac.  1006. 

The  judgment  herein  was  reversed  upon  a 
question  of  pleading  and  practice,  not  here- 
tofore adjudicated  by  this  court,  and  not 
embraced  In  the  briefs  or  pointed  out  on  the 
oral  argument  The  question  involved  is  of 
general  importance,  and  serious  doubt  exists 
as  to  the  correctness  of  the  decision.  We 
have  therefore  listened,  not  without  profit 
to  a  reargument  of  the  entire  case  by  coimsel 
for  respondent  counsel  for  appellant  not 
having  availed  himself  of  the  privilege.  In 
his  reply,  however,  to  the  petition  for  re- 
argument,  he  expresses  a  passive  interest  in 
the  question  of  pleading  decided,  and  reiter- 
ates that  he  made  an  earnest  effort  to  draw 
a  dean-cnt  expression  of  the  court's  opinion 
upon  a  much-involved  question,  which  may 
be  stated  as  follows: 

*  In  an  action  brought  to  recover  unliqui- 
dated damages  from  a  tdegrapta  company  for 
its  alleged  gross  negligence  in  failing  to 
transmit  and  deliver  an  interstate,  nnrepeat- 
ed  message,  written  upon  one  of  the  com- 
pany's usual  blank  forms,  when  at  the  time 
of  its  delivery  and  acceptance  the  sender  in* 
formed  the  defendant  that  he  desired  its 
prompt  transmission  and  delivery  regardless 
of  expense,  and  at  the  time  the  defendant 
orally  agreed,  tor  and  in  consideration  of 
tbe  sum  of  $1.28,  whldi  sum  was  then  and 
there  paid,  to  promptly  transmit  and  deliver 
the  message  to  the  addressee  therein,  provid- 
ed be  oonid  be  found  by  the  exercise  of  rea- 
sonable diligence,  can  the  addressee,  in  an  ac- 
tion brought  by  him  to  recover  $S,000  as  dam- 
ages for  the  injury  sustained  for  the  failure 
of  the  defendant  to  perform  Its  oral  contract 
with  tbe  sender,  recover  as  damages  any 
mme  than  tbe  tariff  for  such  a  message  as 
filed  by  the  defendant  with  tbe  Interstate 
Commerce  Commission  pursuant  to  an  act 
of  Congress  of  June  18,  1910,  which  extends 
the  Act  to  Regulate  Commerce  to  include 
tetegrapb  ctonpanles  (U  S.  Stats.  80,  pi  638; 
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S44  n.  S.  Comp.  St  I  8S68) ;  It  being  under- 
stood that  its  tariff  for  sucb  unrepeated  mes- 
sage ia  $1.28?  The  court  declined  to  answer 
tbe  questi<m,  much  to  tbe  snriffise,  disap- 
pointment and  dissatisfaction  of  tbe  parties. 
The  procedure  adopted  to  bring  the  question 
before  us  invited  tbe  result 

I  shall  not  recapitulate  tbe  pleadings,  as 
they  are  sufficiently  set  out  In  the  original 
i^dnion  (197  Pac.  680),  which  must,  however, 
be  kept  in  mind,  and  at  all  times  thoroughly 
understood. 

The  complaint  In  the  action  gives  the  Im- 
presslon  of  being  a  studied  effort  on  tbe  part 
of  the  complainant  to  bring  his  case  wltUn 
the  rules  laid  down  by  certain  decisions  and 
without  tbe  rules  laid  down  in  others.  It  la 
unusual  tn  this:  The  cause  of  actlcn  is 
founded  on  an  oral  contract  made  by  the 
sender  of  a  telegraiAdc  diq[>atcfa  with  tbe 
agent  of  the  defendant  company  residing  In 
San  Frandsco,  whereby  the  agent  agreed  (as 
counsel  say,  "guaranteed"),  for  the  consid- 
eration of  the  sum  of  $1.28,  then  paid,  tq 
promptly  transmit  and  deliver  to  tbe  ad- 
dressee the  dispatch,  made  a  part  of  the  com- 
plaint It  is  made  to  appear  that  tbe  mes- 
sage was  urgent  and  important  Mackay  t. 
Western  Union  Telegraph  Ca,  16  Mev.  222. 
The  complaint  however,  does  not  contain 
any  allegation  that  tbe  price  paid  was 
the  usual  charge  for  such  a  message  (37  Cyc 
1722),  thus  leaving  it  to  be  inferred  that 
there  was  aoinethlng  In  the  transaction  to 
distinguish  it  from  the  delivery  and  accept- 
anc<%  of  a  message  to  be  transmitted  in  the 
ordinary  course  of  the  defendant's  business ; 
in  other  words,  that  the  defendant  in  view 
of  the  understanding  between  tbe  parties,  for 
the  consideration  paid,  insured  the  prompt 
transmission  and  delivery  of  tbe  message. 
Western  Union  Telegraph  Co.  v.  Lange  et 
al.,  248  Fed.  663,  160  C.  a  A.  -666. 

[2]  The  denials  contained  in  tbe  answer 
are  purely  hypothetical  in  \b^T  nature.  The 
answer  admits  the  delivery  of  the  message 
to  tbe  defendant,  and  states: 

"Except  as  herein  spedflcally  admitted,  de- 
fendant upon  information  and  belief,  denies 
each  and  all  of  the  matters  and  allegation4  con- 
tained in  paragraph  6  of  tite  complaint" 


It  admits  the  delivery  of  the  message,  but 
denies,  upon  its  Information  and  belief,. the 
contract  Inddent  to  Ita  delivery.  Why  or 
how  the  defendant  could  deny  tbe  contract 
upon  information  and  bdlef  and  yet  admit 
positlvdy  tb^  delivery  of  the  message  is  In- 
explicable. Tbe  making  of  the  contract  was 
certainly  presumptJtely  within  the  knowl- 
edge of  tbe  defendant  In  Curtis  v.  Bl- 
cfaards,  9  OaL  83,  quoted  with  approval  in 
Pom.  Rem.,  sec.  641,  it  is  hdd  that  if  the 
facts  alleged  are  presumptively  within  the 
knowledge  of  tbe  defendant  he  must  deny 
positively,  and  a  denial  of  Information  or 
belief  wUi  be  treated  ai  an  evasion. 
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Cases  may,  and  do  frequently,  arise,  as 
where  the  fitcts  are  not  within  the  i>erBonal 
knowledge  of  the  defraidant.  In  which  be  may 
answer  according  to  his  information  and  be- 
lief. To  make  a  defendant  admit  something 
posltiTely,  which  he  does  not  know  to  be  the 
fact,  would  be  an  Injustice.  Hence  the  role 
laid  down  In  Brown  v.  Ryckman,  12  How. 
Prac.  813,  is  dted  frequently,  that  a  defend- 
ant may  oftm  be  in  the  position,  imder  the 
present  system  of  pleading,  of  having  no 
other  than  a  hypothetical  form  of  placing  his 
defense  before  the  court  Such,  however,  is 
not  the  case  here.  We  mention  this  to  accen- 
tuate what  immediately  follows.  The  de- 
fense comes  along  and  starts  off  with  this 
language : 

"Farther  answering  said  complaint,  and  for 
a  separate'  and  partial  defense,  plaintiff  (de- 
fendant) alleges: 

"(1)  That,  if  there  ever  was  delivered  to 
this  plaintiff  (defendant)  a  message  such  as 
that  referred  to  and  described  in  paragraph  6 
of  the  complaint,  snch  message  was  delivered  to 
and  accepted  by  the  defendant  subject  to  the 
terms  of  a  certain  contract  in  writing.    •    •    •  ■• 

[3]  This  being  the  tme  status  of  the  i^ead- 
i&gs,  we  took  the  position  In  our  original 
opinion  that  the  defense  was  intended  to 
serve  the  purpose  of  a  plea  in  confession  and 
avoidance,  and  we  do  not  understand  counsel 
upon  reargument  to  say  that  it  is  not  We 
bad  thought  no  rule  to  be  better  established 
than  that  where  an  answer  seeks  to  avoid 
the  comidalnt  by  new  matter  it  must  confess 
directly  or  by  implication  that  but  for  the 
avoidance  contained  in  it  the  action  oonld  be 
maintained.  Testing  the  defense  by  this 
standard,  we  held  it  to  be  defective.  In  so 
doing  we  did  not  lay  down  the  rule  that  de- 
nials and  defenses  of  confession  and  avoid- 
ance are  necessarily  Inconsistent,  or  that  a 
defendant  cannot  be  required  as  a  condition 
of  avwring  new  matter  to  admit  facts  al- 
leged so  as  to  preclude  him  from  denying 
them  on  the  trial.  Such  was  not  the  rule  be- 
fore the  Ck>de,  and  it  is  not  the  rule  now. 

In  Stroock  Plush  Co.  v.  Talcott  129  App. 
Div.  14,  113  N.  Y.  &upp.  214,  the  court  says : 

'The  rule  that  contingent  or  hypothetical 
pleading  is  cot  allowed,  and  is  not  good  is  too 
ancient,  and  has  been  too  often  reiterated  to 
need  discussion,  It  suffices  to  refer  to  the  re- 
cent-text-books  where  the  cases  are  collected 
and  the  rule  stated— if  that  be  deemed  neces- 
sary. 6  Encyc.  PI.  &  Pr.  p.  270;  Philllpa  on 
Code  PI.  H  240,  357;  MaxweU  on  Code  Plead- 
ing, p.  895:  Bliss  on  Code  PI.  |  340.  The  few 
cases  whidi  are  sometimes  cited  as  contrary, 
to  the  rule  are  really  not  so  when  you  come  to 
analyze  them  attentively." 

In  the  case  of  Saleeby  v.  Central  R.  R.  of 
New  Jersey,  40  Misc.  Rep.  289,  81  N.  Y. 
Supp.  903,  it  is  held  that  a  plea  In  con- 
fession and  avoidance,  in  an  action  against 
a  railroad  company  for  the_  loss  of  a  pas- 
senger's baggage^  wbidi  states  that,  U  tb» 


passenger's  baggage  was  received.  It  was  on 
an  express  condition  (contained  on  the  ticket 
sold  the  passenger)  limiting  the  defendant's 
liability,  was  defective,  in  that  it  confessed 
nothing  and   admitted   only   hypothetlcally. 
So  In  the  case  at  bar,  the  defense  confessed 
nothing,  and  the  allegations  which  Should  be 
admissions  are  hypothetical  in  their  nature; 
that  Is  to  say,  the  defense  states  that  if  there 
ever  was  delivered  to  the  defendant  such  a 
message  as  described  in  the  complaint  it  was 
delivered  and  accepted  in  accordance  with 
the  express  condition  contained  in  a  contract 
printed  on  the  back  of  the  blank  form  on 
which  the  message  was  written.    It  ts  made 
clear  in  the  opinion  that  because  of  the  de- 
fense being  a  hypothetical  defense,  the  £acts 
stated  in  the  complaint  were  left  open  and 
undetermined,  and  the  court  was  not  author^ 
ized  to  render  Judgment  on  the  pleadings. 
The  case  of  Com  v.  Levy,  97  App.  Div.  48, 
89  N.  Y.   Supp.  658,  discusses  exhaustivdy 
the  authorities  in  that  state,  the  parent  ot 
code  pleading,  upon  the  question  of  whether 
or  not  a  hypothetical  defense  is  bad  on  de- 
murrer.   The  case,  however,  deals  with  the 
liability  of  an  irregular  indorser  of  a  promis- 
sory note,  payable  to  a  third  party,  where 
the  defense  was  that  if  the  note  was  in- 
dorsed by  the  defendant's  testator  it  was  in- 
dorsed under  drciunstances  which  showed  a 
diversion  of  the  note.    The  court  after  re- 
viewing  the   conflicting   opinions   upon    the 
subject  of  hypothetical  defenses,  concluded 
that  the  particular  defense  did  not  contro- 
vert  any   material  allegation  In   the  com- 
plaint, and  regarded  it  as  mere  surplusage  or 
redundant  matter.    Later  the  same  court  in 
Stroock  Plush  Co.  v.  Talcott  supra,  which 
was  an  Action  to  recover  damages  for  the 
brea<di  of  a  contract,  held  that  a  defense  t» 
the  action,  beginning  with  the  words  "that 
If,  as  alleged  in  the  cmnplaint  herein,  a  con- 
tract was  altered  into,    »    •    • "    followed 
by  a  statement  to  the  effect  that  it  the  con- 
tract was  made  the  facts  thea.  alleged  would 
be  a  defense  and  a  counterclaim,  was  bad,  be- 
cause of  its  contingent  or  hypothetical  na- 
ture. 

The  defense  in  this  case  is  a  partial  de- 
foise.  I  interiaret  it  to  be  Intended  as  a 
defense  to  the  Issuable  fact  of  the  amount 
of  the  recovery.  The  defendant  cannot  seg- 
regate in  one  breath  the  delivery  and  accept- 
ance of  the  message  and  in  another  deny' 
that  it  made  the  contract  for  its  prompt 
transmission  and  delivery  for  the  agreed  con- 
sideration. The  covenants  were  mntaaL 
The  inference  is  irresistible  that  the  object 
and  purpose  of  the  defense  was  not  to  con- 
fess the  complaint  either  expressly  or  by  im- 
pllcaticm,  but  to  leave  the  injury  alleged  te 
have  been  sustained  by  reason  of  the  bieadi 
of  the  contract  upon  whidi  the  canae  of  ac- 
tion Is  founded  an  open  and  nndetermlned  la- 
sue  of  tact    Therefore  no  Jadgmeat  could 
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prop(>rl7  or  l^ally  be  rendered  upon  the 
pleadings.  Itzkowltz  v.  Independent  West- 
em  Star  order  (Mun.  Ct  N.  Y.)  161  N.  Y. 
SuK>.  837;  Gaston  v.  Wolf  (Sup.)  162  N.  T. 
Supp.  274;  Elevator  Automatic  Signal  Co.  ▼. 
Bok  (Snp)  159  N.  T.  Supp.  13. 

It  Is  pointed  out  upon  reargament  that  If 
the  decision  Is  permitted  to  stand  the  conrts 
of  this  state  will,  upon  it  as  an  antborlty, 
refuse  to  grant  Judgment  apon  the  pleadings 
where  there  Is  an  admitted  good  defense, 
coupled  with  a  denial  which  the  admlssioa 
of  new  matter  has  made  immaterial.  Oonn- 
eel  fall  to  convince  that  there  Is  anything  In 
the  opinion  to  warrant  or  Justify  this  criti- 
cism, unleM  It  be  assumed,  as  they  insist, 
that  the  new  matter  set  up  as  a  plea  in 
confession  and  avoidance  constitutes  a  com- 
plete defense  to  the  action,  ^le  opinion 
holds  and  decides  to  the  contrary,  and  no 
convincing  argument  is  presented  to  show 
that  the  court  la  In  error  as  to  this  conclu- 
sion. 

[4]  It  is  urged  that  the  plaintiff's  demur- 
rer admits  the  facts  stated  in  the  defense, 
and  that  therefore  the  Judgment  in  favor  of 
the  plaintiff,  upon  the  defendant's  motion, 
is  binding  on  the  plaintiff,  and,  further,  that 
the  defense  Is  not  objected  to  as  being  contin- 
gent or  hypothetical.  The  pleadings  on  both 
sides  in  this  case  seem  to  be  about  as  com- 
{dex  as  could  possibly  be  drawn,  and  the  pro- 
cedure as  much  mixed  and  confused  as  it 
«o'uld  possibly  be  made — all  attributable  to 
the  fact  that  both  Utigaata  seek  to  use  their 
pleadings  to  enable  them  to  have  determined 
before  trial,  upon  the  merits  of  the  opposed 
questions  of  fact  raised  by  the  pleadings, 
whether  or  not,  if  the  plaintiff  should  suc- 
ceed in  establishing  his  case,  he  would  be 
entitled  to  recover  the  full  amount  of  dam- 
ages as  demanded,  and,  if  the  defendant 
abould  sacce^  in  establishing  its  defense, 
whether,  as  a  matter  of  law,  the  plaintiff 
would  be  entitled  to  recover  any  more  than 
the  regular  tariff  for  an  onrepeated  inter- 
state message,  in  accordance  with  the  tariff 
-filed  by  the  defendant  company  with,  and 
approved  by,  the  Interstate  Ciommeroe  Com- 
mission. I  am  of  the  opinion  that  the  exi- 
gencies of  the  situation  in  which  the  parties 
have  found  themselves  by  their  own  plead- 
ings do  not  warrant  a  court  in  conforming 
the  rules  of  pleading  to  the  convenience  of 
the  parties.  My  ultimate  conclusion  Is  that 
a  defense  or  demurrer  which  is  not  positive, 
but  only  contingent  or  hypothetlcai  is  In- 
sufficient in  law  upon  which  to  base  a  Judg- 
ment on  the  pleadings. 

Whether  or  not  the  appellant  should.  In 
the  face  of  the  sweeping  decision  of  the  Su- 
preme Court  of  the  United  States  In  Western 
Union  Telegraph  Co.  v.  Bsteve  Brothers  & 
Co.,  256  U.  S.  566,  41  Sup.  Ct.  684,  65  L.  Ed. 
,  continue  this  litigation  is  for  him   to 


decide,  and  not  for  thla  court,  tn  tlia  present 
condition  of  the  record. 

Entertaining  these  views,  the  Judgment  is 
again  reversed. 

DUCKBR  and  COI;b:HAN,  JX  [SI  We 
concur  in  the  order  of  reversal.  The  so- 
caUed  affirmative  defoise  falls  within  the 
class  controlled  by  the  rule  that  a  mere  state- 
ment of  facts  In  an  answer  by  way  of  de- 
fense, which  is  Inconsistent  with  the  facts 
alleged  in  the  complaint,  1b,  in  effect,  noth- 
ing more  than  a  denial  of  the  allegations  of 
the  complaint 

The  logic  of  the  opinion  of  the  court  in 
Wade  T.  Stever,  166  N.  Y.  251,  69  N.  B.  825, 
seems  unanswerable.  See,  also,  BUss  Code 
Pi.  {2d  Kd.)  333;  Sylvls  v.  Sylvls,  U  Colo. 
319,  17  Pac  912;  Goddard  v.  Tulton,  21  Cal. 
430;  Mott  v.  Baxter,  29  Colo.  418,  68  Pac. 
22a 


la  r*  FORSYTH'S  ESTATE.    (N*.  3524.) 

(Supreme  Court  of  Nevada.    Ifarch  6,  1922.) 

f.  Jadgments  «=9S32— Deere*  for  speeite  par- 
formanoe  to  oonvay  realty  held  Joint  as  to  all 
defendants. 
In  a  suit  by  an  adopted  son  for  spedflc 
perfonnance   of   an   agreement   of   his   foster 
parents  to  leave  Mm  their  property,  a  decree 
of  specific  performance  as  to  the  whole  prop- 
erty against  all  of  the  defendants,  tnclading  two 
defendants  who  had  defaulted,  was  Joint  a*  to 
all  of  the  defendants. 

2.  Appeal  and  error  «=>!  1,80(1)— Decision  re- 
versing ease  as  to  defaulting  and  nonappeal- 
lag  defendants  must  be  objected  to^  If  eon- 
sldered  erroneous. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  leave  plaintiff  all  the  property  belong- 
ing to  deceased  persons,  in  which  two  defend- 
ants defaulted,  and  after  a  Joint  judgment 
against  defendants,  indadisg  those  who  de- 
faulted, an  appeal  was  taken  in  which  the  jadff-. 
ment  was  reversed,  and  no  modification  waa 
asked  by  plaintiS  as  to  the  interest  represented 
by  defendants,  who  defaulted  and  who  failed 
to  appeal,  plaintiff  la  precluded,  after  the  re- 
trial and  judgment  in  favor  of  defendants,  from 
raising  by  petition  to  the  court  the  question  of 
his  rights  as  to  the  share  of  the  defaulting  and 
the  nonappealing  defendants,  regardless  of  Rev. 
Laws,  Sg  5289  and  5240,  providing  that  a  Judg- 
ment may  be  entered  against  one  or  more  of 
several  defendants,  when  no  judgment  could  be 
rendered  against  all. 

3.  Judgment  iS=9237( I)— Statutes  authorizing 
Judgment  against  one  defendant  construed  to 
prevent  dismissal  as  te  all  defendants  whea 
one  waa  liable. 

The  purpose  of  Itev.  Laws,  {{  5239,  5246^ 
providing  that  Judgment  may  be  given  for  or 
against  one  or  more  of  several  defendants, 
when  no  judgment  could  be  rendered  against 


^=>Por  other  cases  see  sam*  topic  utd  KBT-NUMBBa  ta  all  Key-Numbered  Oigeats  sad  Indexes 
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an.  was  to  prerent  ffismissa]  aa  to  all  when  it 
appeared  'that  one  was  liable. 

4.  Statates  «=>I84  —  Legislation  conttrned  la 
light  of  purpose  to  be  accomplished. 

All   lepalation   most  be   construed   in   the  ! 
light  of  the  purpose  songht  to  be  accomplished. 

Appeal  from  District  Court,  Washoe  Comi- 
ty; Thomas  F.  Moran,  Judge. 

In  the  matter  of  the  estate  of  Jane  Foi^ 
syth,  deceased.  In  a  suit  by  Alexander  C. 
Forsyth  for  spedflc  performance  of  a  con- 
tract by  Jane  Forsyth  and  her  husband,  both 
deceased,  to  leave  him  their  property,  against 
J.  H.  Heward,  executor  of  Jane  Forsyth,  de- 
ceased, and  others,  a  decree  for  Alexander  C. 
Forsyth  was  reversed  on  appeal,  both  as  to 
appealing  defendants  and  as  to  defendants 
who  defaulted  and  who  failed  to  appeal. 
Alexander  0.  Forsyth  filed  a  petition  asking 
to  be  allowed  the  share  of  the  defatiltlng  and 
nonappealing  defendants.  From  an  order  ap- 
proving the  final  account  of  the  administra- 
tor, and  from  the  decree  of  distribution  deny- 
hug  the  petition  of  Alexander  C.  Ferqrtb  and 
others  for  the  share  of  the  defaulting  and 
nonappealing  defendants,  they  appeal.  Aii- 
peal  dismissed. 

J.  B.  Dixon,  of  Reno,  for  appellants. 
James  T.  Boyd  and  Harlan  L.  Beward, 
both  of  Beno,  for  respondent. 


denying  the  allegations  as  to  the  mnklng  of 
the  alleged  contracts.  In  due  time,  the  default 
of  the  nonappearing  defendants  was  entued. 
Upon  the  trial  of  the  case  the  court  entered 
a  Judgment  and  decree  in  favor  of  the  plain- 
tiff and  against  all  of  the  defendants,  indnd- 
Ing  those  who  had  defaulted.  The  court  in 
that  case  found  as  a  fact  that  Jane  Foraytb 
and  her  husband — 

'promised  and  agreed  to  adopt  the  plaintiff  as 
their  own,  give  him  their  own  name,  and  that 
on  their  death  he,  the  said  rliitiif*  shonld  be- 
come entitled  to  and  inherit  and  have  oil  of 
the  property  of  which  they  or  either  of  them 
might  be  possessed  at  the  time  of  their  deaths." 

Upon  said  finding  the  court  dKnei  as  fol- 
lows: 


SAKD£}RS,  C.  J.  This  Is  an  appeal  from 
an  order  approving  the  final  account  of  the 
administrator  of  the  estate,  and  from  the 
decree  of  distribution.  The  administrator 
moves  to  dismiss  the  appeal,  upon  the  ground 
that  appellants  have  no  Interest  in  the  es- 
tate, are  noC  aggrieved  parties,  and  have  no 
right  to  complain  or  to  be  heard. 

The  appellants  base  their  claim  to  an  In- 
terest in  the  estate  upon  assignments  of  one 
Alexander  C.  Forsyth,  who.  It  is  said,  was 
entitled  to  said  estate  because  of  an  alleged 
contract  of  adoption  by  said  James  Forsyth 
•and  her  husband,  and  of  an  agreement  that 
upon  their  death  he  shonld  inherit  their  prop- 
erty. Some  years  after  the  making  of  the 
alleged  agreements  the  husband  of  Jane  For- 
syth died,  leaving  all  of  his  property  to  his 
wife.  In  1913  Jane  Forsyth  died,  leaving  a 
wUl,  and  bequeathing  and  devising  all  of 
her  property  to  certain  designated  persons, 
and  naming  J.  H.  Heward  executor  of  her 
estate.  The  will  was  admitted  to  probate, 
and  Heward  qualified  as  such  executor. 
Thereafter  a  suit  was  bronght  by  Alexander 
C.  Forsyth,  as  plaintiff,  against  J.  H.  Hew- 
ard, as  executor  of  the  estate  of  Jane  For- 
syth, and  against  the  beneficiaries  under  the 
will,  to  compel  the  specific  performance  of 
the  said  agreements. 

The  defendant  executor,  and  all  of  the  oth- 
er defendants  except  two,  appeared  and  filed 
an  answer  to  the  complaint  in  that  action. 


"And  It  is  ordered,  adjadged.  and  decreed 
that  the  said  contracta  or  agreements  so  mode 
by  the  said  John  F.  Forsyth  and  Jane  For- 
syth be,  and  they  hereby  are,  specifically  en- 
forced in  favor  of  the  plaintiff,  Alexander  C. 
Forsyth.  And  it  is  further  ordered  and  decreed 
that  all  and  singular  the  property  owned  or 
possessed  by  the  said  Jane  Forsyth,  or  to  which 
she  woa  entitled  at  the  tune  of  her  death,  real, 
personal,  and  mixed,  be  distribated  to  the  said 
Alexander  C.  Forsyth,  plaintiff  in  this  action. 
It  is  further  ordered,  adjudged,  and  decreed 
that  all  of  the  property,  real,  personal,  and 
mixed,  owned  or  possessed  by  the  said  Jane 
Forsyth,  at  the  time  of  her  death,  fie,  and  here- 
by is,  vested  forthwith  in  the  plaintiff,  tlie  said 
Alexander  C.  Forsyth." 


After  said  Judgment  and  decree  had  been 
rendered,  the  appearing  defendants  filed  a 
motion  tor  a  new  trial,  which  being  denied, 
they  appealed,  and  this  court,  upon  consider- 
ation thereof,  reversed  the  Judgment  and 
order  appealed  from  in  its  entirety.  There- 
after the  appellants  in  this  matter  filed,  in 
the  matter  of  the  estate  of  Jane  Forayth,  a 
petition  asking  that  the  shares  of  the  t^o 
nonappearing  defendants  In  the  salt  Just  men- 
ti<»ed,  and  whose  default  had  been  ent»ed. 
and  against  whom  a  Judgment  had  beoi  en- 
tered in  the  trial  court,  and  who  had  not 
appealed,  be  distributed  to  than.  The  court, 
being  of  the  opinion  that  appellants  had  no 
interest  in  the  estate,  denied  their  i)etition 
and  distributed  the  estate  as  directed  by  the 
will,  from  which  order  this  appeal  has  been 
taken. 

In  bis  brief  and  oral  argument,  counsel 
for  appellants  (of  whom  he  is  one)  says  tbat 
this  court  had  no  authority  to  reverse  tlie 
Judgment  and  order  In  the  spedflc  perform- 
ance suit  as  to  the  nonappearing  parties,  tbnt 
the  Judgment  of  the  trial  court  as  to  them  is 
in  full  force  and  effect,  and  that  their  sharv 
of  the  estate  should  have  been  distributed  to 
the  appellants. 

Before  disposing  of  this  point,  we  ■isaply 
wish  to  allude  briefly  to  the  contention  of 
ootmsel    for    appellants   that   the    execnter 
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could  not,  and  did  not,  by  Ills  appeal,  bring 
the  entire  case  to  this  court,  so  as  to  confer 
npon  it  antbority  to  reverse  the  judgment 
-of  the  lower  court  as  to  the  nonappearing 
defendants.    It  seems  to  as  that  counsel  oc- 
cupies   a    rather    anomalous    position.      He 
taade  the  executor  one  of  the  parties  defend- 
ant in  the  action  for  specific  performance. 
He  not  only  invited  him  to  defend  the  action, 
but  forced  him  in.    He  stood  by  and  saw  him 
def  md  in  the  district  court,  observed  his  per- 
f(»inance  in  appealing  to  this  court,  without 
I>rotest  or  objection,  and  after  a  final  judg- 
ment la  rendered  In  favor  of  the  defendants 
he  comes  forward  and   says.   In  substance, 
that  the  executor  could  play  no  part  in  the 
proceeding.    A  copy  of  the  comiHalnt  in  the 
action  is  not  in  the  leooti  before  us,  and  we 
cannot  ascertain  Just  what  relief  was  asked 
against  the  executor.    We  assume  that  coun- 
sel for  appellants  knew  the  law  when  that 
suit  was  brought  as  well  as  be  does  now,  and 
we  are  justified  in  assuming  that  be  sought 
relief  against  the  executor,  and  not  merely  to 
have  the  rl^ts  of  conflicting  claimants  to 
the  estate  determined.    So  far  as  we  can  tell, 
in  the  complaint  In  tliat  action  the  plaintiff 
sought  to  Iiave  the  estate  set  aside  to  the 
plaintiff  under  a  contract,  discharged  of  the 
debts  of  the  estate  and  of  the  expense  of 
administration.    In  fact,  in  view  of  counsel's 
posItioD  now,  such  must  have  been  his  theory 
at  that  time  to  have  warranted  the  making 
«C  the  executor  a  party  defendant    Let  this 
be  as  It  may,  we  do  not  t^lnk  the  question 
Is  a  Tltal  (me,  and  we  will  not  piursue  it  fur- 
ther. , 

We  come  now  to  consider  the  force  and 
effect  of  the  order  of  reversal  in  the  specific 
performance  suit,  the  history  of  which  is  de- 
tailed in  the  opinion  In  Ftorsyth  ▼.  Howard 
et  al.,  41  Mev.  806,  170  Pac.  21.  This  court 
held  that  no  cmtract  such  as  alleged  in  the 
complaint  had  been  established  by  the  evi- 
dence, by  which  ruling  the  very  foundation 
for  the  judgment  in  the  lower  court  against 
the  nonappeallng  as  well  as  the  appealing  de- 
fendants was  wiped  out,  and  hence  it  was 
proper  that  the  same  I>e  reversed  as  an  en- 
tirety. Appellants  now  base  their  daim 
upon  a  mere  naked  legal  right. 

[1]  We  are  of  the  opinion  that  the  judg- 
ment and  decree  as  rendered  in  the  district 
conrt  was  Joint  as  to  all  of  the  defendants. 
We  do  not  see  how  it  could  very  well  have 
been  otherwise,  at  least  as  to  the  real  es- 
tate. The  plaintiff  did  not  obtain  judgment 
tor  any  specific  lot,  tract,  <xe  portion  thereof 
agrainst  each  of  the  defendants,  but  obtained 
judgment  tot  the  whole  against  all  of  the 
defendants.  If  a  possessory  action  had  been 
instituted  by  the  plaintiff  upon  the  judgment 
and  decree  as  rendered,  it  must  necessarily 
Itave  been  against  all  of  the  defendants,  for 
the  judgment  in  the  possessory  action  miist 
Imve  followed  the  Judgment  upon  which  it 


'  was  based,  and  the  writ  or  order  to  the  sher- 
iff to  dispossess  the  defendants  must  liav« 
followed  the  judgment 

[2]  The  Judgment  being,  as  it  seems,  a 
Joint  one,  the  query  is:  Should  the  order  of 
reversal  have  been  as  to  all  of  the  defendants 
— those  In  default  as  well  as  the  others? 
Authorities  sustaining  the  afiSrmative  view 
are:  In  re  Union  Trust  Co.,  219  N.  T.  637, 
114  N.  E.  1048 ;  In  re  Schaf er's  Estate,  182 
N.  T.  Supp.  732;  1  Black  on  Judgments,  $ 
209;  3  Cyc.  448.  Such  was  accepted  as  the 
rule  in  Nevada.  Keller  ▼.  Blasd^  1  Nev. 
491-493.  In  Bullion  M.  Co.  v.  Croesus  Q.  & 
S.  M.  Co.,  3  Nev.  336,  wherein  an  application 
was  made  to  modify  a  former  order  revers- 
ing a  Judgment  as  an  entirety,  so  as  to  make 
the  reversal  as  to  the  appellant  only,  the 
court  said: 

"If  snch  several  jndirinents  had  been  entered 
np  against  the  several  companies  claiming  dis- 
tinct portions  of  the  property  sued  for,  and 
only  a  joint  judgment  for  costs  against  all  the 
defendants,  then  we  are  inclined  to  think  that 
it  might  have  been  very  proper  to  reverse  that 
portion  of  the  judgment  which  related  to  the 
property  specially  claimed  by  the  appellant 
*  *  •  and  left  the  other  portions  of  the  judg- 
ment standing.  But  the  judgment  for  the  prop- 
erty heing  jointly  againtt  all,  the  reversal  a» 
to  one  neoeisarily  reverses  it  as  to  ttU."  (Ital- 
ics ours.) 

But  it  is  said  that  the  rule  thus  enunciated 
was  overthrown  In  Wood  v.  Olney,  7  Nev, 
109-115.  The  court  did  not  have  under  con- 
sideration in  that  case  a  state  of  facts  simi- 
lar to  those  involved  in  the  former  case,  and 
did  not  allude  to  It,  nor  seek  to  overrule  It 
Troe^  the  court  says: 

"•  •  *  The  position  that  the  judgment, 
being  joint,  must  be  reversed  in  toto*  if  not 
good  aa  an  entirety,  is  untenable." 

It  is  dear  that  this  language,  used  In  con- 
nection with  the  state  of  facts  with  which 
it  was  dealing,  is  sound;  but  whether  it  can- 
t>e  interpreted  as  overthrowing  the  holding 
In  the  Bullion-Croesus  Case,  Involving  a  joint 
Judgment  as  to  realty,  is  questionable.  We 
are  not  so  sure  but  that  the  language  quoted 
should  be  construed  in  the  light  of  the  rule 
that  a  decision  is  an  authority  cmly  for  what 
is  actually  decided  under  the  particular  facts 
of  the  case.  Jensen  v.  Pradere,  39  Nev.  466, 
159  Pac.  64. 

[3]  Counsel  for  appellants  does  not  Invite 
our  attention  spedflcally  to  section  5239  and 
5240,  Revised  Laws  1912,  but  from  the  gen- 
eral tenor  of  ills  argument  we  take  it  that 
he  possibly  had  in  mind  the  general  theory 
based  upon  that  line  of  legislation.  The 
query  arises  whether  it  was  the  intention  of 
the  Legislature  to  overthrow  the  well-kncrwn 
and  general  rule  to  the  effect  that,  where 
several  persons  are  Joined  as  defendants,  one 
or  more  of  whom  made  default,  and  the 
others  defend  successfully  upon  a  ground  not 
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personal  to  themselves,  but  which  goes  to 
destroy  the  very  basis  <tf  the  action,  their  suc- 
cess In  maintaining  snch  defense  Inures  to 
the  benefit  of  all.  This  rule  Is  clearly  put 
In  Adderton  v.. Collier,  32  Mo.  607,  which  was 
a  case  in  which  there  were  four  defendants, 
two  of  whom  defaulted.    Said  the  court: 

"T)ie  defense  made  by  Mary  and  Sarah, 
which  resulted  in  a  verdict  and  jndgment  for 
them,  teas  not  based  upon  any  groitnd  perianal 
to  themtelvea,  bat  was  equally  available  bv  the 
other  iefendamtt,  and  was  such  as  showed  that 
th»  pUiwHff  had  no  cause  of  action.  And  it  ia 
the  settled  law  in  such  cases  tiiat,  after  verdict 
and  Judgment  for  the  defendant  who  pleads, 
the  plaintiff  cannot  take  judgment  against  the 
defendants  in  default,  for  the  reason  that  upon 
the  vhole  record  it  appears  the  plaintiff  had 
no  riffht  of  aotion."    (Italics  ours.) 

The  Supreme  Court  of  Iowa,  in  considering 
this  point  In  Morrison  ▼.  Stoner,  7  Iowa,  483, 
says: 

"  *  *  *  If  the  one  pleads  a  matter  which 
goes  to  the  validity  of  the  contract,  or  which 
is  a  defense  for  both,  in  its  nature,  on  the 
whole  or  a  part,  and  succeeds,  the  books  hold 
that  the  other,  even  though  in  default,  takes 
the  benefit  of  it  •  •  •  We  do  not  think 
that  sections  1816  and  1816,  or  1681  and  1682 
of  the  Code,  militate  with  this  law."  (Italics 
onrs.) 

Section  1815  is  the  same  as  our  section 
6239,  Revised  Laws,  above  referred  to,  and 
the  other  sections  are  similar  to  sections  of 
our  Coda  And  In  the  very  recent  case  of 
Bank  v.  Jordan,  139  Iowa,  499-508,  U7  N.  W. 
758,  761,  the  same  court  says: 

"  *  *  *  Where  the  proffered  defense  goes 
to  the  merits  of  the  case  or  to  the  substance  of 
the  contract  sued  upon,  it  may  be  pleaded  by 
all  of  the  defendants,  or,  if  pleaded  by  on«  of 
them,  it  inures  to  the  benefit  of  all."  (Italics 
ours.) 

The  Supreme  CJourt  of  Appeals  of  Virginia, 
In  Steptoe  v.  Bead,  19  Grat.  1,  in  construing 
a  provision  of  the  Code  of  that  state,  similar 
to  section  6239  of  our  Bevlsed  Lews,  says: 

"The  construction  of  this  provision  of  the 
Code  has  not  been  settled  by  this  court  It 
would  seem,  however,  to  be  clear  that  it  ap- 
plies only  to  cases  in  which  some  of  the  de- 
fendants are  discharged  upon  grounds  of  de- 
fense merely  personal,  and  that  where  the 
ground  of  defense  goes  to  the  foundation  of  the 
entire  contract,  the  oast  remains  as  at  common 
IMS."    (Italics  ours.) 

The  same  court.  In  Harrison  v.  Wallton's 
Ex'r,  95  Va.  721,  30  S.  E.  372,  41  L.  B.  A. 
703,  64  Am.  St  Hep.  830,  adheres  to  the 
views  thus  expressed.  Other  authorities  sus- 
taining this  view  are:  Stapp  v. .  Davis,  78 
Ind.  128;.  Miller  ▼.  Longacre,  26  Ohio  St 
296,  297;   Bowman  t.  Noyes.  12  N.  H.  306; 


Sheldon  v.  Qulnlen,  6  HIU  (N.  T.)  441;  State 
T.  .WlUiams,  17  Ark.  875;  28  Cyc.  808;  11 
Bncy.  P.  &  P.  1074. 

[4]  OClie  purpose  of  the  provisions  of  the 
Code  anthoriztng  a  Judgment  against  one  or 
more  of  several  defendants,  when  no  JnAg- 
ment  could  be  rendered  against  all,  was  sim- 
ply to  prevent  dismissal  as  to  all  when  it 
appeared  that  one  was  IlaMe.  All  legislation 
must  be  construed  in  the  light  of  the  purpose 
sought  to  be  accomplished.  Xlscalle  v.  Mark, 
43  Not.  172,  183  Pac.  387,  6  A.  U  B.  1512. 
While  we  have  given  some  consideration  to 
the  foregoing  suggested  points,  becanae  of 
their  seeming  importance,  we  do  not  deem  It 
necessary  or  advisable  to  decide  them,  and 
we  leave  them  for  the  future  consideration 
of  the  bar  of  the  state. 

We  now  pass  to  a  feature'  of  tlie  matter 
vrtilch  to  onr  minds  must  control  the  eoort 
upon  this  appeal.  As  stated,  the  Joint  JnOg- 
ment  against  all  of  the  defoidants  wis  re- 
versed as  an  entirety.  No  application  was 
made  In  that  appeal  to  modify  the  Judgment. 
The  case  was  retried  in  the  district  conrt. 
where  a  Judgment  favorable  to  the  defend- 
ants was  rendered,  from  which  no  ai^eal 
was  taken.  Thereafter  Alexander  0.  Forsytli 
and  ^s  assignees  filed  their  petition  In  tbe 
estate  matter,  setting  fbrtb  the  original  Jnds- 
ment  as  to  the  nonaiveallng  defendants,  and 
asking  that  two-slzths  of  tbe  estate  be  dis- 
tributed to  them.  The  court  denied  tbe  ap- 
plication. 

We  are  of  the  opinion  that  the  present  ap- 
peal must  be  dismissed.  Blyen  If  our  former 
judgment  was  erroneous,  It  was  rendered  in 
the  exercise  of  Jurisdiction;  and,  had  tbe 
re^Mmdent  in  that  case  been  dissatisfied  'with 
tbe  Judgment,  upon  the  phase  noFw  urged,  an 
application  should  have  beoi  made  to  modify 
the  Judgment,  Instead  of  awaiting  the  result 
of  a  retrial  and  then  bringing  the  alleged  er- 
ror to  the  attention  of  the  court  In  the  msA- 
ner  now  sought  to  be  d(me.  In  the  Bullion- 
Crcesus  Case,  supra,  an  appllcaUon  was  made 
to  modify  the  judgment  as  to  tbe  non&ppeal- 
Ing  defendants,  after  several  terms  ot  tba 
court  had  expired.  In  the  concluding  para- 
graph of  the  (pinion,  the  court  said: 


and 
a  to 
only 
hav- 
hele. 
It  is 
tkat 


"There  is  no  donbt  bat  that,  if  there 
ror  in  the  proceedings  of  the  court  beloi 
we  have  decided,  this  court  had  the  powes 
discretion  to  reverse  the  entire  judgment  i 
all  the  parties,  rather  than  to  modify  it  or 
give  judgment  for  a  partial  reversal.  Then 
ing  decided  to  reverse  tbe  judgment  in  ^ 
and  not  as  to  one  of  the  defendants  mly, 
too  late  now  to  ask  fw  a  modiflcatian  of 
judgment" 


The  appeal  must  be  dismissed,  for  tbe  rea- 
son stated ;  and  it  Is  so  ordered. 

ODCKBB  and  OOLKMAN,  JJ.,  concor. 
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MeGHEE  INV.  CO.  v.  KIR8HER. 
(No.  9912.) 

<  Supreme  Court  of  Colorado.    Jan.  0, 1922, 
Eehearins  Denied  March  6,  1922.) 


i.  Bills  and  notes  «=>49— Party  who  signed 
note  to  get  proceeds  for  another  was  an  "ac- 
commodation party";  "value." 
Under  Rev.  St.  1908,  S  4492,  defining;  an 
"accommodation  party"  to  be  one  who  signs 
the  instrument  without  receiving  valne  there- 
for, and  for  the  parpose  of  lending  his  name  to 
some  other  person,  the  "value"  referred  to  is 
▼alne  for  the  negotiable  instrnment,  and  not 
for  the  loan  of  the  name  by  way  of  accommo- 
dation, and  where  defendant  received  the  stod^ 
from  plaintiff  to  deposit  with  a  bank  as  col- 
lateral security  for  a  note  signed  by  defendant 
to  get  money  which  was  given  to  plaintiff  leav- 
ing $600  of  the  sum  so  obtained  for  a  short 
time  in  the  bank  in  defendant's  name  to  make 
it  appear  to  the  bank  that  plaintiff  was  not 
concerned  in  the  trassaction,  the  remaining 
1500  being  afterward  paid  out  on  behalf  of 
plaintiff  at  its  direction,  defendant  was  aa  ae- 
commodation  maker. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Accommodation 
Party;  Value.] 

2.  Trial  «s»l77— Where  both  parties  asked  for 

ilireoted  verdict,  neither  may  comp^altt  that 

oase  should  have  gone  to  Jury. 

Where  both  parties  tn  an  action  asked  for 

«  directed  verdict,  neither  can  insist  that  the 

case  should  have  gone  to  the  Jury. 

Depaitmeat  1. 

Brror  to  District  Court,  City  and  County 
•of  Denver;  Gharlea  O.  Butler,  Judge. 

Action  by  the  McGhee  Inyeetment  Com- 
pany against  W,  J.  Klrsher.  From  Judgmefit 
for  defoidant  on  a  oounterclalm,  plaintiff 
brings  error.    Affirmed. 

Pershing,  Nye,  Fry  ft  Tallmadge  and  Rob- 
ert 6.  Bosworth,  all  of  Denver,  for  platntUT 
In  error. 

Dana,  Blotmt  ft  Sllveratein,  of  Denver,  for 
■defendant  In' error. 

ALIiBN,  J.  The  plaintiff  below,  the  Mo- 
Gbee  Investment  Company,  brougbt  an  ac- 
tion against  the  defendant  W.  J.  Kitsber, 
for  damages  for  failure  to  return  certain 
stock  delivered  as  collateral  security  for  a 
note^  and  to  cancel  the  note,  giving  defend- 
ant credit  toe  the  principal  and  Intearest 
thereof.  With  reference  to  the  transactions 
which  gave  rise  to  the  plaintUTg  alleged 
eanae  of  action,  the  defendant  filed  an  an- 
swer and  counterclaim.  The  defendant  ob- 
tained Judgment  on  Ids  counterclaim.  The 
plaintiff  brings  the  cause  here  for  review. 

Eirror  la  assigned  to  the  court's  denying 
plaintiff's  motion  for  a  directed  verdict  in 
favor  of  plaintiff  on  its  complaint,  but  the 
entire  argument  goes  to  the  court's  rulings 


(i»i  p.) 

with  reference  to  the  defendant's  counter- 
claim. Error  is  assigned,  and  the  asslga- 
ment  is  argued,  that  the  court  erred  in  sus- 
taining defendant's  motion  for  a  directed 
verdict  on  the  counterclaim. 

[1]  The  first  contention  U  that  "defendant 
was  not  an  accommodation  party."  Tho 
question  is  material  because  the  defendant 
in  hia  coimterclaim  alleges,  in  substance, 
that  for  the  accommodation  of  plaintiff  he 
executed  a  note  to  the  Pioneer  State  Bank 
in  the  sum  of  ^,000,  and  seeks  to  be  indem- 
nified by  plaintiff  in  the  amount  he  was  com- 
pelled to  pay  thereon. 

An  "accommodation  party"  is  defined  In 
the  Negotiable  Instruments  Act,  particularly 
by  section  4492,  R.  B.  1908,  as  follows: 


"An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  ac- 
ceptor or  indorser,  without  receiviag  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.    *    •    *  *' 

The  contention  above  mentioned,  when 
argued,  relates  only  to  the  question  whether 
defendant,  in  signing  the  note  for  $5,000  to 
the  bank,  did  so  "without  receiving  value 
therefor." 

The  term  "value"  as  used  In  the  act  re- 
lates to  value  for  the  negotiable  instrument, 
and  not  to  the  loan  of  the  name  by  way  of 
accommodation.    8  C.  J.  253,  f  SOS. 

Plaintiff  contends  that  deTendant  received 
value  for  the  note  because  out  of  the  $6,000 
received  from  the  bank  he  retained,  for  a 
short  time,  the  sum  of  $500,  Intermingled 
with  his  own  funds.  This  fact,  wh»i  taken  in 
oonneetlon  with  attaidant  circumstances,  does 
not  sustain  the  plaintifTs  contention.  The 
plaintiff  gave  to  defoidant  certificates  rep- 
resenting 86,000  shares  of  stock  in  a  certain 
concern,  for  the  purpose  of  depositing  them 
with  the  bank,  and  obtaining  a  loan  thereon 
in  the  name  of  defendant,  but  to  be  used  by 
plaintiff.  Defendant  obtained  a  loan  of  $6,- 
000.  Plaintiff  then  asked  him  to  "turn  over 
$4,600  to  him  (plaintiff)  and  leave  $500  In 
the  bank."  Plaintiff  could  not  obtain  any 
loan  from  the  bank  on  the  stock,  and  that 
was  the  reason  why  defendant  was  Induced 
to  do  so.  The  $500  was  left  in  the  bank, 
not  for  the  benefit  of  defendant,  but  for  the 
purpose  of  making  it  appear  to  the  bank  that 
plaintiff  was  not  concerned  in  the  transac- 
tion. The  $500  was  afterwards  i>aid  out  on 
behalf  of  the  plaintiff  for  various  purposes 
and  at  its  direction.  Defendant  used  none 
of  that  money  for  his  own  purposes,  and  It 
was  not  contemplated  by  the  parties  that 
he  should  do  so.  It  was  treated  by  both 
parties  as  plaintiff's  money  from  the  very 
moment  it  was  received  from  the  bank,  or 
credit  therefor  given  by  the  bank.  The  trial 
court  correctly  held  that  defendant  was  an 
accommodation  maker. 
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The  next  contention  1b  stated  as  follows: 

"Id  any  event  there  were  certain  dear-ent 
qneationa  of  fact  for  the  determination  of  the 
inry." 

[2]  fnie  conflict  In  the  evidence  was  npon 
Immaterial  matters,  but,  if  the  sittution 
were  otherwise,  which  may  be  assumed, 
tbere  was  no  error  of  which  plaintUT  can 
compltdn.  Both  parties  moved  for  a  direct- 
ed verdict,  and  neither  can  now  insist  that 
the  case  should  have  gone  to  the  Jury. 
O'Brien  v.  Galley-Stockton  Shoe  Co^  65  Cola 
70.  173  Pac.  544;  Snxton  v.  Perry,  47  Colo. 
263,  268,  107  Pac.  281. 

The  last  contention  of  plaintiff  In  error  Is 
that  the  court  erred  In  overruling  ptaintUTs 
motion  for  Judgment  notwithstanding  the 
verdict    We  find  no  merit  In  the  contention. 

The  counterclaim  above  considered  is  re- 
ferred to  in  the  record  and  in  the  argument 
as  the  ."fourth  counterclaim."  The  defend- 
ant Interposed  three  oOiee  counterclaims. 
The  court  granted  plalntUTs  motion  for  non- 
suit as  to  the  first,  and  sustained  motions'  of 
plaintiff  for  directed  verdicts  as  to  the  sec- 
ond and  third,  respectively.  The  rulings  as 
to  eadi  of  the  three  causes  of  action  or  coun- 
terclaims are  assigned  as  cross-error  by  de- 
fendant 

These  three  additional  counterclaims  In- 
volve transactions  other  than  the  one  treat- 
ed in  the  "fourth  countetdaim."  We  have 
examined  the  pleadings  and  the  evidence  as 
abstracted,  and  find  no  reversible  error  in 
the  record. 

The  judgment  Is  affirmed. 

TBLI/ER,  J.,  sitting  tm  SCOTT,  a  J.,  and 
DENISON,  J.,  concur. 


STONG,   State   Treasurer,   v.    INDUSTRIAL 
COMMISSION  OF  STATE  OF  COLO- 
RADO.   (No.    10236.) 

(Supreme  Court  of  Otlorado.    Feb.  20^  1922.) 

1.  Mandamas  «=33(4)— Will  lie  against  state 
treasarer  ta   oompel   laveatneat   of   fuate, 

*  though  aetioa  for  damage*  conM  he  fcrsaflkt 
ea  his  head. 
Handamas  will  lie  against  the  state  treas- 
arer, as  custodian  of  the  state  compensation  in- 
sorance  fond  under  Workmen's  Compensa- 
tion Act  I  1^>  to  compel  him  to  invest  a  iior- 
tion  thereof  in  United  States  bonds  as  direct- 
ed by  the  Industrial  Commission,  porsnant  to 
its  anthority  tinder  sections  123  and  141, 
though  an  action  for  damages  conld  be  brought 
on  the  treasurer's  bond. 

2.  Maadamas  «=>I54(I)  —  Oa  nandaaas  to 
compel  ad  by  state  treasurer.  It  Is  Immatsrlal 
what  petitioB  sUtes  the  law  to  he,  the  stat- 
ate  goveraiag. 

It  is  immaterial,  on  petition  for  peremp- 
tory mandamas  to  compel  the  state  treasurer. 


aa  custodian  ci  the  state  eempensatlon  insor- 
ance  fund  under  Workmen's  CSompenaatian  Act 
S  140,  to  invest  a  portion  thereof  in  United 
States  bonds,  as  directed  by  the  Industrial 
Commisrion,  pnrsnant  to  its  anthoritar  ander 
sections  123  and  141,  what  the  petitioB  states 
the  law  to  be  with  respect  to  the  treasurer's 
duty  thereunder;  that  being  determined  ttr  the 
statute. 

3.  Master  and  servaat  <8=>383— State  treaaarar 
most  obey  directions  to  invest  compeasatlaa 
fand. 

Under  Workmen's  Compensation  Act  l_141« 
anthorising  the  Industrial  Commission  to  direct 
the  state  treasurer  to  invest  the  state  compen- 
sation insurance  fund,  the  treasarer  is  requir- 
ed to  obey  the  Commission's  directiona. 

4.  Maadamas  «=3|00— Invsstmeat  af  eampea- 
satloB  lasaraace  faad  by  traasarsr  is  pmnly 
mlsisterial  act 

Under  Workmen's  Oimpensation  Act  S  141, 
authorizing  the  Industrial  Commission  to  di- 
rect the  state  treasuE|>  to  invest  the  state 
compensation  insurancn  fund  in  warrants  or 
bonds  either  of  the  eUte  or  United  Sutea  "as 
may  be  determined  by  the  (Jommission,"  the 
investment  of  such  funds  is  purely  a  minis- 
terial act  which  may  be  coerced  "by  mandamus, 
and  does  not  involve  the  exercise  of  skill,  judg- 
ment and  discretion.^ 

5.  Master  and  servant  «=>347— Compeasatlaa 
Act  provlsloa  for  Investmeat  of  eompeasatto* 
fond  ooastitatioaa). 

Workmen's  Compensation  Act  S  141,  au- 
thorizing the  Industrial  Commission  to  firect 
the  state  treasurer  to  invest  the  compensation 
insurance  fond,  is  not  in  violation  of  Const  art 
10,  S  14  and  article  5,  S  33,  as  taking  away  the 
treasurer's  constitutional  power  over  the  state 
money,  because  the  fund  is  not  the  general 
piopeitr  of  the  state  and  its  custody  is  no 
part  of  the  constitutionsl  duty  of  the  treasurer, 
but  he  is  made  custodian  of  the  fund  whiiA  is 
not  in  the  treasury  of  the  state  within  Laws 
1913,  pp.  580.  582,  H  1.  4. 

En  Banc. 

Error  to  District  Court,  CSty  and  Ooonty 
of  Daiven   (Tharles  O.  Butter,  JTudgeL 

Mandamus  by  the  Industrial  Oommisslon 
of  the  State  of  Colorado  to  require  Arthur 
M.  Stong,  State  Treasurer,  to  Invest  a  jkk- 
tion  of  the  state  compensation  Insurance  fund 
in  United  States  bonds,  rrom  an  order 
granting  a  peremptory  wrU,  the  treasarer 
brings  error.     AfiSrmed. 

Victor  B.  Keyes,  Atty.  Qea,  Gbarlea 
Roach,  Deputy  Atty.  Gen,  B.  M.  McMoDen. 
Asat  Atty.  Gen.,  A.  IL  Steiveiison,  and  Oeorse 
A.  Orison,  all  at  DenTer,  tat  plalnttlT  te  «r- 
ror. 

H.  E.  Gorran,  W.  F.  Mowry,  and  Owrles 
H.  Small,  all  of  Deanx,  for  defendant  In 
error. 

DENISON,  X  The  district  ooort;  npon  tk» 
relation  of  the  Indnstrlal  Commlwden,  grant- 
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ed  a  xwremptory  mandamns,  reqnlrluK  Stong, 
state  treasarer,  to  Invest  $2ix>,000  of  tbe  state 
compensation  insurance  fund  In  United 
States  bonds.    He  brings  error. 

The  statute  (S.  L.  1919,  c.  210),  contains 
the  following: 

"Sec.  12S.  The  Gommission  is  herebr  rested 
with  fnll  power,  authority  and  JurisdlctioD  over 
the  state  compensation  insurance  fond  and 
may  do  and  perform  any  and  all  things,  wheth- 
er herein  specifically  designated  or  in  addition 
thereto,  which  are  necessary  or  convenient  in 
the  exercise  of  any  power,  aothority  or  Juris- 
diction  over  said  fund  in  the  administration 
thereof  under  the  provisions  of  this  act,  as 
fully  and  completely  as  the  governing  body  of 
a  private  insurance  company  might  or  could  do, 
subject,  however,  to  all  the  provisions  of  this 
act." 

"Sec.  140.  The  state  treasurer  shall  be  the 
custodian  of  the  state  compensation  insurance 
fund  and  all  disbursements  therefrom  shall  be 
paid  by  lilm  upon  warrants  of  the  state  auditor 
upon  vouchers  Issued  by  the  Commission  and 
the  state  auditor  is  hereby  authorized  and  di- 
rected to  draw  warrants  upon  the  state  com- 
pensation Insurance  fund  for  payment  thereof, 
upon  order  of  the  Commission. 

"Sec.  141.  The  Commission  shall  In  writing 
antfaorize  and  direct  the  state  treasurer  to  in- 
vest any  portion  of  the  state  compensation 
insarance  fund  wUch  In  the  judgment  of  the 
Commission  is  not  needed  for  immediate-  nse. 
Said  fund,  including  its  surplus  and  reserves  or 
any  portion  thereof,  may  be  invested  in  any 
warrants  or  bonds  of  the  state  of  Colorado  or 
of  the  United  States  of  America  at  market 
price,  as  may  be  detemdned  by  the  Commission. 
•  •  •  Upon  the  direction  of  the  Commission, 
vrfth  the  approval  of  the  state  auditing  board, 
tile  state  treasarer  shall  sell  or  dispose  of  such 
portion  of  the  investments  of  said  fund  at  mar- 
ket price,  as  may  be  directed." 

Tbe  Commission  directed  the  treasarer  to 
invest  in  United  States  bonds,  but  be  dis- 
obeyed and  invested  in  state  warrants. 

In  tbls  court  tbe  plalntUf  In  error  makes 
four  points: 

[1]  1.  He  says  that  tbe  petition  neither  al- 
leges nor  shows  that  the  relator  had  no  rem- 
edy at  law. 

Tbe  brief  suggests  an  action  for  damages 
could  be  bronght  on  the  bond  of  the  treasurer 
as  custodian  of  the  fund,  and  so  mandamns 
will  not  He.  The  conclusion  necessitates  the 
premise  that  no  public  ofScer  who  has  given 
a  bond  can  be  compelled  to  do  his  duty. 
Such  Is  not  the  law.  Bell  v.  Thomas,  49 
Colo.  76,  111  Paa  76,  31  L.  R.  A.  (N.  S.)  664. 

[2]  2.  Plaintiff  In  error  says: 

•at  aflSrmativdy  appears  from  the  petition 
that  the  plaintiff  in  error  is  not  directed  by  law 
to  perform  the  act  complained  of." 


[3]  It  is  Immaterial  what  the  petition 
shows  tbe  law  to  be.  We  look  to  the  statute 
for  that.  In  support  of  this  second  i»'opo- 
sltlon,  however,  it  Is  urged  that  section  141 
merely  gives  the  Commission  power  to  direct 
and  does  not  require  the  treasurer  to  obey. 
We  think  such  an  argument  requires  no  an- 
swer. 

[4]  3.  It  is  said  that  the  act  required  in- 
volves the  exercise  of  skill,  Judgpient,  and 
discretion  and  Is  not  a  ministerial  act  We 
cannot  agree  to  this  proposition. 

Tbe  language  Is  plain  and  incapable  of 
two  constructions.  Full  control  of  the  fund 
Is  given  to  the  Commission;  the  custodian 
Is  anthorlzed  to  do  nothing  with  It  except 
upon  their  order,  and  his  Investment  of  It  is 
restricted  to  "warrants  or  bonds  of  the  state 
of  Colorado,  or  of  the  United  States  of  Amer- 
ica at  market  price,  as  may  be  determined  by 
the  Commission."  The  custodian  Is  as  much 
under  the  control  of  the  words  "as  may  be 
determined  by  tbe  Commission"  as  by  what 
precedes  them.  Nothing  Is  required. of  the 
treasurer  by  the  statute  but  to  obey  the 
Commission  and  invest  as  directed  at  the 
market  price.  It  is  enough  here  to  cite  Ken- 
dall V.  U.  S.,  12  Pet  624,  9  I*  Ed.  1181.  and 
People  V.  Higglns,  69  Colo.  79,  84,  86,  168 
Pac.  740. 

[6]  4.  It  is  claimed  tbat  section  141,  if 
construed  as  above,  violates  article  10,  i  12, 
and  article  6,  §  33,  of  the  Constitution. 

The  argument  la  tbat  the  power  of  the 
treasurer  over  the  state  money  is  constitu- 
tional and  so  cannot  be  taken  from  him  by 
the  Oeneral  Assembly.  This,  without  deci- 
sion, may  be  conceded;  and  we  also  pass 
over  the  power  given  to  the  Legislature  by 
said  section  12  to  regulate  "the  safe-keep- 
ing and  management  of  the  public  funds  In 
the  hands  of  the  treasurer";  yet  the  Con- 
stitution is  not  violated,  because  the  fund  In 
question  is  not  tbe  general  property  of  the 
state,  and  its  custody  Is  no  part  of  the  treas- 
urer's constitutional  duty,  but  Is  conferred 
on  him  by  statute  only.  The  fund  is  not 
"creditable  to  the  general  revenue  of  the 
state"  and  is  "designated  for  purposes  other 
than  such  general  revenue,"  and  so  is  not 
In  the  treasury  of  the  stat&  S.  L.  1913,  p. 
580,  {  1,  and  page  682,  $  4.  The  treasurer, 
eo  nomine.  Is  made  custodian  of  It  but  gives 
a  special  bond,  and  anybody  else,  e.  g.,  the 
Industrial  Commission  itself,  might  have 
been  and  may  hereafter  be  made  sucb  custo- 
dian when  tbe  Legislature  sees  fit 

Judgment  afSrmed. 

SCOTT,  C.  J.,  not  participating. 
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HILL  V.  RHULE  at  li.     (No.  9988.) 

(Sapreme  Coutt  ot  C!«Iorado.    Jan.  0,  1922. 
Behearing  Denied  March  6,  1022.) 

I.  Appeal    and    wror    «=>6I2(4)— Jodgment 

shown  by  reeord  to  be  final  la  ao  regarded, 

thongh  cleric's  certlfloate  used  term  "all  oourt 

orders." 

Where  the  record  shows  a  final  Judgment, 

it  is  to  be  regarded  as  each,  thongh  the  derk's 

certificate  uses  the  term  "all  court  orders." 

8.  Animals   «s>26  (4)— Agister's   lien    lost   by 
.  snrrenderlng  possession. 

Where  an  agister  surrendered  horses  to  a 
mortgagee  without  makiiig  an  attempt  to  pre- 
serye  his  lien,  the  lien  was  lost. 

3.  Chattel  mortgages  €=>  1 38(1)— Agister's  Hen 
not  valid  against  pre-existing  chattel  mort- 
gageL 

An  agister's  lien  is  not  ralid  against  a  chat- 
tel mortgage  in  force  before  the  lien  accrued. 

4.  Animals  «=926( I)— Agister's  lien  cannot  be 
fonnded  on  wrongfnl  possession. 

There  can  be  no  agister's  lien  founded  on 
wrongful  possession,  nor  does  wrongful  pos- 
seesion  revire  any  Uen. 

5.  AnInals  «=926  (4)— Agister's  ien  lost  by 
snit  on  dsbt. 

Where  an  agister  institnted  suit  for  the 
debt  owed  him  for  pasturing  by  the  owner  of 
the  animals  against  H.,  who  was  not  the  owner, 
his  lien  was  thereby  lost 

e.  Animals  «3>26(4)— Agister's  Hen  lost  by  at- 
tnohment. 

In  suit  for  the  conversion  of  animals  de- 
fended on  the  ground  that  one  of  the  defend- 
ants had  an  agister's  lien  on  them,  the  refusal 
to  instruct  that  if  a  defendant  was  entitled  to 
an  agister's  lien,  but  sued  for  the  amount  of 
the  debt  and  caused  the  property  carried  by  the 
lien  to  be  attached,  he  lost  the  lien,  was  error. 

Department  1. 

Error  to  District  Ck>urt,  Lincoln  CJounty; 
Arthur  Cornfortb,  Jndge. 

Action  by  Dell  Hill  against  F.  J.  Rhole 
and  others.  From  Judgment  for  defendants, 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

Gondy  ft  Goudy.  and  Thomas  F.  McGov- 
em,  all  of  Denver,  for  i^alntlff  in  error. 

Chas.  H.  Beeler,  of  Huso,  and  Floyd  J. 
Wilson  and  Frederldc  Sass,  both  of  Dearer, 
for  defendants  in  error. 

ALLBN.  X  Plaintiff  below,  DeU  Hill, 
brought  this  action  against  F.  J.  Bhule  and 
others  for  damages  for  conversion  of  14 
bead  of  horses.  The  defendants  for  their 
affirmative  defense  alleged  that  the  stock 
"Is  In  the  possession  of  one  of  the  defoid- 
ants,  to  wit,  F.  J.  Rhule,"  and  that  his  rij^t 
to  itossession  is  founded  upon  an  agister's 
lien.     Trial  was  to  a  Jury.    Plaintiff's  mo- 


tion for  a  directed  verdict  was  denied.  Ver- 
dict was  for  defendant  Plaintiff  brings  er- 
ror. 

[1]  Some  Qoestlons  are  raised  by  deftod- 
anta  in  error  regarding  the  suiDciency  at  the 
record  and  the  bill  of  exceptions  to  authorize 
a  review  by  this  court  of  the  cause.  We  And 
the  record  and  blU  sufficient  The  record 
shows  a  final  Judgmoit  and  It  is  to  be  re- 
garded as  such  although  the  clerk's  certifi- 
cate uses  the  term  "all  court  orders." 

The  prlndpal  contoition  of  the  plaintiff 
in  error  la  that,  under  the  undisputed  facts, 
the  defendant  Rhule  lost  or  waived  his  agis- 
ter's lien.  If  he  ever  had  one,  and  therefore 
did  not  establish  his  defense. 

[2,  3]  On  May  26,  1»18,  plaintiff  left  the 
horses  on  a  farm  in  Lincoln  county  in  the 
care  and  custody  of  the  defendant  Bhule. 
Thereafter  defendant  removed  the  property 
to  Kit  Carson  county.  On  October  5,  1918, 
a  mortgagee  of  the  horses  took  possession 
of  them  and  took  them  back  to  Lincoln  coun- 
ty. Defendant  surrendered  possession  of  the 
stock  to  the  mortgagee  without  making  any 
attempt  to  preserve  his  Uen,  if  that  could 
be  done.  He  thus  lost  his  aglsts's  lien.  It 
is  essential  to  the  attachment  of  the  stata- 
tory  Uen  that  the  agister  should  have  posses- 
sion and  control  of  the  animals.  Aold  ▼. 
Travis,  6  Ck>lo.  App.  635,  89  Pac.  857;  Tabor 
V.  SaUsbury,  8  Colo.  App.  836,  83  Pac  190; 
3  0.  J.  33.  The  defendant  Rhule  lost  pos- 
session and  control  when  the  mortgagee  as- 
sumed it  and  so  the  agister's  Uen  was  lost 
The  defendant  could  not,  even  if  he  desired, 
retain  possession,  because  the  chattel  mort- 
gage was  in  force  before  any  agister's  Uen 
accrued.  The  holder  of  the  chattel  mort- 
gage was  not  divested  of  his  Uen  by  any 
claim  of  the  agister.  EUlson  r.  Tucfterman, 
24  Colo.  App.  322,  134  Pac.  163;  Bohror  v. 
Boss,  63  Colo.  328,  125  Pac.  489,  Ann.  C^. 
1914B,  315. 

[4]  Neither  the  mortgagee  nor  tiie  owner 
nor  any  (me  on  their  behalf  ever  returned 
the  horses  to  defendant  Bhul&  He  regained 
I>o88esslon  of  the  animals  by  suing  out  a 
writ  of  attadunent  in  a  justice  court  In  a 
proceeding,  not  against  plaintiff,  but  against 
one  E.  A.  Hill.  If  such  proceedings  were 
void,  and  they  are  regarded  In  the  briefs  on 
both  sides  as  void,  then  the  possession  thns 
obtained  or  regained  was  wrongful,  and 
there  can  be  no  agister's  Uen  founded  on 
wrongful  possession.  8  C.  J.  83.  Nor  doed 
wrongful  possession  revive  any  U«n. 

[S]  Again,  defendant  lost  his  Uen  by  Insti- 
tuting the  proceedings  in  the  Justice  court 
against  E.  A.  Hill.  They  were  inconsistent 
with  any  claim  against  plaintiff.  They  were 
upon  the  same  alleged  debt  In  Orismon  r. 
Barse,  etc.,  Co.,  17  Okl  117,  87  Pac.  876,  It 
was  held  that  one  who  has  a  lien  for  pastur- 
ing Uve  stock  waives  such  Uen  by  suing  for 
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the  amount  of  the  debt  and  causing  the  prop- 
erty covered  by  the  lien  to  be  attadied.  The 
court  said:  ' 

"Where  one  by  contract  or  statutory  provi- 
sions has  a  special  lien  npon  property  to  se- 
cure the  payment  of  a  debt,  he  must  either 
enforce  his  lien  or  he  may  attach  the  proper- 
ty, if  legal  grounds  exist  therefor,  but  he  can- 
not acquire  both  liens  on  the  same  property 
to  secure  the  payment  of  the  same  debt.  They 
are  inconsistent,  and  cannot  coexist  in  favor 
of  the  same  peraon." 

To  the  same  efTect  Is  Fein  v.  Wyomin;  L- 
ft  T.  Ca,  8  Wyo.  331,  22  Pat  1150. 

[6]  TToder  the  authorities  above  cited,  it 
is  clear  that  the  verdict  for  the  defendant  Is 
not  supported  by  the  evidence,  and,  farther- 
more,  it  is  error  to  refuse  to  give  plalntitTs 
requested  instruction  reading  ag  follows: 

"The  court  instrncts  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant 
lUiule  was  entitled  to  an  agister's  Hen,  but 
sued  for  the  amount  of  the  debt  and  caused 
the  property  carried  by  the  lien  to  be  attach- 
ed, that  the  defendant  Ehule  thereby  lost  his 
lien." 

For  the  errors  above  indicated,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  neiw  trial  on  the  questton  of  damages 
only. 

TEIXEOt,  J.,  sitting  for  SCOTT,  G.  J.,  and 
DENISON,  J.,  coQCur. 


SECURITY  BENEFIT  ASS'N  v.  VERDERY. 
(No.  9846.) 

(Supreme   Conrt  of   Colorado.    Feb.   6,  1W&. 
Rehearing  Denied  March  6,  1922.) 

1.  Insoraaoe  «=»793— Reoelpt  of  premiums  by 
society  with  knowledge  of  disappearanoe  of 
member  and  the  divorce  and  remarriage  of 
his  beneficiary,  his  wife,  prevents  disputing 
her  right  of  recovery. 

Where  fraternal  benefit  society  knew  that 
a  member  had  disappeared  and  that  his  wife, 
beneficiary  of  the  certificate,  had  secured  a  di- 
vorce and  had  remarried,  and  accepted  pay- 
ments of  premium  on  the  certificate  from  her 
both  before  and  after  her  divorce,  it  may  not 
dispute  her  rights  to  recover  regardless  of 
Laws  1911,  p.  424,  {  6,  restricting  beneficiaries 
under  fraternal  benefit  certificates  to  relatives 
by  blood  or  marriage  or  those  dependent  upon 
the  member,  and  of  a  by-law  conforming  to  the 
provisions  of  the  statute. 

2.  Death  $=»4— Evidence  of  diligent  searoh  for 
issared   held  suflloient. 

In  an  action  on  a  fraternal  benefit  society 
certificate  based  on  a  presumption  of  death 
arising  from  the  disappearance  of  the  member 
for  more  than  seven  years,  evidence  held  suffi- 
cient to  support  a  finding  that  the  beneficiary 
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made  due  and  diligent  search  and  inquiry  for 

the  insured,  to  raise  presumption  of  his  death. 

Denison,  J.,  dissenting. 

En  Banc 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 

Action  by  Xenia  A.  Verdery  against  the 
Security  Benefit  Association,  successor  to 
the  National  Council  of  the  Knights  and  La- 
dles of  Security.  From  Judgment  for  plain- 
tiff,  defendant  brings  error.    Affirmed. 

William  H.  Wadley,  of  Denver,  for  plaln- 
tur  in  error. 

George  P.  Steele,  of  Denver,  for  defendant 
in  error. 

BAIDEY,  J.  [1]  The  suit  Is  by  Xenla  A. 
Verdery,  <m  a  fraternal  boteflt  certiflcate 
upon  the  life  of  Max  H.  Zlnunennan,  for 
$3,000.00.  Mrs.  Vordery  at  the  time  of  the 
issuance  of  the  certiflcate  was  Zimmerman's 
wife.  The  certiflcate  Is  dated  March  Tth, 
1907,  and  five  years  later  Zimmerman  disap- 
peared. In  August,  1914,  plalntUf  secured  a 
divorce  from  him  on  the  ground  of  desertitm 
and  later  married  Verdery.  Jndgm«it  was 
for  plalntift  and  the  Association  brings  the 
record  here  fbr  review.  In  Oils  opinion  the 
parties  are  designated  as  in  the  court  below. 

It  is  the  theory  of  plaintiff  that  notwith- 
standing her  divorce  ttaa  the  assured  and 
marriage  to  another,  she  is  entitled  to  recov- 
er, and  that  the  testimcmy  showing  the  dis- 
ai)pearance  and  continued  absence  of  Zim- 
merman, for  more  than  seven  years,  without 
tidings,  for  the  purpose  of  this  action,  is 
equivalent  to  proof  of  death. 

The  principal  contentions  of  defendant  are 
that,  in  no  event,  can  plaintiff  recover  be- 
cause she  was  not  the  wife  of  Zimmerman  at 
the  end.  of  the  seven  years  period  immediate- 
ly following  his  disappearance;  and  further, 
that  the  facts  shown  in  connection  with  hla 
disappearance  and  ccntinued  absence  are 
not  sufficient  to  raise  the  presumption  of 
death. 

Defendant  to  defeat  the  action  relies, 
among  other  things,  upon  chapter  189,  Colo- 
rado Sessi(m  Laws,  1911,  entitled  "Fraternal 
Benefit  Societies."  Section  6  thereof  restricts 
beneficiaries  under  fraternal  benefit  policies 
to  relatives  by  blood  or  marriage,  or  those 
dependent  upon  the  member ;  and  also  relies 
upon  the  by-law  of  the  society  passed  to  con- 
form to  the  provisions  of  the  foregoing  sec- 
tion of  the  state  law,  as  follows: 

"The  beneficiaries' shall  b«  confined  to  the 
families,  heirs,  blood  relatives,  or  to  persons 
dependent  upon  the  member.  Provided,  that  a 
member  having  no  spouse  or  children  living 
may,  with  the  consent  of  the  Order,  make  a 
charitable  institntion  the  beneficiary  in  those 
states  where  such  designation  is  permitted. 
The  provision  as  to  heirs  Mid  Uood  relatives 
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k«r«i»  ahall  be  held  to  mean  relationehip  not 
tttrtkw  r«aiiov«d  than  cousin  in  the  first  de- 
yr««.  In  all  cases  the  person  intended  as  ben- 
eficiaqr  ahall  be  specifically  named  in  the  ben- 
«8dU7  certificate.  No  payment  shall  be  made 
upon  any  benefit  certificate  to  any  person  who 
doea  not  bear  the  required  relationship  at  the 
time  of  the  member's  death." 

The  statute  and  the  by-law  were  Both  en- 
ncted  years  after  the  Issuance  of  tbe  certlfl- 
cate  involved.  But  It  Is  urged  that  they  are 
both  retroactive  and'  that  by  their  terms 
plaintiff  is  precluded  from  recovery.  These 
questions,  under  the  facts  disclosed,  need 
not  be  determined,  since  it  appears  that 
plalntm  continued,  for  more  than  seven 
years  after  the  disappearance  of  Zimmerman, 
to  pay  the  premiums  upon  the  certificate  In 
question,  whcih  were  accepted  by  tbe  Asso- 
ciation with  full  IcQowledge  that  Zimmerman 
had  disappeared,  that  plaintiff  had  been  di- 
vorced, was  remarried  and  was  paying  such 
premiums  as  the  beneficiary  designated  in 
the  certificate. .  Plaintiff  paid  such  premiums 
both  before  and  after  her  divorce  from  the 
Insured;  under  such  circumstances  the  As- 
sociation ought  not  to  be  beard  to  dilute 
her  right  of  recovery. 

[2]  The  only  other  matter  which  need  be 
determined  is  whether  tbe  presumption  of 
death  arises  from  the  provai  facts.  Counsel 
for  defendant  relies  upon  New  Yorlc  Life  In- 
surance Co.,  V.  Holclc,  59  C!oIo.  416,  151  Pac. 
916,  as  authority  showing  the  proofs  adduced 
to  be  InsutBdoit.  It  Is  to  be  noted,  how- 
ever, that  it  was  specifically  held  therein 
that  "each  case  must  necessarily  depend  up- 
on Its  own  facts,"  and  limited  the  law  there 
announced  accordingly.  In  that  case  there 
was  much  testimony  to  the  effect  that  the 
Insured  had,  prior  to  his  disappearance, 
threatened  to  leave  home  on  account  of  un- 
pleasant domestic  relations.  He  left  imme- 
diately following  a  quarrel  with  his  wife, 
and  later  returned  for  the  purpose  of  bidding 
good-bye  to  his  daughter.  Afterward  he  sent 
the  child  presents  by  express,  and  there  was 
testimony  of  his  having  subsequently  beeo 
seen  alive  upon  several  occasions  in  various 
parts  of  the  country. 

In  this  case  there  Is  not  <mly  no  evidence 
of  domestic  difficulties,  but  the  testimony  in- 
dicates that  the  insured  led  a  pleasant  and 
contented  home  life,  and  that  he  was  the 
father  of  a  young  son  to  whom  he  appears 
to  have  been  greatly  attached.  The  husband 
and  father  left  home  in  the  morning,  witb 
the  understanding  that  he  would  meet  his 
wife  later  in  the  day  to  attend  an  art  ex- 
hibit, and  was  never  seen  again  in  the  city. 

There  Is  a  suggestion  to  the  effect  that  he 


left  with  another  woman,  but  nothing  In  tlie 
record  supports  this,  nor  is  there  any  fact 
or  circumstance  shown  which  -tends  to  ex- 
plain his  departure,  long  continued  absence 
or  subsequent  silence,  except  that  of  death. 
There  is  testimony  that  he  appeared  at  the 
home  of  a  brother  in  Illinois  a  few  wedEs 
after  his  disappearance,  but  nothing  further 
seems  to  have  been  heard  of  or  from  him. 
So  far  as  the  record  discloses  he  appears  to 
have  utterly  disappeared  during  the  more 
than  seven  years  between  his  dqwrture  and 
the  commoicement  of  this  suit,  no  trace  of 
him  whatsoever  having  been  reported  during 
that  entire  period,  except  as  above  noted. 

It  Is  shown  that  the  wife  communicated 
with  all  the  relatives  of  the  missing  man.  of 
whom  she  had  imowledge,  except  a  sister, 
with  whom  the  insured  was  not  on  friendly 
temuL  She  notified  the  members  of  the  As- 
sociation, watched  the  papers  for  news  of 
him,  tallced  with  those  of  his  associates  and 
acquaintances  whom  she  knew,  and  seems  to 
have  done  aU  that  could  be  rea8<»ably  ex- 
pected of  her  to  do  under  the  circomstano^ 
There  is  ample  competent  testimony  to  sup- 
port the  findings  of  the  trial  court  that  plain- 
tiff made  due  and  diligent  search  and  in- 
quiry before  suit  brought,  and  we  are  not 
disposed  to  disturb  them. 

It  was  held  in  Modem  Woodmen  of  Amer- 
ica V.  White  (Colo.)  199  Pac.  965,  that  wbetb- 
er  the  inquiries  In  a  given  case  showed  suf- 
ficient diligence  must  depend  upon  its  partic- 
ular f&cts,  circumstances  and  conditions. 
That  decision  is  authority  for  upholding  tbe 
sufficiency  of  the  diligence  of  seardi  ^own 
herein.'  We  dte  the  follovring  additional  de- 
cisions which  support  the  conclosion  of  tlie 
trial  court  that  due  and  diligent  seanAi  and 
inquiry  were  made  by  ptalntiff:  Spalir  ▼. 
Mutual  Life  Co.,  98  Minn.  471,  108  N.  '^.  4 ; 
Mackie  V.  Grand  Lodge,  100  Kan.  345.  164 
Pac.  263 ;  Ridiey  y.  W.  O.  W.,  184  Iowa,  10. 
168  N.  W.  276,  L.  R.  A.  1918P,  1118;  Miller 
V.  Sovereign  Camp,  140  Wis.  505,  122  N.  W. 
1126,  28  L.  R.  A.  (N.  S.)  178,  133  Am.  St.  tt/ep. 
1095;  Uchtenhan  v.  Prudential  Ins.  Oo.. 
191  lU.  App.  412;  Page  v.  Modem  Wood- 
men, 162  Wis.  259,  156  N.  W.  137,  I<.  XL  A. 
1916F,  438,  Ann.  Cas.  1918D,  756;  Kanf- 
m{um  V.  N.  X.  Ufe  (CaL  App.)  186  Paa  360: 
DarreU  t.  Mutual  Ben.  Ufe  Ins.  Ca  (Cal. 
App.)  186  Pac  620. 

No  other  question  argued  la  of  sofflcieiit 
Importance  to  merit  discussion.  The  Jtidc- 
ment  is  in  accord  with  exact  Justice,  is  foUy 
warranted  in  fact  and  law,  and  should  tb^Pfr- 
fore  be  affirmed.    It  is  so  ordereid. 

Judgmoit  affirmed. 

DENISON,  3.,  dlssentinK. 
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STONE  ««  al.  V.  PEOPLE.     (No.  10016.) 

(Supreme  Conrt  of  Qolorado.     Feb.  6,  1922. 
Behearing  Denied  March  0,  1922.) 

I.  Criminal   law  ^=3593— Record  held  not  to 
show   abuM  of  discrvtion   denying  oontlnn- 


A  record,  showing  that  'when  a  prosecution 
against  two  defendants  was  called  for  trialt 
one  of  the  defendants  stated  his  attorner  was 
trying  a  case  in  another  connty,  whereupon 
the  court  remarked  that  the  attorney  mention- 
ed had  stated  he  did  not  represent  that  defend- 
ant, and  appointed  another  attorney  to  rep- 
resent the  defendant,  after  which  the  trial 
proceeded  without  further  objection,  does  not 
show  that  the  trial  court  abused  the  discretion 
vested  in  him  in  denying  the  continuance. 

2.  Criminal  law  «=3l  1 1— Highway  separating 
eonntles-  is  "county  line''  within  venue  stat- 
ute. 

Within  Rev.  St.  1908,  §  1974,  proyiding 
that  the  trial  for  an  ofEense  committed  on  a 
county  line  may  !>•  in  either  county  divided 
by  such  Une,  the  word  "line"  is  not  to  be 
given  its  geometrical  definition  as  having  nei- 
ther breadth  nor  thickness,  but  includes  all  of 
a  fenced  public  highway  dividing  two  counties, 
so  that  a  prosecution  for  robbery  committed 
upon  the  highway  may  be  maintained  in  either 
county,  regardless  of  the  side  of  the  center 
line  of  the  highway  upon  which  the  oftense 
was  committed. 

3.  Crfnlnal  law  «=9639  (2)— Appointment  as 
special  prosecuting  attorney  held  authorized 

Where  the  trial  conrt  made  an  oral  finding 
at  the  beginning  of  the  trial  of  a  criminal  case 
that  the  district  attorney  was  absent  from  the 
conrt  and  not  performing  the  autles  of  his 
office,  and  that  there  was  no  official  of  his 
office  present  and  able  to  perform  the  duties, 
and  there  was  no  showing  to  the  contrary,  the 
court  was  anthorized,  under  Rev.  St.  1908, 
%  1577,  to  appoint  another  attorney  to  conduct 
the  prosecution. 

4.  Criminal  law  «=»622(2)<~Defendant,  in 
whose  favor  there  is  evidence,  is  not  entitled 
to  severance. 

A  showing  that  there  is  evidence  material 
to  the  defense  of  one  of  two  defendants  ap- 
plying for  severance  which  is  admissible  as  to 
that  defendant  if  he  be  tried  separately,  but 
inadmissible  as  to  any  other  defendant,  is  not 
sufficient  to  entitle  him  to  a  severance  under 
Rev.  St.  1808,  f  1981. 

5.  Criminal  law  «=>622(3)>^howing  of  evi- 
dence against  defendanta  held  Insuffloient  to' 
require  severance. 

A  statement  in  an  affidavit  by  one  of  two 
defendants  in  support  of  his  application  for 
separate  trial  that  there  was  material  evidence 
not  relating  to  reputation  which  was  admissible 
against  another  defendant  if  tried  alone,  but 
trbich,  it  admitted  in  a  Joint  trial,  would  be 
prejudicial  to  the  defendant  applying  for  sev- 
erance, because  it  would  be  inadmissible  against 
bim  if  tried  alone,  does  not  show  error  under 
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Bev.  St.  1908,  i  1931,  In  den^g  the  separate 
trial,  where  Uiere  was  no  further  showing  as 
to  what  was  the  evidence  referred  to,  and  no 
such  evidence  was  developed  at  the  trial,  nor 
was  any  objection  made  on  behalf  of  either 
defendant  to  evidence  which  was  admissible 
against  one  and  inadmissible  against  the  other. 

6.  Criminal  law  «s>628 (5)— Indorsement  of  ad- 
ditional witnesses  oa  infomation  held  not 
error. 

A  statement  by  the  special  prosecuting  at- 
torney that  he  did  not  know  anything  about 
two  witnesses  whose  names  he  asked  to  have 
indorsed  upon  the  information  at  the  begin- 
ning of  the  trial,  is  sufficient,  in  the  absence 
of  any  showing  to  the  contrary,  or  any  show- 
ing of  surprise  or  prejudice,  to  authorise  the 
indorsement  of  the  names  of  those  witnesses 
under  Bev.  St.  1908,  |  1858. 

7.  Criminal  law  €=3l  144(9)— Presomptlon  Is  In 
favor  of  ruling  allowing  Indorsement  of  ad- 
ditional witnesses. 

On  writ  of  error  to  review  a  conviction  for 
crime,  the  presumption  is  in  favor  of  the  rul- 
ing of  the  trial  court  in  permitting  the  names 
of  additional  witnesses  to  be  indorsed  on  the 
information. 

8.  Robbery  ®=324( I)— Evidence  held  to  show 
defendants  participated  In  robbery. 

In  a  prosecution  for  robbery,  evidence  that 
the  two  defendants  and  two  others  were  pas- 
sengers in  the  same  automobile,  and  that  the 
other  two  in  the  presence  of  the  defendants  and 
with  their  Mparent  consent  held  up  another 
automobile  driver  and  compelled  him  to  de- 
liver to  them  a  spare  tire  for  use  on  the  au- 
tomobile which  belonged  to  one  of  the  defend- 
ants, held  to  show  participation  by  the  two 
defendants  in  the  robbery. 

9.  Criminal  law  «=3ll59(2,3)— Venllet  cannot 
be  distnrted  because  evidence  Is  conflicting, 
nor  because  Supreme  Court  tbinlie  some  links 
are  aot  established. 

A  verdict  of  guilty  cannot  be  reversed 
merely  because  the  evidence  is  conflicting,  nor 
because  it  seems  to  the  Supreme  Court  that 
some  links  in  it  are  not  overwhelmingly  es- 
taUished. 

EJrror  to  District  Court,  Jefferson  County; 
S.  W.  Jobnson,  Judge. 

Frank  Stone  and  Walter  Woeber  were  con- 
victed of  highway  robbery,  and  they  bring 
error.    Affirmed. 

George  B.  Campbell  and  William  A.  Bry- 
ans,  both  of  Denver,  for  plaintiffs  In  error. 

'Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
B.  Conlee,  Asst.  Atty.  Gen.,  for  the  People. 

BCBKE,  J.  Plaintiffs  in  error  (hereinaft- 
er referred  to  as  defendants)  were  convicted 
of  Ughway  robbery  and  sentenced  to  a  term 
of  five  to  six  years  In  the  penitentiary.  To 
review  tbat  jndgment  they  sne  out  this  writ. 


^=»For  otber  cases  see  same  topic  and  KEY-NUUBER  In  all  Key-Numbered  Digests  and  Indexes 
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Of  the  19  errors  alleged  the  foUowlntj  prop- 
ositions are  presented  in  the  briefs:  (1)  The 
denial  of  Woeber's  motion  for  a  continuance. 
(2)  That  the  crime,  if  any,  was  not  committed 
in  Jefferson  county.  (3)  The  appointment 
by  the  court  of  A.  D.  Qualntance  to  repre- 
sent the  people  in  the  trial.  (4)  The  OTer- 
ruling  of  Stone's  motion  for  a  severance.  (6) 
The  indorsement  on  the  information  of  the 
names  of  two  witnesses  at  the  beginning  of 
the  trial  (6)  That  the  verdict  Is  not  sup- 
ported by  the  evidence. 

[1]  1.  When  the  case  was  called  for  trial 
defendant  Stone  was  represented  by  Attor- 
ney Bryans.  Defendant  Woeber  was  asked 
by  the  court  if  he  had  counsel.  He  said  he 
had,  one  Waldron,  who  could  not  be  present 
because  he  was  trying  cases  in  the  city  of 
Denver.  The  Judge  replied  that  Waldron 
had  said  that  he  was  not  attorney  for  the 
defendant  Woeber  informed  the  court  that 
he  had  seen  Waldron  that  morning,  but  that 
be  (Woeber)  could  handle  the  case  himself, 
saying,  "I  think  I  could  go  to  trial  without 
an  attorney."  Thereupon  the  court  appoint- 
ed Mr.  George  B.  Campbell  to  represent  this 
defehdant.  Woeber  first  objected  to  going 
to  trial  under  the  circumstances.  The  court 
reminded  him  that  when  the  cause  was  set 
and  he  and  Attorney  Waldron  present  they 
were  informed  that  the  cause  must  be  tried; 
thAt  a  Jury  could  not  be  kept  longer;  that 
Waldron  had  been  notified ;  and  that  he  had 
not  asked  a  continuance. 

"Mr.  Woeber:  Wouldn't  yon  reconsider  and 
appoint  Mr.  Bryans  as  my  attorney? 

"The  Court:    Sure  if  Mr.  Bryans  will  serve. 

"Mr.  Woeber:  Is  that  all  right  with  you 
Mr.  Bryans  to  represent  me?    ■ 

"Mr.  Bryans:  I  have  no  objection  to  Mr. 
Campbell  assisting  in  this  case;  I  would  be  de- 
lighted to  have  him.  I  have  known  this  young 
man  a  long  time  *  *  *  I  would  try  to 
protect  his  interests.    •    •    • 

"The  Court:  If  Mr.  Bryans'  client  Mr.  Stone 
should  in  any  way  be  interested  opposite  to 
you  [Woeber]  I  would  not  want  him  to  repre- 
sent but  one  of  you.  I  appointed  Mr.  Camp- 
bell so  as  to  look. after  you  especially." 

The  record  discloses  nothing  contrary  to 
the  fore^Ing.  No  further  objections  ai>- 
peared,  and  no  additional  showing  was  made. 
No  exceptions  were  saved.  That  this  matter 
rested  in  the  sound  discretion  of  the  court, 
and  that  that  discretion  was  not  abused, 
seems  dear.  Boberts  v.  People,  9  Colo.  4SS, 
465,  13  Pac.  680;  Byers  T.  McPhee  et  aL,  4 
Colo.  204,  207. 

[2]  2.  The  tran8a(!tlon  In  question  occurred 
on  tiie  fenced  public  highway  dividing  the 
counties  Of  Jefferson  and  Arapahoe.  It  is 
contended  that  the  center  of  this  highway  Is 
the  county  line,  and  that  the  acts  here  under 
investigation  were  performed  on  the  Arapa- 
hoe side  thereof;    hence  the  cause  should 


have  been  tried  in  Arapahoe  coonty.    Section 
1974,  R.  S.  1908,  provides: 

"When  an  offense  shall  be  committed  on  a 
county  line,  the  trial  may  be  in  either  connty 
divided  by  such  Une." 

If  the  word  "Une"  here  used  is  to  be  giv- 
en its  geometrical  definition,  if  it  is  merely 
the  shortest  distance  between  two  points  and 
has  neither  breadth  nor  thickness,  defend- 
ants' argument  has  merit  Our  Constitution 
merely  provides  that  the  accused  shall  be 
entitled  to  trial  "by  an  impartial  Jury  of 
the  county  or  district  in  which  the  offense  la 
alleged  to  have  been  committed."  Article  2, 
§  16,  Colo.  Const  It  is  inconceivable  that 
the  Legislature,  in  the  enactment  of  section 
1974,  supra,  had  in  mind  a  geometrical  "line," 
or  were  indulging  in  any  such  hairsplitting  in 
the  passage  of  the  statute.  It  merely  tooik. 
cognizance  of  the  fact  that  in  most  caaes 
these  county  lines  are  highways,  and  that 
numerous  offenses  similar  to  the  one  charged 
here  are  committed  thereon  in  every  Juris- 
diction. That  interpretation  la  a  reasonable 
one,  is  consistent  with  the  constitutional 
provision  above  dted,  and  involves  no  preju- 
dice to  the  defendants.  We  therefore  unhes- 
itatingly adopt  it. 

[3]  3.  When  this  cause  came  on  for  trial 
the  district  attorney,  who  had  filed  the  in- 
formation, was  not  present,  and  the  court 
appointed  Mr.  Qualntance  to  prosecute.  Mr. 
Bryans  objected  orally  because  no  showing 
had  been  made  Justifying  the  appointment 
The  court  made  an  oral  finding  that— 

"The  district  Sittomey  is  not  performing 
the  duties  of  his  office,  and  he  is  absent  from 
the  court,  and  that  there  is  no  one,  no  offidal  of 
his  office,  who  is  here  and  able  to  perform  the 
duties  of  the  office  of  the  district  attorney." 

"In  case  the  district  attorney  shall  fail  to 
attend  upon  the  criminal  court  at  any  term 
thereof,  or  part  of  any  term,  such  court  shall 
appoint  some  competent  attorney  at  law  as 
spedal  district  attorney,  who  shall  In  the  mean- 
time perform  the  services  of  the  district  at- 
torney."    Section  1577,  B.   S.  1906. 

The  statutory  condition  precedent  to  such 
an  appointment  appears  to  have  existed  and 
been  found  by  the  court,  and  the  record  dis- 
closes nothing  to  rebut  the  presumption  of 
the  correctness  of  that  finding;  hence  the 
legality  of  the  appointment  Roberts  v.  Peo- 
ple, 11  Colo.  213,  17  Pac.  637. 

Section  1981,  R.  S.  1908,  reads: 

"When  two  or  more  defendants  are  Jointly 
indicted  for  any  felony,  any  defendant  against 
whom  there  is  evidence,  which  does  not  relate 
to  the  reputation  of  such  defendant,  and  which 
would  be  material  and  admissible  as  to  such 
defendant,  if  tried  separately,  bat  which  would 
be  inadmissible  as  to  any  other  of  said  Joint 
defendants  If  tried  alone  snch  defendant 
against  whom  evidence  as  aforesaid,  is  material 
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and  admissible,  shall  b*  tried  separately.  In 
all  other  cases,  defendants  Jointly  indicted  or 
prosecuted,  shfjl  be  tried  separately  or  Jointly 
in  the  discretion  of  the  court." 

[4]  Defendant  Stone  filed  a  motion  for  aar- 
erance.    His  affidavit  recited: 

"That  there  is  evidence  material  to  the  de- 
fense of  this  defendant  which  does  not  relate 
to  the  reputation  of  this  defendant,  which  is 
admissible  as  to  the  defendant,  if  he  be  tried 
separately,  bat  which  is  inadmissible  as  to  any 
other  defendant  if  tried  alone." 

ThoB  far  the  afiidavlt  In  no  respect  sup- 
ports the  motloa.  Moore  v.  People,  81  Odo. 
336,  844.  78  Pac.  80. 

[S]  The  affidavit  farther  recites: 

"That  there  is  material  evidence  not  relating 
to  the  reputation  of  any  other  defendant  which 
is  admissible  as  against  such  defendant,  if  tried 
alone,  but  if  admitted  in  a  joint  trial  will  be 
prejudicial  to  this  defendant  because  such  evi- 
dence would  be  inadmissible  as  again^  this 
defendant  if  tried  alone." 

If  this  portion  of  the  affidavit  Is  good  un- 
der the  statute  (a  question  which  we  do  not 
decide)  the  record  discloses  no  further  show- 
ing as  to  what  this  evidence  was.  No  such 
evidence  developed  in  the  trial.  No  objec- 
tion was  made  on  behalf  of  either  defendant 
to  any  evidence  which  could  by  any  possibil- 
ity be  considered  as  admissible  against  one 
defendant  and  inadmissible  against  the  other. 

[I]  B.  Before  the  Jury  was  sworn  to  try 
the  case  the  pe<^le  asked  leave  to  Indorse 
upon  the  information  the  names  of  the  wit- 
nesses Ulysses  H.  Baker  and  W.  P.  Doughty, 
the  special  prosecutor  saying: 

.   "I  did  not  know  anything  about  these." 

Defendants  objected  to  this  Indorsement. 

"Mr.  Bryans:  We  are  taken  by  surprise,  and 
if  the  court  enters  an  order  indorsing  either 
or  both  of  these  names  on  the  information  we 
shall  ioslat  upon  and  respectfnlly  request  a 
continnance  of  the  trial  of  this  case. 

"Mr.  Quaintance:  If  it  is  anything  that  would 
^eek  to  take  them  by  surprise,  we  won't  In- 
dorse them. 

"The  Court:  You  may  have  leave  to  Indorse 
them. 

"Mr.  Bryans:  To  the  ruling  of  the  court  we 
reserve  an  exception.** 

Baker  was  an  officer  who  arrested  defend- 
ants. Doughty  had  an  experience  with  them 
similar  to  that  of  the  prosecuting  witness, 
and  but  a  few  minutes  before  the  transac- 
tion here  in  question.  Both  witnesses  testi- 
fied without  any  further  objection  or  request 
for  continuance. 

[7]  The  presumption  la  in  favor  of  the  rul- 
ing of  the  court,  and  that  he  found  to  be  true 
the  statement  of  the  special  prosecutor  that 
these  were  witnesses  "the  materiality  of 
whose  testimony  are  first  learned  by  the  dis- 
trict attorney  upon  the  trial,"  Section  195S 
B.  S.  1908. 


PEOPLE 
P.) 

"No  showing  of  sarprls*  or  prejudice  was 
made  by  plaintiff  in  error.  *  *  *  Under  this 
condition  we  cannot  say  that  the  action  of  the 
court  was  reversible  error."  Wickham  v.  Peo- 
ple, 41  Colo.  345,  849,  93  Pac.  47& 

[S]  6.  On  the  question  of  the  sufilclency 
of  the  evidence  we  quote  from  defendant's 
brief: 

"A  careful  review  of  the  evidence  in  this 
case  shows  condosively  that  neither  Stone  nor 
Woeber  participated  in  any  criminal  act;' that 
there  waa  not  criminal  intent  on  the  part  of 
either  to  commit  a  crime;  that  Stone  waa  in- 
capable, of  committing  a  crime;  that  Woeber 
according  to  the  prosecuting  witness  took  no 
part  in  placing  the  prosecuting  witness  in  fear, 
and  made  no  threats  against  him." 

This  Is  the  sum  total  of  the  argument  on 
this  p<^t  It  is  Justified  only  If  we  con- 
fine ourselves  entirely  to  defendants'  evi- 
dence and  their  construction  of  a  portion 
of  the  testimony  of  the  prosecuting  witness. 

This  was  a  joint  information  against  de- 
fendants and  Charles  Fletcher  and  Joe  Sen- 
nett  Fletcher  disappeared,  and  Sennett  is 
since  deceased.  These  four  men  had  been 
driving  In  Woeber's  car,  and  were  returning 
to  Denver  on  the  Morrison  road  early  In  the 
afternoon.  They  had  all  been  drinking,  ajid 
defendants  claim  Stone  was  "sleepy  drunk," 
and  that,  except  for  a  few  minutes  when  he 
got  out  of  the  car  to  help  Woeber  change  a 
tire,  he  knew  nothing  of  what  was  going  on. 
rinding  a  flat  tire,  they  stopped,  borrowed 
a  vulcanlzer  from  a  passing  motorist,  and 
attempted  to  repair  the  puncture.  Experi- 
encing some  difficulty  In  the  process,  they 
baited  the  witness  Doughty,  who  was  going 
in  the  opposite  direction.  Fletcher  asked 
for  repairs,  and,  being  told  that  Doughty 
had  none,  but  observing  that  he  carried  a 
spare  tire,  Fletcher  Jumped  on  the  back  of  the 
car  saying,  "Let's  take  the  tire."  Driven  oft 
by  Doughty,  he  called  upon  the  others  for 
assistance.  They  a]I  started  toward  the  car, 
and  Sennett  pulled  a  gun.  Doughty  drew  his 
own  gun  and  drove  them  back.  If  this  tes- 
timony Is  to  believed  Stme  was  then  sober 
enough  to  participate. 

"Q.  And  shortly  after  you  drove  off  did  yon 
[Doughty]  pass  the  stage?    A.  Yes. 
"Q.  The  Thomas  stage?    A.  Yes." 

The  Thomas  stage  was  coming  toward  Den- 
ver, and  was  being  driven  by  prosecuting  wit- 
ness Taylor,  who  stopped  his  car  Just  behind 
that  of  defendants  because  the  road  was 
blocked.  Fletcher  proposed  to  buy  a  tube 
of  Taylor,  then  drew  Sennett's  gun,  and, 
holding  It  on  Taylor,  said,  "Now  will  you 
sell  us  a  tube?"  Woeber  and  Stone  were 
putting  on  the  tire  they  had  repaired  by 
means  of  the  borrowed  vulcanlzer.  It  blew 
out,  then  Fletcher  and  Sennett,  holding  the 
gun  on  Taylor,  made  him  take  off  his  tire, 
and  this  they  took  to  Woeber's  car. 
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"Mr  Taylor:  When  I  got  ont  o(  the  car  he 
stack  the  gun  right  up  against  me,  •  •  • 
stack  it  right  up  against  my  ribs.  *  •  • 
He  rubbed  it  ap  and  down  two  or  three  times  to 
remind  me  that  it  was  there. 

"Q.  Were  you  in  fear  of  your  life?  A.  Yes. 
•  •  •  There  were  four  outside  of  the  ma- 
chine, and  Stone  was  one  of  them. 

"Q.  Did  they  act  as  though  they  were  nnder 
the  influence  of  intoxicating  liqnor?   A.  Slightly. 

"Q.  Staggering?  A.  No,  sir.  Fletcher  said, 
This  is  the  same  as  your  death  warrant  if 
you  report  this  to  the  police'  and  Scnnett  said, 
'Yon  Imow  that  any  of  us,  any  of  the  four  of 
us,  are  liable  to  bump  you  oS  if  you  let  this 
oat'" 


The  four  then  drove  rapidly  Kway  In  Woe- 
befa  car  and  disappeared.  They  returned  to 
Denver,  and  a  little  later  in  the  afternoon 
were  arrested  by  Officer  Kosknlis  for  violat- 
ing the  speed  laws.  They  first  attempted  to 
escape,  but  were  ran  down  and  captured. 
KoskuUs  says,  "They  Jumped  tip  and  wanted 
to  fight  me,  •  •  •  all  of  them."  The 
officer  took  them  to  the  city  hall,  where  he 
was  told  in  their  presence  by  the  police  cap- 
tain that  he  already  had  their  description, 
and  they  were  wanted  for  highway  robbery 
on  the  Morrison  road.  Apparently  they  all 
understood  this,  The  record  discloses  no  de- 
'nial  on  the  part  of  any.  The  arresting  offi- 
cer says  they  had  beisn  drinking,  but  none 
of  them  were  drunk. 

[1]  We  think  this  is  ample  to  show  a  de- 
termination on  the  part  of  the  four  men  to 
commit  hiRhway  robbery  with  a  gun  In  order 
to  get  a  tire  for  their  machine;  that,  save 
for  the  fact  that  he  was  armed  and  resisted. 
Doughty  would  have  been  the  victim ;  that 
the  machines  stood  so  close  together  that 
all  four  must  have  been  and  were  fully  cog- 
nizant of  the  entire  transaction ;  that  all  par- 
ticipated in  it  in  various  ways;  that,  while 
neither  Woeber  nor  Stone  used  the  gun  or 
actually  made  threats  against  Taylor,  they 
aided  In  the  commission  o'f  the  crime  by  their 
presence  and  encouragement,  and  the  tire 
was  taken  for  Woeber's  car,  who  put  It  on 
and  drove  away  with  it;  that  all  of  them 
were  sufficiently  sober  to  be  perfectly  con- 
scious of  what  was  going  on  and  to  partici- 
pate in  it;  and  that  the  conclusion  reached 
by  the  Jury  was  the  natural  and  reasonable 
one  In  the  light  of  all  the  evidence.  The 
verdict  cannot  be  disturbed  merely  because 
the  evidence  is  conflicting,  nor  because  it 
may  seem  to  ns  that  some  links  in  it  are 
not  overwhelmingly  established.  Hallack  et 
al.  T.  Stockdale  et  al.,  14  Colo.  198,  23  Pac. 
340:  Mow  et  al.  y.  People,  81  Colo.  351,  368, 
72  Pac.  1069. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  Is  affirmed. 

SOOTT,  O.  J.,  not  participating. 


FOSTER  et  at.  Y.  COFFEY  at  tL 
(No.   10040.) 

(Supreme  Court  of  CSolorado.     Feb.  C,   1922. 
Rehearing  Denied  Match  6,  1022.) 


1.  Deeds  <8=32ll(3)— In  salt  to  cancel 
wife  and  divide  personalty;  evidence  hold  t» 
•npport  findings  for  plaintiff. 

In  a  suit  against  plaintiff's  wife  and  her 
grantees  to  cancel  a  deed  am  the  groniid  ot 
fraud  as  to  plaintiff,  for  a  partition  of  the 
land,  and  for  division  of  personal  property 
owned  by  plaintiff  and  iiis  wife,  evidence  hdd 
sufficient  to  support  findings  in  favor  of  plain- 
tiff. 

2.  Pleading  «s»l80(l)— ReplleaUoa  alleglM 
equitable  title  In  plaintiff  Is  net  a  dapartars 
from  oomplalnt  alleging  ownerBhlp  in  1»a. 

In  a  suit  to  cancel  a  deed  given  by  plain- 
tiff's wife,  conveying  land  in  which  plaintiff 
claim#  an  interest,  a  replication,  setting  ap 
equitable  title  in  plaintiff,  is  not  a  departure 
from  his  complaint,  alleging  that  plaintiff  was 
the  owner,  since  the  latter  allegation  to  ood- 
sistent  with  an  equitable  title. 

3.  Appeal  and  error  «=9l040(6)  —  Whore 
plaintiff  had  exeouted  contract,  refnsal  to 
permit  defendants  to  plead  statnte  of  fraads 
was  Immaterial. 

In  a  suit  to  cancel  a  deed  conveying  land  in 
which  plaintiff  claimed  an  interest,  where  the 
contract  with  plaintiff's  wife,  who  owned  the 
land,  to  give  plaintiff  a  share  in  it,  had  been 
ezeented  on  the  part  of  plaintiff,  the  refusal  to 
permit  defendants  to  plead  the  statute  of  frauds 
was  immaterial,  as  the  agreement  became  bind- 
ing on  defendants  when  fully  performed  by 
the  plaintiff,  although  it  was  within  the  aUt- 
ute. 

4.  Contracts  ^=9211— Time  not  of  etsenc*  an- 
lees  made  so  apeclflcaliy  or  by  eiream- 
stances. 

Time  is  not  of  the  essence  of  a  contract  un- 
less so  made  specifically  or  by  the  circamstaiie- 
es  of  the  case. 

5.  Spedfio  performance  «=3l05(3)— Lapse  of 
time  does  not  prevent  spedflo  perforaiaooo 
where  claimant  Is  In  possession. 

Lapse  of  time  is  not  an  objection  to  spedfic 
performance  of  a  contract  to  convey  an  in- 
terest in  land,  where  the  claimant  haa  been 
in  poEsession  of  the  property. 

Allen  and  Whitford,  JJ.,  dissentloc. 

En  Banc. 

Error  to  District  Court,  Adama  County; 
Samuel  W.  Johnson,  Judge. 

Suit  by  John  J.  Coffey  and  another  against 
C!barles  D.  Foster  and  others.  From  decree 
for  plaintiffs,  defendants  bring  error.  Far- 
mer opinion  withdrawn,  supersedeaa  denied, 
and  Judgment  affirmed. 


^sstFoT  other  owes  ■••  same  toplo  and  KBT-NDMBBR  In  all  Key-Numbered  Dlseeu  and  Index** 
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Page  M.  Brereton,  of  Denver,  for  plain- fed  the  Interest  whlcb  he  now  asserts  had 


tiffs  in  error  Foster  and  Fuller. 

Grant  L.  Hudson,  of  Denver,  for  plalntUt 
In  error  Coffey. 

Harry  S.  Class,  of  Denver,  for  defendant 
in  error  Coffey. 

TELLER,  J.  Defendant  In  error  was 
plaintiff  in  a  suit  to  cancel  a  deed  given  by 
Louise  Coffey,  his  wife,  one  of  the  plaintiffs 
In  error,  for  a  partition  of  the  land  convey- 
ed by  said  deed,  and  for  a  division  of  cer- 
tain personal  property  alleged  to  be  owned 
by  plaintiff  and  his  wife  In  common. 

The  complaint  allegfes  that  the  plaintiff  Is 
the  owner,  and  In  possession,  of  an  undivid- 
ed one  half  Interest  In  certain  described 
lands  and  water  rights,  the  other  half  inter- 
est being  In  defendant  Louise  Coffey,  which 
lands  she  has  attempted  to  convey  to  her 
children  by  a  former  marriage,  reserving  to 
herself  a  Ufe  estate. 

The  wife's  answer  denies  plaintiff's  own- 
ership of  the  land  mentioned,  and  admits 
the  execution  of  the  deed  to  her  children. 
The  other  defendants  In  the  suit  are  the  said 
children,  whose  answer  presents  no  new  is- 
sue. 

Plaintiff,  by  replication,  alleges  that  In 
1899,  prior  to  the  marriage  of  plalntflt  and 
defendant  Louise  Coffey,  the  said  defendant 
agreed  with  the  plaintiff  that  If,  after  their 
marriage,  he  took  charge  of  the  farm  on 
which  she  was  at  that  time  living,  being  the 
premises  described  in  the  complaint,  she 
would  convey  to  plaintiff  an  imdlvlded  one- 
haU  Interest  therein,  tf  the  plaintiff  should. 
In  due  season,  pay  a  bequest  of  $1,000  made 
by  the  will  of  Louise  Coffey's  deceased  hus- 
band to  each  of  her  four  children,  which  said 
bequests  were  a  charge  on  the  farm. 

It  is  further  alleged  that  the  plaintiff  has 
performed  his  part  of  said  agreement,  hav- 
ing from  the  time  of  his  marriage  forward 
managed  the  farm  in  said  contract  men- 
tioned, and  paid  the  Said  bequests. 

[1]  Plaintiff  testified  to  the  making  of  the 
agreement  set  up  in  the  replication,  and  to 
Ms  performance  of  It.  His  wife,  in  her  tes- 
timony, denied  that  such  an  agreement  had 
ever  been  made.  There  was  a  mass  of  tes- 
timony as  to  the  plaintiff's  business  opera- 
tions during  the  said  years.  The  fact  that 
the  l)equests  were  paid  in  accordance  with 
the  alleged  agreement  was  not  disputed.  It 
appears  that,  through  plaintifTs  managemoit, 
a  fund  was  created  from  which  adjoining 
lands  were  purchased,  which,  nnder  the  man- 
agement of  the  plaintiff,  produced  valuable 
crops.  The  proceeds  of  these  crops,  not  ap- 
plied In  the  purchase  of  other  lands,  as  well 
as  the  proceeds  of  lands  sold,  were  divided 
equally  between  the  parties.  The  wife  ad- 
mitted that  plaintiff  had,  at  different  times, 
requested  a  conveyance  to  him  of  one-half  of 
the  home  farm,  thus  conceding  that  he  claim- 


been  promised  him. 

There  being  a  direct  conflict  of  evidence, 
the  trial  court  might  well  have  decided  the 
case  for  the  plaintiff  solely  upon  the  testi- 
mony as  to  the  agreement  But  there  are 
other  facts  In  evidence,  bearing  upon  the 
question  In  issue,  which  the  trial  court  might 
reasonably  have  regarded  as  supporting 
plaintiff's  contention.  The  charge  that  the 
court's  finding  is  not  sustained  by  the  evi- 
dence is  therefore  without  foundation. 

[2]  It  is  objected,  however,  that  the  repli- 
cation is  a  departure,  because  it  is  said  the 
complaint  alleged  ownership  In  fee,  while  the 
replication  set  up  an  equitable  title,  derived 
from  a  contract  executed  upon  the  part  of 
the  plaintiff.  The  complaint  did  not,  in 
terms,  allege  title  in  fee,  but  merely  that 
the  plaintiff  was  the  owner,  which  language 
is  consistent  with  an  equitable  title.  We  find 
no  reason  for  holding  that  there  is  a  depar- 
ture. 

[3]  That  the  defendants  were  not  permitted 
to  plead  the  statute  of  frauds  is  immaterial, 
because  the  evidence  shows  that  the  contract 
was  executed  upon  the  part  of  the  plaintiff. 
So,  though  the  agreement  might  have  been 
void  under  the  statute  of  frauds,  it  became 
binding  upon  the  defendant  when  fully  per- 
formed by  the  plaintiff. 

[4,  t]  There  Is  no  merit  in  the  contention 
that  the  action  was  barred  by  the  statute  of 
limitations.  Time  is  not  of  the  essence  of  a 
contract,  unless  so  made  specifically,  or  by 
the  circumstances  of  the  case;  and  lapse  of 
time  is  no  objection  to  the  specific  perform- 
ance of  such  contract,  where  the  claimant 
has  been  in  possession  of  the  property.  By- 
ers  V.  Denver  Circle  B.  Co.,  13  Colo.  562,  22 
Pac.  951. 

The  evidence  supports  the  court's  findings, 
and  the  record  shows  no  prejudicial  error. 

The  former  opinion  is  withdrawn,  super- 
sedeas is  d«iled,  and  the  judgment  is  af- 
firmed. 

ALLEN   and  WHITFORD,  JJ.,  dissent 
SCOTT,  C.  J.,  not  participating. 

ALLEN,  J.  (dissenting.  This  Is  a  suit 
brought  by  John  J.  Coffey,  one  of  the  d^end- 
ants  in  error,  against  the  plaintiffs  in  error 
and  Bffie  Bernlce  Peterson,  for  the  purpose, 
among  other  things,  of  quieting  his  title  to 
an  undivided  one-half  interest  in  and  to  a 
tract  of  land  hereinafter  referred  to  as  "the 
home'  place."  The  plaintiff  obtained  a  de- 
cree in  his  favor,  adjudging  him  to  be  the 
owner  of  an  undivided  one-half  interest  in 
and  to  the  land.  The  defendants,  other  than 
Effie  Bernlce  Peterson,  bring  the  cause  here 
for  review. 

Among  the  numerous  contentions  made  by 
plaintiffs  in  error  is  that  the  court  erred  in 
overmling    motions    to    strike    portions    of 
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VlaintUTs  replication,  which,  it  is  claimed, 
constituted  a  departure  from  the  complalDt. 
The  court's  ruling  appears  to  be  defended  by 
plaintiff  below  on  the  theory  that  there  can 
be  no  departure  where  the  complaint  alleges 
plaintiff  to  be  an  "owner,"  and  the  replica- 
tion alleges,  in  effect,  that  he  is  an  equita- 
ble owner.  We  do  not  find,  howeyer,  that 
the  pleadings  in  the  Instant  case  fit  that  the- 
ory. 

The  complaint  contains  three  causes  ot  ac- 
tion. The  first  is  for  partition,  and  alleg- 
«s,  among  other  things,  that  plalntUf  and  de- 
fendant Louise  Coffey  "are  the  owners"  of 
the  land.  The  second  cause  of  action  al- 
leges that  plaintiff  "is  the  owner  of  an  un- 
divided one-half  interest"  in  the  land,  and 
prays  for  the  cancellation  of  a  deed  made 
by  liOnlse  Coffey  purporting  to  convey  such 
Interest  The  third  cause  of  action  is  in  the 
form  of  the  usual  complaint  to  quiet  title 
under  the  Code,  and  alleges  that  plaintiff 
"is  the  'owner  and  in  possession  of  an  undi- 
vided one-half  interest"  In  and  to  the  prem- 
ises. 

The  separate  answers  of  those  defendants 
who  are  plaintiffs  in  error  here  each  denied 
plaintiff's  allegations  of  ownersliip  in  him- 
self, and  set  forth  facts  showing  the  legal 
and  record  title  in  themselves. 

That  portion  of  plaintiff's  replication 
which  defendants  moved  to  strike  out  reads 
as  follows  (omitting  parts) : 

"That  the  plaintiff  and  the  defendant  Louise 
Coffey,  on,  to  wit,  November  6,  1889,  were 
lawfully  married,  and  ever  since  stdd  time  have 
been  and  now  are  husband  and  wife. 

"That  prior  to  the  said  marriage  the  de- 
fendant Louisa  Coffey  stated  to  this  plaintiff 
that  if  they  were  married  and  if  he  took  charge 
of  the  farm  on  which  she  was  at  that  time 
living,  being  the  same  premises  described  in  the 
complaint,  •  •  •  she  would  convey  tJ 
the  plaintiff  an  undivided  one-half  interest 
therein,  and  that  it  was  anderstood  and  agreed 
between  the  plaintiff  and  the  said  defendant 
Louisa  Coffey  that  if  the  plaintiff  would  marry 
the  said  defendant  Louisa  Coffey  and  would  in 
due  season  pay  the  bequest  in  the  will  of 
James  S.  Foster,  deceased,  viz.  the  sum  of 
$1,000  to  each  of  the  four  children,  •  •  • 
and  would  make  the  improvements  deemed  ne- 
cessary •  •  •  not  only  would  the  said  de- 
fendant Louisa  Coffey  convey  a  one-half  inter- 
est in  the  said  premiaes,  but  that  of  all  of  the 
rents,  ♦  ♦  •  and  all  property,  •  •  • 
plaintiff  and  the  said  defendant  would  share 
equally  therein." 

Other  allegations  are  set  forth  to  show 
what  plaintiff  did  under  and  as  a  result  of 
the  alleged  agreement,  but  it  is  not  allied 
that  Louise  Coffey  ever  conveyed  any  inter- 
est in  the  land  or  any  part  thereof  to  the 
plaintiff.  The  replication  shows  that  plain- 
tiff Is  claiming  as  vendee  under  an  executory 
antenuptial  contract  to  convey  land. 

The  question  is  whether  the  replication 
constitutes  a  d^;>arture  from  the  complaint. 


According  to  the  replication  the  plaiatlff 
is  the  equitable  owner  of  the  land  claimed  bj 
him  by  virtue  of  t)eing  a  Vendee  undw  aa 
executory  contract  to  convey.  Throughout 
the  complaint  the  plaintiff  alleges  that  ht 
is  the  "owner."  While  the  t«nn  "owner"  it 
one  of  wide  application  in  various  eoaaee- 
tions,  yet  as  used  In  the  complaint  in  the 
instant  case  it  cannot  be  given  such  a  mean- 
ing as  to  comprdiend  a  vendee  und^  a  con- 
tract to  convey.  The  context  In  which  it 
appears  indicates  that  the  word  Ls  used  hi 
its  ordinary  sense;  that  is,  it  means  the  hold- 
er of  the  title  in  fee.  That  is  the  natoral 
meaning  of  the  term  as  used  in  the  first  cause 
of  action,  which  is  for  partition.  It  is  doubt- 
ful whether  a  mere  vendee  under  a  contract 
is  entitied  to  maintain  an  action  in  parUtion. 
WilliaiBS  v.  City  of  St.  Petersburg,  57  Fl£. 
545,  4S  South.  754.  In  the  third  cause  of  ac- 
tion the  context  indicates  that  the  term  is 
used  as  applying  to  the  holder  of  the  legal 
title,  for  it  is  sought  to  quiet  the  title  of 
the  plaintiff,  who  is  alleged  to  be  "the  owner 
and  in  iwssession"  of  the  land.'  Possession, 
while  not  necessary  where  the  title  is  equita- 
ble, is  essential  to  maintain  an  action  to 
quiet  titie  where  the  plaintiff  Is  "a  person 
claiming  a  purely  legal  titie"  Consolidated 
Plaster  Co.  v.  Wild,  42  Colo.  202,  9i  Pat 
285.  In  McFeters  v.  Pierson,  15  Colo.  201. 
24  Paa  1076,  22  Am.  St  Rep.  388,  the  term 
"owner"  was  held  to  be  properly  applied  to 
the  IJolder  of  a  mining  claim  before  receiv- 
ing patoit  therefor,  but  the  cotirt  said: 

"It  is  true,  the  term  'owner,*  when  ose^ 
alone,  imports  an  absolute  owner,  or  one  wbo 
has  complete  dominion  of  the  property  owned, 
as  the  owner  in  fee  of  real  property.    •    •    •" 

In  the  complaint  in  the  instant  case  tbe 
term  is  used  alone,  and  imports  the  holder 
of  the  fee  titie,  or  legal  titie.  It  should  not 
bo  given  such  a  comprehensive  meaning  u 
to  embrace  any  possible  ownership  <x  equi- 
table interest  that  may,  for  the  first  time, 
be  revealed  in  a  reidication.  In  equity,  the 
legal  rule  prevails  that  where  the  allegatioss 
are  equivocal  they  will  be  construed  nu^ 
strongly  against  the  pleader.  16Gyc.237.  Co- 
der the  Code  words  are  to  be  given  their  or- 
dinary and  popular  meaning.  31  Cyc.  80. 
A  ideading  must  be  construed  as  an  entlie- 
ty.  81  Cyc.  83.  Under  each  or  all  of  the 
foregoing  rules,  the  conclusion  must  be  thst 
the  term  "owner"  Is  used  in  the  compliiBt 
Imports  the  holder  of  the  legal  title,  and  DOt 
of  the  equitable  interest  of  a  vendee  ondtf 
an  executory  contract  to  sell  or  convey.  It 
follows  that  there  was  a  fatal  departoie  in 
the  repllcatirai.  It  is  clearly  error  to  orer 
rule  the  motions  to  strike,  and  the  rabae 
quent  demurrers  which  raised  the  same  QiM- 
tion.  Woodward  v.  Woodward,  33  Cola  4SI, 
81  Pac.  322. 

Tbe  principal  question  presented  by  Ux 
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record,  and  one  whicb  goes  to  the  merits  at 
the  case,  Is  whether  the  evidence  is  sufficient 
to  support  the  decree.  In  this  connection, 
counsel  for  defendant  in  error  John  J.  Coffey 
says: 

"The  only  igaoe  tendered  here  is  whether 
or  not  there  was  a  contract  between  John  J. 
Coffey  and  liooise  Foster,  or  Louise  Coffey, 
in  which  she  agreed  to  convey  to  Mr.  Coffey 
a   one-half  interest  in  said  premises." 

The  facts  leading  up  to  the  question  above 
stated  are  as  follows:  The  land  in  question 
was  owned  by  one  James  S.  Foster  in  his 
lifetime  and  until  his  death.  For  this  prop- 
erty he  had  partially  iwld.  He  made  a  wUl, 
devising  the  land  to  his  wife,  Louise  Foster, 
who  is  now  Louise  Coffey,  wife  of  plaintiff. 
James  S.  Foster  died  in  1894,  and  shortly 
after  his  death  his  widow,  now  the  defend- 
ant Louise  Coffey,  paid  the  balance  of  the 
purchase  price  of  the  land,  in  the  sum  of 
about  $4,000,  out  of  insurance  money  re- 
ceived by  her  upon  a  policy  which  had  been 
Issued  to  her  deceased  husband.  She  became 
the  holder  of  the  legal  title  to  the  land,  by 
virtue  of  the  will.  The  will  of  James  S. 
Foster,  in  addition  to  devising  the  land  to 
Ills  wife,  provided,  among  other  things,  that 
upon  the  coming  of  age  of  his  minor  children 
they  should  be  paid  a  legacy  of  $1,000  each. 
On  or  about  November  5,  1899,  Louise  Fos- 
ter married  John  J.  Coffey,  the  plaintiff  here- 
in. On  June  1,  1920,  she  conveyed  by  war- 
ranty deed  to  three  of  the  children  of  James 
S.  Foster,  deceased,  and  to  a  daughter  of  a 
deceased  child,  the  land  involved  in  this  suit. 
The  grantees  In  such  deed  are  made  the  oth- 
er defendants  herein.  The  plaintiff  seeks,  in 
addition  to  quieting  title  or  as  Incident  tbere^ 
to,  to  cancel  the  deed  above  mentioned  to 
the  extent  that  It  conveys,  or  attempts  to  con- 
vey, his  alleged  one-half  interest  in  and  to 
the  land.  At  the  time  this  suit  was  brought 
the  legal  title  to  the  land  was  vested  in  the 
defendants,  and  no  estate  in  the  land  was 
held  by  plaintiff  by  virtue  of  any  convey- 
ance or  any  legal  title.  Plaintiff  claims  un- 
der the  alleged  antenuptial  contract.  The 
contract,  if  any,  was  not  in  writing,  but  was 
made  orally.  , 

As  tending  to  prove  the  making  of  the  con- 
tract relied  on,  plaintiff  testified  as  follows : 

"She  did  state  to  me  that  on  the  completion 
of  the  payments  to  the  children  of  $1,000  and 
the  clearing  of  the  land  that  the  deed  would 
come  back  to  her  and  I,  and  we  would  have  it 
jointly." 

This  testimony  is  interpreted  by  counsel 
for  John  J.  Coffey  as  if  it  was  to  the  effect 
that  the  defendant  Louise  Coffey  agreed  to 
convey,  or  to  canse  to  be  conveyed,  to  plain- 
tiff a  one-half  interest  in  the  land  after  he 
would  pay  the  bequest  made  by  the  will  of 
James  S.  Poster,  deceased,  namely,  $1,000  to 
each  of  the  four  children.    The  witness  re- 
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fers  to  a  conversation  that  took  place,  if  at 
all,  more  than  20  years  ago.  The  evidence, 
above  quoted,  does  not  clearly  show  a  con- 
tract to  convey,  but  It  it  be  assumed  that 
it  does,  yet,  for  reasons  hereinafter  appear- 
ing,  plaintiff  is  not  entitled  to  prevail  on> 
that  account  alone.  Mrs.  Coffey  in  her  testi- 
mony denied  that  she  ever  promised  to  con- 
vey any  part  of  the  "home  place"  to  the  plain- 
tiff. She  admitted,  however,  that  after  th« 
bequests  made  by  the  vriU  were  paid  the 
plaintiff  "wanted  (her)  to  turn  the  place 
over,"  but  this  was  not  an  admission  of  any 
contract  to  convey. 

The  evidence  does  not  show  that  marriage 
was  a  consideration  for  the  contract  4)n 
cross-examination  the  plaintiff  testified  that 
prior  to  the  marriage  he  "undoubtedly"  had 
an  affection  for  Mrs.  Foster,  and  that  this 
was  Independent  of  any  desire  to  acquire  her 
property  because  be  did  not  know  she  liad 
any,  except  that  "she  had  a  home."  Fur- 
ther, he  testified  as  follows: 

"Q.  Now,  then,  the  matter  of  the  Much  or 
what  was  against  it  had  nothing  to  do  with 
your  affection  and*  engaging  to  marry  this  de- 
fendant?    A.  No. 

"Q.  Now,  then,  at  the  time  yon  were  ready 
and  willing  to  then  and  there  marry  Mrs.  Cof- 
fey irrespective  of  the  ranch  or  anything  else? 
A.  Yes,  sir." 

The  plalntifTs  chief  reliance  is  upon  a  con- 
tract where  in  the  consideration  moving  from 
him  consisted  of  his  paying  off  the  bequests 
and  making  improvements  on  the  farm. 

The  plaintiff  testified  to  certain  acts  on 
his  part  as  constituting  iwrt  performance  of 
the  alleged  parol  contract.  For  example,  it 
is  shown  that  he  constructed  improvements 
On  "the  home  place,"  but  this  evidence  is 
of  little  importance.  The  farm,  owned  by 
defendant,  produced  Income  amply  sufficient 
to  pay  for  its  own  improvements,  and  plain- 
tiff's part  in  the  construction  of  the  improve- 
ments is  referable  to  his  position  as  husband 
as  readily  as  to  his  status  as  vendee.  Plain' 
tiff  places  stress  upon  the  fact  that  he  paid 
off  the  bequests,  and  thus,  as  be  claims,  per- 
formed his  part  of  the  contract 

Whatever  the  plaintiff  did  in  the, matter 
of  paying  off  bequests  to  the  children  of 
James  S.  Foster,  deceased,  is  as  consistent 
with  the  absence  of  the  alleged  contract  as 
with  its  existence.  Prior  to  the  marriage  of 
the  parties,  plaintiff  was  employed  by  de- 
fendant as  farm  hand.  At  the  time  of  the 
marriage,  plaintiff  had  bnd  contributed  for 
the  use  of  the  family  no  more  than  about  $200. 
Defendant  Louise  Coffey  then  had  possession 
of  the  home  place,  and  soon  became  owner 
thereof  by  virtue  of  the  will  of  her  former 
husband.  It  was  paid  for  by  insurance  mon- 
ey. Thereafter  accumulations  of  capital  re- 
.sulted  from  the  joint  efforts  of  plaintiff  and 
defendant  in  conducting  farming  operations 
on  the  "home  place,"  being  the  capital  con- 
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tribnted  solely  by  defendant  The  parties 
acquired  other  lands  from  the  earnings  of 
the  home  place,  each  taking  a  legal  title  to 
an  interest  therein.  These  other  lands  in 
turn  produced-  revenue.  Out  of  the  income 
of  the  home  place,  or  of  thesie  other  lands, 
it  is  immaterial  which,  the  bequests  were 
paid.  The  plaintlfiC  managed  the  business 
affairs  of  tbe  family,  and  if  he  managed  the 
affairs  ably  and  well  It  could  as  well  have 
been  for  the  purpose  of  sharing  the  accumu- 
lations resulting  from  the  farming  operations 
as  for  the  purpose  of  complying  with  bis  part 
of  an  alleged  contract.  The  record  Is  such  as 
to  suggest  that  If  plaintiff  paid  off  the  be- 
quests he  paid  them  off  with  defendant's 
money. 

The  plaintiffs  seeks  to  enforce  a  parol  con- 
tract to  convey  land.  The  contract  would  be 
unenforceable  under  the  statute  of  frauds 
except  for  a  claimed  part  performance.  The 
testimony  to  establish  the  contract,  under 
such  circumstances,  must  be  clear,  positive, 
satisfying  and  convincing.  Nicker  son  v. 
Nlckerson,  127  V.  S.  668,  8  Sup.  Ct.  1355,  32 
L,  Ed.  314;  Laesch  v.  Morton,  38  Colo.  171, 
87  Pac.  1081,  120  Am.  St  Bep.  106.  Tested 
by  this  rule,  the  evidence  in  the  record  is 
not  sufficient  to  sustain  a  finding  that  the 
contract  relied  on  was  in  fact  ever  made. 
As  said  in  Boyd  y.  Boyd,  68  Colo.  293,  208, 
189  Pac.  608,  609: 

"It  is  the  province  of  a  court  of  review  to 
examine  tbe  entire  evidence  and  determine 
whether  the  trial  court  or  jury  misconceived 
its  force  and  effect" 

The  court  erred  In  finding  that  there  was 
a  contract  to  convey,  and  in  adjudging  plain- 
tiff to  have  any  Interest  in  the  land  in  con- 
troversy. 

I  am  authorized  to  state  that  Mr.  Justice 
WHITFORD  concurs  In  the  views  expressed 
In  this  dissenting  opinion. 


MULLIGAN,    County    Treasurw,   v.   SMITH. 
(No.   10514.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1922. 
Rehearing  Denied  March  7,  1922.) 

(SvUalut  Iv  the  Court.) 

Taxation  <s=»542— Party  may  recover  Illegal 
taxes  paid  under  protest. 
Pearl  Farwell  Sqiith  was  the  owner  of  two 
tracts  of  land,  one  subject  to  taxation,  the  oth- 
er nontaxable.  The  two  tracts  of  land  were 
adjacent,  and  assessed  as  one  parcel  for  the 
year  1916,  and  sold  for  taxes  in  1917,  and 
a  tax  certificate  issued  therefor.  In  Aufnist, 
1918,  plaintiff  paid  the  amount  of  taxes  lejried 
against  said  land  to  the  county  treasurer  of 
Grady  county  under  protest,  contending  a  por- 
tion of  said  tax  was  void,  and  received  from 


the  treasurer  a  certificate  of  redemption,  and 
witliin  30  days  plaintiff  filed  suit  against  the 
county  treasujrer  to  recover  the  amount  of  il- 
legal taxes  paid.  Judgment  was  rendered 
against  the  county  treasurer  for  the  amount 
of  illegal  taxes  paid,  under  Rev.  Ijaws  1910, 
S  7413,  and  section  7  of  subdivision  b  of  chap- 
ter 107,  Sess.  Iaws  1915.  The  judgment  is 
not  erroneous. 

Appeal  from  District  Court,  Grady  Comi- 
ty;  Will  Linn,  Judge. 

Suit  by  Pearl  Farwell  Smith  against  H.  N. 
Mullican,  County  Treasurer  of  Grady  Coun- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

D.  M.  Cavaness  and  Wm.  Stacey,  both  of 
Chlckasha,  for  plaintiff  in  error. 

Bond,  Melton  &  Melton,  of  Chlckasha,  for 
defendant  in  error. 

MoN'CSlLL.,  J.  Pearl  Farwell  Smltb,  a 
member  of  the  Kiowa  tribe  of  Indians,  was 
the  owner  of  certain  land  In  Grady  county 
consisting  of  her  allotment,  which  It  is  ad- 
mitted was  not  subject  to  taxation,  also  a 
part  of  the  allotment  of  her  deceased  moth- 
er, which  it  is  admitted  was  taxable.  The 
two  tracts  of  land  were  adjoining,  and 
were  assessed  as  one  parcel  for  the  year 
1916,  and  sold  for  taxes  in  1917  to  Levy 
Bros,  of  Chicago,  and  a  tax  certificate 
Issued  to  them  which  they  still  hold.  On 
August  9,  1918,  tbe  taxes  and  penalty  as- 
sessed against  said  land  amounted  to  $107.- 
31,  and  plaintiff  paid  said  amount  to  the 
county  treasurer  of  Grady  county  under  pro- 
test contending  the  tax  on  her  homestead 
was  void,  and  received  from  the  treasurer 
a  certificate  of  redemption  from  the  sale  of 
said  land  for  taxes.  Thereafter,  on  the  21st 
day  of  August  1918,  the  plaintiff  filed  suit 
against  the  county  treasurer  for  the  recov- 
ery of  $86.01,  being  the  amount  of  taxes  as- 
sessed against  that  part  of  the  land  not  tax- 
able, and  contended  to  be  Illegal.  The  coun- 
ty treasurer  filed  an  answer  admitting  he 
was  county  treasurer,  and  alleged  that  the 
tax  sale  certificate  had  been  Issued  to  Levy 
Bros.;  admitted  plaintiff  paid  tlie  amount 
of  $107.51  to  him  under  protest,  and  he 
claimed  no  interest  in  the  monrey  for  himself 
or  for  Grady  county,  and  that  he  was  hold- 
ing the  money  as  the  agent  and  trustee  of 
Levy  Bros.,  the  holder  of  the  tax  certificate. 

Upon  trial  of  the  case  to  the  court,  the 
court  rendered  judgment  In  favor  of  the 
plaintiff  and  against  the  defendant  From 
said  Judgment  the  county  treasurer  has  ap- 
pealed.   Plaintiff  In  error  states: 

"That  the  sole  question  being.  Is  a  county 
treasurer  liable  at  tbe  suit  of  a  taxpayer  for 
money  paid  to  redeem  land  from  a  tax  sale?" 

This,  of  course,  assumes  the  taxes  wer^ 
paid  under  protest  and  suit  begun  within  30 
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days,  thereafter.     Section  7413,  R.  I/.  1910,  i  der  the  Workmen's  Oompenaation  Act   (Laini 


proTldes  the  owner  of  land  sold  for  taxes 
may  rjedeem  the  same  after  the  same  has 
been  sold  for  taxes,  and  provides  that  the 
county  treasurer  shall  bold  the  money  paid 
to  the  order  of  the  purchaser  of  the  tax  cer- 
tificate. 

Plaintiff  In  error  contends  that,  by  virtue 
of  this  section  of  the  statute,  the  defendalit 
in  error  is  unable  to  maintain  this  action, 
and  relies  upon  the  cases  of  Jones  v.  Duras, 
14  Neb.  40,  14  N.  W.  637;  State  ex  reL  v. 
Snyder,  34  Neb.  846,  61  N.  W.  827.  If  this 
was  the  only  statute  applicable,  plaintiff's 
contention  might  be  correct 

Section  7  of  subdivision  B  of  chapter  107, 
Session  Laws  1015,  p.  178,  provides  in  sub- 
stance: 

"In  all  cases  where  the  illegality  of  the  tax 
is  alleged  to  arise  by  reason  of  some  action 
from  which  the  laws  provide  no  appeal,  the 
aggrieved  person  shall  pay  the  full  amount  of 
the  taxes  at  the  time  and  in  the  manner  pro- 
vided by  law,  and  shall  give  notice  to  the  officer 
collecting  the  taxes  showing  the  grounds  of 
complaint  and  that  suit  will  be  brought  against 
the  officer  for  recovery  of  them,"  etc. 

This  section  provides  the  procedure  to  be 
allowed  by  the  party  claiming  the  tax  is  U- 
legaL  The  plaintiff  in  this  case  followed 
that  procedure.  These  statutes,  when  con- 
strued together,  give  the  court  power  to 
grant  relief  to  a  party  who  has  taxes  assess- 
ed against  his  land  that  are  illegal.  Plain- 
tiff pursued  the  only  remedy  she  had,  and 
It  was  the  duty  of  the  county  treasurer  when 
she  paid  the  money  under  protest  to  hold  the 
money  subject  to  suit  being  brou^t  within 
30  days,  and,  if  brought,  to  hold  the  same 
awaiting  final  determination  of  the  suit  re- 
garding the  legality  of  said  tax.  A  portion 
of  the  tax  being  levied  upon  land  that  was 
not  taxable,  that  portion  of  the  tax  was  il- 
legal and  void. 

There  beiug.no  error,  the  judgment  Is  af- 
firmed. 

PITCHPORD,  V.  C.  J.,  and  JOHNSON, 
NIOHOIXSON,  and  EENNAMBR,  JJ..  concnr. 


WHITEHEAD  COAL  MINING  CO.  at  al.  V. 

STATE  INDUSTRIAL  COMMISSION 

et  al.    (No.  12347.) 

(Supreme  Court  of  Oklahoma.    Feb.  14,  1022.) 

(Synalnu  iy  the  Court.) 

I.  Master  and  aervant  4=9419— Termination  of 
disability  must  appear  on  motion  to  discon- 
tinue compensation. 
Where  an  employee  has  been  injured  in  the 
course  of  his  employment  and  is  granted  an 
award  by  the  State  Industrial  Commission  un- 


1915,  c.  246),  it  is  not  error  for  the  State  In- 
dustrial Commission  to  overrule  a  motion  to 
diBcontinue  such  compensation,  when  it  ap- 
pears from  the  evidence  that  the  disability  has 
not  finally  terminated. 

2.  Master  and  servant  (S=>4I9— Refusal  to  dis- 
continue compensation  sustained. 
The   evidence   examined,   and  held,  that  it 
supports  the  order  of  the  State  Industrial  Com- 
mission. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Lee  Williams  for  an  award 
under  the  Workmen's  Compensation  Act,  o^ 
posed  by  the  Whitehead  Coal  Mining  Com- 
pany, employer,  and  the  Consolidated  ~nii- 
dervTrlters,  Insurer,  and  from  an  order  of  the 
Industrial  Ciommlssion  making  the  award, 
the  employer  and  insurer  appeal.    Afitemed. 

Simpson,  Hummer  ft  Foster,  of  Henryetta, 
and  Breck  Moss,  of  Oklahoma  CSty,  for  ap- 
pellants. 

R.  E.  Wood,  Asst  Atty.  Oen.,  for  appel- 
lees. 

MILLBtR,  J.    This  is  an  appeal  from,  an 

order  of  the  State  Industrial  (Commission, 
made  on  the  6th  day  of  May,  1921,  overruling 
the  motion  of  the  Whitehead  doal  Mining 
Ck)mpany,  a  corporation,  and  Consolidated 
Underwriters,  to  discontinue  the  compensa- 
tion allchved  to  Lee  Williams.  The  White- 
bead  Coal  Mining  Company,  a  corporation, 
and  Cionsolidated  Underwriters  have  appeal- 
ed from  the  order  of  the  State  Industrial 
Commission  overruling  their  motion,  and  ap- 
pear here  as  petitioners. 

Lee  Williams  operated  a  cutting  madilne 
in  the  coal  mine  of  the  Whitehead  Coal  Min- 
ing-Company. On  the  22d  day  of  June,  1920. 
while  in  the  employ  of  said  coal  mining  com- 
pany, in  the  course  of  his  employment  he 
was  injured  by  some. rock  falling  upon -him 
which  rendered  him  unconscious  for  several 
hours.  '  The  most  apparent  Injury  was  to 
bis  hand.  He  was  awarded  compensation  at 
the  rate  of  $18  per  week,  to  be  computed 
from  the  22d  day  of  June,  1920,  the  date  of 
the  injury,  and  continue  said  weekly  pay- 
ments until  the  final  termination  of  the  dl»- 
ability,  or  imtll  otherwise  ordered  by  the 
Commission. 

In  October,  1920,  the  petitioners  In  this 
court  filed  a  motion  with  the  State  Industrial 
Commission  tO'  discontinue  said  payments. 
Thereafter  a  hearing  was  had,  testimony 
taken,  and  on  the  5th  day  of  May,  1921,  the 
State  Industrial  Commls^on  made  its  order, 
which  In  part  reads  as  follows: 

"That  the  claimant's  disability  had  not  termi- 
nated due  to  the  injury  that  he  received  on  the 
22d  day  of  June,  1920,  while  in  the  employ  of 
the  Whitehead  Goal  &  Mining  Company.  Ttn 
Commission  further  finds: 
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"That  the  motion  to  discontioue  compenaation 
should  be  overruled. 

"It  is  therefore  ordered:  That  the  motion  of 
the  respondent  and  insurance  carrier  to  dis- 
continue compensation  be  overruled  and  the 
award  heretofore  made  on  the  9th  day  of  An- 
gust,  1920,  recorded  in  Journal  42,  page  268,  be 
and  the  same  shall  remain  in  full  force  and  ef- 
fect." 
I 

The  petitioners  contend  that  the  order  of 
the  Commission  continuing  the  compensation 
of  the  respondent  is  not  based  upon  any 
evidence,  and  that  the  Commission  has  no 
power  to  malce  a  finding  without  competent 
evidence. 

[1]  We  have  examined  the  record  in  thla 
case,  and  the  record  fails  to  show  that  Lee 
Williams  has  ever  fully  recovered  from  the 
injury  he  received  in  the  coarse  of  his  em- 
ployment  on  tlie  22d  day  of  Jnne^  1920.  It  la 
admitted  that  he  was  Injured,  and  until  the 
disability  caused  by  such  injury  terminates, 
the  State  Industrial  Commission  has  no  au- 
thority to  discontinue  the  compensation  ex- 
c^t  by  the  lapse  of  time  provided  for  In 
the  statute  according  to  the  particular  dis- 
ability. 

[2]  The  order  of  the  State  Industrial  Com- 
mission overruling  the  motion  of  petitioners 
to  discontinue  the  compensation  is  fully  sus- 
tained by  the  evidence^  and  is  hereby  af- 
firmed. 

'  PITCHFORD,  V.  0.  J,  and  McNBILL, 
ELTINQ,  KENNAMER,  and  NIOHObSON, 
33.,  concur. 


WALTERS  et  al.  v.  PRAIRIE  OIL  &  GAS 
CO.  •!  al.    (No.  10530.) 

(Supreme  (3ourt  of  Oklahoma.    Feb.  14, 1022.) 

(SyUahu*  by  ihe  Court.) 

1.  Nealigence  «=9l5— Each  wrongdoer  llabla. 

Where,  although  concert  is  lacking,  the  sep- 
arate and  independent  acts  or  negligence  of 
several  combine  to  produce  directly  a  single 
injury,  each  is  responsible  for  the  entire  re- 
sult, even  though  bis  act  or  neglect  alone  might 
not  have  caused  it. 

2.  Waters  and  water  ooarses  4=377— Plaintiff 
not  entitled  to  damages  against  defendants 
on  poiiutlng  stream,  unless  he  oan  distinguish 
damages  by  them  from  those  caused  by  his 
own  tenant. 

Where  a  riparian  landowner  sues  a  group 
of  separate  leaseholders  for  damages  for  pol- 
luting a  stream  and  the  evidence  shows  that 
part  of  the  damage  inBicted  was  occasioned  by 
the  defendants,  and  part  by  a  tenant  of  the 
plaintiff,  not  a  party  to  the  action,  either  with 
the  plaintiffs'  consent  or  as  the  result  of  the 
ordinary  use  of  the  premises  by  the  tenant, 
the  plaintiff  will  not  be  entitled  to  recover  from 
the  defendants  sued,  unless  he  is  able  to  pro- 


duce evidence  which  will  enable  the  court  to 
separate  the  amount  of ,  damage  inflicted  by 
the  group  of  defendants  sued  from  the  amount 
of  damage  resulting  from  the  acts  of  the  ten- 
ant, and  to  enter  judgments  against  the  de- 
fendants for  the  damage  thus  shown. 

3.  Waters  and  water  courses  €=>77— Domur- 
rer  to  plaJntifPa  evidence  properly  sustained. 
Record  examined  and  held  that  in  the 
circumstances  set  out  in  this  opinion,  the  trial 
court  did  not  err  In  sustaining  a  demurrer  to 
plaintiffs'  evidence. 

Appeal  from  District  Court,  Okmulgee 
County;   Ernest  B.  Hughes,  Judge. 

Action  by  Squire  Walters  and  others 
against  the  Prairie  Oil  &  Gas  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.     Affirmed. 

William  M.  M'atthews,  of  Kansas  City, 
Mo.,  for  plaintiffs  in  error. 

T.  J.  Flannelly,  of  Independence,  Kan., 
and  Fred  M.  Garter,  of  Okmulgee,  for  de- 
fendant In  error  Prairie  Oil  &  Gas  Co. 

James  6.  Diggs,  Rush  Greenslade,  and 
William  C.  liiedtke,  all  of  Tulsa,  for  d^end- 
ant  in  error  Gypsy  Oil  Co. 

West,  Sherman,  Davidson  &  Moore,  of  Tul- 
sa, for  d^endant  In  error  Pierce  OU  Cor- 
poration. 

KANB,  3.  This  was  an  action  for  dam- 
ages for  polluting  a  stream  commenced  by 
the  plaintiffs  as  riparian  landowners  against 
the  defendants,  Prairie  Oil  dc  Gas  Company, 
Gypsy  Oil  Company,  and  Pierce  OU  C>orpora- 
tton. 

The  petition  of  the  plaintiff  alleged.  In 
substance,  that  the  defendants,  Prairie  OU 
&  Gas  Company,  Pierce  OU  Conwration,  and 
the  Gypsy  OU  Company,  own  and  operate 
separate  oU  and  gas  leases  bordering  upon 
Graves  creek,  the  stream  in  question,  and 
that  the  plaintiffs  sustained  damage  on  ac- 
count of  the  acts  of  the  def^dants  in  al- 
lowing salt  water  and  refuse  oU  from  their 
oU  wells  to  escape  into  said  stream,  which 
runs  through  the  land  of  the  plaintiffs, 
thereby  Injuring  said  land  in  the  sum  of 
$2,900. 

The  pertinent  part  of  the  defendants'  sep- 
arate answers  after  general  denials  alleged, 
in  substance,  that  during  all  of  the  times 
which  plaintiffs  aUege  the  defendants  herein 
have  caused  the  pollution  of  said  stream  and 
damage  complained  of  the  plaintiffs  them- 
selves have  been  causing  or  permitting  salt 
water  and  refuse  from  oU  wells  on  plalntlfb' 
land  to  flow  into  said  stream  or  creek,  there- 
by causing  the  greater  part  of  the  damage  oC 
which  plaintiffs  complain  In  their  petition, 
and  for  which  they  are  seeking  to  hold  these 
defendants  responsible  In  damages.  The  re- 
ply was  a  general  denial.  After  the  evidence 
of  the  plaintiffs  was  aU  in,  the  trial  court 
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sustained  a  demurrer  tbereto,  and  entered 
Judgment   In   favor   of   the   defendants   for 
costs,  to  reverse  which  this  proceeding  In  er- 
ror was  commenced.     Before  reviewing  the 
action  of  the  trial  court  In  sustaining  the  de- 
murrer to  the  evidence  It  will  greatly  simpli- 
fy matters  and  narrow  the  scope  of  inquiry 
to  state  that  the  case  was  commenced  upon 
the  theory  that  the  plalntlfTs  are  entitled  to 
recover  under  the  rule  announced  by  this 
court  in  Nortbup  et  al.  y.  Bakes  et  al.  (Okl. 
Sup.)  178  Pac.  266,  City  of  Gushing  v.  High 
(Okl.  Sup.)  175  Pac.  229,  and  other  cases  of 
like  import,  and  that  counsel  for  defendants 
concede  the  correctness  of  the  rule  announced 
in  these  cases,  but  say  that,  notwithstanding 
the  evidence  may  have  shown  that  the  de- 
fendants polluted  the  stream  as  alleged,  oth- 
er and  additional  facts  developed  at  the  trial 
take  this  case  out  of  the  rule  Invoked. 

In  view  of  this.  It  will  «nly  be  necessary 
to  notice  the  drcumstances  which  it  is  claim- 
ed distinguish  tlils  from  the  other  cases. 
The  facts  necessary  to  present  these  various 
contentions  may  be  briefly  summarized  as 
follows:  The  plaintiffs  are  the  owners  of 
the  l^d  described  in  their  petition ;  about 
the  year  1911,  they  dug  a  ditch  from  low, 
marsh,  or  swamp  land  on  their  farm,  con- 
necting the  same  with  Graves  creek  so  as  to 
drain  the  aurtece  water  from  this  swamp 
land  Into  the  creek,  and  each  year  thereafter 
they  maintained  tMs  drainage  ditch,  and 
kept  the  same  open  so  that  the  water  would 
drain  from  the  swamp  land  across  their 
farm  into  Graves  creek,  at  a  point  where 
the  creek  flowed  through  their  land;  that 
about  the  year  1912,  and  after  this  drain- 
age ditch  was  completed,  the  plaintlfFs  leas- 
ed their  farm  to  the  Walters  Oil  Company 
for  oil  and  gas  mining  purposes.  That 
early  in  the  year  1912  the  Walters  Oil  Com- 
pany commenced  drilling  wells  upon  plain- 
tiffs' land  for  oU  and  gas,  and  drilled  In  all 
about  18  wells,  12  of  which  were  producing 
oil  or  gas  at  the  time  tliis  case  was  tried. 
That  the  defendants,  whose  leases  covered 
land  located  a  short  distance  up  the  creek 
from  plaintiffs'  farm,  commenced  the  de- 
velopment of  their  leases  for  oil  and  gas  in 
the  year  1912,  and  about  the  same  time  the 
oil  developmoit  was  begun  on  plaintiffs' 
land.  That  during  all  of  this  time,  and  up 
to  the  date  of  the  trial  of  the  case,  plain- 
tiffs continued  in  the  possession  of  their 
land,  lived  npon  It,  farmed  it,  and  had  the 
absolute  and  exclusive  control  and  posses- 
sion of  the  entire  tract,  except  the  right  and 
possession  of  the  Walters  Oil  Company  in 
the  development  and  operation  of  Its  oil 
lease.  The  wells  operated  by  the  Walters 
Oil  Company,  on  plaintiffs'  land,  produced 
salt  water  and  waste  oil  Just  like  the  wells 
operated  by  defendants  on  their  leases.  That 
the  Walters  Oil  Company  cut  a  ditch  from 
their  wells,  and  connected  the  same  with 


the  drainage  ditch  that  Iiad  been  previously 
dug  by  plaintiffs  so  that  the  salt  water  and 
waste  oil  from  the  wells  of  the  Walters  Oil 
Company  flowed  into  the  ditch  that  had  been 
dug  by  the  plaintiffs,  and  was  then  being 
maintained  and  kept  open  by  the  plaintiffs 
from  the  swamp  land  on  their  farm  into 
Graves  creek.  The  plaintifCs  had  the  exclu- 
sive control  over  this  drainage  ditch  from 
the  swamp  land  to  Graves  creek,  and  dur- 
ing the  years  1912-13,  and  up  to  the  trial  of 
tlie  case,  plaintiffs  kept  this  drainage  ditdi 
across  their  farm  open  and  through  it  they 
caused  all  of  the  salt  water  and  waste  oil 
that  came  from  these  18  wells  on  their 
farm  to  flow  Into  Graves  creek.  That  this 
salt  water  and  waste  oil,  mingling  with  the 
salt  water  and  waste  oil  from  defendants' 
wells  caused  the  pollution  and  damage  com- 
plained of.  That  while  there  was  evidence 
tending  to  show  the  total  amount  of  damage 
sustained,  there  was  no  attempt  on  the  part 
of  the  plaintiffs  to  show  the  separate  amount 
of  damage  inflicted  by  either  the  defendants 
or  the  plaintiffs'  tenant. 

Counsel  for  plaintiffs  in  bis  brief  sets 
forth  his  view  as  to  the  questions  of  law 
arising  out  of  the  foregoing  state  of  facta 
as  follows: 

"If  the  plaintlffa  were  Joint  tort-feasors  they 
ought  not  to  recover.  If  thej  are  not  Joint 
tort-feasors  the  action  of  the  court  in  sua- 
taining  a  demurrer  to  their  evidence  was  er- 
roneous. The  question  for  this  court  to  de- 
cide is  whether  or  not  a  landlord  Is  liable  for 
a  nuisance  created  by  his  tenant,  and  whether 
or  not  Bucb  a  nuisance  makes  tiie  landlord  a 
joint  tort-feasor  with  the  tenant." 

In  support  of  the  proposition  thus  stated 
counsel  cites  Langabaugh  et  al.  v.  Ander- 
son, 68  Ohio  St.  131,  67  N.  B.  286,  62  L.  R, 
A  948,  Joseph  SchUtz  Brewinir  Co.  v.  Shiel, 
45  Ind.  App.  623,  88  N.  B.  957,  and  other 
cases  holding  that  merely  i)ermittlng  another 
to  commit  a  nuisance  does  not  render  one 
liable  for  its  consequences ;  that  in  order  to 
charge  the  landlord,  the  nuisance  must  nec- 
essarily result  from  the  ordinary  use  of  the 
premises  by'  the  tenant,  or  for  the  purposes 
for  which  they  were  let ;  or,  In  other  words, 
where  the  use  of  the  premises  may  or  may 
not  become  a  nuisance,  according  as  the  ten- 
ant exercises  reasonable  care,  or  uses  the 
premises  negligently,  the  tenant  alone  Is 
chargeable  for  the  damages  arising  from  bis 
acts. 

[1,  2]  We  are  unable  to  agree  with  counsel 
either  in  his  theory  as  to  the  question  of  law 
involved  or  the  applicability  of  the  cases  cit- 
ed to  the  situation  presented  by  the  fore- 
going summary  of  the  facts.  If  this  wa» 
an  action  by  another  riparian  landowner 
against  the  plaintiffs  or  their  tenant,  or 
against  them  Jointly,  or  by  the  plaintiffs 
against  their  tenant  for  iwUuting  the  stream, 
the  authoritleB  dted  possibly  would  b*  help- 
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ful.  But,  as  we  bave  seen,  this  Is  an  action 
oonunenced  by  the  plaintiffs  against  a  cer- 
tain group  of  separate  lessees  for  polluting 
the  stream,  and  the  evidence  not  only  shows 
that  the  defendants  polluted  the  stream  as 
alleged  but  that  plaintiffs'  tenant,  who  was 
not  sued,  also  polluted  the  stream  and  in- 
flicted part  of  the  consequent  injury  to  plain- 
tiffs' land,  either  with  the  consent  of  the 
plaintiffs  or  as  the  result  of  the  ordinary  use 
of  the  premises  for  the  purposes  for  which 
they  were  held.  In  these  circumstances,  it 
Is  obvious  that  though  damage  may  have 
resulted  to  the  landlord  from  the  acts  of  his 
tenant,  neither  the  landlord  nor  his  tenant 
were  Joint  tort-feasors  as  against  each  other. 
On  the  other  hand,  neither  the  license  of  the 
landlord  to  his  tenant  nor  the  injurious  acts 
of  the  latter  in  pursuance  of  such  license  en- 
titled the  other  separate  leaseholders  to  pol- 
lute the  stream  to  the  landowner's  Injury. 
In  such  a  case  the  plaintiff,  if  his  evidence 
was  sufficiently  definite,  would  be  entitled  to 
recover  under  the  rule  laid  down  In  Nortbup 
y.  Eakes,  supra,  as  follows: 

"Where,  although  .concert  is  lacking,  the 
separate  and  independent  acts  or  negligence 
«f  several  combine  to  produce  directly  a  single 
injury,  each  is  responsible  for  the  entire  result, 
even  though  his  act-or  neglect  alone  might  not 
have  caused  it." 

But,  this  ruling  being  a  liberal  exception 
In  favor  of  riparian  owners  to  the  general 
rule  that  to  make  tort-feasors  liable  jointly 
there  must  be  some  sort  of  community  in  the 
wrongdoing — that  Is,  that  injury  must  be  in 
some  way  due  to  their  Joint  work — it  ought 
not  to  be  extended  to  the  point  of  working 
injustice. 

Applying  these  principles  to  the  case  at 
bar,  we  have  this  situation:  The  plaintiffs 
sued  Jointly  .  certain  separate  leaseholders 
for  damages  tor  polluting  the  stream  under 
the  principle  announced  in  Nortbup  .  v. 
Eakes,  supra,  and  the  evidence  produced  by 
the  plaintiffs  shows,  not  only  that  the  de- 
fendants polluted  the  stream  as  alleged,  but 
that  their  tenant,  engaged  in  the  same  busi- 
ness, also  polluted  the  stream  In  a  like  man- 
ner with  the  consent  of  his  landlord,  or  that 
such  pollution  resulted  from  the  ordinary 
use. of  the  premises  by  the  tenant,  without 
showing  or  attempting  to  show  the  damage 
that  resulted  from  the  acts  of  each  group  of 


[3]  We  have  no  hesitation  in  saying  that 
this  evidence  was  not  sufficient  to  support 
a  judgment  against  the  defendants.  To  per- 
mit a  recovery  In  these  circumstances  would 
be  to  allow  the  plaintiffs  to  mulct  the  de- 
fendants In  damages,  not  only  for  their  own 
acts,  but  for  the  acts  of  plaintiffs'  tenants 
committed  in  the  circumstances  hereinbe- 
fore stated.  While  we  do  not  find  any  of 
the  authorities  cited  by  counsel  In  their  re- 


spective briefs  to  be  exactly  tn  point  on  the 
precise  question  thus  presented,  we  lay  It 
down  with  confidence  as  a  sound  elementary 
principle  of  justice,  that  where  a  riparian 
landowner  sues  a  group  of  separate  lease- 
holders for  damages  for  polluting  a  stream, 
and  the  evidence  shows  that  part  of  the 
damage  Inflicted  was  occasioned  by  the  de- 
fendants and  part  by  a  tenant  of  the  plain- 
tiff, not  a  party  to  the  action,  either  with 
the  plaintiffs'  consent  or  as  the  result  of  the 
ordinary  use  of  the  premises  by  the  tenant, 
the  plaintiff  will  not  be  entitled  to  recover 
from  the  defendants  sued,  unless  he  is  able 
to  produce  evidence  which  will  enable  the 
court  to  separate  the  amount  of  damage  in- 
flicted by  the  group  of  defendants  sued  from 
the  amount  of  damages  resulting  from  the 
acts  of  the  tenant,  and  to  enter  Judgments 
against  the  defendants  for  the  damages  thus 
shown. 

Because  the  evidence  was  deficient  In  this 
respect,  the  trial  court  was  right  In  sna- 
taining.  the  demurrer  thereto,  and  the  Judg- 
ment entered  Is  therefore  affirmed. 

PITCHPOHD,  V.  O.  J.,  and  JOHNSON, 
MILLEB,  and  KENNAMBR.  JJ.,  concur. 


OREGG   et  al.  v.  8EAWELL.    (No.   10934.) 
(Supreme  Conrt  of  Oklahoma.    Feb.  14,  1822.) 

(8iillabu3  ly  the  Court j 

1.  Judgment  «s3498— Adjudication  of  Jnrlsdic* 
tlonal  fact*  Is  conclusive  on  collateral  attaok. 

An  adjudication  of  the  jurisdictional  facts 
in  a  domestic  judgment  is  conclusive  in  a  col- 
lateral proceeding  attacking  such  judgment  by 
attempting  to  again  put  such  facts  in  issue. 
BlackweU  et  al.  v.  McCall  et  aL,  153  Pac  815. 

2.  Judgment  «=95I8— Process  ®=>I56 — Motion 
to  quash  servloe  of  summons  after  Judgment 
held  oollateral  attack  upon  such  Judgment 

A  motion  filed  in  a  cause  to  quash  the  serv- 
ice of  a  summons  after  judgment,  where  the 
judgment  entered  in  the  action  is  regular  upon 
the  judgment  roll,  is  a  collateral  attack  upon 
such  judgment,  and,  snch  a  proceeding  being 
unauthorized  by  law,  the  motion  was  prop- 
eriy  denied. 

Appeal  from  District  Court,  Oklabrana 
County;  George  W.  Clark,  Judge. 

Action  by  T.  B.  Seawell  against  Walter  S. 
Gregg  and  another.  Motion  of  defendants 
to  quash  summons  overruled,  and  they  ap- 
peal.   Affirmed. 

Wilson,  Tomerlin  &  Threlkeld,  of  OMa- 
homa  City,  for  plaintiffs  in  error. 

Wm.  A.  Smith,  at  Oklahoma  City,  toi  de- 
fendant in  error. 
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KSNNAMBB,  J.  The  plaintiffs  in  error, 
Walter  S.  Gregg  and  the  Gregg  Pump  Com- 
pany, a  corporation,  on  the  27th  day  of  Au- 
gust, 1921,  filed  separate  motions  to  quash 
the  service  of  summons  made  upon  the  plain- 
tiffs in  error  In  an  action  wherein  T.  B.  Sea- 
weil  was  plaintiff  and- Walter  S.  Gregg  and 
the  Gregg  Pump  Company,  a  corporation, 
were  defendants;  judgment  having  been  en- 
tered in  said  action  on  the  12th  day  of  Au- 
gust, 1918,  in  favor  of  T.  B.  Seawell  against 
Walter  S.  Gregg  and  the  Gregg  Pump  Com- 
pany. 

The  motion  filed  to  quash  the  service  of 
summons  In  the  action  was  filed  on  the  27th 
day  of  August,  1918,  several  days  after  the 
rradition  of  the  judgment  In  the  action. 

The  question  raised  by  the  motion  to  quash 
the  summons  Involves  the  validity  of  the 
service  of  summons  made  by  the  attorney 
representing  the  plaintiff  in  the  action.  The 
trial  court  overruled  the  motion  of  the  plain- 
tiffs in  error  to  quash  the  service  of  the  sum- 
mons, and  they  setik  to  have  the  order  of  the 
trial  court  overraling  the  motion  reviewed 
by  this  appeal. 

[1]  Upon  an  examination  of  the  record,  we 
find  that  the  judgment  of  the  trial  court  ren- 
dered In  the  action  wherein  Seawell  was 
plaintiff  and  Walter  8.  Gregg  and  the  Gregg 
Pump  Company  were  defendants  Is  regular 
upon  the  judgment  roll.  The  judgment  re- 
cites that  the  service  of  summons  was  In  all 
respects  proper  and  legal.  The  record  of  the 
summons  and  return  appear  valid  and  regu- 
lar in  all  respects.  While  It  does  appear  that 
W.  A.  Smith  served  the  summons,  the  verifi- 
cation of  the  return  In  all  respects  complies 
with  section  4710,  Revised  liaws  of  1910,  pre- 
scribing who  are  proi)er  persons  and  the  man- 
ner of  serving  a  summons. 

The  plaintiffs  }n  error  have  cited  no  au- 
thority In  their  brief  authorizing  them  to 
move  to  quash  the  service  of  a  summons  aft- 
er the  court  has  tried  the  cause  and  rendered 
judgment  It  Is  obvious  that  such  a  sum- 
mary proceeding  Is  in  effect  an  attack  upon 
the  judgment  of  the  court  at  least  to  the  ex- 
tent that  the  judgment  adjudicated  that  the 
service  of  the  summons  was  regular  and  ef- 
fectual to  vest  the  court  with  jurisdiction  to 
adjudicate  the  Issues  Involved  in  the  action. 
The  plaintiffs  in  error  In  their  motion  to 
quash  the  service  of  summons  in  no  way  chal- 
lenge the  correctness  of  the  judgment  ren- 
dered In  the  cause  upon  any  grounds. 

It  Is  plain  that  If  the  court  in  this  sum- 
mary proceeding  decreed  the  service  of  sum- 
mons invalid,  it  has  Indirectiy  adjudicated 
that  the  judgment  rendered  In  the  cause  Is 
void.    It  iB  clear  that  this  is  the  actual  re- 


lief which  the  plaintiffs  in  error  are  seeking 
In  this  incidental  proceeding. 

The  statutes  of  Oklahoma  clearly  prescribe 
the  manner  of  vacating,  reversing,  and  set- 
ting aside  the  judgments  of  courts,  and  a 
I>arty  seeking  such  relief  must  institute  prop- 
er proceedings  such  as  are  prescribed  by 
law.  Where  a  party  Institutes  a  summary 
proceeding  unauthorized  by  law,  which  In 
effect  is  a  collateral  attack  upon  a  judgment 
of  a  court  that  is  a  valid  and  subsisting  judg- 
ment according  to  the  judgment  roll,  and  It 
appears  that  the  relief  sought  Indirectly  and 
collaterally  effects  such  a  judgment,  the  trial 
court  did  not  commit  error  In  denying  the 
relief  Invoked." 

This  court  has  defined  "direct"  and  "col- 
lateral" attack  as  follows: 

"A  'direct  attack'  on  a  judicial  proceeding 
is  an  attempt  to  avoid  or  correct  It  in  some 
manner  provided  by  law. 

"A  'collateral  attack'  on  a  judicial  proceeding 
is  an  attempt  to  avoid,  defeat,  or  evade  it,  or 
deny  its  force  and  effect,  in  some  incidental 
proceeding  not  provided  by  law  for  the  express 
purpose  of  attacking  it."    ' 

Continental  Gin  Co.  v.  De  Bord,  34  Okl.  66, 
123  Pac.  159;  Bruno  et  al.  v.  Getzelman  (OkL 
Sup.)   173  Pac.  853. 

[2]  Applying  the  rule  as  above  annoxmced, 
it  is  clear  that  this  proceeding  is  either  a 
summary  or  Incidental  proceeding  to  avoid 
the  judgment  rendered  in  the  action  in  a 
manner  not  provided  by  law,  and  is  therefore 
a  collateral  attack  upon  the  judgment. 

In  the  case  of  Blackwell  v.  McGall,  54  Okl. 
96,  153  Pac.  815,  It  was  held: 

"An  adjudication  of  the  jurisdictional  facts 
in  a  domestic  judgment  is  conclusive  in  a  col- 
lateral proceeding  attacking  such  judgment  by 
attempting  to  again  put  such  facts  in  Issne." 

We  conclude  that  the  plaintiffs  in  error 
In  this  cause  cannot  In  a  summary  manner 
have  adjudicated  the  jurisdictional  facts 
which  were  adjudicated  by  the  judgment  of 
the  trial  court  that  entered  the  judgment  in 
the  original  action.  We  do  not  want  to  be 
understood  as  passing  upon  the  validity  of 
the  service  of  a  summons  served  by  an  at- 
torney of  record  In  an  action,  as  we  deem  It 
unnecessary  in  view  of  our  conclusions  here- 
in to  pass  upon  that  question.  We  conclude 
that  a  motion  to  quash  summons  after  judg- 
ment Is  unauthorized  by  law,  as  such  a  mo- 
tion Is  only  properly  filed  prior  to  the  rendi- 
tion of  judgment. 

The  judgment  of  the  trial  court  1b  af- 
firmed. 

PITCHFORD,  V.  C.  J.,  and  JOHNSON, 
KANE,  and  MILLBB,  JJ.,  concur. 
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ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  JOHNSON, 
Pawnee  County  Treasurer.    (No.  10287.) 

(Supreme  Court  of  Oklahoma.    Jan.  10,  1922. 
Beheaxing  Denied  Mardi  7,  1922.) 

(Syllabus  iv  the  Court.) 

1.  Counties  <8=9l9l— Probable  »ums  reoelved 
for  autoniobllee  by  Highway  Department  and 
paid  to  oounty  not  to  be  deduotetf  from  ev 
timated  needs  for  the  year. 

By  virtue  of  section  11  of  the  Sees.  Laws 
of  Oklahoma  1915,  c.  173,  p.  329,  proTiding  that 
90  per  cent,  of  all  moneye  received  by  the  De- 
partment of  Highways  for  automobiles  should 
be  apportioned  and  paid  to  the  treasurer  of  the 
respective  counties  fai  which  the  individual  own- 
ers of  the  various  motor  vehicles  paying  such 
fees  resided,  to  be  used  on  the  draggable 
roads  of  the  county  and  not  to  be  used  for 
any  other  purposes,  held  that,  in  estimating  the 
needs  of  the  county  for  the  fiscal  year,  the 
probable  sum  to  be  so  received  is  not  to  be  de- 
ducted from  the  estimated  needs  of  the  county 
for  that  year. 

2.  Counties  «=> 1 91— County's  share  of  high- 
way construotion  fund  not  to  be  deducted  from 
eetimate  made  for  needs  of  county  for  the 
year. 

By  virtue  of  section  1  of  article  8,  c.  173, 
p.  322,  Sess.  Laws  of  Oklahoma  1915,  provid- 
ing that  there  shall  be  levied  annually  an  ad 
valorem  tax  of  one-fourth  of  one  mill  upon  all 
property  in  the  state,  which  may  be  subject  to 
taxation  upon  snch  basis,  and  providing  further 
that  such  tax  be  collected  as  other  state 
taxes,  and  when  collected  be  covered  into 
the  state's  depository  and  credited  to  an  ac- 
count styled  and  known  as  the  "state  highway 
construction  fund,"  and  shall  be  a  special  fund 
held  in  trust  for  the  use  of  the  several  coun- 
ties in  which  the  same  shall  be  collected,  each 
county's  share  to  be  the  amount  paid  in  by  the 
respective  counties,  held,  that  the  tax  so  col- 
lected shall  not  be  deducted  from  the  estimate 
made  for  the  needs  of  the  county  for  that 
year. 

3.  Counties  ®=>l,9l— Levy  greater  than  the 
amount  appropriated,  but  less  than  such 
amount  plus  10  per  cent,  for  delinquent  taxes, 
held  not  excessive. 

Section  6,  c.  226,  p.  416,  Sess.  liaws  of 
Oklahoma  1917,  provides  that  when  the  excise 
board  shall  have  ascertained  the  total  assessed 
valuation  of  the  property  taxed  ad  valorem  in 
the  county  and  in  each  municipal  subdivision 
thereof,  and  shall  have  computed  the  total  of 
the  several  items  of  appropriations  for  cur- 
rent expenses  and  sinking  fund  purposes  there- 
of with  10  per  cent  added  thereto  for  delin- 
quent taxes,  they  shall  thereupon  make  the 
levies  therefor.  Beld  that,  where  the  rate 
levied  on  the  taxable  prc^erty  would  produce 
a  revenue  greater  than  the  estimated  needs  of 
the  county,  but  leas  than  the  amount  added 
for  delinquent  taxes,  such  levy  is  not  exces- 
■hre. 

Appeal  from  District  (Tonrt,  Pawnee  Oo<aii- 
ty ;  N.m.  McNeill,  Judge. 


Action  by  the  Atchison,  Topeka  &  Santa 
P6  Railway  Company  against  A.  W.  John- 
son, County  Treasurer  of  Pawnee  County, 
to  recover  taxes  alleged  unlawfully  levied 
and  paid  -under  protest.  Judgment  for  de- 
fendant, and  plaintitt,  appeals.    Affirmed. 

Cottlngbam,  Hayes,  Green  &  Mclnnls,  of 
Oklahoma  City,  for  plaintiff  in  error. 

John  Strosnyder,  Co.  Atty.,  of  Pawnee,  for 
defendant  In  error. 

PITCHFORD,  V.  C.  J.  This  action  waa 
commenced  in  the  district  court  of  Pawnee 
county,  Okl.,  by  plaintiff  to  recover  of  de- 
fendant taxes,  which  It  alleges  were  unlaw- 
fully levied  against  it  and  wbldi  It  paid  un- 
der protest. 

The  uncontradicted  evidence  shows  that 
the  assessed  valuation  of  the  property   In 

j  Pawnee  county  for  taxation  for  the  year  1917 

1  was  $17378,663.  The  property  of  plaintiff  In 
said  county  assessed  for  taxation  was  $t,- 

.  915,418.    The  estimated  needs  of  the  county. 

I  for  the  year  1917,  was  $124,480.53,    The  rate 

'  levied  by  the  excise  board  for  all  pivposes 
was    7.36  mills.     The   $124,480.53   was   the 

i  amoimt  remaining  after  deducting  the  sum 

I  of  $6,000,  the  amount  of  cash  on  hand  at  the 

I  end  of  the  fiscal  year. 

j  No  brief  has  been  filed  by  the  county  at- 
torney in  behalf  of  the  defendant     While 

I  there  are  numerous  decisions  of  this  court 
holding  that  where  plaintiff  in  error  has 
completed  his  record  and  filed  it  in  the  Su- 
preme Court,  and  has  served  and  filed  a  brief 
in  compliance  with  the  rules  of  the  court, 
and  the  defendant  in  error  has  neither  flJed 
a  brief  nor  offered  any  excuse  for  sn(^  fail- 
ure, the  Supreme  Court  is  not  required  to 
search  the  record  to  find  some  theory  upon 
wtiich  the  Judgment  below  may  be  sustained ; 
and,  )^here  the  brief  filed  appears  reason- 
able to  sustain  the  assignments  of  error,  the 
court  may  reverse  the  case  in  accordance 
with  the  prayer  of  the  petition  of  plaintiff  In 
error. 

However,  In  the  Instant  case,  on  accotint  of 
the  real  defendant  In  interest  being  the  coun- 
ty of  Pawnee,  and  the  Interest  of  the  citi- 
zens of  the  county  at  large  being  affected, 
and  supposed  to  be  represented  by  offi- 
cials selected  to  represent  the  county  in  liti- 
gation of  this  nature,  we  feel  it  our  duty  to 
examine  the  record,  and  that  this  appeal  be 
determined  as  though  Pawnee  county  was 
represented  in  the  appellate  court  by  Its 
proper  officer. 

There  are  three  questions  presented  and 
argued  In  plaintiff's  brief,  which  are  as  fol- 
lows: First,  should  the  excise  board  have 
deducted  from  the  estimated  needs  $8,0(X)  to 
be  received  from  automobile  license?  Sec- 
ond, should  the  sum  of  $8,900  derived  from 
the  State  Highway  Commission  be  deduct- 
ed?   Third,  did  the  tax  levy  In  fact  exceed 
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the  rate  reQtnJred  to  raise  the  estimate  aa 
made?  We  wUI  discuss  these  questions  In 
the  order  named. 

[1]  By  Tirtne  ot  section  11  of  the  Sess. 
Laws  of  Oklahoma  1915,  art  4,  c  173,  p. 
S29,  It  is  proTlded  that  all  moneys  reoelved 
by  the  Department  of  Highways,  for  auto- 
mobile license,  should  be  apportioned  and 
prorated  as  follows:  Ten  per  cent,  to  be  paid 
into  the  state  treasury  and  placed  to  the  cred- 
it of  the  general  revenue  fund  of  the  state; 
and  90  per  cent  thereof  to  be  paid  to  the 
treasurer  of  the  respective  counties  in  which 
the  individual  owners  of  the  various  motor 
vehicles  paying  such  fees  resided;  this  fund 
so  received  by  the  treasurer  to  be  used  on 
the  draggable  roads  of  the  county.  This 
fund  could  not  be  used  for  any  other  pur- 
poses. There  is  nothing  in  the  record  show- 
ing that  the  excise  board,  In  estimating  the 
needs  of  the  county,  included  any  item  for 
draggable  roads.  We  are  therefore  of  the 
(pinion  that  the  trial  court  committed  no  er- 
ror In  holding  that  this  Item,  amountlnir  to 
18,000,  should  not  be  deducted  from  the  es- 
timated nieeds  of  the  county. 

[2]  Under  the  second  assignment  of  error, 
It  Is  contended  that  the  county  treasurer 
was  to  receive  $3,900  frmu  the  State  High- 
way Department  arising  from  a  fund  known 
as  the  "state  highway  construction  fund," 
and  that  this  should  have  been  deducted. 
This  fund  is  raised  by  the  state  by  a  levy 
of  one-fourth  of  on«  mill  on  the  taxable  prop- 
erty in  the  state. 

Under  section  1  of  article  3,  c.  173,  p.  822, 
Sess.  Laws  of  Oklahoma  1915,  there  la  levied 
annually  an  ad  valorem  tax  of  one-fourth  of 
one  mill  upon  all'  property  in  this  state, 
wUch  ma^  be  subject  to  taxation  upon  such 
basis.  This  tax  is  to  be  collected  as  other 
atate  taxes,  and  when  collected  is  to  be  cov- 
ered into  the  state's  ofBdal  depository  and 
there  credited  to  an  account  that  shall  be 
styled  and  known  as  the  "state  highway  con- 
struction fund,"  and  shall  be  a  special  fund 
held  In  trust  for  the  use  of  the  several  coun- 
ties in  which  the  same  shall  be  collected; 
each  county's  sliare  to  be  the  amount  paid  in 
by  the  respective  county.  As  we  interpret 
this  section,  the  county  excise  board  is  not 
required  to  take  this  item  into  consideration 
in  making  the  estimate  forming  the  basis  of 
the  levy  to  be  made.  Our  conclusion  is  that 
the  trial  court  was  not  In  error  in  holding 
that  this  item  should  not  be  deducted  from 
the  estimate. 

[3]  Under  the  third  assignment  of  error, 
It  is  insisted  that  the  levy  so  made  raises 
more  revenue  than  required  by  the  estlmata 
As  we  have  seen,  the  amotmt  estimated  aa 
the  needs  of  the  county  for  1917  was  |124,- 
480.53.  Section  6,  c.  226,  Sess.  Laws  of  Ok- 
lahoma 1917,  p.  416,  provides  that  when  the 
excise  board  shall  have  ascertained  the  total 


assessed  valuation  of  the  property  taxed 
ad  valorem  in  the  county  and  in  each  munic- 
ipal subdivision  thereof  and  shall  have 
computed  the  total  of  the  several  items  of  ap- 
propriations for  current  expenses  and  sink- 
ing fund  purposes  for  the  county  and  each 
mimldpal  subdivision  thereof  with  10  per 
cent  added  thereto  for  delinquent  taxes,  they 
sliall  thereupon  make  the  levies  therefor. 
Adding  the  10  per  cent  to  the  estimated 
needs,  we  find  that  the  rate  upon  the  taxable 
property  of  the  county  should  be  sufficient 
to  raise  |13e,-92a6&  The  rate  levied  being 
7.36  mills  raises  an  amount  far  below  this 
sum.  It  therefore  follows  that  the  levy  did 
not  exceed  the  rate  required  to  raise  the  es- 
timate as  made  when  the  10  per  cent  is 
added  thereto  for  delinquent  taxes. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed. 

KANE,  JOHNSON,  EWING,  and  NICH- 
OLSON, JJ.,  concur. 


!■  rt  HARKNESS'  ESTATE  (tArM  oaMs). 
(Nos.  121 52-12 1 54.) 

(Supreme  Court  of  Oklahoma.    Sept  20, 1921. 

Petition  for  Behearing  Withdrawn  Vtb. 

21,  1922.) 

(StaaUu  Iv  the  Oonri.) 

1.  Taxatloa  «s»856— State  may  Impose  Inherit* 
anoe  tax. 

A  state  has  inherent  power  to  impose  an 
inheritance  tax. 

2.  Taxation  «=3856— Power  to  Impose  Inherit- 
ance tax  inheres  In  regulatory  and  revenue- 
raising  power  of  a  state. 

The  power  to  impose  an  inheritance  tax  in- 
heres in  both  the  regulatory  and  revenue-rais- 
ing power  of  a  state. 

Sovereign  regolation  of  inheritances  and  sue- 
cessions  to  estates  is  not  essential  to  the  ex- 
istence of  government  but  sovereign  control 
and  protection  in  sach  matters  is  condndve  of 
a  higher  and  better  state  of  government  than 
could  be  attained  without  such  control  and  pro- 
tection, and  to  snch  extent  the  power  to  con- 
trol is  inherent  Likewise,  if  sovereign  protec- 
tion be  necessary  in  order  to  attain  a  higher 
and  better  state  of  government,  then  the  power 
to  raise  revenue  for  the  expense  ot  protection 
is  inherent  in  the  sovereignty  which  aiSords  the 
protection. 

3.  Dascent  and   distribution  «=9t  —  Taxation 
'  9=3856— State  has  power  to  regulate  Inherlt- 

aaoM  and  to  raise  revenuo;    may  ragulato 

with  or  wlthovt  Inhsritanoe  tax. 
Under  article  7  of  the  Constitution  of  Ok- 
lahoma, the  state  has  power  to  regulate  in- 
heritances, and,  under  article  10,  of  the  Conati- 
tntion,  has  power  to  raise  revenue  by  an  in- 
heritance tax. 

It  may  regulate  inheritances  without  impos- 
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ing  any  tax  or  It  may  Impose  the  tax  solely 
as  a  reTenae-raising  measure  independent  of 
the  right  to  inherit,  or  it  may  regulate  inheri- 
tances in  part  by  directly  taxing  the  right  to 
inherit,  making  the  payment  thereof  a  condition 
precedent  to  the  right  to  inherit. 

4.  Taxation  «=385&— Whether  Inheritance  tax 
oonatitutaa  a  prico  for  the  privilege  of  Inher- 
iting or  Is  a  property  tax  depends  on  laws; 
"sabjacts  of  taxation." 

Whether  an  inheritance  tax  constitatea  a 
price  paid  for  the  privilege  of  inheriting  or  is 
•  property  tax  depends  npon  constitational  and 
statutory  proyiaions. 

Section  13,  art.  10,  of  the  Constitntion  an- 
thorizes  the  state  to  select  its  "subjects  of  tax- 
ation"; section  12  of  said  article  defines  the 
"subjects  of  taxation"  which  the  state  may  se- 
lect and  names  inheritances  as  one  of  the  "sub- 
jects"; action  22  of  said  article  authorizes 
the  classification  or  arrangement  of  "subjects 
of  taxation"  into  classes  for  the  purpose  of 
assessment  and  taxation  and  the  adoption  of 
different  means  or  measures  for  ascertaining 
the  amount  of  tax  upon  any  specific  "sub- 
ject"; and  section  6  of  said  article  provides 
that  taxes  shall  be  uniform  upon  "subjects" 
of  the  same  class. 

5.  Taxation  «S3>40(7)— Conatltntional  uniform- 
ity olanee  I«  not  violated  by  different  rate 
upon  different  subjeota. 

The  uniformity  dause  of  the  Constitution 
is  not  violated  by  a  different  rate  upon  differ- 
ent "subjects,"  but  is  violated  where  a  differ- 
ent rate  or  measure  is  applied  to  "subjects"  of 
the  same  class. 

6.  Taxation  «s>859(2)— Inheritance  tax  la  sus- 
tainable as  to  rate  where  the  same  rate  or 
measure  Is  appllsd  to  all  Inheritances. 

Inheritances  being  a  rightful  "subject  of 
taxation,"  an  inheritance  tax  is  sustainable  so 
far  as  the  rate  is  concerned  if,  in  computing  the 
amount  of  tax,  the  same  rate  is  levied  upon  or 
same  measure  applied  to  aU  inheritances. 

7.  Taxation  $s>856— Heirs  may  be  deprlvedTf 
right  to  Inherit  anieas  tax  Is  paid. 

Under  section  10,  c.  162,  Laws  1016,  aa 
amended  by  section  7,  e.  296,  and  section  8,  ,c. 
162,  Laws  1915,  as  amended  by  section  5,  c. 
206,  Laws  1919,  heirs  may  be  deprived  of  their 
right  to  inherit  unless  the  inheritance  tax  is 
paid,  and  is  therefore  equivalent  to  a  price 
paid  in  order  to  inherit. 

8.  Courts  9=3517— Oklahoma  Supreme  Court 
held  without  Jurlsdiotlon  to  interfere  with  or- 
der of  Sorrogate  Court  of  New  York  distrib- 
uting estate  situated  In  New  York. 

Where  the  decedent  was  a  resident  of  the 
state  bt  New  York,  and  his  property,  consist- 
ing of  certain  certificates  of  stock  in  corpora- 
tions foreign  to  this  state,  was  actually  situated 
in  New  York  and  was  willed  by  decedent  to  his 
heirs,  who  are  reaidents  of  New  York,  his  will 
admitted  to  probate  under  the  laws  of  New 
York  and  his  property  distributed  to  his  heirs 
under  the  terms  of  said  will  according  to  the 
laws  of  New  York  by  order  of  the  Surrogate 
Court  of  New  York,  this  court  is  without  juris- 
diction to  interfere  with  said  order. 


9.  Courts    «=9l— "JnrisdlctloaP* 
tent  of  jurisdiction  of  state  eoarts  Is 
tained  from  express  or  Implied  prevMoas  ef 
state  law  and  limitations  of  federal  law. 

"Jurisdiction"  means  authority  over  the 
matter  to  be  determined;  it  means  power  to 
hear,  to  determine,  and  to  enforce  judgment. 

The  extent  of  Jurisdiction  of  state  eoarta  ia 
ascertained  from  two  sources,  namely,  £rom 
the  power  conferred  by  express  or  implied  pro- 
visions of  state  law  and  by  expresa  or  impUed 
limitations  of  federal  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Slecond  Series,  Jnriadic- 
tion.] 

10.  Taxation  «=3893— Court  Imposing  taherlt- 
ance  tax  must  have  Jarlsdlction  of  partiee 
and  subjeet-matter. 

To  give  a  court  authority  to  impose  mn  in- 
heritance tax,  it  must  have  Jurisdiction  of  the 
parties  or  of  the  subject-matter. 

11.  Taxation  4=998— Te  be  taxable  property 
must  have  aetual  or  oonstruotlve  altus  with- 
in state;  etate  cannot  fix  taxable  altna  af  a 
thing  never  within  state. 

Property  must  have  either  an  actual  or 
constructive  situs  within  a  state  in  order  to 
give  it  a  taxable  situs  therein. 

A  state  has  power  to  fix  the  time  at  which 
property  within  its  jurisdiction  may  aeqnire  a 
taxable  situs,  but  it  cannot  fix  the  taxable  aitoa 
of  a  thing  which  haa  never  come  into  the  atate 
and  over  which  it  ia  without  power  to  oontroL 

12.  Taxation  ®=32— State's  right  te  tax  ia- 
heres  in  obligatiea  to  protect  it*  eitizaasf 
property. 

It  is  in  the  obligation  of  a  state  or  sover- 
eign government  to  protect  its  citizens  in  the 
enjoyment  of  their  property  and  their  lishts 
tliat  the  power  to  tax  then\  inheres. 

13.  Taxation  (^=>867(l)— To  aathoiize  aaforee- 
ment  of  transfer  tax  law,  property  transfer- 
red must  be  tangible  and  within  the  stata, 
or  transferred,  If  intangible,  by  a  rssideat  by 
will  or  Intestate  laws. 

Section  1,  c.  162,  S.  L.  1915,  provides: 

"A  tax  ia  hereby  laid  upon  the  transfer  to 
persons  or  corporations  of  property  or  any  in- 
terest therein  or  income  therefrom: 

"When  the  transfer  is  of  tangible  property  in 
this  state  made  by  any  person,  or  of  intangible 
property  made  by  a  resident  of  thia  state  at 
time  of  transfer: 

"First  By  will  or  the  intestate  laws  of  tiiis 
state,"  etc. 

To  authorize  the  enforcement  of  the  fore- 
going statute,  the  transfer  must  be  of  tangibl* 
property  in  this  state  made  by  any  person,  or 
intangible'  property  made  by  residents  of  this 
state  at  the  time  of  the  transfer,  and  be  made 
by  will  or  the  intestate  laws  of  this  state. 

14.  TaxatlOB  «=3859(l),  867(3)— labaritasoa 
tax  statutss  held  valid  and  enfonseable;  in- 
heritance tax  held  Inapplicable  to  traaafer  of 
corporation  stock  by  decedent  In  another 
state  under  will,  probated  there. 

Chapter  162,  Laws  1016,  as  amended  by 
chapter  296,  Laws  1919,  and  section  6193,  Be- 
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vised  Laws  ot  1910,  held  to  be  valid  and  en- 
forceable as  to  transfers  of  all  tangible  prop- 
erty in  this  state  made  by  any  person,  and  as 
to  all  intangible  property  made  by  a  resident 
of  this  state  at  the  time  of  the  transfer,  and 
made  by  will  or  the  intestate  laws  of  this  state. 
The  terms  of  the  foregoing  statute  do  not 
include  the  transfer  of  certificates  of  stock  in 
a  foreign  corporation  where  sach  transfer  is 
made  in  another  state  and  the  certificates  of 
stock  situated  in  another  state,  and  where  the 
decedent  owner  of  such  stock  was  a  resident  of 
another  state,  and  the  heirs  thereto  were  resi- 
dents of  another  state,  and  the  transfer  made 
by  wOI  or  intestate  laws  of  another  state. 

Appeal  from  District  Court,  Oklahoma 
Coanty;    Edward  D.  Oldfield,  Judge. 

In  the  matter  of  the  estates  of  William  L. 
HarknesB,  Harry  S.  Harkncss,  and  Charles 
W.  Harknees,  deceased.  Application  'waa 
made  in  the  county  court  by  the  State  Au- 
ditor for  the  appointment  of  an  adminis- 
trator to  ascertain  and  determine  the  amount 
ot  inheritance  tax  to  be  collected  in  eajcli, 
and  each  case  waa  appealed  to  the  district 
court,  which  sustained  objection  to  the  jnrls- 
dlcticm  in  each  case  and  ordered  that  the 
probate  decree  appointing  an  .administrator 
be  reversed,  and  denied  the  applications  for 
appointment  of  an  administrator  to  ascer- 
tain and  collect  Inheritance  tax,  and  the  Aa- 
ditor  ai;^>ealed  in  each  case  to  the  Supreme 
Court,  and  the  three  cases  were  consolidated. 
Judgment  of  the  district  court  affirmed. 

S.  P.  Freeling,  Atty.  Gen.,  and  C.  W.  King, 
Asst.  Atty.  Gen.,  for  State  Auditor. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  the  executor  of  William 
L  Harkness,  deceased,  and  Harry  S.  Hark- 
ness,  deceased. 

Murray,  Prentice  &  Aldrlch,  of  New  York 
City,  for  executor  of  William  L.  Harkness, 
deceased,  and  Charles  W.  Harkness,  de- 
ceased. 

NlcoU,  Anabel,  Fuller  &  Sullivan,  of  New 
Xork  City,  for  the  executor  of  Harry  S.  Hark- 
ness, deceased. 

HARRISON,  C.  J.  This  appeal  involves 
the  validity  of  our  Inheritance  tax  laws, 
viz.,  Chapter  162,  S.  L.  1916,  as  amended  by 
chapter  296,  S.  L.  1919;  the  direct  question 
being  whether  the  state  can  impose  an  in- 
heritance tax  upon  the  right  of  nonresident 
heirs  to  inherit  shares  of  corporate  stock 
owned  by  a  nonresident  decedent  in  a  foreign 
corporation  doing  business  In  this  state. 

X\>r  example:  Certain  foreign  corporations, 
organized  under  the  laws  of  and  domiciled  in 
other  states,  are  each  doing  business  in  this 
state  and  have  corporate  property  located 
within  the  state.  A  resident  of  another  state 
owns  shares  in  such  corporations.  He  dies. 
His  hdrs  reside  In  the  state  of  his  residence 
and  inherit  his  property,  including  such 
Shares  of  stock,  under  the  laws  of  the  state 
2MP.-«8 


of  his  and  their  residence.  Question,  can 
this  state  impose  a  tax  upon  said  shares  or 
upon  the  right  of  the  heirs  to  inherit  said 
shares  of  stock,  the  certificates  of  same  hav- 
ing been  kept  in  the  state  of  his  resdience 
and  having  been  transferred  to  him  on  the 
corporate  books  of  a  corporation  chartered 
and  domiciled  in  a  foreign  state?  A  deter- 
mination of  this  general  question  necessitates 
a  determination  of  cei^ln  other  basic  ques- 
tions presented  by  counseL 

[1]  That  a  state  has  the  power  to  impose 
an  inheritance  tax  is  now  quite  uniformly 
recognized.  26  R.  C.  L.  198 ;  87  Cya  1554 ; 
In  re  Sanford's  Estate,  90  Neb.  410,  133  N. 
W.  870,  45  L.  R.  A.  (N.  S.)  228;  Matter  of 
McPherson,  104  N.  T.  306,  10  N.  B.  685,  58 
Am.  Rep.  502;  In  re  McKennan's  Estate, 
27  S.  D.  136,  130  N.  W.  33,  33  L  R.  A.  (N.  S.) 
620,  Ann.  Cas.  1913D,  745;  Booth's  Ex'r  v. 
Commonwealth  ex  rel.  Jefferson  County  At- 
torney, 130  Ky.  88,  113  S.  W.  81,  33  L.  R.  A. 
(N.  s.)  692 ;  Corporation  Com.  et  al.  v.  Dtmn 
et  al.,  174  N.  O.  679,  94  S.  B.  481,  L.  R.  A. 
1918F,  498,  Ann.  Cas.  1918D,  1086.  So  tbat 
phase  of  the  question  may  be  considered  as 
definitely  settled. 

[2]  Another  phase,  however,  has  been  the 
subject  of  much  discussion,  namely,  whether 
the  power  to  regulate  inheritances  Is  a  pow- 
er essentially  inherent  in  government  itself, 
or  whether  it  is  merely  the  exercise  of  a 
regulatory  power  which  the  sovereignty  has 
arbitrarily  assumed  and  arbitrarily  exer- 
cises, but  the  reasoning  In  the  decisions  shed 
but  little  light  upon  the  question.  They  ap- 
pear for  the  most  part  to  be  conclusions 
based  upon  some  evolved  theory  rather  than 
results  growing  out  of  actual  conditions. 

Looking  at  the  question  for  what  it  ac- 
tually is,  it  cannot  be  said  that  sovereign 
regulation  of  succession  to  estates  is  abso- 
lutely essential  to  the  existence  of  govern- 
ment, but  it  may  be  said  as  a  truth  that  sov- 
ereign control  of  such  matters  is  conducive  to 
a  higher  and  better  state  of  government 
than  could  be  attained  without  such  control, 
and  to  such  extent  the  power  to  control  or 
regulate  is  essential  and  Inherent 

For  illustration,  the  right  of  one's  children 
or  nearest  rdatives  to  Inherit  his  estate  is 
probably  as  nearly  a  natural  right  as  any 
other  tbat  is  not  an  absolute  natural  right 
It  is  certainly  a  much  stronger  right  than 
others  possess,  and  yet.  Should  a  person  pos- 
sessed of  an  estate  die,  though  a  half  dozen 
dependent  minor  children  survive  him,  and 
though  they  may  have  undergone  many  hard- 
ships and  privations  In  order  that  their  fa- 
ther might  accumulate  an  estate  for  them, 
they  cannot  succeed  to  such  estate  In  the  ab- 
sence of  some  law  defining  and  protecting; 
their  rights  and  regulating  their  succession 
thereto.  In  the  absence  of  some  regulatory 
law,  strangers  might  by  force  or  otherwise 
take  possession  of  the  estate  and  appropriate 


Digitized  by 


Google 


914 


204  PACIFIC  BEPOBTEB 


(OkL 


It  to  their  own  use  to  the  exclusion  of  the 
children,  or  one  child  might  take  possession 
of  the  entire  estate  to  the  exclusion  of  all 
the  rest.  Hence,  in  order  to  avoid  conditions 
so  manifestly  unjust  and  so  unnatural  and  to 
avoid  disturbance  and  violation  of  other  la'ws 
which  would  inevitably  grow  out  of  such  con- 
ditions, it  is  necessary  that  the  more  rightful 
heirs  be  protected  in  their  rights. by  the  sov- 
ereignty itself,  and  to  the  extent  that  sover- 
eign protection  Is  necessary,  the  power  to  reg- 
ulate is  Inherent  I/Ilsewlse,  if  sovereign  pro- 
tection be  necessary  In  order  to  attain  a 
higher  and  better  and  happier  state  of  gov- 
ernment, then  the  power  to  raise  revenue  for 
the  expense  of  protection  is  inherent  in  the 
sovereignty  which  affords  protection. 

Another  phase  has  been  the  subject  of 
much  discussion,  namely,  whether  the  power 
to  levy  an  Inheritance  tax  cornea  from  the 
taxing  power  of  the  state  or  from  Its  regu- 
latory power.  Many  authorities  have  been 
cited  on  this  phase  of  the  question  in  the 
case  at  bar — some  holding  that  it  comes 
from  the  power  to  regulate;  others  that  it 
is  derived  from  the  power  to  raise  revenue. 
It  is  not  necessary  in  the  case  at  bar  to  say 
whether  we  agree  with  the  reasoning  In 
either  line  of  decisions.  The  proper  con- 
clusion, however,  seems  to  have  been  reached 
in  some  of  them. 

[3]  But,  as  to  the  case  at  bar,  it  may  suf- 
fice to  say  that  under  the  Constitution  of  Okla- 
homa the  state  has  both  the  power  to  regu- 
late Inheritances  and  also  the  power  to  raise 
revenue  by  an  inheritance  tax.  Section  13, 
art.  7,  Constitution  of  Oklahoma ;  section  12, 
art  10,  Id. 

Hence  it  has  the  double  or  twofold  author- 
ity to  lmiK>se  an  Inheritance  tax.  It  has  the 
power  to  regulate  inheritances  and  the  power 
to  raise  revenue  by  an  Inheritance  tax.  It 
may  regulate  inheritances  without  imposing 
any  tax  whatever,  or  it  may  Impose  a  tax 
solely  as  a  revenue  raising  measure  inde- 
pendent of  the  right  to  inherit  Its  payment 
or  nonpayment  not  being  a  condition  prece- 
dent to  the  right  to  inherit  or  it  may  regu- 
late inheritances  in  part  by  directly  taxing 
the  right  to  inherit  and  making  the  payment 
of  such  tax  a  condition  precedent  to  the  right 
to  Inherit  and  its  nonpayment  a  forfeiture  of 
such  ri^t  As  to  which  of  these  methods 
the  state  will  be  deemed  to  have  adopted 
depends  upon  the  provisions  and  conditions 
of  the  taxing  act  In  question,  which  we  will 
examine  later  on. 

Another  phase  of  the  question  Is  presented 
by  defendant  In  error  and  a  number  of  au- 
thorities cited  in  support  of  the  proposition, 
to  wit: 

"Unless  a  state  inheritance  tax  is  sustainable 
as  a  price  paid  for  the  exercise  of  a  privilege, 
it  violates  the  provisions  of  the  state  Constl- 
tntions  requiring  equality  and  oniformity  in 
Uxation." 


[4]  As  to  .the  Inheritance  of  property  with- 
in this  state,  whether  it  be  tangible  or  intan- 
gible, if  It  be  Inherited  or  Inheritable  under 
the  laws  of  this  state,  the  foregohig  proposi- 
tion, unqnaliSed,  cannot  be  sustained.  The 
truth  of  the  propoeition  in  any  case  depends 
upon  the  Constitution  and  statutes  under 
which  such  tax  is  levied  and  the  conditicms 
Imposed  by  the  taxing  act  Under  the  reve- 
nue provision  of  our  Constitution  (section  12, 
art  10)  Inheritances  are  made  a  rightful  sub- 
ject of  taxation  and  may  be  taxed  as  any 
other  rightful  subject  for  revenue  purposes 
solely.  Therefore  the  problem  presented  in 
the  proposition  above  is  solved  by  the  Con- 
stitution and  statutes. 

The  Constitution  authorizes  the  state, 
through  Ite  Legislature,  to  select  its  subjects 
of  taxation ;  that  Is,  it  leaves  it  to  the  state 
to  select  what  subjecta  it  will  tax  and  ex- 
pressly enumerates  certain  subjecta  which 
may  or  may  not  be  taxed.  It  also  authorizes 
the  state  to  classify  the  snbjecte  at  taxation ; 
that  is,  arrange  them  Into  classes  for  the 
purpose  of  assessment  and  taxation.  It  far- 
ther authorizes  the  adoption  of  dlfferefit 
means  or  measures  for  ascertaining  the 
amount  of  tax  to  be  assessed  against  eadi 
subject  but  it  provides  also  that  taxes  must 
be  uniform  upon  the  same  class  of  subjects, 
uniform  upon  subjecta  of  the  same  class. 

Section  13,  art  10,  of  the  Constitution  pro- 
vides: 

"The  state  may  select  its  snbjecto  of  taxa- 
tion." 

And  section  12,  art.  10,  defines  the  "sub- 
jecta" which  the  state  Is  authorized  to  select 
for  taxation,  to  wit:  ^ 

"The  Legislature  shall  have  power  to  provide 
for  the  levy  and  collection  of  license,  franchise, 
gross  revenue,  excise,  income,  collateral  and 
direct  inheritance,  legacy,  and  saccession  taxes; 
also  graduated  income  taxes,  graduated  collat- 
eral and  direct  inheritance  taxes;  graduated 
legacy  and  succession  taxes;  also  stamp,  regis- 
tration, production  or  other  specific  taxes." 

Section  22,  art  10,  authorizes  the  classifi- 
cation or  arrangement  of  subjecta  for  the 
purpose  of  taxation.    It  reads: 

"Nothing  in  this  Constitution  shall  be  held, 
or  construed,  to  prevent  the  dassificatioD  of 
property  for  purposes  of  taxation;  and  the 
valuation  of  different  dassea  Ity  different  means 
or  methods." 

[5]  And  section  6,  art  10,  provides: 

"Taxes  shall  be  uniform  upon  the  same  dasa 
ol  subjects." 

B^ach  of  the  above  "subjecta"  constitutes  a 
distinct  separate  "subject  of  taxation."  The 
state  is  not  bound  to  tax  any  of  them — that 
is,  the  provision  is  not  mandatory — ^but  the 
state  may,  if  it  Chooses,  select  and  tax  any 
or  all  of  the  above  "•ubjects." 
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Thus  It  is  seen  that  the  state  may  select 
the  "subjects"  which  it  chooses  to  levy  a  tax 
upon,  may  arrange  them  into  classes  for  the 
purpose  ol  assessment  and  taxation,  and  may 
adopt  appropriate,  fair,  and  practicable 
means  or  measures  for  ascertaining  the 
amount  of  taxes  which  each  "subject"  must 
bear,  but,  when  the  "subjects",  are  once  thus 
dasstOed,  the  rate  then  most  be  uniform  up- 
on subjects  of  the  same  class;  the  measure 
or  gauge  adopted  for  ascertaining  the  amount 
must  be  uniformly  applied  upon  subjects  of 
the  same  class.  Mudeking  v.  Parr,  109  Minn. 
147,  123  N.  W.  408,  134  Am.  St  Rep.  759; 
Mayor  v.  Weed,  84  Ga.  683,  11  S.  E.  235,  8 
li.  R.  A.  270;  Newport  News,  etc.,  R.  Co.  t. 
Newport  News,  100  Va.  157,  40  S.  E.  645. 

The  uniformity  clause  is  not  applicable  ex. 
cept  where  there  Is  a  .difTereut  rate  or  meas- 
ure applied  to  subjects  of  the  same  dass.  It 
does  not  mean  that  the  same  rate  must  be 
levied  upon  all  subjects;  it  does  not  mean 
that  the  same  rate  must  be  levied  upon  li- 
censes, franchises.  Incomes  and  inheritances 
that  Is  levied  upon  property,  nor  that  it  shall 
be  the  same  upon  any  two  distinct  "subjects" 
of  taxation;  it  does  not  mean  that  each 
"subject"  of  taxation  must  bear  the  same 
rate  that  all  other  "subjects"  bear  in  order 
to  comply  with  the  uniformity  clause.  1\> 
apply  the  same  rate  or  measure  to  all  "sub- 
jects" would  be  impracticable  in  some  cases 
and  Impossible  in  others.  Besses,  there 
might  be  a  Just  reason  for  levying  a  different 
rate  or  applying  a  difTerent  measure  to  li- 
censes in  order  to' ascertain  the  amount  of  tax 
due  than  the  measure  applied  or  the  rate 
levied  upcn  property.  There  might  also  be  a 
Just  reason  for  a  different  rate  ni>on  Inherit- 
ances than  is  levied  either  upon  licenses  or 
upon  property  or  ui>on  any  other  distinct 
"subject"  of  taxation.  Therefore  an  inherit- 
ance tax  rate  may  not  be  the  same  as  the  rate 
upon  any  other  "subject,"  and  yet  not  vio- 
late the  uniformity  clause,  nor  constitute  a 
price  paid  for  the  privilege  of  Inheriting  In 
order  to  be  sustained. 

[I]  Inheritances  being  a  rightful  subject 
of  taxation,  an  inheritance  tax  may  be  sus- 
tained as  far  as  the  rate  is  concerned  it,  in 
computing  the  amount  of  tax  the  same  rate 
is  levied  upon,  or  the  same  measure  applied 
to  all  inheritances,  and  such  a  tax  will  not 
constitute  a  price  paid  for  the  privilege  of 
inheriting  unless  made  so  either  by  implica- 
tion or  by  express  provisions  of  the  taxing 
act 

[7]  As  to  what  was  intended  by  our  Leg- 
islature and  as  to  what  should  be  the  cor- 
rect interpretation  of  our  statute,  the  fol- 
lowing provisions  will  enlighten  us:  Section 
10,  C  162,  8.  L.  1915,  and  section  7,  c.  296, 
S.  Ik  1919,  which  is  amendatory  of  said  sec- 
tion 10,  S.  li.  1915,  both  contain  the  follow- 
ing provisions  referring  to  the  executor  or 
administrator  of  an  estate,  to  wit: 


^  "He  shall  act  deliver  or  be  compelled  to  de- 
liver any  specific  legacy  or  property  subject 
to  the  tax  under  this  act  to  any  person  until 
he  shall  have  collected  the  tax  thereon." 

Likewise  section  6  of  chapter  296,  8.  B. 
1019,  and  section  8,  c.  162,  S.  L.  1915,  of  which 
said  section  6  is  amendatory,  both  contain 
the  following  provision: 

"The  tax  shall  be  paid  to  the  State  Treasurer, 
who  shall  give,  and  every  executor,  adminis- 
trator or  trustee  shall  take  daplicate  receipts 
from  him  for  such  payments,  one  of  wliich  be 
shall  immediately  send  to  the  State  Auditor, 
whose  duty  it  shall  be  to  charge  the  Treasurer 
so  receiving  the  tax,  with  the  amount  thereof, 
and  to  seal  said  receipt  with  the  seal  of  his 
office,  and  countersign  the  same  and  return  it 
to  the  executor,  administrator  or  trustee, 
whereupon  it  shall  be  a  proper  voucher  in  the 
settlement  of  his  aceoimts;  but  no  executor, 
administrator  or  trustee  shall  be  entided  to  a 
final  accounting  of  an  estate,  in  settlement  of 
which  a  tax  is  due  under  the  provisions  of  tliis 
Act,  unless  he  shall  produce  a  receipt  so  sealed 
and  countersigned  by  the  State  Auditor  or  a 
copy  thereof  certified  by  him  (or  unless  a  bond 
shall  have  been  filed  as  hereinafter  pre- 
scribed)." 

While  the  above  statutes  do  not  in  express 
words  declare  that  "the  tax  shall  be  a  price 
paid  for  the  privilege  of  inheriting,"  or  that 
"it  shaU  lie  a  price  paid  in  order  to  inherit" 
yet  the  language  seems  to  give  it  an  equiva- 
lent efTect    It  plainly  says  in  each  act: 

"But  no  executor,  administrator  or  trustee 
shall  be  entitled  to  a  final  accounting  of  an  es- 
tate in  settlement  of  which  a  tax  is  due  un- 
der the  provisions  of  this  act  unless  he  shall 
produce  a  receipt  sealed,"  etc. 

And  also  in  each  act: 

"He  shall  not  deliver  or  be  compelled  to  de- 
liver any  specific  legacy  or  property  subject  to 
the  tax  under  this  act  to  any  person  until  he* 
shall  have  collected  the  tax  thereon." 

This  clearly  implies  that  the  heirs  may  l>e 
wholly  deprived  of  the  inheritance  unless  the 
tax  is  paid.  This  appears  to  have  been  the 
theory  upon  which  the  case  was  tried  be- 
low and  upon  whldi  It  has  been  briefed  and 
argued  In  this  court 

[I]  The  next  question  is:  Have  these  cer- 
tificates of  stock  a  "taxable  situs"  In  this 
state?  It  conclusively  appears  that  the  cer- 
tificates themselves  have  never  had  an  "ac- 
tual situs"  within  this  state ;  that  they  have 
never  at  any  time  been  physically  kept  with- 
in the  state,  nw  has  the  decedent  nor  any 
of  his  heirs  ever  been  residents  of  the  state 
of  Oklahoma.  The  decedent  and  his  heirs 
were  residents  of  the  state  of  New.Torit; 
his  estate. descended  to  his  heirs  under  and 
according  to  the  laws  of  New  York;  his 
heirs  inherited  under  the  laws  of  said  state : 
the  right  to  inherit  was  given  them  by,  and 
the  process  of  inheriting  was  completed  un- 
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der,  the  laws  of  New  York,  \rhqUy  independ- 
ent of  the  laws  of  Oklahoma.  '  Under  these 
conditions,  the  state  of  Oklahoma  is  without 
any  Jurisdiction  in  the  premises.  When  the 
order  of  distribution  was  made  by  the  sur- 
rogate of  New  York,  all  property  belonging 
to  decedent's  estate  and  actually  situated 
within  said  state  and  under  the  Jurisdiction 
of  said  state  passed  to  his  heirs,  and  this 
state  is  without  any  power  and  this  court 
without  any  Jurisdiction  to  interfere  with 
such  order.  The  property  being  actually  sit- 
uated in  New  York,  this  state  has  no  Juris- 
diction over  it,  and,  the.  decedent  and  his 
heirs  being  actual  residents  of  said  state, 
this  state  has  no  Jurisdiction  aver  them. 
This  court  is  wholly  without  process  through 
which  to  acquire  Jurisdiction  over  either  of 
the  heirs  or  the  property  in  question. 

Mr.  C.  W.  King,  Assistant  Attorney  Gener- 
al, on  behalf  of  the  state,  contends  that  an 
owner  of  shares  of  stock  in  a  corporation 
has  a  pecuniary  interest  in  the  corporate 
property  of  a  corporation,  and  that  the  cor- 
poration Itself  having  property  actually  sit- 
uated within  this  state  renders  the  transfer 
of  such  pecuniary  Interest  taxable  by  the 
state.  This  proposition  having  been  so  earn- 
estly and  ably  presented,  many  authorities 
having  been  cited  in  support  thereof,  we 
deem  it  but  proper  to  review  the  argument 
and  authorities  cited. 

The  contention  of  the  Attorney  General  is 
obviously  true  where  the  decedent  owner  of 
shares  was  a  resident  of  this  state,  or  where 
the  heirs  are  residents  of  this  state,  or  where 
the  shares  themselves  are  physically  situated 
within  this  state,  and  possibly  true  as  to  do- 
mestic corporations  where  neither  the  shares 
are  within  the  state  nor  the  heirs  nor  the  de- 
cedent residents  of  the  state.  Some  courts 
have  inclined  to  this  doctrine  upon  the  the- 
ory that  the  domicile  state  has  a  voice  in  the 
transfer  of  stock  of  the  domestic  corporation, 
but  this  doctrine  is  not  involved  in  this  case. 

The  Attorney  General  suggests  also  "that 
there  is  a  distinction  between  the  situs  of 
property  for  managerial  purposes  and  the 
situs  of  property  for  taxation  purposes," 
citing  Adams  Express  Co.  v.  Auditor,  166  V. 
S.  185,  17  Sup.  Ct  601,  41  li.  Ed.  965,  and 
quoting  the  following: 

"It  may  be  true  that  the  principal  office  of 
the  corporation  is  in  New  York,  and  that  for 
certain  purposes  the  maxim  of  the  common  law 
was,  'Mobilia  personam  sequuntnr,'  but  that 
maxim  was  never  of  universal  application,  and 
seldom  interfered  with  the  right  of  taxation. 
Pullman's  Palace  Car  Co.  v.  Pa.,  141  U.  S. 
18,  22." 

As  to  the  above  case  it  may  be  pertinent  to 
say  that  the  tax  under  consideration  therein 
was  wholly  different  in  character  to  the  tax 
under  consideration  here.  The  question  un- 
der consideration  In  that  case  and  the  ac- 
companying similar  cases  reported  in  41  L. 


Ed.  was  the  right  of  a  state  In  assessing  a 
direct  proiwrty  tax  upon  the  corporate  prop- 
erty of  the  corporation  itself  to  include  in 
the  assessment  the  value  of  the  franchises 
and  other  intangible  values  of  the  corporation 
as  Items  of  value  in  ascertaining  the  assess- 
able value  of  all  of  the  corporate  property. 
The  states  In  that  group  of  cases  each  had 
actual  Jurisdiction  of  the  franchises  and  oth- 
er intangible  values  they  sought  to  assess. 
The  values  which  each  state  sought  to  assess 
were  actually  within  the  state,  and  the  tax 
was  upon  the  corporation.  Hence  the  ques- 
tion involved  and  decided  In  those  cases  are 
not  decisive  of  the  question  Involved  in  this 
case. 

As  to  what  was  said  In  regard  to  the  max- 
im, "mobilia  personam  sequuntur,"  In  the 
above  case,  it  is  true,  as  said  by  the  very 
learned  Jurist,  that  this  doctrine  "has  never 
been  of  universal  application,"  and  we  might 
add  that,  If  such  doctrine  is  correctly  appli- 
cable in  any  case, .  It  Is  only  in  federated 
municipalities;  only  in  centralized  govern- 
ments where  the  control  power  has  Jurlsdio 
tlon  over  everything,  within,  and  never  ap- 
plicable In  a  dual  government  like  ours, 
where  each  state  is  an  Independent  sover- 
eignty having  exclusive  Jurisdiction  over 
matters  within  Its  governmental  province,  but 
with  express  limitations  as  to  matters  with- 
in the  Jurisdiction  of  another  stat&  Fur- 
thermore, the  principle  of  the  above  maxim 
is  not  involved  In  the  case  at  bar.  The  ques- 
tion here  is  not  whether  "movables  follow 
the  person,"  but  whether  this  state  or  some 
other  state  has  Jurisdiction  over  the  subject- 
matter.  The  following  cases  are  cited  by  the 
Attorney  General  as  supporting  the  conten- 
tion that  this  state  has  power  to  impose  the 
tax  under  consideration,  to  vtrlt:  E2state  of 
Emily  Fitch,  160  N.  Y.  87;  Estate  of  Julia 
Thayer,  193  N.  Y.  430,  86  N.  E.  462;  Matter 
of  Cooly,  186  N.  Y.  220,  78  N.  EL  939, 10  L.  E. 
A.  (N.  S.)  1010;  Estate  of  Pahner,  183  N.  Y. 
238,  76  N.  B.  16;  E>state  of  John  Brez.  172 
N.  Y.  609,  64  N.  E.  958;  Etetate  of  Josephine 
U  Newcomb,  71  App.  DIv.  606,  76  N.  Y.  Supp. 
222;  Moody  v.  Shaw,  173  Mass.  875,  53  N. 
E.  892;  Kingsberry  v.  Chapin,  196  Mass. 
533,  82  N.  B.  700,  13  Ann.  Cas.  738 ;  Gardi- 
ner T.  Carter,  74  N.  H.  500,  69  AQ.  939;  In 
re  Cushing,  40  Misc.  Rep.  505,  82  N.  Y.  Supp. 
795;  Estate  of  Lena  McMuUen,  114  Misc. 
Bep.  505,  187  N.  Y.  Supp.  248;  People  ex 
rel.  Hatch  v.  Beardon,  184  N.  Y.  431,  77  N. 
E.  970,  8  Ia  B.  A.  (N.  S.)  314,  112  Am.  St 
Bep.  628,  6  Ann.  Cas.  615.  But  the  courts 
in  none  of  those  cases  were  ccmfronted  with 
the  identical  conditions  involved  in  the  case 
at  bar,  nor  were  they  governed  by  the  exact 
principle  contended  for  by  the  Attorney  Gen- 
eraL 

In  Be  Estate  of  Josephine  L.  Newcomb, 
supra,  the  tax  was  not  an  inheritance  tax, 
but  a  tax  upon  the  transfer  of  corporata 
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stock.  The  transfer  In  question  was  actually 
made  in  New  York,  the  stock  in  question 
being  that  of  a  domestic  corporation  of  New 
Xork. 

In  Re  Bstate  of  Bmily  Fitch,  supra,  the 
tax  was  also  on  the  transfer  of  stodc  of  a 
domestic  corporation  in  New  York,  not  an 
Inheritance  tax,  but  a  tax  xtpm  the  transfer 
Itself. 

In  Matter  of  Cooly,  supra,  this  was  like- 
wise a  tax  upon  the  transfer  made  in  New 
York;  the  stock  in  question  being  that  of  a 
corporation  Jointly  chartered  by  both  the 
state  of  New  York  and  the  state  of  Massa- 
chusetts, being  a  domestic  corporation  as  to 
each  state. 

In  Re  E}Btate  of  Palmer,  supra,  the  tax  was 
upon  the  transfer  of  the  stock  of  a  domestic 
corporation. 

In  Re  Estate  of  John  Brez,  supra,  the  tax 
was  a  transfer  tax  upon  succession ;  the  prop- 
erty being  situated  in  New  York  and  the  de- 
cedent a  resident  of  New  Yorli. 

In  the  case  of  People  ex  reL  Hatch  v.  Rear- 
don,  supra,  the  language  of  the  opinion  dis* 
closes  the  question  involved,  to  wit: 

"It  imposes  a  tax  on  all  sales,  or  agreements 
to  sell,  or  memoranda  of  sales  or  deliveries  or 
transfer  of  shares'  of  certificates  of  stock  in 
any  domestic  or  foreign  corporation." 

The  sale  of  stock  in  question  was  made  In 
the  state  of  New  Yoife. 

In  Estate  of  Jnlia  Thayer,  supra,  the  court 
said: 

"Both  companies  are  incorporated  under  the 
laws  of  Massachusetts  as  well  as  under  the 
laws  of  New  York." 

The  tax  was  upon  the  transfer  of  corpo- 
rate stock. 

In  Re  Gushing  Estate,  supra,  the  tax  was  a 
tax  upon  national  bank  stock.  Paragraph  2 
of  the  syllabus  discloses  the  principle  which 
governed  the  court,  to  wit : 

"A  corporation  created  and  organized  under 
federal  law  is  a  domestic  corporation  in  each 
state  in  which  it  transacts  business." 

In  Moody  t.  Shaw,  supra,  the  natufe  of 
the  question  involved  is  seen  from  the  lan- 
guage of  the  court's  opinion : 

"The  questions  presented  are  whether,  first, 
shares  of  stock  in  corporattous  organised  under 
the  laws  of  this  commonwealth,  and,  secondly, 
shares  of  stock  in  national  banks  organised  an-< 
der  the  laws  of  the  United  States  and  located  in 
this  commonwealth,  and,  thirdly,  shares  of 
stock  in  the  Boston  &  Albany  Railroad  Com- 
pany, a  corporation  which  has  franchises  from 
this  commonwealth  and  the  state  of  New  York, 
*  *  *  are  subjects  to  collateral  inheritance 
tax." 

In  Kingsberry  y.  Chapin,  supra,  the  tax 
was  upon  the  transfer  of  stock  in  a  domestic 
-corporation. 

In  Re  Estate  of  Lena  McMullen,  supra,  the 


following  sentences  in  the  opinion  destroy 
the  application  of  the  case  to  the  case  at  bar, 
to  wit: 

"The  stock  certificate  was  actually  located  in 
this  state  at  the  time  of  the  death  of  this  tes- 
tatrix, and  therefore  was  property  taxable 
within  oar  jurisdiction.  *  *  *  It  must  be 
remembered,  however,  that  tfatis  subdivision 
does  not  apply  to  all  foreign  corporations,  but 
only  to  those  owning  realty  in  this  state." 

In  Gardiner  v.  Carter,  supra,  the  question 
was  whether  the  probate  court  had  Jurisdic- 
tion to  Impose  a  tax  on  shares  in  a  domestic 
corporation  owned  by  a  nonresident  decedent 

It  is  observed  that  in  each  of  the  above 
cases  the  state  which  sought  to  impose  the 
tax  had  some  actual  grpunds  upon  which 
to  base  its  Jurisdiction.  In  each  case  Ibe 
tax  was  either  upon  the  transfer  of  stock 
of  a  domestic  corporation,  where  the  transfer 
actually  took  place  within  the  state,  or  where 
the  certificates  were  actually  kept  within 
the  state,  or  upon  the  transfer  of  stock  to 
heirs  where  the  decedent  or  heirs  were  resi- 
dents of  the  state.  None  of  these  elements 
are  present  in  the  case  at  bar.  In  this  case 
the  stock  is  not  that  of  a  domestic  corpora- 
tion-, the  tax  Is  not  upon  the  transfer  of  the 
stock,  but  upon  the  right  of  heirs  to  receive 
it;  the  stock  certificates  were  not  situated 
in  this  state;  their  transfer  was  not  made  in 
this  state;  the  decedent  was  a  nonresident 
of  this  state;  the  heirs  were  nonresidents, 
and  their  right  to  inherit  was  given  them  by 
the  state  of  their  residence.  We  can  see 
no  element  in  the  case  at  bar  which  gives  this 
state  Jurisdiction  to  Impose  this  tax.  rnie 
state  has  no  sovereign  .authority  over  the 
thing  herein  sought  to  be  regulated,  namely, 
the  right  of  the  heirs  to  inherit,  the  right 
to  receive  the  property  in  question,  and  it 
must  be  borne  in  mind  that  the  tax  herein  is 
not  upon  the  property  of  decedent,  but  upon 
the  right  of  his  heirs  to  inherit  the  particu- 
lar property  in  question,  the  specific  certifi- 
cates of  stock.  This  court  is  without  Juris- 
diction— without  sovereign  power  to  control 
the  descent. 

[9]  Jurisdiction  means  authority  over  the 
matter  to  be  determined.  It  means  power  to 
hear,  to  adjudge,  and  to  enforce  Judgment 
The  extent  of  Jurisdiction  of  state  courts  is 
to  be  determined  from  two  sources,  viz.,  from 
the  power  conferred  by  express  or  impUed 
provisions  of  state  law  and  by  express  or 
Implied  limitations  of  federal  law.  The 
courts  of  one  state  cannot  invade  the  exclu- 
sive province  of,  nor  control  the  Judgments 
of,  courts  of  another  state  without  transcend- 
ing federal  limitations. 

These  conclusions  find  support  in  the  fol- 
lowing authorities :  In  re  Hatch,  9  CaL  App. 
S33, 99  Pac.  398,  399 ;  People  ex  rel.  Raymond 
T.  Talmadge,  194  111.  67,  61  N.  E.  1049;  Men- 
ard V.  McDonald,  52  Tex.  Civ.  App.  627,  116 
S.  W.  63;   Rockland  t.  Hurricane  Isle,  106 
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Me.  169,  76  AU.  286,  287 ;  Smith  v.  Potter,  92 
Neb.  39,  187  N.  W.  854,  138  N.  W.  1185;  2 
Cooley  on  Taxation,  p.  978;  Phelps  v.  Mutual 
LUe  Association,  112  Fed.  453, '50  Q.  C.  A. 
389,  61  L.  S.  A.  717 ;  Dauphin  v.  Ellis,  108 
La.  521,  32  South.  335-348 ;  Johnson  v.  Mc- 
Klnnon,  54  Fla.  221,  45  South.  23-25,  13  I/. 
B.  A.  (N.  S.)  874,  127  Am.  St.  Rep.  135,  14 
Ann.  Gas.  180.  2  Words  and  Phrases,  First 
Series,  subject  Jurisdiction. 

[1 0]  As  to  Jurisdiction  to  assess  an  inheri- 
tance tax,  Gleason  &  Ottls  on  Inheritance 
Taxation  (2d  Ed.)  p.  74,  say: 

"The  court  which  nndertakes  to  assess  an  in- 
heritance tax  must  have  jurisdiction  of  the 
parties  or  of  the  subject-matter.  Where  the 
court  does  not  acquire  such  jurisdiction,  no  tax 
ca«.  be  assessed,  notwithstanding  the  require- 
ments of  the  statute." 

In  Oakman  v.  Small,  282  III.  360, 118  N.  E. 
775,  776,  the  court  had  under  consideratlon- 
the  question  of  power  to  impose  an  inherit- 
ance tax,  the  dtse  Involving  the  Identical 
principle  involved  in  the  case  at  bar.  In 
paragraphs  2  and  8  of  the  syllabus  the  court 
said: 

"(2)  Jorisdiction  includes  jurisdiction  of  the 
person  and  of  the  subject-matter,  which  is  ju- 
risdiction of  the  class  of  cases  to  which  the 
particular  case  belongs,  and  it  cannot  be  con- 
ferred by  consent,  or  failure  to  interpose  an 
objection." 

"(8)  As  the  county  court  to  assess  an  in- 
heritance tax  must  have  jurisdiction  either  over 
the  beneficiary  or  the  property,  an  order  assess- 
iof  an  inheritance  tax,  in  so  far  as  it  relates 
to  shares  of  stock  of  foreign  corporations, 
passing  to  nonresidents  by  virtue  o'f  the  will  of 
a  decedent  probated  in  a  foreign  state  based 
on  the  fact  that  such  foreign  corporations  own- 
ed property  in  Illinois,  is  void,  and  may  be  col- 
laterally attacked." 

In  Welch  v.  Burrlll,  228  Mass.  87,  HI  N.  E. 
774,  and  State  v.  Dunlap,  28  Idaho,  784,  166 
Pac.  1141,  Ann.  Gas.  1918A,  546,  the  deci- 
sions are  based  upon  the  Identical  prlndpla 

The  decedent  and  the  heirs  being  residents 
of  the  state  of  New  Tort,  and  the  spedflc 
articles  of  property  being  actually  situated  in 
New  Xork,  and  such  property  having  passed 
to  the  heirs  under  the  laws  of  New  York  by 
a  Judgment  of  the  Surrogate  Court  of  said 
state,  this  state  cannot  control  nor  Interfere 
with  said  Judgment  without  violating  the 
"full  faith  and  credit  clause"  of  the  federal 
ConsUtutlon.  See  Tilt  T.  Kelsey,  207  TJ.  S. 
48.  28  Sup.  Ct  1,  52  L.  Ed.  95. 

In  the  above  case  the  question  was  the  con- 
clusiveness of  an  order  of  probate  of  a  will 
under  the  New  Jersey  law  and  practice  by 
the  court  of  that  state  as  against  a  subse- 
quent assessment  of  a  succession  tax  upon 
the  personal  property  of  decedent  by  the 
state  of  New  Tork.  Hie  opinion  was  rm- 
dered  by  Mr.  Justice  Moody,  the  subject  com- 
prehoisively  reviewed,  and  the  question  defi- 


nitely settled.  The  conclusion  in  said  case 
was  reached,  notwithstanding  the  fact  that 
the  state  of  New  York  disputed  the  Jurisdif^ 
tion  of  the  state  of  New  Jersey  on  the  ground 
that  the  decedent  was  a  resident  of  the  state 
of  New  Tork.  In  the  case  at  bar  there  is 
no  dispute  as  to  the  residence  of  the  deced«it 
or  the  heirs  or  the  actual  situs  of-  the  spedflc 
items  of  property,  nor  as  to  any  other  fad 
essential  to  complete  JnrlsdictlMi  of  the  snr- 
rogate  of  New  York. 

It  Is  pointed  out  by  the  Attorney  General 
that  there  Is  a  distinction  between  the  situs 
of  property  for  managerial  purposes  and  Its 
situs  for  the  purpose  of  taxation.  We  are 
not  disposed  to  dispute  the  truth  of  this 
proposition,  but  the  full  force  and  truth  of 
the  proposition  does  not  give  the  property  in 
question  a  taxable  situs  in  this  state.  Prop- 
erty must  have  either  an  actual  or  constmc- 
tive  situs  within  a  state  In  order  to  give  It 
a  taxaUe  situs.  It  must  be  either  one  or 
tiie  other  In  order  to  give  the  state  power 
to  control  or  to  impose  upon  the  state  the 
obligation  of  sovereign  protection.  In  the 
case  at  bar  this  state  is  without  i>ower  tq 
control  the  right  of  these  heirs  to  inherit  tbe 
particular  Items  of  property  in  question,  and 
it  is  totally  absolved  from  any  obligation  to 
extend  sovereign  protection  to  them  In  the 
exercise  of  their  right  to  inherit 

It  Is  also  pointed  out  by  the  Attorney  Geo- 
eral  that  a  state  has  the  right  to  fix  the  sitas 
for  taxation.  The  truth  of  this  proposition 
is  also  admitted ;  that  la,  where  the  property 
Is  situated  within  the  state  so  as  to  give  the 
state  jurisdiction. 

[11]  A  state  has  power  to  fix  the  time  at 
whldi  property  within  its  Jurisdiction  may 
acquire  a  taxable  situs.  It  has  power  to  say 
how  many  months  or  weeks  will  be  required 
for  property  coming  into  the  state  to  acquire 
a  taxable  situs,  but  it  cannot  fix  tbe  taxable 
situs  of  a  thing  which  has  never  come  hito 
the  state;  a  thing  over  which  it  has  no  ju- 
risdiction ;  a  thing  over  which  It  la  powerless 
to  control  and  under  no  obligation  to  pro- 
tect 

[12]  It  should  never  be  lost  sight  of  that 
the  underlying  principle  from  which  a  stats 
derives  its  power  to  tax  is  Its  obligation  to 
protect  its  citizens  in  the  exercise  and  eijoy- 
ment  of  their  property  and  their  rights.  This 
is  the  basis  in  which  the  power  to  tax  in- 
heres. Section  1,  art  2,  Constltntlon  of  Ok- 
lahoma. Hence  we  are  not  inclined  to  ti>e 
doctrine  announced  in  Hatch  v.  Beardon,  ISl 
N.  Y.  431,  77  X.  E.  970,  8  L.  R.  A.  (N.  S.) 
314,  112  Am.  St  Rep.  628.  6  Ann.  Gas.  515. 
supra,  that: 

"All  taxation  is  arbitrary,  for  it  compels  tki 
citizen  to  give  up  a  part  of  his  property." 

Certain  fnndameutal  principles  seem  t» 
have  been  overlooked  by  the  court  princfplet 
whidi,  if  k^t  in  mind,  would  bdp  to  <4ari(y 
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-a  great  deal  of  the  confusion  that  Is  found 
among  tbe  dedslonB  on  taxation,  viz. :    "That 
all  Just  goTemment  Is  derived  from  tbe  con- 
sent  of  the  governed;"    "that  tbe  primary 
purpose  of  government  is  protection  to  tbe 
governed ;"  that  tbe  raising  of  revenue  is  an 
inevitable   consequence   of  protection;    and 
that   In  assuming  tbe  obligation  of  govern- 
ment tbe  obligation  to  raise  revenue  Is  volun- 
tarily assumed  by  the  governed.    Evidently 
the  court  in  Hatch  v.  Reardon,  supra,  either 
overlooked  these  fundamental  principles  of 
our  form  of  government  or  overlooked  the  in- 
conaiatency     between    the    two    statements 
found  in  tbe  same  opinion,  namely,  "all  tax- 
ation Is  arbitrary,"  and  tbe  statement:    "Tax- 
ation Is  a  necessary  attribute  to  sovereignty." 
It  must  be  borne  in  mind  tliat  the  sovereign- 
ty In  our  govemolent  is  tbe  governed,  and  not 
the  government    Tbe  raising  of  revenue  by 
taxation  being  assumed  by  tbe  citizens  of 
the  state,  the  governed,  for  the  protection  of 
themselves,  their  property  and  their  rights, 
the  protection  of  citizens  of  another  state 
when  under  the  Jurisdiction  of  another  state 
not   being  assumed.  It  necessarily  follows, 
from  the  very  nature  of  onr  dual  forfn  of 
government  and  the  distribution  of  powers 
under  our  federal  Constitution,  that  author- 
ity over  citizens  of  another  state  and  j^ovret 
to  control  them  or  their  {yroperty  or  their 
rights,  being  forbidden  by  tbe  federal  gov- 
ernment,  Is  necessarily  disclaimed  by  tbe 
state. 

Recognizing  these  prlndples,  one  state  has 
-no  power  to  mforce  a  tax  upon  the  rights  of 
citizens  of  another  state  to  Inherit  property 
situated  In  another  state,  tbe  devolution  of 
which  is  completed  under  the  laws  of  suCh 
other  state. 

In  speaking  of  the  distribution  of  powers 
under  the  federal  Constitution  and  tbe  limi- 
tations upon  one  state  to  tax  the  property  of 
a  citizen  of  another  state  Mr.  Chief  Justice 
White,  in  United  States  v.  Bennett,  232  IT. 
H.  290.  84  Sup.  Ct.  4S3,  68  L.  Bd.  612,  said: 

"It  is  a  settled  rule  of  constitutional  law  that 
the  power  to  tax  depends  upon  Jarisdiction  of 
the  subject-matter  of  the  tax.  •  •  •  State 
taxing  power  is  based  on  the  limitations  on 
state  authority  to  tax,  resulting  from  the  dis- 
tribution of  powers  ordained  by  the  Constita- 
tion.  *  *  *  The  application  to  the  states 
of  the  role  of  due  process  relied  upon  comes 
from  the  fact  that  their  spheres  of  activity  are 
enforced  and  protected  by  the  Constitution,  and 
therefore  it  is  impossible  for  one  state  to  reach 
out  and  tax  property  in  another  without  vio- 
lating the  Constitution,  for  where  the  power  of 
the  one  ends  the  authority  of  the  other  begins." 

Tbe  spedflc  property  herein  sought  to  be 
taxed,  namely,  the  certificates  of  stock,  were 
situated  in  New  York;  hence,  In  the  lan- 
guage of  tbe  learned  Jurist  in  the  above  case, 
"it  is  Impossible  for  tills  state  to  reach  out 
and  tax  the  property  in  another  state. 


however,  that  tbe  property  herein  transferred 
consists  of  tbe  pecuniary  interest  which  the 
decedent  shareholder  owned  in  tbe  corporate 
property  located  in  this  state.  It  is  unneces- 
sary for  us  to  discuss  the  various  conflicting 
theories  advanced  by  courts  and  text-writers 
as  to  the  exact  status  of  a  shareholder  of 
corporate  stock  with  reference  to  the  corpo- 
rate property  itself.  Whether  such  theories 
be  correct  or  not,  we  should  not  overlook  a 
material  substance  in  tbe  pursuit  of  a  theory. 
Tbe  actual  fact  Is  that  certificates  of  stock 
have  a  tangible  form.  They  have  a  salable 
value,  are  bought,  sold,  and  transferred  for 
a  consideration  as  specific  articles  of  person- 
al property,  regardless  of  any  intangible  pe- 
cuniary interest  which  the  shareholder  may 
or  may  not  have  in  the  corporate  property. 
This  court  has  said  in  Peoide's  Nat  Bank. 
V.  Board  of  Com'rs,  24  OkL  145,  104  Fac.  55: 

"The  title  to  the  corporate  assets  is  in  the 

corporation.  Neither  the  legal  nor  equitable  ti- 
tle thereto  is  in  its  stockholders.  Tbe  owner- 
ship of  shares  of  stock  is  but  the  ownership  of 
the  right  to  participate  from  time  to  time  in  the 
management  and  net  profits  of  the  business. 
26  Am.  &  Bng.  Bnc.  of  Law,  899.  In  Gibbons 
V.  Mahon,  136  U.  8.  567,  10  Sup.  Ct.  1058,  34 
L.  Ed.  625,  the  court  said:  The  distinction 
between  the  title  of  a  corporation  and  the  in- 
terest of  its  member  or  stockholder  in  the 
property  of  the  corporation  is  familiar  and 
well  settled.  The  ownership  of  that  property 
is  in  the  corporation,  and  not  in  tbe  holders 
of  shares  of  its  stock.  The  interest  of  each 
stockholder  consists  in  the  right  to  a  propor- 
tionate part  of  the  profits  whenever  dividends 
are  declared  by  the  corporation,  daring  its  ex- 
istence under  its  charter,  and  to  a  Hke  pro- 
portion of  the  property  remaining,  upon  the 
termination  or  dissolution  of  the  corporation, 
after  payment  of  its  debts.'  " 

[13]  The  same  principle  governed  this  court 
in  Board  of  Equalization  v.  S^rst  State  Bank, 
77  Okl.  291,  188  Pac.  116.  We  have  no  rea- 
son for  departing  from  the  above  views.  Fur- 
thermore, our  statutes,  In  section  1237,  Bo- 
vised  Laws  of  1910,  provide: 

"AH  corporations  for  profit  must  issue  certifi- 
cates of  stock  when  fully  paid  up,  signed  by  the 
president  and  secretary.  Whenever  the  capi- 
tal stock  of  any  corporation  is  divided  into 
shares,  and  certificates  therefor  are  issued, 
such  shares  of  stock  are  personal  property  and 
may  be  transferred  by  indorsement." 

Hence,  under  the  decision  of  this  court  un- 
der tbe  express  definition  of  our  statute,  and 
under  the  actual  facts  as  to  tbe  material  sub- 
stance, certificates  of  stock  are  "personal 
property."  Therefore  the  property  sought  to 
be  taxed  in  this  case  was  personal  property 
situated  in  the  state  of  Mew  Tork.  But  it 
is  contended  that  tbe  tax  is  laid,  not  alone 
upon  transfer  of  stock,  but  upon  the  transfer 
of  property  or  any  pecuniary  interest  there- 
in,  and  that  a  transfer  of  tbe  stock  is  a 
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stockholder  owns  In  the  corporate  property,  | 
and  that  the  transfer  of  such  pecuniary  In- 1 
terest  Is  the  thing  which  is  made  taxable 
under  our  statute.   The  statute  Itself  (section 
1,  c  162,  S.  L.  1915)  proTides: 

"A  tax  is  hereby  laid  upon  the  transfer  to 
persons  or  corporations  of  property  or  any  in- 
terest therein,  or  income  therefrom." 

The  above  provision,  standing  alone,  would 
seem  to  support  the  contention,  but  the  same 
section  of  the  statute  further  provides: 

'  "When  the  transfer  is  of  tangible  property  In 

this  state  made  by  any  person,  or  of  intangible 
property  made  by  a  resident  of  this  state  at 
time  of  transfer:  First:  By  will  or  the  in- 
testate laws  of  this  state." 

The  latter  provision  shows  clearly  what  la 
meant  In  the  first  provision.  The  first  pro- 
vision would  seem  to  lay  a  tax  upon  any 
property  or  Interest  therein,  but  this  is  quali- 
fied In  the  latter  provision  and  clearly  de- 
fined to  l)e  the  transfer  of  tangible  property 
In  this  state  or  of  Intangible  property  by  a 
resident  of  this  state  at  the  time  of  the 
transfer  by  will  or  the  Intestate  laws  of  this 
state.  Hence,  under  the  provisions  of  the 
statutes  relied  upon,  the  transfer  of  the  spe- 
cific items  of  property  Involved  herein  cannot 
be  taxed  by  this  state  unless  it  is  tangible 
property  in  this  state  or  Intangible  property 
by  a  resident  of  this  state  and  be  transferred 
by  will  or  the  intestate  laws  of  this  state. 

[14]  The  conceded  facts  in  this  case  takes 
the  property  in  question  out  of  the  meaning 
of  the  statute.  By  this  view  of  the  case  we 
do  not  mean  to  hold  that  the  taxing  act  (chap- 
ter 162,  S.  L.  1915,  as  amended  by  chapter 
296,  S.  It.  1919)  is  unconstitutional  or  Invalid, 
nor  do  we  mean  to  say  that  section  6193,  Be- 
vlsed  Laws  of  1910,  under  which  the  court 
in  prolmte  sought  jurisdiction  of  the  subject- 
matter,  is  unconstitutional  or  invalid.  In 
our  opinion  said  section  6193  Is  valid,  and 
said  taxing  act  Is  valid,  and  each  statute 
is  valid  as  to  all  persons,  property,  and  sub- 
ject-matter over  which  the  state  has  Juris- 
diction, but  in  our  opinion  the  state  has  no 
Jurisdiction  over  either  the  person,  the  prop- 
erty, or  the  subject-matter  In  either  case  in- 
volved in  this  appeal. 

The  issues  presented  to  the  trial  court  were 
that'  in  each  of  the  consolidated  cases  herein 
the  State  Auditor  made  application  to  the 
county  court  for  the  appointment  of  adminis- 
trator to  ascertain  and  determine  the  amoimt 
of  tax  to  be  collected  in  each  case.  The 
parties  In  each  case  herein  appealed  objected 
to  the  Jurisdiction  of  the  county  court.  The 
objection  was  overruled,  and  the  administra- 
tor appointed,  and  from  such  order  of  ap- 
pointment an  appeal  was  taken  in  each  case 
to  the  district  court  of  Oklahoma  county, 
wherein  the  objection  to  the  Jurisdiction  was 
renewed.     The  district  court  sustained  the 


objection  to  the  Jurisdiction  in  each  case,  and 
ordered  that  the  decree  of  the  probate  court 
appointing  an  administrator  be  reversed,  and 
the  application  for  appointment  of  such  ad- 
ministrator for  the  purpose  of  ascertaining, 
and  collecting  the  inheritance  tax  sought  to 
be  levied  In  each  case  be  denied.  From  said 
Judgm^it  of  the  district  court  an  appeal  was 
taken  In  each  case  to  this  court,  where  by 
agreement  the  three  cases  were  consolidated. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All   the  Justices  concurring,  except  Mc- 
NEILIi,  J.,  not  participating. 


HARTLEY  at  al.  v.  RILeV.    (No.  10488.) 
(Supreme  Court  of  Oklahoma.    Feb.  21,  1022.) 

(Syllabui  by  the  Court.) 

1.  Bills  and  notes  «=392(9)— Evtdenoa  «=3462 
—Voluntary  payment  of  questionable  tfabt 
held  not  consideration  for  a  note;  parol  ovU 
dence  held  admissible  to  show  purposo  of 
givlig  note. 

Where  three  parties  participate  in  a  pur- 
chase of  a  farm,  and  nnder  such  circumBtances 
as  may  constitute  them  a  partnership  in  a  land 
investment,  and  the  land  is  pnrchased  and  part 
of  the  consideration  is  paid  and  a  deed  taken 
in  the  name  of  one  of  the  parties,  who  gives  a 
mortgage  back  on  the  land  for  the  balance  of 
the  purchase  money,  and  afterwards  one  of 
the  three  parties,  and  not  being  the  one  to 
whom  the  land  is  deeded,  approaches  the  gran- 
tor asking  him  to  accept  payment  of  what  h« 
called  his  part  of  the  purchase  money  and  ask- 
ing that  he  he  released  from  the  mortgage  and 
that  the  part  of  the  land  that  he  claimed  bo 
released  from  the  mortgage,  which  the  grantor 
refused  to  do,  it  being  agreed,  however,  that 
the  party  should  pay  the  grantor  a  certain  sum 
of  money,  and  this  he  did,  and  the  grantor 
gave  him  a  note  covering  the  amount  of  such 
payment,  and  afterwards,  in  a  suit  to  foreclose 
the  mortgage  on  the  land  by  the  grantor,  the 
party  so  making  such  payment  and  taking  said 
note  from  the  grantor,  in  a  cross-bill,  sought 
judgment  on  the  note  and  against  the  grantor; 
held,  that  the  payment  of  a  debt  or  the  volun- 
tary payment  of  a  questionable  debt  cannot  be 
a  consideration  for  a  note  given  by  one  so  re- 
ceiving said  money,  and  the  note  is  void  for 
want  of  consideration.  Beld,  further,  that  pa- 
rol proof  of  the  transaction  contemporaneous 
with  the  taking  of  said  note  is  competent  to 
show  the  purpose  of  taking  the  same  and  the 
manner  of  payment  or  liquidation  of  said  note, 
and  does  not  contravene  the  rule  that  parol 
proofs  cannot  be  taken  to  contradict  the  term* 
of  a  written  contract. 

2.  Appeal  aad  error  «s>IOI  I  (I)— Findings  of 
oourt  on  disputed  questloas  of  faot  have  aamo 
weight  as  verdict. 

Where  a  case  is  tried  to  the  court  without 
a  jury,  the  findings  of  the  court  upon  disputed 
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qnestions  of  fact  irill  be  given  the  Bame  weight 
and  effect  as  the  verdict  of  a  jurr,  and,  where 
reasonably  supported  by  the  evidence,  will  not 
be  disturbed  in  the  Supreme  Court.  Schafer  ▼. 
I.ee,  64  Okl.  106,  166  Pac.  94. 

Error  from  District  Court,  Oklahoma 
County;   Jolin  "W.  Hayson,  Judge. 

Action  by  Lawrence  D.  Riley  against  W. 
Li.  Hartley  and  others.  Judgment  for  the 
plaintiff,  and  the  defendants  bring  error. 
Affirmed. 

C.  D.  Bennett,  of  Oklahoma  City,  for  plaln- 
tlCTs  in  error. 

Oasper  Edwards,  of  Oklahoma  City,  for 
defendant  in  error. 

ELTING,  J.  This  suit  was  commenced  In 
the  district  court  of  Oklahoma  county,  Okl., 
toy  L.  D.  Riley,  plaintiff  below,  defendant  In 
error  herein,  against  W.  L.  and  R.  B.  Hart- 
ley and  C.  T.  Morrison,  defendants  below, 
plaintiffs  in  error  herein,  to  foreclose  a  mort- 
gage on  real  estate  given  to  secure  an  Indebt- 
edness claimed  to  be  due  L.  D.  Riley.  The 
amount  of  the  mortgage  was  $10,475  with  in- 
terest from  date. 

Actual  service  was  had  upon  G.  T.  Morri- 
son in  the  state  of  Oklahoma.  Service  was 
had  upon  R.  B.  Hartley  in  the  state  of 
North  Carolina,  which  merely  amounts  to 
constructive  service,  and  service  was  had 
upon  W.  L.  Hartley  in  the  state  of  Missouri. 

C.  T.  Morrison  appeared  and  filed  separate 
answer  denying  the  allegations  of  the  peti- 
tion. W.  L.  Hartley  filed  several  pleas  in 
said  cause,  first  filing  motion  to  make  first 
I)etltlon  of  plaintiff  more  definite  and  cer- 
tain. Plaintiff  filed  a  first  and  second 
amended  petition.  W.  L.  Hartley  filed  an 
answer  denying  the  allegations  of  the  peti- 
tion, denying  liability  on  the  notes  and  mort- 
gage, and  set  up  a  cross-bill  against  the 
plaintiff  to  recover  on  a  note  for  |1,166  and 
Interest  and  attorney's  fees  against  the  plain- 
tiff, L.  D.  Riley. 

It  appears  from  the  record  that  the  two 
Hartleys  and  Morrison  were  sought  to  l)e 
held  by  the  plaintiff  as  Joint  purchasers  of 
the  plaintiff's  farm,  or  as  on  a  partnership 
purchase.  The  deed  apijears  to  have  been 
made  to  R.  B.  Hartley,  part  of  the  consider- 
ation paid  and  notes  and 'mortgage  given  for 
the  balance  of  the  purchase  money,  signed 
by  R.  B.  Hartley  and  wife;  mortgage  taken 
and  the  land  sold. 

To  repeat,  it  appears  that  Morrison  and 
W.  L.  Hartley  did  not  sign  the  note  nor 
mortgage,  but  were  sought  to  be  held  by  the 
mortgagor  and  plaintiff,  L.  D.  Riley,  apon 
the  theory  that  they  were  Joint  purchasers, 
with  R.  B.  Hartley,  of  the  land. 

A  Jury  was  waived  and  the  cause  tried 
to  the  court  The  court  fonnd  the  amount 
of  the  Indebtedness  due  under  the  note 
and  mortgage,  rendered  personal  Judgment 
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against  C.  T.  Uorilson  for  the  debt,  and  de> 
creed  foreclosure  of  the  mortgage;  refused 
to  render  personal  Judgment  against  B.  B. 
Hartley,  since  there  was  no  personal  service 
on  him,  and  did  not  render  Judgment  against 
W.  L.  Hartley,  since  he  was  only  partially 
liable  and  that  he  had  paid  the  portion  for 
which  he  was  liable  to  the  plaintiff.  The 
court  refused  to  give  W.  L.  Hartley  Judg- 
ment on  his  note  and  canceled  the  note.  - 

To  this  last  action  of  the  court,  W.  L. 
Hartley  excepted,  filed  a  motion  for  a  new 
trial,  same  was  by  the  court  overruled,  and 
W.  L.  Hartley  brings  error  to  this  court.  W. 
li.  Hartley,  as  plaintiff  in  error,  filed  a  brief 
in  support  of  his  contentions. 

The  issue  before  this  court  arises  In  this 
wise:  After  the  deal  for  the  land  was  con- 
summated, W.  L.  Hartley  contends  that  he 
paid  L.  D.  Riley  $1,200,  which  he  claims 
in  his  plea  was  in  the  nature  of  a  loan,  and 
that  L.  D.  Riley  gave  him  a  note  for  the  re- 
payment of  said  money ;  that  afterwards 
another  note  was  taken  in  lieu  of  the  first 
note  for  $1,166,  and  on  this  note,  attached  to 
a  cross-plea,  Hartley  asks  for  Judgment 
agahist  l.^  D.  Riley. 

The  plaintiff  below,  defendant  in  error 
herein,  while  contending  in  the  conrt  below 
for  personal  Judgment  against  R.  B.  Hartley 
which  the  court  refused,  is  not  asking  for  a 
modification  of  the  Judgment,  but  asks  that 
the  Judgment  of  the  trial  court  be  affirmed ; 
while  R.  B.  Hartley  contends  that  this  court 
should  direct  Judgment  In  his  favor  for  the 
amount  of  the  note  against  L.  D.  Riley. 

The  plaintiff  below,  L.  D.  Riley,  as  defend- 
ant In  error  herein,  contends  that  the  note 
was  without  consideration;  that  it  was  a 
voluntary  payment  on  the  part  of  Hartley 
recognizing  his  obligation  to  pay  a  certain 
portion  of  the  purchase  money;  and  that 
the  note  was  only  given  in  the  nature  of  a 
receipt  and  without  any  understanding  or 
agreement  to  repay  Hartley,  and  that  was 
the  condition  upon  which  the  note  was  given 
and  delivered. 

To  this.  Hartley  replies  In  substance  that 
the  note,  being  In  writing,  expresses  an  ab- 
solute obligation  to  pay  on  the  part  of  Riley 
to  him  the  sum  specified  in  the  note,  and 
that  the  contention  of  Riley  is  an  attempt  to 
vary  the  terms  of  a  written  contract  by  parol 
proofs,  and  hence  W.  L.  Hartley  stands  upon 
the  letter  of  the  written  contract,  the  note. 

We  have  reviewed  the  evidence  of  L.  D. 
Riley  and  also  of  L.  W.  Hartley,  relative  to 
how  this  note  came  to  be  made  and  delivered 
to  L.  W.  Hartley  by  L.  D.  Riley,  and  we  find 
very  little  disagreement  upon  this  score. 
Hartley  admits  that  he  came  to  Riley  asking 
permission  to  pay  what  he  regarded  as  his 
portion  of  the  purchase  money  of  the  farm; 
that  he  be  deeded  one-sixth  of  the  land,  or, 
at  least,  that  one-sixth  of  the  land  t>e  re- 
leased from  the  mortgage. 
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Bfley  lefnsed  to  do  either  of  these.  It 
was  fimtllT  agteed  that  Hartley  pay  Riley 
flie  mmoont  as  dwwn  by  the  note,  which  be 
did  do,  and  Bfley  executed  Uie  note  and  de- 
livered it  to  Hartley.  Biley  contends  that 
the  note  was  not  given  as  an  evidence  of  a 
debt,  or  prmnise  to  repay  Hartley,  but  was 
given  In  the  nature  of  a  receipt. 

Hartley,  In  Ids  evidence,  in  stating  the 
porpoae  of  the  transaction,  did  not  state  it 
to  be  in  the  nature  of  a  debt  from  BUey  to 
him,  but  that  he  was  paying  his  portion  of 
the  porChase  money.  He  did  not  testify  to 
any  further  condition  or  dnty  to  be  perform- 
ed by  Biley  and  a  failure  of  whJch  duty 
would  necessitate  the  release  of  the  debt  on 
the  part  of  Riley  to  him  and  an  obligation 
to  repay  the  money  by  Riley  to  him. 

There  are  two  drcnmstances  in  the  record 
that  we  think  Indicate  almost  condustv^ 
that  Riley's  theory  is  the  correct  one.  The 
original  note  was  for  $1,200.  A  second  note 
was  takoi  in  lieu  of  the  first  that  was  some- 
thing like  $50  less  than  the  first  note,  and 
this  reduction  in  the  second  note  was  stated 
by  Hartley  to  be  for  interest,  and  that  In- 
terest appears  to  have  been  on  the  debt  0iat 
he  appears  to  have  owed. 

It  ajqiears,  furthermore,  that  be  took  a 
nmtract  from  his  brother  in  North  Carolina, 
R.  B.  Hartley,  and  wife,  whereby  they  agreed 
to  convey  to  him  a  one-sixth  interest  In  this 
land.  Under  the  facts  in  the  record,  we 
think  the  trial  court  held  correctly  in  hold- 
ing this  note  to  not  lie  evidence  of  a  debt 
from  Rn<>y  to  Hartley  and  tliat  Hartley  was 
paying  what  he  owed,  and  hence  there  was 
no  consideration  for  the  note  and  In  entei^ 
ine  Judgment  canceling  said  note. 

If  the  payment  by  U.  W.  Hartley  to  L.  D. 
RU^  was  in  fact  a  debt  due  from  Hartley 
to  RQey,  and  the  giving  of  a  note  back  to 
Hartley  under  such  drcnmstances  such  a 
note  would  be  without  consideration  and 
void  and  would  be  a  good  def«i8e  to  said 
note.  The  nature  of  the  transaction  and 
bearing  on  the  nature  of  the  consideration 
and  failure  of  consideration,  In  whole  or  in 
part,  can  be  shown. 

See,  in  this  connection,  section  876,  R.  L. 
1010:  also,  section  4078,  R.  L.  1910,  which 
reads  as  fOHows: 

"Absence  or  faf>nre  of  consideration  is  mat- 
ter of  defense  as  against  any  person  not  a 
bolder  in  doe  course,  and  partial  failore  of  con- 
si<1r>ration  is  a  defense  pro  tanto.  wliether  the 
failure  is  an  ascertained  and  liquidated  amoont 
or  otherwise." 

See,  also,  Duck  et  al.  v.  Antle,  6  Okl.  152, 
47  Pac.  1056. 

But  even  admitting  that  the  question  of 
W.  L.  Hartley  being  indebted  to  U  D.  Riley, 
under  the  contract  of  sale,  might  be  a  de- 
batable question,  yet  his  payment  to  Riley, 
under  the  circumstances  and  inferences  as  to 
the  purpose  ot  Hartley  In  making  fbe  pay- 


ment as  liiown  by  fliis  reeovS,  would  be  a 
Toluntary  payment,  and  be  fa  bound  by  tbe 
same. 

The  evldoioe  In  Siis  leoord  shows  very 
strongly  that  BUey  was  to  oedlt  Sie  mort- 
gage debt  with  the  amoont  W.  L.  Hartlev 
bad  paid  and  that  the  note  was  evidence  of 
the  amount  of  money  be  had  paid  and  fiie 
amount  that  staonld  be  credited  on  tSm  mort- 
gage. The  manner  and  m^faod  of  Uqnidat- 
ing  a  note  may  be  shown  by  parol  and  nay 
arise  from  contempwaneons  agreement  rest- 
ing entirdy  in  paroL  «««**«  v.  Darrow 
Music  Co.  (OkL  Sup.)  169  Pac.  497:  Weeks 
V.  Medler,  20  Kan.  OT;  Johnson  v.  UcCart. 
24  Wash.  19,  63  Pac  1121 ;  Gandy  v.  Weck- 
erly,  220  Pa.  285.  69  AtL  858.  18  U  B.  A.  CN. 
S.)  431.  123  Am.  St  Bep.  601;  Dnrkin  v. 
Cobleigh.  156  Mass.  106.  30  N.  K  474.  17  L. 
B.  A.  270  and  notes.  32  Am.  St  Bep.  -438: 
Humphrey  v.  Tlmken  Carriage  Col.  12  OkL 
413,  75  Pac  528;  Oontlnental  Gin  Co.  v. 
Stodcer  (D.  C.)  235  Fed.  1005;  Gamtde  v. 
Rlley.  39  OkL  363.  135  Pac  390;  aectToo 
4160,  Bev.  Laws  1910.  See,  also^  a  recent 
case  by  this  court.  Edwards  v.  City  'Sa.tL 
Bank  of  McAlester,  201  Pac.  233.  not  yet  of- 
ficiaUy  reported. 

The  tAct  that  a  writing  is  signed  detailing 
the  terms  of  a  contract  Is  not  always  iiroof 
orf  the  contract  or  that  It  is  a  binding  con- 
tract It  Is  not  a  binding  contract  until  it 
la  delivered  as  a  contract  with  the  express 
purpose  and  understanding  tliat  the  parties 
are  bound  by  Its  terms.  The  delivery  and  Its 
binding  effect  may  be  conditional  and  the  al- 
lowance and  proofs  of  the  conditioiis  and 
purposes  of  the  execution  of  the  contract  is 
not  In  contravention  of  the  rule  that  tite 
terms  of  a  written  contract  cannot  be  varied 
by  parol  proof. 

This  principle  of  law  Is  stated  In  the  case 
of  Colonial  Jewelry  Co.  v.  Brown  et  al..  3S 
OkL  44,  131  Pa&  1077.  The  law  is  stated  in 
the  syllabus  of  the  case  as  follows: 

"Evidence  offered  for  the  purpose  of  sbovring 
that  a  written  instrument  was  delivered  con- 
ditionally does  not  constitute  contradicting  or 
varying  a  written  instmment  by  parol.  Sach 
evidence  does  not  tend  to  show  any  modifica- 
tion or  alteration  of  the  written  agreement,  but 
that  it  never  became  operative,  and  that  its 
obUgation  never  commenced.  A  written  con- 
tract must  be  in  force  to  make  it  snbject  to  the 
parol  evidence  mle." 

The  principle  laid  down  In  tbe  dted  case 
is  the  prindple  controlling  in  this  case.  The 
evidence  v/as  ample  to  support  the  Judgment 
of  the  trial  court  This  being  a  cause  of  le- 
gal cognizance  and  a  Jury  being  waived  and 
the  cause  submitted  to  the  court  and  appeal 
therefrom  taken,  the  same  mle  that  Is  ap- 
plied to  Jury  verdicts  Is  applied  to  the  Judg- 
ment of  the  court  In  such  instances,  and, 
where  there  is  competent  evidence  reason- 
ably tending  to  support  the  Judgment  of  0>» 
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trial  court,  the  Judgment  will  not  be  reversed 
ttjKm  appeaL 

[2]4Kee,  in  this  connection,  Schafer  t.  I«e, 
64  OkL  106,  166  Pac  94,  the  first  ^syllabus  of 
wblcb  reads  as  follows: 

"Where  a  case  is  tried  to  the  court  without 
a  jnry,  the  findings  of  the  court  upon  disputed 
questions  of  fact  will  be  given  the  same  weight 
and  effect  as  the  verdict  of  a  Jury,  and,  where 
reasonably  supported  by  the  evidence,  will  not 
be   disturbed  in  the  Supreme  Court" 

To  the  same  effect  are  Kelly  v.  Brown,  65 
OM.  628,  155  Pac.  590 ;  Halzllp  v.  Whitfield, 
56  OkL  42,  155  Pac.  863;  Gilkeson  v,  Calla- 
han, 62  Okl.  46,  161  Pac.  789;  Falls  City 
Clothing  Co.  ▼.  Sweazea,  61  OkL  154,  160 
Pac.  728;  Akin  t.  Bonflls,  47  OkL  492,  160 
Pac  194. 

The  Judgment  of  the  trial  court  is  there- 
Tore  a£Brmed. 

HARRISON,  O.  J.,  and  JOHNSON,  Mo- 
NETILIj,  and  NICHOLSON,  JJ,  concur. 


HICKS  V.  ALEXANDER.     (N*.   10502.) 
<Sapr«me  Oovrt  of  Oklahoma.    Feb.  21. 1922.) 

(ByllalmM  by  the  Court.) 
1.  Appeal  and  error  «=»334 (6)  —  Appeal   sot 
dismissed  beoauso  copy  of  revivor  ppoosed- 
Ings  In  name  of  administrator  on  death  of 
defendant  la  error  after  settlement  of  case- 
made  was  not  a  part  of  the  case-made. 
Where  service  of  ease-made  is  accepted  by 
attorneys  of  record  and  the  case-made  is  set- 
tled by  the  trial  judge  and  certificate  signed 
by  him  and  one  of  the  parties  to  the  suit  dying 
thereafter,  and  not  being  the  party  appealing, 
and  the  party  appealing  makes  application  in 
the  trial  court  for  revivor  in  the  name  of  a 
duly   appointed   administrator,   and   the   attor- 
neys for  the  administrator  consent  in  writing 
for  such  revivor,  and  the  judge  of  such  trial 
court  grants  an  order  of  revivor,  all  done  with- 
in six  months  after  the  final  order  of  the  court 
and  before  the  appeal  is  filed  in  this  court  and 
a  certified  copy  of  the  proceedings  in  revivor  is 
certified  by  the  clerk  and  such  record  of  the 
revivor  is  attached  to   the   case-made   and  is 
with  the  case-made  filed  in  this  court  and  a 
motion  is  filed  in  this  court  to  dismiss  the  ap- 
peal for  the  reason  that  said  copy  of  the  re- 
vivor proceeding  is  not  a  part  of  the  ease- 
made,  there  being  no  contention  that  said  copy 
of  the  proceeding  is  not  complete  and  does  not 
show   the   entire   record,   and   there   being  no 
objection  to  the  certificate  of  the  clerk  thereto, 
said  motion  to  dismiss  will  be  overruled  sad 
said  appeal  will  be  regarded  as  pending  with 
the  administrator,  in  whose  name  the  suit  was 
revived  In  the  court  below,  as  defendant  in 
error. 


2.  Jnstloes  of  the  peaoe  «=990— Pleadings  more 
liberally  construed  than  In  courts  of  record. 

Pleadings  in  a  justice  court,  where  the  par- 
ties frequently  appear  without  counsel,  are  more 
liberally  construed  in  favor  of  the  pleader  than 
in  courts  of  record. 

3.  Justices  of  the  peace  «=>99— Bill  of  partlou- 
lars  and  verified  account  held  to  require  de- 
fondant  to  verify  denial  of  account. 

Where  a  bill  of  particulars  is  deposited  with 
a  justice  of  the  peace  court,  praying  for  judg- 
ment against  a  defendant  on  an  open  account, 
which  makes  reference  to  an  itemized  account 
and  which  itemized  account  is  not  attached  to 
the  bill  of  particulars,  and  which  bill  of  par- 
ticulars is  verified,  but  the  bill  of  particulars 
nor  the  verification  does  not  allege  the  cor- 
rectness of  said  account,  and  a  summons  is  is- 
sued and  served  upon  defendant,  end  on  the 
day  of  trial  the  plaintiff  deposits  with  the 
justice  a  verified  itemized  account,  which  ver- 
ification states  that  the  account  is  true  and 
correct,  and  no  objections  are  made  to  the 
pleading  either  by  demurrer  or  motion  to  make 
more  definite  and  certain,  hM,  that  the  same 
is  a  sufficient  pleading  in  a  justice  of  the  peace 
court  to  require  the  defendant  to  deny  the  ac- 
count of  the  plaintiff  under  oath,  and,  in  the 
absence  of  such  verified  denial  and  under  sec- 
tions 4759  and  5427,  Rev.  Laws  1910,  the  de- 
fendant should  not  be  permitted  to  introduce 
evidence  to  refute  the  items  of  said  verified  a^ 
count. 

4.  Appeal  and  error  «=»977(l)— New  trial  «=» 
6— Ruling  on  motion  for  new  trial  discretion- 
ary with  oeart  and  not  disturbed  In  abseaoe 
of  abuse. 

The  granting  or  retDsal  of  a  new  trial  la 
always  a  matter  largely  within  the  legal  dis- 
cretion of  a  trial  court,  and  the  action  of  the 
trial  court  in  granting  or  refusing  a  new  trial 
will  not  be  disturbed  by  this  court  on  appeal, 
unless  it  clearly  appears  that  there  was  an 
abuse  of  discretion. 


Appeal  from  County  Court,  Carter  County; 
Thomas  W.  Champion,  Judge. 

Suit  by  M.  L.  Alexander  against  J.  H. 
Hicks.  Verdict  for  defendant  in  the  county 
court  on  appeal  from  the  judgment  for  de- 
fendant by  the  Justice  of  the  peace,  and  to 
review  an  order  granting  plaintiff's  motion 
for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

A.  Eddleman,  of  Ardmore^  for  plaintiff  in 
error. 

W.  I.  Cruce  and  Moore  &  West,  aU  of  Ard- 
more,  for  defendant  In  error. 

flZ/riNO,  J.  This  suit  waa  originally  be- 
gun in  a  Justice  of  the  peace  court  of  Carter 
county,  Okl.,  by  K.  L.  Alexander  against  J. 
H.  HlckB  for  the  recovery  of  the  sum  of  $85.- 
80.  A  bill  of  particulars  was  filed  In  the 
justice  of  the  peace  court  by  Alexander,  in 
which  it  was  stated  that  the  amount  claim- 
ed was  for  an  open  account  as  per  an  item- 
Iced  statement  "hereto  attached  and  marked 
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Ezblbit  A  and  made  a  part  hereof,"  but  no 
exhibit  appears  to  be  attached  to  the  bill 
of  partlcnlars,  and  no  exhibit  appears  in  the 
papers.  An  itemized  account  in  the  sum 
of  $90.30  sworn  to  by  M.  L.  Alexander  be- 
fore B.  F.  Coe,  Justice  of  the  peace,  on  the 
20th  day  of  February,  1917,  the  day  of  the 
trial,  in  the  Justice  of  the  peace  court, 
was  found  with  the  papers,  and  we  presume 
was  deposited  with  Justice  of  the  peace  by 
plaintiff.  The  bill  of  particulars  has  no  file 
mark,  but  summons  was  issued  on  the  20tb 
day  of  November,  1916,  and  service  of  the 
same  was  made  upon  the  same  day  upon  de- 
fendant. The  itemized  account  is  not  mark- 
ed Exlilblt  A  and  bears  no  evidence  of  liav- 
ing  been  attached  to  any  other  paper,  bears 
no  file  mark  and  was  evidently  verified  at  the 
time  of  the  trial.  On  the  day  of  the  trial 
in  the  Justice  of  the  peace  court,  J.  H.  Hicks, 
defendant,  filed  an  answer  and  cross-petition 
before  the  Justice  of  the  peace.  A  trial  was 
had  before  a  Jury,  and  the  defendant  Hicks 
recovered  a  verdict  for  $27.95  uiwn  his  cross- 
petition.  A  Judgment  was  rendered  in  favor 
of  Hicks  against  Alexander  for  $27.95,  and 
Hicks  appealed  from  said  Judgment  to  the 
county  court  of  Carter  county,  Okl.  Said 
cause  was  tried  before  a  Jury  in  the  county 
court  on  the  lltb  day  of  March,  1918,  and  a 
verdict  rendered  in  favor  of  defendant. 
Hicks,  on  his  cxoss-petition  against  plaintiff 
in  the  sum  of  $60,  and  upon  this  verdict.  Judg- 
ment was  duly  rendered  against  Alexander. 
The  answer  and  cross-petition  of  Hicks  was 
not  verified.  The  trial  in  the  county  court 
was  on  the  same  pleadings  as  they  stood  in 
the  Justice  of  the  peace  court  In  the  trial 
in  the  county  court,  the  plaintiff,  Alexander, 
objected  to  any  evidence  by  defendant  deny- 
ing liability  to  plaintiff,  since  the  plaintiff's 
suit  was  on  a  duly  verified  account,  and  that 
the  defendant,  having  not  denied  said  ac- 
count under  oath,  was  not  in  a  position  to 
produce  counter  proofs  as  to  items  of  plain- 
tiff's account.  This  objection  was  overruled 
by  the  trial  court  On  the  12th  day  of 
March,  1918,  the  plaintiff  filed  his  motion  for 
a  new  trial  In  the  county  court,  and  on  the 
same  day  the  court  granted  the  said  motion 
for  a  new  trial,  stating  the  reasons  for  such 
actions  as  being  because  he  had  permitted 
Hicks  to  introduce  evidence  putting  in  issue 
the  Items  of  plaintiff's  account  without  hav- 
ing denied  same  under  oath.  From  the  ac- 
tion of  the  trial  court  in  granting  said  motion 
for  a  new  trial,  J.  H.  Hicks,  has  appealed  to 
this  court 

The  attorneys  for  defendant  in  error  have 
filed  in  this  court  a  motion  to  dismiss  the  ap- 
peal in  this  cause,  and  base  their  grounds 
therefor  upon  the  following  state  of  facts: 
The  record  before  us  shows  that  a  motion  for 
a  new  trial  was  granted  on  the  18th  day  of 
November,  1918.  On  December  9th,  the  at- 
torneys for  M.  Lk  Alexander  Accepted  service  | 


of  case-made.  The  county  Judge  that  tried 
the  cause,  Thomas  W.  Champion,  settled  said 
case-made  on  December  20,  1918;.  rtMtlon 
in  error  and  case-made  filed  in  this  court 
March  10,  1919.  M.  L.  Alexander  died  on 
December  27,  1918,  18  days  after  his  attor- 
neys had  accepted  service  of  case-made  and 
7  days  after  the  trial  Judge  had  settled  and 
signed  certificate  settling  case-mada  On 
February  24, 1919,  Roy  Alexander,  it  appears, 
was  appointed  administrator  of  his  father's 
estate,  and  on  February  26,  1919,  J.  H.  Hicks 
filed  his  i>etition  in  the  county  court  for  a 
revivor  of  said  cause  in  the  name  of  Boy 
.Alexander,  administrator  of  M.  L.  Alexander, 
deceased,  and  a  written  consent  to  said  re- 
vivor by  Boy  Alexander,  administrator,  by  the 
same  attorneys  who  tried  the  cause  for  de- 
ceased plaintiff  was  on  the  same  day  filed  in 
the  connty  court,  and  on  the  same  day  M.  F. 
Winfrey  who,  it  appears,  was  the  successor 
of  Thomas  W.  Champion,  trial  Judge,  made 
an  order  of  revivor,  reviving  said  cause  In 
the  name  of  Boy  Alexander,  administrator. 

[1]  There  is  attached  to  the  case-made  a 
record  of  the  revivor  proceedings,  including 
the  petition  for  revivor,  the  written  consent 
to  revive,  and  the  order  of  revivor,  certified 
to  by  the  court  clerk  of  Carter  county.  This 
certified  record  of  the  revivor  proceedings 
follows  after  the  certificate  of  the  trial  Judge 
settling  the  case-made,  and  the  date  of  the 
certificate  of  the  court  clerk  is  March  6, 1919, 
four  days  prior  to  the  filing  of  the  petition  in 
error  and  case-made  in  this  court  At  the 
time  of  said  revivor  proceeding  on  the  26th 
day  of  February,  1919,  the  county  court  of 
Carter  connty  had  not  lost  its  Jurisdiction  of 
said  cause,  since  the  petition  In  error  and 
case-made  were  not  filed  in  this  court  until 
the  10th  day  of  March,  1919.  Tills  proceed- 
ing taking  place  after  the  settlement  of  the 
case-made,  and  being  a  matter  that  could 
come  to  this  court,  we  deem  In  the  form  of 
a  transcript,  and  there  being  no  contrition 
that  the  transcript  does  not  show  the  pro- 
ceedings In  full.  There  being  no  motion  to 
strike  said  transcript  from  the  case-made; 
there  being  no  objection  to  the  form  of  the 
certificate  of  the  court  derk — this  court  will 
consider  the  title  of  the  appeal  In  this  conrt 
to  be  amended  in  the  name  of  Boy  Alexander, 
administrator,  defendant  in  error,  and  the 
motion  to  dismiss  this  cause  is  hereby  over- 
ruled. 

It  now  becomes  necessary  to  pass  upon  the 
merits  of  this  appeal.  The  question  b^ora 
this  conrt  Is,  Did  the  trial  conrt  oonunlt 
error  in  granting  M.  Lt,  Alexander  a  new  trial 
in  this  cause?  The  concrete  question  in  this 
case  arises  in  this  wise:  It  appears  that  M. 
Xj.  Alexander,  plaintiff,  deposited  with  the 
Justice  of  the  peace  what  he  called  a  "com- 
plaint of  bin  of  partiCDlars,"  setting  up  a 
claim  for  $85.30  for  "open  account  ss  per 
Itemized    statement    hereto    attached    and 
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marked  Exhibit  A  and  made  a  part  bereof." 
"That  Bald  Indebtedness  la  past  dne  and  re- 
mains wholly  unpaid  after  due  demand." 
Then  prays  tor  Judgment  for  $85.30.  To  the 
bill  of  particulars  was  the  following  verifica- 
tion: 

"I,  M.  Ij.  Alexander,  having  been  first  duly 
sworn,  on  my  oath  say  that  the  allegations  con- 
tained in  the  above  and  foregoing  complaint  are 
true. 

"Subscribed  and  sworn  to  before  me  on  the 
17th  day  of  November,  1916. 

"Hal.  M.  Cannon,  Justice  of  the  Peace." 

On  this  bill  of  particulars  a  summons  was 
Issued  and  served  on  J.  H.  Hicks,  defendant. 
The  exhibit  referred  to  in  ^  the  bill  of  particu- 
lars was  not  attached  to  the  sam&  On  the 
day  of  the  trial,  M.  L.  Alexander  deposited 
with  the  Justtce  of  the  peace  an  itemized 
account  designated  "account  of  M.  Lr.  Alex- 
ander against  James  H.  Hicks."  Then  fol- 
lows various  Items  of  charges  amounting  to 
the  total  sum  of  $90.30. 

Attached  to  said  account  is  the  following 
veriflcation : 

"Comes  now  M.  L.  Alexander  and  after  being 
duly  sworn  upon  his  oath  states  that  the  above 
account  is  true  and  correct  in  every  respect 
and  that  the  same  was  made  during  the  year 
1816.    Signed,  M.  Ii.  Alexander. 

"Sobsoibed  and  sworn  to  before  in'e  this  20th 
day  of  February,  1917. 

"B.  F.  Coe,  Justice  of  the  Peace." 

To  which  pleading  of  the  plaintiff  J.  H. 
Hicks  filed  the  following  answer  and  cross- 
petition,  omitting  the  caption: 

"Comes  now  said  defendant,  J.  H.  Hicks,  and, 
answering  said  plaintiff,  denies  each  and  every 
allegation  in  plaintiff's  bill  of  particulars  set 
out.  Defendant  further  states  that  said  plain- 
tiff is  indebted  to  defendant  in  the  sum  of  $79 
for  extra  work  and  service  rendered  said  plain- 
tiff between  the  1st  day  of  Febmary,  1916,  and 
the  80th  day  of  October,  1916.  Wherefore 
defendant  prays  that  he  may  have  judgment 
against  said  plaintiff  in  the  sum  of  $79  and 
for  costs  herein. 

"[Signed]    James  W.  Hicks,  Defendant." 

— said  answer  b^bag  filed  the  day  of  the 
trial.  This  answer  is  not  verified.  In  the 
trial  of  the  cause.  It  appears  that  under  this 
answer  and  cross-blU  the  defendant,  J.  H. 
Hicks,  was  permitted  to  deny  and  put  In  Is- 
sue the  items  of  the  account  of  plaintiff  by 
counter  proof.  To  this  proffer  of  evidence  the 
plaintiff  objected  on  the  ground  that  defend- 
ant had  not  denied  the  account  of  plalntlfl 
under  oath.  Tills  objection  the  trial  court 
overruled,  and  permitted  the  proofs  putting 
In  issue  the  Items  of  the  account;  and  the 
Jury  returned  a  verdict  for  $60  in  favor  of 
the  defendant  against  the  plaintiff. 

The  plaintiff  filed  a  motion  for  a  new  trial, 
and  In  his  fifth  assignment  of  error  pre- 
sented this  ruling  of  the  court  for  recon- 
sideration to  the  court,  and  the  trial  court, 


having  concluded  that  he  ruled  erroneously, 
granted  the  motion  for  a  new  trial,  and  this 
action  of  the  trial  court  in  thus  granting 
the  new  trial  is  now  assigned  in  this  court 
for  review.  Section  4769,  R.  I*  1910,  reads 
as  follows: 

"In  all  actions,  allegations  of  the  execu- 
tion of  written  instruments  and  indorsements 
thereon,  of  the  existence  of  a  corporation  or 
partnership,  or  of  any  appointment  and  au- 
thority, or  the  correctness  of  any  account  duly 
verified  by  the  affidavit  of  the  party,  bis  agent 
or  attorney,  shall  be  taken  as  tme  unless  the 
denial  of  the  same  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney." 

Section  5427  is  to  the  same  effect  It  ap- 
pears that  it  is  necessary  that  the  plaintiff 
verify  his  itemized  accounit,  and  in  said 
veriflcation  state  that  the  same  is  true  and 
correct  before  it  becomes  necessary  for  de- 
fendant to  deny  under  oath  and  put  the  items 
of  plaintiff's)  accoimt  in  issue.  This  the 
plaintiff,  M.  L.  Alexander,  did  not  do  in  his 
veriflcation  of  his  bill  of  particulars,  but  did 
so  In  his  veriflcation  to  his  itemized  state- 
ment filed  on  the  day  of  the  trial. 

There  does  not  SLypeat  to  have  been  any 
objection  raised,  either  by  demurrer  or  mo- 
tion to  make  more  definite  and  certain,  to 
any  of  the  pleadings,  and  they  went  to  trial 
on  the  pleadings  as  set  forth  In  the  statement 
of  this  case. 

In  Holden  v.  Lynn,  80  Okl.  663,  120  Pac. 
246,  38  L.  B.  A.  (N.  S.)  239,  the  rule  as  to 
how  this  court  will  regard  pleadings  in  the 
justice  of  the  peace  court  is  stated  by  Judge 
Ames  as  follows: 

"Very  liberal  rules  of  constniction  should  bfe 
applied  to  pleadings  in  a  justice  of  the  peace 
court,  and  technical  objections  will  not  be 
allowed  to  reverse  a  judgment,  where  it  is 
apparent  from  an  examination  of  the  entire 
record  that  no  substantial  right  of  the  party 
raising  the  objection  could  have  been  affected  by 
the  ruling,  and  where  a  reversal  on  that  ground 
would  tend  to  defeat  the  ends  of  justice." 

To  the  same  effect  are  Bice  et  at  v.  Fol- 
som,  32  Okl.  496,  122  Pac.  236;  Garvin  v. 
Harrell,  27  Okl.  373,  118  Paa  186,  35  I*  R. 
A.  (N.  S.)  862,  Ann.  Cas.  1912B,  744 ;  Western 
Union  Tel.  Co.  v.  HoUis,  28  OkL  613,  115 
Pac.  774;  Gregory  v.  Harper,  61  Okl.  419, 
162  Pac.  70;  Ranson  v.  Oapron  Hdw.  Co., 
56  OkL  278,  155  Pac.  1166.  This  last  dted 
case  states  the  following : 

"Pleadings  in  a  justice  conrt,  where  the  par- 
ties frequently  appear  without  counsel,  are 
more  liberally  construed  in  favor  of  the  pleador 
than  in  courts  of  record." 

The  plaintiff  in  error  cites  and  rdies  upon 
three  decisions  by  this  court  aa  sustaining 
his  contention :  Myers  v.  First  Presbyterian 
Church  of  Perry,  11  Okl.  544,  69  Pac.  874; 
Miners'  Supply  Co.  v.  Chestnutt-Oibbons  Gro* 
cer  Co.,  50  Okl.  161,  150  Pac.  686;   Berry  v> 
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OU.  state  Bank,  50  Okl.  484,  161  Pac.  210, 
h.  n.  A.  19ieA.  781. 

[2]  Tbese  cases  were  filed  originally  In 
conrts  of  record,  where  more  technical  rules 
of  pleading  are  applied  than  in  Justice 
conrts.  It  appears,  furthermore,  from  exami- 
nation of  those  cases  that  there  was  no  veri- 
fication In  compliance  with  the  statute  of  ei- 
ther the  petitions  or  the  accounts. 

[S]  We  cannot  see  any  reason  why  the 
bill  of  particulars  originally  filed  and  the 
verified  itemized  account  cannot  be  regarded, 
when  taken  together,  as  constituting  a  snfll- 
dent  pleading  In  the  Justice  of  the  peace 
court  If  this  suit  was  being  originally  filed 
in  a  conrt  of  record,  more  technical  rules 
would  be  applied  to  the  plaintiff's  pleadings. 

▲  verified  Itemized  account  itself  wo\ild  be 
nmple  and  suflicient  pleading  to  deposit  in 
the  Justice  of  the  peace  court,  and,  as  a  basis 
for  a  summons,  the  bill  of  particulars  being 
the  one  originally  filed  in  this  action,  we 
would  be  Justified  in  regarding  the  filing  of 
the  verified  itemized  account  on  the  day  of 
the  trial,  and  unobjected  to,  either  as  an 
amendment  to  the  bill  of  particulars  or  as  a 
supplementary  pleading  thereto. 

"The  granting  or  refnsal  of  a  new  trial  is 
always  a  matter  largely  within  the  legal  dis- 
cretion of  the  trial  court." 

The  above  la  taken  from  Grouch  r.  Croncb, 
60  OkL  181,  158  Pac.  573.  To  the  same  ef- 
fect is  St  Paul  Fire  &  Marine  Ins.  Co.  y. 
Peck,  69  OkL  195, 168  Pac.  595. 

The  following  Is  taken  from  Vickera  ▼. 
PhUtp  Carey  Co.,  49  OkL  281,  161  Pac.  1023 : 

"The  phrase  'discretion  of  court'  as  applied 
to  granting  and  denying  new  trials,  means  a 
legal  discretion,  to  be  ezerdsed  in  discerning 
the  conrse  prescribed  by  law  according  to  prin- 
ciples ascertained  by   adjadged  cases." 

The  following  Is  from  M.,  K.  &  T.  By.  Co., 
V.  Jamos,  61  Okl.  1, 169  Pac.  1109 : 

"Trial  courts  are  vested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  when- 
crer  in  the  opinion  of  the  trial  conrt,  the  par- 
ty linking  for  a  new  trial  has  not  probably  had 
a  reosonably  fair  triaL  and  has  not,  in  all 
probability,  obtained  or  received  substantial 
justice,  although  it  might  be  difficult,  in  many 
instances,  for  the  trial  conrt  or  the  parties  to 
state  the  grounds  for  snch  new  trial  upon 
paper  so  plainly  that  the  Supreme  Court  could 
understand  them  as  well  as  the  trial  conrt  and 
the  parties   themselves  understood  them." 

The  following  is  the  first  syllabus  of  the 
case  of  A.,  T.  &  S.  F.  Ry.  Co.  v.  Schultz, 
24  OkL  366,  103  Pac.  766: 

"An  application  to  vacate  a  Judgment  nndeir 
Wilson's  Rev.  &  Ann.  St  OkL  1903,  sections 
4760-4763,  inclusive,  is  addressed  to  the  sound 


legal  discretion  of  the  court,  and  win  not  t>e 
disturbed  on  appeaL  unless  it  dearly  api>eara 
that  the  court  has  abused  its  discretion." 

To  the  same  eff^t  are  the  cases  of  Philips 
Carey  Co.  v.  Vlckers,  38  Okl.  643,  143  Pac. 
851 ;  Chicago,  R.  I.  &  P.  Ry.  Ca  v.  Maynard, 
31  OkL  686,  122  Pac.  149. 

[4]  It  is  true  these  cases  were  ni>on  mo- 
tions to  vacate  Judgments,  but  we  cannot  un- 
derstand why  the  same  rule  should  not  apply 
to  rulings  upon  motions  for  new  trials. 

It  appears  from  the  above  holdings  that 
this  court  will  not  disturb  the  action  of 
a  trial  conrt  in  granting  or  refusing  motions 
for  new  trials  unless  it  clearly  appears  tliat 
the  holding  of  the  trial  courts  on  motions 
for  new  trials  amount  to  an  abuse  of  dis- 
cretion. 

There  is  another  reason  why  this  court  is 
not  disposed  to  disturb  the  holding  of  the 
trial  court  While  the  trial  court  in  hia 
holding  has  stated  with  considerable  partica- 
larity  his  reasons  for  granting  a  new  trial, 
still  the  holding  of  the- trial  court  Involved 
a  question  of  the  admissibility  of  evidence, 
and  this  evidence  has  not  been  brons^t  op 
In  the  record. 

The  defendant  would  have  the  rfgbt  to 
make  proofs  in  support  of  his  set-off  with  or 
without  a. verification  of  his  answer.  It  was 
only  snch  evidence  as  tended  to  refute  the 
items  of  the  plaintiff's  verified  account,  and 
It  was  the  admission  of  the  same  by  the  trial 
court  that  was  alleged  to  be  error  In  the 
motion  for  a  new  trial,  and  on  the  bearing  of 
the  motion  for  a  new  trial  the  trial  Judge 
held  such  admission  to  be  error  and  granted 
a  new  triaL 

We  do  not  see  bow  an  appellate  court  can 
pass  upon  the  ruling  of  a  trial  court  in  ad- 
mitting or  exdndlng  evidence  when  the  evi- 
dence introduced  or  proffered  is  not  set  forth 
in  the  record.  But  even  admitting  that  the 
ruling  of  the  court  uiwn  the  motion  for  a 
new  trial  was  an  unmixed  question  of  law, 
yet  the  effect  of  our  holding  herein  is  that 
the  pleadings  of  the  plaintiff  below,  defend- 
ant in  error  herein,  constituted  a  sufficient 
compliance  with  the  verification  provisions 
of  our  statute,  and  required  a  denial  under 
oath  before  tlie  items  of  the  account  could  be 
put  in  issue.  This  holding  has  the  effect  of 
upholding  the  ruling  of  the  trial  court  upon  a 
pure  question  of  law.  Besides,  the  affirmance 
of  the  Judgment  of  the  trial  court  should  re- 
sult In  a  trial  upon  the  merits  under  Issues 
properly  Joined. 

The  Judgment  of  the  trial  court  in  granting 
a  new  trial  is  affirmed. 

HARBISON,  0.  J.,  and  JOHNSON.  Me- 
NBILL,  and  NICHOLSON.  JJ.,  concur. 
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COOK  V.  FISHER  et  al.    (No.  10504.) 
(Supreme  Coort  of  Oklahoma.    Feb.  28,  1922.) 

(SvUahut  (y  th»  Court.) 

1.  Pleadlai  «=>2I8(I)— On  demurrer.  If  the 
patitioD,  aa  a  whole,  falls  to  state  a  oause 
of  action,  It  Is  not  error  te  sustain  the  de- 
murrer. 

In  considering  a  demurrer  to  the  petition, 
it  is  the  duty  of  the  court  to  examine  the 
petition,  and  if  the  petition,  taken  as  a  whole, 
and  upon  giving  full  import  and  consideration 
to  all  the  inferences  that  may  be  legally  drawn 
th'erefrom,  said  petition  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendant, 
it  is  AOt  error  for  the  court  to  sustain  such  de- 
murrer. 

2.  Judgin«i»t  «s>5l8r-<Patttloii  held  te  ooi»- 
stitne  oeltateral  attack. 

The  petition  examined,  and  hold,  that  it 
failed  to  state  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendants. 

(Additional  SyUaiiu  by  Editorial  Staff.) 

3.  Appeal  and  error  €=9909(4)— Attorney  and 
olieitt  C^IOS— Authority  to  exeoute  memo- 
randum presumed  on  appeal  and  held  ratified 
after  three  years. 

On  reviewing  an  order  sustaining  a  demur- 
rer to  a  petition,  it  must  be  presumed  that  an 
attorney  had  authority  from  his  client,  an 
executor,  by  virtue  of  his  employment,  to  exe- 
cute a  memorandum  agreement,  where  plaintiff 
is  not  in  a  position  to  question  the  authority, 
since  it  was  not  qnestioDed  by  the  exeoutor 
and  must  be  presumed  ratified  after  a  lapse'  of 
three  years. 

Appeal  from  District  Court,  Pottawatomie 
County;  Charles  B.  Wilson,  Jr.,  Judga 

Action  by  B.  W.  Cook,  administrator  of 
the  estate  ef  JEnos  Nichols,  deceased,  against 
Alexander  BHsber  and  others.  Defendants 
filed  a  demurrer  to  the  amended  petition 
which  was  snstained.  Plaintiff  elected  to 
stand  on  his  petition  and  appealed.  Judg- 
ment sustaining  the  demurrer  affirmed. 

T.  O.  Cntllp,  of  Tecnmseh,  tor  plaintUf  in 
error. 

B.  "R.  Hood  and  J.  D.  Lydlck,  both  of  Okla- 
homa City,  and  Boqcoe  C.  Arrington^  of 
Shawnee,  for  defendants  in  error. 

MIU/ER,  J.  This  action  was  commenced 
in  the  district  court  of  Pottawatomie  county 
by  R.  W.  Cook,  administrator  of  the  estate 
of  Enos  Nichols,  deceased,  as  plaintiff, 
against  Alexander  Fisher,  American  Surety 
Company,  a  corporation,  B.  B.  Hood,  and 
Roscoe  O.  Arrington,  as  defendants. 

On  October  1,  1917,  by  leave  of  court,  the 
plaintiff  filed  an  amended  i>etItlon  to  which 
the  defendants  filed  a  demurrer  setting  forth 
fourteen  spedflc  grounds.    On  November  4, 
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1918,  the  trial  court  sustained  said  demurrer. 
The  order  of  the  court  sustaining  said  de- 
murrer as  set  forth  in  the  amendment  to  the 
transcript  is,  in  part,  as  follows: 

"Thereupon  by  agreement  of  all  parties  of 
said  suit  bad  been  made  in  open  court,  the  said 
demurrer  of  Roscoe  C.  Arrington  was  and  is 
hereby  considered,  adjudged  and  decreed  to  be ' 
amended  so  as  to  be  the  demurrer  o{  all  the  de- 
fendants in  the  above-entitled  action,  the  court 
upon  hearing  the  argument  of  counsel  on  the 
demurrer  of  all  the  defendants  and  being  fully 
advised  in  the  premises,  sustains  said  demur- 
rer, to  which  ruling  the  plaintiff  excepts  and 
exceptions  were  by  the  court  allowed. 

"Thereupon  the  plaintiff  elected  to  stand 
upon  his  petition  and  refused  to  plead  further, 
and  thereupon  the  court  dismissed  said  action 
at  the  cost  of  plaintiff,  and  plaintiff  gave  notice 
of  appeal  to  the  Supreme  Court  of  the  State 
of  Oklahoma." 

Tbls  Is  the  order  appealed  from  by  the 
plaintiff  in  the  court  below,  who  appears  here 
as  plaintiff  in  error.  For  convenience  the 
parties  will  be  referred,  to  as  plaintiff  and 
defendant 

The  facts  as  disclosed  by  the  transcript 
are  as  follows:  Enos  Nichols  died  Intestate 
in  Pottawatomie  county,  Okl.,  December  21, 
1911.  On  February  1,  1912,  Alexander  Fish- 
er was,  by  the  county  court  of  Pottawatomie 
county,  appointed  administrator  of  the  es- 
tate of  Bnos  Nichols,  deceased.  On  a  bear- 
ing to  determine  heirship,  Harriett  H.  NlCti- 
ols  Cook  (sometimes  referred  to  as  Harriett 
N.  Cook)  was  by  said  county  court  decreed 
to  be  tbe  next  of  kin  and  entitled  to  the 
estate  of  Bnos  Nichols,  deceased.  Harriett 
N.  Cook  died  in  Salem  county,  N.  J.,  and  J. 
Warren  Davis  was  appointed  executor  of 
her  will  by  the  orphans'  cotirt  of  said  coun- 
ty. J.  Warren  Davis  employed  J.  Mercer 
Davis  as  his  attorney  to  represent  him  as 
such  executor.  Thereafter  and  on  November 
19,  1913,  J.  Mercer  Davis,  as  attorney  for 
J.  Warren  Davis,  executor,  executed  a  memo- 
randum of  agreement,  from  which  agreement 
it  clearly  appears  that  certain  other  persons 
had  appeared  in  the  county  court  of  Potta- 
watomie connty  and  set  np  th^r  claim  as 
heirs  of  EInos  Nichols,  deceased ;  they  had 
been  represented  by'  attorneys  and  had  ei- 
ther taken  appeals  or  were  about  to  take 
appeals  from  the  decision  of  the  county 
court,  decreeing  Harriett  N.  Cook  to  be  the 
next  of  kin  and  sole  heir  of  Bnos  Nichols, 
deceased.  By  this  memorandum  of  agree- 
ment entered  into  by  J.  Warren  Davis,  a» 
executor  of  the  last  wUl  and  the  estate  of 
Harriett  N.  Cook,  deceased,  acting  by  and 
through  his  attorney,  J.  Mercer  Davis,  agreed 
with  the  other  persons  claiming  to  be  heirs 
and  entitled  to  a  iwrtion  of  the  estate  of 
Bnos  Nichols,  deceased,  that  Alexander  Fish- 
er, administrator,  shonld'  pay  certain  sums  of 
money  to  these  claimants  and  certain  attor- 
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ney  fees  and  other  Items  be  paid,  and  tbat 
said  Alexander  Fisher,  as  administrator, 
should  file  his  report  and  the  court  should 
approve  these  payments,  and  thereupon  all 
appeals  should  be  dismissed  and  withdrawn. 
On  November  21,  1913,  the  county  court 
made  the  following  order : 

"And  now  on  this  21st  day  of  November, 
1913,  there  came  on  regularly  to  be  heard, 
pursuant  to  the  agreement  of  all  parties  who 
have  appeared  in  this  action,  the  report  of  Alex 
Fisher,  the  administrator,  filed  on  this  date. 
The  court  hears  evidence  in  support  thereof 
and  beinjr  fully  advised  in  the  premises  finds 
tbat  said  report  ought  to  be  approved,  in  all 
respects. 

"It  is  therefore  by  the  court  duly  considered, 
ordered,  adjudged,  and  decreed  that  said  report 
be  and  the  same  is  hereby  approved  in  all  re- 
spects." ^ 

The  plaintiff  in  this  action  seeks  to  recover 
from  the  defendants  $18,500  that  was  paid 
by  Alexander  Fisher,  as  administrator,  pur- 
suant to  this  agreement  and  with  the  approv- 
al of  the  county  court.'  The  plaintiff  sets  out 
nine  speciflcaticms  of  error  in  his  petition  in 
error^  In  his  brief  they  are  discussed  under 
three  propositions  as  follows : 

"First  Because  the  court  erred  in  rendering 
judgment  on  the  demurrer  and  dismissing  the 
action,  holding  and  deciding  that  the  cause  of 
action  stated  In  the  amended  petition  was 
barred  by  the  three-year  statute  of  limitation. 

"Second.  The  order  of  the  court  provides 
that  there  came  on  regnlarly  to  be  heard,  pur- 
suant to  the  agreement  of  all  parties  who  have 
appeared  in  this  action,  the  report  of  Alex 
XMsher  this  day  filed;  and  the  court  hearing 
evidence  thereon,  and  being  fully  advised,  finds 
that  said  report  should  be  approved,  and  in  all 
respects  approved  the  same. 

"Third.  The  court  in  holding  that  the  cause 
of  action  stated  in  second  count  of  the  amended 
petition  was  barred  by  three-year  statute  of 
limitation  in  favor  of  E.  E.  Hood  and  Boscoe 
C  Arrington." 

[1,2]  The  first  and  third  propositions  are 
evidently  based  upon  a  purported  ord^  of 
the  court  appearing  in  the  transcript  which 
finds  that  the  causes  of  action  were  barred 
by  the  statute  of  limitations.  The  order 
set  out  in  the  amendment  to  the  transcript 
which  we  have  quoted  above  does  not  set 
out  the  specific  grounds  upon  which  the  de- 
murrer was  sustained.  The  real  question 
presented  on  this  appeal  is :  Did  the  court 
commit  error  In  sustaining  the  demurrer? 
If  it  should  have  been  sustained  upon  any 
of  the  grounds  set  forth  in  the  demurrer, 
then  the  plaintiff  cannot  complain  even 
though  the  court  assigned  the  wrong  reason 
for  sustaining  the  demurrer,  or  sustained  it 
upon  a  ground  upon  which  it  should  not 
have  been  sustained.  However,  we  are  not 
passing  upon  the  question  of  the  statute  of 
limitation,  as  that  la  unnecessary.  We  think 
the  petition  fails  to  state  a  cause  of  action. 
This  is  an  attempted  collateral  attack  upon 


the  order  and  Jud^ent  of  the  county  court 

[3]  Harriett  N.  Cook  was  by  the  county 
court  of  Pottavratomle  county  decreed  to 
be  the  next  of  kin  and  entitled  to  the  estate 
of  Enos  NicholS)  deceased.  As  such  sole  heir 
she  could  have  executed  the  memorandum  of 
agreement  al>ove  referred  to,  and  asked  tbat 
the  administrator  pay  out  certain  sums  of 
money  to  her  adverse  claimants  and  that  the 
court  approve  the  report  of  the  administra- 
tor and  thus  effect  a  compromise  and  set- 
tlement with  those  claiming  adversely  to 
her.  Had  she  done  this,  hor  heirs  would 
have  been  bound  by  sudi  compromise  and 
settlement  The  executor  of  hes  vrlll  could 
enter  into  an  agreement  tor  the  same  par- 
pose  that  she  could,  especially  If  he  was  au- 
thorized to  do  so  by  the  court  appointing 
him  as  such  executor.  For  the  purpose  of 
reviewing  the  order  of  the  court  on  this  de- 
murrer, we  must  presume  that  he  h&d  the 
authority  and  that  he  was  acting  within  the 
scope  of  his  authority.  If  J.  Warrai  Davis, 
as  executor,  did  not  have  the  authority  to 
make  the  settlement,  or  if  the  heirs  and  dev- 
isees of  Harriett  N.  Cook  were  aggrieved  by 
the  acts  of  J.  Warren  Davis,  as  executor,  in 
making  the  settlement,  their  action  is  against 
him  as  executor  and  his  bondsmoi  for  dis- 
sipating the  estate  of  Harriett  N.  Cook. 

It  is  contended  that  J.  Mercer  Davis,  as 
attorney  for  J.  Warren  Davis,  executor,  did 
not  have  authority  by  virtue  of  his  employ- 
ment as  attorney  to  execute  the  memoran- 
dum of  agreement  In  behalf  of  J.  Warren 
Davis,  executor.  The  plaintiff  is  not  In  a 
position  to  question  this  authority.  J.  War- 
ren Davis,  the  executor,  has  not  questicmed 
it,  and  from  the  fact  that  more  than  three 
years  has  elapsed,  it  would  conclusively  ap- 
pear that  he  had  ratified  it 

The  plaintiff  contends  that  the  report  up- 
on which  the  order  of  the  county  court  of 
November  21,  1918,  Is  based  was  the  final 
report  of  Alexander  Fisher  as  admlniatrator, 
and  that  the  notice  was  not  given  as  provid- 
ed for  in  section  6440,  Revised  Laws  1910, 
and  the  proof  thereof  was  not  made  aa  pro- 
vided in  section  6444,  Revised  Laws  1910. 
The  order  on  its  face  does  not  appear  to  have 
lieen  made  as  an  order  approving  a  final  re- 
port and  distribution  of  the  estate  by  the 
administrator.  Therefore  this  contention  is 
without  merit  The  order  recites  that  all 
parties  who  have  appeared  in  the  action  were 
agreeing  to  the  order,  and  as  Harriett  N. 
Cook,  by  the  executor  of  her  will,  J.  Warren 
Davis,  appeared,  the  heirs  and  devisees  of 
Harriett  N.  Cook,  deceased,  who  was  the 
sole  heir,  cannot  complain.  We  are  at  a 
loss  to  understand  on  what  theory  the  plain- 
tiff in  this  action  could  proceed  when  the 
real  party  in  interest  has  already  consulted 
to  the  orders  made. 

The  petition  with  the  exhibits  thereto  at- 
tached, consisting  of  the  memorandum  of 
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agreement  and  order  of  the  connty  conrt  ap- 
proving the  payment  of  the  money  sought 
to  be  recovered  In  this  action,  when  con- 
strued together,  not  only  fail  to  state  a  cause 
of  action,  bnt  preclude  plaintiff's  right  to 
recover. 

The  Judgment  of  the  trial  court  sustaining 
the  demurrer  is  affirmed. 

HARMSON,  C.  J.,  and  KANE,  JOHNSON, 
and  KENNAMEB,  3J.,  concur. 


CLARK,    State    Highway    Commissioner,    v. 
WARNER,  County  Clerk.    (No.  12900.) 

(Supreme  Conrt  of  Oklahoma.    Jan.  24,  19S2. 
Behearing  Denied  March  7, 1822.) 

(BpUalnu  6y  tht  Court.) 

1.  Mandamus  «s>l— Anprame  Court  will  vnai 
writ  exaroised  only  wbon  qnestiens  are  pobllel 
Jnrts,  or  an  anusnal  situation  exists,  or  ra- 
fusal  would  deny  Jnstloe. 

The  power  «f  the  Supreme  Conrt  to  grant 
ntandamns  and  to  hear  and  determine  the  same 
as  authorized  by  section  2,  art.  7,  of  the  Okla- 
homa Constitution  will  be  ezerdsed  only  when 
the  questions  involved  are  pnblici  jnrla,  or 
when  some  unusual  sitnation  exists,  wherebjr 
not  to  entertain  jurisdiction  would  work  a  great 
wrong  or  resnlt  in  a  practical  denial  of  jus- 
tice. State  ex  rel.  t.  Ross,  76  OkL  U,  183 
Pac.  »18. 

2.  Good  roads  and  bridges  matters  of  publle 
Interest. 

Good  roads  with  bridges  spanning  the 
streams  intersecting  such  roads  arc  potent  fac- 
tors in  civilization,  commerce,  and  general 
prosperity.  The  building  of  a  general  system  of 
good  roads  is  something  In  which  the  public  is 
interested. 

3.  Mandamus  <1=>I02(I)  — CIroumstanoes  held 
to  Justify  Supreme  Court  In  taking  original 
Jurisdiction  of  mandamus  to  compel  attesta- 
tion of  warrant. 

When  the  United  States  government  appro- 
priates a  large  sum  of  money  to  be  used  in 
the  construclion  of  a  bridge  J«panning  one  of  the 
principal  rivers  of  the  state,  and  sndi  appropri- 
ation is  made  on  condition  that  the  state  or  the 
counties  interested  shall  appropriate  a  like 
simi  of  money  for  the  erection  of  such  bridge 
and  a  certain  county,  by  its  board  of  county 
commissioners,  appropriates  a  spedfled  part  of 
the  sum  necessary  to  meet  soch  government 
appropriation,  and  the  county  derk  of  said 
county  refuses  to  attest  the  warrant  for  said 
sum  EO  appropriated  1^  the  lioard  <^  county 
commissioners,  and  by  reason  of  sndk  refusal 
on  the  part  of  said  county  derk,  the  sum  so 
appropriated  by  the  United  States  government 
is  in  danger  of  being  withdrawn  by  it,  and 
therehy  the  pnt^c  would  lose  the  benefits  of 
soch  sum  in  the  building  of  said  bridge,  held, 
that  an  onnsual  situation  exists  whereby  not 
to  entertain  jurisdiction  would  work  a  great 
wrong  sad  result  in  a  practioal  denial  of  jus'- 
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ttce.  Under  aodi  fiiets,  the  Supreme  Court 
will  entertain  an  original  action  and  exerdse  its 
original  jurisdiction  by  mandamus  so  as  to  pre- 
vent a  denial  of  Justice. 

4.  IMaadamus  «=>  15— Citizens'  appropriation  to 
meet  county  derfc's  dereliction  of  duty  held 
not  to  defeat  Suprmne  Court* a  original  Juris- 
diction. 

Where  such  county  derk  refuses,  to  perform 
his  duty  by  attesting  such  warrant,  and  if  some- 
of  the  citizens  of  the  county,  by  subscription, 
should  raise  a  fund  eqtial  in  amount  to  that 
appropriated  by  the  board  of  county  commis- 
sioners of  such  county  to  prevent  said  govern- 
ment appropriation  from  being  withdrawn,  and 
such  sum  so  raised  by  the  dtizens  is  for  tem- 
porary purposes  to  meet  the  emergency  caused 
by  the  dereliction  of  duty  on  the  part  of  the 
county  derk,  this  act  on  the  part  of  such  dti- 
zens does  not  defeat  the  jurisdiction  of  this 
court,  for  the  unusual  situation  still  exists. 
The  building  of  the  bridge  is  a  matter  in  widch 
the  public  is  interested.  The  burdens,  duties, 
and  responsibilities  rest  upon  the  public,  and 
not  upon  the  individual  citizenship. 

5.  Mandamus  «E=>l02(i)— It  Is  the  d^ty  of  the 
county  elsrk  to  atteaft  a  warrant  ordered  by 
the  board  of  county  oonmissioners  without  ra- 
gard  to  his  own  opinion  as  to  validly  of  tbo 
daim. 

When  a  dalm  against  the  county  has  been 
presented  to  and  allowed  by  the  board  of  coun- 
ty commissioners,  the  attesting  by  the  county 
clerk  of  a  warrant  drawn  in  payment  thereof 
is  a  purely  ministerial  act  as  to  which  there 
is  no  discretion,  and  it  is  tlie  legal  duty  of  the 
derk  to  attest  the  warrant  without  regard  to 
the  opinion  of  the  derk  as  to  the  lawfulness 
of  the  daim.  Bodine  v.  McDaniel  Auto  Co. 
(Okl.)  170  Pac.  899. 

6.  Mandamus  ^=9l.02(l) — Cosnty  oierfc  may  be 
compelled  by  mandamas  to  attest  warrant  or- 
dered  by  board  of  county  oommissioners. 

If  the  county  clerk  refuses  to  attest  a 
warrant  ordered  by  the  board  of  county  commis- 
sioners and  signed  by  the  chairman  thereof,  in 
payment  of  a  claim  allowed  by  such  board,  the 
daiaant  may  compel  the  derk  to  attest  such 
warrant  by  mandamus.  Bodine  v.  McDaniel 
Auto  Cte.,  supra. 

7.  Counties  ^=958--Appeal  from  deoisions  of 
county  board  to  district  eonrt  allowed  to  per- 
sons aggrieved,  and  eounty  attorney  should 
take  an  appeal  on  demand  of  15  freeholders. 

Under  section  1,  c.  117,  Session  Laws  1915, 
from  all  dedsions  of  the  board  of  county  com- 
missioners upon  matters  properly  before  them 
thei;e  shall  be  allowed  an  appeal  to  the  district 
court  by  any  persons  aggrieved,  including  the 
county  by  its  county  attorney  upon  filing  a  bond, 
or  upon  the  written  demand  of  at  least  16 
fre«h<dders  of  the  county,  the  county  attorney 
shall  take  an  appeal,  when  he  deems  it  to  the 
interest  of  the  county  so  to  do,  and  In  such 
case  no  bond  ^riiall  be  required. 

8.  Appeal  and  error  4=»I6I  (2)— "Parsons  ag- 
grieved" by  decision  or  ofdar  of  board  of 
county  commissioners  can  appeeJ. 

The  persons  aggrieved  by  the  decisions  or 
order  of  the  board  of  eounty  commissioners  are 
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the  person  or  persona  directly  interested  in 
the  matters  involved  upon  which  such  decision 
or  order  is  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ag- 
Krieved.] 

9.  Appeal  and  error  €=>I5I  (6)— Taxpayer  held 
not  an  "aggrieved  party"  within  statute  pro- 
viding who  may  appeal  from  order  of  county 
oommlssloners. 
A  taxpayer,  as  such,  is  not  directly  inter- 
ested in  the  decision  or  order  of  the  board  of 
county   commissioners,    because    such   decision 
or  order  may  affect  the  amount  of  the  taxes 
he  would  thereafter  be  required  to  pay.     Such 
taxpayer  is  not  thereby  aggrieved  within  the 
meaning  of  said  statute,  and  he  does  not  have 
the  right  of  appeal  from  such  decision  or  order. 
[Ed.  Note.— For  other  definitions,  see  Words 
and   Phrases,   First  and   Second   Series,   Ag- 
grieved Party.] 

10.  Mandamus  «=3l8l(l)— Where  averments  of 
alternative   writ   are   sufficient  to   authorize 
relief  sought,  and  return  does  not  state  de- 
fense, peremptory  writ  may  be  gninted  with- 
out hearing  testimony. 
In  mandamus  proceedings,  where  the  aver- 
ments in  the  alternative  writ  are  sufficient  to 
authorize  the  relief  Bought,  and  the  return  of 


aside  tbe  sum  of  $100,000  on  condition  that 
the  state  of  Oklahoma  or  the  counties  inter- 
ested appropriate  and  set  aside  a  like  Eom 
for  the  construction  of  said  bridge.  This  ap- 
propriation on  the  part  of  the  United  States 
government  Is  known  as  federal  project  No. 
1.  To  meet  this  appropriation  and  Insure  the 
erection  of  the  bridge,  the  counties  of  Okla- 
homa, Grady,  and  Kiowa  have  appropriated 
and  set  aside  $85,000  for  said  purpose. 

On  the  25th  day  of  October,  1921,  the  pUto- 
tur  herein,  B.  B.  Clark,  in  his  official  capaci- 
ty as  commissioner  of  the  state  highway  de- 
partment, filed  with  the  board  of  county  com- 
missioners of  MlcClaln  county,  Okl.,  and  the 
defendant,  as  county  c\erk  of  said  county. » 
claim  for  the  sum  of  $15,000,  which  was  the 
estimated  proportion  of  the  fonds  that 
should  be  paid  by  McClaln  county  to  offset 
or  meet  the  federal  aid  of  project  No.  L 

On  the  8th  day  of  November,  1921,  the 
board  of  county  commlsslonera  of  McCJala 
county,  bdng  convened  In  regular  session,  da- 
ly  and  regularly  allowed  $11,700  of  said 
claim,  and  disallowed  the  sum  of  $3,300  of 
the  same.  Said  dalm  was  allowed  and  o^ 
dered  to  be  paid  out  of  the  state  highway 
construcUon  fund  of  said  county,  and  there 


the  respondent  does  not  state  a  defense,  it  is  i  .^g^g  g^^  jjjjt  ^img  and  is  now  sufficient  money 
not  error  for  the  trial  court  to  grant  the  per-  jj^  ^^  county  treasury  of  McOain  county  to 
emptory  writ  without  hearing  testimony.    Bo-  ^j      ^      i^  ^^^  ^  pay  said  dahi 

dme  V.  McDamel  Auto  Co.,  supra.  ^^  defendant  Warner,  as  county  derk.  Us 

-_,_,     ,     _^       .  .  .         ..i  u     possession  of  the  warrant  book  and  refuses 

^^^^'^^tf*""  S.  """^»??°8  "'"^K"  *'yl  to  either  draw  the  warrant  In  accord  with 
B.  B.  aark,  State  Highway  Commissioner  of,  ^j^  ^^  ^^j^^^  ^j^^  warrant  book,  upon 
the  State  of  Oklahoma,  against  J.  D.  Warner,  |  4^3  ^  j^  53,  Colbert:,  chairman  of  tie 
as  County  Clerk  of  McClaln  County,  Okl.,  to  ^^.^  ^^  ^^.  commisBloners.  so  that  the 
compel  the  latter  to  attest  a  certain  warrant  ^  ^^  drawn  up  by   him,  and  said 

Alternative  vwit  of  mandamus  issued.    The  ^  ^^^  refuses  to  attest  said  warrant 

return  of  the  county  clerk  to  the  alternative  peUOon  then  states  the  foUowlng  facU 

writ  failing  to  state  a  defense,  the  peremp-  ^  ^^^  ^^  following  relief: 

tory  writ  Is  awarded 


W.  G.  Madison,  a  O.  Moore,  E.  E.  Glasco, 
and  Roy  Olasco,  all  of  Purcell,  for  plaintiff. 
W.  H.  Woods,  of  Purcell,  for  defendant 

MILLER,  J.  This  Is  an  original  proceed- 
ing in  mandamus  brought  on  December  12, 
1921,  by  B.  E,  Clark,  state  highway  commis- 
sioner of  the  state  of  Oklahoma,  as  plaintiff, 
against  J.  D.  Warner,  county  derk  of  Mc- 
Claln county,  OkL,  as  defendant,  to  cwnpel 
the  said  J.  D.  Warner,  as  such  county  clerk 
of  McClaln  county,  to  perform  certain  official 
duties  which  will  be  more  fully  set  forth 
herein. 

The  duly  verified  petition  of  the  plaintiff 
shows  the  following  state  of  facts:  That  the 
state  highway  commissioner,  acting  In  con- 
junction with  the  coimty  commissioners  of 
McClaln  and  certain  other  counties  of  Okla- 
homa, are  attempting  to  erect  a  bridge  across 
the  South  Canadian  river  between  McClaln 
county  and  Oklahoma  county.  For  the  pur- 
pose of  erecting  this  bridge,  the  United 
States  governm^it  has  ai^roprlated  and  set 


"(4)  That  said  project  for  the  constractjoa 
of  said  bridge  has  long  since  been  approtrt 
by  the  federal  government  and  the  aforeaufl 
counties  have  been  so  slow  in,  raising  suffidwt 
funds  to  match  that  contributed  by  the  federal 
government  that  the  federal  government  h» 
been  threatening  and  Is  now  threatening  to 
withdraw  from  the  state  treasury  said  $1<W- 
000  contributed  by  it  and  the  state  of  Okta- 
homa  and  the  counties  aforesaid  are  in  danger 
of  losing  said  funds. 

"(5)  That  the  construction  of  said  bridge  a 
a  matter  in  which  the  public  in  general  to  tiie 
state  of  Oklahoma,  and  especially  in  the  eooB- 
ties  of  Oklahoma,  Ucdaln,  Otady,  and  Kio»i. 
is  greatly  interested,  and  the  pubUc  wellan 
demands  that  this  matter  be  speedily  heard  «m 
determined;  that  the  plaintiff  coold  not  obtun 
adequate  relief  in  the  district  court  for  tht 
reason  that  the  judgment  of  the  district  court 
awarding  a  peremptory  writ  of  mandamoswoBM 
not  be  final,  but  the  defendant  would  be  allow- 
ed an  appeal  to  this  court  whidi  would  caa» 
such  a  delay  that  the  federal  government  voM 
withdraw  the  funds  appropriated  by  it  l)efor» 
the  same  could  be  determined  by  this  court 

"Wherefore    plaintiff    prays    this   lioiiorM« 
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court  to  iasne  a  peremptory  writ  ot  mandamns 
requiring  and  compelling  said  defendant  to  com- 
ply with  his  statutory  duty  in  the  premises,  and 
to  either  draw  a  warrant  in  favor  of  plaintiff 
on  the  county  treasurer  of  McClain  county 
against  the  highway  construction  fund  of  aaii 
county,  and  submit  the  same  to  J.  E.  Colbert, 
chairman  of  the  board  of  county  commissionei^, 
for  his  signature,  or  that  he  deliver  to  J.  E. 
Colbert,  chairman  ot  said  board,  the  warrant 
book  containing  the  blank  warrants  used  in 
drawing  warrants  against  the  state  highway 
construction  fund,  so  that  the  said  X  E.  Col- 
bert may  prepare  said  warrant  in  proper  form 
and  sign  the  same,  and  when  such  warrant  is 
prepared  and  signed  by  J.  E.  Colbert,  chair- 
man of  the  board  of  county  commissioners,  that 
the  defendant  attest  the  same  aa  county  clerk, 
and  deliver  it  to  plaintiff,  as  required  by  law, 
and  for  such  other  and  further  relief  as  may 
be  just  and  proper  in  the  premises.' 

"B.  B.  Clark,  Plaintiff." 

An  alternative  writ  of  mandamns  was  Is- 
sued by  this  court  on  the  14tli  day  of  Decem- 
ber. 1921,  which  was  duly  served  on  the  de- 
fendant, who  made  his  retnm  to  the  alterna- 
tive writ,  which  is  set  out  in  bis  answer.  He 
complaliu  because  two  members  of  the  board 
of  connty  commissioners  attempted  to  allow 
the  claim  on  October  25,  1921,  and  then 
m^kes  the  following  admission: 

"V.  That  on  November  8,  1921,  the  board  of 
connty  commissioners  attempted  to  reallow  said 
claim  of  B.  E.  Clark  in  the  sum  of  $11,700; 
that  from  said  action  Arthur  Small,  a  ta^ay- 
er,  lodged  his  appeal  to  the  district  court  with- 
in 20  days,  and  said  appeal  is  still  pending; 
that  within  20  days  from  said  November  8th 
eight  other  taxpayers  of  McClain  county  lodged 
a  similar  appeal  to  th*  district  court,  after  a 
written  demand  had  been  served  on  the  county 
attorney  to  appeal,  signed  by  23  freeholders 
of  Mc<3ain  connty,  OkL,  and  said  county  at- 
torney had  declined  and  refused  to  appeal; 
that  said  appeal  is  still  pending  in  the  district 
court— an  it  which  will  show  by  exhibits  at- 
tached hereto." 

In  the  seyentb  paragraph  ot  his  answer  de- 
fendant states: 

"VII.  Defendant  further  states  that  he  was 
served  with  a  restraining  order  on  October  27th 
commanding  him  to  refrain  from  issuing  any 
warrant,  and  that  said  restraining-  order  was 
not  dissolved  nntn  November  10,  1921." 

By  Oie  other  parts  of  his  answer  he  con- 
tends that  this  conrt  does  not  have  original 
jurisdiction  In  this  mandamus  proceeding. 

We  are  at  a  loss  to  understand  In  what  way 
the  restraining  order  issued  October  27, 1921, 
Which  be  says  was  dissolved  on  November  10, 
1921,  prevented  this  defendant  from  per- 
forming his  official  duty  or  constitutes  any 
defense  to  this  action  which  was  not  institut- 
ed until  December  12,  1921.  Neither  is  It 
material  whether  the  attempt  on  the  part  of 
two  members  of  the  board  of  count;  com- 
'  mlssioners  to  allow  the  claim  on  October  25, 
1921,    was   legal   or   illegal.     The    petition 


WARNEB 
P.) 


931 


shows  the  action  of  the  board  of  county  com- 
missioners was  legal  when  they  did  on  No- 
vember 8,  1921,  actually  allow  the  claim  In 
the  sum  of  $11,700. 

There  are  only  two  questions  presented  in 
the  argument  and  brief: 

[1]  First  That  this  court  Is  without  orig- 
inal Jurisdiction  In  a  mandamus  proceeding 
of  this  kind. 

In  State  ez  reL  Freeling,  Atty.  Gen.,  t. 
Boss,  76  Okl.  11, 183  Pac.  918,  this  court  said 
In  paragraphs  1  and  2  of  the  syllabus: 

"1.  The  power  of  the  Supreme  Court  to  grant 
mandamus  and  to  hear  and  determine  the  some, 
as  authorixed  by  section  2,  art.  7,  Constitution, 
will  be  exercised  only  when  the  questions  in- 
volved are  publid  juris,  or  when  some  unusual 
situation  exists,  whereby  not  to  entertain  Ju- 
risdiction would  work  a  great  wrong  or  result 
in  a  practical  denial  of  justice. 

"2.  Where  an  action  in  mandamus  has  been 
brought  by  the  state  on  the  relation  of  the  At- 
torney (Jeneral  against  a  county  superintendent 
of  public  instruction  in  the  district  court  bay- 
ing  Jurisdiction  to  compel  the  performance  of 
a  ministerial  duty  arising  under  section  2,  art. 
7,  c.  219,  Session  Laws  1913,  and  such  court 
erroneously  holds  that  the  parties  have  a  reme- 
dy at  law  by  appeal,  and  refuses  to  entertain 
jurisdiction,  and  the  effect  thereof,  -if  an  ap- 
peal therefrom  were  prosecuted  to  this  court, 
would,  in  the  ordinary  course  of  the  law,  be 
to  work  great  delay  in  the  opening  of  the  pub- 
lic schools  of  the  affected  districts,  the  Sn- 
preme  Court  will  entertain  and  exercise  ita 
original  jurisdiction  by  mandamns,  so  as  to 
prevent  a  denial  of  Justice." 

The  plaintiff  In  his  brief  says: 

"*  •  *  All  men  are  agreed  that  the  pub- 
lic schools  are  foremost  in  importance  to  the 
community,  state  or  nation.  In  this  case  we 
urge  this  court  to  take  jurisdiction  because 
the  delay  that  would  follow  from  proceeding  in 
the  district  conrt  would  result  in  the  withdraw- 
al of  the  sum  of  $100,000  federal  aid,  and  the 
consequent  loss  to  McCSain,  Grady,  Kiowa,  and 
Oklahoma  counties  and  the  state  of  Oklahoma 
of  a  great  bridge  across  the  Sonth  Canadian 
river.  Good  roads  and  good  bridges  are  second 
only  in  importance  to  good  schools.  For  30 
years  the  treacherous  South  Canadian  river 
has  successfully  defied  the  connties  along  its 
path  to  build  bridges  that  would  withstand  iCi 
sand  and  wares.  Now  foar  great  connties  of 
this  state  have  joined  together,  obtained  fed- 
eral aid,  and  appropriated  money  suflScient  to 
construct  a  magniJGcent  bridge  across  this 
stream.  This  bridge  will  be  on  a  great  federal 
highway.  In  times  of  peace  the  citizens  of  the 
republic,  from  the  Great  Lakes  to  the  Gulf,  may 
pass  to  and  fro  over  this  bridge  without  charge, 
whether  on  business  or  on  pleasure,  and  in 
times  of  war  this  win  be  a  military  highway, 
over  which  the  soldiers  of  the  republic  and 
the  munitions  of  war  may  pass  on  the  way  to 
the  country's  defense." 

[2,  81  It  Is  common  knowledge  that  good 
roads  with  bridges  across  the  streams  Inter- 
sected by  such  roads  are  potent  factors  in 
drlllzation,  commerce,  and  general  prosper- 
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Ity.  We  read  to  the  early  history  of  this  coun- 
try that  the  American  Indian  in  his  then  ex- 
isting state  was  a  savage..  He  lived  in  wlg- 
wams,  built  no  roads  or  bridges,  but  fol- 
lowed a  traU  through  the  forests.  It  is  to 
be  hoped  that  our  Anglo-Saxon  civilization 
will  not  return  to  the  conditions  prevailing 
among  the  aborigines  at  the  time  the  fore- 
fathers landed  at  Plymouth  Rock. 

The  petition  states  facts  which  show  the 
guestlons  involved  are  publlcl  juris.  The  pe- 
tition also  shows  that  an  unusual  situation 
exists  whereby  not  to  entertain  Jurisdiction 
would  work  a  great  wrong  and  result  In  a 
practical  denial  of  Justice.  The  public  Is  in- 
terested in  the  erection  of  a  bridge  across  the 
South  Canadian  river.  The  people  living  in 
the  counties  that  are  to  close  proximity  to 
the  place  where  the  bridge  is  proposed  to  be 
erected,  and  which  counties  are  called  upon 
to  help  pay  the  cost  of  the  erection  of  the 
bridge,  are  vitally  interested  In  procuring 
the  proposed  federal  aid.  If  this  court  did 
not  take  jurisdiction,  and  the  plalntlft  was 
compelled  to  resort  to  an  intermediate  court 
such  as  the  district  court,  and  there,  if  be 
obtained  a  writ  of  mandamus,  the  defendant 
could  appeal  to  this  court,  and  in  the  ordi- 
nary course  of  appeals,  before  the  case  could 
be  finally  determined,  the  proposed  federal 
aid  would  be  withdrawn.  TUs  would  amount 
to  a  denial  of  Justice.  Under  these  facts, 
this  court,  being  the  court  of  laat  resort, 
should  exercise  the  original  Jurisdiction  con- 
ferred upon  it  by  the  Oonstitntion. 

Not  being  willing  to  rely  on  the  original 
answer  filed,  which  raises  the  question  of  the 
right  of  this  court  to  take  Jurisdiction  of 
mandamus  proceedings  to  this  class  of  cases, 
on  December  14,  1921,  the  defendant  filed  his 
duly  verified  amended  answer,  which,  omit- 
ttog  the  caption  and  verification,  reads: 

"For  defendant's  first  amended  answer  he,  the 
said  J.  D.  Warner,  first  adopts  his  origtoal 
answer  as  a  portion  of  this  amended  answer, 
and  in  addition  thereto  states  that  he  has  been 
informed  and  believes  it  to  be  tme  that  the 
$15,000  referred  to  in  this  proceeding  or  the 
fll,700  so  referred  to  as  McClain  coimty's 
quota  for  the  building  of  a  bridge  involved  has 
been  secnred  by  private  subscription,  and  that 
the  withdrawal  of  the '$100,000  set  aside  by  the 
federal  government  in  no  wise  depends  upon 
the  result  of  the  court's  action  in  this  case, 
nor  upon  the  issuance  of  the  warrant  for  $11,- 
700  by  J.  D.  Warner,  county  clerk  of  McClain 
county.  J.  D.  Warner." 

[4]  If  the  defendant  had  a  personal  or  pe- 
cuniary toterest  in  this  action,  it  might  not 
be  proper  to  crlticlEe  him  for  grasping  at 
straws  or  resorting  to  technicalities  In  order 
to  win.  This  defendant  assumes  the  posi- 
tion of  acting  with  the  utmost  honesty  of 
purpose  to  protecting  McClaln  county  and  Its 
citizens  from  the  payment  of  this  claim 
which  had  already  been  allowed  by  the  board 
of  county  commissioners.  He  asks  this  court 
to  refuse  to  take  jurisdiction  on  what  he 


states  on  his  information  and  belief.  If  Urn 
toformation  is  not  to  accord  with  the  facts, 
and  this  court  refused  to  assume  Jurisdic- 
tion, it  might  result  to  the  federal  aid  to  the 
extent  of  $100,000  betog  lost  to  the  counties 
interested  and  the  public.  But,  admitting  the 
facts  to  be  that  some  of  the  good  citizens  of 
McClato  county,  realizing  the  need  of  the 
bridge  and  the  benefits  to  be  derived  there- 
from, have  pledged,  by  subecriptlon,  the 
amount  needed  to  prevent  the  withdrawal  of 
the  proposed  federal  aid,  these  facts  do  not 
defeat  the  jurisdiction  of  this  court.  Sudi 
citizens  should  be  commended  for  their  pa- 
triotic act  in  coming  to  the  aid  of  their  coun- 
ty to  prevent  an  tojustice  being  done  the  pub- 
lic, and  not  punished  by  a  denial  of  Justice. 
If  this  has  been  done,  it  was  made  necessary 
because  the  defendant  arbitrarily  refused  to 
perform  his  plato  official  duties  under  bis 
oath  of  office. 

[S,  II  His  duty  is  dearly  outlined  to  Bo- 
dtoe.  County  Clerk,  v.  McDaniel  Auto  Co. 
(Okl.)  170  Paa  899.  Paragraphs  2  and  3  of 
the  syllabus  read: 

"2.  When  a  claim  against  the  county  haa 
been  presented  to  and  allowed  by  the  board  of 
county  commissioners,  the  attesting  by  the 
county  clerk  of  a  warrant  drawn  in  paym^t 
thereof  is  a  purely  ministerial  act  as  to  which 
there  is  no  discretion,  and  it  is  the  legal  duty 
of  the  clerk  to  attest  the  warrant  without 
regard  to  the  opinion  of  the  derk  as  to  the 
lawfulness  of  the  daim. 

"8.  If  the  county  derk  refuses  to  attest  a 
warrant  ordered  by  the  board  of  comity  com- 
missioners and  signed  by  the  chairman  Uiereof, 
in  payment  of  a  daim  allowed  by  such  board, 
the  daimant  may  compel  the  clerk  to  attest 
such  warrant  by  mandamus." 

The  defendant,  to  support  his  theory  that 
this  court  does  not  have  Jurisdiction,  cites 
Homesteaders  v.  McCombs,  24  Okl.  201,  108 
Pac.  «91,  38  L.  R.  A.  (N.  S.)  1000,  20  Ann. 
Cas.  181,  and  Mcmtgomery  v.  State  Biectlon 
Board,  27  Okl.  824,  111  Pac.  447.  It  is  un- 
necessary for  us  to  review  these  authorltlea 
or  even  comment  on  them.  They  have  been 
ably  distinguished  from  this  dass  of  casea 
by  Sharp,  J.,  in  State  ex  reL  Freeltog  ▼. 
Ross,  supra. 

[7]  The  defmdant's  second  proposition  Is: 

"That  an  appeal  has  been  taken  from  the  act 
of  the  board  of  county  commlBsioners  by  Ar- 
thur Small  and  eight  other  taxpayers  of  Mc- 
Clnin  county  and  that  the  county  derk  could 
not  issue  the  warrant  while  this  appeal  waa 
pending." 

The  right  of  the  taxpayer  of  a  county  to 
appeal  from  the  action  of  the  board  of  coun- 
ty commissioners  in  allowing  a  daim  depends 
upon  section  1640,  Revised  Laws  of  CAla- 
homa  1910,  as  amended  by  section  1,  c.  117, 
of  the  Session  Laws  1915,  p.  20S,  whidi  reads 
as  follows: 

•'From  all  dedsions  of  the  board  of  commis- 
sioners, upon  matters   properly  before   them. 
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tlierfr  shaQ  te  aBowed  an  appeal  to  the  district 
court  by  enj  persona  agirrieved,  including  the 
conrty  by  its  county  attorney,  npon  filing  a  bond 
xirith  snfficfent  penalty,  and  one  or  more  anre- 
ties  to  be  approved  by  tbe  connty  derk,  con- 
ditioned that  the  appellant  will  prosecnte  his 
or  her  appeal  with  oat  delay,  and  iwy  all  cost 
that  he  or  she  may  be  adjudged  to  pay  in  the 
said  district  court;  said  bond  shall  be  execut- 
ed to  the  county,  imd  may  be  sued  in  the  name 
of  the  county  upon  breach  of  any  condition 
therein:  Provided,  that  the  connty  attorney, 
upon  thei  written  demand  of  at  least  fifteen  (15) 
freeholders  of  the  county,  shall  take  an  appeal 
from  any  action  of  the  board  of  county  com- 
missioners when  said  action  relates  to  the  In- 
terests or  affairs  of  the  county  at  large  or  any 
portion  thereof,  in  the  name  of  the  coimty. 
when  he  deems  It  to  the  Interest  of  the  county 
so  to  do;  and  in  such  case  no  bond  shall  be  re- 
quired or  given  and  upon  serving  the  notice 
provided  for  in  the  next  section  the  county 
rlerk  shall  proceed  tbe  same  as  if  a  bond  had 
been  filed." 

This  section  makes  two  separate  And  dis- 
tinct provisions  for  pennns  to  take  appeals 
from  the  action  of  the  board  of  county  com- 
mlsaioners.  One  provides  for  an  appeal  by 
giving  a  bond,  tbe  other  provides  for  an  ap- 
peal without  bond.  Tbe  first  part  of  the 
section  says: 

"•  *  •  There  shall  be  allowed  an  appeal 
to  the  district  court  by  any  persons  aggrieved, 
indnding  the  county  by  its  county  attorney, 
upon  ffiing  a  bond  with  sufficient  penal^. 
•    •    • " 

TTnder  tUs  part  of  tbe  se<;tioni..onl7  per- 
sona who  are  aggrieved  may  appeal.  It  win 
be  necessary  to  define  the  Umltations  of  tbe 
word  "agRTieve"  in  order  to  determine  the 
right  of  a  citizen  or  taxx>ayer  of  tbe  county 
to  ax^)eal  from  the  action  of  tbe  board  of 
county  commissioners  In  allowing  a  dalm. 

[I]  Webster's  International  Dictionary  de- 
fines "aggrieved"  as  tolloiWB: 

"Adversely  affected  in  respect  of  legal  rights; 
suffering  from  an  infringement  or  denial  of  le- 
gal righto." 

Bouvler's  Law  Dlctlonair  defines  "ag^ 
grieved": 

"Having  a  grievance,  or  Buffered  loss  or  in- 
jury. The  parties  aggrieved  are  those  against 
whom  as  appealable  order  or  judgment  has  been 
entered.  One  cannot  be  said  to  be  aggrieved  un- 
less error  has  been  committed  against  him." 

A  person  cannot  be  said  to  be  aggrieved 
when  they  are  only  remotely  or  Indirectly  af- 
fected by  tbe  decision  or  action  of  the  board 
of  county  commissioners.  In  a  dvU  action 
the  persons  who  may  be  aggrieved  by  tbe  de- 
cision of  tbe  court  are  the  parties  to  the  ac- 
tion, the  real  pirtlcs  in  interest.  The  one 
aggrieved  is  the  one  against  whom  a  Judg- 
ment or  decision  is  rendered  or  order  made. 
It  would  not  be  contended  that  the  prospec- 
tive heir  ot  the  litigant  who  has  beeaOi  ag- 
grieved by  the  adverse  ruling  of  the  eonrt 
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oould  take  an  appeal  because  he  was  indl- 
rectlr  affected  by  the  Judgment,  in  that  his 
inheritance  would  be  thereby  diminished; 
neither  would  It  be  cobtended  that  the  credi- 
tor of  the  litigant  so  adversely  ruled  against 
by  the  court  could  apx)eal  because  It  dimin- 
ished his  chance  of  collecting  the  amount  due 
him  from  such  litigant  If  A.  B.  presented  a 
claim  to  the  board  of  county  commissioners 
for  110,000,  and  such  board  allowed  the  claim 
in  the  sum  of  $5,000,  A.  B.  would  be  ag- 
grieved and  could  appeal.  He  is  directly  af- 
fected by  the  action  of  the  board  of  county 
comraissloners,  but  neither  his  creditors  nor 
prospective  heirs  could  appeal,  although  the 
effect  may  eventually  be  that  the  creditors 
would  lose  $5,000  of  their  cUIms  against  A 
B.  or  the  prospective  heirs  may  eventually 
Inherit  an  estate  worth  $5,000  less  than  It 
would  have  been'  worth  had  the  full  amount 
of  A.  B.'s  claim  been  allowed. 

[9]  If  the  Legislature  had  Intended  to  say 
that  every  person  who  was  remotely  or  In- 
directly Interested  In  the  action  of  the  board 
of  county  commissioners  could  appeal  or  that 
every  citizen  or  taxpayer  of  the  county 
should  have  the  right  to  appeal  from  the  ac- 
tion of  tbe  board  of  county  commissioners, 
the  English  language  contains  sufficient 
words  to  clearly  express  this  intention.  But 
the  Legislature  has  wisely  provided  that  only 
those  aggrieved  may  appeal,  and  that  In- 
(Sndes  only  those  directly  interested  in  the 
action  or  dedslou  of  the  board  of  county 
commissioners.  If  each  taxpayer  or  each 
citizen  had  the  right  to  appeal  from  sudi  or- 
der allowing  a  claim,  it  would  be  almost  im- 
possible to  transact  the  business  of  the  coun- 
ty. A  person  In  furnishing  supplies  or  en- 
tering into  a.  contract  to  perform  service  toe 
the  county  would  be  taking  the  hazard  of 
some  person  who  might  through  splt^  or  any 
other  motive  take  an  appeal  from  the  action 
of  the  board  of  coimty  commissioners  In  al- 
lowing his  claim  and  his  money  would  thus 
be  held  up  indeflnltely.  It  ml^t  cause  him 
irreparable  loss  and  injury,  yet  the  only  con- 
dition of  the  b(Hid  required  under  the  above- 
quoted  statute  la: 

"  *  •  •  That  the  appellant  win  prosecnte 
his  or  her  appeal  without  delay,  and  pay  all 
cost  that  he  or  she  may  be  adjudged  to  pay  in 
the  said  district  court    •    •    • " 

In  Einealy  v.  Macklln  et  al,  67  Mo.  95, 
tbe  court  said: 

"A  purchaser  of  land'  at  execution  sale 
brought  suit  In  the  St.  Louis  drcnit  court  to 
have  a  deed  to  the  land  made  by  the  execution 
debtor  set  aside  as  fraudulent  Upon  a  hear- 
ing an  interlocutory  decree  was  entered,  find- 
ing the  issues  for  tbe  plaintiff,  and  providing 
that  the  deed  should  be  set  aside,  unless  the 
defendants  should,  within  a  time  fixed,  pay  into 
court  the  amount  of  the  execution  debt  and 
costs.  Thin  having  been  done,  plaintiff's  suit 
was  dismissed.  Thereupon  both  parties  ap- 
pealed to  the  general  term  of  the  circuit  coaH, 
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where  the  decree  was  rerersed  for  the  error 
of  the  coart  in  permittiiic  defendants  to  retain 
the  land  upon  paying  the  debt,  and  the  cause 
was  remanded.  Oliat  court  had  power,  if  it 
saw  fit,  to,  enter  such  a  decree  as  the  circuit 
court  should  have  entered.  Upon  appeal  taken 
by  the  plaintiff  from  the  judgment  of  the  gen- 
eral term,  held,  that  he  was  not  aggrieved  by 
that  Judgment,  and  had  no  right  to  appeal." 

In  X3y  T.  BVlsbie,  17  Cal.  250,  In  the  last 
paragraph  of  the  oplnicm  the  court  said: 

"The  objection  that,  as  the  order  directs  the 
injunction  only  upon  condition  that  an  under- 
taking be  executed  and  filed,  and  as  it  does  not 
appear  that  there  was  any  such  undertaking, 
the  defendants  are  not  'parties  aggrieved,'  and 
as  such  entitled  to  appeal,  is  untenable.  The 
parties  aggrieved,  within  the  meaning  of  the 
three  hundred  and  thirty-fifth  section  of  the 
Practice  Act,  who  are  entitled  to  appeal,  are 
the  parties  against  whom  an  appealable  order 
or  judgment  has  been  entered." 

In  Wiggin  T.  Swett,  6  Mete.  (Mass.)  194 
(89  Am.  Dec.  716)  the  first  paragraph  of  the 
syllabus  reads: 

"Party  aggrieved,  having  right  of  appeal  from 
decree,  is  one  whose  pecuniary  interest  is  di- 
rectly affected  by  the  decree;  one  whose  right 
of  property  may  be  established  or  divested 
thereby." 

In  Swackhamer  t.  Kline's  Administrator, 
25  N.  J.  Eq.  508,  the  second  paragraph  of  the 
syllabus  reads: 

"He  only  who  Is  aggrieved  by  such  order 
has  the  right  to  appeal;  and  a  party  aggrieved 
is  one  whose  pecuniary  interest  is  directly  af- 
fected by  the  decree,  or  whose  right  of  prop- 
erty may  be  established  or  divested  thereby." 

•  It  will  be  observed  that  the  two  cases  last 
above  cited  specifically  refer  to  the  party  ag- 
grieved as  being  the  one  "directly  affected." 
Webster's  International  Dictionary,  In  de- 
fining the  word  "directly,"  says: 

"In  a  direct  way;  without  anything  inter- 
vening; not  by  secondary,  bat  by  direct, 
means." 

In  11  Cyc.  600,  the  rule  Is  laid  down  in  the 
text  as  follows: 

"The  right  of  appeal  from  a  decision  audit- 
ing, settling,  and  directing  the  payment  of  de- 
mands against  the  county  only  extends  to  such 
persons  as  may  have  an  interest  in  the  claim 
and  who  feel  aggrieved  by  the  allowance  or  re- 
jection of  their  demand.  It  has  no  refereifce 
to  the  citizens  of  a  county  who  are  not  inter- 
ested in  the  allowance  of  the  claim.    *    •    •  " 

In  Hudson  et  aL  v.  Jefferson  County  Court, 
28  Ark.  359,  the  court  said: 

"In  allowing  or  disallowing  a  demand  against 
tiie  county,  an  appeal  lies  only  by  the  party 
interested,  and  not  by  citizens  who  are  not  in- 
terested." 

In  Moratli  t.  Gorham  et  al.,  11  Wash.  677, 
40  Pac.  129,  the  court  said: 


"Under  Laws  1898,  p.  202,  providing  that  any 
person  may  appeal  from  a  decision  of  the 
county  commissioners^  and  that  the  'party  ap- 
pealing'  shall  serve  notice,  etc.,  persons  in- 
terested in  a  claim,  who  feel  aggrieved  by  the 
dedsion  of  the  commissioners,  only  can  ap- 
peal and  not  taxpayers  generally." 

In  Iiawry  v.  Board  of  Com'rs  of  Snohomisb 
Co.  et  al.,  12  Wash.  446,  41  Pac.  190,  the  Su- 
preme Court  of  Washington  said: 

"As  stated  in  the  brief  of  appellant,  the  only 
question  for  discussion  and  determination  in 
this  case  is:  Will  an  appeal  lie  from  a  ded- 
sion or  order  of  the  board  of  county  commis- 
sioners with  respect  to  the  removal  of  the 
county  seat?  The  appellant  is  a  resident  and 
taxpayer  of  Snohomish  county,  and,  as  sncb, 
undertook  to  prosecute  an  appeal  from  an  order 
of  the  board  of  county  commissioners  of  that 
county  declaring  the  result  of  an  election  to 
remove  the  county  seat,  and  from  an  order  re- 
quiring the  removal  of  the  county  oflSces  to 
the  place  designated  by  the  board.  The  supe- 
rior court  dismissed  the  appeal,  on  motion  of 
the  defendants,  on  the  ground  that  the  reso- 
lution and  order  complained  of  were  not  ap- 
pealable. In  so  doing  the  appellant  contends 
the  court  erred.  He  insists  that  he  had  aa 
unquestionable  right  to  appeal,  under  the  act 
of  March  11,  1893  (Laws  1893,  p.  291),  which 
provides  that  'any  person  may  appeal  from  any 
decision  or  order  of  the  county  commissioners 
to  the  superior  court  of  the  proper  county.' 
This  language  is  very  broad  and  general;  and, 
if  it  must  be  literally  construed,  his  conten- 
tion must  necessarily  prevail.  But  we  do  not 
think  it  should  be  so  construed.  If  any  person 
may  appeal  from  any  decision  or  order,  every 
person  may  appeal,  and  we  think  there  must  be 
a  limit  somewhere.  In  reference  to  this  pro- 
vision, it  was  said  by  this  court,  in  Morath  ▼. 
Gorham,  11  Wash.  577,  40  Pac.  129,  that:  'A 
literal  construction  of  this  part  of  our  statute 
would  compel  us  to  hold  that  any  man  or  wo- 
man in  the  county  or  state,  or  elsewhere,  may 
appeal,  •  •  •  regardless  of  his  or  her  re- 
lation to  the  matter  in  controversy;  and  we  do 
not  think  the  Legislature  intended,  for  a  mo- 
ment, to  confer  such  an  unlimited  and  univer- 
sal right  of  appeal.  It  is  a  generally  under- 
stood proposition  of  law,  and  presumably  with- 
in the  knowledge  of  the  Legislature  when  they 
enacted  this  section,  that  no  one  but  a  party 
to  an  action  or  proceeding  can  prosecute  an  ap- 
peal from  a  judgment  or  decision  theretn. 
Haynes,  New  Trials  &  App.  c.  31.  And  we 
must  presume  that,  when  the  Legislature  said 
"any  person  may  appeal,"  they  meant  any  per- 
son who  has  properly  presented  a  matter  be- 
fore the  board  for  their  determination,  and  who 
is  dissatisfied  with  their  decision.'  This  whole 
statute  must  be  read  together,  in  order  to  as- 
certain the  legislative  intention;  and,  when  so 
read,  it  will  be  manifest  that  it  was  only  in- 
tended to  give  the  right  of  appeal  to  parties  to 
ordinary  proceedings  before  the  board,  or  to 
persons  directly  interested  therein.  The  words 
'party  appealing'  are  used  several  times  in  that 
portion  of  the  act  prescribing  the  manner  of 
taking  the  appeal,  which  strongly  tends  to  show 
that  it  was  the  intention  that  the  person  who 
appeals  must  be,  in  some  way,  a  party  to  the 
matter  in  controversy." 
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It  Is  dear  tbat  indirldual  taxpayers  do  not 
have  tbe  right  under  the  first  provision  of 
section  1640,  supra,  to  appeal  from  the  action 
of  the  board  of  county  commissioners  In  al- 
lowing claims  against  the  county.  Sudi  in- 
dividual citizens  or  taxpayers  as  such  are 
not  aggrieved  by  the  order. 

The  second  part  of  said  section  is  the  pro- 
viso. We  quote  the  part  of  said  proviso  nec- 
essary to  determine  how  individual  citizens 
or  taxpayers  may  appeal: 

"Provided,  that  the  connty  attorney,  npon  the 
written  demand  of  at  least  fifteen  (15)  free- 
holders of  the  connty,  shall  take  an  appeal 
from  any  action  of  the  board  of  county  commis- 
sioners when  said  action  relates  to  the  interests 
or  affairs  of  the  county  at  large  or  any  portion 
thereof,  in  tbe  name  of  the  county,  when  he 
deems  it  to  tbe  interest  of  the  county  so  to  do. 
•    •    •  •> 

Under  this  proviso  in  said  section  of  the 
statute  the  county  attorney  is  especially  del- 
egated as  the  gnardian  of  the  interests  of 
tbe  county.  If  he  should  not  be  fully  alert 
to  the  county's  interest  on  some  particular 
question,  15  fteebolders  may,  by  petition, 
call  taia  attention  to  the  particular  action  of 
the  board  of  county  commissioners,  which 
action  such  freeholders  think  has  jeopardiz- 
ed the  interests  or  affairs  of  the  county.  This 
section  then  provides  when  the  county  at- 
torney's attention  has  been  called  to  the  ac- 
tion as  therein  set  forth: 

u  •  •  •  That  the  connty  attorney  •  *  • 
shall  take  an  appeal  *  *  *  in  the  name  of 
the  county,  when  he  deems  it  to  tbe  interest  of 
the  connty  so  to  do.    •    •    •" 

We  are  unable  to  find  anything  in  this  pro- 
viso that  authorises  eight,  nine,  or  any  other 
ninnber  of  freeholders,  citizens,  or  taxpayers 
to  take  an  ai^al.  The  only  authority  grant- 
ed to  such  freeholders  is  to  petition  the  coun- 
ty attorney  to  appeal  in  the  name  of  the 
county  and  this  the  county  attorney  has  not 
seen  fit  to  do.  If  the  county  attorney  arbitra- 
rily and  without  cause  refused  to  perform  this 
duty,  such  petitioners  may  have  a  remedy  to 
compel  performance,  but  that  question  is  not 
before  us,  and  therefore  we  are  not  express- 
ing any  opinion  upon  it. 

In  Bodine  v.  McDaniel  Auto  C!o.,  supra,  it 
is  said: 

"  •  •  •  Section  1640,  Revised  Laws  1910, 
as  amended  by  chapter  117,  Session  Laws  1915, 
anthorises  appeal  from  all  acts  of  the  board  of 
county  commissioners  by  all  persons  aggrieved, 
including  the  connty  by  its  county  attorney.  In 
the  event  that  the  connty  attorney  refuses  to 
^peal  in  matters  in  which  the  connty  is  inter- 
ested, it  becomes  his  duty  to  do  so,  when  he 
deems  it  to  the  county's  interest,  npon  the  writ- 
ten request  of  15  freeholders  of  the  county. 
The  connty  derk  would  have  tbe  same  right 
as  any  other  citizen,  if  a  freeholder,  to  join  in 
snch  request  to  the  county  attorney.    As  a  citi- 


zen, he  would  have  the  authority  to  procure 
the  signatures  of  a  sufficient  number  of  free- 
holders and  enforce  an  appeal.  In  addition  to 
the  protection  thus  afforded  the  public,  it  is  al- 
so provided  in  section  8,  c.  186,  Session  Laws 
1918. 

The  deftodant  dtes  Bowles  t.  Neeley,  28 
Okl.  566,  116  Pac.  844 :  Harlow  v.  Board  of 
County  OommissionerB  of  Payne  County,  83 
Okl.  35.3,  125  Pac.  449;  Black  v.  Geissl^r,  68 
Okl.  335,  169  Pac.  1124;  and  Bodine  v.  Mc- 
Daniel Auto  Co.,  supra.  He  claims  these 
cases  support  his  theory  that  the  citizens  or 
freeholders  have  the  individual  right  to  ap- 
peal. We  do  not  agree  with  counsel  for  de- 
fendant We  have  already  quoted  from  the 
case  of  Bodine  v.  McDaniel  Auto  Co.,  and  it 
does  not  sustain  his  contention.  Neither  does 
the  case  of  Bowles  v.  Neeley,  supra.  This 
case  is  dealing  strictly  with  sections  702, 
704,  7413,  and  7414  of  Snyder's  Compiled 
Statutes  of  .Oklaluuna.  The  court  did  not 
have  under  consideration  section  1640,  supra. 

In  Harlow  v.  Board  of  County  Commis- 
sioners, supra,  tbe  court  did  not  hold  that 
the  individual  taxpayers  bad  the  right  of 
appeal,  but  In  the  latter  part  of  tbe  opinion 
It  said: 

"•  •  •  The  decision  In  the  last-mentioned 
case  was  made  by  this  court  without  consider- 
ing, and  without  having  oar  attention  called  to, 
Cummings  v.  Bd.  of  County  Commissioners  of 
Noble  County,  13  Okl.  21,  78  Pac  288,  with 
which  it  seems  to  be  in  some  respects  in  con- 
flict; bat,  if  we  assume  in  the  present  case  that 
plaintiff  has  tbe  right  of  appeal,  still  he  may 
maintain  this  action.    •    *    • " 

In  Black  V.  Oeissler,  supra,  this  court,  in 
the  last  part  of  the  opinion,  said: 

"Should  daims  for  said  alleged  illegal  ex- 
penses be  presented  to  and  allowed  by  the  board 
of  county  commissioners,  the  plaintiff  would 
liave  an  adequate  remedy  in  the  premises  by 
an  appeal  from  the  action  of  tbe  board  to  tbe 
district  court,  upon  giving  bond,  as  required  by 
section  1,  c.  117,  Session  Laws  1916,  p.  205, 
amending    section    1640,     Bev.    Laws    1910. 


In  the  foregoing  statement  Hardy,  J.,  who 
wrote  tbe  opini<n,  was  not  attempthig  to  de- 
fine and  outline  tbe  course  of  procedure  nec- 
essary to  take  in  i>erfecting  an  appeal  from 
the  action  of  the  board  of  county  commis- 
sioners. The  defendant  Gelssler  could  appeal 
by  circulating  a  petition  and  getting  15  or 
more  freeholders  to  sign  tbe  same  and  pre- 
sent it  to  tbe  county  attorney.  That  is  tbe 
method  outlined  by  section  1640,  supra.  It 
is  also  the  method  outlined  in  that  part  of 
tbe  opinion  we  liave  above  quoted  from  Bo- 
dine V.  McDaniel  Auto  Co.,  supra.  The  opin- 
ion does  not  even  purport  to  say  that  Oeiss- 
ler individually  has  tbe  right  of  appeal,  but 
it  says: 
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'    "The  plaintiff  would  have  an  adequate  remedr 
in  the  premises  bjr  an  appeal." 

Aa  has  already  been  pointed  out,  there  are 
two  separate  iffOTlsions  for  taking  an  ap- 
peal under  section  1640,  supra.  It  may  be 
contended  that,  because  reference  is  made  to 
the  giving  of  iMmd  as  required  by  said  sec- 
tion, this  is  decisive  of  the  individual  right 
of  appeal,  nils  does  not  necessarily  follow. 
Tbe  writer  of  the  opinion  was  only  saying 
that,  if  an  appeal  was  taken  in  any  way 
which  would  require  the  giving  of  a  bond, 
then  the  bond  should  be  given.  The  first  pairt 
of  aeetlon  1640,  snpra,  says: 

*****  There  shall  be  allowed  an  appeal 
to  the  district  court  by  any  persons  aggrieved, 
including  the  county  by  its  county  attorney, 
upon  filing  a  bond  with  sufficient  penalty. 
•    •    •  >• 

Oelsfiler  might  go  to  the  county  attorney 
and  request  him  to  appeal,  and  the  county 
attorney  decide  to  appeal  in  behalf  of  the 
county,  without  the  petition  of  15  freeholders 
as  specified  in  the  proviso,  and  tiien  it  would 
be  necessary  to  give  the  bond  provided  for 
in  said  section.  It  the  county  attorney,  on 
request  of  Qelssler,  api>ealed,  it  would  not 
be  inconsistent  with  the  first  part  of  section 
1640,  supra,  for  Gelssler  to  give  a  bond  to 
pay  the  costs  of  the  appeaL  The  attempted 
individual  appeals  of  the  eight  or  nine  tax- 
payers are  not  authorized  by  section  1640, 
snpra,  and  such  appeals  are  th»efore  a  nul- 
lity. 

[10]  Tbe  petition  of  the  plaintiff  stated  a 
cause  of  action  and  set  out  sufficient  facts  to 
give  this  court  jurisdiction  to  issue  the  al- 
ternative writ  of  mandamus.  The  avermmts 
ta  the  alternative  writ  are  sufilcient  to  au- 
thorize the  relief  sought  The  return  of  the 
respondent  to  the  alternative  writ  does  not 
state  a  defense;  therefore  the  peremptory 
writ  should  be  granted. 

In  Bodine  v.  Mcl>anlel  Auto  Co.,  supra, 
paragraph  1  of  the  syllabus  reads: 

"In  mandamus  proceedings,  where  the  aver- 
ments in  the  alternative  writ  are  sufficient  to 
authorize  the  relief  sought,  and  the  return  of 
the  respondent  does  not  state  a  defense,  it  is 
not  error  for  the  trial  court  to  grant  the  per- 
emptory writ  without  hearing  testimony." 

It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  by  this  court  that  th«  per- 
emptory writ  of  mandamus  be,  and  the  same 
is  hereby,  awarded  as  prayed  for.  The  de- 
fendant is  hereby  commanded  to  forthwith 
deliver  the  warrant  book  to  J.  B.  Colbert, 
chairman  of  the  board  of  county  commission- 
ers of  McClain  county,  for  lilm  to  draw  a 
warrant  in  favor  of  the  plaintiff  on  the  treas- 
urer of  McClain  county  against  the  highway 
construction  fund  of  said  county  for  the  sum 
of  $11,700,  and,  when  said  warrant  has  been 
signed  by  said  J.  E.  Colbert,  as  chairman  of 


the  board  of  county  commissioners,  and  pre- 
sented to  this  defendant,  that  be,  tbe  said  J. 
D.  Warner,  immediately  attest  said  warrant 
as  county  clerk  and  deliver  it  to  tbe  plaintifl 
as  required  by  law.  The  clerk  of  this  court 
is  hereby  authorized  and  directed  to  issiM 
the  peremptory  writ  of  mandamus  in  accord- 
ance with  this  Judgment  and  deliver  tbe  same 
to  the  slierlff  of  McClain  county  to  be  aiKved 
upon  the  defendant  according  to  law. 

PITCHFOBD,  V.  0.  J.,  and  JOHNSON. 
McNEltii,  EI/riNO,  and  KBNNAMBR,  J3„ 
concur. 


DANIELS  V.  STATE.     (No.  A-3899L> 

(Criminal  Court  of  Appeals  of  OUahoma. 
March  14,  1922.) 

(Svttaltu*  bv  BdiioHal  Staff.) 

Criminal  law  $=>l  130(4)— Jadgmeat  afflrneA 
where  no  brief,  and  no  prejaAclal  •mr  ay- 
pears. 
Where  plaintiff  in  error  has  filed  no  brief, 
and  when  the  case  was  called  for  final  snb- 
mission  it  was  submitted  on  the  Attorney  Qtat- 
erai's  motion  to  affirm  for  failure  to  prosecute 
the  appeal,  and  tbe  record  discloses  that  the 
proof  fully  sustains  the  allegations  of  the  in- 
formation,   finding    no    prejudicial   erroiv    tbe 
judgment  wUl  be  affirmed. 

Appeal  from  County  Court,  Tulaa  County : 
W.  B.  Williams,  Judge. 

Ora  Daniels  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  she  appeals.  Af- 
firmed. 

O.  A.  Morton,  of  Tulsa,  for  plaintifl  is  er- 
ror. 

Oeorge  F.  Short,  Atty.  Gen.,  and  B.  K 
Wood,  Asst  Atty.  Gen.,  for  the  State. 

PEB  CUBIAM.  This  is  an  appeal  from 
the  county  court  of  Tulsa  county,  wherein 
Ora  Daniels,  plaintiff  in  error,  was  convicted 
on  a  charge  that  she  did  have  in  her  posses- 
sion intoxicating  liquors,  to  wit,  40  gallons 
of  Choctaw  beer,  and  her  punishment  fixed 
at  a  fine  of  $100  and  confinement  for  60  days 
in  tbe  county  jail.  The  judgment  was  nai- 
dered  October  14,  1920,  and  the  appeal  fitol 
in  this  court  January  20,  1920. 

No  brief  has  been  filed  in  bduOf  of  tbe 
plaintiff  in  error,  and  when  tbe  case  was 
called  for  final  submission  it  was  submitted 
on  the  motion  of  the  Attorney  General  to  af- 
firm for  failure  to  prosecute  the  appeaL  An 
examination  of  tbe  record  discloses  that  the 
proof  on  the  part  of  the  state  fully  sustains 
the  allegations  of  the  information,  and,  find- 
ing no  prejudicial  error,  the  judgment  of  tbe 
lower  court  Is  afilrmed. 


^=>Fot  other  cases  see  same  topic  and  K£Y-MXmBER  in  aU  Key-Nuiubered  Ci4(esta  and  tndaxaa 
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Ex  parte  BLACK.    (No.  A-4227.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  10,  1922.) 

fBnUaiutlii  EiitoHdl  Staff) 

Habeas  corpus  ^=3l  10— Woman  charged  with 
murder  held  entitled  to  discharge  from  cus- 
tody on  ball. 

A  delicate  woman,  charjred  with  murder, 
and  confined  in  jail  not  constructed  in  a  man- 
ner to  aedttde  the  female  from  the  male 
prisoners,  who  could  not  be  -  accorded  a  trial 
for  a  number  of  months,  held  entitled  to  be 
discharged  from  castody  on  bail. 

Application  by  Martha  Black,  for  writ  of 
habeas  corpus,  for  discharge  from  custody  on 
ball.    Writ  allowed,  and  bail  flxed. 

S.  Tom  Eight,  of  Claremore,  for  peti- 
tioner. 

Bdgar  Anderson,  Co.  Atty.,  Of  Olaxemore, 
tor  respondent. 


PER  CURIAM.  The  petitioner,  Martha 
Black,  filed  In  this  court  on  the  4th  day  of 
March,  1922,  her  petition,  praying  that  a 
writ  of  habeas  corpus  Issue  for  the  purpose 
of  admitting  her  to  ball  from  the  castody  of 
J.  W.  Green,  sheriff  of  Rogers  county,  OW., 
\n  whose  custody  she  Is  by  order  of  a  com- 
mitment of  an  examining  magistrate  of  said 
county  on  the  charge  of  having  mnrdered  one 
Ed  Ardlnger. 

Petitioner  avers  that  she  is  not  guilty  of 
the  crime  of  murder  as  charged,  and  that 
the  proof  of  her  gtrilt  of  the  crime  of  mnrder 
Is  not  evident  nor  the  presumption  thereof 
great,  all  of  which  appears  from  the  tran- 
script of  the  evidence  taken  at  the  prelim- 
inary examination,  a  true,  correct,  and  cer- 
tified copy  of  which  is  attached  to  the  peti- 
tion. As  a  farther  ground  for  relief,  peti- 
tioner avers  that  she  is  a  frail,  weal^,  and 
very  nervous  woman ;  that  the  court  fund 
of  Rogers  county  is  virtually  exhausted  at 
this  time;  that  no  funds  are  available,  nor 
will  any  be  available,  until  after  the  1st  day 
of  July,  1922,  for  the  purpose  of  Impaneling 
a  trial  jury  In  the  district  court  of  said  coun- 
ty;  and  that  the  first  opportunity  that  can 
be  afforded  the  petitioner  for  a  trial  will  be 
the  Ist  of  September,  1922. 

As  a  return  to  the  writ  J.  W.  Oreen,  sher- 
iff of  Rogers  county,  states  that  the  petitioner 
was  placed  in  his  custody  on  the  23d  day  of 
February,  1922,  on  a  commitment  Issued  out 
of  the  Justice  of  the  peace  court  of  J.  E.  Long 
of  said  Rogers  county  after  a  preliminary 
examination  before  said  Justice  wherein  the 
petitioner  was  charged  with  the  mardw  of 
one  EM  Ardlnger,  and  a  copy  of  the  commit- 
ment is  attached  to  the  return. 

The  cause  was  submitted  on  the  6th  day  of 
March,  1922,  at  which  time  both  counsti  for 
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the  petitioner  and  for  the  respondent  ap^ 
peared  and  presented  able  arguments  on  the 
facts,  and  In  addition  thereto  the  court  heard 
statements  of  counsel  concerning  the  condi- 
tion of  the  court  fund  of  Rogers  county  and 
the  likelihood  of  affording  this  petitioner  an 
early  trial.  The  county  attorney  stated  that 
the  court  fund  was  practically  exhausted, 
and  that  the  petitioner  could  not  be  afforded 
a  Jury  trial  prior  to  the  beginning  of  the 
next  fiscal  year,  July  1,  1922. 

Considering  the  evidence  before  us  and 
the  admitted  fact  that  petitioner  cannot  be 
accorded  a  trial  in  Rogers  county  prior  to 
July  1, 1922,  also  the  further  statements  that 
the  Jail  of  said  county  is  not  constructed  in 
a  manner  to  seclude  the  female  from  the 
male  prisoners  in  said  Jail,  and  that  petition'' 
er  Is  a  delicate  woman,  the  conclusion  is 
reached  that  under  the  circumstances  she  is 
entitled  to  be  admitted  to  bail  on  the  charge ; 
and  for  reasons  stated  writ  is  allowed  and 
ball  fixed  in  the  sum  of  $25,000,  conditioned 
according  to  law  for  her  appearance  to  an- 
sv/ei  said  charge  in  the  district  court  of 
Rogers  county,  to  be  approved  by 'the  court 
clerk  of  Rogers  county,  and  upon  the  ex- 
ecution of  said  appearance  bond  and  notifica- 
tion thereof  by  the  court  clerk  the  sheriff 
shall  discharge  the  petitioner.  Martha  Black, 
from  his  custody  on  said  charge. 


Ex  parte  DAUGHERTY  et  al.     (No.  A-«I65.) 

(Criminal  Court  of  Appeals  of  OUahom& 
March  8, 1922.) 

(8]/ttaiui   by   tAe   Court.) 
I.  Statutes  «=3l20(S)— Amended  Mt,  provM- 
Ing  for  trial  of  msnldpal  offenses  before  Jus- 
tioe  of  the  peaoe  or  the  conn|y  oonrt,  held 
unconstitutional  as  to  subject  and  title. 

Section  1  of  chapter  147,  Session  Laws  of 
1915,  as  amended  by  the  Sesrfon  Laws  of  1017, 
p.  190,  providing  for  the  trial  of  munidpal 
otFenses  before  a  justice  of  the  peace  or  the 
county  court,  is  inoperatiTe,  as  being  in  con- 
flict with  section  67,  art;  6*  of  our  Constitu- 
tion, providing  that  every  act  shall  embrace 
but  one  subject,  which  shall  be  clearly  ex- 
pressed In  the  title. 

'2.  Mualdpal  corporations  «=»636— Statute  held 

not  to  confer  original  or  concurrent  Jurisdlo- 

tlon  of  municipal  offenses  on  Justices  of  the 

peace,  or  county  courts,  nor  to  provide  the 

means  of  taking  change  of  venue. 

Eeld,  that  this  section  of  the  statute,  as 

amended,  does  not  in  terms,  er  by  implication, 

confer   original   or   concurrent   jurisdiction   of 

municipal  offenses  upon  a  justice  of  the  peace 

court  or  the  county  court. 

(a)  This  amendment  is  not  germane  to  the 
subject  of  appeals  and  cannot  be  construed 
as  providing  a  means  of  talking  a  change  of 
vpnue  from  a  municipal  court  to  any  other 
court. 


4t=»Por  other  csms  see  same  topic  and  KB7-NUUBBR  In  all  Key-Numbered  DtceeU  and  Tndi 
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3.  Munielpal  corporations  9s>636— Polios  mag- 
Istrato  osanot  saforeo  psnalty  for  violation  of 
omtnanoo,  where  fine  may  exoesd  $20  and  ae- 
oussd  may  ba  Imprisoned  for  nonpayment. 

It  Is  beyond  the  power  of  a  police  ma^- 
trate,  as  the  law  now  exists  in  tiiis  state,  to 
enforce  a  penalty  for  the  yiolation  of  an  ordi- 
nanee,  where  the  punishment  may  be  a  fine  in 
excess  of  $20,  for  the  nonpayment  of  wliich 
the  accused  may  b«  imprisoned. 

4.  MunfclpaJ  corporations  <s=>638— Police  nag- 
latratescan  punish  summarily  without  Jury  for 
"petty  otfense,"  as  distinguished  from  "crime." 

Police-magistrates  may  punish  summarily 
without  a  jury  one  convicted  of  the  violation 
of  a  municipal  ordinance  amounting  to  a  mere 
"^etty  offense,"  as  distinguished  from  an  of- 
fense amounting  to  a  "crime"  within  the 
meaning  of  thei  Constitution. 

(a)  As  to  the  meaning  and  application  of 
the  term  "petty  offense"  and  "crime,"  see  the 
text  of  the  opinion. 

(Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Crime; 
Second  Series,  Petty  Offense.] 

In  the  matter  of  the  application  of  Mrs. 
Charles  Dangherty  and  J.  R.  Seed  for  a 
.  writ  of  habeas  corpus.    Writ  allowed,  and 
petitioners  ordered  discharged. 

John  S.  Burger  and  M.  Il  Opperud,  both 
of  Blackwell,  for  petitioners. 

Boy  W.  Cox,  City  Atty.,  of  Blackwell,  for 
the  State. 

• 

BESSEY,  J.  On  the  17th  day  of  Decem- 
b»,  1921,  a  complaint  was  filed  In  the  mnnic- 
ipal  court  of  the  city  of  Blackwell,  charging 
the  petitioners,  Mrs.  Charles  Daugherty  and 
?.  R.  Beed,  with  occupying  a  room  for  Im- 
moral purposes,  in  violation  of  Ordinance  No. 
210  and  amendments  thereto,  of  the  city  of 
Blackwell.  On  the  same  day  a  warrant  was 
issued  out  of  the  municipal  court,  upon  au- 
thority of  which  the  petitioners  were  arrest- 
ed and  brought  before  the  municipal  court, 
where  they  were  duly  arraigned  and  pleaded 
not  guilty.  On  that  day  the  petitioners  de- 
manded a  trial  by  Jury,  whereuiwn  the  mu- 
nicipal court  made  the  following  order: 

"Now,  on  this  3d  day  of  January,  1922,  de- 
fendants demanded  a  trial  by  Jury,  and  the 
above  cause  remanded  to  the  Justice  court  of 
B.  S.  Foster,  justice  of  the  peace  for  the  city 
of  Blackwell,  county  of  Kay,  state  of  Okla- 
homa.   B.  W.  Parkhurst,  Police  Judge." 

The  cause  was  set  down  for  trial  in  the 
Justice  court  on  January  3,  1922,  at  6  o'clock 
p.  m.  The  police  Judge  required  the  peti- 
tioners to  give  bond  in  the  sum  of  $60  each 
for  their  appearance  in  the  Justice  court 
These  bonds  were  accordingly  made  and  ap- 
in'oved.  The  cause  was  docketed  In  the  jus- 
tice court,  entitled: 

"City  of  Blackwell  v.  Mrs.  Oharlea  Daugher- 
ty and  J.  B.  Beed,  Defendanta." 


Following  the  caption  It  Is  recited: 

"This  cause  received  from  city  police  force 
by  change  of  venue  on  demand  of  jury  trial." 

The  cause  then  proceeded  to  trial  before 
a  jury  of  Biz  men,  resultiitg  In  a  rerdlct  of 
guilty,  assessing  the  penalty  at  a  fine  of 
$100  each  and  the  costs  of  the  action,  and 
Judgment  was  rendered  accordingly.  Upon 
the  failure  of  the  petitioners  to  pay  the  fine 
and  costs.  In  accordance  with  this  Judgment, 
a  commitment  was  Issued  by  the  justice  of 
the  peace,  pursuant  to  which  the  petlticnera 
were  incarcerated  In  the  city  jail  of  Black- 
weU.  The  petitioners  thereupon  applied  to 
this  court  for  a  writ  of  habeas  ooriHis,  set- 
ting up,  among  other  things,  that  Ordinance 
No.  210,  under  which  they  were  convicted, 
was  void,  and  that  E.  S.  Foster,  justice  of 
the  peace^  had  no  Jurisdiction  to  try  the 
cause. 

Doubtless  It  was  the  Intention  of  the  police 
magistrate  and  the  dty  attorney  to  carry  on 
this  prosecution  In  compliance  with  the  pro- 
visions of  chaptw  147,  Session  Laws  of  1915, 
entitled  "An  act  to  regulate  a]H)eal8  from 
Judgments  of  municipal  courts,  inrescriblng 
the  procedure  thereof,  and  repealing  all  laws 
in  confiict  herewith,"  as  amended  by  Houae 
BiU  No.  428,  Session  I/aws  1917,  p.  190.  Sec- 
tion 1  of  the  original  act  defines  the  temM 
"municipal  courts,"  and  defines  an  "otTenae" 
as  "the  doing  of  some  act,  or  the  failure  to 
perform  some  duty,  commanded  by  some 
municipal  ordinance,  •  *  •  for  the  vio- 
lation of  which  a  penalty"  is  Imposed.  Sec- 
tion 2  provides  for  an  aiq;>eal  from  the  mn- 
nlclpal  court  to  the  coimty  court.  All  the 
balance  of  the  16  sections  of  the  act  relate  to 
the  method  and  procedure  of  taking  an  ap- 
peal to  the  county  court  and  the  mode  and 
procedure  of  trial  on  appeal  in  the  county 
court  Section  8  of  the  original  act  provides 
that  the  case  shall  be  tried  on  appeal  in  the 
same  manner  that  It  should  have  been  tried 
before  the  municipal  court,  except  that  upon 
demand  of  either  party  a  jury  shall  be  call- 
ed to  try  the  Issues.  Section  14  of  the  orig- 
inal act  provides  that  any  person  convicted 
upon  appeal  shall  be  punished  by  snch  fine 
or  Imprisonment  or  both,  as  may  be  prescrib- 
ed by  ordinance.  Including  the  costs  in  all 
courte,  and  that  It  shall  be  a  part  of  the 
Judgment  that  the  defendant  stand  commit- 
ted to  the  dty  Jail  until  the  Judgment  be 
compiled  with,  and  that  the  defendant,  when 
so  conmmittcd,  shall  be  credited  at  the  rate  of 
$1  per  day  upon  the  fine  and  coats  ao  aaseas- 
ed  against  him. 

[1, 2]  Section  1  of  the  amendatory  act  (Ses- 
sion Laws  1917,  p.  190)  is  as  followa: 


"The  term  'municipal  courts,'  as  herein 
is  hereby  defined  to  mean  and  Include  all  coniti 
of  the  state  of  Oklahoma,  organized  and  ex- 
isting in  the  various  towns  and  cities  thereof. 
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tbat  Shan  have  and  poasesB  luder  the  Con- 
stitution and  laws  of  the  state,  original  juris" 
diction  to  hear  and  determine  offenses  against 
ordinances  of  ntanidpalities,  and  offense  is 
hereby  d^ned  to  mean  the  doing  of  some  act 
prohibited,  or  failure  to  perform  some  duty 
commanded  by  the  muniapal  ordinances,  and 
for  the  violation  of  which  a  penalty  or  punish- 
ment is  provided.  It  is  further  provided  that 
in  the  trial  of  all  cases  in  said  municipal  court 
where  the  offense  as  defined  by  the  city  or- 
dinances is  punishable  by  a  fine  only,  the  de- 
fendant shall  be  tried  without  a  Jury,  bnt  in  all 
cases  where  the  defendant  is  charged  with  the 
violation  of  a  city  ordinance,  and  where  said 
offense  may  be  punishable  by  imprisonment, 
the  defendant  shall  be  entitled  to  a  trial  by  a 
jury  ia,  the  justice  of  the  peace  court  within 
said  d^,  or  In  the  county  court  of  said  coun- 
ty, as  the  case  may  be,  and  it  shall  be  the 
duty  of  the  city  attorney  to  prosecute  said 
offense  in  such  justice  of  the  peace  or  the 
county  court  in  the  name  of  the  city,  said  jury 
to  be  drawn  and  selected  in  the  justice  court 
in  the  same  manner  as  provided  by  law  for 
juries  in  said  justice  of  tiie  peace  courts,  and 
each  juryman  shall  receive  fifty  (50)  cents  per 
day  for  each  trial,  same  to  be  taxed  as  costs 
in  the  case  and  jury  trials  in  the  county  court 
to  be  conducted  in  all  respects  the  same  as 
now  provided  therein.  All  fines  collected  by 
the  justice  of  the  peace  or  county  court  in 
the  trial  of  anch  cases  shall  be  paid  to  the  dty 
treasurer  and  his  receipt  taken  therefor,  and 
all  such  fines  shall  be  credited  to  the  genera] 
fund  of  such  dty:  And,  provided  further,  that 
when  any  person  is  arrested,,  charged  with  an 
offense,  as  herein  defined,  he  shall  be  taken 
forthwith  before  the  municipal  judge,  the 
county  judge  or  some  justice  of  the  peace  hav- 
ing jurisdiction,  and  the  amount  of  his  bail 
Shan  be  fixed  and  an  opportunity  given  him  to 
make  such  bail  and  such  judge  or  justice  of  the 
peace  shall  admit  said  defendant  to  bail  in  the 
amount  and  manner  provided  by  the  ordinance 
of  said  dty." 

Section  1  of  article  6  of  the  special  charter 
of  the  dty  of  Blackwell,  effective  December 
1, 1917,  is,  in  part,  aa  follows : 

"A  munidpal  court  Is  hereby  established  for 
the  dty  of  Blackwell,  and  to  preside  over 
said  court  there  is  hereby  created  one  munici- 
pal judge;  and  all  proceedings  coming  before 
the  munidpal  court  in  said  dty  shall  be  heard 
and  determined  by  the  municipal  judge.  Such 
court  shall  have  Jurisdiction  as  follows:  (1) 
To  have  original  Jurisdiction  to  hear  and  de- 
termine all  violations  of  the  ordinances  of  said 
dty  and  violations  of  this  charter;  (2)  Juris- 
diction in  proceedings  had  for  the  collection  of 
licenses,  fees,  and  other  revenues  aa  provided 
by  ordinance,  except  such  actions  as  may 
fall  within  the  exdusive  jurisdiction  of  other 
courts,  or  such  other  actions  for  violation 
of  city  ordinances  as  may  be  made  triable  be- 
fore other  courts  by  the  Constitution  and  laws 
of  the  state." 

Section  4  of  the  same  article  Is  as  follows: 

"It  is  hereby  made  the  duty  of  the  dty  at- 
torney in  all  cases  of  arrest  for  violatiun  of 
the  dty  ordinances  and  this  charter  to  imme- 


diately cause  to  be  filed  before  the  munidpal 
Judge  a  complaint  in  writing  against  such 
accused  person,  and  the  accused  person  must 
thereupon  be  arraigned  forthwith  before  the 
munidpal  judge  for  his  plea;  and  if  the  plea 
be  'not  guilty'  a  trial  of  the  accused  must  then 
be  had  at  once,  or  at  such  time  as  the  case 
may  be  continued  by  order  of  the  municipal 
Judge.  An  fines  collected  in  criminal  actions 
shaU  be  turned  into  the  dty  treasury." 

By  the  ordinances  of  the  city  of  Blackwell 
it  la  provided  that  one  found  guilty  of  occu- 
pying a  room  for  immoral  purposes  is  guilty 
of  a  misdemeanor,  and  shall  be  fined  in  any 
sum  not  exceeding  $100  and  the  costs  of 
prosecution.  By  statute  one  convicted  of  a 
misdemeanor  may,  npon  failure  to  pay  the 
fine  imposed,  be  imprisoned  one  day  for 
every  doUar  of  the  fine  and  costs  so  Imposed. 
Under  Die  drcamstances  here,  there  is  no 
statute  lodging  original  or  concorrent  juris- 
diction of  munidpal  offenses  with  a  justice 
of  the  peace  or  county  court,  unless  the 
amendatory  statute  (section  1,  Session  Laws, 
1017,  p.  180),  above  quoted,  confers  such  Ju- 
risdiction on  these  courts. 

The  petitioners  attack  the  validity  of  the 
ordinance  under  which  this  prosecution  was 
brought  and  the  validity  of  this  statute  for 
the  following  reasons: 

(1)  That  this  section  of  the  statute  is  un- 
constltntlonal,  void,  and  Ineffectual,  because 
the  snbject-ttiatter  treated  Is  foreign  to  and 
not  germane  to  the  title  of  the  act,  and  has 
no  connection  with  flie  object  of  the  balance 
of  Its  provisions,  in  vl(dation  of  section  67, 
article  5,  of  the  Constitution,  providing  tbat 
every  act  shall  embrace  but  one  subject, 
which  shall  be  dearly  expressed  in  the  title. 

(2)  That  this  section  of  the  statute  Is  in 
violation  of  section  8,  article  2,  of  our  Gon- 
stitution,  providing  that  justice  shall  be  ad- 
ministered without  sale  or  prejudice. 

(31  That  the  act  neither  by  its  terms  nor 
by  Implication  confers  original  or  concurrent 
jurisdiction  of  munidpal  offenses  up(m  a  jus- 
tice of  the  peace  or  county  court 

(4)  That  if  it  was  the  intent  of  the  Legisla- 
ture, by  the  passage  of  this  amendment,  to 
provide  a  method  of  taking  a  change  of  ven- 
ue or  transfer  of  the  cause  from  the  munici- 
pal court  to  a  Justice  of  the  peace  court  or 
the  county  court,  the  statute  is  Ineffectual 
for  tbat  purpose,  because  it  provides  for  no 
method  of  authenticating  and  transferring 
the  record  from  one  court  to  another,  and 
that  it  does  not  operate  to  modify  or  enlarge 
the  jurisdiction  of  either  court 

(5)  That  it  was  beyond  the  power  of  the 
police  magistrate  of  ttie  dty  of  Blackwell  to 
enforce  an  ordinance  providing  for  a  flue  of 
$100,  with  Imprisonment. 

The  object  of  this  law,  as  expressed  In  the 
title,  is: 

"An  act  to  regulate  appeals  from  judgments 
of  municipal  courts,  prescribing  the  procedure 
thereof." 
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Section  1  of  tbe  act  as  amended,  above 
quoted,  in  no  way  relates  to  appeals.  As  has 
been  stated,  all  of  the  other  sections  of  tbe 
act  are  germane  to  that  subject.  Section  67 
of  article  5  of  our  Constitution  la,  in  part,  as 
follows: 

"Bvery  act  of  the  Legislature  shall  embrace 
but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;  •  •  *  if  any  subject 
be  embraced  in  any  act  contrary  to  the  proyi- 
sions  of  this  section,  such  act  shall  be  Toid 
only  as  to  so  much  of  tbe  law  as  may  not  be 
expressed  in  the  title  thereof." 

To  sire  the  above  constitutional  limitation 
any  effect  whatever.  It  seems  dear  that  It 
must  be  made  to  apply  to  this  section  of  tbe 
statute,  the  object  of  wblcii,  by  no  implication 
or  process  of  reasoning,  can  be  construed  as 
effecting  appeals  frmn  municipal  courts. 
Pottawatomie  County  v.  Alexander  (OU. 
Sup.)  172  Pac.  436;  Smitb  t.  Bd.  of  Com.  of 
Garvin  County,  62  Okl.  120,  162  Pac.  463; 
liUsk  V.  SUrkey,  C3  OkL  794,  15S  Pac.  918; 
Johnson  v.  Orady  County,  60  Okl.  188,  150 
Pac.  497;  In  re  Coun^  Com'rs,  22  OkL  436, 
98  Pac.  557. 

Assuming,  for  this  argument,  that  this  sec- 
tion does  not  come  within  the  constitutioiial 
limitation  as  stated  above,  if  it  was  tbe  in- 
tention of  the  Legislature  to  exact  from  the 
accused,  as  a  condition  precedent  to  a  trial 
by  Jury,  that  the  accused  first  pay  the  Jury 
fees,  it  might  be  an  open  question  whether 
that  would  not  be  in  violation  of  section  6 
of  article  2  of  the  Constitution,  providing 
that  Justice  shall  be  administered  without 
sale  or  prejudice.  This  provision  is  broader 
than  most  constitutional  provisions,  and  was 
doubtless  designed,  among  other  things,  to 
accord  to  poor  persons  accused  of  an  offense 
every  right  and  advantage  possessed  by  those 
who  have  money  or  property.  Jeffrfes  v. 
State,  9  OkL  Cr.  573,  132  Pac  823.  But  since 
this  record  does  not  disclose  that  these  pe- 
titioners were  paupers,  or  that  because  of 
their  poverty  they  were  deprived  of  'any  con- 
stitutional right,  the  constitutlouality  of  this 
feature  of  the  statute  need  not  here  be  de- 
cided. 

The  proceedings  had  in  the  municipal  <!ourt 
and  in  the  justice  of  the  peace  court  show 
that  it  was  the  theory  of  both  these  magis- 
trates and  tbe  city  attorney  that  the  munici- 
pal court  alone  had  original  Jurisdiction  of 
the  olCense.  If  that  be  true,  bow,  then,  did 
the  Justice  of  the  peace  acquire  jurisdiction? 
The  act  nowhere,  in  terms  or  by  implication, 
confers  appellate  Jurisdiction  or  secondary 
Jurisdiction  upon  a  Justice  of  the  peace.  If 
the  act  confers  any  jurisdiction  at  all  upon 
a  Justice  of  the  peace,  it  must  be  original 
Jurisdiction.  We  cannot  assume  that  the 
Legislature  Intended  to  lodge  with  these  mag- 
istrates a  kind  of  split  or  divided  jurisdic- 
tion. In  tbe  abspnce  of  an  express  declaration 
to  that  effect.  The  language  of  the  act  indi- 
cates that  it  was  the  purpose  of  the  Legisla- 


ture that  In  an  cases  where  tbe  accused  onild 
be  tried  summarily  wiUioat  a  Jury  the  action 
should  be  commenced  and  prosecuted  to  final 
Judgment  In  the  municipal  court,  but  if  tbe 
action  was  one  In  which  tbe  accused  had  a 
right  to  a  trial  by  Jury  the  action  should  be 
commenced  and  prosecuted  to  final  Judgment 
before  a  justice  of  the  peace  or  county  court. 
The  language  of  the  amendment  does  not 
Justify  a  condusion  that  there  was  an  at- 
tempt made  here  to  authorize  a  change  of 
venue  from  one  court  to  another.  If  there 
was,  we  think  it  was  an  abortive  attempt. 
There  is  no  method  provided  for  authenticat- 
ing tbe  record,  and  conveying  it  to  the  Jus- 
tice or  county  court,  as  a  basis  for  Jurisdic- 
tion. Ordinarily,  changes  of  venue  are  tak- 
en from  one  court  or  district  to  another  hav- 
ing concurrent  Jurisdiction.  The  Jurisdiction 
of  these  magistrates  is  In  no  sense  concnr- 
rent  In  cities  having  special  charters,  a 
Justice  of  the  peace  or  the  county  court  la 
I  not  primarily  charged  with  or  responsible  for 
I  the  enforcement  of  municipal  regulatlonsi 
Both  are  otflcers  of  different  subdivisions  of 
tbe  state  government. 

Viewing  this  statute  from  the  standpoint 
of  the  police  magistrate  and  the  dty  attor- 
ney, they  seem  to  assume  that  the  police  mag- 
istrate had  original  jurisdiction  of  tbe  of- 
fense, and  that  later  he  was  empowered  to 
deputize  a  Justice  of  the  peace  as  a  kind  of 
assistant  or  referee  to  conclude  the  proceed- 
ings. The  jurisdiction  of  county  courts  and 
Justice  of  the  peace  courts  are  well  and  spe- 
I  dfically  defined  by  the  Constitution  and  the 
{ statutes,  and  this  section  of  the  statute  does 
not  operate  to  modify  or  repeal  the  laws  de- 
fining the  Jurisdiction  of  county  courts  or 
justice  of  the  peace  courts.  An  act  of  the 
Legislature  in  which  both  the  title  and  the 
text  of  the  act  pertain  to  matters  In  no  way 
germane  to  the  Jurisdiction  of  courts,  will 
not,  by  implication  or  judidal  construction, 
operate  to  modify  tbe  jurisdiction  of  estab- 
lished courts.  25  R.  0.  Ix  "Statutes— Mat- 
ters Germane  to  Subject,"  |  90;  also  sectlouB 
170  and  171. 

Another  statutory  incongruity  appears 
here.  Both  the  original  act  and  the  amend- 
ment thereto  provide  for  appeals  from  the 
municipal  court  to  the  county  court,  and  the 
amendment  attempts  to  lodge  in  a  state  court 
both  original  and  appellate  Jurisdiction  of 
munldpal  offenses.  In  this  case,  If  the  Jus- 
tice of  the  peace  had  original  Jurisdiction 
only,  and  not  concurrent  Jurisdiction  with 
tbe  police  magistrate,  the  appearance  of  the 
petitioners  in  the  justice  court  was  not  In 
pursuance  of  original  process  issued  out  of 
such  court,  but  was  in  pursuance  of  the  con- 
ditions of  a  bond  exacted  by  the  police  mag- 
istrate. Such  involuntary  appearance  would 
not,  in  our  Judgment,  be  sufBcIent  to  give  the 
Justice  court  original  Jurisdiction.  Our  Con- 
stitution and  statutes  provide  that  such  Ju- 
risdiction is  predicated  upon  a  verified  corn- 
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plaint  and  warrant  laaaed  by  tbe  Justice,  and ;  was  a  well-ccmsldered  caae.  In  which  three 
snch  coercive  invcdnntary  appearance  cannot ,  of  the  Justices,  Mr.  Justice  White,  Mr.  Jxifi- 
be  substituted  for  these  constitutional  and ,  tice  Harlan,  and  Mr.  Justice  Brown,  wrote 
statutory    requirements.      Considering    this!  separate  opinions,  giving  tlicir  separate  rea- 


sectlon  of  the  statute  from  all  of  its  several 
angles,  we  hold  that  it  Is  In  conflict  with  the 
Constitution,  because  its  provisions  are  not 
germane  to  Its  subject  or  the  general  purpose 
of  the  act,  and  tt  contains  inconsistent  and 
Irreconcilable  provisions.  Incapable  of  being 
enforced,  and  that  it  Is  Impossible  to  breathe 
Into  it  the  breath  of  life  by  any  means  of  ra- 
tional Judicial  construction. 

[S]  The  punishment  prescribed  by  this  or- 
dinance was  beyond  the  power  of  the  police 
magistrate  to'  enforce.  Under  the  law  as  It 
then  stood,  and  now  stands,  the  police  magis- 
trate was  the  only  magistrate  with  original 
Jurisdiction  to  try  municipal  offenses,  and 
since  the  punishment  prescribed  for  the  vio- 
lation of  this  particular  ordinance  may  be  a 


sons  for  the  conclusions  reached.    A  part  of 
the  <H>lDi<m  of  Mr.  Justice  Harlan  follows: 

"The  proposition  that  a  people  snbject  to 
the  foil  authority  of  the  United  States  for 
purposes  of  government  may,  under  any  cir- 
cumstances,  or  for  any  period  of  time,  long  or 
short,  be  governed  •  •  •  without  regard  to 
the  Constitution,  ia,  in  my  Judgment,  incon- 
sisteut  with  the  whole  theory  of  our  institu- 
tions." "No  tribunal  or  person  can  exercise 
authority  involving  life  or  liberty,  in  any  ter- 
ritory of  the  United  States,  organised  or  nnor- 
ganized,  except  in  harmony  with  the  Constitu- 
tioa." 

In  the  case  of  Oallan  v.  Wilson,  127  U.  S. 
S40,  8  Sup.  Ct  1301,  82  L.  Ed.  228,  Jamea  C. 
Callan  was  charged,  slong  with  others.  In 


fine  of  $100  and  costs,  with  imprisonment, ;  the  police  court  of  the  District  of  C<AuinUa 
under  the  former  rulings  of  this  court  the }  with  consphracy.  Upon  the  trial  Oallan  de- 
accused  had  a  constitutional  right  to  a  trial ;  manded  a  Jury,  which  was  refused,  and,  hav 


by  Jury  in  the  court  of  original  Jurisdiction. 
Ex  parte  Johnson  (OkL  Cr.  App.)  201  Pac. 
638 ;  Elz  parte  Bbchmann  (Okl.  Cr.  App.)  201 
Pac.  537;  Ex  parte  Monroe,  IS  OkL  Cr.  62, 
162  Pac.  238 ;  Ex  parte  Don,  13  Okl.  Cr.  287, 


ing  been  found  guilty  by  the  police  magis- 
trate, he  was  sentenced  to  pay  a  fine  of  $25. 
and  in  default  of  payment  to  eaft&c  imprison- 
ment for  a  period  of  thirty  days.  Callan  was 
released  by  the  United  States  Supreme  Court 


164  Paa  180;    Bix  parte  Gowniock,  13  Okl. ,  on  a  writ  of  habeas  corpaa.   Mr.  Justice  Bar- 
Cr.  298,  164  Pac.  ISO;   Ed  Franks  v.  City  of ,  lan,  speaking  for  the  court,  said; 
Muskogee,  14  Okl.  Cr.  891, 166  Pac.  492;  Mil- 


ler V.  State  (OU.  Or.  App.)  191  Pac.  1119; 
City  of  BlackweU  ▼.  Bursett,  14  Okl.  Cr.  682, 
166  Pac.  442 ;  Bx  parte  Joe  KUig,  18  OkL  Cr. 
61,  161  Pac.  1102.  It  was  held  by  this  court, 
in  the  case  of  Bx  parte  Johnson,  supra: 

"The  test  as  to  whether  or  not  the  accused  is 
entitled  to  a  jury  is  whether  or  Dot  the  punish- 
ment win  or  might  be  imprisonment,  or  a  fine 
and  costs  in  excess  of  $20  for  the  nonpay- 
ment of  which  the  aecvised  may  be  imprisoned. 
The  dividing  line  between  mere  petty  offenses 
that  can  be  tried  snmmarily  withont  a  Jury  and 
the  graver  offenses  of  a  criminal  character, 
where  the  accused  is  entitled  to  a  Jury,  must 
be  arbitrarily  made  at  some  point.  The  feder- 
al Constitotioa,  the  statutes  of  this  state,  and 
decisions  of  this  conrt  have  fixed  this  dividing 
Hne  at  a  penalty  of  $20,  Inclnding  costs." 

The  Supreme  Court  of  the  United  States, 
the  highest  court  of  the  land,  has  spoken  in 
no  uncertain  terms  on  this  question,  and  its  in- 
terpretation of  this  constitutional  question  Is 


"The  third  article  of  the  Constitution  pro- 
vides for  a  jury  in  the  trial  of  'all  crimes,  ex- 
cept in  cases  of  impeachment'  The  word 
'crime,'  in  its  more  extended  sense,  compre- 
hends every  violation  of  public  law;  in  a  lim- 
ited sense,  it  embraces  offenses  of  a  serious  or 
atrodons  character.  In  our  opinion,  the  provi- 
sion is  to  be  interpreted  in  the  light  of  the 
principles  which,  at  common  law,  determined 
whether  the  accused,  m  a  given  class  of  eases, 
was  entitled  to  be  tried  by  a  Jury.  It  is  not  to 
be  construed  as  relating  only  to  felonies,  or 
offenses  punishable  by  confinement  in  the 
penitentiary.  It  embraces  as  well  some  class- 
es of  misdemeanors,  the  punishment  of  which 
involves  or  may  involve  the  deprivation  of  the 
liberty  of  the  citizen.  It  would  be  a  narrow 
construction  of  the  Constitution  to  hold  that 
no  prosecution  for  a  misdemeanor  is  a  prosecn- 
tion  for  a  'crime'  within  the  meaning  of  the 
third  article,  or  a  'criminal  prosecntion'  with- 
in the  meaning  of  the  Sixth  Amendment" 

We  have  not  overlooked  the  fact  that  in 
the  case  of  In  re  Simmons,  4  Okl.  Cr.  662, 112 


binding  on  all  law-making  bodies  and  should  J  Pac.  951,  the  conrt  made  the  declaration  that, 
be  followed  by  this  and  all  other  courts.  The  where  an  act  committed  by  a  person  may 
case  of  Rasmussen  v.  U.  S.  (decided  by  the !  constitute  a  crime  against  the  state  and  a  dlf- 
Unlted  States  Supreme  Court  In  1905)  197  U.  ferent  petty  offense  against  the  city  ordl- 
S.  516,  25  Sup.  Ct  514,  49  I*.  Ed.  862,  was  a  nanre,  the  two  offenses  being  different,  the  of- 
case  Involving  the  right  to  trial  by  jury  of  fender  may  be  proceeded  against  under  either 
one  diarged  with  keeping  a  disorderly  house  the  city  ordinance  or  the  state  law,  or  both. 
in  the  territory  of  Alaska,  where  the  punish-  TMa  court  has  no  intention  of  departing  from 
ment  prescribed  by  law  was  fine  or  Imprls-  the  rule  as  thus  stated  in  the  Simmons  Case, 
onment  in  the  county  Jail.  The  Justices  all  but  the  question  of  what  constitutes  a  "petty 
concurred  In  the  conclusion  that  in  trials  for  offense"  was  not  well  considered  in  that  case, 
misdemeanors  in  Alaska  the  accused  had  a  and  this  court  has  subsequently  refused  to 
constitutional  right  to  a  trial  by  Jury.    This  follow  the  declaration  made  in  that  case  and 
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In  the  case  of  Oklahoma  City  v.  Spence,  8 
OM.  Or.  121,  126  Pac.  701,  to  the  effect  that, 
where  the  ordinance  provides  a  penalty  Im- 
posing a  fine  In  excess  of  $20,  with  imprison- 
ment, one  violating  It  could  be  punished  sum- 
marily by  a  police  magistrate,  without  a  Jury. 
On  the  contrary,  it  was  held  in  Ex  parte  Tom 
Johnson,  13  OkL  Cr.  30,  161  Pac.  1097,  in  an 
opinion  written  by  Presiding  Judge  Doyle, 
that  an  offense  under  a  city  ordinance  which 
is  also  made  a  misdemeanor  by  statute,  the 
punlstunent  for  which  is  a  fine  in  excess  of 
$20,  with  Imprisonment  for  the  nonpayment 
of  the  fine,  or  carrying  with  it  a  penalty  of 
imprisonment,  is  not  a  "petty  offense,"  and 
that  the  accused  in  sudi  a  case  has  a  right 
to  be  tried  by  a  Jury  In  the  court  taking  or- 
iginal cognizance  of  the  offense. 

[4]  We  know  of  no  certain  method  of  dis- 
tinguishing the  meaning  of  the  word  "crime" 
in  its  restricted  sense  from  the  term  "petty 
offense,"  except  by  the  severity  of  the  punish- 
ment prescribed.  There  are  many  grades  of 
assault,  ranging  from  simple  assault  to  mur- 
der or  rape,  and  while  a  police  magistrate 
may  liave  the  authority  to  punish  summarily 
for  simple  assault,  no  one  would  have  the 
temerity  to  claim  that  a  police  Judge,  as 
such,  could  determine  the  guilt  of  one 
charged  with  an  assault  to  kill  or  assault  to 
commit  rape.  Until  the  Legislature  makes 
other  adequate  provisions  directing  other- 
wise, in  accordance  with  the  Constitution, 
petty  offenses  only,  within  the  meaning  of 
the  federal  Constitution  and  our  Consulta- 
tion and  our  general  scheme  of  police  regula- 
tions, must  be  tried  in  municipal  courts. 

The  writ  is  therefore  allowed,  and  the  pe- 
titioners ordered  discharged. 

E>OTLB,  P.  J.,  and  MATSON,  J.,  ctMicar. 


SOUTHERN  PAC.  CO.  v.  ERICK80N. 

(Supreme  Court  of  Oregon.    Karch  7,  1922.) 

I.  EvIdMce  «=344l  (8)— Oral  promisM,  made 
before  exeoution  of  written  Instrument,  not 
oonsldered. 
Id  suit  to  enforce  speafic  performance  of 
a  contract  to  convey  a  right  of  way  to  a  rail- 
road, where  defendant  executed  a  bond  to  con- 
vey the  land,  reciting  that  the  railroad  could 
build  a  grade,  lay  ties  and  rails,  etc.,  oral 
promises,  made  by  the  plaintiH  to  the  defendant 
before  the  execution  of  the  bonds,  to  the  effect 
that  the  railroad  could  build  its  track  on  piles, 
and  that  it  would  complete  the  road  before  a 
certain  date,  etc.,  held  inadmissible,  as  varying 
a  contract  complete  on  its  face,  especially  in 
the  absence  of  fraud  or  mutual  mistake  in 
leaving  out  conditions  and  attempting  to  have 
the  instrument  reformed. 


2.  Speciflo  performance  «=s|l7— Alleflatioa 
held  suffloient  to  admit  proof  of  performance. 

In  action  by  railroad  for  specific  perform- 
ance of  bond  to  convey  a  right  of  way,  wherein 
defendant  agreed  to  convey  when  the  railroad 
had  completed  ita  line  between  certain  pointa, 
allegation  in  complaint  that  plaintiff  "fully  and 
completely  performed  each  and  every  covenant 
and  agVeement  on  their  part  to  be  kept  and 
performed,"  was  sufficient  to  admit  proof  that 
the  railroad  was  constructed  between  the 
points  required  by  the  bond. 

3.  Railroads  «=364(  I )— Obligation  to  bnili 
road  within  reasonable  time  Implied. 

Where  bond  to  convey  right  of  way  to  a 
railroad  on  its  completing  a  line  between  cer- 
tain points  contained  no  stipulation  as  to  the 
time  within  which  the  road  should  be  construct- 
ed, the  law  imported  into  the  contract  a  stip- 
ulation that  it  should  be  constructed  within  a 
reasonable  time. 

4.  Railroads  ®=>64(l)— Delay  In  ballding  roa4 
held  not  unreasonable. 

Where  bond  to  convey  right  of  way  to  rail- 
road, when  it  completed  the  construction  of  a 
railroad  between  certain  points,  stipulated  no 
time  within  which  the  road  should  be  con- 
structed, the  fact  that  the  road  was  not  com- 
pleted for  six  years  Aeld  not  to  indicate  any 
unreasonable  delay.  ° 

5.  Evidence  9==>20(2)— Common  knowledge  that 
railroads  are  built  on  borrowed  moa«y  se- 
cured by  mortgaoes. 

It  is  a  matter  of  common  knowledge  that 
few  railroads  of  any  considerable  length  are 
built,  except  on  money  borrowed  for  the  pur- 
pose and  secured  br  mortgages  on  the  road 
and  right  of  way. 

6.  Evidence  <3=>I0(2, 5)— Judicial  notlee  takea 
of  location  of  mountains  and  towns. 

Judicial  notice  will  be  taken  that  Buxton 
is  on  the  east  side  of  the  Coast  Range  Moon- 
tains  and  Tillamook  on  the  west  side,  and  that 
the  Coast  Range  is  of  considerable  altitude 
and  traversed  by  streams  and  cut  by  canyons. 

Department  1. 

Appeal  from  Clrcnlt  Court,  Tillamook 
County;   George  R.  Bagley,  Judge. 

Action  by  the  Southern  Pacific  Company 
against  Paul  Erickson.  Decree  for  plalntifT, 
and  defendant  appeals.    Affiimed. 

This  is  a  suit  to  enforce  a  spedflc  contract 
to  convey  real  estate.  The  plaintiff  declare* 
on  a  bond  executed  by  defendant  on  October 
23.  1906,  wherein  it  is  recited  that  whereas, 
the  Pacific  Railway  &  Navigation  Company 
desires  to  construct  a  line  of  railway  from 
Buxton,  in  Washington  county,  to  Tillamook. 
In  Tillamook  county,  and  whereas,  the  line 
as  surveyed  and  located  passes  through  the 
lands  of  Paul  Erickson  (which  lands  are  latw 
described  in  the  bond),  therefore  in  considera- 
tion of  the  construction  of  such  road  and  the 
sum  of  $1  Erickson  agrees  that  the  railway 
company  may  enter  upon  his  lands  for  the 


ftsFor  other  caaM  see  um*  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DlcesU  and  Ibdezea 
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purpose  of  constmctliig  tbe  railway;  that  It 
may  bnlld  a  grade  thereon,  lay  ties  and  rails 
upon  said  grade,  and  make  reasonable  use 
of  said  lands  for  tbe  pnipose  of  securing  ma- 
terials for  such  grading ;  and  that,  when  tbe 
railway  line  la  constructed,  Erlckson,  for  the 
consideration  before  mentioned,  wUl  convey 
to  tbe  railway  company  a  right  of  way  100 
feet  wide,  b^ng  60  feet  on  each  side  of  tbe 
track  of  the  railway  through  the  land  of 
Erlckson  which  Is  described  in  the  bond. 
It  la  alleged  that  within  a  reasonable  time 
and  In  compliance  with  the  terms  and  pro- 
Tiaions  of  said  contract  the  Pacific  Railway 
&  Navigation  Company  constructed  a  line  of 
railway  over  and  across  the  lands  of  defend- 
ant ;  that  on  June  23,  1916,  the  company  of- 
fered to  pay  to  defendant  the  sum  of  $1,  as 
specified  In  the  bond,  and  demanded  that  he 
convey  to  it  the  strip  of  land  included  In  the 
right  of  way;  but  the  defendant  failed  and 
refused,  and  still  refuses,  to  make  such  con- 
veyance to  said  company  or  to  its  successor 
In  Interest,  the  plaintiff  herein.  The  com- 
plaint avers  that  the  Padfla  Railway  &  Navi- 
gation Company  and  its  successor,  the  South- 
em  Pacific  Company,  have  fully  and  com- 
pletely performed  each  and  every  covenant 
and  agreement  on  their  part  to  be  kept  and 
performed,  other  than  tbe  payment  to  the  de- 
fendant of  the  sum  of  $1,  which  has  hereto- 
fore been  tendered  to  tbe  defendant  and  re- 
fused, and  which  the  plaintiff  brings  into 
court  for  the  defendant 

The  defendant  answered,  admitting  the  ex- 
ecution of  the  bond,  but  denying  generally 
the  performance  ot  the  contract,  and  by  way 
of  a  farther  and  separate  answer  alleged 
that  about  the  date  of  the  execution  of  the 
bond  the  Pacific  Railway  &  Navigation  Com- 
pany was  negotiating  with  the  defendant  and 
other  residents  of  Tillamook  county,  Dr.,  and 
an  agjreonent  had  been  entered  into  by  said 
company  and  various  residents  of  TlUamook 
county  by  which  the  latter  agreed  to  furnish 
tbe  company  a  right  of  way  for  its  railroad 
in  consideration  of  the  company's  construct- 
ing and  having  in  operation  Its  railroad  from 
Buxton,  in  Washington  county,  to  Tillamook. 
in  Tillamook  county,  on  or  before  December 
31,  1908,  and  that  In  order  to  carry  out  this 
agreement  various  residents  of  Tillamook 
county  subscribed  such  sums  as  they  several- 
ly agreed  to  pay  for  the  purpose  of  furnish- 
ing money  to  purchase  such  right  of  way. 
The  answer  further  states: 

"That  defendant  was  co-operatiag  with  said 
other  dtizeog  and  agreed  that,  instead  of  his 
paying  any  money  to  assist  in  pnrchaaing  said 
right  of  way,  he  would  furnish  a  right  of  way 
for  said  railway  over  and  across  his  said  lands, 
all  of  which  was  well  known  to  the  said  com- 
pany, and  its  officers  and  representatives,  and 
that,  80  knowing,  the  said  company,  through 
its  officers  and  representatives,  approached  the 
defendant  and,   as   a  farther  indncement  for 


defendant  to  furnish  a  right  of  way  for  said 
railroad,  promised  and  represented  to  the  de- 
fendant that  said  railroad  should  and  would  be 
constructed  by  said  company  on  or  before 
December  81,  1908,  and  that  said  road,  when 
oonstraoted,  should  be  constructed  across  de- 
fendant's said  lands  upon  piling,  and  that  the 
track  of  said  railroad  would  be  elevated  on 
piling  a  sufficient  height  so  that  stock  running 
on  defendant's  lands  might  pass  across  the  line 
of  said  right  of  way,  and  pasture  thereon,  and 
that  said  right  of  way  should  not  be  fenced,  so 
that  defendant  would  not  be  deprived  of  the 
use  of  his  said  lands  which  would  be  covered 
by  said  right  of  way,  for  purposes  of  pastur- 
ing, and  that  said  use  of  said  lands  for  said 
purposes  was  and  is  a  valuable  matter.  That 
in  consideration  of  all  the  foregoing  represen- 
tations and  agreements,  and  not  otherwise,  the 
defendant  executed  the  instrument  set  out  in 
plaintiff's   complaint. 

"That  said  Pacific  Railway  &  Navigation 
Company  wholly  failed  and  neglected  to  con- 
struct and  have  In  operation  its,  or  any,  line 
of  railroad  from  Buxton,  Washington  county, 
Oregon,  to  Tillamook,  Tillamook  county,  Ore- 
gon, on  or  before  December  31,  190S,  or  for  a 
long  period  of  time  thereafter,  to  wit,  for  a 
period  of  more  than  twO  years,  and  that  there- 
by said  company  failed,  neglected,  and  refused 
to  furnish  and  give  to  defendant  as  a  consid- 
eration for  his  undertaking  to  grant  to  said 
company  a'  right  of  way  for  its  railroad  over 
his  said  lands.  That  when  said  company  failed 
to  have  its  line  of  railway  as  aforesaid  con- 
structed and  in  operation  on  or  before  Decem- 
ber 31,  1006,  the  defendant  notified  said  com- 
pany that,  by  reason  of  its  failure  in  that  be- 
half, defendant  would  refuse  to  execute  a  deed 
for  said  right  of  way  to  said  company,  that 
defendant  would  require  the  payment  to  him 
of  the  reasonable  value  of  said  lands  covered 
by  said  right  of  way  in  the  evefit  said  right 
of  way  should  be  used  by  said  company;  and 
the  defendant  thereafter,  from  time  to  time, 
demanded  of  said  company  that  it  pay  defend- 
ant the  reasonable  value  of  said  right  of  way, 
or  to  abandon  the  same,  and  that  said  demand 
was  made  not  otily  of  said  company,  but  of  the 
plaintiff  herein,  after  plaintiff  had  taken  post- 
session  and  begun  its  use  of  said  right  of  way. 
"That  said  company  afterwards  constructed 
and  operated  over  defendant's  lands  the  line 
of  railroad,  but  without  the  consent  ot  this  de- 
fendant; that  said  railway  was  constructed 
over  defendant's  lands  upon  piling,  and  the 
railway  was  so  constructed  that  defendant's 
cattle  could  pasture  on  the  lands  covered  by 
the  right  of  way  which  the  plaintiff  is  demand- 
ing to  have  conveyed  to  it;  that  said  company, 
and  the  plaintiff,  made  no  attempt  to  fence  any 
right  of  way  across  defendant's  lands  for  a 
long  period  of  time,  to  wit,  not  until  on  or 

about  the  day  of  July,  1916,  and  they 

never  interfered  in  any  way  with  the  defend- 
ant's use  of  his  said  lands  for  pasturage,  or 
otherwise,  except  by  the  construction  of  said 
railway   on   piling  as  herein  alleged,  tmtil  on 

or   about   the  r  day  of  September,  1915, 

when  plaintiff  began  to  make  a  fill  along  Its 
said  railway  on  defendant's  lands,  and  since 
that  time  said  company  and  the  plaintiff  have 
caused  a  large  epibankment  to  be  built  upon 
the  line  of  its  said  railway  over  plaintiff's  [de- 
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fendaot's]  lands,  coTcrisg  a  space  along  said 
railway  of feet  in  width." 

Then  follow  allegations  to  the  effect  that 
the  plaintiff  has  been  continuously  in  pos- 
fiesBion  of  all  the  land,  except  that  occupied 
by  the  embankment,  ever  since  the  execution 
of  the  bond.  There  was  a  prayer,  either 
that  the  suit  be  dismissed,  or  that  the  court 
should  proceed  as  upon  condemnation  and 
assess  defendant's  damages  on  account  of  the 
taking.  The  new  matter  was  put  at  issue  by 
a  reply.  The  cause  came  on  for  trial,  and 
findings  and  a  decree  were  made  and  render- 
ed In  favor  of  plaintiff,  and  substantially  In 
accordance  with  the  allegations  of  the  com- 
plaint, from  which  decree  the  defendant  ap- 
peals. , 

H.  T.  Botts,  of  Tillamook  (Botts  &  Wins- 
low,  of  Tillamook,  on  the  brief),  for  appel- 
lant. 

Alfred  A.  Hampson,  of  Portland  (Ben  C. 
Dey  and  A.  C.  Spencer,  both  of  Portland, 
Johnson  &  Handley,  of  Tillamook,  and  W. 
A.  Bobbins,  of  Portland,  on  the  brief),  for 
respondent. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).'  [1]  We  cannot  consider  the  alleged 
oral  promises  made  by  the  plaintiff  at  the  time 
or  before  the  time  the  bond  was  executed.  To 
do  so  would  be  to  vary  a  contract  complete 
on  its  face  by  introducing  conditions  which 
it  did  not  contain  when  executed.  This  is 
especially  the  case  where  there  is  no  charge 
of  fraud  or  mntaal  mistake  in  leaving  out 
certain  conditions,  and  no  attempt  to  hare 
the  instrument  reformed  in  accordance  with 
wliat  is  now  claimed  to  have  been  the  actual 
agreement  of  the  parties. 

[2-5]  The  complaint  alleges  that  plaintiff 
and  Ks  predecessor  in  interest  "have  fully 
and  completely  performed  each  and  every 
covenant  and  agreement  on  their  part  to  be 
kept  and  performed,"  whidi  is  sufficient  to 
admit  proof  that  they  constructed  and  com- 
pleted the  line  of  railroad  from  Buxton  to 
Tillamook,  as  required  by  the  bond.  As 
there  was  no  stipulation  a*  to  the  time  with- 
in which  such  road  should  be  oonstmcted, 
the  law  imports  Into  the  contract  a  stipula- 
tion that  It  should  be  so  constructed  within 
a  reasonable  time.  The  question  of  reason- 
able time  is  governed  by  the  particular  cir- 
cumstances of  each  case.  In  these  instances 
involving  the  construction  of  railways  It  is 
not  uncommon  for  the  projectors  to  procure 
contracts  for  right  of  way  months,  and  even 
years,  before  the  actual  construction  of  the 
road,  and  in  many  instances  it  is  almost  the 
Initial  step.  It  is  a  matter  of  commcm  knowl- 
edge that  few  railroads  of  any  considerable 
length  are  built,  except  upon  money  borrow- 
ed for  the  purpose  and  secured  by  mortgages 
upon  the  road  and  right  of  way;   therefore] 


the  fact  that  the  road  was  not  completed 
within  a  few  mmitbs,  or  even  until  1912, 
does  not  indicate  any  unreasonable  delay. 

[6]  We  take  Judicial  notice  that  Buxton  Is 
on  the  east  side  of  the  Coast  Range  Moan- 
tains,  and  Tillamook  on  the  west  side,  and 
that  the  Coast  Range  is  of  considerable  alti- 
tude and  traversed  by  streams  and  cut  by 
canyons.  These  are  geographical  facts  which 
everybody  knows,  and  of  which  courts  can- 
not assume  to  be  ignorant.  In  view  of  the 
distance  to  be  covered  and  the  difficulties  to 
be  overcome,  we  should  rather  be  inclined  to 
say  that  the  residents  of  Tillamook  were 
fortunate  in  having  the  road  constructed  as 
soon  as  it  was. 

Another  consideration  Is  that  there  was  no 
dday  to  the  injury  of  defendant  Until  the 
company  occupied  the  strip  of  land,  he  had 
the  same  use  of  it  that  he  had  always  had, 
and  was  losing  nothing  by  reason  of  having 
executed  the  bond.  It  will  be  observed  that 
he  never  raised  any  question  as  to  the  delay 
of  the  company  in  building  the  road  nntil 
the  same  had  been  completed.  When  Coates, 
the  company's  agent,  asked  him  for  a  deed 
in  1908,  he  refused,  not  on  the  ground  that 
there  bad  been  delay  in  the  construction  of 
the  road,  but  because  Coates  wanted  his 
wife's  signature  to  the  deed,  and  because  a 
later  survey  by  the  county  surveyor  had 
disclosed  the  fact  that  a  compliance  with 
the  bond  would  involve  the  conveyance  of  a 
little  more  land  than  he  contemplated  when 
he  signed  it  For  these  reasons  he  demand- 
ed $100  aa  a  condition  of  the  execution  of 
the  deed  by  himself  and  his  wife.  He  was 
not  asked  for  the  kind  of  conveyance  his 
bond  called  for,  and  was  entirely  Justified  in 
his  refusal  to  execute  a  Joint  deed  with  his 
wife.  But  knovring,  as  he  then  did,  that  the 
company  was  proceeding  with  the  work  of 
building  the  road,  he  gave  no  intimation  of 
a  disposition  to  rescind  the  contract  Under 
the  circumstances  shown,  although  the  tes- 
timony is  somewhat  meager,  we  are  not  pre- 
pared to  say  that  there  was  any  unreasonable 
delay  in  the  construction  of  the  road. 

The  fact  that  after  the  road  was  built  a 
fill  to  grade  was  substituted  for  piling  across 
defendant's  land  was  perhaps  unexpected  by 
him,  although  within  the  terms  of  the  con- 
tract the  company  had  a  right  to  "build  a 
grade  thereon"  and  to  take  materials  from 
the  land  for  that  purpose.  He  probably  bad 
in  mind  the  idea  that  the  trestle  then  pro- 
posed would  be  permanent,  and  Is  now  natu- 
rally disappointed  when  this  is  supplanted 
by  a  fill  which  is  a  greater  obstruction. 
While  we  are  of  the  opinion  that  he  is  legal- 
ly and  equitably  bound  to  make  tbe  convey- 
ance requested,  in  consideration  of  the  fact 
last  alluded  to,  and  of  the  further  fact  that 
a  compliance  with  his  bond  Involves  a  sacri- 
fice on  his  part  of  more  land  than  was  sup-. 
posed  when  the  bond  was  executed,  the  de- 
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cree  will  be  affirmed,  without  costs  to  either 
party. 

BURNETT,  C.  J.,  and  RAND  and  HAR- 
RIS, 33.,  concnr. 


COKER  et  al.  V.  RICHEY. 
(Supreme  Ooart  of  Oregon.    March  14,  1922.) 

1.  Evldenoe  «=>4I9(II)— Only  oonsideratlon  of 
wiitten  ooittract  SKbjeet  to  explanation  Is  a 
monetary  one. 

The  consideration  for  a  written  contract 
which  18  subject  to  ezplauBtion  is  a  monetarr 
and  not  a  contractual  one. 

2.  Good  will  <$=36( I)— Agreement  not  to  en- 
gage In  biulnes*  U  traneferabie  with  busi- 
ness and  good  will. 

An  agreement  made  In  connection  with  a 
sale  of  a  business,  not  to  engage  in  similar  busi- 
ness in  that  city,  though  it  is  not  an  agree- 
ment which  runs  with  the  business,  and  cannot 
be  enforced  by  the  buyers  of  any  or  all  of 
the  goods  fiold  with  the  business,  is  one  which 
can  be  transferred  by  the  buyer  of  the  business 
in  connection  with  a  resale  by  him  of  the  busi- 
nesa  and  the  good  will. 

3.  Good  will  (S=>7— Complaint  held  not  to  al- 
lege assignment  of  Interest  In  business  oon- 
neoted  with  agreement  not  to  compete. 

A  complaint  alleging  that  after  plaintiff, 
who  had  theretofore  been  engaged  in  the  music 
business,  liad  purchased  defendant's  stock  and 
business  in  connection  with  which  defendant 
agreed  to  refrain  from  engaging  in  competing 
business,  the  buyer  transferred  an  undivided 
half  interest  in  his  music  business  to  his  co- 
plaintiff,  does  not  establish  that  be  assigned 
an  interest  in  the  business  and  good  will  he 
pnrcbased  from  defendant,  and  therefore  does 
not  show  tliat  coplaintifi  has  any  right  to  en- 
force the  contract  to  refrain  from  competing. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
Gilbert  W.  Ptaelpe,  Judge. 

On  petitions  for  rehearing.  Former  opin- 
ion (202  Pac.  661)  adhered  to^  and  petitions 
tor  rehearing  denied. 

See,  also,  204  Pac.  947. 

Cochran  &  Kberhard,  of  I<a  Grande,  for  ap- 
pallants. 

Ivanhoe  &  Ringo,  of  La  Grande,  for  re- 
spondent. 

BURNETT,  C.  J.  The  defendant  petlUon- 
ed  for  a  rehearing  of  this  cause,  and  In  sup- 
port, thereof  reargues  the  same  question  In- 
Tolved  in  the  principal  part  of  the  discussion 
in  the  opinion  already  rendered. 

[1]  Reduced  to  Its  lowest  terms,  the  effort 
of  the  defendant  Is  to  construct  a  contract 
entirely  different  In  Ita  terms  and  obligations 
from  that  expressed  in  the  writing  which 
both  parties  admit  they  signed.    All  this  is 
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attempted  under  the  dlsgtilse  of  explaining 
the  consideration.  It  is  so  thoroughly  set- 
tled that  the  consideration  subject  to  explan- 
ation Is  a  monetary  and  not  a  contractual 
one  that  it  \b  unnecessary  to  enter  into  an 
extended  re-examluation  of  that  matter.  It 
may  be  remarked  that  while  the  contract 
calls  for  a  sale  of  "all  the  pianos,  piano 
players,"  etc.,  the  effort  of  the  answer  Is  to 
contradict  the  plain  statement  of  "all  the 
pianos,"  and  to  Interpose  exceptions  to  that 
language.  For  instance,  the  answer  says.  In 
so-called  explanation  of  the  consideration: 

"That  said  plaintiff  would  receive  and  pay  to 
defendant  in  cash  the  actual  inventory  cost, 
with  freight  charges  on  all  pianos  and  other 
musical  goods  then  ordered  and  not  yet  received 
by  defendant  ihat  defendant  thould  desire  or 
oak  plaintiff  to  receive." 

And  further: 

"That  defendant  was  to  have  the  right  to 
receive  and  resell  all  goods  of  every  descrip- 
tion, commonly  known  as  reverts,  that  had 
been  previously  disposed  of  by  defendant" 

All  of  this  outlines  the  position  of  the  de- 
fendant in  his  answer  to  be  that  not  all  of 
the  goods  were  sold,  but  only  such  as  he 
himself  should  desire  to  sell.  If  such  efforts 
are  to  be  countenanced,  it  would  be  child's 
play  to  reduce  a  contract  to  writing,  and 
would  operate  as  a  virtual  repeal  of  section 
713,  Or.  L. 

The  plaintiff  Bellamy  attacks  the  opinion 
In  the  feature  contained  In  this  excerpt: 

"As  a  preliminary  matter,  it  is  objected  that 
the  plaintiff  Bellamy  has  no  right  to  rely  upon 
the  covenant  made  by  the  defendant  with  the 
plaintiff  Coker,  not  to  engage  in  business.  Sndb 
a  covenant  does  not  run  with  the  business  of 
dealing  in  personal  property,  like  covenants  run 
with  the  title  to  realty.  So  long  as  (3oker  re- 
mains in  business,  he  will  have  a  right  to  en- 
force the  covenant,  but  he  cannot-  transfer  that 
privilege  to  Bellamy.  The  decree  was  right  in 
dismissing  the  suit,  so  far  as  it  applied  to  the 
plaintiff  Bellamy." 

[2]  While  the  case  of  Hillman  v.  Shanna- 
han,  4  Or.  163,  18  Am.  Rep.  281,  has  beoi 
so  applied  as  to  support  the  declaration  In 
this  paragraph  that  Coker  could  not  transfer 
the  covenant  to  Bellamy,  and  while  It  is  true 
that  the  covenant  In  question  does  not  run 
with  the  physical  property  as  covenants  of 
warranty  run  with  land,  but  Is  only  appurte- 
nant to  and  i«otectlye  of  the  business  and 
good  will  Included  In  the  contract,  by  the 
great  weight  of  precedent  the  true  rule  is 
that  such  a  covenant  Is  assignable  with  a 
subsequent  sale  of  the  business  aud  good  will 
by  the  original  vendee,  and  that  it  will  pass 
to  the  new  purchaser  as  an  Incident  of  the 
latter  sale.  In  brief,  the  covenant  does  not 
run  with  the  tangible  chattels  kept  for  sale, 
so  that  each  buyer,  or  all  or  any  of  them. 
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would  have  a  rii^t  to  restrain  the  coveiuin- 
tor  from  again  engaging  In  the  business  in 
La  Grande.  As  said  in  Francisco  ▼.  Smitli, 
143  N.  Y.  488,  493,  38  N.  E.  980,  981 : 

"Such  an  agreement  is  a  valuable  right  in 
connection  witli  the  business  it  was  designed  to 
protect,  and,  going  witli  the  i>usine8s,  it  may 
be  assigned,  aod  the  assignee  may  enforce  it. 
Just  as  the  assignor  could  have  enforced  it,  if 
he  had  retained  the  business.  *  *  *  The 
agreement  can  have  no  independent  existence  or 
vitality  aside  from  the  business." 

The  whole  subject  is  discussed  in  Sicilies 
▼.  Lauman,  185  Iowa,  37,  169  N.  W.  670,  as 
reported  in  4  A.  L.  R.  1073,  and  notes.  It 
would  be  competent  for  a  purchaser  of  a 
stock  of  goods,  together  with  the  business 
and  good  will  thereof,  to  sell  the  goods  with- 
out in  any  way  transferring  the  title  to  the 
business  and  good  will,  so  that  he  could  con- 
tinue in  the  same  business  in  the  same  place. 
In  order  for  Bellamy  to  maintain  this  suit, 
he  must,  as  between  himself  and  Coker,  show 
privity  of  estate  in,  or  title  to,  the  business 
and  good  will  thereof  mentioned  in  the  con- 
tract. 

[3]  We  will  examine  the  complaint  to  see 
whether  or  not  he  is  entitled  to  claim  under 
the  contract  made  between  Coker  and  Bidt- 
ey.    The  amended  complaint  states: 

"That  on  and  prior  to  the  15tb  day  of  Jan- 
uary, 1020,  the  plaintiff  B.  H.  Coker  was  trans- 
acting a  retail  music  business  for  gain  and 
profit  at  Ia  Grande,  Union  county,  Oregon, 
under  the  name  of  Eastern  Oregon  Music  Com- 
pany, and  ever  since  said  date,  and  up  to  the 
time  of  filing  this  amended  complaint,  and  at  the 
time  of  the  filing  of  the  complaint  herein,  has 
been  and  now  is  conducting  said  business  at 
Ia  Grande,  Union  county,  Oregon,  under  said 
firm  name  and  style  of  Eastern  Oregon  Music 
Company,  except  that  on  and  since  the  22d  day 
of  May,  1920,  the  plaintiff  T.  K.  Bellamy  has 
owned  a  one-half  interest  therein,  and  now, 
and  since  said  date,  plaintiffs  have  been  part- 
ners in  such  business." 

The  true  Interpretation  of  this  occerpt  is, 
that  until  May  22, 1920,  Coker  was  the  East- 
ern Oregon  Music  Company,  and  the  Eastern 
Oregon  Music  Company  was  Coker,  and  that 
he  was  conducting  a  business  entirely  dis- 
tinct and  separate  from  that  business  car- 
ried on  by  Bichey.  It  is  also  plain  from  this 
excerpt  from  the  complaint  that  It  was  the 
Coker  business  and  none  other,  in  which  Bel- 
lamy became  a  partner.    Further  <m  in  the 


complaint  Is  described  th«  business  carried  on 
by  Bichey  "for  many  years  prior  to  the  15tb 
day  of  January,  1920,"  and  it  is  said: 

"That  on  said  16th  day  of  January,  1920,  for 
a  valuable  consideration,  the  said  defendant  sold 
and  delivered  to  this  plaintiff,  B.  H.  Coker,  ail 
the  pianos,"  etc. 

The  only  subsequent  phrase  In  any  way  in- 
timating that  Bellamy  acquired  any  title  to 
the  Bichey  business  is  tbB  further  ctate- 
ment: 

"That,  in  consideration  of  said  covenants  aM 
agreements  of  said  defendant,  plaintiff  Coker 
purchased  said  business,  good  will,  and  atock  of 
the  defendant  known  as  Bichey  Piano  House, 
and  ever  since  said  15th  day  of  January,  1920, 
these  plaintiffs,  as  successors  in  interest  of 
said  business  and  rights,  have  been  engaged  In 
the  said  retail  mnsic  business,"  etc. 

In  the  first  place,  to  say  that  tlie  plalntlfCs 
have  been  engaged  in  the  retail  mtMlc  bnal- 
ness  ever  since  January  15,  1920,  Is  contra- 
dictory of  the  previous  allegation  of  the  com- 
plaint that  Bellamy  has  owned  a  half -inter- 
est therein  since  May  22,  1920.  To  say  that 
the  plaintiffs,  "aa  successors  in  interest  of 
said  business  and  rights,"  have  engaged  in 
business,  la  but  to  state  a  conclusion.  la 
other  words,  while  Bellamy  nuigbt  assume 
to  act  aa  successor  In  interest,  hia  ri^t  to 
do  so  is  not  disclosed  by  appropriate  av^- 
ment.  In  brief,  while  the  complaint  shows 
that  Coker  purchased  the  stock  of  mnalcal 
instrumoits,  together  with  the  business  and 
good  Will  of  the  Bichey  Piano  House,  it  does 
not  appear  In  the  complaint  that  he  after- 
wards transferred  any  part  of  the  same  to 
Bellamy.  So  far  as  appears  in  the  com- 
plaint, it  would  have  been  perfectly  conve- 
tent  for  Coker  to  take  Bellamy  as  a  iiartner 
in  the  original  Coker  business,  and  to  carry 
on  for  himself  alone  the  original  Bichey  busi- 
ness, or  to  close  it  up  without  further  oper- 
ation. The  result  is  that,  so  far  as  Bellamy 
is  concerned,  he  has  shown  no  right  in  tbe 
business  and  good  will  formerly  owned  by 
Bichey  and  afterwards  transferred  to  Coker. 
Hence  there  was  no  error  In  dismissing  the 
suit  as  to  Bellamy,  but  for  reasons  different 
from  that  inartifldally  assigned  in  the  ob- 
jectionable excerpt  from  the  opinion  already 
quoted. 

We  adhere  to  the  result  of  the  former  (^in. 
ion,  and  both  petitions  for  rehearing  are  de- 
nied. 
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(Snpreme  Court  of  Oregon.    March  14,  1922.) 

1.  Costs  9=3205— Verlfloatlon  of  statement  held 
suffldeat. 

A  verification  of  the  statement  of  appel- 
lant's costs  and  disbursements  by  his  attor- 
ney, which  stated  that,  except  for  the  fees  of 
officers,  the  disbursements  therein  above  set 
forth  trere  necessarily  incurred  by  the  appel- 
lant, who  was  entitled  to  recover  them  from 
the  respondent,  is  sufficient  in  form,  in  view  of 
Or.  Ii.  i  560,  entitling  a  party  to  a  disbursement, 
whether  the  aame  has  been  paid  or  not  by  him. 

2.  Appeal  aad  error  9=9330(1)— Jndgment  for 
costs  analnst  plalatiff  supports  an  appeal  aft>' 
er  selling  sabjeet-matter. 

^liere  an  injunction  was  denied,  and  the 
costs  of  suit  were  taxed  against  plaintiff,  the 
latter  has  an  interest  in  the  judgment  sufficient 
to  support  an  appeal  therefrom,  though  he  has 
since  sold  the  business  in  connection  with  which 
defendant  made  the  promise  not  to  engage  in 
competing  business. 

3.  Appeal  and  error  9=>336( I)— Objection  that 
appellant  had  transferred  his  Interest  should 
have  been  suagested  before  er  at  bearing. 

The  objection  that  appellant  had  lost  an 
interest  in  the  decree  sufficient  to  support  on 
appeal  therefrom  by  a  subsequent  sale  of  the 
subject-matter  of  a  suit  should  have  been  sug- 
gested by  respondent  before,  or  at  least  at  the 
time,  the  cause  came  on  for  hearing  in  the  Su- 
preme CSonrt. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
Gilbert  W.  Phelps,  Judge. 

Action  by  B.  H.  Coker  and  another,  part- 
ners doing  business  under  the  flrm  name  and 
style  of  the  Eastern  Oregon  Music  Company, 
against  O.  M.  Bichey.  A  Judgment  for  de- 
fendAnt  was  reversed  on  appeal,  and  the 
named  plaintiff  was  allowed  his  costs  (202 
Fac.  061;  204  Pac.  945),  and  defendant  ob- 
jects to  the  cost  bill  of  the  named  plaintiff. 
Objections  not  sustained,  and  costs  taxed 
according  to  the  bill. 

Ivanhoe  ft  Bingo,  of  La  Grande,  for  the 
objections. 
Cochran  ft  Eberhard,  of  La  Grande,  op- 


PER  (XTRIAM.  On  appeal  by  the  plain- 
tiffs the  decree  of  the  circuit  court  was  re- 
versed, and  the  plaintiff  Coker  was  allowed 
the  costs  and  disbursements  of  the  litiga- 
tion, but  they  were  denied  as  to  the  other 
parties.  The  plaintiff  Coker  filed  bis  cost 
bill.  Including  items  for  tbe  expense  of 
transcript,  filing  fee,  printing  abstract,  print- 
ing brief,  trial  fee,  costs,  and  expense  of 
transcript  of  testimony.  This  statement  of 
bis  costs  and  disbursements  was  verified  as 
follows : 
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"State  of  Oregon,  County  of  Union— ss.: 

"I,  Colon  R.  Eberhard,  being  first  duly  sworn, 
say:  I  am  one  of  appellanta'  attorneys  in  the 
above-entitled  cause,  and,  except  fees  of  offi- 
cers, the  disbursements  set  forth  above  have 
been  necessarily  incurred  by  the  appellant,  who 
is  entitled  to  recover  the  same  from  the  re- 
spondent." 

This  was  signed  and  sworn  to  by  the  af- 
fiant attorney  before  a  notary  public. 

The  defendant  made  a  uniform  objection 
to  each  item.  The  first  Is  a  replica  of  all  the 
rest,  except  as  to  tbe  name  of  the  item  and 
tbe  amount: 

"Respondent  objects  to  the  allowance  of  the 
item  of  $1.50  designated  'cost  of  transcript,'  for 
the  reason  that  said  item  was  not  paid  or  in- 
curred by  appellant  0>ker.  Respondent  also 
objects  to  said  item  for  the  reason  that  said 
cost  bill  is  not  properly  verified,  in  that  it  Is 
not  stated  in  said  verification  that  appellant 
C^ker  paid  or  incurred  the  same,  or  that  Ae  is 
entitled  to  recover  the  same.  Respondent  al- 
so objects  to  tbe  allowance  of  said  item  for 
the  reason  that  appellant  Coker  had  disposed  of 
all  interest  in  the  bnsiness  of  the  Eastern  Ore- 
gon Music  Compcmy,  and  in  this  litigation  prior 
to  the  date  of  tbe  service  of  the  notice  of  ap- 
peal herein." 

[1]  The  verification  la  In  the  exact  form  di- 
rectly approved  by  this  court  in  Morris  v. 
Bodgers,  28  Or.  678,  38  Paa  931,  and  Oin- 
Ingbam  v.  Friendly,  76  Or.  17,  147  Pac.  762, 
and  must  be  held  sufficient 

"A  Ashnrsement  which  a  party  Is  entitled  to 
recover  must  be  taxed  whether  the  same  has 
been  paid  or  not  by  such  party."    Or.  L.  |  669. 

[2]  One  ot  the  consequences  of  the  decree 
from  whldi  the  appeal  was  taken  was  that 
the  plaintiff  Coker  was  cast  In  costs  and 
disbursements,  besides  having  his  suit  for 
injunction  dismissed.  From  this  decree  he 
had  a  right  to  appeal,  although  he  may  have 
previously  sold  bis  stock  of  goods.  He  se- 
cured in  this  court  a  more  favorable  decree. 
In  that  tbe  decree  of  tbe  circuit  court  was 
reversed,  and  he  was  allowed  the  costs  and 
disbursements  of  the  litigation.  The  decree 
of  the  circuit  court  against  him  for  costs  and 
disbursements  prevents  the  litigation  from 
involving  a  mere  academic  question  which 
the  defendant  claims  is  tbe  consequence  of 
tbe  sale  of  the  stock  of  goods  formerly  owned 
by  the  plaintiff. 

[3]  Moreover,  If  the  matter  had  assumed 
that  mere  theoretical  shape,  that  circum- 
stance should  have  been  su^ested  by  tbe 
defendant  before,  or  at  leeast  at  tbe  time, 
tbe  cause  came  on  for  hearing  in  this  court. 
The  amount  of  each  item  is  not  otherwise 
questioned. 

The  objections  to  the  cost  bill  are  not 
well  founded,  and  the  costs  and  disburse- 
ments will  be  taxed  according  to  tbe  bill 
filed  by  the  plaintiff  Coker. 
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!■  ra  CRUM. 
(Supreme  Court  of  Oregon.     March  7,  1922.) 

1.  Attorney  tad  dleat  9=>l— Right  to  praetioo 
a  privlles*  co«feiTMl  or  wlthbeM  aeooNIng  to 
policy  of  state. 

The  right  to  engage  in  the  practice  of  law 
ia  a  privilege  conferred  or  withheld.  In  accord- 
ance with  the  general  policy  of  the  state  ex- 
pressed by  statutory  enactment. 

2.  Attorney  and  elient  «=>4 — State  policy  to 
admit  no  one  to  bar  not  possessing  good  mo- 
ral character. 

The  policy  of  the  state  of  Oregon,  as  ex- 
pressed by  Or.  li.  i  10T7,  subd.  2,  ia  to  admit 
no  one  to  the  bar  who  does  not  possess  a  good 
moral  character. 

3.  Attorney  and  elient  «s»7— Objections  to  td- 
mlssioa  sapportad  by  safflcient  evidonea  de- 
stroys prima  facio  ease  made  by  applieaat. 

On  application-  for  admission  to  the  bar, 
where  objection  is  made,  if  the  allegations  of 
the  objector  are  supported  by  sufficient  evi- 
dence, the  prima  facie  showing  made  by  ap- 
plicant's affidavits  fails. 

4.  Attorney  and  dlaat  C=33— Snprenio  Ceart 
has  authority  and  responsibility  to  determine 
quallflcatlons  far  adnlssloa  te  bar. 

The  lawmaking  power  baa  placed  the  an- 
thority  and  responsibili^  upon  the  Supreme 
Court  to  determine  who  are  qualified  to  become 
its  officers  as  attomeya. 

5.  Attoraey    aad    oileat    «s>7— Apyltout  for 
admissloB  te  bar  may  eoafroat  aad  erese 
examhiB  witaesaes  uader  rales  of  avidenoa. 

On  application  for  admission  to  the  bar,  the 
applicant  is  entitled  to  confront  the  witnesses, 
to  subject  them  to  cross-examination,  and  to 
iBToke  the  protection  «f  the  rules  of  evidence. 

6.  Attorney  and  clleat  «=s>l— Leglslatare  may 
provide  qualHleatleas  and  regalatleas  for  ad- 
mission te  bar. 

Subject  to  constitutional  limitation,  the  leg- 
islative assembly  has  the  right  to  prescribe 
the  qnalificatioos  under  which  its  eMseaa  may 
engage  in  the  practice  of  law. 

7.  Attoraey  and  dlont  9=3l4— Attorney  "of- 
floer  of  coart." 

Or.  L.  f  1076,  makes  an  attorney  at  law  an 
officer  of  the  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  snd  Second  Series,  OSeer.] 

8.  Attorney  and  elient  «=>'7— Proceedings  for 
admission  and  disbarment  Judicial. 

Proceedings  had  for  admission  and  disbar 
ment  of  attorneys  at  law  are  alike  judicial. 

9.  Attorney  and  dleat  9=»7— Accusatloas  oa 
objections  to  admission  of  bar  raise  no  pre- 
sumption  of  gnllL 

Where  objections  are  made  to  an  applica- 
tion for  admission  to  the  bar  making  accusa- 
tions against  applicant,  no  presumption  of  guilt 
arises  from  such  accusations. 


10.  Attorney  and  dleat  «=>7— Eviiea 
olent  to  show  that  applieaat  for 
bar  knowingly  made  false  aflidavft. 
Where,  on  an  application  for  adxoianioB  to 
the  bar,  objector  accused  applicant  of  having 
made  a  false  affidavit  in  another  piocecifing. 
evidence  fteld  insufficient  to  show  that  the  af- 
fidavit contained  matter  knowini^y  falee. 

il.  Attorney  aad  dieat  «=s>7  —  Apiriianrt  far 
admlssloa  to  bar  bdd  aet  gailty  mt  faillBg  ts 
aetify  oity  attoraey  In  another  pmBaadlag. 
On  an  application  for  admiaaion  to  the  bar, 
where  objection  was  made  that  applicant,  who 
was  city  recorder,  failed  to  notify  the  city  at- 
torney to  appear  in  a  case  fsvolviiis  the  city, 
tteltU  that  no  euch  duty  was  impoaed  upon  tbe 
dty  recorder,  and  hence  anch  failnx»  coold  not 
constitute  a  ground  for  refosal  of  the  applica- 
tion. 

12.  Attoraey  and  dleat  «s>7— De«ke«  eatriei 
held  aet  to  sapport  objeetleas  to  adMissisi 
te  bar. 

On  objections  made  to  application  for  ad- 
mission to  the  bar  that  applicant,  who  was  t 
dty  recorder,  had  been  guilty  of  unlawful  con- 
duct connected  with  a  case  wherein  he  spear- 
ed for  the  dty,  evidence  consiatinc  of  docket 
entries  Mi  not  to  support  the  objection. 

13.  Attorney  aad  dient  «s>7— Evideaco  iaaafl- 
dent  to  sustain  ehjectlea  te  admisaioa  te  bar. 

On  objections  to  an  appUeation  for  admis- 
sion to  the  bar,  evidence  Aeitf  InawtHrimt  te 
show  that  appUeimt  had  changed  the  xecords  of 
the  dty  whereof  he  waa  recorder. 

In  Bana 

Appeal  from  Dedsdon  of  the  Board  of  Bar 
Etsamlners  of  tlie  State  of  Oregoa. 

Application  by  Jesse  Crum  tar  admiasios 
to  tbe  bar.    Application  granted. 

Jesse  Oram  lias  made  apitUcatloD  to  be  ad- 
mitted aa  an  attorney  at  law  of  tlie  atate  of 
Oregon. 

In  accordance  with  Bale  88  of  Ute  Supreme 
Court  a73  Pac  xU).  be  filed  with  tbe  derk 
boieof  a  oertiflcate  showing  hi*  educattonal 
quallflcatlona  and  setting  forth  that  he  has 
studied  law  for  three  years,  together  with  af- 
fidavits of  three  responsible  citizens,  two  ot 
whom  are  members  of  tbe  bar,  stating  fl>e 
time  and  the  clrcwnstances  nnder  whidi  tbe 
affiants  have  known  the  applicant,  and  fur- 
ther stating  tliat  Cmm  ia  a  perwm  of  good 
moral  diaracter. 

Bole  38  a73  Pac.  zil)  provides  that— 

'^The  examination  of  all  applicants  for  ad- 
mission to  practice  in  this  state  shall  be  coo- 
ducted  by  a  board  of  examinera  nnder  the  £- 
rection  of  the  Supreme  Court,  which  boad 
shall  be  composed  of  five  members  of  tbe 
Oregon  Bar  in  good  standing,  to  be  norainated 
by  the  president  of  the  Oregon  Bar  AssociatioB 
and  confirmed  and  appointed  by  the  Soproae 
Conrt  for  a  term  of  three  years  from  ^te  of 
appointment.    •    •    ••• 
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Bul«  40  (173  Pac.  zli)  proridee,  in  part, 
that— 

"No  such  applicant  ahall  be  permitted  to 
practice  in  the  courts  of  tliis  state,  mdesa  at 
least  three  members  of  said  board,  or  the  court 
on  appeal  from  the  decision  of  the  board,  shall 
deem  snch  applicant  to  be  duly  qualified  as  to 
the  requisite  character,  learning  and  ability. 
Upon  such  motion  of  any  three  members  of 
said  board  such  applicant  shall  be  admitted, 
subject  to  the  approval  and  confirmation  of  the 
Supreme  Court." 

In  order  "that  an  opportunity  for  inrestl- 
gatlon  may  be  afforded  before  license  is  Is- 
sued," Mr.  L.  Denham,  the  only  lawyer  en- 
gaged In  active  practice  at  Elgin,  the  home 
of  applicant,  filed  objections  to  his  admission. 
The  objector  avem  among  other  things: 

"That  the  said  Jesse  Crum  has  resided  at 
Elgin  for  about  ten  years  last  past,  and  en- 
gaged principally  in  the  real  estate  and  insur- 
ance businesa,  during  which  time  he  has  had  a 
great  deal  of  trouble  before  the  courts  and 
otherwise,  and  has  a  very  unenviable  reputa- 
tion, being  regarded  by  many  as  dishonest  and 
unscrupulous,  double  dealing,  and  wholly  on- 
worthy  of  trust  or  confidence.    •    •    •" 

An  answer  was  filed  by  the  applicant,  de- 
nying the  material  averments  contained  in 
the  objections,  to  which  the  objector  replied. 

The  board  of  bar  examiners  thereafter 
heard  evidence,  and  three  of  the  five  mem- 
bers thereof  sicked  the  following  report: 

"The  board  of  bar  examlsera,  to  whom  the 
Supreme  Court  referred  for-  hearing  and  de- 
termination the  question  of  whether  or  not 
the  applicant,  Jesse  Crum,  constituted  'fit  mate- 
rial for  membership  at  the  bar,'  finds  and  re- 
ports in  the  negative." 

The  two  remaining  members  dissented. 

R.  3.  Green  and  T.  H.  Crawford,  both  of 
La  Grande  (R.  J.  Green  and  Crawford  &  Ba- 
Wn,  all  of  La  Grande,  on  the  brief),  for  appli- 
cant. 

E.  R.  Riugo,  of  La  Grande,  for  objector. 

BROWN,  3.  (after  stating  the  facts  as 
above).  [1,2]  The  right  to  engage  in  the 
practice  of  the  law  is  a  privilege  conferred 
or  withheld.  In  accordance  with  the  general 
policy  of  the  state  expressed  by  statutory 
enactment  The  policy  of  our  state  Is  to  ad- 
mit no  one  to  the  bar  who  does  not  possess 
a  good  moral  character.  The  law  of  this  state 
reads,  at  subdivision  2,  |  1077,  Or.  L.: 

"An  applicant  for  admission  as  attorney 
*  *  *  must  show  'that  he  is  a  person  of 
good  moral  character,  which  may  be  proved 
by  any  evidence  satisfactory  to  the  court.*" 

Prior  to  taking  his  examination  relating  to 
the  reQulaite  learning  and  ability  to  practice 
law,  the  applicant  made  a  prima  fade  show- 
ing  of  good  moral  character,  as  prescribed 
by  our  statute.  Thereafter  bis  moral  char- 
acter was  challoiged  by  the  objector  hor^n, 
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who  filed  a  complaint  containing  nnmerous 
averments  of  misconduct  on  the  part  of  ap- 
plicant Fending  these  proceedings  Drum's 
certificate  as  an  attorney  has  been  withheld. 
The  hearing  was  conducted  along  the  lines 
usually  followed  In  disbarment  proceedings, 
which  are  analogous  to  the  present  proceed- 
ing. The  Immorality  that  rejects  an  appli- 
cant la  ground  upon  which  to  disbar.  Section 
1091  of  our  Code  provides  that — 

"Any  member  of  tlie  \mr  of  this  state  shall 
be  disbarred  by  the  Snpreme  Court,  upon  prop- 
er proceedings  for  that  purpose,  whenever  It 
shall  appear  to  that  court  that  his  conduct  has 
been  such  that  if  he  were  then  applying  for 
admission  to  the  bar  his  application  should  be 
denied." 

[3]  If  the  allegations  of  the  objects  are 
supported  by  sufficient  evidence,  the  prima 
facie  shovring  made  by  applicant's  affidavits 
ftdls. 

[4]  The  proceedings  In  the  matter  at  issue 
have  beoi  properly  conducted,  ne  end  in 
view  has  been  to  ascertain  the  moral  charac- 
ter of  the  applicant  There  Is  but  (me  qnes- 
Hon  to  be  determined:  Does  Jesse  Gnnn  pos- 
sess tiie  moral  character  requisite  for  admis- 
sion to  the  bar  of  this  state?  The  lawmak- 
ing power  of  the  state  of  Oregon  has  placed 
the  authority  and  reaponslbillty  upon  this 
court  to  determine  who  are  qualified  to  be- 
come Its  offlcen  as  attorneys. 

"This  power,  however,  is  not  arbitrary  or 
despotic,  to  be  exercised  according  to  the 
pleasure  of  the  court,  but  is  judicial."  In  re 
Day,  181  HI.  73,  54  N.  E.  646^  50  L.  R.  A. 
618;  Ex  parte  Secombe,  19  How.  9,  15  L.  Ed. 
666. 

[B]  In  a  proceeding  of  this  kind,  the  appli- 
cant Is  entitled  to  confront  the  witnesses,  tn 
subject  them  to  cross-examination,  and  to  In- 
voke the  protection  of  the  tried,  wise,  and 
well-settled  rules  of  evidence.  In  le  Bl- 
dridge,  82  N.  T.  161,  37  Am.  Rep.  668. 

It  has  been  written  that— 

"It  Is  essential  to  the  administration'  of  jus- 
tice according  to  law,  that  the  recognized  rules 
of  evidence  should  be  observed  in  this  class  of 
cases  as  well  as  in  all  others."  People  v. 
Amos,  246  lU.  299,  92  N.  B.  867,  138  Am.  St 
Rep.  289. 

Also,  that — 

"A  proceeding  for  the  disbarment  of  an  at- 
torney Is  in  no  sense  a  criminal  prosecution, 
thoni^  the  alleged  causes  therefor  are  criminal 
acts.  Its  purpose  is  to  ascertain  wbetiier  the 
accused  is  worthy  of  confidence  and  possessed 
of  that  goed  moral  character  which  is  a  condi- 
tion precedent  to  the  privilege  of  practicing 
law.  •  *  •  In  re  Thresher,  33  Mont.  441, 
114  Am.  St.  Rep.  834.  •  •  •  While  the  pro- 
ceeding is  civil  and  not  criminal,  yet  more  than 
a  preponderance  of  the  evidence  is  required, 
and  the  gnilt  of  the  attorney  must  be  clearly 
eatabliahed.     In  re  Evans,  22  Utah,  366;  83 
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Am.  St.  Bep.  794."     People  ▼.  Amoa,  supra, 
note  138  Am.  St  Rep.  page  243. 

In  People  ▼.  MacGabe,  18  Colo.  186,  32  Pac. 
280,  19  L.  R.  A.  231,  36  Am.  St  Kep.  270,  the 
court  said  that — 

"A  court  intrusted  with  the  power  to  admit 
and  disbar  attorneys  should  be  considerate  and 
careful  in  exercising  its  jurisdiction;  the  in- 
terests of  the  [attorney]  must  in  every  case  be 
weighed  in  the  balance  against  the  rights  of 
the  public;  and  the  court  should  endesTor  to 
fuard  and  protect  both  with  fairness  and  im- 
partiality." 

1  Thornton  on  Attorneys  at  Law,  p.  90, 
reads: 

"All  persons  are  interested  in  the  rectitude 
of  attorneys  and  may  properly  be  permitted 
to  oppose  an  application  for  admission  by  urg- 
ing the  moral  disqualification  of  the  applicant." 

The  same  text-writer  has  written,  at  Bee- 
tlone2: 

"The  power  to  deny  an  application  for  ad- 
mission because  the  evidence  of  good  moral 
character  is  unsatisfactory  'is  one  of  great 
delicacy,  and  should  be  exercised  with  extreme 
caution,  and  with  a  scrupulous  regard  for  the 
character  and  rights  of  the  applicant,'  said  the 
New  Jersey  Supreme  Court.  'On  the  other 
hand,'  continued  the  court,  'the  standing  of  the 
profession  most  not  be  disregarded,  nor  must 
the  court  shrink  from  the  performance  of  a 
clear  duty,  however  embarrassing.'  In  re  At- 
torney's License,  21  N.  J.  Law,  345.  The  words 
'good  moral  character,'  in  the  statutes  regulat- 
ing admission  to  the  bar  include,  of  course,  all 
the  elements  essential  to  make  up  such  a  char- 
acter.   Among  these  are  common  honesty  and 

veradty"— citing  In  re  O ,  73  Wis.  602,  618, 

42  N.  W.  221. 

[6-1]  Subject  to  constitutional  limitation, 
the  legislative  assembly  has  the  right  to  pre- 
scribe the  qnallflcatlons  and  provide  the  reg- 
ulatitms  under  which  Its  citizens  may  engage 
in  the  practice  of  law.  Our  Oode  makes  an 
attorney  at  law  an  officer  of  the  court  Sec- 
tion 1076,  Or.  L.;  State  t.  Edmunson  (Or.) 
204  Pac.  619,  filed  February  21,  19^.  Pro- 
ceedings had  for  the  admission  and  disbar- 
ment of  attorneys  at  law  are  alike  Judicial. 
Weeks  on  Attorneys  at  Law  (2d  Ed.)  1S7(  1 
Thornton  on  Attorneys  at  Law,  f  28. 

Evidence  that  satisfies  the  court  Of  tile 
good  moral  character  of  an  applicant  for  ad- 
mission to  the  bar  is  required  In  all  Jurisdic- 
tions. The  Intent  of  our  statutory  enactment 
is  that  the  court  may  have  assurance  that 
the  applicant  if  admitted  to  the  bar,  will 
honestly  transact  the  business  of  an  attorney 
at  law. 

The  majority  of  the  board  reached  a'  con- 
clusion adverse  to  the  admission  of  Crum  to 
the  bar,  because  of  an  alleged  false  affidavit 
made  by  him,  and  by  reason  of  his  averred 
misconduct  In  reference  to  an  action  in  the 
recorder's  court  of  the  city  of  Elgin. 

The  affidavit  alleged  to  be  false  was  made 


by  applicant  for  the  porpose  of  bftTfns  a  de- 
fault Judgment  set  aside.  The  objector,  rep- 
resenting the  Inland  Merchants'  Associatioa. 
instituted  an  action  against  one  J.  H.  Morris 
as  defendant,  to  collect  a  certain  prondsaorr 
note  with  accumulated  Interest  amounting  to 
$56.02,  and  for  costs  and  attorney's  fees  in 
the  sum  of  $25.  It  is  averred  that  Morris, 
the  defendant,  was  served  with  summons  on 
the  19th  day  of  February,  1917,  "and  the 
same  day  Jesse  Crum  wrote  the  following  let- 
ter": 

"At  request  of  Mr.  J.  H.  Morris  of  this  i^ace. 
I  herewith  hand  you  check  for  $56.02,  covericg 
that  certain  note  in  full  payment  thereof  gives 
by  Morris  to  Harvey  and  Regan,  and  which  is 
at  present  owned  by  yourselves.  Original 
amount  of  note  being  $46.00,  and  which  at 
present  tune  amounts  with  accumulated  interest 
to  $56.02.  You  will  note  that  this  check  is  a 
receipt  in  full  payment  of  this  note,  when  en- 
dorsed. Mr.  Morris  says  that  he  is  willing  to 
pay  this  amount  in  full  settlement  of  the  note, 
and  if  same  is  not  satisfactory  to  you  that  it 
will  then  be  up  to  you  to  collect  what  yoo  can 
on  the  note. 

"If,  for  any  reason,  yon  decUne  to  accept 
this  amount  in  full  settlement  of  this  note,  yon 
will  return  the  enclosed  check  to  the  writer. 

"Thanking  you  for  your  '  attention  \o  the 
above,  and  awaiting  the  return  of  the  cancel- 
ed note  at  your  convenience,  I  remain, 

'Tours  very  truly,  Jesse  Cram." 

The  objector  further  avers  that  Crum 
wrote  the  foregoing  letter  without  disposing 
the  fact  that  "an  action  had  been  filed  to 
collect  said  note  but  offered  a  aettlonent 
which  would  have  avoided  payment  of  attor- 
ney's fees  and  costs."    He  further  says: 

"The  time  for  answering  said  complaint  haT- 
ing  expired  and  judgment  by  default  entered, 
the  said  Jesse  Crum  appeared  before  the  jot- 
tice  of  the  peace  with  an  application  to  set  the 
judgment  aside,  based  upon  his  afiblavit,  ivi! 
sworn  to  before  a  notary  public,  to  the  effect 
that  the  defendant  had  called  upon  him  at  a 
date  later  than  the  19th  of  February  and  it 
understood  from  defendant  service  of  sammosi 
had  been  made  at  this  later  date,  otherwiM 
he  would  have  made  answer." 

[I,  tl]  The  affidavit  and  the  letter  are  not 
contradictory.  For  aught  we  know,  Mcnii 
may  have  called  npon  (3mm  before  the  sum- 
mons was  served.  He  may  have  informed 
Crum  of  the  amount  that  was  due.  Or,  it 
might  have  been  that  the  result  of  Crum's 
calculation  of  the  amount  due  upon  the  note  | 
coincided  with  that  of  Denham'a.  Here 
should  be  nothing  extraordinary  in  the  ti<x  ^ 
that  the  figures  arrived  at  by  Denham  tod  | 
Crum,  if  correct  were  identical.  The  f«rt 
that  the  amount  admitted  In  the  oommnnlct- 
tlon  to  be  due  agreed  with  the  amount  ailef- 
ed  m  the  summons  served  upon  Morris  to  Ix 
owing  Is  not  proof  of  i>erjury.  In  truth, 
there  Is  no  evidence  that  can  rise  above  i 
suspicion  of  perjury.    U  Cnua  wlUfnlly  ud 
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knowingly  made  a  false  statement  In  the  af- 
fidavit, he  Iq  not  suitable  clay  frwn  which  to 
mold  a  lawyer.    However,  the  only  evidence 
In  the  record  pointing  to  Cram  as  swearing 
to  a  matter   willfully  false  might  create  a 
doubt,  nothing  more.     We  have  already  al- 
luded to  the  fact  that  this  la  not  a  criminal 
cause;  and,  further,  it  is  not  necessary  to 
prove  the  averment  of  willfully  false  swear- 
ing, by  the  testimony  of  two  witnesses,  or  one 
witness    and    corrobwatlng    circumstances. 
Section  801,  Or.  U    But  It  Is  necessary  for 
the  objector  to  do  something  besides  merely 
to  accuse.    No  witness  testifies  to  any  facts 
that   establish  the  falsity  of  the  afSdavlt 
There  Is  no  presumption  of  guilt  arising  firom 
the  accusation.    The  presumption  is  the  oth- 
er way.    Morris  does  not  testify  that  he  in- 
formed Crmn  on  the  19th  of  February,  or  at 
all,    that   the   action    had    been    Instituted 
against  him.    In  truth,  Morris  was  not  a  wit- 
ness.   The  objector  says,  "Why  did  not  Crum 
produce    Morris  7'      With    equal    relevancy 
Crum  can  answer,  "You  have  made  the  alle- 
gation, and  the  burden  of  proof  is  upon  you." 
Denham  does  not  testify  that  he  or  any  oth- 
er person  told  Crum  that  an  action  had  been 
instituted  against  Morris.    No  other  witness 
testifies  that  Cmm  knew  that  an  action  was 
pending  against  Morris  when  the  letter  was 
written;    and   to   conclude  that  drum  did 
know  of  the  action  Is  to  conjecture  that  he 
knew  It,  and  we  have  not  the  right  to  guess 
a  man's  reputation  away.    It  may  seem  prob- 
able that  Morris  would  have  told  Crum  all 
about  the  case,  yet  It  has  happened  In  the 
experience  of  every  practitioner   that  some 
one  of  his  clients  has  not  always  told  all  the 
facts  concerning  his  case.   If  Crum  had  Been 
employed  by  Morris  In  the  action  pending 
agnlnst  him,  the  natural  course  would  have 
been  to  appear  in  tlte  case,  not  to  i>ermlt  a 
Judgment  by  default    He  could  at  least  have 
caused  a  reduction  In  the  amount  of  attor- 
ney's fees  demanded  by  the  objector  In  the 
case.    In  considering  the  evidence.  It  should 
be  remembered  that  Crum  was  an  insurance 
and  real  estate  agent,  and  not  a  lawyer.    It 
may  be  true  that  In  the  first  Instance  Morris 
called  upon  him  to  have  a  letter  written. 
One  thing  is  certain:    It  cannot  be  said  from 
the  evidence  that   Crum   made  an   affidavit 
that  contained  .matter  knowingly  false.    We 
win  not  discuss  the  Immateriality  of  the  al- 
leged false  matter,  for  the  reason  that  this 
is  not  a  criminal  cause,  and  for  the  further 
reason  that  a  man  with  a  character  worth 
while  would  not  willfully  swear   to  a  false 
statement,  whether  It  be  material  or  other- 
wise. 
We  next  come  to  the  averment  by  objector: 

"That  in  October,  1915,  while  yet  recorder 
of  the  dty  of  Elgin,  in  a  cause  then  pending 
before  him  wherein  the  dty  of  Elgin  was  plain- 
tiff and  Mrs.  John  Woods  and  Miss  Chloe 
Wright  were  defendants,  the  said  Jesse  Cmm 


officiated  as  attorney  for  the  private  prosecu- 
tor while  sitting  as  recorder,  and  tried  the 
case  with  a  jury  of  seven  while  the  charter  of 
the  dty  provided  six,  and  upon  a  retrial  of  the 
cause  the  said  Jesse  Crnm  did  not  advise  your 
objector  of  the  pendency  of  said  cause,  neither 
then,  nor  of  the  pendency  of  the  charge  upon 
the  occasion  of  tiie  first  trial— which  was  his 
duty,  your  objector  being  then  dty  attorney. 
The  defendants  were  found  guilty." 

[11]  Of  course,  the  jury  should  have  con- 
sisted of  six,  instead  of  seven,  members.  Tba 
fact  re^err^  to  In  the  foregoing  objection 
goes  more  to  the  learning  of  applicant  dian 
to  his  Integrity.  As  a  matter  of  courtesy, 
Crum  shooM  have  notified  the  city  attorney 
to  appear.  However,  we  have  examined  the 
charter  and  the  ordinance  of  Elgin,  and  no- 
where do  we  find  Imposed  upon  the  dty  re- 
corder the  duty  of  notifying  the  dty  attorney 
of  any  poidlng  cause. 

[12]  The  objection  above  set  forth  avers 
that  Jesse  Crum  officiated  In  the  case  ct  City 
of  Elgin,  Flalntur,  v.  Mrs.  John  Woods  and 
Miss  Cailoe  Wright,  Defendants,  as  attorney 
for  the  private  prosecutor.  The  only  proof 
the  objector  ofTers  In  support  of  that  charge 
is  a  purported  cony  of  the  docket  entry.  Who 
made  this  copy  we  know  not  Whether  it 
was  a  true  copy  of  the  docket  entry  as  orig- 
inally made  we  are  not  Informed  by  convinc- 
ing evidence.  However,  it  is  not  an  exSct 
copy  of  the  docket  entry  as  It  now  exists. 
The  purpose  In  offering  and  receiving  this  al- 
leged copy  was  to  establish  that  Jesse  Crum 
acted  In  ibe  capadty  of  attorney  for  the  pri- 
vate prosecutor  in  the  above  case.  The  al- 
leged copy  does  not  sustain  the  objector's 
contention.  On  the  contrary,  It  refutes  his 
assertion  that  Crum  officiated  as  attorney  for 
the  private  prosecutor.  Thtit  paper  reads.  In 
part:  "Defendants  appeared  in  person  and 
by  John  Woods,  plaintiff  appearing  by  re- 
corder Crum."  The  plaintiff  was  not  the  pri- 
vate prosecutor.  The  plaintiff  was  the  city 
of  Elgin.  This  was  a  cause  prosecuted  by 
the  dty  -  of  Elgin  because  of  the  offending 
against  Its  ordinances  by  the  defendants  In 
the  use  of  profane  language  and  the  commis- 
sion of  the  crime  of  assault  and  battery. 
Four  of  the  jurors  in  that  case  took  the  wit- 
ness stand  and  testified  before  the  board  of 
bar  examiners  that  Crum's  conduct  of  the 
case  was  fair  and  Impartial.  The  truth  Is 
that  the  dty  was  not  represented  by  counsel ; 
but  Crum,  acting  as  dty  recorder,  did,  as  la 
often  done  In  incorporated  dtles  and  towns 
of  the  size  of  Elgin,  Interrogate  the  witnesses. 
This  Is  also  common  practice  in  justice  courts 
when  the  state  does  not  appear  by  the  dis- 
trict attorney,  and  very  often  when  the  jus- 
tice is  sitting  as  a  committing  magistrate, 
^ere  Is  no  evidence  that  tends  to  show  that 
the  recorder  received  any  compensation  from 
any  person  for  acting  in  the  capadty  of  at- 
torney in  the  cause,  or  that  be  did  act  as 
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such  attorney.  The  only  mistake,  If  any,  In 
tbe  oitire  matter,  Is  that  Crum,  In  writing 
the  docket  entry — if  he  did  write  it — recited 
tbe  following:  "Plaintiff  appearing  by  Re- 
corder Crum."  Had  the  recorder  been  actu- 
ated by  a  wrongful  motive,  he  would  not  have 
set  down  In  bis  docket  tbe  proof  of  his 
wrongdoing.  This  objection  la,  in  tbe  lan- 
guage of  Mr.  Justice  AfcReynoIds,  "toying 
with  the  immaterial." 

[13]  It  Is  now  intimated  that  applicant,  up- 
on receiving  coi^  of  the  objections,  In  Feb- 
rliary,  1921  containing  tbe  foregoing,  became 
frightened  and  mutilated  the  record  of  his 
docket  entry  in  the  matter  of  the  case  prose- 
cuted by  tbe  city  of  Elgin  hereinbefore  re- 
ferred to.  "Except  for  a  possible  motive  to 
destroy  tbe  evidence  of  his  conduct  in  that 
cause,  there  is  no  ground  for  suspecting  that 
Crum  Is  guilty  of  this  offense,  and  when  the 
objection  is  analyzed  no  motive  is  foxmd. 

That  record,  since  January  5,  1921,  had 
been  in  the  possession  of  Gny  Patten,  city 
recorder.  Section  18  of  article  6  of  the  Char- 
ter of  the  City  of  Elgin  makes  It  tbe  duty  of 
the  recorder: 

"To  keep  accurate  minntes  of  all  proceedings 
of  the  coundl  and  a  correct  record  of  all  Judi- 
cal business  by  him  transacted.  It  is  bis  duty 
also  to  file  every  paper  presented  to  bim  of- 
ficially, and  to  take  charge  of  and  to  safely 
keep  all  the  papers  and  records  of  the  corpo- 
ration." 

Tbe  recorder  testified: 

"Q.  Now,  you  have  bad  possession  of  these 
books  at  all  times?    A.  Yes,  sir. 

"Q.  Mr.  Cmm  hasn't  had  possession  of  these 
books  since  you  have  been  in  office?  A.  No, 
sir;   they  have  been  up  here  since  yesterday. 

"Q.  But  otherwise  they  were  in  your  cus- 
tody and  keeping?    A.  Yes,  sir. 

"Direct,  by  Mr.  Ringo:  Q.  Where  do  you 
keep  the  books?  A.  At  the  bank,  the  meeting 
book,  I  keep  them  at  tbe  bank  and  the  city 
baU. 

"Q.  That  particular  book?  A.  The  docket 
has  been  in  the  vault  in  the  city  hall. 

"Q.  That  is  a  vault  that  is  in  connection  with 
tbe  office  of  Mr.  Crum?  A.  No,  sir;  it  is 
across  the  hall. 

"Q.  That  is  where  be  keeps  his  books?  A. 
No,  not  now. 

"Q.  Be  has  accees  to  the  vault?  A.  No,  sir; 
the  c«mbiDation  has  been  changed. 

"Q.  Does  any  one  else  know  it?  A.  Yes, 
sir;   the  mayor,  I  think.    •    •    » 

"Rccross,  by  Mr.  Green:  Q.  This  vault  is  an 
ordinary  safe;  it  requires  that  some  one  know 
the  combination  to  open  it?    A.  Yes,  sir. 

"Q.  And  in  addition  to  that  tbe  door  to  the 
room  was  also  kept  locked?    A.  Yes,  sir. 

"Q.  While  this  room  Ss  in  the  same  building, 
it  is  across  the  ball?    A.  Yes,  sir. 

"Q.  He  would  have  to  first  unlock  the  door 
and  then  know  the  combiuation  of  the  vault? 
A.  Yes,  sir. 

"By  the  Examiner:  Q.  Has  anybody  asked 
you  to  have  possession  of  that  docket?  A.  No, 
sir. 


"Q.  When  was  It  turned  over  to  you?     A. 

January  3,  1921." 

Different  members  of  tbe  Bar  ot  Union 
County  who  take  great  pride  In  the  Integrity 
of  their  profession  have  offered  themselyea 
as  witnesses,  and  have  sustained  tbe  ap^- 
cant's  good  name.  Among  them  we  wIU  dte 
one  illustration:  Ed  Wright,  at  one  time 
secretary  of  the  Public  Service  Commisalon 
of  Oregon,  11%  years  county  clerk  of  Union 
county,  at  present  tbe  district  attorney  of 
his  county,  and  a  man  who  knows  tbe  pec^e 
of  Union  as  few  men  know  them,  testified  to 
the  upright  character  of  applicant  Not  cmly 
members  of  the  bar,  but  other  w^-known 
residents  of  his  county,  say  that  he  ia  of 
good  repute.  We  have  considered  thlB  testi- 
mony in  arriving  at  our  conclusion  in  tbe 
matter. 

We  have  read  and  carefully  considered  tbe 
record  In  Its  entirety,  tbe  briefs  that  were 
filed  with  tbe  board  by  tbe  applicant  and  by 
tbe  objector,  as  well  as  the  briefs  submitted 
to  this  cdbrt  Tbe  dominant  characteristic 
of  this  hearing  is  recognized  in  the  great 
number  of  charges  preferred  against  tbe  ap- 
plicant by  the  objector  and  tbe  absence  of 
evidentiary  facta  to  establish  his  averments. 

For  tbe  reasons  herein  set  forth,  it  is 
hereby  ordered  that  the  application  of  Jesse 
Crum  for  admission  as  an  attorney  be 
granted. 


DEAN  V.  COLE.  * 
(Supreme  Court  of  Oregon.    Mardi  7,  1922.) 

1.  Jndoment  9=3690(4)— Forvoioaare  to  ea- 
force  money  payment  In  exohaage  ioee  aot 
bar  action  for  fraud. 

Under  Or.  Ii.  f  766,  providing  that  in  cer- 
tain cases  judgment,  in  respect  to  the  matter 
directly  determined,  conclusive  between  the 
parties  and  their  representatives,  etc.,  the  fore- 
closure of  a  contract  of  exchange  of  property 
for  failure  to  pay  a  balance  due  thereon  does 
not  prevent  bringing  an  action  for  frandolent 
representations  in  making  the  exdiange. 

2.  Fraud  «s»3 1— Remedies  available. 

A  party  induced  to  enter  a  contract  by 
fraud  may  either  affirm  It  and  sue  for  damages, 
or  rescind  it  and  be  reinstated  in  the  position 
in  which  he  was  before  it  was  consummated. 

3.  contracts  i8=;>270(!)— To  rescind  beoanse  of 
fraud,  party  must  act  promptly. 

To  rescind  a  contract  on  the  ground  of 
fraud,  a  party  must  act  promptly  on  discovery 
of  It 

4.  Election  of  remedies  ^=9 1 2— Attempted  re- 
scission of  party  wlio  had  loot  right  to  r«- 
soind  (toes  not  prevent  suit  for  fraatf. 

In  an  exchange  of  property  where  plaintiff 
bad  been  in  possession  over  a  year  before  of- 
fering to  rescind,  he  bad  by  delay  lost  the  li^t 
to   rescind,   and   his  attempt  to   rescind  in  a 


^s>For  other  cases  see  uime  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest!  and  IndezM 
•Rehearing  denied  April  11,  1922. 
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foredosare  suit  does  not  prevent  him  from  8U- 
ins  'or  damages  for  fraudulent  repreBentations. 

6.  FTaud  «=»23— instniotlon  deflning  "llduoiary 
refaHoti"  held  oorreet. 

In  an  action  for  fraudulent  representation* 
concerning  an  exchange  of  property,  where 
plaintiff  was  sick  and  unable  to  go  to  see  the 
property  of  defendant,  whom  he  asked  to  de- 
scribe the  property,  an  instruction  that  a  "fidu- 
ciary relation"  exists  whenever  there  exists  a 
confidence  enabling  the  person  in  whom  it  is 
reposed  to  exert  influence  over  the  person 
trustinz  him  when  parties  to  a  transaction  do 
not  meet  upon  equality,  one  party  having  a- 
full  knowledge  and  the  other  not,  and  the  lat- 
ter places  confidence  in  the  former,  was  proper. 
[Bd.  Note.— For  other  definidom,  see  Words 
and  Phrases,  First  and  Second  Series,  Fidu- 
ciary Relation.] 

Department  No.  1. 

Appeal  from  Circuit  Court,  Marlon  Conn- 
ty :    Percy  E.  Kelly,  Judge. 

Action  by  T.  B.  Dean  against  Claude  Cole. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afflnned. 

Hall  S.  Losk  and  Bartlett  Cole*  botb  of 
Piwtland,  fw  appellant. 

Roy  Shields  and  James  O.  Heltsel,  both  of 
Salem  (Smith  &  Shields  and  James  O.  Helt- 
cel,  all  of  Salem,  on  the  brief),  for  respond- 
ent.. 

BURNETT,  0.  J.  (1]  Prior  to  the  coti- 
troveray  between  the  parties,  embodied  in 
this  litigation,  Dean  owned  a  city  lot  in  Port- 
land and  Cole  owned  acreage  In  Marion  coun- 
ty. They  exchanged  these  pieces  of  realty  by 
Dean's  conveying  the  lot,  rating  the  value  at 
$8,000,  which  was  credited  on  the  purchase 
price  of  the  acreage,  fixed  at  $11,600.  In- 
stead of  Cole's  conveying  the  acreage  to 
Dean,  they  entered  into  a  contract  whereby 
Cole  agreed  to  convey  and  Dean  covenanted 
to  buy  the  acreage,  the  deed  to  be  made  up- 
on the  payment  by  Dean  of  the  balance 
of  the  purchase  price,  iSfiOO,  to  be  applied 
in  Uquldatlan  of  a  mortgage  on  the  land. 
Dean  went  into  possession  of  the  acreage. 

Ete  claims  that  he  was  induced  to  make  the 
exchange  by  fraudulent  representations  of 
Cole,  concerning  the  condition  of  the  or- 
chards on  the  land,  the  boundaries  thereof, 
and  the  condition  of  the  soil.  The  contract 
was  made  November  28,  1917.  Claiming  to 
have  discovered  the  truth  respecting  the  land, 
Its  boundaries  and  the  condition  of  the  or- 
chards, and  the  falsity  of*Cole'8  representa- 
tions concerning  those  matters.  Dean  on  De- 
cember 21,  1918,  served  on  Cole  a  notice  to 
the  effect  that  on  account  of  the  fraud  prac- 
ticed upon  him  by  Cole  the  former  relinquish- 
ed to  the  latter  the  full  control  and  poeses- 
sion  of  the  acreage,  tendering  therewith  a 
quitclaim  deed  for  the  same,  offering  to  ac- 
count for  the  rents  and  profits  received  by 


him  during  his  possession,  demanding  pay- 
ment to  blm  of  what  he  had  paid  on  the  con- 
tract, to  wit  $8,000.  or  in  lieu  thereof  a  re- 
conveyance of  the  Portland  lot,  and  rescind- 
ing the  contract  for  the  purdiase  of  tlie  acre- 
age. Cole,  however,  refused  to  accept  the 
deed  or  to  assent  to  a  rescission  of  the  con- 
tract. 

Dean  then  on  December  23,  1918,  began  an 
action  against  Cole  to  recover  $8,000  as  for 
money  had  and  received.  The  service  of  sum- 
mons in  that  action  was  quashed,  and  noth- 
ing further  seems  to  have  been  done  ^ith  the 
matter  in  that  form. 

On  January  30^  1919,  Cole  began  salt  In 
Marlon  county  to  foreclose  the  contract  for 
the  sale  by  him  and  pnrcfaase  by  Dean  of  the 
acreage.  In  the  complaint  in  that  suit  It 
was  averred  in  substance  that  Cole  was  the 
owner  of  the  Marlon  county  land ;  that  the 
parties  made  the  contract  for  the  sale  there- 
of by  Cole  to  Dean;  that  the  latter  took 
possession  of  the  acreage;  that  Cole  has 
folly  performed  his  part  of  the  contract: 
and  that  Dean  has  not  paid  the  balance  of 
the  purchase  price  or  otherwise  performed 
his  agreement,  but  has  notlfled  Cole  that  he 
wonld  not  perform  the  same: 

The  answer  of  Dean  to  that  foreclosure 
atdt,  upon  which  it  was  tried,  admits  Cole's 
ownership  of  the  acreage  and  the  making  of 
the  contract,  but  otherwise  denies  the  com- 
plaint except  as  stated  further  in  the  answer. 
It  then  avers  that  Dean  offered  to  restore 
the  land  to  Cole,  In  pursuance  of  which  he 
tendered  a  qultdalqi  deed  on  December  21, 
191.S,  and  he  brings  the  same  into  court  for 
delivery  to  CoI& 

A  second  and  further  separate  answer,  re- 
citing the  history  of  the  transaction  and  de- 
claring that  Dean  was  induced  to  make  the 
contract  by  the  frand  and  false  representa- 
tions of  Cole  as  to  the  boundaries  of  the  land 
and  the  condition  of  the  onward  and  soil, 
avers  that  on  discovery  of  Cole's  fraud  Dean 
elected  to  and  did  rescind  the  contract,  but 
Cole  refused  to  consider  the  same.  This 
second  and  farther  separate  answer,  how- 
ever, was  dismissed  on  motion  of  Dean  at  the 
hearing  April  14,  1919,  without  prejudice. 
The  reply  denied  the  first  separate  answer  in 
toto.  The  second  answer  was  challenged  in 
material  particulars,  but  as  it  was  dismissed 
and  withdrawn  from  the  case  without  preju- 
dice, it  Is  not  necessary  further  to  consider 
the  pleadings  In  the  foreclosure  suit  The 
findings  of  the  oonrt  In  that  suit  are  in  sub- 
stance that  Cole  owned  the  Marion  county 
land ;  that  the  parties  made  the  contract  on 
November  28,  1917 ;  that  Dean  took  posses- 
sion of  the  acreage  and  remaiiled  there  until 
December  21,  1918 ;  that  Cole  has  performed 
his  part  of  the  agreement;  that  Dean  has 
failed  and  refused  to  pay  the  taxes  on  the 
land  or  the  balance  of  the  purchase  price; 
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that  Cole  had  warned  Dean  that  he  would 
foreclose  the  contract  unless  the  balance  was 
paid ;  that  Dean  thereupon  notified  Cole  that 
he  would  not  comply  with  the  contract;  and 
finally  that  on  December  21,  1018,  Dean  had 
served  on  Cole  a  notice  of  rescission  and  ten- 
der of  return  of  the  Marion  county  lands, 
all  of  which  Cole  refused.  Thereupon  an  In- 
terlocutory decree  was  entered  allowing  Dean 
a  certain  time  in  which  to  pay  the  balance, 
and  afterwards,  when  it  was  made  to  appear 
to  the  court  that  Dean  had  not  paid,  a  final 
decree  was  entered  foreclosing  him  from  any 
claim  whatever  upon  the  acreage.  No  mon- 
ey judgment  or  decree  was  demanded  by 
either  party  in  the  foreclosure  salt 

After  the  decree  was  rendered  in  that  suit, 
this  action  was  commenced  by  Dean  against 
Cole;  the  amended  complaint  therein  being 
filed  June  80,  1919.  In  substance  Dean  al- 
leges Cole's  ownership  of  the  lot,  a  8tat«nent 
that  its  net  value  is  $8,000,  the  making  of 
the  contract,  the  fraud  of  Cole  inducing  the 
same,  Cole's  knowledge  of  the  falsity  of  his 
statements,  and  Dean's  reliance  thereupon. 
Averring  that  the  difference  between  the 
value  of  the  Portland  property  and  that  of 
the  acreage  was  $8,000,  Dean  claims  to  have 
been  damaged  in  the  latter  sum,  for  which  he 
demands  Judgment.  Cole  admits  the  making 
of  the  contract  and  his  ownership  of  the 
land,  but  traverses  all  the  allegations  of 
fraud.  Affirmatively  he  states  the  making  of 
the  contract,  that  Dean  went  Into  possession 
of  the  land  after  having  made  a  thorough 
examination  of  the  same,  and  that  Cole  made 
no  representations  concerning  any  of  the 
matters  alleged  In  the  amended  complaint 
of  which  Dean  complains.  He  then  gives  a 
history  of  flie  foreclosure  suit,  setting  out 
as  exhibits  all  of  the  pleadings,  findings,  and 
conclusions  of  the  court  and  the  interlocu- 
tory and  final  decrees,  together  with  the  or- 
der dismissing  the  second  and  further  sepa- 
rate answer  of  Dean  without  prejudice. 
Cole  claims  in  his  answer  that  this  disposi- 
tion of  the  foreclosure  suit  bars  the  prose- 
cution of  the  present  action  for  damages. 
Still  further,  Cole  recites  the  giving  of  the 
notice  of  rescission  and  the  action  com- 
menced by  Dean  on  December  23,  1918,  in 
which  the  services  of  summons  was  quashed. 
Cole's  contention  under  this  third  affirma- 
tive answer  is  that  by  vlrtae  of  having  giv- 
en the  notice  and  having  filed  the  counter- 
claim in  the  foreclosure  suit,  which  was  aft- 
terwards  withdrawn,  and  by  bringing  the  ac- 
tion as  for  money  had  and  received,  in  which 
the  service  of  summons  was  quashed.  Dean 
has  irrevocably  and  conclusively  elected  to 
rescind  the  contract,  and  that  the  same  con- 
stitutes a  waiver  of  the  alternative  right  to 
bring  an  action  for  damages. 

We  will  first  consider  the  effect  of  the  de- 
cree of  foreclosure.  That  is  established  by 
section  756,  Or.  L.    After  first  giving  the  ef- 


fect of  a  jodgment,  decree,  or  order  a£Biiist 
a  specific  thing,  or  as  tv  tbe  probate  of  a 
will,  or  tbe  personal,  political,  or  legal  con- 
dition of  a  particular  tndlvldaal,  tbe  Btatute 
says: 

"In  other  cases,  the  jodgment,  decree,  or  or- 
der is,  in  respect  to  the  matter  directly  de- 
termined, conclusive  between  the  parties  and 
tbeir  representativea  and  snccessors  in  inter- 
est by  title  subsequent  to  the  commencement 
of  the  action,  salt,  or  proceeding,  litigating  for 
tbe  same  thing,  under  the  same  title,  and  in  the 
same  capacity." 

As  the  pleadings  were  amended  by  the 
withdrawal  of  the  counterclaim  in  whkh 
alone  was  said  anything  about  fraud  or  re- 
sci8.sion  of  the  contract,  the  matter  of  dam- 
ages or  of  fraud  ui>on  which  the  same  was 
based  was  not  litigated.  All  that  was  "di- 
rectly determined"  in  that  suit  was  embodied 
in  the  findings,  in  substance  that  Cole  is  the 
ownei*  of  the  land;  that  tbe  contract  had 
been  made;  that  Cole  had  performed  It  and 
that  Dean  bad  not  performed  it;  with  the 
resultant  embodied  In  the  decree  that  Dean 
was  ousted  of  all  right  to  the  land.  Nothing 
further  was  "directly  determined."  Tbe  mat- 
ter of  damages  was  not  involved. 

[Z]  The  remaining  question  is:  Wbat  ef- 
fect must  be  given  to  the  notice  ef  reedssiMi 
served  upon  Cole  December  21,  1918.  wliidi 
he  refused  to  consider?  It  Is  true,  as  laid 
down  in  the  leading  case  of  Scott  v.  Walton, 
32  Or.  460,  52  Paa  180,  and  as  contended  by 
the  defendant  bere,  that  a  party  who  has 
been  induced  to  enter  into  a  contract  by  fraud 
has  upon  its  discovery  an  election  of  reme- 
dies. He  may  either  afllrm  the  contract  aiul 
sue  for  damages,  or  rescind  it  and  be  rein- 
stated in  the  position  in  whidi  he  was  before 
it  was  ccmsnmmated.  These  remedies,  how- 
ever, are  not  concurrent  but  wholly  inconsirt- 
ent.  The  adoption  of  one  operates  as  an 
abandonment  of  the  other.  If  Cole  bad  ac- 
cepted the  offer  of  Dean  to  rescind  0ie  con- 
traM  on  tlie  terms  specified  in  theptnotice. 
the  remedy  would  have  been  worked  out  by 
the  action  of  the  parties  and  would  then 
have  remained  as  a  condnsive  bar  to  the 
emplojrment  of  any  other  remedy.  Cede,  bow- 
ever,  did  not  accept  the  proffered  rescission 
on  the  terms  appendant  On  tbe  contrary, 
he  refused  the  offer.  It  is  plain,  then,  that 
the  controversy  was  not  determined  by  the 
acts  of  the  parties.  It  remains  to  asc^tain 
what  effect  must  be  given  to  the  notfee  of  re- 
scission served,  as  stated,  on  December  21, 
1918.    It  is  said: 

"An  election  can  exist  only  where  there  ii  * 
choice  between  two  or  more  inconsistent  reme- 
dies actually  existing  at  the  time  the  election 
is  made.  Hence  the  fact  that  a  party  miscon- 
ceives his  right,  or  through  mistake  attempts  ts 
exercise  a  right  to  which  he  is  not  entitled,  «r 
prosecutes  an  action  based  npon  a  remedial 
right  wliich  lie  erroneously  supposes  he  hts, 
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and  Is  defeated  becanBS  of  rach  error,  does  not 
constitute  a  condueive  election,  and  does  not 
preclude  him  from  thereafter  prosecuting  an 
action  baaed  npon  an  inconsistent  remedial 
right.  A  party  does  not  have  two  remedies 
between  which  be  mnst  elect,  where  there  is  a 
valid  defense  to  one  of  them,  as  where  the 
remedy  first  sought  is  defeated  by  laches  or  the 
Etatnte  of  limitations,  although  there  are  de- 
cisions inconsistent  with  this  rule."  20  O.  J. 
21. 

[3,  41  It  is  primary  learning  that  If  a  party 
vrould   rescind  a  contract  on  the  ground  of 
fraud,  be  mast  act  promptly  npon  discovery 
of  tbe  fraud.    Examining  In  this  connection 
the  notice  of  December  21,  1918,  we  find,  re- 
ferring to  the  contract  and  transactions  be- 
tween  the  parties,   the  statement  of  Dean 
"that   the  same  were  Induced  and  procured 
through  fraud,  as  I  have  heretofore  notified 
you,"  clearly  indicating  that  before  the  serv- 
ice of  the  notice  Dean  had  knowledge  of  the 
fraud.     This   Is  enforced  by  the  fart  that 
Dean  went  into  possession  of  the  acreage  at 
the  time  the  contract  was  made  on  November 
28,  1917,  and,  at  the  time  the  service  of  no- 
tioe  of  rescission  was  made,  liad  been  in  pos- 
session more  than  a  year,  with  every  oppor- 
tunity to  discover  the  falsity  of  Cole's  rep- 
resentations respecting  the  condition  of  the 
orchard,  as  well  as  the  fertility  and  bound- 
ariea  of  the  land.    Under  these  circumstances 
appearing  on  the  face  of  the  record,  Dean  had 
lost  his  alternative  right  to  rescind  the  con- 
tract, and  he  did  not  In  fact  at  that  time 
have  two  remedies  between  which  be  was  re- 
quired  to  elect.     Hla   attempt  at  election, 
where  there  was  no  ground  for  the  same,  is 
utterly  null  and  of  no  binding  force  or  effect 
npon  him.    His  only  remaining  remedy  was 
that  of  an  action  for  damages,  a  legal  rem- 
edy whidi  could  not  be  enforced  as  a  coun- 
terclaim in  a  suit  in  equity.     The  present 
contention  is   somewhat  analogous   to   that 
portrayed  by  Mr.  Justice  Harris  In  Oregon 
Mill  &  Grain  Co.  v.  Hyde,  87  Or.  163, 169  Pac. 
791,  but  with  this  dlfTerence:    There,  the  par- 
ties seeking  relief  pursued  at  least  two  fan- 
cied but  none  the  less  mistaken  remedies, 
even   to  final  Judgment,   before  attempting 
the  right  one,  which  was  ultimately  sustain- 
ed;   while  here  all  assertion  of  fraud  and 
deceit  uttered  prior  to  the  present  complaint 
has  been  eliminated  from  the  record  without 
prejudice,  so  that  it  does  not  aCTert  the  case, 
hut  leaves  it  as  U  the  plaintift  had  hit  upon 
the  right  remedy  In  the  first  Instance.    More- 
over, as  we  have  seen,  the  assertion  of  the 
right  to  rescind  on  the  ground  of  fraud  cainc 
too  late,  because  of  the  confessed  delay  on 
the  part  of  Dean  in  making  the  charge. 

The  result  is  that,  not  having  directly  de- 
termined the  question  of  fraud  or  damages, 
the  decree  of  foreclosure  does  not  aSect 
Dean's  ri{^t  to  recover  damages.  Again,  on 
account  of  Cole's  refusal  of  the  offer  to  re- 
adnd,  there  is  no  agreement  settling  the  con- 
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troversy.  Finally,  Inasmuch  as  Dean's  no- 
tice of  rescission  came  too  late  and  the  rem- 
edy depending  upon  rescission  perished,  then? 
Is  no  election  of  remedies  standing  in  the 
way  of  his  right  to  sue  for  damages.  Cede 
has  not  been  induced  to  change  his  position 
by  virtue  of  anything  Dean  did  in  the  way 
of  giving  him  notice  of  rescission,  which  was 
not  accepted.  The  situation,  therefore,  is 
reduced  to  one  in  which,  if  the  complaint  Is 
to  bu  believed.  Cole  has  the  land  he  owned 
at  all  times  during  this  litigation,  and  In 
addition  thereto  has  acquired  Dean's  Fort- 
land  lot.  Dean  says  this  result  was  achieved 
on  account  of  Cole's  fraud.  If  this  be  true. 
Dean  has  suffered  some  damage.  This  has 
not  been  adjudicated  in  any  other  litigation, 
so  far  as  the  record  discloses.  The  questions 
of  fraud  and  the  amount  of  damages  have 
been  submitted  to  the  decision  of  a  Jury 
In  this  case.  Based  upon  the  verdict  and  en- 
suing Judgment,  Is  fashioned  the  first  adju- 
dication of  these  matters  in  all  the  transac- 
tions of  the  parties  of  which  we  have  history 
In  tBe  pleadings. 

[S]  The  trial  Judge  instructed  the  Jury 
that— 

"A  fiduciary  relation  exists  wherever  there 
exists  such  a  confidence,  of  whatever  character 
that  confidence  may  be  as  enables  the  person 
in  whom  the  confidence  or  trust  is  reposed  to 
exert  influence  over  the  person  trusting  him; 
that  is  to  say,  whenever  two  persons  stand  in 
such  a  relation  that  whfle  it  continues,  con- 
fidence is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  the 
confidence  is  possessed  by  the  other. 

"Fiduciary  relations  exist  when  parties  to  a 
transaction  do  not  meet  upon  equality,  one  par- 
ty having  a  full  knowledge  and  the  other  not, 
and  the  latter  places  confidence  in  the  former." 

This  instructlcm  evidently  was  Intended  to 
refer  to  the  averment  of  the  complaint  to 
the  effert  that  Cole  had  superior  Information 
about  the  land  and  the  condition  of  the  or- 
chard, while  Dean  had  no  previous  knowl- 
edge on  those  subjects;  that  owing  to  his 
illness  he  bad  but  limited  opportunity  to  ex- 
amine the  same;  and  that  he  asked  Cole 
truly  to  relate  the  conditions  to  him.  As 
laid  down  In  substance  In  Boelk  v.  Nolan,  56 
Or.  229,  107  Pac.  689,  where  one,  having  ac- 
curate Information  concerning  property  about 
which  negotiations  are  being  carried  on  be- 
tween himself  and  another  not  thus  Informed, 
undertakes,  at  all,  to  make  statements  re- 
specting the  property,  be  must  speak  the 
whole  truth.  The  reason  of  the  rule  is  that 
since  the  8i)eaker  has  full  knowledge  and'  has 
Induced  the  other  party  to  rely  upon  him,  it 
would  be  approving  a  violation  of  confidence 
to  allow  him  to  profit  by  the  utterance  of  a 
half  truth.  The  Instructions  aptly  described 
such  an  Instance  as  stated  in  the  complaint 
and  further  gave  the  Jury  directions  how  to 
proceed  In  the  absence  of  such  conditions. 

There  are  other  assignments  of  error,  but 
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not  of  safficlent  ImportHnce  to  merit  dlscas- 
slon.  In  our  opinion,  the  Jndgment  of  the 
circuit  conrt  was  right  and  must  be  affirmed. 

BEAN,  HABRIS,  and  RAND,  3J^  ooncor. 


8PRAGUE  V.  CITY  OF  ASTORIA. 

(Snpreme  Court  of  Oregon.    March  14,  1922.) 

1.  Coarts  «s>l— "Jnrisdietlon''  doCaad 

"Jurisdiction"  is  the  autbority  to  bear  and 
determine  a  le^  controversy. 

[Ed.  Notc^— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 

2.  Appeal  aai  error  9=>627(l)— Fffrng  of  a 
transoript  witbla  raqalnd  time  JurisdIctloMal. 

The  filing  of  the  transcription  on  appeal 
within  the  time  allowed  by  law  or  an  extension 
thereof  granted  by  the  trial  court  or  by  the 
Supreme  Court  within  the  time  allowed  t<x  file 
such  transcript  is  jurisdictional. 

3.  Appeal  and  error  ®=»662(l)  —  Rseord  that 
Judge  ortlered  extensloa  of  time  for  fllinfl 
traascrlpt  eoaeluslve  that  he  was  not  disqaall- 
«ed. 

An  appeal  will  not  be  dismissed  on  the 
ground  that  the  transcript  was  filed  within  the 
time  extended,  under  Or.  Ii.  {  554,  subd.  2,  by 
judge  of  the  circuit  court  after  he  bad  been 
disqualified  for  prejudice  under  aections  45—1, 
45—2,  45—3,  45—4,  as  amended  by  Iaws  1919, 
c.  160,  in  the  absence  of  record  showing  that 
a  motion  was  made  or  an  afitdavit  filed  under 
such  statutes  or  that  there  was  a  journal  entry 
showing  or  tending  to  show  the  disqualifica- 
tion of  such  Judge,  or  that  another  judge  was 
assigned  to  the  district  because  of  the  disqual- 
ification ot  «uch  judge,  since  the  orders  <tl  the 
court  extending  the  time  import  absolute  verity 
OS  to  every  proposition  of  law  and  fact  essen- 
tial to  their  existence. 

In  Banc. 

Appeal  from  drcnlt  Court,  Olatsop  Coim- 
ty;  J.  U.  Campbell,  Judge. 

Action  by  Rowena  Sprague  against  tbe 
City  of  Astoria,  a  municipal  corporation. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals. On  motion  to  dismiss  appeal.  Mo- 
tion denied. 

This  is  a  motion  to  dismiss  a  second  ap- 
peal of  this  case.  Judgment  adverse  to  the 
plaintlB'  was  reversed  by  this  court  (see  100 
Or.  298,  195  Pac.  789).  On  retrial  bad  In  the 
circuit  court  of  the  state  of  Oregon  in  and 
for  Clatsop  county,  Hoo.  J.  U.  Campbell, 
Judge  presiding,  the  plaintiff  recovered  a  ver- 
dict of  $2,600.  A  motion  for  new  trial  was 
overmled,  and  Judgment  was  thereupon  en- 
tered in  accordance  with  the  verdict  of  the 
Jury.  Upon  the  conclusion  of  the  trial  the 
defendant  appealed  to  this  court,  the  appeal 


being  perfected  on  November  K,  1921. 
Plaintiff  moved  that  the  appeal  be  dismissed, 
and  for  grounds  alleged  that  this  cotirt  U 
without  Jurisdiction  to  hear  the  cause  upon 
appeaL 

NorUad  ft  Hesse,  of  Astoria,  for  tlie  Mo- 
tion. 

J.  W.  Miott,  City  Atty.,  and  O.  C  &  A.  C. 
Fulton,  both  of  Astoria,  opposed. 

BBOWN,  X  (after  stating  tiie  facts  as 
above).  [1]  "Jurisdiction''  is  the  antiiority 
to  hear  and  determine  a  legal  cuuti-uveray. 

"The  fundamental  question  of  Jurisffictias, 
first  of  the  appellate  court,  and  then  of  th* 
court  from  which  the  record  eomes,  presents 
itself  on  every  writ  of  error  and  appeal,  and 
must  lie  answered  by  the  court,  whether  pro- 
pounded by  counsel  or  not.  Defiance  Water  Co. 
V.  Defiance,  190  U.  S.  184  (4S  L.  Bd.  140.  24 
Sup.  Ct  B.  63)."  Dippold  V.  Cathlamet  Tim- 
ber Co.,"  98  Or.  183, 189, 193  Pac:  909,  911. 

The  plaintiff  bases  her  aveimeBt  tbat  this 
conrt  Is  without  Jniisdictloa  upon  the  abow- 
Ing  made  by  the  record  on  file  herelii.  Her 
motion  reads,  in  part,  as  ftollowa: 

"Comes  now  the  above  plaintilf  and  respond- 
ent and  based  upon  appellant's  transcript  on 
file  herein,  snd  particularly  upon  the  copies  of 
the  judgment,  notice  of  appeal,  nndertaking  on 
appeal  and  respective  proof  of  sarviee  endorsed 
thereon,  and  the  two  pretending  orders  extend- 
ing tiate  in  whidi  to  file  the  transcript  in  the 
above-entitled  court  and  cause,  and  further 
based  upon  the  records,  files  and  Journal  entries 
of  tbe  above-entitled  cause,  moves  this  honor- 
able court  for  a  dismissal  of  the  vrithin  appesl. 
and  for  an  affirmation  of  the  Judgment  of  the 
lower  court,  for  the  foDowing  reason*:    •    •   • 

"That  defendant  and  appellant's  time  ia  which 
to  fils  its  transcript  on  appeal  in  the  Supreme 
Court  expired  on  the  14th  day  of  December, 
1921;  that  on  the- 15th  day  of  November.  1921. 
appellant  took  a  pretended  order  signed  by 
Hon.  James  A.  Eakin,  extending  appellant's 
time  in  which  to  file  s^d  transcript  until  Jss- 
uary  1,  1922,  and  on  the  27th  day  of  December, 
1921,  took  a  similar  order  signed  by  Hon.  James 
A.  Eakin,  extending  appeUanVa  time  ia  whidi 
to  file  its  transcript  until  the  first  day  of  Feb- 
rnary,  1922;  that  previously  to  tb»  trial  of 
said  cause  the  Supreme  Court  of  the  State  of 
Oregon  entered  an  order  appointing  Hon.  J. 
U.  Campbell  to  try  said  cauae  on  account  ot 
an  affidavit  of  prejudice  having  been  fil«d 
against  Hon.  J.  A.  Bakin.    •    •    •  " 

The  transcript  on  appeal  dlsdosea  that  oo 
November  16,  1921,  tbe  following  stipulatioB 
was  made  and  entered  Into  by  tlie  attorn^ 
for  tlie  respective  parties: 

"For  the  reason  that  the  defendant  has  beoi, 
and  is,  unable  to  secure  a  transcript  of  the 
evidence  taken  at  the  trial  of  the  cause  in  time 
to  prepare  and  file  ito  transcript  on  appeal  to 
the  Supreme  Conrt, 

"It  Is  hereby  stipolated  and  agreed  betwees 
the  parties  hereto,  by  their  respective  •ttoi'- 
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neys,  that  the  time  for  filing  the  transcript  on 
appeal  to  the  Supreme  Court  on  the  appeal  of 
the  defendant  from  the  jndgment  rendered  and 
entered  in  the  above-entitled  court  in  the  abore- 
entitled  cause,  be  extended  up  to  and  including 
January  1,  1922,  and  an  order  to  this  effect 
shall  be  entered." 

Pursuant  to  the  prorteions  of  section  694, 
subd.  2,  Or.  L,  and  based  upon  the  stlpnla- 
tlon  made  and  entered  Into  by  connsel,  the 
circuit  court  of  Clatsop  county,  Or.,  Hon.  J. 
A.  Babin,  judge,  presiding,  made  the  foUow- 
ins  order: 

*n;t  hsTlng  been-  made  to  appear  satiafaetori- 
ly  to  the  court  that  it  is  impossible  for  the  de- 
fendant to  complete  its  transcript  on  appeal  in 
the  above-entitled  eaoee  within  the  time  requir- 
ed by  law,  and  the  plaintiff,  through  her  attdt- 
neys,  appearing  in  court  and  consenting  thereto, 

"It  is  ordered,  that  the  time  for  the  defend- 
ant to  file  its  transcript  on  appeal  to  the  Su- 
preme Court  in  the  abore-entitled  cause  be,  and 
the  same  is  hereby,  extended  np  to  and  includ- 
ing Jannary  1,  1922." 

On  December  27,  1921,  a  aecosd  stipula- 
tion was  filed  as  follows: 

"It  is  hereby  stipulated  and  agreed  that  the 
time  for  the  defendant  to  file  its  transcript  on 
appeal  in  the  Supreme  Court,  and  to  prepaife', 
serve  and  file  its  bill  of  exceptions  in  the  above- 
entitled  action  be,  and  the  same  is  hereby,  ex- 
tended until  Febmary  1,  1922. 

"This  stipnlatioii  is  entered  into  witboni  a 
waiver  on  tiie  part  of  the  plaintiff  of  any  of  her 
rights  in  the  premises  not  herein  stipulated,  and 
particularly  of  her  contesting  that  the  trial 
court  is  without  jurisdiction  to  settle,  or  ex- 
tend the  time  in  which  to  settle,  the  bill  of  ex- 
ceptions, or  to  extend  the  time  in  which  to  file 
the  transcript  on  appeal  in  the  Supreme  CouA, 
the  time  in  which  to  do  so  having  expired,  and 
that  tike  SnprMne  Oonrt  is  without  jurisdietion 
on  appeal,  no  valid  order  eztending  time  in 
which  to  file  the  transcript  having  been  an- 
tered." 

Grounded  upon  this  stipulation,  the  cir- 
cuit court,  Hon.  J.  A.  Sakln,  JVidge,  presid- 
ing, made  the  following  order: 

"Based  upon  the  stipulation  filed  herein  by 
the  above-named  parties,  through  their  respec- 
tive attorneys, 

"It  is  ordered,  that  the  time  for  defendant 
to  file  its  transcript  on  appeal  in  the  Supreme 
Court  and  to  prepare,  serve  and  file  its  bill  of 
exceptions  in  the  above-entitled  action  be,  and 
the  sama  is  hereby,  extended  until  February  1, 
1922." 

On  February  2,  1922,  the  plalntUT  filed  her 
motion  requesting  a  dismissal  of  the  appeal. 

(21  The  filing  of  transcript  on  appeal  with- 
in the  time  allowed  by  law,  or  an  extension 
tbereot  which  may  be  granted  by  the  trial 
court  or  the  Judge  thereof,  or  by  the  Su- 
preme Court  or  a  justice  thereof,  within  the 
time  allowed  to  file  such  transcript.  Is  Juris- 
dictional. Kelley  v.  Pike,  17  Or.  330,  20 
Pac.  685;  Emery  v.  Brown,  63  Or.  264,  127 
Pac.  6S2;   Chandler  v.  Todd,  95  Or.  430,  188 


Pac.  161;  Russell  v.  Smith,  96  Or.  629,  190 
Pac.  715. 

The  order  enlarging  the  time  for  filing  the 
transcript  In  the  case  at  bar  was  made  with- 
in the  time  allowed  to  file  such  transcript 
That  order  was  made  by  the  trial  court; 
that  Is  to  say,  by  the  circuit  court  of  the 
state  ot  Oregon  in  and  for  Clatsop  county. 
The  trial  of  the  cause  had  been  completed, 
the  hearing  on  the  motion  for  new  trial  had 
been  decided,  and  the  Judgment  rendered  by 
the  court  had  been  appealed  from. 

The  term  "trial"  Is  defined  thus: 

"A  trial  Is  the  judicial  examination  of  the 
issues  between  the  parties,  whether  they  be 
issues  of  law  or  of  fact."  Section  113,  Or.  L.; 
Mulkey  V.  Day,  49  Or.  312,  314,  89  Pac.  957; 
Hillsboro  National  Bank  v.  Oarbarino,  82  Or. 
405,  409,  161  Pac.  703;  Warm  Springs  Irriga- 
tion District  Co.  ▼.  Pac.  I*.  Oo.,  89  Or.  19,  22, 
173  Pac.  265. 

And: 

"The  meaning  of  the  word  'hearing'  •  •  • 
is  to  be  determined  from  the  character  of  its 
use  in  the  statute.  American  Grain  Separator 
Co.  V.  Separator  Co.,  202  Fed.  loc.  cit  205,  120 
O.  0.  A.  644.  In  equity,  'hearing'  is  a  term  with 
a  well-understood  content.  Technically,  it  is 
'the  trial  of  the  case,  indnding  the  introduc- 
tion of  eridence,  the  argument  at  the  solicitora, 
and  the  decree  of  the  chancellor.'  Joseph  Dry 
Goods  Co.  V.  Hecht,  120  Fed.  loe.  dt.  763,  57 
O.  C.  A.  67,  citing  10  Bncy.  PI.  ft  Pr.  8; 
Babcock  v.  Wolf.  70  Iowa,  loo.  dt  679,  28  N. 
W.  490,  dUng  1  Bouv.  Law  Diet.  745.  •  •  * 
As  applied  to  courts,  the  word  is  said  to  be 
'generally  understood  as  meaning  a  judicial  ex- 
amination of  the  issues  between  the  parties, 
whether  of  law  or  of  fact'  Olennon  v.  Britton, 
IW  ni.  loc.  dt  243,  40  N.  H.  598."  State  v. 
Seehom,  283  Mo.  508,  628,  223  8.  W.  064,  670. 

The  orders  of  extension  were  lawfully 
made  by  the  drcnit  court  In  and  for  ClatscHi 
county.  Or.,  the  court  in  which  trial  of  the 
cause  was  bad. 

[31  In  support' of  her  motion,  the  plaintiff 
would  Invoke  the  provisions  of  chapter  160, 
General  Laws  of  Oregon,  1919,  designated  as 
sections  45—1,  45—2,  45—8,  and  45—4,  Or. 
L.,  providing,  among  other  things,  that — 

"No  judge  of  a  drcnit  court  of  the  state  of 
Oregon  shall  sit  to  hear  or  try  any  mat,  ae^ 
tlon  or  proceeding  when  it  shall  be  established, 
•  •  *  that  such  judge  is  prejudiced  against 
any  party  or  attorney  •  •  •  appearing  in 
audi  cause." 

Nothwithstanding  that  the  trial  was  com- 
pleted and  the  appeal  perfected  when  the  ex- 
tension of  time  in  which  to  file  transcript 
on  appeal  was  granted  to  defendant,  It  is  as- 
serted strenuously  that  Hon.  J.  A.  Eakln  had 
been  disqualified,  under  the  provisions  of  our 
statute,  to  try  this  action,  and  that  by  rea- 
.<«)n  thereof  the  trial  court  of  Clatsop  coun- 
ty. Or.,  presided  over  by  Judge  Eakln,  ex- 
ceeded its  Jurisdiction  In  granting  such  ex- 
tension. 
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We  regret  that  because  of  the  lac^  of  any 
evidence  in  support  of  the  assertion  in  plain- 
tiff's motion,  we  are  without  Jurisdiction  to 
consider  this  alleged  error.  We  are  limited 
to  the  consideration  of  questions  presented 
by  the  record  before  us.  This  record  disclos- 
es that  Hon.  J.  U.  Campbell  was  the  presid- 
ing Judge  of  the  circuit  court  of  Clatsop 
coimty.  Or.,  at  the  trial  of  Rowena  Sprague 
against  the  City  of  Astoria.  However,  it 
fails  to  disclose  tliat  a  motion  was  made  or 
an  affidavit  filed  in  accordance  with  the  pro- 
visions of  the  disqualifying  statute  above 
referred  to,  or  otherwise.  Nor  Is  there  any 
Journal  entry  showing,  or  tending  to  Show, 
the  disquallflcation  of  Hon.  J.  A.  Eakln.  We 
And  no  evidence  of  record  that  Hon.  J.  U. 
Campbell  was  assigned  to  the  Twentieth  dis- 
trict because  of  the  disquallflcation  of  Judge 
Eakln.  Our  sole  source  of  Information  re- 
lating to  the  trial  in  the  court  below  is  the 
record.  The  orders  in  this  case  made  by 
the  circuit  court  Import  absolute  verity  as  to 
every  proposition  of  law  and  fact  essential 
to  their  existence  against  the  parties  to 
them:  Freeman  Judgments  (4th  Ed.)  §  289; 
Van  Fleet,  Collateral  Attack,  §  550. 

The  motion  to  dismiss  is  denied. 


STATE  V.  LAUNDY.* 

(Supreme  Court  of  Oregon.     Feb.  28,  1922.) 

1.  Statotm  «ssl05(l)— CoiMtttution«l  reqalre- 
ment  as  to  anbjeot  and  title  must  be  rMwoa- 
ably  ooflstrued. 

Provision  of  Const,  art.  4,  g  20,  that  every 
act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject 
■hall  be  expressed  in  the  title,  though  manda- 
tory, must  be  reasonably  and  liberally  construed 
to  sustain  legislation  not  witliin  the  mischief 
aimed  against,  which  was  the  practice  of  in- 
serting in  one  bill  unrelated  provisions  and  of 
concealing  from  members  of  the  Legislature  the 
true  nature  of  the  proposed  law  by  giving  it  a 
misleading  title. 

2.  Statutes  «=3l  09— Matters  conieoted  with 
"subjeot"  of  aot  need  not  be  expressed  In 
title. 

Witliin  Const,  art  4,  |  20,  requiting  an 
act  to  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title,  the  word  "sub- 
ject" includes  the  chief  thing  to  which  the  stat- 
ute relates,  and  the  matters  properly  connect- 
ed, therewith  are  matters  germane  to  and  having 
a  natural  connection  with  the  general  subject 
of  the  act,  and  it  is  only  the  general  subject 
which  need  be  expressed  in  the  title. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sub- 
ject] 


3.  Statute*  i$=3l09— Title  livlni  reasonaU*  m- 
tice  of  contents  Is  snffieleat. 

If  the  subject  of  an  act  is  so  expressed  in 
the  title  as  to  give  reasonable  notice  of  its  con- 
tents, it  is  sufficient 

4.  Statutes  •es>ll8(l)— THIe  of  SyndieiJiui 
Aot  Includes  provisions  against  Joining  orgaji- 
izatlons. 

The  provisions  in  Syndicalism  Actt  {  3,  mak- 
ing it  unlawful  to  become  a  member  of  or  as- 
semble with  an  organizatiou  teadiing  the  pro- 
scribed doctrines,  is  germane  to  the  subject  of 
the  act  as  expressed  in  the  title  to  define  crim- 
inal syndicalism  and  to  prohibit  the  advoca^, 
teaching,  or  affirmative  suggestion  there<(f, 
though  the  title  does  not  refer  to  memberabip 
in  such  organizations,  and 'that  provision  is  not 
unconstitutional  as  being  broader  than  the  titie. 

5.  Constitutional  law  $=>48— Unoonstftvtlenal- 
Ity  of  act  mast  appear  beyond  raasonaMe 
doubt. 

Courts  will  not  pronounce  an  act  unconsti- 
tutional uidess  it  appears  beyond  a  reasonable 
doubt. 

6.  CottstHntlonal  law  «=>47— Only  question  for 
conrts  Is  power  ef  Leglsiatnre  to  onnet  stat- 
ute. 

When  the  constitutionality  of  a  state  stat- 
ute is  assailed,  the  sole  inquiry  for  the  «»urt8 
is  whether  it  exceeds  any  limitation  placed 
upon  the  Legislature  by  the  Constitution  of  the 
state  or  of  the  United  States. 

7.  Constitutional  law  «=970(3),  81— l.oglsl»- 
turo  can  enact  laws  te  promote  geaaral  w«l« 
fare. 

The  Legislature  may  within  conatitntional 
limitations  make  any  law  which  promotes  the 
order,  safety,  health,  morals,  and  general  wel- 
fare of  society,  and  it  is  the  exclusive  province 
of  the  Legislature  to  determine  what  acts  an 
inimical  to  public  welfare. 

8.  Constitutional  law  «s»70(i)-4nb]ect  to  ooa- 
stltntlonal  limitations.  Legislature  nlone  de- 
termines what  are  crImea. 

Subject  to  constitutional  limitationa,  it  ii 
the  exclusive  province  of  the  Legislatiire  to  de- 
clare that  acts  inimical  to  the  public  welfare 
shall  constitute  crimes. 

9.  Constitutional  law  ®=383(l)— iasarreetiea 
and  sedition  <s=92— Syndioaiism  Act  doeo  net 
Interfere  with  personal  liberty. 

Syndicalism  Act  i  3,  prohibiting  the  jtda- 
ing  of  or  assembling  with  an  organization  which 
advocates  crime  or  violence  to  accomplish  in- 
dustrial or  political  ends  or  to  effect  a  revolu- 
tion or  for  profit,  does  not  unlawfully  inter- 
fere with  personal  liberty,  since  liberty  does  not 
imply  unrestricted  license,  and  it  is  within  the 
power  of  the  Legislature  to  declare  that  incit- 
ing others  to  commit  acts  which  are  already 
crimes  shall  be  a  crime  in  itself. 

10.  CoMtltutional  law  4=3208(1)— Insametioi 
and  sedition  <s=>2— ^ndieallsra  Act  is  net 
class  legislation. 

Syndicalism  Act  i  3,  defining  and  prohib- 
iting criminal  syndicalism,  is  not  class  legis- 
lation, since  it  does  not  discriminate  againit 
some  or  favor  others,  but  aETects  all  alike. 
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If.  iMurreetloR  and  smfltlon  «=>2— SynAeal- 
Ism  Act  does  not  violate  eoastltutfonal  pro- 
viaioBS  eoMeralng  tranoa;    "orimlnal  wy»- 
dicallsm." 
Syndicalism  Act,  |  S,  defining  "criminal  ayn- 
dicalism"  as  the  advocacy  of  crime  or  Tiolence 
aa  a  means  of  effectioK  industrial  or  economic 
change  or  of  effecting  a  revolntion,  does  not 
-violate  Const,  art  1,  {  24,  or  Const  U.  S.  art 
S,  i  3,  providing  that  treason  shall  consist  only 
in  levying  war  against  the  government  or  ad- 
hering to  its  enemies  and  giving  them  aid  and 
comfort,  since  those  provisions  do  not  prevent 
the  punishment  of  acts  intended  for  the  sab- 
version  of  government  which  have  not  ripened 
into  treason. 

12.  Constitutional  law  «=>90— Insarreotlon  and 
sedition  «=32— Syndicalism  Act  does  not  vio- 
late constitutional  freedom  of  speech. 

Syndicalism  Act,  {  8,  defining  criminal  syn- 
dicalism as  the  advocacy  of  crime  and  violence 
as  a  means  of  effecting  industrial  or  political 
change  or  revolntion,  does  not  violate  Const 
art  1,  {  8,  protecting  the  freedom  of  speech, 
but  making  every  person  responsiUe  for  the 
abuse  of  that  right,  since  freedom  of  speech 
does  not  mean  unbridled  license. 

13.  Constitutional  law  «=39l— Insurreotloo  and 
sedition  «=^— Syadloallsm  Act  does  not  vio- 
late right  to  assemble  peaceably. 

Syndiealism  Act  t  3i  making  it  a  felony  to 
become  a  member  of  an  organization  advocat- 
ing syndicalism  or  to  assemble  with  such  or- 
ganization, does  not  violate  Const,  art  1,  |  26, 
prohibiting  laws  restraining  the  inhabitants 
from  assembling  in  a  peaceable  manner. 

14.  Criminal  law  «=3l3— Syndtoalism  Aet  Is 
suffldently  deflnite  and  certain. 

Syndicalism  Act  S  3,  making  it  unlawful 
to  organize,  become  a  member  of  or  meet  with 
■n  organisation  which  advocates  criminal  syn- 
dicalism as  defined  in  section  1  of  the  act,  or 
the  necessity  of  doing  any  aet  of  physical  rio- 
lenee  or  the  commission  of  any  crime  or  un- 
lawful act  as  a  means  of  accomplishing  or  ef- 
fecting any  industrial  or  political  ends,  change, 
or  revolntion,  or  for  profit  is  snffidently  def- 
inite and  certain  to  sustain  a  conviction  for  its 
▼iolation. 

15.  Insurrection  and  sedition  ®=>2— Indictment 
charging  syndicalism  by  becoming  member  of 
organization  held  sufficient 

An  indictment  which  charged,  In  the  lan- 
guage of  the  statute  against  criminal  syndical- 
ism, that  defendant  organised,  became  a  mem- 
ber of,  and  attended  a  meeting  of  the  Industrial 
Workers  of  the  World,  which  was  an  organ- 
ization advocating  criminal  syndicalism  and 
advocating  crime  and  violence  as  a  means  for 
effecting  industrial  or  political  ends  or  revo- 
lntion, complies  with  Const  art.  1,  {  11,  giving 
accused  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  vrith 
Or.  li.  H  14S7, 1440,  1448,  prescribing  the  req- 
nisiteB  of  as  in£ctment 

16.  indictment  and  Information  «=»f30— Sever- 
al counts  oannoft  be  Joined  In  one  Indictment. 

Under  Or.  Ii.  (  1442,  providing  that  the  in- 
dictment must  charge  but  one  crime,  it  is  not 


permissible  to  Join  two  or  more  counts  In  a 
single  indictment,  and,  if  an  indictment  charges 
two  or  more  distinct  and  substantive  offenses, 
it  is  bad  for  duplicity. 

17.  Indletment  and  Information  4=»I25(4)— 
Aots  entering  Into  eontlnuons  transaotlon  may 
be  charged  together. 

Acts  which  form  the  component  parts  of  a 
single  transaction  and  constitute  but  a  single 
offense  ordinarily  can  be  charged  together  in 
the  indictment. 

18.  Indlotment  and  Informatloa  (S=3l25(l9)— 
Several  means  of  oommlttlng  offence  may  b* 
eharged  tegether  If  not  repugnant. 

Where  a  single  offense  may  be  committed 
by  several  means,  it  msy  be  charged  in  a  sin- 
gle count  to  have  been  so  committed  if  the 
ways  and  means  are  not  repugnant,  and,  under 
Or.  L.  i  1442,  an  indictment  for  a  crime  which 
may  he  committed  by  the  use  of  different  means 
may  allege  the  means  in  the  alternative. 

19.  Indictment  and  Information  iS=3l25(20)— 
Statutory  offensA  may  be  charged  to  have  been 
committed  In  all  ways  In  statute  unless  re- 
pugnant. 

When  a  statutory  offense  may  be  committed 
in  one  or  more  of  several  ways  specified  by 
the  statute,  the  indictment  may,  in  a  single 
count,  charge  the  commission  of  the  offense  in 
any  or  all  of  the  ways  specified,  and  may  charge 
them  conjunctively,  though  the  statute  mentions 
them  disjunctively,  unless  repugnancy  results 
from  charging  the  acts  conjunctively  or  the  acts 
are  distinct  and  are  performed  at  different 
times  and  do  not  constitute  component  parts  of 
one  transaction. 

20.  Indictment  anil  Information  ®=3 1 25 (4)— In- 
dictment charging  syndicalism  by  organizing. 
Joining,  and  meeting  with  society  Is  not  du- 
plldtous. 

Since  the  acts  of  organizing,  becoming  a 
member  of,  and  meeting  with  an  orsm'nization 
advocating  the  doctrines  of  criminal  nyndicalism 
made  a  felony  by  Syndicalism  Act,  |  3,  may 
all  be  parts  of  one  transaction  and  are  not 
repugnant  an  indictment  charging  that  defend- 
ant at  the  specified  time  and  place  committed 
an  of  those  acts  is  not  subject  to  demurrer  on 
the  ground  of  duplicity. 

21.  Criminal  law  «=3678 (2)— Election  not  re- 
quired before  evidence  If  Indictment  Is  not 
duplioitous. 

Where  the  indictment  charged  that  the  acts 
of  accused  in  organizing,  Joining,  and  attend- 
ing meetings  of  an  organization  advocating 
criminal  syndicalism  were  committed-  at  the 
same  time  and  place  so  as  not  to  be  duplic- 
itous,  the  state  could  not  be  required  to  elect 
before  the  introduction  of  any  evidence,  as  to 
which  of  those  acts  it  would  rely  upon  for  ctm- 
viction. 

22.  Criminal  law  i8=>678 ('A)— Motion  to  n- 
quire  election  at  dose  of  state's  evidence 
requires  consideration  of  evidenoe. 

A  motion  by  defendant  at  the  close  of  the 
state's  evidence  in  chief  to  require  the  state 
to  elect  the  act  upon  which  it  would  rely  for 
conviction    requires    the    indictment    charging 
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several  acts  at  tbe  same  time  and  place  as  con- 
stitaUog  tbe  offense,  to  be  considered  is  con- 
nection with  the  evidence  in  determining  wheth- 
er the  acts  are  part  of  one  traDsaction, 

23.  Insurrection  and  sedition  ®=32— Act  making 
It  felony  to  "become"  a  member  Is  not  vio- 
lated by  being  a  member. 

Syndicalism  Act,  i  3,  making  it  a  felonr  to 
become  a  member  of  an  organization  advocat- 
ing criminal  syndicalism,  but  expressly  making 
it  an  offense  to  be  a  member  of  such  organiza- 
tion, as  was  done  by  Laws  1921,  c.  34,  does  not 
make  it  a  felony  for  defendant  to  be  a  member 
o^  auch  organization  where  he  had  ioined  be- 
fore the  act  was  passed,  since  to  "becone" 
means  to  pass  from  one  state  to  another,  to  en- 
ter into  some  state  or  condition. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Be- 
come.] 

24.  Criminal  law  «=»678(l)— State  must  alaot 
botween  offense  of  Joining  organization  and 
•MemMIng  with  It  seven  months  later. 

In  a  prosecution  for  criminal  syndicalism, 
where  tbe  indictment  charged  that  defendant 
joined  an  organization  advocating  syndicalism 
and  met  with  such  organization  at  the  same 
thne  and  place,  but  the  evidence  showed  that 
defendant  joined  the  organization  in  May  with- 
out at  that  time  attending  any  meeting  of  it. 
and  that  the  meeting  he  attended  occurred  in 
November,  the  acts  of  joining  and  attending  the 
meeting  were  separate  transactions,  constitut- 
ing distinct  offenses,  and  it  was  error  to  re- 
fuse to  require  the  state  at  tbe  dose  of  its  evi- 
dence to  elect  as  to  which  of  those  acts  it  would 
rely  upon  for  conviction. 

25.  Criminal  law  i8=3678( I)— Continuing  exist- 
ence of  organization  advocating  syndicalism 
between   defeotfant's  Joining  and  his  assem- 

'  bilng  with  It  does  not  render  election  unnec- 
essary. 
Where  the  evidence  showed  that  defendant 
joined  an  organization  advocating  syndicalism 
in  May  without  then  attending  a  meeting,  and 
attended  a  meeting  thereof  in  November,  the 
fact  that  the  organization  had  a  continuous 
existence  between  those  two  dates  does  not 
make  the  two  acts  part  of  the  same  transaction 
so  as  to  relieve  the  state  of  the  necessity  of 
electing  as  to  the  one  of  them  upon  which  it 
would  rely  for  conviction. 

26.  Insurrection  and  seditloi  «s>2— Uferatnre 
distributed  by  organlzatfM's  agents  eU*- 
where  is  admlsslbl*  to  show  Its  ebaraoter. 

In  a  prosecution  for  joining  an  organiza- 
tion advocating  criminal  syndicalism,  samples 
of  literature  distributed  by  officers  and  agenta 
of  the  same  organization  in  other  dtiea,  and 
even  in  other  states,  are  admissible  to  show  the 
character  of  the  organization. 

27.  Insurrection  and  sedition  i8=>2 — Utarature 
distributed  before  Syndicalism  Aot  l»  admU- 
sible  to  show  character  of  organization. 

In  a  prosecution  for  joining  an  organisation 
advocating  criminal  syndicalism  contrary  to 
Syndicalism  Act,  J  3,  literature  distributed  by 
the  agents  and  officers  of  the  organization  prior 
to  the  enactment  of  that  law  is  admissible  to 


show  tbe  character  and  purpose  of  {he  orgaa- 
iution. 

28.  Insurroetton  and  sedition  9=>2— Orgaslza- 
tlon  need  not  teaoh  prohibited  doctrines  wHh- 
■■  county  to  make  Joining  It  «  erime. 

To  establish  the  offense  of  joining  an  or- 
ganization teaching  criminal  syndicalism  within 
the  county  where  the  accused  joined  the  or- 
ganization, it  is  not  necessary  to  show  that  the 
sltns  of  the  organization  vras  localised  within 
the  county,  or  even  that  it  taught  the  prohibited 
doctrines  within  that  county. 

29.  Constitutional  taw  «=>  12— First  te*  aaand- 
ments  to  fsdoral  Constitution  do  not  Unit 
state  action. 

The  first  ten  amendments  to  the  Constitu- 
tion of  the  United  States  contain  no  restrictiona 
on  the  powers  of  the  state,  but  were  intended 
to  operate  solely  on  the  federal  government. 

30.  Courts  «Es97  (5)— Fsdoral  praotloe  for  pro- 
taetlon  ai^nst  use  of  nnlawfolly  seizad  mrU 
donoe  followed  by  state. 

Since  Const,  art.  1,  {{  9  and  12,  protecting 
against  unlawful  searches  and  seizures  and 
against  being  compelled  in  any  criminal  prose- 
cution to  testify  against  oneself,  are  in  effect 
the  same  as  Const.  U.  S.  Amends.  4  and  5,  the 
practice  established  by  the  United  States  Su- 
preme Court  whereby  accused,  from  whom  ar- 
ticles were  seized  after  unlawful  search,  can 
prevent  tiieir  being  used  against  him  by  peti- 
tion for  their  return  either  before  or  at  the 
trial  if  he  did  not  know  of  the  unlawful  seiznro 
before  that,  shoold  be  adopted  and  followed  by 
the  courts  of  the  state. 

31.  Arrest  «s>63(3)— Polloomaa  oan  arrest 
wKbont  warrast  atteadants  at  neetlBg  of 
syndicalist  organiatlon. 

Under  Or.  li,  |  1745,  making  policemen 
peace  officers,  sections  1754  and  1768,  author- 
izing a  peace  officer  to  arrest  withont  warrant 
for  a  crime  committed  in  his  presence  and  for  a 
felony  committed  not  in  his  presence  by  ac- 
cused or  which  he  has  reasonable  cause  to  be- 
lieve accused  committed,  and  Syndicalism  Act,  { 
3,  making  it  a  felony  to  assemble  with  an  or- 
ganization teaching  criminal  syndicalism,  police- 
men could  lawfully  arrest  the  members  of  such 
an  organization  while  attending  ita  meeting, 
and,  in  making  such  arrest,  could  perform  any 
acts  they  could  have  done  if  they  had  held  a 
warrant 

32.  Arrest  «=>7I— Porson  of  prisoner  nay  Im. 

ssarehed. 
An  officer  who  makes  a  lawful  arrest  may 
search  his  pris<mer  and  take  and  hold  articles 
found  upon  his  person  which  are  connected 
with  his  supposed  crime  as  its  fraits  or  as  the 
instruments  with  which  it  was  committed  or 
which  supply  proofs  relating  to  the  transaction, 
so  that  an  officer  lawfully  arresting  a  person 
for  criminal  syndicalism  msy  lawfully  take  from 
him  and  h<rild  his  msmberahip  book  in  Sis  syn- 
dicalist organization. 

33.  Arrest  «=>7I— Arrsstlag  ofllosr  wmif  law- 
fully tske  artloles  under  oontrol  of  the  prto- 
oner  if  tbey  supply  ovldonos  of  guilt. 

An  arresting  officer  may  at  the  time  of 
making  the  arrest  lawfully  take  into  possession 
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trol  of  the  prisoner  if  they  snpply  evidence  of 
Kuilt,  and  may  in  some  drcnmstances  search 
the  room  or  place  where  accosed  is  arrested. 

34.  Arrett  «=37l— Criminal  law  «=s>395— Sei- 
zure of  eyndicalist  literature  in  room  where 
accused  was  arrested  is  lawful,  and  evidence 
obtained  Is  admissible. 

The  officers  in  mailing  a  lawful  arrest  with- 
out warrant  of  accused  for  criminal  syndicalism 
may  take  into  their  possession  at  the  time  of 
the  arrest  documents  and  literature  which  tend 
to  show  the  character  of  the  organization, 
where  the  place  of  arrest  was  not  the  private 
residence  or  place  of  Imsineaa  of  accused,  re- 
gardless of  whether  it  was  -a  public  or  quasi 
public  hall,  and  the  papers  so  seized  may  be 
ased  in  evidence  against  accused. 

35.  Criminal  law  ®=3394 — Accused  cannot  com- 
ptain  »f  admission  in  evidence  of  another** 
property  wrongfully. 

Accused  cannot  complain  of  the  admission 
in  evidence  against  him  of  property  of  another 
person  because  such  property  was  seized  un- 
lawfully, since  the  right  violated  was  not  the 
right  of  accused. 

36.  Criminal  law  <£=»  1 169(1)— Admitting  In  ev- 
idence lease  taken  from  defendant's  desk  held 
barm  lees. 

In  a  prosecution  for  criminal  syndicalism, 
where  defendant  claimed  the  meeting  which  he 
-was  attending  when  arrested  was  not  that  of 
the  syndicalist  organization,  but  of  another  or- 
ganization, the  admission  in  evidence  of  a  lease 
of  the  property  to  the  latter  organization,  if  er- 
roneous because  of  the  manner  in  which  the 
lease  was  obtained,  was  not  preiudicial  to  de- 
fendant. 

37.  Criminal  law  $=>2I— Legislature  may  gen- 
erally penalize  act  without  regard  to  intent. 

The  Legislature  may  as  a  general  rule  pe- 
xialize  the  doing  of  an  act  without  regard  to  the 
Intent  or  knowledge  of  the  doer,  though  a  law 
which  would  punish  a  man  for  the  commission 
of  an  act  which  the  utmost  care  on  his  part 
would  not  enable  him  to  avoid  would  probably 
not  be  valid. 

38.  Criminal  law  <8=32a— Whether  statute  re- 
quiree  orimlnal  Intent  Is  to  be  determined 
from  language  and  oircumstancee. 

The  appearance  or  nonappearance  of  the 
word  "knowingly"  or  its  equivalent  in  a  stat- 
ute is  not  conclusive  on  the  question  whether 
the  statute  requires  criminal  intent  to  estab- 
lish the  offense,  but  that  question  is  to  be  de- 
termined by  considering:  the  subject-matter  of 
the  statnte,  its  language,  the  evil  sought  to  be 
eradicated  or  prevented,  and  the  consequences 
of  the  several  constructions  to  which  the  stat- 
ute may  be  susceptible,  and,  if  it  clearly  ap- 
pears it  was  the  Legislature's  intention  to  make 
the  act  a  crime  regardless  of  intent,  the  courts 
will  give  effect  to  that  intention. 

39.  Insurrection  and  sedition  <Ss>2— Knowledge 
or  Intent  unnecessary  to  establish  syndicalism 
by  joining  organization. 

To  establish  the  offense  of  criminal  syn- 
dicalism under  Syndicalism  Act,  $  3,  by  hecoiq: 


ist  organization,  in  which  act  the  words  "with 
the  intent"  are  found  connected  with  the  pre- 
ceding clause,  but  not  with  the  portion  of  the 
statute  under  examination,  guilty  knowledge  or 
criminal  intent  is  not  essential  either  nnder  the 
express  or  implied  requirements  of  the  statute. 

40.  Insurrection  and  sedition  «=92— Instruction 
deflning  "voluntary  assembly"  held  sufficient. 

In  a  prosecution  for  criminal  syndicalism, 
an  instruction  that  to  voluntarily  assemble  with 
an  organization  in  the  meaning  of  the  statute 
meant  to  meet  with  and  take  part  in  the  pro- 
ceedings of  such  an  assembly  with  the  purpose 
of  aiding  and  abetting  in  carrying  out  the  com- 
mon design  of  the  meeting  was  as  favorable  to 
defendant  as  he  was  entitled  to. 

41.  Insurrection  and  sedition  «=>2— Instruotioa 
as  to  knowledge  of  oharaeter  of  organization 
held  snffloient. 

In  a  prosecution  for  criminal  syndicalism, 
an  instruction  that  the  Jury  should  not  convict 
unless  satisfied  that  at  the  time  accused  became 
a  member  of  the  organization  he  Imew  or  had 
reasonable  grounds  for  believing  or  had  a  rea- 
sonable opportunity  to  learn  of  the  alleged  un- 
lawful purposes  or  character  of  the  organiza- 
tion gave  defendant  all  he  was  entitled  to,  since 
it  prevented  the  jury  from  convicting  him  of 
that  which  he  could  not  know. 

Bean,  J.,  dissenting. 

In  Banc. 

Appeal  from  Clrcalt  Court,  Multnomah 
County ;  Harry  H.  Belt,  J^udge. 

Joseph  Lanndy  was  convicted  of  criminal 
Byndlcalism,  and  he  appeals.  Reversed,  and 
new  trial  granted. 

The  indictment  upon  whidi  the  defendant 
was  tried  and  convicted,  omitting  some  of 
the  mere  formal  parts,  reads  thus: 

'^Fhe  said  Joe  Lanndy  on  the  12tli  day  of 
November,  A.  D.  1919,  in  the  county  of  Mult- 
nomah and  state  of  Oregon,  then  and  there  be- 
ing, did  then  and  there  unlawfully  and  felonious- 
ly hplp  to  organize,  become  a  member  of,  and 
voluntarily  assemble  with  a  certain  society  and 
assemblage  of  persons,  to  wit,  the  Industrial 
Workers  of  the  World,  which  society  and  as- 
semblage of  persons  was  formed  to  and  did 
then  and  there  unlawfully  and  feloniously  teach, 
advocate,  and  affirmatively  suggest  the  doctrine 
of  criminal  syndicalism,  sabotage,  and  the  ne- 
cessity, propriety,  and  expediency  of  doing  acts 
of  physical  violence  and  the  commission  of 
crime  and  unlawful  acts  as  a  means  of  accom- 
plishing and  effecting  industrial  esds,  political 
ends,  change,  and  revolution,  and  for  profit" 

The  indictment  was  based  upon  a  statnte 
which  was  enacted  in  1919  and  became  ef- 
fective on  February  8,  1919.  Because  of  the 
nature  of  some  of  the  questions  presented 
for  decision,  we  here  set  down  the  whole  of 
the  statute,  except  sections  4  and  5,  which 
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nre  In  no  wise  material  to  any  question  rais- 
ed by  the  defendant : 

"An  act  entitled  on  act  defining  criminal  syn- 
dicalism, and  the  word  'eabotage';  prohib- 
iting the  advocacy,  teaching  or  affirmative 
suggestion  thereof;  and  prohibiting  the  ad- 
vocacy, teaching  or  affirmative  suggestion  of 
crime,  physical  violence,  or  the  commission 
of  any  unlawful  act  or  thing  as  a  means  to 
accomplish  industrial  or  political  ends, 
change  or  revolution,  or  for  profit;  and  pro- 
hibiting assemblages  for  the  purpose  of  such 
advocacy,  teachings  or  suggestions;  declar- 
ing it  unlawful  to  permit  the  use  of  any 
place,  building,  rooms  or  premises  for  such 
assemblages  in  certain  cases;  and  provid- 
ing penalties  for  the  violation  thereof,  and 
declaring  an  emergency. 
"Be  it  enacted  by  the  people  of  the  state  of 
Oregon: 

"Section  1.  Criminal  syndicalism  is  hereby  de- 
fined to  be  the  doctrine  which  advocates  crime, 
physical  violence,  arson,  destruction  of  proper- 
ty, sabotage,  or  other  unlawful  acts  or  methods, 
as  a  means  of  accomplishing  or  effecting  indus- 
trial or  political  ends,  or  as  a  means  of  effect- 
ing industrial  or  p<ditical  revolution,  or  for 
profit. 

"Sec.  2.  'Sabotage'  is  hereby  defined  to  be 
malicious,  felonious,  intentional  or  unlawful 
damage,  injury  or  destruction  of  real  or  per- 
sonal property  of  any  employer,  or  owner,  by 
his  or  her  employ^  or  employes,  or  any  employ- 
er or  employers  or  by  any  person  or  persons,  at 
their  own  instance,  or  at  the  instance,  request 
or  instigation  of  such  employes,  employers,  or 
any  other  person. 

"Sec.  3.  Any  person  who,  by  word  of  mouth 
or  writing,  advocates,  affirmatively  suggests  or 
teaches  the  duty,  necessity,  propriety  or  expe- 
diency of  crime,  criminal  syndicalism,  or  sabot- 
age, or  who  shall  advocate,  affirmatively  suggest 
or  teach  the  duty,  necessity,  propriety  or  expe- 
diency of  doing  any  act  of  violence,  the  destruc- 
tion of  or  damage  to  any  property,  the  bodily 
injury  to  any  person  or  persons,  or  the  com- 
mission of  any  crime  or  unlawful  act  as  a 
means  of  accomplishing  or  effecting  any  indus- 
trial or  political  ends,  change  or  revolution,  or 
for  profit;  or  who  prints,  publishes,  edits,  is- 
sues or  knowingly  circulates,  sells,  distributes, 
or  publicly  displays  any  books,  pamphlets,  pa- 
per, handbill,  poster,  document,  or  written  or 
printed  matter  in  any  form  whatsoever,  con- 
taining matter  advocating,  advising,  affinnative- 
ly  suggesting  or  teaching  crime,  criminal  syndi- 
calism, sabotage,  the  doing  of  any  act  of  physi- 
cal violence,  the  destruction  of  or  damage  to  any 
property,  the  injury  to  any  person,  or  the  com- 
mission of  any  crime  or  unlawful  act  as  a 
means  of  accomplishing,  effecting  or  bringing 
about  any  industrial  or  political  ends,  or 
change,  or  as  a  means  of  accomplishing,  effect- 
ing or  bringing  about  any  industrial  or  political 
revolution,  or  for  profit,  or  who  shall  openly, 
or  at  all  attempt  to  justify  by  word  of  mouth 
or  writing,  the  commission  or  the  attempt  to 
commit  sabotage,  any  act  of  physical  violence, 
the  destruction  of  or  damage  to  any  property, 
the  injury  of  any  person  or  the  commission  of 
any  crime  or  unlawful  act,  with  the  intent  to 
exemplify,  spread,  or  teach,  or  affirmatively 
suggest  criminal  syndicalism,  or  organizes,  or 
helps  to  orgamae  or  beooma  a  member  of,  or 


voluntarily  assvnblet  uMK  amy  society  or  at- 
gemblage  of  pertont  v>\ioh  teaokes,  advocaie* 
or  affirmatively  tuggeats  the  doctrine  of  crim- 
inal syndicalism^  sabotage,  or  the  necessity, 
propriety  or  expediency  of  doing  any  act  of 
physical  violence  or  the  commission  of  any 
crime  or  unlawtful  act  as  a  means  of  aocom- 
ptishing  or  effecting  amy  industrial  or  political 
ends,  change  or  revolution  or  for  profit,  is  guil- 
ty of  a  felony,  and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  in  the  state  pen- 
itentiary for  a  term  of  not  less  than  one  year 
nor  more  than  ten  years,  or  by  a  fine  of  not 
more  than  $1,000,  or  by  both  such  imprisonmeot 
and  fine." 

Chapter  12,  Laws  1919,  codified  in  Oregon 
r^ws  as  section  -2025 — 1. 

We  have  caused  to  be  italicized  all  that 
portion  of  section  3  upon  which  allegations 
of  the  indictment  are  e^>eciaUy  based;  and 
It  is  ai^ropriate  to  state  also  that  all  italics 
subsequently  appearing  are  our& 

The  defendant  assails  the  statute  and 
claims  that  it  is  nnconstitntlonal;  he  argues 
that  the  statute  is  void  because  It  is  indefi- 
nite and  uncertain;  he  attacks  the  indict- 
ment and  asserts  that  It  is  insufiScient  and 
fatally  defective;  he  contends  that  he  was 
tried  for  two  offenses,  and  that  his  motion 
to  require  the  state  to  elect  ou^t  to  have 
been  sustained;  he  says  that  he  was  in- 
jured by  the  admission  of  incompetent  evi- 
dence ;  and  he  insists  that  he  was  prejudiced 
by  the  giving  of  certain  instructions  over  his 
objections  and  by  the  refusal  to  give  certain 
instructions  requested  by  him. 

George  F.  Vanderveer,  of  Seattle,  Wash. 
(H.  M.  Esterly,  of  Portland,  on  the  brief),  for 
appellant. 

W.  H.  Hallam,  Deputy  Dlst  Atty.,  of  Port- 
land (Walter  H.  Evans,  IMst  Atty..  and  E.  F. 
Bernard,  Deputy  Dist.  Atty.,  both  of  Port- 
land, on  the  brief),  for  the  State. 

HARRIS,  J.  (after  stating  the  facts  as 
above),  (f]  It  is  contended  that  the  title 
of  chapter  12,  Laws  1919,  Is  not  broad  oiough 
to  cover  those  provisions  of  the  act  which 
prohibit  organizing,  helping  to  organize,  and 
becoming  a  member  of  a  society  of  the  char- 
acter denounced.  This  contention  of  the 
defendant  cannot  be  sustained.  Our  Consti- 
tution (article  4,  {  20)   commands  that: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  whidi 
subject  shall  be  expressed  in  the  title." 

This  provision  of  the  Constitution  was 
designed  to  do  away  with  certain  abuses, 
among  which  was  the  practice  of  inserttng 
in  one  bill  two  or  more  unrelated  provisions 
so  that  those  favoring  one  provision  coold 
be  compelled,  in  order  to  secure  its  adoption, 
to  comMne  with  those  favoring  another  pro- 
vision, when  neither.  If  standing  alone,  conld 
succeed  on  its  own  merits.  Another  abase 
was   the  practice  of   concealing  from    th* 
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memlMn  of  the  Legislature  tbe  true  nature 
of  the  proposed  law  by  giving  it  a  false  and 
misleading  title,  and  tbe  prevention  of  tbls 
abuse  is  another  object  of  the  Constitution. 
Although  article  4,  g  20,  is  mandatory,  yet 
tbe  Constitution  must  be  reasonably  and 
liberally  construed  to  sustain  legislation  not 
within  the  mischief  aimed  against. 

[2]  Tbe  language  of  the  Constitution  is, 
"which  subject  shall  be  expressed  io  the  ti- 
tle." and  hence  it  Is  the  "subject"  of  the  act, 
and  not  "matters  properly  connected  there- 
with," which  must  be  expressed  in  the  title. 
The  subject  of  the  law  is  the  matter  to 
which  the  measure  relates  and  with  which 
it  deals.  The  term  "subject"  (s  to  be  given 
a  broad  and  extensive  meaning  so  as  to  al- 
low the  Legislature  full  scope  to  include  in 
one  act  all  matters  having  a  logical  or  natu- 
ral connection.  The  word  "subject"  Includes 
tbe  chief  thing  to  which  the  statute  relates, 
and  the  words  "matters  properly  connected 
therewith"  include  every  matter  germane  to 
and  having  a  natural  connection  with  the 
general  subject  of  the  act,  or,  as  expressed 
In  SUte  V.  Shaw,  22  Or.  289,  29  Fac.  1029: 

"If  all  the  provisions  of  the  law  relate  direct- 
ly or  indirectly  to  the  same  snbject,  are  nature 
ally  connected,  and  are  not  foreign  to  the  sub- 
ject expressed  in  the  title,  they  will  not  be  held 
unconstitutional." 

[3]  The  office  of  the  title  is  to  advise  the 
members  of  the  Legislature  of  the  subject  of 
the  proposed  legislation,  but  the  details  must 
be  found  in  the  body  of  tbe  measure.  If  the 
subject  of  the  enactment  is  so  expressed  in 
the  title  as  to  give  reasonable  notice  of  the 
eontotta  of  tbe  law.  It  is  sufficient  Lov^oy 
V.  Portland,  9S  Or.  469,  4«B,  188  Pae.  207. 

[4]  The  chief  thing  to  which  the  statute 
relates  is  the  advocacy  and  teaching  and  af- 
firmative suggestion  of  crime,  physical  vlo- 
lence^  or  the  commissiou  of  unlawful  acts 
as  the  means  to  accomplish  industrial  or 
political  ends,  change  or  revolution,  or  for 
profit.  The  object  of  the  statute  is  to  pro- 
hibit and  prevent  the  advocacy  and  teaching 
and  affirmative  suggestion  of  such  acts. 
State  T.  Moilen,  140  Minn.  112,  114,  167  N. 
W.  345;  1  A.  L.  B.  3^1;  People  v.  Malley 
<CaL  App.)  104  Pac.  48,  50.  In  express  terms 
the  title  declares  that  the  object  of  the  act 
is  to  prohibit  "the  advocacy,  teaching  or  af- 
firmative suggestion"  of  criminal  syndicalism 
and  sabotage  aa  defined  in  the  act.  The 
next  (dause,  or  simple  sentence,  appearing 
In  the  title  is  a  repetition  of  the  one  preced- 
ing It,  for  It  declares  in  express  terms  that 
the  object  of  the  act  is  to  prohlUt  "the  ad- 
vocacy, teaching  or  affirmative  suggestion  of 
crime,  physical  Tlolence,  or  the  commission 
of  any  unlawful  act  or  thing  as  a  means  to 
accomplish  industrial  or  political  aids, 
change  or  revolution,  or  for  profit" ;  and  the 
succeeding  clause  in  express  terms  asserts 
that  the  act  prohibits  "assemblages  for  the 


purpose  of  such  advocacy,  teachings  or  sug- 
gestiona"  To  prohiblf  the  organizing  of  or 
the  helping  to  organize  or  the  assembling 
with  a  society  which  teaches  the  acts  con- 
stituting criminal  syndicalism  or  sabotage  Is 
a  means  which  may  tend  directly  or  Indi- 
rectly to  accomplish  the  object  of  preventing 
the  advocacy,  teaching,  or  affirmative  sug- 
gestion of  criminal  syndicalism  and  sabotage. 
Lovejoy  V.  Portland,  96  Or.  459,  467,  188  Pac. 
207.  That  portion  of  the  statute  which 
makes  it  unlawful  to  help  to  organize  or  to 
become  a  member  of  or  voluntarily  to  as- 
semble with  a  denounced  society  or  assem- 
blage embraces  matters  which  are  at  least 
"matters  properly  connected"  with  the  sub- 
ject. That  part  of  the  body  of  the  act  now 
under  examination  Is  cleady  not  broader 
than  the  title  of  the  act. 

The  defendant  vigorously  contends  that 
tbe  syndicalism  statute  is  unconstltntlonal 
because  it:  (1)  Is  an  unlawful  infringement 
upon  personal  liberties;  (2)  Is  class  legisla- 
tion; (8)  violates  constitutional  provisions 
concerning  treason;  (4)  Infringes  upon  the 
right  of  free  speech ;  and  (5)  encroaches  up- 
on the  right  of  assemblage. 

[6-1]  The  organic  law  is,  of  course,  the 
fundamental  law  with  which  all  other  laws 
must  conform.  However,  the  courts  will  not 
pronounce  an  act  of  tbe  Legislature  uncon- 
stitutional unless  such  unconstitutionality 
clearly  appears  beyond  a  reasonable  doubt. 
MUler  V.  Henry,  62  Or.  4,  124  Pac  199,  41 
Ia  If.  A.  (N.  S.)  97.  When  the  consUtutlonal- 
Ity  of  a -state  enactment  is  assailed,  the  only 
question  for  the  court  to  decide  is  one  of 
power.  The  sole  inquiry  is:  Does  the  stat- 
ute exceed  any  limitation  placed  upon  state 
legislative  authority  by  the  organic  law  of 
the  state  or  by  the  Constitution  of  the  United 
States?  State  ▼.  Jacobeon,  80  Or.  648,  651, 
157  Pac.  U08,  U  R.  A.  19ieE,  1180;  Kome- 
gay  V.  City  of  Goldsboro,  180  N.  C.  441,  105 
S.  E.  187;  State  v.  MoUen,  140  Minn.  112, 
167  N.  W.  846,  1  A.  L.  R.  881.  The  Legisla- 
ture may,  within  constitutional  limitations, 
make  any  law  which  promotes  the  order, 
safety,  health,  morals  and  general  welfare  of 
society  (Union  Fidhermen's  Co-operative 
Packing  Co.  v.  Shoemaker,  98  Or.  659,  674, 
193  Pac.  476,  194  Pac.  864) ;  and,  subject  to 
constitutional  limltationa,  it  la  the  exclusive 
province  of  the  Legislature  to  determine 
what  acta  are  inimical  to  the  public  welfare, 
and  to  declare  that  such  acta  when  done 
shall  constitute  crimes  (Mugler  v.  Kansas, 
123  U.  S.  623,  661,  8  Sup.  Ct  278,  81  L.  Bd. 
205;  State  v.  Bunting,  71  Or.  259,  139  Pac. 
731,  L.  R.  A.  1917C,  1162,  Ann.  Cas.  19160, 
1003;  State  T.  HoUen,  140  Minn.  112,  167  N. 
W.  845,  1  A.  L.  &  331;  People  t.  Malley 
[CaL  App.]  194  Pac.  48). 

[f]  The  statute  Is  not  an  unlawful  inter- 
ference with  personal  liberties.  Liberty  does 
not  import  an  absolute  right  to  be  freed  from 
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all  restraint  Liberty  does  not  Imply  unre- 
stricted license.  The  possession  and  enjoy- 
ment of  all  rights  are  subject  to  such  rea- 
sonable conditions  as  the  governing  author- 
ity may  deem  essential  to  the  safety,  peace, 
and  welfare  of  the  general  public.  Jacobson 
▼.  Mass.,  197  U.  S.  11,  25  Sup.  Ct  358,  49  Ia. 
Ed.-  643,  3  Ann.  Gas.  765 ;  Mngler  v.  Kansas, 
123  U.  S.  623,  8  Snp.  Ct  273,  31  I*  Ed.  205. 
Stated  broadly,  the  syndicalism  statute  pe- 
nalizes the  advocacy  or  teaching  of  crime  as 
a  means  of  effecting  Industrial  or  political 
ends  or  for  profit  The  acts  whidi  shall  not 
be  advocated  are  acts  which  when  done  are 
of  themselves  unlawful  by  force  of  statutes 
other  Ouin  the  syndicalism  statute.  If  any 
one  of  those  unlawful  acts  should  be  actual- 
ly committed,  the  person  so  committing  such 
unlawful  act  would  be  guilty  of  a  crime; 
and  surely  no  competent  person  would  think 
of  attempting  to  argue  that  his  personal 
liberties  are  nnconstitutlonally  curbed  by 
legislation  penalizing  him  for  intentionally 
Injuring  the  person  or  property  of  another. 
Statutes  penalizing  those  who  solicit  or  In- 
cite others  to  commit  crimes  are  not  innova- 
tions upon  the  criminal  law.  Stephen,  in 
his  Digest  of  Criminal  Law  (Ed.  1877)  p.  83, 
says: 

"B)very  one  who  incites  any  person  to  commit 
any  crime,  commits  a  misdemeanor  whether 
the  crime  is  or  is  not  committed." 

If  It  Is  within  the  power  of  the  Legisla- 
ture to  dedare  that  a  given  act,  when  done, 
constitutes  a  crime,  then  It  is  likewise  within 
the  power  of  the  T.<egislature  to  declare  that 
to  advocate  the  doing  of  such  act  is  a  crime ; 
for,  if  public  policy  requires  the  punishment 
of  him  who  does  an  art,  it  likewise  may  re- 
quire the  punishment  of  him  who  Incites  the 
doing  of  such  act,  whether  the  act  is  actual- 
ly done  or  not  State  t.  Qulnlan,  86  N.  J. 
Law,  120,  91  AtL  111.  At  the  hearing  it 
was  argued,  on  the  authority  of  Ex  parte 
Smith.  135  Mo.  223,  36  S.  W.  629.  33  L.  R.  A. 
606,  58  Am.  St  Rep.  576,  that  any  person 
may,  if  he  chooses,  rightfully  associate  with 
persona  having  the  reputation  of  being 
thieves.  There  is  a  vast  difference,  however, 
between  the  act  of  merely  associating  with 
persons  having  the  reputation  of  being 
thieves  and  the  act  of  Joining  with  such  per- 
sons in  either  the  commission  of  theft  or  in 
the  advocacy  of  the  commission  of  theft 
Btate  V.  Hennessy,  114  Wash.  351,  196  Pa& 
211. 

[10]  The  syndicalism  statute  Is  not  class 
legislation.  It  affects  aU  alike.  It  does  not 
discriminate  against  some  or  favor  others. 
State  V.  Hennessy,  114  Wadi.  351.  195  Pac. 
211 ;  State  v.  Moilen,  140  Minn.  112,  167  N. 
W.  345,  1  A.  L.  R.  331.  See,  also,  Barbler  v. 
OonnoUy,  113  D.  S.  27,  5  Si©.  Ct.  357,  28  U 
Ed.  923 ;  Keokee  Coke  Co.  ▼.  Taylor,  234  U. 
S.  224,  34  Sup.  Ct  856,  58  U  Ed.  1288. 


[ttj  The  federal  Constitution  defines  trea- 
son thus: 

"Treason  against  the  United  States  shall  con- 
sist only  in  levying  war  against  them,  or  in  ad- 
hering to  their  enemies,  giving  them  aid  and 
comfort"     Article  3,  i  3. 

The  state  Constitution  (article  1,  f  24)  pro- 
vides: 

"Treason  against  the  state  shall  consist  only 
in  levying  war  against  it  or  adhering  to  it» 
enemies,  giving  them  aid  or  oomfbrt" 

The  defendant  argues  that  the  Syndicalism 
Act  when  resolved  to  ita  final  analysis,  de- 
clares that  the  doing  of  the  prohibited  act 
constitutes  constructive  treason.  This  argu- 
ment arises  out  of  the  fact  that  tbe  statute 
penalizes  the  advocacy  of  the  commission  of 
unlawful  acts  "as  a  means  of  accomplishing 
or  effecting  any  Industrial  or  political  ends, 
change  or  revolution,  or  for  iH'ofit"  A  sin- 
gle sentence  taken  from  the  opinion  d^ver- 
ed  by  CSiief  Justice  Marshall  in  Sic  parte 
Rollman,  8  U.  S.  (4  Qranch)  76, 126  (2  U  Ed. 
554),  completely  answers  the  defaidant's 
contention : 

"Crimes  so  atrocions  as  those  wbich  have 
for  their  object  the  subversion  by  violence  of 
those  laws  and  those  institntions  which  have 
been  ordained  in  order  to  secure  the  peace  and 
happiness  of  society  are  not  to  escape  ponish- 
ment  l>ecause  they  have  not  ripened  into  trea- 
son." 

The  Supreme  Court  of  Wasblngton  In 'a 
well-considered  opinion  reached  the  same 
conclusion.  State  t.  Hennessy,  114  Wash. 
351,  195  Paa  211.  In  E^hwerk  v.  United 
States,  249  U.  S.  204,  39  Sup.  Ct  249,  63  L 
Ed.  561,  the  plaintiff  in  error,  who  had  been 
convicted  of  a  violation  of  Espionage  Act 
Jnne  15,  1917,  c  30,  tit  1,  $  3.  40  Stat  217, 
219  (U.  S.  Comp.  St  1918,  U.  S.  Comp.  St 
Ann.  Supp.  1919,  art.  10212c),  advanced  a  sug- 
gestion like  the  one  advanced  in  the  instant 
case,  and  there  Mr.  Justice  Holmes,  speaking 
for  the  court  summarily  disposed  of  Qie 
question  by  saying: 

"These  suggestions  seem  to  us  to  need  m 
more  than  to  be  stated." 

[12,13]  Our  state  Constitution  (article  1, 
{  8)  protects  the  freedom  of  speech,  for  It 
reads  thns: 

"No  law  shall  be  passed  restraining  the  fre« 
expression  of  opinion,  or  restrictinK  the  right 
to  speak,  write,  or  print  freely  on  any  subject 
whatever;  but  every  person  shall  be  respoui- 
ble  for  the  abiase  of  this  right" 

The  same  organic  law  asBures  tbe  right  of 
assemblage.    Article  1,  I  26,  provides: 

"No  law  shall  he  passed  restraining  any  of 
the  inhabitants  of  the  state  from  asatm- 
bling  together  la  a  peaceable  manner  to  cc!!- 
sult  for  their  common  good;  nor  from  instract- 
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ing  their  representatlTes;    nor  from  appljring 
to  the  Legislatare  for  redress  of  Krievances." 

The  same  organic  law  which  protects  the 
right   of  each   person  to  speak  freely   also 
makes  him  responsible  for  the  abuse  of  that 
right    The  syndicalism  statute  does  not  at- 
tempt to  punish  the  advocacy  of  peaceable 
methods  for  effecting  changes.    See  Es  parte 
Hartman,  182  Cal.  447,  188  Pac.  548.     The 
same  organic  law  which  assures  the  right  of 
assembling  limits  that  right  to  assembling  "in 
a    peaceable  manner."     Freedom   of  speech 
does   not  mean  unbridled  license.     No  man 
can  enter  a  crowded  theater,  falsely  shout 
fire,  and  thus  cause  a  panic  resulting  in  the 
crushing,  maiming,  and  killing  of  enfeebled 
men,  helpless  women,  and  innocent  children, 
and   then  justify  his   conduct  by  brazenly 
proclaiming  that  he   did  no  more  than   to 
exorcise    his    constitutional    right    of    free 
speech.     We   venture,    as   did    Mr.   Justice 
Holmes  In  Frohwerk  v.  United  States,  249 
TJ.  S.  204,  206,  39  Sup.  Ct.  249,  250  (63  Jj.  Ed. 
561),  "to  believe  that  neither  Hamilton  nor 
Madison,   nor  any  other  competent  person 
then  or  later,  ever  supposed  that  to  make 
criminal  the  counseling  of  a  murder"  or  ar- 
son or  other  unlawful  act  "would  be  an  un- 
constitutional Interference  with  free  speech." 
We  likewise  venture  to  believe  that  neither 
Mathew  P.  Deady  nor  George  H.  Williams,  nor 
any  of  the  other  58  members  of  the  conven- 
tion which  framed  our  Constitution,  ever  sup- 
posed that  a  statute  prohibiting  assemblages 
from  counseling  the  commission  of  a  crime 
would   be   an   unconstitutional    Interference 
■with  the  right  of  assemblage.     The  Syndi- 
calism Act  does  not  violate  the  constitution- 
al right  to  speak  freely  nor  the  constitutional 
right  to  assemble  peaceably.    State  v.  Boyd, 
86  N.  J.  r<aw,  75,  91  Atl.  586;    Schenck  y. 
United  States.  249  TJ.  S.  47,  39  Sup.  Ct.  247, 
fiS  L.  Ed.  470;    Frohwerk  v.  United  States, 
249  U.  S.  204,  39  Sup.  Ct.  249,  63  L,.  Ed.  581 ; 
People  V.  Most.  171  N.  Y.  423,  64  N.  B.  175, 
68  L.  K.  A.  502;    State  T.  Holm.  130  Minn. 
267,   166  N.   W.   181,   L.  R.  A.   19180,   804; 
State  V.  Hennessy,  114  Wash.  351,  195  Pac. 
211;    State  v.  Fox,  71  Wash.  186,  127  Pac. 
nil,  affirmed  in  For  v.  State  of  Washington, 
236  U.  S.  273,  35  Sup.  Ct.  383,  59  U  Ed.  573 ; 
Ex  parte  Hartman,  182  Cal.  447, 188  Pac.  548. 
No  constitntlonal  right,  federal  or  state,  is 
violated  by  the  Sjnidicalism  Act     State  ▼. 
Moilen,  140  Minn.  112,  167  N.  W.  346, 1  A.  L. 
R.  331 ;  People  v.  Malley  <Cal.  App.)  194  Pac. 
48:   Ex  parte  McDermott,  180  Cal.  783,  183 
Pac.  487. 

[14,  IS]  The  defendant  Insists  that  the  stat- 
ute is  void  because  It  Is  too  vague,  indefinite, 
and  uncertain,  and  that  the  indictment  is 
likewise  bad  because  of  indeflniteness.  The 
state  Constitution  (article  1,  §11)  prescribes 
that  the  accused  shall  have  the  right  "to  de- 
mand the  nature  and  cause  of  the  accusation 
agahisthim."   The  Code  (section  1437,  Or.  L.) 
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commands  that  the  Indictment  shall  contain 
"a  .itatement  of  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended."  Another  section 
of  the  Code  (section  1440,  Or.  L.)  declares 
that  the  indictment  must  be  direct  and  cer- 
tain as  it  regards  "the  crime  charged,"  and 
"the  particular  circumstances  of  the  ctIdk? 
charged  when  they  are  necessary  to  consti- 
tnte  a  complete  crime."  The  Code  (section 
1448,  Or.  L.)  further  provides  that  the  in- 
dictment Is  sufficient  if  it  can  be  understood 
therefrom  "that  the  act  or  omission  charged 
as  the  crime  is  clearly  and  distinctly  set 
forth,  in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended." 

The  crime  of  which  the  defendant  is 
accused  is  a  statutory  «ffense.  The  statute 
declares  that  any  person  who  "helps  to  or^ 
ganlze  or  become[si  a  member  of,  or  Tolun- 
tarily  assembles  with  any  society  or  assem- 
blage of  persons"  which  teaches  the  prohibited 
doctrines  shall  be  guilty  of  criminal  syndi- 
calism. The  statute  specifies  the  acts  of 
commission  which  will  effect  the  crime.  The 
statute  Informs  every  person  subject  to  the 
jurisdiction  of  the  courts  of  this  state  that 
he  commits  the  crime  of  criminal  syndical- 
ism if  he  (1)  helps  to  organize,  or  (2)  if  he 
becomes  a  member  of,  or  (3)  if  he  voluntarily 
assembles  with  any  society  or  assemblage 
of  persons  which  tea<^hes  the  inhibited  doc- 
trines. The  statute  describes  the  acts  which 
constitute  the  crime.  The  Indictment  de- 
scribes the  acts  with  which  the  defendant 
Is  charged  in  the  same  language  which  is' 
employed  in  the  statute  to  define  the  prohib- 
ited acts.  The  Indictment  contains  every  ele- 
ment of  the  complete  offense  as  that  offense 
is  defined  by  the  statute.  The  state  is  not  re* 
qiiired  to  plead  the  evidence  relied  upon  to 
prove  the  acts  alleged  to  have  been  commit- 
ted by  the  defendant.  OThe  indictment  ad- 
vises the  defendant  not  only  of  the  nature, 
but  also  of  the' cause  of  the  accusation  made 
against  him.  The  language  employed  Is  such 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  Is  intended.  The  statute 
defines  the  kind  of  societies  and  assemblages 
which  no  person  can  organize  or  help  to  or- 
ganize or  become  a  member  of  or  assemble 
with.  The  indictment  describes  the  Indus- 
trial Workers  of  the  World  in  the  same  lan- 
guage which  the  statute  uses  to  describe  un- 
lawful societies.  Words  of  description  nsed 
in  the  indictment  are  Just  as  definite  and  cer- 
tain as  are  the  words  of  description  used  in 
the  statute;  and  assuredly  the  words  of  the 
statute  are  sufficiently  definite  to  describe  the 
acts  intended  to  be  prohibited  and  the  kind 
of  societies  and  assemblages  intended  to  be 
banned.     People  v.  Malley  (Cal.  App.)  194 
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Pac.  60;  State  y.  Qnlnlan,  86  N.  3.  Law, 
120,  123,  91  Atl.  Ill ;  State  r.  Rose,  147  La. 
243,  84  South.  643,  646;  State  r.  Hennessy, 
U4  Wash.  351,  195  Pac.  211,  215;  Waters- 
Pierce  OU  Co.  V.  Texas,' 212  U.  S.  86,  29  Sup. 
Ct.  220,  63  L.  Ed.  417.  The  Indictment  fol- 
lows the  language  of  the  statute  which  de- 
flnee  the  crime,  and  consequently  the  Indict- 
ment is  sufficiently  definite  to  meet  the 
requirements  of  the  Constitution  and  Code. 
State  V.  Shaw,  22  Or.  287,  290,  29  Pac.  1028 ; 
State  V.  Relnhart,  26  Or.  466,  477,  33  Pac. 
822;  State  t.  Ross,  66  Or.  450,  479,  104  Pac. 
596, 106  Pac.  1022,  42  L.  R.  A.  (N.  8.)  601,  613 ; 
State  V.  Townsend,  60  Or.  223,  231,  118  Pac. 
1020;  State  v.  Runyon,  62  Or.  246,  250,  126 
Pac.  259 ;  State  v.  Scott,  63  Or.  444,  446,  128 
Pac.  441 ;  State  v.  Brown,  64  Or.  473,  475,  130 
Pac.  986 ;  State  v.  Mlshler,  81  Or.  648,  549, 
160  Pac.  382 ;  State  v.  Wilbur,  85  Or.  565, 
568,  166  Pac.  51,  167  Pac.  569;  State  v.  Fra- 
Rler,  94  Or.  90, 100,  180  Pac.  521, 184  Pac.  848 ; 
14  R.  0.  Ij.  185;  State  ▼.  Iiowery,  104  Wash. 
623,  177  Pac.  855;  People  v.  Malley  (Cal. 
App.)  194  Pac.  48;  State  v.  Bennessy,  114 
Wash.  351,  195  Pac.  211;  E^s  parte  McDer- 
mott,  180  Cal.  783,  183  Pac.  437;  State  ▼. 
Qnlnlan,  86  N.  J.  La«r,  120,  91  Afl.  111. 

[IB]  The  defendant  contends  that  he  was 
tried  for  two  separate  crimes  on  one  Indict- 
ment. He  argues  that  the  Indictment  muat 
be  held  to  be  dupUdtons  whether  it  is  viewed 
(1)  standing  alone  and  by  Itself,  or  (2)  in 
connection  with  and  In  the  light  of  the  evi- 
dence. The  defendant  demurred  to  the  In- 
dictment upon  the  ground,  among  others, 
that  the  charge  embraced  more  than  one 
«rlme.  It  Is  argued  that  the  indictment  ac- 
cuses the  defendant  of  the  crime  of  helping  to 
organize,  and  of  the  additional  crime  of  be- 
coming a  member  of,  and  of  the  further 
crime  of  assembling  with  an  unlawful  society 
and  assemblage.  The  Code  (section  1442,  Or. 
tk)  provides:. 

"The  indictment  most  charge  bat  one  crime, 
and  in  one  form  only;  except  that  where  the 
crime  may  be  committed  by  the  use  of  differ- 
ent means  the  indictment  may  allege  the  means 
in  the  alternative." 

[17]  In  this  jurisdiction  it  is  not  permis- 
sible to  loin  two  or  more  counte  in  a  slhgle 
indictment.  An  indictment  must  in  the  lan- 
guage of  our  statute  "charge  but  one  crime," 
and  consequently,  if  an  indictment  charges 
a  defendant  with  two  or  more  distinct  and 
sul>stantive  offenses,  it  is  bad  for  duplicity. 
If,  however,  the  facta  charged  constitute  but 
a  single  offense,  the  Indictment  is  not  du- 
pllcitous,  and  therefore  acta  which  form  com- 
ponent parta  of  a  single  transaction  may  be 
charged  together,  and  acta  entering  into  a 
single  and  continuous  transaction  ordinarily 
can  be  charged  together.  22  Cyc.  378.  It  has 
been  held,  for  example,  that  although  the 
deposit  of  a  single  letter  concerning  a  lottery 
In  the  mails  is  a  distinct  offense,  the  deposit 


of  numerous  letters  at  al>ont  Qie  same  time 
and  constituting  a  single  transaction  may  be 
charged  in  one  count.  United  States  v.  Pat- 
ty (D.  0.)  2  Fed.  664,  9  Biss.  429;  22  Cy.r. 
379. 

[IS].  The  general  rule  Is  that,  where  a  sin- 
gle offense  may  be  committed  by  several 
means,  it  may  be  charged  in  a  single  count 
to  have  been  so  committed,  if  the  ways  or 
means  are  not  repugnant;  and  in  this  state, 
as  in  other  states,  it  Is  provided  by  statute 
that,  when  the  crime  may  be  committed  by  (he 
use  of  different  means,  the  indictment  may 
allege  the  means  in  the  alternative.  Section 
1442,  Or.  h. 

[1>]  It  Is  a  generally  recognized  rule  of 
criminal  pleading  that,  when  an  offense 
against  a  criminal  statute  may  be  committed 
in  one  or  more  of  several  ways  spedfled  by 
the  statute,  the  indictment  may  in  a  single 
count  charge  the  commission  of  the  offense 
in  any  or  all  of  the  ways  specified  by  tlie 
statute;  and,  when  a  statute  mentions  sev- 
eral acts  disjunctively  and  prescribes  that 
each  act  shall  constitute  the  same  offense  anil 
be  subject  to  the  same  punishment,  an  indict- 
ment may  charge  any  or  all  of  such  acts 
conjunctively,  as  a  single  offense.  Bat  ttie 
rule  does  not  apply  when  repugnancy  resulb: 
from  charging  the  acta  conjunctively:  nor 
does  the  rule  apply  where  the  acta  are  dis- 
tinct and  are  performed  at  different  tlme« 
and  do  not  constitute  component  parta  of 
one  transaction.  22  Cyc.  380-^82 ;  State  v. 
White,  48  Or.  416,  421,  87  Pac.  137;  State 
V.  Dale,  8  Or.  229,  232;  State  v.  Bergman. 
6  Or.  341,  845;  State  v.  Humphreya,  43  Or. 
44,  47,  70  Pac.  824;  Cranor  v.  Albany,  43 
Or.  144,  147,  71  Pac.  1042;  State  v.  Emmons. 
55  Or.  352,  366,  104  Pac.  882,  106  Pac.  451: 
State  V.  BUyeu,  64  Or.  177,  180,  129  Pac.  768: 
Astoria  V.  Malone,  87  Or.  88,  95, 109  Pac.  749. 

[20]  When  the  court  ruled  upon  the  de- 
murrer, the  evidence  had  not  yet  been  heard, 
and  consequently  the  only  question  which  at 
that  stage  of  the  proceeding  was  presented  _ 
for  decision  was  whether  or  not  the  indict-' 
ment,  standing  alone  and  by  itself,  was  suffi- 
cient as  a  pleading.  The  sereral  acta  which 
are  charged  conjunctively  in  the  indictment 
are  stated  disjunctlTeiy  in  Oie  statute.  No 
one  of  the  acta  is  necessarily  repug;nant  to 
any  of  the  others.  The  indictment  does  not 
expressly  declare,  nor  doe«  it  even  intimate, 
that  the  several  acta  were  done  at  different 
times;  but,  on  the  contrary,  the  Indictment 
expressly  avers  that  aU  of  the  acta  wen 
done  at  the  same  time  and  idaoe.  It  hu 
sometimes  t>een  stated  in  jorladlctlona  per 
mitting  the  joinder  of  two  or  more  ooonts  ia 
one  indictment  that  each  count  must  con- 
tain an  express  declaration  that  the  offense 
charged  in  such  count  arose  out  of  the  suae 
transaction  from  whldi  arose  the  oQier  of- 
fenses diarged  in  the  other  counts.  Such 
statementa  are  inapplicable  In  this  Jotiadifr 
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t!oB,  wbere  the  Indictment  can  ctmtaln  but 
one  count.  The  Iddlctment  filed  against  Lann- 
dy  in  effect  declares  tbat  at  the  same  time 
and  at  the  same  place  he  committed  speci- 
fied acts  constituting  connected  overt  acts 
composing  a  single  transaction.  See  State 
▼.  Dodd,  84  Wash.  436,  441,  147  Pac.  9.  The 
Indictment  was  framed.  In  strict  accordance 
with  the  mles  which  have  been  established 
here  and  are  generally  recognized  elsewhere. 
The  demorrer  to  the  indictment  was  properly 
overruled. 

[21]  When  the  cause  came  on  for  trial,  and 
before  the  selection  of  a  Jury,  the  defendant 
renewed  his  contention  that  the  Indictment 
contained  more  than  one  charge  and  moved 
that  the  plaintiff  be  required  to  elect  one  of 
the  acts  as  the  one  upon  which  the  state  In- 
tended to  rely  for  conviction.  The  motion 
for  an  order  requiring  an  election  at  that 
stage  of  the  trial  presented  the  same  question 
which  was  sabmltted  to  the  court  npon  the 
demurrer  to  the  Indictment.  The  order  de- 
nying the  motion  was  warranted  for  the  same 
reasons  that  warranted  the  overruling  of  tbe 
demurrer  to  the  indictment 

[22]  When  the  state  rested  Its  case  In  chief, 
the  defendant  argued  that  the  evidence  con- 
clusiTely  showed  that  the  several  acta  charg- 
ed In  the  indictment  and  relied  npon  by  the 
■tate  were  separate,  disconnected,  and  dis- 
tinct offenses  which  were  not  parts  of  one 
and  the  same  tranaactlcm,  and  the  defend- 
ant therefore  moved  that  the  state  be  com- 
I)ened  to  designate  one  of  the  several  of- 
fenses as  the  offense  for  which  the  defend- 
ant was  to  be  tried.  This  second  motion  for 
an  election  made  after  the  state  had  rested 
its  case  in  chief  presents  a  question  which, 
because  of  the  evidence,  is  entirely  different 
from  the  motion  which  was  made  before  the 
selection  of  the  Jury.  When  deciding  the 
first  motion  the  court  could  look  to  nothing 
except  the  Indictment;  and,  since  the  Indict- 
ment In  effect  declared  that  the  several  acts 
(^numerated  in  It  were  committed  In  one 
transaction,  It  was  sufficient  when  tested  by 
demurrer.  When  deciding  the  second  mo- 
tion, however,  the  court  was  required  to  read 
the  indictment  In  the  light  of  the  evidence. 
The  trial  court  ruled  that  it  would  not 
be  proper  to  submit  to  the  Jury  that  phase 
of  the  indictment  which  charged  that  the 
defendant  did  "help  to  organize,"  on  the  theo- 
ry that  there  was  no  evidence  tending  to 
sbow  that  the  defendant  helped  to  organize 
tbe  Industrial  Workers  of  the  World ;  but 
the  court  refused  to  require  the  state  to  make 
an  election  of  one  of  the  two  remaining  acts 
spedfled  In  the  Indictment,  and  told  the  jury, 
when  instructing  them,  that  if  they  found 
that  the  defendant  became  "a  member  of  or 
Tolnntarlly  assembled  with"  the  Industrial 
Workers  of  the  World,  they  should  find  him 
^ilty,  provided,  of  course  such  organization 
was  of  tlie  kind  described  by  the  Indictment. 
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In  order  to  determine  whether  the  act  of 
becoming  a  member  and  the  act  of  assem- 
bling constituted  in  the  attending  drcom- 
stances  two  separate  offenses  it  will  be  nec- 
essary to  notice  the  evidence.  But  before 
directing  attentimi  to  the  evidence  we  may 
with  pr<q?rlety  supplement  the  general  rules 
previously  noticed  by  making  reference  to- 
individual  cases  where  the  mles  have  been 
expressed  and  applied.  In  State  v.  Carr,  9 
Or.  134,  the  defendant  was  accused  of  gam- 
bling by  an  indictment  in  which  it  was  allegetf 
that  he  did,  as  proprietor,  "deal,  play  ana 
carry  on"  a  game  of  faro.  It  was  held  that 
the  indictment  was  not  duplicitouB,  and  the 
court  said:  '■ 

"True,  the  offense  is  committed  by  dealing  or 
playing,  but  we  apprehend  that  dealing  and 
playing  and  carrying  on  a  'game  of  faro'  oR 
at  the  same  time,  and  at  one  sitting,  and  be- 
tween the  same  parties,  would  constitnte  bat 
one  offense;  and  such  an  indictment  may  be 
supiwrted  by  showing  that  the  defendant  has 
done  one  of  these  things." 

In  State  v.  McOormack,  8  Or.  237,  a  horse, 
saddle,  and  bridle  were  taken  at  the  same 
time  and  place  and  from  the  same  person.  It 
was  held  that  "tJte  whole  transaction  con- 
stituted but  one  crime."  In  State  v.  Blester, 
32  Or.  254.  50  Paa  561,  the  indictment 
charged  that  the  defendant  murdered  bis 
x^ife— 

"by  dien  and  there  beating  her  with  his  &Bta, 
and  by  choking  her,  and  by  poshing  and  drag- 
ging her  into  the  water,  and  holding  her  nnder 
the  water,  whereby  she  was  drowned." 

The  conrt  held: 

"The  means  being  known  to  the  grand  jnry, 
it  was  proper  to  allege  them  conjunctively,  for 
it  may  have  been  that,  in  consequence  of  the 
alleged  beating  and  choking  of  the  deceased, 
the  defendant  was  enabled  to  drag  her  to  and 
hold  her  under  -water  until  life  was  extinct; 
and,  if  such  were  the  case,  and  the  facts  were 
known  to  the  grand  jury,  all  these  acts  consti- 
tuted the  means  by  which  the  deed  was  ac- 
complished." 

In  Wong  Sing  v.  Independence,  47  Or.  231, 
83  Pac.  387,  the  general  rule  Is  recognized, 
and  the  cSart  stated  that,  if  a  defendant  were 
charged  with  the  sale  of  spirituous  and  malt 
liquors,  the  charge  might  be  upheld  on  the 
theory  "that  under  a  single  sale  spirituous 
and  malt  liquors  might  have  been  mixed, 
so  as  to  constitute  but  one  violation  of  the 
provislonB  of  the  ordinance." 

In  State  v.  Clark,  46  Or.  140,  80  Pac  101, 
the  indictment  alleged  that  the  defendants 
did  "take,  steal,  and  ride  away  and  drive 
away  and  lead  away  one  mare  and  two  geld- 
ings, said  mare  and  one  of  said  geldings 
being"  the  property  of  Frank  Miller,  and  the 
other  gelding  being  the  property  of  Harri- 
son Kelly.  The  court  held  that  the  wording 
of  the  indictment  was  "equivalent  to  an  al- 
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legation  that  the  defendants  did  at  the  time 
and  place  spedfled,  and  aa  one  transaction, 
oomtnit  the  several  acts  charged." 

In  State  v.  Belle  Springs  Creamery  Co., 
83  Kan.  389,  111  Pac.  474,  L.  R.  A.  1015D, 
515,  the  court  stated  that — 

"The  exposing  for  sale  and  selling,  as  charged, 
appears  to  have  been  timultaneoai  and  each  as 
part  of  one  act." 

In  Herman  v.  People.  131  lU.  694,  22  N.  B. 
471,  9  L.  R.  A.  182,  the  court  said: 

"//  tico  or  more  offenses  form  parts  of  one 
transaction,  and  are  of  such  a  nature  that  a 
defendant  may  be  guilty  of  both  or  all,  the 
prosecution  will  not,  as  a  general  rule,  be  put 
to  an  election.  The  right  of  demanding  an 
election,  and  the  limitation  of  the  prosecution 
to  one  offense,  is  confined  to  charges  which  are 
actually  distinct  from  each  other,  and  do  not 
form  parts  of  one  and  the  tame  transaction." 

In  State  t.  Sherman,  81  Kan.  874,  107  Pac. 
33,  135  Am.  St.  Rep.  403,  the  information 
charged  that — 

The  defendant  "did  then  and  there  unlaw- 
fully and  wrongfully  take  and  receive  an  order 
for  malt,  vinous,  spirituous,  fermented  and  oth- 
er intoxicating  liquors,  and  did  then  and  there 
contract  with  O.  J.  Deines  for  the  sale  of  malt, 
vinous,  spirituous,  fermented,  and  other  intoz- 
,,  icating  liquors." 

The  defendant  moved  to  quash  the  infor- 
mation on  the  ground  that  it  was  void  for' 
duplicity.  The  Supreme  Court  upheld  the 
information  and  observed  that: 

"Apparently  this  was  all  done  at  the  same 
time  and  place  and  in  the  same  transaction." 

The  syllabus,  which  was  prepared  by  the 
Snpreme  Court,  reads  as  follows: 

"Where  the  statute  makes  either  of  two  or 
more  distinct  acts  connected  with  the  same  gen- 
eral offense,  and  subject  to  the  same  measure 
and  kind  of  punishment,  indictable  separately 
and  as  distinct  crimes,  when  each  shall  have 
been  committed  by  different  persons  and  at  dif- 
ferent times,  they  may,  when  committed  by  the 
same  person  and  at  the  same  time,  be  coupled 
in  one  count  as  constituting  altogether  one 
offense  only.  In  such  cases  the  offender  may 
be  informed  against  as  for  one  combined  act  in 
violation  of  the  statute,  and  proof  of  either  of 
the  acts  mentioned  in  the  statute  and  set  forth 
in  the  information  will  sustain  a  conviction." 

In  Stedman  t.  State  (Tla.)  86  South.  428, 
the  indictment  alleged  that  the  defendant 
unlawfully  deserted  his  wife  and  unlawfully 
withheld  from  his  wife  and  his  minor  child 
means  of  support.  Referring  to  the  deser- 
tion and  to  the  withholding  of  support,  the 
court  said: 

"While  either  the  unlawful  desertion  or  the 
unlawful  withholding  the  means  of  support  by 
a  husband  from  his  wife  may  be  a  distinct  act 
from  the  desertion  or  withholding  of  the  means 
of  support  by  a  father  from  his  child  or  chil' 
dren,  and  each  or  either  of  such  acts  may  be 
indictable  and  punishable  as  separate  offenses 


under  the  statute,  yet  when  such  desertioB  or 
withholding  of  means  of  support  from  the  wife 
and  child  or  children  is  by  the  same  person  at 
the  same  time,  such  conduct  may,  under  the 
statute,  be  regarded  as  constituting  one  of- 
fense." 

In  People  v.  Shotwell,  27  Cal.  394,  the  in- 
dictment consisted  of  "two  counts.  By  the 
first  count  the  defendant  was  accused  of 
having  forged  and  counterfeited  a  check;  and 
by  the  second  count  it  was  charged  that  at 
the  same  time  and  place  the  defendant  at- 
tempted to  pass  and  did  alter  and  pass  as 
true  and  genuine  a  forged  check.  The  de- 
fendant contended  that  the  indictment  charg- 
ed the  commission  of  several  distinct  offens- 
es. The  statute  upon  which  the  indictment 
was  based  declared  that  the  forging  or  coun- 
terfeiting of  a  check  for  the  payment  of 
money  by  any  person  with  the  intent  to  dam- 
age or  defraud  any  person  or  persons  con- 
stituted the  crime  of  forgery,  and  that  the 
uttering,  passing,  or  attempting  to  pass  as 
true  and  genuine  a  forged  check  constituted 
the  crime  of  forgery.  The  criminal  practice 
act  provided  that  an'  indictment  "shall  charge 
but  one  offense,  but  it  may  set  forth  that  of- 
fense in  different  forms  under  different 
counts."  The  following  excerpt  ezplalna  tli^ 
views  of  the  court: 

"If  it  appeared  from  the  indictment  that  the 
check  described  in  the  second  count  was  the 
same  as  that  described  in  the  first,  the  objec- 
tion that  several  offenses  were  charged  in  the 
indictment  could  not  be  maintained;  for  if 
the  same  person  be  guilty  of  making  a  forged 
or  counterfeit  check,  and  also  of  attempting  to 
pass  it,  or  of  passing  it  (which  involves  ,the  at- 
tempt), as  true  or  genuine,  with  the  intent  to 
damage  or  defraud  another,  he  might  be  in- 
dicted and  tried  for  all  these  connected  and 
consecutive  acts  as  constitutinif  one  transaction, 
or  he  might  be  indicted  and  convicted  for  each 
distinct  crime  of  which  he  might  be  proved  to 
be  guilty.  The  doctrine  on  this  subject  is  laid 
down  in  'Wharton's  Criminal  Law  (141),  as 
follows:  'Where  a  statute  makes  two  or  more 
distinct  acts,  connected  with  the  same  trans- 
action, indictable,  each  one  of  which  may  be 
considered  as  representing  a  stage  in  the  same 
offense,  it  has  in  many  cases  been  ruled,  they 
may  be  coupled  in  one  count.  Thus  setting  up 
a  gaming  table,  it  has  been  said,  may  be  an 
entire  offense;  keeping  a  gaming  table  and  in- 
ducing others  to  bet  upon  it  may  also  consti- 
tute a  distinct  offense;  for  either,  iinconnected 
with  the  other,  an  inSctment  will  lie.  Yet, 
when  both  are  perpetrated  hy  the  same  person, 
at  the  same  time,  they  constitute  hut  one  of- 
fense, for  which  one  count  is  sufficient,  and 
for  which  but  one  penalty  can  be  inflicted.' " 

In  State  v.  House,  55  Iowa,  468,  8  N.  W. 
307,  the  statute  made  it  a  crime  by  false 
pretenses  to  obtain  property  or  to  obtain  the 
signature  of  another  to  a  written  instrument. 
The  indictment  contained  two  counts.  One 
count  charged  that  the  defendant  obtained 
property  by  false  pretenses,  and  the  other 
count  accused  the  defendant  of  obtaining  a 
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glgnattire.  The  court  held  that,  since  both 
counts  had  reference  to  the  same  transac- 
tion, the  Indictment  charged  but  one  offense, 
which  might 'properly  have  been  embraced  In 
a  single  count.  The  court  pertinently  ob- 
served that: 

"It  will  be  understood  that  if  the  two  coitnts 
had  ieen  iased  upon  separate  transactions  hoth 
could  not  have  ieen  joined  in  one  oovnt,  nor  in 
one  indictment." 

In  22  Cyc.  376,  the  editor  says: 

"An  indictment  or  information  must  not  in 
the  same  count  charge  the  defendant  with  the 
commisaion  of  two  or  more  distinct  and  sub- 
stantive  offenses,  and  in  cose  it  does  so  it  is 
bad'  foi^uplicity,  if  the  offenses  are  either  in- 
herently repugnant,  or  so  distinct  that  they 
cannot  he  construed  as  different  stages  in  one 
Irantaction.  •  •  ♦  A  substantive  offense  is 
one  which  is  complete  of  itself  and  Is  not  de- 
pendent upon  another." 

In  1  Bishop's  New  Criminal  Procedure,  S 
436,  the  author  states: 

"A  statute  often  makes  punishable  the  doing 
of  one  thing,  or  another,  or  another,  sometimes 
thus  specifying  a  considerable  number  of  things. 
Then,  by  proper  and  ordinary  construction,  a 
person  who  in  one  transaction  does  all  violates 
the  statute  but  once,  and  incurs  only  one  penal- 
ty. Yet  he  violates  it  equally  by  doing  one  of 
the  things.  Therefore  the  indictment  on  such 
•  statute  may  allege,  in  a  ringle  count,  that 
the  defendant  did  as  many  of  the  forbidden 
things  as  the  pleader  chooses,  employing  the 
conjunction  'and'  where  the  statute  has  'or,' 
and  it  will  not  be  double,  and  it  will  be  estab- 
lished at  the  trial  by  proof  of  any  one  of  them." 

The  following  are  a  few  of  the  great  num- 
ber of  precedents  which  are  to  the  same  ef- 
fect as  the  foregoing:  State  v.  White,  48  Or. 
416,  8T  Pac.  137;  State  v.  Waymire,  52  Or. 
281,  97  Pac.  46,  21  h.  R.  A.  (N.  S.)  66,  132 
Am.  St.  Rep.  699;  State  v.  Atwood,  S4  Or. 
626,  102  Pac.  295.  104  Paa  186,  21  Ann.  Cas. 
616;  State  v.  Leonard,  73  Or.  451,  144  Pac. 
113,  681;  Seattle  ▼.  Molin,  99  Wash.  210, 
169  Pac.  318;  Irvln  v.  State,  62  Fla.  61,  41 
South.  786,  10  Ann.  Gas.  1008;  Woodford  v. 
People,  62  N.  T.  117,  20  Am.  Rep.  464; 
Schnlze  t.  State  (Tex.  Cr.  R.)  66  S.  W.  918; 
State  T.  Sutclifte.  18  R.  I.  63,  26  Att.  664; 
People  ▼.  J<An8on,  81  Mich.  673,  46  N.  W. 
1119;  Jones  v.  State,  17  Ala.  App.  283,  84 
South.  627;  Goddard  v.  State,  73  Neb.  739, 
103  N.  W.  443 ;  Cook  v.  State,  18  Lea  (Tenn.) 
461,  1  S.  W.  254;  Ralne  v.  State,  143  Tenn. 
168,  226  S.  W.  189;  Gantllng  y.  State,  40 
Via.  237,  23  South.  857;  Murray  v.  State,  25 
Fla.  528,  6  South.  498 ;  Presley  v.  State,  61 
Fla.  46,  64  South.  367;  People  ▼.  Bvanoff 
(Cal.  App.)  187  Pac.  54 ;  People  v.  Frank,  28 
Cal.  507;   Hayworth  v.  State,  14  Ind.  590. 

[23]  Turning  to  chapter  12,  Laws  1919,  It 
will  be  noticed  that  it  is  made  unlawful  to 
"become  a  member  of"  any  society  or  as- 
semblage of  persons  within  the  proMbition 


of  the  statute,  and.  that  the  Legislature  did 
not  in  express  terms  declare  that  it  was  un- 
lawful to  be  a  member  of  such  prohibited 
society,  onie  trial  court  construed  the  words 
"become  a  member  of"  to  mean  "the  act  of 
Joining,  or  entering  into  the  status  of  mem- 
bership." This  construction  was  correct. 
State  V.  Berqulst,  109  Kan.  368,  199  Pac.  101. 
Lexicographers  define  the  word  "become" 
to  mean: 

"To  pass  from  one  state  to  another;  to  enter 
into  some  state  or  condition  by  a  change  from 
another  state,  or  by  assuming  or  recnving  new 
properties  or  qualities,  additional  matter,  or  a 
new  connection."  Webster's  Dictionary;  Cen- 
tury Dictionary. 

As  used  in  the  indictment,  the  words  "be- 
come a  member  of'  signify  that  the'  defend- 
ant committed  the  act  of  Joining  the  Indus- 
trial Workers  of  the  World.  The  Legisla- 
tive Assembly,  which  convened  next  after 
the  assembly  that  passed  chapter  12,  Laws 
1919,  re-enacted  the  criminal  syndicalism 
statute,  and  that  body  of  lawmakers  was 
careful  to  make  it  unlawful  to  be  a  member, 
for  the  law  now  reads,  "who  shall  be  or  be- 
come a  member  of,  or  organize  or  help  to  or- 
ganize." Chapter  34,  Laws  1921.  In  shortt 
chapter  12,  Laws  1919,  made  the  act  of  Join- 
ing a  crime.  The  indictment  accused  the  de- 
fendant of  the  act  of  Joining;  and  he  was 
tried  for  the  act  of  Joining.  The  question 
for  decision  then  is:  Were  the  acts  of  Join- 
ing and  assembling  imrts  of  the  same  trans- 
action? 

The  d^endant  admitted  that  hjB  Joined  the 
Industrial  Woricers  of  the  World,  but  he 
claimed  that  he  Joined  In  1917,  while  the 
state  insisted  that  he  Joined  in  April,  1919. 
If  the  defoidant  Joined  in  1917,  he  could 
not  be  lawfully  convicted  of  Joining,  because 
the  statute  prohibiting  the  act  of  Joining-  did 
not  become  effective  nntU  February  3,  1919. 
The  evidence  relied  upon  by  the  state  to 
support  its  theory  that  the  act  of  joining 
occurred  in  April,  1919,  consisted  of  admis- 
sions said  to  have  been  made  by  the  def«id< 
ant,  and  a  membership  book  delivered  up  by 
him  to  the  police.  On  the  night  of  November 
11,  1919,  a  meeting  attended  by  60  or  56  per- 
sons was  being  held  in  a  hall  at  128V6  Sec- 
ond street,  in  Portland.  Acting  on  orders, 
a  number  of  policemen  went  to  the  hall  at 
about  8  p.  m.  A  knock  at  the  door  was  an- 
swered by  Laundy,  who,  when  asked  "if  it 
was  an  I.  W.  W.  meeting,"  stated  that  it 
was  not  an  I.  W.  W.  meeting,  but  was  a 
meeting  of  the  Council  of  Workers,  Soldiers, 
and  Sailors.  The  policemen  entered  the 
hall,  took  Laundy  and  others  to  the  police 
station,  and  there  interrogated  him.  Two 
witnesses  testified  that  Laundy  declared, 
when  at  the  police  station,  that  he  had  been 
a  member  of  the  I.  W.  W.  for  about  seven 
months;  and  there  was  also  testimony  to  the 
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effect  that  on  this  same  occasion  at  the  po- 
lice station  the  defendant  delivered  up  a' 
membership  book  which  was  received  in  evi- 
dence and  shows  that  Joseph  Laundy  was 
"initiated  by  Clara  Ford"  on  April  26,  1919. 

The  act  of  joining  the  Industrial  Work- 
ers of  the  World  does  not  necessarily  in- 
volve assembling  with  the  society  or  with  an 
assemblage  of  persons.  A  member  of  the  or- 
ganization may,  if  a  "delegate,"  alone  and 
by  himself  initiate  another  person  into  mem- 
bership. The  process  of  initiation  is  simple. 
The  delegate  hands  the  candidate  an  appli- 
cation blank.  The  candidate  signs  the 
blank,  pays  the  prescribed  fees,  receives  an 
I.  W.  W.  card"  from  the  delegate,  and  there- 
by becomes  a-  member.  The  uncontradicted 
evidence  is  that,  if  the  defendant  joined  in 
April,  1919,  he  did  so  by  the  simple  process 
of  being  initiated  by  Clara  Ford  alone,  and 
the  initiation  did  not  involve  an  assembling 
with  an  assemblage  of  persons. 

It  is  our  understanding  that  the  Indus- 
trial Workers  of  the  World  is  an  Intenja- 
tional  organization,  or  movement,  with  head- 
quarters at  Chicago,   and   it  is  commonly 
known  and  designated  as  "the  I.  W.  W."    It 
appears  that,  among  other  branches,  there 
are  two  Portland  branches,  one  of  which  is 
•known  as  the  Construction  Workers'  Indus- 
trial Union  No.  673,  and  the  other  as  the 
Xumber  Workers'  Industrial  Union  No.  600. 
Referring' to  these  two  branches,  the  defend- 
ant was  asked,  "Did  yon  attend  some  of  the 
•meetings  of  those  organizations?"     And  he 
-answered  "Yes,   sir."    However,  the  record 
does  not  disclose  whether  the  meetings  so 
attended  by  the  defendant  occurred  before 
or  after  February  3.  1919.    The  defendant 
contended  that  the  meeting  which  was  brok- 
en up  by  the  police  on  the  night  of  No- 
vember 11,  1919,  at  128%  Second  street  was 
a  meeting  of  the  Council  of  Workers,  Sol- 
diers,   and    Sailors.    The    state    contended 
that  the  meeting  was  in  reality  an  I.  W.  W. 
meeting.    It  is  not  necessary  to  detail  the 
circumstances  which,  according  to  the  theory 
of  the  state,  indicated  that  the  assembly  wa.«i 
an  I.  W.  W.  meeting.    But  it  is  sufficient 
to  say  that  there  was  evidence  which.  If  be- 
lieved by  the  Jury,  was  adequate  to  support 
a  finding  that  it  was  an  I.  W.  W.  meeting. 
Although  in  the  printed  brief  submitted  by 
tl^e  state  attention  is  directed  to  the  de- 
fendant's admission  that  he  had  attended 
some  of  the  meetings  of  the  two  Portland 
branches,  yet  the  record  indicated  that  at 
•the  trial  the  state  relied  upon  the  evidence 
relating  to  the  meeting  of  November  11, 1919, 
to  support  the  charge  of  assembling.    How- 
ever, if  the  defendant  did  attend  meetings 
of  the  two  branches  after  February  8,  1919. 
his  attendance  upon  any  of  those  meetings 
was  not,  when  considered   as  an  Inhibited 
act,  any  different  from  the  act  of  assembling 
of  November  11,  1919.    In  other  words,  If 


the  act  of  assembling  on  Novonber  11,  1919, 
and  the  act  of  joinhig  on  April  26,  1919, 
were  not  parts  of  one  transaction,  neither 
were  any  of  the  acts  of  attending  meetings 
of  either  of  the  two  mentioned  branches  and 
the  act  of  joining  parts  of  the  same  trans- 
action; and- hence  we  may  with  propriety 
confine  our  investigation  to  the  act  of  as- 
sembling on  November  11,  1919,  and  the  act 
of  joining  on  April  26,  1919,  assuming  of 
course  that  the  defendant  joined  on  that 
date  and  not  in  1917. 

[24]  The  act  of  joining  was  in  no  wise  a 
continuing  offense.  When  the  defendant  re- 
ceived his  membership  book  the  act  of  ioia- 
ing  was  completed ;  the  crime  was  done ; 
the  offense  was  consummated;  a||d  the 
transaction  was  ended.  State  v.  Quinlan,  86 
N.  J.  Law,  120,  127,  91  AU.  111.  The  stat- 
ute did  not  punish  the  status  of  l>dng  a 
member;  It  punished  the  act  of  l>ecomiiig 
a  member,  the  act  of  joining.  State  v.  Ber- 
quist,  109  Kan.  .«J68,  199  Pac.  101.  The  act 
of  assembling  on  November  11,  1919,  was 
utterly  distinct  and  separate  from  the  act 
of  joining.  Neither  act  had  any  relation  to 
or  connection  with  the  other.  The  two  acts 
were  not  two  steps  taken  in  the  commission 
of  a  single  offense ;  they  were  not  connected 
parts  of  a  single  and  continuous  transaction. 
A  conviction  or  an  acquittal  of  the  act  of 
assembling  would  not  bar  a  subsequent  trial 
for  the  offense  of  joining  on  April  26,  1919. 
State  V.  Howe,  27  Or.  138,  44  Pac.  672;  State 
V.  Magone,  33  Or.  570,  56  Pac.  648. 

[25]  But  it  may  be  argued  that  the  I.  W. 
W.  as  an  organization  continued  to  exist, 
and  that  Its  continued  existence  spanned  the 
interval  between  the  act  of  Joining  and  the 
act  of  assembling,  and  thus  connected  the 
two  &ftB,  making  them  parts  of  one  transac- 
tion. The  Code  bans  bawdyhouses,  and  it 
also  provides,  by  the  terms  of  section  2081. 
Or.  Ii.,  that  it  is  unlawful  for  a  minor  to  go 
Into  a  bouse  of  prostitution  for  any  pur- 
pose whatever.  Now,  suppose  that  a  minor 
entered  Into  such  a  house  on  .\prU  26,  1919, 
and  that  subsequently,  on  November  11. 
1919,  he  went  into  the  same  house ;  could  it 
be  said  that  the  two  visits  were  parts  of 
the  same  transaction  and  constituted  a  single 
offense,  even  though  it  be  also  assumed  that 
the  house  had  been  maintained  contlnuoHsIy 
and  without  interruption? 

Section  2105,  Or.  L.,  makes  It  a  crime  to 
deal,  play,  or  carry  on  a  game  of  faro.  Sup- 
pose that  a  game  of  faro  Is  carried  on  by 
an  owner  and  employes,  and  that  the  game 
runs  continuously  from  April  26  to  Novem- 
l>er  11  with  the  same  dealers,  but  each  dealer 
taking  his  turn,  and  the  players  changing 
every  few  hours;  could  it  be  said  that,  if 
A.  played  on  April  26  and  then  on  Novem- 
ber 11  played  again,  the  two  acts  constituted 
a  single  crime?  A  careful  reading  of  the 
opinion  in  State  ▼.  Oarr,  6  Or.  134, 13S.  makes 
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it  plain  that  tbat  precedent  is  authority  for 
the  concInBlon  that  in  the  case  which  we 
have  supposed  the  two  acts  of  playing  would 
constitute  two  separate  offenses,  and  not  a 
single  crime.  The  Code  (section  2112,  Or.  H) 
also  declares  that  it  is  unlawful  for  any  per- 
Ron  to  maintain  a  nlcfcle-in-the-slot  ma- 
chine, and  it  is  likewise  unlawful  for  any 
)ierson  to  play  or  use  a  nickle-in-the-slot  ma- 
chine. Suppose  A.  maintains  such  a  ma- 
chine from  April  26  to  November  11,  and 
suppose  B.  plays  the  machine  on  April  26 
and  again  on  November  11.  If  it  be  said 
that  one  of  the  purposes  of  the  statute  is 
to  prevent  the  existence  and  use  of  the 
nickle-in-the-slot  machines,  so,  too,  it  can  be 
said  that  one  of  the  purposes  of  the  criminal 
syndicalism  statnte  is  to  prevent  the  exist- 
ence of  societies  of  the  kind  named  in  the 
statnte.  The  act  of  playing  the  niekle-ln- 
the-Rlot  machine  on  April  26  and  the  act 
of  playing  on  November  11  each  contributed 
towards  the  maintenance  of  the  machine  and 
tended  to  defeat  the  purpose  of  the  stat- 
ute ;  and  so,  too,  would  the  act  of  joining  on 
April  26  and  the  act  of  assembling  on  No- 
vember 11  contribute  towards  the  continued 
existence  of  the  Industrial  Workers  of  the 
World  and  tend  to  defeat  the  purpose  of  the 
statute.  The  nicUe-in-the-sIot  machine 
continued  to  exist  from  April  26  to  Novem- 
ber 11;  and  so,  too,  did  the  Industrial 
Workers  of  the  World  continue  to  exist  from 
April  26  to  November  11.  Can  It  be  said 
that  the  continued  existence  of  the  nickle- 
tn-the-slot  machine  spanned  the  Interval  of 
time  between  April  26  and  November  11  so 
as  to  make  the  two  acts  of  playing  the  com- 
mission of  a  ringle  offense?  We  venture  the 
thought  that  not  a  single  judicial  decision 
reported  In  the  thousands  upon  thousands  of 
printed  books  can  be  found  holding  that 
in  such  instances  only  one  offense  haa  been 
committed.  Suppose  that  on  April  26  the 
defendant  joined  a  given  branch  of  the  I. 
W.  W.  in  Multnomah  county  and  on  Novem- 
ber 11  he  assembled  with  another  branch  in 
T^ake  county;  could  it  be  contended  with 
any  show  of  reason  that  an  acquittal  or  cm- 
▼Iction  in  Lake  county  on  an  indictment 
charging  the  act  ot  assembling  would  bar  a 
prosecution  in  Multnomah  county  on  an  in- 
dictment charging  the  act  of  joining?  And 
yet  the  I.  W.  W.  as  an  organization  has  con- 
tinned  without  Interruption ;  nor  la  the  sup- 
posed case  any  different  from  the  actual 
case  presented  by  the  record  except  that 
In  the  supposed  case  both  acts  did  not  oc- 
cur In  the  same  county,  while  in  the  actual 
case  both  acts  did  happen  in  the  some  coun- 
ty, assuming,  of  course,  the  truth  of  the  in- 
dictment If  in  the  instant  case  the  act 
of  joining  in  Multnomah  county  on  April 
26  and  the  act  of  assembling  in  that  county 
on  November  11  are  parts  of  the  same  trans- 
action, then  in  the  supposed  case  the  act 


LAUNDT  971 

P.) 

of  joining  in  Multnomah  county  and  the  act 
of  assembling  in  Lake  county  are  pariis  of 
one  transaction  and  constitute  a  single  of- 
fence; and  a  conviction  or  acquittal  in  one 
county  bars  a  prosecution  in  the  other  coun- 
ty. Chapter  12,  Laws  1919,  made  it  an  of- 
fense to  pell  a  book  teaching  sabotage.  Sup- 
pose that  the  Industrial  Workers  of  the 
World  printed  a  prohibited  book  on  April  26, 
1919,  and  on  that  day  Laundy  joined  the  I. 
W.  W.  in  Multnomah  county,  and  subse- 
quently, on  November  11,  1919,  sold  one  of 
those  books  in  some  other  county;  could  It 
be  said  that  the  act  of  joining  and  the  act 
of  selling  constituted  parts  of  the  same  trans- 
action? And  yet  the  I.  W.  W.  as  an  organl-- 
zation  has  been  in  existence  during  the 
intervening  period,  and  the  prohibited  book 
has  likewise  been  in  existence  during  the 
same  period.  If  Laundy  had  met  with  a 
group  of  persons  at  a  given  time  and  place,' 
and  all  those  persons  had  been  organized 
with  Laundy  helping,  and  if  at  the  same 
time  and  place  and  as  a  part  of  the  same 
transaction  Laundy  had  been  initiated  and 
had  assembled  with  them,  then  the  act  of 
helping  to  organlise,  the  act  of  becoming  a 
member,  and  the  act  of  assembling  would 
undoubtedly  be  parts  of  the  same  transac- 
tion, and,  whether  taken  singly  or  in  com- 
bination, would  constitute  but  one  offense; 
but  such  is  not  the  fact  situation  in  the  in- 
stant case.  The  act  of  joining  and  the  act 
of  assembling  seven  months  later  were  In 
no  wise  connected  with  eadi  other.  B&ch  act 
was  a  separate  and  distinct  transaction, 
and  hence  a  separate  and  distinct  offense. 
The  defendant  was  prosecuted  for  two  crimes 
In  one  trial.  State  v.  Hennessy,  114  Wash. 
211,  195  Pac.  211,  213.  The  law  guarantees 
to  every  person  the  right  to  be  tried  for 
one  offense  at  a  time,  no  matter  what  that 
offense  may  be,  and  regardless  of  wheUier 
the  offense  be  some  petty  offense  against 
property  or  a  grave  offense  against  the  very 
government  which  guarantees  that  right  to 
be  tried  for  one  offense  at  a  time.  When  the 
state  rested  its  case  In  chief,  it  had  made 
a  record  showing  that  the  defendant  wa» 
being  prosecuted  for  two  separate  and  dis- 
tinct offenses,  although  each  was  a  violation 
of  the  same  statute,  and  the  defendant's  mo- 
tion to  require  the  state  to  make  an  election 
should  have  been  allowed. 

The  state  caused  69  exhibits  to  be  marked 
for  identiQcatlon.  Exhibit  42  was  admitted 
as  Defendant's  Exhibit  2-D.  Bzhlbits  M 
and  52  were  merely  marked  for  idoatiflca- 
tion,  but  they  were  not  offered  as  evidence. 
Exhibits  58  and  69  were  offered  by  the  state, 
but  were  rejected  by  the  court.  Bxhlbit  6, 
a  receipt,  was  received  as  evidence  for  the 
state  and  was  also  marked  as  Defendants 
Exhibit  2-N.  The  remainder  of  the  69  ex- 
hibits were  admitted  as  evldoice  if  or  the- 
stata    TlM  defendAnt  daimed  that  the  own- 
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4r  ir<t«  <w>UAf  did  ao  witbont  a  warrant 
//f  arr'itt,  ami  th«r  alao  toolc  from  the  baU 
wtttw/nt  a  Miar'rb  warrant  the  iarger  vtrtlou 
44  iXuf  MctiiMtN  offered  tqr  ttie  iitate  and  re- 
<'>iv<^  tn  «vl<l<mce.  Aocirditnc  to  the  teati- 
uu/iif  ftt  a  witneiM  for  the  atate,  poltcemen 
rKiMiUn'6  in  tlie  ball  for  a  hlK^rt  time  after 
ImnMlx  wait  taken  to  tiie  iK^lice  atation.  and 
tb«  wirrk  of  Katbering  up  booka,  pampb]et% 
prtnt<-d  matter,  and  ottier  tbinga  waa  com- 
platAd,  and  then  all  the  thinita  to  catbered 
np  w(;ro  removed  to  tbe  police  station.  Ao- 
nirilUiit  to  the  UmUm'mj  of  tbe  defendant, 
tiM  titutiteK  locked  tbe  door  to  tbe  hall;  and 
Mt  the  b<;arln((  it  waa  claimed  in  bebalf  of 
tiio  defendant  that  tbe  police  returned  to 
tbn  ball  after  Laundr  wan  taken  to  tbe  po- 
lice atation  and  removed  books,  papers,  and 
other  tblnxs  from  Laundy's  desk  and  from 
tbe  ball.  Tbirty-ieven  of  tbe  state's  exhi- 
bits were  Uken  from  tbe  ball  at  123^  Sec- 
ond atreet  on   tbe  nigbt  of  Novamber  U, 
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ir«ta  in   th«  '<*t 
cane  -«e  of  oae  of 

raiiing).  £xbfi>it  4  ' 
deak.  There  waa  no 
i^xhibit  33.  cxrepC  aa 
by  tbfc  L  W.  W. 
found  ta  tbe  baO. 
porta  t»  be  a  icaae  ta  the 
Cf«,  Sailotn,  and  SatdioES  af  PortiaBd.- 
aemrding  to  ose  witaeas;  "at  nae  of 
desks."  and.  aeeardins  to  the  tutiainwy  of 
Lonndy.  waa  ta  the  de*  aaed  bgr  boas.  Tbe 
cemaining  13  exkiMta  found  in  Oe  ball  aad 
nnmbered  5.  Ui  20;  21,  22.  23.  24.  26.  27.  & 
29,  30,  and  31  iarinded  pabUcatiana  eatiUed. 
in  tbe  order  named,  tbns:  "Die  Bridence  an-i 
Ooaa-F.Tawinatlon  «<  William  D.  Haywood. 
Trldon'a  New  Unlooiam.  The  General  Strike 
by  WilUam  D.  Haywood,  Erofaiticai  of  In- 
dnatrial  Democracy,  Indnstrial  Commanism 
of  tbe  I.  W.  W.,  Tba  Advance  ttf  tbe  Pro- 
letariat. Preamble  and  ConstitBtiow  ot  tbe 
L  W.  W..  Indnatrial  UnlonlSBi.  Perrya  Ber- 
olntlonary  I.  W.  W..  The  Onward  Sweep, 
I.  W.  W.  Souks  (Joe  HUl  £d.  IBtb  Ed.),  I 
W.  W.  SoDga  (Oen.  Dtf.  Bd.),  I.  W.  W.  Songs 
(IStb  Ed.).  Exhibit  28  waa  f  onnd  in  Myers' 
desk,  but  the  remainder  of  theae  13  exhibits 
were  found  in  atMne  Inatanoea  hanging  on  tlie 
wall,  and  in  other  instaneee  on  tables  or  oot 
in  tbe  open.  Tbe  nnmber  of  copies  cf  tbe 
different  publications  varied  from  1  to  300. 
A.  £.  Allen  and  William  J.  Josh  gave  testi- 
mony concerning  each  of  these  13  exhibits, 
and  James  F.  Mittdiell  gave  testimony  coo- 
ceming  one  of  them.  Exhibit  29.    AUen  tes- 
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tilled  that  he  Joined  the  L  W.  W.  at  SeatUe, 
Wash.,  in  the  latter  part  of  April,  ldl9,  and 
continaed  to  be  a  member  ontil  the  latter 
part  of  November,  1919,  that  he  was  "an 
orgaiuzer  and  delegate,"  and  that  his  du- 
ties were  to  get  new  members  and  "to  help 
spread  propaganda,  literature."  This  wit- 
ness stated  that  he  was  familiar  with  the 
literature  used  by  the  I.  W.  W.,  and  that  he 
handled  it  In  Seattle  "from  the  time  I 
joined  until  I  quit"  Josh  joined  the  I.  W. 
W.  at  Tacoma,  Wash.,  on  May  30,  1919,  and 
he  continued  his  membership  untU  "the  last 
of  October,  or  first  of  November"  in  1919. 
Josh  says  that  he  distributed  I.  W.  W.  lit- 
erature during  the  course  of  his  membership. 
The  literature  distributed  by  Allen  and 
Josh  was,  according  to  their  testimony,  ob- 
tained from  official  representattves  of  the 
1.  W.  W.  In  Seattle,  Wash.  R^errlng  to 
thlg  group  of  13  exhibits,  Allen  testified 
that  copi^  of  eadi  of  than  were  among 
copies  of  I.  W.  W.  literature  distributed  by 
him  in  Seattle;  and,  excluding  only  one  of 
them,  Josh  stated  that  he  saw  copies  of 
them  in  the  1.  W.  W.  hall  In  Tacoma,  and 
that  he  disposed  of  copies  of  them  there  dur- 
ing the  course  of  his  membership.  Mitchell 
was  a  police  officer,  of  Spokane,  Wash.  He 
had  been  brought  In  touch  with  the  actlyi- 
ties  of  the  I.  W.  W.  in  Spokane,  was  fa- 
miliar with  I.  W.  W.  literature,  and  as  avdx 
officer  had  "handled  a  great  deal  of  it" 
Mitchell  says  that  an  open  I.  W.  W.  hall 
was  maintained  in  Spokane  until  April  4, 
1918,  or  May  4,  1918,  at  which  time  "we 
closed  It  out,"  and  since  that  date  "no  open 
hall"  has  existed.  According  to  this  witness, 
the  I.  W.  W.  maintained  secret  headquarters 
at  dUTerent  places  in  Spokane  from  May  4, 
1918,  until  December  29,  1919.  Mitchell  also 
testified  that  "we  raided"  the  secret  head- 
quarters. Referring  to  exhibit  29,  Mitchell 
stated  that  he  had  seen  copies  of  It  in  I. 
W.  W.  halls  in  Spokane  "prior  to  April  4, 
1918,  and  up  until  May  4,  1918,  and  copies 
as  late  as  November,  1919."  The  story  of 
the  exhibits  has  thus  far  Included  only  the 
exhibits  found  in  the  hall  at  128^^  Second 
street  in  Portland. 

The  state  offered  In  evidence  copies  of  cer- 
tain publications  which  had  been  distributed 
by  the  authority  of  the  I.  W.  W.  in  Spo- 
'kane^  TVicoina,  and  Seattle,  Wash.  This 
group  Includes  Bxhibita  32,  34,  35,  36,  37,  38, 
89,  40,  41,  42,  53,  and  54,  and  are  respectively 
entitled  as  follows:  One  Big  Union,  Pou- 
get's  Sabotage,  Smith's  Sabotage,  When  the 
Xeaves  Oome  Out,  The  I.  W.  W.,  Its  History, 
Structure  and  Methods,  by  Vincent  St.  John, 
Kleven  Blind  Iieaders,  Financial  Statement, 
I.  W.  W.  in  the  Lumber  Industry,  Stickers 
(not  found  among  exhibits).  Proletarian  and 
Petit  Bourgeoise,  Sabotage,  and  I.  W.  W. 
Songs. 

According  to  the  testimony  of  Allen,  be 
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distributed  in  Seattle  during  the  period  of 
his  membership  copies  of  most  of  the  pnb- 
licationa  included  in  this  group  of  12  ex- 
hibits, and,  furthermore,  all  of  the  copies  so  . 
distributed  by  him  were  obtained  from  I. 
W.  W.  officers  iu  the  I.  W.  W.  haU  where  the 
literature  was  kept.  According  to  the  tes- 
timony of  Josh,  he  disposed  of  copies  of  most 
of  these  same  e^Lhibits  in  Tacoma  during  the 
period  of  his  membership,  and  the  copies  so 
disposed  of  by  him  were  likewise  obtained 
from  I.  W.  W.  officers  at  the  I.  W.  W.  haU  in 
Tacoma  where  the  literature  was  kept. 
Mitchell  testified  that  in  a  raid  made  on  se- 
cret headquarters  in  Spokane  in  August,  1919. 
he  found  a  number  of  copies  of  Smith  on 
Sabotage,  Exhibit  35,  and  that  he-  saw  copies 
of  When  the  Leaves  Come  Out,  E>zhlbit  38, 
in  the  1.  W.  W.  hall  "up  and  until  April  4, 

1918,  and  May  4,  19ia"  Referring  to  I.  W. 
W.  Songs.  Exhibit  54.  MitcheU  sUted  that 
he  had  seized  many  of  them  in  Spokane  ob 
April  4,  1918,  and  as  late  as  November  4, 

1919.  Another  witness,  P.  F.  Keefe,  a  po- 
liceman of  Seattie,  stated  that  he  had  gotten 
copies  of  Pouget's  Sabotage,  Exhibit  34,  on 
December  0,  1019,  from  one  of  the  secret 
headquarters  of  the  I.  W.  W;  Still  another 
witness,  E.  T.  Gouch,  testified  ccmceming  2 
of  the  exhibits  included  in  this  group  of  12. 
Gouch  was  United  States  immigration  in- 
spector at  Astoria,  Or.  He  explained  that 
the  I.  W.  W.  maintained  a  hall  in  Astoria 
from  the  fall  of  1916  until  the  middle  of 
September,  1917;  that  literature  was  "on 
sale  there  at  the  I.  W.  W.  hall";  that  th« 
literature  consisted  of  financial  reports  and 
different  kinds  of  booklets  and  pamphlets, 
and  the  quantity  on  hand  varied  from  60  to 
1,000  copies;  that  be  bought  "two  or  three 
pieces  In  that  hall,  and  then  A  E.  Soper.  the 
oQil^nlzer  and  the  head  of  the  I.  W.  W^ 
brought  me  two  <w  three  copies  up  to  my 
office  at  my  request,  and  I  paid  him  for 
them."  Gouch  IdentUled  Pouget's  Sabotage^ 
Exhibit  34,  and  Smith's  SaboUge,  Exhibit  35, 
as  copies  of  the  publications  purchased  by 
him  from  Soper.  Exhibit  56,  a  placard,  is 
not  with  the  exhibits  accompanying  the  bill 
of  exceptions.  However,  there  is  no  evi- 
dence In  'the  record  relating  to  this  exhibit 
except  the  testimony  of  ode  witness  that 
he  saw  it  on  a  wall  in  an  I.  W.  W.  hall  In 
Portland  on  February  25,  1919.  Exhibit  8 
is  the  defendant's  membership  book.  The 
remaining  Exhibit  43,  need  not  be  noticed 
tnttber. 

[26]  The  defendant  argued  that  it  was 
error  to  receive  the  testimony  of  Josh,  Allen, 
Mitchell,  and  Keefe  concerning  the  posses- 
slon  or  distribution  in  the  state  of  Washing- 
ton of  literature  attributed  to  the  I.  W.  W. 
The  Indictment  charges  that  the  defendant 
became  a  member  of  and  voluntarily  as* 
sembled  with  the  Industrial  Workers  of  the 
World,  and  then  the  Indictment  proceeds  and 
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characterizes  the  Industrial  Workers  of  the 
World  as  a  society  or  assemblage  of  per- 
sons which  teaches  the  doctrines  denounced 
by  the  statute.  The  organization  described 
In  the  Indictment  is  one  which  has  iVs  main 
headquarters  In  one  place  with  branches  In 
different  places  throughout  the  country.  If 
we  find  a  society  or  organization  with  Its 
main  headquarters  centered  at  a  given  point 
with  branches  scattered  throughout  the  coun- 
try, and  If  we  find  copies  of  a  given  publica- 
tion, attributable  to  that  society  as  an  or- 
ganization, kept  in  halls  of  that  society  and 
In  secret  headquarters  maintained  in  differ- 
ent cities,  whether  within  or  without  thfs 
state,  and  if  we  find  officers  and  members  of 
that  society  disposing  of  copies  in  those  dif- 
ferent cities,  then  assuredly  those  facts  con- 
stMnte  evidence  from  which  we  may  infer 
that  such  society  teaches  and  advocates  the 
doctrines  announced  in  such  publication.  All 
the  publications  concerning  which  Allen, 
Josh,  Mitchell,  and  Keefe  testified  contained 
matter  from  which  It  could  be  argued  that 
they  tanght  the  prohibited  doctrines,  and  In- 
deed, some  of  them  contained  highly  inflam- 
matory matter.  The  court  did  not  err  in 
receiving  the  testimony  of  these  four  wit- 
nesses concerning  the  possession,  sale,  and 
distribution  in  the  state  of  Washington  of 
publications  attributable  to  the  I.  W.  W. 
State  V.  Lowery,  104  Wash.  523,  177  Pac. 
865 ;  State  -v.  HesUngs  (Wash.)  198  Pac.  13 ; 
State  V.  Hemhelter  (Wash.)  196  Pac.  581; 
State  V.  Gibson  (Wash.)  197  Pac.  611 ;  State 
V.  Payne  (Wash.)  200  Pac.  314;  State  v. 
Hennessy,  114  Wash.  351,  195  Pac.  211. 

[171  The  defendant  claims  that  the  court 
erred  In  admitting  evidence  of  acts  done 
prior  to  February  8,  1919,  the  date  when  the 
syndicalism  act  became  effective.  This  ob- 
jection relates  particularly  to  the  testimMiy 
of  Gouch  concerning  the  purchase  In  1917 
from  Soper  of  the  two  publications  on  sa- 
botage, and  to  the  testimony  of  Mitchell  con- 
cerning literature  seen  by  him  in  Spolcane 
in  1918.  The  testimony  of  these  two  wit- 
nesses was  competent.  It  was  evidence 
which,  together  with  testimony  concerning 
I.  W.  W.  activities  after  February  3,  1919, 
could  be  considered  by  the  Jury  in  determin- 
ing whether  the'  I.  W.  W.  was  or  was  not  at 
the  time  specified  in  the  indictment  a  so- 
ciety that  taught  the  denounced  doctrines. 
The  court  carefully  instructed  the  Jury  that 
this  evidence  could  be  considered  only  in 
determining  what  the  I.  W.  W.  advocated 
"at  the  time  and  as  charged  in  the  indict- 
ment." 

[21]  T^e  defendant  asserts  that  he  cannot 
be  held  guilty  of  the  crime  of  Joining  the 
I.  W.  W..  unless  he  Joined  in  Multnomah 
county  and  unless  the  situs  of  the  I.  W.  W. 
was  localized  in  that  county.  The  statute 
makes  it  an  offense  to  Join  a  society  which 
teaches  the  prohibited  doctrines,  and  we 
■Cree  with  the  statement  made  by  the  Su- 


preme Court  of  Kansas  in  State  v.  Berqnist, 
109  Kan.  368,  199  Pac.  101 : 

_  "But  where  a  person  joins  in  this  state  a  so- 
ciety of  that  character  he  could  not  escape  lia- 
bility by  showing  that  it  had  never  made  Kan- 
sas a  field  of  its  propaganda." 

See,  also.  State  v.  Hennessy,  114  Wash. 
351,  195  Pac.  2U,  217.  If,  therefore,  the  de- 
fendant Joined  the  I.  W.  W.  In  Multnomah 
county,  and  at  the  time  of  such  J<rtning  the 
I.  W.  W.  was  a  society  which  taught  the 
denounced  doctrines,  then  he  was  goUty  of 
a  violation  of  the  syndicalism  statute,  even 
though  the  I.  W.  W.  had  not  locaUied  its 
situs  in  Oregon. 

The  defendant  complains  because  of  the 
denial  of  his  petition  for  the  return  of  hla 
membership  book,  which  was  taken  from  him 
at  the  police  station,  and  the  papers,  publi- 
cations, and  things,  comprising  37  of  ^the 
state's  exhibits,  which  were  taken  from*the 
hall.  The  exhibits  for  the  return  of  which 
the  defendant  petitioned  may  be  divided  in- 
to four  classes:  (1)  Things  taken  from  the 
defendant's  person,  and  this  includes  the 
membership  book;  (2)  things  in  Iiaundy*s 
desk  and  taken  from  it,  and  this  includes  the 
lease ;  (3)  things  in  Myers'  .desk  and  taken 
from  it;  and  (4)  things  in  open  view  in  the 
hall,  as,  for  example,  the  papers  and  pam- 
phlets which  hung  on  the  wall  or  were  on  the 
reading  table. 

The  defendant  relies  upon  article  4  of  the 
amendments  to  the  federal  Constitution,  for- 
bidding unreasonable  searches  and  seizures, 
and  upon  that  part  of  article  5  of  the  same 
amendments  which  protects  every  person 
from  being  compelled  to  be  a  witness  against 
himself.  The  defendant  also  relies  upon  ar- 
ticle 1,  i  9,  of  our  state  Constitution,  which, 
although  not  in  the  identical  language,  is  In 
effect  and  meaning  the  same  as  artide  4  of 
the  federal  Constitution;  and,  furthermore 
he  has  Invoked  the  protection  of  that  portion 
of  article  1,  f  12,  of  the  state  Constitution 
which  declares  that  no  person  shall  be  com- 
pelled in  any  criminal  prosecution  to  testify 
against  himself. 

[29]  In  Brown  v.  New  Jersey,  176  U.  S. 
172,  20  Sup.  CL  77,  44  L.  Ed.  119,  It  was 
held  that— 

"The  first  ten  amendments  to  the  federal 
CooBtitntioD  contain  no  restrictions  on  the  pow- 
ers of  the  state,  but  were  intended  to  operate 
solely  on  federal  government." 

See,  also,  Weeks  v.  United  States,  232  O. 
S.  383,  34  Sup.  Ct.  341,  68  L.  Ed.  652,  U  R. 
A.  1915B,  834,  Ann.  Cas.  1915a  1177. 

The  inquiry  Is:  Were  the  rights  of  the  de- 
fendant violated  when  the  policemen  re- 
moved the  87  exhibits  from  the  hall,  and 
when  the  membership  card  was  taken  from 
him  at  the  polk't-  station?  As  a  preliminary, 
it  is  appropriate  to  say,  in  the  languag* 
used  by  the  national  Supreme  Coart  la 
Weeks  v.  United  States: 
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"This  protection''  against  unreasonable  search 
and  seizure  guaranteed  by  our  state  constitu- 
tion "reaches  all  alike,  whether  accused  of  crime 
or  not,  and  the  duty  of  giving  to  it  force  and  ef- 
fect is  obligatory  upon  all  intrusted"  with  the 
enforcement  of  the  laws. 

[J9]  The  Supreme  Court  of  the  United 
States  in  a  sprles  of  decisions  has  made  plain 
the  rule  of  practlceto  be  followed  by  the  fed- 
eral courts  in  order  to  secure  to  "all  alike" 
the  protection  intended  to  be  given  by  the  na- 
tional Constitution.  An  accused  person  whose 
property  Is  taken  by  an  officer  of  the  federal 
government  In  violation  of  the  Fourth  Amend- 
ment is  entitled  to  an  order  of  the  court,  upon 
tte  filing  of  a  timely  petition,  directing  the  re- 
turn of  the  wrongfully  seized  property.  Or- 
dinarily such  a  petition  must  be  filed  prior 
to  the  commencement  of  the  trial,  because 
as  a  general  rule  the  courts  will  not,  after 
the  trial  has  begun,  suspend  the  trial  of  the 
accused  and  frame  and  determine  a  collater- 
al issue  concerning  the  means  by  wbldi  an 
article,  competent  as  evidence  In  the  trial, 
was  obtained.  This  court,  It  is  true,  has 
held  in  conformity  with  the  rulings  of  most 
of  the  other  courts.  Including  the  Supreme 
Cktiirt  of  the  United  States,  that  the  relevan- 
cy of  a  given  article  is  not  affected  by  the 
eircnmstauce  that  it  vt'as  wrongfully  seiaed; 
and  hence  inquiry  will  not  ordinarily  be  made 
during  the  trial  concerning  a  collateral  issue. 
State  V.  McDanlel,  39  Or.  161, 168, 65  Pac.  520 ; 
^tate  V.  Wilklns,  72  Or.  77,  80,  142  Pac.  580 ; 
State  V.  Ware,  79  Or.  887,  377,  154  Pac.  905, 
155  Pac.  364;  Williams  r.  State,  100  Oa.  511. 
28  S.  EX  624,  89  L.  R.  A.  269;  Weeks  v.  Unit- 
ed States,  232  U.  S.  383,  34  Sup.  Ot.  341,  681* 
Ed.  652,  U  R  A.  1915B,  834,  Ann.  Oa?.  19150, 
1177;  Burdean  v.  McDoweU,  266  U.  8.  466,41 

Sup.  Ct.  574,  65  U  Bd. ,  13  A.  L.  R.  1159; 

8  R.  C.  L.  196.  If,  however,  the  accused  does 
not  know  until  the  paper  or  other  article  is 
offered  in  evidence  that  it  was  obtained  by 
an  unlawful  seizure,  he  is  nevertheless  enti- 
tled at  that  time  to  an  order  of  the  court  di- 
recting a  return  of  the  property.  Weeks  t. 
United  States,  232  U.  S.  383.  34  Sup.  Ct  341, 
58  U  Ed.  652,  U  R.  A.  1915B,  834,  Ann.  Oas. 
1915C,  1177;  Gouled  v.  United  States,  255 
V.  S.  298.  41  Sup.  Ct.  261,  65  U  BM.  647 ;  Amos 
▼.  United  States,  256  U.  S.  313,  41  Sap.  Ot 
286,  65  ti.  Ed.  664.  This  rule  of  practice 
sanctioned  by  the  Supreme  Cfturt  of  the  Unit- 
ed States  ought,  for  the  same  reasons  which 
recommended  it  to  that  court  be  adopted  and 
followed  by  the  courts  of  this  state.  In  the 
Instant  case  the  defendant  filed  a  timely  pe- 
tition, and  therefore.  If  his  constitutional 
rights  were  violated,  his  petition  ought  to 
have  been  allowed.  The  question  to  be 
answered  then  is:  Was  the  right  granted  by 
article  1,  S  9,  ot  our  state  Constitution  vio- 
lated? If  the  membership  book  and  all  of 
the  37  exhibits  were  taken  lawfully,  or  if 
they  were  taken  without  violating  any  of 
Laundy's  rights,  he  cannot  complain. 
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[SI]  The  policemen  who  entered  the  hall 
and  arrested  Laundy  did  so  without  a  war- 
rant of  arrest  and  without  a  search  warrant ; 
and  therefore.  If  their  conduct  in  taking  the 
membership  book  and  the  37  exhibits  re- 
moved from  the  hall  was  lawful,  it  was  so 
only  because  the  arrest  was  lawful.  The 
Code  (section  1745)  declares  that — 

"A  peace  oflBcer  i8***a***  mar- 
shal, or  policeman  of  a  town." 

The  policemen  who  arrested  L.aimdy  were 
therefore  peace  officers.  Section  1754,  Or. 
li.,  provides: 

"An  arrest  may  be  either.— 

"1.  By  a  peace  officer,  under  a  warrant; 

"2.  B^  a  peace  officer,  without  a  warrant" 

Section  1768,  Or.  U,  states  : 

"A  peace  officer  may,  without  •  warrant,  ar- 
rest a  person,— 

"1.  Vat  a  crime  committed  or  attempted  in 
his  preseace; 

"2.  When  the  person  arrested  has  committed 
a  felony,  although  not  in  his  presence; 

"3.  When  a  felony  has  in  fact  been  commit- 
ted, and  he  has  reasonable  cause  for  believing 
the  person  arrested  to  have  committed  it." 

Section  a  of  chapter  12,  Laws  1919,  de- 
clares that  a  person  who  does  any  of  the 
acts  prohibited  by  that  section  "is  guilty  of 
a  felony."  The  arrest  was  therefore  made 
lawfully,  and  consequently  the  policemen 
had  a  right  to  do  whatever  they  could  have 
done  If  they  had  held  a  warrant  of  arrest 
Smith  v.  State,  3  Ga.  App.  326,  u9  S.  E.  934 ; 
Jenkins  v.  State,  4  Oa.  App.  869,  62  S.  IS. 
574.  See,  also,  State  v.  Hassan,  149  Iowa, 
518,  524,  128  N.  W.  960. 

[32]  An  arresting  officer  who  makes  a  law- 
ful arrest  may  search  his  prisoner,  and,  in 
the  language  of  Bishop — 

"if  he  finds  on  the  prisoner's  person,  or  other- 
wise in  his  possession,  either  goods  or  money 
which  be  reasonably  believes  to  be  c<»nected 
with  the  supposed  crime,  as  its  fruits,  or  as  the 
instruments  with  which  it  was  committed,  or  as 
supplying  proofs  relating  to  the  transaction,  he 
may  take  and  bold  them  to  be  disposed  of  as  the 
court  directs."  1  Bishop's  New  Criminal  Pro- 
cedure, I  211. 

If  the  arrest  of  a  pris(«a-  is  lawful,  a 
search  of  the  person  ot  the  iHrisoner  is  law- 
ful; and  the  officer  making  such  lawful  ar- 
rest and  lawful  search  may  take  from  the 
prisoner,  not  only  instruments  of  the  crime, 
but  also  sQch  articles  as  may  be  of  use  as 
evidence  om  the  triaL  Weeks  v.  United 
States,  232  U.  S.  883,  34  Sup.  Ct.  341,  58  L. 
Ed.  652,  U  B.  A.  1916B,  834,  Ann.  Gas.  19150, 
1177;  SUte  y.  Edwards,  51  W.  Va.  220,  4i  S. 
E.  429,  69  L.  R.  A.  486;  1  Wharton's  Crim- 
inal Procedure  (lOtb  Ed.)  |  97  et  seq ;  2  B. 
O.  L.  469;  5  C  J.  434;  35  Oya  1271.  The 
search  is  lustlflatde  as  an  incident  to  the 
Uwful  arrest  2  B.  C.  L,  197;  5  G.  J.  434. 
The  taking  of  the  membership  book  was  law- 
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rSJ]  The  right  of  the  arresting  officer  to 
seize  articles  of  evidentiary  value  Is  not  eon- 
fined  to  the  right  to  sear<^  and  take  proper- 
ty from  the  person  of  a  prisoner.  Stated 
broadly,  the  general  rule  Is  that  the  arresting 
officer  may  at  the  time  of  making  the  arrest 
lawfully  take  articles  in  the  possession  or 
under  the  control  of  the  prisoner,  if  they  sup- 
ply evidence  of  guilt.  Azparren  v.  Ferrel 
(Nev.)  191  Pac.  571,  11  A.  L.  R.  678 ;  Holkei 
T.  Hennessey,  141  Mo.  527,  42  S.  W.  1090,  39 
L.  R.  A.  165,  64  Am.  St.  Rep.  524 ;  Getchell 
v.  Page,  103  Me.  387,  69  Atl.  624,  18  L.  R.  A. 
(N.  S.)  253,  125  Am.  St.  Eep.  307;  GamJ)le  v. 
Keyes,  35  S.  D.  644,  153  N.  W.  888.  Articles 
appearing  In  open  view,  the  discovery  of 
which  requires  no  search,  may  be  taken  if 
of  evidentiary  value.  State  v.  Qulnn,  111  S. 
C.  174,  97  S.  B.  62,  3  A.  L.  R.  1600;  State  v. 
Mausert,  88  N.  J.  Law,  286,  95  AQ.  991,  L.  R. 
A.  1916C,  1014 ;  Newman  v.  People,  23  Colo. 
300,  47  Pac.  278.  Indeed,  the  arresting  offi- 
cer may  In  some  circumstances  search  the 
room  or  place  where  the  accused  is  arrested. 
Smith  v.  Jerome,  47  Misc.  Rep.  22,  93  N.  Y. 
Supp.  202;  People  v.  Cona,  180  Midi.  641, 
147  N.  W.  625;  GetcheU  v.  Page,  103  Me. 
887,  69  Aa  624,  18  L.  R,  A.  (N.  S.)  253,  125 
Am.  St.  Rep.  807;  State  y.  Robbins,  124  Ind. 
808,  24  N.  E.  978,  8  L.  R.  A.  438. 

[34]  It  must  be  borne  in  mind  that  the  in- 
stant case  is  not  one  wher^  the  arrest  was 
made  in  the  home  of  the  defendant  or  in  his 
private  office;  and  hence  we  need  not  and 
do  not  attempt  to  ascertain  the  limits  of  the 
right  to  search  in  the  home  or  private  place 
of  the  prisoner,  nor  need  we  attempt  to  ascer- 
tain the  limits  of  the  right  of  the  arresting 
officer  to  search  any  other  kind  of  a  room  or 
building  In  which  the  arrest  is  made,  al- 
though, stated  in  general  language,  the  rule 
seems  to  be  that  an  arresting  officer  may,  if 
making  a  lawful  arrest,  at  the  time  of  the 
arrest  search  the  room  or  place  where  the 
accused  is  arrested.  If  the  87  exhibits 
were  gathered  up  at  the  time  of  the  ar- 
rest and  as  a  part  of  that  transaction,  the 
situation  is  entirely  different  from  one  where 
entry,  search,  and  seizure  were  begun  and 
made  in  the  private  home  of  the  accused 
after  his  arrest  in  such  home  and  remov- 
al therefrom;  and  so,  too,  the  instant  case 
is  quite  different  from  one  where  the  ac- 
cused Is  arrested'  in  a  place  other  than  his 
home  or  place  of  business,  and  his  home  or 
place  of  business  is  searched  contemporane- 
ously with  or  after  his  arrest  See  Weeks 
T.  United  States,  232  U.  S.  883,  34  Sup.  Ct 
841.  58  ly.  Ed.  652,  U  R.  A.  1»15B,  834,  Ann. 
Cas.  19150,  1177;  Silverthome  Lumber  Co. 
T.  United  States,  261  U.  S.  885,  40  Sup.  Ct 
182,  64  Ia  Ed.  319 ;  Gamble  v.  Keyes,  35  S.  D. 
644, 153  N.  W.  888.  Furthermore,  the  Instant 
case  is  not  one  where  a  search  and  seizure 
are  made  without  a  warrant  and  then  subse- 
qnenUy  a  warrant  of  arrest  is  issued  and  an 
arrest  made.    See  State  ▼.  Marxhausen,  204 


Mich.  559,  171  N.  W.  657,  3  A,  L,  R»  1505. 
Regardless  of  the  character  of  the  hall, 
whether  it  was  a  public  or  a  quasi  public  or 
a  private  place,  the  seizure  of  all  of  the  ar^ 
tides  which  were  In  open  view  was  lawfuL 

[35]  If  any  articles  were  unlawfully  taken 
from  Myers'  desk,  the  defendant  cannot  com- 
plain, for  the  reason  that,  if  the  right  of  any 
person  was  violated,  it  was  that  of  M;yer8, 
or  that  of  some  other  third  person,  and  not 
that  of  the  defendant. 

[38]  We  have  thus  far  disposed  of  all  of 
the  37  exhibits  except  the  lease  which  was 
taken  from  Lanndy's  desk.  This  jwper  was 
not  the  private  paper  of  LAundy.  The  lease 
was,  according  to  Laundy's  own  testimony, 
the  property  of  the  Council  of  Workers,  Sol- 
diers, and  Sailors ;  and  the  only  inference  to 
be  drawn  from  the  record  is  that  the  desk  In 
which  the  paper  was  kept  was  not  the  pri- 
vate property  of  Laundy,  nor  was  the  desk 
used  for  his  own  private  purposes.  The  hall 
was  at  least  a  quasi  public  place.  The  ball 
was  not  the  home  of  Laundy,  nor  his  private 
place  of  business.  It  is  not  necessary  to  de- 
cide whether  or  not  there  Is  such  a  degree 
of  Intimacy  between  sections  9  and  12  of  ar- 
ticle 1  of  our  state  Constitution  as  to  make 
of  them  a  unity  in  the  sense  attributed  by 
the  Supreme  Court  of  the.  United  States  to 
the  Fourth  and  FUth  Amendments  to  the 
federal  Constitution.  See  3  Wigmore  on  Evi- 
dence, (  2264.  It  is  our  conclusion  that  no 
constitutional  right  of  the  defendant  waa, 
violated  by  the  taking  of  any  at  the  state's 
exhibits,  even  though  it  be  assumed  that  the 
constitutional  right  of  some  other  person  or 
persons  was  violated.  Moreover,  the  defend- 
ant himself  testified  as  a  vrttness  in  his  own 
behalf  about  the  lease;  and  this  testimony 
formed  a  substantive  part  of  his  defense 
against  the  charge  in  the  indictment,  ratho: 
than  against  any  inferences  that  might  have 
been  drawn  from  the  introduction  of  the 
lease. 

[37]  The  defendant  Insists  that  intent  and 
knowledge  are  essential  elements;  and  he 
therefore  assails  the  indictment  because:  (a) 
It  does  not  aver  that  he  knew  that  the  In- 
dustrial Workers  of  the  World  taught  Uie 
prohibited  doctrines;  and  (b)  It  does  not  al- 
lege that  he  Intended  to  aid  in  the  dissemina- 
tion of  the  imlawful  doctrines.  The  defend- 
ant complains  because  the  court  refused  to 
give  certain  instructions  requested  by  the  de- 
fendant concerning  intent  and  knowledge. 
The  Legislature  may  as  a  general  mle  penal- 
ize the  doing  of  an  act  without  regard  to 
the  Intent  or  knowledge  of  the  doer;  and 
yet  this  legislative  power  is  not  without  con- 
stitutional limitations,  for,  as  expressed  by 
Mr.  Chief  Justice  Rudkln  in  State  v.  Stras- 
burg,  60  Wash.  120, 110  Pac.  1027,  Ann.  Cas. 
1912B,  925,  32  L.  R.  A.  (N.  S.)  1223: 

"We  can  scarcely  conceive  of  a  valid  peual 
law  which  would  punish  a  man  for  the  com- 
mission of  an  act  which  the  utmost  care  and 
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eircumsppction  on  Us  part  wotdd  not  enable 
him  to  HToid." 

[3S]  The  circumstance  that  the  word 
"fenowingly,"  or  its  equivalent,  does  not  ap- 
pear in  a  statute  is  not  conclusive;  but  the 
question  whether  words  expressing  criminal 
Intent  or  guilty  knowledge  are  to  be  implied 
Is  a  matter  of  construction  to  be  determined 
by  considering  the  subject-matter  of  the  stat- 
ute, the  language  of  the  act,  the  evil  sought 
to  be  eradicated  or  prevented,  and  the  conse- 
quences of  the  several  constructions  to  whldi 
the  statute  may  be  susceptible.  If  the  lan- 
$;uage  and  subject-matter  of  the  statute  show 
clearly  that  it  was  the  manifest  intention  of 
the  Legislature  to  make  the  doing  of  an  act 
a  crime,  regardless  of  the  knowledge  or  in- 
tent of  the  doer,  the  cowrts  will  give  effect 
to  the  Intention  of  the  Legislature  even 
thong^  the  statnte  may  seem  to  operate 
harshly  in  a  given  Instance;  but,  as  stated 
In  Peoifle  v.  Rice,  161  Mich.  657,  126  N.  W. 
981,  courts  are  "slow  to  find  a  legislative  in- 
tenti(Ki  to  condemn  a  man  for  not  knowing 
that  which  he  cannot  know." 

[31]  We  are  now  examining  only  a  portion 
of  the  syndicalism  statute.  No  word  appear- 
ing In  the  statnte  qualifies  "orgasizes"  or 
"helps  to  organize"  or  "become  a  member 
of,"  and  the  cmly  word  which  qaalifies  "as- 
semble" ia  the  word  "voluntarily."  More- 
over, It  is  significant  that  the  words  "with 
the  Intent,"  altboagh  not  connected  with  the 
portion  of  the  statute  now  under  examina- 
tion, are  found  connected  with  the  imme- 
diately preceding  clause.  The  statute  nei- 
ther expressly  nor  impliedly  makes  guilty 
knowledge  or  criminal  intent  essential  ele- 
ments of  the  crime.  State  v.  Hennessy,  114 
■Wash.  351,  195  Pac.  211;  People  v.  Malley 
(Cal.  App.)  194  Pac.  54.  As  said  by  Mr.  Jus- 
tice Field  in  United  States  v.  Klrby,  7  Wall, 
482,  19  L.  Ed.  278, 

"All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absard  conseqnence.  It  will  al- 
ways, therefore,  be  presume]  that  the  Legis- 
lature intended  exceptions  to  its  language, 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law,  in  such  cases,  should 
prevail  over  its  letter." 

141]  The  court  Instmcted  the  Jury — 

'^o  voluntarily  assemble  with  in  the  meaning 
of  the  statnte  means  to  meet  with  and  take 
part  in  the  proceedings  of  an  assemblage  'of 
persons  with  the  purpose  of  aiding  and  abetting 
in  carrying  out  the  common  design  of  said  meet- 
ing." 

The  defendant  was  not  entitled  to  an  In- 
atruction  more  favorable  than  the  one  given 
by  the  court. 

[411  The  court  also  instmcted  the  Jury: 
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"Relative  to  the  question  as  to  whether  or 
not  the  defendant,  at  the  time  he  is  alleged  to 
have  become  a  member  of  this  orgaiiization, 
had  knowledge  of  its  alleged  unlawful  charac- 
ter or  purposes  as  charged  in  the  indictment, 
the  covtit  instructs  you  that  before  you  can 
find  against  the  defendant  on  this  phase  of  the 
case  by  reason  of  his  alleged  membership  io 
said  organization,  yon  must  be  satisfied  from 
the  evideiuM  beyond  a  reasonable  doubt  that  at 
the  time  of  becoming  a  member  in  said  or- 
ganization, as  charged  herein,  if  you  find  that 
he  did  so  become  a  member,  he  knew  or  had 
reasonable  grounds  of  believing,  or  had  a  rea- 
sonable opportunity  to  learn,  of  the  alleged  un- 
lawful purposes  or  character  of  said  organisa- 
tion." 


The  defendant  was  not  entitled  to  more 
than  was  given  him  by  the  last-quoted  in- 
struction; for  by  that  instructlbn  the  court 
prevented  the  Jury  from  adjudging  the  de- 
felndant  guilty  of  that  which  he  could  not 
know.  State  v.  Cox,  91  Or.  518,  179  Pac. 
675. 

The  court  properly  refused  to  give  defend- 
ant's seventh  and  tenth  requested  instruc- 
tions. The  trial  court  likewise  properly  re- 
fused to  direct  a  verdict  of  not  guilty. 

The  syndicalism  statute  is  a  constitutional 
and  valid  law,  and  therefore  any  person  who 
violates  it  commits  a  crime  and  is  punish- 
abla  If  the  defendant  violated  the  syndical- 
ism statute  in  either  of  the  particulars  al- 
leged in  the  Indictment,  he  committed  a 
crime  for  which  he  can  be  punished.  The  In- 
dictment is  Buflldent  and  complies  with  all 
of  the  requirements  of  the  law.  The  court 
did  not  receive  incompetent  evidence  con- 
cerning the  character  of  the  I.  W.  W.,  nor 
concerning  the  act  of  Joining  tlte  I.  W.  W., 
nor  concerning  the  alleged  act  of  assembling. 
The  indictment  alleges  that  at  one  time  and 
at  one  place  the  defendant  joined  and  as- 
sembled with  the  I.  W.  W.  But  the  evidence 
relied  upon  by  the  state  tended  to  show  that 
the  defendant  joined  the  I.  W.  W.  on  April  26, 
1919,  and  that  on  the  following  11th  day  of 
November  he  assembled  with  persons  belong- 
ing to  the  I.  W.  W.  The  indictment  charged 
one  crime.  Bnt  the  defendant  was  tried  for 
two  Crimea— one,  the  crime  of  Joining  on 
April  26th;  and,  the  other,  the  act  of  as- 
sembling on  November  11.  The  defendant 
was  tried  for  two  Crimea  on  an  indictment 
which  <dtarged  only  one  crime.  The  law 
gave  to  the  defendant  the  rigbt  to  be  tried 
for  one  crime  at  a  time.  He  insisted  upon 
that  right;  he  was  denied  that  right;  and 
because  of  such  denial  the  Judgment  must  be 
reversed,  and  a  new  trial  granted. 

BVKHEm,  C.  J.,  and  McCOUBT,  J.,  not 
sitting. 
BEAN,  J.,  dissents. 
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OGDEN    PACKING    &    PROVISION    CO.   v. 
WYATT  et  al.     (No.  3694.) 

(Sapreme   Court   of   ntah.     Feb.   10,   1022.) 

I.  Corporatl»M    4!=»45— PartnereMp    iS=»64— 
Partnenlilp  or  corporation  has  right  to  adopt 
any  namo  desired. 
Whether   persons  did   busiaess  iinder   the 
name    "Regent    Street    Market"    or    "Regent 
Street  Market  Company"  was  immaterial  on 
issue    as    to    whether    party    dealing    with   it 
thought  it  was  dealing  with  a  corporation  or 
partnership,  since  either  as  a  partnership  or 
as  a  corporation  the  members  had  the  undoubt- 
ed right  to  adopt  any  name  they  desired. 

2.  Corporations  «=s>28(2)— Partnership  «=94l 
—More  execution  of  an  agreeweat  held  not  to 
create  de  facto  corporation  so  as  to  relieve 
parties  from  liability  as  partners. 

The  mere  execution  of  an  agreement  to 
incorporate,  accompanied  with  conduct  whidi 
to  all  outward  appearances  was  equally  con- 
sistent with  the  existence  of  a  partnership,  did 
not  create  a  de  facto  corporation  until  the 
articles  were  filed  with  the  county  derk,  and 
the  members  were  liable  to  a  third  party  with- 
out notice  sellisg  goods  to  the  firm.^ 

3.  Partnership  @=3259— Partnership  presumed 
to  continue  until  contrary  shown. 

Partnership,  once  shown  to  exist,  is  pre- 
sumed to  continue  until  the  contrary  is  shown, 

4.  Partnership  <g=s290  —  Members  liable  as 
partners  after  Incorporation  to  person  with- 
out notice. 

Where  a  partnership  is  incorporated,  a 
party  who  has  dealt  with  the  partnership  and 
supposes  that  he  is  still  dealing  with  it,  may 
hold  the  partners  liable  for  goods  furnished  the 
corporation,  the  duty  resting  on  the  partners 
to  give  notice  of  the  Incorporation. 

Appeal  from  District  Court,  Salt  Lake 
County ;    Jno.  F.  ToMn,  Judge. 

Action  by  the  Ogden  Packing  &  Provision 
Company  against  W.  C.  Wyatt  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

C.  H.  Hart,  of  Salt  Lake  City,  for  appel- 
lants. 

H.  A.  Smltb  &  Son,  of  Salt  Lake  OUy.  for 
respondent. 

THURMAN,  J.  Plalntlfla  procured  Judjp- 
ment  against  defendants,  as  partners,  In  Oie 
district  court  of  Salt  Lake  county  for  a  bal- 
ance of  an  account  for  goods,  wares,  and  mer- 
chandise delivered  to  defendants  at  their  spe- 
cial Instance  and  r(>quest 

Defendants  denied  that  they  were  partners 

>  Harsh  T.  Mathlas.  U  Utah,  350,  H  Pac.  10T<; 
KIlpBtrlck-Kocb  Dry  Goods  Co.  t.  Box,  13  Utah,  4M, 
45  Pac.  629 ;  Jackson  v.  Crown  Point  Mln.  Co.,  21 
Utab,  1,  59  Pac.  23S,  81  Am.  St.  Rep.  651:  Mitchell 
V.  .TcnseD,  28  Utah.  346,  gl  Pac.  166;  Bentley  t. 
Bossard,  33  Utab.  4«7.  94  Pac.  736. 


during  the  period  when  the  ind^tedness  was 
incurred,  and  affirmatively  alleged  that  dur- 
ing said  time  they  were  a  corporation,  and 
th&t  plaintiff  had  knowledge  of  the  fact  and 
dealt  with  them  upon  that  understanding. 
This  appears  to  be  the  only  substantial  issue 
Involved  In  this  appeaL 

The  evidence  Introduced  by  plaintiflF  tend- 
ed to  show  that  defendants'  place  of  business 
was  on  Regent  and  Second  South  streets. 
Salt  Lake  City,  Utab,  at  which  place  defend- 
ants carried  on  the  business  of  selling  meat 
and  other  provisions;  that  on  or  tibout  No- 
vember 20,  1918,  prior  to  any  business  deal- 
ings between  plaintiff  and  defendants,  plain- 
tiff made  an  investigation  to  determine  the 
capacity  In  which  defendants  were  carrying 
on  said  business,  and  ascertained  that  de- 
fendants were  partners,  but  contemplated  or- 
ganizing as  a  corporation  at  some  time  in  the 
future ;  that  after  that  defendants  purchased 
an  order  of  meat  for  Thanksgiving  Day, 
1018,  for  which  they  paid  cash;  that  there- 
after defendants  continued  to  purchase  goods 
from  plaintiff,  making  payments  therefor 
from  time  to  time  until  about  the  11th  day 
of  June,  1019 ;  that  at  that  time  defendants 
owed  plaintiff  a  balance  of  $1,463.08,  to  re- 
cover which  this  suit  was  commenced  and 
judgment  obtained.  The  evidence  of  plain- 
tiff's witnesses  is  also  to  the  effect  that  idain- 
tiff  was  never  notified  or  had  any  knowledge 
that  defendants  had  organized,  or  attempted 
to  organize,  a  corporation,  but  that  plaintUT 
proceeded  all  the  time  upon  the  understand- 
ing that  defendants  were  partners  and  indi- 
vldnally  liable  to  pay  for  the  goods  fumlah- 
ed  them  by  plaintiff. 

Practically  all  of  these  proposititons  upon 
which  plaintiff  relies  are  categorically  de- 
nied by  defendants.  The  evidence  Introduced 
by  them  tends  to  show  that  def^idants  com- 
menced oegotiations  among  themselves  as 
early  as  October,  1018,  with  a  view  to  form- 
ing a  corporation  to  carry  on  the  business 
referred  to,  and  accordingly  drew  up  articles 
of  incorporation,  for  that  purpose;  that  they 
first  fixed  the  capital  stock  at  $2,500,  but. 
afterwards  increased  It  to  |5,000;  that  the 
articles  were  signed  by  each  defendant  who 
subscribed  for  a  substantial  number  of  shares 
of  the  capital  stock;  that  defendants  then 
commenced  the  sale  of  meat  and  other  provi- 
sions ;  that  their  first  business  with  plaintiff 
was  on  or  about  Thanksgiving  Day,  1918,  as 
stated  by  plaintiff's  witnesses;  Uiat  on  De- 
cember 2,  1018,  they  filed  the  aforesaid  arti- 
cles of  incorporation  and  oaths  required  in 
the  office  of  the  county  derk  of  Salt  Lake 
county,  and  paid  the  fee  therefor;  that  a 
certified  copy  of  the  articles  thus  filed  was 
transmitted  to  the  Secretary  of  State,  but  no 
tiling  fee  was  remitted  at  that  time,  and 
consequently  no  certificate  of  Incorporation 


^oFoT  other  cases  see  same  topic  and  KEY-NUMBSR  in  all  Kejr-Numbared  Dlfests  and  ladexsa 
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was  loaned ;  that  about  tbe  montb  of  Mardi, 
1919,  defendant  H.  O.  Lnnd,  wbo  was  at- 
tending to  tbe  business  of  incorporating  de- 
fendants, was  notified  by  tbe  Secretary  of 
State  tbat  the  certified  copy  of  tbe  articles  of 
Hgreement  was  in  his  office  awaiting  tbe  pay- 
ment of  filing  fees,  wbereupon  Mr.  Iiund 
went  to  the  secretary's  office  and  paid  tbe 
amount  required ;  tbat  still  no  certificate  of 
incorporation  was  Issued  by  the  Secretary  of 
Ktate,  and  iipon  Inquiry  it  was  ascertained 
that  the  articles  had  been  returned  to  the 
county  clerk  from  whom  they  w«re  originally 
received;  tbat  the  fee  previously  paid  by 
Mr.  Lund  for  filing  tbe  articles  was  returned 
to  blm  and  thereafter  paid  to  tbe  Secretary 
of  State.  It  appears  that  the  certificate  of 
incorporation  was  Issued  by  that  officer  June 
2,  1910.  la  the  meantime,  aa  heretofore 
stated,  plaintiff  and  defendants  had  been  do- 
ing business  together,  and  the  indebtedness 
bad  tieen  incurred  for  which  tbe  action  was 
brought 

It  thus  appears,  according  to  tbe  evidence 
submitted  to  tbe  Jury,  tbat  the  jdaintiff  had 
the  understanding  all  the  time  that  It  was 
doing  business  with  a  partnership  in  which 
each  partner  was  responsible  for  any  indebt- 
edness Incurred,  while,  on  the  other  band, 
defendants  had  the  understanding  tbat  tbey 
were  doing  business  as  a  corporation  in  which 
each  shareholder  was  responsible  only  to  tbe 
extent  of  his  subscription  to  the  capital  stock, 

The  Issues  of  fact  were  submitted  to  the 
Jury  under  instructions  given  by  the  court 
The  jury  resolved  all  questions  aubmitted  to 
It  In  favor  of  tbe  plaintifF,  and  rendered  a 
verdict  for  tbe  full  amount  prayed  for  in  the 
complaint 

While  many  errors  are  assigned  relating 
to  the.  exctudon  and  rejection  of  evidence, 
the  writer  is  of  tbe  opinion  tbat  tbey  are 
eltber  entirely  without  merit  or,  under  the 
circumstances,  were  nonprejudldaL  Tbere 
were,  however,  exceptions  taken  to  certain 
Instructions  given  to  tbe  Jury  that  require 
something  more  than  a  passing  notice. 

[1]  Before  considering  tbe  instructions,  lest 
it  should  be  assumed  that  we  have  overlook- 
ed an  Important  matter,  we  shall  advert  to 
one  feature  of  the  evidence  as  to  which  both 
plaintiff  and  defendants  ^ent  considerable 
time  and  apparently  manifested  considerable 
anxiety.  Plaintiff  contended  that  defend- 
ants did  business  under  tbe  name  and  style 
of  "Regent  Street  Xarket,"  while  defendants 
contended  tbat  tbe  business  was  done  under 
tbe  name  and  style  of  "Regent  Street  Market 
Company."  Thn  mind  of  the  writer  was  puz- 
zled from  tbe  beginning  to  tbe  end  of  his  in- 
vestigation of  tbe  matters  contained  in  tbe 
record  to  determine  Just  what  significance 
there  was,  or  Is,  in  respect  to  this  matter  up- 
on which  the  parties  spent  so  much  valuable 
time.    Whether  defendants  did  business  as 


"Regent  Street  Market"  or  as  "Regent  Street 
Market  Company,"  as  I  view  tbe  case,  bad  no 
tendency  whatever  to  determine  tbe  vital 
question  as  to  whether  defendants  did  busi- 
ness as  a  partnership  or  as  a  coriwration.  Ei- 
ther as  a  partnership  <»  as  a  corporation  tbey 
had  tbe  undoubted  right  to  adopt  any  name 
they  cbose,  and  tbe  adoption  of  ^tber  of  tbe 
names  suggested  would  have  no  tendency 
whatever  to  settle  tbe  matter  In  dispute.  ^ 
much  for  that 

Now  as  to  tbe  lnstructi<Mis  to  which  de- 
fendants excepted  and  upon  which  tbey  rely 
for  a'  reversal  of  tbe  Judgment  Both  plain- 
tiff and  defendants  agree  that  instruction 
No.  12  as  given  by  the  court  in  all  probabili- 
ty had  controlling  Influence  upon  the  minds 
of  tbe  Jury  In  arriving  at  tbelr  verdict  The 
defendants  excepted  to  the  instruction  aa  a 
whole.    We  quote  tbe  same  at  lengtb. 

"You  are  instructed  tbat  under  the  evidence 
in  this  case  there  was  'no  de  facto  corporation 
organized  by  the  defendants  or  any  of  them,  in 
any  event  until  it  filed  articles  of  incorporation 
with  the  county  clerk  of  Salt  Iiske  county." 

The  contention  of  respondents  is  that  de- 
fendants were  not  even  a  de  facto  corporation 
until  they  filed  their  articles  of  incorporation 
with  the  county  clerk  December  2,  1918,  and 
that  prior  to  tbat  date  whatever  business 
they  did  with  plaintiff  was  in  any  view  of 
the  cose  done  as  partners,  and  not  other- 
wise; that  having  commenced  as  partners 
in  their  dealings  with  the  plaintiff,  and  hav- 
ing estabUsbed  a  credit  with  plaintiff  as 
such,  tbat  relationship  was  presumed  to  con- 
tinue indeOnltely,  even  thougb  defendants 
in  tbe  meantime  bad  organized  as  a  corpora- 
tion, unless  it  appeared  that  plaintiff  bad 
knowledge  of  tbe  dianse.  On  the  other 
hand,  defendants  contend  that  from  the  time 
tbey  signed  their  articles  of  agreement  and 
commenced  to  transact  business  thereunder, 
which  was  shortly  before  •  they  commenced 
to  do  business  with  the  plaintiff,  they  were 
a  de  facto  corporation,  and,  as  against  all 
persons  except  the  state  of  Utah,  tbey  bad 
the  right  to  exercise  the  powers  of  a  corpo- 
ration de  Jure  tbe  same  as  If  they  bad  re- 
ceived tbe  certificate  of  Incorporation  from 
the  Secretary  of  State.  These,  «tB  we  undtf- 
stand  it,  are  the  contentions  of  tbe  respec- 
tive parties  from  which  it  will  be  seen  the 
Instruction  complained  of  probably  had  a  de- 
cisive Influence  in  determining  the  condusion 
to  be  reached  by  tbe  Jury.  The  full  effect  of 
this  instruction,  however,  cannot  be  accu- 
rately estimated  without  reading  In  connec- 
tion therewith  instruction  No.  21,  to  which 
objection  was  also  made.  That  instruction 
reads  as  follows: 

"If  you  flnd  from  a  preponderance  of  the  evi- 
dence that  the  defendants,  or  any  of  them,  at 
or  previous  to  the  time  that  the  bnsiness  of 
tbe  meat  market  located  at  No.  41  East  Second 
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South  Street  was  commenced,  joined  together 
to  carry  on  the  business  of  conducting  the 
meat  market  in  question  for  their  common  or 
community  interest  in  the  proiits,  and  if  you 
further  find  that  said  market  wag  conducted 
and  carried  on  pursuant  to  such  arrangement 
up  to  December  2,  1918,  then  I  charge  yon 
that  all  of  the  defendants  who  made  such  ar- 
rangement  and  engaged  in  such  business  pur- 
suant to  such  arrangement  became  and  were 
partners  in  said  business  durihg  said  time,  and 
if  you  find  that  the  defendants,  or  any  of  them, 
were  partners,  as  hereinbefore  defined,  with 
respect  to  said  business  during  said  time,  then 
the  court  charges  you  that  sncb  relation  of 
partnership  is  presumed  to  continue  until  the 
contrary  is  shown." 

This  brings  us  to  a  consideration  of  the  law 
upon  which  the  parties  rely  in  support  of 
their  respective  contentions. 

In  support  of  their  contention  that  de- 
fendants were  a  corporation  de  facto  from 
the  time  they  signed  the  articles  of  incorpo- 
ration and  commenced  business  thereunder, 
defendants  rely  upon  the  following  authori- 
ties :  Marsh  et  al.  v.  Mathias  et  aL,  19  Utah, 
350,  56  Paoi  1074.;  Kilpatrick-Koch  I>ry 
Goods  Co.  V.  Box,  13  Utah,  494,  45  Pac.  629; 
Utah  L.  &  Tr.  Co.  v.  United  States,  230  Fed. 
343,  144  C.  C.  A.  485;  Jackson  v.  Crown 
Point  Min.  Co.,  21  Utah.  1,  59  Paa  238,  81 
Am.  St.  Rep.  651 ;  Western  Inv.  Co.  v.  Davis, 
7  Ind.  T.  152,  104  S.  W.  573,  15  Ann.  Cas. 
1134 ;  1  Thompson,  Corps.  224,  225 ;  MitcheU 
V.  Jensen,  29  Utah,  346,  81  Pac  165;  Bank 
of  Midland  v.  Harris,  114  Ark.  344,  170  S. 
W.  67,  Ann.  Cas.  1916B,  1255;  Mokelumne 
Hill  Canal  &  Min.  Co.  v.  Woodbury,  14  Cal. 
424,  73  Am.  Dec.  658 ;  Owensl>oro  Wagon  Co. 
T.  Bliss  et  al.,  132  Ala.  253,  31  South.  81,  90 
Am.  St  Rep.  907;  Walton,  etc.,  v.  Riley,  etc, 
85  Ky.  413,  3  S.  W.  605;  Portland  &  Green- 
wood Turnpike  Go.  v.  Bobbs,  88  Ky.  226,  10 
S.  W.  794;  Rainwater  v.  CSiildress,  121  Ark. 
541,  182  S.  W.  280;  1  Fletcher,  Ency.  Corps. 
i  278. 

An  examination  ot  these  cases  draaon- 
fltrates  that  very  few,  if  any,  of  them  throw 
any  light  upon  the  question  presented  here. 
Take,  for  instance,  the  Utah  cases  cited  by 
appellant  In  Marsh  et  al.  y.  Mathias  et  aL, 
supra,  the  first  i>arag;rapb  of  the  syllabus 
clearly  distinguishes  the  cases: 

"Where,  in  an  attempt  to  form  a  corporation, 
certain  parties  enter  into  an  agreement,  in 
which  is  set  forth  the  name  and  object  of  the 
'Corporation  and  the  time  of  its  duration,  the 
amount  of  capital  stock  and  the  par  value  of 
«ach  share,  that  private  property  of  stockhold- 
ers shall  not  be  liable  for  debts  of  the  corpo- 
ration, the  place  of  its  general  business,  and 
which  provides  for  the  election,  qualification. 
and  removal  of  officers,  and  the  making  and 
amending  of  by-laws;  and  the  agreement  is 
accompanied  by  an  affidavit  of  four  of  the  sign- 
«rs  that  each  party  has  paid,  or  is  able  to  and 
will  pay  the  amount  of  his  stock,  and  that  it 
ia  bona  fide  their  intention  to  commence  and 


carry  on  the  business  mentioned:  that  the 
agreement  was  filed  with  the  county  clerk;  and 
that  the  concern  commenced  operations  inune- 
diately  and  ever  since  has  carried  on  the  busi- 
ness mentioned  in  the  agreement,  the  concern 
is  a  de  facto  corporation  although  section  2267 
et  seq.  O.  £■.  U.  1888,  were  not  fully  complied 
with." 

In  Kilpatrlck-Eodi  Dry  Goods  Co.  ▼.  Box, 
snpra,  where  the  corporate  existence  of 
plaintiff  was  denied,  it  was  said: 

"This  denial  imposed  upon  the  plaintiff  the 
burden  of  proving  its  corporate  existence. 
But  it  was  only  necessary  to  prove  a  corpora- 
tion de  facto.  If  there  was  a  law,  general 
or  special,  authorizing  such  a  corporation,  a 
colorable  organization,  with  proof  that  it  acted 
as  such,  would  be  sufficient."     (Italics  oars.) 

There  w«is  no  explanation  of  what  was 
meant  by  "colorable  organization."  By  col- 
orable organization  it  would  seem  to  the 
court  there  should  be  something  more  than 
an  agreement  signed,  the  terms  of  whldi  are 
unknown  except  to  the  parties  executing  It, 
especially  when  there  Is  nothing  in  the  out- 
ward conduct  of  the  signers  in  carrying  on 
the  business  to  differentiate  the  organlzatiOD 
from  tnat  of  a  partnership. 

In  Jackson  t.  Crown  Point  Min.  Co.,  supra, 
the  defendant  had  been  duly  incorporated, 
and  for  a  considerable  length  of  time  had  ex- 
ercised the  powers  of  a  corporation  de  Jure. 
At  a  regularly  called  meeting  of  its  sto<^- 
h(riders  a  resolution  was  adopted  amending 
its  articles  by  Increasing  the  numb^  of  di- 
rectors. The  amendmoit  was  not  filed,  and 
for  that  reason  the  plaintiff  in  the  case  chal- 
lenged the  validity  of  an  assessment  made 
by  the  directors  and  procured  an  Injunction 
against  the  sale  of  his  stodt.  This  court  In 
pasdng  upon  the  question  held  that  the  pro- 
visions of  the  statute  requiring  the  filing  of 
the  original  articles  was  mandatory,  but  that 
the  failure  to  file  an  amendment,  whicb  was 
not  fundamental  would  not  invalidate  the 
acts  of  the  directors  acting  within  the  scope 
of  their  authority. 

In  MitcheU  v.  Jensen,  supra,  the  {daintiff 
sued  defendants,  as  copartners,  for  goods 
sold  and  delivered.  Defendants  denied  the 
Indebtedness,  and  affirmatively  alleged  that 
the  goods  were  sold  to  a  corporation,  and  that 
plaintiff  dealt  with  the  c(Knpany,  as  such, 
with  full  knowledge  of  its  corporate  existence. 
Judgment  was  entered  for  plaintiff.  Thus 
far  the  case  seems  to  be  almost  identical 
with  the  case  at  bar.  The  Judgment  in  that 
case,  however,  was  revised:  (1)  Because 
the  evidence  failed  to  connect  defendants 
with  the  transaction;  and  (2)  because  the 
findings  of  the  trial  court  were  fatally  de- 
fective. We  fail  to  discover  anything  in  that 
case  that  can  possibly  aid  the  coifrt  in  deter- 
mining the  question  presented  here. 

la  Bank  of  Midland  v.  Harris,  sapra,  it 
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was  beld  tbat  strict  comi^lance  witli  a  stat- 
utory provision  providing  for  Incorporation 
by  filing  articles  with  the  county  derk  and 
Secretary  of  State  was  necessary  to  create  a 
corporation  de  Jure,  but  tbat  filing  with  the 
county  clerk  and  recording  by  blm,  together 
with  the  election  of  directors  and  other  of- 
ficers and  the  carrying  on  of  business  in  fur- 
therance of  the  articles,  were  sufficient  to 
constitute  a  corporation  de  facto. 

In  Mokelumne  Hill  Canal  &  Mln.  Go.  ▼. 
Woodbury,  supra,  it  was  held  that  substan- 
tial compliance  with  the  statute  requiring 
certain  acts  to  be  done  to  create  a  corpora- 
tion is  necessary,  and  tbat  the  cmilsslon  of 
such  acts  as  are  declared  necessary  steps 
in  the  process  of  Incorporation  will  be  fatal, 
even  collaterally,  when  the  fact  of  incorpora- 
tion can  be  questioned.  We  suggest,  without 
-deciding,  that  this  case  perhaps  goes  further 
against  appellants'  contention  than  this  court 
is  wlUlng  to  ga 

In  WaltMi,  etc.,  v.  Riley,  eta,  85  ^y.  418, 
3  S.  W.  606,  the  first  paragraph  of  the  sylla- 
bus reads : 

'"Corporations  created  under  chapter  66, 
General  Statutes,  may  commence  business  as 
soon  as  the  articles  are  filed  for  record  in  the 
o£5ce  of  the  county  court  clerk,  and  the  fran- 
chise cannot  thereafter  be  declared  null  and 
forfeited  except  in  a  regular  proceeding  inati- 
tuted  for  that  purpose." 

This  seems  to  be  an  express  provision  of 
the  statute  and  consequently  la  not  bdpCul 
in  determining  the  question  before  the  court 
To  the  same  effect  Is  Portland  &  Greenwood 
Turnpike  Co.  v.  Bobbs,  cited  by  appdlants. 

Thompson  on  Corporations,  also  relied  on 
by  appellants,  treats  the  subject  at  consid- 
erable length.  The  discussion  is  altogether 
too  voluminous  to  justify  the  court  in  at- 
tempting to  reflect  the  author's  Tlews  In  this 
opinion.  There  is,  however,  at  page  254  of 
the  volume  referred  to,  a  statement  in  the  na- 
ture of  a  summing  up  In  relation  to  corpora- 
ticms  de  facto  which  seems  to  the  writer  to 
be  of  the  very  essence  of  reason  and  common 
eense.    The  author  says: 

"A  corporation  de  facto  must  be  established 
either  by  proof  of  tbe  existence  of  a  charter 
or  some  law  under  which  a  corporation  with 
the  powers  assumed  might  be  lawfully  created, 
together  with  the  user  by  the  alleged  corpora- 
tion of  the  rights  claimed  to  be  conferred  by 
such  charter  or  law.  Qenerally  it  is  sufficient 
to  show  a  general  law  or  special  charter,  some 
evidence  of  an  attempted  organiaation,  and  a 
performance  ol  acts  which  are  distinctly  corpo- 
rate acts,  and  not  such  as  could  he  done  or  per- 
formed by  a  partnership  or  individual." 

Many  cases  in  support  of  the  text  are  cited 
In  the  footnote. 

In  Owttisboro  v.  Bliss,  supra,  it  ai^)ears 
that  articles  of  agreement  were  executed  and 
filed,  as  provided  by  the  statute,  in  the  ofilce 
•f  tbe  probate  Judge  of  tbe  county,  but  tbe 


articles  were  nevra  recorded.  It  Is  undis- 
puted that  under  such  organization  the  com- 
pany entered  upon  the  transaction  of  busi- 
ness as  a  corporation.  It  was  understood  in 
the  community  to  be  a  corporation,  and  as 
such  instituted  and  maintained  actions  at 
law.  The  Alabama  court  hdd  it  to  be  a  cor- 
poration de  facto. 

In  Rainwater  r.  Childress,  supra,  as  to 
what  constitutes  a  corporation  de  facto  the 
court  said: 

"To  constitute  a  corporation  de  facto,  there 
need  not  be  a  strict  or  substantial  compliance 
with  the  statute,  but  there  must  be  a  colorable 
compliance  with  the  statute — that  is  to  say, 
there  must  be  color  of  legal  organization  under 
the  statutes  and  user  of  the  supposed  corpo- 
rate franchise  in  good  faith.  Courts  differ 
among  themselves  as  to  how  much  must  be 
done  in  order  to  constitute,  a  corpora tioip  de 
facto.  But  all  of  the  courts  agree  that  some 
of  the  statutory  steps  must  be  taken  in  an 
lionest  attempt  to  comply  with  the  require- 
ments of  tbe  law  and  exercise  by  the  aaso- 
dates  of  the  corporate  powers," 

Defendants  also  rely  on  tbe  doctrine  an- 
nounced in  1  Eletcher,  Cyc.  Corps.  {  378,  from 
which  they  quote  the  following  excerpt: 

"The  rule  laid  down  by  a  majority  of  de- 
cisions seems  to  be  that  the  essential  requi- 
sites of  a  de  facto  corporation  are: 

"First,  the  existence  of  a  charter  or  law  un- 
der which  a  corporation  with  the  powers  as- 
sumed might  lawfully  exist;  second,  an  effort 
in  good  faith  to  incorporate  thereunder;  and, 
third,  an  actual  user  or  exercise  of  corporate 
powers;  and  that  there  is  such  a  corporation 
when  the  existence  of  these  requisites  is  shown, 
notwithstanding  irregularities  are  defects  in  the 
organization,  or  a  failure  to  comply  in  all  re- 
spects with  the  provisions  of  the  charter  or 
statute." 

Oases  from  more  than  half  the  states  in 
tbe  Union,  as  well  as  decisions  from  the  Su-. 
preme  Court  of  tbe  United  States,  are  cited  in 
the  note.  We  have  fovmd  It  impracticable  to 
examine  any  considerable  number  of  them, 
but,  as  far  as  we  have  investigated,  we  find 
no  case  in  which  there  was  not  some  attempt 
made  with  reE^)ect  to  filing  in  accordance 
with  the  requirements  of  the  statute.  In 
some  instances  the  compliance  with  statutory 
requirements  was  almost  as  meager  as  in  the 
instant  case,  but  usually  in  such  Instances 
tbe  organization,  for  some  reason  or  other 
was  estopped  from  denying  its  corporate  ex- 
Istenca  However,  Mr.  Fletcher,  the  author 
last  cited,  in  the  same  volume  (sectiixi  296, 
at  page  608)  says: 

"The  authorities  seem  to  be  agreed  that 
there  is  not  even  a  de  facto  corporation  where 
no  articles  or  certificate  of  incorporation  have 
ever  been  filed  or  recorded  as  required  by  law, 
or,  in  other  words,  where  there  has  been  no 
attempt  whatever  to  comply  with  the  provisions 
of  the  statute  in  this  regard,  but  Uiere  may 
be  such  a  corporation  if  there  has  been  an  at- 
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tempt  JB  good  faith  to  comply  with  such  pro- 
visions, though  all  of  the  statutory  reqnlre- 
menta  have  not  been  strictly  obserred." 

In  support  of  its  contention  tbat  the  court 
did  not  err  in  giving  instruction  No.  12,  re- 
spondent's counsel  call  our  attention  to  nu- 
merous authorities,  among  vrhlch  are  the  fol- 
lowing: 14  C.  J.  222;  HarriU  v.  Davis,  168 
Fed.  187.  94  C.  O.  A.  47,  22  L.  R.  A.  (N.  S.) 
1153;  McLennan  v.  H<^kin8,  2  Kan.  App. 
280,  41  Pac.  1061;  Blgelow  v.  Gregory,  73  III 
202;  Stevens  v.  Episcopal  Church,  140  App. 
Div.  570, 125  N.  Y.  Supp.  579.  These  author- 
ities will  be  briefly  considered  In  the  above 
order. 

In  14  C.  J.,  above  dted,  after  stating  that 
certain  attempts  to  organize  a  corporation 
constitute  a  corporation  de  facto  notwith- 
standing irregularities  mentioned,  the  author 
says: 

"On  the  other  hand,  it  has  been  held  that 
there  is  no  corporation  de  facto  where 
there  has  been  xo  attempt  at  all,  even  color- 
able, to  comply  with  a  requirement  of  the  stat- 
ute made  a  condition  precedent  to  corporate 
existence  and  the  exercise  of  corporate  pow- 
ers, as  in  the  case  of  a  failure  to  execute,  file, 
or  record  any  articles  or  certificate  at  all,  as 
required  by  the  statute,  or  in  some  jurisdic- 
tions, perhaps,  in  case  of  failure  to  file  th6 
certificate  with  the  Secretary  of  State,  where 
this  is  expressly  made  a  condition  precedent 
by  the  statute,  although  such  certificate  is  filed 
in  the  coimty  clerk's  office." 

In  HarrlU  v.  Davis,  a  case  somewhat  simi- 
lar In  its  facts  to  the  case  at  bar,  the  court 
held  that  the  defendants  did  not  take  on  the 
color  or  appearance  of  a  corporation  until 
they  filed  their  articles  of  Incorporation  with 
the  proi)er  officer. 

In  McLennan  v.  Hopkins,  the  second  and 
third  paragraphs  of  the  syllabus  reflect  the 
views  of  the  court 

"An  entire  failure  to  execute  or  file  articles 
of  incorporation,  as  required  by  the  statute 
before  persons  can  associate  and  do  business 
as  a  corporation,  precludes  any  claim  to  a 
de  facto  corporate  existence. 

"Where  certain  persons  subscribe  for  stock, 
and  organize  for  the  transaction  of  a  banking 
business  by  the  election  of  a  board  of  direc- 
tors, a  president,  and  cashier,  intending  to 
incorporate  as  a  bank  under  the  general  laws 
of  this  state,  and  thereafter  pay  in  a  part  of 
the  capital  subscribed,  and  a  regular  banking 
business  is  conducted  by  such  persons,  through 
their  officers,  in  the  beHef  that  they  are  in- 
corporated, but  there  has  been,  in  fact,  no  such 
compliance  with  the  law  concerning  corpora- 
tions as  to  make  such  organization  even  a  de 
facto  corporation,  those  interested  in  the  bank 
as  organizers  and  owners  of  its  capital  and 
business  are  liable  as  partners  for  the  debts 
contracted  by  the  officers  of  such  bank  in  the 
due  course  of  its  business." 

In  Big^ow  v.  Gregory,  th«  court,  at  page 
200  of  the  report,  says: 


"We  are  of  opinion  that  in  this  case,  as  the 
question  here  comes  up,  the  right  of  the  de- 
fendants to  be  considered  a  corporation,  de- 
pends upon  their  having  complied  with  the 
requirements  of  the  statute,  at  least  to  the 
extent  of  the  publication  of  their  articles  of 
association,  and'  the  filing  of  the  certificate. 
These  are  important  acts  as  affects  the  public 
interest,  as  affording  means  of  notice  respect- 
ing the  corporation  to  such  as  deal  with  it,  so 
that  they  may  regulate  their  action  and  give 
or  withhold  credit  accordingly,  and  we  think 
they  are  to  be  regarded  as  statutory  prerequi- 
sites, essential  to  corporate  existence." 

See,  also,  Guckert  v.  Hacke,  169  Pa.  303,  28 
.\tl.  249,  In  which  It  was  held  that  the  mem- 
bers of  a  corporation  who  had  compiled  with 
all  the  details  required  by  the  statute  relat- 
ing to  incorporatlcms,  except  that  the  certifi- 
cate had  not  been  recorded  in  the  office  of  the 
county  recorder  In  which  was  the  principal 
place  of  btisiness  w«re  liable  as  partners  to 
a  creditor  who  contracted  with  them  with- 
out knoj^ledge  of  the  incorporation.  To  the 
same  effect  is  New  York  Natimial  Ex.  Bank 
V.  Crowell,  177  Pa.  313,  25  AtL  613. 

In  HarriU  v.  Davis,  heretofore  cited,  the 
court,  Sanborn,  Circuit  Judge,  at  page  192  of 
168  Fed.,  at  page  C^  of  94  O.  C.  A.,  at  page 
1158  of  22  L.  R.  A.  (N.  S.)  says: 

"Neither  the  hope,  the  belief,  nor  the  state- 
ment by  parties  that  they  are  incorporated,  nor 
the  signing  of  articles  of  incorporation  which 
are  not  filed,  where  filing  is  a  requisite  to 
create  the  corporation,  nor  the  user  of  the 
pretended  franchise  of  such  a  nonexistent  cor- 
poration, will  constitute  such  a  corporatioa 
de  facto  as  will  exempt  those  who  actively  and 
knowingly  used  its  name  to  incur  obligations 
from  their  individual  liability  to  pay  them. 
Color  of  legal  organization  as  a  corporation 
under  some  diarter  or  law,  and  user  of  a 
supposed  corporate .  tranchise  in  good  faith, 
are  indispensable  to  such  exemption." 

[2]  From  our  Investigation  of  the  authori- 
ties called  to  our  attention,  and  from  oth«« 
which  we  have  examined,  we  are  of  oplnioo 
that  as  applied  to  this  case  the  court  did  not 
err  in  its  instruction  No.  12  as  given  to  the 
Jury.  We  can  conceive  of  cases  in  whidi  the 
giving  of  such  an  instruction  might  have 
been  error,  for  if  it  had  appeared  in  the  evi- 
dence that  defendants  had  performed  some 
other  requirement  of  the  statute  calculated  to 
give  public  notice  of  their  incorporation,  or 
attempt  to  incorporate,  we  are  not  prepared 
to  say  that  filing  the  articles  of  agreement 
with  the  county  clerk  would  have  been  a 
mandatory  prerequisite  to  the  existence  of 
a  de  facto  corporation.  But  in  the  instant 
case,  there  being  no  evidence  whatever  of  an 
attempt  to  incorporate,  save  the  mere  execu- 
tion of  an  agreement  by  the  defendants,  aa 
among  thetnselveB  accompanied  with  oondnct 
whicli  to  ail  outward  appearances  was  equal- 
ly consistent  with  the  existence  of  a  partner- 
ship, we  feel  compiled  to  hold  that  until  tta* 
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articles  were  filed  with  the  county  derk,  as 
against  the  plaintiff,  there  was  no  existence 
of  a  de  facto  corporation. 

This  brings  us  to  a  consideration  of  in- 
struction' No.  21,  heretofore  quoted,  to  which 
«xception  was  also  taken.  Tliis  instruction 
left  to  the  jury  the  question  whether  under 
the  evidence  the  defendants  were  partners 
prior  to  the  filing  of  the  articles  of  agree- 
ment with  the  county  clerk,  December  2, 1918. 
The  instruction  also  declared  that  such  part- 
nership, if  found  to  exist,  would  be  presumed 
to  continue  until  tlie  contrary  was  shown. 
The  Jury  found  that  the  defendants  by  their 
conduct  became  and  were  partners  prior  to 
the  filing  of  the  articles,  and  that  plamtlff 
had  no  notice  of  defendants'  attempted  incor- 
poration, and  consequently  presumed  that 
the  partnership  continued. 

The  evidence  is  conclusive  that  the  defaid- 
ants  Joined  together  to  carry  on  the  business 
for  their  common  Interest  in  the  profits  and 
that  the  business  was  carried  on  pursuant  to 
audi  arrangement  So  that  if  such  conduct 
constituted  a  partnership  relation  there  was 
no  error  in  the  first  part  of  the  court's  in- 
struction. Upon  this  phase  of  the  case  re- 
^K)ndent  quotes  the  following  excerpt  from 
20  R.  0.  li.  p.  4844 : 

"It  is  generally  held  that  where  parties  as- 
sociate themselves  together  for  the  purpose 
of  organising  a  corporation  and  fail,  they  there- 
upon become  partners  to  the  extent  of  their 
interest.  In  order  that  liability  as  partners 
should  result  it  is  usually  recognized  that  the 
circumstances  must  be  such  that  there  ia  nei- 
ther a  corporation  de  facto  nor  de  jure.  The 
mere  intent  to  form  a  corporation  at  a  future 
time  is  insnfllcient  to  procure  for  them  any 
corporate  protection.  Although  ordinarily  the 
promoters  of  a  corporation  are  not  considered 
partners,  where  the  organization  of  a  corpo- 
ration never  had  any  appearance  of  validity, 
they  may  be  held  liable  as  partners.  Therefore 
when  an  attempt  to  organize  a  corporation  falls 
by  omission  of  some  substantial  step  or  pro- 
ceeding required  by  statute,  its  members  or 
stockholders  are  liable  as  partners,  even  to 
'  those  who  deal  with  them  without  knowledge  of 
the  incorporation.  One  of  the  most  serious 
defects  consists  of  the  failure  to  file  the  arti- 
cles of  incorporation  with  the  proper  state  of- 
ficials, and  the  omission  to  do  so  normally  re- 
sults in  the  members  of  the  concern  being 
treated  as  partners." 

In  this  connection  respondent  also  cites 
and  relies  on  30  Cyc.  p.  397 ;  BenUey  v.  Bos- 
sard,  33  Utah,  407,  04  Pac.  736;  Booth  v. 
Scott,  276  Mo.  1,  205  S.  W.  641 ;  Lyon  v.  Van 
Del,  183  Iowa,  114,  165  N.  W.  376;  Wright- 
ington.  Unincorporated  Association^  (publish- 
ed In  1016)  page  26. 

As  to  the  question  of  liability  or  nonliabil- 
ity as  partners  upon  failure  to  establish  a 
corporation  de  facto  there  seems  to  be  a 
tHaap  conflict  among  the  authorities.  There 
la  an  illuminating  discussion  of  the  question 


in  Lk  R.  A.  1916G,  commencing  at  page  106. 
Both  sides  of  the  question  are  presented  with 
apparently  considerable  care,  and  the  note  \r 
replete  with  the  citation  oC  numerous  ad- 
judicated cases.  ' 

Appellants  cite  and  quote  at  length  from 
pages  206  and  207  of  the  volume  referred  to, 
and  assume  that  the  weight  of  authority,  is 
in  favor  of  their  contention.  They  also  rely 
on  Mokelumne,  etc,  v.  Woodbury,  supra; 
Humphreys  v.  Mooney,  5  Colo.  295;  Hyde  v. 
Doe,  Fed.  Cas,  No.  6,060,  4  Sawy.  135;  Doty  v. 
Patterson,  165  Ind.  60,  56  N.  E.  668 ;  Grandby 
Min.  &  Smelt  Go.  t.  Richards,  96  Mo.  106,  6 
S.  W.  246. 

Without  undertaking  to  set  out  in  detail 
our  views  as  to  the  merits  of  these  oases  it  is 
sufficient  for  our  purpose  to  say  that  we  have 
glventhe  question  painstaking  consideratiuu, 
and  tiave  arrived  at  the  conclusiim  that  the 
weight  of  authority,  as  well  as  the  better 
reason,  is  against  the  contention  of  ai^el- 
lants.  We  are  therefore  of  the  opinion  un- 
der the  facts  of  this  case  that  there  was  no 
error  in  the  first  part  of  the  court's  instruc- 
tion In  which  it  stated  that  certain  conduct 
on  the  part  of  defendants  would  constitute 
a  partnership. 

[S,  4]  The  only  question  remaining  to  be 
considered  as  far  as  Instruction  No.  21  is 
concerned  is,  was  the  Instruction  correct  in 
the  statement  that  the  relation  of  partner- 
stiip  was  presumed  to  have  continued  until 
the  contrary  was  shown. 

That  conditions  once  shown  to  exist  are 
presumed  to  continue  until  the  contrary  is 
shown  is  a  rule  of  evidence  quite  generally 
recognized  by  the  authorities,  and  one  as  to 
which  there  are  few  exceptions.  The  rule  as 
ai^lled  to  the  concrete  question  before  the 
court  finds  supiwrt  in  many  authorities  cited 
by  respondent:  1  Fletcher,  Cyc.  Corps.  |  361, 
p.  767;  Overlock  v.  Hazzard,  12  Ariz.  142, 
100  Pac.  447 ;  1  Cook,  Oorpa.  (7th  Ed.)  f  243 ; 
Thompson  v.  Harmon  (Tex.  Civ.  App.)  152  S. 
W.  1161 ;  Sibley  v.  Parsons,  OS  Mich.  538,  63 
N.  W.  786;  Grocery  Ca  v.  Mercantile  Co., 
176  IlL  App.  607 ;  Wood  r.  Jefl-ries,  117  Va. 
103,  83  S.  B.  1074. 

The  rule  is  well  stated  in  Cook,  Corps., 
supra: 

"It  is  dear  that,  even  though  a  partnership 
becomes  incorporated,  yet  a  party  who  has 
dealt  with  the  partnership  and  supposes  that 
he  is  still  dealing  with  it  may  bold  the  part- 
ners liable  for  goods  furnished  after  the  in- 
corporation." 

We  do  not  understand  that  this  rule  is  con- 
troverted by  appellants.  It  is  therefore  un- 
necessary to  prolong  the  discussion. 

Appellants  complain  that  by  instruction 
No.  26  the  court  imposed  upon  the  defend- 
ants the  burden  of  proving  that  they  gave  no- 
tice to  plaintiff  that  they  were  doing  busi- 
ness as  a  corporation,  and  not  as  a  partner 
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ship.  Tbe  Instruction,  It  seems  to  us,  Is  a 
neveesary  corollary  to  the  rule  heretofore 
anuoimced  that  conditicxis  once  shown  to  ex- 
ist ar«  pr(>sumed  to  continue  until  the  con- 
trary is  shown. 

As  stated  tn  the  beginning,  many  ezcep- 
tloMs  vrere  tat:en  and  many  errors  assigned. 
Svtrh  as  we  believe  have  sufficient  merit  to 
ju«tt(;y  deti^led  consideration  we  haye  consid- 
crtH)  at  length  in  the  course  of  this  oi^nlon. 

We  find  no  reversible  error  in  the  record. 
The  Judgment  of  the  trial  court  is  afitoned. 

tX)RFMAN,  C.  J.,  and  WEBER  and 
KUICK,  JJ.,  concur. 

GIDROX,  J.,  being  diaqualifled,  did  not 
iwrtlcipate  in  tbe  dispositicxi  of  this  cause. 


NEW  MEXICO  REALTY  CO.  v.  SECURITY 
INVESTMENT  &  DEVELOPMENT  CO. 

(No.  2514.) 

(Supreme  Court  of  New  Mexico.  July  20, 
1921.  On  Motion  for  Rehearing  Oct.  31, 
1921.  Second  Motion  for  Rehearing  Denied, 
Feb.  27,  1922.) 

(Bvnalut  by  ike  Court.) 

1.  Qnietlng  ««»  «=>  10(2)— Generally'  plaintiff 
must  recover  on  Btreagth  of  his  own  title 
rather  than  the  weakness  of  adversary's. 

As  a  general  role,  in  a  suit  to  quiet  title, 
the  plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title  and  not  upon  the 
weakneBS  of  that  of  his  adversary. 

2.  Quieting  title  <e=>ID(2)— Plaintiff  must  trace 
paper  title  to  govornment  or  grantor  in  po*- 
•esslon. 

Where  reliance  is  placed  solely  uiM>n  paper 
title,  the  plaintiff  must  trace  his  title  to  the 
government  or  a  grantor  in  possession. 

3.  Ouleting  title  <S=>I0(2)— It  Is  snfflclent  that 
plaintiff  connect  his  title  with  common  sonrce. 

Where  both  parties  trace  title  to  a  com- 
mon source,  it  is  sufficient  that  tbe  plaintiff 
connects  his  title  to  the  common  source. 

On  Motion  for  Rehearing. 

4.  Taxation  «=>840— Tender  of  less  than  re- 
quired by  law  for  remission  of  delinquent  tax 
list  penalty  Is  unavailing. 

UnJer  chapter  6S,  Laws  1007,  a  tender  of 
tbe  delinquent  tax  amount,  inclndiuf;  the  legally 
assessed  cost  of  publishing  the  delinquent  tax 
list,  must  be  made  in  order  to  entitle  the  party 
to  a  remission  of  the  penalty  imposed  for  the 
nonpayment  of  taxes,  and  a  tender  of  an 
amount  less  than  that  required  by  law  in  un- 
availing. 

Appeal    from    District    Court,    Santa   F6 
County;    HoUoman,  Judge. 


Suit  by  the  New  Mexico  Realty  Company 
against  James  W.  Norment  and  another. 
Judgment  for  the  plaintifl,  and  the  defend- 
ant Security  Investment  &  Development 
Ckimpany  appeals.  Reversed  and  ronanded 
upon  rehearing,  with  Instructions  to  set 
aside  tbe  Judgment  and  thereafter  to  pro- 
ceed as  the  parties  shall  elect. 

See,  also,  196  Pac  176. 

J.  H.  Crist  and  J.  W.  Norment,  both  of 
Santa  F€,  for  appellant. 

Frank  W.  Clancy,  of  Santa  V6,  for  appd- 
lee. 

PARKER,  3.  This  Is  a  suit  to  quiet  title 
to  a  number  of  lots  and  a  tract  of  land  in 
Santa  F6  county,  brought  by  the  New  Mex- 
ico Realty  Company  against  James  W.  Nor- 
ment and  the  Security  Investmeat  &  Devel- 
opment Company. 

TiM  complaint  was  in  the  oonventlonal 
form.  Tbe  defendants  answered  denying  the 
title  of  plaintur  In  said  property  and  alleg- 
ing that  the  said  properly  was  assessed  for 
taxes  for  the  year  1901 ;  that  a  levy  tberetm 
was  made ;  that  the  taxes  became  delinquoit 
and  a  Judgment  was  rendered  for  the  delin- 
quency; that  on  April  7,  1006,  the  property 
was  duly  sold  at  tax  sale  to  the  county  of 
Santa  ¥6,  duplicate  certificate  being  ddiv- 
ered  to  James  W.  Norment  on  December  5, 
1910,  and  duly  recorded;  that  a  tax  deed 
for  said  property  was  delivered  by  said 
county  to  Norment  on  February  11,  1911; 
that  subsequently  a  suit  was  brought  by  Nor- 
ment against  tbe  county  of  Santa  Fe,  where- 
in it  was  decreed  that  the  title  acquired  by 
Xorment  was  a  new,  independent,  and  sn- 
periqr  and  paramount  title  and  extlnguli<hed 
all  otlier  titles  and  liens;  that  the  said  de- 
cree was  affirmed  in  the  Supreme  Court  of 
the  state,  and  that  on  November  25,  1914. 
Norment  conveyed  all  his  right,  title,  and  in- 
terest in  said  premises  to  the  Security  In- 
vestment &  Development  Company,  Norment 
disclaiming  any  right  or  tiUe  in  said  prem- 
ises thereafter. 

The  trial  court  found  that  the  said  prop- 
erty was  assessed  to  Phillip  E.  Moisson,  for 
the  year  1904 ;  that  said  Moisson  then  own- 
ed said  property,  and  that  the  tax  proceed- 
ings mentioned  In  the  answer  occurred  as 
alleged  therein.  It  also  found  that  Moisson, 
through  bis  agent,  L.  Bradford  Prince,  « 
June  28,  1907,  tendered  to  the  county  treas- 
urer the  "exact  amount  of  taxes  on  said 
property  levied  In  1904,  that  is  to  say,  the 
sum  of  $49.59,  and  said  officer  refused  to 
accept  the  same  in  paymott  of  said  taxes." 
The  court  concluded  as  a  matter  of  law  that 
the  tender  aforesaid  was  equivalent  to  ac^ 
tual  paymoit,  and  consequently  the  acts  of 
the  county  In  soling  the  land  for  alleged  de- 
linquent taxes  for  the  year  1904  was  illegal 
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and  void.  From  a  Judgment  quieting  the 
title  of  said  property  in  the  plainti£F,  the  Se- 
curity Investment  &  Development  Company 
has  perfected  tbis  appeal. 

The  property  "involved  In  this  suit  is  frac- 
tional lots  31,  32,  33,  34,  35,  and  89  and  full 
lots  30,  61,  62,  63,  85,  86,  90,  91,  92,  93,  96, 
and  07,  "map  of  valuable  building  lots  ad- 
joiolng  the  railroad  depot,  Santa  Fe,  N.  M. 
18S0,"  and  a  tract  of  land  caUed  the  "bUlside 
property"  in  the  northern  part  of  the  city 
of  Santa  F&  The  paper  title  Introduced  in 
evidence  by  the  appellee  discloses  the  fol- 
lowing: Warranty  deed,  William  Bradley 
to  Phillip  E.  Moisson,  dated  June  1,  1898, 
for  all  the  lots  above  described;  quitclaim 
deed  of  said  Moisson  to  appellee,  dated  April 
10,  1905,  for  the  above-described  lota;  deed 
from  Manuel  Valdee  and  wife  to  Phillip  £. 
Moisson,  dated  1890,  for  tract  1  of  the  Hill- 
side property  and  deed  for  tract  2  of  said 
Hillside  property  from  and  to  same  parties, 
dated  1891.  This  entire  tract  was  conveyed 
to  appellee  by  Moisson  by  deed  dated  April 
10,  1905.  From  recitations  made  in  some  of 
the  foregoing  deeds  it  would  appear  that  on 
September  25,  1848,  Ramon  Martinez  and 
wife  deeded  tract  1  of  the  Hillside  property 
to  Antonio  Valdez,  and  that  the  grantee  there- 
of was  dead  at  the  time  Manuel  Valdez  and 
■wife  conveyed  the  HlUside  property  to  Phil- 
lip E.  Moisson  In  1890  and  1891;  that  the 
«lty  of  Santa  Fe  qnitclalmed  its  title  in  said 
property  by  its  deed  to  Moisson,  dated  1901, 
and  that  said  dty  quitclaimed  its  title  to 
lots  30  and  35,  inclusive,  to  Moisson  Hay  30, 
1901. 

It  will  be  observed  that  the  sonrce  of  title 
of  Bamon  Martinez  and  wife,  to  the  tract 
nnmbered  1  of  the  HUlslde  property.  Is  not 
disclosed,  nor  is  the  source  of  title  of  Man- 
uel Valdez  to  both  tracts  of  said  Hillside 
property  anywhere  disclosed.  It  also  ap- 
pears that  the  origin  of  title  of  William  Brad- 
ley, as  well  as  the  dty  of  Santa  F6,  Is  no- 
where disclosed.  In  other  words,  the  pape^ 
title  Introduced  in  evidence  by  appellee  to 
prove  its  title  to  the  premises  fails  to  show 
that  appellee's  mediate  or  immediate  gran- 
tors were  ever  vested  with  the  legal  title  to 
this  property  or  to  any  of  It,  and  the  ques- 
tion arises  as  to  whether  under  such  circum- 
stances the  appellee,  plaintifl  below,  made 
out  a  case  entitling  It  to  a  decree  quieting 
Its  title  to  said  premises. 

[1]  1.  It  Is  settled  beyond  further  contro- 
versy in  this  jurisdiction  that  as  a  general 
rule  In  a  suit  to  quiet  title  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of  that 
of  his  adversary.  Union  Land  &  Grazing  Co. 
V.  Arce,  21  N.  M.  115,  124,  152  Pac.  1143. 

There  Is  no  evidence  In  the  record  that 
the  plaintiff,  appellee,  or  any  of  its  privies, 
were  In  possession  of  the  property  in  dis- 
pute.   The  doctrine  laid  down  in  Holthoff  v. 


Freudenthal,  22  N.  M.  377,  162  Pac.  173,  that 
possession  under  a  deed  from  a  grantor  in 
possession  is  sufficient  evidence  of  title  to 
maintain  the  action.  Is  therefore  Inapplicable 
here. 

[2]  2.  It  is  a  general  rule  that  where  re- 
liance is  placed  solely  upon  paper  title,  the 
plaintiff  must  trace  his  title  to  the  govern- 
ment or  a  grantor  In  possession.  32  Cyc. 
1331;  10  Euc.  of  L.  484;  People's  Bank  v. 
West,  67  Mdss.  729,  7  South.  513,  8  L.  R.  A. 
727. 

In  Bauer  v.  Glos,  236  111.  450,  86  N.  E. 
116,  the  court  said: 

'The  only  evidence  of  appellee's  ownership 
was  a  master's  deed  to  Henry  Bauer  •  •  * 
and  subsequent  deeds  from  Henry  Bauer 
•  *  ♦  to  Albert  Bauer,  and  from  Albert  Bau- 
er to  appellee.  The  premises  were  unoccupied, 
and  there  is  no  evidence  of  title  or  possession 
in  appellee  or  her  grantors,  or  any  of  the  par- 
ties to  the  decree  by  virtue  of  which  the  mas- 
ter's deed  was  made.  A  deed  for  land  without 
proof  of  possession  or  title  in  the  grantor  is  not 
proof  of  title  in  the  grantee." 

In  Madler  v.  Kersten,  170  Wis.  424,  175 
N.  W.  779,  the  court  said  that  in  actions  to 
remove  a  cloud  on  title  to  land,  plaintiff  not 
tracing  title  to  the  government,  proves  no 
title  by  showing  a  deed  from  one  not  shown 
to  have  been  In  possession  of  the  property. 
To  the  same  effect  is  Rockey  v.  Vleuz,  179 
CaL  681,  178,  Pac.  712.  Numerous  cases  sup- 
port this  doctrine,  but  the  few  cited  here 
will  suffice. 

[SJ  3.  A  different  rule  prevails,  howevw, 
where  both  parties  claim  title  under  a  com- 
mon source.  In  such  cases  the  rule  is  that 
It  need  not  be  alleged  that  the  grantor  had 
tlUe^  and  neither  party  will  be  permitted  to 
deny  It ;  it  being  sufBcient  if  plaintiff  con- 
nects his  title  with  that  of  the  common 
grantor.  17  Enc.  P.  &  P.  330;  Rockey  v. 
Vieux,  supra;  82  Cyc.  1331;  6  R.  C.  L. 
"Cloud  on  Title,"  |  48. 

In  Blckhoff  y.  Scott,  137  Ark.  170,  208  S. 
W.  421,  the  court  said: 

"Appellees  are  not  in  a  position  to  attack  ap- 
pellants' tax  title  because  they  trace  their  title 
to  the  same  source,  and  an  attack  upon  appel- 
lants' title  is  in  effect  an  attack  on  the  source 
of  their  own  title.  It  is  true,  in  an  adversary 
suit,  that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  the  weak- 
ness of  the  defendant's  title.  [Authorities.] 
This  rule  is  applicable  where  the  parties  claim 
title  from  independent  sources,  and  has  no  ap- 
plication where  the  parties  trace  their  respec- 
tive titles  to  a  common  source.  Where  the 
parties  trace  their  title  to  a  common  source, 
the  one  must  prevail  who  has  the  superior 
equity." 

See,  also,  Charles  v.  White,  214  Mo.  187, 
112  S.  W.  545,  127  Am.  St.  Rep.  674,  21  L. 
R.  A.  (N.  S.)  481 ;  Stephenson  v.  Austin,  217 
Mo.  355,  116  S.  W.  1090:  Mo.  St.  Life  Ins. 
Co.  v.  Russ  (Mo.  Sup.)  214  S.  W.  860;   City 
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of  Ft.  Bragg  V.  Brandon  (Cal.  App.)  182  Pac. 
454;  and  Bnchannan  v.  St.  L.  &  M.  B.  Co., 
253  Fed.  698,  703,  165  C.  C.  A.  2a2. 

Aa  the  parties  hereto  traced  their  title  to 
a  common  source,  viz.,  Moisson,  the  plain- 
tiff below  was  not  obliged  to  prove  title  in 
any  predecessor  of  Koisson.  The  court 
fonnd  as  a  fact  that  Moisson  was  the  owner 
of  the  property  in  19(M,  and  appellant  made 
no  objection  thereto.  Nor  at  the  close  of 
plaintiff's  case  in  diief  did  ai^>ellant  move 
for  a  nonsuit  upon  the  ground  that  the  plain- 
tiff was  required  to  prove  title  beyond  the 
common  source. 

4.  The  appellee  proved  that  in  the  latter 
part  of  June,  1907,  Moisson  tendered  to  the 
county  treasurer  (49.59  as  full  payment  of 
taxes  levied  on  the  property  in  1904;  but 
the  tender  was  refused.  From  the  tax  rolls 
tt  appears  that  the  land  was  sold  to  the 
county  of  Santa  F6  on  April  7,  1906,  for  the 
delinquent  taxes  of  1904,  and  that  the  du- 
plicate certificate  of  sale  was  assigned  to 
Norment  on  December  5,  1910.  The  Judgment 
.against  the  land  for  the  delinquent  taxes  of 
1904  disclosed  that  the  tax  was  $49.50,  with 
penalty  of  $2.48  and  advertisement  costs  of 
$2.75,  and  the  appellant  contends  that  the 
tender  was  bad  because  not  for  the  full 
amount  of  the  taxes,  penalties,  and  costs. 
The  solution  of  the  proposition  depends  upon 
the  construction  of  chapter  65,  Laws  1907. 
Section  1  of  the  act  provided:  • 

"That  all  accrued  penalties  and  interest  upon 
taxes  now  or  heretofore  in  this  year  delin- 
quent, shall  be  remitted  upon  all  such  taxes 
which  have  been  or  shall  be  paid  on  or  before 
the  first  day  of  July,  A.  D.  1007.  Provided, 
however,  that  in  all  cases  where  taxes  are  now 
the  subject  of  litigation  the  time  for  such  pay- 
ment aa  aforesaid  is  extended  only  to  the  first 
day  of  July,  1907,  and  if  not  paid  on  or  before 
such  first  day  of  July,  no  abatement  of  interest 
or  penalties  shall  thereafter  be  made." 

To  recapitulate:  The  taxes  were  assessed 
in  1904 ;  became  delinquent  in  1905;  judgment 
rendered  for  delinquency  January  26,  1906; 
sold  to  the  county  at  tax  sale  on  April  7. 
1906;  tender  of  "taxes"  made  In  June  1907 
and  refused,  and  duplicate  certificate  of  sale 
assigned  to  Norment  in  1910. 

The  tax  was  put  in  judgment,  as  hereto- 
f<M:e' mentioned,  and  whether  the  trial  court 
was  correct  in  applying  the  statute  of  1907 
with  respect  to  the  tender  of  taxes  made  by 
the  appellee  depends  upon  whether  the  Judg- 
ment merged  the  "tax"  or  not  If  It  did,  the 
statute  was  without  application,  because  It 
spoke  only  to  "taxes"  as  such,  and  not  to 
judgments  which  may  have  been  rendered  on 
account  of  delinquent  taxes. 

We  have  found  no  case  in  point  on  this 
proposition,  but  the  general  law  of  merger 
applies.  In  1  Fre«nan  on  Judg.  (4th  Ed.)  It 
is  said: 

"The  entry  of  a  judgment  or  decree  estab- 
lishes in  the  mbst  conclusive  manner  and  re- 


duces to  the  most  authentic  form  that  whicb 
had  hitherto  been  unsettled,  and  which  had, 
in  all  probability,  depended  for  its  settlement 
upon  destructible  and  uncertain  evidence.  The 
cause  of  action  thus  established  and  permanent- 
ly attested  is  said  to  merge  into  the  judgment 
establishing  it,  upon  the  same  principle  that  • 
simple  contract  merges  into  a  specialty.  •  •  • 
The  cause  of  action,  though  it  may  be  exam- 
ined to  aid  in  interpreting  the  judgment,  can 
never  again  become  the  basis  of  a  suit  between 
the  same  parties.  It  has  lost  its  vitality;  it 
has  expended  its  force  and  effect  *  •  •  It 
'is  drowned  in  the  judgment'  and  must  hence- 
forth be  regarded  as  functus  officio."  Section 
215. 

"The  weight  of  authority  in  the  United  States 
shows  that  whatever  may  be  a  cause  of  action 
will,  if  recovered  upon,  merge  into  the  judg- 
ment or  decree.  •  •  •  It  may  even  be  merg- 
ed by  a  statutory  judgment." 

"A  person  often  has  the  privilege  of  pnrsning 
either  of  several  forms  of  action  to  obtain  legal 
redress  for  a  single  wrong.  Whenever  he  re- 
sorts to  any  action  in  which  it  is  competent 
for  the  court  to  award  him  full  compensation 
for  the  wrong  of  which  he  complains,  and  pros- 
ecutes such  action  to  final  judgment,  the  wrong 
merges  in  the  judgment  and  thereafter  there 
can  be  no  further  recovery  therefor.  *  •  •  " 
Section  216. 

See,  also,  15  R.  a  L;  "Judgments,"  i  236 
et  seq. ;  23  Cyc.  1108  et  seq.  In  the  last-cit- 
ed work  it  Is  said  that  all  the  peculiar  quali- 
ties oC  the  claim  are  merged  in  the  Judgment 

For  most  purposes  the  judgment  which 
merges  the  daim  is  to  he  regarded  as  a  new 
debt  1  Fre«uan  <m  Judgments  (4th  Bd.)  { 
217;  R.  C.  L.  supra,  {  247;  20  A.  &  E.  Enc. 
Law,  p.  599  et  seq. 

After  the  rendition  ot  the  judgment  agahast 
the  land  in  controvert,  there  were  no  longer 
any  "taxes"  for  1904  due  to  the  state  or 
coimty  chargeable  against  the  land :  the  judg- 
ment superseding  the  tax,  and  the  amount 
thereof  being  ordered  realized  by  a  Judidal 
sale  of  the  premises.  The  act  of  1907  was  not 
sufficiently  broad  to  cover  the  situation  ex- 
isting in  the  case  at  bar,  and  the  trial  court 
erred  in  applying  the  statute. 

For  the  reasons  stated  the  Judgment  of  the 
trial  court  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  sot  aside  the 
Judgment  and  to  proceed  thereafter  as  the 
parties  shall  elect,  and  it  Is  so  ordered. 

ROBERTS,  C.  J.,  and  RAYNOLDS,  J^ 
concur. 

On  Motl(»i  for  Rehearing. 

PARKER,  J.  By  motion  for  rehearing, 
learned  counsel  for  appellee  suggests  that 
the  court  was  in  error  in  holdhig  that  the 
taxes  for  lOCH  were  merged  by  Judgment  and 
that  chapter  65,  Laws  1907,  therefore  did  not 
apply. 

[4]  Coimsel  states  that  in  contemplation  of 
law  all  taxes  prior  to  1006  had  been  merged 
In  Judgments  prior  to  tl>e  passage  of  chapter 
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<65,  iAwa  1907,  so  that  If  the  construction 
placed  by  the  conrt  upon  that  chapter  be  cor- 
^%ct  there  could  be  no  room  for  the  oi>«ratl(m 
of  the  statnte,  except  possibly  for  the  first 
iialf  of  the  taxes  for  1906.  Our  attention  Is 
called  also  to  section  2  of  the  act  which  pro- 
vided substantially  that  "all  delinquent  tax- 
es" for  the  years  1901  to  1005,  Inclusive,  should 
be  distributed  in  a  certain  manner.  Coimsel 
contends  that  a  clear  legislative  intent  is  dis- 
closed to  permit  of  a  payment  of  taxes,  with- 
out penalty  and  Interest,  whether  the  amount 
of  such  taxes  be  included  in  a  judgment  or 
not,  and  on  further  consideration  of  the  mat- 
•ter  we  are  aatlsfled  that  counsel  Is  correct 
■In  the  contention  made. 

In  the  former  opinion  we  did  not  consider 
.the  siifficlency  of  the  tender  because  it  was 
rendered  Immaterial  by  the  decision  respect- 
ing the  applicability  of  chapter  65,  Laws 
1907,  to  taxes  which  had  been  placed  in 
judgment 

Counsel  for  appellant  argued  that  the  ten- 
der of  June  27,  1907,  was  insufficient  because 
It  did  not  include  any  sum  imposed  as  costs. 
'The  tender  was  for  $49.59,  the  exact  amount 
of  taxes  levied  on  the  property  for  19M. 
The  rolls  for  that  year  showed  the  imposi- 
tion of  a  penalty  of  $2.48  (m  account  of  the 
failure  to  pay  the  taxes  when  due,  and  sec- 
tion 10,  c.  22,  Laws  1899,  the  law  in  force  at 
the  time,  required  the  taxing  authorities  to 
Impose  that  penalty.  That  sum  was,  howev- 
er, remitted  by  chapter  65,  Laws  1907,  when 
Its  provisions  were  involved.  The  additional 
sum  of  $2.75,  described  as  costs  of  advertis- 
ing, was  diarged  on  the  rolls  against  said 
property  for  said  year.  The  appellant  con- 
tends that  because  the  tender  did  not  include 
that  sum  it  was  bad. 

The  statute,  chapter  85,  Laws  1907,  provid- 
ed for  the  remission  of  all  "accrued  iienal- 
tles  and  interest,"  and  the  question  now  Is 
whether  it  was  necessary  to  pay  or  tender 
the  amount  charged  as  advertising  costs  In 
order  to  be  relieved  under  the  provisions  of 
the  act 

Under  the  law  of  1899,  if  taxes  were  not 
paid  within  90  days  after  delinquency,  it  be- 
came the  duty  of  the  collector  to  publish  a 
delinquent  tax  list  of  owners  of  proj)erty  up- 
on which  the  taxes  amounted  to  not  less  than 
$2S ;  the  list  to  state  the  "amoimt  of  taxes, 
penalties  and  costs  due."  The  collector  was 
required  to  aiH>end  to  the  list  and  publish  a 
nodce  that  he  would  in  a  tlmo  stated  apply 
for  Judgment  against  the  lands  and  personal 
property  described  in  the  list,  "with  costs 
and  penalties"  and  for  an  order  of  sale,  and 
sell  said  property  against  which  Judgment 
may  be  rendered  for  the  taxes,  penalties,  and 
costs  due.  Upon  the  completion  of  the  pub- 
lication and  notice,  the  district  attorney  was 
required  to  file  an  omnibus  suit  against  the 


property  described  In  the  publication,  and 
where  Judgment  was  rendered  It  was  to  in- 
clude the  amount  stated  in  the  publication, 
"together  with  penalties,  interests  and  costs," 
and  in  entering  up  such  judgments  the  clerk 
was  required  to  add  to  the  judgment  amoimt 
a  sum  equal  to  5  per  cent,  of  the  amount  due, 
"which  five  per  centum  shall  be  the  costs  of 
such  proceeding"  to  be  paid  over  to  the  court 
fund  of  the  county.  Sections  15,  17,  18,  and 
20,  c.  22,  Laws  1809. 

It  will  be  observed  that  the  law  required 
the  imposition  of  costs  of  publication  of  the 
delinquent  tax  list  and  also  the  cost  of  the 
omnibus  suit  brought  to  enforce  payment  of 
the  tax.  The  statute  fixes  the  amount  of  the 
cost»  of  suit,  but  does  not  fix  the  publication 
costs. 

It  therefore  appears  that  the  cost  of  pub- 
lication of  the  delinquent  tax  list  became  a 
charge  against  the  property  in  suit  here,  un- 
less the  statute  authorized  its  remission  up- 
on payment  of  the  taxes  proper  the  tender 
was  insufficient 

The  word  "penalty,"  as  used  tn  the  stat- 
ute, clearly  speaks  to  the  arbitrary  amount 
of  the  tax  proper  Imposed  by  section  10,  c. 
22,  Laws  1899,  as  a  punishment  for  failure 
to  pay  the  tax  within  the  time  cq;)ecifled  by 
the  statute.  This  amount  Is  added  to  the 
tax  and  becomes  a  constituent  part  of  it. 
Our  condusion  with  respect  to  these  matters 
requires  no  consideration  as'  to  the  usual 
meaning  attributed  to  the  word  penalty. 

The  word  "interest"  in  the  statute  was  evi- 
dently used  inadvertently.  Prior  to  1899,  25 
per  cent  per  annum  was  added  as  interest  to 
delinquent  taxes.  Section  4066,  C.  L.  1897. 
So  far  as  we  have  been  able  to  ascertain, 
from  1899  to  1913  taxes  did  not  draw  inters 
est,  although  we  find  the  word  "interest"  ai>- 
pearlng  In  the  act  of  1899  at  several  places. 

It  is  elemental  that  "a  tender  to  be  suffi- 
cient in  law  must  be  in  amount  at  least  equal 
to  the  amount  due."  26  R.  C.  L.  "Tender," 
I  20. 

Under  chapter  66,  Laws  1907,  a  tender  of 
the  delinquent  tax  amount,  including  the  le- 
gally assessed  cost  of  publishing  the  delin- 
quent tax  list,  must  be  made  in  order  to  en- 
title the  party  to  a  remission  of  the  penalty 
Imposed  for  Uie  nonpayment  of  taxes,  and  a 
tender  of  an  amount  less  than  that  required 
by  law  is  unavailing. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  ^cause  remanded,  with 
instructions  to  set  aside  the  judgment  and 
thereafter  proceed  as  the  parties  shall  elect, 
and, 

It  la  so  ordered. 

ROBBBTS,  O.  J.,  and  RAYNOIJOS,  J.,  con- 
cur. 
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8ISSELL  V.  SIHLER  SERUM  CO. 

(No.  23483.) 

(Supreme   Court  of  E^ansas.     Feb.   11,   1922. 
Rehearing  Denied  March  17,  1922.) 

fSyttahui  hy  the  Ooiirf.i 

1.  Evidence  <g=>5 1 2— Expert  testimony  as  to 
proper  care  In  the  examination  and  vaccina- 
tion of  hogs  admissible. 

Evidence  of  what  was  by  experts  consid- 
ered proper  care  in  the  examination  and  yac- 
dnation  of  hogs  at  the  time  and  place  those  of 
the  plaintiff  were  vaccinated  was  properly  re- 
ceived, 

2.  New  trial  «=»99— Motion  on  ground  of  new- 
ly discovered  evidence  properly  denied  for 
Insufficient  showing  as  to  diligence  or  prob- 
ability of  different  conclusion  with  desired 
evidence. 

The  showing  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  failed  to  include 
diligence  or  any  effort  for  a  delay  or  recess 
until  the  missing  evidence  could  be  procured. 
Neither  did  it  appear  that  with  the  desired  evi- 
dence introduced  a  different  concinBion  would 
probably  have  been  reached.  Refusal  of  a  new 
trial  held  no  error. 

3.  Animals  <S=>23(2)— Trial  «=>I92,  260(1)— 
Instrncftion   on    oontributory    negllgenoe   of 

owner  of  vaccinated  bogs  proper;    Instruo- 
tion  assuming  existence  of  custom  held  prop- 
er;   refusal  of  requested  Instruction  covered 
by  those  given  not  err,or. 
The  instructions  refused  and  those  given 
examined,  and  no  error  found  in  respect  to  ei- 
ther. 

Appeal  from  District  Court,  Republic 
County. 

Action  by  O.  B.  Slssell  against  the  Sihler 
Serum  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

See,  also,  108  Kan.  62, 194  Pac.  311. 

N.  J.  Ward,  of  Belleville,  for  appellant 
Vance  &  McTaggart,  of  Belleville,  for  ap- 
pellee. 

WEST,  J.  The  plaintiff  in  his  amende<l 
petition  alleged  that  he  had  placed  an  order 
for  two  carloads  of  stock  hogs  with  Dell  H. 
Hubbard,  manager  of  a  live  stock  commis- 
sion business,  and  authorized  him  to  pur- 
chase and  ship  them  to  him  at  Belleville; 
that  Hubbard  purchased  for  his  account  320 
stock  hogs,  for  which  plaintiff  paid  $4,137.76, 
exclusive  of  certain  costs  and  commissions; 
that  they  were  purchased  at  a  public  stock- 
yard, the  plaintiff  not  being  present  and  not 
'seeing  the  stock  until  delivered  to  him  at 
Belleville;  that  the  hogs  were  kept  In  the 
stockyards  until  loaded  and  shipped  by  Hub- 
bard; that  Hubbard  caused  a  portion  of 
them  to  be  vaccinated ;  that  42  of  th^n  were 
resold  by  Hubbard  f<»:  the  sum  of  $390.85, 
and  the  remainder,  278,  shiiH>ed  to  the  plain 


tiff.  It  was  fartlier  alleged  that  tbe  live 
stock  sanitary  commissioner  bad,  In  effect, 
certain  rules  and  regulations  excluding  cer- 
tain hogs  from  certain  stockyards,  and  re- 
quiring, among  other  things,  a  thorongh  In- 
vestigation of  the  health,  condition,  and  tem- 
perature of  each  hog  vaccinated,  and  requir- 
ing dipping  and  various  other  thingsL  It  was 
alleged  that  Hubbard  employed  the  defend- 
ant serum  company  to  inspect,  investigate, 
and  vaccinate  295  of  these  hogs,  and  that 
Dr.  H.  J.  Cairns,  on  behalf  of  the  company, 
undertook  to  vaccinate  278  bead;  that  tbe 
serum  company,  through  Dr.  Cairns,  discov- 
ered, and  had  reason  to  believe,  that  many 
of  the  bogs  were  unhealthy,  and  affected  with 
contagious  and  infectious  diseases,  and  tbat 
17  were  cut  out  of  the  herd  and  not  vaccinat- 
ed, and,  notwithstanding  such  knowledge  and 
Investigation,  the  company  made  no  report  to 
the  live  stock  sanitary  commissioner,  bat 
passed  the  bogs  as  healthy,  and  wrongfully 
obtained  permission  from  him  for  their  ship- 
ment; that  278  hogs  vaccinated  were  un- 
healthy, sick  with  cholera,  and  had  other  in- 
fectious and  contagious  diseases,  of  all  of 
which  the  company  had  knowledge  or  means 
of  knowledge,  and  failed  to  take  proper  pre- 
caution or  care  before  and  after  such  vac- 
cination; that  with  such  knowledge  the  com- 
pany shipped  the  hogs  to  tbe  plaintiff  with 
tbe  knowledge  or  means  of  knowledge  that  at 
least  a  portion  of  them  were  diseased,  and 
infected  with  hog  cholera,  or  with  other  in- 
fectious and  contagious  diseases;  that  6  of 
them  were  dead,  and  that  one  of  the  infec- 
tious and  contagious  diseases  with  which 
they  were  affected  before  and  at  the  time  of 
the  vaccination  was  hog  cholera;  that  102 
bogs  died  of  hog  cholera,  and  others  became 
sick,  and  the  plaintiff  hired  skilled  veter- 
inarians to  examine  and  treat  them,  and  that 
his  entire  loss  was  $2,762,  for  which  he  pray- 
ed judgment. 

The  company  answered  by  giaieral  denial, 
and  alleged  also  that.  If  any  loss  had  oc- 
curred, it  was  caused  by  the  carelessness  and 
negligence  of  the  plaintiff  or  bis  agents  and 
employees  In  the  handling  of  the  hogs  after 
their  shipment. 

The  court  instructed,  among  other  things, 
that  it  Is  the  duty  of  the  owner  or  person  in 
charge  of  any  domestic  animals,  who  dis- 
covers, or  has  reason  to  believe,  that  they 
are  affected  with  any  infectious  or  coBta- 
gious  disease,  to  retort  such  fact  to  tbe  live 
stock  sanitary  commissioner;  that,  If  the 
defendant,  with  such  Imowledge,  or  means 
thereof,  failed  to  make  sudi  report,  it  would 
be  liable  for  any  damage  resulting  there- 
from, provided  such  act  on  its  part  was  the 
proximate  cause  thereof,  and  that  the  plain- 
tiff did  not  in  any  way  contribute  to  the  loss. 
It  was  also  charged  that  It  is  the  duty  of 
tbe  company  to  first  ascertain  whether  the 
hogs  are  in  condition  for  vaccination,  and  to 
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Inspect  tbelr  health  and  take  their  tempera- 
tare,  and  to  perform  the  work  tn  a  manner 
generally  recognized  to  be  Aillttil  by  men 
connected  with  the  discovery,  prevention,  and 
treatment  of  diseases  common  to  hogs;  that 
the  company  did  not  become  the  insurer  pr 
guarantor  that  the  bogs  vaccinated  by  it 
would  not  die  as  a  result  of  cholera  Infec- 
tion, or  any  other  diseased  condition  or  in- 
fection, "but  .would  only  be  liable  to  the 
plaintiff  for  such  damages  as  directly  re- 
sulted from  carelessness  or  negligoice  on  Its 
Itart,  or  on  the  part  of  its  employees  and 
agents,  In  the  performance  of  the  work  un- 
dertaken by  it  for  the  plaintlfT';  that,  If 
they  found  from  the  evid»tce  that  the  Kan- 
sas City  stockyards  were  what  is  known  as 
"exposed"  or  "infected"  yards,  and  either  or 
both  parties  to  this  action  had  knowledge  of 
such  fact,  they,  or  either  of  them,  having 
such  knowledge,  would  be  bound  thereby,  and 
would  be  required  to  act  with  such  care  and 
prudence  as  would  be  necessary  under  such 
knowledge;  also  that  some  evidence  had  been 
offered  that  the  live  stock  sanitary  commis- 
sioner and  the  serum  company  had  accepted 
as  facts  that  hogs  were  healthy  which  did 
not  show  a  temperature  over  104  degrees,  and 
that  a  carload  of  hogs  which  did  not  show 
more  tiian  15  rejected  were  also  healthy, 
and,  if  the  commissioner  approved  and  in- 
dorsed the  usages  and  customs,  they  would 
be  Justifled  in  finding  any  act  of  the  defend- 
ant company  in  accordance  therewith  to  be 
proper  and  skillful,  and  not  negligent.  The 
Jury  returned  a  verdict  in  favor  of  the  de- 
fendant, and  answered  special  questicms  to 
the  effect  that,  at  the  time  of  the  inspection 
and  vaccination,  there  were  no  visible,  out- 
ward idgns  of  any  Infectious  or  contagious 
diseases,  and  that  the  company  was  not 
guilty  of  any  negligence  In  inspection  or  vac- 
cination ;  that  when  the  company's  represen- 
tative examined  the  hogs  none  of  them  was 
sick  or  unhealthy  with  any  Infectious  or  con- 
tagious disease;  also,  at  the  time  they  were 
vaccinated  none  of  them  was  unhealthy  with 
any  infectious  or  contagious  disease. 

The  plaintiff  appeals,  and  complains  of  the 
admission  of  certain  testimony,  giving  and 
receiving  of  certain  Instructions,  and  denying 
the  motion  for  a  new  trial,  and  refusing  to 
set  aside  the  findings  of  the  jury.  But  In  his 
brief  counsel  says: 

"The  real  error  committed  In  this  case,  as 
contended  by  the  appellant,  is  in  the  introdnc- 
tioD  of  testimony  by  the  appellees  as  to  cer- 
tain claimed  customs  and  usages  in  the  Kan- 
sas City  stockyards,  wherein  it  was  claimed 
that  it  was  the  custom  to  not  reject  hogs  which 
do  not  have  temperatures  exceeding  104  de- 
grees, and  that,  if  there  were  no  more  than 
15  to  a  carload  which  had  temperatures  ex- 
ceeding 104  degrees,  not  to  reject  the  whole 
carload  " 

— and  he  Insists  that  the  evidence  to  change 
the  rules  and  regulations  of  the  laws  of  Kan- 
sas was  improper,  prejudicial,  and  defeated 


recovery  in  this  case,  and  that  the  court 
erred  in  admitting  such  testimony  over  the 
objections  of  the  plaintiff.  He  calls  atten- 
tion to  the  fact  that  In  support  of  the  motion 
for  a  new  trial  he  produced  the  testimony 
of  J.  H.  Mercer,  live  stock  sanitary  commis- 
sioner, showing  that  such  evidence  as  to 
usages  was  in  fact  untrue,  and  that  the  com- 
panies were  held  strictly  to  the  laws  and 
regulations  of  his  department.  It  is  also 
contended  that  the  court  erred  In  charging 
that  the  plaintiff  could  not  recover  if  he  in 
any  wise  contributed  to  his  loss;  that  con- 
tributory nei^gKice  is  no  defense  in  this 
sort  of  action. 

The  court  charged  that,  If  these  usages  or 
customs  were  not  approved  and  indorsed  by 
the  commissioner,  then  the  Jury  might  "con- 
sider them  as  circumstances  to  enable  them 
to  determine  whether  or  not  such  acts  were 
proper  and  not  negligent" 

Dr.  Cairns  testified  that  he  was  familiar 
with  the  rules  and  regulations  of  the  com- 
missioner and  the  practice  as  to  temperatur- 
ing  of  hogs  in  the  stodcyards,  and,  when  ask- 
ed what  was  the  regulation  or  rule  of  prac- 
tice as  to  what  degree  of  temperature  should 
be  permitted  in  hogs  in  relation  to  vaccina- 
tl<m,  be  answered: 

"They  considered  that  anything  that  had  a 
temperature  from  104  up  ns  temperature  and 
they  were  to  be  thrown  out  and  not  vaccinated. 

"Q.  Now,  in  actual  practice  in  the  yards 
there,  did  you  become  familiar  with  the  inter- 
pretation and  the  practice  of  the  live  stock 
sanitary  department  in  regard  to  the  applica- 
tion of  those  rules  I  have  quoted  you  as  to 
the  matter  of  inspection  and  vacdnation  of 
bogs?    A.  Tes,  sir. 

"Q.  And  what  is  the  fact  as  to  whether  or 
not  that  department  had  a  practice,  had  an 
interpretation,  had  a  regulation  as  to  what 
temperature  should  be  developed  in  hogs  as  a 
foundation  for  the  question  as  to  whether  they 
should  or  should  not  be  .vaccinated?  •  *  • 
A.  Yes,  sir. 

"Q.  What  is  the  practice  or  regulation  that 
the  state  department  recognizes  as  to  the  de- 
gree of  temperature  permitted  in  such  hogs? 
•  *  •  A.  They  consider  everything  normal 
up  to  104,  from  104  up  as  abnormal.    «    •    • 

"Q.  And  what  was  the  fact  in  January,  1918, 
as  to  the  rule  and  practice  or  recognition  of 
this  department  of  the  government  of  the  Unit- 
ed States  as  to  what  temperature  any  hog 
would  be  permitted  without  condemning  them  as 
being  diseased  hogs?  •  •  •  A.  They  consid- 
ered anything  up  to  104  as  normal. 

"Q.  What  was  the  actual  practice  and  rule, 
if  any,  recognized  and  permitted  by  the  state 
department  as  to  the  number  of  hogs  per  car- 
load which  should  condemn  or  cause  the  rejec- 
tion of  the  whole  carload?  •  •  •  A.  When 
there  were  more  than  16  to  a  carload  show- 
ing temperature." 

Dr.  Slhler  testified  to  substantially  the 
same  things.  Dr.  Little  testified,  among  oth- 
er things,  that  the  dampness  In  the  vacclnut- 
Ing  yards  would  have  a  tendency  to  develop- 
pneumonia;    that  the  methods  he  followed 
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In  the  matter  of  vaccination  and  Bhiptnent  of 
these  hogs  were  such  as  he  followed  from 
day  to  day  in  the  vaccination  and  shipment 
of  hogs  in  Kansas;  that  it  is  not  uncommon 
for  disease  to  subsequently  develop  in  ship- 
ments handled  in  the  same  manner  as  this 
shipment  was  handled;  that  if  a  hog  is  In- 
fected with  some  other  disease  at  the  time 
of  the  administration  of  the  anti-liog  cholera 
serum  the  result  is  to  aggravate  such  other 
disease.  I>r.  Hann  testified  that  pneumonia 
is  a  disease  common  to  hogs  at  certain  times 
of  the  year,  and  may  t>e  caused  by  an  un- 
healthy condition  and  exposure;  that  the 
period  of  cholera  from-  natural  infection  Is 

14  days ;  that  a  temperature  of  104  or  more 
in  a  bog  indicates  that  It  had  probably  been 
exposed  to  cholera,  but  might  show  some  oth- 
er infection;  that  temperature  in  hogs  re- 
sults from  pneumonia,  too  heavy  feeding,  ex- 
citement, indigestion,  and  that  t^nperature 
is  not  conclusive  that  cholera  exists.  He 
also  testified  that  in  January,  1918,  and  prior 
thereto,  the  United  States  government  in 
handling  hogs  on  public  marliets  permitted 
the  rejection  of  more  than  16  hogs  per  car- 
load on  account  of  high  temperature  without 
condemning,  and  permitted  vaccination  and 
slaughter,  and  under  a  recent  ruling  has 
fixed  the  number  at  15  per  carload  as  the 
maximum  of  rejection.  Dr.  Barnard  testi- 
fied that  hogs  may  be  sick  and  loolc  all  right 
and  show  temperature;  that  fever  in  hogs 
may  be  produced  or  induced  by  excitement, 
driving,  shipping,  and  strange  conditions; 
that  a  herd  of  hogs  may  talce  pneumonia, 
have  a  severe  attack  of  it,  and  that  be  fol- 
lowed by  cholera.  When  he  was  first  called 
by  the  plaintiff  to  examine  the  hogs  he  killed 
and  posted  two,  and  from  his  examination 
found  the  kidneys  and  bladder  affected, 
which  indicated  cholera  and  some  other  com- 
plications and  some  lung  trouble. 

[2]  On  the  hearing  of  the  motion  for  a 
new  trial  the  court  reporter  testified  that  at 
a  former  trial  Dr.  Sihler  testified  that  he 
had  familiarized  himself  with  the  rules  and 
regulations  of  the  state  department  and  the 
I'nited  States  government,  and  that  there  is 
never  a  carload  of  hogs  vaccinated  in  the 
stoclcyards  without  one  or  more,  or  as  high  as 

15  or  20,  high-temperature  hogs  rejected,  and 
his  practice  was  and  had  been  to  reject  and 
refuse  to  vaccinate  hogs  with  temperature 
of  104  or  above ;  that  when  these  hogs  were 
inspected  and  vaccinated  the  United  States 
government  had  supervision  over  such  Inspec- 
tion and  vaccination.  The  practice  was  that 
hogs  rejected  for  high  temperature  were 
turned  over  to  the  commission  company  and 
sold  on  the  public  market,  and  went  over  the 
scales  under  the  supervision  and  inspection 
of  the  federal  inspector,  and,  if  they  showed 
signs  of  being  ill,  or  showed  signs  that  they 
were  sick,  they  were  tagged  and  sent  to  the 
packing  house  as  not  merchantable  animals, 
and  the  general  practice  of  hia  profession  in 


handling  hogs  for  inspection  and  vaccination 
was  to  reject  or  remove  aucb  of  the  liogs  as 
had  developed  a  temperature  of  104  or  more, 
and  to  vaccinate  the  remainder  if  they  ap- 
peared to  be  healthy,  and  to  certify  sacb  vac- 
cination to  the  state  department. 

PlaintifTs  counsel  made  affidavit  that  be 
did  not  know  until  the  trial  that  there  were 
any  regulations  or  roles  or  customs  approved, 
indorsed,  or  otherwise  put  int^  force  by  the 
live  8to<^  sanitary  commissions  except  those 
set  out  as  exhibits  to  the  petition;  tliat  be 
was  surprised  by  the  evidence  offered  toncb- 
ing  this  matter,  and  was  unable  at  that  time 
to  procure  testimony  to  meet  it  Commia- 
siMter  Mercer  made  affidavit  that  during 
Januar.v,  1918,  the  only  rules  and  regulations 
in  force  were  those  set  out  in  the  petition: 
that  at  that  time  wh»e  the  temperature  of 
hogs  exceeded  103  degrees  such  was  deemed 
abnormal.  The  plaintiff  deposed  that  he 
was  taken  by  surprise,  and  that  the  commis- 
sioner was  not  present  at  the  trial. 

(>n  the  trial  D.  W.  Hubbard  testified  that 
he  purchased  the  hogs  on  January  24;  that 
his  men  yarded  them  after  they  w««  vac- 
cinated in  straw-bedded  pens,  and  shipped 
them  out  on  the  25th  of  January.  The  cars 
were  bedded,  with  good  straw,  and  there  was 
plenty  of  room.  When  he  bought  them  they 
were  in  fine  shape,  and  none  appeared  droopy 
or  gaunt.  Harry  Kennedy  testified  that  be 
went  with  the  plaintiff  to  divert  the  ship- 
ment from  Cuba  to  Concordia,  because  they 
could  not  reach  Cuba  from  Concordia  on 
Sunday,  but  could  reach  Belleville  Saturday 
night.  Both  cars  were  well  bedded  with 
straw,  and  at  least  one  car  had  tar  paper  on 
the  side:  there  were  S  dead,  and  one  died 
betoie  they  got  away;  the  hogs  were  fed 
shelled  corn  in  Belleville.  Quite  a  few  of 
them  were  weak  and  soonry. 

"It  was  a  comfortable  day,  with  little  snow 
on  the  ground,  but  the  road  was  beaten. down, 
and  they  were  all  day  driving  the  bogs  to  the 
Sissell  farm.  A  number  of  the  hogs  bad  to  be 
picked  up  because  they  were  weak  and  cooM 
not  travel;  that  this  method  of  driving  hogs 
was  a  proper  method  and  such  as  nsaaUy  fol- 
lowed by  himself  and  other  farmers.  When 
the  hogs  reached  the  farm  they  were  placed 
in  sheds  and  bedded  down,  and  two  boys  watch- 
ed them  all  night.  Be  saw  the  hogs  the  next 
day,  and  they  were  'a  pretty  tough  looking 
bunch.    •    •    •"• 

T.  H.  Tocum  testified  for  the  dtfendant 
that  he  helped  handle  the  hogs  and  assisted 
in  taking  their  temperature,  and  the  hogs 
looked  all  right. 

Dr.  Calms  stated  that  he  was  sent  to  see 
these  hogs  by  Dr.  Sihler  after  they  were  vac- 
cinated; that  several  appeared  side,  and 
some  of  them  were  dying  in  the  sheds ;  some 
showed  temperature  and  the  remainder  look- 
ed to  be  In  fairly  good  shape ;  he  then  killed 
2  sick  hogs,  and  found  some  pneumonia  con- 
dition and  evidence  of  cholera;    the  second 
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trip  to  see  the  plaintiff's  hogs  was  two  or 
three  weeks  later;  some  of  them  were  dying, 
and  he  had  lost  quite  a  number,  and  others 
were  sick,  and  the  witness  found  signs  of 
pneumonia;  that,  under  the  practice  in  the 
yards.  If  the  hogs  were  about  to  break  out 
with  cholera  and  the  temperature  did  not  ex- 
ceed 104  they  were  passed  and  vaccinated. 
Dr.  SIhler  testified  that  the  average  tem- 
perature in  hogs  Is  102.6. 

It  appears  that  the  showing  on  the  mot!  cm 
for  a  new  trial  was  to  the  effect  that  the 
Uve  Stock  Sanitary  Commissioner  de^ns  103 
the  approved  point  In  temperature  above 
which  a  hog  should  be  rejected ;  that  In  de- 
termining the  condition  of  hogs  in  January, 
1918,  under  the  rules  of  his  department,  any 
temiperature  above  103  Indicated  an  abnormal 
condition.  The  veterinarians  who  testified 
placed  it  at  104,  one  of  them  placing  the 
maximum  or  normal  temperature  at  102.6. 

It  seems  strange  that,  after  all  that  had 
gone  before,  any  kind  of  surprise  sbould  have 
existed  as  to  the  basis  of  rejection  for  ab- 
normal temperature,  and  the  showing  pre- 
senting any  surprise  on  the  motion  for  a 
new  trial  must,  of  course,  indicate  something 
besides  mere  cumulative  evidence,  and  must 
also  show  sufficient  diligence  in-  order  to  avail 
the  plaintiff.  And,  of  course,  unless  it  is 
fairly  apparent  that,  if  the  desired  evidence 
had  been  before  the  Jury,  a  different  result 
would  have  been  reached,  or  at  least  might 
have  been  reached,  a  new  trial  should  not  be 
granted.  We  find  no  indication  that,  when 
the  testimony  on  this  point  was  received,  any 
effort  was  made  to  obtain  delay,  and  procure 
the  desired  controverting  testimony,  although 
it  would  have  been  comparatively  easy,  under 
ordinary  circumstances,  to  communicate  with 
the  commissioner  and  procure  his  att^idance 
speedily.  But  suppose  a  new  trial  were  iflv- 
en  with  the  evidence  as  we  find  it  in  the 
record,  and  the  commissioner  should  be  pres- 
ent and  testify  as  indicated  by  his  affidavit. 
Is  It  reasonable  to  suppose  or  conclude  that 
a  mere  difference  of  one  d^ree  in  tempera- 
ture would  cause  a  different  verdict  or  con- 
clusion to  be  reached?  The  Jury  had  full  in- 
formation from  numerous  witnesses  as  to  the 
condition  of  the  hogs  from  the  time  they  were 
bought  until  weeks  after  they  were  received 
by  the  plaintiff,  and,  some  of  them  doubtless 
farmers  themselves,  In  the  plaintiff's  own 
county,  th^  not  only  found  generally  for 
the  defendant,  but  by  their  answers  to  spe- 
cial questions  showed  that  they  felt  fully 
c<mvinced  and  Justified  in  so  doing. 

[S]  There  were  two  theories  as  to  the 
case — one  that  the  damage  resulted  from  im- 
proper examination  and  vaccination,  and  the 
other  that  it  resulted  from  improper  care 
and  conditions  after  the  hogs  were  shipped 
to  the  plaintiff — and  -the  record  contains  suffi- 
cient evidence  to  sustain  the  latter  theory, 
which  was  evidently  adopted  by  the  Jury,  and 
it  Is  impossible  to  conclude  from  a  survey  of 
the  whole  situation  that  the  desired  evidraice^ 


If  it  had  been  given,  wotild  have  availed  the 
plaintiff. 

Complaint  Is  made  that  the  matter  of  con- 
tributory negligence  was  covered  In  the  in- 
structions. Counsel  says  that  the  question  of 
negligence  of  the  defendant  and  contributory 
negligence  of  the  plaintiff  was  not  involved 
"but  that  the  plaintiff  need  only  show  that 
the  hogs  were  unhealthy  or  affected  with  an 
infectious  or  contagious  disease  at  the  time 
they  were  Inspected  and  vaccinated  by  the 
defendant."  Generally  speaking,  this  is  cor- 
rect ;  but  the  answer  alleged  that  any  dam- 
age which  may  have  been  cau.sed  was  the 
result  of  the  plaintiff's  negligence  in  the 
care  of  the  hogs  after  they  were  shipped,  and 
it  must  be  assumed  that  this  was  the  only 
negligence  imputed  to  the  plaintiff  in  any 
way  by  the  Jury  or  intended  by  the  Instruc- 
tion. It  was  this  which  the  court  had  refer- 
ence to  in  advising  the  Jury  that — 

"If  the  plaintiff  is  gnilty  of  negligence  in  any 
manner  and  this  negligence  directly  contributed 
to  the  injury  he  received  from  the  defendant, 
the  law  would  not  permit  him  to  recover  even 
though  the  negligence  on  the  part  of  the  de- 
fendant is  established." 

This  was  made  plain  by  the  following  lan- 
guage: 

"In  other  words,  he  cannot  recover  if  the  in- 
jury or  loss  would  not  have  occurred  if  he  him- 
self had  used  ordinary  care  and  pradence; 
and  it  is  for  the  Jury  to  determine  from  the 
evidence  whether  the  defendant  used  such  care 
and  prudence  in  vaccinating  the  bogs  in  ques- 
tion, and  whether  the  plaintiff  used  that  care 
and  prudence  in  his  care  and  handling  of  said 
hogs  thereafter,  which,  under  the  circumstances 
and  surroundings,  would  have  been  used  by 
persons  exercising  ordinary  care  and  prudence 
in  said  acts." 

It  is  suggested  that  in  cases  of  wanton  neg- 
ligence the  doctrine  of  contributory  negli- 
gence does  not  apply;  but  we  do  not  find  any 
charge  of  wantonness  in  the  petition,  and 
it  was  not  necessary  for  the  plaintiff  to  ahow 
any  in  order  to  recover.    It  is  said: 

"The  Jury  should  have  been  told  that  the 
plaintiff  could  recover  his  resulting  damages  if 
the  defendant  violated  the  laws  or  rules  in- 
voked, and  if  thereby  sick,  unhealthy,  or  in- 
fected hogs  were  shipped  to  the  plaintiff,  and 
that  only  did  negligence  and  contributory  neg- 
ligence become  material  in  case  the  law  and 
rules  pertaining  to  the  handling  of  these  hogs 
were  not  violated  by  the  defendant.    •    •    •  " 

The  plaintiff  requested  11  instructions  in 
accordance  with  his  views,  but,  although  they 
were  refused,  20  were  given  by  the  court  cov- 
ering the  entire  ground,  and  fairly  diarging 
the  Jury  touching  the  issues  involved,  and 
their  duty  in  the  premises  embodying  in  sub- 
stance a  number  of  those  offered  by  tbe 
plaintiff. 

Fault  is  found  that  evidence  was  intro- 
duced touching  what  counsel  denominates  al- 
leged customs  at  the  Bto<&yard8.   Instruction 
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No.  15  Is  criticized  for  telling  tbe  Jury  there 
was  such  a  eastom,  and  for  leaving  It  to  them 
only  to  find  out  whether  or  not  It  had  been 
approved  by  the  commissioner.  Tbe  language 
of  Instructiott  No.  16,  however,  la: 

'Ton  are  instmcted  that,  if  you  find  ffom 
the  evidence  that  these  usages  and  customs 
were  approved  and  indorsed  by  the  live  stock 
commissioner,  then  yon  would  be  justified  in 
finding  any  acts  of  the  defendant  in  accordance 
therewith  to  be  proper  and  skillful,  and  not 
negligent.  But,  on  the  other  hand,  if  you  do 
not  find  such  usages  and  customs  were  ap- 
proved and  indorsed  by  the  sanitary  eommrs- 
sioner,  but  that  they  were  merely  usages  and 
customs  that  had  grown  up  in  the  yards,  then 
you  may  consider.    •    •    •  •• 

As  a  matter  of  fact  there  was  no  dispute 
that  there  were  such  customs  and  usages  at 
the  stockyards,  and  there  is  none  now;  the 
only  dispute  being  whether  or  not  they  were 
fully  approved  by  the  live  stock  commission- 
er. Hence  the  court  did  not  err  In  referring 
to  the  evidence  on  this  point. 

[1]  Authorities  are  cited  holding  that  us- 
ages and  customs  cannot  be  recognized  when 
contrary  to  statutory  regulation,  as  to  which, 
of  course,  there  can  be  no  dispute.  The  jury 
were  to  determine,  and  what  the  court  want- 
ed them  to  determine  was,  whether  the  part 
taken  by  the  defendant  In  relation  to  these 
boga  was  sucb  as  to  rmder  it  liable  on  ac- 
count of  failure  to  observe  proper  care  and 
proper  skill.  And,  of  course,  tbe  practice 
established  and  a^'oved  by  experts  in  that 
line,  and  by  the  United  States  department  in 
charge  of  such  matters,  was  competent  evi- 
dence as  to  what  constitutes  such  care  and 
akllL  And,  in  addition,  if  such  established 
practice  Is  approved  by  the  state  sanitary 
commissioner,  evidence  thereof  must  neces- 
sarily be  incompetent  It  is  not  a  case  of 
seeking  to  place  a  custom  before  the  law, 
but  simply  the  ordinary  one  of  showing  by 
those  who  know  by  experience  and  qualifica- 
tion what  It  takes  to  constitute  the  required 
care  and  skill. 

We  have  carefully  considered  all  the  ques- 
tions raised  by  the  plaintiff,  but  fiud  no  mate- 
rial error. 

The  judgment  is  affirmed. 

All  the  Justices  oncarrins. 


GOODYEAR  TIRE  &  RUBBER  CO.  V.  HAN- 
OVER STATE  BANK  et  al.     (No.  23810.) 

(Supreme  Court  of  Kansaa.     Nov.  12,  1921. 
On  Behearing,  March  11,  1922.) 

(Svllabiu  by  the  Court.) 

Banks  and  banking  i3=380(8)— Hoidar  of  casli. 

ier's  check  hold  entitled  to  preference  over 

general  creditors. 

Where  a  bank  holding  a  daim  for  collection 

receives  in  payment  thereof  a  check  upon  it- 


self, drawn  by  the  debtor  against  a  sufficient 
deposit,  there  being  enough  cash  on  hand  to 
meet  it,  charges  the  amount  to  him,  and  at- 
tempts to  remit  it  to  the  creditor  by  cashier's 
check,  but  passes  into  the  control  of  a  receiv- 
er before  such  cashier's  check  in  due  coarse 
of  business  is  presented  for  payment,  having 
at  all  times  had  cash  on  hand  in  excess  of 
the  amount .  thereof,  the  creditor  is  entJQed 
to  recover  the  amount  of  his  daim  from  the 
assets  of  the  receivership,  as  a  trust  foad  in 
preference  to  general  creditors. 

Mason  and  Burch,  JJ.,  dissenting. 

Appeal    from    District    Coort,     Shawnee 

County. 

Action  by  the  Goodyear  Tire  &  Eubber 
Company  against  the  Hanover  State  Bank 
and  Dugald  Spence,  its  receiver.  Judgnaait 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Blair  &  Lillard,  of  Topeka,  and  B.  Ik  Ha- 
vering, of  Marysville^  for  appellant. 

Wheeler,  Brewster  &  Hunt,  of  Topeka,  for 
appellees. 

MASON,  J.  The  Goodyear  Tire  &  Bubber 
Company,  of  Akron,  Ohio,  held  a  trade  ac- 
ceptance— ^in  ^ect  a  draft — ^for  $1,864.50,  on 
Poell  Bros.,  of  Hanover,  Kan.,  whi<di  was 
sent  for  collection  to  the  Hanover  State  Bank, 
of  that  place.  On  May  13,  1920,  the  bank 
presented  the  draft  to  Poell  Bros.,  who  gave 
in  exchange  for  It  their  chedc  upon  the  bank, 
where  they  carried  a  checking  acount  suffi- 
cient to  meet  it,  the  bank  havhig  more  than 
enough  cash  on  hand  for  the  parpoae:  The 
chedc  was  at  once  charged  to  the  account  of 
Poell  Bros.,  and  the  bank  mailed  its  cashier's 
check  for  the  amount  to  a  bank  in  Chicago 
through  which  the  collection  had  beoi  rec^v- 
ed.  On  May  17, 1920,  and  before  the  cadiier's 
check  in  the  usual  course  of  business  had 
been  presented  to  the  Hanover  State  Bank 
for  payment,  that  bank  was  dosed,  being 
taken  charge  of  by  Dugald  Spence,  a  deputy 
bank  commissioner,  who  was  afterwards  ap- 
pointed receiver.  The  rubber  company 
brought  this  action  against  the  Hanover 
State  Bank  and  Its  receiver,  asking  that  the 
receiver  be  adjudged  to  hold  the  amount  of 
such  draft  (less  a  remittance  diarge)  in  trust 
for  it,  and  that  its  claim  be  given  preference 
over  those  of  ordinary  creditors.  On  an  agreed 
statement  of  facts  judgment  was  rendered 
declaring  it  to  be  a  general  creditor  only, 
and  it  appeals. 

The  parties  agree  upon  the  teat  by  which 
the  matter  is  to  be  determined:  In  order  for 
the  plaintiff  to  have  a  preferred  claim  upon 
the  estate  in  the  hands  of  the  receiver,  it 
must  appear  that  the  proceeds  of  tbe  check  in 
some  form  reached  his  hands,  and  that  the 
assets  brought  under  his  control  were  larger 
by  that  amount  than  they  would  otherwise 
have  been.   While  there  has  been  much  differ- 
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^ce  of  jadldal  opinion  on  the  aabject,  some 
of  which  stlU  remains,  that  is  now  the  general- 
ly accepted  view  (3  R.  G.  L.  638 ;  26  R.  O.  L. 
1355,  1356;  notes,  L.  R.  A.  1916C,  21,  Jj.  B. 
A.  1917F,  603),  and  the  one  adopted  in  this 
state  an  vestment  Co.  v.  Bank,  08  Kan.  412, 
158  Paa  68,  L.  R.  A.  igi6F,  822,  and  cases 
there  cited).  The  present  controversy  turns 
upon  the  application  to  be  made  of  that  test. 

When  the  bank  was  closed  it  had  $6,971.95 
in  cash,  and  its  books  showed  $54,444.58  in 
sight  exchange,  the  actual  amount  being  less 
than  that,  but  in  excess  of  50  per  cent,  of 
it.  If  Poell  Bros.,  instead  of  paying  the 
draft  npon  them  by  check,  had  used  currency 
for  the  purpose,  there  can  be  no  doubt  that 
the  receiver  would  hold  the  amount  in  trust 
for  the  plaintiff,  for  the  total  of  cash,  or  its 
equivalent,  which  came  into  his  hands  would 
necessarily,  or  at  all  events  presumptively, 
bave  been  that  much  larger  by  reason  of  such 
payment.  The  court  is  of  the  opinion  that 
the  rule  applies  that,  where  a  payment  to  a 
banlt  is  made  by  a  check  drawn  thereon,  the 
result  is  the  same  as  though  the  depositor 
bad  presented  his  check,  received  the  money 
over  the  counter,  and  then  used  it  in  making 
the  payment.  That  rule  has  often  been  an- 
nounced. Washbon  v.  Bank,  87  Kan.  698, 
125  Pac.  17;  2  Morse  on- Banks  and  Banking 
(5tta  Ed.)  i  451,  and  cases  cited  in  note.  In 
Bank  v.  Bank,  62  Kan.  788,  64  Pac.  634,  a 
situation  was  presented  having  at  least  some 
analogy  to  that  now  under  consideration. 
There  a  bank  which  soon  after  failed 
held  for  collection  a  check  on  another  bank 
in  the  same  town,  which  it  used  In  effecting 
the  dally  clearing  between  the  two  banks, 
paying  the  difference  ia  cash.  The  owner  of 
the  check  sued  to  have  his  claim  given  a 
preference.  The  receiver  urged  that  the  fail- 
ing bank  had  used  the  check  merely  to  pay 
its  indebtedness,  and  therefore  the  estate  to 
be  administered  had  not  been  increased.  His 
contention  was  denied,  the  court  holding  that 
the  transaction  involved  what  was  In  effect 
the  collection  of  the  check  In  cash. 

The  court  is  also  of  the  opinion  that  the  ef- 
fect of  Poell  Bros,  giving  the  bank  their  check 
in  exchange  for  the  draft  upon  them  was  the 
same  as  though  they  had  drawn  out  the  mon- 
ey at  some  other  time  and  for  some  other 
purpose,  but  had  used  it  for  paying  the  claim 
against  them.  It  follows  from  these  views 
that  the  money  belonging  to  the  plaintiff 
must  be  regarded  as  having  passed  into  the 
hands  of  the  receiver,  increasing  by  that 
amount  the  assets  to  be  administered  by  him, 
and  that  the  plaintiff  is  entitled  to  reclaim 
it  as  a  trust  fund. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  plaintiff,  giving  it  preference 
over  general  creditors. 

JOHNSTON,  C.  J.,  and  PORTER,  WEST, 
MARSHALL,  and  DAWSON,  JX,  concurring. 
201P.-63 


MASON,  J.  (dissenting).  It  is  of  coarse 
ordinarily  true  that  the  effect  of  making  a 
payment  to  a  bank  by  a  check  drawn  upon  it 
is  the  same  as  though  the  money  had  been 
physically  ddivered  by  the  bank  when  the 
check  was  presented  and  then  returned  to 
it.  Possibly  that  is  always  true  when  such 
a  conception  of  the  transaction  is  necessary 
to  protect  the  rights  of  the  person  making  the 
payment  Bat  I  do  not  think  that  rale  is 
ai^licable  to  the  present  situation,  nor  do  I 
think.  If  applied,  it  should  warrant  a  judg- 
ment for  the  plaintiff.  In  my  view  the  de- 
cision of  the  case  should  be  controlled  by 
these  considerations:  Money  which  is  receiv- 
ed by  a  ba'nk  6U9  a  collecting  agent  may  be 
reclaimed  by  the  principal  from  a  receiver  as 
a  trust  fund  if  by  reason  of  it  the  assets 
to  be  distributed  are  that  much  larger  than 
they  would  otherwise  have  been;  the  fact 
that  the  liabilities  of  the  bank  may  have 
been  diminished  by  the  amount  does  not  an- 
swer the  purpose,  for  the  liabilities  of  an 
Insolvent  corporation  are  not  equivalent  to 
cash.  A  sufficient  reason  for  this  distinction 
is  that,  if  the  money  belonging  to  some  one 
else  gets  into  the  bank,  and  so  augments  by 
that  amount  the  assets  to  be  distributed 
among  creditors,  no  one  is  injured  by  the  epi- 
sode if  the  money  is  restored  to  the  owner ; 
each  creditor  is  just  as  well  off  as  though 
the  transaction  had  never  taken  place.  But 
if  the  money  has  merely  gone  to  the  payment 
in  full  of  a  debt  of  the  bank  each  other  credi- 
tor will  suffer  more  or  less,  according  to 
the  degree  of  disparity  between  the  assets 
and  liabilities.  Investment  Ca  v.  Bank,  98 
Kan.  412,  416,  158  Pac.  68,  L.  R.  A.  1916F, 
822. 

In  the  present  case,  the  assets  that  passed 
into  the  hands  of  the  receiver  were  no  larger 
than  if  the  plaintiff  had  had  no  relations 
with  the  bank.  The  bank  as  the  plaintifTs 
agent  held  for  collection  the  draft  against 
Poell  Bros.  Poell  Bros,  drew  their  check  on 
the  bank  for  the  amount,  and  exchanged  it 
for  the  draft  At  the  same  Instant,  and  by 
the  same  act,  the  bank's  indebtedness  to  Po- 
ell Bros,  was  reduced,  and  an  obligation  to 
the  plaintiff  for  a  like  amount  was  created. 
The  bank  had  exchanged  one  creditor  for 
another.  Its  assets  were  in  no  way  in- 
creased. It  had  enough  cash  on  hand  to  iwy 
the  check  if  that  had  been  demanded,  but  the 
business  could  and  doubtless  would  have  been 
done  in  precisely  the  same  way  if  it  had  hai? 
no  currency  available  but  only  exchange — de- 
posits in  other  banks.  No  change  of  the  ex- 
isting condition  was  contemplated  except  to 
transfer  a  credit  from  Poell  Bros,  to  the  plain- 
tiff. Such  theoretical  withdrawal  of  money 
from  the  bank  as  may  be  conceived  as  taking 
place  was  solely  by  reason  of  the  presenta- 
ti<m  of  the  draft  and  for  the  purpose  of  meet- 
ing it.  The  theory  of  an  increase  in  asseta 
can  be  given  effect  only  by  changing  th« 
transaction — ^by   regarding  an   arrangemeuM 
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(or  tbe  transfer  from  one  person  to  another 
of  money  the  bank  was  already  holding  as 
the  bringing  of  new  money  to  it ;  by  separat- 
ing what  did  take  place  into  two  acts  which 
might  have  taken  place,  and  treating  them  as 
independent  of  each  other. 

The  case  of  Bank  y.  Bank,  62  Kan.  788, 
84  Pac.  634,  is  readily  distinguishable.  There 
the  First  State  Bank  of  Marion  held  for  col- 
lection a  check  for  $1,400  on  another  bank  In 
the  same  town.  In  Its  dally  clearing  with 
tbe  other  bank  it  turned  in  this  check  with 
other  items.  The  clearing  showed  a  balance 
against  the  First  State  Bank  of  $615.58, 
which  It  paid  in  cash — that  is  (the  settlement 
being  made. at  the  other  bank),  by  its  cash- 
ier's check,  which  was  paid  the  same  day. 
If  it  had  not  held  the  check  for  $1,400,  the 
balance  against  it  would  have  been  $2,016.68, 
and  it  would  have  paid  ont  in  cash  this 
amount  instead  of  $615.58.  So  that  its  assets 
when  the  receiver  took  charge  were  $1,400 
larger  than  they  would  have  been  If  It  had 
not  held  and  collected  the  check  for  that 
amount 

BURCH,  J.,  Joins  la  the  dissent 

On  Rehearing. 

PEIR  ODBIAM.  No  change  of  opinion 
having  taken  place  In  consequence  of  the  re- 
hearing, the  deci8l«»  of  reversal  already 
m«d«  ia  adhered  ta 


KESL  et  al.  V.  HANOVER  STATE  BANK  et 
al.     (No.  23570.) 

(Supreme  Court  of  E^ansas.     Nov.  12,  1^1. 
On  Rehearing,  March  11,  1922.) 

(SyUahua  Iv  t\»  Court.) 

1.  Baaks  aad  baaking  «=>80(8)— Check  oa  ans- 
pended  bank  held  a  preferred  elaim. 

Where  a  check  of  one  having  a  checking 
account  large  enough  to  cover  it  ia  sent  by 
mail  for  collection  to  the  bank  on  which  it  ia 
dravn,  which  has  at  the  time  of  its  receipt 
and  at  all  times  thereafter,  sufficient  cash  to 
meet  it,  and  the  bank  charges  it  to  the  drawer 
and  at  once  mails  to  the  owners  a  draft  for 
the  amount  payment  of  which  ia  prevented  by 
the  bank  commissioner  taking  charge  of  the 
bank  issuing  it  before  it  could  be  presented  in 
due  course  of  business,  the  owners  of  the 
check  have  a  preferred  daim  for  its  amount 
against  the  assets  of  the  suspended  bank. 

2.  Baaks  aad  baakiag  «=>80(8)^Jadtme«t  In 
favor  o<  pays*  of  ehack  oa  saspaadad  feaak 
bold  prapar. 

In  an  action  brought  by  the  payees  of  the 
chedi  in  the  drcumstances  set  out  ia  the  fore- 
going paragraph,  it  ia  held  that  no  gronnd  for 
the  reversal  of  a  judgment  for  the  plaintiEs  is 
shown  by  the  manner  in  which  they  deposited 


the  check  in  a  bank  through  which  it  reached 
the   drawee. 

Mason  end  Burch,  JJ.,  dissenting  in  part 

Appeal  from  District  Court  Washingtw 
County. 

Action  by  John  Kesl  and  others,  ccqiart- 
ners  as  Kesl  Bros.,  against  the  Hanover  State 
Bank  and  Dugald  Spence,  as  Special  Deputy 
Bank  Commissioner,  afterwards  substituted 
as  defendant  In  the  capacity  of  receiver. 
Judgment  for  plaintiffs,  and  the  receiver  ap- 
peals.   Affirmed. 

Wheeler,  Brewster  &  Hunt  of  Toptica,  for 
appellant. 
N.  J.  Ward,  of  Belleville,  for  apptilees. 

MASON,  J.  This  ia  a  companion  case  to 
the  Goodyear  Tire  &  Rubber  Co.  ▼.  Hanover 
state  Bank  et  al.,  204  Pac.  982,  which  has 
Just  been  decided.  It  grows  ont  of  tbe  same 
bank  failure,  and  Involves  a  similar  question. 
Here  John  Keel  and  his  two  brothers,  doing 
business  at  Cuba,  Kan.,  under  tbe  name  of 
Keel  Bros.,  received  in  tbe  course  of  bastneaa 
three  checks  drawn  upon  the  Hanover  State 
Bank  by  William  Doebele  (doing  bnalnesw  as 
the  Standard  Produce  Company)  for  $487.20, 
$6.S4,  and  $612.90.'  These  cbedta  w««  de- 
posited by  Kesl  Bros,  in  a  bank  at  Cuba, 
which  forwarded  them  for  collection  to  a 
bank  at  St  Joseph,  whldi  fbrwaxded  them 
for  collection  to  a  bank  at  Kansas  CSty,  which 
sent  them  to  the  Hanover  State  Bank,  with 
directions  to  collect  and  remit  One  of  the 
checks  was  receired  by  the  Hanover  State 
Bank  on  May  12,  1920,  and  tbe  other  two  the 
next  day,  when  all  of  tbem  were  charged  to 
Doebele's  account  and  drafts  covering  the 
amount  drawn  against  an  Atchison  bank  in 
whidt  the  Hanover  bank  had  funds,  were 
8«it  to  the  Kansas  City  bank.  On  May  17, 
before  these  drafts  could  be  collected  tn  due 
coarse  of  business,  the  Hanover  State  Bank 
was  closed,  possession  being  takra  by  Dogald 
Spence,  a  deputy  bank  commissioner,  who 
was  afterwards  appointed  receiver.  At  the 
time  tbe  checks  were  presented  Doebele 
had  a  che<Hng  account  for  more  than  tb^r 
aggregate,  although  he  was  indebted  to  tbe 
bank  in  a  larger  sum  upon  a  note.  The  bank 
bad  cash  on  hand  in  excess  of  the  amount  at 
the  checks  at  all  times,  besides  considerable 
sight  exchange.  Kesl  Bros,  brought  this  ac- 
tion against  tbe  bank  and  its  rectivw.  asking 
to  be  paid  In  full  out  of  the  assets  on  tbe 
ground  of  their  claim  being  a  preferred  one 
on  the  trust  fund  theory.  They  w^e  giveo 
Judgment  In  accordance  with  thrir  prayer, 
and  the  receiver  appeals. 

[1]  1.  In   line  with  tbe  reasoning   in    the 

Goodyear  Tire  &  Rubber  Company  Caae,  tha 

court  concludes  that  tbe  transaction  coacem- 

\  Ing  the  collection  of  tbe  d>ecks  »»»*n»«g«m  to 
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the  plaintiffti  bad  the  same  effect  as  tbongh  made  for  ooUectkm.  Moreover  tbe  petition 
tb«  Hanorer  State  Bank,  in  its  capacity  as  alleged  that  the  checks  were  deposited  with 
agent  for  the  plaintUCs,  had  presented  the  the  Cuba  bank  for  collection,  which  may  be 
checks  to  Itadf  in  its  capacity  as  drawee  for  regarded  as  an  inferential  allegation  of  the 
payment,  received  for  them  the  actual  money  ,  bank's  agency  for  the  plaintiffs.  Such  agen- 
for  which  they  called,  and  then,  with  this  cy  was  not  denied  nnder  oath.  We  see  noth- 
mmey,  bought  the  drafts  which  were  issued ,  ing  substantial  in  the  contentiwi  regarding 
■and  started  on  the  way  to  the  plaintiffs  by  \  the  character  of  the  deposit — at  least  noth- 
the  channel  through  which  the  checks  had '  ing  to  require  a  reversal. 
come;  that  the.  situation  is  the  same  in  snb-       The  Judgment  is  affirmed. 

stance  as  though  the  drafts  had  been  bought       ,^„„„,«r^»,   ^    ,         .  „^ 

and  paid  for  with  money  of  the  pUintiffs  ^fO^^??^?^'  ^-  ^-  '^^  POBTEB.  WEST, 
procured  In  any  other  way.  the  circumstance  I  ^^^SHALL,  and  DAWSON,  JJ.,  concur- 
that  It  had  been  withdrawn  from  the  bank  ^^^- 


on  Doebele^s  check  for  this  puriwee  not  af- 
fecting the  legal  rights  of  the  parties. 


MASON,  J.  (dissenting.     For  reasons  In- 
dicated in  the  dissenting  opinion  in  the  Good- 


This  view  reouirea  the  heading  that  the  year  Tire  &  Rubber  Company  Case,  I  dissent 
plaintiffs  are  enUtled  to  payment  in  f uU  out .  from  the  first  paragraph  of  the  syllabus  and 
of  the  assets  in  the  hands  of  the  receiver,  as-  ^ 
suming  of  course),  as  seems  to  be  conceded, 
that  there  are  not  enough  similar  claims  to 


exhaust  the  fund  and  require  a  prorating. 
[2]  2.  Tbe  receiver,  however,  contends  that 
the  plaintiffs  should  not  recover  because  th^ 
deposited  the  checks  in  the  Cuba  bank  as  cash 
items,  and  uot  for  collection.  The  passbook 
in  whl(di  the  deposits  were  entered  contained 
this  notation: 

"For  drafts  and  checks  credited  or  taken 
as  collection,  tliis  bank  acts  only  as  agent, 
and  assumes  no  liability  on  them,  nor  on  drafts 
received  in  payment  of  them." 

Tbe  plaintiffs  Interpret  the  quoted  vvords 
as  though  they  read: 

"For  drafts  and  cheeks  credited  as  cash  or 
taken  as  collection,  this  bank  acts  only  as 
agent." 

The  defendants  Interpret  them  as  though 
they  read: 

"For  drafts  and  checks  credited  as  collection 
or  taken  as  collection,  tills  bank  acts  only  as 
agent" 

The  plaintiffs'  Interpretation  seems  at  least 
as  plausible  as  that  of  the  defendants,  but 
the  matter  does  not  appear  to  be  important 
Each  succeeding  bank  in  the  series  through 
which  the  checks  reached  tbe  Hanover  bank 
received  them  for  collection.  If  the  Cuba 
bank  became  and  remains  the  owner  of  the 
checks,  then  technically  it,  and  not  the  plain- 
tiffs, has  a  preferred  claim  against  the  re- 
ceiver. Nothing  has  been  suggested  to  indi- 
cate that  it  makes  any  difference  to  the  de- 
fendants whether  the  claim  is  asserted  by 
the  plaintiffs  or  the  Cuba  bank.  The  plain- 
tiffs are  the  ultimate  parties  in  interest  in 
any  event,  since,  even  if  they  deposited  the 
checks  as  cash,  they  would  be  answerable  to 
tbe  Cuba  bank  If,  through  no  fault  of  its  own. 
It  did  not  receive  the  amount  they  called  for. 
l%e  agreed  statement  seems  to  Indicate  a 
practice  to  treat  deposits  of  like  character  aa 


the  corresponding  part  of  tbe  opinion. 
BTJRCH,  X,  Joins  in  the  dissent 


On  Rehearing. 

PER  CURIAM.  No  change  of  opinion  hav- 
ing taken  place  in  consequence-  of  the  re- 
hearing, the  decision  of  afflrmance  already 
made  is  adhered  ta 


CUSTER    V.    R0Y8E.      (No.    23167.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

fSvllabua  (y  i*«  Court.) 

1.  EJeotment  <S=3ll((IO)— Jadgmest  should  b« 
entered  on  verdiet  for  plalntlfT  as  retnrnsd, 
or  verdlot  should  bo  sot  aside  and  now  trial 
granted. 

In  an  action  for  the  recovery  of  real  prop- 
erty and  for  tbe  recovery  of  damages  sustained 
by  its  wrongful  detention,  where  the  jury  re- 
turns a  verdict  in  favor  of  the  plaintiff  for  the 
possession  of  tbe  property  and  for  the  amount 
of  damages  sustained  by  him  by  reason  of  its 
wrongful  detention,  judgment  should  be  ren- 
dered on  the  verdict  of  the  jury  as  it  is  re- 
turoed;  or,  if  the  verdict  does  not  meet  the 
approval  of  the  court,  the  verdict  should  be 
set  aside,  and  a  new  trial  should  be  granted. 

2.  Appeal  and  error  «=9438— Hearing  addi- 
tional evidence  and  making  additional  flndlngt 
after  appeal  from  Judgment  on  verdict  and 
giving  of  supersedeas  bond  Is  error. 

In  such  an  action  as  is  described  in  tbe 
first  paragraph  of  this  syllabus,  it  is  error  for 
the  court  to  hear  additional  evidence  and  make 
an  additional  finding  of  fact  and  an  additional 
order  after  an  appeal  has  been  taken  from  the 
judgment  entered  on  the  verdict  and  a  super- 
sedeas bond  has  been  given. 

3.  Judgment  «=»25l(l>,  2S5— It  Is  error  to 
render  Judgment  for  defsndant  as  to  taxes 
paid,  where  such  matter  was  not  in  bane. 

In  such  an  action  as  is  described  in  tbe 
first  paragraph  of  this  syllabus,  it  is  error  for 
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the  cotirt  to  render  Judgment  in  faror  of  the 
defendant  for  taxes  paid  by  him,  where  no  issue 
is  made  by  the  pleadings  concerning  taxes  and 
no  evidence  is  introduced  before  the  jury  to 
show  their  payment. 

4.  EJectmeRt  <S=>84(2)— Admission  of  option 
contract  showing  equitable  intorest  held 
proper  under  pleadings. 

The  option  contract  was  properly  admitted 
in  evidence. 

5.  Vendor  and  purchaser  «=s»l8(3)— Letter  held 
admissible  as  acceptance  of  plaintiff's  option 
to  purchase. 

The  letter  set  out  in  the  opinion  constituted 
an  acceptance  of  the  option  contract  for  the 
sale  of  real  property. 

6.  Vendor  and  purchaser  <8=»2I2— 1»  purchas- 
er's action  against  subsequent  grantee  of 
vendor  to  recover  land,  held, -that  latter  oould 
not  sot  up  oontract  provision  for  liquidated 
damages  as  defense. 

A  contract  for  the  sale  of  real  property 
provided  for  liquidated  damages  if  the  seller 
should  fail  to  give  good  titie.  He.  afterward 
conveyed  to  another  person.  In  an  action  by 
the  contracting  purchaser  to  recover  the  land 
and  damages  for  its  wrongful  detention,  the 
subsequent  grantee  as  defendant  cannot  set 
up  the  provision  for  liquidated  damages  as  a 
defense. 

7.  Exeootton  «=»459— Execution  creditor  not 
liable  for  sheriff's  levying  on  stranger's  prop- 
erty without  authority. 

An  execution  creditor  is  not  liable  for  the 
act  of  a  sheriff  in  levying  an  execution  on 
property  of  a  stranger  to  the  action  and  in 
selling  that  property  under  tte  execution, 
where  the  sheriff  acts  on  his  own  responslbiUtr 
without  any  direction  from  the  execution  credi- 
tor. 

Appeal  from  District  Court,  HaskeU 
County. 

Action  by  Bessie  Custer  against  B.  K. 
Royse  for  "possession  of  real  property  and 
damages  for  wrongful  detention  and  for 
conversion  of  personal  property.  Judgment 
for  plaintiff,  and  both  parties  appeal.  Trial 
court  directed  to  render  judgment  on  the 
verdict  for  plalntilT  for  possession  of  the 
land  and  for  damages  for  wrongful  detention 
and  in  favor  of  defendant  on  cause  of  ao 
tion  for  wrongful  taldng  of  personal  prop- 
erty. 

John  W.  Davis,  of  Greensburg,  for  appel- 
lant and  appellee.  ^  „     »      -  Tir«* 

Madison  &  Van  Riper  and  Scales  &  wat- 
klns,  aU  of  Dodge  City,  for  appellee  and  ap- 
pellant 

MARSHALIi,  J.  In  this  action,  the  plain- 
tiff seeks  to  recover  Oie  possession  of  real 
property,  damages  for  Its  wrongful  deten- 
tion, and  damages  for  the  wrongful  conver- 
sion of  personal  property.  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the 


possession  of  the  land,  tot  $500,  damages  for 
its  wrongful  detention,  and  for  $113.32,  dam- 
ages for  the  wrongful  taking  of  personal 
property.  Judgment  was  also  rendeiled  that, 
before  the  plaintiff  should  be  let  into  pos- 
session of  the  land,  she  should  pay  iat» 
court,  for  the  benefit  of  defendant,  the  sun* 
of  $1,722.12,  together  with  interest  thereon, 
of  which  $76.44  was  for  taxes  on  the  land 
paid  by  the  defendant  and  the  remainder 
was  the  balance  of  the  price  that  the  plain- 
tiff had  agreed  to  pay  for  the  land.  Both 
sides  appeal. 

On  May  1,  1915,  G.  L.  Baker,  then  the  own- 
er of  the  land,  entered  Into  an  optional  con- 
tract with  W.  A.  Custer,  the  husband  of  the 
plaintiff,  which  contract  contained  the  fol- 
lowing provisions: 

"First  parties  hereby  agree  to  sell  said  real 
estate  as  described  in  article  1,  for  the  sum 
of  eighteen  hundred  doUars  ($1,800.00),  and 
hereby  give  second  party  an  option  on  said 
real  estate  for  the  sum  of  one  dollar  ($1.00), 
and  for  a  term  of  three  months. 

"It  is  also  agreed  that  said  one  dollar  ($1.00) 
option  money  shall  become  a  part  of  the  pur- 
chase price,  provided  second  party  shall  make 
the  purchase  by  or  before  the  expiration  of 
this  option.  First  parties  agree  to  accept  pay- 
ment for  same  on  the  following  terms:  Caah 
out  of  which  the  judgment  and  taxes  are  to 
be  paid  or  any  lien  against  land,  and  first  par- 
ties agree  that  they  will  deUver  a  general 
warranty  deed  to  W.  A.  Custer  of  Haskell 
county,  and  an  abstract  showing  good  and  suffi- 
cient tide,  or  to  any  bank  named  by  second 
parties,  and  that  deed  shall  convey  real  estate 
as  described  in  article  1,  subject  to  incum- 
brance as  named  therein,  to  second  party,  or 
that  the  deed  shall  be  made  to  any  party  or 
parties  as  may  be  directed  by  the  second  party 

hereto.  ,  .....  ^. 

"It  is  agreed  by  both  parties  hereto  that  the 
liquidated  damages  upon  failure  of  first  parties 
to  deliver  good  and  sufficient  title  or  otherwise 
fail  in  this  contract,  shaU  be  two  hundred  dol- 
lars ($200.00),  and  shall  be  due  and  payable 
at  the  time  of  such  failure  or  within  a  reason- 
able time  thereafter.  It  is  understood  that 
time  is  the  essence  of  this  conti-act." 

On  June  29, 1915,  W.  A.  Custer  wrote  O.  li. 
Baker  as  follows: 

"I  have  sold  your  land  aa  per  your  contract 
to  me  $1,800  net  to  you.  You  can  have  ab- 
stract made  if  you  don't  have  one,  but  suppose 
you  have  one  with  the  mortgage.  Advise  me  as 
this  one  could  be  procured  and  brought  up  to 
date.  I  am  taking  contract  and  will  take  $200 
boniis  money  which  would  %  come  to  you  if 
party  tails  to  com  cros.  Advise  me  as  to  ab- 
stract and  so  forth." 


On  July  5,  1916,  O.  h.  Baker  executed  and 
delivered  a  warranty  deed  conveying  the  land 
to  E.  O.  Luther,  who  had  on  July  2,  1915. 
agreed  to  sell  the  land  to  the  def«idaiit.  On 
July  28,  1915,  E.  O.  Luther  executed  a  war- 
ranty deed  conveying  the  land  to  the  defend- 
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ant  On  December  16, 191B,  6.  !<.  Baker  and 
wife  executed  and  delivered  a  warranty  deed 
to  the  plaintiff  conveying  the  land  to  her. 
J.  A.  Kephart  was  In  possession  of  the  land 
as  the  tenant  of  the  plaintiff  on  July  2,  1915, 
aurl  had  been  for  some  time  prior  thereto, 
and  was  for  a  long  time  thereafter.  Neither 
Luther  nor  Hoyse  made  any  inquiry  of  Kep- 
hart or  the  plaintiff  concerning  any  adverse 
title  or  Interest  in  the  land.  J.  A.  Kephart, 
in  an  action  of  forcible  detention  commenced 
against  him  and  W.  A.  Custer  by  the  defend- 
ant, was  dispossessed  of  the  land,  and  the 
defendant  was  put  in  the  possession  thereof. 
Under  an  execution  issued  under  the  Judg- 
ment in  that  action,  the  sheriff  levied  on  and 
sold  the  plaintiff's  kaffir  com  and  mile  maize, 
then  on  the  land.  The  action  was  tried  by 
a  Jury,  which  returned  two  verdicts  in  favor 
of  the  plaintiff,  one  for  the  possession  of  the 
land  and  $500  damages  for  its  wrongful  de- 
tention, and  the  other  for  $113.32,  damages 
for  the  wrong^ful  taking  of  the  i)ersonal  proxh 


defendant's  motion  for  new  trial  was  over- 
ruled February  23, 1920.  The  rjalntlfl's  com- 
plaint is  that  Instead  of  rendering  Judgment 
in  accordance  with  the  verdicts,  the  court 
added  the  condition  that  t>efore  the  plaintiff 
should'  be  let  into  the  possession  of  the  land, 
she  must  pay  what  remained  of  the  purchase 
price  with  interest  thereon  and  taxes  after 
deducting  the  damages  that  she  had  sus- 
tained by  reason  of  the  wrongful  detention 
of  the  property  by  the  defendant  and  by  rea- 
son of  the  wrongful  conversion  of  the  per- 
sonal property  taken  on  execution.  On  the 
trial,  the  plaintiff  offered  to  pay  the  full  pur- 
chase price  tor  the  land  whenever  she  was 
furnished  an  abstract  showing  a  merchant- 
able title,  and  after  some  discussion  of  the 
offer,  the  plaintiff  stated: 

"We  are  tendering  $1,790,  less  whatever  pay- 
ments have  been  made,  after  the  judgments 
have  been  taken  out,  after  all  taxes  and  costs 
have  been  paid  and  all  incumbrances  removed. 
In  other  words,  we  are  willing  to  pay  and  we 


erty.     Special  questions  were  answered  by    offer  to  pay  for  this  land  the  full  purchase  price 


the  Jury,  as  follows : 

"Did  the  pUdntiff  Bessie  Coster  on  or  about 
the  19th  day  of  Jnne,  1915,  agree  with  W.  A. 
Caster  to  purchase  said  land  for  $1,800  under 
the  terms  of  said  optional  contract?  Answer: 
Yes. 

"Did  plaintiff  Bessie  Custer  pay  the  sum  of 
$1.00  as  part  payment  for  said  land?  Answer: 
Yes. 

"Did  George  L.  Baker  furnish  to  plaintiff  or 
to  TV.  A.  Caster  an  abstract  of  title  showing 
good  title  in  himself?    Answer:   No. 

"Was  the  plaintiff  Bessie  Caster  ready,  able, 
and  willing  to  pay  the  balance  of  the  purchase 
price  at  such  time  as  George  L.  Baker  should 
present  her  an  abstract  showing  good  title  in 
him?    Answer:  Yes. 

"Did  Mrs.  Cnster  make  any  improvements 
on  the  land  after  she  had  agreed  to  take  the 
land  under  the  option  contract  in  question? 
Answer:    Yes. 

"Did  E.  O.  Luther  before  taking  his  deed 
from  Baker  go  to  J.  A.  Kephart  or  Mrs. 
Custer  and  make  any  inquiry  concerning  the 
title  or  as  to  what  right  Kephart  was  using 
and  occupying  the  land?    Answer:    No. 

"Did  B.  R,  Royse  before  purchasing  the  land 
from  Luther  go  to  J.  A.  Kephart  or  Mrs.  Cus- 
ter and  make  any  inquiry  in  regard  to  the  title 
or  by  what  right  Kephart  was  occupying  the 
land?     Answer:    No. 

"If  Luther  and  Boyse  or  either  of  them  had 
gone  to  the  land  before  purchasing  and  had 
made  inquiry  of  J.  A.  Kephart  concerning  his 
occupancy  of  the  land,  would  they  have  learned 
from  Kephart  that  Mrs.  Custer  claimed  to 
have  bought  the  land  under  the  optional  con- 
tract?   Answer:    Yes." 

[1]  1.  Tbe  plaintiff  argoes  that  "the  court 
erred  in  refusing  to  render  Judgment  on  the 
verdict  of  the  Jury,"  and  that  "the  court  erred 
In  rendering  Judgment  for  a  different  amount 
than  that  fixed  by  the  verdict"  The  ver- 
dicts were  rendered  November  1,  1919,  and 
Judgm«it  was  rendered  April  6,  1920.    The 


under  this  option  contract  whenever  we  get 
title  to  it  but  we  refuse  to  pay  it  unless  this 
deed  to  Mr.  Luther  and  Mr.  Royse  is  canceled 
—removed  from  the  records  of  Haskell  county. 
We  don't  intend  to  pay  our  money  over  whil* 
those  deeds  incnmber  the  record  to  this  land." 

The  tender  was  not  accepted;  Its  condi- 
tions were  not  complied  with;  but  the  major 
part  of  tbe  Judgment  seems  to  have  been 
based  on  it 

One  part  of  the  action  was  for  the  recov- 
ery of  real  property  and  the  other  part  was 
for  the  recovery  of  damages.  In  both,  a  Jury 
trial  was  a  matter  of  right  Civ.  Code,  f 
279  (Gen.  St.  1915,  |  7179).  There  was  a 
Jury  trial.  It  was  necessary  that  all  the 
issues  made  by  the  pleadings  and  evidence 
be  submitted  to  the  Jury  under  proper  in- 
structions. The  Jury  ascertained  the  facts, 
applied  to  them  the  instructions  given,  and 
returned  verdicts  accordingly.  If  those  ver- 
dicts were  supported  by  evidence,  Judgin«it 
should  have  been  rendered  on  them. 

The  plaintiff  had  not  paid  for  the  land; 
she  owed  Baker  for  it ;  she  did  not  owe  the 
defendant.  The  warranty  deeds  from  Baker 
to  the  defendant  did  not  transfer  to  him  the 
right  to  collect  the  purchase  money  from 
the  plaintiff  if  the  defendant's  title  failed 
on  account  of  the  prior  rights  of  the  plain- 
tiff. The  defendant  must  look  to  the  war- 
ranties contained  in  the  deeds  under  which 
he  holds  for  any  damages  he  may  sustain  by 
reason  of  the  failure  of  his  title. 

Tbe  judgment  as  rendered  most  be  lnt«id- 
ed  to  bar  Baker  from  bis  right  to  reoover 
the  purchase  price  of  tbe  land  from  the 
plaintiff.  Baker  is  not  a  party  to  the  ac- 
tion, and  the  Judgment  cannot  bind  bira.  His 
rights  and  obligations  concerning  the  land 
cannot  be  settled  in  this  action  because  he 
la  not  a  party  to  it     It  is  useless  to  say 
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-that  he  has  no  rli^ta  against  the  idaJntifl  and 
no  oUlgatlons  to  the  defendant  Baker  baa 
both. 

It  waa  error  to  order  die  plaintUf  to  pay 
Uie  purchase  money  into  court  for  the  bene- 
fit of  the  defendant,  and  It  was  «Tor  to  or- 
der that,  onless  the  pardiaae  money  waa 
paid  Into  court  within  15  days,  the  plalntUTs 
rights  to  the  land  shonld  cease  and  deter- 
mine. Unqualified  Judgment  for  the  poaaea- 
-slon  of  the  land  and  for  damages  for  Its 
'wrongful  detmtion  shonld  have  been  ren- 
dered on  the  Terdict  therefor. 

[2]  2.  The  plalntlfl  contends  that— 

"The  court  had  no  power  to  make  additional 
findings  in  the  case,  and  tax  the  coats  to  the 
plaintiff,  on  Angnst  2A,  1920,  after  an  appeal 
bad  been  taken  to  the  Supreme  Court" 

Judgment  was  rendered  April  6, 1920.  The 
appeals  were  taken  April  15,  1920,  and  were 
filed  in  the  Supreme  Court  on  August  27, 
1920.  On  August  24,  1920,  after  notice  to 
the  plalntifl^  the  defendant  presented  an 
application  to  the  Judge  of  the  district  court 
asking  that  the  court  find  that  the  plaintiff 
had  made  default  in  the  payment  of  the  mon- 
ey required  to  be  paid  by  her  under  the 
Judgment  of  April  6,  1020,  and  asking  that 
the  court  retax  the  costs  In  the  action.  On 
that  day,  the  court  on  that  apidicatlon  made 
the  following  finding  and  order: 

"On  motion  of  defendant,  court  finds  that 
no  part  of  money  required  to  be  paid  by  plain- 
tiff has  been  paid,  but  plaintiff  filed  notice  of 
appeal  and  supersedeas  bond  within  15  days 
from  date  of  Judgment  Costs  on  first  cause 
of  action  taxed  to  plaintiff  and  second  cause 
of  action  to  defendant." 

No  sn<4i  finding  or  oriet  shonld  have  been 
made  after  tlie  appeal  waa  takoi  and  super- 
sedeas bond  given. 

[3]  3.  The  plaintiff  argues  that  Judgment 
should  not  have  l>een  rendered  in  fa.Yor  at 
the  defendant  for  $76.44,  taxes  paid  on  the 
land.  No  issue  was  made  by  the  pleadings 
and  no  evidence  was  submitted  to  the  Jury 
concerning  taxes  paid  by  the  defendant  The 
evidence  on  that  subject  was  presented  to 
the  <-ourt  in  the  absence  of  the  iriaintiff,  on 
April  6^  1920,  long  after  the  verdicts  had 
been  returned  and  at  the  time  the  Judgment 
was  finally  entered.  The  plaintiff  sought  to 
recover  damages  for  the  wrongful  detention 
of  the  land  by  the  defendant.  A  verdict  in 
her  favor  was  returned  by  the  Jury  for  the 
damages  sustained  by  her.  If,  on  the  trial, 
evidence  had  been  introduced  concerning  the 
payment  of  taxes,  they  might  have  consti- 
tuted an  offset  against  such  damages;  but 
no  sudi  evidence  was  introduced,  and  it  waa 
Improper  to  consider  that  matter  after  the 
trial  was  over  and  the  verdict  had  been  re- 
turned. 

[4]  4.  The  defendant  complains  of  the  ad- 
mission in  evidence  of  the  contract  between 
6.  Ik  Baker  and  W.  A.  Custer  on  the  ground 


r  Out  it  was  Improper  under  Uie  pleadings. 
The  defendant's  argument  is  Oiat  die  plain- 
ttS's  title  was  an  equitable  one^  and  tlie  Cacts 
on  wUdi  it  was  iMsed  should  have  iieen 
stated.  Section  619  of  the  Code  of  CSvil 
Procedure  (Gen.  St  1915,  i  7GB7),  ia  part 
reads: 

"In  an  action  for  the  reeovery  of  real  prop- 
erty it  shall  be  snflieieiit  if  the  plaintiff  states 
*  *  *  that  he  has  a  legal  or  equitable  estate 
therein.  *  *  *  If  Iris  action  is  iMsed  on  a 
legal  title  it  shall  not  be  necessary  to  state 
how  the  plaintiff's  estate  or  ownership  is  de- 
rived. If  his  daim  is  based  npon  an  equitable 
title,  he  sh^  state  the  facts  upon  which  his 
title  is  based  in  his  petition." 

nie  plaintUTs  petition  alleged  "that  die 
is  the  owner  and  entitled  to  the  immediate 
possession"  of  die  real  property  In  contro- 
versy. The  plaintiff  did  not  state  that  her 
title  was  either  legal  or  equitable.  Slie 
might  have  been  comp^ed  to  state  diat  hK^ 
title  was  one  or  the  other  if  her  petidon  bad 
been  attacked  by  modon  to  make  more  defi- 
nite and  certain.  It  was  not  so  attacked. 
The  defendant  by  falling  to  make  such  an 
atta<^,  waived  his  rig^t  to  eomidain  that  the 
pedUon  did  not  set  out  the  facts  upon  which 
the  plaintiff's  title  was  based  if  her  tide 
was  an  equitable  one.  Mltcli^  v.  Milboan. 
11  Kan.  617 ;  Conaway  ▼.  Oore,  24  Kan.  389: 
Clay  V.  Hlldebrand,  34  I^an.  694,  704,  9  Fac. 
466;  St  U  &  S.  F.  By.  Co.  v.  Snaveley,  47 
Kan.  637,  28  Pac.  615;  Smidi  v.  Smidi.  75 
Kan.  847,  80  Pac:  806. 

[i]  5.  The  defendant  argues  tiiat  die  let- 
ter from  W.  A.  Custer  to  O.  L^  Baker  should 
not  have  been  admitted  in  evidence.  "Rus 
argument  is  based  on  the  ground  that  the 
letter  did  not  amount  to  on  acceptance  of 
the  offer  contained  in  the  contract  between 
G.  Tx  Baker  and  W.  A.  Custer.  Hie  con- 
tract and  the  letter  must  be  laid  side  by 
side  and  examined  for  the  purpose  of  ascer- 
taining whether  or  not  the  letter  did  ac- 
c^t  the  offer  contained  In  the  contract  The 
contract  was  an  offer  to  sell  the  land,  not 
necessarily  to  W.  A.  Custer,  and  to  deed  to 
him  or  to  any  person  to  whom  Custn'  might 
direct  The  letter  waa  a  nodoe  from  Custs 
to  Baker  that  Custer  had  sold  the  land.  The 
defendant's  argument  might  be  good  but  for 
the  provision  In  the  contract  that  the  deed 
shonld  "be  made  to  any  party  or  parties" 
as  W.  A.  Custer  might  direct  This  con- 
templated that  Custer  might  take  the  land 
or  sell  it  to  some  one  else.  The  contract  was 
an  offer  to  sell  the  land  to  Custer  <tt  to  any 
one  that  he  might  sdect 

This  also  disposes  of  the  defendant's  com- 
plaint of  the  refusal  of  the  court  to  give  a 
requested  instruction  that  the  oontinict  did 
not  give  W.  A.  Custer  any  ri^t  or  audiorlty 
to  sell  the  land  to  some  one  else,  and  llte- 
wiae  disposes  of  several  other  matteca  baaed 
on  the  same  facta. 
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[I]  ft.  The  defendant  urges  that  the  con- 
tract proTlded  for  damages  In  the  mun  of 
9200  and  that  plaintiff's  rights  are  limited 
to  the  recovery  of  that  amount  if  O.  U  Baker 
should  fall  to  give  good  and  sufficient  title 
or  otherwise  fall  In  the  performance  of  the 
contract.  That  prorlslon  of  the  contract 
might  be  available  to  G.  L.  Baker  In  an  ac- 
tion by  the  plaintiff  against  him  for  dam- 
ages. However,  that  provision  would  not 
defeat  the  plaintiff's  right  to  compel  specific 
performance  if  the  plaintiff  should  elect  to 
resort  to  that  remedy  rather  than  to  an  ac- 
tion for  damages.  The  deeds  from  Baker  to 
Luther  and  from  Luther  to  Boyse  did  not  at- 
tempt to  assign  Baker's  right  to  recover  the 
purchase  money  under  the  contract  between 
Baker  and  the  plaintiff.  Those  deeds  at- 
tempted to  convey  the  land,  not  contract 
rights.  If  G.  Li  Baker  could  not  have  set  up 
liquidated  damages  In  an  action  by  the  plain- 
tiff to  compel  specific  performance,  the  fact 
that  the  contract  provided  for  liquidated 
damages  cannot  avail  the  defendant.  The 
defendant  states : 

"And  in  this  comiection  we  are  free  to  admit 
that  if  W.  A.  Custer  had  kept  himself  in 
good  standing  under  the  option,  and  bad  not 
allowed  the  agreement  to  'cease  and  determine' 
by  his  own  default,  he  could  have  prevailed  over 
the  claims  of  Boyse." 

[7]  The  defendant  InMsts  that  "the  court 
erred  in  approving'  the  verdict  of  the  Jury 
on  the  second  cause  of  action."  This  con- 
cerned the  kaflir  com  and  milo  maize  .that 
■was  taken  by  the  sheriff  under  an  execution 
in  the  forcible  detention  action.  The  prop- 
erty beIon;:ed  to  the  plaintiff ;  it  was  on  the 
land  In  controversy;  the  sheriff  took  the 
property  under  execution,  whether  or  not  at 
the  direction  of  the  defendant  does  not  ap- 
pear from  the  evidence  abstracted.  The  de- 
fendant insists  that  there  was  no  evidence  to 
show  that  he  directed  or  Induced  the  sheriff 
to  levy  on  the  property,  and  the  abstracts  do 
not  show  any.  23  O.  J.  978,  uses  the  follow- 
ing language: 

"When  -plaintiff  places  his  execution  in  the 
hands  of  an  officer  for  service,  be  is  presumed 
to  intend  that  no  action  shall  be  taken  tbereon- 
der  not  autborixed  by  the  terms  of  the  writ,  and 
he  will  not  be  liable  for  a  wrongful  execution 
of  the  writ  unless  he  ordered  or  directed  the 
officer  or  participated  directly  or  otherwise 
than  by  merely  suing  out  the  process.  But  if  it 
is  shown  that  the  execution  creditor  advised, 
directed,  or  assisted  the  commission  of  the 
unlawful  act,  he  will  be  equally  liable  with  the 
officer  for  the  injury  sustained." 

The  court  Instmcted  the  Jury  tiiat — 

"In  order,  however,  to  make  the  defendant 
liable  to  the  plaintiff  for  such  property  seized 
under  said  execution,  it  is  necessary  that  he  be 
shown  to  have  directed  or  induced  Uie  sheriff  to 
levy  on  this  particular  property." 


If  there  was  no  evidence  to  show  that  the 
defendant  directed  the  sheriff  to  levy  odi 
that  property,  the  question  of  damages  on 
account  of  the  sale  of  it  by  the  sheriff  should' 
not  have  been  submitted  to  the  Jury.  An  In- 
struction was  requested  that  the  Jury  be  di- 
rected to  return  a  verdict  In  favor  of  the- 
defendant  on  that  cause  of  action.  That 
instruction  was  not  given.  As  the  matter 
is  pre.sented  to  this  court.  It  was  error  for 
the  trial  court  to  render  judgment  In  favor 
of  the  plaintiff  for  ?113.32,  damages  for  the 
wrongful  taking  of  the  personal  property. 
The  verdict  of  the  Jury  for  that  sum  was 
separate  frojn  the  verdict  for  the  possession 
of  the  real  property  and  the  damages  for  its 
wrongful  detention  and  responded  to  a  sep- 
arate cause  of  action  stated  in  the  iwtltion. 

The  trial  court  is  directed  to  render  Judg- 
ment according  to  the  verdict  in  favor  of  the 
plaintiff  for  the  possession  of  the  land  and 
for  the  damages  for  Its  wrongful  detention, 
and  to  render  Judgment  In  favor  of  the  de- 
fendant on  the  cause  of  action  for  the  wrong- 
ful taking  of  the  personal  property.  No 
Judgment  shall  be  rendered  concerning  the 
taxes. 

All  the  Justices  concurring. 


KINZER  V.  WYANDOTTE  COUNTY  GAS 
CO.  (N».  23913.) 

(Supreme  Court  of  Kansas.     Feb.   11,   1022. 
Rehearing  Denied  Mardi  17,  1922.) 

(8i/tlalu»  iy  the  Ctmrt.) 
Maatar  ant  servant  «E>4l7(7)~ArMtrator'« 
flndtng  on  qaeatlon  of  compensable  disability 
conoiuslve  In  absence  of  ■nfafmeas  or  ml«- 
conduot. 
Where  a  daim  under  the  Workmen's  Com- 
pensation Act  is   beard  before  an   arbitrator 
appointed  by  the  court,  the  vital  question  In 
controversy  being  wbetlier  the  daimant  is  still 
under  disability,  and  the  arbitrator  upon  suffi- 
cient evidence  deddes  that  he  has  fully  recov- 
ered and  is  merely  simulating  incapacity  for 
work,  such  finding  of  fact  cannot  be  set  aside 
by    the   district   court  without  a   showing  of 
anfairnesB  or  misconduct  on  the  part  of  the 
arbitrator. 

Appeal   from  District   Coort,   Wyandotte 
County. 

.  Application  by  John  H.  Klnzer  to  the  dis- 
trict court  to  appoint  an  arbitrator  to  settle 
his  claim  for  allowance  under  Workmen's 
Compensation  Act.  On  finding  of  no  liability, 
he  brought  this  action  against  his  employer, 
the  Wyandotte  County  Gas  Company,  to  re- 
view the  decision  of  the  arbitrator  and  for  a 
modification  of  the  award.  From  a  Judg- 
ment  for  plaintiff,  'the  defendant  appeals. 
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Judgment  reversed,  and  cause  remanded, 
with  directions  to  render  Judgment  in  accord- 
ance witlk  the  arbitrator's  award. 

A.  L.  Berger,  of  Kansas  City,  Kan.,  and 
Hogsett  &  Boyle,  of  Kansas  City,  Mo.,  for 
appellant. 

It.  O.  Carter,  of  Kansas  City,  Kan.,  for  ap- 
pellee. 

MASON,  J.  Jolm  H.  Kinzer  was  injured 
while  In  the  employ  of  the  Wyandotte  Gas 
Company  by  being  struck  on  the  head  with 
a  hammer.  He  applied  to  the  district  court 
to  appoint  an  arbitrator  to  settle  his  claim 
for  an  allowance  under  the  Workmen's  Com- 
pensation Act  (Gen.  St  1915,  §§  589&-5»42). 
^  An  arbitrator  was  appointed  who  beard  the 
evidence,  'and  on  March  26,  1921,  made 
findings  that  as  a  result  of  his  injury  the 
plaintiff  was  totally  disabled  for  a  period 
of  nine  weeks,  ending  October  5,  1920,  but 
from  that  time  was  fully  r^overed,  and  had 
received  all  the  compensation  to  which  he 
was  entitled — $120  and  the  payment  of  hos- 
pital and  doctor's  fees.  On  April  2,  1921, 
the  plaintiff  brought  this  action  for  a  re- 
view of  the  decision  of  the  arbitrator  and 
a  modification  of  the  award.  A  Jury  was  im- 
paneled to  which  were  submitted  two  ques- 
tions, which  they  answered  in  the  affirmative, 
whether  the  plaintiff  was  still  totally  Inca- 
pacitated for  work  as  the  result  of  his  in- 
Jury,  and  whether  he  would  continue  perma- 
nently to  be  so  totally  disabled.  Judgment 
was  rendered  in  his  favor  for  $622.60  in  a 
lump  gum  and  an  allowance  of  $15  a  week 
for  the  remainder  of  eight  years.  The  de- 
fendant appeals. 

The  statute  does  not  allow  a  genered  ap- 
peal from  the  award  of  an  arbitrator.  It 
gives  only  a  limited  review  expressed  in 
these  words: 

"If  the  court  shall  find  that  tlie  award  has 
been  obtained  by  fraud  or  undue  influence  or 
that  the  committee  or  arbitrator  making  the 
award  acted  without  authority  or  was  guilty  of 
serious  misconduct  or  that  the  award  is  grossly 
excessive  or  grossly  inadequate,  or  that  the 
incapacity  or  disability  of  the  workman  has 
increased  or  diminished,  the  court  may  modify 
such  award,  upon  such  terms  as  may  be  just, 
by  increasing  or  diminishinK  the  compensation. 
•    •    •  "    Laws  1917,  c.  226,  i  16. 

The  allegations  of  the  petition  upon  which 
the  setting  aside  of  the  award  of  the  arbitra- 
tor was  asked  read : 

"Said  arbitrator,  •  ♦  •  withont  any  au- 
thority or  right  whatsoever,  and  contrary  to 
the  testimony  offered  by  the  respective  parties 
hereto,  found  that  the  plaintiff  had  fully  re- 
covered from  the  effects  of  said  injury,  and 
that,  he  was  now  and  ever  since  said  5th  day  of 
October.  1920,  had  been  capable  of  performing 
ail  kinds  of  manual  labor,  the  same  as  he  had 
been  prior  to  said  accident.     That  said  find- 


ings of  said  arbitrator  are  withont  justification 
or  foundation  and  should  be  by  this  court  va- 
cated, set  aside  and  nullified.     •     •     *" 

In  the  plaintifTs  brief  It  is  said  that,  while 
the  petition  does  not  charge  and  Is  not  In- 
tended to  charge  willful  fraud  of  the  arbi- 
trator, It  does  charge  indirect  fraud  and  un- 
due Influence. 

At  the  hearing  before  the  arbitrator  there 
was  really  but  one  vital  controversy  to  be  de- 
termined, and  that  was  a  pure  question  of 
fact — whether  the  itointlff  had  recovered 
from  the  ^ects  of  his  injury.  This  neces- 
sarily bad  to  be  determined  largely  from  the 
testimony  of  physicians.  There  was  abnnd- 
ant  medical  evidence,  Inclndtng  that  of  two 
doctors  selected  by  the  arbitrator  by  consent 
of  the  parties,  that  the  plaintiff  was  merely 
a  malingerer,  and  there  was  also  evidence  to 
the  contrary.  We  find  nothing  whatever  in 
any  part  of  the  record  to  suggest  that  the  ar- 
bitrator acted  without  authority  or  that  the 
award  was  arrived  at  otherwise  than  by  a 
fair  and  candid  consideration  of  the  evidence. 
The  hearing  in  the  district  court  was  a  re- 
examination of  the  same  question  of  fact  up- 
on the  same  and  some  additional  evidence, 
and  the  Jury  reached  a  different  conclusion 
from  that  of  the  arbitrator.  To  sustain  the 
finding  of  the  Jury  in  this  situation  would  be 
merely  to  substitute  its  judgment  for  that  of 
the  arbitrator  upon  an  Issue  of  fact  decided 
by  him  upon  conflicting  testimony.  We  do 
not  think  this  is  within  the  contemplation  of 
the  Compensation  Act.  The  decision  of  the 
arbitrator  upon  issues  properly  before  him  Is 
final,  except  for  the  limited  review  provided 
by  the  statute.  Boper  v.  Hammer,  106  Kan. 
374,  187  Pac  858 ;  Wilson  v.  Ward,  202  Pac. 
862,  decided  December  10,  1921.  It  is  true 
that  gross  inadequacy  of  an  award  is  one  of 
the  grounds  upon  which  It  is'  authorized  to 
be  set  aside,  but.  If  the  pretended  disability 
of  the  plaintiff  was  a  sham,  the  award  was 
not  inadequate,  and,  that  fact  having  been 
determined  by  the  arbitrator  upon  sufficient- 
evidence,  we  do  not  think  the  finding  can  be 
set  aside  without  some  showing  of  unfair- 
ness or  misconduct.  As  was  said  in  Boper  v. 
Hammer,  supra: 

"The  nature  and  extent  of  the  injury  were 
questions  of  fact  for  the  determination  of  the 
arbitrator." 

To  hold  otherwise  would  be  practfcally  to 
allow  a  re-examination  of  spedflo  Issues  of 
fact  fairly  determined  by  the  arbitrator,  and 
make  arbitration  a  superfluous  and  futile 
part  of  the  machinery  for  the  carrying  out  of 
the  provisions  of  the  compensation  act 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment in  accordance  with  the  award  of  the 
arbitrator. 

All  the  Justices  concurring. 
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NORTON  V.  JONES  et  al.    (No.  23539.) 
(Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Syttahut  hy  the  Court.) 

1.  Executors  and  administrators  ®=3l29(3)— 
Administrator  of  deceased  iunatio  may  sue 
for  benefit  of  creditor  to  set  aside  fraudulent 
conveyances  of  lunatic's  lands  to  guardian. 

The  administrator  of  the  estate  of  a  de- 
ceased lunatic  may  maintain  an  action,  for 
the  benefit  of  a  creditor  of  the  estate  who  has 
established  his  claim,  to  set  aside  fraudulent 
conveyances  whereby  the  lunatic's  guardian  ob- 
tained title  to  his  ward's  land. 

2.  Limitation  of  actions  «=>I74( I)— Action  not 
barrod  if  statute  has  not  run  against  real 
party  in  interest. 

In  applying  statutes  of  limitation,  courts 
examine  the  record  to  ascertain  who  is  the  real 
party  in  interest,  and,  if  the  real  party  in  in- 
terest be  not  barred,  the  nominal  plaintiff,  in 
whose  name  the  action  is  rightfully  prosecuted, 
is  not  barred. 

3.  Limitation  of  actions  «=3ll(l)— Action  in 
which  state  Is  real  party  in  interest  not 
barred  by  limitations. 

In  this  iiistsnce,  the  real  party  in  interest 
is  the  state  of  Kansas,  and  the  action  is  not 
barred. 

.     Appeal    from     District    Court,    Bawllns 
County. 

Action  by  W.  R.  Horton,  administrator  of 
tbe  estate  of  Orlln  V.  Jones,  deceased,  against 
Annabel  Jones  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Fred  jRobertson,  of  Kansas  City,  Richard 
J.  Hopkins,  Atty.  Oen.,  and  E.  W.  Clausen, 
of  Atchison,  for  appellant 

J.  P.  Noble  and  Perry  Noble,  both  of 
Oberlln,  for  api)ellees. 

BURCH,  J.  The  action  was  one  by  the 
administrator  of  Orlln  V.  Jones,  an  Insane 
person,  to  set  aside  certain  conveyances 
whereby  the  guardian  of  the  lunatic  fraud- 
ulently procured  title  to  his  ward's  land. 
After  a  demurrer  to  the  petition  had  been 
overruled,  the  court  sustained  an  objection 
to  the  introduction  of  evidence  in  support 
of  the  petition.    The  plaintiff  appeals. 

Orlin  V.  Jones  was  committed  to  the  state 
hospital  for  the  Insane  In  the  year  1899.  At 
that  time  he  was  owner  of  the  real  estate 
on  controversy.  In  1906,  his  guardian,  who 
was  his  father,  became  apparent  owner  of  the 
land  by  the  conveyances  referred  to.  The 
guardian  died  in  1911,  and  the  defendant  is 
his  widow,  who  by  purchase  and  by  inherit- 
ance holds  whatever  title  her  husband  pos- 
sessed. The  lunatic  died  In  1914,  unmarried 
and  witbput  Issue,  and  in  1919  the  plaintiff 
was  appointed  administrator  of  his  estate. 
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In  May,  1919,  tbe  probate  court  rendered 
Judgment  against  the  estate  of  the  decedent 
in  favor  of  the  state  of  Kansas,  for  $2,2t)a25, 
for  maintenance,  care,  and  treatment  of  tbe 
decedent  while  be  was  an  inmate  of  the  state 
hospital.  The  district  court  held  the  action 
was  not  prosecuted  by  the  real  party  in  in- 
terest, and  was  barred  by  the  statute  of  lim- 
itations. 

[1]  Assuming  the  allegations  of  the  peti- 
tion to  be  true,  and  waiving  for  the  moment 
the  subject  of  time  within  which  actions  of 
this  character  may  be  commenced,  the  land 
Is  subject  to  appropriation  for  payment  of 
the  indebtedness  due  the  state,  and  the 
fraudulent  transfers  which  cloud  the  title 
may  be  cleared  away.  In  order  that  an  ad- 
vantageous sale  may  be  made.  The  real 
party  In  interest  is  the  creditor,  tbe  state 
of  Kansas;  but  the  party  to  make  tbe  ai>- 
propriation  Is  the  administrator.  The  stat- 
ute expressly  provides  that  lands  subject  to 
sale .  for  payment  of  debts  of  a  decedent 
Include  those  wbich  he  may  have  conveyed 
in  fraud  of  creditors.  Oen.  Stat.  1915,  | 
4600.  This  court  has  indicated  that  the 
administrator  is  a  proper  person  to  set  aside 
such  a  conveyance.  Barker  v.  Battey,  62 
Kan.  584,  585,  64  Pac.  75.  This  is  necessarily 
true,  because  the  administrator  is  entitled 
to  have  real  estate  bring  Its  full  value  at  a 
sale  for  payment  of  debts.  If  he  were  con- 
fined to  selling  a  lawsuit,  he  might  not  be 
able  to  realize  a  sufficient  sum  to  pay  all 
debts  proved  against  the  estate,  and  a  mul- 
tiplicity of  actions  by  the  various  creditors 
would  be  Intolerable.  In  this  instance,  the 
administrator  is  not  concerned  about  the 
fraud  on  the  lunatic  perpetrated  by  his 
guardian;  that  is  the  affair  of  the  lunatic's 
heirs.  The  administrator  Is  concerned  about 
tbe  fraud  on  the  lunatic's  creditors ;  and  the 
same  rule  sbould  govern  as  if  a  fraudulent 
conveyance  had  been  made  by  the  landowner 
himself. 

The  Civil  Code  does  not  require  all  actions 
to  be  prosecuted  in  the  name  of  the  real 
party  in  interest  The  provision  is  that  every 
action  must  be  prosecuted  In  the  name  of  the 
real  party  in  interest,  except  as  otherwise 
provided  in  section  27,  Gen.  Stat  1916,  i  6915 
(Code  Civ.  Proc.  i  25).  Section  27  reads  as 
follows: 

"An  executor,  administrator,  gnardian,  trus- 
tee of  an  express  trust,  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action  with- 
out joining  with  him  the  person  for  whose  bene- 
fit it  is  prosecuted.  Officers  may  sue  and  be 
sued  in  such  name  as  is  authorized  by  law, 
and  official  bonds  may  be  sued  upon  in  the  same 
way."    Gen.  Stat  1915,  {  6917. 

The  result  is,  the  action  was  ^properly 
prosecuted  in  the  name  of  the  administrator, 
for  the  benefit  of  the  state. 
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[2]  In  applying  statutes  of  limitation, 
courts  are  not  concluded  by  the  names  of 
the  parties  to  an  action,  but  look  to  tbe 
merits  of  tbe  controversy,  tbe  nature  of  tbe 
relief,  and  tbe  effect  of  the  judgment.  Tbe 
nominal  plaintiff  is  passed  by,  the  record  is 
examined  to  ascertain  who  is  the  real  party 
in  interest,  and,  if  the  real  party  In  interest 
be  not  barred,  the  nominal  plaintiff  is  not 
barred.  State  v.  Moore,  Adms.,  90  Kan.  761, 
136  Pac.  233;  Eastern  State  Hospital  ▼. 
Graves'  Committee,  105  Va.  151,  52  S.  10. 
837.  3  h.  R.  A.  (N.  S.)  746,  8  Ann.  Gas.  701; 
State  Land  Board  v.  Lee,  84  Or.  481,  166 
Pac.  372. 

•  [3]  The  opinions  in  the  Virginia  and  Or- 
egon cases  Just  cited  collate  many  author- 
ities. In  this  Instance,  the  administrator  has 
no  personal  or  pecuniary  Interest  in  the  pro- 
ceeding. It  Is  prosecuted  solely  for  the  bene- 
fit of  the  state  of  Kansas,  in  a  matter  falling 
within  tbe  scope  of  its  governm«mtaI  tunc- 
tious — ^maintenance  of  the  state  hospital 
The  state  Is  not  named  or  otherwise  Included 
in  any  statute  of  limitation  which  may  be 
inyoked  against  maintenance  of  the  action, 
and  conseguently  is  not  bound. 

Tbe  Judgment  of  the  district  court  is  re- 
versed,' and  the  cause  is  remanded  for  trial. 

All  the  Justices  concurring. 


STATE  ex  rel.  HOPKINS,  Atty.  Gen.,  V. 
RAYL.    (No.  23914.) 

(Supreme  C!ourt  of  Kansas.     Feb.  11,  1922.) 

(SvUabus  by  the  Court.) 

t.  Officers  ®=974— Appeal  from  district  oonrt 

Jvdament  ousting  an  offloer  U  tried  like  aay 

otiMr  appeal. 

An  appeal  from  a  judgment  in  proceedings 

to  oast  an  ofiBcer  under  the  provisions  of  Laws 

1911,  c.  237    (Gen.   St.  1915,   {§  7603-7618), 

is  tried  in  this  court  lilce   any  other  appeal. 

A   different   procedure   obtains  where   original 

proceedings  are  brought  in  this  court.    In  that 

situation  a  commissioner  is  usually  appointed 

by   the   Supreme   Court   to   make   findings   of 

fact  and  of  law,  but  the^court  mast  determine 

the  facts  and  tbe  law,  aided  by  the  findings  of 

the  commissioner. 

2.  Offloers  «=s>74— Evideaoe  held  to  Justify  a 
Judgment  ousting  a  county  commissioner. 
On  appeal  from  a  judgment  of  ouster  under 
Laws  1911.  c  237  (Gen.  St.  1915,  fg  7603- 
7618),  to  remove  a  county  commissioner  from 
ofiice,  it  is  heU  that  certain  findings  of  tbe  dis- 
trict court  are  sustained  by  sufiicient  evidence 
and  compel  an  affirmance  of  tbe  judgment. 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  State,  on  tbe  relation  of 
Ricliard  J.  Hopkins,  Attorney  General, 
against  Thomas  Bayl,  to  remove  the  latter 


from  the  office  of  County  Commissicmer  of 
Reno  County.  Judgment  for  the  State,  and 
the  defendant  appeals.    Affirmed. 

C.  M.  WilUams  and  D.  C.  MartlndeU,  both 
of  Hutchinson,  for  appellant 

Richard  J.  Hopkins,  Atty.  Oen.,  William 
H.  Burnett,  of  Hutchinson,  and  0.  B.  Griffltb. 
of  Topeka,  for  appellee. 

PORTER,  3.  This  action  was  broo^t  un- 
der the  provisions  of  chapter  237,  Laws  of 
1911  (Gen.  Stat.  1915.  if  7608-7618),  to  re- 
move the  defendant,  Thomas  Rayl,  from  tiie 
office  of  county  commissioner  of  Reno  county. 
The  presiding  judge  being  disqualified,  the 
Honorable  Jesse  I>.  Wall,  Judge  of  the  Third 
division  of  the  district  court  of  Sedgwick 
county,  was  agreed  upon  to  try  the  caae. 
The  court  made  findings  of  fact  and  con- 
clusions of  law  and  rendered  Judgment  ct 
ouster  against  the  defendant 

The  following  are.  In  substance,  the  find- 
ings of  fact: 

(1)  Thomas  Rayl  was  dected  county  com- 
missioner of  Reno  county  at  the  general  elec- 
tion of  1920.  In  the  early  part  of  January, 
1921,  certain  tubercular  cattle  in  Reno  coun- 
ty had  been  condemned.  The  commissioners 
and  the  county  clerk  considered  the  question 
whether  It  was  the  duty  of  the  entire  mem- 
bership of  the  board  to  inspect  and  appraise 
the  cattle,  and  section  11084  of  the  General 
Statutes  of  1915,  making  it  the  duty  of  tbe 
live  stock  commissioner  In  conjunction  with 
the  chairman  of  the  board  of  county  com- 
missioners, and  the  owner  of  the  condemned 
animals  to  make  the  appraisement,  was  read 
to  the  commissioners.  It  was  decided  that, 
as  there  was  no  express  prohibition  in  the 
statute  against  all  of  them  acting,  they  would 
all  take  part  In  the  inspection.  On  January 
6th,  7th,  and  8th,  tbe  three  commissioners, 
in  company  with  the  deputy  state  live  stock 
inspector,  traveled  91%  miles  in  Reno  county 
Inspecting  this  lot  of  cattle.  The  defendant 
filed  a  claim  against  the  county  for  mileage 
of  325  miles  covering  this  trip.  The  voucher 
was  approved  by  the  comnlissloners  and  paid 
to  him.  His  contention  that  he  did  not  keep 
track  of  the  mileage  and  did  not  know  what 
the  correct  amount  was  Is  not  supported  by 
the  evidence.  In  February,  1921,  the  de- 
fendant, in  connection  with  the  other  mem- 
bers of  the  board,  traveled  38  miles  in  in- 
specting another  lot  of  t:ubercular  cattle,  and 
swore  to  and  filed  a  dalin  against  the  counts 
for  89  miles,  and  tbe  defendant,  with  the 
other  county  commissioners,  approved  and 
allowed  his  claim  for  $8.90. 

(2)  On  or  about  February  1,  1921,  the  de- 
fendant, as  a  member  of  the  board,  approved 
and  permitted  to  be  paid,  without  objection 
claims  against  the  county  of  Commissioner 
Ragland  in  the  sum  of  $32.50  and  of  Com- 
missioner R.  A.  Elward  in  the  sum  of  $32  for 
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mileage  on  the  Inspection  trip  of  January 
6tb,  7th,  and  8th,  In  which  each  trayeled  but 
91V^  miles. 

<S)  On  or  about  March  1,  1921,  the  defend- 
ant approved  and  consented  to  the  payment, 
without  objection,  of  warrants  to  his  fellow 
county  commissioners  in  the  sum  of  $8.90 
upon  vouchers  clalmlner  mileage  for  89  miles, 
^en  In  fact  each  of  the  claimants  had  actu- 
ally traveled  but  38  miles.  The  defendant 
approved  the  vouchers  and  the  Issuance  of 
warrants  to  the  commissioners  with  the  same 
knowledge  as  to  the  conditions  respecting  the 
legality  of  payment  of  any  mileage  whatso- 
ever, and  with  the  same  knowledge  concern- 
ing the  distance  actually  traveled  by  them, 
as  In  the  first  transaction  referred  to. 

(4)  About  April  1,  1921,  he  approved  and 
consented  to  the  payment  of  warrants  to 
Commissioner  XHward  and  Commissioner 
Ragland  each  In  the  sum  of  $4.40,  uiwn  a 
voucher  claiming  mileage  for  the  inspection 
of  tubercular  cattle,  when  the  mileage  ac- 
tually traveled  by  them  was  16  Instead  of 
44  miles,  and  at  the  time  of  the  approval  by 
the  defendant  of  that  diilm  he  knew  that 
CommissionMB  Blward  and  Ragland  bad 
been  drawing  excess  and  illegal  mileage.  He 
failed  at  tibia  time  to  put  in  a  dalm  for  (1.00 
mileage  for  himself,  in  an  attempt  to  pay 
back  some  of  the  excess  mileage  ha  had  col- 
lected from  the  county  In  the  other  trans- 
actions. The  $1.60  represKited  mileage  he 
would  have  been  entitled  to  charge  in  mak- 
ing this  trip,  If  entitled  to  any  mileage  at  all, 
for  the  inspection  of  tubercular  cattle.  At 
this  time  he  knew  of  the  contention  that  none 
of  the  commissioners,  except  the  chairman, 
was  entitled  to  mileage  for  inspecting  tuber- 
cular cattle,  but  he  made  no  objection  to  the 
allowance  of  the  claims  to  his  fellow  mem- 
bers, and  although  he  knew  at  the  time  that 
only  15  miles  had  been  traveled  by  them. 

(6)  Some  time.  In  the  month  of  June,  1921, 
the  three  members  of  the  board  made  a  trip 
to  Kansas  City,  Mo.,  for  the  purpose  of  wit- 
nessing the  slaughter  of  certain  tubercular 
cattle  which  had  been  condemned  by  local 
•veterinarians  and  shipped  to  a  packing  com- 
pany there.  The  defendant  then  knew  that 
there  was  a  contention  that  he  was  not  en- 
titled to  any  mileage  in  connection  with  tu- 
bercular cattle.  The  three  commissioners 
spent  one  forenoon  at  Kansas  City,  Mo.,  and 
witnessed  the  slaughter  of  part  of  the  car 
load  of  cattle.  The  trip  from  Hutchinson  to 
Kansas  City  and  return,  and  spending  an 
entire  day  there,  which  was  a  half  day  more 
than  was  actually  spent  in  the  business, 
should  have  consumed  only  two  days,  or 
rather  two  nights  and  a  day.  The  defendant 
presented  a  claim  against  the  county,  and  In 
connection  with  Commissioners  Ragland  and 
Blward  approved  the  (dalm  for  payment  to 
himself  for  4S0  miles  mileage  at  10  cents  a 
mile  and  |6  a  day  per  diem  for  three  days. 
He  also  approved  warrants  drawn  to  the 


other  commissioners  fbr  like  mileage  and  per 
diem.  Whether  the  defendant  and  his  fellow 
commissioners  were  entitled  to  charge  any 
mileage  for  this  trip,  each  charged  and  col- 
lected $3  excessive  per  diem  fees. 

(6)  In  1920  D.  B.  Gilmer  was  county  engi- 
neer of  Reno  county.  About  May  or  June  of 
that  year  Charles  Ragland,  chairman  of  the 
county  board,  purchased  a  new  Fopd  automo- 
bile and  used  It  for  about  three  months  and 
then  sold  It  to  Gilmer;  on  January  4,  1921, 
Gilmer  sold  this  secondhand  automobile  to- 
Reno  county  for  |550  and  presented  a  claim 
against  the  county  for  that  amount,  in  which 
it  was  recited  that  tbe  first  cost  of  the  car 
was  $720,  and  that  a  depreciation  of  three 
months  at  $58.66  per  month  amounting  t» 
$176  was  deducted,  leaving  ttae  simi  of  $550 
as  the  net  price  to  the  county.  The  automo- 
bile, Instead  of  having  been  used  three 
months,  had  been  used  six  months.  At  the 
time  Gilmer  sold  It  to  Reno  county  a  new 
Ford  car  of  the  same  kind  could  have  been 
bought  In  Hutchinson  for  $6<M.  The  defend- 
ant, knovdng  these  facts,  consented  to  and 
approved  the  purchase,  and  without  objec- 
tion permitted  the  issuance  of  a  warrant  to 
Ollmer  of  $550  for  the  purchase  of  the  car. 

(7)  In  February,  1921,  Gilmer,  the  county 
«iglneer,  had  been  suspected  of  having  un- 
lawfully converted  to  his  own  use  certain 
road  supplies  belonging  to  the  county.  Short- 
ly thereafter  he  was  called  before  the  state 
highway  commissioner  at  Top^a,  was  ar- 
rested, and  later  charged  and  convicted  of  em-" 
bezzlement  and  sentenced  to  the  penitentiary. 
Shortly  before  he  was  called  to  Topeka  the 
defendant  advised  him  to  leave  the  county 
within  24  hours  to  save  himself  trouble  and 
to  save  other  persons  trouble  and  expense. 
The  defendant  was  conversant  with  some  of 
the  charges  which  had  been  made  against  the 
engineer ;  knew  he  was  about  to  be  arrested ; 
but.  In  spite  of  this,  failed  to  notify  or  in- 
form the  proper  officers  as  to  his  knowledge 
of  the  misconduct  of  Gilmer. 

(8)  Early  In  the  year  1921  Rayl  made  a 
preposition  to  Gilmer,  the  county  engineer, 
that  they  buy  and  establish  a  gravel  pit  of 
about  10  acres  on  some  land  belonging  to  a 
Mr,  Swarens.  His  proposition  was  that  the 
property  should  be  held  by  a  partnership  to 
consist  of  Commissioner  Ragland,  chairman 
of  the  board,  D.  E.  Gilmer,  county  engineer, 
and  himself,  and  that  the  title  to  the  land  be 
taken  in  the  name  of  his  son  who  was  to  be 
employed  to  operate  the  pit  Under  this 
proposition  the  price  of  gravel  was  to  be 
raised  from  $1.25  per  cubic  yard  to  $2  per 
cubic  yard  and  sold  to  the  county  for  road 
work.  The  defendant  made  this  proposition 
with  full  knowledge  that  it  was  an  arrange- 
ment which.  If  consummated,  would  result  in 
violation  Of  the  law  and  In  reckless  disre- 
gard of  his  duty  as  county  commissioner. 

As  conclusions  of  law  the  court  held: 
First     That  the  defendant,  through  will- 
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ful  and  fraudulent  representations  and  veri- 
fications of  vouchers  for  mileage  not  actually 
traveled  in  tbe  inspection  of  tubercular  cat- 
tle, and  through  his  collection  from  the  coun- 
ty therefor,  has  forfeited  his  right  to  hold 
the  ofilce  of  county  commissioner. 

Second.  Tbe  defendant,  through  his  will- 
ful and  corrupt  approval  of  warrants  to  Com- 
missioners Ragland  and  Elvrard  for  mileage 
not  actually  traveled  by  them  in  the  dis- 
charge of  their  ofBelal  duties,  has  forfeited 
his  right  to  his  office. 

Third.  The  defendant,  by  reason  of  hav- 
ing collected  ^xcess  per  diem  allowance  upon 
vouchers  which  were  Incorrect  and  untrue, 
and  by  having  approved  county  warrants  to 
Commissioners  Ragland  and  Elward  for  per 
diem  in  excess  of  the  sums  to  which  tbey 
were  entitled  on  a  trip  to  Kansas  City,  Mo., 
in  relation  to  the  slaughter  of  tubercular 
cattle  has  forfeited  his  right  to  the  office. 

Fourth.  The  defendant,  by  reason  of  his 
approval  of  the  purchase  of  a  secondhand 
Ford  automobile  from  D.  E.  Gilmer,  and  by 
reason  of  his  participation  in  tbe  allowance 
and  approval  of  the  warrant  for  $550  there- 
for, willfully  and  maliciously  abused  his 
autiiority  in  his  official  capacity  as  county 
commissioner. 

Fifth.  The  defendant.  In  advising  County 
Engineer  Gilmer  to  leave  the  state  at  a  time 
when  Gilmer  was  about  to  be  arrested  for 
malfeasance  in  office,  was  guUty  of  a  will- 
ful violation  of  and  failure  and  neglect  to 
perform  the  duties  enjoined  upon  him  by  law 
as  a  county  commissioner. 

Sixth.  Defendant's  action  in  proposing  to 
the  county  engineer  that  the  defendant,  the 
county  engineer,  and  tbe  chairman  of  the 
board  should  enter  into  a  partnership  to  buy 
a  gravel  pit,  and  for  some  other  person 
secretly  to  hold  the  Utie  thereto  for  the  bene- 
fit of  the  partnership,  and  to  reap  the  profits 
therefrom  by  the  sale  of  gravel  to  Reno 
county,  acted  in  willful  disregard  and  In 
direct  violation  of  the  dutes  enjoined  upon 
him  by  law,  and  that  a  judgment  of  ouster 
should  be  entered  against  him. 

[1]  Counsel  for  the  appellant  labors  under 
a  misapprehension  as  to  the  precedure  in 
cases  of  this  kind  on  appeal.  In  the  brief 
it  is  insisted  that  in  ouster  proceedings  this 
court  retries  the  case  on  appeal  and  passes 
upon  questions  of  fact  as  well  as  Questions 
of  law.  And  it  is  urged  that  the  court  must 
come  to  the  conclusion  that  the  testimony  Is 
insufficient  to  And  defendant  guilty  of  will- 
ful misconduct  in  office. 


On  appeal  the  case  Is  tried  like  any  other 
appeal  from  a  judgment  of  the  district  court. 
A  different  procedure  obtains  ^where  original 
proceedings  of  ouster  are  brought  in  this 
court,  and  where  a  commissioner  is  appoint- 
ed by  the  court  to  act  for  it.  The  court  it- 
self must  determine  'the  facts,  aided  by  the 
findings  of  he  commissioner.  That  coarse 
was  pursued  in  the  case  of  the  State  ex  r^ 
V.  Wilson,  108  Kan.  641,  196  Pac.  758. 

In  State  v.  Lyons,  97  Kan.  588,  155  Pac. 
936,  which  was  an  action  to  oust  the  defend- 
ant from  office  as  a  member  of  the  board  of 
county  commissioners  of  Wyandotte  county, 
judgment  was  rendered  in  his  favor,  and  tbe 
state  appealed.  It  was  held  that,  because 
there  was  sufficient  evidence  in  the  abstracts 
to  sustain  the  material  portions  of  each  find- 
ing, the  judgment  roust  be  affirmed. 

[2]  The  assignments  of  errors  here 
amoimt  merely  to  a  claim  that  the  various 
findings  are  not  sustained  by  sufficient  evi- 
dence. The  principal  argument  Is  that  de- 
fendant honestly  believed  that  he  and  the 
other  commissioners  were  justified  in  partici- 
pating in  the  inspection  of  the  tubercular 
cattle  and  that  it  was  not  unlaiwf ul  for  tbe 
board  to  make  the  trip  to  Kansas  City.  The 
trial  court  gave  the  defendant  the  benefit  of 
any  doubt  with  reH>ect  to  both  these  ques- 
tions, but  naturally,  we  think,  laid  some 
stress  npon  the  fact  that  in  each  inspection 
of  tnliercular  cattie  the  mileage  charged  was 
from  2%  to  3  times  the  actual  distance 
traveled.  As  to  the  Kansas  City  trip,  the 
court  held  that  the  defendant  had  willfully 
charged  for  one  day's  more  services  than  he 
had  rendered.  It  is  said,  however,  that  the 
charge  with  reference  to  the  defendant's 
proposition  to  the  county  engineer  to  buy  a 
tract  Of  land  upon  which  there  was  located 
a  gravel  pit  and  raise  the  price  of  gravel  to 
the  county  was  not  alleged  in  the  petition.  It 
was  doubUess  the  state's  intention  to  amend 
the  petition  so  as  to  include  this  charge. 
But  if  that  finding  of  the  court  be  stricken 
out  there  still  remains  sufficient  evidence 
which,  in  our  opinion,  justifies  the  judgment 
of  ouster.  The  same  thing  is  true  with  re- 
spect to  the  findings  that  the  defendant  ad- 
vised the  county  engineer  to  leave  the  county 
to  save  himself  and  others  trouble  and  ex- 
pense when  he  Imew  there  were  charges 
against  the  engineer. 

We  discover  no  reason  for  rerersing  the 
judgment,  and  it  is  affirmed. 

All  tbe  Justices  concurring, 
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STULL  V.  BUROETT  at  al.    (No.  23161.) 
<  Supreme  Court  of  Kansas.     Feb.  11,  1922.) 

(Bi/Uabits  fty  the  Court.) 

Animals  «=32Z— App»al  and  error  <S=>970(3)— 
Contracts  ^=332— Partnership  ^zz>55,  217(3) 
— Tria*   ^=9362— Evldenoe   held   to    show    a 
partnership  liability  and  axlstanco  of  a  part- 
■ersMp;  evIdoRoe  held  to  ostaMish  eontraet 
for   pasturage;    aotion   for   breaoh    of   oral 
contract  not  itofoated  for  failure  to  reduce  to 
writing  a*  agreed;  order  of  introduction  of 
-testimony  as  to  partnership  not  reversible 
error  where  partnership  was  fully  establish- 
ed; It  was  not  error  to  refuse  to  re-refer  spe- 
clal  qoestton  for  an  answer  as  to  a  matter 
not  In  evidence. 
The  record  examined,  and  held  sufficient  to 
establish  a  partnership  liability  on  a  contract 
to  lease  pasture  land  for  cattle;  that  the  part- 
nership existed;  that  the  contract  was  made; 
that   the    pasture   land   was   provided   by   the 
plaintiff;  that  the  failure  of  one  of  the  defend- 
ant partners  to  reduce  the  oral  contract  to 
writing  as  he  had  agreed  to  do  did  not  defeat 
the  contract;   that  the  objecti,ons  to  evidence 
concerning   one    partner's   statements  to   bind 
the   other  were  properly  overruled;   that  the 
special  findings  were  consistent  with  the  gen- 
eral verdict;  and  that  the  verdict  and  judgment 
(for  a  less  amount  than  was  proved  to  be  due) 
contained  no  error  of  which  defendants  have  a 
right  to  complain. 

«    Appeal  from  District  Ck>urt,  Ness  Ck>rmt7. 

Action  by  Charles  Stnll  against  A.  E.  Bar- 
rett and  another.  Verdict  and  judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

J.  B.  Brooks,  of  Sedan,  for  appellants. 
Lorin  T.  Peters,  of  Ness  City,  for  appel- 
lee. 

DAWSOK,  J.  Tbls  was  an  action  to  re- 
cover damages  for  breach  of  a  contract  per- 
taining to  pasturage  for  cattle.  It  was  al- 
leged by  plaintlfC,  in  substance,  that  defend- 
ant Green,  a  partner  of  the  firm  of  Buidett 
&  Green,  contracted  with  plaintiff  for  pas- 
turage for  150  head  of  steers  for  the  winter 
season  from  November  1,  1918,  until  April 
1, 1919,  and  agreed  to  pay  |1.60  per  head  per 
month,  and  that  plaintiff,  relying  on  this 
contract,  provided  the  pasture  for  this  nnm- 
ber  of  steers,  but  that  defendants  failed  and 
neglected  to  furnish  the  cattle,  and  that 
plaintiff's  damage  for  such  breach  of  con- 
tract was  $1,287.50. 

The  defendant  Burdett's  answer,  among 
other  matters,  denied  the  partnership  under 
oath,  denied  Green's  authority  to  bind  him, 
denied  that  Green  had  made  the  contract  al- 
leged, and  denied  that  plaintiff  was  ready, 
filing,  and  able  to  furnish  the  pasture. 

Defendant's  demurrer  to  plaintiff's  evi- 
dence was  overruled,  verdict  for  $825  in  fa- 
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Tor  of  i^intlff  was  rendered,  and  Judgment 
was  given  accordingly. 

The  jury  also   answered  certain   special 
qnestlone: 


"Q.l.  Do  you  find  that  the  defendants,  A.  B. 
Bnrdett  and  H.  B.  (Sreen,  were  partners  in 
the  identical  stock  for  wiiich  Green  tmdertook 
to  rent  pasture  from  the  plaintiff,  StuU?  A. 
Yes. 

"Q.  2.  If  you  answer  question  No.  1  in  the 
affirmative,  state  when  and  where  such  part- 
nership arrangement  was  made?  A.  Some- 
where. 

"Q.3.  In  the  conversation  held  between  Stull 
and  Green,  did  Stull  request  Green  to  prepare 
or  have  prepared  and  forwarded  to  him  a  writ- 
ten contract  concerning  the  pasturing  of  the 
stock?    A.  Tes. 

"Q.4.  If  you  answer  the  preceding  question 
In  the  affirmatiTe,  state  whether  such  contract 
was  at  any  time  prepared  and  sent  to  Stull? 
A.  No. 

"Q.5.  If  you  answer  question  No.  3  In  the 
affirmative,  state  whether  or  not  the  plaintiff, 
Stull,  at  any  time  prepared  or  had  prepared 
any  such  contract  and  submitted  the  same  to 
either  Bnrdett  or  Green?    A.  No." 

The  first,  and  perhaps  the  closest,  question 
presented  for  our  review  relates  to  the  suffi- 
ciency of  the  evidence  when  challenged  by 
dufendant's  demurrer.  Was  there  evidence 
to  prove  a  partnership  between  Burdett  and 
Green?  In  substance  it  was  this:  Burdett 
and  Green  were  admittedly  partners  in  the 
ownership  of  another  herd  of  cattle  which 
were  being  pastured  by  one  Johnson,  a  neigh- 
bor of  plaintiff,  and  were  obligated  to  John- 
son as  partners  in  that  matter.  Green 
brought  Johnson  with  him  to  witness  the 
bargain  which  he  (Green)  made  with  plain- 
tiff, which  bargain  has  become  the  subject 
of  this  lawsuit.  Green  made  the  contract, 
and  Johnson  stated  Its  terms.  Johnson  tes- 
tified: 

"Q.  But  it  was  yon  that  stated  the  condi- 
tions of  the  agreement  between  Mr.  Green 
and  Mr.  Stull?  A.  Yes,  sir.  •  •  •  It  was 
talked  over  by  them;  I  stated  the  contract  to 
get  it  straight,  as  they  were  going  to  use  me 
for  a  witness. 

"Q.  As  a  witness  to  the  contract?    A.  Yes." 

It  was  also  shown  that  one  John  T.  Den- 
ton and  Green  were  partners  In  a  herd  of 
Texas  cattle,  and  that  these  were  the  cattle 
Intended  to  be  placed  in  plaintiff's  pasture, 
and  that  Burdett  acquired  Denton's  Interest 
In  that  herd.  It  was  also  shown  that  John- 
son, whom  Green  had  brought  along  to  wl^ 
ness  his  contract  with  plaintiff,  had  a  con- 
versation with  Denton  and  Burdett: 

"A.  I  asked  Mr.  Burdett  and  Mr.  Denton— I 
was  talking  to  the  two  of  them— when  they 
wore  going  to  furnish  Mr.  StuU  cattle. 

"Q.  Did  Mr.  Burdett  state  he  did  not  know? 
JL  He  said  he  did  not  know. 

"Q.  And  Mr.  Denton  said,  'If  he  don't  furnish 
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them  we  wBI  h»rt  to'?  A.  Mr.  Bnrdett  aaked 
what  kind  of  a^eement  we  made  with  Mr. 
StnJD. 

"Q.  Then  he  made  the  remark  I  hare  jnst 
quoted?    A.  Yes,  sir. 

"Q.  And  Mr.  Burdett  made  no  answer  to 
that?    A.  Yen.  sir.    •    •    • 

"Q.  And  that  language  was  spoken  to  Bnr- 
dett, 'If  Green  don't  fnmish  the  cattle  we  will 
hare  to'?  A.  *If  Hngb  don't  make  his  word 
food,  we  will  have  to,'  was  the  langnage  he 
naed." 

While  Burdett  denied  that  Johnson  had 
asked  him  when  he  and  Green  were  going  to 
fDmish  plaintiff  with  cattle,  he  admitted: 

"Q.  Mr.  Denton  did  not  say  at  that  time  if 
the  other  fellow  did  not  furnish  the  cattle  that 
yon  and  he  would  have  to?  A.  Yes;  that  we 
would    hare    to    make    Green'*    word    good. 

•    •    • 

"Q.  CHi,  yon  were  there?  When  Mr.  Denton 
•aid  he  and  you  would  furnish  the  cattlie  all 
right,  what  did  yon  do?  A.  I  did  not  do  any- 
thing. 

"Q.  You  did  not  say  yon  would  not,  did  you? 
A.  No;  I  did  not." 

The  foregolns  are  the  most  slgnlflcant  in- 
cidents which  we  can  glean  from  the  record 
to  prove  the  fact  of  partnership  between 
Burdett  and  Green  in  the  matter  of  the  con- 
tract made  by  Green  with  plaintiff  for  the 
pasturage.  They  may  be  rather  scant  to 
prove  the  imrtnership,  but  certainly  they 
were  sufBcient  to  anrmoant  the  demurrer, 
and  the  question  was  properly  submitted  to 
the  Jury. 

-  A  fair  reading  of  the  record  discloses  that 
the  oQxer  facts  in  issue  were  supported  by 
evidence.  The  contract  between  plaintiff 
and  Green  was  thoroughly  established,  and, 
although  the  proof  that  plaintiff  had  the 
requisite  pasture  Is  very  slight,  apparently 
that  was  not  a  seriously  contested  question. 
At  the  trial  it  was  shown  that  plaintiff  bad 
a  pasture  which  was  only  divided  from  John- 
son's pasture  by  a  fence,  and  tliat  the  part- 
ners considered  it  desirable  that  they  should 
lease  it  so  that  it  would  be  of  little  conse- 
quence if  their  cattle  in  Johnson's  pasture 
wonid  break  through  into  plaintiff's  pasture. 
There  was  sufflci^it  evidence  on  this  point 
to  go  to  the  Jury,  and  tlie  general  verdict 
resolves  it  in  plaintiff's  favor. 

It  is  also  contended  that  the  evidence  ad- 
duced to  prove  the  contract  showed  that  the 
minds  of  the  contracting  parties,  plaintiff 
and  Green,  did  not  meet;  that  during  the 
negotiations  Green  said  that  the  matter  of 
plaintiff's  nonliability  for  possible  losses  of 
the  cattle  was  one  which  Ills  partner  would 
have  to  agree  to.  That  detail  might  be  Im- 
portant if  the  cattle  had  been  furnished  and. 
some  sacb  losses  had  ensued.  We  cannot 
discern  its  importance  here. 

A  point  Is  also  sought  to  be  made  because 
plaintiff's  evidence  showed  that  the  oral  con- 
tract was  to  be  reduced  to  writing  by  Greeo, 


and  plaintiff  made  repeated  denands  that 
the  written  contract  l>e  forwarded  to  Um. 
But  there  was  ample  eividenee  to  proive  the 
oral  contract  declared  npon  in  this  aetuK. 
It  is  tme  that  Uie'  evidence  also  tended  to 
prove  that  Green  agreed  to  reduce  its  terms 
to  writing;  and  there  was  evidence  also  to 
show  plain  tiff's  threats  to  cancel  tbe 
tract  and  lease  the  pasture  to  another  ' 
that  was  done.  Bnt  these  facts  do  not  nec- 
essarily defeat  the  idalntUTs  riglit  to  a  re- 
covery. They  merely  presented  a  rftnatioa 
around  which  defendants  oonld  bnlld  a  plaii- 
slble  argument  before  a  Jury. 

EJrror  is  also  assigned  because  testimonr 
narrating  statements  of  Denton  was  intro- 
duced before  other  evidence  was  Introdnced 
establishing   partnership   rdationa   between 
Burdett,  Green,  and  Denton.    This  referred 
to  statements  of  Denton  in  tlie  absence  of 
Burdett.    Tlie  conrt^s  ruling  on  tlils  testi- 
mony vras,  "Objection  overmled  for  tlie  pres- 
ent."   All  the  incidents  of  evidenoe  eotild  not 
be  introduced  at  once;  the  order  of  their  In- 
troduction was  subject  to  the  dlscretionarr 
supervision  of  the  trial  court,  and  its  rul- 
ing was  not  Inherently  erroneous.    Had  tbe 
partneKsh^  relations  of  Bnrdett  and  Green, 
or  Burdett;  Green,  and  Denton,  been  left  on- 
established  at  tlie  ooDdaBlon  of  all  tlie  evi- 
dence, then,  of  -course;  the  evidence  of  tbe 
statements  of  Denton,  and  likewise  the  state- 
ments of  Green,  made  in  the  absence  of  Bnr- 
dett,  should  have  been   strit^en  out.    Bnt^ 
when  the  evidenoe  was  all  before  tbe  coort 
and  Jnry,  these  partnership  rdations  wer« 
established.    Part  of  this  evidence  was  al- 
so objected  to  because  it  related  to  a  part- 
nership  of  Burdett  and   Green  in  another 
herd  of  cattle.    While  that  evidence  stand- 
ing alone  did  not  prove  the  partnership  lia- 
bility of  Burdett  in  this  lawsuit,  yet  it  was 
not  inadmissible.    It  was  an  item  of  compe- 
tent evidence,  to  be  considered  with  all  the 
other  evidence  to   show   that  Burdett  and 
Green  were  in  ftict  partners  in  the  cattle 
business,  and  that  they  were  partners  in  the 
matter  which  gave  rise  to  this  lawsuit 

Yet  another  error  is  urged  because  of  tbe 
trial  court's  refusal  to  re-refer  Q)ecial  ques- 
tion No.  2  to  the  Jury  for  a  more  specific  an- 
swer. Here  was  no  error.  It  should  not 
have  been  submitted  to  the  Jury  at  all. 
There  was  no  issue  as  to  where  the  partner- 
ship was  formed;  there  ^as  no  evidence  on 
that  subject;  and  the  Jury's  answer,  by  de- 
duction, was  the  only  one  possible.  Both 
question  and  answer  were  immaterial. 

Nothing  farther  can  be  discerned  in  this 
appeal  which  would  Justify  discussion.  The 
special  findings  were  consistent  with  the  gen- 
eral v«dict  The  goieral  verdict  for  9S3S 
is  for  a  considerably  less  amount  than  plain- 
tiff apparently  was  entitled  to  recover;  but 
that  is  a  matter  about  whlcb  defendant  can 
have  no  complaint    A  painstaking  review 
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of  this  niise  diadonea  that  firom  first  to  last 
it  was  primarily  a  case  of  disputed  facts, 
and  tbese  have  been  resolved  against  the  de- 
fendant by  the  tribunal  whose  function  It  is 
to  determine  them — the  Jury. 

Judgment  a£Brmed. 

All  the  Justices  concurring. 


BROWN  at  nx.  v.  ULMER  et  al.    (No.  23521.) 
(Supreme  Ourt  of  Kansas.     Febk  11,  1922.) 

(8i/na1ntt  fty  the  Court.) 

1.  Deeds  9=334,  75— Deed  In  blank  held  void; 
insertion  of  grantee's  name  In  blank  space 
In  deed  by  grantor's  authority  before  delivery 
amounts  to  ratification. 

A  deed  executed  with  the  name  of  the  gran- 
tee left  blank  Is  defective  and  incomplete,  but, 
if  the  name  of  a  grantee  is  inserted  in  the 
deed  by  the  autboiityof  the  grantor  before  de- 
livery, and  the  grantee  sabsequently  accepts 
and  records  the  instrument,  it  w&l  amount  to 
a  ratification  of  the  insertion  of  the  name  of 
the  grantee,  and  make  the'deed  a  valid  convey- 
ance. 

2.  Estoppel  «3»22(2)-7-Wbere  grantee  accepts 
and  records  a  deed  reserving  oil  and  gas 
rights  and  mortgages  on  the  land,  he  Is  estop- 
ped to  olaim  the  reservations  Improperly  In- 
serted. 

Where  a  grantee  accepts  and  records  a 
deed  containing  a  spedfic  reservation  of  the 
«Q  and  gas  rights  ia  the  land,  takes  and  holds 
possession  of  the  land  for  a  period  of  years 
nnder  the  deed,  and  thereafter  executes  mort- 
gages upon  it,  he  is  estopped  to  assert  that  the 
reservation  was  improperly  inserted  in  the  in- 
strument or  that  it  is  not  a  binding  exception. 

Appeal  from  District  Conrt,  Blk  Ounty. 

Action  by  Alonzo  E.  Brown  and  wife 
against  George  TJImer  and  others  to  cancel 
an  oil  and  gas  reservation  and  to  acquire 
title  to  oil  and  gas  rights.  Demurrer  to 
plaintiffs'  evidence  sustained,  and  Judgment 
for  the  defendants,  and  the  plaintiffs  appeal. 
Affirmed. 

C.  B.  Crawley  and  J.  A.  McHenry,  both  of 
Howard,  for,  appellants. 

A.  F.  Sims,  of  Howard,  and  A.  M.  Harvey, 
of  Topeka,  for  appellees. 

JOHNSTON,  O.  J.  This  action  was 
brought  by  Alonzo  B.  Brown  and  his  wife, 
Edith  M.  Brown,  against  the  defendnnts  to 
cancel  an  oil  and  gas  reservation  in  a  deed 
under  which  the  laud  was  transferred  and 
to  quiet  their  title  to  the  oil  and  gas  rights. 

A  tract  Of  160  acres  of  land  in  Klk  county 
was  owned  by  W.  B.  Evans.  In  October, 
1915,  he  conveyed  It  to  Jessie  Lu  Goodwine. 
She  in  torn  conveyed  the  land  in  September, 


1916,  to  Fannie  B.  Hott,  subject  to  an  In- 
cumbrance amounting  to  |5,<XX),  which  was 
treated  as  part  of  the  inirchase  price,  and  in 
the  Instrument  all  oil,  gas,  and  mineral  rights 
In  the  land  were  expressly  reserved  to  the 
grantor.  The  following  day  Mrs.  Hott,  who 
was  the  mother  of  Alonzo  E.  Brown,  trans- 
ferred the  land  to  him.  With  a  knowledge  of 
the  reservation  In  the  deed  he  accepted  It, 
placed'  It  of  record,  took  possession  of  the 
land,  and  has  since  executed  several  mort- 
gages upon  It  The  consideration  for  the 
transfer  hy  Goodwine  and  her  husband  was 
mainly  real  and  personal  property  In  Mis- 
souri, and  the  negotiations  In  the  exchange 
were  conducted  by  one  Joseph  A.  Harrab, 
who  appears  to  have  represented  all  the  par- 
ties to  the  exchange  and  transfer.  Brown 
was  the  real  purchaser  of  the  Kansas  land 
and  furnished  and  transferred  the  property 
given  in  exchange  for  it.  When  the  Good- 
wines  executed  the  deed,  the  name  of  the 
grantee  was  left  blank,  and  the  name  of  Mr& 
Hott,  the  mother  of  Brown,  was  Inserted  In 
It  prior  to  delivery.  She  appears  to  have 
been  named  as  grantee  for  the  protection  of 
Brown  as  against  some  financial  complication 
wbich  is  not  fully  explained.  Harrah,  it  ap- 
pears, was  unfaithful  in  his  dealings  with 
Mrs.  Goodwine,  in  that  be  did  not  give  her 
full  infonnatlon  aa  to  the  land  transferred 
to  her  In  the  exchange,  and  further  did  not 
deliver  to  her  the  full  consideration  of  the 
transfer. 

The  Goodvrinea  are  not  questioning  the  . 
validity  of  their  deed,  but  are  rather  insist- 
ing that  the  reservation  Involved  In  this  pro- 
ceeding Is  a  valid  and  binding  one.  After  an 
opening  statement  by  plaintUEs,  and  the  pro- 
duction of  their  evidence,  the  court  sustained 
a  demurrer  to  the  evldenee  holding  that  he 
had  not  shown  that  he  was  entitled  to  the 
relief  asked,  and  judgment  for  ULmer  was 
accordingly  entered. 

[1]  Plaintiffs  contend  that  the  deed  con- 
taining the  reservation  was  never  delivered 
to  Mrs.  Hott,  because  it  was  executed  in 
blank.  When  the  deed  was  executed,  the 
grantee  was  not  named  in  the  instrument. 
Authority  was  given,  however,  to  write  in 
the  name  of  the  grantee,  and  it  was  so  writ- 
ten and  made  complete  before  the  delivery 
of  the  deed  to  Mrs.  Hott  While  the  Instru- 
ment was  defective  without  a  description  of 
the  grantee,  the  subsequent  acceptance  and 
recording  of  the  deed  after  the  grantee  was 
named  therein  amounted  to  a  ratification  of 
the  insertion  that  was  made,  cured  the  defect 
and  made  the  deed  a  valid  conveyance. 
Tucker  V.  Allen,  16  Kan.  312,  319;  Wilklns 
V.  Tourtellott,  28  Kan.  825,  839;  Frayer  v. 
Holtom,  8  Kan.  App.  718,  54  Pac.  918. 

[2]  The  contention  that  the  reservation  In 
the  deed  ought  not  to  be  binding  upon  plain- 
tiffs, because  of  the  fraud  of  Harrab  In  deal- 
ing with  the  grantor,  Mrs.  Goodwine,  cannot 
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be  uphold.  The  fraudulent  action  of  the 
agent  in  withholding  from  Mrs.  GoodwJne  a 
part  of  the  consideration  for  the  sale  of  her 
land  is  of  no  avail  to  the  plaintiffs.  In  the 
negotiations  she  distinctly  stated  that  she 
intended  to  reserve  the  oil  and  gas  interest 
in  the  land.  The  reservation  was  expressly 
made  in  the  Instrument  whldi  she  executed. 
Mrs.  Goodwlne  is  not  questioning  the  valid- 
ity of  the  reservation,  but,  on  the  contrary, 
has  proceeded  upon  the  theory  that  it  is  a 
legal  exception,  and  since  the  ezecntion  of 
the  deed  has  sold  the  reserved  right  to  the 
defendant  Ulmer.  Plaintiffs  cannot  borrow 
the  fraud  that  may  have  been  practiced  upon 
Mrs.  Goodwlne  by  another  to  set  aside  a  c<m- 
veyance  made  by  'her  to  them.  That  fraud 
did  not  affect  the  plaintiffs,  and,  .even  if  It 
had  touched  them,  their  subsequent  conduct 
in  accepting  the  deed,  placing  it  on  record, 
talking  and  holding  x>o8session  of  the  land  un- 
der the  conveyance,  would  have  precluded 
them  from  challenging  the  validity  of  the 
reservation  In  the  conveyance  under  which 
they  held  possession.  It  is  said  that  neither 
Mrs.  Hott  nor  plaintiff  Brown  knew  that  the 
reservation  was  in  the  Instrument  when  it 
was  delivered.  It  appears  that  Mrs.  Hott 
paid  little,  If  any,  attention  to  the  terms  of 
the  instriunent,  as  she  was  a  mere  interme- 
diary through  whom  the  title  was  passed  to 
Brown,  the  real  purchaser.  He  knew  of  the 
reservation  before  he  parted  with  the  pos- 
session of  the  property  which  he  gave  in  ex- 
change for  the  land  in  question.  After  learn- 
ing of  it,  he  did  not  ask  the  grantor  to 
change  the  deed,  but,  with  knowledge  ot  it, 
surrendered  his  own  property  and  made  pay- 
ment to  the  grantor.  With  knowledge  of  the 
exception  in  the  deed  he  took  possession  of 
the  land,  has  held  it  for  aboat  four  years, 
and  has  executed  a  number  of  mortgages 
which  have  passed  into  the  hands  of  third 
parties.  The  defendant  Ulmer,  finding  that 
the  deed  under  which  Brown  held  possession 
of  the  land  contained  the  specific  reservation, 
had  a  right  to  rely  on  the  validity  of  the 
reservation  and  to  purchase  the  reserved 
rights  from  the  owner. 

It  is  immaterial  that  Brown  may  have  had 
no  notice  of  the  reservation  when  the  deed 
was  executed.  He  took  a  conveyance  con- 
taining the  specific  recital  and  Is  chargeable 
with  notice  of  the  recital,  and  with  knowl- 
edge of  all  facts  suggested  by  the  redtaL 
Knowles  v.  Williams,  58  Kan.  221,  48  Pac. 
856;  Moore  v.  Griffin,  72  Kan.  164,  88  Pac. 
395,  4  L.  B.  A.  (N.  S.)  477.  When  Mrs.  Good- 
wine  reserved  the  oil  and  gas  rights  in  the 
land,  she  carved  out  a  separate  estate  in 
the  tract,  the  title  and  ownership  of  which 
remained  In  her,  and  which  was  subject  to 
the  law  of  descent,  devise,  and  conveyance. 
Moore  v.  Griffin,  supryi.  That  Interest  has 
been  transferred  to  Ulmer  by  a  conveyance 
about  the  validity  of  which  there  can  be  no 


question.  The  plaintiffs,  having  accepted 
and  recorded  the  deed  and  having  taken  and 
held  possession  under  the  deed  containlDg 
the  exception  for  a  period  of  years,  are  estop- 
ped to  assert  that  the  reservation  was  im- 
properly Inserted  in  the  deed  or  that  it  Is 
not  a  binding  provision  of  the  instrument. 
Nothing  in  the  correspondence  between  Urs. 
Goodwine  and  plaintiffs,  or  in  the  other  evi- 
dence Introduced,  affects  the  determination 
that  has  been  made  of  the  questions  of  law 
Involved. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


UNION  PAC.  R.  CO.  V.  HEGER  at  at. 
(No».  23417,  23421-23424,  22610.) 

(Supreme  Coart  of  Kansas.     Feb.  11,  1922.> 

(Syllahut  hy  the  Court.) 

1.  Publio  land»  ^=392— Grant  of  railroad  right 
of  way  held  supsrior  to  title  by  seittlemeat» 
under  homestead  and  pre-emption  laws. 

Under  the  act  of  Congress  of  July  2,  1864, 
amending  that  of  July  1,  1862,  and  permitting  a 
change  of  route  so  that  a  road  at  first  author- 
ized to  be  built  through  Kansas  into  Nebraska 
might  at  the  election  of  the  railroad  company  be 
built  into  Colorado,  the  400-foot  right  of  way 
provided  for  in  the  first  act  attached  to  the  road 
when  constructed  along  the  new  route,  even  as 
against  claimants  whose  title  originated  in  set- 
tlements under  the  homestead  and  pre-emption 
laws  after  the  passage  of  the  second  act,  al- 
though before  the  conatrnction  of  the  road  and 
before  the  filing  of  any  map  showing  the  new 
route;  and  this  rule  is  not  affected  by  the 
fact  that  after  the  passage  of  the  second  act 
and  before  the  settlements  in  question  the  rail- 
road company  had  filed  a  map  showing  its  gen- 
eral route  along  the  line  first  authorized. 

2.  PuMlo  lands  «=S992— Construotlon  of  pnbllo 
highway  within  boundaries  of  right  of  way 
paralleling  track  granted  by  Congress  did  lot 
extinguish  railroad's  right  to  strip  lying  aoros* 
highway  from  track. 

Where  a  railway  company  has  by  act  of 
Congress  a  400-foot  right  of  way,  the  laying  ont 
of  a  parallel  highway  inside  of  its  boundaries 
does  not  extinguish  the  company's  right  to  the 
strip  lying  across  the  Iiighway  from  the  track. 

3.  Publio  lands  <s=s>92— Railroad  purchasing 
property  of  other  railroad  Including  right  of 
way  granted  by  Congress  took  right  of  way 
subject  to  disability  to  alienate  any  part 
thereof. 

A  railway  company  which  purchases  at  Ju- 
dicial sale  the  property  of  another,  including  a 
400-foot  right  of  way  granted  by  Congress, 
takes  such  right  of  way  subject  to  the  samo 
disability  as  its  predecessor  to  alienate  any 
part  of  it,  notwithstanding  the  United  State* 
was  a  party,  and  the  decree  contained  a  dauae 
cutting  off  its  interest  in  the  property  conveyed. 
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4.  Adverse  poneulM  «97(3)— Fsderal  «tat- 
ute  validating  "conveyance*  and  agreements" 
relatino  to  rights  of  way  granted  by  the  Untt- 
ed  States  not  applloablo  to  parting  with  title 
through  adverse  possession. 
Although  the  federal  statute  of  April  28, 
1G04,  validating  conTeyanees  of  portions  of  a 
railroad  right  of  way  granted  by  Congress  has 
been  held  to  cover  the  parting  with  title  tliroagh 
adverse   possession,   that  enlargemuit  of   the 
term  ''conveyances  and  agreements"  in  the  act 
of  June  24, 1912,  of  a  similar  nature,  is  not  per- 
missible, for  that  contains  an  additional  para- 
graph treating  of  the  effect  of  adverse  occupan- 
cy, which  controls  that  feature  of  the  subject, 
and  has  been  held  not  to  allow  the  loss  of  title 
through  the  operation  of  the  statute  of  limita- 
tion except  by  the  running  of  the  full  period 
aobseqaeat  to  the  passage  of  the  act  of  Oon- 
gress. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Convey- 
ances.] 

Appeal  from  District  Court,  Saline  County. 

Actions  by  the  Union  Pacific  Sailroad  Com- 
pany against  Anton  Heger  and  others,  Cath- 
erine Wessllng  and  others,  Michael  O'Grady, 
Frank  Hablger  and  others,  Gabriel  B.  Don- 
myer,  and  Johanna  Veltman.  Jadgmoits  for 
plaintur,  and  defendants  appeal.  Judgments 
affirmed. 

E.  W.  Blair,  T.  M.  LlUard,  and  O.  B.  Bid- 
Bon,  all  of  Topeka,  and  T.  U  Bond,  of  Sallna, 
for  appellants. 

Bureh,  Litowlch  &  Royce  and  Z.  0.  MiUl- 
kin,  all  of  Sallna,  for  appellee. 

MASON,  J.  In  each  of  these  cases  the 
Union  Pacific  Railroad  Company  brought 
ejectment  against  various  claimants  for  por- 
tions of  the  land  lying  within  200  feet  on 
each  side  of  its  main  line  track  in  Saline 
county.  The  plaintiff  recovered,  and  the  de- 
fendants appeal. 

£1]  1.  One  of  the  principal  questions  in- 
volved is  whether  the  right  of  way  granted 
by  the  United  States  to  the  plaintiff's  pred- 
ecessor was  superior  to  the  rights  origi- 
natlug  in  settlements  on  public  land  under 
the  homestead  and  pre-emption  statutes  ini- 
tiated not  earlier  than  September  12,  1865. 
The  grant  has  been  construed  not  to  impair 
the  previously  accrued  rights  of  settlers  un- 
der such  statutes.  Union  Pacific  R.  R.  Co. 
T.  Harris,  215  U.  S.  386,  80  Sup.  Ct.  138,  64 
L..  Xid.  246k  In  the  case  Just  dted  the  home- 
stead entry  upon  which  a  patent  was  later 
Issued  was  not  made  until  1865,  but  it  re- 
sulted from  the  settler's  transmuUng  his  pre- 
emption claim,  which  had  originated  in  1801, 
so  that  the  title  obtained  operated  by  re- 
lation from  that  date.  Stuart  v.  Union  Pac. 
K.  H.  Co.,  178  Fed.  753,  763,  103  C.  0.  A. 
89.  The  act  of  July  1, 1862,  gave  the  Leaven- 
worth, Pawnee  k  Western  Railroad,  of  which 
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the  plaintiff  is  the  successor,  the  privilege  of 
building  from  the  Junction  of  the  Missouri 
and  Kansas  rivers  to  a  point  on  the  lOOtb 
meridian  in  Nebraska,  giving  it  a  right  of 
way  of  400  feet.  12  U.  S.  Stat  494.  The 
amendment  of  July  2,  1864,  authorized  it  to 
construct  its  road  so  as  to  connect  with  the 
Union  Pacific  Railroad  at  any  point  wester- 
ly of  that  previously  designated,  in  case  it 
should  "deem  such  westward  connection  more 
practicable  or  desirable,"  being  entitled  to 
all  the  benefits  previously  provided.  13  U. 
S.  Stat  360.  Under  the  permission  so  given 
the  road  was  finally  constructed  from  Ft 
Ril^  to  Denver ;  the  trades  here  in  question 
being  situated  on  that  portion  of  It  The  de- 
fendants (or  those  of  them  InterestM  in  this 
phase  of  the  matter)  contend  that  as  the 
railroad  company  was  in  1864  given  a  mere 
option  to  alter  its  course,  it  could  not  ac- 
quire a  right  of  way  along  the  new  route 
as  against  settiers  whose  rights  accrued  prior 
to  Its  having  accepted  the  option  and  taken 
a  decisive  step  toward  the  change  of  dlreo 
Hon,  such  as  the  construction  of  the  road 
or  the  filing  of  a  plat  No  action  of  that 
character  was  taken  until  after  settlement 
had  been  made  by  claimants  who  obtained 
title  thereunder  which  has  passed  to  these 
defendants.  But  in  Stuart  v.  Union  Pacific 
B.  R.  Co.,  227  U.  S.  842,  33  Sup.  Ot  338,  67 
L.  Ed.  535,  the  grant  of  the  right  of  way 
under  these  two  acts  of  Congress  is  held 
to  prevail  over  settiers'  rights  accruing  after 
the  passage  of  the  second  one — July  2,  1864. 
There  no  plat  was  shown  to  have  been  filed 
covering  the  western  route  at  any  definite 
time  prior  to  November  30,  1866,  and  the 
road  at  the  point  in  controversy  was  not 
constructed  until  1870.  The  pre-emption 
claim  relied  upon,  as  disclosed  in  the  opin- 
i<ai  of  the  Circuit  Court  of  Appeals  (178  Bled. 
764,  103  C.  C.  A.  89),  was  initiated  Jane  16, 
1866.  That  the  Htie  to  the  right  of  way 
dates  from  the  passage  of  the  act  of  1864  is 
stated  explicitly  in  the  Court  of  Appeals  opin- 
ion (178  Fed.  759,  754,  108  C.  C.  A.  89).  and 
by  the  clearest  implication  in  that  of  the 
Supreme  Court  See,  also,  Railroad*  Co.  v. 
Davenport,  102  Kan.  613,  170  Paa  993.  The 
defendants  here  make  one  point  not  referred 
to  in  the  Stuart  Case  and  apparentiy  based 
upon  a  fact  not  there  shown,  that  on  July  1, 
1866,  the  railroad  company,  under  its  then 
name  of  the  Union  Pacific  Railroad  Company, 
Eastern  Division,  filed  a  map  showing  its 
general  route  up  the  Republican  river  from 
Ft  Riley,  being  at  least  50  miles  from  the 
land  here  Involved.  We  do  not  think  this 
circumstance  sufficient  to  Justify  the  applica- 
tion of  a  different  rule  from  that  which  con- 
trolled the  Stuart  Case. 

[I]  2.  With  respect  to  a  part  of  the  tracts 
involved  a  public  highway  has  been  laid  out 
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parallelinK  the  railroad  track  at  a  distance 
of  60  feet  from  it  The  defendants  claim 
that  this  effects  a  severance  of  the  railway 
company's  right  of  way ;  that  It  cannot  hold 
a  right  of  way  consisting  of  two  separate 
strips,  one  on  each  side  ot  the  highway.  We 
do  not  regard  the  valid  existence  of  the  high- 
way as  inconsistent  with  the  retention  by 
the  railway  comi>any  of  its  whole  right  of 
way,  qualified  by  the  rights  of  the  public 
with  refercnoe  to  the  strip  occupied  by  the 
road. 

[3]  3.  The  defendants  claim  title  by  ad- 
verse possession  for  16  years,  and  assert  that 
the  familiar  rule  which  in  previous  cases 
has  prevented  the  loss  by  the  railway  com- 
pany of  any  part  of  its  right  of  way  in  that 
manner  (Northern  Pacific  Ry.  v.  Torvvns«[kd, 
190  U.  S.  267,  23  Sup.  OL  671,  47  L.  Ed.  1044) 
does  not  apply  here  for  this  reason:  The 
rule  .referred  to  ia  baaed  upon  the  theory 
of  the  retention  of  an  interest  in  the  right 
of  way  by  the  government  for  the  protection 
of  the  public.  The  i^aintifl's  title  to  the 
right  of  way  is  derived  through  a  purchase 
more  than  16  years  ago  under  foreclosure 
IMTOceedings  to  which  the  United  States  was 
a  party,  and  by  the  decree  therein  the  gov- 
ernment was  cut  off  from  all  rights  to  the 
property  sold  excepting  certain  enumerated 
privileges,  not  including  this,  which  were  ex- 
pressly saved.  We  do  not  find  the  reason- 
ing convincing.  We  regard  the  considera- 
tion of  public  policy  which  forbade  the  al- 
ienation of  any  part  of  the  right  of  way  by 
the  original  grantee  as  applying  here  with 
equal  'force,  notwithstanding  the  decree  bar- 
ring the  Interests  of  parties  to  the  litigation. 
The  buyer  acquired  the  rights  of  the  former 
owner  of  the  ri^t  of  way,  whlcb  were  to 
use  it  as  occasion  might  require  for  railroad 
purposes. 

4.  In  1880  the  superintendent  of  the  rail- 
road company  then  owning  the  property  pro- 
posed to  one  of  the  defendants  to  furnish  him 
the  plants  for  a  hedge  fence  60  feet  north  of 
the  cent^  of  the  track  if  be  would  plant 
them.  The  defendant  accepted  the  proposi- 
tion and  carried  out  its  terms.  A  part  of 
the  hedge  being  destroyed  by  fire,  the  com- 
paiky  replaced  it  with  a  wire  fence,  which 
has  since  been  maintained.  It  is  contended 
that  the£<e  proceedings  amounted  to  an  agree- 
ment fixing  the  boundary  of  the  right  of 
way.  In  two  of  the  other  cases  the  defend- 
ants dalm  through  deeds  from  the  original 
railway  company  containing  these  provisions : 

"Reserving  to  said  company  and  its  assigns 
the  rigbt  of  way  for  said  railway  in  width  and 
In  manner  and  form  as  provided  by  the  acts  of 
Congress  in  relation  thereto.  And  it  is  farther 
agreed  that,  whenever  it  is  required  by  law 
that  the  company  sliall  fence  its  road,  such 
fence  along  the  line  of  the  road  upon  the  land 
hereby  conveyed  shall  be  erected  and  maintained 
by  the  party  of  the  second  part  and  its  suc- 
cessors and  assigna  in  all  respects  ttfi  required 


by  law;  and  this  agreement  is  hereby  declared 
a  covenant  running  with  the-  land  herein  con- 
veyed." 

[4]  Fences  have  been  maintained  at  a  dis- 
tance of  60  feet  from  the  middle  of  the  track. 
The  defendant  In  the  three  cases  Referred  to 
contend  that  they  are  entitled  to  the  outside 
160  feet  of  the  original  right  of  way  in  vir- 
tue of  the  act  of  Congress  of  June  24,  1912. 
validating  all  conveyances  or  agreements 
confining  the  limits  of  the  400-foot  rigbt  of 
way  originally  granted.  37  U.  8.  Stat.  138. 
We  do  not  regard  the  circuinstances  stated 
as  showing  such  a  conveyance  or  agreement, 
or  as  Impairing  the  plaintUCs  title  to  any 
part  of  the  right  of  way  unless  throng  es- 
tablishing an  adverse  possession  and  so  set- 
ting the  statute  of  limitation  in  operation. 
It  has  been  specifically  held,  however,  tbat 
the  act  referred  to  gives  no  title  l>y  reason 
of  the  running  of  the  statute  of  limitation 
imless  the  full  period  had  elapsed  prior  to 
its  enactment  Union  Pac.  R.  R.  v.  liaramle 
Stockyards,  231  U.  S.  190,  84  Sup.  Ct  101.  58 
L.  E3d.  179;  Union  Pac.  R.  B.  t.  Snow,  231 
I}.  S.  204.  34  Sup.  Ct  104,  58  I..  Ed.  184; 
Nadean  v.  Union  Pac.  R.  E.  Co.,  268  U.  8. 
442,  40  Snp.  Ct  570,  64  L.  Ed.  1002;  BaU- 
road  Co.  v.  Tbeden,  104  Kan.  289,  178  Pac 
441,  petition  for  writ  of  certiorari  denied  253 
U.  S.  486,  40  Sup.  Ct  482,  64  L.  Ed.  1025. 
The  defendants  assert  that  a  different  rule 
applies  here  by  reason  of  the  Interpretation 
placed  upon  an  act  of  Congress  which  they 
conceive  to  be  of  the  same  effect  in  North- 
em  Pacific  Railway  Co.  v.  Ely,  107  U.  S.  1, 
26  Sup.  Ct.  i302,  49  I*  Ed.  639.  It  was  there 
held  that  under  the  act  of  April  28,  1904 
(33  U.  S.  Stat  538),  validating  conveyances 
of  portions  of  the  right  of  way  theretofore 
made  by  other  railroad  companies,  adverse 
occupancy  for  the  statutory  period  might  be 
regarded  as  equivalent  to  a  conveyance,  by 
invoking  the  doctrine  of  presumption.  That 
conclusion  was  reached  by  a  very  liberal  con- 
struction of  the  language  of  the  statute  to 
promote  its  purpose ;  the  word  "conveyance" 
being  expanded  to  cover  the  suffering  of  title 
to  be  lost  by  a  hostile  occupancy.  Northern 
Pac.  Ry.  V.  Concannon,  239  V.  S.  382,  36 
Sup.  Ct  156,  60  L.  Ed.  342.  As  shown  by  the 
cases  cited,  the  federal  Suprsne  Court  has 
not  given  that  scope  to  the  words  "convey- 
ances and  agreements"  in  the  act  of  1912,  and 
an  obvious  and  sufficient  reason  for  not  doing 
so  is  this :  The  act  of  1904  'in  terms  pro- 
vides for  the  validation  of  "conveyances"  of 
portions  of  a  right  of  way,  nothing  being 
said  In  80  many  words  about  adverse  posses- 
sion. In  that  situation  there  Is  room  for 
construing  the  word  "conveyances"  so  as  to 
include  parting  with  title  by  a  method  re- 
garded as  substanttially  the  same  within  the 
purpose  of  the  statute.  But  the  art  of  1912, 
In  addition  to  considering  the  effect  of  con- 
veyauces,  contains  a  separate  paragraph  re- 
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latlng  to  Qie  effect  of  adverse  possession. 
Tbe  attention  of  the  framers  of  the  act  hav- 
ing been  addressed  to  adverse  possession  as 
a  distinct  subject,  It  would  not  accord  with 
the  usual  rules  of  construction  to  assume 
that  they  had  adverse  possession  in  mind 
while  dealing  elsewhere  in  the  same  act  with 
conveyances. 

The  Judgments  are  affirmed. 

All  the  Justices  concurring. 


UNION    PAC.    R.    CO.   V.   WEAVER   at   al. 

SAME   V.   NEAL   et  al.     SAME 

V.  BROOM  ei  al. 

(Nos.    23418,   23420.) 

(Supreme  Court  of  ECansaB.     Feb.  11,  1022.) 

(Sullahus  hv  the  Court.i 

1.  Public  lands  «3b92— "Pablle  laads"  «vttlilii 
•tatuta  grantino  right  of  way  tbrough  pnMlo 
laada  daAned. 

Upon  the  one  question  in  wliich  these  cases 
differ  from  the  five  preceding  ones,  it  is  held,- 
following  Stuart  v.  Tfnlon  Pacific  R.  R.  Co., 
227  U.  S.  342,  83  Sup.  Ct.  338,  57  L.  Bd.  635, 
that  under  the  act  of  Congress  of  July  1,  1862 
(12  V.  &  Stat  at  liarge,  c.  120,  p.  489),  the 
Union  Pacific  Railroad  Company  and  its  sue- 
cesBors  ia  interest  acquired  a  present  grant  of 
the  right  of  way  through  public  lands,  and  that 
witiiln  the  meaning  of  the  right  of  way  sec- 
tion of  the  act  all  land  was  public  where  the 
title  remained  in  the  government,  and  it  had  the 
ultimate  right  to  dispose  of  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Land.] 

2.  Public  lands  «s992— Rigbt  of  way  anparior 
to  rights  raauttlag  fnn  mtriea  mada  sub- 
sequent to  enactment  of  statute  granting 
right  of  way  notwithstanding  prior  canoelad 
entries. 

The  defendants'  titles  rest  upon  patents  re- 
sulting from  entries  on  the  lands  subsequent  to 
Joly  2,  1864.  Entries  bad  been  made  upon  the 
holds  prior  to  July  2,  1864,  but  notliing  reanlt- 
cd  therefrom  and  the  entries  were  canceled. 
Eeld,  that  the  defendants  cannot  tack  to  their 
claims  any  rights  by  virtue  of  the  canceled  en- 
tries, and  that  the  prior  entries  did  not  remove 
the  lands  from  the  grant  of  the  right  of  way  by 
Act  Cong.  July  1,  1862. 


from     District     Court,     Saline 


.  Appeal 
County. 

Actions  by  the  Union  Padflc  Railroad 
Oompany  a^tlnst  Mary  Weaver  and  others, 
Helen  M.  Neal  and  others,  and  Charles  A. 
Broom  and  others.  Judgments  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgments 
for  plaintiff. 


R.  W.  Blair,  T.  M.  Lillard,  and  O.  B.  Eld- 
son,  all  of  Topeka,  and  T.  L.  Bond,  of 
Sallna,  for  appellant 

Burch,  Lltowich  &  Royce  and  Z.  O.  Mll- 
likln,  all  of  Sallna,  for  appdilees. 

PORTER,  J.  As  in  the  six  preceding 
cases  (204  Pac.  1008),  these  actions  were 
brought  by  the  Union  Pacific  Railroad  Com- 
pany to  recover  portions  of  its  right  of  way 
throngh  Saline  county  which  defendants 
claim  to  own.  The  defendants  prevailed  In 
the  court  below,  and  the  railroad  company  is 
the  appellant.  In  one  other  respect  the  cases 
differ.  They  involve  a  question  not  presented 
by  the  five  preceding  cases,  and,  as  this  ques- 
tion Is  common  to  the  three,  they  have  been 
consolidated.  In  other  respects  these  are 
controlled  by  the  decision  in  the  five  cases. 

It  will  be  sufficient  to  state  the  findings  of 
tlie  trial  court  upon  the  facts,  which  present 
the  one  question. 

The  present  owners  purchased  the  lands 
a  considerable  time  after  the  construction  of 
the  railroad,  and. they,  or  those  under  whom 
they  claim,  have  occupied  the  lands  ever 
since  the  date  of  the  entry  under  which  the 
patents  issued. 

In  the  Weaver  case  a  homestead  entry  on 
the  land  was  made  in  October,  1863.  prior  to 
the  effective  date  of  the  grant  to  the  rail- 
road company,  which  was  July  2, 1864.  That 
entry,  however,  was  canceled  and  another 
entry  upon  which  the  patent  finally  issued 
was  made  on  October  12,  1864. 

In  the  Neal  case  a  declaratory  statement 
was  filed  May  13,  1861,  and  a  homestead  en- 
try on  November  4,  1863.  The  homestead 
entry  was  canceled  April  28,  1865.  A  home- 
stead entry  was  subsequently  made  by  John 
E.  Woodward  on  September  29,  1871,  and  a 
patent  thereon  was  issued  to  him  June  30, 
1880. 

In  the  Broom  case  a  declaratory  statement 
was  filed  May  13,  1861,  and  a  homestead  en- 
try by  Nathaniel  B.  Talcott  November  4, 
1863.  These  were  prior  to  July  2,  1864,  the 
date  when  the  grant  to  the  railroad  company 
became  effective,  but  nothing  resulted  from 
the  entries.  Subsequently,  on  September  29, 
1871,  John  E.  Woodward  made  a  homestead 
entry  resulting  in  a  patent  Issued  to  him  on 
June  30,  1880. 

In  Railroad  Co.  v.  Davenport,  102  Kan. 
613,  170  Pac.  993,  it  was  decided: 

"The  Union  Pacific  Railroad  Company,  liy  the 
grant  to  its  predecessors  in  interest  under  the 
act  of  Congress  of  July  1,  18^  (12  U.  3. 
Stat  at  Large,  c.  120,  p.  489),  and  the  amend- 
atory act  of  July  2,  1864  (13  U.  S.  Stat  at 
Large,  c.  216,  p.  350),  became  the  owner  in  fee 
of  a  right  of  way  200  feet  from  the  center  of 
the  track,  which  right  is  superior  to  claims 
Initiated  after  the  act  of  1864,  and  is  not  de- 
feated by  adverse  possession.     The   grant  Is 
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of  the  land  itself,  asd  not  a  mere  right  at  pas- 
sage over  it"     (Syl.) 

The  opinion  cites  the  case  of  Stuart  v. 
Union  Pacific  B.  B.  Co.,  227  U.  S.  342,  33 
Sup.  Ct  338,  67  Tj.  Ed.  635,  where  It  was 
held  that  under  the  acts  of  1862  (12  Stat. 
489)  and  1864  (13  Stat  356)  the  Kansas  Paci- 
fic Railway  Oimpany  bad  authority  to  build 
west  of  the  lOOtii  meridian  to  Denver  and 
was  entitled  to  a  right  of  way  200  feet  from 
the  center  of  the  track,  and  that  right  is 
superior  to  claims  initiated  after  the  act  of 
1864,  even  If  prior  to  the  construction  of  the 
road;  and  this  right  Is  not  defeated  by  ad- 
verse possession. 

It  might  be  said  that  the  claims  which  re- 
sulted in  the  patents  upon  which  defendants' 
tltl^  rests  did  not  originate  until  after  July 
2, 18W,  when  the  grant  became  effective.  We 
do  not  believe  tlie  defendants  can  bridge  the 
gap  between  the  date  of  the  cancellation  of 
the  first  entries  by  tacking  to  their  own 
claims  under  the  patents  any  rights  acquired 
by  the  prior  entries.  None  of  the  patents 
was  issued  because  of  anything  done  by  for- 
mer entrymen  or  under  a  prior  and  canceled 
entry.  In  the  Interval  between  the  cancel- 
lation of  a  prior  entry  and  the  filing  of  the 
new,  the  land  undoubtedly  became  public 
land  open  to  settlement.  Otherwise  a  new 
filing  thereon  would  have  been  futile.  The 
whole  effect  of  the  prior  entries  passed,  with 
their  cancellation. 

[1,  2)  The  main  contention,  however,  of  the 
defendants  and  the  one  upon  which  It  ap- 
pears to  be  conceded  the  trial  court  based 
the  judgments,  is  that  the  acts  of  Congress 
of  1862  and  1864  gave  only  a  right  of  way 
over  land  which  was  then  public;  that  the 
land  then  occupied  by  settlors  was  not  pub- 
lic, and  therefore,  the  grant  of  the  right  of 
way  could  never  affect  those  lands.  It  is 
true  that  In  Tarpey  v.  Madsen,  178  U.  S. 
215,  20  Sup.  Ct.  849,  44  L.  Fd.  1042,  it 
was  held  that,  when  an  entry  is  duly  made, 
the  land  described  therein  ceases  to  be  a 
part  of  the  public  domain.  In  the  opinion 
it  was  held  that  the  effect  of  the  former 
entry  was  to  withdraw  the  land  "from  sub- 
sequent homestead  entry,  pre-emption  settle- 
ment, sale  or  grant  until  the  original  entry 
be  canceled  or  declared  forfeited;  in  which 
case  the  land  reverts  to  the  government  as 
a  part  of  the  public  domain,  and  becomes 
again  subject  to  entry  under  the  land  laws." 

The  railroad  company  concedes  that  under 
the  land  grant  section  a  filing  or  entry  pre- 
vious to  the  date  of  the  definite  fixing  of  the 
right  of  way  absolutely  removed  the  land 
from  the  grant  for  all  time,  but  insists  that 
under  the  right  of  way  section  of  the  act  of 
1862  It  got  a  present  right  of  way  across  the 
public  lands,  and  that  within  the  meaning  of 
that  section  all  land  was  public  where  the 
title  remained  in  the  government,  and  it  had 
the  ultimate  right  to  dispose  of  It   The  com- 


pany made  the  same  contenticm  in  Union 
Pacific  RaUroad  Co.  v.  Harris,  76  Kan.  255. 
91  Pac.  68,  which  was  a  right  of  way  case, 
and  this  court  held  that  the  land  owned  by 
the  United  States,  but  lawfully  occupied  by 
a  settler  who  had  filed  his  declaratory  state- 
ment in  1861,  under  the  pre-emption  law,  was 
not  a  part  of  the  public  lands  within  the 
meaning  of  section  2  of  the  act 'of  Congress 
of  July  1,  1862,  which  gave  to  certain  rail- 
road companies  a  right  of  way  through  the 
public  lands,  and  that  no  right  with  resi>ect 
to  such  tract  was  thereby  granted. 

The  facts  in  that  case  were  somewhat  un- 
usual. Long  prior  to  the  railroad  grant  of 
1862,  and  on  April  22,  1861,  the  land  was 
settled  upon  and  a  declaratory  statement 
filed,  claiming  under  the  pre-empticm  law. 
The  settler  remained  continuously  in  posses- 
sion, but  on  September  5,  1865,  he  changed 
his  pre-emption  to  a  homestead  entry,  which 
the  law  permitted  him  to  do.  He  subse- 
quently proved  up  and  received  a  patent  in 
1872.  There  was  no  moment  of  time  from  the 
first  settlement  until  the  patent  when  he  was 
not  In  possession  of  the  land,  nor  when  It 
could  be  said  that  the  land  became  a  part  of 
the  public  domain.  The  decision  was  ren- 
dered In  this  court  In  1907,  taken  on  a  writ 
of  error,  to  the  Supreme  Court  of  the  United 
States,  and  there  afllrmed  (Union  Pacific 
RaUroad  Co.  t.  Harris,  215  U.  S.  386,  30 
Sup.  Ct  138,  64  Ia  Bd.  246),  the  oplnloa  of 
aflSrmance  making  no  distinction  between  the 
effect  of  a  grant  of  a  right  of  way  and*  the 
grant  of  alternate  sections  of  land.  Later, 
however.  In  Stuart  t.  Union  Pacific  B.  R.  Co. 
(1912)  supra.  It  was  held: 

"All  jMraons  acquiring  pnbUe  lands  after  the 
passage  of  the  Pacific  Railroad  Acts  took  the 
same  subject  to  the  right  of  way  conferred  by 
them  on  the  proposed  roads.  Railroad  Co.  r. 
Baldwin,  108  TT.  B.  428."    (Headnote.) 

It  was  further  held  that — 

"Under  the  acts  of  1862  and  1864  the  Kansas 
Pacific  Railway  Company  had  anthority  to  bnOd 
west  of  the  100th  meridian  to  Denver  and  was 
entitled  to  a  right  of  way  200  feet  from  the 
center  of  the  track,  and  that  right  is  superior  to 
claims  initiated  after  the  act  of  1864,  even  if 
prior  to  the  construction  of  the  road;  and  this 
right  is  not  defeated  by  adverse  possession." 
(Headnote.) 

.The  opinion  refers  to  the  Harris  Cajse  In 
the  following  language: 

"It  may  be  said  that  Union  Pacific  Railroad 
Co.  V.  Harris,  216  U.  S.  886,  puts  a  different 
constmction  upon  the  acts  of  1862  and  1864 
from  that  received  in  the  cases  cited,  and,  it 
must  be  admitted,  there  is  langnage  in  the  opin- 
ion which  may  be  so  understood,  but  that  it  was 
not  so  intended  is  made  clear  by  Kindred  v. 
Union  Pacific  RaUroad  Co.,  225  U.  S.  582, 
where  It  is  again  declared  that  under  congres- 
sional authority  the  route  of  the  road  was 
changed  so  that  its  connection  with  the  Union 
Pacific  Railroad  would  be  made  at  a  point  far- 
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ther  vest  than  was  orlg^ally  intended."    227 
U.  S.  349,  S3  Sop.  Gt  341,  57  Ij.  Bd.  635. 

The  reference  here  to  the  Harris  Case,  215 
U.  S.  286,  30  Sup.  Ct.  1S8,  .54  U  Ed.  246,  la 
doabtless  to  a  statement  In  that  opinion  that 
the  effect  of  the  statute  of  1886  was  involved 
<which  was  manifestly  erroneous). 

The  court  then  reasserts  the  doctrine  of 
former  cases,'  and  rejects  the  contention  of 
the  petitioners  that  the  acts  of  1862  and  1864 
should  not  be  considered  and  construed  as 
one  act.  The  opinion  stresses  the  difference 
between  the  grant  of  the  right  of  way  and  the 
grant  of  alternate  odd-numbered  sections, 
and  It  Is  said: 

"Of  such  a  difference  between  an  nncondi- 
tional  grant  of  a  right  of  way  and  a  qoalified 
grant  of  alternate  odd-numbered  sections  this 
court  said,  in  Railroad  Co.  ▼.  Baldwin,  108  U. 
S.  426,  480:  The  uncertainty  as  to  the  ultimate 
location  of  the  line  of  the  road  is  recognised 
througbout  the  act,  and  where  any  qualification 
is  intended  in  the  operation  of  the  grant  of 
lands,  from  this  circumstance,  it  is  designated. 
Had  a  similar  qualification  upon  the  absolute 
grant  of  the  right  of  way  been  intended,  it  can 
hardly  be  doubted  that  it  would  have  been  ex- 
pressed. The  fact  that  none  is  expressed  is 
conclusive  that  none  exists."  227  U.  S.  863, 
33  Sup.  Ct.  343,  57  L.  Bd.  636. 

The  appellees  cite  the  case  of  Oregon  Short 
Line  R.  R.  Go.  v.  Fisher  et  al.,  26  Utah,  179, 
72  Pac.  931,  which,  so  far  as  we  have  been 
able  to  discover,  Is  the  only  decision  which 
directly  supports  thdr  contention.  The  case 
Involved  the  effect  of  an  act  of  Oongress  of 
December  13,  1870  (chapter  2,  16  Stat  395), 
granting  to  the  Utah  Central  Railroad  Com- 
imny  a  right  of  way  over  the  public  lands. 
The  opinion  of  the  TTtah  court  cites  only 
cases  Involving  lands  acquired  under  the 
land  grant  section  of  the  acts  of  1862  and 
1864  to  the  Kansas  Pacific  Railroad  Com- 
pany. No  appeal  was  taken  from  the  judg- 
ment against  the  railroad  company  In  that 
«a8e.  It  is  sufficient  to  say  that,  in  view  of 
the  more  recent  decisions  to  which  we  have 
referred,  the  case  cannot  be  followed  as  a 
precedent. 

The  Jndgmotts  win  be  reversed,  and  the 
causes  remanded,  with  directions  to  enter 
Judgmmt  for  the  plaintiff. 

All  the  Justices  concurring. 
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80RRELLS  v.  CLIFFORD.     (No.  1950.) 

<8apreme  Court  of  Arizona.    March  11,  1922.) 

I.  Fniuil  «=9ll(l)— Eatlmats   ef   nnmber  of 

eattlo  held  aot  actloaakle. 

In  an  action  for  damages  for  miarepresen- 

-tatioB  in  a  cattle  trade,  wherein  all  the  cattle 

in  two  brands  were  exchanged,  consisting  of 


statements  by  defendant  that  ther*  were  1,000 
head  or  more  in  his  brand,  held,  that  such 
representation  was  merely  a  guess  or  estimate, 
and  must  have  been  so  regarded  by  plaintiff, 
and  hence  could  not  constitute  actionable  mis- 
representation'. 

2.  Fraud  «=32D— RefiresontatloM  to  party  In- 
vestigating net  aotlonabie. 

In  an  action  based  upon  misrepresentations 
by  defendant  in  an  exchange  of  all  the  cattle 
in  defendant's  brand  for  tiie  cattle  in  plain- 
tiff's brand,  if  representations  by  defendant 
that  there  were  1,000  head  or  more  in  his 
brand,  were  of  fact,  and  not  of  opinion,  no 
recovery  could  be  based  thereon  where  plain- 
tiff had  investigated  the  representations  before 
the  trade  was  consummated. 

3.  Fraud     ^=323— Representations     to     party 
knowing  facts  not  aotlonabie. 

In.  an  action  for  damages  for  misrepresen- 
tations as  to  the  quality  of  cattle  traded,  the 
statement  being  that  they  were  as  good  as 
the  cattle  in  another  named  brand,  no  recovery 
could  be  bad  where  plaintiff,  an  experienced 
cattleman,  knew  whether  the  cattle  were  as 
good  as  represented  or  not. 

Appeal  from  Superior  Court,  Pima  Coun- 
ty; S.  L.  Pattee,  Judge. 

Action  by  J.  Q.  Clifford  against  Roy  Soiv 
rells.  Judgment  for  plaintiff,  a  new  trial 
was  denied,  and  defendant  appeals.  Revers- 
ed and  remanded,  with  directions  to  dis- 
miss. 

S.  M.  Franklin  and  Gerald  Jones,  both  of 
Tucson,  for  appellant. 

Klngan,  Campbell  &  Conner,  of  Tucson, 
and  S.  F.  Noon,  of  Nogales,  for  appellee. 

ROSS,  C.  J.  The  material  facts  giving 
rise  to  this  litigation  are  as  follows:  Plain- 
tiff, Clifford,  was  the  owner  of  the  ^  brand 
of  cattle  and  horses,  ranging  partly  in  Ifex- 
Ico  and  partly  in  Santa  Cruz  county,  Ariz., 
and  the  defendant,  Sorrells,  owned  the  0X0 
brand  of  cattle,  ranging  In  Santa  Cruz  coun- 
ty. On  September  19,  1919,  at  Nogales,  in 
pursuance  to  an  agreement  made  September 
12,  they  traded  brands  by  each  executing 
to  the  other  a  bill  of  sale  of  bis  brand,  mak- 
ing DO  mention  therein  of  the  number  or 
kind  of  cattle  In  either  brand.  The  deliv- 
eries were  constructive  or  range  deliveries, 
and  were  effected  by  the  exchange  of  bills  of 
sale. 

March  5,  1920,  plalntiflT  filed  his  complaint 
against  defendant,  charging  the  latter  with 
fraudulently  representing  the  number  of  cat- 
tle in  the  OXO  brand  as  900  of  the  age 
of  one  year  and  upward,  whereas  there  were, 
as  defendant  well  knew,  not  more  than  700 
head. 

Thereafter  plaintiff  amended  his  com- 
plaint, charging  that  defendant  misrepresent- 
ed the  facts  in  two  respects,  as  follows:  (1) 
That  tb»e  were  at  least  1,000  head  of  cattle 
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Ill  the  0X0  brand  of  tbe  age  of  one  year  and 
upward ;  and  (2)  that  they  were  of  a  quality 
and  grade  equal  to  certain  cattle  bearing  the 
7X  brand;  that  plaintifC  relied  upon  such 
representations;  that  they  were  false,  and 
known  to  defendant  to  be  false,  as  in  truth 
there  were  not  more  than  700  of  the  OXO 
cattle  of  the  age  of  one  year  and  upward, 
and  they  were  greatly  inferior  in  quality 
and  grade  to  the  cattle  bearing  tbe  7X  brand. 

The  defendant  in  bis  answer  denied  all 
the  material  allegations  of  the  complaint 
The  verdict  of  the  Jury  was  in  favor  of  the 
plaintiff  for  $4,110,  upon  wUcta  Judgment 
was  entered.  The  appeal  is  from  tbe  order 
refusing  new  trial  and  from  the  Judgment. 

The  defendant  complains  of  the  court's  re- 
fusal at  the  dose  of  the  case  to  instruct  the 
Jury  on  his  motion  to  return  a  verdict  for 
defendant,  and  also  for  like  refusal  at  the 
close  of  the  whole  case.  The  motions  were 
predicated  upon  the  proposition  of  law: 

"That,  where  the  purchaser  investigates  for 
himself,  and  nothing  is  done  to  prevent  his  in- 
vestigation from  being  as  full  as  he  chooses, 
he  cannot  say  that  he  relied  on  tbe  vendor's 
representations,  and  Us  reliance  on  such  repre- 
sentations, however  false  they  may  have  been, 
affords  no  ground  of  complaint" 

Plaintiff  does  not  deny  he  made  an  inves- 
tigation. Negotiations  for  the  trade  extended 
over  a  period  of  more  than  30  days — from 
about  the  middle  of  August  to  September  19. 
During  this  time  plaintiff,  who  was  an  'ex- 
perienced cattleman,  employed  three  sources 
to  Inform  himself  of  tbe  number,  quality, 
and  grade  of  the  0X0  brand  of  cattle:  (1) 
He  rode  the  OXO  range  on  two  different  oc- 
casions; (2)  be  made  inquiries  of  the  cow- 
boys in  charge  of  the  OXO  cattle,  who  were 
familiar  with  them  and  the  probable  num- 
ber of  cattle  in  the  brand ;  and  (3)  he  made 
inquiries  as  to  the  number  of  calves  branded 
as  shown  by  the  calf  tally  books.  He  was 
told  by  the  cowboys  that  there  were  1,000 
or  more  cattle  in  the  OXO  brand.  The  tally 
books  were  exhibited  to  plaintiff  for  each  of 
tbe  three  years  previous,  and  tbe  number 
of  calves  branded  were  figured  up  in  his 
presence.  The  tally  books  showed  there  had 
been  branded  277  the  third  year  before. 
After  informing  himself  through  the  three 
sources  above,  plaintiff  said: 

"I  figured  that  they  had  had  1,000  head  all 
the  time  for  the  last  three  years  in  that 
brand." 

Supplementing  the  information  obtained 
by  his  personal  investigation  pending  the 
trade  was  plalntlfTs  general  knowledge  of 
the  OXO  range  and  cattle,  from  their  oc- 
cupying the  same  or  adjacent  range  to  that 
of  the  7X  brand.  Some  of  the  cattle  In  the 
44  brand  that  plaintiff  traded  to  defendant 
ranged  In  the  territory  adjoining  the  range 
of  tbe  7X  and  0X0  cattle^  and  plaintiff  sUt- 


ed  he  knew  the  7X  brand  very  well;  that 
he  was  more  familiar  with  it  than  with  the 
0X0  brand.    He  said: 

"I  know  the  7X  cattle  and  lots  of  the  OXO's 
run  in  the  7X  country.  I  had  ridden  among 
the  7X  cattle  before  that.  I  bad  an  option 
or  interest  in  the  7X  before  I  made  the  ex- 
change." 

The  proposition  originally  was  not  to 
trade  brands.  It  was  that  defendant  gather 
and  deliver  to  plaintiff  a  certain  number  of 
OXO  cattle  in  excliange  for  the  44  brand  of 
cattle  and  horses.  To  that  end  defendant 
offered  (this  on  September  12)  to  gather  and 
deliver  900  head  of  the  OXO's,  counting  the 
calves  for  the  44  brand.  The  plaintiff^ 
counter  proposition  was  to  trade  his  brand 
for  900  head  of  the  0X0  brand,  yearlings 
up,  and  calves  thrown  in.  Each  drew  np  a 
bill  of  sale  to  the  other  incorporating  the 
above  offers,  but,  as  neither  was  Batiafied 
with  the  other's  proposition  these  Inatra- 
ments  were  destroyed,  and  they  parted,  each 
going  his  way.  Later  in  the  same  day,  how- 
ever, they  came  together  again  and  renewed 
their  negotiations.  Defendant  according  to 
plaintiff's  testimony,  at  this  time  offered  to 
gather  and  deliver  900  head  of  tbe  OXO 
cattle,  yearlings  up,  for  the  44  brand. 

"I  said,  'I  will  trade  brands  with  you.' 
*  *  *  I  told  him  then  and  there  I  woald 
trade  brands  with  him  and  he  said  all  right  we 
would  trade." 

It  is  unquestioned  that  defendant  at  all 
times,  when  talking  to  plaintiff,  represented 
that  there  were  1,000  or  more  cattle  in  tbe 
OXO  brand,  and  that  that  was  the  estimate 
of  all  others  to  whom  plaintiff  appealed  in 
his  investigations.  Several  cattlemen,  famil- 
iar with  the  OXO  brand  and  their  range, 
were  witnesses,  either  for  the  plaintiff  or 
defendant,  but  there  was  no  effort  to  show 
by  them  that  the  estimate  of  defendant,  and 
others  inquired  of  in  the  circumstances,  was 
other  than  reasonable,  much  less  recklessly 
extravagant.  It  is  unquestioned  that  defend- 
ant offered  to  guarantee  there  were  900  head 
in  the  0X0  brand  when  he  told  plaintiff  he 
would  gather  and  deliver  that  niuiber  for 
the  horses  and  cattle  in  the  44  brand.  The 
plaintiff  says  the  reason  he  did  not  take  the 
guarantee  of  tbe  900.  head  was: 

"I  told  liim  (defendant)— by  that  time  Irhad 
decided  that  there  was  1,000  head  of  these 
cattle  and  I  thought  if  he  gathered  the  900 
head  that  he  would  keep  ont  the  good  ones, 
yon  know,  between  the  900,  whatever  was  over 
the  900.  So  I  told  him  I  would  trade  the 
brand." 

It  was  in  evidence  tliat  it  was  the  custom 
of  cattlemen  to  estimate  the  number  of  cat- 
tle in  any  given  brand  at  large  on  the  range 
by  multiplying  the  numl>er  of  calves  brand- 
ed in  any  given  year  by  the  flgure  4.  The 
plaintiff  said: 
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"The  calf  crop  1b  one  way  of  estimating  it 
■<namber  of  cattle).    It  la  the  principal  war." 

He  further  said,  basing  his  (^>lnion  upon 
the  number  of  calves  the  tally  book  showed 
had  been  branded,  he  thought  there  were 
about  1,000  head  of  the  OXO  cattle.  July 
20,  1920,  plaintiff  sold  the  OXO  brand  of 
-cattle,  and  at  that  time  there  bad  been  gath- 
•ered  822  bead  of  all  ages.  The  estimates  of 
those  left  on  the  range  ungathered  differed 
from  300  to  a  very  few. 

In  view  of  all'  the  facts  as  thus  disclosed, 
the  question  Is,  Did  the  court  err  in  submit- 
ting the  case  to  the  Jury,  and  in  not  sustain- 
ing the  defendant's  motion  to  Instruct  the 
Jury  to  return  the  verdict  in  his  favor?  In 
12  B.  O.  Ii.  p.  244,  {  14.  It  Is  said: 

"As  a  general  rule,  in  order  to  congtitute 
-actionable  fraud  the  false  representation  must 
relate  to  a  matter  of  fact,  and  such  fact  must 
be  one  which  exists  in  the  present  or  which  has 
existed  in  the  past.  It  must  also  relate  to  a 
fact  which  is  susceptible  of  knowledge;  other- 
wise there  is  nothing  in  relation  to  which  the 
person  making  it  could  state  what  he  knew  to 
l>e  mitrae.  Generally,  therefore,  fraod  cannot 
be  predicated  upon  the  mere  expression  of  an 
-opinion  which  is  understood  to  be  only  such 
-or  cannot  reasonably  be  understood  to  be  any- 
thing else,  nor  upon  representations  in  regard 
to  matters  of  estimate  or  judgment.  The  per- 
son to  whom  such  statements  are  made  has  no 
right  to  rely  upon  them,  and  does  so  at  his 
peril,  nor  can  it  be  supposed  that  they  in- 
flnenced  his  judgment." 

Smltb  on  the  Law  of  Fraud,  {  1,  says: 

"No  specific  rule  can  be  laid  down  as  to  what 
•re  fraudnlent  representations.  It  depends 
upon  the  particular  facts,  the  relative  situation 
of  the  parties,  and  their  means  of  information. 
If  the  representation  is  false,  and  the  party 
-accepts  it  with  his  eyes  open,  he  cannot  com- 
plain. If  the  parties  have  equal  means  of  in- 
formation, the  law  of  caveat  emptor  applies, 
and  no  recovery  can  be  had.  Where  the  repre- 
sentation is  a  mere  commendation  or  matter 
of  opinion,  and  the  parties  i^re  on  equal  foot- 
ing, the  courts  will  not  interfere." 

.  In  Vulcan  Metals  Co.  v.   Simmons  Mfg. 
<3o.,  248  Fed.  853,  161  0.  O.  A.  T,  It  is  said: 

"When  the  parties  are  so  situated  that  the 
buyer  may  reasonably  rely  upon  the  expression 
of  the  seller's  opinion,  it  is  no  excuse  to  give 
a  false  one.  Bigler  v.  Flickinger,  55  Pa.  279. 
And  so  it  makes  much  difference  whether  the 
parties  stand  'on  an  equality.'  For  example, 
we  should  treat  very  differently  the  expressed 
opinion  of  a  chemist  to  a  layman  about  the 
properties  of  a  composition  from  the  same 
opinion  between  chemist  and  chemist,  when  the 
buyer  had  full  opportunity  to  examine.  The 
reason  of  the  rule  lies,  we  think,  in  this:  There 
are  some  kinds  of  talk  which  no  sensible  man 
takes  seriously,  and  if  he  does  be  suffers  from 
his  credulity.  If  we  were  all'  scrupulously 
hoAest,  it  would  not  be  so;  but,  as  it  is,  nei- 
ther party  usually  believes  what  the  seller 
says  about  his  own  opinions,  and  each  knows 
it," 


As  was  said  of  a  like  contention  to  tiie  one 
here,  also  involving  a  cattle  trade.  In  Cole 
V.  Smltb,  26  Colo.  506,  58  Pac.  1086: 

"They  [plaintiffs]  could  not  shnt  their  eyes 
to  the  facts  which  they  knew,  or  by  proper 
inquiry  could  have  ascertained,  that  they  were 
buying  a  herd  of  cattle  ranging  on  the  public 
domain,  the  number  of  which  was  unknown 
both  to  them  and  to  the  defendant,  and  that, 
necessarily,  they  ran  more  or  less  risk  in  mak- 
ing the  exchange  which  they  did." 

The  case  of  Stewart  v.  Wyoming  Banche 
Co.,  128  U.  S.  883, 9  Sup.  Ct  101,  32  h.  Ed.  439, 
was  an  action  for  damages  for  deceit  against 
the  seller  for  representing  to  the  buyer  that 
the  calves  branded  for  the  year  1882  at  the 
date  of  sale  were  2,800,  and  that  the  herd 
consisted  of  15,000  head  exclusive  of  that 
year's  Increase,  which  r^resentatlons  were 
false.  The  buyer  was  permitted  to  recover, 
because  when  be  sought  through  his  agent 
to  Inquire  from  the  foreman  of  the  ranch 
and  other  persons  as  to  the  number  of  calves 
that  bad  been  branded,  he  was  induced  by 
the  seller  to  desist,  and  requested  to  rely  on 
the  seller's  representations  as  to  the  number 
of  calves  branded.  In  that  case,  however, 
the  following  instruction,  giv«i  at  the  trial, 
was  approved  by  the  Supreme  Court: 

"And  no  expression  of  opinion  or  judgment 
or  estimation,  not  involving  the  assertion  of  an 
unconditional  fact,  can  constitute  actionable 
false  representation." 

[f]  Here  plaintiff  and  defendant  were  both 
experienced  cattlemen,  and  in  that  respect 
their  case  is  analogous  to  one  chemist 
selling  a  composition  to  another  chemist  or 
one  Jeweler  selling  a  diamond  to  another 
Jeweler  after  Investigation.  Neither  could 
be  said  to  have  any  advantage  over  the  oth- 
er in  knowledge  or  experience  In  Judging, 
handling,  and  trading  In  cattl&  Of  course, 
if  defendant  stated  that  he  had  1,000  or 
more  head  of  cattle  In  the  OXO  brand,  the 
plaintiff  knew  from  the  very  nature  of 
things  that  it  was  an  estimate.  The  cattle 
were  at  large,  grazing  over  an  extensive 
range,  and  the  only  possible  way  to  have  de- 
termined that  there  was  1,000  or  more  was 
to  have  rounded  tbem  up  and  counted  them. 
So  far  as  the  record  Is  concerned,  the  plain- 
tiff had  every  source  of  information  as  to 
the  number  of  cattle  in  the  OXO  brand  that 
the  defendant  had.  Those  of  whom  he  in- 
quired, cowboys  looking  after  thecattle,  pre- 
sumably were  as  well  acquainted  with  the 
number,  or  i>erbaps  better,  as  the  defendant 
There  Is  no  suggestion  that  the  tallies  sub- 
mitted to  the  plaintiff  for  the -three  preced- 
ing years  were  padded  or  inaccurate.  Clear- 
ly, therefore,  when  defendant  stated  that 
there  were  1,000  bead  or  more  in  tlte  brand 
It  w{(s  merely  his  guess  or  estimate,  and 
plaintiff  must  have  so  regarded  it. 
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.-."  AS  ^.•  the  number  of  cattle 

V  ^  'v«tnl  w«s  one  of  fact,  and  not 

v>a  v<  v^wl**.  we  are  confronted 

'  j^,".,.,.{»,i5.ttiv*i  that  plaintiff  investlgat- 

"     -K"  r>v»«*«^'Wt'»n  before  the  trade  was 

"^  ^  „iiuMW«J-     !'*>«  rule  In   euch   drcum- 

i-i'mvx«  ias  ItWB  announced  In  this  state  In 

,Vo  >.•«»**•    3*tt^*«W  Mining  Co.  v.  Hammons, 

i>  vni  3»)A  100  Pac.  796;  Dooley  v.  Burling- 

ti.  •«..  W.  12  Aria.  332,  100  Paa  797.    In 

tit«  Mitv't^  Case  it  was  said: 

"\VI>«r«  the  purchaser  undertakes  to  make 
iu««vit>c«tioai8  of  his  own,  and  the  vendor  does 
itotiuus  to  prevent  his  investigation  from  be- 
iug  a»  full  as  he  chooses  to  make  it,  the  pur- 
cli*a«r  cannot  afterward  allege  that  tiie  vendor 
vMHil*  alsrepresentations." 

In  the  Dooley  Case: 

"Having  investigated  for  himself,  he  may  not 
now  claim  to  have  relied  upon  the  r^presenta- 
tlona  as  to  the  then  condition  of  the  mines." 

It  Is  true  that  the  rnle  here  announced 
lutd  reference  to  representations  In  connec- 
tion with  the  sale  of  mines  involving  the 
charge  that  the  vendor  had  misrepresented 
to  the  vendee  the  character  and  quantity  of 
ore  "In  8lgh£"  It  la  conceivable  that  the 
rule  is  not  only  Just  and  equitable,  but  v^r- 
haps  the  only  practicable  one  in  such  cases. 
No  one  can  tell  whether  an  ore  body  will  re- 
main nniform  in  size  and  richness  or  wheth- 
er it  will  pinch  out  Therefore  the  vendee  of  a 
mine,  having  investigated  the  mine,  cannot, 
whendt  fails  to  measure  up  to  representations, 
recover  damages  for  deceit  Experienced  cat- 
tlemen, dealing  with  cattle  upon  the  range, 
also  know  that  they  are  liable  to  be  mistak- 
en in  estimating  the  number. 

The  rule  is  stated  in  2  Pomeroy's  E>]ulty 
(4tb  Ed.)  i  1893,  as  follows: 

"If,  after  a  representation  of  fact  however 
positive,  the  party  to  whom  it  was  made  in- 
stitutes an  inquiry  for  hims^,  has  recourse  to 
the  proper  means  of  obtaining  information,  and 
actoally  learns  the  real  facts,  he  cannot  daim 
to  have  relied  upon  the  misrepresentation  and 
to  have  been  misled  by  it  Such  claim  would 
simply  b«  ontrue.  The  same  result  must  plain- 
ly follow  when,  after  the  representation,  the 
party  receiving  it  has  given  to  him  a  sufficient 
opportunity  of  examining  into  the  real  facts, 
when  his  attention  is  directed  to  the  sources  of 
information,  and  he  commences,  or  purports  or 
pr«tfc8Se8  to  commence,  an  investigation.'  The 
plainest  notivea  «t  expediency  and  «f  justice 


require  that  he  should  be  charged  with  all  the 
knowledge  which  he  might  have  obtained  bad 
he  pursued  the  inquiry  to  the  end  with  dili- 
gence and  completeness.  He  cannot  claim  tliat 
he  did  not  learn  the  troth,  and  that  he  was 
misled." 


gives  the  reason  for 


The  learned  author 
the  rule  as: 

"•  •  •  The  practical  impossiUfity  in  any- 
judicial  proceeding  of  ascertaining  exactly  bow 
much  knowledge  the  party  obtained  by  his  in- 
quiry; and  the  opportunity  which  a  contrary 
rule  would  give  to  a  party  of  repudiating  an 
agreement  or  other  transaction  fairly  entered 
into,  with  which  he  had  become  dissatisfied." 

The  rnle  laid  down  by  Pomeroy,  sopra. 
seems  to  have  met  the  approval  of  this  court 
in  Mitchell  Mining  Co.  t.  Hammons;,  snpm. 
88  it  is  quoted  therein.  It  la  quoted  wiUi  ap- 
proval in  HacUeman  v.  Lyman  (Cal.  Appi) 
196  Pac.  263. 

Up  to  this  point  our  attention  has  been 
given  to  that  feature  of  the  complaint  charg- 
ing the  defendant  with  misrepresenting  tbe- 
number  of  cattle  in  the  OXO  brand.  We 
now  turn  to  the  charge  in  the  complaint  tbat 
the  d^endant  misrepresented  the  qnality  or 
grade  of  the  cattle.  Defendant  admits  tbat 
in  tbe  negotiations  leading  up  to  the  trade  be 
told  plaintiff  the  0X0  cattle  were  as  good 
as  the  cattle  in  the  7X  brand.  Upon  tbe 
trial  the  defendant  insisted  tbat  the  OXO 
were  as  good  as  the  7X.  There  was  evidence 
introduced  In  behalf  of  the  plaintiff  to  tbe 
effect  that  the  7X  cattle  were  worth  $10 
per  bead  more  than  OXO  cattle.  Tbe  evi- 
dence also  showed  that  intermingled  with 
both  these  brands  were  about  5  or  10  per 
cent  Mexican  cattle ;  that  for  several  years 
both  herds  had  been  served  with  wblte- 
faced  Hereford  bulls. 

[3]  As  we  have  heretofore  seen,  plaintiff 
had  more  or  less  familiarity  with  tbe  OXO 
cattle  before  the  negotiations  for  th^r  par- 
chase  by  him  was  stated.  He  rode  the  range 
two  days  thereafter  before  tbe  trade  was 
consummated,  and  admits  that  he  saw  some 
of  the  OXO  cattle;  and  It  is  not  shown  tbat 
those  he  saw  were  not  fair  samples  of  tbe 
grade  of  cattle  in  the  OXO  brand,  or  tbat  be 
was  misled  as  to  the  average  quality  of  tl>e 
brand  by  those  he  saw.  Plaintiff  tb«efore 
had  a  chance  to  compare  the  OXO  cattle 
with  the  7X  cattle  as  to  grade  and  quality, 
and,  as  a  cattleman,  experienced  in  tbe  bnsi- 
ness  of  catUe  raising,  he  knew  at  the  time 
the  trade  was  effected  whether  tbe  OXO's 
were  as  good  as  the  7X's  or  not  In  tbat 
regard  he  exercised  his  own  judgment  nils 
is  not  a  case  in  which  tbe  seller  misrepre- 
sented the  age,  health,  or  condition  of  the 
cattle.  If  it  were,  under  tbe  law  be  would 
be  liable  for  any  damages  sustained  by  tbe 
plaintiff  by  reason  thereof.  Hitcbcock  v. 
Gothenburg  Water  Power  Col.  4  Neb.  (onctf.) 
620,  05  N.  W.  63&.    To  sustain  tbia  featom 
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of  the  complaint  erldence  of  dliference  of 
value-  in  the  0X0  and  7X  brands  -was  intro- 
duced, and  not  to  show  that  the  7X  was  the 
higher  or  better  breed  of  cattle.  In  other 
words,  the  eridence  of  Inferiority  in  quaUty 
or  grade  of  the  0X0  consisted  of  showing 
that  they  were  worth  less  money  than  the 
7X  cattle.  We  find  the  law,  as  stated  In  26 
O.  J.  1216,  {  110,  to  be: 

"Misrepresentations  as  to  Talae  cannot  or- 
dinarily constitute  fraud  because  they  are  gen- 
erally to  be  regarded  as  mere  expressions  of 
opinion  or  'trader's  talk'  inTolTing  a  matter 
of  Jndgment  and  estimation  as  to  which  men 
may  differ.  It  has  been  held  that  such  repre- 
flentations  may,  under  certain  circumstances, 
be  nonactionable  even  when  made  with  intent 
to  deceive,  and  with  knowledge  of  their  falsity, 
and  a  fortiori  they  are  not  actionable  where 
made  in  honest  ignorance.  Where  the  parties 
deal  at  arm's  length  with  equal  means  of 
knowledge,  it  is  obTious  that  there  can  be  no 
redress  for  misrepresentations  as  to  valne, 
becanse  in  such  a  case  the  hearer  should  in- 
vestigate and  judge  for  himself.  He  has  no 
right  to  rely  upon  the  speaker's  representa- 
tions as  to  value,  and  if  he  does  so  and  suffers 
injury  it  is  his  own  folly,  for  which  the  law 
will  grant  no  relief,  and  this  is  e^ecially  true 
where  the  relation  ot  the  parties  is  antagonis- 
tic, or  where  the  hearer  has  made  an  inves- 
tigatibn  before  acting,  or  knows  that  the 
speaker  is  relying  upon  information  from 
another,  or  the  matter  is  one  of  pubUe  rec- 
ord." 

While  the  plaintiff  concedes  the  correct- 
ness of  the  rule  as  laid  down  by  the  pred- 
ecessor of  this  court,  and  as  stated  In  Pom- 
eroy,  he  contends  that  the  facts  In  this  case 
do  not  bring  It  within  that  rule,  because  he 
says  the  defendant  bad  known  the  OXO 
brand  of  cattle  for  20  years,  and  was  thor- 
oughly familiar  with  them;  they  were  scat- 
tered over  very  large  country,  and  It  was  not 
practicable  for  plaintiff  to  ride  out  and  ex- 
amine the  OXO  cattle  In  detail,  and  he  bad 
seen  only  a  very  few  of  them.  Granting  that 
this  Is  all  true,  for  the  sake  of  the  argu- 
ment, there  still  remains  the  fact  that  plain- 
tiff, as  an  experienced  cattle  man,  familiar 
with  the  methods  of  ascertaining  approxi- 
mately the  number  of  cattle  ranging  on  the 
range  at  large  In  any  given  brand,  pursued 
these  methods,  and,  from  all  that  can  be 
known,  relied  upon  the  results  of  his  investi- 
gation rather  than  upon  the  representations 
of  the  defendant    Plnlntltf  also  says: 

"While  the  law  is  as  stated  in  the  cases 
«ited  by  appellant,  it  is  equally  the  law  that, 
if  the  buyer,  instead  of  investigating  as  folly 
ss  he  might,  made  only  a  partial  investigation, 
and  relied  in  part  on  the  representations  of  the 
adverse  party,  and  was  deceived  by  such  repre- 
sentation to  iu8  Injury,  be  is  not  precluded  from 
maintaining  action  for  such  deceit" 

— and  cites  In  support  thereof  Meland  v. 
Tonngberg,  124  BClnn.  446,   146  N.  W.  167, 


Ann.  Cas.  1S15B,  775.  That  case  states  the 
rule  as  contended  for  by  plaintiff  as  the  rule 
in  Minnesota.    It  also  says: 

"But,  if  the  buyer  undertakes  to  investigate 
and  determine  the  entire  matter  for  himself, 
and  is  afforded  a  full  and  fair  opportunity 
therefor,  and  in  fact  does  make  such  investiga- 
tion, and  is  permitted  to  make  it  as  full  and 
complete  as  he  chooses,  and  he  accepts  the 
property  after  such  investigation,  the  author- 
ities are  practically  unanimous  that  he  cannot 
be  heard  thereafter  to  assert  that  he  relied 
upon  the  representations  of  the  adverse  party." 

To  the  same  effect,  Farrar  v.  Churchill, 
135  U.  S.  609-621,  10  Sup.  Ct.  771,  34  L.  Ed. 
250;  Southern  Development  Co.  v.  SUva,  125 
U.  S.  247,  8  Sup.  Ct  881,  31  L.  Ed.  678; 
Clark  V.  Reeder,  158  U.  8.  605.  15  Sup.  Ct. 
840,  38  li.  Ed.  1070 ;  Famsworth  v.  Duffner, 
142  U.  S.  43.  12  Sup.  Ct  i64,  35  L.  Ed.  931j 
Pittsburgh  I/.  &  T.  Co.  v.  -Northern  C.  V.  Ins. 
Co.  (C.  C.)  140  Fed.  888-898;  Grinrod  v. 
Anglo-American  Bond  Co.,  34  Mont.  169,  85 
Pac.  891;  Power  v.  Turner,  37  Jlont  521, 
97  Pac.  956.  We  think,  under  the  law  As 
settled  In  this  jurisdiction,  the  defendant's 
motion  for  an  instructed  verdict  should  have 
been  granted. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded,  with  the  directions  that 
the  complaint  be  dismissed. 

McALISTER  and  FLANI6AN,  JJ.,  concur. 


VARELA  V.  REID.    (No.  1938.) 

(Supreme  Court  of  Arizona.    March  10,  1922.) 

1.  Negligeaoe  «=s>65— Coatributory  neiligeiw* 
defined. 

The  legal  duty  which,  when  breached,  pre- 
cludes recovery  by  the  injured  party  is  the 
duty  imposed  upon  all  men  to  observe  ordinary 
care. 

2.  Trial  «s>l94(t9)— InstruotloM  that  diara. 
gard  of  rule  made  for  safety  of  aa  employee 
preveited  recovery  held  error;  the  question 
being  for  the  jury. 

Under  Const,  art  18,  {  6,  providing  that 
the  defense  of  contributory  negligence  or  as- 
sumption of  risk  shall  be  left  to  the  jury,  in 
an  action  for  death  of  an  employee  caused  by 
being  struck  by  the  lever  of  a  stump  puller 
while  walking  behind  it  contrary  to  a  rule  of 
the  employment  and  warning  by  his  employer, 
an  instruction  that  if  the  deceased  violated  the 
mle  of  the  employer,  and  as  a  result  thereof 
received  the  injuries  from  which  he  died,  plain- 
tiff could  not  recover,  and,  further,  that  it  waa 
the  duty  of  the  employer  to  promulgate  rules 
for  the  safety  of  employees,  and  that,  if  the 
defendant  prepared  and  promulgated  such  rules 
as  were  necessary  for  the  protection  of  the  em- 
ployee, and  the  death  was  the  direct  and  proxi- 
mate  resolt  of  their  violation,  plaintiff  could 
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not  recover,  were  erroneous,  as  preTenting  the 
jury  from  determining  whether  the  failure  of 
deceased  to  obey  the  rule  was  in  fact  negligent, 
and  lacking  in  ordinary  care,  and  as  telling  the 
jury  that  the  failure  of  the  deceased  to  follow 
the  rule  of  the  defendant  not  to  walk  behind  the 
lever  constituted  negligence  as  a  matter  of  law, 
which  would  bar  recovery. 

3.  Trial  <e=s>l94(l9)— Duty  of  court  In  Instmct- 
ing  as  to  contributory  neglloenco  stated. 
The  court  may  properly  instruct  the  jury 
as  to  the  existence  and  nature  of  the  duty  of 
every  person  to  exercise  ordinary  care  for  his 
own  safety,  though  under  Const,  art  18,  (  6, 
contributory  negligence  is  a  question  for  the 
jury,  and  may  and  should  instruct  the  jury  that, 
if  they  find  the  acts  or  omissions  sufficiently 
pleaded  as  contributory  are  proved,  and  that 
they  are  lacking  in  the  ordinary  care  which  the 
plaintiff  by  law  was  required  to  exercise  for 
his  own  safety,  and  proximately  caused,  or  con- 
tributed to,  his  injury,  the  plaintiff  should  not 
recover,  and  that  the  finding  of  the  jury  on 
the  question  so  submitted  is  conclusive. 

Appeal  from  Superior  Court,  Xuma  Coun- 
ty;  Fred  Ia  Ingraham,  Judge. 

Action  by  Franciaco  Varela  against  Ber- 
tram McC.  Beld.  From  ludgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded, with  instructions. 

On  March  6,  1920,  one  Frank  Varela,  aged 
10  years,  was  in  the  employment  of  appellee, 
and  engaged  in  driving  a  span  of  mulea, 
hitched  by  means  of  a  chain  to  the  beam  or 
sweep  of  a  «tump-pulling  machine.  The 
chain  broke,  and  the  beam  flew  back  and 
struck  Varela,  Inflicting  Injuries  upon  him 
which  resulted  in  his  death  two  days  later. 
The  stump-pulling  machine  Is  described  as 
an  apparatus  operated  on  the  principle  of  a 
capstan,  revolved  on  a  vertical  axis  by  means 
of  a  lever  or  bar  about  15  feet  long,  to  the 
free  end  of  which  the  mules  were  hooked  by 
a  chain  and  doubletree.  To  the  drum  was 
fastened  a  steel  wire  or  cable,  which  was 
wound  around  the  drum  by  the  revolution 
of  the  bar;  the  force  thus  exerted  being 
utilized  to  extract  stumps  to  which  the  loose 
end  of  the  cable  had  been  attached.  In  con- 
nection with  the  drum  was  a  ratchet  wheel, 
with  a  pawl,  or  dog,  which  latter  was  de- 
signed to  engage  with  the  teeth  or  ratchet 
of  the  wheel  to  hold  the  strain  from  the  op- 
posing puU  of  the  stump,  and  to  prevent  the 
beam  from  flying  or  moving  backward  on 
cessation  of  the  forward  pull  on  the  bar. 

This  action  was  brought  against  appellee 
by  appellant,  the  father  of  said  minor,  un- 
der title  23  of  Civil  Code  1913,  to  recover  the 
damages  the  estate  of  the  minor  had  sustain- 
ed by  reason  of  his  death.  The  complaint, 
with  other  charges  of  negligence,  alleged 
that  the  chain  which  broke  was  weak  and 
defective,  and  too  small  for  the  work ;  that 
the  ratchet  wheel,  pawl,  and  drum  were  so 


out  of  order  and  adjustmoit  that  the  beam, 
when  released  by  the  breaking  of  the  chain, 
turned  backwards  with  great  force,  striking 
deceased ;  '  and  that  the  consequent  injury 
was  the  result  of  such  negligent  acts  and 
omissions. 

The  defendant  denied  all  the  allegations  of 
the  complaint,  and,  amongst  other  special 
pleas,  alleged  contributory  negligence  on  the 
part  of  the  deceased  In  disobeying  a  rule  of 
his  employment.  In  that,  after  being  warned 
of  the  danger  of  the  employment,  and  in- 
structed as  to  the  necessity  of  walking  out- 
side the  circumference  of  the  circle  made  by 
the  outer  end  of  the  beam,  he  did  "carelessly 
and  negligently  get  behind  said  beam  or 
sweep  and  drive  said  team  of  mules,"  where- 
by said  Injury  was  occasioned. 

The  cause  was  tried  before  a  Jury,  whldi 
found  for  the  defendant,  and  judgment  wa» 
rendered  for  him  on  the  verdict.  The  court 
denied  plalntUTs  motion  tor  new  trial,  andt 
from  such  order  and  the  judgment  plalntlfT 
has  aiH>ealed.  Further  facts  will  be  stated  In 
the  opinion. 

Thos.  D.  Molloy,  of  Zuma,  for  appellant. 

Blchard  E.  Sloan,  C.  R.  Holton,  and  G. 
Scott,  all  of  Phoenix,  and  C  A.  Undeman,  ot 
Tuma,  for  appellee. 

FIANIGAN.  J.  (after  stating  the  facta  «» 
above).  The  giving  of  the  following  instruc- 
tions is  assigned  as  error: 

"You  are  further  instructed  that,  if  yon  find 
from  the  evidence  that  the  deceased,  Frank 
Varela,  diliberately  and  unnecessarily,  and 
without  excuse,  violated  the  rule  of  his  em- 
ployer, made  for  his  own  safety,  that  rule  being, 
at  the  time  of  the  violation  thereof,  alive  and  in 
force,  that  is,  not  waived  by  the  consent  of  the 
defendant  Reid,  and  that,  as  a  direct  result  of 
said  violation,  the  said  deceased  received  the 
injuries  from  which  he  died,  then  the  plaintiff 
in  this  action  cannot  recover." 

"You  are  further  instructed  that  it  is  the 
duty  of  an  employer,  engaged  in  a  complex  and 
dangerous  business  undertaking,  to  adopt  and 
promulgate  such  rules  and  regulations  for  the 
conduct  of  such  business  as  will  afford  reasona- 
ble protection  to  his  employee,  and  that,  if  you 
find  from  the  evidence  that  the  defendant  in 
this  action  prepared  such  rules  and  promnl* 
gated  such  rules  as  are  necessary  for  the  pro- 
tection of  his  employee,  and  that  the  injury  and- 
deatb  complained  of  in  the  plaintiff's  complaint 
was  the  direct  and  proximate  result  of  the 
violation  of  such  rule  or  rules  by  the  decedent, 
then  the  plaintiff  cannot  recover." 

The  rule  adverted  to  in  these  Instruc- 
tions, according  to  the  testimony  of  the  de- 
fendant, consisted  In  a  direction  he  gave  the- 
deceased  to  "stay  away  from  behind  the  le- 
ver," because  it  was  more  or  lees  dangerous 
to  walk  there.  He  tcstifled  also  that  the  de- 
ceased usually  obeyed  this  direction,  but  that 
once  or  twice  he  got  careless  and  had  to  be 
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ordered  ont  There  was  testimony  tbat  tbe 
condition  of  the  ground  outside  tlie  circle 
made  by  the  revolutions  of  the  bar,  because 
of  weeds  and  boles,  was  such  as  to  render  it 
difficult  and  Impracticable  to  do  the  woric 
there. 

There  was  evidence  t^iding  to  show  the 
negligence  of  the  defendant  as  charged.  It 
cannot  therefore  be  said  that  the  instruc- 
tions do  not  concern  the  subject-matter  of 
contributory  negligence;  tor,  it  the  defend- 
ant was  guilty  of  negligence  in  the  first  in- 
stance^  which  caused  the  accident,  the  only 
defense  left  to  him  arising  from  the  negli- 
gence of  deceased  would  be  that  of  contribu- 
tory negligence.     Davla  ▼.  Boggs,  22  Ariz. 

— ,  198  Pao.  ue: 

"  'Contribatorj'  oeKliKence  in  its  legal  signifi- 
canoe  is  such  an  act  or  omission  on  the  part 
«f  plaintUt,  amounting  to  an  ordinary  want  of 
care,  as,  eoncarting  or  co-opsrating  with  the 
negligent  act  of  defendant,  is  the  proximate 
cause  or  occasion  of  tbe  injury  complained  of.' 
29  Cyc.  505."  Arizona  Eastern  B.  E.  Co.  v. 
Bryan,  18  Ariz.  106,  115,  157  Pac.  878. 

[1]  The  legal  duty,  which,  when  breached, 
precludes  recovery  by  the  injured  party,  Is 
simply  "the  duty  imposed  upon  all  men  to 
observe  ordinary  care"  (R.  O.  L.  p.  106) ;  or, 
AS  was  said  in  the  leading  case  of  Butter- 
fleld  V.  Forrester,  11  East,  60  a809): 

"One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care  for  him- 
self." 

The  rules  generally  accepted  as  to  the  re- 
spective functions  of  courts  and  Juries  in  de- 
termining contributory  negligence,  and  the 
departures  from  tbe  true  theory  which  xxa- 
doubtedly  brought  about  the  adoption  of  pro- 
visions like  ours  in  Constitutions  and  stat- 
■utea,  are  set  forth  by  Lal>att  in  his  work  on 
Master  &  Servant  (2d  Ed.)  vol.  3, 1 1244: 

"Whether  the  action  of  an  injured  servant  is 
barred  on  the  ground  that  he  was  negligent  is 
a  mixed  question  of  law  and  fact  What  duty 
is  to  be  implied  as  incident  to  the  relation 
which  he  holds  to  bis  employer  is  always  a  mat- 
-ter  for  the  determination  of  the  court  What 
constitutes  a  dereliction  of  that  duty  is  a  mat- 
ter primarily  for  the  jury.  It  was  recently  laid 
down  in  the  English  Court  of  Appeal  that  a 
verdict  negatiying  fault  on  the  servant's  part 
is  usually  conclusive;  and  in  a  theoretic  point 
-of  view  this  statement  would  doubtless  be  ac- 
cepted as  correct  in  the  United  States,  also. 
But  it  seems  safe  to  say  that  the  principle 
which  it  embodies  has  not  always  been  observed 
In  vractice.  The  American  courts,  more  es- 
pecially, as  is  strikingly  indicated  by  many  of 
tbe  decisions  dted  in  the  ensuing  sections,  hare 
gone  to  such  extreme  lengths  in  controlling  and 
setting  aside  verdicts,  that  it  seems  to  be  often 
difficult  if  not  impossible,  to  acquit  them  of 
ignoring  altogether  the  true  boundary  line  be- 
tween their  own  functions  and  those  of  juries." 

(2,  t]  Our  constitntiooal  provision  (section 
6,  art.  IS)  which  reads: 
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"The  defoise  of  contributory  negligence  or  of 
assumption  of  risk  shall,  in  all  cases  whatso- 
ever, be  a  question  of  fact  and  shall,  at  all 
times,  be  left  to  the  jury" 

— was  a  part  of  our  Constitution  when  Ari- 
zona was  admitted  Into  the  Union,  and  war 
adopted  to  'recognize  and  conserve,  if  not  to 
bestow,  against  possibility  of  curtailment 
the  plenary  ri^t  of  suitors  to  the  determlnar 
tion  of  the  defenses  ot  contributory  negli- 
gence and  assumption  of  'risk,  by  a  Jury. 
This  constitutional  provision  has  been  con- 
strued and  appUed  by  this  court  in  several  ' 
cases,  notably.  Inspiration  Consolidated  Cop- 
per Co.  V.  Conwell,  21  Ariz.  480,  190  Pac.  88, 
and  Davis  v.  Boggs,  supra,  it  being  held  in 
the -former  case: 

That  "tbe  power  or  duty  to  finally  and  con- 
clusively settle  tbe  question  of  contributory 
negligence  or  assumption  of  risk  is,  by  its 
terms,  transferred  from  the  court  to  the  jury," 
and  that  "tbe  evident  purpose  and  intent  of  the 
provision  is  to  make  the  jury  the  sole  arbiter 
of  the  existence  or  nonexistence  of  contribu- 
tory negligence  or  assumption  of  risk  in  all  ac- 
tions for  personal  injuries." 

And  In  that  case  it  was  declared  that, 
though  "it  would  have  been  the  duty  of  the 
trial  court  to  have  granted  the  d^endant  a 
new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence  on  the  question  of 
the  assumption  of  risk,"  because  the  lan- 
guage of  the  Constitution  was  plain  and  tm- 
amblgnous  the  verdict  of  the  Jury  upon  the 
question,  by  virtue  of  the  constitutional  man- 
date, was  conclusive  upon  the  court 

The  dedidons  in  these  cases  followed  the 
construction  placed  by  the  Supreme  Court  of 
Oklahoma  on  article  23,  g  6,  of  the  Constitu- 
tion of  that  state  (from  which  our  own  pro- 
visions were  taken),  as  shown  more  particu- 
larly in  the  Oklahoma  case  of  Cole  v.  Dick- 
inson, 177  Pac.  570,  cited  in  the  Conwell 
Case. 

The  Oklahoma  Supreme  Court,  construing 
the  constitutional  provision  of  that  state, 
baa  held  that  the  court  is  precluded  thereby 
from  Instructing  the  Jury  whether  the  facts 
do  or  do  not  constitute 'contributory  negli- 
gence. 

In  Pioneer  Hardwood  00.  v.  Thomp8(»,  49 
Okl.  602,  153  PAC  1S7,  the  f<dlowlng  lan- 
guage Is  used: 

"The  court  has  no  right  to  tell  the'jury  that 
If  they  believe,  from  the  evidence,  certain  facts 
exist,  such  facts,  as  a  matter  of  law,  consti- 
tute contributory  negligence,  and  that  they 
should  so  find.  But  it  is  the  duty  of  the  court 
also  to  leave  to  the  jury  the  right  to  draw  the 
ultimate  conclusion  from  the  facts,  if  found< 
whether  or  not  contributory  negligence  exists 
as  a  matter  of  fact" 

In  Wichita  Palhi  &  N.  W.  R.  Co.  v.  Wood- 
man, 64  Okl.  826,  168  Paa  200,  It  Is  said: 

"This  defense  [contributory  negligence]  un- 
der the  Constitution  is  a  question  of  fact  for 
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the  Jar7,  and  tb«  eonrt  should  not  invade  the 
proyince  of  the  Jary  by  inBtrucUng  them  that  a 
certain  fact  or  drcnmstance,  or  a  given  set  of 
facts  or  drcmnstances,  do  or  do  not  constitate 
contributory  negligence." 

To  the  same  effect  are  the  following  cases 
decided  In  that  state:  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Baronl,  32  Okl.  640,  122-  Paa  926; 
Chicago,  B.  I.  &  P.  B.  Co.  ▼.  HIU,  36  OU. 
640,  129  Pac.  13,  43  L.  B.  A.  (N.  S.)  622 ;  St. 
Louis,  etc.,  B.  Co.  y.  Long,  41  GUI.  177,  137 
Pac.  1156,  Ann.  Cas.  1915C,  432;  St  Louis 
&  S.  P.  B.  Co.  y.  Hart,  45  Okl.  659,  146  Pac. 
436;  Thorp  v.  St.  Louis  &  S.  F.  B.  Co.  (Okl. 
Sup.)  175  Pac.  240;  Sweet  y.  Henderson 
(Okl.  Sup.)  178  Pac.  666;  Chicago,  B.  I.  & 
P.  B.  Co.  V.  SSirkle,  76  Okl.  296,  185  Pac.  -329. 

The  Instructions  given  in  this  case,  though 
leaving  to  the  Jury  the  determination  of  the 
question  of  the  causal  relation  of  the  act  to 
the  Injury,  precluded  them  from  determining 
whether  the  failure  of  the  deceased  to  obey 
the  rule  of  the  defendant  was  in  fact  negli- 
gent, as  lacking  in  ordinary  care. 

We  have  no  doubt  that  the  court  may 
properly  tell  the  Jury  what  constitutes  in 
law  the  defense  of  contributory  negligence. 
That  defense  has  not  been  abolished  by  our 
Constitution,  and  the  use  of  the  term  impliea 
that  the  courts  are  bound  to  know  and  de- 
clare it  for  what  It  is,  to  recognize  its  suJU- 
ciency  in  law  when  pleaded  and  proof  Is  of- 
fered to  sustain  the  plea,  and  to  delimit  and 
define  its  boundaries  from  other  permissible 
defenses  and  pleas.  On  the  other  hand,  as 
Is  held  in  the  cases  cited  (decided  by  this 
court),  the  finding  of  the  Jury  on  the  Ques- 
tion is  conclusive,  by  which  is  meant  that, 
whether  the  facts  found  or  believed  by  the 
Jury  do  or  do  not  show  that  the  act  or  omia- 
slon  charged  was  negligent,  as,  in  truth, 
lacking  In  care,  and  whether,  if  so  lacking; 
it  contributed  to  or  caused  the  injury  is  twle- 
ly  a  question  for  the  Jury  to  decide. 

We  hold  that  the  court  may  properly  in- 
struct the  Jury  as  to  the  existence  and  na- 
ture of  the  duty  of  every  person  to  exercise 
ordinary  care  for  his  own  safety,  and  that, 
bearing  in  mind  tlTat,  even  before  the  adop- 
tion of  our  constitutional  provision.  It  was 
generally  reversible  error — and  so  is  now — 
"for  the  court  to  state  what  facts  constitute 
negligence,  to  assume  controverted  facts,  to 
emphasize  particular  facts,  and  ignore  oth- 
ers that  are  essential,  and,  generally,  to 
charge  on  the  weight  of  the  evidence" 
(Shearman  &  Bedfield  on  Kegligeuoe  [6th 
Ed.]  {  66b),  the  court  may  and  should  In- 
struct the  Jury  that,  if  they  find  that  the 
acts  or  omissions  sufficiently  pleaded  as  con- 
tributory negligence  are  proved,  and  that 
they  are  lacking  in  the  ordinary  care  which 
the  plaintiff  by  law  is  required  to  exercise 
for  bis  own  safety,  and  proximately  caused, 
or  contributed   to,  his  injury,   the  plalntlS 


should  not  recover,  and  that  the  finding  of 
the  Jury  on  the  question  so  submitted  is  con- 
clusive. 

We  think  that  our  constitutional  provi- 
sion was  violated  by  the  instructions  given. 
In  that  the  court  thereby  told  the  Jury  that 
the  failure  of  the  deceased  to  follow  the  rule 
of  the  defendant  employer  not  to  walk  be- 
hind the  beam  did,  as  a  matter  of  law,  con- 
stitute negligence,  which,  If  It  resulted  in 
the  injury,  would  bar  recovery.  The  issue 
BO  foreclosed  was  one  that  may  have  been 
determinative  of  the  cause  on  its  submission 
to  the  Jury,  and  we  cannot  say  that  the  in- 
structions did  not  bring  about  the  adverse 
verdict  The  error  was  therefore  substan- 
tial, and  requires  the  reversal  ot  the  Judg- 
ment 

These  conclusions  render  It  unnecessary 
for  us  to  determine  the  remaining  questions 
made.  We  think  that  so  far  as  there  may 
be  any  substantial  merit  in  such  qnestlona, 
the  error  wUl  be  avoided  on  a  new  triaL 

For  these  reasons  the  Judgment  is  revers- 
ed, and  the  cause  remanded,  with  Instruc- 
tions to  grant  a  new  triaL 

BOSS,  a  J.,  and  McALISTEB,  J.,  concur. 


MALICH  V.  MALICH.     (No.  1936.) 

(Supreme  Court  of  Arizona.    March  10,  1922. > 

1.  Divorce  «=3l84(  10)— Finding  oa  oonHlotlaff 
evidence  that  Jewelry  was  wife's  separata 
property  not  disturbed. 

The  Supreme  Court  cannot  disturb  the  trial 
court's  holding  on  conflicting  testimony  in  a  di- 
vorce suit  that  jewelry  in  the  wife's  posses- 
sion was  her  separate  property. 

2.  Husband  and  wife  ^=9262(1)— No  presninp* 
tlon  that  prooeeds  of  property  owned  at 
marriage  went  into  property  aequired  there- 
after. 

There  is  no  presumption  that  money  real- 
ised from  the  sale  of  property  owned  by  a  hni- 
band  at  the  time  of  Ms  marriage  was  applied 
on  the  purchase  of  property  aequired  daring 
coverture. 

3.  Husband  and  wife  «=s>249— Money  from, 
business  purchased  during  coverture  Is  eon- 
non  property. 

Money  made  by  a  husband,  after  the  pur- 
chase of  bis  partner's  interest  in  a  business 
subsequent  to  his  marriage,  and  used  in  paying 
for  a  lot  purchased  during  coverture,  waa  com- 
mon property,  unless  the  busineaa  or  that  part 
of  it  acquired  after  marriage  was  paid  for  with 
the  husband's  separate  funds,  and  not  with 
those  made  out  of  the  business  itself. 

4.  Husband  and  wife  «=9262( I)— Property  ae- 
quired during  oovertnra  prosunad  oonnoe 
unless  pnrehased  with  separate  funds. 

Under  Civ.  C!ode  1913,  pars.  3848,  8850. 
the  presumption  is  that  a  lot  acquired  and  » 


9B»For  otber  caMi  >ea  ume  topic  and  KBT-NUMBBB  in  all  Key-Numbered  Dlxeet*  and  Indexes 


Digitized  by 


Google 


ArbL) 


3CAL.ICH  Y.  MALICH 
(104  F.) 


1021 


buQding  erected  thereon  dniinf  coverture  were 
commimitT  propert7,  in  the  absence  of  evi- 
dence that  the  former  was  purchased  or  the  lat- 
ter built  with  separate  funds;  all  property 
found  in  the  name  or  possession  of  either 
spouse  during  marriage  being  prima  fade  com- 
mon. 

6.  Husband   and   wife   iS=9254— Property   pur- 
chased on  credit  belongs  to  community  un- 
less acquired  on  piedge  or  mortgage  of  sepa- 
rate property. 
Property  purchased  on  credit  belongs  to  the 
community  unless  acquired  on  a  pledge  or  mort- 
gage of  separate  property;    the  consideration 
being    merely    the    purchaser's    obligation    or 
promise  to  pay. 

6.  Husband  and  wife  0s>254— Property  ao- 
qolred  In  •xchange  for  husband's  personal 
obligation  Is  prima  fade  common. 

Since  a  personal  obligation  or  debt  created 
by  the  husband  during  marriage  is  prima  fade 
common,  property  acquired  in  exchange  there- 
for necessarily  assumes  a  like  character. 

7.  Divorce  €=3286— Discretion  as  to  division  of 
property  not  Interfered  with  unless  dearty 

*  abused. 

The  Supreme  Court  will  not  interfere  with 
the  trial  court's  discretion  under  Civ.  Code 
1918,  par.  3862,  to  order  a  division  of  the  es- 
tate of  the  parties  to  a  divorce  suit  unless  it 
dearly  appears  that  such  discretion  has  been 
abused. 

8.  DIvoroe  «s>252— Division  of  property  beU 
■ot  abuse  of  dlscratloi. 

Where,  by  the  Joint  efforts  of  the  parties 
to  a  divorce  suit  who  lived  together  17  years, 
the  value  of  the  husband's  property  at  the  time 
of  the  marriage  was  tripled,  the  trial  court  did 
not  abuse  its  discretion  in  awarding  to  the 
wife  as  community  property  a  certain  building 
in  addition  to  four  lots  with  two  houses  there- 
on, one  the  residence,  together  with  the  furni- 
ture and  Jewelry  in  the  wife's  possession,  all 
of  which  was  of  the  value  of  $17,600,  as  com- 
pared to  property  awarded  the  husband  of  the 
value  of  at  least  $25,272. 

Appeal  from  Superior  Court,  Navajo  Coun- 
ty; J.  E.  Crosby,  Judge. 

Suit  for  divorce  by  E.  T.  Mallch  against 
Diana  Mallch.  From  a  part  of  the  Judgment 
awarding  certain  realty  to  defendant  as  com- 
munity property  and  an  order  denying  a  mo- 
tion for  new  trial,  plalntlfl  appeals.  Af- 
firmed. 

W.  H.  Burbage,  of  Wlnslow,  and  C  H.  Jor- 
dan, of  Holbrook,  for  appellant 

J.  Ifc  Sweeney,  of  Wlnslow,  and  Kibbey, 
Bennett,  Oust  &  Smith,  of  Ph(enlz,  for  ap- 
pellee.    . 

IfGALISTEB,  J.  B.  Y.  MaUch  brought  suit 
for  divorce  against  Diana  Mallch,  bis  wife, 
alleging  cruelty.  The  answer  denied  this  al- 
legation, but  no  testimony  in  support  of  the 
denial  was  offered.     The  only  contest  was 


over  the  dlvldon  of  the  property.  A  certain 
piece  of  real  estate  known  as  the  Bain  Build- 
ing was  awarded  to  appellee  upon  the  theory 
that  It  was  community  ptaperty,  and  from 
this  particular  part  of  the  Judgment  as  well 
as  from  the  order  denying  his  motion  for  a 
new  trial  plaintiff  appeals. 

The  parties  were  married  January  7,  1904, 
at  Philadelphia,  Pa.,  appellant  being  then  a 
resident  of  Wlnslow,  Ariz.  The  record  dis- 
closes that  at  the  time  of  the  marriage  ap- 
pellee had  no  propa-ty,  but  that  appellant 
was  the  owner  of  the  following,  all  located 
In  Wlnslow,  Ariz. :  The  Wigwam  Hotel,  five 
houses  known  as  the  Kom  Cottages,  one 
adobe  house  and  six  lots,  a  $600  interest  in 
a  clothing  business  with  a  Mr.  Kobalsky. 
and  $1,000  in  cash.  At  the  time  of  the  trial 
in  1921  the  only  imrt  of  this  property  still 
owned  by  appellant  was  the  Wigwam  Hotel 
to  which  had  been  added  in  1907  a  second 
story  costing  $2,800.  The  other  property  had 
been  sold  in  the  menntime,  and  the  following, 
in  addition  to  the  Wigwam  Hotel,  valued  at 
$12,000,  then  constituted  the  holdings  of  the 
spouses,  either  separately  or  as  a  commu- 
nity: the  Bain  Building,  valuation  $14,000; 
lots  3,  4,  5,  and  6,  block  C,  Wlnslow,  on 
which  was  the  residence  of  Mr.  and  Mrs. 
Mallch  and  one  other^  house,  valuation  $3,- 
000 ;  a  house  and  lot  in  Hicks  addition,  val- 
uation $1,600;  40  acres  of  land  near  Olen- 
dale,  Ariz.,  valuation  $10,700;  2,500  shares 
of  the  capital  stodc  of  the  Arizona  Fire  As- 
sociation, book  valuation  $6,250;  five  notes, 
valuation  $3,922;  one  Ford  car,  valuation 
$300;  550  War  Savings  Stamps,  approxi- 
mately $2,500;  furniture,  $500;  two  lots  in 
San  Diego,  Cal.,  valuation  $550.  The  court 
held  all  this,  except  the  Wigwam  Hotel,  to 
be  community  property,  and  awarded  lots 
3,  4.  5,  and  6,  block  C,  with  two  houses  there- 
on, one  being  the  residence,  together  with  the 
furniture,  and  the  Bain  Building  to  appellee; 
and  the  remainder  to  appellant  The  two 
lots  in  San  Diego  ^ere  not  awarded  because 
they  were  not  within  the  Jurisdiction  of  the 
court 

[1]  Apx>ellee  had  in  her  posseesion  some 
valuable  diamonds — finger  rings,  earrlngsi, 
and  a  brooch — which  had  been  purchased  by 
appellant  and  used  by  her.  Appellant  con- 
tended that  they  were  bought  as  an  Invest- 
ment, while  appellee  claimed  them  as  a  gift 
to  b^  from  blm.  Upon  conflicting  testimony 
the  court  held  them  to  be  the  separate  prop- 
erty of  the  wife,  and  this  court  cannot  dis- 
turb that  holding.  Gila  Land  &  Cattle  Co. 
V.  Eads  (Ariz.)  203  Pac.  549 ;  Nicolal  v.  Su- 
garman  Iron  &  Metal  Co.  (Ariz.)  202  Pac. 
1075. 

[2-4]  Appellant's  only  assignment  of  error 
is  the  awarding  of  the  Bain  Building  to  ap- 
pellee; bis  contention  being  that  It  was  his 
separate  property  because  the  lot  was  pur- 
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chased  and  the  bnildiiiK  erected  by  Um  wltb 
funds  derived  from  the  sale  of  property 
owned  by  him  previous  to  his  and  appellee's 
nuurlagei  Tb^B  claim  Is  based  on  the  pro- 
visions of  paragraph  3818  of  the  Bevised 
Statutes  of  1913,  which  d^nes  separate  prop- 
erty In  the  following  language: 

"3848.  AH  property,  both  real  and  personal, 
of  the  husband,  owned  or  claimed  by  him  be- 
fore marriage  and  that  acquired  afterward, 
by  gift,  devise  or  descent,  as  also  the  increase, 
rents,  issues  and  profits  of  the  same,  shall 
be  his  separate  property,  and  aU  property, 
both  real  and  personal  of  the  wife,  owned  or 
claimed  by  her  before  marriage,  and  that  ac- 
quired afterward  by  gift,  devise  or  descent, 
as  also  the  increase,  rents,  issues  and  proUts 
of  the  same,  shall  be  her  separate  property." 

Appellee,  however,  contends  that.  Inasmuch 
as  this  property  was  acquired  daring  cot^- 
tnre.  It  belonged  to  the  community,  there  be- 
ing no  showing  that  It  was  purcdiased  with 
the  separate  funds  of  appellant,  and  conse- 
quently upon  a  disaolution  of  the  marriage 
was  a  proiier  subject  of  award  by  the  court, 
the  same  as  other  community  property.  This 
vlewx)oint  Is  based  upon  paragraph  3860  of 
the  statute  defining  community  property, 
which  reads  as  follows : 

"3850.  All  property  acquired  by  either  hus- 
band or  wife  during  the  marriage,  except  that 
which  is  acquired  by  gift,  devise  or  descent, 
or  earned  by  the  wife  and  her  minor  diUdren, 
while  she  has  lived  or  may  live,  separate  and 
apart  from  her  husband,  shall  be  deemed  the 
common  property  of  the  husband  and  wife." 

There  seems  to  be  no  question  but  that  the 
lot  was  purchased  and  the  building  erected 
after  marriage.  The  contest,  however,  la 
«ver  the  ownership  of  the  funds  paying  for 
them — whether  they  were  the  separate  prop- 
erty of  appellant,  or  whether  the  evidence 
is  sufficient  to  overcome  the  presumption  that 
all  property  found  In  the  name  or  possession 
of  either  spouse  during  marriage  is  prima 
facie  common.  It  appears  from  the  record 
that  in  the  latter  part  of  1903  appellant  sold 
the  Kom  Cottages  for  $3,800,  which  was 
paid  sometime  after  bis  marriage,  though 
the  exact  date  thereof  Is  not  disclosed ;  that 
in  1905  he  bought  the  Kobalsky  Interest  In 
the  dry  goods  store  and  ran  the  businees 
himself  until  1912,  when  he  sold  It  to  Carl 
Bain  for  $2,200;  that  the  lot  on  which  the 
Bain  Building  stands  was  purchased  and 
the  building  erected,  both  at  a  cost  of  $5,000, 
in  1904,  after  his  marriage;  and  that  later 
an  addition,  at  an  expense  of  $975  or  $1,075, 
was  built.  It  is  contended  In  behalf  of  ap- 
pellant that  the  $3,800  realized  from  the  sale 
of  the  Kom  Cottages  and  the  $1,000  owned 
by  him  at  the  time  of  marriage,  together 
with  $200  from  the  rentals  of  the  Wigwam 
Hotel,  paid  for  the  Bain  lot  and  building. 
But  the  record  does  not  substantiate  this 
dalm,  for  it  discloses  through  the  testimony 


of  appellant  himself  that  he  used  all  of  the 
$1,000  to  furnish  his  house,  and  fails  to  show 
what  he  did  with  the  $3,800.  It  does  not 
trace  this  Into  any  other  property,  either 
separate  or  community,  and  there  is  no  pre- 
sumption that  It  was  applied  as  contended. 
The  mere  fact  that  appellant  had,  at  the 
time  of  his  marriage,  certain  resources  with 
which  he  could  have  paid  for  this  lot  and 
building  does  not  prove  that  he  had  them 
later,  when  the  lot  was  purchased  and  the 
building  erected,  or  that  they  or  any  part  of 
them  were  ever  actually  used  for  '•hi"  pur- 
pose. Especially  is  this  true  in  view  of  his 
testimony  that  he  had  no  money  "to  put  in" 
the  lot,  but  borrowed  It  and  paid  it  "from 
the  store,  my  business,"  and  that  he  went 
in  debt  for  the  building,  paying  for  it  also 
at  a  later  time,  though  how  or  when  is  not 
stated.  The  record  is  also  silent  as  to  how 
the  Kobalslcy  Interest  In  the  mercantile  busi- 
ness was  paid  for — ^whether  from  the  bn^- 
nesa  Itself  or  from  the  undlsputedly  separate 
resources  of  appellant  Neltheir  does  It  ap- 
I)ear  whether  the  money  coming  from  this 
business  and  paying  for  the  lot  was  made 
before  or  after  the  purchase  of  this  Interest ; 
If  afterwards.  It  was  common  property,  tm- 
less  the  business,  or  at  least  that  part  of  It 
acquired  after  marriage,  was  paid  for  with 
the  separate  fimds  of  appellant,  and  not  with 
those  made  out  of  the  store  itself.  Inas- 
much, then,  as  the  record  discloses  that  the 
lot  was  acquired  and  the  building  erected 
during  coverture,  and  falls  to  Show  that  the 
former  was  purchased  or  the  latter  built 
with  separate  funds,  the  presumption  that 
they  were  community  property  Is  decisive  of 
the  Issue,  for — 

"all  property  found  in  the  name  or  possession 
of  either  spouse  during  marriage  is  prima  facie 
common.  This  presumption  begins  tiie  moment 
of  marriage  and  continues  till  the  marital  part- 
nership is  dissolved;  it  does  not  applj  to  prop- 
erty acquired  after  the  dissolution  of  the  com- 
munity, but  it  does  apply  to  all  property  in  the 
name  or  hands  of  either  spouse  at  the  time  of 
disaolution.  Accordingly  proof  that  the  prop- 
erty in  question  was  in  the  hands  or  name  of 
either  spouse  at  the  time  of  dissolution  raises 
the  presumption  that  it  is  common."  McKay 
on  Community  Property,  {  256. 

[1,61  In  holding  this  property  a  commu- 
nity asset  the  trial  court  was  perhaps  gov- 
erned to  some  extent  by  appellant's  statement 
that  he  borrowed  the  money  to  buy  the  lot 
and  went  In  debt  to  erect  the  building,  since 
property  purdiased  on  credit  belongs  to  the 
community  where  It  has  not  been  acquired 
upon  a  pledge  or  mortgage  of  separitte  prop- 
erty, the  consideration  for  It  being  merely 
the  purdiaser's' obligation  or  promise  to  pay. 
Heney  v.  Pesoll,  109  CaL  63,  41  Pac.  819; 
McKay  on  Community  Property,  |  20a  A 
personal  oblipation  or  debt  created  by  Uie 
husband  during  marriage  Is  prima  fade 
common,  and  necessarily  property  acquired 
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in  exchange  for  tbat  obligation  assameB  a 
HJvp  ehararter.  Cblboun  v.  IJeary,  6  Wash. 
IT,  32  Pac.  lOTO;  McKay  on  Community 
Property,  |  200. 

[7, 1]  Appellant  contends  tbat  all  tbe  prop- 
erty standing  In  the  name  of.either  of  them 
at  the  time  of  trial  belonged  to  him,  and  was 
therefore  not  subject  to  division  by  the  court 
upon  a  dissolution  of  the  marriage,  though 
no  objection  is  raised  to  the  awarding  of  the 
lots  and  two  houses,  valued  at  $3,000,  and  the 
jewelry,  to  appellee ;  but  It  Is  claimed  that, 
even  though  It  be  held  that  the  property  did 
belong  to  the  community,  thus  making  It  the 
duty  of  the  court  to  divide  It  upon  diasolv- 
tng  the  marriage,  the  discretion  so  conferred 
was  greatly  abused  In  this  Instance  by  giving 
also  to  appellee  the  Bain  Building.  The  rec- 
ord dlsdoses,  however,  that  the  property, 
held  by  the  trial  court  to  be  community  as- 
sets, was  valued  at  approximately  $42,772, 
which  was  awarded  to  appellee  and  appellant 
in  the  proportion  at  |17,G00  to  the  former 
and  $26,272  to  the  latter.  And  if  to  appel- 
lant's proportion  ahould  be  added  the  cost  of 
the  second  story  of  the  Wigwam  Hotel,  built 
in  1007,  several  years  after  marriage,  and 
paid  for  out  of  the  mercantile  business,  his 
part  of  tbe  community  assets  would  be  $28,- 
072.  Under  paragraph  3862,  Revised  Stat- 
utes, 1913: 

"The  coort  in  pronooncuig  a  decree  of  di- 
vorce from  the  bonds  of  matiimony  shall  also 
decree  and  order  a  division  of  the  estate  of  the 
parties  in  sucb  a  way  as  to  tbe  court  shall 
seem  Jnst  and  right,  having  due  regard  for  the 
rights  of  each  party  and  their  children,  if  any; 
provided,  however,  that  nothing  herein  con- 
tained shall  he  constmed  to  compel  either 
party  to  divest  himself  or  herself  of  the  title 
to  separate  property." 

Tbfi  discretion  conferred  by  this  section  Is 
very  broad,  and  it  is  only  where  it  clearly 
api>ears  that  it  has  been  abused  that  this 
court  Is  justified  In  Interfering.  In  view  of 
the  fact  that  these  parties  lived  together 
for  17  years,  and  that  by  their  joint  efforts 
the  value  of  the  property  owned  by  appel- 
lant at  the  time  of  their  marriage  was  mul- 
tiplied by  three,  we  are  unable  to  say  tbat 
tbe  trial  court  abused  its  dincretion  In  award- 
ing appellee  the  Bain  Building. 

Tbe  judgment  is  affirmed. 

HOSS,  C.  J.,  and  FLANIGAN,  J.,  concur. 


PERRIN  V.  HUGHES  at  If.    (No.  r87S.) 

(Sapreme  Court  of  Arizona.    March  10,  1922.) 

j0dgmMt  «=»253(l)— Na  raoovery  li  excess  of 
prayer. 
Where    cross-complaint    was    drawn    upon 
theory  tbat  plaintiff  was  liable  for  only  one- 
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half  of  the  expenses  of  caring  for  cattle,  and 
evidence  was  jntrodaced  upon  that  theory,  a 
judgment  for  defendants  for  the  total  amount 
of  snch  expenses  was  erroneous,  even  though 
under  proper  pleadings  they  might  have  been 
entitled  to  such  a  judgment. 

Appeal  from  Superior  Court,  Coconino 
County;    J.  B.  Jones,  Judge. 

Action  by  E.  B.  Perrin  against  William  M. 
Hughes  and  another.  From  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.     Reversed  and  remanded. 

The  aivdlant,  as  plaintiff,  sued  the  ap- 
pelleea,  as  defendants,  for  damages  for 
breach  of  contract  The  complaint  sets  forth 
that  plalntifr,  in  the  month  of  December, 

1917,  turned  over  to  defendants,  in  Yavapai 
county,  942  cows,  261  calves,  and  23  bulla, 
and  that  in  January,  1918,  the  defeodants 
agreed  to  look  after,  feed,  pasture,  and  care 
for  all  said  cattle  in  a  good  stockmaBlifce 
manner,  at  their  own  iKroper  expenses,  until 
about  November  1,  1918,  for  one-half  of  the 
Increase  from  the  time  defendants  took  pos- 
session until  termination  of  lease,  and  at  tbe 
end  thereof  to  return  to  plaintiff  an  equal 
number  In  kind  as  received  and  one-half  of 
the  increase,  after  making  the  original  stodc 
whole.  It  is  then  alleged  the  defendants  did 
not  properly  care  for  cattle,  bat  neglected 
them  so  that  a  large  part  of  them  died  and 
over  400  head  of  cows  and  100  head  of  calves 
were  never  returned  to  plaintiff  or  made 
good  to  blm.    That  on  or  about  November  1, 

1918,  defendants  refused  further  to  run  and 
care  for  said  cattle,  and  wholly  quit  and 
abandoned  them,  and  that  plalntUF  thereup- 
on took  possession  of  what  was  left  His 
damages  are  placed  at  $34,000  for  cattle  lost 
by  death  and  otherwise  through  the  alleged 
negligence  of  defendants. 

The  defendants  In  their  answer  denied 
that  they  had  accepted  said  cattle  under  a 
lease  contract  and  'for  one-half  of  the  in- 
crease, and  allege  affirmatively  that  they 
took  possession  of  said  cattle  under  an  agree- 
ment from  plaintiff  to  sell  them  an  undivided 
one-half  thereof  upon  a  valuation  of  not  to 
exceed  $45  per  head  for  dry  cows  nnd  bulls 
and  not  to  exceed  $65  for  cows  with  calves. 
They  admit  that  about  175  cattle  died,  but 
allege  it  was  due  to  pink  eye,  a  disease  con- 
tracted by  the  cattle  on  account  of  their  bad 
condition  before  defendants  received  them, 
and  not  to  any  neglect  upon  their  part  They 
deny  the  charge  of  abandonment  and  allege 
plaintifl  forcibly  took  the  cattle  from  them. 

The  defendants  cross-complained  for  dam- 
ages and,  in  addition  to  the  above  facts  of 
the  answer,  alleged  that  plaintiff  at  the  time 
of  making  the  omtract  to  sell  defendants  an 
undivided  one-half  interest  In  the  cattle 
agreed  to  forthwith  execute  to  them  a  good 
and  sufficient  bill  of  sale  thereof,  and  to  ac- 
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cept  from  defendants  in  payment  thereof 
their  promissory  notes  secured  by  mortgage 
on  cattle,  payable  one-third  at  the  end  of 
three  years,  one-third  at  the  end  of  the 
fourth  year,  and  one-third  at  the  end  of  the 
Qfth  year.  That  plaintiff  refused  to  execute 
«nd  deliver  to  defendants  a  bill  of  sale, 
although  defendants  offered  to  carry  out 
agreement  on  their  part.  That  possession 
was  taken  under  such  agreement  That  cat- 
tle were  taken  to  a  range  held  by  plaintiff 
under  permit  from  the  Forestry  Services  of 
the  United  States  to  graze  sheep,  which  said 
range  was  then  being  pastured  by  sheep 
leased  by  plaintiff  to  defendants.  That 
sheep  were  remored  by  defendants  to  other 
range,  at  an  expense  of  $4,000,  to  place  there- 
on said  cattle.  It  is  then  alleged  defendants 
expended  In  the  care  of  cattle,  and  In  prepa- 
ration for  their  care,  the  sum  pf  $6,023.51, 
not  including  the  $4,000  necessary  expenses 
In  moving  sheep  as  above  stated,  the  items 
of  expenditure  being  as  follows:  (Here  is 
set  forth  an  Itemized  statement  for  "corrals, 
barns,  feed,  sheds,  etc.,  building  and  repair- 
ing corrals'.'  amounting  to  $6,023.51.)  It  is 
alleged  that  when  plaintiff  wrongfully  and 
forcibly  took  the  cattle  from  defendants  in 
November,  1918,  by  reason  of  the  care  de- 
fendants bad  given  them,  the  cows  had  ap- 
preciated in  value  $30  per  head  and  calves 
$20  per  head,  and  that  there  had  been  an  In- 
crease of  150  calves  at  the  value  of  $20  per 
head;  "that  defendants'  undivided  half  in- 
terest In  said  increase  amounted  to  $16,000, 
from  which  should  be  deducted  ome-half  of 
the  expenditures  above  set  forth,  leaving  a 
net  increase  of  the  value  of  defendants'  half 
interest  of  $18,078.25  in  wliich .  defendants 
have  suffered  damages. In  addition  to  their 
Bald  expenditures."  PlalnttfTs  answer  to 
crossKwmpIaint  doiied  all  of  its  allegations. 
After  hearing  the  evidence  and  the  court's 
Instructions,  the  jury  found  the  issues  in  fa- 
vor of  defendants  and  assessed  their  damages 
at  $5,920.51,  for  which '  judgment  was  enter- 
ed. The  plaintiff  appeals  from  the  order 
overruling  bis  motion  for  a  new  trial  and 
from  the  judgment  assigning  23  errors. 

Robert  B.  Morrison,  of  Prescott,  X.  N. 
Steeves,  of  Williams,  and  Emmet  T.  Morri- 
son, of  Prescott,  for  appellant. 

B.  S.  Clark,  of  Phoenix,  anid  0.  B.  Wilson, 
of  Flagstaff,  for  appellees. 

ROSS,  C.  J.  (after  stating  the  facts  as 
above).  The  appellees  offered  no  evidence  in 
support  of  the  allegations  of  damages  con- 
tained in  their  cross-complaint  except  those 
enumerated  in  the  lt»nized  statement  No 
evidence  was  Introduced  in  support  of  the 
allegation  that  the  cows  had  appreciated  in 
value  $30  per  head  and  calves  $20  per  head, 
vr  that  the  150  calves  of  increase  were  of  the 
value  of  $20  per  head.    These  Items  of  dam- 


age  alleged  were  abandoned,  as  also  was  the 
item  of  $4,000  for  removing  sheep  from 
ranga  The  sums  in  the  itemized  statem&t 
aggregated  $6,023.51.  It  was  admitted  that 
an  item  of  $18  should  be  deducted  from  this 
total,  as  also  an  item  of  $85  for  hides  sold 
by  defendants.  Deducting  these  two  items, 
the  difference  is  the  exact  amount  of  the  ver- 
dict and  judgment,  $5,920.51.  The  court  In- 
structed the  jury  that  if  they  found  from  the 
evidence  the  defendants  had  proved  the  con- 
tract as  alleged  in  their  cross-complaint,  and 
that  the  plaintiff  retook  the  cattle  from  de- 
fendants on  November  1,  1918,  and  withheld 
them,  such  act  would  render  "plaintiff  liable 
in  damages  to  defendants  for  such  sum  as 
you  may  consider  will  reasonably  and  fairly 
compensate  the  defendants  for  any  service 
you  may  find  them  to  have  rendered  and  for 
any  expenditures  you  may  find  them  to  have 
made  in  connection  with  the  handling  and 
running  of  said  cattle,  not  exceeding,  how- 
ever, the  sum  of  $6,005.51,  and  from  any  al- 
lowance of  damages  to  defendants  there 
should  be  deducted  the  sum  of  $85  for  cer- 
tain hides  from  these  cattle  of  whicl!  defend- 
ants received  the  proceeds."  The  giving  of 
this  instruction  is  complained  of  as  error, 
because  it  Is  said  the  evidence  does  not  sup- 
port it  It  Is  the  contention  of  appellant  that 
the  appellees*  cross-complaint  was  drawn  up- 
on the  theory  that  the  appellant  was  liable 
for  only  one-half  of  the  expenses  of  running 
and  caring  for  cattle  during  the  time  the 
appellees  had  possession  of  them,  and  that 
the  evidence  was  introduced  upon  that  the- 
ory. An  inspection  of  the  allegations  of  dam- 
ages in  the  cross«omplaint  verifies  this  con- 
tention.' The  appellees  therein  charged  them- 
selves with  one-half  of  the  expmdlttures  item- 
ized as  $6,023.51.  Whether  the  appellees, 
under  proper  pleadings,  would  have  been  en- 
titled to  the  total  of  their  expenditures  or 
not  is  not  the  question.  They  have  not  claim- 
ed all  of  the  expenditures  in  caring  for  cat- 
tle during  the  time  they  held  them,  but  in 
direct  language,  and  presumably  upon  the 
theory  that  the  plaintiff  and  defendants  wore 
alike  the  owners  of  an  equal  undivided  in- 
terest In  the  cattle,  charged  the  appelant 
with  one-half  of  the  overhead  charges,  and 
themselves  with  the  other  one-half.  The  ap- 
pellees then,  at  most,  were  entitled  to  a  v«- 
dict  for  one-half  of  $6,023.61,  less  the  Items 
above  named,  or  $2,960.25.  The  verdict  and 
judgment  is  therefore  clearly  excessive. 

It  is  not  necessary  for  us  to  consider  wheth- 
er the  other  assignments  are  well  taken  or 
not  If  other  errors  were  committed,  we  will 
assume  that  th^y  will  not  be  repeated  in  a 
retrial 

Judgment  is  reversed,  and  cause  remanded, 
with  directions  that  appellant  be  granted  a 
new  trial. 

McALISTER  and  FLANIGAN,  JJ.,  concor. 
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SWEENEY  V.  STATE.     (No.  1956.) 
(Supreme  Conrt  of  Arizona.    March  10,  1922.) 

1.  Offlcere  «=»5(^^onstltutlonal  provision  fix- 
ing term  applies  only  to  officer*  ragularly 
elected. 

Const,  art  22,  {  13,  proriding  that  the 
term  ot  every  officer  to  be  elected  or  appoint- 
ed shall  extend  until  his  successor  shall  be 
elected  and  shall  qualify,  has  to  do  ezclusiTely 
with  elective  offices,  that  is  to  say,  offices  which 
are  regularly  filled  by  election,  and  only  occa- 
sionally by  appointment,  as  on  their  creation, 
or  on  the  occurrence  of  vacancies  therein,  so 
that  it  is  unnecessary  to  construe  the  provi- 
sion as  though  reading  "until  their  succes- 
sors shall  be  elected  or  appointed,"  to  avoid 
giving  officers  who  are-  regularly  appointed  an 
indefinite  term. 

2.  Officers  «=>55(l)— Vacanoy  can  ba  oreated 
during  hold-over  term  only  In  same  ways  as 
dirrlng  regular  term. 

Under  Const  art  6,  i§  1,  9,  article  22,  §  13, 
article  7,  $  11,  and  Civ.  Code  1913,  par.  381, 
providing  for  the  election  and  appointment  of 
officers,  including  justices  of  the  peace,  fixing 
their  terms,  and  providing  for  the  filling  of 
vacancies,  the  term  of  an  officer  who  holds  over 
after  the  expiration  of  the  time  for  which  he 
was  elected  or  appointed,  until  his  sncces- 
•or  shall  be  elected  and  shall  qualify,  is,  while 
it  lasts,  as  much  a  part  of  his  term  as  the 
regular  term,  and  a  vacancy  can  occur  during 
such  term  only  In  one  of  the  ways  in  which  it 
can  occur  during  the  regular  term. 

3.  Justloes  of  the  peace  «=>8— Appointee  for 
an  unexpired  term  auoceeds  to  hold-over 
term  as  original  Inoumbent  would. 

Under  Civ.  Code  1913,  pars.  179,  221(1), 
225,  a  justice  of  the  peace,  appointed  to  fill 
a  vacancy  for  the  nnexpired  term,  is  as  much 
«ititled  to  hold  over  until  the  successor  is 
elected  and  qualified  as  the  original  incumbent 
would  have  been. 

4.  Officers  «S955(I)— Inedmbent  eleoted  to 
euooeed  himself  cannot  hold  over  after  re- 
fusing to  qualify. 

Under  Civ.  Code  1913,  par.  221,  snbd.  9, 
making  a  vacancy  when  the  duly  elected  officer 
refuses  or  neglects  to  file  his  official  bond  with- 
in the  time  prescribed  by  law,  the  incumbent 
of  an  office  who  was  elected  to  succeed  him- 
self cannot  refuse  to  qualify  as  his  own  suc- 
cessor and  retain  the  office  under  his  hold- 
over term. 

5.  Officers  ^=349  —  Statute  declaring  vacancy 
in  oonstitutlonal  office  on  failure  of  succee- 
sor  to  qualify  Is  unoonstltutional. 

Civ.  Code  1913,  par.  221,  subd.  9,  de- 
claring a  vacancy  in  an  office  on  the  failure  of 
one  duly  elected  thereto  to  quolify,  when  ap- 
plied to  an  officer  not  elected  to  succeed  him-' 
self,  is  contrary  to  Const  art  22,  $  13,  pro- 
viding that  the  term  shall  extend  until  the 
successor  shall  be  elected  and  shall  qualify, 
and  is  invalid  to  that  extent. 
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6.  Justloes  of  the  peace  «=»8— Appointee  to  fill 
vaoanoy  after  re-election  and  death  of  in- 
cumbent can  hold  over  for  new  term. 

Where  a  justice  of  the  peace  was  elected  to 
succeed  himself,  but  died  before  the  expira- 
tion of  his  former  term,  so  that  he  could  not 
qualify  for  the  new  term,  an  appointee  for  his 
unexpired  term  became  entitled  to  hold  over 
until  his  successor  should  be  elected  and  quali- 
fied, which,  under  the  circumstances,  would  he 
at  the  expiration  of  the  next  full  term. 

7.  Justloee  of  the  peace  <&=>8— Appointee  to  fill 
vacancy  need  not  qualify  again  to  hold  over. 

Under  Civ.  Code  1913,  par.  225,  an  ap- 
pointee to  fill  an  unexpired  term  as  justice  of 
the  peace,  who  had  given  bond  and  taken  the 
oath  on  his  appointment  is  not  required  to 
give  a  new  bond,  or  take  the  oath  again,  to 
entitle  him  to  hold  over  after  the  expiration 
of  the  term  until  his  successor  is  elected  and 
qualified. 

Appeal  from  Superior  Conrt,  Navajo  C!oun- 
ty;  E.  Elmo  Bollinger,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  State  against  John  L.  Sweeney  to  oust 
the  respondent  from  the  office  of  Justice  of 
the  Peace.  From  a  judgment  of  ouster,  re- 
spondent appeals.  Reversed  and  remanded, 
with  Instructions. 

CSullivan  &  Morgan,  of  Prescott,  and  John 
L.  Sweeney,  of  Wlnslow,  for  appellant 

Thomas  B.  Greer,  Co.  Atty.,  of  Holbrook, 
and  Gilbert  E.  Greer,  of  St  Johns,  for  the 
State. 

FLANIGAN,  J.  This  action  was  brought 
by  Information  In  the  nature  of  quo  warran- 
to by  Thomas  R.  Greer,  county  attorney  of 
Navajo  county,  to  oust  and  exclude  the  ap- 
pellant John  L.  Sweeney,  from  the  office  of 
justice  of  the  peace  of  Winslow  precinct,  in 
said  county,  and  to  obtain  adjudication  that 
one  Robert  B.  Walton  ia  entitled  thereto. 
From  the  pleadings  and  proof  the  following 
facts  appear: 

One  J.  F.  Mahoney  was  the  duly  elected, 
qualified,  and  acting  justice  of  the  peace  of 
said  precinct  for  the  years  1919  and  1920.  At 
the  general  election  held  November  2,  1920, 
Mahoney  was  re-elected  to  the  office,  but  aft- 
er his  election,  and  before  December  18, 1920, 
died  without  having  qualified  for  tlie  new 
term.  After  Mahoney's  death  one  W.  A. 
Parr  was  appointed  to  fill  the  vacancy  and 
qualified,  but  later  resigned.  Afterwards, 
and  on  December  18,  1920,  the  appellant, 
Sweeney,  was  by  the  board  of  supervisors  of 
said  county  duly  appointed  to  fill  the  vacancy 
"for  the  unexpired  term,"  and  immediately 
filed  his  oath  of  offlce,  with  bond  properly 
approved.  On  January  1,  1021,  and  again 
on  January  3, 1921,  the  board  of  supervisors, 
as  then  constituted,  conceiving  a  vacancy  to 
exist  in  the  term  I>ecau8e  of  the  death  of 
Miahoney  and  his  failure  to  qualify  before 
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January  1,  1921,  appointed  Walton  to  flU 
such  vacancy,  and  he  also  filed  his  oath  of 
office  with  properly  approved  bond. 

The  court  below  gave  Judgment  against 
Sweeney  as  prayed  for,  and  adjudged  Walton 
entitled  to  the  office.  The  case  Is  here  on 
the  appeal  of  Sweeney  from  such  Judgment. 

The  court  below  rendered  Judgment  upon 
the  facts  as  stated,  holding  that  the  only 
question  for  decision  thereunder  was  wheth- 
er the  office  was  vacant  at  the  time  of  the 
appointment  and  gnaUflcation  of  Walton  on 
January  1,  1921.  Appellee  challenges  In  sev- 
eral particulars  the  sufficiency  of  the  evi- 
dence to  prove  the  facts  to  be  as  related. 
The  contentions  so  made,  if  not  foreclosed 
by  the  tacit  findings  of  the  court,  are  so  far 
insubstantial  that  we  do  not  incumber  this 
opinion  with  their  discussion. 

As  we  have  remarlied,  the  court  l>elow  held 
(nnd  very  properly)  that  the  determinative 
question  was  whether  the  office  was  vacant 
at  the  time  of  Walton's  appointment  and 
qualification.  The  solution  of  this  question 
depends  in  turn  upon  the  meaning  and  con- 
stmctlon  of  the  provisions  of  our  constitu- 
tional and  statutory  law  governing  the  case. 
We  therefore  preface  our  discussion  with  the 
principal  relevant  provisions  of  our  Gonsti- 
tntion  and  statutes: 

Constitution: 

"The  judicial  power  of  the  state  sliali  be 
vested  in  a  Supreme  Court,  superior  courts, 
justices  of  the  peace,  and  such  courts  inferior 
to  the  superior  courts  as  may  be  provided  by 
law."    Section  1,  art  6. 

"The  number  of  justices  of  the  peace  to  I>e 
elected  in  incorporated  cities  and  towns,  and 
in  precincts,  and  the  powers,  duties,  and  juris- 
diction of  justices  of  the  peace,  shall  t>e  pro- 
vided by  law.    •    •    • "    Section  9,  art  6. 

"There  shall  be  a  general  election  of  Repre- 
sentatives in  Congress,  and  of  state,  county, 
and  precinct  officers  on  the  first  Tuesday  after 
the  first  Monday  in  November  of  the  first  even 
numbered  year  after  the  year  in  which  Arizona 
is  admitted  to  statehood  and  biennially  there- 
after."    Section  11,  art  7. 

"The  term  of  office  of  every  officer  to  be 
elected  or  appointed  under  this  Constitution 
or  the  laws  of  Arizona  shall  extend  until  his 
successor  shall  be  elected  and  shall  qualify." 
Section  13,  art  22. 

"The  provisions  of  tills  Constitntioa  are 
mandatory,  unless  by  express  words  they  are 
declared  to  be  otherwise."    Section  S2,  art  2. 

Statutei  (Revised  Sututes  1913,  Civil  Code): 
"Whenever  a  difterent  time  is  not  prescribed 
by  law,  the  oath  of  office  must  be  taken,  sub- 
scribed and  filed  within  ten  days  after  the 
officer  has  notice  of  his  appointment,  when  ap- 
pointed to  fill  a  vacancy,  or  if  elected,  at  any 
time  after  receiving  ids  certificate  of  election 
and  at  least  one  day  before  the  commencement 
of  the  term  of  office."    Paragraph  179. 

"In  each  justice  precinct  in  each  of  the 
several  counties  of  this  state  there  shall  be 
elected  by  the  qualified  electors  of  such  pre- 
cinct at  the  general  election  to  be  held  in  the 
year  1914,  and  biennially  thereafter,  one  jus- 


tice of  the  peace,  who  shall  hold  his  utiicc 
for  the  term  of  two  years  from  the  first  day  of 
January  following  his  election,  and  until  his 
successor  is  elected  and  qualified."  Paragraph 
381. 

"221.  An  office  sliall  be  deemed  vacant  from 
and  after  the  happening  of  either  of  the  fol- 
lowing events  before  the  expiration  of  the 
term:  (1)  Death  of  the  incumbent  *  •  • 
(3)  His  resignation,  and  the  lawful  acceptance 
thereof.  •  •  •  (9)  The  failure,  refusal,  or 
neglect  of  the  person  elected  or  appointed  to 
such  office,  to  file  his  official  oath  or  bond  with- 
in the  time  prescribed  by  law,  whether  such 
failure,  refusal,  or  neglect  shall  have  been 
caused  by  his  death  or  from  any  other  cause." 
Paragraph  221. 

"Any  person  elected  or  appointed  to  fill  a 
vacancy,  after  filing  his  official  oath  and  bond. 
where  a  bond  is  required,  possesses  all  the 
rights  and  powers  and  is  subject  to  all  the 
liabilities,  duties  and  obligations  of  the  officer 
whose  vacancy  he  fills."    Paragraph  225. 

[1]  The  conclusions  of  the  lower  court  were 
largely  based  upon  the  assumption  tliat,  as 
section  13  of  artide  22  of  the  Constitution 
refers  to  the  term  of  office  of  every  officer  to 
be  elected,  or  appointed,  under  the  Oonstltn- 
tion  or  the  laws  of  Arizona,  therefore  the 
condnding  words  "shall  extend  until  his  suc^ 
cessor  shall  be-  elected  and  shall  qualify" 
should  be  construed  as  if  reading  "until  a 
successor  shall  be  elected,  or  appointed,  and 
shall  qualify."  The  court  was  of  the  opinion 
that  the  section  deals  with  offices  both  elec- 
tive and  appointive  in  character.  So  assum- 
ing, it  followed,  according  to  the  court's  rea- 
soning, that  an  appointive  office  might  be 
held  indefinitely,  inasmuch  as  the  Incumbent 
could  be  superseded  only  by  one  elected  there- 
to— an  event,  on  the  hypothesis  made.  Impos- 
sible. It  was  to  avoid  this  seeming  incon- 
gruity that  the  court  construed  this  section 
of  the  Constitution  in  the  maimer  we  have 
set  forth.  But  it  is  evident  not  only  that  the 
language  of  the  Constitution  is  thus  virtual- 
ly amended,  bat  that  the  necessity  for  sudi 
construction  does  not  exist.  The  section  in 
question  has  to  do  exclusively  with  elective 
offices ;  that  is  to  say,  offices  which  are  regu- 
larly filled  by  election,  and  only  occasional- 
ly by  appointment,  as  upon  their  creation  or 
upon  the  occurrence  of  vacancies  therein  by 
the  death,  disqualification,  forfeiture  of  of- 
fice, or  the  like,  of  an  Incumlient 

Appellee's  contentions  In  this  const,  while 
based  partly  on  the  holding  of  the  lower 
court  just  mentioned,  are  founded  substan- 
tially upon  the  proposition  that  upon  the 
failure  of  Mahoney  to  qualify  as  required 
by  paragraph  179,  supra,  a  vacancy  occurred 
in  the  office  under  the  provisions  of  para- 
graph 221,  subd.  9,  supra,  on  January  1, 1921, 
because  of  such  failure,  even  though  caused 
by  Mahoney's  death.  It  must  be  admitted 
tliat  the  language  of  the  paragraiA  and  sob- 
division  supports  the  position  taken  by  ap- 
pellee, and,  were  these  provisions  nnaffecUi 
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br  otbers  In  pari  materia  of  oontrolUnK  force, 
tbe  Judgment  of  the  lower  court  would  bare 
to  be  sustained. 

[2]  Reading  together  sectionB  1  and  9,  art 
6,  section  13,  art  22,  and  section  11,  art  7, 
of  our  Constitution,  and  paragraph  381,  su- 
pra. It  will  be  seen  that  the  ofBce  of  Justice 
of  the  peace  is  provided  for  by  the  Constitu- 
tion, and  that  the  term  of  office  of  audi  Jus- 
tices regularly  begins  on  the  1st  day  of  Jan- 
uary In  the  odd-numbered  years,  follow- 
ing the  general  election  to  be  held  in  the 
preceding  November,  and  that  such  term  of 
office  "shall  extend  until  bis  successor  shall 
be  elected  and  shall  qualify"  (section  13,  art 
22,  Const);  that  is  to  say,  shall  extend  be- 
yond the  1st  day  of  January  In  the  odd-num- 
bered year  following  the  beginning  of  the 
term  and  until  the  election  and  quaUflcation 
of  a  successor.  If  the  language  of  the  Con- 
stitution (section  13,  art.  22)  Is  to  be  given 
effect  according  to  its  terms,  of  which  there 
can  be  no  doubt  (section  32,  art  2),  It  is 
plain  that  one  elected  to  the  office  of  Justice 
of  the  peace,  and  who  is  the  lawful  incum- 
bent of  the  office,  Is  entitled  to  serve  therein 
not  only  for  what  we  may  call  his  regular, 
fixed,  or  normal  term  of  two  years,  but  also 
for  such  an  additional  period  following  that 
term  as  may  elapse  before  the  election  and 
quaUflcation  of  Us  successor. 

The  decisions  which,  under  various  states 
of  fact,  liare  applied  and  interpreted  similar 
constitutional  and  statutory  prorisions  are 
quite  numerous,  and  where  audi  provisions 
are  not  affected  or  controlled  in  their  full 
operation  by  other  provisions  of  law  the  au- 
thorities are  unanimous  that  the  additional 
term,  though  in  its  nature  contingent  and  de- 
feasible, is,  while  it  exists,  as  much  a  part 
of  the  term  of  the  incumbent  as  is  his  orig- 
inal, fixed,  or  regular  term.  Such  Incumbent 
Is  entitled  to  hold  over  after  the  expiration 
of  his  regular  term  until  the  happening  of 
both  the  events  mentioned ;  1.  e.,  the  election 
of  his  successor  and  the  qualification  of  such 
successor.  During  the  period  of  the  tenure 
as  so  extended  the  office  will  not  become  va- 
cant, unless  for  causes  which  would  create 
a  vacancy  in  the  fixed  and  regular  term,  such 
as  the  death,  resignation,  removal,  disqualifi- 
cation, or  the  like,  of  the  incumbent.  See  the 
following  authorities:  Meyer  v.  Culver,  4 
Ariz.  145,  35  Pac.  984 ;  State  v.  Osborne,  14 
Ariz.  185,  and  cases  cited  at  page  202, 125  Pac. 
884,  at  page  891;  High  v.  State,  14  Ariz.  429, 
130  Pac.  611;  State  v.  I>abb8,  182  Mo.  859, 
81  S.  W.  1148;  Kimberlin  v.  State,  130  Ind. 
120,  29  N.  E.  773,  14  li.  R.  A.  858,  30  Am.  St 
Rep.  208;  Ballantynev.  Bower,  17  Wyo.  356, 
99  Pac.  860, 17  Ann.  Cas.  82;  State  v.  EaUott 
13  Utah,  471,  45  Pac.  346;  State  v.  Oormley, 
53  Wash.  543,  102  Paa  435,  104  Pac.  620; 
People  v.  Whitman,  10  Gal.  38 ;  State  v.  Fab- 
rick,  16  N.  D.  94, 112  N.  W.  74;  State  v.  Spei- 
del.  62  Ohio  St  156,  56  N.  E.  871;  State  v. 
Metcalfe,  80  Ohio  St.  244,  88  N.  E.  738;  SUte 


r.  Oarvey,  176  Iowa,  344,  164  N.  W.  931; 
State  V.  Hodgln,  76  Or.  480  146  Pac.  86, 
140  Pac.  530. 

The  principles  upon  which  these  decisions 
are  based  are  perhaps  In  no  case  more  clear- 
ly expressed  than  in  Gosman  v.  State,  106 
Ind.  203,  6  N.  E.  349,  from  whidi  we  quote 
an  admirably  succinct  and  complete  state- 
ment of  the  rules  we  have  referred  to: 

"Upon  the  assumption  that  no  disqualifica- 
tion existed  or  has  intervened,  the  right  of  an 
incumbent  who  has  been  duly  admitted  into  an 
office  continues  during  the  prescribed  term, 
and  until  his  successor  is  elected  and  qualified. 
This  results  necessarily  from  the  constitutional 
provision  last  above  quoted.  The  expiration 
of  the  prescribed  term,  the  election  and  quali- 
fication of  a  successor,  ore  the  conditions  which 
terminate  his  right.  The  election  and  qualifica- 
tion to  the  office  of  derk  gives  an  absolutely 
vested  right  to  the  office  for  a  term  of  four 
years,  to  which  is  added  a  contingent  or  defeas- 
ible right  to  hold  over  until  the  right  of  a  duly 
elected  and  qualified  successor  attaches.  Until 
the  concurrence  of  these  events  the  title  of  a 
duly  qualified  incumbent  to  the  office  is  com- 
plete. He  holds  by  the  same  tenure,  after  the 
prescribed  term,  until  the  right  of  a  duly  elect- 
ed and  qualified  successor  attaches,  as  before. 
So  long  as  the  defearible  right  to  hold  over 
continues,  and  the  incumbent  exercises  it  the 
same  conditions  which  would  create  a  vacancy 
during  the  prescribed  term  will  be  required  to 
create  one  during  the  time  wluch  h«  is  lawfully 
holding  over.  As  a  consequence,  it  must  re- 
sult that  if  no  contingency  has  intervened  to 
disqualify  an  Incumbent  from  holding  the  of- 
fice, or  cut  off  his  defeasible  title,  no  vacancy 
has  occurred  merely  because  his  prescribed 
term  has  expired,  if  In  the  meantime  the  right 
of  his  successor  has  not  attached.  In  such  a 
case  the  body  with  whom  the  power  to  fill 
vacancies  is  lodged,  has  no  function  to  per- 
form. The  office  la  lawfully  occupied  by  a 
qualified  incumbent  whose  title  has  not  been 
defeated.    It  is  not  vacant" 

[3]  Under  the  constitutional  and  statutory 
pravisions  we  have  referred  to,  it  is  there- 
fore evident  that  had  Mahoney  lived  and 
had  another  been  elected  to  succeed  him,  he 
would  have  been  entitled  to  hold  the  office 
of  Justice  of  the  peace  of  Wlnslow  precinct 
until  that  successor  bad  qualified  in  the  man- 
ner provided  by  law.  If  the  successor  so 
elected  had  failed  to  qualify  as  required  by 
paragraph  179,  O.  C,  supra,  Mahoney  would 
have  held  over  according  to  the  mandatory 
terms  of  the  constitutional  provision  until  a 
successor  had  been  elected  and  had  qualified. 
But  upon  M:ahoney'B  death  during  his  term 
and  before  the  election  and  qualification  of 
his  successor,  the  office  became  vacant  in  law, 
as  well  as  in  fact  Paragraph  221,  snbd:  1, 
supra.  The  vacancy  thus  existing  was  filled 
by  the  appointment  and  qualification  of  Parr, 
and  another  vacancy  resulted  upon  his  resig- 
nation. Paragraph  221,  snbd.  3,  supra.  This 
vacancy  ws  filled  by  the  appointment  and 
qualification  of  the  awellant,  Sweeney,  on 
December  18, 1920.    What  then,  were  Sween- 
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ey's  rights  to  tbe  unexpired  term?  Tbe  an- 
swer to  that  qnestlon,  giren  without  dissent 
by  all  tbe  authorities  wtilch  hare  spoken  on 
the  question,  and  by  tbe  statute  (paragraph 
225,  C.  C,  supra).  Is  that  by  the  appointment 
and  qinaUficatton  of  Sweeney  he  succeeded  to 
the  unexpired  term,  indndlng  the  capacity, 
power,  and  right  to  hold  over  possessed  by 
hlB  predecessors  Mafaoney  and  Parr.  Sheen 
y.  Hughes,  4  Ariz.  337,  40  Pac  679;  Pei^le 
▼.  Hardy,  8  Utah,  68,  29  Pac  1118;  State  v. 
Metcalfe,  supra;  State  ▼.  Elliott,  supra; 
People  T.  Lord,  9  Mich.  227;  State  t.  Speldel, 
crupra;   State  v.  Carrey,  supra. 

[4]  Such  being  the  extent  of  the  power  and 
capacity  of  Sweeney  In  and  to  the  term  as 
successor  to  Mahoney,  our  next  inquiry,  and 
the  decisive  legal  issue  In  the  case.  Is:  Did 
the  office  of  justice  of  the  peace  of  Wlnslow 
precinct  become  vacant  on  January  1,  1921, 
because  of  the  failure  of  liahoney  to  qnallfy, 
even  though  Mahoney's  failure  so  to  do  was 
caused  by  hfs  death?  Paragraph  221,  subd. 
9,  supra.  Paragraph  221  was  formerly  para- 
graph 265  of  the  Revl.sed  Statutes  of  1901, 
which  latter  paragraph  was  amended  by 
diapter  25,  Laws  Regular  Session  1912, 
and  brought  forward  Into  the  Code  of  1913 
in  its  present  form  as  paragraph  221.  Be- 
fore that  amendment  subdivision  9  read  as 
follows: 

"9.  His  refusal  or  neglect  to  file  bis  official 
oath  or  bond  within  tbe  time  prescribed." 

Referring,  as  such  subdivision  did,  to  the 
acts  of  qualification  required  of  an  incum- 
bent, as  such,  during  his  term,  that  subdivi- 
sion was  eflTective  to  create  a  vacancy  in  the 
office  of  an  incumbent  elected  to  succeed  him- 
self, upon  his  failure  to  qualify,  had  he  lived 
to  do  so.  This  construction  of  a  similar  stat- 
ute was  made  in  State  v.  Gormley,  supra; 
the  court  saying  of  an  Incumbent  elected  to 
succeed  himself: 

"He  cannot  decline  to  qnalify  and  continae 
in  o&ce  under  his  former  tenure.  One  in  this 
situation  must  hold  under  his  new  term  or  not 
at  alL  Tbe  term  of  office  will  not  expire  until 
the  successor,  though  it  be  himself,  is  ejected 
and  qualified  under  the  decision  in  the  Tall- 
man  Case,  but,  unless  he  qualifies  under  his  new 
tenure  he  forfeits  the  right  to  hold  under 
either." 

And  there  Is  no  reason  why  it  should  not 
be  held  that  paragraph  221,  subd.  9,  is  a  law- 
ful and  constitutional  provision,  so  far  as  it 
requires  the  incumbent  re-elected  to  an  office 
to  qualify  as  prescribed  by  law  for  the  new 
term,  or  sufter  the  loss  of  the  office. 

[5]  But  it  is  manifest  that  to  provide  what 
shall  constitute  the  steps  necessary  to  -qualify 
one  to  hold  an  office  is  one  thing,  and  to  de- 
clare a  vacancy  to  exist  in  the  term  of  an  in- 
cumbent who  has  compiled  with  that  law,  is 
quite  another.  Subdivision  9  of  paragrpb  221 
is  not  limited  to  the  acts  required  of  an  elect- 
ed Incumbent  alone,  but  undtotakes  to  pre- 


scribe that  a  vacancy  edhall  exist  in  an  office- 
upon  the  fiillure  of  one  elected  thereto  to  qoaW 
Ify  within  the  prescribed  time,  notwittistaod- 
Ing  the  office  may  then  be  in  the  possesaon  of 
a  lawfully  qnallfled  Incnmbent,  wbo,  under  tiie 
ConstitntiOD,  is  entitled  to  bold  tnitil  a  succes- 
sor Is  ^ected  and  qualified.  It  has  been  Aown 
that  tbe  effect  of  the  constitutional  provision 
that  the  term  of  office  of  every  dective  officer 
shall  extend  until  his  successor  Is  elected 
and  qualified  Is  to  make  a  vacancy  Impossible 
after  the  expiration  of  the  regular -term  and 
pending  the  election  and  qualification  of  a 
successor,  unless  for  causes  and  conditions 
whidi  would  create  a  vacancy  in  tbe  fixed 
term,  and  wblch  are  therefore  effective  to 
create  a  vacancy  In  the  office  during  ttie  con- 
tingent extenedon  of  the  term,  wlthoot  dis- 
tinction between  the  regular  term  and  Its  ex- 
tension in  such  respect  This  resnlt — that  Is 
to  say,  the  avoidance  of  a  vacancy  by  (he 
continuing  of  the  lawful  incnmbent  In  the 
office — is  not  merely  accidental  'to  the  opera- 
tion of  the  constitutional  provisions,  bat  was 
the  very  object  sought  to  be  attained  there- 
by. State  V.  Fabrick.  supra ;  People  v.  Til- 
ton,  37  Cal.  614;  State  v.  Harrison,  113  Ind. 
434,  16  N.  E.  384,  3  Am.  St  Rep.  683;  People 
V.  Hardy,  supra.  It  therefore  IncmitestaUv 
follows  that,  as  the  effect  and  purpose  of 
subdivision  9,  par.  221,  is  to  create  a  vacancy 
under  circumstances  where  the  Constitntion 
expressly  declares  no  vacancy  shall  exist,  the 
statute  is  to  that  extent  repugnant  to  the 
terms  of  the  Constitution  and  is  void. 

[6]  We  have  proceeded  npon  the  assump- 
tion that  Sweeney's  rights  to  the  office  are 
those  he  would  have,  were  another  than  Ma- 
honey to  have  been  elected  thereto,  who 
failed  to  qualify.  It  is  clear  that  such  rights 
cannot  be  affected  by  the  fact  that  Mahoney's 
death,  which  caused  the  vacancy  in  tbe  of- 
fice filled  by  the  appointments  of  Parr  and 
Sweeney,  happened  also  to  render  the  quali- 
fication of  Mahoney  as  the  elected  successor 
an  impossibility.  Appellant's  right  is  to  the 
office  and  the  term  as  such,  and  having  been 
appointed  to  fill  an  actual  vacancy  recog- 
nized by  law,  and  having  done  all  that  was 
lawfully  required  of  him  to  qualify  under 
such  appointment,  he  is  entitled  to  serve  by 
virtue  of  the  constitutional  provisions  until 
his  tsuccessor  is  both  elected  and  qualified. 

[7]  Holding  by  this  tenure,  and  having 
qualified  by  taking  the  oath  of  office  and  giv- 
ing the  required  bond,  he  was  not  required  to 
qnalify  anew,  or  to  give  any  further  at  ad- 
ditional bond,  unless  by  order  of  the  board 
of  Bupervisors,  in  accordance  with  the  provi- 
sions of  paragraphs  202  and  203  of  the  Civil 
Code.  No  such  order  having  been  made,  the 
bond  given  was  sufficient  Paragrajidi  225, 
supra.  The  case  is  thus  plainly  distin- 
guished in  this  feature  from  State  v.  Gorm- 
ley and  State  v.  Carvey,  supra,  dted  by  ap- 
{>ellee,  where  the  statutes  required  the  re- 
newal of  a  bond  already  given  or  the  funilsh- 
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Ing  of  a  new  bond.  Here  Sweeney  had  done 
all  that  any  law  required  him  to  do  to  quali- 
fy him  to  hold  for  the  term,  and  under  ex- 
press and  .mandatory  proTlslons  of  law  is  au- 
thorized to  hold  until  the  dectlon  and  quali- 
fication of  his  successor. 

It  is  to  be  noted  that  paragraph  221,  subd. 
9,  does  not  prescrilje  the  acts  necessary  to 
qualify  for  office.  For  these  requirements 
we  must  look  to  other  provisions  of  law. 
Paragraph  221  undertakes  to  declare,  prop- 
erly in  part,  and  in  part  improperly,  what 
shall  be  the  result  of  the  failure  of  an  elect- 
ed officer  to  qualify,  and  our  holding  is  simp- 
ly that  in  80  fai;  as  the  subdivison  under- 
takes to  create  a  vacancy,  where  the  express 
terms  of  the  C<xistitutlon  declare  no  vacancy 
shall  exist,  that  the  legislation  cannot  be 
given  effect.  These  observations  are  made  to 
point  out  that  the  conclusions  we  have  an- 
nounced in  no  wise  imply  an  abridgment  of 
the  power  of  the  law-making  body,  acting 
within  constitutional  limitations,  to  legislate 
in  the  fullest  majaner  concerning  the  method 
of  electing  public  officers  and  prescribing 
th^  qualifications. 

Briefly  summarizing:  Upon  Mahoney's 
death  a  .vacancy  occurred,  which  was  duly 
filled  by  the  appointment  and  qualification  of 
Parr;  ni)on  the  latter's  resignation,  another 
vacancy  resulted,  which  was  filled  by  the  ap- 
pointment and  qualification  of  appellant, 
Sweeney,  who  succeeded  thereby  to  the  un- 
expired term,  with  the  power  and  capacity 
to  hold  over  until  the  election  and  qualifica- 
tion of  his  successor;  holding  by  such  con- 
stitutional tenure,  the  office  did  not  and 
could  not  become  vacant  upon  the  failure  of 
Mahoney  to  qualify,  and  the  attempted  ap- 
pointment and  qualification  of  Walton  was 
therefore  a  nullity,  and  Sweeney  is  entitled 
to  the  office  In  accordance  with  the  manda- 
tory terms  of  the  Constitution. 

For  these  reasons,  the  judgment  must  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  the  lower  court  to  proceed  in  a 
manner  not  Inconsistent  herewlttu 

ROSS,  0.  J.,  and  McALISTER,  J„  concur. 


Ex  Mrto  GRAY. 

GRAY  V.  MONTGOMERY,  Sheriff. 

(No.  522.) 

(Supreme  Court  of  Arizona.    March  16,  1922.) 

I.  Gaming  «=>68('/2)— Candy  Is  not  "other  rep* 
resMtatlva  of  value"  within  statute. 
Within  Fen.  Code  1913,  |  819,  as  amended 
by  Laws  1919,  appendix,  p.  12,  makmg  it  an 
offense  to  conduct  devices  to  be  played  for 
money,  checks,  or  any  other  representative  of 
value,    the    expression    "other    representative 


of  valne"  is  limited  to  tokens  representing  mon- 
ey or  valne  in  the  form  of  money,  so  that  play- 
ing for  candy  is  not  an  offense  thereunder. 

[Rd.  Note.— For  other  definitions,  see  Worda 
and  Phrases^  First  and  Second  Series,  Other.] 

2.  Habeas  corpus  i8=»lll(l)— Discharge  refus- 
ed where  complaint  states  offense  under  a 
statute  other  than  that  Inteadedi. 

Discharge  from  custody  under  a  warrant  of 
arrest  will  be  denied  in  habeas  corpus  proceed- 
ings, where  the  complaint,  though  it  did  not 
charge  an  offense  under  Pen.  Code  1913,  §  319, 
as  amended  bj  Lews  1919  appendix,  p.  12,  as 
intended  by  the  pleader,  did  charge  the  offense 
of  conducting  a  lottery  under  section  825. 

3.  Lotteries  «=33— "Lottery"  IsvoIvm  coasid- 
aratlon,  chance,  and  prize. 

A  'lottery"  within  Pen.  Code  1918,  f  823, 
is  a  scheme  for  the  distribution  of  prizes  by 
chance  among  persona  who  have  paid  or  agre^ 
to  pay  a  valuable  consideration  for  the  chance 
to  obtain  a  prize,  and  involves  the  three  ele- 
ments of  consideration,  chance,  and  prize. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lottery.] 

4.  Lotteries  «s>3— Candy  punch  board  held  a 
"lottery." 

A  punch  board  whereon  were  collar  but- 
tons covering  certain  numbers  which  were  sold 
to  purchasers,  who  were  given  candy  in  addi- 
tion to  the  collar  buttons  if  they  uncovered 
certain  specified  numbers,  is  a  lottery,  the  con- 
duct of  which  is  prohibited  by  Pen.  Code,  1913, 
iS23. 

5.  Lottsrias  iS=>3— Fact  that  every  punohaser 
receives  something  does  not  prevent  scheme 
from  being  lottery. 

The  fact  that  every  purchaser  of  a  chance 
to  obtain  a  prize  receives  something  of  vidue, 
or  even  receives  full  value  for  his  payment, 
does  not  prevent  the  scheme  from  being  a  lot- 
tery. 

Appeal  from  Superior  Court,  Marict^w 
County;   R.  0.  Stanford,  Judga 

Application  for  writ  of  habeas  corpus  by 
H.  B.  Gray  to  procure  his  discharge  from 
the  custody  of  John  Montgomery,  Sheriff  of 
the  County  of  Maricopa.  From  an  order  re- 
fusing the  discharge,  aiq;>licant  appeals.  Af- 
firmed. 

Baker  &  Whitney,  of  Phcenlz,  for  appel- 
lant. 

W.  J.  Galbraith,  Atty.  Gen.,  and  F.  W. 
Perkins  and  George  R.  Hill,  Asst  Attys. 
Gen.,  for  appellee. 

FLANIGAN,  J.  This  is  an  appeal  from 
an  order  of  the  superior  court  of  Maricopa 
county,  refusing  to  discharge  the  api)ellant 
on  a  writ  of  habeas  corpus.  In  his  appli- 
cation for  the  writ  the  appellant  alleged  that 
he  was  imprisoned  by  virtue  of  a  warrant 
of  arrest  issued  out  of  the  justice  court  of 
East  Phoenix  precinct  of  Maricopa  county, 
on  a  complaint  filed  in  that  court  charging 


^9FDr  otiier  CMas  see  Mune  topic  and  KBT-NUUBBR  In  all  Key-Numbered  Dlgwts  tad  iBdezw 
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Jbim  with  tbe  crime  of  gaming,  tbe  charging 
ipart  of  which  reads  as  follows: 

"Tbe  said  H.  B.  Gray  on  or  about  tbe  26th 
•day  of  August,  1821,  and  before  the  filing  of 

this  complaint,  at precinct,  in  the  county 

■of  Maricopa,  state  of  Arizona,  did  then  and 
there  willfully  and  unlawfully  open,  carry  on 
and  conduct  as  owner  and  proprietor  thereof  at 
Us  place  of  business  in  the  city  of  Phoenix, 
county  of  Maricopa,  state  of  Arizona,  a  cer- 
tain game,  then  and  there  played  by  means  of 
a  board  of  a  like  character  to  a  punch  board 
for  money,  checks,  and  other  representatives  of 
value,  to  wit,  candy,  and  operated  and  played 
as  follows,  to  wit:  Said  defendant  then  and  there 
exhibited  to  his  customers  and  to  the  public  a 
board  containing  six  hundred  <600)  gold-plated 
collar  buttons,  and  on  said  board  under  each  of 
said  collar  buttons  was  a  number,  and  said 
board  was  so  played  and  operated  by  defendant 
that  boxes  of  candy  were  given  as  premiums 
or  gifts  to  persons  exposing  certain  numbers 
on  said  board  after  said  persons  had  purchased 
one  or  more  of  said  collar  buttons  at  the  price 
of  ten  cents  each;  that  said  candy  so  given  to 
said  persons  purchasing  said  collar  buttons  and 
exposing  certain  numbers  was  given  under  the 
pretext  of  advertising,  contrary  to  the  form," 
etc 

It  Is  contended  that  the  said  warrant  and 
process  are  Toid  and  not  authorlssed  by  law 
because  the  complaint  fails  to  state  facts 
Kufflclent  to  show  the  commission  of  a  pnb- 
Uc  offense.  Appellant  properly  concedes 
that  no  merely  formal  defects  of  the  com- 
plaint may  be  ctmsldered  in  this  proceeding, 
but  that  we  should  consider  rather  the  sub- 
stantial allegations  thereof. 

[1]  On  this  appeal,  the  controversy  was 
made  to  hinge  upon  the  sufficiency  of  the 
facts  alleged  to  state  a  public  offense  imder 
section  319  of  the  Penal  Code,  as  amended, 
which  reads: 

"Brery  person  who  shall  deal,  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  shall  con- 
duct, either  as  owner,  proprietor  or  employee, 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  roulette,  lasquenet,  rouge  et  noir,  rondo, 
vingt-un  or  twenty-one,  poker,  stud  poker,  draw 
poker,  bluff,  fan  tan,  thaw,  seven  and  one-half, 
chuck-a-lnck,  blackjack,  'panginki,'  or  any  simi- 
lar game  whatsoever,  played  with  cards,  dice, 
or  any  other  device,  and  every  slot  machine, 
punchboard,  or  machine  of  like  characte'r, 
whether  th*  same  be  played  for  money,  checks, 
credits  or  any  other  representative  of  value 
within  the  state  of  Arizona;  and  every  person 
who  shall  participate  in  any  of  tbe  abore-ena- 
merated  games  dealt,  carried  on,  opened  or 
caused  to  be  opened  by  any  other  person  in  the 
state  of  Arizona,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  leas  than  one  hundred 
dollars,  nor  more  than  three  hundred  dollars,  or 
by  imprisonment  for  not  more  than  six  months 
or  by  both  such  fine  and  imprisonment."  See 
Referendum  measures.  Appendix  to  Session 
Laws  1819,  p.  12. 

It  Is  contended  by  appellant  that  as  the 
game  Is  allied  to  have  been  played  for  can- 


dy, and  as  candy  Is  neither  "Money,  checks, 
credits,  or  any  other  representative  of  val- 
ue," within  the  meaning  of  .the  words  as 
used  In  the  section  quoted,  that  no  offense  is 
stated.  We  agree  with  this  contattttm,  but 
in  view  of  the  disposition  made  of  the  case 
we  shall  not  extend  tills  (pinion  by  discuss- 
ing that  phase  of  the  matter  at  any  length. 
Tbe  history  of  the  oiactment  is  persuasive 
to  show  that  it  was  not  intended  by  these 
words  to  prohibit  the  playing  of  these  games 
for  property  when  not  used  as  a  token  of 
value.  It  is  common  knowledge  that  sach 
games  are  usually  played  either  for  money, 
or  for  checks,  credits,  markers,  or  tokens 
representing  money,  or  value  in  the  form  of 
money,  and  we  may  assume  that  the  practice 
of  playing  these  games  for  property,  which 
in  itself  has  value,  was  not  sufficiently  prev- 
alent, or  of  such  potency  for  evil,  as  to  call 
for  condemnation  in  the  statnte  quoted. 
However  that  may  be,  we  are  bound  by  the 
law  as  it  is  wrlttoi.  BJusdem  generis  is  the 
applicable  principle.  See .  Bx  parte  Wil- 
liams, 7  Cal.  Unrep.  301,  87  Pac.  565. 

Notwithstanding  this  oondusion,  we  are 
satisfied  that  the  comidaint,  though  not  very 
aptly  drawn,  does  state  facts  showing  the 
commission  of  a  public  offense  prohibited  by 
section  326  of  the  Praial  Code,  which  reads: 

"It  shall  be  unlawful  for  any  person,  by  him- 
self or  another,  to  keep,  maintain,  employ  or 
carry  on  any  lottery,  or  lottery  scheme  or  de- 
vice, or  raiBe  within  this  state.  Any  person 
who  shall  violate  any  of  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor." 

[2]  We  have  not  had  the  advantage  of  a 
discussion  of  this  phase  ot  the  case  in  the 
briefs,  or  other  argument  of  couns^  Be- 
cause of  that  omisslou  we  have  been  very 
careful  to  confirm  our  own  views  by  a  some- 
what extensive  researdi  of  the  anthorities. 
If  the  complaint  fairly  states  facts  suffi- 
cient to  show  the  commlssloa  of  a  public  of- 
fense by  appellant,  it  is  not  only  the  per- 
formance of  a  function  we  cannot  abnegate 
but  our  duty  so  to  declare,  and  to  uphold  the 
ruling  of  the  lower  court  refusing  to  dis- 
charge appellant  from  imprisonment. 

[3]  The  statute  (section  325),  while  con- 
demning lotteries,  lottery  schemes  and  de-- 
vices,  does  not  define  the  meaning  of  such 
words.  Where  not  defined  by  statute  It  Is 
settled  that  the  word  "lottery"  cannot  be  re- 
garded as  having  any  technical  or  legal  sig- 
nification different  from  the  popular  one. 
And  statutes  prohibiting  lotteries  should  be 
construed  with  a  view  to  remedying  the  mis- 
chief Intended  to  be  prevented,  and  to  sop- 
press  all  evasions  for  the  continuance  of  the 
mischief.  State  v.  Mercantile  Aas'n,  45  Kan. 
351,  25  Pac.  084,  11  L.  B.  A.  430,  23  Am.  St 
Rep.  727;  XeUow-Stone  EUt  v.  State,  88  AJa. 
196,  7  South.  388,  7  L.  B.  A.  500,  16  Am.  St 
R^.  38;  State  y.  Clark.  33  N.  H.  328,  W 
Am.  Dec.  723. 
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The  couxta  will  look  to  the  substance  and 
ac-tnal  operation  of  the  scheme  or  device 
charged  to  be  a  lottery  to  determine  wheth- 
er It  possesses  that  character.  State  t.  Ne- 
braska Home  Co.,  66  Neb.  849,  92  N.  W.  763, 
60  L.  R.  A.  448,  103  Am.  St.  Rep.  706,  1  Ann. 
Ga&  88,  and  note. 

In  the  sense  used  In  the  criminal  law,  lot- 
teries are  a  species  of  gaming.  State  v.  Per- 
ry, 164  N.  C.  616,  70  S.  E.  387.  And  so  in 
our  law,  as  section  SS!i,  supra,  is  a  part  of 
chapter  10,  title  9,  part  1,  of  our  Penal  Code, 
the  chapter  being  entitled  "Gaming." 

Generally,  every  scheme  for  the  distribu- 
tion of  prizes  by  chance  is  a  lottery.  State 
T.  Overton,  16  Nev.  136.  And  a  lottery,  as 
such,  embraces  the  elements  of  procuring 
throu^  lot  or  chance,  by  the  investment  of 
a  sum  of  money,  or  something  of  value,  some 
greater  amoimt  of  money  or  thing  of  great- 
er value.  TJ.  8.  ▼.  Fulkerson  (D.  0.)  74 
Fed.  819. 

The  following  definition  of  a  lottery  has 
received  approval:  .Where  a  pecuniary  con- 
sideration Is  paid,  and  it  Is  determined  by 
lot  or  chance,  according  to  some  scheme  held 
out  to  the  public,  what  and  how  much  he 
who  pays  the  money  Is  to  have  for  it,  that 
Is  a  lottery.  Hull  v.  Rnggles,  66  N.  Y.  424; 
Wilkinson  ▼.  GUI,  74  N.  T.  63,  30  Am.  Rep. 
264;  State  r.  Mercantile  Ass'n,  supra.  In 
U.  S.  V.  Olney,  1  Abb.  275,  Fed.  Cas.  No. 
15918,  a  "lottery"  Is  defined  to  be  a  sort  of 
gaming  contract  by  which,  for  a  valuable 
consideration,  one  may  by  fbvor  of  the  lot 
obtain  something  in  return,  of  a  value  su- 
perior to  that  which  he  risks.  See,  also, 
Fleming  v.  Bills,  3  Or.  286-289. 

Perhaps  as  satisfactory  a  definition  as  any 
la  that  given  by  Cyc.  vol.  25,  p.  1633: 

"A  lottery  is  a  spedes  of  traming  which  ma; 
be  defined  as  a  scheme  for  the  distribution  of 
prizes  by  chance,  among  persons  who  have  paid, 
or  agreed  to  pay,  a  valuable  consideration  for 
the  chance  to  obtain  a  prize." 

For  the  purposes  of  this  case,  the  above 
definition  may  be  adopted. 

Proceeding  from  definition  to  application: 
In  the  cases  dted  in  this  opinion  will  be 
found  many  examples  of  various  schemes 
held  to  be  lotteries,  or  lottery  schemes  oi 
devices.  We  give  a  few  by  way  at  Ulostra- 
tion:  Sales  of  boxes  of  candy  ccmtaining 
prizes  In  money  or  Jewdry,  of  unequal  value, 
Holoman  t.  State,  2  Tex.  App.  610,  28  Am. 
Rep.  439;  sales  of  enveloi>e8  containing  tea, 
some  of  which  contained  tickets  calling  for 
other  goods  by  way  of  prizes.  State  v.  Bon- 
ell,  42  La.  Ann.  1110,  8  South.  298,  10  L.  R. 
A.  00,  21  Am.  St.  Rep.  413;  sales  of  mer- 
chandise, when  with  every  purchase  of  more 
than  50  cents  In  value,  purchaser  received 
k^,  one  of  the  keys  unlocking  a  box  con- 
taining a  prize  in  money,  Davenport  v.  City 
of  Ottawa,  64  Kan.  711,  39  Pac.  708,  54  Am. 
St  Rep.  308 ;  disposition  of  suits  of  clothes 


to  mumbers  of  a  ciub,  by  weekly  drawings, 
the  winner  to  be  discharged  from  further 
liability  to  pay  the  installments  required  of 
remaining  members.  State  v.  Perry,  supra ; 
scheme  to  Induce  sale  of  cereal,  "Mother's 
Oats,"  by  placing  In  each  package  one  of 
the  letters  spelling  "Mother's,"  the  letter  "O"- 
being  In  only  1  of  600  packages  sold,  the 
completed  word  calling  for  a  prize,  V.  S.  v. 
Jefferson  (0.  O.)  134  Fed.  299;  sale  of  book» 
designated  by  numbers,  some  of  which  called, 
for  prizes.  State  v.  Clark,  supra. 

In  every  case  of  a  lottery  there  must  b« 
present  the  elements  of  consideration, 
chance,  and  prize.    17  R.  C.  Li  1222. 

[4]  Under  the  deflnlttons  quoted,  and  the 
examples  to  be  found  In  the  cases  cited  here- 
in, we  have  no  doubt  the  scheme  adopted  by 
the  appellant  was  a  lottery.  The  elements 
of  consideration,  chance,  and  prize  are  pres- 
mt  That  consideration  was  paid  and  prizes 
given  is  not  questioned.  Concerning  the  ele- 
ment of  chance.  It  Is  to  be  noted  that  the 
numbers  were  concealed  under  the  buttons, 
and  that  certain  of  these  numbers,  when  ex- 
posed by  purchasers,  called  for  redemption 
In  boxes  of  candy.  Discussing  this  scheme, 
It  Is  said  in  the  brief  for  appellant:  "The 
board  decides  who  gets  the  candy  as  pre- 
miums."   And — 

"The  buttons  are  aB  Identical  and  have  noth- 
ing whatever  to  do  with  indicating  whether  or 
not  the  purchaser  shall  receive,  in  addition  to 
bis  regular  purchase,  for  which  it  is  conceded 
he  receives  foil  value  for  his  money,  a  box  of 
candy." 

It  is  very  plain  that  but  for  such  element 
of  diance  and  uncertainty  the  board,  would  , 
not  have  been  set  up  or  played. 

[6]  In  the  briefs,  some  emphasis  is  placed 
upon  the  fact  that  the  collar  buttons  ex- 
hibited were  worth  the  prices  paid,  and  that 
the  purchaser  could  sustain  no  loss.  But 
the  mere  fact  that  there  are  no  blanks,  and 
that  every  subscriber  is  sure  to  get  some- 
thing as  the  actual  or  ostensible  equivalent 
In  value,  for  the  consideration  paid,  does  not 
relieve  the  scheme  of  Its  character  as  a  lot- 
tery, where  the  prizes  given  are  of  unequal 
value.  State  v.  WlUis,  78  Me.  70,  2  Atl.  848; 
State  v.  Overt<m,  supra ;  Homer  v.  C  S.,  147 
U.  8.  449, 13  Sup.  Ct  409,  37  L.  Ed.  237;  Bal- 
lock  V.  State,  73  Md.  1,  20  Atl.  184,  8  L.  R.  A. 
671,  25  Am.  St.  Rep.  650;  People  v.  McPhee, 
139  Mich.  687,  103  N.  W.  174,  69  L.  R.  A.  505, 
5  Ann.  Cas.  835 ;  State  v.  Bonell,  supra ;  Dav- 
enport T.  City  of  Ottawa,  supra;  State  v. 
Perry,  supra;  State  v.  Llpkln,  169  N.  C. 
265,  84  S.  E.  340,  L.  R.  A.  1916F,  1018,  Ann. 
Caa  1917D,  137;  Meyer  v.  State,  112  Ga. 
20,  37  8.  B.  96,  61  L.  R.  A.  496,  81  Am.  St 
Rep.  17;  tJ.  S.  y.  Wallls  (D.  O.)  58  Fed.  942; 
Dunn  V.  People,  40  HI.  465 ;  People  v.  Amer- 
ican Art  Union,  13  Barb.  (N.  T.)  677 ;  Randle 
V.  State,  42  Tex.  680;  Fltzsfmmona  t.  U.  S., 
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156  Fed.  47T,  84  a  0.  A.  287,  13  L.  R.  A. 
(N.  S.)  1095. 

As  remarked  in  State  v.  Iilpkln,  supra, 
that  the  purchaser  Is  to  secure  something 
only  makes  the  scheme  more  enticing. 

As  the  complaint  alleges  that  the  ai^ellant 
carried  on  and  conducted,  as  owner  and  pro- 
prietor, a  lottery  game,  scheme,  or  device,  It 
was  authority  sufficient  for  the  issuance  of 
the  warrant  of  arrest,  and  the  order  of  the 
lower  court  refusing  to  discharge  him  from 
Imprisonment  thereunder  was  correct 

The  ruling  is  therefore  affirmed. 

ROSS,  C.  J.,  and  McAIjISTER,  J.,  concur. 


SMITH  V.  STATE.    (No.  520.) 

(Supreme  Cionrt  of  Arizona.    March  16,  1922.) 

Criminal  law  iS=>ll03,  1129(1),  1130(4)— Su- 
preme Court  will  examine  record  for  funda- 
mental error,  notwithstanding  failure  to  file 
abstract,  brief,  or  assignment  of  errors. 
Under  Pen.  Code  1013,  {  1171,  the  Supreme 
Court  will  carefully  examine  the  entire  record 
for  fundamental  error,  notwithstanding  appel- 
lant's failure  to  file  an  abstract,  brief,  or  as- 
signment of  errors. 

Appeal  from  Superior  Court,  Pima  Coun- 
ty ;  Samuel  Ll  Pattee,  Judge. 

W.  H.  Smith  was  convicted  of  transport- 
ing Intoxicating  liquor,  and,  from  judgment 
of  conviction  and  an  order  denying  his  mo- 
tion for  a  new  trial,  he  appeals.    Affirmed. 

McALISTER,  J.  Appellant,  W.  H.  Smith, 
was  convicted  of  the  crime  of  transporting 
intoxicating  Uquor,  to  wlt^  whisky  and  te- 
quila, and  sentenced  to  a  term  of  six  months 
In  the  county  Jail  and  to  the  payment  of  a 
fine  of  $200,  and  In  default  of  the  payment 
of  which  that  he  be  imprisoned  in  the  coun- 
ty jail  one  day  for  each  dollar  thereof.  He 
appeals  from  this  judgment  and  the  order 
denying  his  motion  for  a  new  trial,  but  has 
brought  here  only  the  record,  having  failed 
to  file  an  abstract,  brief,  or  assignment  of 
errors,  thus  leaving  it  to  this  court  to  ascer- 
tain for  itself,  unaided  by  any  suggestion 
from  appellant,  whether  there  Is  error  neces- 
sitating a  reversal  of  the  judgment. 

.Notwithstanding  appellant's  failure  In 
ttiis  respect,  however,  we  have.  In  compli- 
ance with  the  requirements  of  section  1171, 
Revised  Statutes  of  1013,  Penal  Code,  mak- 
ing It  the  duty  of  this  court  to  "review  all 
decisions,  opinions,  orders,  charges,  rulings, 
iictiouM  and  proceedings  made  or  had  in  the 
cause  In  the  court  from  which  the  appeal  Is 
taken,  appearing  in  the  record,"  examined 
very  carefully  for  fundamental  error  the 
entire  record  and  find  therein  nothing  war- 


ranting action  different  from  that  taken  by 
the  trial  court.  It  will  serve  no  useful  pur- 
pose to  recite  the  facts;  but  it  Is  sntticlent 
to  state  that  the  trial  was  regular  In  all  re- 
spects, that  the  evidence  upon  which  the 
jury  acted,  though  somewhat  conflicting,  am- 
ply justifies  the  verdict,  and  that  the  court's 
instructions  were  full,  dear  and  correct 

No  error  appearing,  the  judgment  is  af- 
firmed. 

ROSS,  C.  J.,  and  FLANIGAN,  J.,  concur. 


CLARK  V.  STATE.     (No.  518.) 

(Supreme  Court  of  Arizona.    March  16,  1922.) 

1.  Criminal   law   ®=9gig(2)— Motion   for   newi 
trial  for  mlseonduot  of  county  attorney  ad- 
dressed to  court's  discretion. 

A  motion  for  a  new  trial  on  the  ground  that 
the  county  attorney  continued  his  attempt  to 
Introduce  incompetent  testimony  contrary  to 
the  court's  order  was  addressed  largely  to  the 
court's  discretion. 

2.  Criminal  law  «=»  1 156(1)— Denial  of  Mw 
trial  for  misconduct  of  prosecuting  attorney 
not  disturbed,  in  absence  of  showing  of  prej- 
udice. 

Denial  of  motion  for  new  trial  on  the 
ground  that  county  attorney  continued  his  at- 
tempt to  introduce  incompetent  testimony  con- 
trary to  the  court's  order,  being  a  matter  of 
discretion,  wUl  not  be  disturbed,  in  the  absence 
of  clear  showing  that  defendant  was  prej- 
udiced. 

3.  Criminal  law  <3=»372(5)— Testlmouy  that 
defendant  had  signed  fletltlons  name*  to  ap- 
plioatlons  for  license  plates  admissible  in 
prosecution   for  automobile  theft 

In  prosecution  for  theft  of  automobile,  in 
which  it  was  claimed  that  the  defendant  was  in 
the  business  of  stealing  automobiles,  testimony 
that  applications  for  license  plates  bearing 
fictitious  names  for  fictitious  cars  were  signed 
by  defendant  hdd  admissible  to  show  defend- 
ant's system,  scheme,  or  plan. 

4.  Criminal  law  €=>8I4(8, 9)— Evidence  held 
not  to  require  Instruction  to  acquit  defendant 
In  case  of  a  reasonable  doubt  as  to  whether 
defendant  or  some  other  person  committed 
the  crime. 

In  prosecution  for  antomobQe  theft  in- 
struction to  acquit  if  jnry  had  a  reasonable 
doubt  as  to  whether  defendant  or  some  other 
person  was  guilty  was  unnecessary,  where 
there  was  no  evidence  that  any  person  other 
than  the  defendant  committed  the  crime. 

5.  Criminal  law  ie=>l208(9)— Prisons  «=>I5— 
Sentence  of  not  less  than  9  nor  more  than  10 
years  for  grand  larceny  held  valid;  credits 
are  deducted  from  maximum  sentence,  and 
may  reduce  minimum  sentence. 

Under  Pen.  Code  1913,  {  486,  making  grand 
larceny   punishable   by   not   less   than   1   year 
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nor  more  than  10  yean  ia  the  state  prison, 
and  under  section  1127,  empowering  the  court 
to  sentence  tor  an  Indeterminate  term,  the 
court  did  not  err  in  sentencing  defendant,  con- 
victed of  grand  larceny,  to  not  less  than  9 
and  not  more  than  10  years,  notwithstanding 
section  1448,  providing  for  a  deduction  from 
sentence  for  good  behavior,  since  credits  for 
good  behavior  under  such  statute  arc  deducted 
from  the  maximum  sentence,  and  may  entitle 
a  defendant  to  his  liberty  though  he  has  not 
served  the  minimum  sentence. 

6.  Pandoii  «=»6— Convict  serving  Indetarmlnate 
sentenoe  not  permitted  to  apply  for  pardon 
or  absolute  diaoharge  nntil  after  axplratJoa 
of  minimum  term. 
Under  Pen.  Code  191S,  {  1460,  a  convict 
serving  an  indeterminate  sentence  ia  not  per- 
mitted to  file  an  application  for  a  pardon  nor 
absolute  discharge  until  his  minimum  term  has 
expired. 

Appeal  from  Superior  Court,  Maricopa 
County;   R.  0.  Stanford,  Judge. 

Joe  B.  Clark  was  convicted  of  atealing  an 
automobile,  and  be  appeals.    Afflrmed. 

Thomas  J.  Croaff,  of  Pbcenlz,  for  aK>el- 
tant. 

W.  J.  Galbraitb,  Atty.  Gen.,  and  R.  B.  Ia 
Shepherd,  Co.  Atty.,  of  Pboenlx,  for  tbe 
State. 

ROSS,  O.  J.  Appellant  was  convicted  of 
stealing  a  Ford  automobile  belonging  to  the 
Egyptian  Cotton  Company,  and  sentenced 
to  serve  not  less  than  9  years  and  not  more 
than  10  years  In  the  penitentiary  at  Flor- 
ence. 

He  relates  in  his  statement  of  facts  that 
about  the  time  be  was  arrested  police  of- 
ficers of  Phcenis,  without  a  searcb  warrant, 
searched  his  room,  finding  certain  "articles" 
therein  which,  upon  his  application  before 
trial,  were  by  the  superior  court  ordered  re- 
stored to  him,  and  the  county  attorney  re- 
strained from  using,  or  attempting  to  use, 
said  "articles"  in  evidence,  or  to  use  any 
knowledge  gained  by  such  seizure. 

[1,2]  The  first  assignment  is  that  the 
court  erred  in  not  granting  api>enant  a  new 
trial  for  the  reason  the  county  attorney  con- 
tinued his  attempt,  contrary  to  the  court's 
order,  to  Introduce  evidence  so  unlawfully 
seized.  We  have  examined  the  transcript  of 
the  testimony,  and  it  appears  therefrom  a 
colloquy,  partly  before  the  Jury  and  partly 
In  the  absence  of  the  jury,  took  place  be- 
tween the  court,  appellant's  counsel,  and  the 
county  attorney  about  some  articles  that 
were  bdng  offered  by  the  county  attorney  as 
evidence,  among  which  were  some  automo- 
bile license  plates  that  had  been  taken  from 
appellant's  room  by  the  oflBcers.  They  were 
not  permitted  to  go  before  the  Jury  as  evt- 
4ence,  although  the  county  attorney  did  of- 
fer them.    The  motion  for  a  new  trial,  ujh 


on  the  grounds  stated,  was  addressed  large- 
ly to  the  court's  discretion.  In  overruling 
the  motion  tbe  court  in  effect  held  that  the 
county  attorney  did  not  transgress  the 
court's  order,  or.  If  he  did,  that  the  appellant 
was  not  prejudiced  thereby.  Unless  it  clearly 
appeared  that  the  appellant  was  prejudiced, 
we  would  nof  feel  like  disturbing  the  ruling 
of  the  trial  court. 

[3]  The  machine  appellant  was  charged 
with  stealing  was  a  Ford  touring  car,  mo- 
tor No.  4318>050,  bearing  license  plate  No. 
84,020.  When  it  was  found  the  motor  num- 
ber had  been  changed  to  4,092,983  and  it  bore 
license  plate  No.  8925.  The  application  up- 
on which  license  No.  8926  was  Issued  der- 
scribed  the  motor  as  being  No.  4,092,983, 
and  was  signed  by  tbe  appellant.  The  fac- 
tory number  had  been  filed  off  tbe  engine, 
and  the  number  appellant  gave  In  bis  appli- 
cation had  been  placed  thereon.  The  ma- 
chine had  been  repainted  and  the  top  had 
been  changed.  Some  changes  had  been  made 
in  the  engine.  In  one  place  on  the  body  of 
the  car  was  painted,  in  yellow,  "I  don't  oU ;" 
another  place,  "Keep  cool,  Mr.  Ford;  save 
your  power."  It  was  the  theory  of  the  state 
that  the  appellant  was  in  the  business  of 
stealing  automobiles  and  the  prosecution  ac- 
cordingly offered  In  evidence  several  ap- 
plications for  automobile  licenses,  signed 
with  fictitious  names  in  the  handwriting  of 
appellant  The  state  Introduced  expert  tes- 
timony that  the  signatures  to  these  other  ap- 
plications ,  were  In  the  handwriting  of  ap- 
peVlnnt;  and  the  court  permitted  the  expert 
witness  to  use  photographs  of  the  signatures 
very  mudi  enlarged  to  Illustrate  his  testi- 
mony. Tbe  appellant  assigns  this  as  error, 
because  he  says  this  testimony  had  "a  .ten- 
dency to  prejudice  the  minds  of  the  Jurors 
in  the  belief  that  defendant  had  been  or  was 
preparing  to  or  had  committed  a  number 
of  other  similar  offenses."  These  applica- 
tions for  license  plates  did  not  bear  appel- 
lant's name,  but  fictitious  names,  signed  by 
appellant.  They  were  likewise  for  fictitious 
cars,  that  is,  there  was  no  car  in  existence 
having  the  manufacturer's  motor  number  as 
given  in  application;  that  discrepancy  be- 
ing a  matter  for  correction  after  the  right 
car  was  found,  unprotected.  If  several  li- 
cense plates  issued  to  appellant  had  been 
found  in  his  possession  under  a  search  war- 
rant, we  think  there  could  be  no  question  as 
to  their  competency  and  relevancy  as  evi- 
dence, on  the  same  principle  that  tbe  tools 
of  a  burglar,  found  in  his  possession,  are 
competent  evidence  upon  his  trial  for  bur- 
glarizing a  house.  If  the  plates  in  such  dr- 
ciunstances  would  have  been  competent,  why 
not  the  applications  upon  which  the  plates 
were  issued?  The  plan  was  original,  as  well 
as  Ingenious.  All  the  thief  had  to  do  was  to 
separate  the  owner  from  his  car,  change  the 
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llcenae  plate  number  and  tbe  motor  niunber, 
and  aivlj  a  different  color  of  paint,  mateing 
tbe  car  jrdlow  or  red  where  it  bad  been 
black  or  green,  and  tbe  change  was  aa  com- 
plete aa  tbe  mutation  of  Dr.  Jekyll  into  Mr. 
Hyde,  or  rice  versa.  We  think  tbe  testi- 
mony was  competent  to  show  system,  scheme, 
or  plan.  Cammlngs  t.  State,  $0  Ariz.  176, 
178  Pac.  776. 

[4]  Appellant  requested  tbe  court  to  In- 
struct tbe  Jury  aa  follows: 

"Tbe  court  instructs  you  that  if  from  the 
eridence,  or  lack  of  endence,  in  this  case  you 
bare  a  reasonable  doubt  whether  this  defend- 
ant or  some  other  person  known  or  unknown 
is  Kullty  of  tbe  offense  charged,  you  shoold  re- 
serve that  doubt  in  favor  of  tbia  defendant  and 
acquit  him. 

"The  court  instructs  you  that  if  tbe  evidence 
merely  raises  a  snspidon  in  tbe  minds  of  tbe 
jury  that  the  defendant  is  guilty,  it  is  clearly 
insufficient  to  convict  lilm,  and  tbe  Jury  must 
acquit  him." 

Tbe  appellant  complains  of  tbe  court's  re- 
fusal to  give  these  instructions,  "for  tbe 
reason  that  tbe  court  gave  no  other  instruc- 
tloos  covering  the  issues  involved  as  to  tbe 
Identity  of  the  accused."  All  the  evidence  in 
the  case  waa  circumstantial.  The  car  was 
stolen  in  Pboenlx.  Some  time  thereafter  it 
was  sold  to  Birch  &  Taylor,  a  partnership, 
composed  of  Robert  Blrcb  and  Frank  B. 
Taylor,  doing  business  in  Prescott,  Ariz.,  who 
took  a  bill  of  sale  from  tbe  seller,  who  signed 
bis  name  thereto  aa  Joe  Clark.  Taylor  and 
Birch  were  witnesses  for  the  appellant,  and 
testified  that  be  was  not  the  man  who  sold 
thPtn  the  car  and  signed  the  bill  of  sale. 
They  did  state,  however,  that  they  bad  seen 
appellant  In  Prescott  a  good  many  times.  It 
is  the  theory  of  the  state  that  appellant  bad 
unt'd  some  one  else  as  a  go-between  in  get- 
ting rid  of  the  car.  The  giving  of  tbe  in- 
struction would  have  been  proper,  providing 
the  evidenco  or  lack  of  evidence  in  the  case 
pointed  to  some  one  other  than  the  appellant 
as  the  guilty  party.  The  evidence  at  most 
tended  to  show  appellant  might  have  had  an 
nccomplioe  in  tbe  disposition  of  tbe  car  to 
Birch  and  Taylor.  There  is  nothing  In  nor 
out.'ildc  of  the  evidence  that  would  cause 
doubt  as  to  who  the  real  culprit  was— notb- 
Inj;  tending  to  show  any  one  other  than  ap- 
pellant obtained  the  license  plate  borne  by 
the  car  when  It  was  recovered,  or  that  any 
otliiT  person  could  have  had  a  motive  for 
clianglng  the  manufacturer's  motor  number 
to  the  flctltious  number  designated  in  ap- 
plication for  license  and  found  on  engine, 
other  than  appellant.  There  was  nothing  In 
the  evidence  calling  upon  the  Jury  to  deter- 
mine who,  aa  between  defendant  and  some 
one  else,  stole  the  car.  Tbe  facts  in  Apodaca 
et  al.  V.  State,  21  Ariz.  273,  187  Pac.  581, 
wherein  the  refusal  to  give  a  similar  Instruc- 
tion was  held  to  be  error,  were  widely  dlf- 


I  ferent.  In  that  case  tbe  dtfendants  as  wit- 
\  nesses  detailed  a  state  of  facta  ttiat  not  only 
:  tended  to  exculpate  them,  but  pointed  to  aa- 
I  other  as  tbe  party  who  oiHnmltted  tbe  crime. 
Tbe  facts  calling  for  it,  tbe  instruction  was 
proper.  Tbe  same  may  be  said  with  refer- 
ence to  tbe  ruling  in  People  v.  Hemple.  4 
Cal.  Aiv.  120,  87  Paa  227,  also  relied  upon 
by  appelant.  In  tbe  present  case  appellant 
did  not  testify.  He  made  no  explanation  o( 
bow  it  happened  that  be  should  apply  for  a 
license  plate  to  be  nsed  on  a  Ford  with  a 
forged  or  fictitious  number  on  tbe  mgine,  at 
a  date  approximately  tbe  same  aa  when  tbe 
Fori  belonging  to  tbe  E^gyptian  Cotton  Com- 
pany was  stolen,  or  the  strange  coincidence 
of  this  car  turning  up  later,  bearing  tbe  li- 
cense number  issued  to  him,  wltb  tbe  cor- 
rect motor  number  filed  out,  and  the  motor 
niuiber  given  in  his  application  placed  there- 
on. Nor  was  tbe  original  bill  of  sale  given 
to  Birch  &  Taylor  introduced  in  evidence. 
This  paper  unquestionably  bore  appellant's 
name  as  the  seller  of  tbe  machine:  both 
tbe  purchasers  so  state  and  the  certified  cop.v 
so  showed.  Tbe  original  would  have  gone  k 
long  way  toward  establishing  the  guilt  or 
innocence  of  appellunt..  If  it  bore  the  gen- 
uine signature  of  appellant.  It  would  have 
cinched  tbe  state's  case.  'The  only  expla- 
nation from  appellant  and  bis  witnesses  n-as 
Out  It  waa  lost  or  misplaced  or  could  not  be 
found.  If  tbe  original  bill  of  sale  bad  been 
produced  and  shown  not  to  bear  appellant's 
genuine  signature,  it  might  not  liave  heen 
Improper  to  instruct  as  appellant  requested. 
[B,  8]  By  section  486  of  the  Penal  Code, 
grand  larceny  Is  punishable  by  not  lesa  tlian 
one  year,  and  not  more  than  10  years,  in  the 
state  prison.  The  court  is /.empowered  by 
section  1127,  Penal  Code,  to  sentence  per- 
sons convicted  of  a  felony,  except  murder  in 
the  first  degree,  to  Imprisonment  for  an  tn- 
delerminatc  term,  and  to  fix  the  minimum 
and  maximum  thereof  within  the  limits  as 
prescribed  as  tbe  shortest  and  longest  terms 
of  punishment  for  tbe  offense.  Tbe  appel- 
lant's imprisonment  was  fixed  at  not  less 
than  0  and  not  more  than  10  years.  This 
punishment  Is  permitted  by  sections  486  and 
1127,  supra.  Appellant,  however,  strenuous- 
ly contends  that  section  1127  should  be  read 
and  construed  in  connection  wltb  section 
1448  of  the  Penal  Code.  This  last  secUon 
lias  to  do  with  tbe  duty  and  powers  of  the 
board  of  control  over  tbe  state  prison  and 
the  convicts  therein.  By  this  section  it  Is 
provided,  among  other  things,  that — 

Kvery  convict  for  good  behavior  "shall  be 
allowed  from  his  term  a  deduction  of  tvn 
months  in  each  of  tbe  first  two  years;  four 
months  in  each  of  tbe  next  two  years,  and  five 
monthB  in  each  of  tbe  remaining  years  of  bis 
term." 

Appellant  says  tbe  sentence  tmpoeed  will 
not  permit  such  .allowance,  and  is  therefore 
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illegal.  We  do  not  bo  conatrne  it.  The  cred- 
it for  good  behavior  shonld  in  all  cases  be 
d«ducted  from  the  maximum  sentence.  But' 
for  the  credits  that  is  the  sentence  he  would 
serve.  Whether  be  serves  less  than  the 
longest  time  fixed  in  sentence  depends  en- 
tirely upon  hin).  If  the  minimum  and  max- 
imum be  so  close  together  that  when  cred- 
its earned  are  deducted  from  the  ma:(imum 
the  difference  is  less  than  the  minimum,  it 
simply  means  the  convict,  by  his  good  be- 
havior, has  earned  his  liberty  before  the  end 
of  the  minimum.  rVaking  the  present  case 
for  an  exjimple,  appellant,  if  he  earns  all  his 
credits,  will  be  entitled  to  42  months,  or  3^ 
years'  deduction  from  the  maximum  of  10 
years;  6%  years,  therefore,  would  be  the 
end  of  his  term,  notwithstanding  the  court 
has  named  9  years  as  the  minimum.  He 
would  serve  the  full  minimum  only  when 
he  had  earned  no  credits,  or  having  earned 
credits,  by  his  misconduct,  forfeited  them: 
The  law  seems  to  contemplate  (section  1460, 
Penal  Code)  that  a  convict  serving  an  inde- 
terminate sedtence  eball  not  be  permitted  to 
file  an  application  for  a  pardon  or  absolute 
discharge  until  his  minimum  term  has  ex? 
pired  and  apparently,  in  no  other  respects, 
does  a  high  minimum  militate  against  the 
convict. 

Finding  no  error,  the  Judgment  of  convic- 
tion Is  affirmed. 

McALISTBB  and  FLANIGAN,  JJ.,  concur. 


MOORE  «t  al.  V.  CRITTENDEN,  Sheriff,  et  at. 
(No.  4634.) 

(Supreme  Oonrt  of  Montana.    Feb.. 20,  1922.) 

1.  Trial  «=>I77— Complaint  of  denial  of  Jury 
trial  not  avoltfaiile  whore  both  parties  move 
for  directed  verdict. 

Where  both  parties  moved  for  direction  of 
verdict,  defendants,  who  on  denial  of  their  mo- 
tion made  no  request  to  submit  any  issue  to  the 
jury,  cannot  be  heard  to  say  that  the  right  to 
a  jury  trial  was  denied  to  them  by  the  grant- 
ing of  plalntifTs  motion. 

2.  Trial  «=»I68— Direetlon  of  verdict  author- 
ized where  cause  presents  only  questions  of 
law. 

By  express  provision  of  Rev.  Codes  1921, 
I  9364,  as  well  as  independently  of  it,  verdict 
may  be  directed  where  the  case  presents  only 
questions  of  law. 

3.  Chattel  mortgaaes  «=>I77(2)— Complaint  by 
ohattel  mortgagee  need  not  stato  mortgagor 
was  owner. 

Complaint  by  chattel  mortgagee  for  conver- 
sion of  the  mortgaged  articles  need  not  allege 
that  the  mortgagor  was  owner  at  time  of  giv- 
ing the  mortgage. 


4.  Chattel  mortgages  «3»I77(I)  —  Chattel 
mortgagee  held  to  have  property  In  and  right 
to  possession  of  proporty  authorizing  aotioa 
•flalnst  third  person. 

Under  chattel  mortgage  giving  the  mort- 
gagee right  to  immediate  possession  on  condi- 
tion broken,  he  has  such  property  in  the  chat- 
tel and  right  to  immediate  possession  at  time  of 
conversion  as  to  authorize  him  to  maintain 
action  for  conversion  against  a  third  person 
who  took  the  property  from  the  mortgagor  aft- 
er default  in  the  conditions  of  the  mortgage. 

5.  Chattel  mortgages  «=>5I — Description  of 
property  held  sufficient  as  against  a  tres- 
passer. 

Description  of  mortgaged  property  as  an 
engine  of  a  certain  horse  power  and  make, 
situated  in  a  certain  county,  and  the  only  prop- 
erty of  the  kind  owned  by  the  mortgagors, 
though  erroneonsly  giving  as  the  number  of  the 
engine  the  number  of  a  part  thereof,  is  suffi- 
cient as  between  the  parties,  and  therefore  as 
against  a  trespasser. 

Appeal  from  District  Court,  Broadwater 
County;   John  A.  Matthews,  Judge. 

Action  by  J.  E.  Moore  and  another  against 
H.  C.  Crittenden.  Sheriff,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Day  ft  Mapes  and  C.  B.  Pew,  both  of  Hel- 
ena, for  appellants. 

Warren  W.  Goodman,  of  Bozeman,  for  re- 
spondents. 

HOIXOWAT,  J.  This  action  was  institut- 
ed by  the  plaintiffs  against  the  sheriff  of 
Broadwater  conn^  and  the  surety  on  his  of- 
ficial bond  to  recover  damages  for  the  con- 
version of  mortgaged  personal  property. 

It  is  alleged  that  on  August  22,  1916,  F. 
E.  Russell  and  Mrs.  Clover  M.  Russell  were 
Indebted  to  plaintiffs  in  the  snm  of  $2,800, 
evidenced  by  four  promissory  notes  due,  re- 
spectively, December  1,  1916,  June  1,  1917, 
December  1,  1917,  and  January  1,  1918,  with 
interest;  that,  to  secure  the- payment  of  this 
indebtedness,  the  makers  of  the  notes  ex- 
ecuted and  delivered  to  plaintiffs  a  chattel 
mortgage  upon  one  22  horse  power  Avery 
engine,  one  36 — 60  Avery  separator,  with 
feeder,  blower,  sacker,  and  belts,  and  one 
Avery  steel  water  tank;  that  the  mortgage 
was  filed  for  record  in  the  office  of  the  clerk 
and  recorder  of  Broadwater  county;  that 
plaintiffs  are  the  owners  and  holders  of  the 
notes ;  and  that  no  iiart  of  the  indebtedness 
has  been  paid,  except  the  sum  of  $150,  paid 
on  February  7,  1917.  Reference  is  made  in 
the  complaint  to  the  terms  of  the  mortgage 
which  conferred  upon  the  mortgagees  the 
right  to  take  pos.sesslon  of  the  mortgaged 
property  upon  default  In  the  payment  of  the 
notes  or  whenever  they  should  consider  the 
possession  of  the  property  essential  to  the 
security  of  their  debt.    It  is  alleged  further 
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that  on  October  4,  1917,  and  while  plalntiffB 
were  the  owners  and  holders  of  the  chattel 
mortgage  and  the  notes  secured  thereby,  the 
sheriff  wrongfully  seized  and  sold  the  engine 
without  paying,  tendering,  or  depositing  the 
amount  due  upon  the  Indebtedness.  The  val- 
ue of  the  engine  and  the  amount  of  plain- 
tiffs' damages  are  set  forth,  followed  by  a 
prayer  for  relief. 

The  answer  admits  the  execution,  deliv- 
ery, and  filing-  of  the  chattel  mortgage  and 
denies  all  the  other  allegations  of  the  com- 
plaint. By  way  of  Justification,  the  defend- 
ants allege  that  at  the  time  the  engine  was 
seized  by  the  sheriff  It  was  the  property  of 
W.  E.  Russell,  and  that  it  was  sold  under 
execution  Issued  in  an  action  wherein  J.  P. 
McCarthy  was  plaintiff  and  W.  E.  Russell 
was  defoidant.  Issues  were  Joined  by  re- 
ply, and  the  cause  brought  to  trial  before 
the  court  sitting  with  a  Jury.  At  the  con- 
clusion of  the  testimony  each  party  moved 
for  a  directed  verdict.  Plaintiffs'  motion 
was  granted,  defendants'  motion  overruled, 
a  verdict  returned,  and  Judgment  entered. 
Prom  that  Judgment  defendants  api)ealed. 

[1,  2]  1.  When  defendants'  motion  for  a  di- 
rected verdict  was  denied,  they  did  not  re- 
quest the  court  to  submit  any  Issues  to  the 
Jury,  and  cannot  now  be  heard  to  say  that 
the  right  to  a  trial  by  Jury  was  denied  them. 
Fifty  Associates  Co.  v.  Qulgley,  56  Mont. 
348,  185  Pac.  155;  Bank  of  Commerce  v. 
United  States  F.  &  G.  Co.,  58  Mont.  236,  IM 
Pac.  158.  Section  9364,  Revised  Codes  1921 
(section  6761,  Rev.  Codes  1907),  provides: 

"Where,  upon  the  trial  of  an  issue  by  a  jury, 
the  case  presents  only  question:;  of  law,  the 
judge  may  direct  the  Jury  to  render  a  verdict 
in  favor  of  the  party  entitled  thereto." 

This  section  does  not  state  any  .new  or 
strange  doctrine.  The  rule  announced  Is  rec- 
ognized by  the  authorities  everywhere,  even 
In  the  absence  of  statute.  26  R.  C.  I*  1067; 
38  Cyc.  1563;  Abbott's  ClvU  Jury  Trials,  499; 
2  Thompson  on  Trials  (2d  Ed.)  \l  2245,  2247. 
The  decision  in  each  of  the  cases  cited  above 
Is  In  entire  harmony  with  the  rule  of  the 
statute  and  is  so  recognized  by  the  over- 
whelming weight  of  authority. 

In  St.  Paul  Machinery  Mfg.  Co.  v.  Bruce, 
54  Mont.  649,  172  Pac.  330,  a  motion  for  a 
directed  verdict  was  made  by  plaintiff  and 
granted  by  the  court  After  that  ruling  had 
been  made,  defendant  Edwards  moved  for  a 
directed  verdict  In  his  favor.  The  latter  mo- 
tion was  without  any  effect  whatever  and 
was  disregarded  by  this  court  In  framing  its 
opinion;  but,  Independently  of  this  consid- 
eration, the  question  now  before  us  was  not 
presented  or  determined,  and  the  decision  in 
that  case  cannot  be  held  to  be  authority  con- 
flicting with  the  decisions  in  the  later  cases 
above. 

[3, 4]  2.  It  is  contended  that  the  complaint 


is  insufficient  in  that  it  does  not  state  that 
the  mortgagors  were  the  owners  of  the  prop- 
erty at  the  time  the  mortgage  was  executed- 
Counsel  for  defendants  raise  this  question, 
but  do  not  argue  it  or  present  any  authori- 
ties in  support  of  their  contention,  and  we 
have  been  unable  to  find  any.  It  is  the  rule 
that  in  an  action  for  conversion  the  plaintiff 
is  not  required  to  notify  the  defendant  of 
the  precise  nature  of  his  (plaintiff's)  title, 
and  that  general  averments  of  ownership  and 
right  to  possession  authorize  the  introduc- 
tion of  evidence  to  show  the  source  or  char- 
acter of  plaintiff's  title.  21  EJncy.  PL  &  Pr. 
1063,  1115 ;  Reynolds  v.  Fitzpatrick,  40  Mont. 
593,  107  Pac.  902.  It  is  true  that  plaintiffs 
must  have  had  a  general  or  special  property 
in  the  chattel  at  the  time  of  converdon  and 
actual  iKissession  or  right  to  the  immediate 
possession  (Glass  v.  Basin  &  Bay  State  M. 
Co.,  31  Mont.  21,  77  Pac.  302);  but,  under  a 
mortgage  which  gives  to  the  mortgagee  the 
right  to  immediate  possession  upon  condition 
broken,  such  mortgagee  may  maintain  an 
action  against  a  third  party  who  takes  the 
property  from  the  mortgagor  after  default  in 
the  conditions  of  the  mortgage.  Reynolds  v. 
Fltzpatrick,  23  Mont  52,  57  Pac.  452.  The 
complaint  herein  meets  the  requir«nents  of 
the  rule  annoimced  in  Harrington  v.  Strom- 
berg-MulUns  Co.,  29  Mont  157,  74  Pac.  413, 
and  is  sufficient  First  Nat  Bank  v.  Mon- 
tana Emporium  Co.,  59  Mont  584,  197  Pac 
994.  The  evidence  is  uncontradicted  tliat  the 
mortgagors  were  the  owners  of  the  propoity 
at  the  time  the  mortgage  was  given. 

[S]  3.  Finally,  it  is  urged  that  the  descrip- 
tion of  the  engine  in  the  chattel  mortgage 
is  so  far  erroneous  as  to  defeat  the  plain- 
tiffs* right  to  recover.  The  engine  Is  describ- 
ed as  <me  22  horse  power  Avery  engine,  Na 
2266,  situated  in  Broadwater  county  and 
being  all  of  the  property  of  the  kind  describ- 
ed owned  by  the  mortgagors.  Upon  the  trial 
it  developed  that  the  serial  number  of  the 
engine  is  4459,  and  that. the  number  2206  is 
the  part  number  of  the  door  frame  of  the 
engine,  erroneously  assumed  by  the  parties 
to  the  mortgage  to  be  the  number  of  the  en- 
gine itself.  The  evidence  is  imcontradlcted 
that  at  the  time  of  conversion  F.  E.  Russdl 
and  Mrs.  CJlover  M.  Russell  were  the  owners 
of  the  engine,  subject  to  the  lien  of  the  plain- 
tiffs' mortgage,  and  that  W.  E.  Russell  never 
owned  or  had  any  interest  in  it  It  follows 
that,  when  the  sheriff  seized  and  sold  it  as 
the 'property  of  W.  E.  Russell,  he  was  a  na- 
ked trespasser. 

.^3  between  the  parties  to  the  mortgage,  a 
description  of  the  property  is  sufficient  if  it 
so  identifies  the  chattels  that  the  mortgagee 
may  say,  with  a  reasonable  degree  of  certain- 
ty, what  property  is  subject  to  his  li&a.  11 
C.  J.  456;  O'Brien  y.  Miller  (C.  C.)  117  Fed- 
1000;  Longerbeam  t.  Huston,  20  8.  D.  254, 
105  N.  W.  743.    The  fact  that  the  engine  In 
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question  la  described  In  the  chattel  mortgage 
as  situated  In  Broadwater  county  and  as  be- 
ing the  only  piece  of  property  of  the  kind 
owned  by  the  mortgagors  is  material  in  de- 
termining the  suflficiency  of  the  description. 
11  C.  J.  461.  Furthermore,  there  were  marks 
upon  the  engine  other  than  those  mentioned 
In  the  mortgage,  so  that  the  mortgagee, 
Moore,  experienced  no  difficulty  in  identify- 
ing the  chattel  sold  by  the  sheriff  as  the  en- 
gine described  in  the  piortgage,  and  any  de- 
scription sufficient  as  between  the  parties  to 
the  mortgage  is  sufficient  as  against  a  tresr 
passer.  Jones  on  Chattel  Mortgages  (5th 
Ed.)  §  53:  Wilson  v.  Rustad,  7  N.  D.  330,  75 
N.  W.  260,  66  Am.  St  Rep.  649.  It  is  only 
-where  the  rights  of  innocent  third  parties 
liave  intervened  that  a  defective  description 
can  be  availed  of  to  defeat  the  rights  of  the 
mortgagee.  Bank  v.  Stewart,  75  Neb.  717, 
106  N.  W.  969.  Our  statute  which  provides 
for  filing  chattel  mortgages  is  intended  to 
Impart  notice  only  to  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incum- 
brancers In  good  faith  for  value.  Rairden 
y.  Hedrlck,  46  Mont  610,  129  Pac.  498;  Is- 
brfl  v.  Slette,  52  Mont.  156,  155  Pac.  508.  It 
is  an  elementary  rule  in  the  construction  of 
instruments  that  a  false  description  does  not 
necessarily  vitiate,  "Falsa  demonstratio  non 
nocet"  (Metcalf  ▼.  Prescott,  10  Mont  283,  25 
Pac.  1037),  and  this  rule  applies  to  the  con- 
struction of  chattel  mortgages  (Jones  on 
Chattel  Mortgages,  {  61;  Hammon  on 
Chattel  Mortgages,  S  21).  The  number  2266 
may  be  eliminated  from  the  description,  and 
the  mortgage  is  still  valid  as  against  these 
defendants.  The  evidence  establishes  beyond 
question  that  plaintiffs  are  entitled  to  pre- 
vail, and  that  the  defendants  have  not  any 
defense  upon  the  merits. 

The  judgment  is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  COOPER  and  GAI/- 
EN,  JJ.,  concur. 


COMMERCIAL   NAT.  BANK   OF  GREAT 
FALLS  V.  REICHELT. 

(No.  4679.) 

{Supreme  Court  of  Montana.    Feb.  20,  1922.) 

4.  Bills  and  notes  9=»330— Under  Uniform  Act, 
indorsed  slgnatare,  followed  by  words  "Pres- 
ident of"  corporation,  binds  corporation. 

Under  Negotiable  Instruments  Law  (Rev. 
Codes  1921,  {  8427),  defining  tlie  liabiUty  of  a 
person  signing  in  a  representative  capacity,  the 
indorsen^ent  of  a  note  payable  to  a  corporation 
by  the  signature  of  an  individual,  followed  by 
the  words  "President  of"  the  corporation,  is 
prima  facie  the  indorsement  of  the  payee  cor- 
poration, and  not  of  the  president  as  an  individ- 
ual, and  entitles  a  bona  fide  liolder  of  the  note 
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to  recover  thereon,  notwithstanding  defenses 

against  the  payee. 

2.  Appeal  and  error  ®s>i050(2)— Admission  of 
evidence  to  support  proper  conclusion  of  law 
is  not  prejudicial. 
Where  the  law  presumed  the  indorsement 
on  a  note  was  that  of  the  payee  corporation, 
and  not  of  its  president,  evidence  by  the  presi- 
dent that  he  intended  by  the  indorsement  to 
bind  the  corporation,  and  not  himself,  and  that 
the  corporation  received  a  consideration,  was 
immaterial,  but  was  not  prejudicial  to  defend- 
ant maker  of  the  note. 

Appeal  from  District  Court,  Cascade  Coun- 
ty ;  H.  H.  Ewing,  Judge. 

Action  by  the  Ctommercial  National  Bank 
of  Great  Falls  against  Edward  Reicheit. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Stranahan,  Towner  &  dark,  of  Ft  Benton, 
for  appellant 

Peters  &  Smith,  of  Great  Falls,  for  re- 
spondent 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  upon  a  promissory  note  executed 
and  delivered  by  the  defendant  to  the  Great 
Northern  Surety  Company  of  Great  Falls, 
and  indorsed  and  delivered  to  plaintiff  be- 
fore maturity  for  a  valuable  consideration. 
The  Indorsement  is  in  the  following  form: 

"J.  H.  IrWin,  Presdt  Great  Northern  Sarety 
Co.,  Great  Falls,  Mont" 

It  is  conceded  that  the  indorsement  was 
made  by  Irwin,  that  be  was  president  of  the 
surety  company,  that  he  had  authority  to  in- 
dorse the  note  for  the  company,  and  that 
plaintiff  Is  a  holder  in  due  course,  if  the  note 
bears  the  indorsement  of  the  company,  the 
bolder  at  the  time  the  transfer  was  made. 

It  is  -the  contention  of  the  defendant  that 
If  Irwin  intended  to  act  in  his  representative 
capacity  in  making  the  indorsement  he  fail- 
ed of  his  purpose;  that  he  bound  himself 
personally,  and  did  not  bind  his  principal: 
that  the  added  words  "Presdt  Great  North- 
ern Surety  Co.,  Great  Falls,  Mont,"  are 
merely  descrlptio  personse ;  that  the  special 
defenses  pleaded  are  therefore  available; 
and  that  the  district  court  erred  in  permit- 
ting Irwin  to  testify  that  he  intended  to  bind 
the  company,  and  not  himself,  and  tliat  the 
consideration  tor  the  transfer  passed  to  the 
company,  and  not  to  hims^. 

The  single  question  presented  Is:  Does  the 
note  bear  the  indorsement  at  the  Great 
Northern  Surety  Company?  The  trial  court 
answered  in  the  affirmative,  and  found  the 
issues  for  the  plaintiff.  Defoidant  has  ap- 
pealed from  the  judgment  and  from  an  or- 
der denying  his  motion  for  a  new  trial 

By  making  this  note^  tiie  defendant  admit- 
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ted  the  extetmce  of  the  Great  Northern  Sure- 
ty Company  and  Its  capacity  to  Indorse.  Sec- 
tion 60,  N.  I.  L.;  section  5908,  Ber.  Codes 
1907;  section  8487,  Rev.  Codes  1921.  The 
signature  of  any  party  to  a  negotiable  instru- 
ment may  be  made  by  a  duly  authorized 
agent  (section  19,  N.  I.  L. ;  section  5867,  Rev. 
Codes  1907;  section  8426,  Rev.  Codes  1921), 
and  it  is  axiomatic  that  a  corporation  can  act 
only  through  an  agent. 

Prior  to  the  enactment  of  the  Negotiable 
Instruments  Law  the  authorities  upon  this 
subject  were  In  hopeless  confusion.  Proba- 
bly the  majority  of  the  courts  would  have 
answered  the  auesticm  here  propounded  in 
the  negative,  solely  upon  the  theory  that  the 
added  words  are  merely  descriptive  of  Dr. 
Irwin,  and  do  not  indicate  the  character  or 
capacity  in  which  be  acted.  The  rule  that 
an  appendix  to  the  signature  of  a  p^son  is 
descriptio  persona;  had  its  origin  at  a  time 
when  a  man  had  but  a  single  name,  and  it 
was  necessary  to  individualize  by  employing 
some  term  to  designate  his  occupation  or 
rank,  as,  for  instance,  John,  the  mUIer,  to 
distingnisb  Itim  from  John,  the  smith;  but 
with  a  zeal  worthy  of  a  better  cause  the 
courts  continued  to  Invoke  the  rule  when  the 
reason  for  it  liad  ceased,  and  whoi  it  was 
idle  for  Jolin  BfiUer  to  describe  himself,  in 
order  that  his  signature  might  be  distin- 
guished from  the  signature  of  John  Smith. 

Tjploel  of  the  decided  cases  invoking  the 
rule  just  adverted  to  is  Burbank  v.  Posey,  7 
Bush  (Ky.)  373.  The  instrument  there  in- 
volved was  signed,  "T>.  R.  Burbank,  Pres't 
of  the  Henderson  Coal  Co.,"  and  it  was  held 
to  impose  individual  liability,  and  not  to 
bind  the  company.  In  Reeve  v.  Bank,  54  N. 
J.  Law,  208,  23  AtL  853,  16  L.  R.  A.  143,  83 
Am.  St.  Repi  675,  the  note  in  question  was 
signed,  "Warrick  Class  Works,  J.  Price  War- 
rick, Prest,"  and  it  was  held  to  be  the  obli- 
gation of  the  Warrick  Glass  Works ;  but  the 
court  said  that  if  the  note  bad  been  signed 
"J.  Price  Warrick,  President  of  the  Warri<* 
Glass  Works,"  it  would  have  been  prima  fa- 
cia the  individual  obligation  of  J.  Price 
Warrick. 

Other  courts,  with  a  higher  regard  for  gen- 
eral commercial  usage,  would  have  held  the 
Indorsement  now  under  consideration  to  bind 
the  company,  and  not  Dr.  Irwin.  In  Slawson 
V.  Loring,  6  Alien  (Mass.)  340,  81  Am.  Dec. 
750,  there  was  involved  a  draft  at  the  top 
of  which  were  printed  these  words,  "Office  of 
Portage  Lake  Manufacturing  Company,"  and 
the  draft  itself  was  signed,  "I.  R.  Jackson, 
Agt."  It  was  held  to  be  the  obligation  of  the 
company,  and  in  disposing  of  the  question  the 
court,  through  Chief  Justice  Blgelow,  said: 

"No  one  can  doubt  that  on  bills  thus  drawn 
the  agent  fully  discloses  bis  principal,  and  that 
the  drawer  could  not  be  personally  chargeable 
thereon." 


In  Hitcbook  v.  Buchanan,  106  U.  S.  416,  26 
U  Ed.  1078,  the  draft  in  questitxi  had  inrint- 
ed  upon  the  top  of  it  the  following:  "OfHce 
of  Belleville  Nail  MilL  Co." — and  was  signed: 
"Wm.  C.  Buchanan,  Pres't  James  C.  Waugfa, 
Sec'y."  This  was  held  to  be  the  obIigati<»  of 
the  company  and  not  of  the  individual  sign- 
ers. 

Still  another  group  of  courts  held  that  in 
a  signature  of  this  character  there  is  an  am- 
biguity, and  accordingly  admitted  evidence 
to  show  the  intention  of  the  agent,  and  ttiia 
rule  was  adopted  by  the  early  territorial 
court  of  Montana  (Gerber  v.  Stuart,  1  Maat. 
172),  and  applied  in  Knippenberg  v.  Green- 
wood M.  &  M.  Co.,  39  Mont  11,  101  Pac.  160. 
After  reviewing  the  decisions  to  a  much 
greater  extent  than  Is  here  attempted, 
Mechem  in  his  work  on  Agency  (section  443), 
said: 

"To  extract  general  principles  from  these 
cases  whose  conflict  is  so  great  as  to  amount, 
in  the  luiguage  of  a  recent  case,  almost  to 
anardiy,  is  mfmifeatly  difficult" 

With  this  state  of  the  law  in  mind,  it  is 
fair  to  presume  that  it  was  the  purpose  of 
the  promoters  of  the  Negotiable  Instruments 
Law  In  drafting  it  and  likewise  the  purpose 
of  the  respective  legislative  assemblies  in 
enacting  it  to  secure  uniformity  in  the  text 
and,  ttirougb  that  medium,  uniformity  in  Uie 
construction  by  the  courts,  to  the  end  tbat 
bills  and  note» — the  currency  of  commerce — 
might  pass  through  the  channels  of  trade  un- 
embarrassed by  any  conflict  of  laws. 

[1]  Upon  the  immediate  subject  under  re- 
view, the  act  speaks  in  no  uncertain  terms. 
Section  20  N.  I.  L.  (sectiw  5868,  Rev.  Codes 
1907;  section  8427,  Rev.  Codes,  1921)  pro- 
vides: 

"Where  the  instrument  contains  or  a  per- 
son adds  to  ills  signature  words  indicating  that 
he  signs  for  or  on  behalf  of  a  principal,  or  in 
a  representative  capacity,  he  is  not  liable  on 
the  instrument  if  he  was  duly  authorized;  bnt 
the  mere  addition  of  words  deBcribing  him  aa 
an  agent  or  as  filling  a  representative  charac- 
ter, without  disclosing  his  principal,  dees  not 
exempt  him  from  personal  Uabili^." 

Applying  that  rule  to  the  instrument  be- 
fore us,  there  does  not  appear  to  be  room 
for  a  difference  of  (pinion  upon  the  question 
presented.  The  note  is  payable  to  the  Great 
Northern  Surety  Company,  and  Dr.  Irwin 
added  to  his  Own  signature  words  indicating 
that  he  signed  for  and  on  l)ehalf  of  the  com- 
pany. The  indorsement  is  prima  facia  the 
indorsement  of  the  surety  company  and,  in 
the  absence  of  any  evidence  to  the  contrary, 
conclusive  of  plaintifCs  right  to  recover.  To 
adhere  to  the  anci«it  dogma  that  the  added 
words  are  merely  descriptio  personie  defeats 
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the  manifest  purpose  of  the  law  and  renders 
the  last  clause  of  section  20  above,  superflu- 
ous, If  not  meaningless. , 

The  addltlcxi  of  this  clause  was  render- 
ed necessary,  for  (he  rule  of  undlscloeed 
principal  has  never  applied  to  negotiable  in- 
struments, and  cannot  be  applied  to  them 
without  impairing  their  value  for  the  pur- 
pose of  circulation.  In  most  of  the  cases  de- 
cided since  the  Negotiable  Instruments  Law 
became  effective,  the  courts  have  given  to 
this  section  the  construction  indicated.  In 
Jump  v.  Sparling,  218  Mass.  324,  105  N.  B. 
878,  the  note  Involved  was  signed:  "J.  H. 
Sijarllng,  Treas.  Stratton  Engine  Co.  David 
P.  Burhs,  Pres.  Stratton  Engine  Co."— and 
It  was  hdd  that  these  signatures  bound  the 
engine  company  and  not  the  individual  sign- 
ers. To  the  same  effect  Is  Adams  v.  Swig, 
234  Mass.  584,  125  N.  B.  857.  In  Bank  v. 
Ariss,  68  Wash.  448,  123  Pbc.  593,  the  draft 
in  question  was  signed,  "C.  J.  Hicks,  Agent, 
Ariss,  Campbell  &  Gault,"  and  It  was  held  to 
be  the  obligation  of  the  firm  and  not  the  ob- 
ligation of  the  agent  who  attached  the  signa- 
ture. In  Bank  v.  Jacobs,  85  W.  Va.  653,  102 
S.  E.  491,  the  note  In  question  was  signed, 
"Winnie  M.  Jacobs,  Exec,  of  Geo.  M.  Jacobs, 
deceased,"  and  It  was  held  to  bind  the  estate 
and  not  the  IndivlduaL  Other  cases  might 
be  cited,  but  these  suffice  to  Indicate  the  gen- 
eral trend  of  Judicial  decisions  since  the  act 
became  effective.  .  Branmui  on  the  Negotia- 
ble Instruments  Law,  p.  70.  It  U  true  that 
In  a  few  states  where  the  act  has  been  adopt- 
ed the  courts  refuse  to  recognize  that  any 
change  has  been  effected.  They  seek  only  for 
an  ancient  precedent,  and,  having  found  it, 
follow  it  blindly,  content  to  rely  upon  a  legal 
fiction  though  false  In  fact. 

[2]  Evidence  was  admitted  upon  the  trial 
of  tills  cause  to  show  that  Dr.  Irwin  Indors- 
ed the  note  for  and  on  behalf  of  the  surety 
company  and  did  not  intend  to  bind  himself ; 
that  the  consideration  for  the  transfer  pass- 
ed to  the  company,  and  that  plaintiff  dealt 
•with  the  company,  and  not  with  Irwin  in  his 
Individual  capacity.  We  think  the  evidence 
was  immaterial,  but  It  could  not  work  to  the 
prejudice  of  the  defendant,  as  Its  only  effect 
was  to  establish  as  a  fact  that  whldi  the  in- 
dorsement itself  established  as  a  matter  of 
law.  If  plaintiff  sought  to  hold  Dr.  Irwin  as 
an  accommodation  or  Irregular  indorser,  a 
-different  question  would  be  presented,  but 
upon  this  record  the  right  of  plaintiff  to  re- 
cover against  the  maker  cannot  be  ques- 
tioned. 

The  Judgment  and  order  are  aOlnned. 

Affirmed. 

BRANTLY,  C.  J.,  and  COOPER  and 
GALEN,  JJ.,  concur. 
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STETTHEIMER  et  al.  V.  CITY  OF  BUTTE 
et  al.     (No.  4646.) ' 

(Supreme  Court  of  Montana.     Feb.  20,  1922.) 

1.  Municipal  corporations  €=>438  —  Special 
benefits  necessary  to  sustain  special  assess- 
ment for  local  Improvements. 

The  only  basis  on  which  special  assess- 
ments for  local  improvements  are  sustained  is 
that  the  particular  property  charged  derives 
a  special  benefit  substantially  commensurate 
with  the  burden  imposed  on  it. 

2.  Municipal  oorpontions  «s»495— Finding  of 
city  council  as  to  special  benefits  for  local 
Improvements  held  conclusive. 

Where  it  was  sought  to  collect  a  special 
assessment  for  a  sidewalk  and  curbing  against 
property  held  exclusively  for  mining  purposes, 
whether  the  construction  of  the  improvement 
resulted  in  a  special  benefit  to  the  property 
was  a  question  for  the  city  government  in  the 
first  instance,  and  its  order  to  construct  the 
improvements  constituted  a  conclusive  finding 
that  the  property  was  specially  benefited,  in 
the  absence  of  fraud,  abuse  of  discretion,  or 
arbitrary  action. 

3.  Munldpai  oorporations  <g=::>439— Measure  of 
benefits  from  local  Improvofflents  to  property 
restricted  to  particular  use  Is  its  Increased 
value  for  such  use. 

If  the  property  charged  for  a  local  im- 
provement is  restricted  to  a  particular  nse  and 
cannot  be  applied  to  any  other,  the  measure 
of  benefits  which  the  improvement  win  confer 
is  its  increased  value  for  the  special  use  to 
which   it  la  so  restricted. 

4.  Municipal  oorporations  «i»439  —  Assess- 
ments proper,  where  property  charged  re- 
ceives special  benefits  for  use  to  which  raa- 
sonabiy  adapted. 

If  property  aBseased  for  local  Improvements 
receives  special  benefits  for  any  use  to  which 
it  is  reasonably  adapted,  it  may  be  made  to 
bear  the  cost  of  the  improvement. 

5.  Municipal  eonioratlens  <8=3439  — Mining 
property  held  specially  benefited  by  local 
improvement. 

Where  assessments  for  construction  of  side- 
walk and  curMng  were  imposed  on  property 
alleged  to  be  exclusively  used  for  mining  pur- 
poses, the  charge  was  proper,  where  it  ap- 
peared that  the  property  was  occupied  by  build- 
ings devoted  to  business  and  residential  pur- 
poses; there  being  no  claim  that  the  property 
could  not  be  used  for  other  than  mining  pur- 
poses. 

6.  Municipal  corporations  ^=>538— Burden  of 
showing  want  of  special  benefits  and  of  ar- 
bitrary assessment  held  on  property  owners. 

In  proceeding  to  enjoin  the  collection  of 
assessments  for  local  improvements,  the  burden 
is  on  the  owners  to  show  that  because  of  spe- 
cial circumstances  their  property  will  not  be 
specially  benefited,  and  that  the  city  acted  ar- 
bitrarily in  making  the  assessment. 

Appeal   from   District   Court,   Silver   Bow 
County;  Edwin  M.  Lamb,  Judge. 
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Action  by  Joseph  O.  Stettheimer  and  oth- 
ers against  the  City  of  Butte  and  another  to 
restratai  the  collection  of  an  assessment  for 
street  improrements.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Beversed  and 
remanded,  with  directions  to  dismiss. 

John  O.  Davies,  of  Butte,  for  appellants. 
John  V.  Dwyer  and  W.  I.  Lippincott,  both 
of  Bntte,  for  respondents. 

HOLLOWAY,  J.  The  dty  of  Butte  caus- 
ed a  sidewalk  and  curbing  to  be  constructed 
along  the  south  side  of  Front  street,  and 
levied  a  special  assessment  upon  abutting 
property  belonging  to  plaintiffs  to  defray  the 
cost  of  the  improvements  in  front  of  that 
property.  There  was  imposed,  also,  a  nomi- 
nal charge  for  street  sprinkling.  This  action 
was  Instituted  to  restrain  the  city  and  its 
treasurer  from  collecting  the  assessment, 
and  after  trial  upon  an  agreed  statement  of 
facts  a  Judgment  was  rendered  and  entered 
in  faror  of  plaintiffs,  and  defendants  ap- 
pealed.. 

It  is  conceded  that  the  proceedings  takoi 
by  the  city  were  regular  in  all  respects  and 
that  the  assessment  is  valid,  if  plaintiffs' 
property  is  liable  for  the  cost  of  the  improve- 
ments. It  is  conceded,  further,  that  the 
property  is  a  part  of  the  Frankie  quartz  lode 
mining  claim,  "which  is  and  has  always  been 
held  exclusively  for  mining  purposes,"  and 
that  the  Improvements  "do  not  enhance  the 
value  of  the  property  for  mitUng  purposes." 

[1]  The  only  basis  upon  which  special  as- 
sessments for  local  Improvements  are  sus- 
tained is  that  the  particular  property  charg- 
ed derives  a  special  benefit  substantially 
commensurate  with  the  burden  imposed  upon 
it,  and  it  follows  that,  if  a  particular  piece 
of  property  cannot  be  benefited  by  an  Im- 
provement, it  cannot  be  made  to  bear  any 
part  of  the  cost  Hamilton  on  the  Law  of 
Special  Assessmente,  §§  233-241. 

[2,  3]  Whether  the  construction  of  the  side- 
walk and  curbing  in  question  results  in  spe- 
cial benefit  to  plaintiffs'  property  was  a  ques- 
tion for  determination  by  the  legislative 
branch  of  the  city  government  in  the  first 
instance,  and  its  order  for  the  construction 
of  the  Improvemen'ts  at  the  expense  of  the 
abutting  projperty  owners  was  a  determina- 
tion that  plaintiffs'  property  is  speciallj^ 
benefited — a  determination  with  which  the 
courts  wUl  not  interfere,  except  upon  the 
ground  of  fraud  or  such  manifest  abuse  of 
discretion  as  amounts  to  arbitrary  action. 
The  foregoing  general  rules  are  elementary, 
and  are  recognized  by  practically  all  of  the 
authorities.  If  the  property  charged  is  re- 
stricted to  a  particular  use,  and  cannot  be 


applied  to  any  other,  the  measure  of  bene- 
fits which  the  Improvements  will  confer  is 
its  Increased  value  for  the  special  use  to 
which  it  is  so  restricted.  This  is  the  effect 
of  the  decision  in  City  of  Butte  t.  School 
District  No.  1,  2»  Mont  338,  74  Pac.  869; 
but  the  rule  cannot  have  any  application  to 
the  present  case,  for  plaintiffs  do  not  con- 
tend that  their  property  cannot  be  used  for 
other  than  mining  purposes. 

[4,  t]  Except  as  indicated  above,  it  Is  the 
rule  now  recognized  generally  that  if  the 
property  receives  special  b^ieflts  for  any 
use  to  which  it  is  reasonably  adapted,  it  may 
be  made  to  bear  the  cost  of  the  improve- 
ments, li.  &  K.  B.  R.  Co.  T.  Barber  Asphalt 
Co..  197  U.  S.  430,  25  Sup.  Ot  466,  49  Ll  Ed. 
819;  City  of  Vancouver  v.  Corporation,  etc., 
of  Nlsqually,  90  Wash.  319,  156  Pac.  383; 
O.,  R.  I.  &  P.  Ry.  Co.  V.  OenterviUe,  172  Iowa, 
444,  153  N.  W.  106,  164  N.  W,  506;  2  Page 
&  Jones  on  Taxation  by  Assessment  S  655; 
28  Cya  1129;  25  R.  O.  L.  144.  The  reason  for 
this  rule  Is  manifest  and  the  present  case 
furnishes  an  apt  Illustration  of  the  absurdi- 
ty to  which  a  contrary  doctrine  might  lead. 
The  record  discloses  Uiat  the  properties  ad- 
jacent to  plaintiffs'  property  are  occupied  by 
buildings  devoted  to  business  and  residential 
purposes,  and  no  one  would  have  the  te- 
merity to  insist  that  those  properties  may 
not  be  specially  benefited  by  sidewalks  and 
curbing  constructed  in  front  of  than.  If 
this  court  should  hold  that  because  of  its 
present  use  for  mining  purposes,  plaintiffs' 
property  may  not  be  charged  with  any  part 
of  the  cost  of  the  Improvements,  and  if,  upon 
the  day  the  remittitur  is  Issued,  plaintiffs 
should  abandon  the  present  use  and  devote 
their  property  to  business  or  residential  pur- 
poses, or  sell  it  to  others  who  should  so 
change  the  use,  then  the  property  would 
benefit  by  the  improvements,  but  at  the  ci^'s 
expense. 

[6]  Further  discussion  is  unnecessary.  "We 
deem  the  question  before  us  not  open  to  se- 
rious controversy.  Prima  facie  palntiffs' 
property  will  be  specially  benefited  to  the 
extent  of  the  charge  imposed  upon'it  and 
the  burden  was  upon  the  owners  to  show, 
as  they  have  not  shown,  that  because  of 
some  special  circumstances  their  propeilT' 
will  not  be  specially  benefited,  and  that  the 
city  acted  arbitrarily  in  making  the  assess- 
ment 

The  judgmmt  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgm»it 
dismissing  the  complaint 

Reversed,  with  directions. 

BRANTLT,  C.  J.,  and  COOPER  and  OAIr 
EN,  JJ.,  concur. 
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STATE  V.  LARSON.    (No.  16976.) 

(Sapreme   Conrt  of  Waahington.     March  15i 
1922.) 

1.  Statutes  ^=3241  (2)— Statutes  pot  to  bo  do- 
featad  by  too  strict  a  construction. 

Penal  statutes  are  to  be  construed  to  the 
end  that  offenses  not  entitled  to  be  included 
shall  not  be  prosecuted,  but  they  are  not  to  be 
construed  so  strictly  that  they  would  be  defeat- 
ed  by  a  forced  and  over  strict  construction. 

2.  Banks  and  banking  €=361— Resolution  must 
fafa  entered  befora  officer  of  bank  may  receive 
loan. 

Under  Laws  1917,  p.  297,  {  62,  an  officer  of 
a  bank  cannot  make  a  loan  to  himself,  and  a 
loan  to  him  cannot  be  consummated  without  the 
resolution  required  by  the  statute  being  first 
entered  in  the  corporate  minutes,  and  an  of- 
fense cannot  be  wiped  out  by  a  subsequent  ap- 
proval. 

3.  Criminal  law  «=>37l(l,  12)— Evldeuoe  of  an- 
other offense  admlsalMe  to  show  motive  or  in- 
tent 

In  an  offense  inyolving  intent  or  fraud  or 
motive,  another  offense  of  like  character  may 
be  shown  in  order  to  prove  intent,  but,  where 
intent  or  motive  is  not  of  the  essence  of  the 
offense,  another  offense  of  like  character  can- 
not be  shown. 

4.  Banks  and  banking  «=36l— Criminal  law  «=» 
371(1)— Intent  held  not  element  of  offense 
of  officer  borrowing  without  resolution;  oth- 
er offenses  held  Inadmissible. 

The  offense  of  an  officer  borrowing  money 
from  his  bank  without  the  resolution  required 
by  Laws  1917,  p.  297,  S  52,  involves  no  elements 
of  intent  or  scienter,  and  evidence  of  other 
offenses  was  inadmissible  even  though  accused 
attempted  to  justify  himself  by  testifying  that 
he  had  left  a  note  with  another  officer  of  the 
ba^k  with  instructions  to  procure  the  required 
statutory  resolution,  And  that  the  proceeds 
were  placed  to  his  credit  without  such  resolu- 
tion being  passed,  and  without  his  knowledge 
of  the  omission. 

5.  Criminal  law  «s>  1 208 (6)— Officer  borrowing 
money  without  statutory  resolution  passed 
guilty  of  felony,  and  cannot  be  sentenced  for 
misdemeanor. 

An  officer  who  borrows  money  from  his 
bank  without  a  resolution  being  passed  by  the 
board  of  directors  as  provided  by  Laws  1917,  p. 
297,  S  62,  is  guilty  of  a  felony,  and  cannot  be 
sentenced  for  a  misdemeanor. 

I>epartment  2. 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty; Wm.  D.  ABkren,  Judge. 

O.  S.  Larson  was  convicted  of  a  violation 
of  the  banking  laws,  and  appeals.  Reversed, 
and  remanded  for  new  trial. 

Tucker  &  Hyland,  of  Seattle,  and  Hayden, 
Langhorne  &  Metzger,  of  Tacoma,  for  ajh 
pellant. 
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J.  W.  Selden  and  John   Sorley,  both  of 
Tacoma,  for  tbe  State. 


HOLCOMB,  J.  Appellant  was  indicted, 
tried,  convicted,  and  sentenced  for  an  alleged 
violation  of  the  banking  laws,  being  based 
on  section  62,  c.  80,  Laws  of  1917.  That 
section  is  as  follows: 

"No  bank  or  trust  company  shall,  nor  shall 
any  officer  or  employee  thereof  on  behalf  of 
such  corporation,  directly  or  indirectly,  loan 
any  sum  of  money  to  any  director,  officer  or 
employee  of  such  corporation,  unless  a  resolu- 
tion authorizing  the 'same  and  approved  by  a 
majority  of  the  directors,  at  a  meeting  at  which 
no  director,  officer  or  employee  to  whom  the 
loan  is  to  be  made  shall  be  present,  shall  be  en- 
tered in  the  corporate  minutes. 

"Every  director  and  officer  of  any  bank  or 
trust  company  who  shall  borrow  or  shall  know- 
ingly permit  any  of  its  directors,  officers  or  em- 
ployees to  borrow,  any  of  its  funds  in  an  ex- 
cessive amount  or  in  violation  of  the  provi- 
sions of  tliia  section,  shall  l>e  personally  liable 
for  any  loss  or  damage  which  the  corporation, 
its  shareholders  or  any  person  may  sustain  in 
consequence  thereof,  and  shall  also  be  guilty  of 
a  felony." 

Tbe    Indictment    cbarged    the   defendant 

with  the  crime  of  loaning  money  of  a  state 
banking  corporation  to  an  officer  of  such  cor- 
poration without  authority  by  resolution  of 
the  board  of  directors  of  the  bank  authoriz- 
ing the  same,  and  approved  by  a  majority  of 
the  directors,  having  been  first  entered  in 
tbe  corporate  minutes,  and  described  tbe  of- 
fense as  follows: 

"That  the  said  O.  S.  Larson  in  the  county  of 
Pierce,  state  of  Washington,  on  or  about  the 
25th  day  of  September,  1920,  then  and  there  be- 
ing an  officer  of  the  Scandinavian-American 
Bank  of  Tacoma,  a  banking  corporation  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  ot  Washington,  did  then 
and  there,  on  behalf  of  such  corporation,  un- 
lawfully and  feloniously  loan  to  himself  the 
sum  of  $10,000,  tbe  money  and  property  of  such 
banking  corporation,  without  a  resolution  au- 
thorizing the  same  and  approved  by  a  majority 
of  the  directors  at  a  meeting  at  which  the  said 
defendant  was  not  present,  having  been  first 
entered  in  the  corporate  minutes,  contrary  to 
the  form  of  the  statute,"  etc. 

To  this  indictment  appellant  interposed  a 
demurrer  upon  the  grounds  that  it  did  not 
substantially  conform  to  the  requirements  of 
the  Criminal  Code  of  the  state,  and  that  the 
facts  are  charged  In  the  Indictment  did  not 
constitute  a  crime. 

The  first  error  claimed  la  In  overruling  the 
demurrer  to  the  indictment. 

It  Is  argued  that  the  indictment  signally 
falhi  to  charge  appellant  with  any  offense. 
It  is  Insisted  that  the  Indictment  alleging 
that  the  loan  was  made  by  appellant  to  him- 
self without  the  resolution  required  by  tbe 
statute  having  been  first  entered  in  the  cor- 
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porate  minutes  alleges  an  element  not  found 
in  the  statate,  namely,  the  making  of  the 
loan  prior  to  the  entry  of  the  resolution  au- 
thorizing the  same  having  been  first  entered 
in  the  corporate  minutes.  It  is  urged  that 
the  indictment  does  not  charge  that  a  reso- 
lution was  not  passed  authorizing  the  loan, 
but  only  that  the  loan  was  made  prior  to 
the  entry  on  the  minutes  of  the  resolution 
authorizing  the  same. 

[1]  It  is  true  that  the  statute  upon  which 
the  prosecution  is  based  does  not  use  the 
word  "first"  In  creating  the  offense;  and  It 
is  true  that  the  penal  statutes  are  to  be  con- 
strued strictly  to  the  end  that  olfenses  not 
entitled  to  be  included  shall  not  be  prose- 
cuted. But  it  is  not  true  that  they  are  to  be 
construed  so  strictly  that  they  would  be  de- 
feated by  a  forced  and  over  strict  construc- 
tion. United  states  v.  Morris,  14  Pet.  464-, 
10  U  Ed.  543;  United  States  v.  Wiltberger, 
6  Wheat  76,  5  L.  Bd.  37;  State  v.  Stewart, 
62  Wash.  «l,  100  Pac.  163,  17  Ann.  Gas.  411. 

[2]  There  is  no  uncertainty  in  the  language 
of  this  statute,  and,  fairly  construed,  it  sim- 
ply means  that,  when  an  officer  or  employee 
of  a  bank  or  trust  company  desires  to  obtain 
a  loan  from  that  bank  or  trust  company,  he 
shall  not  make  it  to  himself,  but  be  must 
procure  a  resolution  authorizing  the  same, 
and  approval  by  a  majority  of  the  directors 
at  a  meeting  at  which  the  officer,  director,  or 
employee  to  whom  the  loan  Is  to  be  made 
shall  not  be  present,  and  the  resolution  au- 
thorizing the  same  shall  be  entered  on  the 
corporate  minutes.  The  obvious  effect  of 
this  language  is  that  before  the  borrowing 
is  consummated  there  must  be  such  a  reso- 
lution and  it  must  have  been  passed  as  re- 
quired by  the  statute.  The  loan  referred  to 
In  the  indictment,  as  shown  by  the  evidence 
was  upon  a  note  for  the  sum  of  |10,000,  pay- 
able to  the  Scandinavian-American  Bank  of 
Tacoma.  The  note,  of  course,  was  only  the 
evidence  of. the  indebtedness,  and  the  loan 
from  the  bank  to  appellant  was  the  money 
passed  to  his  credit  or  withdrawn  from  the 
coffers  of  the  bank.  He,  being  an  officer  as 
described  of  the  banking  corporation  and 
borrowing  the  $10,000,  had  not  consummated 
the  borrowing  or  the  offense  charged,  imtil 
the  mcMiey  had  been  passed  to  his  credit  or 
withdrawn  from  the  bank,  and  before  that 
consummation  the  resolution  authorizing  the 
same  was  necessary  under  the  statute.  The 
indictment  was  therefore  sufficient  under 
the  statute,  and  the  demurrer  was  properly 
overruled. 

Another  error  claimed  by  appellant,  and 
intimately  connected  with  the  one  Just  dis- 
cussed, is  in  the  refusal  of  the  court  to 
admit  testimony  that  on  December  10,  1920, 
the  board  of  director*  of  the  Scandinavian- 
American  Bank  approved  the  loan  of  Sep- 
tonber  25,  1920,  made  by  appellant 

Under  the  statute,  if  that  were  done,  it 


could  not  wipe  out  the  offense.  The  offense 
was  consummated  by  appellant  when  the 
$10,000  borrowed,  if  it  was  unauthorized  as 
required  by  statute,  was  passed  to  liis  credit 
or  withdrawn  from  the  bank.  One  of  the 
evident  purposes  of  the  statute  was  to  pre- 
vent Just  such  proceedings  as  might  have 
been  adopted  as  offered  to  be  shown  by  ap- 
pellant 

The  only  other  errors  urged  by  appellant 
which  are  of  any  significance,  and  which  we 
shall  discuss  are  these:  In  admitting  testi- 
mony that  appellant  had,  at  other  times  pre- 
vious to  September  25,  1920,  borrowed  money 
from  the  Scandinavian-American  Bank  of 
Tacoma  without  a  resolution  of  the  board  of 
directors  authorizing  the  loan  or  loans;  and 
in  overruling  objections  of  counsel  for  appel- 
lant to  the  line  of  testimony  Indicated  in  the 
foregoing  assignment,  based  upon  the  ground 
that  it  was  not  proper  cross-examination  of 
appellant,  as  a   witness  in  his  own  behalf. 

In  order  to  discuss  these  errors  a  brief  r4- 
Bum6  of  the  facts  as  developed  at  the  trial 
Is  necessary. 

During  the  year  1920  appellant  was  the 
president  and  one  of  the  directors  of  the 
Scandinavian-American  Bank  of  Tacoma,  a 
banking  corxwration  existing  under  the  laws 
of  Washington.  In  September,  1920,  it  be- 
came necessary  for  am)ellant,  in  the  interest 
of  the  bank  of  which  he  was  president,  to 
make  a  trip  to  Philadelphia  and  other  East- 
em  points.  On  the  afternoon  of  September 
24,  1920,  appellant  signed  a  note  for  $10,000 
payable  to  the  Scandinavian-American  Bank, 
and  left  the  note,  as  he  testifies,  with  Charles 
Drury,  who  was  then  chairman  of  the  board 
of  directors  of  the  bank,  with  instructions 
to  have  the  necessary  resolution  passed  by 
the  board,  and  the  proceeds  of  the  note 
passed  to  his  credit  Drury  denied  that  the 
note  was  left  with  him,  or  that  appellant 
gave  him  any  instructions  concerning  the 
same.  On  the  same  day  appellant  purchased 
a  ticket  over  the  Chicago,  Milwaukee  &  St 
Paul  Bailway  to  Philadelphia,  to  start  the 
succeeding  day.  About  3  o'clock  in  the  after- 
noon he  left  Tacoma  for  Seattle,  went  to  his 
home  in  Seattle,  spent  the  night  there,  and 
between  8  and  9  o'clock  on  the  morning  of 
September  25,  left  for  Philadelphia.  On 
September  26,  1920,  a  note  teller  in  the  bank 
entered  the  note  signed  by  appellant  for  $10,- 
000  on  the  books  of  the  bank,  making  the 
proper  bookkeeping  entries  and  credited  ap- 
pellant's account  wltb  the  proceeds.  This 
teller  was  a  witness  at  the  trial,  but  eould 
not  testify  who  gave  him  the  note,  or  who 
instructed  him  to  make  the  entries  on  the 
books  of  the  banK.  He  did  not  believe  that 
Mr.  Drury  gave  him  the  note.  Appellant 
testified  that  on  S^tember  24, 1920,  he  sign- 
ed a  note  for  $10,000,  payable  to  the  Scandi- 
navian-American Bank  of  Tacoma,  and  left 
the  same  with  Mr.  Drury,  with  instructlooa 
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to  have  a  inroper  resolntlon  passed  by  the 
board  of  dlrticton  of  the  bank  approTlng  the 
loan ;  that  he  thereupon  went  to  the  ticket 
office  of  the  railway  company,  purchased  a 
ticket  to  Philadelphia  good  for  passage  on 
the  following  day;  that  he  left  for  Philadel- 
phia the  following  day  between  8  and  9 
o'clock  In  the  forenoon,  and  went  directly 
there;  that  be  was  on  important  business  for 
the  bank;  that  he  transacted  the  business 
and  returned  home,  and  had  no  knowledge 
that  the  resolution  approving  the  loan  had 
not  been  passed  until  December  10,  1920. 

On  crossrezamination,  over  repeated  ob- 
jections of  counsel  for  appellant,  the  trial 
court  permitted  counsel  for  the  state  to  inter- 
rogate appellant  concerning  other  loans  he 
had  made  from  the  Scandinavian-American 
Bank  previous  to  September  25,  1920,  in 
which  Instances  there  were  no  resolutions  of 
thelMard  of  directors  of  the  bank  authoriz- 
ing the  previous  loans,  and  whether  it  was 
bis  "habtt"  OP  custom  to  pursue  that  method. 

The  trial  court  required  appellant  to  so 
testify  on  cross-examination  on  the  principle, 
as  stated  by  the  court,  that  it  might  tend  to 
show  the  system  of  appellant  in  making  or 
procuring  loans  from  the  bank;  and  respond- 
ent contends  that  this  proposition  is  correct. 
Respondent  further  contends  that  the  cross- 
examination  was  proper  because  the  matter 
-was  opened  up  by  voluntary  statements  of 
appellant 

We  do  not  consider  the  statements  alluded 
to  by  the  prosecution  as  voluntary  state- 
ments. Appellant  had  testified  as  to  his  In- 
structions to  Drury,  as  chairman  of  the 
board  of  directors,  to  get  the  proper  resolu- 
tion passed,  and  place  the  proceeds  of  the 
note  to  appellant's  credit  By  a  proper  reso- 
lution evidently  was  meant  the  resolution 
required  by  the  statute.  Prior  to  1917,  when 
this  statute  was  enacted,  no  resolution  was 
required.  Appellant  had  been  an  ofBcer  of 
the  bank  referred  to  both  before  and  after 
the  enactment  of  the  statute'  contlnously. 
■\vhat  respondent  refers  to  as  voluntary  state- 
ments of  the  witness  occurred  as  follows  on 
cross-examination : 

"Q.  Have  yon  told  ns  all  y«a  told  Mr.  Drnry? 
A.  Tea. 

"Q.  What  did  yon  mean,  Mr.  Larson,  by  hav- 
ing this  note  attended  to  in  the  regular  way 
when  you  told  Mr.  Dmry  to  take  care  of  it 
in  the  regular  way?  A  Why  I  meant  to  have 
it  pnt  op  to  the  majority  of  the  board,  and  the 
proper  entry  made  on  the  minutes." 

Now  such  answer,  of  course,  referred  to 
the  requirements  of  the  statute  as  to  the  pass- 
ing of  a  resolution,  and  entering  it  upon  the 
mlnutei^  but  had  nothing  to  do  with  the  cus- 
tom of  appellant  or  the  bank,  or  any  one 
else.  The  offense  denounced  by  the  statute 
Involves  no  elements  of  Intent  or  scienter. 
The  making  of  any  such  loan  directly  or  in- 
directly to  any  director,  offlcw,  etc^  without 
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a  resolution  antborldng  the  same,  and  ap- 
proved by  the  majority  of  the  directors  at 
a  meeting  at  which  such  director,  officer,  or 
employee  to  whom  the  loan  was  to  be  made 
shall  not  be  present  and  which  resolution 
shall  be  entered  In  the  corporate  minutes,  Is 
the  offense. 

[S]  It  is  true,  and  respond^t  dtes  many 
of  our  own  cases  and  cases  from  other  jurls- 
di(ytionB'to  the  efTect,  that  in  offenses  involv- 
ing intent,  or  fraud,  or  motive,  other  offenses 
of  like  character  may  be  shown  In  order  to 
prove  intent.  But  the  converse  is  equally 
true,  that  where  Intent  or  motive  Is  not  of 
the  essence  of  the  offense,  other  offenses  of 
like  character  cannot  be  shown,  with  some 
well-known  exceptions.  In  State  v.  Bokien,  14 
Wash.  403,  44  Pac.  880,  a  case  which  has 
been  many  times  approved  and  reaffirmed  by 
us,  which  was  a  prosecution  for  obtaining 
goods  under. false  pretenses,  by  the  giving 
of  a  check  upon  a  bank  in  which  the  defend- 
ant had  no  funds.  It  was  held  error  to  allow 
the  prosecution  to  introduce  evidence  of  oth- 
er checks  having  been  given  by  the  defendant 
to  other  persons  when  he  had  no  funds  on 
deposit  In  discussing  that  proposition,  the 
conrt  said: 

"The  evidence  was  not  competent  to  prove 
the  intent  of  the  defendant  in  the  particnlar 
transaction  mentioned  in  the  information,  for 
the  reason  that  it  woiild  not  logically  or  legit- 
imately follow  that  he  intended  to  defraud  Shar- 
ick  because  he  had  defrauded  other  parties  at 
various  times  previously.  It  was  not  compe- 
tent for  the  purpose  of  showing  defendant's  mo- 
tive, for  that,  as  well  as  his  intent  would  be 
inferred  from  his  acts.  The  question  of  mis- 
take was  not  involved  in  the  case,  and  the  pre- 
vious transactions  of  the  defendant,  which  were 
permitted  to  be  shown,  no  more  formed  a  part 
of  a  single  scheme  than  the  several  larcenies  of 
a  thief;  •  •  »  and  it  certainly  would  not  be 
competent  in  order  to  show  that  one  had  stolen 
certain  property  to  prove  that  he  committed 
larceny  at  a  previous  time." 

[4]  Respondent  admits  that  it  could  not 
have  Introduced  independent  evidence  In  chief 
to  the  effect  that  appellant  had  on  other  oc- 
casions than  the  one  mentioned  in  the  Indict- 
ment made  loans  from  the  bank  of  which  he 
was  an  officer  .without  the  authorizing  reso- 
lution; but  respondent  attempts  to  Justify 
the  wringing  of  this  testimony  from  appel- 
lant on  cross-examination,  as  heretofore  stat- 
ed, and  further  that  It  became  an  Issue  be- 
cause appellant  had  attempted  to  Justify 
himself  by  testifying  that  he  had  left  the 
matter  with  Drury  with  instructions  to  pro- 
cure the  required  statutory  resolution,  and 
then  have  the  proceeds  passed  to  his  credit 
It  was  utterly  immaterial  to  this  prosecu- 
tion whether  appellant  bad  made  previous 
loans  from  the  bank,  or,  if  so,  the  course  of 
procedure  followed  in  making  the  sama  The 
sole  question  to  be  determined  in  this  case 
was  whether  or  not  he  had  obtained  this  loan 


Digitized'by 


Google 


1044 


204  PACIFIC  BEPORTEB 


(Wash. 


here  Involred  directly  or  Indirectly,  In  a  man- 
ner forbidden  by  statute.  No  system  or  scbeme 
of  bis  or  of  the  bank  was  relevant  or  proper 
to  show  whether  he  did  or  did  not  commit  the 
offense  charged.  Nevertheless  the  compulsion 
of  such  testimony  from  appellant  on  the  part 
of  the  state  must  necessarily  have  been  prej- 
udicial, and  in  this  case  be  defended  upon 
the  ground  that  be  attempted  to  and  sup- 
posed that  the  requirements  of  the  startute 
would  be  complied  with  through  the  chair- 
man of  the  board  of  directors,  and  under  the 
statute  be  could  not  be  present  at  the  meet- 
ing at  which  it  should  be  authorized.  The 
borrowing  could  not  legally  be  consummated 
imtil  that  authorizing  resolution  had  been 
passed  and  entered  on  the  minutes.  But  any 
other  borrowing  at  any  time,  and  any  meth- 
od or  system  that  he  or  the  bank  adopted 
was  surely  collateral,  and  In  such  a  prosecu- 
tion as  this  irrelevant  and  incompetent.  We 
analysed  the  cases  where  other  offenses  mig^ht 
be  shown  in  prosecutions  in  State  v.  Smith, 
103  Wash.  267,  174  Pac.  9,  where  we  said: 

"To  establish  gaUty  intent,  unlawful  motive, 
or  criminal  knowledge,  it  is  permissible  to  sliow 
that  the  act  charged  against  the  defendant  was 
one  in  a  series  of  similar  ones ;  but  beyond  this 
the  state  cannot  go  and,  for  the  purpose  of 
securing  a  conviction,  show  the  perpetration 
of  other  similar  acts,  even  though  committed  in 
furtherance  of  a  general  .scheme,  where  there  is 
no  proof  required  to  establish  intent,  motive 
'  or  knowledge,  other  than  proof  of  the  act 
charged  itself.  In  other  words,  where  the  act 
charged  against  the  defendant  itself  character- 
izes the  offense,  the  guilty  intent  is  proven  by 
proving  the  act" 

See  the  cases  cited  in  the  above  dedsicm 
upon  this  question.  We  are  therefore  firmly 
convinced  that  the  cross-examination  was 
improper  and  highly  prejudicial  to  appellant 
While  there  was  ample  evidence,  if  the  Jury 
disbelieved  aH)eUant  as  to  the  manner  In 
which  this  loan  was  made,  and  believed  the 
testimony  of  the  other  witnesses  for  the 
state.  Including  that  of  Dmiy,  the  chairman 
of  the  board  of  directors,  upon  which  to  con- 
vict under  this  statute  of  the  offense  charged, 
yet,  accused  persons  are  entitled  to  be  tried 
according  to  the  forms  of  law,  and  not  to 
have  their  constitutional  rights  invaded.  We 
are  unable  to  say  what  the  Jury  would  have 
done  had  this  prejudicial  testimony  as  to 
other  loans  not  been  before  it.  It  might 
have  believed  either  one  as  between  Drury 
smd  appellant  At  any  rate  the  constitutional 
rights  of  appellant  were  plainly  invaded, 
and  he  was  compelled  to  give  evidence  tend- 
ing to  incriminate  him. 

[S]  Another  error  claimed  by  appellant  is 
in  the  sentence  of  the  court  to  serve  a  term 
in  the  state  penitentiary ;  appellant  contend- 
ing that  he  could  not  be  sentenced  for  any- 
thing more  than  a  misdemeanor. 


We  are  miable  to  find  any  baala  for  this 
contention  whatever.  The  statute  creating 
the  crime  makes  it  a  felony,  and  other  stat- 
utes provide  penalties  in  such  cases. 

For  the  errors  as  to  Improper  cro8»€xami- 
nation  of  appellant  the. Judgment  mnst  be. 
and  Is,  reversed,  and  the  cause  remanded  for 
a  new  trial. 

PARKER,  G.  J.,  and  BRIDGES,  HOVBT, 
and  MAIN,  JJ.,  concur. 


PALTRO  V.  >ETNA  CASUALTY  &  SURETY 
CO.     (No.  16978.) 

(Supreme   Court  of  Washington,     llareh  IS. 
1922.) 

1.  Gamlslinient   «=9S9  —  Orfainal   atUdiHMt 
bond  sufflclent. 

Under  Rem.  Code  1915,  f  6S0  et  seq.,  an- 
thorizing  garnishment  in  suits  for  debts,  in 
which  case  plaintiff  mnst  execute  a  bond,  <hi]t 
the  original  attachment  bond  required  by  sec- 
tions 647,  648,  et  seq.  is  required  where  an 
original  attachment  has  been  issued. 

2.  Statutes  «=9225— Statntes  "la  pari  ■ataria" 
defined,  and  rule  as  to  construction  stated. 

Statutes  "in  pari  materia"  are  those  relating 
to  the  same  person  or  thing  or  the  same  dass 
of  persons  or  things,  and,  in  construing  a  stat- 
ute, all  acta  relating  to  the  same  snbject  or 
having  the  same  general  purpose  sfaonld  be  read 
in  connection  with  it  as  together  constitnting 
one  law,  to  ascertain  the  legislative  purpose. 

[Ed.  Note.— For  other  definitionB,  se«  Words 
and  Phrases,  First  and  Second  Series,  In  Pari 
Materia.] 

3.  QaniltliaeBt  «3>244-^ttaelusMt  a«r«ty  li- 
able for  daaiagas  frsa  flamlslMiMt. 

Rem.  Code  1915,  |  680  et  aeq..  anthorisiBf 
gamislmient  when  an  original  attachment  has 
been  issued,  being  construed  as  part  of  the  at- 
tachment law  a  surety  on  an  attachment  bond 
is  liable  for  damages  from  the  issuance  of  i 
writ  of  garnishment  in  aid  of  snch  attachment 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; if.  U  GUfford,  Judge. 

Action  by  Alex  Paltro  against  the  .Stni 
Casualty  &  Surety  Co.  Judgment  for  plain- 
tlfl,  and  defoidant  aK>eals.    Afllrmed. 

A.  B.  Comfort,  J.  Speed  Smith,  snd  Henn 
Elliott,  Jr.,  all  of  Seattle,  for  appellsnt 
Boyle  &  Boyle,  of  Tacoma,  for  re^xmdent 

PARKER,  a  J.  The  ^aintlff.  Paltro, 
seeks  recovery  of  damages  suffered  by  him, 
which  he  dalms  are  secured  by  an  attadunent 
bond  executed  by  the  defendant  JEtoA  Cas- 
ualty &  Surety  Company.  A  trial  upon  the 
merits  and  submission  of  the  cause  to  the 
superior  court  without  the  aid  of  a  jury  le- 
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suited  In  findings  and  Judgment  in  favor  of 
Faltro,  from  which  the  surety  company  has 
-appealed  to  this  court 

There  is,  we  think,  no  room  for  serious 
xsontroversy  as  to  what  we  deem  to  be  the 
controlling  facts  of  this  case.  They  may  be 
-summarized  as  follows :  In  November,  1920, 
Budolph  Skulja  and  wife  commenced  an  ac- 
tion In  the  superior  court  for  King  county, 
seeking  recovery  of  damages  in  the  sum  of 
$1,500  for  personal  injuries  claimed  to  have 
been  suffered  by  Mrs.  Skuija  as  the  result  of 
an  assault  made  upon  her  by  Paltro.  Imme- 
diately following  the  commencement  of  that 
action  Skulja  applied  for  a  writ  of  attach- 
ment therein,  and  to  that  end  filed  in  the 
■case  his  affidavit,  in  usual  form,  alleging  as 
cause  for  attachment  that  PaltrO  'icommltted 
an  assault  and  battery  upon  the  plaintlft 
Anna  Skuija  by  beating  and  braising  her 
about  the  body,"  being  in  substance  the  same 
allegation'  for  cause  of  action  made  in  the 
complaint  in  that  action.  A  bond  for  attach- 
ment In  psual  form  was  thereupon  filed  in 
the  case,  exteuted  by  Skuija  and  wife  as 
principals,  and  by  the  surety  company  as 
siirety.  Thereupon  a  writ  of  attachment  was 
Issued  In  the  case,  commanding  the  sheriff 
to  attach  property  of  Paltro  and  hold  the 
same  to  satisfy  any  Judgment  that  might  be 
recovered  against  him  therein.  No  real  prop- 
erty nor  personal  property  capable  of  manual 
delivery  was  levied  upon  under  the  writ  of 
attachment ;  but  soon  thereafter  there  was  is- 
sued in  the  case  a  writ  of  garnishment 
against  the  Scandinavian-American  Bank,  re- 
quiring It  to  answer  as  to  what  amount,  if 
any,  it  was  Indebted  to  Paltro,  which  writ 
was  applied  for  by  Skuija  and  wife,  and  is- 
sued, upon  the  sole  ground  that  an  original 
attactunent  bad  been  Issued  in  the  action,  no 
additional  bond  being  given  or  required  by 
onr  garnishment  statute,  as  we  shall  present- 
ly notice.  The  writ  of  garnishment  was  duly 
served  upon  the  bank.  This  resulted  in  the 
«nun  of  $2,395.99  owing  by  the  bank  to  Paltro 
as  a  deposit  being  garnished  and  held  by  the 
bank,  so  tliat  he  was  prevented  from  with- 
drawing any  part  thereof  pending  the  action; 
and  by  reason  of  the  insolvency  of  the  bank 
occurring  pending  the  action  he  has  at  all 
times  since  then  been  prevented  from  with- 
drawing any  portion  thereof.  The  trial  In 
that  action  upon  the  merits  resulted  in  a 
Judgment  in  favor  of  Paltro  denying  to  Skul- 
ja and  wife  any  recovery,  and  the  dissolution 
and  setting  aside  of  the  attachment  and  gar- 
nishment. Thereafter  this  action  was  com- 
menced against  the  surety  company  seeking 
recovery  upon  the  attachment  bond  In  the 
sum  of  $2,395.99  claimed  as  damages  result- 
ing to  Paltro  because  of  the  wrongful  issu- 
ance of  the  attachment  and  garnishment 
which  prevented  him  from  withdrawing  any 
part  thereof  from  the  bank.  At  the  conclu- 
sion of  the  trial  of  this  action  .the  court 
fonnd,  among  other  things: 


"That  said  attachment  was  wrongfully,  op- 
pressively, and  maliciously  sued  out  by  the 
said  Rudolph  Skuija  and  Anna  Skuija,  his  wife, 
and  with  no  reasonable  or  probable  cause  to 
believe  the  grounds  on  wliich  the  same  was 
issued  to  be  true,  and  that  by  reason  of  the 
suing  ont  of  said  attachment  this  plaintiff  has 
been  damaged  in  the  full  sum  of  $2,895.90, 
which  sum  the  said  Rudolph  Skuija  and  wife 
and  the  defendant  herein  have  failed,  neglect- 
ed, and  refused  to  pay." 

We  do  not  find  in  the  record  any  exception 
to  this  finding.  In  any  event  it  seems  to  be 
well  supported  by .  the  evidence.  Judgment 
was  entered  in  favor  of  Paltro  and  against 
the  surety  company  accordingly ;  and  by  con- 
sent of  Paltro  there  was  embodied  In  the 
judgment,  as  the  concluding  paragraph 
thereof,  the  following: 

"It  is  fnrther  ordered,  adjudged,  and  de- 
creed that  the  defendant,  Mtaa  Casualty  & 
Surety  Company,  be,  and  it  hereby  is,  subro- 
gated to  any  and  all  right,  title,  and  interest 
of  the  said  plaintiff,  Alex  Paltro,  in  and  to  that 
certain  deposit  and  account  of  the  said  Alex 
Paltro  in  tlie  Scandinavian-American  Bank  of 
Tacoms,  which  account  and  deposit  is  in  the 
sum  of  $2,395.90." 

This  was  made  a  part  of  the  Judgment,  evi- 
dently in  view  of  the  probability  that  divi- 
dends would  at  some  time  be  awarded  upon 
the  garnished  deposit  From  this  di^osl- 
tion  of  the  cause  in  the  superior  court  this 
appeal  la  prosecuted  by  the  surety  company. 

[1]  The  principal  contention  here  made  In 
behalf  of  the  surety  company,  and  the  only 
one  we  deem  worthy  of  serious  consideration, 
is  that  the  sarety  company  is  not  liable  upon 
this  attachment  bond.  The  argument  Is  In 
substance  that  an  attachment  bond  does  not 
secure  to  a  defendant  any  damages  resulting 
to  him  from  the  issuance  and  service  of  a 
writ  of  garnishment  in  the  same  action  in 
which  the  attachment  is  issued,  though  the 
sole  ground  for  the  issuance  and  service  of 
the  writ  of  garnishment  be  the  previous  is- 
suance of  a  writ  of  attachment  Our  present 
attachment  statute,  apart  from  its  garnish- 
ment provisions,  has  remained  unchanged,  in 
so  far  as  we  are  here  concerned  with  its  pro- 
visions, as  enacted  by  the  Legislature  of 
1886,  Rem.  Code,  {  647  et  seq.;  Laws  of  1886, 
p.  39.  Among  the  grounda  of  attachment 
necessary  to  be  shown  by  affidavit  to  be 
made  by  or  on  behalf  of  the  plaintiff  Is  that 
of  damages  "for  injuries  arising  from  the 
commission  of  some  felony."  Rem.  Code,  f 
648,  subd.  9.  This  evidently  was 'the  ground 
relied  upon  to  procure  the  attachment  here 
In  question.  Under  the  attachment  statute  of 
1886  garnishment  was  effected  by  service  up- 
on a  debtor  of  the  defendant  of  a  copy  of  the 
writ  of  attachment,  together  with  an  appro- 
priate notice  of  garnishment  The  Legisla- 
ture of  1893  enacted  the  present  garnishment 
statute,  which  In  effect  sux>erseded  the  gar- 
nishment provisions  of  the  attachment  stat- 
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ate.  LawB  of  1883,  p.  95;  Rem.  Ck>de,  {  680 
et  seq.  We  note  certain  proTisions  of  tbls 
later  gamlshmoit  statute,  referring  to  the 
'sections  of  the  act  of  1893,  as  follows: 

"Section  1.  The  clerks  of  the  superior  courts 
in  the  yarions  counties  in  the  state  may  issue 
writs  of  garnishment  returnable  to  their  respec- 
tive  courts  in  the  following  cases: 

"1.  Where  an  original  attaclunent  has  been 
issued  in  accordance  with  the  statutes  in  rela- 
tion to  attachments. 

"2.  Where  the  plaintiff  sues  for  a  debt  and 
makes  affidavit  that  such  debt  is  just,  due  and 
unpaid,  and  that  the  garnishment  applied  for  is 
not  sued  out  to  injure  either  the  defendant  or 
the  garnishee.    •    ♦    • 

"Sec.  2.  In  the  case  mentioned  in  subdivi- 
sion two  of  the  preceding  section  the  plaintiff 
shall  execute  a  bond  with  two  or  more  good  and 
sufficient  sureties,  to  be  approved  by  the  clerk 
issuing  the  writ,  payable  to  the  defendant  in  the 
suit,  in  double  the  amount  of  the  debt  claimed 
therein,  conditioned  tliat  he  will  prosecute  his 
suit  and  pay  all  damages  and  costs  that  may  b« 
adjudged  against  him  for  wrongfully  suing  out 
such  gatnishment" 

Now  it  Is  at  once  apparent  that  no  bond 
other  than  the  original  attadiment  bond  is 
required  to  secure  the  Issuance  of  a  writ  of 
garnishment  under  sabdivision  1,  above  quot- 
ed, the  manifest  reason  of  this  part  of  the 
statute  being  because  a  bond  would  neces- 
sarily have  already  beoi  given  to  procure  the 
writ  of  attachment,  whidi  attachment  bond 
and  writ  of  attachment  becomes  the  sole 
foundation  of  the  right  to  have  issued  a  writ 
of  garnishment  in  the  case;  the  latter  writ 
being  merely  supplemental  to  and  In  aid  of 
the  writ  of  attachment  If  this  be  not  a  cor- 
rect view  of  the  law,  then  we  have  the  al- 
most unthinkable  condition  of  the  law  au- 
thorizing the  issuance  of  a  writ  of  garnish- 
ment for  all  of  the  causes  ennmerate<\  in  the 
attachment  statute,  without  the  necessity  of 
giving  any  bond  to  secure  damage  which  the 
defendant  in  the  principal  action  might  suf- 
fer by  reason  of  the  wrongful  suing  out  of  a 
writ  of  garnidiment  based  on  an  attachment, 
pending  the  action.  When  we  view  the  his- 
tory of  this  legislation  relating  to  attachment 
and  garnishment,  it  is  apparent  that  these 
two  laws  mast  now  be  read  in  pari  materia. 

[2]  As  is  well  said  in  the  text  of  36  Cyc 
1147,  quoted  with  approval  by  Judge  Tol- 
man  In  State  ex  rel.  American  Piano  Co.  v. 
Superior  Court,  105  Wash.  676,  178  Pac.  827 : 

"  'Statutes  in  pari  materia  are  those  which 
relate  to  the  same  person  or  thing,  or  to  the 
same  class  'of  persons  or  things.  In  the  con- 
struction of  a  particular  statute,  or  in  the  in- 
terpretation of  any  of  its  provisions,  all  acts 
relating  to  the  same  subject,  or  having  the 
same  general  purpose,  should  be  read  in  con- 
nection with  it,  as  together  constituting  one 
law.  The  endeavor  should  be  made,  by  tracing 
the  history  of  legislation  on  the  subject,  to  as- 
certain the  uniform  and  consistent  purpose  of 
the  Legislature,  or  to  discover  how  the  policy 


of  the  Legislatnre  with  .reference  to  the  snb- 
ject-matter  has  l>een  changed  or  modified  from 
time  to  time.' " 

[3]  We  are  of  the  opinion  that  subdivision 
1  of  section  1  of  the  garnishment  statute  of 
1803,  authorizing  garnishment  when  an  orig- 
inal attachment  has  been  Issued,  ebonld  not 
be  construed  apart  from  our  attachment  law, 
but  should  be  construed  as  in  aid  of  an  at- 
tachment already  Issued,  and  In  that  sense 
as  a  pert  of  our  attachment  law.  It  follows 
that,  the  surety  company,  when  it  executed 
this  attachment  bond  as  surety,  became  lia- 
ble for  all  damages  which  might  result  to 
Paltro  'from  the  Issuance  and  service  of  the 
writ  of  garnishment  here  in  question,  as 
well  as  all  damages  whldi  might  result  to 
him  from  'the  issuance  and  service  at  the 
original  writ  of  attadmient. 

The  Judgment  Is  affirmed. 

HOLCOMB,  MAIN,  MACKINTOSH,  and 
HOVBJY,  JJ.,  concur. 


BELKIN  V.  SKINNER  &  EDDY  CORPORA- 
TION.    (No.  16453.) 

(Supreme  Court  of  Washington.     March   18, 
1922.) 

1.  Master  and  servaat  «=»288(S),  28S(22)— 
Contributory  negligence  and  assumption  of 
risk  In  going  on  scaffold  held  for  Jury. 

In  an  action  for  injuries  by  a  riveter,  who 
relied  on  a  statement  of  a  foreman  that  a  scaf- 
fold was  ready  for  him,  his  failure  to  notice  that 
the  scaffolding  was  not  wide  enongh  for  safety 
and  lacked  certain  planks  did  not  make  him 
guilty  of  contributory  nei^igence  as  a  matter 
of  law,  but  the  questions  of  contributory  neg- 
ligence and  assumption  of  risk  were  for  the 
jury. 

2.  Trial  «s>2S3(4)— Instruotloa  Ignoring  as- 
samed  risks  whloh  sbouii  have  been  known 
erroneous. 

In  an  action  for  injuries  to  an  employe,  an 
instruction  that,  where  a  servant  is  ordered  to 
do  an  act  involving  peril,  the  order  contains 
an  assurance  of  safety,  unless  the  danger  is  so 
obvious  that  no  person  of  ordinary  care  and 
prudence  would  encounter  it,  was  erroneous 
as  ignoring  assumption  of  risks  which  should 
have  been  known. 

3.  Trial  <3=>252(li)— Instruction  that.  If  wn. 
ant  momentarily  forgets  danger,  ho  is  not  pre- 
cluded from  recovery,  held  erroneous  as  with- 
out the  evidenoe. 

In  an  action  for  injuries  to  an  employ^,  an 
instruction  without  evidence  to  sustain  it  tiiat, 
if  plaintiff  knew  of  the  defect,  but  was  injured 
in  a  moment  of  forgetfulneas,  owing  to  haste 
required  to  perform  his  dnties,  that  he  waa 
not  precluded  from  recovery,  wan  erroneous. 

Tolman,  Mackintosh,  and  Ifitdtdl,  13^  dto- 
senting. 
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Appeal  from  Superior  Court,  King  Coun- 
^;   Jctm  S.  Jnrey,  Judge. 

Action  by  Frank  Belkin  against  the  Skin- 
ner &  Eddy  Corporation.  On  Judgment  lor 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

J.  Speed  Smith,  Henry  Elliott,  Jr.,  and 
Hastings  &  Stedman,  aU  of  Seattle,  for  ap- 
pellant 

Jay  C.  Allen  and  J.  W.  Russell,  both  of 
Seattle,  for  respondent 

BRIDGES,  J,  [1]  The  respondent  was  In- 
jured while  riveting  a  beading  around  the 
batch  of  a  vessel  being  constructed  by  the 
appellant  The  latter  appeals  from  a  Judg- 
ment based  on  the  verdict  of  the  Jury  award- 
ing respondent  damages. 

There  was  testimony  tending  to  show  the 
following  facts :  The  respondent  was  an  ex- 
pert riveter.  Three  persons  work  with  him. 
One  heats  the  rivets  or  bolts  to  a  white  heat 
and  throws  them,  one  at  a  time,  to  a  com- 
panion, who  inserts  them,  while  still  very 
hot,  in  the  holes  w^hich  they  are  to  fill.  Im- 
mediately another  man  holds  a  heavy  crow- 
bar, or  like  instrument,  against  the  rivet 
and  the  riveter,  with  in  automatic  machine, 
at  once  does  the  driving.  AU  of  this  work 
must  be  done  while  the  rivet  Is  nearly  white 
hot.  The  riveting  machine  Is  spoken  of  as  a 
"gun"  because  of  its  resemblance  to  that 
Instrument  It  is  operated  by  Compressed 
air,  and  strikes  about  1,800  blows  a  minute. 
It  has  a  recoil  similar  to  that  of  a  gun.  In 
order  that  he  may  not  be  knocked  off  his  bal- 
ance by  the  recoil,  the  riveter  must  brace 
himself  by  putting  one  foot  back  of  the  oth- 
er. The  work  must  be  done  with  gseat  ra- 
pidity. It  takes  about  30  seconds,  or  a  little 
more,  to  drive  each  rivet 

About  4  o'clock  of  the  day  of  the  injury 
one  of  appellant's  foremen  directed  re- 
spondent to  rivet  the  beading  around  one  of 
the  hatches.  At  that  time  respondent  asked 
the  foreman  If  the  necessary  staging  was 
prepared,  and  he  was  Informed  tliat  it  was, 
and  that  he  shonld  work  overtime,  up  to  6 
o'clock,  if  necessary,  l>ecause  it  was  required 
that  the  boat  should  be  finally  completed  on 
a  definite  near  date.  The  beading  to  be 
riveted  was  on  the  combing  of  the  hatch, 
where  it  connects  with  the  deck  of  the  boat 
The  hatch  In  question  vraA  about  30  feet 
long  by  18  feet  wide.  It  was  customary  at 
the  plant  In  question,  and  elsewhere,  for  the 
staging  upon  which  the  riveter  would  stand 
to  Consist  of  three  planks  placed  side  by  side 
and  each  about  a  foot  in  width,  and  to  extend 
around  the  sides  and  ends  of  Uie  hatch.  The 
staging  customarily  comes  up  nearly  flush 
with  the  base  of  the  hatch'  combing,  and  ex- 
tends out  into  the  hatch  opening — that  Is, 
over  tbfr  bold — some  3  feet  or  a  little  more. 


In  this  particular  Instance  bat  two  planks 
were  used  to  make  the  staging,  each  a  foot 
wide,  thus  making  the  staging  a  little  more 
than  2  feet  in  width.  This  staging  was  con- 
structed aroimd  both  sides  and  at  one  end 
of  the  hatchway,  but  at  the  other  end  there 
was  no  planking,  upon  which  the  riveter 
might  stand. 

The  respondent  commmced  his  work  on  one 
sid^  of  the  hatchway  at  the  comer  where 
planking  was  laid  across  the  end  of  the 
hatch.  At  that  point  the  side  staging  was 
practically  flush  with  the  base  of  the  comb- 
ing, thus  allowing  something  more  than  2 
feet  of  planking  upon  which  the  respondent 
might  do  bis  work.  But  this  side  planking, 
as  It  approached  the  other  end  of  the  hatch 
was,  for  some  reason,  pushed  in  under  the 
deck  to  the  extent  of  some  5  or  6  inches,  so 
that,  as  respondent  approached  the  end  where 
there  was  no  planking,  the  platform  on 
which  he  was  required  to  stand  was  only 
about  18  Inches  wide.  While  he  was  rivet- 
ing on  the  side  of  the  hatch,  at  a  point  some 
18  inches  or  2  feet  from  the  end  where  there 
was  no  planking,  he  stepped  back  for  the 
purpose  of  bracing  himself,  but  his  foot  went 
out  beyond  the  planking  and  he  fell  severtd 
feet,  and  was  seriously  injured.  The  te.sti- 
mony  tended  to  show  that,  had  there  been 
planking  or  a  platform  across  the  end  of  the 
hatch  near  which  he  was  working,  bis  foot 
would  have  found  a  bold  on  that  portion  of 
the  planking,  and  he  would  not  have  fallen, 
nor,  probably,  would  he  have  fallen  had  the 
staging  along  the  side  of  the  hatch  been 
parallel  with  the  combing,  and  not  pushed 
in  under  the  deck  5  or  6  inches. 

Appellant's  chief  argument  is  that  re- 
spondent um  as  a  resolt  of  bis  own  care- 
lessness, or.  If  the  staging  was  defective,  he 
should  have  known  it,  and  consequently 
assumed  the  risk  of  working  on  it  Unques- 
tionably the  general  rule  is  that  the  master 
must  furnish  his  servant  with  a  reasonably 
safe  place  in  which  to  work ;  but  it  is  equal- 
ly well  established  that  the  servant  may  not 
blindly  rely  upon  this  duty  of  the  master, 
for  he  must  use  some  care  and  caution  for 
his  own  welfare  and  protection.  In  other 
words,  the  servant  will  be  held  bound  to  ob- 
serve those  defects  in  a  place  where  he  is 
put  to  work,  whldi  are  perfectly  open  and 
obvious,  and  which  a  person  of  ordinary 
care  and  caution,  working  under  like  cir- 
cumstances, would  observa  But  whether  in 
a  particular  instance  a  servant  must,  as  a 
matter  of  law,  observe  the  defects  and  ap- 
preciate the  dangers,  depends,  to  a  large  ex- 
tent, upon  the  particular  circumstances  sur- 
rounding him,  and  the  opxmrtunity  given  him 
to  make  such  observations.  The  rule  is  very 
clearly  stated  by  Mr.  Justice  Harlan  in 
E:ane  v.  Northern  Central  Railroad  Co.,  128 
V.  S.  91,  9  Sup.  Ct  le,  32  L.  Ed.  339,  as  fol- 
lows: 
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"But  in  deterailning  whether  an  employ^  has 
recklessly  exposed  himself  to  peril,  or  failed 
to  exercise  the  care  for  his  personal  safety 
that  might  reasonably  be  expected,  regard 
must  always  be  had  to  the  exigencies  of  his  po- 
sition, indeed,  to  all  the  circumstances  of  the 
particular  occasion." 

The  respondentfs  testimony  tended  to 
show  that  he  relied  npon  the  assurance  of 
the  master  that  the  staging  had  been  con- 
structed and  was  ready  for  him,  and  that, 
because  of  the  great  rapidity  with  which  be 
was  required  to  do  the  work,  he  did  not  have 
much  opportunity  to  make  observations  con- 
cerning the  safety  of  the  staging.  He  says 
that  he  did  observe  that  the  staging  appear- 
ed to  be  constructed  along  the  entire  side  of 
the  hatchway  upon  which  he  was  working, 
but  that  he  did  not  observe  that  one  end  of 
it  was  pushed  some  5  or  6  Inches  under  th'e 
deck  of  the  vessel,  nor  did  he  observe  that 
the  end  be  was  approaching  and  where  he 
fell  had  no  planking  whatsoever.  When  we 
take  into  consideration,  as  we  must,  the  ra- 
pidity with  which  the  respondent's  work  must 
be  done,  and  that  each  rivet  must  be  driven 
while  it  is  very  hot,  and  that  the  instant  be 
has  comifleted  driving  one  rivet  his  com- 
panions have  placed  another  in  position  to 
be  at  once  driven,  and  that  the  rivets  in  this 
particular  instance  were  about  6  inches 
apart,  and  that  the  work  was  being  done 
by  an  instrument  which  required  the  riveter 
to  almost  constantly  give  his  attention  to 
the  work  be  was  doing,  we  cannot  say,  as 
a  matter  of  law,  that  the  respondent  was 
bound  to  see  the  alleged  defects  in  the  stag- 
ing. 

Appellant  has  dted'  many  cases  from  this 
and  other  courts  in  support  of  its  argument 
on  these  questions.  We  do  not  think  any 
of  th»n  are  controlling.  Wbether  one  has, 
as  a  matter  of  law,  assumed  the  risks  or  haa 
been  guilty  of  negligence,  depends  largely 
upon  the  clrciunstances  and  conditions  sur- 
rounding ,hlm.  In  certain  cases  the  court 
may  say  that  a  plaintlfT  must,  of  necessity 
have  seen  the  defects  and  appreciated  the 
dangers,  while  under  other  circumstances  the 
court  would  not  feel  like  so  declaring,  and 
such  is  the  situation  here.  We  think  the 
trial  court  properly  submitted  to  the  Jury 
the  questions  of  assumption  of  risk  and  cc«i- 
tributory  negligence. 

[2]  Appellant  complains  of  the  fallowing 
instructicm  givrai  by  the  court: 

"In  order  to  charge  a  servant  with  assnmp- 
tion  of  risk  it  is  necessary  that  it  be  made 
to  appear  that  the  servant  knew  and  appre- 
ciated the  danger  from  which  such  injury  re- 
sulted. Where  a  servant  is  ordered  to  do  an 
act  involving  peril  to  himself,  the  order  con- 
tains an  assurance  of  safety,  and  the  servant 
haa  a  right  to  obey  the  order  unless  the  danger 
is  so  open,  obvious,  and  imminent  that  no  per- 
son of  ordinary  car*  and  prudence  would  en- 
eounter  it." 


This  construction  was  erroneous  because 
it  failed  to  inform  the  Jury  that  the  respond- 
ent not  only  assumed  the  risk  and  danger 
which  he  knew  and  appreciated,  but  also 
those  which,  in  the  exercise  of  reasonable 
care  under  all  the  circumstances,  he  should 
have  known  and  appreciated.  Respondent 
seems  to  admit  that  the  instruction  might  be 
erroneous  as  applied  to  many  drcomstances, 
but  that  it  was  correct  in  this. case  because 
the  master  had  ordered  this  work  to  be  done 
by  the  respondent,  and  had  told  blm  that  the 
staging  was  preimred  for  him,  and  under 
those  circumstances  there  was  no  duty  de- 
volving upon  him  to  make  any  investigatloa 
for  his  own  safety.  If  it  be  conceded  that 
there  is  any  exception  to  the  general  role, 
it  would  be  in  Instances  where  the  master 
was  present  and  directing  the  manner  In 
which  the  work  should  be  done.  Here  the 
facts  are  that  fbe  master  was  not  present,, 
and  was  not  directing  the  work.  The  re- 
sxwndent  was  simply  directed  to  do  the 
work,  and  the  manner  of  doing  it  was  oitire- 
ly  left  to  him.  The  instruction  as  given 
would  not  Impose  any  duty  whatsoever  upon 
the  servant  to  observe  defects  and  dangers, 
even  though  they  were  perfectly  c^en  and 
obvious.     Such  Is  not  the  correct  rule. 

[3]  The  appellant  complains  of  the  follow- 
ing instruction  given  by  the  court: 

"I  charge  you  that,  if  the  servant  la  in- 
jured by  danger  which  is  known  to  him,  or 
which  in  the  exercise  of  care  and  intelligence 
on  his  part  should  have  been  known,  yet  if,  in 
a  moment  of  forgetfulness,  while  in  the  dis- 
charge of  his  duties,  and  owing  to  the  haste 
required  to  perform  such  duties,  he  momentarily 
forgets  such  danger,  and  in  such  moment  of 
forgetfulness  is  injured,  that  does  not  in  law 
preclude  a  recovery.  That  is,  the  minute  that 
fact  appears  it  is  not  proper  for  the  law  to 
say,  you  cannot  recover  because  yon  knew  of 
the  danger  and  you  forgot  it.  That  is  a  fact 
and  circumstance  which  you  may  take  into- 
consideration  with  all  other  facts  and  circum- 
stances in  determining  the  character  of  the  dan- 
ger and  determining  the  question  of  whether  the 
servant  was  guilty  of  negligence." 

One  of  the  objections  made  to  this  Instme- 
tion  is  that  there  is  no  testimony  upon  whidt 
to  base  It  We  are  required  to  bold  that  this 
objection  is  well  taken.  We  have  vwy  care- 
fully read  the  respondent's  testimony  as  It 
appears  in  the  statement  of  facts,  and  we  are- 
unable  to  find  any  Intimation  that  he  was  in- 
jured because)  be  momentarily  forgot  the 
dangers  or  defects  of  which  he  complains. 
On  the  contrary,  the  testimony  shows  that  he- 
did  not  know  whether  there  were  two  or 
three  planks  on  the  staging  upon  which  he 
was  working,  and  that  he  did  not  know  that 
the  planks  along  the  side  of  the  hatdi  where 
he  was  working  were  In  part  pushed  under  the 
deck  of  the  boat,  and  that  he  did  not  know 
that  there  was  no  planking  at  the  end  of  the 
hatchway  where  he  fell.    Manifestly,  U  h* 
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did  not  know  at  these  defects  or  danKKS,  he 
could  not  hare  forgotten  them.  Nor  can 
"we  say  that  this  instruction  was  harmless. 
At  best,  the  doctrine  of  "momentary  forget- 
fulness"  has  a  tendency  to  defeat  and  annul 
the  doctrines  of  contributory  negligence  and 
assumption  of  risk  and  should  not  be  ap- 
plied to  all  cases  and  circumstances,  and 
where  it  Is  applied  it  is  manifest  that  it  is 
-a.  doctrine  which  must  clearly  influence  the 
-case  and  the  conclusions  which  may  be 
reached  by  the  Jury.  In  other  words,  when 
this  doctrine  is  applied  to  a  case,  it  is  of 
-vital  importance.  Because  there  was  no  tes- 
timony upon  which  to  base  this  instruction, 
■Vfe  do  not  feel  called  upon  to  determine 
"Whether  or  not  the  instruction  would  have 
been  proper  in  a  case  of  this  character,  bad 
there  been  testimony  tending  to  show  that 
the  injury  resulted  from  momentary  for- 
setfulness. 

For  the  errors  noted,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  new 
trial. 

PARKER,  G  J.,  and  MAIN,  HOLGOMB, 
and  HOVEY,  JJ.,  concur. 

aX)I<BIAN,  J.  (dissenting).  I  am  unable 
to  concur  In  that  part  of  the  opinion  which 
holds  that  respondent  did  not  assume  the 
risk  as  a  matter  of  law.  There  were  no 
concealed  defects  in  the  scaffolding.  The 
light  was  good,  and  resp<»dent  testified  that 
lie  could  have  seen  if  he  had  looked.  The 
limitations  of  the  scaffolding  were  perfectly 
<^>ai  and  apparent,  and  under  these  condi- 
tions reasonable  minds  may  not  difCer.  It 
was  the  duty  of  respondent  to  use  some  care 
for  his  own  safety,  and  the  slightest  and 
most  superficial  obserration  upon  bis  part 
when  he  went  upon  the  scaffolding  would 
have  folly  advised  him  of  the  danger  of  the 
Bltnation.  Under  these  conditions  he  should 
be  held  to  hare  assumed  the  risk,  and  the 
action  should  be  dismissed. 

IfACKINTOSH  and  MITCHBLIJ,  JJ.,  con- 
eur. 
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SPAHR  V.  LIEBECK.     (No.   i69M.) 

(Supreme  Qoatt  of  Washington.    March  8, 
1922.) 

I.  Pleading  <S=>93 (3)— Plea  of  llmiUtltfnt  and 
general  denial  In  salt  on  notes  does  not  pre- 
sent Ineonslstent  defenses. 
In  a  suit  on  notes,  where  defendant  pleaded 
a  general  denial,  a  further  plea  of  limitations 
does    not    present   inconsistent   defenses,    but 
merely  removes  the  burden  from  plaintiff  of 
proving    the    execntion    and   delivery    of    the 
notes,  and  defendant  was  entitled  to  show  that 
the  note  last  executed  was  not  given  in  pay- 


ment of  interest  on  the  earliest  note  so  as  to 
remove  the  same  from  the  bar  of  the  statute 
of  limitations. 

2.  LIniltatlofl  of  actions  «=>I93— Evldonoo  that 
later  note  did  not  Include  Interest  on  earlier 
note  held  admissible  under  general  denial. 
In  a  suit  on  notes  in  which  plaintiff  alleged 
that  the  note  bearing  the  latest  date  included 
the  interest  due  on  the  earliest  note,  the  court 
properly  admitted  evidence  offered  by  defend- 
ant showing  that  the  later  note  was  given  for 
a  loan  and  the  proceeds  thereof  was  used  to 
pay  a  note  which  defendant  owed  to  another 
person;  such  evidence  being  admissible  under 
defendant's  general  denial  accompanied  by  a 
specific  denial  of  payment  of  interest  on  the 
earlier  note. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; J.  B.  Davidson,  Judge. 

Action  by  Reuben  Spahr  against  Mary  Lie- 
beck.  From  Judgment  for  plaintiff  for  less 
than  he  claimed,  plaintiff  appeals.    Affirmed. 

Henry  W.  Lung  and  S.  8.  Langland,  both 
of  Seattle,  for  appellant 
M.  H.  IngersoU,  of  Seattle,  for  respondent. 

HOVEY,  J.  [1]  Appellant  sued  respondent 
upon  three  promissory  notes  the  first  being 
for  $1,256.50,  dated  August  16,  19U,  and  due 
90  days  after  date,  the  second  for  $186,  dat- 
ed May  1,  1916,  due  six  months  after  date, 
and  the  third  for  $135.40,  dated  October  2, 
1916,  due  six  months  after  date.  The  com- 
plaint was  filed  July  11,  1921.  It  alleged 
payments  on  the  first  note  of  $100  on  June  1, 
1915,  and  $113.25  on  October  1,  1916.  The 
answer  denied  the  execution  of  the  first  note 
and  denied  the  making  of  the  payments  al- 
leged, and  alleged  affirmatively  that  no  pay- 
ments on  principal  or  interest  had  been  made 
on  the  first  note  and  that  the  same  was  bar- 
red by  the  statute  of  limitations.  The  reply 
alleged  that  the  third  note,  being  the  one  for 
$136.40,  was  made  for  the  express  purpose  of 
paying  $113.25  interest  due  October  1,  1918, 
on  the  first-mentioned  note  and  to  pay  $22.08 
interest  on  the  note  for  $186.  The  lower 
court  granted  Judgment  on  the  second  and 
third  notes  but  held  that  the  first  note  was 
barred  by  the  statute  of  limitations,  and  de- 
nied any  recovery  thereon,  and  the  aK)eal  is 
from  that  iiortion  of  the  Judgment 

The  first  question  raised  by  appellant  \^ 
that  the  defenses  were  inconsistent,  citing 
Seattle  National  Bank  v.  Carter,  13  Wash. 
281,  43  Pac.  331.  48  L.  R.  A.  177,  and  similar 
cases.  Assuming,  without  deciding,  that  the 
defenses  are  Inconsistent,  we  differ  with  aj>- 
pellant  as  to  the  consequences.  If  the  effect 
of  the  general  denial  can  be  said  to  be  over- 
come by  the  affirmative  plea  of  the  statute 
of  limitations,  it  would  simply  result  that 
the  plaintiff  would  not  be  put  to  the  burden 
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of  i»roTing  the  execution  and  delivery  of  the 
note  under  the  cases  cited.  But  It  does  not 
have  the  effect  that  counsel  apparently  con- 
tends for  of  cutting  the  defendant  ofT  from 
all  defense  as  to  matters  wbldi  he  will  not 
be  deemed  to  have  admitted. 

[2]  It  Is  next  contended  that  the  court 
erred  In  admitting  testimony  showing  that 
the  ?135.40  note  was  In  fact  given  for  a  loan 
and  the  money  so  obtained  was  used  to  pay 
a  note  which  respondent  owed  to  one  Frost, 
and  It  is  claimed  that  this  Is  a  defense  which 
should  be  pleaded.  The  payments  of  Inter- 
est on  the  first  note  were  speclfleally  denied, 
and  this  proof  was  admissible  under  the  gen- 
eral denial. 

The  statement  of  facts  la  In  narrative 
form,  and,  as  the  evidence  is  there  summa- 
rized, we  cannot  say  that  the  Judgment  of 
the  trial  court  is  not  well  founded ;  in  fact  It 
se^ns  In  our  opinion  to  preponderate  in  fa- 
vor of  the  Judgment 

Judgment  affirmed. 

PARKER,  0.  X,  and  HOIiCOMB,  MAIN, 
and  MACKINTOSH,  JJ.,  concnr. 


IH  re  DRAINAGE  DIST.  NO.  10  OF  KING 
COUNTY. 

BENHAM  et  al.  v.  MoLAUGHLIN  at  al. 

(No.   16879.) 

(Supreme    Court'  of   Washington.      March    3, 
1922.) 

1.  Drains  «=9l4(3)— Court  will  set  review 
ooenty  commissioners'  discretion  In  establish- 
ing drainage  district  In  absence  of  fraad  or 
arbitrary  action. 

The  superior  court,  on  appeal  from  order 
of  board  of  county  commissioners  establishing 
drainage  district,  under  Rem.  C!ode  1915,  | 
•3909.  will  not  review  the  board's  exercise  of 
its  discretion  in  establisliing  the  district,  but 
win  merely  inquire  into  the  jurisdiction  of  the 
board,  the  legality  of  the  proceedings,  and  as- 
certain whether  fraud  or  grossly  arbitrary  ac- 
tion is  established  by  the  record. 

2.  Drains  «s»  14(1)— Absence  of  bond  doee 
not  alTeot  Jurladiotlon  and  defeots  therein  do 
not  Invalidate  prooeedinge  after  distriet  ee- 

.^  tabllshed. 

Failure  of  petitioners  for  establishment  of 
drainage  district  to  give  the  bond  required  by 
the  county  commissioners,  will  not  affect  their 
jurisdiction  and  defects  in  a  bond  as  given 
will  not  invalidate  the  proceedings  after  the 
bond  has  been  acted  on  and  the  district  has 
been  established. 

Department  1. 

Appeal  from  Superior  Court,  King  (bounty ; 
Austin  IS.  Orlfflths,  Judge. 


Petition  by  R.  J.  McLaughlin  and  others 
for  establishmait  of  Drainage  District  No. 
10  of  King  County,  Washington,  to  which 
Uenry  J.  Benham  and  others  filed  r^non- 
strances.  From  Judgment  dismissing  remon- 
strators*  appeal  from  order  of  board  of  coun- 
ty commissioners  establishing  the  district, 
the  remonstrators  appeaL    Afitrmed. 

EUas  A.  Wright,  Sam  A.  Wright,  Jay  C 
Allen,  and  S.  H.  Steele,  all  of  Seattle,  for 
appellants. 

Malcolm  Douglas  and  Howard  A.  Hanstm, 
both  of  Seattle,  for  respondents. 

TOT.MAN,  J.  Another  branch  of  this  con- 
troversy was  before  this  court  In  State  ex 
reL  Foley  v.  Ramsey  et  aL  (Wash.)  199  Pac. 
978,  and  reference  to  that  case  may  be  had 
for  a  statement  of  the  facts. 

As  stated  In  the  Foley  Case,  respondent* 
there,  who  are  the  appellants  here,  appealed 
to  the  superior  court  for  King  county  from 
the  order  of  February  9,  1920,  made  by  the 
board  of  county  commissioners  establishing 
drainage  district  No.  10  of  King  county. 
This  appeal  Is  from  a  Judgment  of  the  su- 
perior court  entered  April  2,  1921,  on  motion 
of  respondents,  dismissing  that  appeal. 

The  parties  here  seem  to  have  each  exactly 
reversed  the  position  which  they  sought  to 
maintain  In  the  Foley  Case.  There  we  find 
that  the  respondents  here  were  contending 
that  mandamus  would  not  lie  because  the 
remedy,  if  any,  was  by  appeal,  and  the  pres- 
ent appellants  there  argued: 

"In  this  case,  however,  these  appellants  made 
away  with  the  objections  that  were  filed  by 
these  relators,  and  destroyed  the  only  record 
on  which  they  could  base  an  appeal,  and  now 
want  to  say  to  this  court  that  appeal  will  lie 
from  the  order  establishing  the  district." 

However,  since  we,  and.  not  counsel  for 
the  litigants,  must  decide  the  case,  it  is 
nseless  to  "appeal  from  Phillip  drunk  to 
Phillip  sober."  The  statute  authorizing  ap- 
peals from  orders  made  by  the  board  of  coun- 
ty commissioners  (Rem.  Ode,  {  3909)  reads: 

"Any  person  may  appeal  from  any  decision 
or  order  of  the  board  of  county  commissioners 
to  the  superior  court  of  the  proper  county." 

[1]  It  may  be  assimied  that  "any  person" 
means  any  person  Interested  in  the  matter  at 
Issue,  and  there  is  no  contention  that  ap- 
pellants did  not  have  a  sufficient  interest  In 
the  subject-matter  to  give  them  the  right  to 
appeal.  It  would  therefore  appear  that  the 
question  here  to  be  decided  Is,  What  ques- 
tions will  be  reviewed  by  the  courts  on  sudi 
an  appeal?  The  learned  trial  court  seems 
to  have  been  of  the  opinion  that  the  court 
could  inquire  only  Into  the  Jurisdiction  of  the 
board,  the  regularity  of  the  proceedings  had 
before  it,  and  fraud  or  grossly  arbitrary  ac- 
tion appearing  on  the  face  of  the  record,  or. 
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Stated  In  other  words,  in  effect  beld  that  the 
«oart  could  not  examine  into  and  control 
the  exerdse  of  discretion  by  the  county 
board.  Thla  principle  seems  to  have  been 
«arly  recognized  by  this  conrt,  and  nniform- 
Jy  followed.  In  Baum  v.  Sweeny,  6  Wash. 
712,  32  Pac.  778,  In  upholding  the  Judgment 
of  the  trial  court  setting  aside  on  appeal  an 
order  made  by  the  county  board,  it  was  spe- 
«ltlcally  pointed  out  that  In  the  matter  com- 
plained of  the  board  had  no  discretion,  but 
simply  a  ministerial  duty  to  perform,  and, 
treating  the  appeal  as  in  effect  a  mandamus 
proceeding,  the  board  was  directed  to  per- 
form such  duty.  From  the  language  used 
the  inference  is  strong  that,  had  the  matter 
Involved  been  one  upon  which  the  county 
board  might  exercise  discretion,  the  result 
would  have  been  otherwise,  in  Belde  t. 
Lincoln  County,  25  Wash.  198,  65  Pac.  1S2. 
it  is  said: 

"What  are  the  limitations  upon  appeals  to 
the  superior  conrt  from  the  decision  of  the 
board  of  county  commissionerB?  The  superior 
court  exercises  only  judicial  power;  hence  ap- 
peals from  the  board  of  eoonty  commissioners 
to  the  superior  court  must  be  limited  to  such 
cases  as  require  the  exercise  of  purely  judicial 
power,  and  therefore  when,  the  board  of  county 
commissioners  exercises  political  power,  or  leg- 
tolatiye  power,  or  administrative  power  or  dis- 
cretionary power,  or  purely  ministerial  power, 
no  appeal  involving  a  trial  de  noyo  will  lie. 
Fulkerson  v.  Stevens,  U  Kan.  125  (1  Pac. 
261).  It  may  be  that  under  an  appeal  from 
such  an  order  or  decision,  the  superior  court 
would  have  power  to  inquire  into  questions  of 
Jurisdiction,  the  regularity  of  the  proceedings 
of  the  board  of  commissioners,  and  its  compli- 
ance with  the  forms  of  law,  but  not  to  try  the 
case  as  if  originally  brought  in  that  court." 

The  Selde  Case  was  approved  and  fol- 
lowed in  Slate  ex  rel.  Teargln  v.  Mascbke, 
-90  Wash.  249,  155  Pac.  1064,  where,  after 
quoting  from  the  Selde  Case,  it  is  said: 

"If  the  action  of  the  board  of  county  com- 
missioners was  arbitrary  or  capricious,  this 
fact  can  only  be  determined  by  a  trial  de  novo 
in  the  superior  conrt.  In  no  other  way  could 
the  facts  which  show  such  arbitrary  or  ca- 
pricious conduct,  if  in  fact  it  existed,  be  made 
to  appear.  These  facts  were  what  produced 
the  action  of  the  board,  and  would  not  be 
shown  by  the  record  of  the  proceedings  of  such 
board.  There  being  no  right  to  a  trial  de  novo, 
under  the  holding  in  the  Selde  Case,  there 
was  no  appeal  from  the  action  of  the  board 
which  would  afford  an  adequate  remedy." 

It  Is  awarent  that,  both  In  making  the 
order  establishing  the  district,  and  in  re- 
fusing to  grant  a  rehearing  thereafter,  the 
county  board  exercised  Its  discretion,  that 
fraud  or  arbitrary  action  is  not  established 
by  the  record,  and  that  the  courts  cannot  In- 
terfere even  though  they  may  be  convinced 
tbat  tbe  wrong  result  was  reached. 

[2]    TUs  being  the  settled  rule  In  this 


state,  and  It  appearing  that  on  the  face  of 
the  record  the  proceedings  leading  up  to  and 
culminating  in  the  ordrar  made  by  the  county 
board  for  the  establishment  of  drainage  dis- 
trict No.  10  were  in  aU  things  regular,  and 
in  compliance  with  the  statute,  except  only 
the  bond  given  on  behalf  of  the  petitioners 
for  the  establishment  of  the  district,  we  will, 
though  little  reliance  seems  to  be  placed 
on  that  point,  refer  to  it  briefly.  It  appears 
that  the  petitioners  presented  with  their  peti- 
tion a  bond  In  the  sum  of  9200,  conditioned 
as  provided  by  statute,  and  thereafter,  on 
the  advice  of  the  county  engineer,  tbe  board 
of  Its  own  motion  ordered  the  petitioners  to 
Ule  an  additional  bond  in  the  sum  of  $1,600, 
which  order  was  never  in  any  manner  com- 
piled with.  The  general  rule  applicable  Is 
given  In  19  Corpus  Juris,  646,  as  follows: 

"In  some  jurisdictions  the  petition  must  be 
accompanied  by  a  bond  to  protect  the  county 
and  other  interested  persons  against  the  ex- 
pense of  the  preliminary  proceedings  in  case 
the  drainage  district  or  ditch  is  not  established. 
But.  failure  to  give  bond  does  not  adSect  the 
jurisdiction  «t  the  conrt  or  board,  and  defects 
therein  will  not  invalidate  the  proceedings  after 
the  bond  has  been  acted  upon  and  tbe  drain  or 
district  established." 

This  seems  to  be  a  reasonable  and  salutary 
rule  as  well  as  the  general  one,  and  we  are 
content  to  follow  It 

The  judgment  of  the  trial  court  Is  affirmed. 

PARKIUR,    a    J.,    and    MITCHELL    and 
BRIDGES,  JJ.,  concur. 
FULLBRTON,  J.,  concurs  Ui  tbe  resdlt 


WENATCHEE  NORTHERN  WAREHOUSE 
ft  MARKETING  CO.  v.  LEAVENWORTH 
STATE  BANK.     (No.  16362.) 

(Supreme  Court  of  Washington.    March  8, 
1922.) 

1.  Sales  «=a7— Contraot  held  oae  of  sale  aad 
not  of  agency. 

Seller's  parol  agreement  to  deliver  at  spe- 
cified price  apple  boxes  for  which  buyer  procur- 
ed orders  during  certain  season  held  a  contract 
of  sale,  and  not  a  contract  of  agency  whereby 
seller  employed  buyer  to  procure  orders  on  its 
behalf. 

2.  Frauds,  statute  of  ^=»84— Oral  agreement 
to  furnish  apple  boxes  held  unenforceable  un- 
der statute  as  a  oontraot  of  sale. 

An  oral  agreement  to  furnish  apple  boxes 
over  and  above  a  number  contracted  for  in 
writing,  as  the  needs  of  a  certain  fruit  season 
might  require,  heid  unenforceable  under  the 
statute  as  a  contract  of  sale  where  the  value 
was  more  than  $50. 

Department  1. 

Appeal  from  Superior  Ck>urt,  Chelan  Coun- 
ty;  Wm.  A.  Granshan,  Judge. 
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Action  by  the  Leavenworth  State  Bank 
against  the  Wenatchee  Northern  Warehouse 
&  Marketing  Company.  Judgment  for  plain- 
tiff and  defendant  appeals.    Affirmed. 

Sumner  &  Lebeck,  of  Wenatchee,  for  ap- 
pellant 

Herman  Howe,  of  Leavenworth,  and  W.  O. 
Parr,  of  Wenatchee,  for  respondent 

FDLLERTON,  J.  On  March  7,  1919,  the 
Leavenworth  Box  Company,  a  corpora  tlMi, 
entered  into  a  contract  with  the  appellant, 
Wenatchee  Northern  Warehouse  &  Market- 
ing Company,  by  the  terms  of  which  the  box 
company  agreed  to  sell  to  the  marketing 
company  200,000  fruit  iMXes  of  defined  sped- 
flcatlons,  at  a  price  of  14  cents  per  box,  de- 
livered free  on  board  cars  at  Wenatchee, 
Wash.  Later  on  a  written  modification  of 
the  contract  was  entered  Into,  by  which  the 
specifications  for  100,000  of  the  boxes  were 
changed;  the  box  company  agreeing  to  de- 
liver in  lieu  thereof  100,000  apple  boxes  of 
other  spedficatlcms,  the  price  and  place  of 
delivery  to  remain  the  same.  This  contract 
was  substantially  performed  by  the  seller; 
all  of  the  boxes  delivered  thereunder  being 
blUed  to  the  purchaser  at  the  contract  price. 
The  purchaser  also  bought  of  the  seller  some 
32,000  boxes,  which  the  box  company  biUed 
to  it  at  a  price  of  22  cents  per  box. 

The  boxes  were  shipped  to  the  purchaser 
in  carload  lots.  At  the  time  of  the  shipments 
of  the  separate  carload  lots  they  were  in- 
voiced to  the  purchaser,  showing  the  quanti- 
ty and  kind  shipped,  the  price  per  hundred, 
and  the  total  price,  with  a  statement  that 
the  account  therefor  had  been  assigned  to 
the  respondent,  Leavenworth  State  Bank. 
The  statement  also  directed  the  purchaser  to 
remit  for  the  amount  of  the'  shipment  to  the 
bank. 

The  present  action  was  brought  by  the 
Leavenworth  Bank  upon  13  of  these  assigned 
accounts  approximating  $15,000;  the  bank 
admitting  in  its  complaint  that  the  def«[id- 
ant  was  entitled  to  certain  offsets  for  freight 
paid,  the  precise  amount  of  which  it  was  un- 
able to  state. 

The  defendant  answered,  admitting  the  re- 
ceipt of  the  boxes  except  as  to  an  inconsid- 
erable niuiber,  bat  disputed  the  price  to  be 
paid  for  the  boxes  delivered  In  excess  of  the 
number  delivered  under  the  written  contract 
It  counterclalmed  for  the  shortage  and  for 
the  freight  paid,  and  these  were  admitted  to 
te  proper  deductions  by  the  plaintiff,  and 
.there    is    no    controversy    here    concerning 


them.  It  further  oonnterdalmed,  alleging 
that  subsequent  to  entering  into  the  original 
written  contract  the  same  parties  orally 
agreed  that  if  the  defendant  "would  secure 
orders  for  boxes  for  1919  season  that  ttie 
[box  company]  would  fill  the  same  at  the 
price  of  $.15%  f.  a  b.  Wenatchee" ;  that  the 
defendant  did  procure  orders  for  boxes  to 
the  number  of  97,400;  that  the  box  company 
repudiated  the  contract  and  tbat  the  defend- 
ant was. compelled  to  purchase  the  same  in 
the  open  market  at  an  advanced  price  and 
at  a  loss  to  itself  in  the  sum  of  $3,991.75. 
The  allegations  concerning  this  counterclaim 
were  put  in  issue  by  a  deniaL 

On  the  trial  of  the  cause,  whidi  was  bad 
before  the  court  sitting  with  a  Jury,  after 
hearing  the  evidence  concerning  Hie  last- 
mentioned  counterclaim,  the  court  withdrew 
its  consideration  from  the  Jury,  directing 
them  to  find  only  on  the  issues  made  by  the 
complaint  and  the  denials  thereto,  also  di- 
recting them  to  allow  to  the  respondent  the 
counterclaims  which  the  plaintiff  conceded 
to  be  just  The  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  approximately  $14.- 
000,  and  for  the  amount  returned  Judgment 
was  entered.  The  defendant  appeals,  assign- 
ing error  on  the  ruling  of  the  court  with- 
drawing the  disputed  counterclaim  from  the 
consideration  of  the  Jury. 

[1,  2]  Ti^e  trial  court  admitted  evidence  <hi 
the  disputed  counterclaim  evidently  on  the 
theory  that  the  defendant's  allegatlocs  with 
respect  thereto  could  be  construed  as  a  con- 
tract of  agency,  withdrawing  it  when  the 
proofs  developed\  that  it*  was  not  a  contract 
of  that  sort  With  these  conclusions  of  the 
trial  court  we  entirely  agree.  Tbe  most  that 
the  evidence  tended  to  establish  was  that  the 
representative  of  the  box  cMupany  orally 
promised  that  the  box  company  would  fur- 
nish the  defendants  with  such  quantity  of 
boxes,  at  the  price  named,  over  and  above 
the  number  agreed  in  writing  to  be  furnish- 
ed, as  their  needs  for  the  frnlt  season  of 
1919  might  require.  Under  no  interpretation 
could  it  be  c(»strued  as  a  contract  of  agenc; 
whereby  the  box  company  employed  the  de- 
fmdant  to  procure  orders  on  Its  behalf  for 
fruit  boxes.  As  an  agreonent  for  the  sale  of 
boxes,  it  is  unenforceable  under  the  statute 
requiring  contracts  for  the  sale  of  goods, 
wares,  and  merchandise  of  the  value  of  $50 
or  more  to  be  in  writing. 

The  Judgment  Is  affirmed. 

PARKER,  C.  J.,  and  MITCHESm  TOL- 
I£AN,  and  BRIDGES,  JJ.,  concur. 
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STATE  «x  r^.  PENDLETON  v.  SUPERIOR 

COURT  OF  KINQ  COUNTY. 

(No.  17094.) 


(Supreme  Court  of  Wasbinston.    Marcfi  13, 
1922.) 


I 


Statutes  «=s22S— Offloe  of  a  "provlM." 
Tbe  office  of  proviso  is  ordinarily  to  ex- 
cept something  from  the  operation  of  the  act 
'which  otherwise  would  be  included  within  it. 
[Ejd.  Note. — For  other  definitiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Proviso.] 

2.  Offleers  «s>5 1— Statutes  not  ooBstrned  to 
•horten  terms  of  Inoumbost  offloers. 

Statutes  win  not  be  construed  to  shorten 
the  terms  of  incumbent  officers  unless  the  in- 
tent is  plain!;  and  clearly  expressed. 

3.  Schools  and  school  districts  €=aS3(l)— How 
directors  are  to  be  elected  under  statute  ooa- 
sellibtlng  elections  determined. 

Under  Laws  1021,  c.  61,  consolidating  elec- 
tions, a  school  district  of  the  first  class  with 
a  board  of  five  directors,  each  elected  for  a 
term  of  three  years,  the  term  of  one  expiring 
on  first  Monday  in  January,  1922,  terms  of 
tvro  expirinj;  on  first  Monday  in  January,  1923, 
and  two  on  first  Monday  in  January,  1924,  will 
elect  in  May,  1922,  only  one  director,  and  will 
elect  two  directors  in  May,  1923,  and  two  in 
May,  1924;  that  is,  only  officers  will  be  elected 
'whose  terms  have  already  expired. 

4.  Oflleers  4=949— Statute  consolidating  eleo- 
tions  held  not  Invalid  as  extending  term  be- 
yond that  for  which  eleotedL 

Laws  1921,  c.  61,  fixing  time  for  election 
and  qualification  of  officers  at  a  later  period 
than  it  was  fixed  in  the  act  creating  the  offices, 
does  not  violate  Const,  art  11,  §  8,  in  that  it 
extends  terms  beyond  the  terms  for  which 
elected,  incumbent  officers  being  elected  not 
only  for  a  named  period  of  time,  but  "until 
their  successors  are  elected  and  qualified." 

Department  1. 

Proceeding  by  the  State,  on  the  relation 
of  W.  0.  Pendleton,  against  the  Superior 
Conrt  of  King  County,  to  review  an  order 
denying  a  'writ  of  mandate.    AfDrmed. 

Harry  A.  Rhodes,  Shorett,  McLaren  & 
Shorett,  and  Preston  Thorgrlmson  &  Tur- 
'  ner,  all  of  Seattle,  for  plaintiff. 

Malcolm  Douglas,  Ewlng  D.  Colvin,  and 
Henry  W.  Pennock,  all  of  Seattle,  for  re- 
spondent. 


FULLBRTON,  3.  On  January  31,  1922, 
the  relator,  W.  C.  Pendleton,  tendered  for 
filing  to  the  secretary  of  the  board  of  di- 
rectors of  Seattle  school  district  No.  1,  King 
county,  a  iietitlon,  signed  by  the  requisite 
number  of  voters,  praying  that  be  become  a 
candidate  for  the  ofBce  of  school  director  for 
the  school  district  named  "for  one  of  the 
terms  commencing  on  the  first  Monday  of 
January,  1923,"  and  praying  further  that  bis 
name  be  placed  upon  the  official  ballot  as  a 


(204  p.) 

candidate  for  such  office  ta  be  voted  upon 
at  tbe  election  to  be  held  on  tbe  first  Tues- 
day after  the  first  Monday  In  May,  1922. 
The  secretary  of  the  board  declined  to  file 
the  petition  or  to  place  the  name  of  tbe  re- 
lator on  the  ballot  for  the  stated  reason  that 
no  vacancy  would  exist  In  the  oflSce  named 
on  the  first  Monday  In  January,  1923,  or  any. 
time  prior  to  the  election  to  be  held  In  May 
of  that  year.  The  relator  thereupon  Institut- 
ed proceedings  in  mandate  in  the  superior 
court  of  King  county  to  compel  the  secretary 
to  comply  with  the  petition.  On  the  hear- 
ing the  superior  court  entered  an  order  de- 
nying the  writ,  and  the  proceeding  now  be- 
fore us  is  a  proceeding  brought  to  review  the 
order. 

To  an  understanding  of  the  controversy 
presented  it  may  be  well  to  briefly  review 
the  legislation  giving  rise  to  It  Prior  to  its 
session  in  1921  the  Legislature  had  by  vari- 
ous enactments  provided  for  tbe  organiza- 
tion of  nimierous  municipal  and  quasi  mu- 
nicipal corporations,  imder  the  designations 
of  cities,  towns,  townships,  school  districts, 
park  districts,  Irrigation  districts,  diking  Im- 
provement districts,'  river  Improvement  dis- 
tricts, commercial  waterway  districts,  and 
perhaps  others  of  a  like  nature,  all  of  which 
are  governed  or  controlled  by  elective  offi- 
cers. While  the  laws  authorizing  the  crea- 
tion of  these  municipalities  are  general,  and 
operative  for  the  benefit  of  aU  communities 
similarly  situated,  they  were  usually  enacted 
at  the  bequest  of  some  particular  locality, 
and  the  election  day  appointed  for  the  elec- 
tion of  the  governing  offl<«rs  was  usually 
fixed  to  meet  the  exigencies  of  the  particu- 
lar case.  Tbe  result  was  that  many  of  the 
municipalities  had  different  election  days, 
and  when  these  became  overlapping,  as 
many  of  them  did  subseqnaitly  so  become, 
the  same  locality  had  a  series  of  elections. 
Imposing  ui>on  It  needless  waste  In  the  ex- 
penditure of  time  and  cost  The  Legislature, 
for  the  commendable  puriKise  of  consolidat- 
ing these  numerous  elections,  enacted  the 
statute  found  in  chapter  61  of  the  Laws  of 
1921.  By  the  second  section  of  the  act  It  Is 
provided  that  all  elections  In  the  municipal- 
ities enumerated,  with  certain  exceptions  not 
necessary  here  to  be  noticed,  shall  be  held 
on  the  first  Tuesday  after  tbe  first  Monday 
in  May  In  the  year  in  which  they  may  be 
called,  and  by  the  fourth  section  it  is  en- 
acted: 


"The  term  of  every  city,  town  and  district 
officer  elected  under  the  provisions  of  this  act 
shall  begin  on  the  first  Monday  In  June  fol- 
lowing his  election:  Provided,  however,  that 
any  person  elected  to  office  at  the  first  elec- 
tion held  under  this  act  shall  not  take  office 
until  the  expiration  of  the  term  of  office  of  his 
predecessor;  and  provided  further,  that  any 
person  whose  term  of  office  shall  expire  prior 
to  the  holding  of  the  first  election  under  this 
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act,  shall  continae  to  hold  office  nntO  hia  ane- 
cesaor  ia  elected  and  qualified." 

The  ^ect  of  the  act,  it  Is  at  once  ap- 
parent, was  to  change  the  beglDnIng  and 
ending  of  the  term  of  office  of  every  officer 
whose  term  did  not  begin  oh  the  first  Mon- 
day in  Jane  following  his  election,  and,  as 
there  were  few  of  such  officers  whose 
terms  did  so  begin,  the  change  was  practical- 
ly universal.  The  situation  is  further  com- 
plicated by  the  fact  that  the  gpverning  body 
of  the  several  municipalities  ordinarily  con- 
sist of  a  number  of  persons,  holding  for 
terms  longer  than  one  year,  which  com- 
mence at  different  annual  periods,  so  that  a 
less  number  than  the  total  number  of  the 
board  and  generally  '  a  less  number  than 
a  majority  are  elected  annually;  the  evident 
purpose  of  the  Legislature  being  to  prevent 
those  sudden  reversals  or  changes  in  govern- 
ing policies  which  an  election  of  ail  or  of  a 
majority  of  the  board  at  one  time  might  &a- 
tall. 

The  school  district  with  which  we  are  Im- 
mediately concerned  is  a  school  district  of 
the  first  class.  It  is  governed  by  a  board  of 
five  directors,  each  elected  for  a  term  of 
three  years.  By  the  provisions  of  the  stat- 
utes existing  prior  to  the  statute  dted  these 
officers  were  elected  at  annual  elections  held 
on  the  first  Saturday  in  December  of  each 
year,  two  of  such  officers  being  elected  at 
one  election,  two  at  another,  and  one  at  the 
third;  the  term  of  office  beginning  on  the 
first  Monday  in  January  of  the  year  follow- 
ing the  election.  While  it  is  not  made  clear 
by  the  record,  we  gather  that  one  of  the 
present  directors  was  elected  at  the  Decem- 
ber election  of  1918,  that  two  were  elected 
at  the  'December  election  in  1919,  and  that 
two  were  elected  at  the  December  election  In 
1920.  As  the  statute  of  1921  went  into  effect 
In  June  of  that  year,  no  election  was  held 
in  the  following  December;  the  director 
whose  term  would  naturally  have  ended  in 
January  of  1922,  holding  over  at  the  present 
time.  His  successor  will,  of  course,  be  elect- 
ed at  the  election  to  be  held  in  the  coming 
month  of  May. 

The  specific  question  presented  here  is: 
When  are  the  successors  of  the  directors 
elected  in  1919,  and  whose  terms  of  office 
will  nominally  expire  cm  the  first  Monday  In 
January,  1923,  to  be  elected.  It  Is  the  re- 
lator's contention  that  they  are  to  be  elected 
at  the  coming  May  election  for  a  term  of 
three  years  commencing  on  the  first  Monday 
of  June  following,  although,  because  of  the 
first  proviso  of  section  4  of  the  act,  they 
will  not  take  office  until  the  first  Mcmday  In 
January,  1923,  the  expiration  of  the  term  of 
office  of  the  directors  elected  in  1919.  On 
the  other  hand,  the  respondent  contmds  that 
the  act  contemplates  only  the  election  at 
the  coming  May  election  of  a  successor  to 
that  director  whose  term  of  office  has  fully 


expired,  and  tltat  Sia  successors  to  those 
whose  terms  expire  in  January,  1923,  are 
to  be  elected  at  the  election  in  May,  1923w 

[1-3]  While  the  language  of  the  act  seems 
clear  enough  upon  its  face,  it  becomes  ob- 
scure when  an  attempt  is  made  to  apply  it 
to  the  different  situations  to  which  it  relates. 
The  fromers  of  the  act,  although  recognizing 
that  there  must  be  necessarily  a  shortening 
of  the  terms  of  either  the  existing  officers  or 
of  the  newly  elected  officers,  evidently 
thought  that  the  readjustment  would  take 
place  at  the  first  election  held  under  the  act, 
overlooking  the  fact  that  the  process  of  ad- 
justment would  continue  in  all  instances  to 
the  second  election,  and  in  some  instances  to 
the  third  and  fourth.  The  provisos  there- 
fore speak  of  the  first  election  only,  making 
no  reference  to  the  subsequmt  elections 
equally  affected.  The  inquiry  thai  ia:  Does 
the  act  mean  that  at  each  May  Section  there 
shall  be  elected  successors  to  all  officers 
whose  terms  will  expire  between  that  elec- 
tion and  the  next  one,  the  officers  elected 
at  the  first  election  to  take  ofllce  at  the  ex- 
piration of  the  terms  of  their  predecessors 
and  those  elected  later  to  take  office  on  the 
first  Monday  in  June  following  their  election 
regardless  of  the  unexpired  terms,  or  does  it 
mean  that  successors  shall  be  elected  to  suc- 
ceed those  whose  terms  have  fully  expired. 
permitting  the  incumbent  officers  to  bold  dur- 
ing the  Interval  between  the  expiration  of 
their  terms  and  the  subsequent  election.  It 
seems  to  us  that  the  latter  of  these  proposi- 
tions is  the  one  intended  by  the  Legislature. 
Such  would  be  the  natural  meaning  of  the 
words  used  were  it  not  for  the  first  of  the 
provisos  of  section  4  of  the  act  But  to  say 
that  the  proviso  has  the  contrary  effect  is  to 
allow  the  proviso  to  change  the  entire  pur- 
port of  the  act  This  is  not  the  usual  of- 
fice of  a  proviso.  Ordinarily  its  purpose  Is 
to  e.'ccept  something  from  the  operation  of 
the  act  which  otherwise  would  be  included 
within  it  Here  the  proviso  makes  provision 
only  for  the  first  election  held  under  the  act. 
It  says  nothing  concerning  other  elections. 
The  obvious  inference  is  that  these  are  left 
to  be  controlled  by  the  general  provisions, 
and  the  rule  la  that  statutes  will  not  tie  con- 
strued to  shorten  the  terms  of  incumbent  of- 
ficers unless  the  intott  is  plainly  and  clear- 
ly expressed. 

Another  drcumstanoe  supports  the  view 
we  adopt  As  we  have  before  indicated,  the 
Legislature  has  taken  pains  to  provide  for 
the  election  of  the  officers  comprising  the 
governing  boards  of  these  different  munici- 
palities in  rotation;  that  Is  to  say.  It  has 
provided  that  less  than  a  majority  of  the 
board  shall  be  elected  at  any  one  election.  It 
is  at  once  apparent  that  to  adopt  the  other 
construction  suggested  would  change  the  or- 
der of  these  electlona.  With  respect  to  the 
school  district  board  now  before  ua,  it  would 
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be  to  elect  tbree  members  at  the  first  elec- 
tion, two  at  the  second,  and  none  at  all  at 
the  third;  whereas  the  adopted  policy  has 
been  to  elect  them  In  the  order  of  two,  two, 
and  one.  With  inspect  to  certain  others  of 
the  mnnlclpalltiea  affected  the  result  Is 
more  marked.  In  cities  of  the  fourth  class, 
for  example,  which  are  governed  by  a  board 
of  five  cotmcilmen,  all  five  would  be  elected 
In  at  the  first  election,  and  none  at  all  at 
the  seccmd.  The  same  resnH  would  follow 
in  the  election  of  coundlmen  In  cities  of  the 
second  class ;  the  only  difference  being  that 
the  councilmen  number  twelve  instead  of 
five.  This  would  be  a  radical  change  in  ex- 
isting policy,  and  it  Is  difficult  to  believe  the 
Legislature  so  Intended. 

[4]  It  is  argued  that  the  foregoing  con- 
struction has  the  effect  to  extend  the  term 
of  an  officer  beyond  the  term  for  which  he  is 
elected,  and  is  thus  In  violation  of  section 
8,  art.  11,  of  the  Constitution.  But  an  ex- 
amination of  the  statutes  under  which  these 
several  boards  are  elected  will  show  that 
they  are  elected  not  only  for  a  named  peri- 
od of  time,  but  "until  their  successors  are 
elected  and  qualified."  Since  the  Legisla- 
ture, and  not  the.  Constitution,  fixes  the 
term,  the  time  elapsing  between  the  end  of 
the  definitely  named  period  and  the  election 
and  qualification  of  the  successor  is  a  part  of 
the  officer's  term,  and  the  term  is  not  ex- 
tended in  the  constitutional  sense  by  an  act 
of  a  subsequent  Legislature  fixing  th^  time 
for  the  election  and  qualification  of  a  suc- 
cessor at  a  later  period  than  it  was  fixed  in 
the  act  creating  the  office.  State  ex  rel.  Mer- 
edith V.  Tallman,  24  Wash.  428,  64  Pac.  750; 
State  ex  rel.  Vanderveer  v.  Gormley,  53 
Wash.  848,  102  Pac.  435,  104  Paa  620. 

Our  conclusion  is  that  the  trial  court  did 
not  err  in  its  Judgment,  and  the  same  will 
stand  affirmed. 

PABK'BR,  G.  J.,  and  BIAOKINTOSH,  MIT- 
OHELL,  and  HOLCOMB,  JJ.,  ccmcar. 


IB  re  HILL'S  ESTATE. 


HILL  V.  UPPER 

(No.   16638.) 

(Supreme  Court  of  Washington. 
1922.) 


March  9, 


Charities  ®=>4 — Trust  to  |»roniote  teaching  of 

medldBe  aooording  to  a  doctrine  regarded  by 

modern    science    as    detrimental    to    public 

health  held  void. 

A  devise  creating  a  trust  fund  to  promote 

the    teaching   of   the   homeopathic   school   of 

medicine  according  to  the  doctrine  of  certain 

specified  books,  without  perversion  or  distor- 


tion, which,  owing  to  the  advance  in  medical 
science^  would  be  detrimental  to  the  public 
health,  is  void  as  against  public  policy. 

Eovey,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  King  County: 
Mitchell  Gilliam,  Judge. 

Action  by  Fred  D.  Hill  against  George  W. 
Upper,  executor  of  the  will  of  S.  G.  Hill, 
deceased,  to  construe  a  paragraph  in  the 
wilL  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Kerr,  McCord  &  Ivey,  of  SeatUe,  and 
WeightstiU  Woods,  of  Chicago,  111.,  for  ap- 
pellant 

H.  D.  Moore  and  H.  F.  Moore,  both  of 
iSeattle,  and  Thos.  L.  Marshall,  of  Chicago, 
III.,  for  respondeat 

MAIN,  J.  The  purpose  of  this  action  was 
to  construe  a  paragraph  in  the  will  -  of  8. 
G.  Hill,  deceased.  The  petitioner  was  an 
heir,  and  the  defendant  was  the  executor. 
The  trial  resulted  in  findings  of  fact,  conclu- 
sions of  law,  and  a  Judgment  holding  that 
the  paragraph  of  the  will  in  controversy  waa 
void,  and  the  property  sought  to  be  disposed 
of  thereby  would  pass  to  the  heirs  of  the  de- 
ceased. From  this  Judgment  the  executor 
appeals. 

S.  G.  HiU  died  in  the  city  of  Seattle  some 
time  during  the  month  of  May,  1919.  His 
will  was  admitted  to  probate  on  the  2d  day 
of  June  of  that  year.  Thereafter  the  re- 
spondent brought  this  action  for  the  purpose 
of  testing  the  validity  of  one  paragraph  of 
the  wlU.  It  will  not  be  necessary  here  to 
set  out  In  full  the  will  or  the  paragraph  in- 
volved, but  only  such  portions  as  are  material 
to  present  the  question  to  be  determined. 
The  testator,  after  stating  that  he  recognized 
the  effectiveness  and  curative  value  of  home- 
opathic remedies  and  treatment  as  outlined 
in  certain  books  hereinafter  named  in  the 
excerpt  from  the  will  quoted,  and  deploring 
the  present  lack  of  instruction  in  schools  of 
medicine,  directed  the  trustee  named  in  the 
will  to  invest  the  residue  of  his  estate  in 
bonds  and  apply  the  income  in  perpetuity 
after  deducting  the  expense  of  handling  the 
trust  to  pay  for  the  services  of  a  competent 
homeopathic  physician  or  ifliyslcians  who 
Should  give  instruction^ 

"at  or  near"  some  reputable  homeopathic 
school  of  medicine  in  the  United  States  to 
demonstrate  to  said  students  the  effectivenesa 
of  said  homeopathic  remedies  and  treatment  in 
cases  of  chronic  diseases;  said  physician  in  said 
lectures  and  clinics,  shall  use  as  text  books  and 
confine  the  instruction  to  the  proposition,  prin- 
ciples and  methods  laid  down  in  Hahnemann's 
Organon  of  the  Art  of  Healing;  The  Nature  of 
Chronic  Diseases  (Hahnemann's),  and  J.  T. 
Kent's  Lectures  on  Homeopathic  Philosophy, 
and  also  shall  be  required  to  teach  his  students 
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the  use  and  appUcadon  of  Kent's  Bepertory 
of  Homeopathic  Materia  Medica. 

"Said  traatee  shall  have  the  power  to  select, 
replace  and  remove  said  physician,  and  the 
selection  from  time  to  time  of  the  homeopathic 
school,  of  medicine,  at  or  near  which  said 
physician  shall  teach. 

"The  instruction  and  clinies  to  be  free  and 
open  to  all  students  of  medicine  who  may  de- 
sire to  avail  themselves  thereof.    *     *     * 

"Realizing  that  many  schools  of  medicine 
and  numerous  physicians  are  antagonistic  and 
apathetic  in  regard  to  the  homeopathic  princi- 
ples and  methods  herein  referred  to,  it  is  mj 
will  and  wish  that  said  trustee  and  its  succes- 
sors exercise  care  and  diligence  in  determining 
the  qualifications  of  said  physicians  as  they 
may  appoint  hereunder  and  of  the  medical 
school  or  schools,  at  or  near  which  said  phy- 
sician shall  teach,  to  the  end  that  there  shall 
be  no  subversion  or  distortion  of  the  instruc- 
tion and  information  which  I  desire  may  be- 
come available  to  such  students  in  medicine 
who  may  desire  to  receive  the  same." 

Tbls  excerpt  from  the  will,  It  will  be  no- 
ticed, provides  that — 

A  homeopathic  physician  who  shall  give  the 
instruction  shall  be  confined  to  "use  as  text- 
books and  confine  the  instruction  to  the  propo- 
sition, principles  and  methods  laid  down  in 
Hahnemann's  Organon  of  the  Art  of  Heal- 
ing, The  Nature  of  Chro&ic  Diseases  (Hahne- 
mann's), and  J.  T.  Kent's  Lectures  on  Homeo- 
pathic Philosophy,  and  also  shall  be  required  to 
teach  liis  students  the  use  and  application  of 
SJent's  Repertory  ot  Homeopathic  Materia 
Medica." 


The  latter  clause  in  tbe  will  ttbows  that 
the  books  mentioned  shall  be  taught  without 
any  "subversion  or  distortion."  The  trial 
court  foimd  that,  If  the  principles,  theories, 
and  methods  of  the  books  mentioned  should 
be  taught  without  any  subversion  or  distor- 
tion as  required  by  the  will,  it  would  lead 
to  sickness  and  death  corresponding  to  tbe 
extent  that  they  were  followed  by  medical 
students,  and  would  do  great  harm  to  the 
public  health.  And,  further,  that  the  teach- 
ing ot  tbe  books  without  subversion  or  dis- 
tortion would  tend  to  deprive  the  sick  from 
receiving  proper  and  adequate  treatment 
which  is  recognized  by  modem  science  as 
being  necessary  in  curing  disease  and  re- 
lieving pain  and  suffering. 

Upon  the  trial  there  was  testimony  .by 
physicians  who  practiced  according  to  the 
methods  and  principles  of  the  allopathic 
school,  and  also  those  who  practiced  accord- 
ing to  the  principles  and  methods  of  the 
homeopathic  school.  This  Is  not  a  controversy 
between  the  two  schools.  Disregarding  en- 
tirely tbe  testimony  of  the  allopathic  pliy- 
sidans,  and  looking  only  to  the  evidence  ot 
those  testifying  who  belonged  to  the  home- 
opathic school,  the  great  weight  of  the  evi- 
dence sustains  the  finding  or  conclusion  ot 
the  trial  court  that  If  the  books  mehtloned 


were  taught  without  subversion  or  distor- 
tion that  it  would  lead  to  sickness  and  deaUi, 
and  would  deprive  ailing  persons  from  re- 
ceiving treatment  which  Is  recogmlzed  by  the 
modem  homeopathic  schooL  It  might  be 
said  that  the  evidence  almost  condnslTely 
established  this  fact  Tbe  evidence  shows 
that  since  the  l>ook8  mentioned  were  written 
there  has  been  a  large  development  In  medi- 
cal science  as  practiced  by  the  homeopathic 
school,  and  that  the  books  are  not  modem, 
and  if  the  principles  and  methods  there 
taught  only  were  applied  in  tbe  healing  ot 
disease  that  it  would  be  detrimental  to  the 
public  health. 

Since  the  evidence  shows  tliat  the  teadi- 
ing  ot  the  books  without  a  subversion  or 
distortion  would  be  inimical  to  the  public 
health  the  question  arises  whether  the  tie- 
quest  for  this  reason  is  void.  It  can  hardly 
be  doubted  that,  it  it  were  a  bequest  which 
tended  to  support  an  immoral  purpose  as 
recognized  by  modern  standards  of  correct 
conduct  the  will  would  be  void  tor  this  reason. 
We  do  not  understand  tbe  appellant  to  con- 
tend otherwise.  If  a  will  making  a  bequest 
for  an  Immoral  purpose  should  be  declared 
void  by  the  same  course  ot  reasoning  it 
would  follow  that  when  providing  tor  tbe 
teaching  of  medicine  which  would  be  detri- 
mental to  the  public  health  it  would  likewise 
be  Illegal  and  could  not  be  carried  Into 
effect.  In  other  words,  in  such  a  case  it  be- 
comes the  duty  of  the  court  to  declare  that 
the  bequest  Is  void  on  the  ground  of  public 
policy.  Speaking  on  this  question  In  Hollis 
T.  Drew  Theological  Seminary,  85  N.  X.  186, 
the  court  said: 

"The  courts  will  not  enforce  contracts  or 
the  payment  of  legacies  which  are  against  pnb- 
lic  poUcy.  But  it  is  not  always  easy  to  de- 
termine when  contracts  and  Iega<nes  are 
against  public  policy.  Some  cases  are  plain, 
and  have  been  settled  by  the  repeated  deci- 
sions of  the  courts.  Contracts  tending  to  un- 
dermine public  morals,  to  endanger  the  public 
health  or  the  public  safety,  to  prevent  com- 
petition at  judicial  sales,  to  improperly  in- 
fluence legislation  or  the  action  of  poUic 
officers  or  the  administration  of  justice,  and  to 
unreasonably  restrain  trade  or  marriage;  all 
these  have  been  condemned  as  against  public 
policy." 

If  the  bequest  had  not  been  limited  to  in- 
struction in  the  books  mentioned  without 
subversion  and  distortion,  and  had  recognized 
that  the  principles  and  methods  ot  these 
books  were  to  be  taught  in  connection  with 
the  modern  methods  of  the  homeopathic 
school,  an  entirely  different  question  wonid 
be  presented.  As  the  record  stands,  the  be- 
quest and  the  teachings  required  thereby  are 
not  supported  by  any  modern  school  ot  med- 
icine. 

It  is  claimed  that  the  bequest  was  void 
also  on  other  grounds,  but  these  need  not  be 
considered  because  the  bequest  being  void 
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<m  the  gr^ond  of  public  policy  disposes  of 
the  case. 

The  Judgment  wlU  be  affirmed. 


PARKER,    C.    J.,    and    HOLCOMB, 
MACKINTOSH,  JJ.,  concur. 


and 


HOVEY,  J.  I  dissent  The  testator  had 
an  undoubted  right  to  make  such  disposition 
of  his  property  as  he  saw  fit  unless  the  pur- 
pose can  be  said  to  be  illegal.  He  chose 
for  his  subject  a  system  of  medicine  which 
appears  to  be  out  of  date,  hut  that  was  hla 
privilege,  even  though  it  may  seem  a  waste 
of  a  large  sum  of  money.  The  testimony 
offered  was  from  physicians  of  modem 
schools,  and  the  method  proposed  was  in 
'  their  view  not  proper  medical  treatment,  and 
they  drew  as  conclusions  that  the  proposed 
system  would  be  Ineffective,  but  there  was 
nothing  to  the  effect  that  It  would  be  Injuri- 
ous. The  bad  results  would  follow  in  their 
opinion  from  a  lads,  of  some  treatment  ap- 
proved by  them.  For  the  courts  to  say  what 
Is  or  is  not  the  proper  method  of  treating 
the  sick  or  afflicted  Is  entirely  beyond  their 
province.  It  Is  possible  that  the  bequest  Is 
Invalid  because  of  impracticability  of  iier- 
f ormance,  but  that  Is  not  the  ground  of  the 
dedsloiL 


MADDOX  V.  INDUSTRIAL  INS.  COMMIS- 
SION.    (No.   I6gi5.> 

(Supreme  Court  of  Washington.    March  6^ 
1922.) 

1.  Master  and  aervaiit  «=»4I9— Jurlsdletion  of 
Mporior  ooart  over  rootascHleatloii  of  com - 
pontaklo  Injory  appellato  ooly. 

An  injured  employee  awarded  compensa- 
tion under  Workmen's  (tempensation  Act  by 
the  Industrial  Inssrasee  Oommiision  cannot 
bring  an  original  action  In  the  superior  court 
to  require  the  CSommUsion  to  reclassify  bis  in- 
jury, since  the  jurisdiction  of  the  superior  court 
as  to  such  controTersiei  is  appellate  only,  and 
not  original,  under  Rem.  Code  1915,  J  6604 — 
20;  the  employee's  remedy  being  an  appeal  to 
fhe  court  from  the  decision  of  the  Oommission. 

2.  Master  and  servant  $=9419— CommlssloR's 
reolassMootloo  of  oompensabls  Isjury  not 
barred  by  court's  dismissal   with   prejadice. 

Superior  court's  dismissal  "with  prejudice" 
•f  employee's  original  action  to  require  In- 
dustrial Insurance  Commission  to  reclassify  in- 
Jury  did  not  preclude  employee  from  prosecut- 
ing a  claim  for*  reclassification  before  the  Com- 
mission and  appeal  from  the  Commission's  de- 
ciaion  to  the  superior  court 

D^wrtment  1. 

Appeal  frcmi  Superior  Court,  Pierce  Coun- 
ty;  M.  Ij.  Clifford,  Judge. 

Action  by  John   F.  Maddoz  against  the 
Industrial    Insurance    Conunisidon.    Judgr 
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ment  of  dlamlssal,  and  plaintiff  appeals, 
finned. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant 
Iilndsay  L.  Thompson  and  John  B.  Dun- 
bar, both  of  Oljmpia,  for  req^ondent 

PARKER,  O.  J.  The  plaintiff,  Maddox, 
commenced  this  action  in  the  superior  court 
for  Pierce  county  by  summons  and  complaint 
as  an  ordinary  action,  seeking  a  Judgment 
directing  the  Industrial  Insurance  Commis- 
sion to  reclassify  his  injury,  received  in  an 
extrahazardous  occupation,  as  ooe  of  total 
disability,  and  to  ijuake  htm  an  award  accord- 
ingly; his  injury  having  theretofore  been 
dassifled  by  the  Conunlssion  as  one  of  less- 
er degree  and  be  having  been  awarded  eom- 
poisatlon  accordingly.  The  CJommission  de- 
murred to  pla^tifTs  complaint  upon  the 
ground,  among  others,  of  want  of  Jurisdic- 
tion in  the  superior  court,  which  demurrer 
was  by  the  superior  court  sustained.  The 
plaintiff  having  elected  to  stand  upon  his 
complaint,  and  not  plead  further,  Judgment 
of  dismissal  was  accordingly  rendered 
against  him,  with  prejudice.' 

The  tacts  determinative  of  appellant's- 
claimed  rights  in  this  action,  as  disclosed  by 
his  complaint.  In  so  far  as  we  need  here  no- 
tice them,  are  as  follows :  In  January,  1918, 
appellant  was  injured  while  employed  in  an 
extrahazardous  occupation,  and  his  injury 
was  thereafter  classified  by  the  Industrial 
Insurance  Commission  as  one  of-  lesser  de- 
gree than  total  disability,  upon  which  clas- 
slflcatioiii  ha  wafi  awarded  icompensatlon. 
On  May  6,  1921,  am>ellant,  conceiving  that 
the  results  of  his  Injury  had  become  so  ag- 
gravated since  the  original  award  made  to 
him  as  to  entitle  him  to  a  redasslfication  as 
one  totally  disabled,  filed  with  the  Industrial 
Insurance  Commission  his  claim  asking  an 
additional  award  accordingly.  He  concluded 
his  claim  with  a  request  that  the  Commis- 
sion make  Its  decision  In  his  favor  thereon 
within  15  days.  The  Commission  not  hav- 
ing rendered  a  decision  upon  Us  claim  wltli- 
in  the  15  days,  he  immediately  thereafter 
commenced  this  action.  His  alleged  rea- 
son for  not  waiting  for  a  formal  final  deci- 
sion by  the  (Commission  and  appealing  there- 
from to  the  superior  court,  as  provided  by 
the  Workingmen's  Compensation  Act  Is,  In 
substance,  that  the  failure  of  the  Commis- 
sion to  render  Its  formal  decision  upon  hla 
claim  within  the  15  days,  as  requested,  was 
in  legal  effect  a  final  decision  denying  his 
claim. 

[1]  We  think  it  is  i^ainly  apparent  that 
this  is  nothing  but  an  effort  on-  the  part  ot 
appellant  to  bring  Into  the  original  Juris- 
diction of  the  superior  court  a  controversy 
over  which  that  court  does  not  have  any 
original  Jurisdiction.  It  is  plain  from  the 
provisions  of  our  Workingmen's  Compensa- 
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V  tlon  Act  (Bern.  Code  1916,  {{  6604— 1  to  6604 
— 32)  tliat  the  original  jurisdiction  to  deter- 
mine the  classification  of  injuries  received 
by  workmen  in  extraliazardous  occupations 
and  the  amount  of  awards  to  be  made  sndi 
injured  workmrat  rests  exclusively  in  the 
Commission,  and  that  such  questions  must 
first  be  decided  by  the  Commission  before 
the  courts  can  be  resorted  to  looking  to  the 
further  consideration  of  the  merits  of  such 
controversies.  IT'S  manner  of  bringing  such 
controversies  into  the  superior  court  Is  by 
review  In  the  nature  of  an  appeal  from  the 
final  decision  of  the  Commission,  the  pro- 
cedure for  which  Is  ver^lmple  and  clearly 
pointed  out  In  section  elw — 20,  Rem.  Code 
(Workingmen's  Compensation  Act).  The  ju- 
risdiction of  the  superior  court  over  such 
controversies  is  appellate  only,  and  not  orig- 
inal. This  is  true,  though  some  of  the  ques- 
tions arising  in  such  controversies  brought 
Into  the  superior  court  for  review  are  tri- 
able de  novo;  but  that  does  not  mean  that 
even  as  to  such  questions  they  may  in  the 
first  instance  be  tried  in  the  superior  oonrt. 
Plainly  we  think  the  superior  court  has  no 
Jurisdiction  In  this  action  over  the  cmitro- 
versy  which  appellant  se^s  to  have  tried 
therein. 

[2]  Counsel  for  appellant  complains  par- 
ticularly of  that  part  of  the  superior  court's 
judgment  of  dismissal  reciting  that  such 
dismissal  Is  "with  prejudice."  Counsel 
seems  to  fear  that  this  will  prevmt  further 
prosecution  of  appellant's  claim  for  reclas- 
sification before  the  Commission  and  before 
the  superior  court  upon  appeal  from  a  deci- 
sion of  the  Commission.  We  think  such  is 
not  the  result  The  judgment  Is  final  and 
with  prejudice  only  In  the  sense  that  appel- 
lant cannot  maintain  any  action  invoking 
the  Bux)erIor  court's  original  Jurisdiction 
looking  to  the  adjudication  of  his  claim 
therein. 
The  Judgment  is  affirmed. 

BRIDGES,     FUIiliERTON,    KNCBBLL, 
and  TOIiMAN,  33.,  concur. 


WEATHERWAX  »t  ux.  v.  GRAYS  HARBOR 
COUNTY  0t  al.    (No.  17037.) 

(Supreme  Court  of  Washington.    March  9, 
1922.) 

I.  Oralis  ^=>I3— Statute  heid  to  authorize 
oounty  oommlssloners  to  organize  a  drainage 
district  wholly  within  olty  limits,  on  petition 
therefor. 

Though  a  diking  or  drainage  district  situat- 
ed entirely  within  the  limits  of  an  incorporated 
city  or  town  could  not  be  organized  under  Laws 
lOiS,  p.  611,  as  amended  by  Laws  1917,  p.  617, 
but  such  organisation  was  required  to  be  made 


under  Laws  1896,  pp.  271,  804,  Laws  1921,  p. 
646,  expressly  confers  power  upon  the  board 
of  county  commissioners  to  organise  drainage 
districts  within  the  corporate  limita  of  the 
city,  on  petition. 

2.  Drains  «s>2( I )— Legislature  nay  aathoriz* 
county    oommlssloners   to    organize    distriot 
wholly  within  dty. 
The  Legislature  has  power  to  confer  on  the 
board  of  county   commissioners  power  to  or- 
ganize a  drainage  district  wholly  within  the 
corporate  limits  of  a  city. 

Departeient  2. 

Aiq)eal  from  Superior  Ck>nrt,  Grays  Harbor 
Comity ;  (3eo.  D.  Abel;  Judge. 

Action  by  Carl  S.  Weather  wax  and  wife  on 
their  own  behalf  and  on  behalf  of  all  other 
persons  similarly  situated,  against  Grays 
Harbor  County,  Wash.,  and  board  of  county 
commissioners  of  such  county.  Judgment  for 
the  defendants,  and  the  platntUfs  appeaL 
ASlrmed. 

A.  E.  Graham,  of  Aberdeen,  for  appellants. 

B.  B.  Boner,  of  Aberdeen,  for  respondents. 

KAIN,  J.  The  plaintiffs  as  taxpayers 
brought  this  action  to  enjoin  the  county  com- 
missioners of  Grays  Harbor  oounty  from  pro- 
ceeding with  the  organization  of  a  drainage 
district.  The  cause  was  tried  upon  an  agreed 
statement  of  facts,  and  resulted  in  a  Judg- 
ment of  dismissal,  from  which  the  plaintiffs 
appeaL  The  property  embraced  within  the 
proposed  district  is  almost  wholly  within  the 
corporate  limits  of  the  city  of  Aberdeen. 
The  portion  which  Is  without  sudi  limits  is 
so  small  that  It  may  be  considered  negligible 
so  far  as  this  proceeding  la  concerned.  The 
case  will  be  treated  as  though  the  property 
embraced  within  the  boondary  of  the  pro- 
posed district  were  entirely  within  the  cor- 
porate limits  of  the  dty. 

[1  ]  The  question  to  be  determined  is  wheth- 
er the  county  commissioners  have  autbtHrlty 
to  establish  a  diking  and  drainage  district 
within  the  corporate  limits  of  the  city  of 
Aberdeen.  In  Weatherwax  v.  Grays  Harbor 
County  (Wash.)  199  Pac.  303,  a  similar  ques- 
tion was  before  this  court  upon  the  statutes 
as  they  existed  at  the  time  that  the  decision 
was  rendered.  In  the  opinion  in  that  case 
there  is  a  comprehensive  review  of  the  dik- 
ing and  drainage  district  statutes,  and  It 
will  not  be  necessary  here  to  cover  tbese 
statutes  in  detail.  It  was  held  In  that  €ase 
that,  where  the  property  to  be  embraced  with- 
in the  pr(q;>osed  diking  and  drainag>i  district 
was  situated  entirely  within  the  limits  of  an 
Incorporated  city  or  town,  that  district  could 
not  be  organized  under  chapter  170  of  the 
Laws  of  1913  as  amended  by  chapter  130  of 
the  Laws  of  1917,  but  that  In  SDch  a  case  the 
organization  must  l>e  under  chapters  115  and 
117  of  the  Laws  of  1896.  The  m-oposed  dis- 
trict In  that  case  was  sought  to  be  organised 
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under  the  Laws  of  1918  as  amended  In  1917. 
In  this  case  tbe  district  Is  songbt  to  be  or- 
ganized under  the  laws  jost  referred  to  as 
amended  by  chapter  160  of  the  Laws  of  1921 
-vrUch  read  as  follows: 

"Whenever  one  or  more  persona  whose  land 
'vnll  be  benefited  thereby  shall  desire  to  have 
improvements  eonstmcted  for  the  drainage  or 
protection  from  overflow,  or  both,  of  any  con- 
tinaonB  body  of  lands  situated  in  the  same 
county,  whether  wholly  or  partly  within  the 
limits  of  any  incorporated  city  «r  town,  pro- 
ceedings for  the  construction  of  such  improve- 
ments may  be  had  as  provided  in  this  act" 

[2]  The  clause,  "whether  wholly  or  partly 
'within  the  limits  of  any  incorporated  city" 
or  town,  does  ndt  appear  in  the  Laws  of 
1913  and  1917,  but  is  iuserted  in  the  amenda- 
tory act  of  1921.  Here  la  the  declaration  of 
tlie  L^slature  expressly  conferring  the  pow- 
er to  organize  a  drainage  district  within  Che 
corporate  limits  of  the  city  by  petition  to  the 
county  commissioners  as  provided  for  In  the 
Laws  of  1913  as  amended  in  1917.  It  is 
argued  that,  since  under  the  holding  In  the 
case  referred  to  that  the  organization  of  a 
drainage  district  within  the  corporate  limits 
of  a  dty  should  be  had  under  the  Laws  of 
1896,  the  language  in  the  act  of  1921  is  not 
sufficient  to  repeal  by  implication  the  act  of 
1895.  It  is  not  necessary  in  this  case  to  de- 
termine whether  there  has  been  a  repeal  by 
implication.  It  is  sufficient  to  say  that  the 
li^^islatare  by  the  act  of  1921  expressly  con- 
ferred power  to  organize  a  drainage  district 
wbldi  was  within  the  corporate  limits  of  the 
dty  by  petition  to  the  board  of  county  oom- 
missloners.  Whether  a  dty  or  town  may 
also  proceed  under  the  Laws  of  1885  will  be 
left  for  future  determination.  The  Legisla- 
ture had  the  power  to  confer  upon  the  board 
of  county  commissioners .  power  to  organize 
a  drainage  district  within  the  corporate  limits 
of  a  dty.  Paine  v.  Fort  of  Seattle,  70  Wash. 
294,  126  Pac.  628,  127  Pac.  680;  Foster  v. 
Oom'rs  of  CowUtz  County,  100  Wash.  602, 171 
Pac.  639. 

a%e  Judgment  will  be  affirmed. 

PAREBB,  C.  X,  and  HOLCOMB,  MACK- 
INTOSH, and  HOVEZ,  JJ.,  concur. 


OREGON-WASHINGTON  R.  &  NAV.  CO.  V. 

MoGOLDBRICK  LUMBER  CO. 

(No.  16476.) 

(Supreme   (3oart  of  Washington.     March  15, 
1922.) 

I.  Carriers  ®=>l 00(1)— Cars  of  logs  not  deliv- 
ered to  oonsignee'a  usual  unloading  place  not 
delivered  so  as  to  start  demurrage. 
Where,  because  o{  unprecedented  flood  con- 
ditions, cars  of  logs  could  not  be  delivered  at 


the  usual  unloading  place  on  a  spur  track  next 
to  the  boom  connected  with  consignee's  mill 
idant,  but  were  left  at  a  distance  outside  con- 
signee's mill  premises,  there  was  no  deUvery, 
and  therefore  there  could  be  no  demurrage. 

2.  Carriers  4s>IOO(l)— Wher*  oare  of  log* 
ware  act  placed  so  coaslgne*  oo«ld  unload  in- 
to boom,  dellvary  did  not  start  demurrage. 

Where,  owing  to  high  water  flooding  the 
consignee's  mill  premises,  a  carrier  placed  cars 
of  logs  so  that  without  further  moving  of  its 
switch  engine  they  could  not  be  unloaded  into 
the  consignee's  boom,  as  had  been  the  custom, 
there  was  no  such  delivery  as  to  start  the  run- 
ning of  demurrage. 

Department  1. 

Appeal  from  Superior  Court,  'Spokane 
County;   Wm.  A.  Hnneke,  Judge. 

Action  by  the  Oregon- Washington  Railroad 
&  Navigation  Company  against  McGoIdbrick 
Lumber  Company.  From  Judgment  dismiss- 
ing the  action,  plaintiff  appeala    Affirmed. 

A.  O.  Spencer,  of  Portland,  Or.,  and  Ham- 
blen &  Gilbert,  of  Spokane,  for  appellant. 

White  &  Randall,  of  Spokane,  for  respond- 
ent. 

BRIDOBS,  J.  By  this  action  the  plain- 
tiff seeks  to  recover  of  the  defendant  $2,395, 
as  demurrage. 

The  defendant  owns  and  operates  a  large 
sawmill  plant  located  on  or  near  the  Spo- 
kane river,  where  It  flows  through  the  dty  of 
Spokane.  The  plaintiff  Is  a  common  carrier 
railroad.  One  of  its  main  lines  enters  Spo- 
kane, and  it  has  various  spur  or  side  tracks 
located  on  the  land  forming  the  site  of  the 
defendant's  mUl  plant  One  of  these  spur  or 
side  tracks  leads  to  or  alongside  the  bank  of 
the  river.  Cars  loaded  with  logs  consigned 
to  the  defendant  are  placed  on  this  spur 
track,  and  are  dumped  into  the  defendant's 
mlllpond  or  boom  located  within  a  portion  of 
the  waters  of  the  river.  Prior  to  the  occur- 
rences hereinafter  mentioned,  the  defendant 
had  executed  and  delivered  to  the  plaintiff  an 
agreement,  which  Is  called  a  "Pacific  North- 
west Demurrage  Bureau  Average  Agreement" 
This  agreement,  among  other  things,  provid- 
ed for  a  certain  number  of  hours  free  time 
within  which  cars  delivered  to  the  def«idant 
might  be  imloaded  without  any  charge  for 
demurrage,  but  thereafter  certain  demur- 
rages were  to  result.  On  May  13,  1917,  i^e 
plaintiff  delivered  on  the  unloading  spur 
track  certain  cars  loaded  with  sawlogs.  On 
that  date  a  large  freshet  was  running  in  the 
Spokane  river,  and  during  that  day  it  be- 
came so  great  that  the  banks  of  the  river 
were  overflowed,  and  from  that  time  on  until 
some  time  In  the  following  month  the  river 
was  unprecedentedly  high,  and  most  of  the 
defendant's  mill  premises  were  under  water. 
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and  tbe  unloading  spur  was  for  the  most  part 
covered  by  from  two  to  five  leet  of  water. 
On  days  subsequent  to  the  13th  of  May,  and 
-while  the  river  was  still  in  freshet,  the  plain- 
tiff brought  into  Spokane  other  cars  loaded 
with  sawloga,  consigned  to  the  defendant. 
Because  of  the  high-water  conditions  it  was 
unable  to  put  these  cars  on  the  unloading 
spur  or  within  the  yard  of  the  defendant; 
consequently  they  were  all  left  at  places  out- 
side of  the  defendant's  premises,  and  at 
points  where  they  could  not  be  unloaded. 
During  all  of  this  period  there  were  eight 
loaded  cars  on  the  unloading  spur,  and  some 
22  loaded  cars  which  had  been  left  at  places 
outside  of  the  defendant's  mill  premises. 
It  Is  on  these  80  cars  that  the  plaintifT  seeks 
demurrage.  There  was  a  Judgmoit  dismiss- 
ing the  action,  and  the  plaintiff  has  ap- 
pealed. 

[1]  Appellant  takes  the  position  here  that 
the  respondent  failed  to  unload  within  the 
free  time  the  30  cars  loaded  with  logs,  be- 
cause of  the  unprecedented  freshet  we  have 
described,  but  contends  that  under  the  aver- 
age demurrage  agreement  to  which  we  have 
called  attention  the  reqiondent  would  not  be 
excused  from  demurrage  on  the  ground  that 
because  of  the  high  waters  It  was  impossible 
for  it  to  unload  tbe  cars  wittiin  the  free 
time.  The  view  we  take  of  this  case  makes 
it  unnecessary  for  us  to  follow  the  appellant 
into  the  intricacies  of  the  average  demurrage 
agreement  and  the  demurrage  rules.  We 
may  assume,  but  not  decide,  that  appellant's 
position  is  corxect,  yet  we  think  it  was  not 
oatitled  to  recover  because  of  its  failure  to 
make  any  legal  delivery  of  the  logs  in  ques- 
tion. Previous  to  the  time  in  question  it  had 
been  the  custom  for  all  logs  consigned  to 
ttie  respondent,  and  carried  by  the  appel- 
lant, to  be  delivered  on  the  unloading  spur. 
That  was  the  only  place  for  delivery  of  the 
logs  for  unloading.  The  appellant,  because 
ol  the  unprecedented  flood  conditions,  was 
unable  to  deliver  22  cars  of  the  logs  in  ques- 
tion at  tbe  usual  unloading  place,  and  it 
would  seem  that  as  to  those  cars  there  had 
been  no  delivery,  and  consequently  there 
could  be  no  demurrage.  Those  cars  were 
left  at  distances  running  from  one-fourth  of 
a  mile  to  a  mile  or  more  away  from  the  re- 
^>ondent's  plant  and  its  unloading  spur. 

£2]  While  the  situation  with  reference  to 
the  other  8  cars  is  quite  different  from  that 
concerning  the  22  cars  just  mentioned,  yet 
we  are  of  the  opinion  that  there  was  no  de- 
livery of  those  cars  so  as  to  start  the  run- 
ning of  demurrage.  As  we  have  already 
said,  those  8  cars  were  placed  on  the  un- 
loading spur  before,  but  on  tbe  day,  the  river 
began  to  overflow  Its  banks.  It  satisfactori- 
ly ai^ears  that  before  cars  could  be  unload- 
ed, it  was  necessary  that  they  be  placed  in 


certain  positions  on  the  spur.  This  placing 
was  always  done,  whenever  requested,  by  ap- 
pellant's switch  engines.  Such  was  tbe  cus- 
tom. It  further  appears  that  these  8  cars 
on  the  spur  were  in  such  iMsitiou  aa  that 
they  could  not  be  unloaded  into  the  boom 
without  the  apc-eUant's  switch  engine  moving 
them.  The  respondent  requested  appell&nfa 
servants  to  so  move  these  cars,  but  they  were 
unable  to  do  so  because  of  the  extreme  high 
waters,  and  the  resultant  dangerous  ocmdltlon 
of  the  tracka  Under  these  facts  it  seems 
clear  to  us  that  there  was  not  such  a  dellverr 
of  these  8  cars  as  to  start  the  running  of  de- 
murrage. We,  therefore,  hold  that,  whatever 
might  have  been  appellant's  rights  under  its 
contract  had  these  cars  been  delivered  in 
position  to  be  unloaded,  it  cannot  recover  any 
demurrage  because  none  of  the  cars  was  8» 
delivered. 
Judgment  affirmed. 

PARKE.R,     0.     J.,     and     FDM/BRTON, 
MITCHBLL^  and  TOIMAN,  33^  concur. 


COLE  et  ox.  V.  WASHINGTON  WATER 
POWER  CO.     (No.  16769.) 

(Supreme  Court  of  Washington.    Uarch  8; 
1922.) 

1.  Street    railroads    «=>I02(I)--Oiiiissloa    of 
signal  held  not  proximate  eaose  of  oollisloa. 

Failure  of  motorman  to  sound  signal  when 
approaching  intersection  could  not  have  been 
the  proximate  cause  of  a  collision  with  an  an- 
tomobile  whose  occupants  saw  the  car  ap- 
proaching and  were  as  w^ll  advised  of  Its  ap- 
proach as  if  the  signal  had  been  soandad. 

2.  Street      railroads      «=>99(I0)— AatOMoblto 
driver  held  guilty  of  eoirtrlbutory  ■sflligesea. 

A  driver  of  an  automobile  who  'at  an  inter- 
section saw  a  street  car  approaching  and  al- 
lowed hia  machine  to  coast  slowly  upon  the 
intersection,  without  af^ain  looking  for  street 
car,  Aeld  guilty  of  c<»tribator7  ne^gence  u 
a 'matter  of  law, 

3.  Negligence    «=993  ( I )— AatomoMIe    Mvaf't 
negllgenoe  Impotable  to  employers  ridlag. 

Negligence  of  servant  driving  automobne 
is  imputable  to  employers  riding  as  paaaengen. 

Department  1. 

Appeal  from  Superior  Coort,  Spokane 
County ;  Joseph  B.  lindsley.  Judge. 

Action  by  Mark  R  Cole  and  wife  agatort 
the  Washington  Water  Power  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

E.  B.  Quackenbuah  and  S.  R.  Oreen.  boa 
of  Spokane,  for  appellants. 

Post,  Bussell  ft  Higgins,  of  Spokane^  tK 
respondent. 
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PARKEB,  O.  J.  The  plaintiffs,  Cole  and 
wife,  seek  recorery  for  personal  injuries  suf- 
fered by  both  of  them,  wlille  riding  in  their 
antc«iobile,  at  the  intersection  of  Scott  street 
and  Fifth  avenne  in  the  city  ot  Spokane, 
claimed  by  them  to  be  the  result  of  the  neg^ 
ligent  operation  of  one  of  the  street  cars  of 
the  defendant  company.  The  cause  proceed- 
ed to  trial  in  the  superior  court  for  Spokane 
county,  sitting  with  a  Jury,  upon  the  issues 
of  the  negligence  of  the  servant  of  the  de- 
fendant In  the  operation  of  its  street  car  and 
the  contributory  negligence  of  the  servant  of 
the  plaintiffs  in  the  (deration  of  their  auto- 
mobile. At  the  conclusion  of  the  evidence 
introduced  in  behalf  of  the  plaintiffs,  coimsel 
for  the  defendant  by  appropriate  motion 
challenged  the  sufSdency  of  the  evidence  to 
support  any  recovery  by  the  plaintiffs;  the 
motion  being  rested  upon  the  ground  of  Want 
of  proof  of  negligence  on  the  part  of  its  serv- 
ant in  the  operation  of  the  street  car,  and 
upon  the  ground  of  conclusive  proof  of  con- 
tributory negligence  cm  the  part  of  the  plain- 
tiffs' servant  operating  their  automobile. 
The  trial  court  granted  the  motion  and  di- 
rected the  Jury  to  return  a  verdict  in  favor 
of  the  defendant,  whldi  was  done.  A  Judg- 
ment was  rendered  accordingly,  from  which 
the  plaintiffs  have  appealed  to  this  court. 

Observations  made  by  the  trial  judge  sus- 
taining the  cliaUenge  to  the  evidence  indicate 
that  be  rested  his  decision  upon  the  theory 
of  contributory  negligence  («  the  part  of  the 
servant  of  appellants  in  the  operation  of 
their  antomobile.  Fifth  avoiae  runs  east 
and  west  and  has  upon  its  surface  two  street 
car  tracks.  EJast-boimd  cars  run  upon  the 
sonth  trade,  while  west-bound  cars  run  ap<m 
the  north  track.  The  south  rail  of  the  south 
track  is  24  feet  from  the  south  boundary  line 
of  Fifth  avenue.  Scott  street  rtms  north  and 
south,  terminating  at  its  north  end  in,  and 
at  rl^t  angles  to,  Fifth  avenue.  Scott  street 
descends  to  Fifth  avenue  for  a  distance  of 
some  300  feet  from  the  south,  on  a  grade  of 
5  per  cent.  Fifth  avenue  descends  to  Scott 
street  for  a  distance  of  100  feet  or  more 
from  the  west,  on  a  grade  of  1  */i  a  per  cent. 
At  the  southwest  comer  of  Fifth  avenue  and 
Scott  street  there  is  a  store  building,  the 
north  wall  of  which  fronts  approximately 
25  feet  along  the  south  boundary  line  of 
E^fth  avenue,  and  the  east  wall  of  which 
fronts  approximately  45  feet  along  the  west 
boundary  line  of  Scott  street.  There  are  oth- 
er buildings  and  obstructions  south  of  this 
store  building  along  the  west  side  of  Scott 
street  for  a  considerable  distance — ^probably 
200  feet  or  more — ^preventing  persons,  while 
approaching  Fifth  avenue  from  the  south 
al<mg  Scott  street,  from  seeing  to  the  west 
along  Fifth  avenue,  until  they  come  near  to 
the  south  boundary  of  Elfth  avenue,  where 
they  can  see  west  past  the  comer  of  the 
store  building,  which  comer  of  the  store 
building,  as  already  noticed,  Is  24  feet  from 


the  south  rail  of  fhe  south;  street  ear  track. 
Early  in  the  evening  of  August  21,  1920,  ap- 
pellants, Mr.  and  Mrs.  Cole,  were  visiting  at 
the  home  of  a  Mrs.  McLaughlin,  situated  on 
the  west  side  of  Scott  street,  at  an  agreed 
distance  of  350  feet  south  of  Fifth  avenue; 
their  automobile  being  parked  in  front  of 
Mrs.  McLaughlin's  home.  At  about  half  past 
8  o'clock,  they  started  to  go  to  their  home 
in  their  automobile,  both  sitting  in  the  rear 
seat,  their  driver  sitting  in  the  front  seat 
and  driving  the  automobile  for  them.  They 
proceeded  north  on  Scott  street,  intending  to 
turn  west  on  Fifth  avoiue.  Their  driver 
drove  the  automobile  along  the  easterly  side 
of  the  roadway  of  Scott  street,  keeping  near 
the  east  curb^  and,  while  they  were  crossing 
the  south  street  car  track  on  Fifth  avenue, 
well  south  of  the  center  Itae  of  Scott  street, 
an  east-bound  street  car,  belonging  to  re- 
spondent, collided  with  appellants'  automo- 
bile, striking  It  broadside,  at  the  instant  its 
front  wheels  were  to  the  north  and  its  rear 
wheels  to  t^e  south  of  the  south  track.  The 
automobile  was  pushed  or  carried  sideways 
to  the  east  by  the  street  car  a  distance  of 
about  45  or  50  feet,  when  the  car  came  to  a 
stop  with  the  automobile  still  across  the 
front  of  the  car;  the  fender  of  the  car  hav- 
ing i>aBBed  under  the  automobile.  Appellants 
were  both  seriously  injured  by  the  collision. 
Appellants'  driver  testified  as  to  what  he 
saw  and  did,  immediately  preceding  the  ac- 
cident. In  part  as  follows: 

"I  was  driving  the  Ford  antomobile  at  the 
time  of  the  acddent  oomplained  of.  *  *  * 
We  had  been  at~  Mrs.  McLaughlin's,  and  the 
car  was  parked  in  front  of  her  bouse  on  the 
west  side  of  the  street.  •  •  •  .  We  proceed- 
ed  north  on  Scott  street,  and  when  the  front 
wheels  Just  crossed  the  sidewalk  across  Scott 
street,  I  first  saw  the  oar  something  Uke  halt- 
way,  or  maybe  more,  up  the  street,  and  when  I 
was  on  the  crossing,  right  on  the  first  track, 
the  street  car  was  right  on  to  me  before  I 
knew  it.  I  was  something  like  24  feet  sonth 
of  the  first  rail  when  I  first  saw  the  street 
car.  The  front  wheels  of  the  anto  were  just 
over  the  sidewalk  crossing.  I  was  near  the 
right-hand  curb  of  Scott  street  and  going  north. 
I  had  been  looking  out  for  a  street  car  as  I 
approached  the  crossing.  There  is  a  story 
and  a  half  building  and  several  other  houses 
on  the  west  side  of  Scott  street  and  three  or 
fonr  houses  and  several  trees  and  telephone 
posts  on  the  south  side  of  Fifth  avenue  west 
of  the  brick  building.  •  •  •  The  street  car 
did  not  sound  any  bell,  whistle,  or  other  signal 
of  its  approach.  When  the  auto  was  struck 
it  was  setting  as  square  across  the  track  as 
I  oould  tell  at  the  time.  The  front  wheels 
were  about  a  foot  over  the  north  rail  of  the 
south  track  and  the  hind  wheels  about  a  foot 
south  of  the  south  rail.  The  street  car  stmck 
the  auto  broadside.  I  was  knocked  unconscious 
by  the  collision  and  knew  rothing  after  that. 
I  was  sitting  on  the  left-hand  side  of  the  auto 
next  the  street  cat  driving.  •  •  •  On  the 
auto  there  were  two  headlights  and  a  rear  light 
in  pei^ect  condition. 
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"Q.  Now  In  jroar  best  Jadgment,  how  fast 
were  yon  driving  the  antomobQe  jnst  before 
the  accident?  A.  Between  five  and  ten  miles 
an  hour.    •    •    ♦ 

"Q.  Now,  yon  saw  this  car  when  it  was 
over  half  a  block  away  from  yon?    A.  Yes,  sir. 

"Q.  And  it  stmclt  your  car '  after  you  had 
driyen  22  or  24  feet,  did  it  not?    A.  Tea,  sir. 

"I  subsequently  measured  the  distance  from 
the  place  where  the  street  car  seemed  to  me 
to  be  at  the  time  when  I  first  saw  it  and  the 
place  where  it  was  ^hen  it  struck  the  auto,  and 
found  it  to  be  about  198  feet  *  •  *  I  had 
my  power  on  up  to  the  time  I  approached  Fifth 
avenue  and  threw  it  off  before  I  got  there.  I 
threw  it  off  about  50  feet  sonth  of  the  south 
flrosswhlk;  by  crosswalk  I  meaai  sidewalk 
crossing.  I  let  it  coast  from  there  and  did  not 
throw  it  back  in.  I  had  my  brakes  on  going 
down  the  hill  but  did  not  have  them  on  when  I 
approached  the  crossing,  nor  at  all  afterwards 
until  I  was  struck  by  the  street  oar.  I  just 
let  it  drift  at  five  to  ten  miles  an  hour  without 
power.  Oh,  about  seven;  six  or  seven;  I 
couldn't  say  for  sure.  *  *  *  [It  Is  apparent 
that  the  driver  meant,  by  his  reference  to  hav- 
ing the  power  on,  and  throwing  it  off  as  he  ap- 
proached Fifth  avenue,  that  he  merely  threw 
out  his  clutch  and  did  not  stop  the  running 
of  his  engine.]  When  I  first  saw  the  street 
car  I  was  sitting  just  back  of  the  south  line 
of  the  south  crosswalk.    •    •    • 

"Q.  When  yon  saw  that  street  car  back  there 
more  than  half  a  block  aWay,  did  you— what 
did  you  do?    A.  I  put  my  attention  to  crossing. 

"Q.  And  did  you  look  at  the  street  car  again? 
A.  Not  until  it  was  right  on  me. 

"Q.  And  how  far  was  it  then?  A.  It  would 
be  about  10  feet 

"Q.  And  all  this  time  yon  didn't  put  on  yonr 
power?    A.  No,  sir. 

"Q.  Just  drifting  on  across  there?  A.  Yes, 
dr.    *    *    • 

"Q.  When  yon  saw  that  street  car,  •  •  • 
196  feet  up  the  street  there,  the  street  car  was 
moving  at  that  time?    A.  I  suppose  it  was. 

"Q.  Well,  you  just  took  a  glance  at  it  did 
yon?    A.  Yes,  sir. 

"Q.  And  then  yon  looked  down  and  attended 
to  running  your  car?     A.  Yes,  sir. 

"Q.  You  didn't  try  to  hurry  up  or  anything 
of  that  kind?  A.  I  just  glanced— I  just  went 
on  as  if  I  didn't  know  there  was  going  to  be 
an  accident    I  just  went  on, 

"Q.  You  didn't  pay  any  more  attention  to  the 
street  car,  is  that  right?  A.  UntQ  it  was  right 
on  to  me. 

"Q.  About  10  feet  away  from  you?  A.  Yes, 
sir. 

<•  «  •  •  The  night  was  rather  dark;  It  was 
not  stormy  or  cold;  a  pleasant  August  even- 
ing.   ••    • 

"Q.  Now  you  stated  that  you  didn't  tarn  on 
yonr  power,  after  you  had  a  glimpse  of  the 
street  car;  why  was  that?  A.  Tn  turning  the 
comer  I  couldn't  use  my  power;  it  was  a  rongh 
comer.    •    •    * 

"Q.  Yon  say  that  is  a  rough  comer?  A.  The 
rails  are  above  the  ground  in  some  places  and 
there  is  cha<A  holes.    •    •    * 

"Q.  Wen,  now  you  had  your  headlights  on, 
didn't  yon?  A.  Yes,  sir.  They  would  shine 
100  feet     That  would  show  oa  whether  the 


street  was .  rongh  or  smooth.  I  waa  looking 
ahead  and  saw  the  street    •    •    • " 

Mrs.  Cole  testified  as  to  what  she  saw,  im- 
mediately preceding  the  aodden^  in  port  as 
follows: 

"We  must  have  been  going  between  five 
and  ten  miles  an  hour.  I  couldn't  say  just 
what;  I  am  not  used  to  driving  an  automobile. 
I  was  riding  in  the  rear  seat  in  the  middle,  my 
little  girl  to  my  left  and  hnsband  at  my  right 

"Q.  As  yon  came  near  the  intersection  of 
Scott  and  Fifth  avenue,  did  yoa  look  for  ve- 
hicles or  cars  on  Fifth  arenne?  A.  Yes,  air; 
I  always  keep  a  watch.  *  •  •  There  was 
no  car  in  sight  until  we  were  on  the  crosswalk 
on  the  south  side  of  Fifth  avenue.  •  •  • 
The  front  of  the  auto  was  over  the  crossing. 
When  I  first  saw  the  street  car  it  was  half- 
way np  the  block  west  on  Fifth  avenue. 

"Q.  Did  yon  say  anything  to  the  driver  about 
the  car  then?  A.  I  didn't  say  anything  to  the 
driver  then  because  I  didn't  think  there  waa 
any  danger  in  it  that  far  off.  I  thought  we 
had  time  to  get  across  safely.  I  never  heard 
the  street  car  whistle,  sound  a  bell,  or  give  any 
alarm  at  any  time. 

"Q.  When  did  yon  next  notice  the  street  oar 
after  that?  A.  Jnst  as  we  started  across  the 
track;  the  fore  part  of  our  car  was  across 
the  track. 

"Q.  Well,  then  where  was  It?  A.  Well,  1 
conldn't  tell;  it  was  just  a  flash  and  I  nerer 
saw  or  heard  anything  more.    *    •    • 

"Q.  Did  yon  notice  whether  it  was  going  fast 
or  slow?  A.  I  Jnst  got  a  glimpse  of  it  at  first 
so  I  couldn't  tell  yon.   •    •   • " 

Mr.  Cole,  referring  to  what  occurred  Im- 
mediately preceding  the  accident  and  as  to 
Mrba.t  be  saw  and  heard,  or,  rather,  as  to 
what  he  did  not  see  and  hear,  testified  in 
part  as  follows: 

"We  wasn't  going  over  seven  or  eight  miles 
an  hour.  *  *  *  I  could  tell  just  abont  what 
speed  we  was  going.  I  didn't  see  or  hear  the 
street  car  at  all  that  evening.  *  *  *  I  waa 
dtting  on  the  back  seat  on  the  right-hand  side. 

•  •   »   I  didn't  look  for  any  vehicles.   •   •  •  " 

A  Mrs.  Tottrahonse  testified,  as  to  her  Ob- 
servations of  the  street  car  and  antomobUe 
Immediately  preceding  the  accident,  in  part 
as  follows: 

"On  the  evening  of  the  accident  I  was  com- 
ing east  on  Fifth  avenue  about  8:80  in  the 
evening.  •  *  •  I  noticed  there  was  a  street 
car  coming,  that  seemed  to  be  coming  fast  and 
I  got  the  impression  it  was  coming  fast  from 
the  sound,  •  *  *  and  then  all  at  once  there 
was  a  sharp  blast  of  the  whistle,  and  I  i^anced 
around,  and  the  automobile  was  just  across 
the  track  and  the  street  car  was  almost  on  it, 
and    then    almost   instantly    the    crash    came. 

*  *  *  When  I  first  heard  the  whistle  and 
the  crash,  I  wasn't  very  far  east  of  Scott 
street  •   •   •" 

Mrs.  McLaughlin  testified  as  to  what  she 
saw,  while  standing  in  front  of  ber  home  on 
Soott  street,  which,  as  already  notloedt  la 


Digitized  by 


Google 


WaahO 


COLE  •».  "WASHINGTON  WATER  POWER  C». 
(104  P.) 


106$ 


ttSO  feet  Boath  of  Fifth  avenue,  In  part  as 
follows: 

"I  was  standing  in  front  of  m7  home  abont  a 
block  awar.  The  Colea  had  been  calling  at 
my  home  and  left  joat  before  the  accident. 
They  started  and  were  going  about  10  or  12 
miles  an  hour,  I  should  judge,  and  when  they 
got  to  the  comer  I  saw  the  street  car  emerge 
from  the  comer  of  the  building  going  about 
25  miles  an  hour,  and  the  whistle  and  the 
accident  all  happened  at  once.  *  *  *  I  saw 
the  stieet  car  for  about  45  feet,  I  think,  before 
it  struck  the  auto.  I  didn't  measure  the 
distance.  •  •  •  When  I  first  saw  the  street 
car  come  ODt  from  behind  the  building,  the 
auto  was  over  to  the  right  of  the  road.  The 
street  car  was  going  east,  and  when  it  came 
out  from  behind  the  building  the  hind  wheels 
of  the  auto  were  just  passing  over  the  south 
crosswalk.  •  •  ♦  I  went  down  to  the  scene 
of  the  accident.  The  front  of  the  street  car 
was  i>ast  the  crossing  on  the  east  side  of  the 
street.  I  don't  know  the  length  of  a  street 
car.  The  back  part  had  not  reached  the  east 
croBBwalk.    »    •    •" 

This  Is  the  substance  of  all  of  the  evi- 
dence telling  us  of  the  speed  of  the  street 
car,  tbS  sounding  of  any  signal  by  the  mo- 
tormau,  the  looking  by  those  In  the  automo- 
bile for  the  approach  of  a  street  car  frcon 
the  west,  the  c^ed  of  the  automobile,  and 
the  control  of  the  automobile  by  appellanta* 
driver. 

At  the  time  of  this  accident  there  was  in 
force  an  ordinance  of  the  city  of  Spokane 
reading  in  part  as  follows:       '  ^ 

"That  at  street  intersections  street  cars 
shall  have  the  right  of  way  over  other  vehi- 
cles.   •    »    •" 

[1]  Noticing  first  respondent's  negligence, 
claimed  by  appellants  to  be  the  proximate 
cause  of  their  .injury,  it  seems  to  us  very 
difficult  to  arrive  at  the  conclusion  that  rea- 
sonable minds  could  decide  other  than  that 
this  evidence  falls  to  affirmatively  show  that 
the  street  car  approached  or  entered  the 
street  Intersection  at  an  excessive  or  unlaw- 
ful rate  of  speed.  It  Is  true  that  appellants' 
driver  places  the  street  car,  when  he  first 
saw  it,  at  such  a  distance  west  of  the  Inter- 
section that  it  would  have  to  travel  at  an 
excessive  rate  of  speed  In  order  to  arrive  at 
the  place  of  the  collision  at  the  same  time 
the  automobile  did;  but  it  is  to  be  remem- 
bered that  appellants'  driver's  estimate  of 
the  distance  the  street  car  was  away  when 
be  first  saw  it  was  of  necessity  not  an  exact 
estimate  and  was  based  upon  little  else  than 
a  mere  glance  by  him  In  that  direction ;  and 
It  is  also  to  be  remembered  that  the  car  ran 
only  45  or  60  feet  at  most  past  the  point  of 
collision  before  it  came  to  a  stop.  We  pass, 
however,  the  question  of  respondent's  negll- 
g«ice  In  running  the  street  car  at  an  exces- 
sive rate  of  speed  and  assume  for  argument's 
sake  that  the  Jury  might  be  warranted  In 
finding  respondent  negligent  In  that  particu- 


lar. As  to  Qie  alleged  negligence  of  respond- 
ent's motorman  In  falling  to  sound  a  signal 
upon  approaching  the  street  Intersection,  it 
is  manifest  from  the  testimony  of  both  Mrs. 
dole  and  the  driver  of  the  automobile  that 
such  failure  to  sound  a  signal  could  in  no 
event  have  been  the  proximate  cause  of  the 
accident,  since  it  Is  manifest  that  both  Mrs. 
Cole  and  the  drivw'  of  the  automobile  saw 
the  street  car  and  were  as  well  advised  of 
its  approach  as  if  the  signal  had  been  sound- 
ed as  required  by  the  ordinance.  Blanchard 
V.  Puget  Sound  T.,  L.  &  P.  Co.,  105  Wash. 
226,  177  Pac.  822.  It  is  apparent  then  that 
the  only  negligence  respondent  was  guilty  of, 
with  which  we  are  here  concerned,  is  the 
alleged  excessive  qpeed  of  the  street  car, 
which  manifestly  was  slight  in  character, 
though  for  present  purposes  we  shall  assume 
It  would  have  been  sufficient  to  carry  the 
case  to  the  Jury,  apart  from  the  contributory 
negligence  of  the  driver  of  the  antomobila 
We  notice  this  manifest  slight  degree  of  neg- 
Ugoice  on  the  part  of  respondent;  to  the  end 
tbat  we  have  a  better  view  of  the  position 
of  the  driver  of  the  automobile  with  refer- 
ence to  the  approach  of  the  street  car,  and 
of  his  opportunity  to  have  avoided  the  acci- 
dent. 

[2, 3]  Whatever  may  be  said  as  to  respond- 
ent's negligence  becoming  a  question  for  the 
Jury  to  decide,  we  think  id  any  event  it  ia 
apparent  that  appellants'  driver  was  ..as  A 
matter  of  law  guilty  of  contributory  negli- 
gence such  as  to  preclude  recovery  by  appel- 
lants In  this  case,  as  held  by  the  trial  court 
In  view  of  appellants'  driver's  knowledge  of 
the  approach  of  the  street  car,  or,  rather, 
the  knowledge  which  he  as  a  reasonably 
prudent  person  ought  to  have  iwssessed  of 
its  approach;  the  manifest  comparatively 
slow  speed  of  the  street  car — ^though,  pos- 
sibly, exceeding  the  lawful  speed  at  that 
place — evidenced  by  the  short  distance  it 
ran,  following  the  collision,  before  stopping; 
the  right  of  way  of  the  street  car  over  that 
of  the  automobile;  and  the  manifest  ease 
with  which  appellants'  driver  could  have 
stopped  the  automobile  within  the  24  feet  or 
more  It  traveled  while  he  had  a  plain,  un- 
obstructed view  of  the  street  car,  before 
reaching  the  south  street  car  track-^we  are 
of  the  opinion  that  this  case  must  be  decided 
as  a  matter  of  law  in  favor  of  respondent, 
because  of  the  contributory  negligence  of 
the  driver  of  the  automobile,  who,  for  the 
purpose  of  this  case,  was  appellants'  servant, 
rendering  his  contributory  negligence  imput- 
able to  appellants  themselves.  Bowdm  ▼. 
Walla  Walla  Valley  R.  Co.,  79  Wash.  184, 
140  Pac.  649;  McEvllla  v.  Puget  Sound  T., 
L.  &  P.  Co.,  95  Wash.  657,  164  Pac.  193; 
Herrett  v.  Puget  Sound  T.,  L.  &  P..  Co.,  103 
Wash.  101, 173  Pac.  1024 ;  Blanchard  v.  Puget 
Sound  T.,  L.  &  P.  Co.,  105  Wash.  226,  177 
Pac.  822;  Devitt  T,  Puget  Sound  T.,  L.  &  F. 
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Co.,  106  Wash.  449,  180  Paa  483,  185  Pac. 
688 ;  Heath  ▼.  WyUe,  109  Wash.  86, 186  Pac. 
313;   Harris  y.  Seattle  (Wash.)  203  Pac.  943. 

One  or  two  other  contentions  are  made  In 
appellants'  behalf,  but  we  find  it  unneces- 
sary to  notice  them  beire,  since,  ho\kever  we 
ml^t  view  them,  what  we  hare  already  said 
would  become  decisive  of  the  case. 

The  Judgment  is  affirmed. 

BRIDGES,  FULIiERTON,  MITOHEU* 
and  TOLMAN,  JJ.,  concur. 


McCLUNQ  at  ax.  v.  KING  COUNTY. 
(No.  16921.) 

(Supreme    Court   of  Washington.     March   6, 
1922.) 

1.  Highways  «=>l»l— Coanty  held  llabi*  for 
failure  tn  Maintain  highway  In  rauonaMy  safe 
oondltlott  for  onUnary  travel. 

Where  a  highway  was  not  a  state  road,  un- 
der Rem.  Code  1916,  |  6897,  bunt  entirely  with 
state  money  as  provided  by  laws  1909,  p.  649, 
but  was  constructed  with  money  raised  by 
assessment  against  the  property  benefited  and 
by  a  tax  on  property  in  the  county,  the  county 
was  liable  for  failure  to  keep  the  highway  in  a 
reasonably  safe  condition  for  ordinary  travel, 
since  the  county  having  control  of  the  funds  to 
be  used  in  its  maintenance,  under  Laws  1917, 
p.  469,  I  4,  had  the  duty  of  maintenance,  not 
as  a  direct  agent  of  .the  state,  but  in  its  own 
corporate  capacity,  notwithstanding  Rem.  Code 
1916,  {  6879—12,  as  amended  by  Laws  1913,  p. 
491,  i  6. 

2.  Highways  iS=>l92— Duty  to  "maintain"  Mgh< 
way  held  to  require  It  to  cure  defects  In  orig- 
Inal  construction. 

County's  duty  to  "maiatain"  public  road  un- 
der Laws  1917,  p.  469,  g  4,  held  to  require  it 
to  cure  defects  in  the  original  construction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Main- 
tain.] 

3.  Highways  «=92l  I— Evldenoe  held  to  prove 
notice  of  defeot  In  highway. 

In  action  against  county  for  injuries  sus- 
tained when  pavement  of  public  road  under- 
neath truck  hi  which  plaintiff  was  riding  ex- 
ploded, evidence  held  to  prove  that  the  county 
had  notice  of  the  defect 

4.  Damages  «=s 1 32 (2)—$ 1 0,000  verdict  for  In- 
Juris*  causing  hemorrhagsa  of  tho  womb  and 
possibly  permanent  Injury  not  exoesslvs. 

Where  injuries  had  required  an  operation  to 
stop  hemorrhages  of  the  womb,  and  the  result 
of  such  operation  was  uncertain,  and  there  was 
evidence  that  the  injuries  might  prove  perma- 
nent, $10,000  verdict  was  not  excessive. 

Department  2. 

Appeal  from  Superior  Court,  King  Ckninty ; 
Austin  B.  OrifflthB,  Judge. 


Action  by  H.  F.  McClnng  and  wife  against 
King  County.  Judgment  for  plaintifCa,  and 
defendant  appeals.    Affirmed. 

The  plaintiff  daimed,  and  introduced  evi- 
dence to  prove,  that  the  accident  caused  hem- 
orrhages of  the  womb,  that  an  operation  was 
performed  to  stop  the  hemorrhages  about  10 
months  after  the  accident,  and  that  the  womb 
continued  to  bleed  at  the  time  of  the  trial. 

Malcolm  Douglas,  Howard  A.  Hanson,  and 

Wm.  Parmerlee,  all  of  Seattle,  for  appellant 

Thos.  D.  Long,  of  Seattle,  for  respondents. 

TOLMAN,  J.  This  Is  an  action  to  reoover 
damages  for  personal  injuries  alleged  to 
have  been  sustained  by  the  respondent  Myrtle 
P.  McClung,  while  traveling  upon  a  public 
highway  in  King  county.  The  plaintiffs  were 
awarded  a  verdict  of  $10,000,  and  frcxn  a 
Judgment  thereon  the  county  appeals. 

The  facts  admitted  and  wbldi  the  Jury 
may  have  found  from  canHlctlng  evidence  are 
substantially  as  follows: 

A  highway,  now  known  as  permanoit  high- 
way No.  14,  has  existed  many  years,  extend- 
ing BOtne  miles  in  a  southerly  direction  from 
the  city  of  Seattle  to  the  tovm  of  Des  Moines. 
Some  years  prior  to  the  time  hi  question, 
under  the  permanent  highway  act  (Rem. 
C!ode,  i  8879—1  et  "seq.),  this  highway  was 
paved  with  brick,  laid  on  a  cement  founda- 
tion, without  expansion  Joints,  except  one 
section  a  mile  in  length  which  was  laid  with 
expansion  J^iints.  On  June  21,  1920,  respond- 
ents were  driving  over  this  road  in  a  track, 
the  husband  operating  the  truck,  and  the  wife 
with  their  two  children  on  the  seat  beside 
him.  The  truck  was  not  loaded.  They  were 
traveling  at  a  speed  of  some  13  miles  per 
hour.  To  all  appearances  the  road  was  in 
excellent  condition,  free  from  obstructions, 
and  apparently  safe  for  travel.  Suddenly, 
and  without  any  wamii^g  sound  or  indica- 
tion, the  pavement  underneath  the  truck  ex- 
ploded with  great  force,  tearing  up  about 
200  square  feet  of  the  surface,  hurling  brick 
and  debris  into  the  air  15  to  20  feet,  and 
throwing  large  pieces  of  the  paving  material 
2  feet  or  more  in  diameter  dear  of  the  road- 
way. The  force  of  the  explosion  stopped 
the  truck  instantly,  and  Mrs.  McClung  was 
throvm  therefrom  to  the  pavement,  sustain- 
ing the  injuries  complained  of.  Other  evi- 
dence in  the  case  will  be  mentioned  in  the 
proper  connection  as  we  proceed. 

The  complaint  charges  negligence  in  three 
respects:  (1)  That  the  county  adopted  a  plan 
for  the  improvement  of  the  highway  which 
was  defective,  specifying  the  alleged  de- 
fects; (2)  that  the  county  was  negligent  in 
adopting  such  plan,  and  in  constructing  the 
road  according  to  its  specifications,  in  that 
it  could,  by  the  exercise  of  reasonable  care 
and  diligence,  have  ascertained  that  such  de- 
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fects  existed  In  tbe  plan  in  advance  of  the 
censtnictlon ;  (3)  that  the  connty  failed  and 
neglected  to  keep  and  ^maintain  the  road  in 
a  reasonably  safe  condition  for  ordinary 
travel  after  It  had  been  oonstructed. 

Upon  the  objectlm  of  tbe  comity,  the  trial 
court  ruled  out  tbe  eyidenoe  offered  by  re- 
spondent tending  to  prove  the  two  first  men- 
tioned allegations  of  negligence,  upon  tbe 
theory  that  the  county  was  acting  as  the  di- 
rect agent  and  under  the  direction  and  con- 
trol of  tbe  state  in  the  adoption  of  plans  and 
carrying  ont  the  construction  worlE  thereun- 
der. Tbe  county,  of  course,  does  not  com- 
plain of  this  ruling,  so  far  as  it  goes,  and  in 
the  absence  of  a  cross-appeal  its  correctness 
is  not  now  before  us  for  review,  and  we  must 
assume  for  present  purposes  that  It  was  a 
proper  bolding.  The  county  does,  however, 
complain  because  tbe  ruling  was  not  extended 
so  as  to  cover  also  the  thlrd\  charge  of  negli- 
gence as  to  upkeep  and  maintenance,  con- 
tending that  in  these  matters  it  acted  as  the 
direct  agent  of  tbe  state,  using  funds  raised 
by  state  tax  levies,  and,  even  if  not,  there 
would  be  no  liability  upon  the  county  If  it 
maintained  tbe  highway  in  the  same  or  as 
good  ccmdltion  as  It  received  It. 

[1]  The  act  under  which  this  improvement 
was  constructed  prpvldes  for  maintenance 
after  construction,  as  follows: 

"Whenever  the  improvement  of  any  perma- 
nent highway  shall  have  been  completed  and  ac- 
cepted under  the  provisions  of  this  act,  the 
same  shall  be  maintained  in  tbe  same  manner  j 
as  is  provided  by  law  for  the  maintenance  of 
other  public  highways  and  roads."  Rem.  Code, 
15879-12. 

If  this  means  In  the  manner  provided  by 
law  at  the  time  of  the  enactment  of  that  par- 
ticular statute,  then  it  places  the  duty  to 
maintain  upon  the  county ;  for,  going  back 
as  far  as  1903,  by  statute  the  duty  of  main- 
tenance of  all  roads  was  placed  upon  the 
county,  with  the  single  exception  of  state 
roads  as  defined  by  Rem.  Code,  {  5897,  built 
entirely  with  state  money,  as  provided  by 
chapter  186  of  the  Laws  of  1900.  Respond- 
ents contend  that  this  sot  has  been  r^iealed, 
but,  whether  so  or  not,  it  clearly  does  not 
apply  to  the  highway  now  under  considera- 
tion, which  was  built  with  money  raised  by 
assessment  against  the  property  tieneflted, 
and  by  a  tax  on  tbe  property  of  King  connty, 
levied  by  the  state,  It  is  true,  carried  into 
the  permanent  highway  fund,  but  there  held 
by  the  state  to  the  credit  of  King  county, 
and  to  be  expended  only  In  King  county.  But 
in  any  event  the  act  of  1911  (Laws  1911,  p. 
126,  f  12)  from  which  we  have  quoted  abo>ve 
was  amended  in  1918,  by  chapter  154,  Laws 
of  1913,  f  5,  so  as  to  provide: 

"SHve  per  cent,  of  all  moneys  credited  to 
each  county  under  this  act  and  which  shall  be 
derived  from  taxes  levied  for  the  year  1912  and 
salMeqnent  years  shall  be  set  aside  and  ex- 


pended by  the  board  of  connty  conumssioners, 
npon  vouchers  approved  by  such  board,  for 
maintaining  and  repairing  roads  constructed  un- 
der the  provisions  of  this  act  and  other  roads 
of  lilce  diaracter,  and  no  part  of  sadi  five  per 
cent,  shall  be  expended  for  any  other  por- 
pose." 

And  in  1917  the  Legislature,  by  chapter 
118  of  the  Laws  of  that  year,  in  providing 
for  the  maintenance  of  permanent  highways, 
created  In  each  county  of  the  state  "a  county 
fund  to  be  known  as  tbe  'permanent  highway 
maintenance  fund,'"  directed  that  the  mon- 
eys tberet<rfore  held  by  the  state  to  the 
credit  of  tbe  county  for  maintenance  pur- 
poses and  other  moneys  as  therein  provided 
should  go  into  that  fimd,  and  in  section  4 
of  the  act  provided: 

"Tbe  eomty  auditor  shall  issue  warrants  for 
the  expenditures  from  said  fund  on  vouchers  ap- 
proved by  the  engineer  in  charge  and  allowed 
by  the  board  of  connty  commissioners,  which 
expenditures  shall  be  for  the  sole  purpose  of 
maintaining  and  repairing  primary  and  per- 
manent highways  or  highways  of  like  char- 
acter and  for  equipment  for  the  maintenance 
thereof  witliin  the  respective  counties,  and  tbe 
same  shall  not  be  expended  for  any  other  pur- 
pose except  as  hereinafter  provided." 

So  that  at  and  before  the  time  of  this  ac- 
cident King  county  had  possession  and  om- 
trol  of  funds  designated  by  law  to  be  used 
for  the  purpose  of  maintaining  this  and  other 
highways,  both  permanent  and  primary,  and 
we  see  no  escape  from  the  conclusion  that 
from  the  time  the  1917  act  took  effect  at  least 
the  whole  duty  of  maintaining  this  highway 
was  upon  the  county,  not  as  a  direct  agent 
of  the  state,  but  In  Its  corporate  capacity. 

[2]  But  it  Is  contended,  even  so,  that  the 
duty  to  maintain  did  not  cast  upon  the  coun- 
ty the  burden  of  curing  defects  in  the  orig- 
inal construction,  and  that  its  obligations 
were  fully  performed  when  It  repaired  tbe 
ravages  of  time  and  use,  and  kept  the  road 
In  the  condition  In  which  it  was  left  when 
tbe  improvement  was  completed.  If  the 
word  "maintain"  were  used  in  a  strict,  lim- 
ited sense,  and  its  dictionary  meaning  only 
Is  to  be  applied,  then  there  Is  force  in  this 
position,  but  to  so  construe  it  would  be  high- 
ly technical.  As  early  as  1895,  In  the  case 
of  Sutton  V.  Snohomish,  11  Wash.  24,  39  Pac. 
273,  48  Am.  St.  Rep.  847,  this  court  said: 

"We  think  that  where,  as  here,  a  city  has  ex- 
dnsive  control  and  management  of  its  streets, 
with  power  to  raise  money  for  their  construc- 
tion and  repair,  a  duty  (when  not  expressly 
imposed  by  diarter)  arises  to  tbe  public  from 
the  character  of  the  powers  granted  to  keep 
its  streets  in  a  reasonably  safe  condition  for 
use  in  the  ordinary  modes  of  travel,  and  tliat  it 
is  liable  to  respond  in  damages  to  those  in- 
jured by  a  neglect  to  perform  sudi  duty." 

In  Dlgnan  v.  Spokane  Connty,  48  Wash. 
419,  88  Pac.  649,  It  was  said: 
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"Tht  eomitr  la  obligated  to  keep  its  idghwars 
In  a  reasonably  safe  condition  for  ordinary  tray- 
el  only.    •    *    •" 

These  and  many  other  cases  from  this  court 
and  from  other  courts  are  reviewed  and  ap- 
proved in  Swain  v.  Spokane,  94  Wash.  616, 
162  Pac.  991,  I/.  K.  A.  1917D,  754,  and,  in 
the  light  of  these  decisions  which  established 
the  rule  long  before  the  enactment  of  the 
statutes  referred  to,  we  are  of  the  opinion 
that  the  Legislature  used  the  verb  "main- 
tain," in  Its  various  forms.  In  the  sense  re- 
quired by  the  law  thus  laid  down;  that  la, 
to  maintain  in  a  reasonably  safe  condition 
for  ordinary  travel.  In  any  event,  we  held 
In  Stone  v.  Seattle,  SO  Wash.  65,  70  Pac.  249, 
67  Ia  R.  Al  253,  that  a  municipality  could 
not  relieve  Itself  from  liability  for  defective 
streets  because  the  defect  was  In  the  orig- 
inal plan. 

[3]  It  may  be  that  in  a  case  such  as  this, 
where  there  was  an  Inherent  defect,  the  evi- 
dence of  notice  should  be  convincing,  but  in 
this  case  it  is  clearly  so.  The  county  en- 
gineer and  hlB  assistant  testified  to  some 
23  cases  of  bulges,  breaks,  and  blow-outs, 
substantially  one-half  of  which  were  termed 
explosions,  all  occurring  on  this  highway 
prior  to  this  occasion,  at  points  other  than 
the  one  mile  laid  with  expansion  Joints,  and 
that  the  highway  was  reported  to  the  county 
commissioners  as  dangerous  by  the  county 
engineer  in  the  years  1917,  1918,  1919,  and 
1920,  and  plans  were  presented  to  the  com- 
missioners to  obviate  the  cause  of  these 
disturbances  orally  in  1917,  1918,  and  1919, 
and  by  written  report  in  1920,  but  no  action 
was  ever  taken  thneon,  and  nothing  what- 
ever  was  done  to  remove  the  cause,  or  at 
all,  except,  after  a  disturbance  had  occurred, 
to  rei>air  the  damage  caused  thereby.  We 
conclude  that  there  was  ample  evidence  to 
carry  the  case  to  the  Jury  upon  the  only 
ground  of  negligence  submitted  by  the  trial 
court. 

[4]  What  has  so  far  been  said  disposes  of 
all  the  appellants'  assignments  of  error,  ex- 
cept those  relating  to  the  amount  of  the  ver- 
dict. It  is  strenuously  contended  that  the 
verdict  is  so  excessive  as  to  indicate  passion 
and  prejudice  on  the  part  of  the  Jury,  and, 
in  the  light  of  the  cold  record,  it  does  seem 
large.  No  one  testified  that  tiie  injuries  were 
necessarily  permanent,  but  at  the  time  of  the 
trial,  some  10  months  after  the  accident, 
there  was  shown  to  be  some  improvement, 
though  the  extent  and  permanency  thereof 
was  left  in  doubt,  and  medical  experts  tes- 
tified that,  while  ultimate  recovery  was  to  be 
expected,  and  usually  In  such  cases  could  be 
looked  for  In  a  few  months,  still  individual 
cases  differed,  and  it  might  take  years.  Con- 
sidering the  time  which  had  Intervened  be- 
fore the  trial,  the  then  recent  operation  for 
tiie  purpose  <tf  stoi^ing  hemorrhages,  the 


uncertainty  of  the  results  of  that  operatiltm, 
and  the  Indefinite  character  of  the  testimony 
as  to  final  recovery,  we  are  inclined  to  agree 
with  the  conclusion  of  the  trial  court,  who 
saw  and  heard  the  witnesses,  that  the 
amount  of  the  verdict  was  not  against  the 
weight  of  the  evidence,  and  could  not  be  said 
to.  be  the  result  of  passion  and  prejudice. 
The  Judgment  appealed  from  is  afiSrmed. 

PARKER,  O.  J.,  and   FULLEIRTON  and 
HITCHEIiL^  JJ.,  concur. 


BLAINE    COUNTY    INV.    CO.   v.   GALLET, 

State  Auditor.      (No.  3838.) 

(Supreme  Court  of  Idaho.     Feb.  20,   1922.) 

1.  State*  «=» 1 3 1— Legislative  "approprlatloa" 
deflsed. 

Under  article  7,  i  18,  of  the  state  Constitn- 
tion,  an  "appropriation"  is  authority  of  the 
Legislature,  given  at  the  proper  time  and  in 
legal  form  to  the  proper  officers,  to  apply  a 
specified  sum  from  a  designated  fund  out  of 
the  treasury  for  a  specified  object  or  demand 
against  the  state. 

[Ed.  Note.— For  other  definittoDs,  see  Words 
and  Phrases,  First  and  Second  Series,  Appro- 
priation.] 

2.  Constitutional  law  ®=36l>— Legislative  pow* 
•r  to  appropriate  money  from  state  treasuiy 
oannot  be  delegated. 

The  legislative  power  to  appropriate  money 
from  the  treasury  of  the  state  cannot  be  dele- 
gated. If  the  exact  amount  of  disbursements 
to  be  provided  for  cannot  be  ascertained  in 
advance,  the  legislative  act  must  itself  fix  the 
maximum  amount  authorized  to  be  expended 
for  a  specified  purpose. 

3.  States  «s»l3l— Act  relating  to  survey  of 
stream  In  water  adjudication  held  to  make 
no  appropriation  from  the  state  treasury. 

C.  S.  S  7032,  provides  that  the  Department 
of  Reclamation  shall,  at  the  request  of  the 
district  judge,  in  a  water  adjudication  suit, 
make  an  examination  and  survey  of  the  stream 
in  question,  and  present  an  itemized  statement 
of  the  expense  thereof  to  the  state  auditor, 
and  "said  auditor  shall  present  the  same  to  the 
state  board  of  examiners,  and  if  allowed  by 
them  in  whole  or  in  part,  the  auditor  shall  draw 
warrants  on  the  general  fund  in  favor  of  the 
parties  entitled  thereto,  and  the  treasurer  shall 
pay  the  same  out  of  said  fund."  Held,  that 
the  Legislature  did  not  by  this  act  appropriate 
the  entire  general  fund  for  the  purpose  speci- 
fied, that  it  did  not  in  fact  appropriate  any 
definite  portion  of  that  fund,  and  that  no  ap- 
propriation of  money  from  lite  state  treasury 
was  made  by  said  section. 

Original  petition  by  the  Blaine  County  In- 
vestment Company  against  E.  O.  Gallet, 
Auditor  of  the  State  of  Idaho,  for  a  writ  of 
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mandate.    Demurrer  to  writ  sustained,  and 
petition  dismissed. 

Peterson  &  Coffln,  of  Pocatello,  and  Wm. 
Story,  Jr.,  and  Dee  Stone,  both  at  Salt  Lake 
City,  for  plaintiff. 

Boy  h.  Black,  Atty.  Oen.,  and  Dean  Dris- 
coU,  First  Asst  At^.  Gen.,  for  defendant. 

BUDGE,  J.  In  October,  1920,  the  plaintiff 
Instituted  an  action  In  the  district  court  for 
Butte  county  to  determine  and  adjudicate 
the  priority  of  rights  to  the  use  of  water 
from  the-I/lttle  Lost  river  and  Its  tribu- 
taries, and  on  Xovember  5,  1921,  the  cause  be- 
ing at  Issue,  Upon  appllcatlcm  of  plaintiff  and 
'  after  due  notice,  the  district  Judge  made  and 
entered  an  order  pursuant  to  G.  S.  $  70S2,  re- 
questing the  Department  of  Beclamation  to 
make  an  examination  and  surrey  of  the 
streams  Involved,  and  to  make  and  file  with 
the  clerk  of  the  court  a  report  thereof.  Pur- 
suant to  this  order,  the  Commissioner  of  Bec- 
lamation on  November  14,  1921,  appointed 
one  Bickel,  a  special  deputy,  to  conduct  the 
survey,  and  the  latter  on  November  16,  1921, 
preparatory  to  making  the  field  survey,  ex- 
amined the  records  In  the  office  of  the  de- 
partmoit,  and  submitted  to  the  defendant, 
as  State  Auditor,  a  bill,  a:pproved  by  the 
Commissioner,  for  such  services.  On  De- 
cember 3,  1921,  the  defendant  notified  the 
Commissioner  of  his  refusal  to  certify  said 
bill  to  the  State  Board  of  Examiners  upon 
the  ground  that  there  is  no  appropriation 
for  such  expenses,  whereupon  this  proceed- 
ing was  begun  for  a  peremptory  writ  of 
mandate  directed  to  and  commanding  the 
defmdant  as  State  Auditor  to  certify  said 
bill  to  the  State  Board  of  Examiners  as  pro- 
vided in  C.  S.  S  7032. 

The  defendant  has  filed  a  general  demur- 
rer to  the  i)etltlan,  by  which  two  questions 
are  raised,  viz.:  First,  Is  there  an  appropri- 
ation out  of  which  the  claim  in  question  can 
be  paid?  and,  second,  If  there  is  such  an  ap- 
propriation, will  the  i»ayment  of  such  claim 
constitute  the  loaning  of  state  funds  and 
credit  to  private  persons  and  corporations? 
The  determination  of  the  first  question, 
however,  will  dispose  of  this  case. 

[1]  Article  7, 1  13,  of  the  Constitution  pro- 
vides that: 

"No  money  shall  be  drawn  from  the  treasury, 
but  In  pursuance  of  appropriations  made  by 
law." 

It  is  admitted  that  if  any  ai>propriation 
exists  oat  of  which  the  claim  here  involved 
can  be  paid,  it  Is  contained  in  G.  S.  I  7032, 
and  particularly  in  the  portion  italicized  be- 
low. The  section,  so  far  as  material  to  this 
case,  reads  as  follows: 

"Whenever  suit  shall  be  filed  In  the  district 
coort  for  the  purpose  of  adjudicating  the  prior- 
ity of  rights  in  the  use  of  water  from  any 
stream  in  the  state,  and  before  such  adjudi- 
cation is  made  the  judge  of  such  court  shall 


request  the  Department  of  Beclamation  to 
make  aif  examination  of  audi  stream,  •  •  • 
in  the  manner  provided  in  section  S604. 
•    •    • 

"Whenever  the  Department  of  Beclamation 
shall  make  such  examination  at  the  request  of 
the  court  or  the  judge  thereof,  it  shall  make 
out,  in  duplicate,  an  itemized  statement  show- 
ing the  cost  of  making  such  examination  and 
survey,  specifying  the  amount  of  each  item  for 
labor,  supplies  and  other  expenses,  and  the 
name  of  the  person  or  company  entitled  to  pay- 
ment therefor,  and  shsJl  verify  the  same,  •  •  • 
and  shall  forward  such  statement  to  the  state 
auditor.  Said  auditor  shall  preaeni  ik€  tame 
to  ih€  State  Board  of  Examinerg,  and  if  alloiO' 
ed  iv  them,  in  wKole  or  in  part,  the  auditor 
shall  draw  varranti  on  the  general  fund  in  fa- 
vor of  the  parties  entitled  thereto,  and  the  treat- 
urer  shall  pay  the  same  out  of  laid  fund.  The 
sum  80  allowed  by  the  State  Board  of  Bxami- 
ncrs  shall  be  forthwith  certified  by  the  State 
Auditor  to  the  judge  and  clerk  of  the  court  In 
which  said  suit  shall  be  landing,  and  the  same 
shaU  constitute  a  part  of  the  costs  and  dis- 
bursements in  said  eaose.    «    •    • " 

It  will  be  noted  that  section  13  of  artlde  7 
Off  the  Oonstitution  does  tiot  define  an  appro- 
priation nor  specify  when  or  how  an  appro- 
priation by  law  shall  be  made,  and  these  im- 
portant matters  are  therefore  proper  subjects 
for  judicial  Interpretation. 

An  appropriation  In  this  state  Is  a'nthorlty 
of  the  Legislature  given  at  the  proper  time 
and  In  legal  form  to  the  proper  officers  to 
apply  a  specified  sum  from  a  designated 
fund  out  of  the  treasury  for  a.  specified  ob- 
ject or  demand  against  the  state.  Menefee 
v.  Askew,  25  Okl.  623,  107  Pac.  169,  27  L. 
B.  A.  (N.  S.)  637;  Herrick  v,  Gallet.  84 
Idaho ,  204  Pac.  477. 

See,  also,  Kingsbury  v.  Anderson,  6  Idaho, 
771,  51  Pac.  744;  Kroutinger  v.  Board  of  Ex- 
aminers, 8  Idaho,  463,  69  Pac.  270;  In  re 
Huston,  27  Idaho,  231,  147  Pac.  1064;  Epper- 
son V.  Howell,  28  Idaho,  338,  154  Pac.  621; 
State  ex  rel.  Davis  v.  Eggers,  29  Nev.  469, 
91  Pac.  819,  16  U  B.  A.  (N.  S.)  630;  Holmes 
v.  Olcott,  96  Or.  33,  189  Pac  202;  McCanley 
V.  Brooks,  16  Cal.  11;  Carr  v.  State,  127  Ind. 
204,  26  N.  E.  778,  11  L.  B.  A.  870,  23  Am.  St. 
Eep.  624. 

[2]  The  purpose  sou^t  to  be  accomplished 
by  section  7032,  supra,  clearly  appears  there- 
in, but  the  amount  of  money  to  be  appropri- 
ated or  devoted  to  that  purpose  is  uncertain. 
In  that  no  maximum  is  fixed. 

It  Is  said  In  State  ex  rel.  Davis  v.  Eggers 
supra,  that: 

"As  all  appropriations  must  be  within  the 
legislative  will,  it  is  essential  to  have  the 
amount  of  the  appropriation,  or  the  maximum 
sum  from  which  the  expenses  could  be  paid, 
stated.  Tbis  legislative  power  cannot  be  del- 
egated nor  left  to  the  recipient  to  command 
from  the  state  treasury  sums  to  any  unlimited 
amount  for  which  he  might  file  claims.  True 
the  exact  amount  of  these  expenses  cannot  be 
ascertained  nor  fixed  by  the  Legislature  when 
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they  have  not  yet  been  incarred,  but  it  !•  osaal 
and  necessary  to  fix  a  mazimam  *  *'^*  apee- 
Ifying  the  amount  above  which  they  cannot  be 
aUowed." 

The  wisdom  of  the  rule  above  announced 
is  80  apparent  that  we  are  not  disposed  to 
question  it.  State  ex  rel.  Tnmer  v.  Hender- 
son, 199  Ala.  244,  74  South.  S44,  L.  R.  A. 
1917F,  770.  Section  18  of  article  7  was  ob- 
viously inserted  In  the  Constitution  to  pre- 
vent the  expenditure  of  the  people's  treasure 
without  their  consent.  State  v.  Burdick,  4 
Wyo.  272,  33  Pat  125,  24  U  B.  A.  266.  Its 
purpose  is  "to  secure  regularity,  punctuality, 
and  fidelity  in  the  disbursements  of  the  pub- 
lic money."  8  Story's  Commentaries,  J  1342. 
The  citizens  and  taxiiayers  have  a  right  to 
know  how  much  money  is  appropriated  for 
any  specific  purpose  and  to  limit  expendi- 
tures of  public  moneys  accordingly. 

[3]  Plaintiff  contends,  however,  that,  inas- 
much as  the  general  fund,  as  provided  by  0. 
B.  I  161,  is  designated  as  the  fund  out  of 
which  the  expenses  mentioned  in  section 
7082,  supra,  are  to  be  paid,  therefore  the 
general  fund  is  set  apart  for  that  purpose, 
and  the  amount  of  mon^  In  that  fund  Is  the 
maximum  amount  appropriated.  A  some- 
what similar  contention  was  made  In  Kings- 
bury V.  Anderson,  supra,  with  respect  to 
wbldi  this  court  said: 

"If,  by  the  provisions  of  said  section  [Rev. 
Stats.  «ec.  1686],  an  appropriation  is  made,  it 
ia  limited  only  by  the  necessity  of  the  case, 
and,  if  necessity  required  it,  the  entire  revenue 
of  the  state  coold  be  diverted  to  that  purpose. 
*  *  *  While  it  is  true  no  set  form  of  words 
is  necessary  to  make  an  appropriation,  language 
should  be  used  that  would  show  the  intention 
of  the  Legislature  to  make  an  appropriation. 
.  The  mere  declaration  that  certain  charges 
against  the  state  must  be  paid  out  of  the-  state 
treasury  does  not  necessarily  make  an  appro- 
priation, for  without  such  declaration  all  charg- 
es against  the  state  that  are  paid  are  paid  out 
of  the  state  treasury.  It  is  out  of  the  state 
treasury  that  the  state  pays  its  obligations. 
But  under  said  section  13  of  the  Constitution 
of  Idaho  no  money  can  be  drawn  from  the 
treasury  except  on  appropriation  made  by  law, 
no  matter  how  just  claims  against  the  state 
may  be." 

Inasmudi  as  section  7032,  supra,  does  not 
purport  to  appropriate  any  fixed  sum,  if  any- 
thing was  appropriated  thereby  It  was  the 
entire  general  fund,  and  we  would  hesitate 
to  bold,  in  the  absence  of  express  language 
to  that  effect,  that  the  Legislature  intended 
to  set  aside  the  greatest  fund  of  the  state, 
out  of  which  practically  all  the  state  ad- 
ministrative expenses  are  paid,  for  the  pur- 
pose of  paying  expenses  incident  to  the  ex- 
amination and  survey  of  streams  which  may 
become  involved  in  litigation.  If  the  Legis- 
lature liad  intended  to  make  an  appropria- 
tion by  this  section,  of  the  general  fund,  for 


an  uncertain  length  of  time,  they  would  have 
expressed  that  intention  in  unequivocal 
terms.    State  v.  Ristlne,  20  Ind.  345. 

Aa  is  said  in  Shattuck  v.  Kincald,  81  Or. 
379,  49  Pac.  768: 

"  •  •  •  In  every  Instance  it  becomes  a 
question  of  legislative  Intent  to  be  gathered  un- 
der the  settled  rules  of  interpretation  &om  the 
language  employed,  the  context,  the  necessity 
for  the  enactment,  and  purpose  to  be  accom- 
plished, considered  in  the  light  of  contempo- 
raneous drcumstances." 

Conceding  that  under  the  present  policy  of 
this  state  the  Legislature  may  make  a  con- 
tinuous appropriation.  It  Is  clear  to  our 
minds  tiuit  the  Legislature  did  not  Intend  to 
appropriate  the  entire  general  fund,  and  that 
It  did  not  appropriate  any  definite  portion  of 
that  fund,  for  the  purpose  mentioned  in  sec- 
tion 7032,  supra,  and  therefore  that  no  ap- 
propriation was  made  by  said  section. 

It  follows  that  the  demurrer  to  the  peti- 
tion should  be  sustained,  and  the  petition 
dismissed;   and  It  is  so  ordered. 

"TPR.  c.  J.,  and  McCABTHZ.  DUNN,  and 
LEBV  3J-,  eonexa. 


MOVER  et  ax.  V.  HYDE  et  al.    (Ne.  3510.) 
(Snpreme  Court  of  Idaho.    Feb.  2S,  1922.) 

1.  Bills  and  notes  «=>IS5— -Tltle-retalnlng  !■■ 
strument  permitting  bolder  to  take  proper^ 
when  deeming  himself  Insaearo  held  "■•■■•• 
gotlable." 

A  title-retaining  instrument  in  the  form  of 
a  promissory  note,  which  gives  the  holder  pow- 
er to  declare  the  money  due  thereon  and  take 
possession  of  the  property  for  which  it  is  given 
whenever  he  deems  himself  insecure,  is  not 
payable  at  a  fixed  or  determinable  future  time, 
and  is  nonnegotiahle  under  C.  S.  {{  6888  and 
5872. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Nonnegotiahle.] 

2.  New  trial  9=3 144 — Jurors'  affldavlts  held  too 
Indefinite  and  nncertaln  for  vacating  verdict. 

Affidavits  of  Jurors  to  the  effect  that  under 
different  conditions  and  circumstances,  and  upon 
different  testimony,  they  would  have  rendered  a 
different  verdict,  are  too  indefinite  and  uncer- 
tain to  furnish  any  substantial  reason  for  va- 
cating their  verdict 

3.  Sales  «=»48l  —  Traasfer  af  nonnogotlaMa 
■ote  and  retaking  of  oar  given  In  lien  of  oao 
sold  held  not  to  predudo  bnyer's  racovory 
against  ssller. 

Where  a  purdiaser  executes  a  noxmegotla- 
ble  title-retaining  note  for  a  new  car,  and  ac- 
cepts a  demonstrating  car  for  use  until  the  sdl- 
er  can  furnish  such  a  car  as  he  purchased,  and 
he  makes  frequent  demands  for  the  delivery  of 
a  new  car,  which  is  never  delivered,  and  the 
car  so  furnished  is  taken  and  sold  under  the 
terms  of  the  title-retaining  note,  he  may  recov- 
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er  from  the  yendor  the  payments  made,  and  the 
tranrfer  of  the  note  and  the  retaking  and  aale 
of  the  car  by  the  holder  of  the  note  do  not  pre- 
clude bis  right  of  recovery  against  the  Tendor. 

Appeal  from  District  Court,  Twin  Falls 
Oonnty;   Wm.  A.  Babcodc,  Judge. 

Action  by  J.  D.  Meyer  and  wife  against  W. 
8.  Hyde  and  others,  as  copartners  under  the 
firm  name  of  the  Buhl  Auto  Oompany,  to  re- 
cover money  had  and  received.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

J.  H.  Sherfey,  of  Buhl,  and  Walters,  Bod- 
sin  ft  Bailey,  of  Twin  FaUs,  for  appellants. 
J.  W.  Tayl<»,  of  Buhl,  for  respondents. 

LtBSEi,  1.  .TUB  was  an  action  by  respond- 
ents against  ain;>dlants  to  recover  money 
paid  on  the  purchase  price  of  a  Kissel  Kar, 
which  they  dalm  was  never  delivered,  and 
damages  in  being  deprived  of  Its  use  during 
appellants'  allied  default 

The  answer  admits  that  respondents  pur- 
chased from  the  defoidant  and  appellant 
Buhl  Auto  Company  on  July  6,  191T,  a  Kis- 
sel Kar,  and  alleges  that  it  delivered  Kissel 
Kar  No.  3012,  which  bod  been  used  as  a 
demonstrating  car,  and  that  respondents  ex- 
ecuted in  payment  therefor  their  title  note 
for  $1,426,  which  note  as  it  now  appears  In 
the  reoxpd  recites  that  it  was  given  for  oar 
No.  3012,  and  contains  a  omditlcn  that  the 
holder  ml|^t  r^wssess  such  car,  "and  sell 
the  same  at  any  time  they  may  deem  them- 
selves Insecure."  Two  payments  made  in 
September  and  October  following  Its  date  are 
indorsed  on  the  note,  aggregating  $1^00. 

The  cause  was  tried  by  the  court  with  a 
Jury,  and.  In  addition  to  a  general  verdict 
for  respondents  in  the  sum  of  $1400,  the  jury 
ai\^wered  in  the  negative  interrogatory  1, 
which  required  It  to  find  whether  the  note 
in  question  was  transferred  by  the  defend- 
ant cranpany  priw  to  Its  maturity,  and  in- 
terrogatory 2,  as  to  whether  the  Buhl  Auto 
Company  recti ved  the  car  back  from  the 
plaintiffs  or  any  of  the  proceeds  of  the  sale, 
in  the  affirmative.  Judgment  being  entered 
upon  the  general  verdict  against  appellants, 
they  gave  notice  of  Intention  to  move  for  a 
new  trial,  upon  the  grounds  of  accident  and 
surprise,  newly  discovered  evidence,  and  In- 
sufficiency of  the  evidence,  particularly  spec- 
ifying that  there  was  no  evidence  to  support 
said  special  findings  that  the  note  had  not 
been  transferred  before  maturity,  and  that 
the  appellant  company  had  received  the  car 
back  from  resixindenta  or  some  of  the  pro- 
ceeds of  the  sale  of  such  car.  Subsequently 
appellants  filed  a  formal  motion  for  a  new 
trial,  wherein  the  only  ground  relied  upon  Is 
that  of  newly  discovered  evidence.  This  mo- 
tion was  supported  by  the  affidavits  of  sev- 
eral persons,  Including  some  of  the  Jurors^ 


setting  forth  in  effect  what  was  dalmed  to 
be  newly  discovered  evidence  and  the  affida- 
vits of  such  Jurors  that,  had  it  been  pro- 
duced at  the  trial,  their  verdict  might  or 
would  have  been  different  The  moticm  for 
new  trial  was  denied,  from  whldi  order  this 
appeal  la  taken.  A  stn^e  assignment  of  er- 
ror Is  made,  that  "the  court  erred  in  denying 
and  overruling  the  motion  for  new  trial." 

Reqxmdents  dalm,  and  so  testify,  that  at 
the  time  of  the  execution  of  the  note  In  ques- 
tion one  Parish,  a  satennan  for  appellant 
company,  r^resented  to  them  that  be  was 
about  to  be  called  into  government  service, 
that,  while  bte  company  was  at  that  time 
without  any  new  Kissd  Kara  in  stock,  if  they 
would  sign  this  note  for  the  purcliase  price 
of  a  new  car,  they  might  use  the  demonstrat- 
ing car  wUch  he  then  had  until  the  new  ones 
arrived,  and  that,  if  ttiey  would  sign  a  con- 
tract, it  would  enable  him  to  get  a  commis- 
sion on  such  sale  that  he  would  not  other- 
wise get.  To  this  reqxmdent  replied  that,  if 
that  was  the  case,  he  would  sign  up  for  a 
car,  as  he  was  willing  to  help  any  of  the  boys 
who  had  to  go  to  war,  as  he  could  not  go  him- 
self. Bespondents  further  say  that,  with  this 
understanding,  the  number  of  the  car  was 
not  to  be  inserted  in  the  note  whidi  they  ex- 
ecuted until  the  new  car  they  were  to  receive 
arrived  and  its  number  could  be  determined, 
and  that  no  number  was  Inserted  when  they 
executed  the  note.  The  appearance  of  the  in- 
strument now  indicates  that  the  number  was 
not  vrritten  In  at  the  time  the  note  was 
signed ;  the  mmiber  of  the  car  being  In  a  dif- 
ferent ink. 

There  is  very  pronounced  confiict  in  much 
of  the  testimony,  particularly  with  refer^ice 
to  whether  or  not  the  note  was  transferred 
to  the  First  National  Bank  of  Idaho  prior  to 
Its  maturity.  However,  as  we  view  the  law 
applicable  to  the  unoontroverted  facts  of  this 
case,  much  of  the  testimony  offered  was  Im- 
material and  Irrelevant  to  any  issue  present- 
ed by  the  pleadings. 

It  Is  not  in  dispute  that  respondents,  soon 
after  giving  this  note,  were  furnished  with 
thia  car,  spoken  of  as  a  demonstrating  car, 
the  number  of  whidi  appears  to  have  been 
3012,  the  same  as  now  appears  In  the  title 
note,  and  that  they  attempted  to  make  use  of 
this  car  for  s<Hne  months  following,  but  with 
unsatislhctory  results,  wlUch,  might  have 
been  accounted  for  by  their  lack  of  knowledge 
of  the  mechanism  and  operation  of  the  or- 
dinary motorcar.  It  also  appears  that  they 
thereafter  made  sev»al  Ineffectual  demands 
for  a  new  car  in  lieu  of  this  one,  but  It  does 
not  appear  that  they  made  any  very  i)ersl8t- 
ent  or  positive  effort  to  return  the  car  that 
they  were  using.  Ordinarily  this  would  have 
be«i  a  fatal  objection  to  their  right  to  re- 
cover In  this  action. 

The  law  ia  well  settled  that,  where  a  party 
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seeks  to  defeat  an  obligation  that  he  has  giv- 
en for  the  purchase  price  of  a  chattel,  on  the 
ground  that  it  is  not  the  article  purchased, 
or  of  the  same  character  or  quality,  he  must 
return  or  offer  to  return  such  defective  arti- 
<de  within  a  reasonable  time,  or  he  will  be 
held  to  have  waived  such  defects.  He  cabnot 
retain  such  possession  and  then  set  up  as  a 
defense  in  an  action  to  recover  the  purchase 
price  that  it  was  not  the  article  he  purchas- 
ed. The  learned  trial  judge  in  this  case 
seems  to  have  pr(^)erly  submitted  this  ques- 
tion to  the  jury,  for  he  instructed  them  that, 
unless  they  should  find  that  the  plaintiffs 
returned  the  automobile  in  question  to  the 
defendants,  or  vmless  they  found  that  the  de- 
fendant company  received  the  proceeds  of 
the  sale  of  said  automobile,  evidently  hav- 
ing reference  to  its  sale  after  recapture,  that 
the  plaintiffs  could  not  recover,  and  that 
their  verdict  should  be  for  the  defendants. 

In  this  action,  however,  respMidents  dalm 
that  under  the  sale  agreement  they  were  to 
be  permitted  to  use  the  comi>any'8  demon- 
strating car,  which  had  been  delivered  to 
them,  until  it  could  obtain  a  new  car,  and 
that  they  constantly  imi>ortuned  the  appel- 
lants to  furnish  them  with  a  new  car. 

[1]  It  appears  from  the  evidence  that  the 
car  remained  in  the  possession  of  respondents 
until  May  5,  1918,  when  it  was  seized  under 
the  conditions  of  the  title  note  and  sold  in 
June  thereafter.  There  is  a  sharp  conflict 
in  the  evidence  as  to  who  actually  recaptured 
and  sold  this  oar.  Appellants  contend  that 
they  had  transferred  the  note  given  by  re- 
spondents to  the  First  National  Bank  of 
Idaho  prior  to  its  maturity,  and  that  this  car 
was  retaken  and  sold  by  the  bank.  Respond- 
ents contend  that  the  car  was  retaken  and 
sold  by  appellants,  and  there  is  evidence  in 
the  record  to  support  sudi  contention.  The 
learned  trial  judge  instructed  the  jury  tliat 
"this  note  is  what  Is  known  as  a  negotiable 
note,"  and  also  that  it  is  what  is  commonly 
designated  as  a  title  note,"  and  that  under 
its  terms  the  holder  was  privileged  to  take 
the  automobile  and  sell  the  same,  and  apply 
the  proceeds  to  the  payment  of  the  note. 

As  to  whether  or  not  this  note  was  trans- 
ferred to  the  bank  before  maturity  and  the 
car  repossessed  and  sold  under  the  condi- 
tional sale  clause  of  the  note  by  the  bank  or 
appellants  in  May,  1918,  appears  to  be  the 
principal  question  in  controversy,  and  ,to 
have  given  rise  to  the  alleged  errors  upon 
which  appellants  rely  for  a  reversal  of  the 
judgment  below.  The  grounds  upon  which 
appellants  base  their  motion  for  a  new  trial 
are  predicated  upon  the  findings  of  the  jury 
that  the  note  in  question  was  not  so  trans- 
ferred to  the  bank,  and  further  that  the  Buhl 
Auto  Company  received  the  car  back  or  a 
part  of  the  proceeds  of  the  sala  In  our  view 
of  the  law,  this  question  is  not  material,  un- 


der the  Issues  presmted  by  the  pleadings  In 
this  action,  for  the  reason  that  the  note  ia 
question  was  not  a  n^iotiable  instrmnent. 

In  Kimpton  ▼.  Studebaker  Bros.  Co.,  14 
Idaho,  552,  94  Pac.  1089,  125  Am.  St  Rep. 
1S5,  14  Ann.  Ca&  1126,  it  is  held  that  a  pro- 
vision in  a  promissory  note  giving  the  holder 
power  to  declare  the  money  due  th^eoii  and 
teke  possession  of  said  prop^ty  whenever  it 
deems  itself  insecure  raiders  the  same  non- 
negotiable  under  the  terms  of  C.  S.  H  5S68 
and  5872.  See^  also^  Sanderson  v.  Clark,  33 
Idaho,  359,  194  Pac.  472,  wherein  it  is  said 
that  a  note  is  nonnegotiable  where  the  time 
for  its  payment  is  not  fixed  as  required  by  C. 
S.  §  6868,  which  requires  that  an  instrument; 
to  be  n^otlable,  "must  be  payable  on  demand 
or  at  a  fixed  or  determinable  future  time." 
Where  the  holder  of  a  note  may  by  its 
terms  "take  the  property  and  dispose  of 
it,  should  they  at  any  time  deem  themselves 
Insecure,"  it  is  not  payable  at  a  fixed  and 
determinable  future  time,  and  is  tbeniore 
nonnegotiabla  Therefore  the  question  as  to 
the  ownership  of  the  note,  or  as  to  who  seized 
and  sold  this  automobile  Is  IniTnatprial  as  to 
any  of  the  Issues  presented  by  the  pleadings 
In  this  case. 

.  This  disposes  of  all  of  the  errors  that  could 
be  considered  under  appellants'  assignment  of 
error.  An  inspection  of  the  record  discloses 
the  fact  that  the  grounds  set  forth  in  the 
notice  of  Intention  to  move  for  a  iiew  trial 
are  somewhat  Ixroader  than  those  set  f<Mth  in 
the  motion  itself,  but  they  are  all  based  upon 
the  assumption  that  the  note  in  question 
was  negotiable,  and  the  newly  discovered 
evidence  relied  upon  is  directed  to  facts  and 
circumstances  tending  to  show  that  the  origi- 
nal payee  of  the  note  had  parted  with  title 
to  the  same  before  maturity.  But,  If  the 
note  is  nonne^tiable,  as  it  clearly  is,  this  is 
Immaterial,  and  a  new  trial  was  properly 
denied. 

[2]  Furthermore,  we  think  that  the  show- 
ing in  support  of  the  motion  for  new  trial  on 
the  grounds  stated  both  In  the  notice  of  in- 
tention and  in  the  motion  Itself  Is  insufllcient 
to  constitute  accident  or  surprise,  or  to  show 
newly  discovered  evidence,  or  to  su^Mrt  the 
contention  that  the  evidence  was  Insufficient 
to  justify  the  verdict,  or  in  any  mann»  to  In- 
dicate that  the  verdict  would  have  been  dif- 
ferent had  this  testimony  been  procured  at  the 
triah  While  some  of  the  jurors  make  affidavit 
that,  if  this  missing  evidence  had  been  offered, 
they  would  have  found  that  the  note  in  ques- 
tion was  transferred  by  the  defendant  com- 
pany prior  to  ite  maturity,  in  view  of  its  ncm- 
negotiability,  this  evidence  l)ecomes  Immate- 
rial. We  are  also  of  the  otrfnlon  that  the  af- 
fidavits of  jurors  offered  for  the  purpose  of 
showing  that,  If  some  other  or  dlffereit  kind 
of  a  case  had  been  presented,  they  would 
have  tend^ed  a  different  verdict,   cannot 
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properly  be  received  to  Impeach  the  verdict 
they  have  rendered.  Jurors  are  sworn  to  try 
the  cause  that  Is  presoited  to  them,  and  It  Is 
unimportant  what  they  think  their  verdict 
might  have  been  liad  some  other  or  different 
case  been  submitted.  While  they  doubtless 
Intend  no  wrong  by  this  class  of  affidavits, 
the  fact  that  a  juror  may  think  that  under 
different  conditions  and  circumstances,  and 
ui>on  different  testimony,  he  might  have  ren- 
dered a  different  verdict,  is  too  remote  and 
8peculatlve  to  furnish  any  substantial  reor 
son  for  vacating  a  verdict 

[S]  l^e  issue  presented  by  the  pleadings  is 
thus  narrowed  to  whether  or  not  the  appd- 
lants  furnished  rei^Mndents  wldi  the  car 
which  they  agreed  to  purchase,  and  for  which 
the  note  was  given.  The  question  was  fairly 
submitted  to  the  Jury,  and  It  found  for  re- 
spondents and  fixed  the  amount  of  thtir  re- 
covery at  the  cash  iiayments  made  upon  the 
obligation  given  for  the  automobile  which  it 
found  was  never  delivered.  This  being  the 
correct  measure  of  damages,  the  court  did 
not  err  In  refusing  to  grant  a  new  trial,  and 
the  Judgment  below  is  affirmed,  with  costs 
to  respondents. 

McOABTHY  and  DUNN,  JJ.,  concur. 
BUDGE,  J.,  took  no  part. 

BldO,  C.  J.  (concurring  spedally).  I  con- 
cur. There  was  no  error  in  overruling  ap- 
pellants' motion  for  a  new  trial,  which  is  the 
only  assignment  in  the  brief. 


MASON  V.  RUBY.     (No.  3520.) 

(Snpreme  Court  of  Idaho.    Feb.  25, 1922.) 

Judgment  «=3720— On  question  directly  Involv- 
ed Id  one  suit  Is  conclusive  In  anotber  be- 
tween the  same  parties. 
A  judgment  of  a  court  of  competent  juris- 
diction, upon  a  question  directly   involved  in 
one  snit,  is  conclusive  as  to  that  question  in  an- 
other ault  between  the  same  parties;    but  to 
this  operation  of  the  judgment  it  must  appear, 
either  upon  the  face  of  the  record,  or  be  shown 
by  extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former  suit. 

Appeal  from  District  C!onrt,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  O.  X.  Mason  against  D.  O.  Buby 
for  breach  of  warranty.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Buckner  &  Warren  and  Walter  Griffiths, 
all  of  Caldwell,  for  appellant. 

Stone  &  Jackson,  of  Caldwell,  for  respond- 
ent 

DUNN,  J.  About  February  21,  1913,  at 
Caldwell,  Idaho,  respondent  purchased  ^om 


appellant  two  horses  for  $190,  for  which  he 
gave  his  note.  Shortly  afterwards  said 
horses  were  found  to  be  affected  with  glan- 
ders and  later  were  killed  by  the  state  veter- 
inarian. Before  the  maturity  of  said  note 
appellant  indorsed  it  for  a  valuable  consider- 
ation to  one  Harry  Smfth,  wSto  brought  suit 
thereon  against  respondent  In  the  probate 
court  of  Canyon  county.  Bespond«it  denied 
that  Smith  was  the  lawful  owner  and  holder 
of  said  note  or  that  anything  was  due  there- 
on; and  as  an  affirmative  defense  alleged  a 
warranty  of  said  horses  and  a  breach  there- 
of by  appellant  Trial  was  had  before  a  ju- 
ry and  a  verdict  rendered  in  favor  of  Smith. 
Judgment  was  entered  against  respondent 
for  $264,  which  was  paid  by  him.  Bespond- 
ent  then  brought  this  actimi  to  recover  this 
amount  from  appellant  on  the  ground  that 
appellant  had  wan-anted  said  horses  to  be  in 
sound  condition  wh«i  respondent  bought 
them.  In  his  answer  appellant  denies  mak- 
ing any  warranty  to  respondent;  he  admits 
the  recovery  of  Judgment  on  said  note  by 
Smith  and  the  payment  thereof  by  respond- 
ent; and  as  an  affirmative  defense  sets  up 
the  judgment  in  the  probate  court  of  Canyon 
coimty  as  a  full  and  complete  adjudication 
of  respondent's  claim  of  warranty  in  the  sale 
of  said  horses,  and  that  by  reason  of  said 
Judgment  said  question  of  warranty  is  res 
Judicata.  The  action  was  tried  before  a  Jury 
in  the  district  court  and  a  verdict  rendered 
in  favor  of  respondent  for  $215,  for  which 
amount  with  costs,  judgment  was  entered  in 
behalf  of  respondent 

EYom  IlilB  Judgment  appeal  was  takoi,  and 
appellant  assigns  certain  errors,  only  two  of 
which  it  will  be  necessary  to  notice,  viz.: 
The  Insufficiency  of  the  evidence  to  support 
the  verdict ;  and  an  instruction  in  which  the 
court  told  the  Jury  that  the  facts  alleged 
by  appellant  did  not  in  law  constitute  an  ad- 
judication of  the  matters  in  cobtroversy  be- 
tween appellant  and'  re^wndent 

In  support  of  his  contention  that  the  mat- 
ter in  controversy  between  appellant  and  re- 
spondent had  been  adjudicated  in  the  action 
brought  In  the  probate  court  of  Canyon  coun- 
ty, appellant  offered  in  evidence  the  com- 
plaint and  answer  filed  therein,  together  with 
the  judgment  entered  in  said  action.  No  fur-  ~ 
ther  evidence  on  this  point  was  offered  by 
appellant 

It  is  the  contention  of  respondent  'that  said 
Judgment  may  have  been  rendered  on  the 
ground:  First,  that  the  promissory  note  sued 
on  was  negotiable  in  form  and  that  Smith 
was  a  purchaser  for  value  before  maturity : 
or,  second,  that  the  note  was  nonnegotiable 
In  form  and  that  the  defense  pleaded  in  the 
answer  was  not  sustained  by  the  evidence; 
that  In  either  event  judgment  must  neces- 
sarily have  been  for  the  plaintiff ;  but  that 
in  the  entire  absence  of  evidence  as  to  which 
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ground  was  the  bsi^  of  tbe  decision,  that 
decision  cannot  be  considered  as  a  bar  to  the 
ixresent  action.  In  other  words,  respondent 
claims  that  In  order  to  constitute  the  Judg- 
ment of  the  probate  court  a  bar  to  this  ac- 
tion appellant  must  show  clearly,  not  only 
that  this  quesCon  was  raised  by  the  plead- 
ings, but  that  It  was  actually  decided  by  tbe 
probate  court  In  that  action. 

We  think  the  contention  of  re^Mndent 
must  be  sustained.  The  decision  of  the  pro- 
bate court  may  have  rested  upon  either  one 
or  the  other  of  the  grounds  stated,  and  there 
Is  a  total  lack  of  evidence  showing  that  the 
question  of  warranty  was  decided  in  the  pro- 
bate court  In  the  case  of  Russell  v.  riace, 
4  Otto  (94  U.  S.)  606,  24  U  Ed.  214,  It  was 
said  by  Justice  Meld: 

"A  Judgment  of  a  court  of  competent  Juris- 
diction, upon  a  question  directly  involved  in  one 
suit,  ia  conclusive  as  to  that  question  in  an- 
other suit  between  the  same  parties;  but  to 
this  operation  of  the  judgment  it  must  appear, 
either  upon  the  face  of  the  record,  or  be  shown 
by  extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former  suit. 
If  there  be  any  uncertainty  on  this  head  in  the 
record,  the  whole  subject-matter  of  the  action 
will  be  at  large  and  open  to  a  new  contention, 
unless  this  uncertainty  be  removed  by  extrin- 
sic evidence  showing  tbe  precise  point  involved 
and  determined." 

Sec,  also,  Goodenow  ▼.  Utchfleld,  69  Iowa, 
226,  9  N.  W.  107,  13  N.  W.  86;  Zoeller  v. 
Riley,  100  N.  T.  102,  2  N.  B.  888,  63  Am.  Rep. 
157;  FowUces  v.  State,  14  Lea.  (Tenn.)  14; 
Chamberlain  v.  GaiUard,  26  Ala.  604;  Hoov- 
er V.  King,  43  Or.  281,  T2  Pac.  880,  65  L.  R. 
A.  790,  99  Am.  St.  Rep.  754 ;  Lea  v.  Lea,  99 
Mass.  403,  96  Am.  Dec.  772;  23  Cyc  1308; 
15  R.  G.  L.  I  464,  p.  960. 

In  this  state  of  the  evidence  the  court  did 
not  err  in  giving  the  instruction  objected  to. 

There  are  no  specifications  of  particulars 
In  which  it  is  claimed  that  the  evidence  is 
Insuificient  to  support  the  verdict;  but  we 
have  examined  the  record  in  connection  with 
the  question  of  a  former  adjudication,  and 
we  And  that  the  ^-erdict  Is  supported  by  sub- 
stantial erldenca 

The  Judgment  is  therefore  affirmed,  with 
costs  to  respondent. 

McCarthy  and  LEE,  JJ.,  concur. 
RICE,  0.  J.,  and  BUDGE,  J.,  took  no  part 


QEERHART  v.  FEDERAL  LAND  &  SECU- 
RITIES   CO.      (No.   3473.) 

(Supreme   Court  of  Idaho.     Feb.  23,  1922.) 

(SfUahiU  iy  tike  Court.) 
Evidence  held  Insufflclent  to  sustain  Jndgment. 
Evidence  in  this  case  held  not  sufficient  to 
sustain  the  Judgment 


Appeal  from  District  Court,  Ada  Conaty; 
Charles  F.  Reddoch,  Judge. 

Action  for  debt  by  O.  8.  Geerhart  against 
the  Federal  Land  &  Secnritles  Company. 
Judgmoit  for  plaintiff,  and  the  defendant 
appeals.    Reversed. 

James  R.  Bothwell  and  W.  Orr  Chapman, 
both  of  Twin  Falls,  tot  appellant 
T.  S.  Risser,  of  Boise,  for  respondent. 

McCarthy,  J.  in  April,  I9I8,  respond- 
ent took  possession  of  80  acres  of  land  be- 
longing to  app^ant,  under  a  written  ocm- 
tract  by  which  the  land  waA  leased  to  him 
until  Decouber  1,  1918,  for  a  rental  of  $1,- 
430,  payable  $725  on  or  before  November  1, 
and  $725  on  or  before  December  1,  1918.  The 
contract  farther  provided  that.  In  the  event 
respondent  promptly  paid  the  rent  when 
due,  and  also  the  taxes,  water  maintenance, 
levies,  and  all  other  assessments  against  tbe 
property  for  the  year  1918,  thai  $1,000  of  the 
rent  so  paid  was  to  be  applied  as  the  initial 
payment  on  a  contract  of  sale  of  tbe  land 
to  him  for  $10,000,  and  the  rest  was  to  be 
applied  as  payment  of  interest  up  to  De- 
cember 1,  1918,  on  the  contract  of  sale;  the 
balance  due  on  said  contract  to  be  divided 
into  nine  equal  payments  of  $1,0<X>  each. 
The  contract  further  provided: 

"It  is  further  understood  and  agreed  that  the 
foregoing  paragraph  in  this  lease  is  to  be  con- 
strued as  an  option  to  purchase  only  in  the 
event  that  the  payment  of  the  rent  and  afore- 
mentioned assessments  under  this  lease  are 
made  immediately  and  when  due,  and  failure  or 
default  or  neglect  to  pay  the  same  immediately 
and  when  due,  shall  render  the  foregoing  para- 
graph anil  and  void  to  the  same  effect  as  if  it 
had  been  omitted  from  these  presents  and  lease, 
and  no  assignment  sale,  or  transfer  of  the  eq- 
uity of  the  party  of  the  second  psrt  in  this 
lease  or  the  above  paragraph  is  to  be  made 
without  the  written  consent  of  the  party  of  the 
first  part" 

Respondent  farmed  the  land  that  season, 
and  made  certain  of  the  payments  called 
for  by  the  contract  but  failed  to  make  cer- 
tain others,  including  the  $725  payment  due 
November  1.  Respondent  alleges  in  his  com- 
plaint: 

That  appellant  extended  the  time  to  make  the 
payments,  as  to  which  he  was  In  default,  and 
that  about  November  10,  with  the  consent  of 
appellant  he  resold  the  land  to  one  Harrell  for 
$10,600,  "$600  of  which  sum  the  said  Lee  Har- 
rell paid  at  the  time,  leaving  a  balance  doe 
plaintiff  from  the  said  HarreU  in  the  sum  of 
$1,000,  and  defendant  agreed  and  consented  at 
the  time,  that  the  said  Lee  Harrell  was  to  be 
subrogated  to  all  the  rights  of  plaintiff  in  said 
contract  and  to  pay  the  defendant  for  said 
lands  the  sum  of  $9,000,  it  being  agreed  and 
understood  at  the  time  of  the  said  transaction 
that  a  new  contract  was  to  be  prepored  and 
executed  by  the  defendant  and  the  said  I<e« 
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Harrell,  consMeration  in  such  contract  being 
the  sum  of  ^,000  for  the  sale  of  said  land  as 
between  the  defendant  and  the  said  Lee  Har- 
rell. 

"That  on  or  aboat  the  10th  day  of  November, 
3.918,  the  defendant  and  said  Lee  Harrell  ex- 
ecuted a  new  agreement  for  the  purchase  of 
said  lands,  and  in  consideration  of  the  said 
Earrell  signing  10  promissory  notes  for  the 
anm  of  $1,000  each  instead  of  9  notes  in  said 
Bum,  and  in  further  consideration  of  said  con- 
tract specifying  a  consideration  of  |10,000  in- 
■lead  of  $9,000  for  the  purchase  of  said  land, 
and  in  consideration  of  the  said  Lee  Harrell 
signing  said  notes  and  the  said  contract  as  here- 
in described,  the  said  defendant  then  and  there 
and  on  that  date  promised  the  said  Harrell  to 
pay  Harrell'8  debt  .to  the  plaintiff  in  the  sum 
of  $1,000." 

For  this  $1,000  respondent  aned.  In 
short,  it  is  respondent's  theory  that,  on  the 
sale  to  Harrell,  be  became  Indebted  to  re- 
spondent in  the  sum  of  $1,000,  and  that,  as 
part  of  the  transaction,  appellant  promised 
Harrell  that  it  would  pay  this  $1,000  to  re- 
spondent ThlB  is  the  theory  upon  which 
the  case  was  submitted  to  the  Jury,  and  up- 
on which  respondent's  Judgment  must  stand 
or  fall.  From  a  Judgment  for  resjjondent, 
this  appeal  is  taken.  Ai^wllant  assigns, 
among  other  errors,  that  the  evidence  is  in- 
sufficient to  show  that  a  balance  was  due 
respondent  from  Harrell  in  the  sum  of  $1,- 
000  or  any  other  sum;  that  appellant  agreed 
to  pay  respondent  the  sam  ot  $1,000  or  any 
other  sum  for  Harrell;  that  appellant  prom- 
ised to  pay  the  sum  of  $1,000  to  the  respond- 
ent, or  any  other  sum  for  Harrell,  or  that  it 
promised  Harrell  that  it  would  pay  the  same. 

After  a  careful  examlnatlcn  of  the  evi- 
dence, we  conclude  that  it  is  utterly  insuffi- 
cient to  show  that  Harrell  became  indebt- 
ed to  respondent  In  the  sum  of  $1,000  or  at 
all,  or  that  am>ellant  promised  Harrell  to 
pay  respondent  $1,000  or  any  sum. 

The  Judgment  Is  reversed,  with  costs  to 
appellant 

DCNN  and  LEE,  JJ.,  c<mcar. 


ARMITAGE    v.    HORSESHOE    BEND    CO., 

Limited,  vt  al.  (BOISE  TITLE  &  TRUSi 

CO.,  Intervener), 

BERNHEIM    v. 


ARMITAGE 
Intervener). 


et  ai.    (HAYS, 


(No.  3515.) 

(Supreme   Oonrt  of  Idaho.     Feb.   28,  1922.) 

I.  Jadgment  «3»I53(2)— Statnte  providing  f*r 
relief  from  default  held   inapplicable  where 
contention  Is  that  there  was  no  service. 
C.  S.  S  6726,  has  no  application  to  a  motion 

t«  set  aside  a  default  judgment  upon  the  ground 


that  summons  was  not  served  upon  the  moving 

party. 

2.  Judgment  «=>I63(2)— Void  Judgment  vacat- 
ed within  six  months  on  motion  where  In- 
validity docs  not  appear  upon  face  of  judg- 
ment roll. 

A  void  judgment  the  invalidity  of  which 
does  not  appear  on  the  face  of  the  judgment 
roll,  may  be  vacated  upon  motion  within  a  rea- 
sonable time. 

3.  Appearance  «s>0(8)— Party  moving  tc  act 
aside  Judgment  for  want  of  service  and 
tendering  answer  asking  for  general  relief 
waives  any  defective  service. 

A  party  moving  to  set  aside  a  judgment  on 
the  ground  that  service  of  summons  had  not 
been  served  upon  the  moving  party,  and  ten- 
dering an  answer  and  aslung  for  general  re- 
lief, submits  himself  .to  the  Jurisdiction  of  the 
court  and  waives  any  defect  of  service. 

4.  Denial  cf  motion  to  set  aside  Judgment  held 
not  abuse  cf  discretion. 

From  an  examination  of  the  record,  held, 
that  the  trial  court  did  not  abuse  its  discre- 
tion or  commit  error  in  denying  motion  «to  set 
aside  the  judgment 

Appeal  from  District  Ourt,  Ada  County; 
Chas.  P.  McCarthy,  Judge.' 

Action  by  C  B.  Armltage  against  the 
Horseshoe  Bend  Company,  Limited,  and  oth- 
ers, in  which  the  Boise  Title  &  Trust  Com- 
pany Intervened,  consolidated  with  action 
by  L  W.  Bemheim  against  O.  B.  Armltage, 
Blandie  Spiegel,  and  others.  In  which  S.  H. 
Hays,  Intervened.  On  motion  of  defendant 
Blanche  Spiegel  to  set  aside  default  decree. 
Motion  denied,  and  she  appeals.    Affirmed. 

Wood  &  DrlscoU,  of  Boise,  for  ai^ellant. 
Hawley  &  Hawley,  of  Boise,  for  reepond- 
ent 


RICE,  O.  J.  In  this  case  decree  was  en- 
tered December  28,  1917.  On  December  26, 
1918,  appellant  Blanche  Spiegel,  filed  a  no- 
tice of  motion  to  set  aside  and  vacate  the 
decree,  and  that  she  be  allowed  to  answei- 
the  complaint  ot  I.  W.  Bemheim  and  de- 
fend the  action.  With  the  motion  she  ten- 
dered an  answer  for  filing.  The  grounds  of 
the  motion  are  not  set  out  in  the  notice,  but 
in  her  affidavit  filed  In  suroort  thereof  she 
alleges  that  neither  the  summons  nor  copy 
of  the  order  making  her  a  party  were  ever 
served  ui>on  her,  and  that  she  did  not  have 
any  information  in  relatim  to  the  service 
or  attempted  service  of  the  summons  or 
copy  of  the  order  requiring  her  to  awear 
in  the  action  until  after  the  1st  day  of  De- 
cember, 1918.  She  also  alleges  that  she  had 
a  good  defense  to  the  action,  as  appeored  by 
her  proposed  answer.  The  court  denied  the 
motion. 
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Attached  to  the  summons  Is  an  affidavit 
of  E.  O.  Davis  to  the  effect  that  he  person- 
ally saved  the  summons  and  order  In  the 
action  up<«  a^ieUant  on  Kovember  8,  1918. 

[1]  Appellant  appears  to  be  relying  upon 
that  clause  of  O.  S.  {  6726,  which  reads  as 
follows: 

"When  from  any  cause  the  Bununons  in  an 
action  has  not  been  peisonally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms 
as  may  be  just,  such  defendant,  or  his  legal 
representative,  at  any  time  Within  one  year 
after  the  rendition  of  any  judgment  in  such  ac- 
tion, to  answer  to  the  merits  of  the  original 
action." 

The  statute  quoted  has  no  application  to 
the  situation  here  presented.  It  refers  to 
teotions  to  set  aside  a>  Judgment  and  per- 
mit a  defendant  to  answer  to  the  merits 
where  judgment  upon  default  has  been  en- 
tered, not  uiKHi  personal,  but  upon  substi- 
tuted, service.  Here  the  contention  is  that 
there  was  no  service,  and  that  the  Judgment 
was  vlA  '<^  ^f^  ot  Jurisdiction  of  the  per- 
son. 

[2]  Assuming  that  the  position  of  appel- 
lant is  correct,  the  Invalidity  of  the  Judgment 
does  not  appear  upon  the  face  of  the  Judg- 
ment roll.  Such  judgment  may  be  vacated 
upon  motion  within  a  reasonable  time.  Mil- 
ler V.  Prout,  S3  Idaho,  709,  197  Pac.  102S; 
Ntzon  V.  Tongren,  33  Idaho,  287,  193  Pac. 
781.  As  to  what  Is  a  reaswiable  time  In 
such  cases  there  seems  to  be  some  doubt,  al- 
though It  was  suggested  In  the  case  of  Nor- 
ton r.  Atchison,  etc.,  B.  Cki.,  97  Cal.  388,  30 
Pac.  685,  32  Pac.  452,  33  Am.  St  Hep.  198, 
that  a  reasonable  time  would  be  six  months 
after  entry  of  the  Judgment,  following  by 
analogy  the  time  limit  in  C.  S.  S  6726. 

(3]  We  are  of  the  opinion  that,  by  appear- 
ing generally  and  tendering  an  answer  for 
filing  and  asking  for  general  relief,  appel- 
lant submitted  to  the  Juriadlction  of  the 
court  and  cured  the  defect  in  the  service  re- 
Med  upon,  if  there  was  in  fact  any  such  de- 
fect. Newman  ▼.  Cheesman  Auto  Co.,  S3 
Idaho,  685,  187  Pac.  826.  Appellant's  mo- 
tlon  tiierefore  came  too  late,  and,  tmder  G. 
S.  {  6726,  should  have  been  made  within  six 
months  after  adjournment  of  the  term. 

[4]  However,  the  afQdavlts  in  support  of 
and  tn  oppositioo  to  the  motion  and  the  rec- 
ords and  files  in  the  case  have  been  examin- 
ed, and  it  does  not  appear  that  the  trial 
court  abused  its  discretion  or  committed 
error  in  denying  the  motion. 

The  Judgment  is  affirmed,  with  costs  to 
respondent. 

DUNN  and  UEE,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not 
Bit  at  the  hearing  or  take  any  part  in  the 
opinion. 


MIDLAND  OIL  FIELDS  CO.,  LfmlteA,  v. 
RUDNECKvtal.    (L.  A.  7031.) 

(Supreme  Court  of  California.    Feb.  23, 1922.) 

1.  Evidence  ®=»20(l)— It  Is  a  matter  of  coin- 
mon  knawledge  that  drilliag  rigs  ar»  aovMl 
from  place  to  place. 

It  is  a  matter  of  common  knowledge  that 
rigs  for  the  drilling  of  oil  or  water  wells  are 
moved  about  by  the  owner  from  place  to  place 
as  wells  are  completed  and  other  wells  begna, 
or  as  the  purpose  of  placing  them  in  the  par- 
ticular place  is  accomplished  or  terminated. 

2.  Fixtures  <S=>27( I)— Drilling  rig  held  not  «x- 
tures  as  between  oontractor  and  owaer  of 
mining  claim. 

Drilling  rig,  placed  upon  land  1^  drilling 
contractor  under  contract  with  owner  of  min- 
ing claim  entitling  contractor  to  abandon  tlie 
work  upon  written  notice  to  owner  and  remove 
all  personal  property  placed  by  him  on  the 
land,  AeZd  personalty,  and  not  fixtures  as  be- 
tween contractor  and  owner  of  milling  daim. 

3.  Fixtures  ®=>9— Drilitag  rig  held  not  flX' 
tares  as  between  oontraetor  and  bomestead 
entrymaa. 

Drilling  rig,  placed  upon  land  by  drilling 
contractor  under  contract  with  owner  of  placer 
mining  claim  after  location  notice  was  posted, 
as  required  by  Civ.  Code,  |  1426d,>  held  per- 
sonalty and  not  fixtures  as  between  contractor 
and  owner  of  land  who  made  homestead  entry 
thereon,  under  Act.  Cong.  July  17,  1914  (D.  8. 
Comp.  St  fl  4640a-1640>c),  reserving  to  the 
United  States  deposits  of  oil  or  gas,  with  the 
right  to  prospect  for,  mine,  and  remove  sndi 
deposits,  regardless  of  whether  the  mining 
claim  was  valid  under  Act  Cong.  June  2S,  1910, 
S  2  (U.  a  Comp.  St  I  4524)  as  against  the 
government  <Nr  a  subsequent  mining  rlsimsnt 

In  Bank. 

Appeal  from  Superior  Ooort,  Kern  Coon- 
ty;   J.  W.  Mahon,  Judge. 

Action  by  Midland  Oil  Fields  Company, 
Limited,  a  corporation,  against  M.  Rudneck, 
etc,  and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    Afilrmed. 

Kaye  dc  Siemon,  of  Bakersfldd,  for  aniel- 
lants. 

Geo.  B.  Whltaker,  of  Baknsfldd,  for  re- 
spondent 

SHAW,  O.  J.  The  defendants  appeal 
from  the  Judgment  Tba  c<Hnplalnt  states 
a  cause  of  action  to  recover  damages  for 
the  taking  and  conversion  of  plaintifTs  per- 
sonal property  by  the  defendants.  It  cra- 
sisted  of  boilers  and  othtt  machinery  and 
tools  comprising  an  oil  well  drilling  "rig," 
together  with  the  timber  and  other  materials 
of  a  derrick  belonging  thereto.  The  defend- 
ants claim  that  at  the  time  of  the  taking 
and  conversion  they,  and  not  the  plaintUf, 
were  the  owners  at  the  prop^ty.  The  court 
foxmd  that  the  plaintiff  was  the  owner  of 
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the  property;  that  the  defendants.  In  Feb< 
roary,  1918,  wrongfully  took  the  same  and 
converted  it  to  their  own  nae,  to  the  dam- 
age of  the  plaintiff  In  the  snm  of  $1,800,  for 
which  sum  it  gave  Judgment  for  the  plaintiff. 

The  main  controversy  arises  npon  the 
question  whether  the  boilers  and  derrick 
were  fixtures  and  as  such  a  part  of  the 
realty  at  the  time  one  Enwrlght,  from  whom 
the  defendants  bought  the  property,  made 
his  entry  upon  the  land  as  a  homesteader  im- 
der  the  laws  for  the  disposal  of  public  lands 
of  the  United  States,  or  was  personal  prop- 
erty. 

Enwrlght  entered  upon  the  land  on  Octo- 
ber 26,  1915,  'and  on  June  24,  1916,  he  duly 
made  his  application  for  a  homestead  entry 
thereof.  He  has  occupied  the  land  ever  since 
his  entry.  At  that  time  the  property  in 
question  was  on  the  land.  On  February  16, 
1918,  claiming  it  all  as  his  own,  he  sold  it  to 
the  defendants,  who  immediately  took  down 
the  timbers  of  the  derridc,  removed  them 
and  the  boilers,  tools,  and  other  materials 
comprising  the  rig  from  the  land,  and  con- 
verted them  to  their  own  use.  The  right  of 
the  defendants  to  take  the  property  depends 
on  the  question  whether  the  title  thereto 
passed  to  Bnwrlght  as  a  part  of  the  land 
when  he  entered  It  as  a  homestead,  and  that, 
in  turn,  depends  on  certain  facts  which  we 
will  now  relate. 

On  and  prior  to  September  S,  1909,  the 
land  was  vacant  public  land  of  the  United 
States.  On  that  day  R.  E.  Graham  and  others 
lawfully  located  a  placer  mining  claim  on 
the  land.  The  location  notice  was  posted  on 
that  day,  and  was  duly  recorded  In  the  office 
of  the  county  recorder  of  the  county  on 
September  28,  1909,  which  was  within  the 
30  days  allowed  by  the  Code.  Civ.  Code, 
S  1426d.  The  other  locators  thereafter  con- 
veyed their  respective  Int^^sts  In  the  claim 
to  said  Graham.  The  location  was  made  In 
good  faith  in  the  belief  that  the  land  con- 
tained deposits  of  oU.  There  had  been  no 
previous  discovery,  and  the  design  was  to 
put  down  a  well  for  that  purx>ose  as  soon 
as  convenient,  and  thereupon  to  take  out  the 
oil,  If  any  was  found.  To  accomplish  that 
purpose,  Graham,  on  January  6,  1910,  made 
a  contract  In  writing  with  one  McCray, 
whereby  McCray  was  to  begin  drilling  a  well 
on  the  land  within  90  days  and  continue 
the  work  to  a  depth  of  2,500  feet,  if  neces- 
sary. The  contract  provided  that,  upon  writ- 
ten notice  to  Graham,  McCray  might  at  any 
time  abandon  the  work;  that  If  he  ceased 
work  for  30  days  continuously  Graham 
might,  upon  written  notice,  terminate  the 
agreement,  and  that  in  either  case  McCray 
should  have  the  right  to  remove  all  personal 
property  by  him  placed  on  the  land,  except 
the  casing  In  the  wells,  if  any  there  was.  In 
pursuance  of  this  contract  the  oll-drllllng  rig 
and  other  property  was  placed  on  the  land 
by  an  assignee  of  McCray  In  March,  191(k 


DrllUog  was  then  begun  and  continued  at 
intervals  until  some  time  in  the  year  1915. 
No  oU  was  ever  discovered. 

[1]  The  derrick  was  84  feet  high  on  a  20- 
foot  framed  base  of  heavy  timbers  set  on 
the  surface  of  the  ground.  The  boilers  were 
set  on  the  ground  and  a  part  thereof,  known 
as  the  fire  box,  was  incased  vrith  brick  to 
conserve  the  heat  The  engine  was  placed 
upon  timbers  laid  on  the  ground,  but  as.  it 
was  taken  away  before  the  entry  of  En- 
wrlght its  character  Is  not  of  any  Impor- 
tance. There  was  evidence  to  the  effect  that 
boilers  and  derricks  for  the  drilling  of  oil 
wells  are  not  permanently  fastened  to  the 
ground;  that  they  are  not  Intended  to  be 
permanent  unless  oil  Is  found,  and  then  only 
for  such  time  as  the  well  continues  to  yield 
oil.  It  is  a  matter  of  common  knowledge 
that  rigs  of  this  character  for  the  drilling 
of  wells,  either  for  oil  or  water,  are  moved 
about  by  thi  owner  from  place  to  place  as 
wells  are  completed  and  other  wells  begun, 
or  as  the  purpose  of  placing  them  In  the 
particular  place  Is  accomplished  or  termi- 
nated. 

[2]  From  all  this  evidence  and  this  com- 
mon knowledge  the  court  below  rightfully 
concluded  that  the  property  in  controversy 
was  personal  property  so  far  as  the  respec- 
tive rights  thereto  of  Graham  as  owner  of 
the  mining  claim  and  McCray  and  his  suc- 
cessors In  Interest,  Including  the  plaintiff, 
are  concerned. 

The  defendants,  as  successors  In  Interest 
to  Enwrlght,  claim  that  the  title  to  the  prop- 
erty nevertheless  passed  to  Enwrlght  by 
virtue  of  his  homestead  entry. 

Enwrlght's  title  to  the  land  was  obtained 
from  the  United  States  after  the  passage 
by  Congress  of  the  act  of  July  17,  1914  (38 
U.  S.  Stats.  600  [U.  S.  Comp.  St  fl  4e40a- 
4840c]).  That  act  provides  that  lands  which 
have  been  withdrawn  from  entry,  whether 
before  or  after  its  passage,  on  account  of 
supposed  deposits  of  oil  or  gas  therein,  shall 
be  subject  to  homestead  entry,  but  it  re- 
serves, and  requires  the  homestead  patent 
to  reserve,  to  the  United  States  all  deposits 
on  account  of  which  the  lands  so  patented 
were  withdrawn,  "together  with  the  right 
to  prospect  for,  mine,  and  remore  the  same, 
such  deposits  to  be  subject  to  disposal  by 
the  United  States  only  as  shall  be  hereafter 
expressly  directed  by  law."  Also  that  "any 
person  qualified  to  acquire  the  reserved  de- 
posits may  enter  upon  said  lands  with  a 
view  of  prosi)ecting  the  same"  (section 
4640b)  by  giving  bond  for  the  benefit  of  the 
homesteader  for  any  damage  to  his  cropa 
that  might  be  caused  by  the  prospecting  for 
and  removal  of  audi  deposits. 

A  presidential  order  of  the  kind  referred 
to  in  said  act  of  1914,  and  withdravring  from 
entry  the  land  In  controversy,  was  made  on 
September  27,  1909.  It  declared  that  it  was 
made  on  account  of  the  petroleum  deposit! 
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tbat  might  be  contained  In  the  land,  and  It 
provided  that — 

"All  locations  or  claims  existing  and  valid  on 
this  date  may  proceed  to  entry  in  the  usual 
maimer  after  field  investigation  and  examina- 
tion." 

On  June  25,  1910,  Congress  passed  an  act 
as  follows: 

"The  rights  of  any  person  who,  at  the  date  of 
any  order  of  withdrawal  heretofore  or  here- 
after made,  is  a  bona  fide  occupant  •  •  • 
of  oil  or  gas  bearing  lands  and  who,  at  such 
date,  la  in  the  diligent  prosecution  of  work 
leading  to  the  discovery  of  oil  or  gas,  shall  not 
be  affected  or  impaired  by  such  order  so  long 
as  such  occupant  shall  continue  in  diligent 
prosecution  of  said  work."  36  TJ.  S.  Stats.  847 
(U.  S.  Comp.  St.  !  4524). 

[S]  The  claim  of  Graham  and  others  lo< 
cated  on  September  5,  1909,  was  valid  on 
September  27tb,  the  date  of  the  presidential 
order  of  witbdrawaL  There  is  no  claim  tbat 
It  was  not  made  in  good  faith,  nor  tbat  the 
parties  were  not  at  that  time  prosecuting  tbe 
work  leading  to  tbe  discovery  of  oil  therein. 
Many  things  might  require  the  delay  of  six 
months  In  tbe  actual  beginning  of  drilling 
operations.  But  whether  valid  or  not  as  re- 
spects the  government,  or  a  subsequent  min* 
ing  claimant.  It  was  good  against  Enwrigbt, 
for  he  was  not  in  privity  with  the  United 
States  with  respect  to  the  oil-mining  rights 
in  the  land,  but  took  subject  thereto. 

It  is  evident  from  tbe  provisions  of  the  act 
of  1914  that  Enwrigbt  did  not  have  and  can 
nev^  obtain,  under  his  homestead  entry,  or 
by  a  homestead  patent  thereunder,  any  title 
to  the  oil  deposits  In  tbe  land.  That  title 
was  reserved  to  the  United  States,  and  it 
fltlll  ronalns  In  tbe  United  States,  except  in 
so  far  as  those  claiming  under  tbe  location 
of  Graham  and  others  may  have  some  right 
thereto.  Son  y.  Adamson  (L.  A.  No.  5939, 
filed  li'ebruary  2,  1922)  204  Pac.  392.  It  is 
also  clear  tbat  the  oil-drilling  rig  placed  on 
the  land  by  the  plaintiff  and  its  predeces- 
sors in  Interest  was  put  there  for  the  pur- 
pose of  discovering  said  oil  and  removing 
the  same,  under  the  right  gained  by  the  min- 
ing location.  If  we  admit  for  tbe  moment 
that  they  were  so  anne.'ced  that  they  con- 
stituted fixtures,  the  result  would  be  that 
they  were  fixtures  to  that  interest  in  the 
realty  in  aid  of  the  use  of  which  they  were 
aflixed,  tbat  is,  they  became  a  part  of  that 
interest  in  the  realty  which  tbe  United  States 
has  reserved  to  itself  and  which  Enwrigbt 
could  not  obtain.  It  may  be  tbat  the  United 
Stbtes,  if  they  were  fixtures,  could  have 
claimed  tbe  property  and  could  have  granted 
it  to  other  locators  so  as  to  give  them  a 
better  title  than  that  of  tbe  original  claim- 
ants. But  the  title  which  the  United  States 
reserved  in  tbe  oil  deposits,  and  which 
would  have  included  all  forfeited  fixtures 


appurtenant  to  sncfa  d^osits,  would  not 
inure  to  the  benefit  of  Enwrigbt  so  as 
to  pass  the  title  to  tbe  oil-drilling  fixtures 
to  bim.  In  any  event,  therefore,  the  defend- 
ants did  not  obtain  title  to  the  fixtures  by 
their  purchase  from  Enwrigbt,  assuming  tliat 
they  may  have  had  that  character  with  re- 
spect to  the  government. 

But,  as  we  have  seen,  they  wen  not  fix- 
tures, as  between  tbe  owners  of  the  mining 
claim  and  the  plaintiff,  who  was  engaged  In 
operating  than  to  discover  oil  for  the  own- 
ers, but  were  personal  property.  The  own- 
ers of  the  mining  claim  were  anthorixed 
to  remain  on  tbe  land  for  the  parpose  of 
prosecuting  tbe  work  of  discovering  oil 
therein.  They  were  not  trespassers  when 
they  pat  tbe  drilling  rig  there  for  that  pur- 
pose. The  government  alone  had  the  right 
to  claim  a  forfeiture.  Defendants  do  not 
dalm  under  any  one  having  a  mining  loca- 
tion thereon,  and  the  government  has  not, 
so  far  as  appears,  declared  any  forfeiture. 
Under  these  circumstances,  we  are  of  the 
opinion  that  the  title  to  tbe  property,  so  far 
as  Enwrigbt  and  the  defendants  are  con- 
cerned, remained  in  the  plaintUt.  It  fol- 
lows tbat  tbe  defendants  had  no  right  Oiere- 
to,  and  were  guilty  of  a  tort  when  they  took 
the  property  and  converted  it  to  their  own 
use.  Therefore  the  evidence  supports  the 
findings  and  tbe  Judgment  for  the  plaintUf 
was  correct 

Tbe  Judgment  Is  affirmed. 

We  concur :  LENNOX,  J. ;  SHUBTLEFF, 
J.;  LAWLOB,  J.;  WILBUB,  J.;  WASTE, 
J.;    SLOANE,  J. 


FIDELITY  &  CASUALTY  CO.  OF  NEW 

YORK  V.  PARAFFINE  PAINT  CO. 

et  al.    (L.  A.  5894.) 

(Supreme  Court  of  California.    Feb.  17,  1922. 
Behearing  Denied  March  16,  1922.) 

1.  Explosives  <tiT>9  EvWeaoe  held  to  support 
InetraoHon  denying  raoovery  If  sale  was 
made  by  third  party. 

In  an  action  against  two  corporations  for 
death  from  an  explosion  of  paint,  evidence  that, 
when  decedent  expressed  a  desire  to  purchase 
the  paint  to  one  of  the  defendants,  an  agent  of 
a  third  corporation  replied,  and  an  order  was 
given  to  such  agent  by  telephone,  supports  an 
instruction  that,  if  the  paint  was  sold  .through 
an  agent  of  the  third  corporation,  neither  de- 
fendant was  liable. 

2.  Trial  «=»I9I(2)— Inttrvctlon  held  not  to  as- 
sume agency  In  making  sale. 

An  instruction  that,  if  the  jury  find  tbe  sale 
was  made  through  a  named  individual,  and  that 
the  individual  was  acting  ezdnslvely  as  agent 
for  a  third  corporation,  defendanta  would 
not  be  liable,  did  not  assume  that  the  sale  was 
made  by  that  individual. 
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3.  Trial  «s»2g5(5)— iMtractlon  held  not  bito- 
neous  for  omitting  Issues. 

An  instmctioii  that,  if  the  paiot  whidi  ex- 
ploded 'was  sold  to  decedent  by  an  agent  of  m 
third  party,  no  liability  could  be  imputed  to  de- 
fendants, was  not  erroneous  for  omitting  to 
refer  to  the  liability  of  defendants  for  misrep- 
resentations tliat  the  paint  was  nonexplosiye, 
which  was  fnlly  covered  by  other  instructions 
given  by  the  court. 

4.  Explosives  «sse  —  Instniotlon  as  to  party 
making  sale  held  not  misleading  or  Involved. 

An  instruction  that,  if  the  check  issued 
by  decedent  to  pay  for  the  paint  which  exploded 
was  payable  to  one  defendant,  but  the  sale 
was  by  a  corporation  not  a  party  to  the  ac- 
tion, and  it  was  customary  for  checks  for  such 
third  party  to  be  made  payable  to  defendant, 
and  that  the  paint  was  in  fact  sold  by  defend- 
ant to  the  third  party,  and  by  the  third  party 
to  decedent,  and  that  the  check  was  a  form 
of  payment  to  the  third  party,  the  controlling 
fact  would  be  the  character  of  the  transaction 
as  a  sale  between  the  third  party  and  the  de- 
cedent, was  not  subject  to  the  objection  that  it 
was  involTed  or  misleading. 

5.  Trial  «=»253(6)— Instruction  directing  ver- 
dict witliout  requiring  necessary  facts  Is  er- 
roneous. 

An  instruction,  concluding  with  the  state- 
ment that  if  the  jury  find  the  propositions 
therein  recited  to  have  been  established,  their 
verdict  should  be  for  a  particular  party,  is  er- 
roneous, where  it  does  not  include  till  facts 
necessary  to  sustain  a  verdict  for  that  party. 

6.  Explosives  «=99— Hold  dealer  did  not  raprv- 
sent  paint  as  not  •xploslve. 

Evidence  that  decedent  in  ordering  paint  by 
telephone  stated  he  did  not  want  it  if  it  was 
ein^osive,  without  evidence  connecting  the  par- 
ty to  whom  he  was  talking  with  defendants, 
is  not  sufficient  to  make  defendants  liable  for 
misrepresenting  the  paint  was  not  explosive. 

7.  AppealaHderror«s>l066— lnstruotlen,emit- 
ting  Issue  not  sustained  by  evidenoe,  harmless. 

An  Instruction,  stating  facts  on  which  the 
Jury  could  find  for  defendants,  but  omitting 
reference  to  misrepresentations  of  defendants, 
was  not  error  prejudicial  to  plaintiff,  where 
there  was  no  evidence  sufficient  to  sustain  any 
representations. 

8.  Trial  4s»25l  (8)--lnstrHet|0H  en  hypothesis 
of  directing  sale  need  not  oever  subject  of 
agency. 

An  instruction  on  the  liability  of  the  seller 
of  explosives,  which  was  drawn  on  the  hypoth- 
esis of  transactions  directly  between  the  vari- 
ous partiest  was  not  erroneous  for  omitting  any 
reference  to  the  subject  of  agency  of  those  rep- 
resenting the  various  parties. 

9.  Explosives  iS=»9— instruction  held  net  to  ex- 
empt as  seller  party  from  whom  decedent 
bought. 

Where  decedent  was  killed  by  an  explosion 
of  paint,  an  instruction  to  find  for  defendant  if 
the  check  issued  by  decedent  in  payinent  for 
the  paint  was  payable  to  defendant,  but  the 
transaction   in   fact  was   a   purchase   from  a 
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third  .party,  was  not  erroneous  as  permitting 
the  jury  to  find  the  third  party  was  the  seller, 
regardless  of  the  decedent's  intentions  in  buy- 
ing. 

10.  Trial  «=»2»5(5)— instruction  as  to  lia> 
blllty  without  privity  of  contract  need  not  in- 
clude liability  for  misrepresentations. 

An  instruction  as  to  liability  of  defendant 
for  death  caused  by  an  explosion  of  paint  with- 
out reference  to  privity  of  contract  between 
the  parties  was  not  erroneous  for  omitting  ref- 
erence to  defendants'  liability  in  the  event  of 
misrepresentations  as  to  the  character  of  its 
paint,  wliich  waa  fully  covered  by  other  instruc- 
tions. 

11.  Trial  «=»295(5)— Instruction  on  fraudulent 
misrepresentations  article  was  not  exploaive 
need  not  refer  to  negligent  misropresenta* 
tions. 

An  instruction  as  to  the  liability  of  defend- 
antf  for  fraudulent  misrepresentations  that 
paint  sold  by  it  through  another  was  not  ex- 
plosive was  not  erroneous  for  omitting  refer- 
ence to  representations  negligentiy  made,  where 
another  instruction  fully  advised  the  Jury  that 
negligence  of  asy  of  the  defendants'  agents 
was  imputable  to  defendants,  and  rendered  de- 
fendants liable. 

12.  Trial  <8s»237(6)  —  iMtruotlen  plaintiff 
mast  "satisfy"  by  prepondsranos  of  evidence 
la  pot  errorihons. 

An  instruction  on  the  harden  of  proof, 
which  requires  plaintiff  to  "satisfy  your  minds" 
by  a  preponderance  of  the  evidence,  is  not  er- 
roneous, since  the  word  "satisfy,"  when  used 
in  connection  with  the  phrase  "preponderance 
of  the  evidence"  is  equivalent  to  requirement 
that  the  Jury  find  or  believe. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Satis- 
faction;  Satisfy.] 

13.  Appeal  and  error  «=3l060— Instruetlons  as 
t»  representations  not  within  pleadings  Is  not 
pr«|udlelai  to  plaintiff. 

An  instruction  as  to  the  liability  of  defend- 
ants for  a  misrepresentation  not  alleged  or 
proved,  and  stating  that  plaintiff's  case  must 
fail  in  that  respect  if  no  such  representation 
was  established  by  a  preponderance  of  the  evi- 
dence, waa  not  prejudicial  to  plaintiff,  where 
other  instructions  correctly  stated  the  law  on 
other  issues. 

14.  Trial  «s>2g6(2)— Reference  In  Instmetloa 
to  authorized  agent  held  not  to  require  spa- 
ciflc  authority  to  make  representation. 

An  instruction  that  plaintiff  must  prove  that 
the  misrepresentations  were  made  by  an  au- 
thorized agent  in  the  premises,  in  connection 
with  another  instruction  on  the  subject  of  ac- 
tual and  ostensible  agency,  could  not  have  been 
misconstrued  as  requiring  plaintiff  to  estab- 
lish a  specific  authority  to  make  the  misrepre- 
sentation. 

13.  Explosives  ^=>9— Instruction  on  contribu- 
tory negligence  not  erroneous  because  based 
on  finding  deoedent  coaid  have  seen  warning. 
In  an  action  for  death  resulting  from  ex- 
plosion of  paint,  an  instruction  that,  it  dece- 
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dent  could  have  seen  the  warning  notice  and 
notwithstanding  it  he  applied  a  lighted  match 
to  the  paint,  and  in  so  doing  did  something 
which  a  reasonable  and  prudent  man  would 
not  have  done,  he  was  contributorily  negligent, 
was  not  erroneous  for  using  the  word  "could" 
Instead  of  "should"  with  reference  to  seeing 
the  label,  since  the  finding  as  to  whether  his 
striking  the  match  under  such  circumstances 
was  the  act  of  a  reasonable  man  involved  the 
question  whether  he  should  have  seen  the  label. 

16.  Exioslves  e=i9  —  Instruction  held  not  to 
confine  liability  to  aetual  seller. 
In  an  action  for  death  caused  by  an  explo- 
sion of  paint,  an  instruction  that  if  decedent 
bought  the  paint  from  a  company  not  a  party 
to  the  suit  no  liability  could  be  imputed  to  ei- 
ther defendant  was  not  erroneous,  as  drawing 
attention  from  plaintiff's  claim  and  of  an  ap- 
parent sale  from  defendants  to  decedent. 

In  Bant;. 

Appeal  ttoca  Superior  Court,  Ijos  Angelek 
County;   Fredericli  W.  Houser,  Judge. 

Action  by  the  Fidelity  8c,  Casualty  Com- 
pany of  Nev7  York  against  the  Parafflne 
Paint  Company  and  another,  to  recover  dam- 
ages for  death.  Judgment  for  defendants, 
and  plaintiff  aweels.    Affirmed. 

R.  P.  Jennings,  of  Los  Angeles,  for  appel- 
lant 

Kemp,  Mitchell  &  Sllberberg,  of  Los  An- 
geles, and  Morrison,  Dunne  &  Brobeck  and 
R.  L.  McWllliams,  all  of  San  Francisco,  for 
respondents. 

LAWLOR,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  In  favor  of  the 
defendants  In  an  action  to  recovet'  dam- 
ages In  the  sum  of  $50,000  for  the  death 
of  one  Charles  Perry  WMtaker.  In  the 
early  part  of  1917  Whltalcer  was  employed 
by  Isaias  W.  Hellman  as  manager  of  the 
I.  W.  Hellman  bnilding  in  the  city  of  Los 
Angeles.  Appellant  had  Issued  to  Hellman 
a  policy  of  insurance  against  liability  for 
Injuries  received  by  his  employees  under 
the  Workmen's  Compensation,  Insurance, 
and  Safety  Act  (St.  1917,  p.  831).  The  two 
resjMndent  companies  and  the  B.  O.  Judab 
Company  at  that  time  bad  their  offices  to- 
gether, although  the  Jndah  Company  was 
not  actually  connected  with  the  other  two. 
The  Judah  Company,  which  was  subsequent- 
ly absorbed  by  the  respondent  Atlas  Fac- 
tories Company,  had  a  contract  with  re- 
spondent Parafflne  Paint  Company  for  the 
marketing  of  the  latter's  products. 

Whitaker,  as  Hellman's  agent,  purchased 
several  barrels  of  "Malthoid  roof  coating," 
but  the  evidence  is  In  conflict  as  to  whether 
It  was  purchased  from  tbe  respondent  com- 
panies, or  from  the  Judah  Company.  Tbe 
evidence  discloses,  however,  that  Whitaker 
first  telephoned  the  offices  of  the  Parafflne 
Paint  Company,  and  asked  to  speak  to  aome 


one  with  regard  to  roof  painting:  T.  A 
Dolph,  a  salesman  employed  \yy  the  Jndah 
Company,  came  to  his  office  the  following 
day,  and  discussed  the  purchase  with  him. 
Later  Whitaker,  according  to  the  testimony 
of  L.  L.  White,  who  was  present  at  the 
time,  called  up  the  office  of  the  Parafflne 
Paint  Company,  and  asked  to  speak  to  the 
man  "who  was  up  here  talking  to  me  In 
regard  to  this  roof  paint"  In  the  conver- 
sation which  followed,  Whitaker,  according 
to  White,  said : 

"  'Are  yon  the  man  who  was  up  this  morning, 
or  yesterday,  speaking  to  me  about  this  roof 
paint?'  Then  be  says:  'All  right,  I  want  a 
price  on  that  now  on  barrel  lots.'  And  he  says: 
•What?  Sixty  cents!'  •  •  •  He  says:  1 
won't  accept  it  at  60  cents.  You  quoted  me 
fifty-five,  and  that  is  all  I  wia  pay  for  it' " 

The  purchase  was  made  and  the  chedi 
in  payment  for  it  was  drawn  by  Whitaker  to 
the  order  of  the  Parafflne  Paint  Company. 
It  was  shown  that  the  delivery  receipts  for 
tbe  root  coating  were  headed,  "Received  from 
E.  G.  Judab  Co.,  Special  Representatives  the 
Parafflne  Paint  Company."  The  receipted 
bills  for  the  parcbase  price  were  on  the  sta- 
tionery of  the  "Atlas  Faotories  Company, 
tbe  Parafflne  Paint  Company,  Owner." 

One  barr^'  <A  tbe  material  was  put  In  a 
room  on  tbe  sixth  floor  of  the  I.  W.  Hellman 
Building.  On  May  15,  1917,  about  15  gal- 
lons of  the  roof  coating  remained  in  that 
barrel.  Whitaker  and  C.  B.  Allison,  head 
Janitor  of  tbe  building,  started  to  drain  the 
contents  Into  a  bucket  in  order  to  carry  It  to 
the  paint  shop.  Tbe  barrel  was  on  Its  side, 
tbe  ends  resting  on  two  boxes,  the  roof  coat- 
ing being  allowed  to  run  out  through  the 
bunghole  Into  the  bucket.  Allison  struck  a 
match  to  see  how  full  the  bucket  was.  The 
matcdi  went  out,  and  he  threw  it  on  tbe  ce- 
ment floor.  There  is  evidence  Indicating  that 
another  match  was  struck.  The  roof  coating 
exploded,  inflicting  the  injuries  from  which 
Whitaker  subsequently  died.  Allison  re- 
ceived Injuries  of  a  serious  nature. 

Compensation  was  awarded  by  tbe  Indus- 
trial Accident  Commission  for  Whltaker's 
death.  Part  of  such  compensation  was  paid 
by  appellant,  who  thereupon  instituted  this 
suit  under  the  subrogation  provisions  of  the 
Workmen's  Compensation,  Insurance,  and 
Safety  Act  The  coin{daint  alleged  that 
Whitaker  purchased  tbe  roof  coating  from 
respondents;  that  respondents  carelessly, 
negligently,  recklessly,  and  wantonly  rep- 
resented that  it  was  nonexplosive,  and  failed 
to  warn  him  that  it  was  explosive ;  that  the 
Malthoid  Roof  Coating  was  of  an  explosive 
and  dangerous  character,  liable  to  cause  in- 
jury to  the  public.  Including  Whitaker;  and 
that  these  facts  were  Imown  to  respondents. 
The  answer  denied  the  allegations  of  the 
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complaint,  and  I9  way  of  separate  defense 
alleged  Whltaker'B  death  arose  ont  of  his 
own  contribntory  negligence.  The  case  was 
tried  by  Jury,  whldi  retomed  a  verdict  in 
faTor  of  respondents.  Judgment  was  accord- 
ingly entered.  Appellant's  motion  for  a  new 
trial  was  doiled,  and  this  appeal  is  taken. 
[1]  1.  Appellant  relies  for  a  reversal  of 
the  Judgment  upon  several  alleged  erroneous 
instructions.  The  first  of  these  Is  Instruction 
F,  which  reads: 

"If  yon  should  find  from  the  evidence  that 
the  roof  coatiiig  in  qnestion  was  sold  to  I.  W. 
Hellman,  through  T.  A.  Dolph  as  salesman, 
and  that  T.  A.  Dolph,  in  the  transaction,  was 
acting  exclusively  as  the  employee  and  agent  of 
the  B.  G.  Judah  Company,  then  I  instract  you 
that  no  liability  for  the  accident  can  be  im- 
puted to  any  person  or  company  other  than  the 
B.  G.  Judah  Company,  as  matter  of  law,  and 
therefore  it  will  become  your  duty  in  such  cir- 
cumstances to  return  a  verdict  for  the  .de- 
fendants." 

Appellant  asserts  that  since  the  evidence 
was  uncontradicted  that  Dolph  was  em- 
ployed by  the  Judah  Company,  the  Jury  un- 
der this  instruction  would  necessarily  as- 
sume that  under  no  circumstances  could  lia- 
bility attach  to  any  person  or  company  other 
than  the  Judah  Company.  It  Insists  that 
there  was  no  evidence  upon  which  to  base 
the  instruction.  Inasmuch  as  Dolph  testified 
he  did  not  actually  sen  the  article.  Not- 
withstanding Dolph's  testimony,  it  was  for 
the  Jury  to  determine  by  whom  he  was  em- 
ployed, and  whether  in  this  transaction  he 
acted  exclusively  as  the  employee  and  agent 
of  the  Judah  Company.  Moreover,  from  the 
testimony  set  forth  above,  the  Jury  could 
have  decided  that,  while  the  order  for  the 
roof  coating  might  not  have  been  actually 
placed  with  Dolph,  he  at  least  was  the  sales- 
man through  whom  it  was  sold,  and  with 
whom  Whitaker  negotiated  for  Its  purchase. 
It  foUows  that  there  was  evidence  upon 
which  to  base  the  instruction. 

[2]  Appellant  also  insists  the  instruction 
assumes  that  Dolph  sold  the  roof  coating. 
It  will  be  noted  that  the  instruction  opens 
with  the  formula,  "if  you  should  find  from 
the  evidence,"  and  the  Jury  was  plainly  told 
to  decide  whether  or  not  the  sale  was  made 
through  Dolph,  and.  If  it  found  the  sale  was 
so  made,  to  consider  whether  or  not,  in  mak- 
ing the  sa1<^,  Dolph  was  acting  as  agent  for 
the  Judah  Company. 

[3}  It  is  also  asserted  that  the  instruction, 
in  directing  a  verdict  for  respondents  if 
Dolph  were  found  to  be  the  agent  of  the  Ju- 
dah Company,  assumes  that  no  representa- 
tions as  to  nonexploslblllty  were  made  by  any 
employee  of  respondents,  or  by  any  one  oth- 
er than  Dolph.  Sudi  a  conclusion  is  not 
warranted  by  the  terms  of  this  instruction, 
which  relate  only  to  the  subject  of  whether 
or  not  there  was  a  contractual  relation  be- 
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tween  Hellman  or  Whitaker  and  respondents. 
In  instructions  K  and  R,  to  which  appellant 
did  not  object,  and  in  instruction  L  the  sub-  ' 
Ject  of  the  said  representations  was  fully 
covered.  These  instructions  supplied  this 
element,  which  appelant  claims  Is  omitted 
from  instruction  F. 

Apx)ellant  also  claims  the  Instmctloa  as- 
sumes the  roof  coating  was  sold  by  the  Ju- 
dah Company,  leaving  out  of  consideration 
any  agency  which  may  have  existed  between 
the  Judah  Company  and  respondents.  In  In- 
structions R,  T,  U,  W,  and  X  the  subject  of 
agency,  actual  and  ostensible,  was  fully  cov- 
ered, and  under  them  the  Jury  could  prop- 
erly have  considered  whether  or  not  the 
Judah  Company  or  its  representatives  were 
acting  as  agents  of  respondents.  Under 
these  instructions  taken  in  conjunction  with 
Instruction  F,  the  Jury  could  have  determined 
whether  or  not  the  Judah  Company  were  re- 
spondents' agent,  and,  if  it  concluded  such 
was  the  case,  could  have  found  for  appel- 
lant even  though  Dolph  himself  were  acting 
exclusively  as  agent  for  the  Judah  Company. 

[4}  2.  The  next  assignment  of  error  la  to 
Instruction  G,  which  is  as  follows : 

"If  you  should  find  from  the  evidence  that  the 
check  issued  by  Whitaker  for  the  payment  of 
the  roof  coating  in  question  was  payable  to  the 
Paraffine  Paint  Company,  but  that  the  transac- 
tion in  fact  was  between  Hellman  and  the  E.  G. 
Judah  Company,  and  that  it  was  a  customary 
thing  for  checks  for  such  transactions  to  be 
made  out  to  the  Paraffine  Paint  Company,  and 
if  yon  should  find  in  point  of  fact  that  the  roof 
coating  was  sold  in  the  first  instance  by  the 
Paraffine  Paint  Company  to  the  E.  GXludah 
Company,  and  was  thereafter  sold  by  the  E.  G. 
Judah  Company  to  Hellman,  and  that  the  dieck 
in  question  was  a  form  of  payment  to  the  B. 
Q.  Judah  Company,  and  was  so  treated  by  the 
Paraffine  Paint  Company  and  the  E.  G.  Judah 
Company,  then  I  instruct  you  that  the  control- 
ling fact  would  be  the  character  of  the  transac- 
tion as  a  sale  between  Hellman  and  the  B.  G. 
Judah  Company,  if  yog  find  such  to  be  the  fact, 
and  ^  that  event  it  becomes  your  duty  to  re- 
turn a  verdict  for  the  defendants." 


This  Instruction  Is  complained  of  upon  the 
ground  that  It  is  Involved  and  misleading; 
that  it  leaves  out  of  consideration  the  mat- 
ter of  representations  as  to  the  nonexplosi- 
blllty  of  the  roof  coating  by  other  agents  of 
the  respondents ;  and  that  it  also  leaves  out 
of  consideration  the  question  of  ostensible 
agency.  We  do  not  think  that,  fairly  Inter- 
preted, this  instruction  can  be  held  to  be  In- 
volved or  misleading. 

[6]  With  reference  to  appellant's  second 
contention,  it  is  true  that  where  Instructions 
conclude  with  the  formula  that  If  the  Jury 
find  the  propositions  therein  recited  to  have 
been  established,  their  verdict  should  be  for 
a  particular  party,  each  separate  Instruc- 
tion so  drawn  should  in  itself  show  all  the 
circumstances  which  must  concur  to  war- 
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rant  such  a  yadict  Klllelea  v.  Callfomia 
Horseshoe  Co.,  140  Cal.  602,  74  Pac.  157; 
Pierce  v.  United  Gas  &  Electric  Co.,  161  Cal. 
176,  184,  118  Pac.  700 ;  Starr  t.  Ix>s  Angelea 
Railway  Corporation  (Cal.  Snp.)  201  Paa  699. 
In  tbe  instruction  in  question  tbe  jury  were 
told  tbat  if  certain  tects  were  found  to  be 
true,  tbeir  verdict  should  be  for  respond- 
ents. Tbe  instruction,  however,  did  not  cover 
the  subject  of  false  representations,  and  was 
therefore  incomplete.  It  being  conceded  re- 
y'  j  spondents  were  liable  If  any  false  represen- 
/  .  tations  were  made  by  them,  tbe  omission  of 
I  that  element  from  the  instruction  was  er- 
roneous. 

[1,7]  However,  the  failure  of  the  trial 
court,  to  Include  this  matter  could  not  have 
prejudiced  appellant  for  the  reason  that,  al- 
though that  subject  was  fully  covered  in 
other  instructionsi,  the  evidence  does  not 
show  that  any  such  representations  were 
made  by  either  of  the  respondents.  The  only 
testimony  In  that  regard,  in  addition  to  that 
already  referred  to,  was  to  tbe  effect  that 
Whitaker  was  overheard  calling  the  Paraf- 
ilne  Paint  Company  on  the  telephone;  that 
be  was  overheard  conversing  with  some  man 
who  told  him  the  Maltbold  roof  coating  was 
nonexplosive,  but  who  was  in  no  way  con- 
nected up  with  respondents;  that  Whitaker 
later  called  up  the  Parafflne  Paint  Company 
and  gave  orders  to  deliver  the  roof  coating, 
but  said  that,  "If  it  is  explosive  I  do  not 
want  it  in  the  building."  On  the  other  hand, 
it  was  stipulated  that  If  the  telephone  opera- 
tor at  the  office  of  respondMits  were  called 
as  a  witness  she  would  testify  she  had  no 
recoU^tion  of  any  conversations  such  as 
were  testified  to  by  appellant's  wltaesses. 
There  is  no  evidence  as  to  the  statem«it8 
made  to  Whitaker  by  the  parties  with  whom 
be  talked  over  the  telephone  It  may  well 
have  been  that  if  any  representations  were 
made  to  Whitaker,  they  were  merely,  as  re- 
spondents now  claim,  that  the  paint  was 
nonexploslve,  but  that  it  should  not  be 
brought  Into  contact  with  lighted  matches. 
In  view  of  this  lack  of  evidence  as  to  any 
r^resentations  by  respondents,  tbe  etror  in 
omitting  the  subject  from  the  instruction 
must  be  regarded  as  harmless. 

[S]  There  is  no  error  in  the  omission  from 
the  instruction  of  any  reference  to  the  sub- 
ject of  agency,  for  the  Jury  were  charged 
solely  upon  tbe  hypothesis  that  the  trans- 
actions consisted  of  sales  directly  between 
the  various  parties.  Under  such  circum- 
stances the  question  of  agency  was  not  in- 
volved. 

[9]  It  is  also  asserted  by  appellant  that 
the  Instruction  means  tbe  Jury  must  find  for 
tbe  respondents,  .provided  the  check  given 
by  Whitaker  was  treated  by  the  Parafflne 
Paint  Company  and  the  E.  G.  Judah  Com- 
pany as  a  form  of  payment  to  the  latter,  re- 
gardless of  the  understanding  Whitaker  had 


as  to  whom  he  was  doing  business  with.  Tbe 
instruction  conveyed  to  the  Jury  the  meaning 
that  if  the  transaction  were  treated  by  tbe 
respondent  companies  and  the  Jadali  Com- 
I>any  as  a  sale  between  Hellman  and  the  lat- 
ter c(Hupany,  then  the  controlling  proposi- 
tion would  be  whether  or  not  there  was  a 
sale  between  Hellman  and  the  Judah  Com- 
pany, and,  if  the  Jury  so  decided,  it  would 
find  for  tbe  respondent  companiea.  In  de- 
ciding tbe  latter  question  the  Jury  would 
naturally  have  considered  whether  or  not 
Whitaker  thought  he  was  dealing  with  tbe 
Judah  Company  or  the  Parafflne  Paint  Com- 
pany. 

[iO]  3.  Error  is  asdgned  to  InstmcUon  J, 
wliicb  declares: 

'^t  is  true,  SB  matter  of  law,  that  cases  may 
arise  in  which,  without  privity  of  contract, 
breach  of  duty  arisine  as  matter  of  law  may  be 
imputed  to  a  defendant;  that  is  to  say,  if  the 
defendants,  or  either  of  them,  as  matter  of  fact. 
sold  tbe  roof  coating  in  questien  to  HeOman 
through  his  agent  Whitaker,  and  sudi  roof 
coating  was  used  by  Whitaker  in  the  bnainess 
of  his  employer,  a  cause  of  action  would  arise 
in  favor  of  Whitaker  or  his  representative 
without  reference  to  privity  of  contract  and 
upon  the  basis  of  a  duty  imposed  by  law,  if  as 
matter  of  law  this  is  a  case  where  such  breach 
of  duty  has  been  established.  But  in  that  con- 
nection I  instraet  yon  as  the  law  that  such 
breach  of  duty  as  between  the  seller  of  mer- 
chandise and  the  purchaser  will  not  arise  in 
favor  of  a  third  person  such  as  WUtaker  would 
be,  unless  the  accident  happened  through  the 
character  of  the  substance  sold  as  being  immi- 
nently dangerous  to  human  life  under  drcnm- 
stances  where  the  third  person,  like  Whitaker, 
was  injured  because  of  the  imininently  danger- 
ous character  of  the  substance,  without  knowl- 
edge on  his  part  of  such  imminently  dangerous 
character,  and  where  he  liimself  was  not  guilty 
of  contributory  negligence  proximately  related 
to  the  accident  in  question.** 

It  is  asserted  that  this  Instruction  Is  er- 
roneous In  omitting  all  reference  to  the  rep- 
resentations alleged  to  have  been  made  by 
the  respondents,  who  it  Was  claimed  sold  the 
roof  coating  in  question  to  Whitaker.  inas- 
much as  a  cause  of  action  would  arise  in 
favor  of  Whitaker  If  the  negligent  repre- 
sentations were  made,  regardless  of  whether 
or  not  the  roof  coating  was  imminently  dan- 
gerous to  human  life.  This  instruction,  re- 
ferring to  recovery  without  privity  of  con- 
tract, immediately  follows,  and  supplemraits 
one  to  the  effect  tbat  Whitaker  could  not 
recover  for  negligence  arising  out  of  con- 
tract if  the  contract  were  between  H^lman 
and  another,  in  which  case  there  would  be 
no  "privity  of  contract  between  Whitaker  and 
the  vendor  of  the  roof  coating.  It  correct- 
ly states  the  rule  of  recovery  in  cases  where 
there  is  no  privity  of  contract,  but  whwe  the 
substance  is  imminently  dangerous  to  life 
or  limb,  and  there  was  no  error  In  giving  It. 
It  was  unnecessary  to  Indnde  tbe  subject  of 
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representations,    that    point,    as    we   have 
Bbown,  being  covered  by  other  Instmctlons. 
[11]  4.  Instruction   L  Is   also   complained 
of.    This  Instruction  reads: 

"If  yon  ehonld  find  from  the  evidence  in  this 
case  lliat  there  was  no  deeeitfnl  or  fraudulent 
representation  by  the  manufacturer  or  seller 
of  the  roof  coating  when  the  same  was  sold 
to  Hellman  through  his  agent  Whitaker,  wheth- 
er as  to  the  explosiveness  or  inflammability  of 
the  article  in  question,  then  I  instruct  you  that 
the  explosion  of  that  artide  and  the  consequent 
injury  to  Whitaker  cannot,  as  matter  of  law, 
be  imputed  as  a  liability  to  the  manufacturer 
or  seller  of  the  article." 

It  Is  claimed  that  this  Instruction  omits 
all  reference  to  representationa  negligently 
mad^,  and  allows  recovery  only  in  the  event 
that  there  were  representations  made  fraud- 
ulently. In  Instruction  R,  as  already  point- 
ed out,  the  Jury  was  fully  advised  that  neg- 
ligence of  respondotts'  agents  and  employees 
was  imputable  to  respondents,  and  that,  if. 
any  of  them  was  negligent  in  tiie  manner  al- 
leged in  the  complaint,  then  respondents 
would  be  liable.  The  negligence  alleged  in 
the  complalot  was  in  the  making  of  rep- 
resentations as  to  the  ezplosibility  of  the 
roof  coating.  It  was  not  necessary,  for  the 
court  to  include  this  subject  in  both  instruc- 
tions. 

[12]  5.  Appellant  assigns  error  to  instruc- 
tion M,  which  states  that— 

"The  burden  of  proof  in  this  case  Is  upon 
the  plaintiff,  not  upon  these  defendants.  It 
would  be  incumbent  upon  the  plaintiff,  not  upon 
the  defendants,  to  satisfy  your  nkinds  by  a  pre- 
ponderance of  all  the  evidence  in  the  case,  that 
any  deceitful  representation  toucliing  the  explo- 
siveness of  the  article  in  question  when  brought 
in  contact  with  flame,  was  made  by  the  manu- 
facturer or  seller  or  by  any  authorized  agent 
In  the  premises,  and  if  you  should  find  froni  the 
evidence  that  no  such  representation  has  been 
proved  by  a  preponderance  of  the  evidence,  I 
instruct  you,  as  matter  of  law,  that  the  case  of 
this  plaintiff  must  fail  of  proof  in  respect  to 
sudi  representation,  and,  so  far  as  any  such 
representation  in  that  event  is  concerned,  yon 
would  not  be  authorized  in  law  to  return  any 
verdict  in  this  case  except  a  verdict  for  the 
defendants." 

Exception  is  first  taken  to  the  language  of 
the  court  in  telling  the  Jury  that  the  evi- 
dence must  "satisfy  your  minds."  In  the 
case  of  Boa  v.  Terminal  Rys.,  182  Oal.  93, 
187  Pact  2,  In  discussing  an  Instruction  that 
the  defendant  must  establsh  the  fact  of  Con- 
tributory negligence  to  "the  satisfaction"  of 
the  Jury,  the  court  said: 

"This  court  has  repeatedly  decided  that  an 
instruction  that  in  substance  informs  the  jury 
tliat  a  party  having  the  burden  of  proof  as  to  a 
certain  fact  or  issue  must  establish  it  to  the 
satisfaction  of  the  jury  by  a  fair  preponderance 
of  the  evidence  is  not  reversible  error,  where 
the  other  instructions  in  the  case  clearly  define 
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what  is  meant  by  a  preponderance  of  the  evi- 
dence, and  distinctly  advise  them  that  a  prepon- 
derance of  the  evidence  will  be  sufficient  to 
justify  a  finding  in  favor  of  the  part;  having 
the  burden.  In  such  cases  it  is  held  that  the 
words,  'to  the  satisfaction  of  the  jury,'  are 
equivalent  to  'find'  or  'believe.' " 

It  will  be  noted  that  in  the  case  at  bar  the 
phrase  "satisfy  your  minds"  was  coupled 
with  the  language  "by  a  preponderance  of 
the  evldoace."  In  addition  to  this,  in  in- 
structions N,  O,  P,  and  Q,  "preponderance 
of  evidence"  was  clearly  defined.  This  in- 
struction, therefore,  comee  within  the  rule 
of  the  case  last  cited,  and  is  not  erroneous. 

[IS]  It  is  also  insisted  that  by  this  In- 
struction the  burden  is  thrown  on  appellant 
of  proving  a  representation  that  the  roof 
coating  was  nonexploslve  w]ien  brought  into 
contact  with  fiame,  whereas  the  only  repre- 
sentation claimed  was  that  it  was  nonexplo- 
slve generally.  This  hypothetical  instruc- 
tion correctly  states  the  law  on  the  subject  of 
the  burden  of  proof,  but  since  there  was 
neither  allegation  nor  proof  of  any  r^re- 
sentatlon  that  the  roof  coating  was  nonex- 
ploBlve  when  broaght  into  contact  with  fiame, 
the  instruction  was  ontstde  tiM  issues.  See 
Robinson  r.  W.  P.  B.  R.  Co.,  48  Cal.  400, 
425.  However,  ttw  Jury  wwe  not  charged 
that  such  a  representation  must  be  proved  or 
a  verdict  returned  for  respondents.  The  in- 
struction merely  informed  the  Jury  that  in 
so  far  as  any  such  representation  was  con- 
cerned the  burden  of  proof  was  on  api)ellant, 
and  that  if  no  such  representation  was  es- 
tablished by  a  preponderance  of  evidence  ap- 
pellant's case  must  fall  in  that  respect.  In- 
structions N;  O,  P,  and  Q  also  related  to  the 
burden  of  proof,  and  correctly  stated  the 
law  upon  that  subject  Instruction  R  also 
charged  that,  if  respondoits  were  found  to 
be  negligent  as  alleged  in  the  complaint, 
that  is,  in  the  matter  of  making  representa- 
tions that  the  roof  coating  was  nonexploslve, 
and  such  representations  proximately  caused 
Whitaker's  death,  respondents  were  liable. 
Inasmuch  as  the  jury  could  only  have  found 
that  no  representations '  concerning  explosi- 
bility  of  the  roof  coating  whoi  brought  into 
contact  with  flame  were  made,  the  instruc- 
tion in  question  could  not  have  prejudiced 
appellant,  since  it  was  based  upon  that  prop- 
osition only. 

..  [14]  Appellant  also  contends  that  the 
words  "authorized  agoit  in  the  premises" 
mean  a  specific  authorization  to  make  the 
particular  representations.  With  reference 
to  these  words,  the  subject  of  actual  and 
ostensible  agency  was  fully  covered  in  an- 
other instruction,  and  in  the  light  of  that 
Instruction  the  words  could  not  have  meant 
the  specific  authorization  to  make  the  partic- 
ular representations,  but  merely  the  authori- 
zation, actual  or  implied,  to  negotiate  for 
the  sale  of  the  roof  coating. 
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[16]  6.  Instruction  D  is  claimed  to  be  ei> 
roneous.    This  instruction  charged  the  Jury : 

"If  you  find  from  the  evidence  tliat  the  bar- 
rels of  roof  coating  in  question  were  used  and 
handled  by  Whitaker,  and  that  in  the  using  and 
handling  of  the  same  he  was  notified  by  a  label 
upon  the  barrels  themselves  that  lighted  match- 
es should  be  kept  away  from  such  barrels,  or 
if  you  find  that  la  the  exercise  of  ordinary 
care  he  could  have  seen  and  informed  himself 
of  such  notice  and  caution,  and  if,  notwith- 
standing the  same,  he  applied  a  lighted  match 
to  or  in  the  immediate  neighborhood  of  such. 
barrel  with  the  resulting  explosion  and  injuries, 
and  that  in  so  doing  he  did  something  which  a 
reasonable  and  prudent  man  under  all  the  cir- 
cumstances would  not  have  done,  I  instruct  yon 
as  a  matter  of  law  that  such  conduct  upon  his 
part  would  be  negligence,  and  if  such  negligence 
contributed  proximately  to  bring  about  this  ex- 
plosion and  the  injury  to  Whitaker,  there  can 
be  no  recovery  for  the  plaintiff  in  this  case,  and 
your  Terdict  must  be  for  the  defendants." 

Tbe  asserted  error  lies  In  the  nse  of  the 
word  "could,"  Instead  of  "should,"  when  de- 
fining ordinary  care  on  Whitaker's  part  in 
seeing  or  falling  to  see  the  labeL  We  think 
it  is  clear  there  is  no  error  in  this  instruc- 
tion. The  use  of  the  word  "should"  would 
have  involved  an  assumption  that  the  label 
was  on  the  barrel,  whereas  the  evidence  on 
that  point  is  conflicting.  In  the  form  In 
which  it  was  given  the  instruction  presents 
two  questions :  First,  whether  there  was  a 
label  on  the  barrel  which , Whitaker  could 
have  seen  in  the  exercise  of  ordinary  care ; 
second,  whether  under  such  circumstances, 
the  striking  of  the  match  was  the  act  of  a 
reasonable  man.  A  consideration  of  the  sec- 
ond question  necessarily  involves  the  consid- 
eration of  whether,  if  the  label  could  have 
been  seen,  he  should  have  seen  it,  acquainted 
himself  with  its  contents,  and  acted  accord- 
ingly. The  instruction,  in  eftect,  covers  the 
ground  contended  for  by  appellant. 

[It]  7.  Appellant's  last  assignment  of  er- 
ror  is  to  instruction  IS!.  This  instruction 
states  that — 

"In  this  case  the  plaintiff  has  brought  its  ac- 
tion against  two  defendants,  namely  the  Par- 
affine  Paint  Company  and  Atlas  Factories  Com- 
pany. I  instruct  you  that  your  verdict  in  tliia 
case  must  depend  upon  the  liability  of  these 
two  companies,  or  either  of  them,  and  it  can- 
not be  made  to  depend  upon  the  liability  of  any 
company  or  person  not  a  party  to  this  case.  If, 
therefore,  you  should  find  from  the  evidence 
that  the  transaction  in  suit,  namely  the  pur- 
chase of  the  roof  coating  in  question,  was  a 
transaction  between  I.  W.  Hellman,  through 
his  employee  Whitaker  upon  the  one  hand,  and 
some  company  or  person  other  than  the  defend- 
ants  upon  the  other  hand,  that  is  to  say,  if  yon 
should  find  from  the  evidence  that  the  real 
transaction  here  was  the  purchase  of  some  roof 
coating  by  I.  W.  Uellman  from  E.  G.  Judah 
Company,  then  I  instruct  you,  under  the  facts 
of  this  case,  that  no  liability  for  the  accident 


can  be  imputed  either  to  the  Parafine  Paint 
Company  or  to  Atlas  Factories  Company,  and 
in  event  you  so  find  your  verdict  should  be  for 
the  defendants." 

It  Is  insisted  the  Instruction  is  erroneous, 
in  that  It  draws  attention  to  the  real  trans- 
action, 1.  e.,  a  sale  from  the  Judah  Company 
to  Hellman,  leaving  the  apparent  transac- 
tion, 1.  e.,  the  assumed  tact  tliat  Whitaker 
thought  he  was  purchasing  the  roof  coating 
from  respondents;  and  In  that  it  states  that 
no  matter  what  representations  might  have 
beoi  made  by  respondents'  agents,  if  the 
sale  were  actually  made  from  the  Judah  0>m- 
pany  to  Hellman,  appellant  could  not  re- 
cover. As  we  pointed  out  in  considering  the 
objections  to  instruction  O,  the  Jury,  In  de- 
termining whether  or  not  there  was  a  sale 
between  the  Judah  Company  and  either  Bell- 
man or  Whitaker,  would  naturally  hafe  con- 
sidered whether  or  not  Whitaker  thought  he 
was  dealing  with  the  Judah  Company.  As  to 
the  second  point.  It  is  sufficient  to  repeat  that 
the  lack  of  evidence  on  the  subject  of  rep- 
resentations rendered  harmless  the  omission 
of  that  subject  from  the  instruction. 

We  are  of  the  opinion  there  was  no  error 
in  the  instructions  as  a  whole. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  C.  J.;  WILSUB,  J.; 
SLOANB,  J.;   SHVBTLEFF,  J. 


Ex  parte  TWING.     (Cr.  2391.) 

(Supreme  Court  of  California.    Feb.  23,  1922.) 

1.  Master  and  servant  9=3 10— State  nay  raga- 
late  relatloo. 

In  the  exercise  of  its  police  power  the  state 
may  impose  such  regulations  and  restrictionB 
upon  the  relation  of  master  and  servant  as  are 
conducive  to  the  pul^c  welfare,  health,  and 
safety. 

2.  Master  and   servant   «=»(3 — Regulation  ef 
working  hours  of  drug  derks  valid. 

St.  1906,  p.  28,  as  amended  by  St  1907. 
p.  273,   and  St.  1921,  p.  1323,  regulating  the 

working  hours  of  employees  engaged  in  sell- 
ing drugs  and  medicines,  is  a  valid  exercise  of 
the  police  power  of  the  state. 

3.  Master  and  servant  «=>I3— Wprkl«g  honra 
of  drug  derk  held  la«rful. 

A  complaint,  alleging  that  a  piiarmadst 
"intermittently  and  according  to  the  run  of 
trade,  and  in  the  aggregate  for  two  hours," 
sold  drugs  and  other  medicines,  and  compound- 
ed prescriptions,  and  for  the  balance  of  the 
ten  hours  sold  stationery,  cigars,  etc.,  did  not 
state  an  offense  under  St  1905,  p.  28,  as 
amended  by  St  1907,  p.  273,  and  St  1921,  p. 
1323,    regulating   the  working   hours   of   em- 
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4.  StattttM  «=>24i(l)— No  persoa  eat  be  mado 

sabjeot  to  penal  statotee  by  Implloatlon. 

Penal  statates  mnst  be  construed  to  reach 

no  further  than  their  words,  and  no  person  can 

be  made  aobject  to  them  by  implication.  ~ 


In   Bank.     Application   by 
for  a  writ  of  habeas  corpus  prayed  to 
directed  to  Charles  Jones,   Chief  of  Police 
of  the   Cil7   of  Los   Angeles,  to  secnre  his 
rtiease  from  «nistody.    Petitioner  discharged. 

W.  J.  Oarr,  of  Los  Angeles,  for  petitioner. 

n.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  James  M.  Oliver,  of  San 
Francisco,  and  Erwln  W.  Wldney,  City  Pros., 
and  Harry  A.  Mock,  Deputy  City  Pros.,  both 
of  Los  Angeles,  for  respondent 

WASTE,  X  This  Is  an  arollcatlon  for  a 
writ  of  habeas  corpua  The  petitioner,  an 
employee  of  a  drug  store,  was  arrested,  to- 
gether with  his  employer,  and  charged  with 
violating  the  provisions  of  section  2  of  an 
act  of  the  Legislature  regnlatlng  the  work- 
ing hours  of  employees  engaged  In  selling, 
at  retail,  drugs  and  medicines,  componndlng 
pbyslcians'  prescriptions,  and  providing  a 
penalty  for  its  violation  and  the  acts  amend- 
atory thereof.  Stats.  1905,  p.  28,  as  amend- 
ed by  Stats.  1907,  p.  273;  Stats.  1921,  p.  1323. 
His  contention  on  this  aK>llcatlon  is  that 
the  police  court  of  the  dty  of  Los  Angeles, 
out  of  which  the  warrant  of  his  arrest  was 
Issued,  had  no  jurisdiction  In  the  matter.  In 
that  the  complaint  does  not  state  facts  to 
constitute  a  public  ofFense  under  the  statute, 
and  that  the  act  Is  tinconstltutl<Hial. 

[1 , 2]  As  to  the  latter  contention  we  think 
little  need  be  said.  It  is  now  generally  rec- 
ognized and  held  that  In  the  exercise  of  its 
police  power  the  state  may  Impose  such  reg- 
ulations and  restrictions  upon  the  relation 
of  master  and  servant  as  are  conducive  to 
tlie  pablic  welfare,  health,  and  safety.  28 
Cye.  978,  979;  Holden  v.  Hardy,  169  U.  S. 
866,  396,  18  Sup.  Ct  383,  42  L.  Ed.  780;  Ex 
parte  Martin,  157  CaL  60,  62,  106  Pac.  239. 
In  deciding  that  the  Oallfomla  statute  of 
1911  (St  1911,  p.  437),  as  amended  in  1918 
(St  1913,  p.  713),  limiting  the  hours  of  labor 
of  women  In  certain  employments,  Induding 
those  in  hospitals,  to  eight  hours  a  day,  or 
a  maximum  of  48  hours  a  week,  was  not  un- 
constitutional, the  Supreme  (3ourt  of  tha 
United  States  bad  before  It  this  act  regulat 
Ing  the  hours  of  labor  of  drug  clerks,  as  it 
then  stood.  Mr.  Justice  Hughes,  speaking 
for  the  conrt,  said: 

"It  appears  that  a  statute  of  California  lim- 
its the  hours  of  labor  of  pharmacists  to  ten 
hours  a  day  and  sixty  hours  a  week.    Stats. 
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and  medi-  ( (<3al.)  1905,  p.  28.  In  view  of  the  nature  of 
this  work,  and  the  extreme  importance  to  the 
public  that  it  should  not  be  performed  by  those 
who  are  soffering  from  overfatigue,  there  can 
be  no  doubt  as  to  the  legislative  power  to  rea- 
sonably limit  the  hours  of  labor  in  that  occu- 
pation. •  •  •  The  mere  question  whether  In 
such  case  a  practical  exigency  exists,  that  is, 
whether  such  a  requirement  is  expedient,  mnst 
be  regarded  as  a  matter  for  legislative,  not 
judicial,  consideration."  Bosley  v.  McLanghlin, 
286  U.  S.  385,  392,  85  Sup.  Ct  3d0,  347  (69  L. 
Bd.  632).  T" 


Intr 


W  The  contention  of  the  petltt<»er  that 
no  public  offense  Is  pleaded  In  the  complaint, 
on  which  he  was  arrested,  presents  the  mer- 
itorious point  in  the  case.  Section  2  of  the 
act  which  wag  passed  "as  a  measure  for  the 
protection  of  public  health,"  provides  that—- 

"No  person  employed  by  any  person,  firm 
or  corporation,  shall  for  more  than  nine  hours 
during  any  one  day  of  twenty-four  hours,  or 
fifty-four  hours  a  week  of  six  days  a  week,  per- 
form the  work  of  selling  drugs  or  other  medi- 
cines, or  compounding  physicians'  presciSp- 
tions,  in  any  store,  establishment  or  place  of 
businesB,  where  and  in  which  drugs  or  medi- 
cines are  sold  at  retail,  and  where  and  in  which 
pliysiciana'  prescriptions  are  compounded." 

The  answering  of  and  attending  to  emer- 
gency calls  shall  not  be  construed  as  a  vio- 
lation of  the  act  Violation  of  the  statute  la, 
by  its  terms,  made  a  misdemeanor. 

[4]  According  to  the  allegations  of  the  c<Hn- 
plaint,  the  petitioner,  a  duly  licensed  phar- 
macist ^iiB  employed  in  a  store  In  whldi 
drugs  and  other  medicines  were  sold,  and 
physicians'  prescriptions  were  comimunded, 
and  In  which  store,  stationery,  cigars,  can- 
dles, Ice  cream,  soft  drinks,  and  other  articles 
of  general  merchandise  were  regularly  kept 
for  sale.  His  duties  were  to  generally  at- 
tend the  store  and  wait  on  customers.  On  a 
given  day.  In  the  course  of  his  employment,^ 
be  worked  a  total  of  ten  hours,  during  which 
period  it  Is  alleged  that — 

"Intermittently  and  according  to  the  run  of 
trade,  and  in  the  aggregate  for  two  hours, 
*  *  *  the  said  Jesse  Twing  was  actually  en- 
gaged in  the  work  of  selling  drugs  and  other 
medidnes  and  of  compounding  physicians'  pre- 
scriptions, and  during  the  balance  of  said  ten 
hours,  to  wit  for  eight  hours,  the  said  Jesse 
Twing  was  engaged  in  the  work  of  selling  sta- 
tionery, dgara,  candies,  ice  cream,  soft  drinks 
and  other  artides  of  general  merchandise  there 
regularly  kept  for  sale  and  of  attending  said 
store  and  waiting  on  customers." 

In  other  words.  It  Is  in  ^ect  alleged  that 
although  the  petitioner  worked  ten  hours  In 
the  store  on  the  day  given,  only  two  hours 
of  tbat  time,  at  Intervals  during  the  day  as 
occasion  demanded,  were  actually  devoted  to 
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ix  ^vv>r<  DJ^  setttac  4rtiss  and  medicines  and 
u  ..viatMMMMitittjj;  physicians*  prescriptions, 
l^r^  v\Mtti>tHtttt  appears  to  have  been  drawn 
'or  tfve  {'■""'l^o'*  of  squarely  presenting  the 
.v'i'^^ttv.vMi  of  tbe  petitioner,  which,  concisely 
Miktwl.  is  that  the  limitation  of  working 
t^Htrs  prescribed  by  the  statute  applies  only 
to  Ute  time  the  clerk  is  actually  engaged  In 
performing  the  work  of  selling  drugs  or  other 
medicines,  or  compounding  physicians'  pre- 
scriptions, an^  that  the  time  spent  by  him  in 
other  duties^  not  to  be  taken  into  account 
in  determining  whether  or  not  the  law  has 
been  violated,  i  From  this  contention  the  peti- 
tioner argues  that,  as  he  is  cl&arged  with  hav- 
ing worked  but  two  hours  at  tbe  prescribed 
work,  on  the  day  in  question,  the  complaint 
f^lls  short  of  alleging  a  public  offense.  From 
.  a  careful  consideration  of  the  language  of 
the  statute  we  think  tills  must  be  so.  The 
act  by  Its  terms  relates  specifically  to  em- 
ployees engaged  in  selling  drugs  and  medi- 
cines and  compounding  physicians'  prescrip- 
tions. Section  2,  already  noted,  forbids  the 
selling  of  drugs,  or  other  medicines,  and  the 
compounding  of  pbysiidans'  'prescriptions  by 
the  employee  for  more  thah  nine  hours  dur- 
ing any  one  day,  or  flf  ty-f  our  hours  a  week 
of  six  days.  It  prohibits  nothing  dse.  The 
Legislature  might  weU  have  provided  that 
the  total  working  hours  of  any  employee  en- 
gaged in  selling  drugs  and  medicines,  or  com- 
pounding physicians'  i)re8crlptions,  should 
not  exceed  a  certain  numt)er  in  each  day, 
regardless  of  whether  he  was  actually  and 
continuously  engaged  in  such  work  or  not. 
It  lias  not  done  so,  and  we  are  not  permitted 
to  read  into  tbe  act  an  Interpretation  that 
would  make  it  a  crime  to  do  something  tbe 
legislature  has  not  prohibited.  We  are  not 
unmindful  of  the  weight  of  the  argument  of 
the  Attorney  General  that  the  employment 
of  a  drug  clerk  at  other  tasks  while  waiting 
to  serve  purchasers  of  drugs  and  medicines 
may  be  as  fatiguing  as  any  other  kind  of 
Vork,  and  may  impair  his  efficiency  and  ac- 
curacy to  as  great  a  degree,  and  that  it  is 
tbe  possible  harmful  results  arising  from  the 
ffetigne  caused .  by  long  hours  of  contliraed 
employment  from  which  tbe  Legislatnre 
sought  to  protect  the  public,  but  penal  stat- 
utes must  be  construed  to  reach  no  further 
than  their  words;  no  person  can  be  made 
subject  to  them  by  Implication.  People  v. 
Tisdale,  67  CaL  104,  107;  Bx  parte  Kohler, 
74  CaL  38,  44,  15  Paa  436;  Hackfeld  .v. 
United  States,  197  U.  S.  442,  450,  25  Snpi  Ct 
456,  49  L.  Ed.  826. 

It  results  that  the  complaint  states  no 
offense,  and  the  petitioner  must  be  discharg- 
ed.  It  is  so  ordered. 

We  concnr:  SHAW,  O.  J.;  WILBDB,  3.; 
SHUKTLEFF,  J.;  LAWLOR,  J.;  SLOANB, 
J.;   RICHABOS.  Jostioe  pro  tem. 


Ex  parts  HANKAMMER.     (Cr.  2392.) 

(Supreme  Comrt  of  California.    Feb.  23,  1022.) 

Master  and  servant  «=3l3— Working  hours  «f 
drug  clerk  held  lawfnl. 
Section  3,  St.  1005,  p.  28^  as  amended  by 
St.  1907,  p.  273,  and  St.  1921,  p.  1323,  prohibit- 
ing the  employment  of  persone  engaged  in  seli- 
|k>g  drugs  and  medicines  for  more  than  nine 
Vours  during  any  one  day,  mnst  be  constmed 
together  with  section  2,  and  a  druggist  was  vat 
guilty  of  an  offense  where  he  required  his 
pharmacist  to  work  ten  hours  selling  station- 
ery, cigars,  etc.,  and  drugs  and  medicines, 
where  the  pbarmaciBt  was  only  actually  en- 
gaged in  selling  drugs  and  mediaaes  an  ag- 
gregate of  two  hours. 

In  Bank. 

Application  by  Walter  Hanloanmer  for  a 
writ  of  habeas  corpus  prayed  to  be  directed 
to  Charles  Jones,  Chief  of  Police  of  tbe  City 
of  Los  Angeles,  to  secure  his  release  from 
custody.    Petitioner  discharged. 

W.  J.  Carr,  of  Iios  Angeles,  for  petitioner. 

U.  S.  Webb,  Atty.  Gen.,  Arthiu:  Kect(Ji, 
Deputy  Atty.  Gen.,  James  M.  Oliver,  ckf  San 
Francisco,  Erwin  W.  Wldney,  CSty  Pros.,  and 
Harry  A.  Modt,  Deputy  City  Proa.,  both  of 
Lob  Angles,  ftor  respondent. 

PER  OTTRIAM.  This  Is  an  application  for 
a  writ  of  habeas  corpus.  The  petitioner, 
owner  of  a  drug  Btore,  was  arrested,  and 
held  to  answer,  together  with  one  of  bis  em- 
ployees, <»  a  charge  of  violating  the  provi- 
slons  of  section  3  of  an  act  of  tbe  Xjegisla- 
tore,  regulating  the  working  hours  of  ma- 
ployees  engaged  in  selling,  at  retail,  drugs 
and  medicines,  compounding  phystdans'  pce- 
scrlptions,  and  providing  a  penalty  for  its 
violatkm  and  tbe  acts  amendatory  thoeof. 
Stats.  1906,  p.  28,  as  amaided  by  Stats.  1907, 
p.  273 ;  Stats.  1921,  p.  1323.  The  material  is- 
sues made  by  the  petition,  and  tbe  tetnm, 
are  identical  with  those  presented  and  con- 
sidered by  tbe  conrt  in  the  Matter  of  the 
Application  of  Jesse  Twing  (Crlm.  No.  2391), 
this  day  decided  (CaU  204  Pac.  1062.  Section 
2  of  the  act,  for  tbe  aUeged  vldatiaD  of 
whldi  Twing  was  arrested,  and  section  8; 
under  whlcb  tbls  petitioner  was  cbarged,  ie> 
lates  to  the  same  subject  and  mnst  be  eoa- 
strued  together.  Bo  considered,  what  we 
have  said  in  the  former  case  applies  in  tliis. 
On  the  authority  of  that  decision  it  follows 
that  the  complaint  in  this  case^  aa  In  titat, 
states  no  offense. 

The  petitioner  must  be  dlsdiarged,  and  It 
is  so  ordered. 

SHAW,  0.  J.,  and  WASTB^  WILBCB, 
LAWLOR,  SHURTLBFF,  and  SI/OANB.  JJ, 
and  RICHARDS,  Justice  pro  tem.,  concnr. 


AssFor  other  caaw  see  same  topic  and  KSY-NUUBBR  in  sU  Key-Numbered  Digests  and  Qidezn 


Digitized  by 


Google 


OaU 


ENSELE  V.  JOLLEY.    (8aA.SI46.) 
(Supreme  Court  «f  Calif omio.    Feb.  25,  1922.) 


1.  MmIimIo*'  llras  «s»27l  (6)— Complaint  n«e4 
■ot  aver  la  statntory  taaonaoe  that  materials 
were  aotaally  oaed. 

The  eontplaint,  in  an  action  to  enforce  a 
materialman's  lien,  need  not  aver  that  the  ma- 
terials were  fnrniBhed  for  and  were  actnally 
used  in  the  bnHdings,  as  required  by  Code  Civ. 
Proc.  i  1183,  in  the  precise  language  of  the 
statute;  it  being  sufficient  if  such  fact  is  fair- 
ly dedndble. 

2.  Maehuiea'  ItoM  «B»e7l(6)— Complalat  held 
to  suflldlMtly  alleca  iisa  of  materials  In  hulM- 
iag  csaatrneted. 

A  comiriaint,  in  aa  action  to  enforce  a  ma* 
terialmas'a  lien,  Ael^  sufficient  from  which  to 
deduce  that  the  materials  were  actually  used  in 
the  construction  of  the  buildings. 

3.  Ploadino  «s>406(7)  —  Uneertalaty  In  eon- 
plalnt  waived  by  failure  t»  specially  demar. 

Where  defendant's  answer,  in  sn  sction  to 
enforce  a  materialman's  Ben,  did  not  deny  thst 
the  materials  were  furnished  and  used,  but 
merely  denied  that  plaintiff  furnished  them, 
aay  uncertainty  in  the  complaint  in  such  re- 
spects wss  waived  by  defendant's  failure  to 
specially  demur. 

4.  Pleading  «s>403(S)— Defeots  In  oomplaint 
for  meohanio^s  llsn  as  to  ase  ef  materials 
cured  by  answer. 

In  an  action  to  establish  a  materialman's 
Hen,  defective  allegations  ss  to  the  sctual  use 
of  the  materials  furnished  iteld  cured  by  de- 
fendant's answer,  which  did  not  deny  that  the 
materials  were  furnished  and  used,  but  alleged 
that  another  person  furnished  them. 

5.  Appeal  and  error  «33544(l)— On  appeal  on 
Judgment  roll,  snfllclsney  of  evidence  net  pre- 
sented. 

On  an  appeal  on  the  judgment  roll  alone,  no 
question  arises  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  averments  and  findings. 

•.  Appeal  and  error  «3>93l (I)— Uncertainties 
la  courfa  flndlaga  resolved  to  support  Judg- 
menL 

Uncertainties  in  the  court's  findings  are  re- 
solved, if  reasonably  possible,  to  support  the 
judgment. 

7.  Meohanlee'  Mens  «=s>290 (2)— Court's  findings 
held  sufficient. 

In  an  action  to  enforce  a  materialman's 
lien,  the  court's  findings  in  substantially  the 
wording  of  the  complaint  with  a  general  finding 
that  all  the  allegations  thereof  were  true,  AcMI 
sufficient  from  which  to  draw  the  inference  that 
the  materials  furnished  were  actually  used. 

8.  Pleading  4s9l29(i)— Answer. admits  aver- 
ment not  denied. 

The  answer  admits  an  averment  it  fails  to 
deny. 
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9.  Appeal  and  error  9=9907(3)— Evidence  pra« 
sumsd   to  support   avsrmsnts  of  appellee's 
complaint. 
On  appeal  from  the  judgment  roll  alone, 
the  evidence  must  be  presumed  to  have  fully 
supported  the   averments   of  appellee's   com- 
plaint ■ 


10.  Mechanics'  liens  iSs»29l(5)  —  No  error  la 
Imposition  of  materialman's  Hen  on  entire 
preffllsss.  In  view  of  pleadings  and  findings. 

In  an  action  to  enforce  a  materialman's 
lien,  where  the  answer  did  not  deny  the  aver- 
ment and  the  court  found  thst  the  entire  prem- 
ises were  required  for.  the  use  and  occupation 
of  the  buildings,  the  court  did  not  err  in  im- 
posing the  lien  on  all  the  land. 

In  Bank. 

Appeal  from  Superior  Court,  Sisldyoa 
County ;   James  F.  Lodge,  Judge. 

Action  by  WlUlam  E^tisele,  doing  business 
as  the  Grenada  Lumber  Company,  against 
Don  JoUey.  Judgment  for  idalntlff,  and  de- 
fendant appeals.    Affirmed. 

Taylor  &  Tebbe,  of  Treka,  for  appellant 
Collier  &  McNamara,  of  Yreka,  for  re- 
spondent 

PER  CURIAM.  This  appeal  is  by  the  de- 
fendant from  a  Judgment  In  plaintlfTs  favor 
in  an  action  to  foreclose  a  materialman's  lien 
upon  certain  real  estate  described  in  the 
complaint  as  the  northeast  quarter  of  north- 
west quarter  of  section  3,  township  48  north, 
range  6  west,  M.  D.  M. 

The  plaintiff  alleged  in  his  said  complaint 
that  he  was  the  owner  and  proprietor  of  a 
certain  retail  lumber  business  Imown  as  the 
Grenada  Lumber  Company,  under  wbidi 
name  he  was  doing  business;  that  he  had 
furnished  the  defendant  certain  building  ma- 
terials for  the  erection  of  a  bam  and  com- 
pletion of  a  dwelling  house  upon  said  prem- 
ises, under  an  oral- agreement  with  the  de- 
fendant that  the  plaintiff  was  to  furnish  said 
materials  for  such  purposes,  and  that  the  de- 
fendant was  to  pay  for  the  same  the  reason- 
able value  thereof.  The  plaintiff  further  al- 
leged the  completion  of  said  buildings;  the 
amount  and  reasonable  value  of  the  materi- 
als furnished  therefor ;  the  failure  of  the  de- 
fendant to  pay  for  the  same;  the  due  filing 
of  his  lien  upon  the  said  lands  and  premises 
of  the  defendant,  a  copy  of  which  lien  was 
attached  to  and  made  a  part  of  the  com- 
plaint; and  finally  alleged  the  fact  that  the 
whole  of  the  defendant's  lands  and  premises 
were  required  for  the  convenient  use  and  oc- 
cupation of  the  buildings  so  erected  thereon. 

The  defendant  did  not  demur  to  the  plain- 
tlfTs complaint  but  filed  his  answer  thereto, 
and  in  his  said  answer,  and  as  his  first  de- 
fense, denied  tbat  the  plaintiff  was  the  own- 
er or  proprietor  of  the  business  known  as  the 
Grenada  Lumber  Company,  but  that  one  A. 
L.  Harlow  was  the  owner  ot  said  business. 
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and  was  doing  bnsiiiesii  nnder  said  name. 
The  defendant  foDowed  tbis  arerment  with 
wpttUe  denials  tbat  he  had  erer  entered  into 
any  agreement  with  Ote  plaintiff  for  the  fnr- 
nidiing  of  any  bnUding  material  wliatever 
for  the  erecticm  of  baildlngs  aixn  his  said 
premises,  or  that  said  plaintiff  Iiad  ever  fnr- 
nlabed  any  snch  materials,  or  that  be  bad 
erer  agreed  to  pay  the  reasonable  or  any 
Talne  thereof.  These  sp^fic  denials  ended 
in  the  following  affinnatiTe  statement: 

'And  defendant  shows  tbat  an  of  the  mate- 
rials fumiabed  or  labor  famished  defendant  for 
the  erection  of  buildings  upon  the  property  de- 
scribed in  plaiotiffs  complaint  was  famished  by 
one  A.  L.  Harlow,  all  of  which  plaintiff  well 
knows." 

The  answer  of  the  defendant  made  no  de- 
nial of  the  BUfflclency  in  form  or  of  the  due 
filing  of  the  claim  of  lien,  nor  did  the  defend- 
ant deny  the  idaintUTs  arerment  that  the 
whole  of  the  described  premises  would  be 
required  for  the  coorenient  nae  and  oocnpa- 
tion  of  the  said  bidldings  erected  thereon. 

The  cause  went  to  trial  upon  the  issues 
thus  presented,  at  the  condnsion  of  whidi 
the  trial  court  made  Its  findings  of  fact  and 
condnsions  of  law  in  the  plaintUTs  f^ror, 
following  in  its  said  findings  specifically  the 
averments  of  the  plaintiff's  complaint,  and 
adding  the  general  finding  that  all  of  the  al- 
legations of  said  ccsnplaint  were  tme.  Judg- 
ment was  entered  upon  said  findings  for  the 
establishment  and  foreclosure  of  the  plain- 
tiff's lien  npon  the  whole  of  the  premises  de- 
scribed in  the  plaintiff's  complaint  E'rom 
such  Judgment  this  appeal  has  been  taken  by 
the  defendant  upon  the  judgment  roll  alone. 
The  following  three  contentions  are  urged 
upon  this  appeal:  First,  that  the.  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  second,  that  the  findings  are 
not  sufficient  to  support  ,the  judgment ;  and, 
third,  that  the  judgment  Is  against  law  In 
the  respect  that  it  adjudges  that  the  whole 
of  defendant's  premises  should  be  subjected 
to  the  plalntitTs  lien. 

[1,2]  In  support  of  the  first  of  these  con- 
tentions the  appellant  alleges  that  the  com- 
plaint falls  to  sufficiently  allege  that  the  ma- 
terials furnished  by  the  defendant  were  ac- 
tually used  in  the  construction  of  the  build- 
ings in  question,  as  the  statute  requires. 
There  can  be  no  question  tbat  In  order  to 
entitle  a  materialman  to  a  lien  as  against  the 
owner  of  premises  uix>n  which  a  structure 
has  been  erected  the  materials  must  not  only 
hare  been  furnished  to  be  used  In  such  struc- 
ture, but  must  also  have  been  used  therein. 
Code  Clr.  Proc.,  sec.  1183 ;  Silvester  v.  Coe 
Quartz  Mine  Co.,  80  Cal.  610,  22  Paa  217; 
Roebling  Sons  Co.  v.  Bear  Valley  I.  Co.,  90 
Cal.  488,  34  Pac.  80 ;  Bennett  r.  Beadle,  142 
Cal.  329,  75  Pac.  843.  It  is  also  well  settled 
that  the  complaint  whereby  a  Hen  for  such 
materials  is  sought  to  be  established  and  en- 
forced must  contain  substantial  aUegaticms 


to  the  effect  that  the  said  materials  were 
furnished  for  and  to  be  used  in,  and  that 
they  were  used  in.  the  bnildings  in  qnestioo. 
Cotanr.  Wri^t,89  0aL87,  26PBCM3;  WH- 
son  r.  Xngent.  125  Cal.  280.  57  Pac  1008. 
But,  while  these  essential  reqnirements  of  the 
statute  must  be  shown  to  bare  beei  complied 
with  in  the  ptalntUTs  pleading,  it  is  not  nee- 
essary  tbat  the  lAeading  shoold  arer  tbor 
existence  in  the  ixeeise  terms  or  langnage  of 
the  statate.  It  is  sufficient  tf,  from  a  read- 
ing of  the  complaint  as  a  whole.  It  can  be 
fairly  deduced  that  the  plaintiff  has  con- 
formed to  the  requirements  of  the  statnte 
in  the  resi)ect  that  his  materials  under  his 
agreement  with  tfae_  defendant  were  to  be 
furnished  for  the  designated  structure^  and 
that  snch  materials  were  actually  used  fn  the 
construction  thereof.  Iiooldng  to  the  four 
comers  of  the  plaintifrs  complaint  In  this 
action,  we  think  that  this  deduction  may  be 
fairly  drawn.  Be  alleges  that  on  or  aboot 
the  1st  day  of  Hay.  1919,  be  "entoed  Into 
an  oral  agreement  with  defendant  wherein 
and  whereby  the  said  plaintiff  agreed  to  fur- 
nish certain  building  materials  tac  the  erec- 
tion for  the  defendant  of  certain  bonding 
(describing  them)  upon  the  lands  and  prem- 
ises hereinafter  described."  He  farther  al- 
leges: 

"That  said  bnildings  hare  been  completed 
ander  said  eontract  and  aH  the  materials  agreed 
to  be  famished  by  plaintiff  hare  been  famish- 
ed and  said  contract  has  npon  the  part  of 
plaintiff  been  fully  kept  and  performed." 

He  then  alleges: 

"miat  tbe  lands  npon  which  said  buildtDgs 
were  so  erected  nnder  said  eontnwt  are  sit- 
uate," etc.  (here  follows  deaetiption) ;  "that 
at  the  date  of  said  contract  mentioned  shore 
and  at  the  date  of  the  famishing  of  said  mate- 
rials and  the  performing  of  said  labor  aa  afore- 
said the  said  defendant  Jolley  was  the  owner  of 
the  lands  bereinabore  described;  •  •  •  that 
the  said  buildings  were  erected  thereon,  and 
defendant  knew  that  plaintiff  was  fnrnishing 
materials  aa  hereinbefore  set  forth." 

Finally  be  alleges: 

"That  plaintiff  furnished  said  materials  for 
■aid  buildings  between  the  Ist  day  of  Hay, 
1919,  and  tbe  28tb  day  of  July,  1919,  and  that 
all  of  said  materials  were  furnished  prior  to 
the  completion  of  said  bnildings,  and  that  the 
said  buildings  were  completed  on  or  aboat  the 
1st  day  of  August,  1919." 

We  deem  the  foregoing  allegati<ms  snfll- 
clent,  In  tbe  absence  of  a  special  demurrer 
upon  tbe  ground  of  uncertainty,  to  enable  a 
reasonable  Inference  to  be  drawn  that  the 
materials  In  question  were  agreed  to  be  tm- 
nished  for,  and  were  furnished  for  and  were 
used  In,  the  construction  of  tbe  designated 
structures  upon  the  premises  of  the  defend- 
ant sought  to  be  charged  with  this  lien.  In 
addition  to  the  foregoing  averments  In  the 
body  of  the  complaint,  the  plaintiff's  claim 
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of  lien  was  attached  to  It  as  an  exhibit  and 
expressly  made  a  part  thereof.  In  snch 
claim  of  Uen  It  wag  asserted  that  the  materi- 
als for  the  valne  of  which  said  Uen  was 
sought  were  famished  by  the  claimant  to  the 
owner  of  the  described  premises,  under  an 
agreement  to  supply  the  same  for  the  pur- 
poses of  constructing  and  erecting  a  build- 
ing or  buildings  upon  said  premises,  and  that 
the  claimant  did  furnish  such  materials  "to 
be  used  and  which  were  actually  used  In  the 
construction  of  said  building  or  buildings." 

[3, 4]  The  answer  of  the  defendant  does 
not  deny  that  the  materials  in  question  were 
furnished  or  that  they  were  used  In  the  con- 
struction of  the  buildings  upon  his  premises, 
but  merely  denies  that  the  plaintiff  was  the 
person  who  furnished  the  same,  and  In  that 
behalf  the  defendant  allies  that  the  owner 
or  proprietor  of  the  Grenada  Lumber  Com- 
pany was  not  the  plaintiff,  but  was  one  A. 
Li.  Harlow,  who  was  doing  business  under 
that  name,  and  "that  all  of  the  materials 
furnished  defendant  for  the  erection  of 
buildings  upon  the  property  described  in 
plaintiff's  complaint  were  furnished  by  one 
A.  Ik  Harlow,  all  of  which  plaintiff  well 
knows."  Such  being  the  form  and  content 
of  defendant's  answer,  we  think  that  what- 
ever uncertainty  there  may  hare  been  in  the 
plalntilTs  complaint  in  the  respects  indicat- 
ed in  the  defendant's  present  contention 
was  waived  by  the  defendant's  failure  to 
present  a  special  demurrer  upon  that  ground, 
Rud  we  are  further  of  the  opinion  that  what- 
ever Infirmities  there  may  have  been  in  such 
complaint  in  that  respect  were  eked  out  by 
the  form  and  substance  of  the  defendant's 
nnswer. 

Turning  to  the  authorities  cited  by  the 
appelant  In  support  of  his  contention,  we 
And  that  In  the  case  of  Gohn  t.  Wright,  su- 
pra, upon  whlcb  the  d^endant  chiefly  re- 
lies, there  was  a  special  demurrer  to  the 
complaint  upon  the  ground  of  uncertainty  In 
the  precise  respect  In  which  the  complaint 
herein  is  asserted  to  be  Insufficient,  and  that 
this  court  based  its  decision  upon  the  ground 
that  such  demurrer  should  have  been  sus- 
tained. In  each  of  the  other  cases  cited  by 
the  appellant  upon  this  point  it  was  the  suf- 
ficiency of  the  plaintiff's  proof,  not  of  his 
pleading,  which  was  the  subject  of  review. 
On  the  other  hand,  In  the  case  of  Reed  v. 
Norton,  90  Cal.  590,  26  Pac.  787,  the  eom- 
plalnt  alleged  that— 

"Said  firm  sold  and  delivered  to  said  Nor- 
ton certain  hardware  and  building  material  to 
be  used  In  the  erection  and  construction  of  said 
building  and  affixed  and  attached  thereto." 

This  allegation  was  held  to  be  sufficient 
to  show  that  the  materials  were  used  in  the 
building,  in  the  absence  of  a  special  demur- 
rer. We  conclude  that  there  is  no  merit  in 
the  appellant's  first  contention. 

[I,  t]  This  conclusion  has  application,  al- 
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so.  In  determining  the  appellant's  second  con- 
tention as  to  the  sufficiency  of  the  findings 
to  support  the  judgment  This  appeal,  be- 
ing upon  the  Judgment  roll  alone,  no  ques- 
tion can  arise  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  averments  of  the 
complaint  and  to  justify  the  findings  of  the 
court.  It  Is  a  well-established  principle  that 
whatever  uncertainties  may  exist  In  the  find- 
ings of  the  court  are  to  be  so  resolved,  U 
reasonably  possible,  to  support  the  judgment 
rather  than  to  defeat  it.  Breeze  v.  Brooks, 
97  OoL  72,  31  Pac.  742,  22  L.  R.  A.  257;  War- 
rm  V.  Hopkins,  110  Cal.  606,  42  Pac.  966; 
Krasky  v.  Wollpert,  134  Cal.  338,  66  Pac 
309;  People  v.  MeCue,  150  Oal.  196,  88  Pac. 
899;  Murphy  v.  Stelling,  8  Cal.  App.  702,  97 
Pac.  672. 

[7]  The  findings  in  the  Instant  ciase  follow 
substantially  the  wording  of  the  complaint, 
and,  in  addition  to  so  doing  specifically  find' 
generally  that  all  of  the  allegations  of  said 
complaint  are  true.  Having  determined  that 
the  asserted  defects  in  Eaid  complaint  are  at 
the  most  mere  uncertaintieB,  It  follows,  un- 
der the  foregoing  authorities,  that  such  un- 
certainties are  to  be  resolved,  If  It  Is  fairly 
reasonable  so  to  do,  so  as  to  sustain  the 
judgment.  Applying  this  rule,  we  think  that 
the  Inference  may  be  fairly  drawn  from  snch 
findings  that  the  materials  furnished  by  the 
plalQtiff  to  the  defendant  under  his  agree- 
ment so  to  do  were  used  in  the  construction 
of  the  buildings  upon  the  premises  upon 
which  the  plaintiff  claims  and  is  awarded  a 
lien. 

[8-10]  The  appellant's  final  contention  to 
the  effect  that  the  judgment  is  erroneous  in 
its  imposition  of  said  lien  upon  the  whole  of 
said  defendant's  lands  we  find  to  be  with- 
out merit  The  complaint  alleged  that  the 
whole  of  the  defendant's  described  prem- 
ises were  required  for  the  convenient  use  and 
occupation  of  said  buildings.  The  answer 
admitted  this  averment  by  failing  to  deny 
the  sBma  The  evidence  must  be  presumed 
to  have  fully  supported  this  averment,  even 
if  It  had  not  been  admitted  to  be  true.  The 
findings  expressly  state  that  the  whole  of 
the  described  premises  Is  required  for  the 
use  and  occupation  of  the  buildings  erected 
thereon.  This  state  of  the  record  leaves  no 
room  for  the  application  of  the  cases  of  Tu- 
nis V.  Lakeport,  etc.,  Ass'n,  98  GaL  286,  S3 
Pac.  63,  447,  and  Cowan  v.  Griffith,  108 
C&L  224,  41  Pac.  42,  49  Am.  St  Sep.  82,  dtr 
ed  by  the  appellant  to  the  facts  of  the  case 
at  bar,  since  In  eacb  of  those  cases  the  Su- 
preme Court  had  the  evidence  before  it  and 
held  the  same  insufficient  to  support  the 
judgment 

Judgment  affirmed. 

RICHARDS,  Justice  pro  tem.,  SHAW,  O. 
J.,  I.AWI.OR.  J.,  WILBUR,  J..  WASTES,  J., 
SHURTLKFF,  J.,  and  SLOANE,  J.,  concur. 
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PEOPLE  V.  MORALES.     (Or.  833.) 

(Diatriet  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     Jan.  25, 
1922.) 

1.  Kldnafiplna  i3=95— Robbery  «=324( I)— Evi- 
dence held  to  sustain  eonvietlon  of  kidnapping 
and  robbery. 

Evidence  held  sufficient  to  sustain  convic- 
tion of  kidnapping  and  robbery  of  the  person 
kidnapped. 

2.  Indlotment  and  Information  «=»  129(1)— One 
information  may  charge  kidnapping  and  rol»- 
bery  from  the  person  kidnapped. 

In  view  of  Pen.  Code,  {  964,  providing  that 
an  information  may  charge  two  or  more  differ- 
ent offenses  connected  together  in  their  commis- 
sion, an  information  may  charge  in  two  counts 
kidnapping  and  robbery  from  the  person  kid- 
napped. 

Appeal  from  Superior  Court,  Riverelde 
County;  Hufh  H.  Craig,  Judge. 

Jose  Morales  was  convicted  of  kidnapping 
and  robbery,  and  he  appeals.  Judgment  and 
order  denying  new  trial  affirmed. 

Albert  D.  Tmjillo,  of  San  Bernardino,  for 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Uen.,  for  the  People. 

CONRBT,  P.  J.  By  Information  In  two 
counts  the  defendant  was  accused  of  the 
crime  of  Iddnapping  of  the  person  of  one  Vic- 
toria Analle,  and  also  of  the  crirae  of  robbery 
of  the  sum  of  fSOO  taken  by  the  defendant 
from  said  Victoria  Analle.  Having  been  con- 
victed on  both  counts,  he  was  sentenced  ac- 
cording to  law,  and  it  was  ordered  that  two 
sentences  run  concurrently. 

The  defendant  has  appealed  from  the  Judg- 
ment. It  is  doubtful  whether  the  record 
shows  an  appeal  from  the  order  denying  a 
new  trial,  but  we  shall  assume  that  it  does. 

The  x>olnts  urged  are  that  the  evidence  U 
ln3a£9clent  to  sustain  the  verdict  of  guilty 
of  either  one  of  the  crimes  charged,  and  that 
the  two  counts  are  separate  and  distinct 
charges  and  cannot  as  such  be  made  parts  of 
one  Information. 

[1]  l%ere  is  ample  evidence  to  show  that 
the  defendant  is  guilty  of  both  of  these  of- 
fenses. The  substance  of  the  testimony  is 
to  the  effect  that  the  complaining  witness 
was  an  Ignorant  and  superstitious  woman; 
that  the  defendant  by  force  and  threats  of 
violence  took  her  away  from  her  home,  and 
through  force,  threats,  and  fear  kept  her  for 
several  months;  and  that  on  the  very  first 
day  of  this  period  he,  in  like  manner,  took 
away  from  her,  without  her  consent  and 
against  her  will,  the  sum  of  $300,  which  had 
been  given  to  her  by  her  husband. 

[2]  The  information  may  charge  two  or 
more  different  offenses  connected  together  in 


their  commission,  or  different  statements  of 
the  same  oflCenae.  P«i.  Code,  i  954.  The 
second  count  of  the  information  in  tliis  case 
charges  that  the  alleged  robbery  was  com- 
mitted as  part  of  the  same  transaction  set 
forth  in  the  first  count  The  evidence  shows 
the  truth  of  this  allegation. 
The  Judgment  and  order  are  aiUrmed. 

We  concur:   SHAW,  J.;  JAMEiS,  J. 


PEOPLE  V.  GONZALES.     (Or.  854.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Jan.  SO,  1922.) 

Witnesses  «s3806  —  Aoomed  oaaaot  oompialn 
that  oenrt  compelled  witnaea  for  state  tj  in- 
criminate  herself. 
In  a  prosecution  for  rape,  accused  cannot 

complain  that  the  court  compelled  prosecutrix 

to  testify  although  she  stated  that  her  testimony 

would  incriminate  her. 

Appeal  from  Superior  Court,  Los  Angles 
County;   Rex.  B.  Ooodcell,  Judge. 

Joe  Gonzales  was  convicted  of  rape,  and 
appeals.    Affirmed. 

D.  W.  Bldiards,  of  San  Bernardino,  for 
appellant. 
U.  S.  Webb,  Atty.  Gen.,  for  the  Vweie. 

JAMBS,  J.  Appellant  herein  was  convicted 
of  the  crime  of  rape.  He  appeals  ftom  the 
Judgment  of  Imprisonment.  No  brief  was 
filed  on  behalf  of  appellant,  and  at  the  onl 
argument  but  one  ground  was  urged  in  sup- 
port pf  the  claim  that  a  reversal  of  the  Judg- 
ment should  be  ordered.  It  was  charged  in 
the  information  that  the  act  complained  of 
was  consummated  with  a  girl  of  the  age  of 
14  years.  This  girl  was  called  as  a  witness 
at  the  trial  and,  after  answering  prdimi- 
nary  questions,  made  Objection  to  being  .re- 
qolted  to  narrate  further  facts.  In  answer 
to  a  question  calling  for  such  a  recital  she 
responded,  "Well,  if  I  say  anything,  I  will 
criminate  myself."  Counsel  for  the  defend- 
ant interposed  with  a  request  to  the  court 
that  no  further  questions  be  asked  the  wit- 
ness because  of  her  dlsinclinatioa  to  testify. 
The  trial  Judge,  however,  refused  to  caa- 
cede  that  the  privilege  was  well  claimed  and 
directed  the  witness  to  answer,  whereupon 
she  completed  her  statement  as  to  all  mat- 
ters material  in  support  of  the  charge.  Ap- 
pellant  advances  the  contenticm  that  the  wit- 
ness had  the  right  to  refuse  to  testify,  and 
that,  if  she  was  compelled  against  her  will,  as 
the  record  shows,  to  give  evidence,  error 
was  committed  as  to  which  appellant  has 
the  right  to  complain  here. 

The  point  is  not  well  made.    Conceding  for 
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tbe  pTii-poaes  of  the  argument  that  tbe  court 
Bbonld  have  allowed  the  prlvUege  to  the 
yoong  girl  and  not  have  compelled  her  to 
answer  ^nestlons,  the  error  was  not  an  Arrtv 
OMnmltted  aa  against  the  defendant,  and, 
thwefore,  not  a  matter  about  which  he  may 
oomplaln.  The  testlmoi^  was  relevant  and 
competent  when  glren,  and,  being  so,  it  was 
proper  to  be  considered  by  the  Jury.  Had 
the  witness  stood  npon  her  refusal  to  answor 
and  been  committed  for  contempt  in  conse- 
quence, the  question  as  to  whether  the  court 
bad  ruled  properly  would  be  itreoented  in  a 
proceeding  brough(  to  test  the  validity  of 
the  Imprisonment  Ttiat  matter  would  be 
a  thing  wholly  outside  of  any  question  proper 
to  be  considered  in  defendant's  casa 
Tbe  Judgment  is  affirmed. 

We  concur:   CONRET,  P.  J.;   SHAW,  J. 


POSTER  V.  TRAEGER,  Sheriff,  at  al. 
(Civ.  3817.) 

(District  C!ourt  of  Appeal,   Second    District, 
Division  1.     CaUfomia.     Jan.  30, 

1922.) 

1.  MaadsMHs  <8=34(l)— Writ  wHI  aot  Ismio 
where  thsra  I*  aa  adsqaate  remedy  at  law. 

A  writ  of  mandate  will  not  issue  where 
there  is  a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law,  and,  as  a  gen- 
eral role,  the  right  of  appeal  constitutes  sacb. 
remedy. 

2.  Mandamus  «=>9— Writ  will  not  Issue  whera 
appMcatlon  has  been  denied  by  superior 
court. 

A  writ  of  mandate  will  not  issue  out  of  tbe 
Supreme  Court  or  a  district  court  of  appeal 
when  an  application  for  such  writ  has  been 
denied  by  the  superior  court 

S.  Mandamus  €=99— Petition  for  order  to  show 
cause  held  In  substance  one  for  writ  of  man- 
date. 

A  proceeding  on  a  petition  for  an  order  to 
show  cause  in  the  superior  court,  while  not 
in  the  form  of  an  application  for  a  writ  of  man- 
date, held  to  be  in  substance  and  effect  the 
same  as  an  application  for  mandamus. 

4.  Appeal  and  error  ®=»8I— Judgment  or  order 
to  show  eause  In  dalm  and  dMIvery  held  a 
"iaal  Judgment"  for  tba  purposes  of  ap> 
paal. 

Although  an  order  denying  the  relief  de- 
manded upon  a  petition  for  an  order  to  show 
cause  in  a  proceeding  of  claim  and  delivery 
against  tbe  sheriff  and  another  was  not  one  of 
orders  bentioned  by  Code  of  Civ.  Proc.  §  063, 
it  was  a  "final  judgment"  within  subdiTision  1 
of  that  section,  and  was  in  effect  a  final  judg- 
ment against  the  petitioner  "in  a  collateral  pro- 
ceeding growing  oat  of  the  action,"  and  "is  so 
far  independent  of  the  suit  itself  as  to  be  sub- 
atnntlally  a  final  decree  for  the  purposes  of  an 
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appeal,  altfaon^  there  has  beoi  no  flnal  it- 

ctet  in  the  suit" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

S.  Mandamus  «=94(5)  — la  a  aiaadamBS  pr^ 
•sedlag  held  that  order  was  a  flnal  appaalabia 
Judgmeat. 
In   a   proceeding   for   writ   of   mandamus 
against  a  county  sheriff,  although  the  shetifl 
was  not  a  patty  defendant  in  the  replevin  ac- 
tion in  which  he  came  into  possession  of  the 
goods,  he  was  a  party  to  the  record  so  far  as 
the  collateral  proceeding  on  an  order  to  show 
cause    was    concerned,    since    he    had    been 
brought  in  as  such  a  party  by  such  order,  and 
it  f<^ow8  that  the  order,  being  in  effect  a  final 
judgment  was  entirely  subject  to  remedy  by 
^peal,  and  mandamus  will  not  He. 

Petition  by  Louise  Foster  for  writ  of  maa- 
date  against  William  L  Traeger,  Sheriff  of 
Los  Angeles  County,  and  another,  requiring 
respondents  to  deliver  np  certain  persoaal 
property.     Proceeding  dismissed. 

Kemp  &  caawett  of  Los  Angeles,  and  B.  I>. 
Foster,  of  Bakersfleld,  for  petltioaer. 
Abrahams  &  D'Orr,  fOr  respondents. 

CONRBY,  P.  J.  On  verified  petttlon  lUed 
herein,  an  alternative  writ  of  mandate  was 
issued,  requiring  that  the  respondents  de- 
liver to  the  petitioner  certain  personal  prop- 
erty, to  wit  a  ring  set  with  diamonds,  wbl<fli 
bad  been  taken  into  possession  by  the  sheriff 
by  reason  of  claim  and  delivery  proceedings 
in  an  action  of  replevin,  or  that  respondents 
appear  and  tdiow  cause  wliy  a  peremptory 
writ  should  not  be  granted.  The  respond- 
ents,  together  with  tbe  answer  contained  in 
tlieir  return  to  tbe  alternative  writ,  have 
demurred  to  the  petition  on  the  ground  that 
said  petition  does  not  state  facts  sufficient 
to  entitle  the  petitioner  to  the  relief  demand- 
ed; and  on  the  further  ground  that  it  ap- 
pears from  the  petition  that  a  proceeding  was 
commenced  and  determined  in  the  superior 
court  between  the  parties  hereto  for  tbe  same 
cause,  and  that  judgment  was  made  and  ren- 
dered by  the  superior  court  in  that  proceed- 
ing on  the  2d  day  of  December,  1921. 

The  petition  shows  that  upon  tbe  same 
state  of  facts  relied  upon  by  petitioner  to 
show  her  right  to  possession  of  said  i)ersonal 
property  the  petitioner  did,  in  said  action  of 
replevin,  apply  to  the  superior  court  for  an 
order  directing  tbe  sheriff  to  retake  posses- 
sion of  tbe  property  which  theretofore  he  had 
redelivered  to  the  defendant,  and  deliver  i>os- 
sesslon  thereof  to  the  plaintiff.  An  order  ta 
show  cause  was  Issued,  and  return  made 
thereon  by  the  sheriff  and  the  defendant 
Abrahams.  At  a  hearing  by  the  court  of  the 
said  matter,  the  court  "dismissed  the  same, 
holding  that  it  was  unnecessary  for  the  de- 
fendant to  justlfjr  the  surety  or  sureties  upon 
a  redelivery  bond,  as  required  by  8>«:tiona 
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614  and  SIS  ot  the  Code  of  Civil  Procedure." 
The  redelivery  bond  was  an  undertaking  ex- 
ecuted by  a  surety  corporation. 

[1, 2]  A  writ  of  mandate  will  not  issue 
where  there  is  a  plain,  speedy,  and  adequate 
remedy  in  tbe  ordinary  course  of  law.  As 
a  general  rule,  tbe  right  of  appeal  constitutes 
such  remedy.  A  writ  of  mandate  will  not 
issue  out  of  the  Supreme  Court  or  a  district 
court  of  appeal  twben  an  application  for  such 
vtrlt  has  been  denied  by  the  superior  court 
Knowles  v.  Thompson,  133  Cal.  245,  65  Paa 
408;  Hartigan  v.  Pacific  Gas  &  Elec.  Co.,  38 
CaL  App.  763,  177  Pac.  484. 

[3, 4]  The  proceeding  on  the  petition  for  an 
order  to  show  cause  in  the  superior  court, 
while  not  in  the  form  of  an  application  tor 
a  writ  of  mandate,  was  in  substance  and 
effect  the  same  as  an  application  for  a  writ 
of  mandate.  Although  the  order  of  court 
denying  the  relief  demanded  in  that  proceed- 
ing was  not  one  of  the  orders  mentioned  in 
section  963  of  the  Code  of  Civil  Procedure, 
it  was  a  "final  Judgment"  within,  the  mean- 
ing of  those  words  as  used  in  subdivision  one 
of  that  section.  It  was  in  effect  a  final  Judg- 
ment against  the  petitioner  "in  a  collateral 
proceeding  growing  out  of  the  action — is  so 
far  independent  of  the  suit  itself  as  to  be  sub- 
stantial^ a  final  decree  for  the  purposes  of 
an  appeal,  although  there  has  been  no  final 
decree  in  the  suit."  Anglo-CaUfomlan  Bank 
v.  Superior  Court,  163  Cal.  753,  96  Pac.  803. 

[f]  Although  the  sherifC  was  not  a  party 
defendant  in  the  replevin  action,  he  was  a 
party  to  the  record  so  far  as  the  collateral 
proceeding  on  tbe  order  to  show  cause  was 
concerned,  since  he  had  been  brought  in  as 
sadi  party  by  the  order  to  show  caose.  It 
follows  that  tbe  order,  being  In  effect  a  final 
Judgment  In  that  proceeding,  was  entirely 
subject  to  the  right  of  appeaL  Elliott  v. 
Superior  Ct,  144  Cal.  606,  77  Pac.  1109,  103 
Am.  St.  Bep.  102. 

We  are  of  the  opinion  that  the  demurrer 
to  the  petition  Should  be  sustained.  Since 
the  facts  to  which  we  have  referred  are  ad- 
mitted, it  would  be  useless  to  grant  leave  to 
amend.  It  Is  therefore  ordered  that  the  de- 
murrer be  sustained,  and  the  proceeding  dis- 
missed. 

We  concur:    SHAW,  J.;  JAMES,  J. 


CARTER  V.  GARETSON    (GARETSON,   la. 
tervener.    (Civ.  4146.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jan.  20,  1922.  Hearing 
Denied  by  Supreme  Court  March  20,  1922.) 

I.  Attaobnent  «=9280— Third  party  oaa  lnter> 
veae  to  claim  attaohed  property. 
A  third  party  who  has  no  interest  in  the 
action  between  plaintifi  and  defendant,  in  which 


property  was  attached  as  the  property  of  de- 
fendant, can  Intervene  in  sneh  action  to  daim 
the  attached  property. 

2.  Appeal  and  error  «sslOI  1(1)— Fiadlngs  oa 
oonflletlog  evideaoe  sapperted  by  ovldoaee 
not  dlstarbfld. 

Findings  that  the  intervener  was  the  owner 
of  the  attached  property  baaed  on  evidence 
which,  though  conflicting,  was  sufficient  to  sup- 
port them,  cannot  be  disturbed  on  appeaL 

3.  Vendor  antf  pnrohasar  «=>266(8)— Collator, 
al  security  for  purobaao-aoney  note  pr^ 
dudea  vendor's  Ilea. 

Under  Civ.  Code,  |  3046,  giving  a  vendor 
a  lien  upon  real  property  for  the  balance  of 
the  purchase  money  unpaid  and  unsecured,  does 
not  entitle  the  vendor  to  a  lien  where  the  note 
for  the  balance  of  the  purchase  money  was  se- 
cured by  a  pledge  of  corporate  stock,  even 
though  the  pledged  stock  eventually  proved  to 
be  worthless. 

Appeal  from  Superior  Oourt,  Imperial 
County ;  Phil  D.  Swing,  Judge. 

Action  by  George  A.  Carter  against  Bay  A. 
Garetson,  In  which  Josephine  Garetson  in- 
tervened, claiming  the  property  attacbed. 
Judgment  for  plaintiff  against  the  defend- 
ant and  for  tbe  intervener  as  to  the  attached 
property,  and  the  plaintiff  appeals.    Affirmed. 

0.  L.  Brown,  of  El  Centre,  for  appellant. 
J.  T.  Reed,  of  Calexico,  for  respondent  and 
Intervener. 

BICHABDS,  J.  The  plaintiff  In  this  ac- 
tion brought  suit  against  the  defendant,  Ray 
A.  Garetson,  to  recover  upon  a  promissory 
note  for  tbe  sum  of  ^,500  together  with  in- 
terest and  counsel  fees,  and  in  said  action 
caused  an  attachment  to  be  Issued  and  levied 
upon  said  real  estate.  The  defendant  ap- 
peared and  answered,  admitting  all  of  the 
allegations  of  tbe  comi^lnt  except  the  allega- 
tion with  respect  to  counsel  fees,  the  demand 
for  which  the  defendant  in  his  said  answer 
asserted  to  be  exorbitant.  Thereafter  Jo- 
sephine Garetson,  the  wife  of  said  defendant, 
filed,  by  leave  of  court,  a  complaint  in  inter- 
ventdon,  wherein  she  alleged  that  she  was  the 
owner  of  the  real  estate  upon  which  said 
attachment  had  been  levied,  and  that  same 
was  her  sole  and  separate  property  and  es- 
tate, and  further  alleged  that  prior  to  said 
attachment  she  had  filed  a  declaration  ot 
homestead  upon  said  property  by  virtue  of 
which  it  had  been  exempted  tram  attachment 
and  execution  under  the  laws  of  the  state  of 
California.  To  this  complaint  in  interven- 
tion the  plaintiff  in  the  action  filed  an  an- 
swer wherein  he  denied  that  the  said  proper- 
ty so  attached,  or  any  portion  thereof,  was 
the  sole  or  separate  property  ot  the  interven- 
er, but  alleged  that  at  all  times  it  was  the 
community  property  of  defendant  and  inter- 
vener, and  further  denied  Qiat  by  virtue  of 
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the  flUng  of  said  or  any  dedaratloD  of  bome- 
atead  tbe  said  property  was  exempt  The 
cause  went  to  trial  upon  the  issues  as  thus 
presented,  whereupon  tbe  evidence  deTel(^)ed 
substantially  the  following  facts: 

The  defendant  and  the  intervener  inter- 
married in  the  year  1912,  at  which  time  the 
fatber  of  the  intervener  had  caused  to  be  ex- 
ecuted and  delivered  to  herself  and  her  hus- 
band a  deed  to  said  property  in  the  city  of 
San  Diego  as  a  wedding  gift,  which  property 
they  had  continued  to  own  until  some  time 
in  the  early  part  of  the  year  1917  when  they 
met  the  plaintiff,  who  at  the  time  was  the 
owner  of  an  interest  under  tbe  desert  land 
act  in  the  property  in  question  in  the  pres- 
ent action.  Negotiations  began  between  the 
plaintiff  and  tbe  defendant  and  his  wifOi 
the  intervener,  for  an  exchange  of  proper- 
ties, by  tbe  terms  of  which  tbe  latter  were 
to  conv^  to  the  former  their  San  Diego 
holdings  in  retnm  for  such  a  relinquishment 
by  tbe  plaintiff  of  his  said  desert  land  entry 
as  would  enable  a  new  filing  to  be  made 
thereon  under  said  act  Tbe  intervener  tes- 
tified that  at  the  time  sudi  negotiations  were 
pending  an  oral  agreement  had  been  entered 
Into  betweoi  her  husband  and  harself  to  the 
effect  that  in  consideration  of  her  consenting 
to  convey  her  interest  in  the  San  Diego  prop- 
erty to  the  plaintiff  she  was  to  have  and  re- 
ceive tbe  plaintiff's  relinquishment  to  the  Im- 
pwlal  county  lands  transferred  to  her,  and 
that  she  was  to  have  the  right  to  make  the 
entry  upon  tbe  said  lands  under  the  desert 
land  act  in  ber  own  name  and  was  to  be  oi- 
tltled  to  have  the  patent  thereto  issued  to  her 
and  was  to  have  and  hold  the  title  to  said 
lands  as  her  sole  and  separate  property  and 
estate.  She  also  testified  that  this  oral 
agreement  between  her  husband  and  herself 
was  fully  carried  into  effect,  and  that  in  con- 
sequence thereof  she  had  become  tbe  patentee 
and  owner  of  said  lands  as  her  separate 
property  and  had  ever  since  held  and  owned 
the  same  as  sucb.  The  intervener's  husband 
also  testified  to  the  same  state  of  facts  and 
also  testified  tbat  at  the  time  of  the  transac- 
tion with  the  plaintiff  it  was  agreed  as  be- 
tween himself  and  the  said  plaintiff  tbat  be 
should  execute  to  tbe  latter  bis  promissory 
note  for  the  sum  of  $3,500  as  a  portion  of 
the  pnrdiase  price  of.  tbe  plaintiff's  interest 
In  said  desert  land  entry,  which  note  was  to 
be  secured  by  certain  corporate  stoc^,  that 
he  bad  executed  said  note  with  such  security, 
but  had  been  imable  to  pay  the  same,  and 
tbat  it  was  tbe  note  upon  which  this  suit  had 
been  brought  The  plaintiff  on  bis  part  tes- 
tified that  he  had  no  knowledge  or  part  in 
the  alleged  oral  agreement  as  to  the  title  to 
be  acquired  by  ber  as  separate  property  to 
the  Imperial  county  land,  and  supposed  that 
die  title  to  said  lands  would  be  taik&a  in  de- 
fendant's name,  and  tbat  later  be  would  be 
given  a  mortgage  as  security  for  the  balance 


of  its  purchase  price  as  represented  In  said 
note,  which  mortgage,  however,  bad  never 
been  given.  Upon  the  testimony  of  the  re- 
spective parties  as  thus  presented  tbe  court 
filed  its  findings  of  fact  and  conclusions  of 
law  wherein  it  foimd  as  to  the  plaintiff's 
cause  of  action  against  the  defendant  upon 
said  promissory  note  that  the  plaintiff  was 
entitled  to  Judgment  against  said  defendant 
for  the  full  amount  due  thereon  with  inter- 
est and  counsel  fees  but  as  to  tbe  intervener's 
cause  of  action  as  embraced  in  ber  complaint 
in  intervention  she  was  entitled  to  judgment 
that  she  was  the  owner  of  the  property  de" 
scribed  therein  as  her  sole  and  separate  es- 
tate free  and  clear  of  said  attachment  lien. 
In  so  finding  the  trial  court  sustained  the 
oral  agreement  between  defendant  and  inter- 
vener as  having  been  entered  into  and  fully 
executed  In  good  faith  on  the  part  of  said  in- 
tervener and  without  any  intent  on  her  part 
or  on  tbe  part  of  said  defendant  to  binder, 
delay,  or  defraud  latter's  creditors.  Tbe 
court  also  found  that  the  homestead  referred 
to  in  the  intervener's  complalat  in  interven- 
tion had  been  duly  filed  for  record,  and  that 
all  of  the  allegations  of  the  complaint  in  in- 
tervention in  respect  to  the  same  were  true. 
Judgment  was  Accordingly  entered  in  tbe  in- 
tervener's favor  upon  her  complaint  in  inter- 
vention, and  from  sucb  Judgment  the  plain- 
tiff has  prosecuted  this  appeal. 

[1]  The  first  contention  of  the  appellant 
here  is  that  the  trial  court  was  In  error  in 
permitting  Josephine  Garetson  to  file  ber 
complaint  in  intervention  in  this  action  for 
the  reason  that  a  claimant  to  property  which 
has  been  attached  in  an  actimi  between  two 
other  x)ersons  to  recover  qpon  an  indebted- 
ness, in  which  action  the  claimant  of  th4 
property  attached  has  no  Interest,  has,  under 
tbe  provisions  of  the  Code  of  Civil  Procedure 
of  this  state  relating  to  intervention,  no  right 
to  Intervene.  The  appellant  with  a  fairness 
which  is  quite  unusual,  has  dted  tbe  court  to 
a  long  line  of  cases  in  this  and  other  Juris- 
dictitms  uidiolding  tbe  right  6t  a  third  party 
to  intervene  in  an  action  wherein  tbe  title  to 
property  of  wbi(!h  be  claims  to  be  the  owner 
is  in  danger  of  being  injuriously  affected  by 
the  proceedings  in  said  action ;  the  purpose 
of  bis  intervention  being  that  of  preventing 
a  cloud  upon  bis  title  to  said  property.  Tbe 
cases  referred  to  and  conmiented  upon  by  tbe 
appellant  are  Horn  v.  Volcano  Water  Co.,  18 
Cat  62,  73  Am.  Dec.  669 ;  Speyer  v.  Ihmels, 
21  Cal.  281,  81  Am.  Dec.  167 ;  Coffey  v.  Green- 
field, 65Cal.  382;  Kimball  v.  Richardson,  111 
Cal.  386,  43  Paa  1111;  and  Dennis  v.  Kolm, 
131  Cal.  91,  63  Pac  141.  The  distinction 
wbiCb  tlie  appellant  seeks  to  draw  between 
the  foregoing  cases  and  the  case  at  bar  is 
that  in  each  of  tbe  earlier  of  such  cases  the 
action  was  one  directly  involving  the  proper- 
ty of  which  the  intervener  claimed  to  be  the 
owner.    The  language  of  the  court  in  sucb 
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..v.  .».'>«,'«  vV.<<f« lK«t,  however,  preserve  this 
..  .^-w,  \\tt()«>  In  the  last  case  above  dt- 
!  .  vvv-^i^.*  stwm  to  have  been  entirely  lost, 
'  v>  i¥t»  vt^trt  In  that  case  held  that  a 
.uv  'Akkt  ivf  a  gum  of  money  which  had  been 
.4U<tv-t»«M  In  an  action  to  which  she  was  not 
*  »»*«"ty  had  a  right  to  Intervene  for  the  pur- 
jnvs»>  of  protecting  her  Interest  In  said  fund 
uSMtnat  attachment.  Dennis  ▼.  Kolm,  supra. 
In  80  deciding  the  court  refers  to  the  cases 
decided  by  the  courts  of  Louisiana  applying 
the  right  of  intervention  as  given  by  the  Code 
of  Procedure  of  that  state,  from  which  the 
provisions  of  our  own  Code  relating  to  In- 
tervention were  substantially  taken,  in  which 
cases  the  right  of  a  party  whose  property 
has  been  seized  or  attadied  in  a  suit  between 
other  parties  to  Intervene  for  the  protection 
of  his  interest  In  said  property  as  against 
such  attachment  has  been  uniformly  upheld. 
Yale  V.  Hoopes,  16  La.  Ann.  3H;  Letchford 
V.  Jacobs,  17  La.  Ann.  79 ;  Field  v.  Harrison, 
20  La.  Ann.  411.  In  line  with  these  author- 
ities It  appears  that  In  those  states  whose 
statutes  upon  the  subject  of  intervention  have 
embodied  the  provisions  of  the  Code  of  Civil 
Procedure  of  California  the  same  rule  has 
been  applied.  In  the  case  of  Moreland  ▼. 
Monarch  M.  ft  M.  Co.,  55  Mont  419,  178  Pac. 
176,  It  was  decided,  after  a  very  full  review 
of  the  decisions  of  the  courts  of  California 
and  other  states  upon  the  subject,  that  the 
owner  of  itroperty  attached  in  an  action  for 
debt  between  two  other  parties  had  a  right 
to  intervene  In  defense  of  his  property 
against  such  attachment  The  same  rule  has 
been  enunciated  by  the  courts  of  Idaho,  Utah, 
and  Washington.  Potlatch  L.  Co.  v.  Bonkd, 
16  Idaho,  182.  101  Pac.  398,  23  L^  R.  A.  (N. 
S.)  536,  18  Ann.  Gas.  591 ;  Houston,  etc..  Go. 
V.  Hediler,  44  Utah,  64,  138  Pac  1159;  Lan- 
gert  T.  Brown,  S  Wash.  T.  102.  IS  Pac.  704:  { 
2  BuUng  Case  Law.  p.  880,  i  94.  This  being 
the  state  of  the  law,  we  find  no  merit  in  the 
appellant's  said  contention. 

[2]  The  next  contentiut  of  the  appellant  is 
that  the  evidence  was  insufficient  to  estah- 
Uah  the  intervaier's  ri^t  to  the  property  in 
question  as  her  separate  propo-ty ;  but  as  to 
those  points  the  evidence  touching  the  trans- 
action between  her  husband  and  herself  and 
also  belwcen  the  said  parties  and  the  appel- 
lant herein  as  above  set  forth,  though  con- 
flioting,  was,  w»  think,  amply  sufficient  to 
JustUJr  the  findings  of  the  court  in  the  inter- 
raper's  favor.  We  may  not.  therefore,  inter- 
fere with  a  JudgmMt  based  upon  such  find- 
ings. It  Is  to  be  noted  in  this  case  that  the 
pl.>iintiff.  though  fully  advised  by  the  inter- 
recer's  complaint  in  intervention,  and  titough 
ff.'.ly  informed,  as  he  must  have  beoi.  of  the 
souive  and  foimdation  of  tlie  inmrecer^ 
said  claim  of  separate  ownership  to  said 
prxH^erty.  not  only  made  no  attack  upon  said 


claim  or  its  source  in  his  answer  to  said  com- 
plaint in  Intervention  upon  the  ground  a< 
fraud,  but  presented  no  evidence  in  siq>poit 
of  said  ground  other  than  that  attempted  to 
be  adduced  by  him  in  the  course  of  ctogb- 
examination  of  the  adverse  parties.  Sodi 
examination  did  not  develop  sufficient  facts 
to  support  such  a  claim  even  if  the  state  of 
the  pleading  had  permitted  its  assertion. 
The  court  did,  however,  make  a  finding  which 
was  adv«-se  to  the  plaintiff  and  which  we 
think  was  fully  sustained  by  the  evidence  in 
the  case. 

[8]  Finally  the  appellant  contends  that, 
his  action  being  for  the  recovery  of  a  portion 
of  the  purchase  price  of  the  premises  In 
question,  as  evidenced  by  the  promissory  note 
sued  upon,  he  was  entitled  to  have  the  pri- 
ority of  his  vendor's  Hen  established  as  supe- 
rior both  to  the  lnt»vener*s  dalm  of  sepa- 
rate ownership  of  said  property  and  also  as 
superior  to  the  homestead  attempted  to  be 
created  by  her  therein.  The  d.Ifflcnlty  with 
this  contention  on  the  part  of  the  appellant 
is  that  a  vendor's  lien  upon  real  property  un- 
der section  3046  of  the  Civil  Code  can  «Hily 
persist  "for  so  much  of  the  price  as  remains 
unpaid  and  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer."  The  un- 
disputed evidence  in  this  case  shows  that  tiie 
defendant's  promissory  note  for  the  balance 
of  the  purchase  price  of  the  property  in  qoeB- 
tion  was  secured  by  certain  cliares  of  stock 
of  a  corx>oration.  The  partial  inadeqtmcy  or 
final  worthlessness  of  sudi  secorily  cannot 
militate  against  the  fact  that  the  acceptance 
and  receipt  of  it  by  the  plaintiff  worked  a 
waiver  of  his  vendor's  Men.  Jones  t.  Allert, 
161  Cal.  234,  118  Pac.  794. 

For  the  foregoing  reasons,  tlte  Judgm«it  is 
affirmed. 

We  concur:  TXLEB,  P.  J.;  EIIRBI- 
GAN,  J, 


SANTIKIAN  V.  WEAKLEY.    (CW.  9984.) 

(District  Court  of  Appeal,  First  District.  Di- 
vision 1,  California.  Jan.  25.  1922.  Beliear- 
ing  Denied  Feb.  24,  1922.  Hearing  Denied 
by  Supreme  Court  March  23,  1922.) 

VsMer  aid  Mn<i*Mr  «s>33&— Parotasar  eaa- 
amt   rsowfW    iaposit  •■   axercMai    aytlsa 
which  vaaiar  Is  wUUai  t*  yaffsra. 
Where  a  pardiaser  elected  t»  exezoae  sb 
option  and  made  the  initial  pajment.  and  re- 
quested the  contract  to  be  made  to  Mmaelf  and 
another,    which    r«<iiiest   ma    eomi^Bed   with, 
the  owner  being  ready  and  wHting  to  perfem. 
bat   the   other  pnrdiaser  lefuaed   ts   ezeeate 
the  contract  of  purchase,  tlie  poitteaer  eaaid 
not  recoTcr  Ua  payment. 

Appeal  from  SopcriM'  Court,  Fresno  Cdbb- 
ty;   D.  A.  Gashin.  Judge. 


^sPar  otb«r  c&s«s  •••  • 
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Action  by  George  SantfUan  against  J.  B. 
Weakley  for  money  had  and  recelred.  Judg- 
ment for  defendant,  and  idalntlff  appeals. 
Affirmed. 

6.  L.  Aynesworth  and  li.  N.  Barber,  both 
of  Fresno,  for  appellant 

Everts,  Ewlng  &  Wild  and  J.  B.  Fltcb,  aU 
of  Fresno,  for  respondent. 

RICHARDS,  J.  This  appeal  to  by  the 
iHalntlff  from  a  Judgment  In  favor  of  the 
defendant  In  an  action  for  money  bad  and 
received.    The  facts  of  the  case  are  these: 

During  the  year  1920  J,  B.  Weakley,  the 
defendant  herein,  was  the  owner  of  a  tract 
of  land  In  the  oounty  of  Madera.  The  plain- 
tiff, H.  K.  Santiklan  and  his  father,  Z.  H. 
Santlklan,  were  desirous  of  purchasing  said 
land,  and,  being  so,  requested  one  Paul  F. 
David,  a  real  estate  agent,  to  go  to  said 
Weakly  and  procure  from  him  a  written 
option  or  privilege  to  make  a  sale  of  said 
lands  upon  the  terms  set  forth  therein. 
Among  the  i»<oTisionB  in  the  writing  whidi 
said  David  thns  procured  were  the  following: 

'TThe  purchase  price  of  said  property  is  $50,- 
000.00,  payable:  $10,000.00  cash  at  the  time 
the  contract  of  sale  herein  provided  for  is 
made;  f6,00a00  one  year  after  tliat  date; 
5,000.00  two  years  after  that  data;  »,000i00 
three  years  after  that  date;  one-haS  of.  the  re- 
mainder four  years  after  that  date,  and  the 
balance  five  years  after  the  date  of  said  con- 
twrt.    •    •    • 

'Vf  this  option  be  exerdaed,  a  deposit  of 
$1,000.00  sliaU  be  paid  to  the  flret  party,  and 
he  aiutU  be  notified  of  the  aeceptanee  of  thii 
option  at  that  time. 

'The  first  party  agrees  to  obtain  an  abstract 
or  certificate  of  title,  continued  to  date,  and 
snbmit  the  same  to  the  purchaser  for  examina- 
tion; also  prepare  an  agreement  of  sale  in  the 
full  and  nsnal  form  customarily  used  by  his 
attorney,  containing  the  terms  of  the  sale  here- 
in mentioned,  and  general  provisions  in  addition 
thereto.    •     •     • 

"If  this  option  be  not  exercised  on  or  before 
the  19tb  day  of  June,  1020,  then  the  right  of 
the  second  party  hereunder  shall  cease,  de- 
termine, and  end  and  this  agreement  shall  be  of 
no  further  force  or  effect. 

"This  agreement  shall  and  does  bind  the  par- 
ties hereto,  their  heirs,  executors,  administra- 
tors, and  assigns,  and  time  is  of  the  essence 
hereof." 

There  was  a  further  provision  in  said 
writing  wherein  it  was  recited  that  a  certain 
Japanese  tenant  was  occupying  the  premises 
under  an  agreement  by  which  be  was  to  care 
for  the  same  for  the  year  1920,  which 
agreement  he  was  to  be  permitted  to  carry 
out  and  for  whi^  he  was  to  be  paid  biweek- 
ly. Upon  the  day  uiton  which  David  pro- 
cured this  writing  and  Immediately  thereaft- 
er the  Santikians,  father  and  son,  went  to 
the  law  office  of  Mr.  F.  E.  Cook  in  Fresno, 
who  was  Weakley's  attorney  and  agent,  and 
there  met  Weakley,  to  whom  they  stated  that 


they  were  tSie  persons  tot  whose  benefit  said 
writing  had  been  procured,  and  that  they  de- 
sired to  ezerctoe  the  right  therein  given  to 
become  the  purchasers  of  said  property  ac- 
cording to  the  terms  therein  contained;  and 
thereupon  the  plaintiff  herein  paid  to  the 
defendant,  and  the  latter  received,  the  sum 
of  $1,000  as  provided  in  said  writing.  Some 
effort  was  made  at  the  time  on  the  part  of 
the  Santikians  to  procure  certain  modifica- 
tions of  the  terms  of  sale,  but,  this  being  In- 
effectuai,  they  accepted  the  terms  thereof 
with  the  proviso  that  the  name  of  Mrs.  Z.  H. 
Santiklan  should  be  included  with  their 
names  as  the  purchasers  of  the  property. 
The  parties  then  separated  and  the  defend- 
ant proceeded  to  perform  the  portions  of  said 
writing  which  were  by  him  to  be  performed. 
These  required  him  to  furnish  an  abstract 
of  the  property  and  to  prepare  an  agree- 
ment of  sale  In  accordance  with  the  terms  of 
said  writing.  These,  when  completed,  were 
submitted  to  the  attorney  for  the  Santikians, 
who  suggested  certain  slight  changes  in  the 
agreement  of  sale,  which  being  made,  the 
document  was  signed  by  Weakley  and  his 
wife  and  by  the  Santikians,  father  and  son, 
and  was  given  to  them  to  procure  the  signa- 
ture of  Mrs.  Santlklan.  It  appears,  however, 
that  Oeorge  Santilrian,  and  probably  also  his 
father,  had  changed  their  minds  about  going 
on  with  the  transaction,  since,  when  George 
Santiklan  presented  the  document  for  his 
mother's  signature,  he  told  her  that  the 
Japanese  tenant  upon  the  property  was  not 
going  to  carry  out  his  agreement  as  to  the 
proper  care  of  the  premises.  This  was  ad- 
mittedly a  misrepresentation,  but  upon  hear- 
ing It  Mrs.  Santlklan  refused  to  sign  the 
agreement,  whereupon  the  Santikians,  father 
and  son,  who  had  already  signed  the  same, 
took  no  further  steps  to  carry  into  effect  the 
purchase  of  said  premises,  but  presently  de- 
manded the  repayment  of  the  $1,000  which 
George  Santlklan  bad  paid  to  the  defendant 
at  the  time  of  the  exercise  of  the  option  or 
privilege  to  become  the  purchasers  of  the 
property.  This  demand  being  refused,  the 
present  action  was  instituted  for  the  recov- 
ery of  said  sum.  Upon  the  trial  of  the  cause 
the  court  upon  the  foregoing  facts  gave  Its 
Judgment  for  the  defendant,  from  whicfai 
Judgment  the  plaintiff  has  prosecuted  this 
appeaL 

The  sole  contention  vvhich  the  appellant 
makes  here  is  that  since^  as  he  claims,  the 
minds  of  the  parties  did  not  meet  in  an  ex- 
ecuted agreement  of  sale  of  the  premises  in 
question,  he  Is  entitled  to  recover  back  the 
money  which  he  had  paid.  In  making  this 
contention  the  appellant  argues  that  It  is 
entirely  immaterial  for  what  reason  or  upon 
what  representation,  true  or  false,  the  agree- 
ment of  sale  was  refused  signature  by  Mrs. 
Santiklan,  one  of  the  parties  thereto,  by  rea- 
son of  which  the  negotiations  for  the  pur- 
chase of  the  property  fell  through.     It  is 
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enongh.  aocordins  to  tbe  apiDellant's  conten- 
tion, that  tbe  said  agreement  of  sale  was 
never  executed.  We  are  Inclined  to  agree 
with  tbe  appellant  tbat  tbe  reason  assigned 
(or  tbe  refusal  of  bis  mother  to  execute  said 
document  and  tbe  consequent  faUure  of  him- 
self and  his  father  to  complete  the  transac- 
tion for  the  purchase  of  the  property  Is  quite 
Immaterial  to  the  questions  raised  upon  this 
appeal ;  but  it  does  not  therefore  follow  that 
the  appellant  is  entitled  to  a  return  of  the 
money  for  which  this  action  was  brought. 
Tbe  difficulty  with  tbe  appellant's  case  con- 
sists in  bis  misconception  of  tbe  nature  of 
tbe  transaction,  in  the  course  of  which  be 
paid  the  defendant  the  sum  of  money  which 
be  now  seeks  to  recover.  Such  money  was 
not  paid  in  the  course  of  an  Inchoate  nego- 
tiation for  tbe  purchase  of  defendant's  prop- 
erty which  failed  of  fruition  by  reason  of  tbe 
fact  that  tbe  agreement  of  sale  was  never 
executed.  Such  payment  was  made  in  the 
course  of  another  transaction  and  in  accord- 
ance with  the  terms  of  another  agreement 
which  was  executed  by  both  parties,  and 
which  the  defendant  upon  his  part  has  thus 
far  fully  i)erformed.  Tbe  terms  of  that 
agreement  are  to  be  found  in  the  written  op- 
tion or  privilege  which  Paul  David  procured 
from  tbe  defendant  as  the  agent  of  and  on 
behalf  of  tbe  plaintiff  herein.  By  tbe  terms 
of  that  writing  the  SantUdans,  as  tbe  prin- 
cipals In  interest  therein,  standing  behind 
said  David,  could  demand  tbe  right  to  be- 
come tbe  purchasers  of  the  defendant's  prop- 
erty upon  certain  conditions  as  set  forth  ex- 
pressly therein.  One  of  these  conditions  was 
tbe  payment  to  tbe  defendant  of  the  sum  of 
fl.OOO  at  the  time  of  the  exercise  of  tbe  (^ 
tlon  or  privilege  of  becoming  tbe  purchasers 
of  said  property.  Upon  tbe  payment  of  said 
sum  within  the  time  limited  for  the  exercise 
of  said  option  the  status  of  the  parties  be- 
came fixed.  The  Santikians  gained  tbe  right 
to  purchase  said  property  upon  tbe  terms  ex< 
pressed  in  Bald  writing.  Tbe  defendant  be- 
came bound  to  perform  tbe  terms  thereof  to 
be  by  hi  m  performed.  These  were  to  procure 
and  submit  an  abstract  or  certificate  of  title 
to  said  property:  to  prepare  a  contract  of 
sale  in  accordance  with  tbe  terms  of  said 
writing ;  to  accept  the  purchase  price  of  the 
premises  in  Installments  and  at  the  time 
specified  in  said  writing;  and  to  convey  tbe 
premises  described  therein  to  tbe  purchaser 
thereof  according  to  tbe  terms  of  said  writ- 
ing. Had  tbe  defendant  on  bis  part  and 
after  tbe  acceptance  of  said  money  failed  or 
refused  to  do  tbe  acts  required  to  be  done  by 
him  under  the  terms  of  said  writing  or  fail- 
ed or  refused  otherwise  to  comply  with  tbe 
provisions  thereof,  tbe  Santikians  unques- 
tionably wonld  have  had  the  right  to  compel 


such  pertbnnanoe  or  to  recover  damages  for 

such  breach.  It  Is  admitted,  however,  that 
the  defendant  fully  performed  the  immediate 
acts  required  to  be  done  by  him  by  virtue  ot 
said  writing  in  the  way  of  causing  to  be  pre- 
pared  and  submitted  an  abstract  or  certifl- 
cate  of  title  to  the  said  premises,  sbowins 
him  to  be  tbe  owner  thereof,  and  also  in  tbe 
way  of  baving  prepared  and  submitted  an 
agreement  of  sale  embodying  the  -  terms  ot 
said  writing,  and  it  Is  also  admitted  that  tbe 
defendant  has  at  all  time  stood  ready,  will- 
ing, and  able  to  go  on  with  tbe  i)erformance 
of  every  portion  of  said  agreemait  to  be  by 
him  perfontaed.  The  plaintiff,  on  tbe  other 
hand,  has  admittedly  failed  and  refused  to 
perform  bis  part  of  said  agreement,  giving 
as  tbe  sole  reason  therefor  the  refusal  of  his 
mother  to  sign  the  agreement  of  sale.  Wa 
have  therefore  before  us,  not  the  case  of  an 
uncompleted  negotiation  for  the  purchase 
and  ^le  of  real  estate  In  the  course  of  wbicdi 
a  deposit  was  made,  and  in  which  tbe  minds 
of  tbe  parties  never  met,  Id  which  event 
plaintiff  upon  the  authority  of  the  cases  cited 
by  him  would  be  entitled  to  a  return  of  bis 
deposit;  bttt  we  have  before  us  a  transac- 
tion in  which  the  plaintiff  and  his  people  ex- 
ercised a  certain  optlcm  and  privilege  to 
become  the  purchasers  of  certain  premises 
upon  certain  terms  and  conditions  as  stat- 
ed tberdn,  one  of  which  was  that  be  should 
pay  to  tbe  defendant  tbe  sum  of  $1,000. 
upon  payment  of  whldi  he  gained  the  ri|^t 
to  purchase  and  bound  the  plaintiff  by  de 
obligation  to  sell  tbe  premises  in  question. 
Tbe  right  which  he  thus  gained  he  baa  re- 
fused to  exercise.  Tbe  obligation  wbidi 
he  thus  Imposed  upon  tbe  defendant  has 
by  the  latter  been  fully  performed.  This 
being  tbe  position  of  the  respective  parties, 
it  is  dear  that  under  the  antboritiea  tbe 
plaintiff  has  no  ri{^t  to  tbe  recovery  of  tbe 
money  which  he  paid  upon  an  agreement 
which  the  defendant  has  kept,  but  whldi  the 
plaintiff  himself  has  failed  and  refosed  to 
perform.  Bradford  v.  Parkburst,  96  CaL 
102,  80  Pac.  U0«,  81  Am.  St.  Bep.  189;  Qlock 
V.  Howard,  etc.,  Co.,  123  CaL  1,  65  Pac.  713, 
43  L.  B.  A.  199,  69  Am.  St  R^.  17;  Ftdirim 
V.  Meyers,  9  CaL  Ak>.  81,  98  Pac.  6B;  Bay- 
field V.  Van  Meter,  120  CaL  416,  62  Pac:  066; 
Dennis  v.  Strassburger,  89  Cal.  683,  28  Pae. 
1070.  The  cases  dted  by  the  appellant,  while 
sound  law  as  to  the  state  of  facts  to  which 
they  relate,  have  no  ap^lcation  to  tbe  sit- 
uation arising  out  of  the  fiicts  of  tbe  case  t 
bar. 
Judgment  affirmed. 

We   concur:     TTLEB,    P.   J.;    KBBRl- 
OAN.  3. 
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WAQNER  V.  RUPPE  at  al.     (Civ.  4iS0.) 

(District  C!«art  of  Appeal,  First  District,  Divi- 
sion 1.  Califoniia.  Jan.  10,  1922.  Rehear- 
ing Denied  Feb.  17,  1922.  Hearing  Denied 
bj  Supreme  Conrt  March  20, 1922.) 

1.  Pleading  «=a427— Objeotlon  set-off  wu  not 
pleaded  as  such  Is  waived  by  failure  to  ob]ecrt 

The  objection  that  defendant  did  not  plead 
his  claim  against  plaintiff  in  the  form  of  a  set- 
off or  counterclaim  is  >iraiTed,  where  it  was 
not  made  either  b;  demnrrer  or  by  objection 
to  the  proof  of  the  items. 

2.  Pleading  «s»  138— Averments  denying  Issue 
of  performanoe  by  pialntiff  need  not  bo  ex- 
pressly pleaded  as  set-off. 

In  an  action  by  a  contractor  to  foredoae 
a  mechanic's  lieu,  where  plaintiff  pleaded  per- 
formance of  his  contract,  an  answer,  alleging 
several  particulars  in  which  plaintiff  failed  to 
perform  his  contract  as  agreed,  goes  directly 
to  the  issue  of  performance  which  plaintiff  had 
tendered,  and  need  not  be  separately  pleaded  as 
•  set-off  or  counterclaim  to  entitle  defendant 
to  a  reduction  of  plaintiff's  recovery  by  tiie 
amonnt  he  wtm  damaged  by  plaintiiFs  defanlte. 

3.  Appeal  and  error  4=»l97(7)-sluifgnient  not 
reversed  for  evIAenoe  o«tslde  strict  Issoee 
admitted  without  objaotlon. 

In  an  action  to  foreclose  b  mechanic's 
U«n  for  Ihe  contractor's  percentage  of  the  total 
cost  of  the  building,  where  the  answer  did  not 
expressly  deny  the  co^t  of  the  building  as  al- 
leged by  plaintiff,  bnt  evidence  as  to  such  cost 
was  admitted  on  behalf  of  both  parties  without 
objection,  a  judgment,  supported  by  evidence 
finding  the  cost  at  less  than  alleged  by  plaintiff, 
will  not  be  reversed. 

4.  Appeal  and  error  «=>I97(7)— Judgment  not 
reversed  for  evidence  admitted  without  objec- 
tion on  theory  on  which  case  was  tried. 

Where  both  parties  and  the  trial  court  pro- 
ceeded on  the  theory  that  the  owner's  right  to 
reduce  the  contractor's  claim*  for  defective 
work  was  embraced  in  the  issue  of  full  per- 
formance pleaded  by  plaintiff,  evidence,  admit- 
ted without  objection  on  that  theory,  does 
not  require  reversal  of  the  judgment,  allowing 
defendant  some  of  the  items  claimed. 

Appeal  from  Superior -Cktart,  Los  Angeles 
County;    Li.  A.  Valentine,  Judge. 

Action  by  Charles  D.  Wagner  against  Louis 
E.  Rnppe  and  others  to  foreclose  a  mechau- 
10*8  lien.  Judgment  for  plaintiff  allowing  de- 
fendants certain  items  of  counterclaim,  and 
plaintiff  appeals.    Affirmed. 

William  0.  Jensem,  of  Los  Angeles,  for  ap- 
pellant. 

Wirt  0.  Smitb,  of  Los  Angeles,  for  re- 
spondents. 

RICHARDS,  J.  This  action  was  one 
brought  for  the  foreclosure  of  a  mechanic's 
lien  upon  premises  owned  by  the  defendant 
upon  which  a  building  had  been  constructed 
under  the  provisions  of  an  agreement  be- 
tween the  plaintiff  and  the  defendant,  by 
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tbe  terms  of  wbicb  plaintiff  agreed  to  sup- 
ply defendant  plans  and  spedfications  and  to 
superintend  and  oversee  the  constmctlon  and 
erection  of  a  certalq  building  upon  said 
premises;  said  contract  further  provided 
13iat  plaintiff  should  procure  the  best  possible 
bids  for  all  material  wanted  or  used.  In- 
cluding plumbing,  gas,  electrical  wiring, 
painting,  decorating,  plastering,  concrete 
Iron,  and  brick  work,  and  all  other  necessi- 
ties for  the  completion  thereof,  and  that 
when  said  bids  were  so  procured  by  plaintiff 
the  same  were  to  be  submitted  to  said  de- 
fendant for  his  approval  and  selecdon.  Said 
contract  further  provided  that  plaintiff 
should  receive  for  his  compensation  for  said 
services  the  sum  of  10  per  cent,  of  the  total 
construction  price  of  said  building,  payments 
to  be  made  upon  the  10th  day  of  each  month 
of  10  per  cent  of  the  total  amount  of  bins 
then  paid.  The  plaintiff  alleged  that  he  pro- 
ceeded with  the  performance  of  this  said 
agreement,  which  was  by  him  to  be  per- 
formed, until  on  or  about  the  27th  day  of 
September^  1920,  when  said  building  was 
about  nine-tenths  completed,  when  his  serv^ 
Ices  were  dispensed  with  by  the  defendant; 
that  the  construction  price  of  said  building 
up  to  the  said  27tb  day  of  September,  1920, 
when  his  services  In  relation  to  the  same 
ceased,  was  $47,892.41,  and  that  the  amount 
of  bis  commission  therein  according  to  terms 
of  his  said  contract  were  the  sum  of  |4,739.- 
24,  of  which  $2,385  had  been  paid,  leaving  a 
balance  due  the  plaintiff  of  $2,354.24,  no  part 
of  which  had  been  paid.  The  complaint  then 
proceeded  with  the  usual  averments  as  to  the 
filing  of  a  mechanic's  lien  upon  the  prem- 
ises for  the  balance  due  plaintiff  upon  said 
contract.  The  answer  of  the  defendant  ex- 
inreesly  admitted  the  averments  of  plalntUTs 
complaint  as  to  the  terms  of  the  contract  be- 
tween the  parties,  and  also  by  failure  to  deny 
the  same  admitted  the  regularity  of  the  pro- 
ceedings to  establish  his  lien.  It  then  pro- 
ceeded to  set  forth  a  number  of  particulars 
in  which  the  plaintiff  was  charged  with  hav- 
ing negligently  performed  his  duty  in  rela- 
tion to  the  erection  of  said  building  by  which 
the  defendant  had  sustained  certain  sped- 
fled  damages,  viz.:  That  the  said  plaintiff 
started  the  erection  of  a  garage  at  a  point 
too  close  to  the  main  building  on  said  prem- 
ises, thereby  rendering  it  necessary  that  said 
garage  should  be  torn  down  and  rebuilt, 
which  caused  the  defendant  additional  exr 
pense  <ft  $300;  that  plaintiff  neglected  put- 
ting in  the  gas  connections  until  after  the 
cement  work  had  been  put  in,  thereby  render- 
ing it  necespary  for  defendant  to  put  the  gas 
meters  and  connections  on  the  other  side  of 
the  building,  thereby  rendering  It  necessary 
to  make  new  openings  In  the  foundation,  all 
of  which  invcdved  an  additional  expotse  of 
some  $200.     That  said .  plaintiff  caused  the 
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roof  to  be  constructed  in  such  a  careless  and 
negligent  manner  that  it  lealced  badly,  stain- 
ing the  ceiling  in  one  of  the  rooms  of  said 
apartment,  and  involving  an  expense  of  $40 
to  r^tair  tbe  said  roof.  The  answer  further 
alleged  certain  further  other  damages  sus- 
tained by  the  defendant  by  reason  of  the  al- 
leged failxure  of  the  plaintiff  to  complete  the 
building  on  time,  but  as  to  these  it  is  not 
necessary  to  go  into  details,  since  the  trial 
court  found  against .  the  defendant  as  to 
these  latter  averments.  The  cause  proceed- 
ed to  trial  upon  tbe  aforesaid  pleadings,  the 
plaintiff  and  his  witnesses  testifying  in  sap- 
port  of  the  averments  of  his  complaint,  and 
the  defendant  and  his  witnesses  offering  evi- 
dence to  sustain  the  averments  of  his  answer 
as  to  the  8i>eoiflc  items  of  damage  which  he 
had  sustained  by  tbe  acts  and  conduct  of  tbe 
plaintiff  and  through  his  mistakes  and  neg- 
lect The  court  early  in  the  course  of  the 
trial,  In  directing  the  order  of  the  evidence, 
referred  to  tbe  above  affirmative  defenses  of 
the  defendant's  answer  as  a  counterclaim. 
The  plaintiff  made  no  objection  as  to  tlUs 
characterization  nor  as  to  tbe  evidence  offer- 
ed in  support  of  such  defensive  matter  upon 
tbe  groimd  of  any  infirmity  in  the  defend- 
ant's pleadings,  and  the  cause  was  evidently 
tried  upon  the  theory  that  the  defendant's 
answer  In  this  defensive  matter  was  to  be 
treated  as  a  counterclaim.  Upon  the  sub- 
mission of  the  cause  tbe  court  made  its 
findings  of  fact  and  conclusions  of  law, 
wherein  it  was  found  that  the  total  construc- 
tion price  of  the  building  was  $46,550,  and 
not  $47,382.41,  as  alleged  in  the  plaintiff's 
complaint,  and  that  the  total  sum  of  com- 
missions to  which  the  plaintiff  was  entitled 
was  the  sum  of  $4,655,  and  not  $4,739.24,  as 
alleged  in  the  plaintifTs  complaint.  It  was 
further  found  that  there  had  been  paid  ai>- 
on  account  of  said  commissions  $2,385,  leav- 
ing a  balance  due  of  $2,354.24  still  unpaid. 
Tbe  court  further  found  in  favor  of  the  de- 
fendant upon  the  above  8x>eclfled  items  of' 
counterclaim,  and  that  these  ag^egated  the 
sum  of  $857.00,  which  it  was  held  the  de- 
fendant was  entitled  to  have  offset  against 
the  unpaid  commission  to  which  the  plaintiff 
was  otherwise  entitled,  leaving  a  net  balance 
due  tbe  latter  of  $1,318,  for  which  sum,  with 
interest  thereon  from  September  27,  1920, 
judgment  was  ordered  and  entered  in  plain- 
tiff's favor.  From  such  Judgment  the  plain- 
tiff has  prosecuted  this  apxteeaL 

[1,2]  The  appellant's  first  contention  is 
that  the  trial  court  was  in  error  In  allow- 
ing the  defendant  to  the  set-off  above  reter- 
red  to,  for  the  reason  that  the  defendant 
had  not  pleaded  the  same  as  or  In  the  form 
of  a  set-off  or  counterclaim.  There  are  two 
answers  to  this  contention:  The  first  Is 
that  the  plaintiff  made  no  objection,  either 
by  demurrer  or  otherwise,  to  the  form  in 
which  the  Issue  was  tendered  In  the  defend- 


ant's answer  as  to  these  items,  nor  to  the  de- 
fendant's presentation  of  his  proofs  regsrd- 
ing  such  items.  He  thus  waived  bis  objec- 
tion both  to  the  form  of  pleading  and  sub- 
stance of  proof  of  them.  Tbe  second  an- 
swer is  that  the  averment  of  these  Items  in 
the  defendant's  answer  went  directly  to  the 
Issue  which  the  plaintiff  himself  tendered 
as  to  his  due  performance  of  the  services  by 
him  to  be  performed,  under  tbe  terms  of  his 
said  agreement,  and  bence  no  separate  or 
express  pleading  by  way  of  set-off  or  counter- 
claim was  required. 

[3]  Tbe  appellant's  next  contention  Is  that 
the  trial  court  was  in  error  in  Its  finding  that 
the  total  construction  price  of  the  bnilding 
was  bat  $45,550,  wboi  the  complaint  alleged 
and  the  answer  did  not  sufildently  deny  that 
the  construction  cost  thereof  was  $47,^2.41 ; 
the  appellant  claiming  that  he  was  entitled 
to  a  finding  in  the  figures  of  tbe  larger  sum. 
There  may  be  some  question  of  tbe  saffi- 
cienoy  of  Uie  defendant's  denial  touching  the 
cost  of  the  building  in  question.  In  the  de- 
fendant's original  answer  there  was  a  denial 
of  the  defendant's  liability  for  a  greater  sum 
than  $3,617.80  commissions,  being  10  per 
cent  of  the  estlmatrd  cost  of  the  bnUdlng. 
This,  It  Is  trne,  is  a  doubtful  form  of  de- 
nial measured  by  tbe  standards  of  good 
pleading;  and  it  may  be  also  questioned 
whether  tbe  defendant  carried  tbis  denial 
Into  his  so-called  "second  and  further  an- 
swer." Hie  record  shows,  however,  that 
considerable  evidence  was  without  objection 
presented  by  both  parties  upon  the  subject  of 
the  cost  of  the  building  In  question,  and  that 
the  finding  which  tbe  court  made  is  Justified 
by  the  evidence  thus  presented.  This  being 
so,  the  case  would  not  be  reversed  because 
of  a  finding  which  spoke  tbe  tnitli,  even 
though  It  might  vary  somewliat  from  the 
strict  averments  and  admissions  of  the  plead- 


[4]  As  to  the  other  attacks  which  the  ap- 
pellant makes  upon  tbe  findings  of  tbe  trial 
court  upon  the  ground  either  that  they  are 
outside  of  the  issnes  or  are  not  Justified  by 
tbe  evidence,  we  have  ^camined  the  record 
only  to  find  that  the  case  was  tried  throogli- 
out  upon  the  theory  that  the  plalntUTs  va- 
rious alleged  deficiencies  In  the  iierformance 
of  bis  contract  were  being  tried  in  response 
to  the  issues  be  had  himself  tendered  as  to 
full  performance  on  his  part  of  the  said 
agreement  From  this  view  of  the  theory  up- 
on which  the  case  was  presented,  and  tried  we 
are  satisfied  that  the  findings  of  tbe  trial 
court  are  fully  within  and  fully  Justified  by 
the  evidence  which  was  presented  withont 
objection  throughout  This  being  so,  we  find 
iu  this  record  no  sufficient  reason  for  a  re- 
versal of  the  case. 

Judgment  affirmed. 

We  concur:  TIUiH,  P.  J.;  EEBBI- 
GAN,  3. 
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J.  B.  HILL  V.  PINQUE  tt  aL    (CIV.  4131.) 

(Dktrkit  Oonrt  <d  Appeal,  Firfit  District,  Diri- 
■ion  1,  Ciriifonia.    Jan.  21»  19S2.) 

1.  Landlord  aad  tMMSt  •k>53(2)— Purehasar 
could  aot  malntala  aetloa  for  waste  oommlt- 
ted  before  purchase,  la.  absence  of  assign- 
ment. 

Purchaser  could  not  maintain  an  action 
againgt  tenant  for  waste  committed  before  the 
purchase  of  the  premises  in  the  absence  of 
an  assignment  of  the  cause  of  action  therefor, 
not  having  had  title  to  the  property  at  the 
time  of  the  commission  of  the  waste. 

2.  Landlord  and  tenant  «=s53  (2) —Purchaser 
could  not  cancel  lease  for  waste  committed 
by  lessee  before  pnrohase. 

Purchaser  conld  not  cancel  lease,  under 
Code  Civ.  Proc.  {  1161,  subd.  4,  for  waste 
committed  by  lessee  before  the  aale  of  the 
property  to  pnrcbaser. 

3.  Alteration  of  Instruments  «=> 1 6— Alteration 
of  lease  as  to  term  held  to  warrant  oanoella- 
tlon  of  lease. 

Lessee's  wrongful  alteration  of  lease,  with- 
out lessor's  consent,  as  to  the  term  thereof, 
held  to  entiUe  owner  to  cancel  leaae,  onder  CSt. 
Code,  I  1700. 

Appeal  from  Superior  Oomrt,  Fresno  Oonn- 
ty;  S.  Li  8trofber,  Judge. 

Action  by  J.  B.  Hill,  a  corporation,  against 
Mary  E.  Plnque  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Reversed. 

A.  M.  Drew,  of  Fresno,  for  appellant. 
Brerts,  Bwing  &  Wild  and  J.  B.  Fltcb,  all 
of  Fresno,  ft>r  respondenta 

KERRIQAK,  J.  This  is  an  appeal  from 
the  Judgment  In  favor  of  the  defendants  for 
costs  In  the  second  trial  of  an  action  brought 
originally  for  the  cancellation  of  a  lease  up- 
on the  ground  of  nonpayment  of  rent  and  for 
the  recovery  of  damages  for  waste  alleged  to 
have  been  committed  upon  certain  leased 
premises.  In  the  first  trial  judgment  went 
for  the  plaintiff,  but  upon  appeal  It  was  re- 
versed (179  Cal.  769,  178  Pae.  962,  3  A.  L. 
B.  669),  and  upon  the  return  of  the  case  to 
the  trial  court  the  plaintiff  amended  Its  com- 
plaint, which,  as  thus  amended,  contained 
three  counts,  viz.  (1)  an  action  for  the  can- 
cellation of  the  lease  for  waste  under  the 
provisions  of  subdivision  4  of  section  1161 
of  the  Code  of  Civil  Procedure;  (2)  an  ac- 
tion for  damages  to  the  property  leased,  com- 
mitted by  the  tenant  during  the  tenancy,  by 
the  removal  of  a  part  of  the  foundation  of 
the  leased  premises,  thereby  causing  tbe 
building  to  settle,  to  plaintiff's  alleged  dam- 
age In  the  sum  of  $2,000;  and  (8)  a  cause  of 
action  for  the  cancellation  of  the  lease  upon 
the  ground  that  the  defendants  had  wrong- 
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toUy  and  fraachslently,  and  wfl(hottt  Hm  con- 
sent of  the  plaintiff,  dianged  and  altered  the 
said  lease  from  9  years  to  09  years. 

To  this  complaint  as  thus  amended  the  de- 
fendants demurred  gederally  and  specially, 
and  the  demurrers  were  by  tbe  court  sus- 
tained to  the  first  and  third  counts,  trial  be- 
ing thereafter  had  upon  the  question  of  dam- 
ages claimed  in  the  second  count  On  this 
issue  the  court  found  that  tbe.  defendants, 
in  making  certain  permissible  changes  In 
said  buildlag,  liad  committed  no  SBbstanttal 
waste,  and  that  tt  said  boUdlng  was  dam- 
aged by  the  making  of  said  changes  the  dam- 
age had  been  dime  before  the  plaintiff  be- 
came the  owner  of  the  premises  and  that  it 
existed  at  that  time. 

[1]  The  evidence  also  disclosed  that  the 
plaintiff,  through  its  president  and  others, 
examined  the  property  before  purchasing  the 
same;  that  it  knew  the  nature  of  the  re- 
pairs that  had  been  made  to  the  building 
and  regarded  tbe  consequent  damage  there- 
to as  of  a  trifling  nature.  TTnder  tttese  cir- 
cumstances it  Is  clear  that  the  plaintiff  can- 
not maintain  an  action  for  waste  in  the  ab- 
sence of  an  assignment  to  him  of  the  cause 
of  action  therefor.  Title  to  the  property  at 
the  time  of  the  commission  of  the  waste  la 
necessary  to  sustain  the  right  to  an  account- 
ing for  such  waste.  40  Cyc.  627;  80  Am.  ft 
Eng.  Ency.  of  Law,  282;  Shelby  v.  Hearne, 
6  Serg.  (Tenn.)  612;  Hughlett  v.  Harris,  1 
Del.  Ch.  349,  12  Am.  Dec.  104;  Dickinson  v. 
Mayor,  48  Md.  5S3,  30  Am.  Rep.  492. 

[2]  Respecting  the  order  sustaining  the 
demurrer  to  the  first  count,  as  it  appears  from 
the  complaint  itself  that  the  damages  to  the 
property  bad  been  done  prior  to  the  purchase 
of  the  premises  by  the  plaintiff,  it  follows 
from  what  has  been  stated  that  tbe  count  in' 
questlMi  stated  no  cause  of  action,  and  that 
the  order  of  the  court  was  correct. 

[31  Coming  to  the  third  count,  it  was  there- 
in alleged  that  the  defendant  had  wrong- 
fully and  unlawfully  changed  the  renewal 
term  of  tbe  lease  from  8  years  to  99  years. 

Section  1700  of  the  Civil  Code  provides: 

"The  intentional  destruction,  cancellation,  or 
material  alteration  of  a  written  contract,  by  a 
party  entitled  to  any  benefit  under  it,  or  with 
his  consent,  extinguishes  all  the  executory  ob- 
ligations of  the  contract  in  his  favor,  against 
parties  who  do  not  consent  to  the  act." 

This  count  of  Qie  complaint  alleges  a  plain 
violation  of  this  section  of  the  Code;  the 
ord»,  therefore,  sustaining  the  demorrer  to 
tlds  connt  was  erroneona.  Pelton  v.  S.  J. 
Lumber  Co.,  113  Cal.  21,  46  Paa  12.  The 
Judgment  ia  reversed,  and  the  cause  is  re- 
manded to  the  trial  court  for  further  pro- 
ceedings upon  tbe  issue  tendered  by  the 
third  count  in  plalntitTs  amended  complaint 
only,  with  Instructions  to  the  trial  court  to 
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ONte  ri\*i  mn*r,  rut  ^bM^H  .n  •  <f»m9l«(aC  i»  » 


eik*r  •*<!  I***  •*  •tt*!Ji*l,  f««f.tii«*iiy  aMT  li« 
M.»*f«**Mi  M  t)w»*«  iii<w««»n«<  «■  ft*  it»m«r»Kt 

AppMl  /nw  «op«rfcir  0»«ft,  Mf«nM» 
Cmmtjr;  Ifi«l>  H.  Onif.  Iw^pe. 

Aettoa  br  C.  P.  Baaeoek  cfriaat  K41(b 
A.  Clark  and  another.  From  an  a4»«n« 
JadsnMnt,  ttt*  naiMd  defendant  ap(«aU. 
Afflnned. 

RlIIs,  Ford  *  MdaoB,  af  Btvcndde,  for. 
appellant. 
W.  O.  Irrlns,  of  Bireraida,  for  rcapendeat. 

WORKS,  J.  TWa  la  an  tftloa  to  reeorer 
for  the  constroctloB  of  a  luM«e  imder  a 
tmildar'a  contract.  PUfntlfT  had  Judgment 
aKSlDfit  one  of  tha  dafcndanta,  and  that  de- 
fendant appeaU. 

[1]  One  qjaeiitUm  pnmmtiil  hj  the  caae  U 
whether  the  oompbiint  tttnttm  fa/-ta  anffldent 
to  coaatltuta  a  cniwo  ttt  a'tlon-  At  the  trial 
the  defendant*  wmttt  Uit  a  Ji)(It(ra«nt  on  the 
pleadinga  on  tb«  itrrmnd  timt  it  did  nnt,  and 
the  motion  W0i«  dwrtlc/l,  'Hia  allAxed  def<wt 
In  the  ctimplNliit  (I*-!*  )ii  fti"  fnllure  of  re- 
■pondotit  U)  pl«'«d  In  ftdl  fti*i  wmtract  npon 
which  li»  rtiWtm  tor  a  rccwcrr  of  Uifl  amount 
dne  hlHi  f'"'  tfitlldlriK  the  hmiNo;  the  phinii 
ami  mwincdllKiin  which  wwe  a  part  of  the 
nufxniMKiil  ui4  IipImk  plmdod  olthcr  a*  <*x. 
lillilU  trf  NiiHiMlttiK  to  ttiPlr  Ipuni  elTect 
Wlilln  It  I*  tvfll  kkIIImI  tlint  plnnnand  iitioct< 
lli'NiliKt*  nro  imrl  of  llio  mtilrnct  to  which 
lliov  fi'lNln,  an  nn  ixtntnlnatlon  of  thi*m  li 
III •miii'y   lit  nacrrlnln  llin  «iiinpl«tte  avroe- 


actrnut  a  a 

jbt-Mt  am  *a  <BliSbtt, 
i^MitU-axUum  aa 

>faM*  awt  i|)«!»!HfcarT<w» 
i»  til*  •«••»«& 
4r  a*  ta^daff  «€< 
fr  them  aa  t3ui 
'rut.     Ibia 

lut  ttl«  HffCfliil  I 

foraMMd  t»  iKtyimatmt  Ir 

rh^  w«f»  offfcd  Igr 

ti  riaiiiar.  la  I 

<a«!atIoa  4f  tbaeMtnet; ) 

foflowcd  fa  th«4 

feOaat  el^Jeeied  lal 

wrermled.  aad  ttfmi 

waa  emc.    it  I 

in  thia  acate  that,  wfeeic  a 

I  irfera  to  plasa  and  apwHIiatluaa  aa  befn? 
»tT»fiit>i  to  it,  bat  tlier  are  ant  aa  attarhwf. 
UMtmmkj  aaqr  aat  be  ittttwti  to  iilfiiilfj 

I  particular  plaaa  and  apulfcalbwa, 

I  nMntiooed  ia  the 
however,  were  mwtianir^a  Bea 
tltcf  wera  baaed  npon  a  atate  of  tfee  Xp- 
ehanic'e  lien  Law  whiek  required  hwilrtlng 
coDtracta  to  be  la  writins-  Tbe  preaeat  case 
la  not  a  nedianie'a  Uea  caae  and  t»DB,  ao 
far  aa  tlie  qncation  now  befbie  na  ia  am- 
ctmeA,  within  the  general  law  of  contxacta. 
iJoder  that  law  aepnrate  InatmmentB  mar 
h«  abown  hj  oral  evidence  to  oonstitnte  bat 
cne  tranaaction  (Beedj  t.  San  Mateo  Hotel 
Co.,  27  CaL  App.  653,  ISO  Pac.  810)  the  nlf 
having  an  api>licatl<Hi  even  where  there  is 
in  eiUier  of  tbe  inatmmenta  no  reference 
to  the  fact  that  another  inatrament  aocom- 
panlfia  it  (Torrey  v.  Shea,  29  CaL  App.  313. 
lOTy  Pae  820:  Merkeley  t.  Blak.  179  OaL 
748,  178  Pac.  945).  It  has,  in  tmth.  been  ap- 
plied In  a  caoe  which  ia  in  principle  exactly 
like  tbe  present  one,  although  the  imrpose 
of  the  action  was  dUIerent  See  Wataon  v. 
Anderaon,  86  CaL  App.  778,  173  Pac.  3M. 
The  court  did  not  err  in  receiving  the  plans 
and  nt>eclt1catlon8  in  evidence. 
Judgment  alBrmed. 

We  concur:   riNLATSON.  P.  J. ;  CKAIG.J. 


^rxror  mliar  mom  m»  miu*  tii»>«  ■■><>  KKY-NUMUKH  la  all  K«jr-Numb«r*d  DIsmU  ana  Indues 


Digitized  by 


Google 


OkL) 


liOKGOOB  T.  CKNTBAI.  STATE  BAITK 


1099 


LONGCOR,  Caniity  TrMsnrer,  v.  CENTRAL 
STATE  BANK  OF  ENID.     (No.  10551.) 

(Supreme  Coort  of  Oklahoma.    Fob.  28,  1922.) 

fSyUahut  ly  the  Cottrt.) 

1.  Taxation  <3s3386(  I)— Assets  moat  of  nation- 
al bank  stock  Is  against  tho  stoekhoMors, 
and  the  bank  and  Its  oOleors  are  their  agonts, 
In  listing  and  paying  the  taxes. 

In  assessing  state  or  national  banks,  the 
aaaessment  is  not  against  the  corporation  up- 
on its  moneyed  capital,  sorplns,  and  undiTided 
profits,  but  the  tax  is  levied  asainst  the  shares 
of  atock  in  the  hands  of  stockholders,  and  the 
officers  of  the  corporation  act  as  the  agent  of 
the  stockholders,  both  in  listing  the  shares  of 
stock  for  taxation,  and  in  paying  the  taxes 
levied  against  said  shares  of  Stock. 

2.  Taxation  «s»3B6(2)  —  State  and  national 
bank  stocks  are  to  be  asaessed  at  trne  valne. 

"The  shares  of  atock  in  a  state  or  national 
bank  are  to  lie  assessed  at  their  trne  value, 
which  may,  or  may  not,  coincide  with  tiieir 
book  value." 

3.  Taxation  «s>386(2)— In  taxing  state  and 
national  bank  stock  no  deduction  Is  to  be 
made  for  capital  Invested  in  exempt  seourl- 
ties. 

"In  determining  the  shares  of  stock  in  a 
national  or  state  bank  for  the  pnrpose  of  tax- 
ation, no  deduction  Is  to  be  made  on  account 
of  the  capital  of  the  corporation  invested  in 
securities,  which  are  exempt  from  taxation." 


Ajfpokl  from  District  Ck>art,  Garfield  C!oim- 
ty ;  James  B.  OoUlaon,  Judge. 

Action  by  th«  Central  State  Bank  of  Enid, 
OM.,  against  C.  B.  Longcor,  CJonnty  Treasnr- 
er  of  0«rfleld  County,  Okl.,  to  recover  taxes 
paid  under  protest.  Judgment  for  plaintiff, 
and  the  defendant  appeals.  Beversed  and 
remanded  for  further  proceedings  In  accord- 
ance witli  oidnion. 

S.  P.  Freeing,  Atty.  Gea.,  WilUam  B.- 
Zwlck,  Asst.  Atty.  Gen.,  and  Kmest  F.  Smith, 
Co.  Atty.  of  Garfield  Coonty,  of  E>nld,  for 
plaintiff  in  error. 

W.  H.  Hilts,  Guy  S.  Manatt,  and  George  G. 
Bowen,  all  of  Binld,  fOr  defendant  la  error. 

JOHNiSON,  J.  The  record  disdoseB  that 
the  oSieerfl  of  the  Central  State  Bank  of 
Bold,  an  Oklahoma  banking  cwporatlon,  re- 
turned to  the  assessor  of  said  county  an  as- 
sessment list  for  the  year  1918,  showing  the 
capital  stock  and  surplus  of  the  bank  to  be 
$61,000,  together  with  a  list  ot  the  stockhold- 
ers and  number  of  shares  owned  by  each 
Bt(>cfchoIder  and  value  of  eacfa  share  ot 
stock.  It  then  listed  as  exemptions  from  the 
value  ot  the  staares  the  following  amounts'. 
Oklahoma  -funding  bonds,  $2,000 ;  banking 
board  warrants,  $10,600 ;  Uberty  Iioan  Bonds, 
$48,500;    and  claimed  there  was  nothing  to 
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be  assessed,  as  the  deductions  amounted  to 
the  value  of  ttfe  shares. 

The  bank  paid  the  first  half  of  the  tax  un- 
der protest,  and  broaght  an  action  in  the 
district  court  to  recover  the  amount,  which 
was  tried  .before  the  court  without  the  Inter- 
vention of  a  jury,  and  resulted  in  a  Judgment 
in  favor  of  the  plaintiff  bank  in  the  sum  of 
$1,705.42,  to  reverse  which  this  proceeding 
In  error  was  commenced. 

Counsel  for  plaintiff  in  error  argue  in  their 
brief  two  propositions: 

(1)  That  the  trial  court  erred  In  overrul- 
ing the  demurrer  of  the  county  treasurer  to 
the  petition  of  the  bank  for  the  reason  (a) 
that  upon  the  face  of  the  petition  it  appears 
that  the  petition  does  not  state  facts  that  In- 
vest the  court  with  Jurisdiction;  (b)  that 
the  petition  falls  to  state  facts  which  con- 
stitute a  cause  of  action  In  favcv  of  the  bank 
and  against  the  county  treasurer. 

(2)  That  In  determining  the  value  of  the 
sharte  of  8to<^  of  the  bank,  no  deductions 
should  be  made  by  reason  of  the  Investment 
by  the  bank  of  Its  capital  and  surplus  in  pub- 
lic building  bonds,  guaranty  fond  warrants, 
and  Uberty  Bonds. 

In  determining  this  apijeal  It  will  only  be 
necessary  to  consider  the  &tter  proposition. 

[1-3]  Since  the  trial  of  the  canse  in  the 
district  conrt,  this  conrt,  in  the  case  of  Board 
of  Equalization  of  Kingfisher  County  v.  Peo- 
ple's National  Bank  of  Kingfisher,  79  Okl. 
812,  198  Pac.  622,  has  passed  upon  the  ques- 
tions of  law  that  ere  material  to  a  detemtl- 
natlon  of  the  case  at  t>ar,  wherein  the  court 
said: 


"The  following  prindples  of  law  are  now 
definitely  settled  in  this  state,  to  wit: 

"First.  In  assessing  state  or  national  banks 
the  assessment  is  not  against  the  corporation 
upon  its  moneyed  capital,  surplus,  and  undivid- 
ed profits,  but  the  tax  Is  levied  against  the 
shares  of  stock  In  the  hands  of  stockholders, 
and  the  officers  of  the  corporation  act  as  the 
agent  of  the  stockholders,  both  in  listing  the 
shares  of  stock  for  taxation  and  in  paying  the 
taxes  levied  against  said  shares  of  sto<^. 
Board  of  Equalization  of  Okl.  County  v.  First 
State  Bank  of  Oklahoma  City,  77  Okl.  201, 188 
Pac.  115;  Brown  v.  Hennessey  State  Bank, 
78  Okl.  141,  189  Pac.  355. 

"Second.  The  shares  of  stock  in  a  state  or 
national  bank  are  to  be  assessed  at  their 
true  value,  which  may  or  may  not  coincide  with 
their  book  value.'  Board  of  Equalization  of 
Oklahoma  County  v.  First  State  Bank  of  Okla- 
homa City,  77  Okl.  291,  188  Pac.  115;  Brown 
V.  Hennessey  State  Banl^  78  Okl.  141,  189 
Pac.  S55;  First  National  Bank  of  Junction 
City  V.  Tax  Commissioner  of  State  of  Kansas, 
102  Kan.  384,  170  Pac.  88,  L.  R.  A.  1918C, 
988. 

"Third.  'In  determining  the  value  of  shares 
of  stock  In  a  national  or  state  bank  for  the 
purpose  of  taxation,  no  deduction  is  to  be 
made  on  account  of  the  capital  of  the  corpo- 
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ration  invested  in  aecarities,  which  are  exempt 
from  taxation.'  Board  of  Equalization  of 
Oklahoma  County  t.  First  State  Bank  of  Okla- 
homa City,  77  Okl.  291,  188  Pac,  115;  Brown 
v.  Hennessey  State  Bank,  78  Okl.  141, 18&  Pac. 
S66;  Oklahoma  National  Life  Ins.  Co.,  173 
Pac.  376,  45  L.  B.  A.  757,  note;  cases  cited 
in  55  li.  R.  A.  (N.  S.)  889,  note;  Home  Ins. 
Co.  V.  New  York,  184  U.  S.  594,  10  Sup.  Ct. 
693,  33  L.  Ed.  1025;  Palmer  v.  McMahon,  133 
IJ.  S.  660,  10  Sup.  Ct.  324,  33  L.  Ed.  772; 
Van  Alien  ▼.  Assessors,  3  Wall.  673,  18  Ij.  Ed. 
229. 

The  questions  here  Involved  a^'e  Identical 
with  the  questions  there  decided,  and  upon 
the  authority  of  that  case  and  the  cases  cited 
therein,  the  judgment  of  the  trial  court  is 
reveised,  and  the  cause  remanded  to  the  dis- 
trict court  to  .further  proceed  herein  in  ac- 
cordance with  the  views  herein  expressed. 

HARRISON,  O.  J.,  and  KANE,  MILtLER, 
and  KENNAMER,  JTJ.,  concur. 


THREADQILL  et  al.  V.  BOARD  OF  EDU* 

CATION  OF  CITY  OF  COALQATE. 

(No.  12727.) 

(Supreme  Court  of  Oklahoma.    Jan.  81,  1922. 
Rehearing  Denied  March  14^  1922.) 

(SyUahut  bv  th»  Oourt.) 

1.  Ptoadlng  «s>2l4(l)— Petitloa  mutt  ba  takan 
as  triM  In  coaslderlng  oeneral  demurrer. 

In  considering  a  general  demurrer,  the  al- 
legation in  the  petition  must  be  taken  as  true, 

2.  Pleading  ^=3205(1) —Sustaining  demurrar 
to  petition  where  law  applied  to  facts  alleged 
states  cause  of  action  Is  error. 

It  is  the  duty  of  a  court,  in  considering  a 
general  demurrer,  to  apply  the  law  to  the  facts 
stated  in  the  petition.  If,  upon  applying  the 
law  to  the  facts  so  pleaded,  the  petition  states 
a  cause  of  action,  it  is  reversible  error  for  the 
court  to  sustain  such  demnrrer. 

3.  Sohoel*  and  school  districts  «a»l  1 1— Tax- 
payer's ln]unctlon  suit  Is  proper  remedy  to 
restrain  district  board  from  contracting  lla< 
bilitles  on  pretended  land. 

Injunction  at  the  suit  of  a  taxpayer  is  the 
proper  remedy  to  restrain  a  school  district 
I>oard  from  contracting  liabilities  based  upon  a 
pretended  or  supposed  fund  which  does  not, 
in  fact,  exist,  or  from  issuing  warrants  against 
such  pretended  fund. 

4.  Schools  and  school  districts  «=393— Statu- 
tory authority  for  excise  to  make  supplement- 
al appropriations  was  Intended  for  emer- 
gency use. 

The  suthority  granted  under  the  paragraph 
marked  second  of  section  8,  c.  226,  Session 
Laws  1917,  for  the  excise  board  to  make  sup- 
plemental appropriations  to  school  districts, 
is  intended  to  be  used  when  an  emergency  ex- 
'  '-v.      Before  such    excise    board   can   legally 


make  a  supplemental  appropriation  to  any 
school  district,  the  finandal  statemrait  of  such 
school  district  must  affirmatively  show  an  actu- 
al surplus  in  revenue  fa  some  fund  available 
for  current  expenses. 

5.  Schools  and  Softool  districts  «=>93 — Eqnip- 
ment  may  not  be  counted  to  show  sarptus  to 
authorize  exelsa  beant  to  make  sappleaeutal 
appropriation. 

The  equipment  of  a  school  district  used  in 
conducting  the  school  is  sot  a  part  of  its  re- 
sources available  for  current  expenses.  An 
inventory  of  such  egnipment  submitted  to  the 
excise  board  does  not  show  a  sun^ns  in  rev- 
enue available  for  current  expenses  and  against 
which  the  excise  board  is  authorised  to  make 
supplemental  appropriations  to  meet  current 
expenses. 

6.  Schools  and  school  districts  <s=>93— Excise 
board's  appropriation  of  money  based  on  in- 
vantoriee  of  aohod  equipment  Is  la  violation 
«f  CoaatltatlOB,  and  void. 

The  intention  and  plain  purpose  of  section 
2d  of  article  10  of  the  Conatitation  of  Okla- 
homa is  to  require  school  boards  to  conduct  the 
operations  of  the  school  upon  a  cash  or  pay-as- 
you-go  plan.  The  revenue  of  each  year  must 
take  care  of  the  current  expenses  of  ancfa 
year.  Any  act  of  the  excise  board  appropriat- 
ing money  for  the  current  expenses  of  audi 
school  based  upon  an  inventory  of  the  equip- 
ment of  snch  school  is  in  violation  of  said  sec- 
tion 26  of  article  10,  and  void. 

Appeal  from  District  Conrt,  Coal  (bounty; 
J.  H.  Linebaugh,  Judge. 

Action  by  C.  M.  Threadgill  and  20  other 
taxpayers  of  the  Coalgate  school  district  for 
an  Injunction  against  the  Board  of  Edoca- 
tloa  of  the  City  of  Goalgata  The  demnrrer 
of  the  Board  of  Education  was  sustained  hy 
the  oourt  and  the  plaintiffs  appeal.  Judg- 
ment of  the  district  court  reversed,  and  the 
cause  remanded,  with  instmctloiis. 

O.  M.  Threadgill  and  George  BL  Jahn,  both 
of  Coalgate,  for  plaintlfls  in  error. 

Trice  &  Davison  and  Brunson  &  Dodler. 
all  of  Coalgate^  for  defendant  In  enor. 

MIIXER,  J.  This  action  was  commenced 
In  ttie  district  court  of  Goal  oonnty  by  die 
plaintlfFs  against  the  hoard  of  education  of 
the  dty  off  Coalgate,  asldng  tliat  flM  defend- 
ant board  of  education  be  enjoined  from  is- 
suing' warrants  against  that  i>art  of  the 
school  budget  which  plaintiffs  aU^e  was 
fraudulent,  by  reason  of  having  been  illegal- 
ly amended.  To  thia  petition  a  general  de- 
murrer was  filed  by  the  defendant,  which  was 
by  the  court  sustained.  The  plaint.itfa  per- 
fected this  appeal,  and  aiq[>ear  here  as  idain- 
tiffs  in  error.  For  convenience  the  parties 
will  be  referred  to  as  tb^  appeared  in  the 
lower  court. 

But  one  assignment  of  error  la  made  by 
the  plaintifCB,  which  Is: 
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"The  court  erred  in  sustaining  the  demur- 
rer  ot  the  defendant  in  error  and  in  refuging  to 
grant  the  plaintiffs  in  error  the  relief  prayed 
for." 

Under  this  assignment  of  error  the  real 
question  presented  Is,  Did  the  petition  state 
facts  sufBdent  to  constitute  a  cause  of  ac- 
tion and  entitle  the  plaintiffs  to  the  relief 
sought?  If  It  did,  the  grounds  of  error  as- 
signed by  the  plaintiffs  are  well  taken.  We 
think  the  petition  stated  a  cause  of  action. 

[1,2]  For  the  purpose  of  considering  a 
general  demurrer  the  allegations  in  the  peti- 
tion must  be  taken  as  true.  The  petition 
discloses  this  state  of  facts:  On  the  first 
Monday  in  July,  1921,  in  compliance  with 
section  2,  c.  226,  Session  Laws  1917,  p.  410, 
the  defendant,  board  of  education,  made  out 
and  certified  a  budget  showing  the  financial 
condition  of  the  school  district  and  its  esti- 
mated needs  and  resources.  It  estimated  its 
needs  for  operating  and  conducting  the  school 
for  tiie  ensuing  year  at  $54,600 ;  the  estimat- 
ed resources  y/ete  $5,392  cash  on  hand,  and 
a  16-mllI  ad  valorem  tax  upon  the  valuation 
of  property,  amounting  to  about  $1,600,000. 
On  the  last  Saturday  of  July,  1921,  In  com- 
pliance with  section  5,  c  226,  Session  Laws 
1917,  at  page  412,  the  excise  board  met  in 
regnlar  session  at  the  county  seat  and  con- 
sidered said  budget,  and  thereafter,  while 
in  regular  session,  and  on  the  9th  day  of 
August,  1921,  adjusted  and  reduced  the  items 
of  the  estimated  needs  as  set  out  in  said  budg- 
et to  come  within  the  estimated  resources  of 
about  $27,500,  and  thereupon  the  said  excise 
boaitt  signed'  ahd  approved  the  said  budget 
as  amended  and  Issued  the  certificate  of  ap- 
proval to  the  clerk  or  secretary  of  the  said 
board  of  education. 

Thereafter,  and  on  the  15th  day  of  August, 
in  the  absence  Of  the  county  Judge,  who  is, 
by  law,  made  the  chairman  of  the  excise 
board  of  the  county,  the  other  members  of 
the  excise  board  met  without  any  call  being 
Issued  or  published  therefor,  and  considered 
a  supplemental  budget  submitted  by  certain 
members  of  the  defendant  board  of  educa- 
tion. This  supplemental  budget  consisted  of 
various  items  of  equipment  belonging  to  the 
school;  some  from  the  domestic  science 
department,  commerdal  department,  manual 
training  department  and  other  departments 
which  the  defendant  board  of  education  had 
inventoried  at  $15,057,  and  which  said  mem- 
bers of  the  board  of  education  represented  to 
the  excise  board  they  expected  to  sell,  and 
this  would  Increase  the  amount  of  money  on 
hand  to  be  used  for  school  purposes  in  said 
sum.  Thereupon  the  excise  board,  in  accord- 
ance with  the  amended  estimated  needs  sub- 
mitted by  the  said  members  of  the  board  of 
education,  Increased  the  allowance  for  ex- 
penses to  the  said  school  district  In  the  sum 
of  $13,850.  It  Is  this  appropriation  of  $13,- 
850*80  made  by  the  excise  board  that  these 


plaintiffs  seek  to  enjoin  the  said  defendant 
board  of  education  from  drawing  any  war- 
rants against 

The  plaintiffs  further  state  that  the  txmd- 
ed  indebtedness  of  the  school  district  is  ap- 
proximately $131,250,  together  with  a  defldt 
In  the  sum  of  about  $20,000  fof  the  school 
year  which  closed  June  30,  1921,  and  also  a 
Judgment  against  the  said  school  district  in 
the  sum  of  about  $9,000. 

[3]  In  the  fourth  paragraph  of  thdr  peti- 
tion they  state: 

"Fourth.  Plaiotiflfs  further  state  that  the 
said  board  of  education  have  not  any  intention 
of  selling  and  disposing  of  the  said  school 
property  listed  in  said  amendment  and  have  had 
no  meeting  of  said  board  in  which  they  have 
considered  by  motion  or  otherwise  the  matter 
of  disposing  of  said  property  for 'the  purpose  of 
increasing  the  resources  for  operating  and  con- 
ducting the  said  schools  or  for  any  other  pur- 
pose and  the  said  amendment  should  be  strick- 
en from  said  budget  and  the  said  defendant 
shonld'be  restrained  and  eiijoined  from  issuing 
warrants  or  making  debts  or  incurring  obliga- 
tions based  upon  the  said  amendment." 

That  injunction  is  the  proper  remedy  Is 
settled  In  the  case  of  Kellogg  v.  School  Dis- 
trict No.  10, 13  Okl.  286,  74  Pac.  UO,  wherein 
the  court  said: 

"Injunction  at  the  suit  of  a  taxpayer  is  the 
proper  remedy  to  restrain  a  school  district  from 
contracting  for  or  constructing  schoolhonsea 
at  vuauthoriiied  places,  and  contracting  lia- 
bilities therefor  which  the  district  would  be 
liable  for  and  the  taxpayers  required  to  pay." 

[4, 1]  The  defendant  has  not  pointed  out 
any  law  under  which  they  dalm  to  have 
made  the  supplemental  appropriation.  AVe 
assume  they  were  acting  under'  section  8, 
chapter  226,  Session  Laws  1917.  The  first 
paragraph  of  this  section  reads  as  follows: 

"Whenever  the  public  welfare  or  the  needs 
of  any  county,  township,  city,  town  or  school 
district  shall  require,  the  excise  board  may,  on 
call  of  the  chairman,  convene  at  any  time  for 
the  purpose  of  making  supplemental  or  addi- 
tional appropriations  for  current  expense  pur- 
poses; provided,  that  all  such  appropriations 
authorizing  the  creatioli  of  an  indebtedness, 
shall  come  within  the, limitations  of  section  26, 
article  10,  of  the  Contetutiqn.  No  supplement- 
al or  additional  appropriation  shall  be  made 
for  any  county,  township,  city,  town  or  school 
district  in  excess  of  the  income  and  revenue 
provided  or  accumulated  for  the  year.  As  to 
all  such  proposed  appropriations  tlie  following 
procedure  shall  be  followed.    •    •    •  •' 

The  paragraph  marked  second  reade  as 
follows: 

"Second:  If  the  financial  statement  herein 
required  shall  correctiy  reflect  a  surplus  in'Tev- 
enue  in  any  fund  available  for  current  expens- 
es, and  the  excise  board  shall  so  affirmaUvelj 
find  it  may  make  supplemental  appropriations 
to  an  amount  not  exceeding  the  aggregate  of 
such  surplus." 
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Tbe  plaintiffs  complain  that  this  meeting 
of  Angnst  15th  was  not  called  by  the  chair- 
man as  provided  in  said  section  8.  It  la  not 
necessary  for  ns  to  pass  on  the  qaestion 
whether  or  not  any  one  but  the  chairman 
could  convene  a  special  meeting  of  the  ex- 
cise board  if  the  welfare  or  needs  of  the  pub- 
lic require  it,  and  we  are  not  expressing  any 
opinion  on  that  question. 

The  evident  object  of  section  8,  supra,  was 
to  provide  for  emergencies  or  things  occur- 
ring after  the  excise  board  had  concluded  its 
regular  work  for  tbe  year.  This  amended 
budget  of  estimated  resources  consisting  of 
the  equipment  of  the  school  did  not  add  any- 
thing to  the  revenue  of  tbe  school  district 
that  would  authorize  the  excise  board  to  take 
any  further  action  or  make  any  further  ap- 
propriations. The  equipment  of  the  school 
is  not  a  part  of  its  resources  available  for 
current  expenses.  We  do  not  mean  to  say 
that  tbe  board  of  education  could  not  sell 
some  article  or  articles  of  equiinnent  that  it 
did  not  need  or  whldi  was  no  longer  useful. 
If  the  board  of  education  could  sell  the 
schotfl  equipment  to  pay  the  current  expenses 
of  the  school,  then  It  could  sell  the  buildings 
and  the  school  site  to  meet  the  current  ex- 
penses. By  this  process  of  meeting  the  ex- 
penses, the  school  district  would  soon  be  with- 
out either  school  grounds,  buildings,  or  equip- 
ment It  would  not  have  any  place  to  hold 
a  sdioot  or  any  equipment  with  which  to 
conduct  It  The  framers  of  the  Constitution 
evidently  bad  in  mind  Oiat  in  the  state  school 
system  they  were  providing  for  the  schools 
should  be  permanent.  Safeguards  have  been 
thrown  around  the  school  district  to  prevent 
them  from  incurring  excessive  indebtedness 
just  as  has  been  done  in  regard  to  cities, 
towns,  and  other  municipal  subdivisions  of 
the  state. 

[I]  In  O'Neil  I<nglneering  Co.  v.  Incorpo- 
rated Town  of  Byan,  32  Okl.  738, 124  Paa  19, 
the  secmd  paragraph  of  the  syllabus  reads: 

"The  intention  and  plain  purpose  of  section 
26,  art  10,  of  the  Conititotion,  is  to  require 
municipalities  to  carry  on  their  corporate  op- 
erationa  upon  tlie  cash  or  pay-as-yoa-go  plan. 
The  revenues  of  each  year  must  take  care  of 
the  expenditures  of  such  year;  and  any  lia- 
bility sought  to  be  incurred  by  contract,  ex- 
press or  implied,  executed  or  executory,  in 
excess  of  such  current  revenue  in  hand,  or 
legally  levied,  is  void,  unless  it  be  authorized 
by  a  vote  of  tbe  people,  and  within  the  limita- 
tions therein  provided." 

The  plaintiffs  say  in  their  brief  they  are 
unable  to  find  any  authorities  that  are  square- 
ly in  point  with  facts  similar  to  the  facts 
in  this  case.  The  defendant  in  error  has  not 
cited  any  authorities.  It  la  probable  that 
other  boards  of  education  have  not  been  so 
resourceful  or  they  have  not  had  so  little 


regard  for  flie  perpetuity  of  the  school  sys- 
tem. 

Under  the  allegations  In  plaintiffs'  petition, 
we  are  forced  to  conclude  that  the  only  ob- 
ject tbe  defendant  had  In  making  the  inven- 
tory of  this  equipment  and  submitting  it  as 
resources  of  the  school  district,  and  thereby 
obtaining  additional  appropriation,  is  that  it 
might  draw  warrants  against  the  pretended 
fund  which  did  not,  in  fact,  exist  This 
would  create  an  additional  indebtedness  up- 
on the  school  district  and  by  this  method 
the  board  of  education  would  be  evading 
section  26,  art  10,  of  the  Constitution.  The 
inventory  of  the  equipment  not  being  re- 
sources of  the  school  district  available  to 
meet  current  exx)enses,  the  actimi  of  the  ex- 
cise board  of  August  16,  1921,  in  allowing 
appropriations  against  these  items  was  void. 

Applying  the  law  to  the  allegations  con- 
tained in  the  petition  of  the  plaintiffs,  it 
states  a  cause  of  action  for  an  Injunction, 
and  the  demurrer  should  have  been  overruled. 
The  Judgment  of  the  district  court  of  Coal 
coimty  is  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  overrule  tbe 
demurrer  of  the  defendant,  and  take  sacb 
further  proceedings  as  are  not  inconsistent 
with  tbe  views  herein  expressed. 

PITCHFORD,  V.  C.  J,  and  KANB,  JOHN- 
SON, and  KENNAMER,  JJ.,  concur. 


MIDLAND  VALLEY  R.  CO.  v.  TAYLOR. 

(No.  10538.) 

(Supreme  Court  of  Oklahoma.    Feb.  21,  1922.) 

fB»llnhu»  ty  ike  Court.) 

1.  Railroads  «=>482(2)— Orlala  of  flri  jrova- 
ble  by  circumstantial  ewldeaca. 

The  fact  that  a  fire  which  destroyed  prop- 
erty originated  from  the  sparks  of  a  pasaing 
locomotive  may  be  shown  by  circumstantial  •▼- 
idence. 

2.  Evidence  «=3587— ClmiiDStaatlal  •vidmeo  to 
sustain  verdict  need  not  exdada  ovary  otbor 
reasonable  conclusion. 

Circumstantial  evidence  in  dvH  cases,  in 
order  to  be  sufficient  to  sustain  a  verdict  need 
not  rise  to  that  degree  of  certainty  which  will 
exdode  every  reasonable  conclusion  other  tha» 
that  arrived  at  by  the  jury. 

3.  Railroads  «=3482(2)— Evidence  of  cans*  of 
fire  held  snfflcioat 

A  barn  situated  about  128  feet  from  the 
railroad  track  was  destroyed  by  fire,  which 
caught  dose  to  an  opening  in  tbe  hayloft  whldi 
loft  contained  loose  and  dry  hay.  An  engiao 
passed  just  prior  to  the  time  of  discovery  of 
the  fire,  and  no  other  cause  for  fire  waa  aos- 
gested  than  it  waa  set  from  this  engine.  Tha 
wind  waa  blowing  from  the  direction  to  oany 


»Fiir  ether  caaa*  mci 


I  topi*  ao4  KBT-NXniBni  ia  aU  K«y-Nnmba«d  DIgeMs  and  ladow 


Digitized  by 


Google 


OkL) 


MILX^AMD  VAIiliET  K. 
(104  P.) 


00.  T.  TATLOB 


1103 


the  smoke  and  aparka  from  the  engine  toward 
the  bam.  Sparka  from  atmflar  engines  running 
on  the  same  track  had  set  fire  to  vegetation 
around  the  bam  on  previous  occasions.  Held, 
it  was  not  error,  under  these  facts,  to  overrnle 
a  demurrer  to  plaintUTs  evidence,  aqd  it  was 
not  error  to  overrole  a  motion  for  new  trial 
for  the  reason  the  evidence  was  insafScient  to 
sustain  a  judgment  against  the  company. 

4.  Railroad*  43»48l(3)— Evidonce  of  Miilstioa 
of  sparks  by  engines  admissible. 
Where  there  is  no  proof  of  what  particular 
engine  set  the  fire  and  the  circnmstantial  evi- 
dence la  snffident  to  Justify  the  inference  that 
some  engine  on  the  road  did  set  fire,  then  it 
may  be  proper  to  show  that  the  engines  on 
that  road  at  that  particular  place  often  emitted 
sparks,  and  that  some  or  many  of  the  engines 
did  so  at  other  and  different  times. 

• 

Appeal  from  Superior  Court,  Muskogee 
County;  Guy  F.  Nelson,  Judge. 

Action  by  Ed  Taylor  against  the  Ifldland 
Valley  BaUroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

O.  E.  Swan,  of  Muskogee^  for  plaintiff  In 
error. 

P.  J.  Oarey,  at  Maakogee^  for  defendant  In 
orror. 

McNeill,  J.  tub  action  was  commoioed 
In  ttie  superior  court  of  Muskogee  county  by 
Ed  Taylor  against  Midland  Valley  Bailroad 
Company  to  recover  damages  occasioned  by 
the  destruction  of  his  barn  and  other  per- 
sonal property  by  fire,  which  be  alleges  was 
set  by  a  locomotive  engine  running  and 
operated  by  defendant  upon  its  railroad.  A 
trial  was  had  to  a  Jury  which  resulted  in 
a  verdict  for  plaintiff,  on  which  Judgment 
was  rendered,  and  the  case  was  brought  to 
this  court  for  review. 

The  first  proposition  presented  by  counsel 
tor  plaintiff  in  error  is  that  the  coort  erred 
in  ovarruUng  a  demurrer  to  the  evidence  of- 
fered by  the  plaintiff  and  In  refusing  to  per- 
functorily instruct  the  jury  to  return  a  ver- 
dict for  the  defendant  The  evidence  oa 
btiudt  of  plaintiff  disclosed  that  the  barn 
was  located  approximately  128  feet  east  of 
the  trat^  There  was  a  door  or  opening 
about  4  'by  5  feet  in  the  south  end  of  the 
bam  loft,  which  door  was  open  at  the  time. 
There  was  a  very  high  wind  blowing  from 
the  southwest,  which  carried  the  smoke  from 
defendant's  engine  toward  the  barn.  There 
was  hay  In  the  loft,  some  of  which  was  pea- 
nut bay  and  leavea  That  about  30  minutes 
prior  to  the  fire,  there  had  been  a  train  pass- 
ed by  the  bam,  and  that  immediately  prior 
to  when  the  fire  was  discovered,  a  train  pass- 
ed by  and  was  not  out  of  sight.  The  plaintiff 
did  not  identify  the  engine  that  was  sup- 
posed to  have  been  the  cause  of  the  fire. 


That  engines  of  the  defmdant  company  pass- 
ing before  and  after  the  fire  In  pulling  trains 
over  this  same  place  threw  out  sparks  and 
fire  and  set  fire  to  vegetation  as  far  away 
from  the  track  as  the  bam  and  some  In, 
around,  and  close  to  the  bam.  l%at  no  per- 
son had  been  in  the  bam  loft  that  morning. 
That  th#flre  started  In  the  loft  The  defend- 
ant produced  witnesses  to  disclose  that  all 
of  its  engines  were  similarly  constructed  and 
had  the  same  apparatus  to  prevent  tbe 
ibr  owing  out  of  sparks,  and  that  one  engine 
was  Just  as  likely  to  throw  sparks  as  any 
other  engine.  The  evidence  further  disclosed 
that  there  was  a  slight  upgrade  close  by  the 
bam  which  required  some  pulling.  That  the 
fire  was  discovered  in  the  hayloft  a  very  few 
minutes  after  one  train  passed.  There  Is  no 
direct  evidence  that  the  sparks  from  the 
engine  caused  the  flre^  but  It  is  contended 
tbts  is  substantiated  by  reason  of  certain 
circumstances. 

[1]  This  court  In  the  case  of  St  Louis  & 
S.  F.  R.  Co.  V.  Shannon,  25  Okl.  754,  108  Pac. 
401,  21  Ann.  Cas.  1209,  stated  as  follows: 

'The  fact  that  a  fire,  which  destroyed  prop- 
erty, originated  from  the  sparks  of  a  passing 
locomotive,  may  be  shown  by  circmnstantial 
evidence." 

This  same  rule  was  approved  In  the  case 
of  Wichita  Falls  &  N.  W.  Ry.  Co.  v.  Arnold, 
56  Okl.  852,  156  Paa  286,  where  the  court 
stated  as  follows: 

'The  fact  that  a  fire  wliich  destroyed  prop- 
erty originated  from  the  sparks  of  a  passing  lo- 
comotive may  be  shown  by  circumstantial  evi- 
dence." 


[S]  Plaintiff  In  error  admits  that  this  is 
the  rule,  but  contends  that  the  evidence  is 
Insufficient  We  think  this  evidence  brings 
the  case  within  the  rule  announced  in  the 
case  of  St  Ik  &  S.  F.  v.  Shannon,  siqira, 
where  the  court  stated  as  follows: 

"A  bam  situated  about  100  feet  north  of  a 
railroad  track  was  destroyed  by  fire,  which 
caught  at  an  opening  in  hay  with  which  it  was 
filled.  An  engine,  running  heavy  and  throwing 
sparks  or  cinders  toward  the  bam,  passed  just 
prior  to  the  time  of  the  discovery,  and  no 
other  cause  for  the  fire  is  suggested  than  that  it 
was  set  from  this  engine.  Fires  from  sparks 
from  this  or  other  similar  engines  running  on 
the  same  track  had  set  fire  to  grass  immedi- 
ately around  the  barn  on  previous  recent  oc- 
casions. Held,  that  an  order  overruling  a  mo- 
tion for  new  trial,  for  that  the  evidence  did  not 
reasonably  sustain  a  verdict  against  the  com- 
pany, was  not  error" 

— the  facts  being  almost  identical  Plaintiff 
in  error,  however,  relies  upon  the  cases  of  K. 
O.  Ry.  V.  Henderson,  64  Okl.  320,  153  Pac. 
872,  and  St  L.  &  S.  F.  v.  Mobley  (OkL  Sup.) 
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•rd«r  t»    ut   vA.'i/'.-JK  to   »irt»hs   &   rvi-^t. 
•ewJ  wX  ji»*  to  ti*t  vniVi  'A  txr'jistT  wi-'i 

tfeM  t^  •■*  anitvi  at  br  tt*  isry  " 

Tbe  ae^^Dd.  tliirA.  aad  f <7af1k  aarf<a=ieata 
«f  error  <kal  «rlt&  tke  qmndoa  tt  the  cKiart 
a^ialfftay  ^rMcwa  icgjudin^  if  ifca  and 
danten  caoiued  iv  tbeir  esj^iaea  at  ocber 
tiaMK.  We  tldak  ttete  vaa  bo  error  ia  tuU 
respect.  TUa  Identical  qwstioB  vaa  a^jm 
jm*.»^  vjwa  fa  tt«  ease  of  St.  litiais  A  i*.  F. 
T.  fSham^B.  ri^jra,  abeiaUi  tbe  eoort  nat^d 
aa  fc4Vrmi: 

"^  ao  action  ■yr'it  a  railroad  eoaftaar  t» 
rttmtr  Aamapr*  «d  aovMct  of  Cre  earatcd  bj 
■parks  frooi  one  «<  !•-»  ^xvnwcwOTea,  rririei-ce  «< 
tae  mtuimg  0t  atker  firca  by  otber  laevmotiTes  I 
.•  '7./cp'«U':it  wlierc  it  ia  o^-i*  to  ap:>car  that  | 
tt*y  w*r«  lirrarticaEy  H»rt;c»]   in  <!"T;*trocti<»a " 
to  the  one  «Qp>o*«d  to  Lave  act  tbe  fire." 


[4]  Tbia  aan»  mle  ia  annoajKed   ia  tbe 
'«•»  of  OiKir'mn  T.  Wi«<»n*ln  rall«r  B.  Co-i 
96  WU.  .%«i,  17  N.  W.  i;j2,  wbere  it  ia  atated 
as  t(rU//»«: 

"Wbere  tl>«re  is  no  proof  of  what  partScvlar 
eacioe  act  th*  fire,  and  tiie  dreomstactial  eri- 
denee  is  soefa  tiiat  there  is  a  stront  fprobabilitj 
that  some  eociae  on  the  road  d>l  set  the  fare, 
then  it  m*f  be  ^oper  to  show  tliat  the  engines 
oo  that  road  generally  emitted  t'^urka,  «r  tLat 
soiu«  one  or  more  of  tLem  did  so  at  fttb»r 
times  and  places.  8b»ldon  ▼.  Hudxoa  River 
<>>..  14  a.  T.  221;  Field  t.  New  Tortc  etc., 
B.  Co..  82  N.  T.  339:  Bt.  Joseph,  etc..  B.  Co. 
r.  Chase,  11  Kaa.  47;  Hoyett  t.  Pbiladelpbia, 
etc.,  B.  Co..  23  Pa.  St.  878." 

See,  alao,  R.  B.  Co.  ▼.  Biciiaxd-son,  91  U. 
8.  454.  28  I..  Ed.  856;  Smitti  t.  Central  Ver- 
moDt  By.  Co.,  60  Vt  200.  b7  Aa  535. 

Tlia  fourtb  and  fif tb  a-Sfiigameats  of  error 
go  to  tbe  glring  and  refusing  of  certala  ia- 
stmctions.  Plaintiff  ia  error  citm  no  aa- 
:tiorltles  to  sostaln  the  cootention  tbere  was 
any  error  in  tbe  giving  and  rcfu-lng  of 
th<;$)e  ioKtructiona.  Tbe  instructioDS  as  a 
whole  disclosed  tliat  tlte  court  fairly  sub- 
mitted tbe  isaues  to  tlie  jury,  and  we  think 
there  were  no  prejudicial  errors  therein. 

For  the  reoKons  stated,  tbe  judgment  of 
tbe  oonrt  ia  atfirmed. 

HARBISON,  C.  3..  and  JOHNSON,  Etr 
TING.  and  NICHOLSON,  JJ..  concur. 
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faHyt 

fa  state  eaan  af  : 
'Wbere  tbe  Cteto  atated  fa 
tioa  thaw  that  the  drfendaiiU 
him  of  his  ptupeity  wifhaaC  A 
law  and  laiTe  converted  Oa  mma 
cceds  thereof  to  (heir  owa 
petition  be  seeiu  to 
as.it  the  raiae  of  aaid  property.,  tbe  peci^^os 
states  a  caose  of  action,  and  it  ia  rerccaMe  er- 
ror to  sustain  a  detcsrrer  tbereto. 

Appeal  from  District  Court.  Ottawa  Cooi- 
ty ;  Preston  S.  XXaris,  Judges 

Action  by  John  !H>ry  against  Bd  Fnoiaaii, 
as  sheriff  of  Ottawa  eooaty.  OicL.  aad  Oms 
Board  of  County  OiwnnrfMlntia  of  such 
county,  to  reoorer  tbe  value  of  a  Fted  aat»- 
mobile  fran  tbe  dcftadants  wlikk  tbey  bad 
oonfiacated.  Tbe  defeadsnti*  demurrer  to 
tlie  petition  was  sostainwl,  aad  JadgnMat 
rendered  against  tlie  plaintiff,  and  be  appeals. 
Judgment  rerersed  aad  cause  remanded,  wttb 
directions  to  orcmile  tbe  dauutra. 

Nesbitt  *  Nesbitt.  of  Miami,  for  ^aintiff 
in  error. 

N.  C  Bari7  and  A.  W.  Tomer,  both  <^ 
Miami,  and  J.  G.  Dewberry,  of  Tulsa,  for 
defendants  in  error. 

MILLER,  J.  Tliis  aetioa  was  oonunenced 
in  the  district  court  of  Ottawa  county,  by 
John  Spry,  as  plaintiff,  against  fid  Freenvui, 
as  sheriff  of  Ottawa  eonnty.  OkL,  and  tbe 
board  of  cotmty  commiwloneta  of  Ottawa 
county,  to  recover  $500,  being  the  alleged  val- 
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ne  of '  a  motor  vehicle,  otherwise  described 
as  a  Ford  automobile. 

Th£  plaintiff  111  his  petition  states  that  on 
the  22a  day  of  July,  1917,  while  he  was  trav- 
eling on  the  public  highway  In  Ottawa  coun- 
ty, OW.,  driving  his  Ford  automobile,  the 
said  Ed  Freeman,  as  sheriff  of  said  Ottawa 
county,  by  his  deputies,  George  O.  Gibson 
and  W.  H.  Corder.  arrested  the  plaintiff,  and 
seized  his  said  Ford  automobile  without  any 
authority  of  any  search  of  seizure  warrant, 
and  wlOiout  having  witnessed  the  commis- 
sion, or  attempted  commission,  of  any  crime, 
and  wholly  without  anthorlty  of  law,  and 
thereupon  took  the  same  Into  their  posses- 
sion, wholly  depriving  the  plaintiff  thereof. 
That  plaintiff  thereupon  was  incarcerated  in 
the  county  Jail  of  said  county,  charged  by  in- 
f ormatlen  of  having  committed  the  crime  of 
transporting  intoxicating  liquors  traia  one 
point  within  the  state  of  Oklahoma  to  anoth- 
er point  therein ;  that  on  July  27,  1917,  Ray 
McNaughton,  the  then  acting  county  attorney 
of  said  county,  filed  a  petition  in  the  county 
court  of  said  county,  being  civil  case  No.  613, 
State  of  Olclahoma  ex  rel.  Bay  McNaughton 
V.  One  Ford  Touring  Car,  alleging  that  the 
said  John  Spry  did,  on  the  22d  day  of  July, 
1917,  use  and  employ  ^Is  said  Ford  automo- 
bile for  the  purpose  of  transporting  Intoxi- 
cating liquors  from  one  p<dnt  within  the  state 
of  Oldahoma  to  another  point  therein ;  that 
on  the  same  day,  to  wit,  the  27th  day  of  Ju- 
ly, 1917,  without  causing  process  or  notice  of 
any  kind  to  be  served  upon  this  plaintiff,  and 
without  the  knowledge  of  plaintiff,  derived 
from  any  source  whatever,  the  court  proceed- 
ed to  hear  the  testimony  of  the  state  of  Okla- 
homa ill  support  of  the  allegation  of  said  pe- 
tition, and  did  thereupon  and  on  the  same 
day,  to  wit,  the  27th  day  of  July,  1917,  ren- 
der a  Judgment  forfeiting  plalntlff^s  VotA  au- 
tomobile to  the  state  of  Oklahoma;  that 
thereafter,  and  on  the  10th  day  of  August, 
1917,  the  said  sheriff  of  Ottawa  county  sold 
said  Ford  automobile,  and  the  inroceeds  de- 
rived therefrom  were  turned  over  to  Ottawa 
county,  OkL 

The  plaintiff  further  alleges  that  on  the 
trial  of  the  criminal  charge  preferred  against 
him,  which  occurred  on  January  19,  1918,  he 
was  acquitted  by  a  Jury  of  his  i)eer8  drawn 
from  the  body  of  Ottawa  county.  The  plain- 
tiff attaches  several  exhibits  to  his  petition, 
aniong  wMch  is  the  petition  and  Journal  en- 
try of  Judgment  In  said  case  No.  813,  civil,  in 
the  county  court  of  Ottawa  county.  The  pe- 
tition to  forfeit  ttie  automobile  was  passed 
on  by  the  county  court  on  the  same  day  it 
'  was  filed,  and  Judgment  rendered,  forfeiting 
the  Ford  automobile  and  ordering  It  sold. 
The  return  of  the  sheriff  shows  tliat  he  sold 
the  car  for  the  sum  of  $335. 

To  this  petition  filed  In  the  district  court 
to  recover  the  value  of  the  automobile  the 
2MP.-70 


defendants  Interiwsed  a  general  demurrer. 
On  the  30th  day  of  July,  1918,  the  district 
court  sustained  the  demurrer  of  the  defend- 
ants. The  plaintiff  perfected  this  appeal,  andl 
appears  here  as  plaintiff  In  error.  The  de- 
fendants appear  here  as  defendants  in  error. 
For  convenience  the  parties  will  be  referred 
to  as  they  appeared  in  the  court  below. 

The  plaintiff  In  his  petition  in  error  sets 
oat  two  assignments  of  error,  as  follows: 

"(1)  Said  distrfet  court  erred  in  sustaining 
appellees'  demnrrer  to  this  appellanlfs  peti- 
tion. 

"(2)  The  district  court  erred  in  rendering 
judgment  against  this  appellant  -upon  sustain- 
ing  the  demurrer  aforesaid." 

[1,2]  The  petition  filed  in  the  county  court 
to  confiscate  the  Ford  automobile  states  that 
the  county  attorney  is  proceeding  under 
House  Bill  No.  517,  enacted  by  the  Leglsla- 
tnre  of  the  state  of  Oklahoma  in  the  year 
1917.  This  is  diapter  188,  Session  Laws 
1917.  Said  section  contemplates  that  the 
proceedings  had  for  the  confiscation  of  the 
property  therein  described  shall  ccmform  to 
the  Code  of  Civil  Procedure,  and  notice  must 
be  given  in  some  one  of  the  ways  recognized 
by  the  Code  of  Civil  Procedure  In  order  to 
confer  Jurisdiction  upon  the  court.  The  ar- 
rest of  John  Spry  on  a  criminal  charge  did 
not  Impart  any  notice  to  him  that  he  or  bis 
property  was  being  proceeded  against  in  a 
civil  action.  To  confiscate  his  property  with- 
out notice  and  a  reasonable  opportunity  to 
be  heard  would  be  to  violate  the  Fourteenth 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  sectltm  7,  article  2,  of  the  Con- 
stitution of  Oklahoma.  It  wonld  be  depriv- 
ing him  of  his  property  without  due  process 
of  law.  State  ex  reL  v.  Hooka,  22  Okl-  712. 
98  Pac.  984. 

[3]  Under  the  facts  dlsdosed  in  the  plain- 
tiff's petition  the  purported  Judgmmt  ren- 
dered on  the  27th  day  of  July,  1917,  cmifis- 
cating  the  Ford  automobile  and  ordering  it 
sold  by  the  sheriff,  was  void  for  want  of  Ju- 
risdiction. The  petition  on  its  face,  together 
with  the  exhibits  attadied,  stated  a  cause  of 
action.  Where  the  petition  states  a  cause  of 
action,  it  is  error  for  the  court  to  sustain  a 
general  demurrer  to  the  petition.  It  neces- 
sarily follows  that  the  court  also  committed 
error  In  rendering  Judgment  against  the 
plaintiff  when  It  erroneously  sustained  the 
demurrer. 

The  Judgment  of  the  trial  court  Is  revers- 
ed and  the  cause  remanded,  with  Instructions 
to  overrule  the  demurrer  and  take  such  fur- 
ther proceedings  as  may  be  necessary  and 
which  are  not  inconslsteut  with  the  views 
herein  expressed. 

HARBISON,  C.  J.,  and  PITCHFORD,  V. 
C.  J.,  and  JOHNSON  and  KENNAIVIBB,  JJ., 

concur. 
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DIKE  tH  al.  V.  MARTIN  at  al.    (N*.  10529.) 
(Snprcme  Court  of  Oklahoma.    F«b.  21, 1922.) 

(St/Haiut  hv  th«  Court.) 

1.  Qontraot*  «s>l48,  245(2)— Prior  ■ogotia* 
tlooa  margad  In  wrtttea  oontraot;  all  |>ar< 
tiM'  nagatlatlont  oontlitored  In  eonstrulng 
wrIttM  Inttmmant. 

Where  prellmlDarr  negotiation!  are  con- 
■ummated  bj  a  writtan  acreement,  or  an  oral 
contract  la  evidenced  bj  a  attbae<iuent  agreed 
memorandum  in  writing,  the  writing  aupersedes 
all  prcTioas  underatandinga,  and  the  intent  of 
the  partial  must  be  aacertained  therefrom. 
However,  in  case  of  doubt  aa  to  ita  meaning,  all 
the  negotiations  between  the  parties  ought  to 
be  considered  In  giving  a  contract  constmc- 
tion. 

2.  Evidence  «s>445(l)— Rule  oxolading  parol 
ovIdOBoo  to  altor  or  vary  hold  not  to  prohibit 
•atabllshing  by  parol  of  a  subeeiineot  agree- 
■ent. 

The  rule  forbidding  the  admission  of  parol 
or  eztrinale  evidence  to  alter,  vary,  or  contra- 
dict a  written  instrument  does  not  apply  so  as 
to  prohibit  the  establishment  by  parol  of  an 
agreement  between  the  parties  to  a  writing, 
entered  into  subsequent  to  the  time  when  the 
written  instrument  was  executed,  notwithstand- 
ing such  subsequent  agreement  may  have  the 
effect  of  adding  to,  changing,  modifying,  or  even 
altogether  abrogating  the  contract  of  the  par- 
ties as  evidenced  by  the  writing. 

3.  Joint  adventures  «=»4(l)— RoiatloK  be- 
tween partlea  la  flduolary,  and  reqalree  nt- 
■oat  gaod  faHh. 

The  relation  between  parties  to  a  Joint  ad- 
venture is  fiduciary  in  its  character,  and  re- 
quitfa  the  utmost  good  faith  in  all  the  dealinga 
of  the  parties  with  each  other. 

4.  Joint  adventures  •a>l— Contraet  anfReleatly 
supported  by  oonalderatleo  of  mutual  prom- 


A  contract  of  Joint  adventure  is  anffidently 
supported  by  a  consideration  growing  out  of  the 
mutual  promises  of  the  parties. 

8.  Joint  adveaturea  «=a4(l)-^eBey  advanead 
hy  one  bold  a  loan  to  the  jelat  adventure. 
Where  six  persons  enter  into  an  agreement 
to  acquire  a  mining  lease  in  e^jual  interest,  five 
of  such  persons  to  furnish  money  and  the  other 
to  contribute  bia  services  and  experience  in  su- 
perintending   the    work    of    prospecting    such 
lease,   money    advanced  for   such   prospecting 
by  the  one  contributing  his  services  and  one  of 
the  others,  without  giving  the  other  four  an  op-  | 
portunity  to  participate,  will  be  considered  in  I 
the  nature  of  a  loan  to  the  Joint  adventure,  and 
for  the  benefit  of  the  Joint  adventurers.  < 

6.  Joint  adventnree  «=»|— if  one  refnaes  to 
perforni  Ma  oMIgatloM  bla  nasaeiatae  may 
tanalnata  tfea  ratatian  and  oany  eat  tba  an- 
tantrtae. 

If  either  party  to  a  Joint  adventure  has  re-  i 
tased  to  aubetantiaUy  perform  hia  obligationa,  ' 
bia  asaociatea   may   terminate  their  relationa 
with  him.  and  cany  out  the  enterprise  to  his  , 


ezduaion,  and  if  for  tbla,  or  any  other  valid 
reason,  they  cfaooae  to  terminate  the  relation- 
ship, they  could  do  so  oijy  by  giving  notice  to 
him  that  the  relationahip  waa  then  and  there 
ended. 

7.  Joint  adveatnroa  <8=»4(l)— Ono  abtalnlag  ti- 
tle to  the  property  by  fraud  cannot  retain  it 
ngalnst  bis  coadventurers. 

Where  one  party  to  a  joint  adventure  ob- 
tains the  title  to  property,  not  only  by  frand 
or  by  violation  of  confidence,  or  of  fiduciary 
relations,  or  in  any  other  nnconscientioua  man- 
ner, ao  that  he  cannot  eqxiitably  retain  it  against 
his  coadventurera,  equity  carries  out  ita  the- 
ory of  a  double  ownerahlp,  equitable  and  legal, 
by  imposing  a  oonatructive  trust  upon  the  prop- 
erty in  favor  of  the  one  who  in  good  conacience 
ia  entitled  to  it,  and  who  is  considered  in  eqni^ 
aa  the  beneficial  owner  thereof,  or  of  an  in- 
terest therein. 

8.  Tmats  «ss92(^2— Conatnratlva  tmata  ara  net 
within  atatuta. 

Constructive  trusts,  being  created  by  op- 
eration of  law,  are  not  within  the  atatnte  of 
frauds. 

9.  Appeal  and  error  «s»l009(4)— Judgmaat  will 
not  be  aat  aaida  nnleea  agalaat  weight  of  evi- 
dence. 

In  equitable  actiona,  the  Judgment  «t  the 
trial  court  will  not  i>e  set  aside  unless  it  ia  dear- 
ly against  the  weight  Of  the  evidence. 

19.  Minea  and  minerals  «s»50— Jndgaant  far 

plalRtiffa  In  snit  involving  Intereet  In  mining 

rights  and  oontraot  for  mlnlag  lease  bald  net 

against  weight  of  evideooa. 

Record  examined,  and  held  that  the  Jndg- 

ment  of  the  trial  coort  ia  not  againat  the  dear 

weight  of  the  evidence. 

Appeal  from  District  Coort,  Ottawa  Coon- 
ty;   A,  C.  Brewster,  Judge. 

Actloa  by  B.  A  Martin  and  otbera  against 
C  F.  Dike  and  others.  Judgment  for  plain- 
tUCa,  and  defoidants  appeal.    AfiBrmed. 

A.  Scott  niompaon.  of  Miami,  and  Leslie 
J.  liyons,  oC  Kansas  City,  Mo.,  for  plaintiffs 
in  error. 

Gtover  O.  James,  of  JopUn,  Mc  and  Vem 
B.  TbompaoD,  of  Miami,  for  defendants  In 
error. 

NICHOLSON,  X  This  suit  was  Institated 
by  El  A.  Martin,  W.  U  Martin,  John  F.  Mar- 
tin, and  P«ry  Webster,  as  plaintiffs,  against 
a  F.  Dike.  W.  M.  Smith,  and  O.  L.  Picher, 
as  defendants;  the  plaintiffs  praying  that 
the  court  decree  them  to  be  the  owners  of  an 
undivided  ooe-sixtta  Interest  eadi  In  certain 
miiUng  rlj^ts  and  a  certain  contract  for  a 
lead  and  sine  mining  lease  covering  40  acres 
of  land  in  Ottawa  county.  The  trial  court 
found  for  the  plaintiffs,  and  entered  tlte  de- 
cree as  prayed  for,  to  reverse  which  the  de- 
fendants have  prosecuted  this  appeal.  For 
convenience,  we  will  refer  to  the  parties  as 
they  appeared  In  tlie  lower  coorC 
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The  facts,  is  disclosed  by  the  tmcontro- 
▼erted  evidence  of  the  plalntifla^  are  sub- 
stantially as  foUowa: 

B.  A.  Martin,  one  of  the  plaintiffs,  and  Q. 
F.  Dike,  one  of  the  defendants,  first  met  In 
July,  1916,  at  which  time  Martin  was  fur- 
nishing machinery  for  a  mine  being  con- 
structed by  a  company  of  which  Dike  was 
anperlntendent  Early  in  September,  1918, 
while  Dike  and  Martin  were  driving  from 
the  Montreal  mine  to  Miami,  and  as  they 
were  passing  the  Blue  Bird  mine.  Dike  said 
there  was  some  good  mining  property  in  that 
▼Idnlty  which  he  eonld  acquire,  provided  he 
could  get  a  company  to  drill  it  out  At  that 
time  Martin  told  him  that  he  believed  he 
could  Interest  his  brothers  in  the  matter,  and 
Dike  replied  that  if  this  could  be  done,  and 
a  company  formed  to  dev^op  the  property, 
he  (Dike)  could  acquire  'the  property.  In  a 
later  conversation  Martin  informed  Dike  that 
be  had  talked  with  his  brothers  and  Web- 
ster, and  that  they  could  finance  the  propo- 
sition. Dike  then  wanted  the  plaintiffs  to 
carry  Mm  for  a  one-fifth  Interest  in  the  ven- 
ture, and  this  was  agreed  ux>on.  The  plain- 
tiffs, with  the  exception  of  B.  A.  Mbrtln, 
went  to  the  mining  district  to  meet  Dike  and 
look  over  the  property,  upon  which  he 
claimed  leases  could  be  procured.  Dike  iU' 
troduced  them  to  Smith,  and  stated  that  he 
was  a  large  leaseholder,  and  had  two  or 
three  leases  In  which  he  thought  they  would 
be  interested.  The  plaintiffs  and  Smith  then 
drove  to  the  southwest  quarter  of  the  north- 
west quarter  of  section  81,  township  29,  range 
23  east,  referred  to  as  the  "south  40."  j^nltn 
stated  that  he  had  a  large  number  of  tracts, 
but  to  his  ndnd  this  was  the  best  one  to  start 
drilling  on,  giving  as  his  reason  that  there 
were  two  old  holes  thereon,  the  cuttings  from 
which  showed  a  favorable  fcwmation;  he 
stated  that  he  thought  so  favorably  ot  it  that 
be  would  like  to  carry  an  Interest  in  the 
pro6t>ecting  himself,  whereupon  it  was  agreed 
that  Smith  should  have  a  onenslxth  int^est 
in  the  ventore,  and  the  drilling  should  start 
on  the  above-described  land,  and  on  Septem- 
ber 21,  1916,  the  following  contract  was  en- 
tered Into: 

"This  contract  made  and  entered  into  this 
21st  day  of  September,  1916,  witnesseth: 

"Whereas,  there  was  executed  and  delivered 
to  B.  A.  Martin,  as  trustee  one  contract  for 
mining  lease  dated  the  18th  day  of  September, 
1918,  leasing  to  the  said  trustee  the  southwest 
qnarter  of  the  northwest  quarter  of  section 
thirty-one  (31),  township  twenty-iHue  (29) 
range  twenty-three  (28)  east  of  the  Indian 
meridian,  Ottawa  county,  Oklahoma:  There- 
fore, its  is  mutaally  agreed  that  the  said  £!. 
A.  Martin  is  holding  this  lease  in  trust  for  the 
following  parties  and  interests  as  herewith  set 
forth:  C.  F.  Dike,  of  Joplin,  Missouri,  one- 
sixth,  W.  M.  Smith,  Baxter  Springs,  Kansas, 
one-Sixth,  W.  L.  Marthi,  Webb  City,  Missouri, 
one-sixth,  John  F.  Martin,  Joplin,  Missouri,  one- 
sixth,  P«ny  Webster,  Carthage,  MSssonri,  one- 


■izth,  B.  A.  Martin,  of  Joplin,  iLDssonrl,  one- 
sixth. 

"It  is  onderstood  and  agreed  that  C.  F.  Dika 
is  not  to  participate  in  the  payment  of  any 
drilling  on  this  lease.  That  all  payments  for 
drilling  will  be  taken  care  of  pro  rata  by  W. 
M.  Smith,  W.  L.  Martin,  John  F.  Martin,  Per- 
ry Webster  and  B.  A.  Martin,  until  all  drilling 
has  been  done.  Then  a  mntnal  agreement  will 
be  arranged  for  a  continnation  of  O.  F.  Dike's 
interest. 

"It  is  farther  understood  and  agreed  by  the 
parties  to  this  contract,  that,  immediately  upon 
the  completion  of  each  bole,  B.  A.  Martin  will 
pay  drill  contractor,  each  party  will  be  required 
to  immediately  deliver  to  said  B.  A.  Martin 
trustee,  big  one-fifth  (%)  of  the  said  drilling, 
and,  If  not  paid  within  five  (5)  days  from  that 
date,  he  shall  forfeit  and  relinquish  all  right 
of  benefit  In  the  said  lease  and  the  other  re- 
maining partners  shall  have  the  right  to  pro 
rate  the  amount  and  wHl  be  interested  aa  per 
the  said  pro  ration. 

"In  witness  whereof,  we  have  hereto  set  onr 
hands  and  seals  this  21st  day  of  September, 
1916,  to  six  (6)  copies,  Nos.  1,  2,  3,  4,  5  and 
6;  each  party  to  receive  a  copy  of  this  contract. 

"O.  F.  Dike. 

"W.  M.  Smith. 

-Vf.  L.  Martin. 

"John  F.  Martin. 

"Perry  Webster. 

"B.  A.  Martin." 

After  the  execution  of  this  contract  drill- 
ing operations  were  begun,  and  two  boles 
drilled  to  a  depth  of  300  feet,  bat  no  ore  a>- 
countered.  Uiwn  the  completion  of  the  sec- 
ond hole  the  plaintiffs  informed  Dike,  who 
had  supervision  of  the  drilling  operations, 
that  they  did  not  think  It  advisable  to  spend 
more  money  on  that  lease.  Dike  then  told 
the  plaintiffs  that.  If  they  would  consent  to 
drill  another  hole  near  the  north  line  of  said 
tract,  and  a  showing  of  ore  or  open  ground 
was  encountered,  he  would  procure  a  lease 
on  the  northwest  quarter-of .  the  northwest 
quarter  of  said  section  31,  referred  to  as  the 
"north  40,"  and  they  would  continue  their 
drilling  operations  on  that  tract  This  was 
agreed  to,  and  the  third  bole  was  drilled 
near  the  northwest  comer  of  the  "^south  40." 
The  first  three  holes  were  paid  for  by  B.  A. 
Martin,  the  other  parties  later  contributing 
their  proportionate  shares  of  this  expense. 
Soon  after  the  third  hole  was  completed 
Dike  informed  the  plalaUfC,  M.  A.  Martin, 
that  he^was  going  to  drill  the  fourth  hole  on 
the  "north  40."  Upon  the  completion  of  this 
hole  B.  A.  Martin  asked  Dike  for  the  depth 
of  It  so  payment  could  be  made,  %ad  Dike 
informed  him  that  Smith  had  paid  for  said 
drilling.  Martin  insisted  upon  being  advised 
of  the  amoupt  due,  but  Dike  replied  that 
there  was  no  hurry,  that  he  would  furnish 
him  the  d^th  of  the  tMle  in  a  few  days,  and 
they  would  settle  upu 

The  fifth  and  sixth  holes  were  drilled  on 
the  "north  40."  Prior  to  the  time  the  sixth 
hole  was  dziUed,  VL  A.  Miartin  aaked  Dike  for 
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the  depth  of  the  taarttx  and  fifth  holes,  stat- 
ing that  he,  wanted  to  pay  for  drilling  them, 
but  Dike  replied  that  there  was  no  hnrry. 
The  sixth  hole  was  subsequently  drilled,  and 
was  completed  on  March  17,  1917 ;  on  March 
10,  1917,  Dike  told  H.  A.  Miartln  that  they 
had  encountered  a  good  showing  of  ore  In 
the  sixth  hole,  and  he  wa^  sorry  that  the 
plaintiffs  had  quit  Martin  Insisted  that  they 
had  not  quit,  and,  upon  being  advised  that 
there  had  been  about  900  feet  of  drilling 
done  in  the  last  three  holes,  delivered  to 
Dike  his  check  for  $720,  being  four-fifths  of 
the  cost  of  said  drilling.  Dike  took  the 
check,  but  said  he  did  not  know  the  exact 
depth  that  had  been  drilled,-  and  did  not 
know  that  the  amount  was  correct,  but  that 
he  would  measure  the  last  hole  and  advise 
the  plaintiffs  of  the  correct  amount,  and  they 
could  settle  with  blm.  Be  did  not  cash  the 
check  for  $720. 

At  this  convrasation  Dike  asked  the  plain- 
tiffs if  they  were  willing  to  fumish  as  much 
as  ^,000  oi  $5,000  each  to  continue  prospect- 
ing, and  they  agreed  to  furnish  as  much  as 
$20,000,  if  necessary,  to  carry  ont  the  work 
and  procure  the  necessary  machinery.  Dike 
agreed  to  return  that  night  and  fumish  the 
plaintiffs  with  the  correct  number  of  feet 
drilled  in  the  last  three  holes,  but  be  did  not 
do  this,  and  when  the  plaintiffs  called  on  him 
at  his  home  he  advised  them  that  he  had 
seen  Smith  that  day  and  that  it  was  not 
agreeable  with  Smith  that  the  plaintiffs  be 
granted  Interests  In  the  lease,  but  some  time 
later  telephoned  E.  A.  Martin  stating  that 
he  and  Smith  would  be  willing  to  grant  them 
a  one-sixth  interest  in  the  property,  but  not 
a  one-sixth  Interest  each.  The  contract  for 
lease  covering  the  property  In  controversy 
was  executed  by  O.  S.  Pich»  to  the  defend- 
ant Dike  on  December  1,  1016.  The  defend- 
ant O.  S.  Pidter  filed  no  pleading  in  the  trial 
court;  th^  jndgtoent  does  not  in  terms  re- 
tex  to  him,  and  be  is  not  a  party  here. 

[1]  ^nie  plaintiffs  in  error  Insist  that  the 
dedslve  question  for  determination  is  wheth- 
er or  not  the  evidence  establishes  an  oral 
general  cdntract  and  understanding  between 
the  parties  whereby  they  were  to  secure  lead 
and  sine  mining  leases  in  the  Miami  district 
and  prospect  and  develop  thereon,  or  wheth- 
er their  entire  agreement  was  embodied  In  the 
written  contract  above  set  oat,  and  oontoid 
that  the  evidence  fails  to  show  th^t  there 
was  a  general  blanket  oral  contract  of  Joint 
adventure,  but,  on  the  contrary,  the  entire 
agreement  betwesi  the  parties  was  embodied 
In  Bald  written  contract.  In  support  of  tlils 
c<mtentlon  they  Invoke  the  widMmown  role 
that  "where  preUminary  negotiations  are 
consummated  by  a  written  agreement,  or  an 
<wal  contract  Is  evidenced  by  a  snbsequent 
agreed  memorandnm  In  writing,  the  writing 
supersedes  all  prevloos  understandings,  and 
the  Intent  of  the  parties  most  b*  asoectaioed 
therefrom"  ^eotlen  M2,  B«r.  lAws  IMO;  18 


C.  J.  644),  and  in  additlOB  thereto  point  to 
the  following  question  propounded  to  tbe  de- 
fendant EL  A.  Martin,  and  his  answer 
th»eto: 

"Mr.  Cnrrey:  I  ask  leave  now  to  ask  a  qnes- 
tion  as  a  basis  for  an  objection.  Your  conver- 
sation that  you  had  with  him,  wliatever  it  was, 
finally  culminated  in  the  execntlon  of  this  con- 
tract which  I  read  to  tbe  coart  and  which  baa 
been  marked  an  exhibit  thereto  a  deposition? 

"The  Witness:  Yes  sir." 

[tl  There  appean  to  be  no  ambiguity  In 
tbe  contract ;  neither  Is  any  reference  made 
therein  to  any  general  oral  understanding  be- 
tween the  parties,  no  other  land  Is  referred 
tOh  and  nothing  appears  therein  Indicating  or 
suggesting  that  this  contract  did  not  embody 
the  entire  agreement  of  the  parties  up  to 
the  time  of  its  exe4hition.  Furthermore,  tbe 
witness  EI  A.  Martin  testified,  and  evidently 
understood,  that  all  of  their  prior  negotia- 
tions and  agreements  were  merged  Into  the 
written  contract;  therefore  any  negotiaticms, 
convorsattons,  and  understandings  bad  prior 
to  the  execution  of  such  contract  must  be 
disregarded,  and  the  contract  must  be  con- 
sidered as  containing  tbe  entire  agreement 
between  the  parties  at  that  time.  However, 
this  rule  does  not  apply  so  as  to  prohibit  the 
establishment  by  parol  of  an  agreemmt  be- 
tween the  parties  entered  into  subsequently 
to  the  execntlon  of  the  written  contract,  not- 
withstanding sudi  agreement  may  have  the 
effect  of  adding  to,  changing,  modl^ng,  or 
even  altogether  abrogating  tbe  contract  of 
the  parties  as  evidenced  by  the  writing,  Sec^ 
tlon  988,  Rev.  Laws  1910;  17  Cyc  734.  So 
let  ns  consider  that  whldi  transidred  afto' 
the  execntlon  of  the  written  contract. 

It  appears  that,  after  two  holes  bad  been 
drilled  on  the  land  described  In  the  written 
contract,  and  no  showing  of  ore  or  open 
groimd  obtained,  the  plaintiffs  Informed  the 
defendants  that  they  did  not  think  favtaaUy 
of  that  tract,  and  did  not  oonsldw  It  advis- 
able to  expend  more  money  In  attempting  to 
discover  ore  thereon,  whereupon  tbe  defend- 
ant IMke  stated  to  the  plaintiffs  that  be  and 
Smith  did  not  like  to  have  them  qolt;  that 
he  believed  they  might  discover  open  ground 
to  the  north,  and.  If  the  plaintiffs  wonld  con- 
sent to  drill  a  hole  near  the  north  line  of 
said  tract,  and  ore  or  open  ground  was  en- 
countered, he  would  procure  a  lease  on  the 
"north  40,"  and  they  would  continue  drilling 
it  as  they  had  the  other  lease.  To  this  tbe 
plaintifCs  agreed,  and  tbe  third  hole  was 
drilled  near  the  northwest  eataet  of  the 
"south  40."  Tbe  cost  of  drilling  this  Inde 
was  paid  for  by  the  check  of  K.  A.  Martin. 
dated  December  8,  191ft.  At  this  time  Mar- 
tin asked  Dike  if  he  had  procnred  a  lease  on 
tbe  "north  40,"  and  Dike  replied  that  he 
had.  A  showing  of  lead  was  encountered  In 
the  third  hole,  and  Dike  agreed  with  the 
plaintiffs  to  locate  the  fourth  bole  on  th« 
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"north  40."  There  wa«  notblng  to  indicate 
the  dividing  Une  between  these  two  40-acre 
tracts,  and,  evidently  through  mistake,  the 
fourth  hole  was  also  drilled  on  the  "south 
40."  Zinc  ore  and  open  ground  was  encoun- 
tered in  this  bole,  and  the  Indications  were 
so  favorable  as  to  Justify  further  drilling. 
The  plalntlfTs  endeavored  to  ascertain  the 
amount  dne  for  drilling  this  hole  so  they 
ndght  pay  therefor,  but  the  defendants  failed 
to  furnish  them  with  this  information.  The 
fifth  and  sixth  holes  were  drilled  on  the 
"north  40,"  and  valuable  ore  deposits  dis- 
covered, and  It  was  after  this  discovery,  and 
without  affording  them  an  opportunity  to 
pay  their  proportionate  shares  of  drilling, 
that  the  defendants  Informed  the  plaintiffs 
that  they  (plaintiffs)  were  no  longer  Interest- 
ed in  the  .venture. 

As  we  view  the  evidence,  It  Ohowa  that 
there  was  a  snbseqnent  parol  agreemmt  be- 
tween the  parties  to  drill  the  "north  40"  on 
the  same  terms  as  they  had  operated  on  the 
"south  40,"  and,  as  they  were  joint  adven- 
turers in  the  first  instance,  they  continued  as 
sncb  under  the  subeeqaent  agreement.  This 
snbseqnent  agreement  Is  founded  upon  a  suf- 
fldent  consideration  consisting  of  the  mutual 
promisee  of  the  parUes.  28  Gyc.  454;  King 
V.  Barnes,  100  N.  Y.  285,  16  N.  B.  832;  Bots- 
ford  V.  Van  Hlper,  33  Nev.  190, 110  Pac.  706; 
lailer  T.  Walser,  42  Nev.  497,  181  Pac.  48T. 

( 3]  The  relation  between  Joint  adventurers 
Is  fldndary  in  its  charactor,  and  demands 
the  utmost  good  faith  in  all  the  dealings  of 
Ute  parties  with  each  other.  15  B.  O.  U  601; 
Botsford  ▼.  Van  Biper,'  snpra. 

[4,  i]  The  eWdence  of  the  plafntiffe,  whi<!h 
is  uncontradicted  by  either  of  the  defend- 
ants, indicates  that  the  defendants  have  not 
shown  the  good  faith  and  fairness  toward  the 
plaintiffs  which  is  exacted  of  coadventurers 
In  the  prosecntlon  of  a  common  enterprise. 
They  induced  the  plaintiffs  to  contribute 
their  proportionate  shares  of  the  expense  of 
drilling  the  third  hole,  so  located  that  It 
would  In  a  measure  test  the  "north  40,"  un- 
der the  promise  and  agreement  to  procure  a 
lease  and  continue  operations  thereon  upon 
the  same  terms  and  in  the  same  manner  as 
they  were  then  operating  on  the  "south  40," 
and,  so  far  as  the  plaintiffs  were  informed,  the 
work  on  the  "north  40"  was  being  prosecuted 
by  and  for  all  parties.  They  were  not  given 
an  <H>portunity  to  pay  their  shares  of  the  ex- 
pense, thoo^  they  sought  to  ascertain  the 
amount  thereof  in  wder  that  they  might  con- 
tribute. Of  course,  if  the  plaintiffs  had  upon 
reasonable  notice  and  demand  by  the  defend- 
ants refnsed  to  contribute  their  due  propor- 
tions of  the  expense  of  drilling  on  the  "north 
40,"  they  could  not  invoke  the  aid  of  a  court 
to  secure  their  interests  therein,  or  a  share 
In  the  proceeds.  Saunders  v.  ItfcDonough, 
IM  Ala.  UO.  67  Soath.  691.  But  the  mere 
fact  that  the  defendants  paid  the  ftn»<wHMi 
or  fnmished  aU  the  money  used  in  prospect- 


ing the  "north  40"  does  not  exclude  the  plain- 
tiffs from  sharing  in  the  proceeds  (Botsford 
Vr  Van  Blper,  snpra;  Lind  v.  Webber,  36 
Nev.  623,  184  Paa  461,  135  Pacl  139,  141  Pac. 
468,  60  U  B.  A.  [N.  8.]  1046,  Ann.  Oos.  1916A, 
1202),  and  particularly  is  this  true  when  the 
plaintiffs  were  at  all  times  able,  ready,  and 
willing  to  pay  their  proportionate  shares, 
and  were  prevrated  from  so  doing  by  the  acts 
of  the  defendants. 

Under  the  facte  in  this  case,  the  money  ad- 
vanced by  the  defendants,  and  used  in  drill- 
ing and  prospecting  the  "north  40,"  without 
giving  the  plaintiffs  an  oroortunlty  to  par- 
ticipate In  the  paymoit  therefor,  will  be  con- 
sidered in  the  nature  of  a  loan  to  the  Joint 
advoitnre^  and  for  the  benefit  of  the  Joint  ad- 
venturers.   MlUer  V.  Walser,  snpra.  • 

[6]  If  eitho:  party  to  the  Joint  adventure 
had  refnsed  to  substantially  perform  his  ob- 
ligation, his  associates  might  terminate  their 
relation  with  him  and  carry  out  the  enterprise 
to  his  exduslon ;  and  if  for  this,  or  any  other 
valid  reason,  they  choose  to  terminate  the 
relatlonabip,  th«y  could  do  so  only  by  giving 
notice  to  him  that  the  relationship  was  then 
and  there  ended.  Saunders  v.  McDonoug^ 
supra. 

[7]  The  eontentloB  that  the  statute  of 
frauds  prevents  a  recovery  la  without  merit. 
As  has  already  been  said,  the  parties  occu- 
pied a  fiduciary  relation,  and  it  was  throngjt 
a  violation  of  this  relation  and  of  the  omifl- 
dence  imposed  In  them  by  the  plaintiffs  that 
the  property  Involved  was  obtained  by  the 
defendants.  In  1  Pomeroy's  EJqulty  Juris- 
prudence, S  166,  the  subject  of  constructive 
trust  is  treated  thus: 

"Constructive  trusts  are  raised  by  equity  for 
the  purpose  of  working  out  right  and  justice, 
where  there  was  no  intention  of  the  party  to 
create  such  a  relation,  and  often  directly  con- 
trary to  the  intention  of  the  one  holding  the 
legal  title.  Ail  instances  of  constructive  trust 
may  be  referred  to  what  equity  denominates 
fraud,  either  actual  or  constructive.  Including 
acts  or  omissions  in  violation  of  fiduciary  ob- 
ligations. If  one  party  obtains  the  legal  title  to 
property,  not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relationa,  but  in  any 
other  nnconadentions  manner,  so  that  he  can- 
not equitably  retain  the  property  which  really 
belongs  to  another,  equity  carries  out  its  the- 
ory of  a  double  ownership,  equitable,  and  legal, 
by  impressing  a  constructive  trust  upon  the 
property  in  favor  of  the  one  who  is  in  good 
conscience  entitled  to  it,  and  who  Is  considered 
in  equity  as  the  beneficial  owner.  Courts  of 
equity,  by  thus  extending  the  fundamental  prin- 
ciples of  trusts— that  is,  the  principle  of  a  di- 
vision between  the  legal  estate  in  one  and  the 
equitable  estate  in  another  to  cases  of  actual  or 
constructive  fraud  and  breach  of  good  faith — 
are  enabled  to  wield  a  remedial  power  of  tre- 
mendous efficacy  in  protecting  the  rights  of 
property." 

[tl  Clearly,  a  constructive  trust  was  im- 
posed upoa  the  property  involved  in  favor  of 
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the  plaintiffs  to  the  extent  of  a  one-slzth  In- 
terest each  therein,  and  It  Is  well  settled  In 
this  Jurisdiction  that  such  tmsta  are  not 
within  the  statute  of  frauds.  Powell  r.  Ad- 
ler  (Okl.  Sup.)  172  Pac.  65;  Ewlng  ▼.  ESwlng, 
83  Okl.  414,  126  Pac  811;  McCoy  v.  McCoy, 
SO  Okl.  379,  121  Pac.  176,  Ann.  Cas.  1918C, 
146. 

[1, 10]  In  cases  of  purely  equitable  cogni- 
zance, the  judgment  of  the  trial  court-  will 
not  be  disturbed  unless  it  Is  clearly  against 
the  weight  of  the  evidence.  We  have  exam- 
ined the  record,  and  find  that  the  Judgment 
is  not  clearly  against  the  weight  of  the  evi- 
dence; therefore,  such  Judgment  will  not 
be  disturbed. 

The  Judgment  of  the  trial  court  Is  affirmed. 

HARRISON,  O.  J.,  and  JOHNSON,  MC- 
NEILL, and  ELTING,  JJ.,  concur. 


MURROW  INDIAN  ORPHANS'  HOME  v. 
FEATHERSTONE.     (No.  10545.) 

(Supreme  Court  of  Oklahoma.     Feb.  7,  1022. 
Rehearing  Denied  March  7, 1922.) 

/SvUabu*  &v  the  Cowrt.) 

1.  Statotes  «=92I9— Where  meanlao  >■  doubt* 
fal,  weight  will  be  given  the  constmotlon  of 
the  department  charged  with  Ita  execution. 

Where  the  meaning  of  the  statute  ia  doubt- 
ful, great  weight  is  given  to  the  construction 
placed  upon  it  oy  the  department  charged  with 
ita  execution. 

2.  statute*  «=3225*/r-SP«oial  atatute  hold  to 
apply  to  the  exclaslon  »f  the  general  atatute. 

Where  there  are  two  provisions  of  the  stat- 
utes, one  of  which  is  special  and  particular 
and  clearly  includes  the  matter  in  controversy, 
and  where  the  special  statute  covering  the  sub- 
ject prescribes  different  rules  and  procedure 
from  those  in  the  general  statute,  it  will  be  held 
that  the  special  statute  applies  to  the  subject- 
matter,  and  that  the  general  statute  does  not 
apply. 

3.  Indiana  «s>l5(2)— Deed  to  Indian  Orphans' 
Home  held  not  void  aa  In  violation  of  certain 
federal  statutes. 

Melvina  Adams,  a  full-blood  dtizen  of  the 
Choctaw  Tribe,  on  December  22,  1903,  select- 
ed 80  acres  as  part  of  her  allotment,  the  same 
having  been  set  aaide  or  reserved  by  the  Com- 
missioner of  the  Five  Civilized  Tribes,  in  or- 
der  that  the  same  might  be  donated  to  the 
Mnrrow  Indian  Orphans'  Home.  On  February 
lOtb,  1904,  Melvina  Adams  filed  with  the  Com- 
missioner of  the  Five  Civilized  Tribes  an  af- 
fidavit that  said  land  was  selected  by  her  for 
the  benefit  of  said  home.  Thereafter  patent 
was  issued  to  her,  and  thereafter  Congress,  in 
section  14  of  the  act  of  April  26,  1906,  author- 
ized members  of  the  Five  Civilised  Tribes  to 
donate  portions  of  their  allotments  to  said 
home,  and  on  July  2, 1900,  Melvina  Adams  con- 


veyed said  land  by  deed  to  said  home,  which 
deed  was  improved  by  the  Secretary  of  Interi- 
or on  July  8,  1012.  BOd,  said  conveyance, 
when  approved  by  the  Secretary  of  Interior, 
was  carrying  out  the  intent  and  purpose  of  the 
act  of  Congress,  and  said  deed  is  not  void,  nor 
in  violation  of  section  10  of  the  act  of  Congress 
of  April  26,  1006,  nor  section  5  of  the  act  of 
Congress  of  May  27,  1908. 

Appeal  from  District  Ckmrt,  Coal  O01U1I7; 
J.  H.  Llnebangh,  Judge. 

Action  by  Irvln  Featherstone  against  the 
Murrow  Indian  Orphans'  Home.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  with  direction  to  dis- 
miss plaintiff's  petition. 

5.  H.  Lattimore,  of  Muskogee,  for  plain- 
tiff in  error. 

6.  T.  Ralls,  of  Coalgate,  for  defendant  in 
error. 

McNeill^  J.  This  action  was  commenced 
In  the  district  court  of  Coal  county  by  Irvin 
Featherstone  to  recover  possession  of  80 
acres  of  land  and  to  quiet  title  in  said  plain- 
tiff against  the  Murrow  Indian  Orphans' 
Home,  and  to  declare  a  deed  to  said  home 
executed  by  Melvina  Adams,  the  allottee, 
and  approved  by  the  Secretai^  of  Interior, 
null  and  void.  To  said  petition  the  defend- 
ant answered,  alleging  it  is  the  owner  of 
said  land  and  in  possession  thereof,  and  that 
Melvina  Adams  was  a  full-blood  dtUen  of 
the  Choctaw  Tribe,  and  the  land  was  sheeted 
and  alloted  by  her  for  the  use  of  the  de- 
fendant, and  since  the  selection  thereof  she 
executed  her  deed  to  defendant  which  was 
approved  by  the  Secretary  of  Interior;  that 
her  selection  of  said  land  for  the  benefit  of 
said  defendant  was  attirmed  by  aa  act  of 
0>ngres8,  to  wit,  section  14  of  the  act  of  April 
26,  1006  (34  Stat  137),  and  thereafter  Md- 
vlna  Adams  executed  her  deed,  which  waa 
approved  by  the  Secretary  of  Interior. 
It  was  stipulated  in  the  trial  of  the  case: 
That  Melvina  Adams  was  a  full-blood 
dtisen  of  the  Choctaw  Nation,  and  adected 
the  land  herein  December  22,  1003.  niere- 
after  patent  was  issued  to  her,  a  certifledcoKy 
of  which  was  Introduced  In  evidence.  On 
July  2, 1900,  Melvina  Adams  executed  a  deed 
conveying  this  land  and  other  lands  to  tbe 
Murrow  Indian  Orphans'  Home.  The  deed 
was  approved  by  the  Secretary  of  Interler 
July  8,  1012,  the  approval  being  as  followa: 

."Approved.  Department  of  the  Interior. 
Washington,  D.  C,  July  8th,  1012.  Approved 
except  as  to  the  south  half  of  northeast  Qoar- 
ter,  section  23,  township  2  north,  range  11  eaat, 
which  tract  waa  reconveyed  by  the  Morrow 
Indian  Orphans'  Home  by  qnitdaim  deed  of 
June  12,  1912,  to  Melvina  Adams.  Samuel 
Adams,  Aast.   Superintendent." 

The  deed  was  duly  recorded  on  July  24, 
1012,  in  Mlscellaneons  Deed  Record,  Book  1, 
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page  292,  Becord  of  the  Five  Cirillzed  Tribes, 
and  recorded  Angost  27,  1912,  In  Book  19, 
page  192,  Deed  Becord  at  Coal  County,  OkL 

That  on  Joly  let,  1918,  Melvliia  Adama 
made  a  will  and  devised  the  land  In  question 
to  Wllbum  Adams  and  lilzzle  Pnaley.  That 
on  January  6,  1915,  Wllburn  Adams  and 
Lizzie  Pusley  conveyed  the  land  to  plaintiff 
by  deed,  which  deed  was  on  January  8,  1915, 
approved  by  the  Judge  of  the  county  court  of 
Latimer  county. 

The  defendant  Introduced  In  evidence  a 
letter  from  the  Interior  Department  regard- 
ing the  reservlBg  and  selecting  of  this  land; 
also  an  affidavit  made  by  Melvlna  Adams 
and  filed  with  the  Interior  Department.  The 
trial  court  upon  the  admitted  facts  rendered 
Judgment  for  the  plalntlff%nd  against  the 
defendant  From  said  Judgment  the  defend- 
ant has  appealed. 

The  only  question  Involved  Is  the  effect  of 
the  conveyance  made  by  Melvina  Adams  to 
the  Mnrrow  Indian  Orphans'  Home;  the 
same  btibag  approved  by  the  Secretary  of 
the  Interior.  In  considering  the  rights  of 
the  plaintiff  in  error  to  this  land.  It  Is  neces- 
sary to  look  to  the  act  of  Congress  and  the 
interpretations  placed  upon  said  act  by  the 
Department  of  Interior,  relating  to  transfer 
»f  this  land  to  said  home.  It  is  stipulated 
that  Melvina  Adams  selected  this  land  on 
December  22,  1903.  On  January  6,  1904,  B. 
A.  Hitchcock,  Secretary  of  Interior,  wrote  a 
letter  to  the  OommlssiMier  of  the  Five  Civil- 
ized Tribes  regarding  the  Mnrrow  Indian 
Orphans'  Home.  The  material  parts  j^sald 
letter  are  as  follows:  ^ 

"November  30,  1903,  yon  informed  the  De- 
partment that  on  November  28th  D.  N.  Robb, 
of  Atoka,  Indian  Territory,  representing  the 
Harrow  Indian  Orphan  Home  relative  to  the 
desired  temporary  reservation  from  the  allot- 
ment of  the  lands  of  the  Choctaw  Nation  of 
certain  lands  where  the  directors  of  the  home 
contemplate  erecting  snbstantial  buildings  for 
the  accoounodation  and  use  of  Indian  orphans, 
^;>pcared  before  your  Commission  and  ex- 
plained the  purpose  and  plans  of  the  home. 

"It  appears  that  said  orphan  home  is  located 
at  Atoka,  Choctaw  Nation,  and  has  been  in  ex- 
isteaee  and  under  the  supervision  of  Bcv.  J.  S. 
Murrow  for  al>oat  18  years:  that  the  object  of 
tMs  institution  is  to  afford  to  Indian  orphans, 
of  whatever  tribe,  a  home  and  chance  for  edn- 
eation,  both  of  a  technical  and  a  practical 
character;  that  the  buildings  at  Atoka  now  oc- 
cupied by  the  home  are  the  property  of  the 
Choetaw  Baptist  Academy,  and  are  only  being 
temporarily  used  by  tliis  orphan  home.  The 
home  is  now  affording  accommodation  for 
eighty-five  orphan  Indian  children,  the  great 
majority  of  whom  are  Choctaws  and  Chidui- 
saws. 

"Yon  report  that  Mr.  Bobb  represents  that 
he  has  assurances  from  over  two  hundred  dti- 
sens  of  the  Choctaw  Nation  that  for  the  sup- 
port and  use  of  this  school  they  are  willing 
to  eontiibnte  from  ten  to  sixty  acres  of  their 
allotments;  that  the  directors  of  the  home  are 
desiroas  of  permanently  estahiisbing  it  abont 


eighteen  miles  northwest  of  Atoka  on  the  line 
of  the  Western  OUahoma  Bailroad;  that  the 
home  will  require  for  its  purposes  practically 
3,500  acres  of  land:  that  he  stated  to  you  that 
the  S/2  of  See.  23,  aU  of  Sec.  24,  the  NW/4,  the 
N/2  of  the  NW4  and  the  SW/4  of  the  NB/4 
and  the  NW/4  of  the  SW/4  of  Sec.  25,  and  all 
of  Sec.  26,  in  T.  2  N.,  R.  11  B,  and  Sees.  18 
and  19  m  T.  2  N.,  B.  12  B.,  are  not  taken  and 
are  not  held  or  claimed  by  any  citizen  or  freed- 
man  of  the  Choctaw  or  Chickasaw  Nations, 
that  he  requested  your  Commission  to  tempo- 
rarily reserve  this  land  from  allotment  and  to 
permit  the  same  to  be  selected  by  citiaens  of 
the  said  nations  in  such  acreage  as  they  may 
desire,  for  the  use  and  occupancy  of  the  Mot- 
row  Indian  Orplian  Home.     •     •     * 

"You  suggest  that  in  the  event  the  request 
is  granted,  where  dtisens  of  the  Choctaw 
and  Chickaisaw  Nations  desire  to  contribute  a 
portion  of  thdr  allotments  for  the  use  and  sup- 
port of  this  home,  that  they  be  not  required  to 
go  upon  and  examine  the  land.  Other  com- 
munications in  regard  to  the  matter  have  been 
received,  a  letter  from  Mr.  Murrow  of  Decem- 
ber 2,  1903,  and  one  from  A.  Grant  Bvans,  of 
Henry  Kendall  College,  Muskogee,  Indian  Ter- 
ritory, of  December  1,  1903.    •    •    • 

"Bepordng  in  the  matter  of  December  16k 
1003,  the  CommisBioner  of  Indian  Affairs 
states  that  he  believes  that  it  would  be  prop- 
er exercise  of  the  discretion  of  the  Depart- 
ment to  authorize  your  CommiBsion  to  with- 
hold the  lands  described  from  general  allot- 
ment, in  the  meantime  taking  steps  to  see 
that  there  are  no  prior  daims  to  any  of  the 
Iknds  by  any  dtizens  or  freedmen  of  the  Choc- 
taw or  fliickasaw  Nations;  that  the  friends  of 
the  institution  should  be  urged  to  procure  the 
selection  of  these  lands  by  persons  who  pro- 
pose to  donate  them  at  the  earliest  possible 
moment. 

"While  no  specific  statutory  authority  exists 
authorizing  the  Department  to  reserve  lands 
for  the  purpose  desired  in  this  instance,  it  is 
considered  it  is  vesteV  with  discretionary  pow- 
er in  such  matters,  and  you  are  accorAngly 
advised  that  the  tracts  mentioned  are  hereby 
temporarily  reserved  for  the  purpose  indicated. 

"Relative  to  your  snggestion  thst  where  dti- 
zens of  the  Choetaw  or  Chidcassw  Nations  de- 
sire to  contribute  a  portion  of  their  allotments 
for  the  use  and  support  of  tUs  home  that  they 
be  not  required  to  go  upon  and  examine  such 
lands,  'but  that  they  make  application  for  the  ' 
allotment  of  the  same  for  the  nse  and  occu- 
pancy of  the  Murrow  Indian  Orphan  Home,' 
you  are  advised  that  the  question  of  what  an  . 
allottee  may  do  with  the  land  selected  from 
these  tracts,  with  a  view  of  donating  it  to  this 
home,  is  not  one  for  the  department.  No  ob- 
jection is  seen  to  your  waiving  any  requirement 
relative  to  the  examination  ot  the  land  by  auch 
applicants.  You  will  advise  the  parties  in  in- 
terest hereof.  A  copy  of  the  CommlBsioner's 
letter  of  December  1^  1903,  is  inclosed." 

On  February  10,  1904,  Melvina  Adams 
made  the  following  affidavit  and  filed  the 
same  with  the  Commissioner  of  the  Flvt 
Civilized  Tribes: 

"In  the  matter  of  the  application  of  Melvina 
Adams  tor  an  allotment  of  lands  in  the  Choc- 
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taw-Chiekasa'w  conntry  to  herself,  whose  name 
appears  as  No.  9477  on  the  approved  schedule 
of  Choctaws  by  blood  of  Atoka,  Indian  Ter- 
ritory, being  first  dalj  sworn,  makes  affidavit 
•s  follows: 

"That  mj  name  la  Melvina  Adama;   that  my 

age  ia  years;    that  I  am  a  dtixen  br 

blood  of  the  Choctaw  Nation,  and  that  by  en- 
rollment as  snch  was  approved  by  the  Secre- 
tary of  the  Interior  Febrnary  4, 1903,  my  name 
appearing  vpon  the  foal  roll  of  the  dtixens 
by  Mood  of  the  Choctaw  Nation  opposite  No. 
9477;  that  on  the  22d  day  of  December,  1908. 
I  personally  appeared  btfore  the  Choctaw 
land  office  of  the  Commiasion  to  the  Five  CSvil- 
ised  Tribes,  at  Atoka,  Indian  Territory,  and 
then  and  there  selected  aa  a  portion  at  my 
allotment  of  the  lands  of  the  Choctaw  am 
Chi<tesaw  Nation*  the  following  described 
tracts,  to  wit:  E/2  of  SW/4  Sec  23,  T.  2  N., 
H.  11  E!.,  containing  eighty  aerea  of  the  ap- 
praised vialae  of  two  hmidred  and  nxty  'dol- 
lars. 

"That  I  do  not  intend  to  nae  the  aforeoaid 
described  land  or  any  portion  tbereof,  or  dis- 
pose of  the  same  to  any  other  person  by  sale, 
lease,  or  contract,  and  that  I  in  cood  faith 
selected  snch  tract  of  land  for  the  nse  and  oc- 
cupancy of  the  llnrrow  Indian  Orphan  Home.'' 


[1]  1%«  record  dlsdooed  tbe  Ooi 
of  the  Fire  CivUized  Tribes  on  November  30, 
1903,  wrote  to  the  Department  of  Interior 
that  this  land,  together  with  other  lands,  had 
not  beei  diaimed  by  any  citizen  of  the  Choc- 
taw Nation,  and  rettnestiog  the  Commissioner 
to  resore  this  land  and  other  land  and  per- 
mit the  same  to  be  selected  by  the  dttzems 
«f  the  Nation  or  snch  acreage  as  they  desire 
for  the  use  and  occopancy  of  the  Mnrroii 
Indian  Orphans'  Home.  The  record  then 
dladosed  that  on  December  22, 1908,  Mdvina 
Adams  selected  this  identical  land  together 
with  otha  land  as  a  po|^on  of  her  allotment. 
On  Fdimaiy  10.  1901.  which  was  before  the 
patoit  was  lasaed  to  her,  she  made  an  affi-, 
davit  that  she  had  aelected  this  land  for  the 
nae  and  oeenpancy  <tf  Marrow  Indian  Or- 
idians'  Home.  "Riereafter  patent  was  Issued 
to  h^.  Thereafter  CDng;re9B,  by  section  14 
of  Act  of  April  26,  1906,  provided: 

"The  Prindpol  Chief  of  the  Choctaw  Nation 
and  the  Goremor  of  the  Chickasaw  Nation  are. 
with  the  approval  of  the  Secretary  of  the  In- 
terior, hereby  authorized  and  directed  to  issue 
patents  to  the  Morrow  Indian  Orphans'  Home, 
a  corporation  of  Atoka.  Indian  Territory,  in 
an  cases  where  tracts  have  been  allotted  un- 
der the  direction  of  the  Secretary  of  the  In- 
terior for  the  purpose  of  allowing  the  allot- 
tees to  donate  the  tract  ao  allotted'  to  said 
Marrow  Indian  Orphans*  Home." 

Hie  qnestion  is:  Does  this  land  come  with- 
in this  {Kovision  of  the  act?  Tbe  land  was 
reserved  by  the  Commissioner  for  this  par- 
pose.  The  allottee,  after  filing  on  the  same, 
and  before  rectiving  patent,  made  an  alB- 
uaMt  that  It  was  selev'ted  for  the  purpose 
of  donatine  it  to  the  home.  We  thai  have 
the  Assistant  Secretair  of  the  Interior,  when  | 


annrovlng  tte  deed,  eonstming  tbe  set  ot 
Con^resB  as  giving  him  the  anthcrity,  snd 
that  this  land  comeB  within  this  provi^oA  at 
the  act  of  OongieaB.    He  wrote  as  foUowK 

"It  is  the  opinion  of  the  Department  that  it 
lies  within  the  discretion  of  the  Secretary  to 
approve  these  deeds  at  the  present  time.  Tbe 
provisions  of  law  applicable  to  this  matter  mwst 
be  read  in  the  light  of  the  history  of  the  Mor- 
row Indian  Orphana*  Home.  •  •  •  The 
plan  was  indorsed  by  the  General  Casual  of 
the  Choctaw  Nation  in  a  reatriiition  ayiaond 
by  the  Principal  Chief  November  6.  UOSL  [  Set- 
ting forth  a  history  of  the  cotmapondnKe  nad 
negotiations.]  The  eharaeter  of  the  aehooi 
being  well  kno'wn  to  the  Department,  and  its 
usefulness  being  demonstrated,  Ctmgreas,  hy 
section  14  of  tl«  act  of  Aprfl  28,  1906  (34 
Stat.  137),  placed  its  stamp  of  approral  open 
the  undertaking.  That  seeUou  reada,  ia  part. 
as  follows:     •     •     • 

"It  is  dear  from  the  foregoing  proviaiaaa  at 
law  that  certain  aUotments  had  therctofsre 
been  made  for  the  purpose  of  allowinc  thr 
allottee  to  donate  the  tracts  so  allotted  to  the 
Mnrrow  Indian  Orphans'  Home,  that  Congress 
sanctioned  this  plan,  and  that  it  intended  tv 
this  act  to  confirm  what  had  been  done,  asd 
to  provide  a  method  of  effectuating  actnal  eon- 
veyance  to  the  home.  It  is  not  material  that 
the  act  provided  for  the  conveyances  to  be  made 
by  the  Prindpal  Chief  of  the  Choctaw  Natioa 
and  the  Governor  of  tha  Cliicfcaaaw  Nataoiu 
instead  of  hr  the  allottees.  That  waa  bat  the 
meena  to  an  end,  and  the  method  ao  preaoibed 
woold  have  been  followed  had  not  the  lands 
been  actually  patented  to  the  allotteea.  con- 
trary to  the  intent  of  tiie  law.  It  will  be  en- 
tireiyVithin  the  purpose  of  the  act,  and  the  re- 
sult Atntemplated  by  it  win  be  aeeompliahfA 
if '  these  deeds  are  approved,  provifing  they 
are  otherwise  fice  i^om  objeetiea.  The  rale 
of  eosatrBction  to  be  followed  in  this  case 
is  that  which  rdatea  to  laws  affecting  iiwliai 
tions  of  a  pabhe  or  qnaai  public  natore.  Such 
ads  should  be  constmed  with  saffirient  liberal- 
ity to  permit  of  the  aeeompUshm^t  of  tbe 
legislative  intent  and  tednieal  feature  of  the 
law  shoaM  not  be  allowed  to  cootroL 

"At  the  aame  tisM,  ft  ia  deened  adviaaUle. 
in  order  that  the  acqaieoceace  of  tiw  tribe  ia 
the  proposed  plaa  may  hi  eamt  a  aisttei  of 
reeord.  that  tiie  chief  ezceatives  of  said  tiibe* 
be  also  caOed  np«a  to  exeeate  deeds  far  the 
tracto  in  question,  ia  fovor  of  the  said  Orphans' 
Home,  such  deeds  to  be  approved  ty  the  Seoe- 
tary  of  the  Interior  in  the  asoal  maaner. 

"It  is  true  that  provision  waa  made  m  sec- 
tion 19  irf  said  act  of  Apra  28.  1908.  Oat  ne 
fnll-Mood  Indian  of  aud  tiibea  ahaU  have 
power  to  afienate,  aeO.  dJipeae  ml,  or  aa  amlii  i 
in  any  manner  lands  allotted  to  him  for  the 
period  of  twenty-five  year*,  naif  soeh  re- 
strictions sball,  prior  to  tlM  cziazatian  of  aaid 
period,  be  removed  by  Coagicas;  alao  that  ev- 
ery deed  executed  before  or  for  the  makiag  o 
which  a  contract  or  a^inmiiit  waa  catered 
into  before  tbe  removal  of  restrictiaaa  ahaD  be 
void.  A  Rmilar  provision  was  incorporated  as 
section  5  of  the  Act  of  May  27.  1906  (35  Stat. 
:n2\.  It  is  saficieat  t»  aay  that  tlMae  pro- 
visions are  of  a  geactal  aatace  aad  enata in 
Qothing   whatever  iadifaling   aa  teteatisa  to 
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repeal  th*  special  proviaimia  in  the  act  of 
April  26,  1S06>  dewgiiated  to  permit  ailotte^a 
to  donate  portions  of  their  allotments  to  the 
Murrow  Indian  Orphans'  Home.  It  is  there- 
fore deemed  immaterial  that  the  deeds  now 
submitted  for  approval  were  executed  in  the 
jear  1910,  prior  to  the  removal  of  restrictions 
from  said  allottees." 

This  construction  should  be  given  great 
weight  as  was  said  in  the  case  of  Blanaet 
T.  Cardln  (a  C.  A.)  261  Fed.  309: 

"Where  the  meaning  of  a  statute  is  doubtful, 
great  weight  is  given  to  the  construction  placed 
npon  it  by  the  department  charged  with  its  «z- 
ecntiiHi.'' 

[2]  It  Is  contended  by  the  defendant  in 
error  that  this  was  a  conveyance  of  restrictr 
eu  land  and  was  void  and  in  violation  of  the 
act  of  Congress  of  May  27,  1908  (35  »tat 
812).  The  Secretary  of  Interior  in  approving 
the  deed  held  the  conveyance  was  not  in 
violation  of  said  act,  but  the  same  was  a 
conveyance  as  contemplated  by  section  14  of 
the  act  of  April  26,  1906,  and,  one  being  a 
general  statute,  and  the  other  being  a  special 
statute  and  including  the  matter  in  contro- 
versy, the  special  statute  would  control.  This 
Is  the  general  role  of  construction  applied  to 
conflicting  provisions  of  the  statute.  As  was 
said  by  this  court  in  the  case  of  Muskogee 
Times-Democrat  v.  Board  of  Com'rs,  76  OkL 
188,  184  Fac.  691: 

"Where  there  are  two  provisions  of  the  stat- 
utes, one  of  which  is  special  and  particular  and 
clearly  includes  the  matter  in  controversy,  and 
where  the  special  statute  covering  the  sub- 
ject prescribes  different  rules  and  procedure 
from  those  in  the  general  statute,  it  will  be 
held  that  the  special  statute  applies  to  the 
subject-matter,  and  that  the  general  statute 
does  not  apply." 

[3]  Plaintiff,  however,  contends  this  iden- 
tical question  was  decided  by  this  court  in 
the  case  of  Murrow  v.  McClendon,  62  UU. 
205,  166  Pac.  1101.  There  is  this  distinction, 
however,  In  the  two  cases  or  at  least  as  dis- 
closed by  the  record,  to  wit:  In  the  first 
place,  in  the  McClendon  Case  the  Secretary 
of  Interior  never  attempted  to  reserve  the 
land  for  the  benefit  of  the  home  irrespective 
of  his  authority  so  to  do;  second,  no  affl- 
davit  was  filed  by  the  allottee  prior  to  the 
time  of  receiving  the  patent  that  the  land 
was  selected  by  her  fo-  the  use  and  benefit 
of  the  home ;  third,  no  contention  was  made 
In  the  former  case  that  the  conveyance  was 
one  that  came  within  section  14  of  the  act  of 
April  26,  1906.  This  court  did  not  construe 
section  14  of  the  act  of  April  26,  1906,  In 
that  case,  nor  does  it  appear  tliat  said  act 
was  called  to  the  court's  attention,  but  the 
parties  in  that  case  relied  upon  removal  of 
restriction,  as  provided  in  the  act  of  Con- 
gress of  April  21,  1904  (33  Stat.  204).  No- 
where in  the  opinion  does  this  court  refer 


to  section  14  of  the  act  of  April  26,  1906,  nor 
was  it  considered  by  the  court  While  in  the 
instant  case  the  Secretary  of  Interior  ap- 
proved the  act  believing  the  conveyance  was 
a  conveyance  coming  within  that  section  of 
the  act  of  Congress,  and  when  the  general 
rule  of'  construction  is  applied  to  the  acts 
of  Congress,  we  think  the  holding  of  the 
Secretary  of  Interior  correct  and  should  not 
be  disturbed  unless  clearly  erroneous.  This 
being  true,  the  court  erred  in  canceling  the 
said  deed,  and  quieting  title  to  said  plaintiff. 
The  Judgment  of  the  court  is  reversed  and 
remanded,  with  instructions  to  dismiss  plain- 
tllTs  petition. 

PITCHFORD,  V.   O.   J.,  and  JOHNSON, 
BLTING,  and  NICHOLSON,  JJ..  concur. 


CONKRIGHT  v.  STATE.     (No.  A-3565.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Mardi  18,  1922.) 

(ByOalnu  hy  tke  Court.) 

1.  Laroeny  «s»65— Evidence  iield  to  sostata 
oonvlctlon  of  grand  larceny. 

Evidence  examined,  and  held  sufBcient  in 
law  to  sustain  a  verdict  and  Judgment  of  guilty 
of  grand  larceny  as  charged  in  the  information. 

2.  Indiotment  and  Information  «=382— Where 
two  persons  are  charged  by  the  same  In- 
formation, an  allegation  that  they  were  act- 
ing together  Is  unneoeesary. 

When  two  persona,  by  the  same  information, 
are  charged  with  'the  larceny  of  one  piece  of 
property,  at  one  time,  from  one  owner,  further 
allegations  that  they  were  acting  together  in 
the  commission  of  the  crime,  or  statements  of 
fact  showing  that  they  were  acting  together, 
are  uimecessary. 

Appeal  from  District  CJourt  Nowata 
County ;  W.  J.  Campbell,  Judge. 

E.  B.  Conkright  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

F.  B.  Hanlon,  of  CJoffeyville,  Kan.,  and  Bert 
Van  Leuven,  of  Nowata,  George,  Campbell  & 
Ray,  of  BartleevUle,  and  Howard  &  Beets,  of 
Oklahoma  City,  for  plaintiff  in  error. 

The  Attorney  Oeneral  and  E.  L.  Fulton, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  On  the  8th  day  of  March. 
1919,  plaintiff  In  error,  B.  E.  Conkright 
hereafter  referred  to  as  defendant  was  con- 
victed in  the  district  court  of  Nowata  county 
of  the  crime  of  grand  larceny  and  sentenced 
to  serve  a  term  of  five  years'  imprisonment 
in  the  state  penitentiary.  Defendant  was 
charged  with  having  stolem  a  Ford  auto- 
mobile from  S.  A.  Taylor  in  the  city  of  No- 
wata on  the  night  of  November  27  or  the 
morning  of  November  28,  1918. 
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Thrce  able  and  exhaustiTe  briefa  bare 
b«ea  aied  in  tbis  court  la  the  behalf  of  the 
defeadaat,  each  urging  that  the  evidence  Is 
lasoBlcleBt  to  sustain  the  conviction.  l%e 
eridenoe  against  the  deftedant  is  wboUy 
drcQiBstantial,  and  It  Is  contended  In  eadi 
«f  the  brlefi)  that  as  a  matter  of  law  the 
evidence  is  not  sufficient  to  exclude  every 
reasonable  hypothesis  but  that  ct  the  gnOt 
of  the  defendant 

It  win  I>e  necessary  in  giving  due  consider- 
ation to  this  contention  to  unfold  and  discuss 
at  considerable  length  the  various  drcnm- 
stances  as  disclosed  by  the  transcript  of 
the  evidence  establishing  the  guilt  of  this 
defendant 

At)ont  6  (u:  6  o'clock  In  the  afternoon  of 
Novenber  27,  1918,  S.  A.  Taylor,  who  resides 
on  North  ESm  street  in  the  dty  of  Nowata, 
OU.,  and  who  was  the  owner  of  a  SV>rd 
touring  car  with  wheels  painted  white  and 
with  a  partitioa  OBder  the  rear  seat  Oiareof 
made  by  a  two  by  four  and  a  two  by  six 
pieces  of  wood,  drove  tlte  said  car  Into  the 
garage  out  on  the  back  part  of  the  lot  at 
his  residence. 

Between  6  and  7  o'clock  on  the  morning 
of  November  28,  1918,  the  said  Taylor  went 
to  his  garage  to  get  this  car  and  found  the 
garage  door  oi>en  and  the  car  gone.  He  im- 
mediately notified  the  sheriff  of  Nowata 
county,  and  together  with  the  sheriff  the 
car  was  tracked  for  several  miles  north  of 
Nowata  In  the  direction  of  CoffeyviUe,  Kan. 
This  was  on  the  28th  day  of  Novemt>er,  1918 
(Tlianlcsgiving  Day).  There  had  l>eeQ  a 
rain  during  the  night,  and  owing  to  the 
peculiar  tread  on  the  tires  of  the  car  the 
same  was  easily  tracked.  Because  of  a  break- 
down in  the  automobile  which  the  partiea 
were  using  to  track  the  stolen  car,  the  par- 
ties were  compelled  to  and  did  return  to 
the  dty  of  Nowata  by  street  car  and  aban- 
doned the  search  for  the  stolen  car  In  the 
afternoon  of  Novemtier  28,  1918. 

On  die  Saturday  immediately  foQowIng, 
S.  A.  Taylor  was  called  to  the  town  of  Oa- 
wego,  Kan^  to  look  at  a  Ford  car  which 
liad  been  captored  by  the  sheriff  of  L«- 
batte  county,  Kan.,  and  there  identified  the 
car  so  seised  aa  his  own.  He  took  the  car 
Into  Iiis  possession  and  returned  witb  it 
to  Nowata,  OU. 

nte  following  facts  are  admitted  as  true: 
(1)  Tiiat  S.  A.  Taylor  was  the  owner  of  the 
car.  (2)  That  said  car  was  stolen  from  his 
garage  In  the  dty  of  Nowata,  Nowata  coun- 
ty, on  the  night  of  NovembOT  27  or  early 
morning  of  the  28,  191&  (3)  Tliat  said  car 
was  reoovoed  by  him  ftam  tbe  sheriff  of 
Labatte  county,  Kan.,  at  the  town  at  Oswego, 
Kan.,  on  Saturday  November  30,  191&  (4) 
That  said  car  was  taken  without  the  knowl- 
edge and  consoit  of  the  said  S.  A.  Taylor  and 
without  his  connivance.  ((9  a%at  said  car 
exceeded  in  value  the  anm  of  ^aoi 


Sncdnctly  stated,  it  fa  admitted  that  aH 
the  ^onentB  neoeasary  to  sostalo  larceny 
were  present  In  the  taking  of  this  automobile 
from  Taylor.  The  only  contention  urged  is 
that  the  evidence  Is  Insuffident  to  connect 
the  said  defendant  with  socb  fdooloos 
taking. 

While  the  Jury  la  the  exdnslve  lodge 
of  the  wdght  ot  the  evidence  and  of  Hie 
credibility  of  the  witnesses,  and  wliere  there 
is  credible  evidence  in  the  record  wbfcii.  If 
bdieved,  is  suffident  to  anthorise  the  Jmy 
to  conclude  that  the  defendant  ia  goilty  of 
the  offense  diarged  this  court  will  not  dis- 
turb the  Judgment  still.  It  is  the  doty  ot 
this  court  to  set  aside  a  Judgment  of  con- 
viction if  as  a  matto'  of  law  the  evidence 
is  wholly  insuffident  to  sustain  the  verdict 
and  Judgment 

The  system  of  trial  by  Jory  Is  the  greatest 
method  ever  devised  or  concdved  by  the 
mind  of  man  for  the  discovery  of  the  trntb 
on  controverted  issues  of  tact  and  for  safe- 
guarding the  rights  of  parties  litigant  The 
unanimous  verdict  of  twdve  peeia  of  the  de- 
fendant who  saw  the  witnesses  face  to  face, 
observed  their  demeanor  upon  the  witness 
stand,  had  foil  (^portunlty  to  Investigate 
their  credit,  concurred  In  by  the  Judgment 
of  the  trial  Judge,  must  of  necessity  cany 
great  weight  with  this  court  In  giving  ooo- 
sideratlon  to  questions  of  fact 

In  this  court  the  presumption  does  not 
obtain  that  the  appdiant  Is  Innocent  of  the 
crime.  On  the  contrary,  the  presumption  Is 
that  he  la  guilty  where  a  convlctlcm  has 
resulted  In  the  trial  court  The  pcesnmpticB 
also  la  that  such  a  conviction  la  baaed  npoa 
competent  soffident  and  credible  evidence; 
and  the  tmidoi  rests  npon  the  d^endaat 
In  the  appellate  court  to  establish  fiie  eon- 
traiy.  With  these  observatlona,  let  na  re- 
vert again  to  the  evidence,  directing  our 
attention  to  the  defendant's  connectlan  with 
the  alleged  crime. 

Defendant  admits  that  be  was  In  the  dty 
of  Nowata  on  the  27th  of  Novembtt,  1918, 
but  he  says  that  he  left  thoe  on  a  street  car 
which  left  Nowata  at  3  o'dock  on  that  aft- 
ernoon, and  wait  to  the  town  of  CcrfTeyvIllei 
Kan.,  and  there  stayed  until  8  or  9  o'dod: 
on  the  morning  of  the  28th  of  Novemi>er, 
1918,  when  he  and  two  other  parttes  left 
Coffeyvllle,  Kaa,  and  went  several  miles 
east  of  that  dty  oa  a  hunting  expedition. 

D^endant  ia  Arat  oonnected  with  tlie 
stolen  automobile  on  the  28Ui  ot.  November, 
1918,  at  about  no«H>.  At  that  time  the  auto- 
mobile waa  In  a  public  Iilgfaway  beaded  north 
near  the  home  of  Bill  Morrte,  a  friend  ct 
the  defendant  who  lived  some  three  or  four 
mllea  east  from  the  town  of  Edna,  nan. 
Defendant  waa  aeen  and  recognised  by 
some  persona  who  were  honting  In  tliac 
nei^borhood  that  day.  Tlie  road  waa  a.- 
tranialy  mnddy,  and  no  Tdtlda  had  paased 
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alongr  tt  rince  the  day  before.  No  other  oar 
was  ae&i  In  that  vicinity  at  that  time  ex- 
cept this  at<rien  car.  Besides  the  defendant, 
a  young  man.  Glen  Roy,  was  In  the  car.  The 
defendant  was  not  Been  In  the  car,  bat  whea 
flrst  seen  was  walUng  tUmg  the  pnbUc  high- 
way from  the  direction  where  the  car  stood 
towards  the  house  of  Bill  Morris.  He  was 
seen  to  walk  up  to  the  house  of  Bill  Morris 
and  knock  on  the  dow  and  shortly  after  re- 
turn along  the  public  highway  toward  where 
the  automobile  was  standing.  One  of  the 
persons  who  was  out  bunting  spoke  to  the 
defendant,  and  defendant  told  him  that  he 
had  brooj^t  a  bimch  of  fellows  out  from 
CoffeyvlUe  hunting  and  had  gone  to  Bill 
Mwris'  to  get  some  gasoline  for  his  car. 
The  stolen  car  was  the  only  car  in  sight  at 
that  time  and  was  the  only  car  that  had 
come  along  that  public  highway  that  day. 
The  parties  to  whom  the  defendant  was  then 
talking  bad  heard  the  car  as  It  labored  along 
the  muddy  road  for  an  hour  or  more  before 
they  saw  the  defendant.  That  this  was  the 
stolen  car  is  not  disputed,  but  it  is  contended 
that  stich  facts  do  not  show  that  the  defend- 
ant was  in  iiaesesslon  of  said  car  for  the  rea- 
son that  no  witness  saw  him  in  the  actual 
physical  possession  of  the  car.  We  think 
such  circumstances,  together  with  what  win 
be  hereafter  detailed,  show  conclusiTcly  that 
the  defendant  was  exercising  dominion  and 
control  over  that  stolen  automobile  at  that 
time  and  did  so  exercise  it  up  until  the 
time  of  his  arrest  on  the  day  following. 

At  this  time  let  us  rerert  to  the  alleged 
hunting  trip  of  defendant,  for  tt  was  by  rea- 
son of  such  excursion  that  dedFwdant  says 
that  he  was  found  in  the  vicinity  where  the 
stolen  car  was  seen  on  the  morning  after  its 
theft 

Defendant  says  that  he  and  the  two  parties 
with  him  left  GoffeyvlUe  about  8  or  9  o'clock 
on  that  Thursday  morning  and  proceeded 
east  from  that  dty  and  hunted  along  the 
road  as  they  drove  in  an  automobile,  that 
they  got  out  In  the  country  about  two  miles 
south  of  where  the  stolen  car  was  flrst  seen 
and  there  separated.  Why  they  separated 
Is  not  disclosed  by  the  record.  Why  the 
defendant  took  a  sudden  notion  to  abandon 
bis  hunting  trip  and  go  and  see  his  friend 
BlU  Morris,  uninvited  and  unannounced.  Is 
also  not  disclosed.  Wliy  the  defendant 
should  abandon  the  automobile  and  walk 
over  two  miles  through  the  slippery,  muddy 
roads  of  that  vicinity  Is  not  explained.  In 
making  the  opening  statement  to  tbie  Jury, 
counsel  for  the  defendant  announced  that  his 
purpose  was  to  secure  gasoline  for  the  car  In 
which  these  parties  had  been  riding  as  it 
had  gotten  out  of  gasoline,  and  an  Inner  tube 
also  needed  fixing,  and  defendant  was  going 
up  to  BUlle  Morris',  bis  friend,  to  get  It 
fixed ;  and  that  on  the  way  to  Blllie  Morris' 
defendant  ran  across  this  stolot  car.    But 


defendant  In  his  testimony  failed  to  give  any 
ei^lanation  of  why  he  left  his  friends,  aban- 
doned the  hunting  trip,  and  went  on  foot 
over  two  miles  through  the  muddy  roads  to 
Bill  Morris'  hous&  Certainly,  if  his  pur- 
pose was  to  get  gasoline  for  a  car  that  was 
then  out  of  gasoline  and  also  to  get  an  inner 
tube  fixed  for  that  car,  he  would  have  re- 
turned with  the  gasoline  and  the  repaired 
inner  tube;  but  defendant  did  not  do  either. 
Instead,  he  was  found  at  Bill  Morris'  on 
the  afternoon  of  the  next  day,  Friday,  and 
the  stolen  car  was  also  found  there  hidden 
behind  the  bam  with  the  license  number  off 
of  It  and  with  steel  dust  under  the  engine 
number  on  the  car  and  a  file  close  by.  But 
defendant  says  that  hla  connectiim  with  the 
car  was  purely  that  of  an  accommodation 
for  the  young  man  who  was  stuc^  in  the  mud. 
It  may  be  here  remarked  that,  had  the  de- 
fendant displayed  half  as  much  concern 
about  bis  friends  whom  he  claimed  to  have 
taken  In  a  car  that  day  bunting,  he  surely 
would  not  have  abandcmed  them  without  gas- 
oline and  with  an  inner  tube  that  needed  fix- 
ing. The  Jury  evidently  believed,  as  it  had 
a  right  to  believe,  that  the  defendant's  story 
about  his  hunting  expedition  that  day  was  a 
myth  and  that  the  defendant  was  one  of  the 
persons  in  possession  of  the  gtolea  automo- 
bile. We  think  such  are  the  rational  de- 
ductions from  such  drcumstanoes  and  con- 
duct While  the  defendant  claimed  to  have 
been  In  the  dty  of  Goffeyville  on  the  night 
of  Novonber  27th  and  28th,  all  of  that  night 
and  produced  some  witnesses  who  claimed  to 
have  seen  htm  there  on  that  occasion,  none 
of  the  persons  whom  defendant  claims  went 
with  him  on  the  hunting  trip  were  present 
in  court  The  defendant  introduced,  bow- 
ever,  the  deposition  of  one  of  said  parties 
which  is  as  f  oUows: 

On  the  27th  day  of  November,  1918,  he  re- 
sided in  Goffeyville,  Kan.;  that  be  was  ac- 
quainted with  the  defendant  E.  B.  Conkright; 
that  they  were  together  in  Coffeyrille,  Kan., 
from  5  o'clock  in  the  evening  on  the  27th  day 
of  November,  1018,  all  night  that  night  and 
during  the  evening  planned  a  hunting  trip  over 
east  of  Coffeyville,  and  the  next  morning  about 
9  o'clock,  the  defendant  B.  E.  Conkright  and 
Wallle  Oaverick  and  the  witness,  Sam  Blahe, 
started  on  said  trip  going  about  three  miles 
cast  of  Edna,  Kan.,  and  a  mile  north  of  said 
place,  reaching  there  shortly  after  noon  hunt- 
ing fdong  the  way;  that  witness  and  defendant 
Conkright  were  together  practically  all  the 
time  from  5  o'clock  In  the  evening  of  Novem- 
ber, 27,  1918,  to  about  noon  of  the  28th.  That 
neither  of  the  parties,  to  wit,  defendant  Conk- 
right or  witness  Blake,  were  in  Nowata,  Okl., 
either  the  night  of  November  27th,  or  up  to 
noon  of  the  28th;  that  defendant  Conkright 
was  in  Goffeyville  from  5  o'clock  in  the  after- 
noon of  November  27,  1918,  all  night  that 
night,  and  went  on  said  hunting  trip  to  the 
point  named  above  with  said  parties  the  fore- 
noon of  the  28th,  and  was  with  witness  all  that 
forenoon. 
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[1]  It  will  b«  noted  that  this  witness  said 
nothing  about  the  defendant  separating  from 
the  others  while  on  the' hunting  trip.  And 
another  peculiar  circumstance  In  connection 
with  this  witness'  deposition  Is  the  fact  that 
he  claims  the  defendant  slept  all  night  with 
blitf  In  the  town  of  Cofteyville  on  the  night 
the  car  was  stolen,  while  the  defendant  tes- 
tified that  he  had  a  wife  and  four  children 
living  in  the  town  of  Cofreyyille  at  that  time. 
In  considering  the  drcumstantlal  evidence 
and  the  weight  to  be  given  it  and  the  cc»i- 
cIuBlv«ies8  of  it,  the  Jury  has  a  right  also 
to  consider  the  defense  interposed.  Had  the 
defendant  Interposed  no  defense,  but  had 
left  the  state's  case  as  the  only  evidence 
against  him,  be  would  be  in  a  much  better 
posltl<m  to  contend  that  the  evidence  was 
Insufladent  to  convict  But  where  the  de- 
fendant does  Interpose  a  defense,  and  that 
defense  is  apparently  based  apon  falsehood, 
the  Jury  then  necessarily  and  properly  so 
resolve  all  Inferences  from  the  circumstances 
disclosed  most  strongly  against  the  defend- 
ant. This  is  a  natural  consequence  at  a 
fabricated  defense.  We  think  without  ques- 
tion that  the  defendant  and  his  codefendant, 
Olen  Boy,  fabricated  this  defense.  Qlen 
Roy  testified  for  the  defendant,  waived  im- 
munity, and  his  evidence  was  substanlally 
as  follows:  That  he  lived  about  seven  miles 
east  of  Nowata  and  had  lived  there  four 
years.  That  the  first  time  he  ever  saw  de- 
fendant Gonkrlght  was  on  Thanksgiving  Day, 
1918.  That  at  that  time  witness  was  about 
seven  miles  south  of  Altamont,  Kan.  That 
he  had  driven  a  car  through  up  there  for  a 
fellow — a  Ford  car.  That  the  fellow  tnmed 
the  car  over  to  him  between  Nowata  and 
Delaware.  That  when  he  met  Oonkright 
about  seven  miles  south  of  Altamont,  Oonk- 
right was  walking  along  the  road,  and  wit- 
ness was  stuck  In  a  mud  hole  with  the  car 
and  asked  Oonkright  to  help  him.  That 
there  was  a  casing  down  on  the  car,  and  he 
couldn't  get  any  farther.  That  Oonkright 
helped  him  out  of  the  mud  hole.  That  he 
saw  a  couple  or  three  fellows  along  there 
about  noon  or  1  o'clock  that  day.  That 
when  he  first  got  the  car  between  Nowata 
and  Delaware  that  he  went  from  there  to 
Delaware,  from  Delaware  to  Lenapah,  and 
from  Lenapah  to  South  Gotfeyvllle.  niat 
Oonkright  was  never  in  the  car,  and  that 
he  never  told  Oonkright  the  car  was  a  stol- 
en car. 

On  cross-examination  witness  testified  that 
he  was  arrested  at  Bill  Morris*  house  about 
4  o'clock  on  Friday  evening  after  Thanks- 
giving. That  he  had  stayed  at  BiU  Morris* 
all  night  the  night  before.  That  Oonk- 
right stayed  at  Bill  Morris'  on  Thanksgiving 
night  That  the  car  was  delivered  to  him 
near  California  Croek  between  Nowata  and 
IMaware.  That  he  did  not  know  who  de- 
livered It  to  him.    That  the  fellow  instructed 


him  to  take  the  ear  to  Panons,  Kan,  and  to 
deliver  It  But  witness  could  not  ronanber 
the  name  of  the  person  to  whom  he  was  to 
deliver  the  car.  That  be  did  not  give  him 
any  street  address,  but  witness  was  to  see 
If  he  could  find  th^  fellow.  That  he  got  out 
of  the  mud  bole  about  4  o'clock  on  Thanks- 
giving afternoon  and  thai  drove  the  car  np 
to  Bill  Morris*  honse  and  put  it  in  behind 
the  bam,  and  ate  supper  there  and  went  to 
bed  about  8  or  9  o'clock,  and  ate  breakfast 
and  dinner  there  the  next  day,  and  went  to 
bed  again  after  dinner  about  1  o^clock,  and 
was  found  In  bed  by  the  sherlfl  wfam  ar- 
rested about  4  o'clodc  That  he  and  Oonk- 
right did  not  stay  in  the  same  room.  Oonk- 
right was  arrested  downstairs  and  witness 
upstairs.  That  Conkri^t  was  not  in  bed 
when  witness  came  downstairs.  That  he 
was  to  deliver  the  car  at  Parsons  on  Satur- 
day, and  at  the  time  of  his  arrest  was  aboat 
25  or  30  miles  from  Parsons.  Witness  was 
then  asked  the  following  questions: 

Q.  Didn't  yon  tell,  him,  the  county  attor- 
ney, that  you  had  gone  np  to  CotTeyville  to  get 
some  money  from  Dave  Btcbens,  to  go  over  to 
the  Kansas  oil  fields  and  go  to  work,  and 
didn't  find  Dave  Etchena  at  Ooffeyvilie,  and 
started  to  walk  ba(^  t»  Nowata,  and  that  Oonk- 
right overtook  yon  driving  thia  Ford  oar  at  the 
creek  south  of  OoSeyville,  and  offered  yon  a 
Job,  and  yon  got  in  the  car  and  went  on  with 
Uot;  isn't  that  what  yon  told  the  county  at- 
torney in  the  presence  of  under  sheriif  Cans- 
dale?     A.  Yes,  sir. 

Q.  Which  is  the  facts  that  yon  told,  the 
conditions  yon  told  the  nndersheriff  and  county 
attorney,  or  the  one  you  now  say  was  where 
Oonkright  was  never  in  the  carT  A.  Why, 
Oonkright  never  was  in  the  car. 

Q.  Never  was  in  the  car?    A.  Yes,  sir. 

Q.  Yon  are  the  only  fellow  that  was  in  the 
ear  at  any  time?    A.  Yes,  sir;   after — 

Q.  Oonkright,  didn't  even  ride  with  yon 
where  he  helped  yon  out  of  the  mad  op  to  Bill 
MorriB'  house?    A.  No,  sir. 

Q.  He  walked?    A.  Yes,  sir. 

Q.  Behind  the  car  or  in  front  of  it?  A.  Be- 
hind the  car. 

Q.  He  stayed  with  yon  untH  yon  got  ont  of 
the  mud  hole,  and  then  yon  went  on  np  to  BIO 
Morris'  honse.  A.  I  stopped  Just  before  I  got 
to  BiU  Morris'  house. 

Q.  And  he  caught  np  with  yon?    A.  Yes,  sir. 

Q.  And  then  told  you  how  to  get  into  Bill's? 
A.  He  said  he  would  get  me  some  gasoline. 

Q.  Oh,  yon  had  to  have  some  more  gasoline, 
SA  you?    A.  Yes,  sir. 

Q.  And  you  drove  tlie  car  yonrselt?  A.  Yes, 
sir. 

Further,  witness  testified  it  was  about  a 
half  a  mile  or  a  mile  from  the  mud  hole  up 
to  Bill  Morris'  house;  that  he  did  not  know 
just  exactly  how  far  it  was;  that  when  he 
drove  the  car  up  to  Bill's  that  evoking  he  in- 
tended to  go  to  Parsons  the  next  day.  but 
afterwards  decided  he  would  wait  until  Sat- 
urday ;  that  he  put  the  car  behind  the  bam 
because  it  was  dry  back  thei«;    that  they 
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were  not  in  the  Iiablt  of  dtivtiq;  cais  around 
behind  the  barn;  that  if  he  had  left  the  car 
on  the  other  side  of  the  bam,  It  would  have 
been  in  front  of  the  house  where  Morris 
drove  In  and  oat;  that  Conkrlght  was  not 
watching  him  when  he  imt  the  car  behind  the 
bam;  that  he  did  not  suppose  Conkrlght 
knew  that  he  was  working  on  the  engine 
numbers  of  the  car;  that  the  stranger  from 
whom  be  got  the  car  told  blm  it  would  be 
necessary  to  work  on  the  numbers;  that  the 
stranger  did  not  t^  him  to  stop  and  get 
Bill  Morris  and  Conkrlght  to  help  him ;  that 
he  never  knew  Bill  Morris  before  that  time; 
that  he  never  told  Conkrlght  where  he  was 
going  to  take  the  car;  that  Conkrlght  asked 
him,  bnt  he  told  Conkrlght  be  was  "going  up 
the  line  a  ways";  that  the  file  that  he  used 
on  the  numbers  was  found  in  the  car;  that 
he  did  the  flUng  there  at  Morris'  b^nd  the 
bam;  that  he  thinks  that  Conkrlght  was  in 
the  house  at  the  time.  Thinks  Conkrlght  was 
carrying  a  Wlncbester  gun  when  he  met 
him;  that  he  took  a  casing  off  the  oar  and 
pnt  another  one  on  there  at  Bin  Morris'; 
that  the  casing  the  took  off  was  rim  cut. 
Witness  denied  that  he  told  the  county  at- 
torney and  Cansdale  and  Charley  Heady  that 
the  first  time  he  met  Conkrlght  was  In  Sam 
Cobbs'  rooming  house  at  Nowata  the  evening 
before  Tbanksglilng. 

In  rebnttal  the  state  ctteteA  the  witness  X 
A.  Cansdale,  who  testified  that  Olen  Roy,  in 
a  conversation  wlfli  him,  stated  that  the  first 
time  he  had  met  Conkrlght  was  at  Sam 
Cobt>8'  place  in  Nowata.  Also  several  wit- 
nesses were  introduced  from  the  vicinity  of 
Oentralla,  OkL,  who  testified  the  defendant 
Conkrlght  had  lived  there  for  about  twelve 
or  flilrteen  years  up  until  about  two  years 
prior  to  that  time,  and  that  bis  g«ieral  rep- 
utation for  trutti  and  veracity  in  the  neigh- 
borhood of  Centralla  was  bad.  Conkrlght 
also  admitted  that  he  had  served  a  term  in 
the  tJOiitentlary  on  a  plea  of  guilty  to  a  f^- 
ony. 

It  appears  that  the  codefendant  Olen  Roy 
was  Impeached  by  his  admissions  made  out 
of  court  contrary  to  his  testimony  In  court. 
The  story  he  first  told  about  bis  connection 
with  the  car  ^as  that  the  defendant  Conk- 
rlght overtook  him  between  the  city  of  No- 
wata and  Delaware,  Okl.,  and  that  Conk- 
rlght was  at  that  time  driving  the  stolen  car. 
On  the  witness  stand  Roy  changed  this  state- 
ment and  testified  that  a  total  stranger  to 
him  overtook  him  betweoi  the  city  of  No- 
wata and  Delaware,  Okl.,  driving  this  stolen 
car,  and  without  further  ceremony  turned 
the  car  over  to  him  to  deliver  to  some  un- 
known person  Ip  the  dty  of  Parsons,  Kan. 
The  latter  story  is  so  unreasonable  and  so 
contrary  to  hnnan  nature  as  to  be  absolutely 
tODbelievable.  Certainly  no  sane  and  intel- 
ligent jury  would  be  bound  to  believe  as  true 
a  story  so  Incredible  as  that  detailed  by  Roy. 
Boy  afterwards  pleaded  guilty  to  the  larc^jy. 


yet  Tinder  hb  statement  he  had  nothing  tt> 
do  with  the  original  taking.  Conkrlght  ad- 
mits that  he  was  In  Nowata  on  the  day  of 
November  27th,  that  he  was  at  Bam  Cobbs' 
rooming  house,  that  he  may  have  seen  his 
codefendant  Roy  there  on  that  occasion,  and 
probably  did  talk  to  Boy  "in  a  general  way." 

Saminarlslng  the  circumstances  and  ad- 
missions by  these  defendants,  we  have  the 
following  state  of  facts:  Conkrlght  and  Roy 
were  together  in  the  city  of  Nowata  on  the 
afternoon  of  the  day  that  the  car  was  stolen. 
On  the  nert  day  after  the  car  was  stolen, 
Conkrlght  and  Roy  are' together  on  a  imbllc 
highway  not  far  from  the  town  of  Edna, 
Kan.,  and  the  stolen  car  Is  there.  Together 
they  took  this  car  to  the  home  of  Bill  Morris 
near  where  it  was  first  seen  after  Its  larceny. 
They  stay  together  at  the  home  of  Bill  Mor- 
ris for  24  hours  and  were  both  there  at  the 
time  of  their  arrest.  From  the  time  the 
stolen  car  Is  first  seen  after  the  larceny  un- 
til its  recovery  by  the  sheriff  neither  Conk- 
rlght nor  Boy  abandon  it;  where  the  car 
goes  there  also  go  Conkrlght  and  Roy.  Some 
time  between  the  commission  of  the  larceny 
and  the  arrest  of  these  parties  somebody  had 
attempted  to  file  the  engine  numbers  off  of 
this  car.  As  heretofore  stated,  the  explana- 
tion Roy  makes  concerning  the  manner  In 
which  he  came  Into  the  possession  of  this 
car  is  absolutely  Incredible  and  unbelievable 
We  think  that  the  same  may  be  said  of  the 
explanation  that  Conkrlght  maizes  concern- 
ing his  presence  at  the  car  and  at  Bill  Mor- 
ris'. From  all  these  circumstances,  contra- 
dictory statements,  admissions,  and  impeach- 
ments, we  think  it  clear  that  the  Jury  was 
authorized  to  infer  and  to  condude  that 
Oiese  defendants  stole  the  car  in  question 
on  the  night  of  November  27,  1918,  from  the 
garage  of  S.  A.  Taylor  In  the  city  of  Nbwata 
and  together  drove  It  to  the  place>where  they 
were  found  on  the  morning  of  the  next  day. 
Their  possession  was  very  recent  after  the 
car  was  stolen,  and  their  explanations  of 
that  possession  are  not  consistent  with  their 
Innocence  but  lead  clearly  to  the  inference 
that  each  was  guilty  of  the  larceny.  We 
think  this  evidence,  with  the  proper  Infer- 
mces  and  deductions,  is  such  as  to  exclude 
every  reasonable  hypothesis  except  that  of 
the  guilt  of  this  defendant,  and  for  that  rea- 
son we  decline  to  disturb  the  verdict  and 
judgment  on  the  ground  of  the  insafflclency 
of  the  evidence. 

[2]  One  of  the  briefs  contains  an  addition- 
al ground  for  a  reversal  of  the  judgment,  to 
wit,  that  the  court  erred  in  overruling  the 
demurrer  to  the  information.  The  informa- 
tion charges  in  substance  thab— 

On  or  aboat  the  28th  day  of  November,  191S, 
"B.  E.  Conkrlght  and  Olen  Boy,  then  and  there 
being  did  then  and  ttiere  teloniously  and  by 
stealth  take,  steal  and  carry  away  frooi  th« 
premises  of  S.  A.  Taylor  in  the  city  of  Nowata, 
Nowata  county.  Old.,   the  personal  property, 
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t»  «i^  «•*  •«<  towter  ear  of  dM  Tslne  of 
iKlMijy.  Oh*  «n<i  dkiM*  tk»  personal  property 
<k  ^  Jl  C^or  wkX  itt  tke  possession  of  the 
Mtit  $,  X  Cvi)^>  '^^  "^^  Ukins,  stealing 
4U«i  .W^.<(]><  «««;  9t  said  property  being  then 
«i4  «jh»r«  w£a<Ntt  tk*  knowledge  or  consent 
<»f  Ch:*  sttni  &  X  Tkylor  and  against  his  will  and 
vVMMttt  aj»t  witk  tk«  intent  then  and  there 
««tt)«^  ^  th*  aandB  of  the  said  B.  B.  Gonk- 
*<4M  iMii  Qha  Roy  to  deprive  the  said  S.  A. 
t'^'ir  tkM—t  wad  to  conTert  the  same  to  their 


It  t$  coateoded  that  because  tbe  Informa- 
tkva  does  not  charge  that  the  defendants 
OMkkrisbt  and  Roy  were  acting  together  in 
tbe  said  larcoiy.  It  is  necessary  that  tbe 
tnfonnation  go  further  and  state  the  facts 
showing  that  the  parties  acted  together  In 
the  commission  of  the  offense.  We  think 
ench  allegations  of  fact  unnecessary.  The 
information  Jointly  charges  these  defendants 
with  the  larceny  of  one  piece  of  property, 
at  one  time,  from  one  owner,  and  tmder  such 
drcumstancee  an  allegation  that  they  were 
acting  together,  or  statements  of  fact  show- 
ing that  they  were  acting  together,  would  be 
unnecessary  and  sniplasage.  The  acts  con- 
stituting the  offense  are  stated  In  ordinary 
and  concise  language  and  In  such  a  manner 
as  to  enable  a  p^son  of  common  understand- 
ing to  know  that  the  pleader  Intended  to 
charge  both  Conkright  and  Roy  with  tbe 
Joint  commission  of  but  one  larceny.  The 
Information  was  suffideat  to  apprise  the 
defendant  Conkrlght  of  the  nature  of  the 
offense  charged  and  the  particular  clrenm- 
stances  of  its  commission,  and  was  sufficient 
to  authorize  the  court  to  pronounce  Judg- 
ment on  a  conviction  according  to  the  right 
of  the  case. 

For  reasons  stated,  the  Judgment  la  af- 
firmed. 

DOYIiB,  "P.  J^  and  BEJSSBY,  J.,  concur. 


ODUM  V.  STATE..   (No.  A-3836.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  22,  1922.) 

(8»lUau$  (y  the  Coturt.) 

Homicide  «=»255(3)— Evldenco  held  to  snstaln 
oonvletlon  of  manslauohter  In  first  degree. 

In  a  homicide  case  the  evidence  considered, 
and  held  sufficient  to  sustain  the  verdict  and 
Judgment  of  conviction  for  manslaogbter  in 
the  first  degree. 

'       Appeal    from   District   Court,   McCnrtaIn 
County;  O.  M.  Barrett,  Judge. 

AlTln  Odum  was  convicted  of  manslaugh- 
ter In  the  first  degree,  and  he  aK>eala.  Af- 
firmed. 


Jeff  D.  McLendon,  of  Idabel,  for  pbtintiU 
in  error. 

George  F.  Short,  Atty.  Goi.,  and  B.  EL 
Woods,  Aflst  Atty.  Gai.,  for  the  State 

DOTLB,  P.  J.  AppeUant,  Alvln  Odnm. 
was  informed  against  for  the  murder  ct 
A.  O,  Whala,  and  upon  trial  was  convicted 
of  manslaughter  In  the  first  degree,  and  his 
punishment  fixed  at  Imprisonment  in  tbe 
penitentiary  for  the  term  of  seven  years. 
He  has  appealed  £rom  the  Judgment  r«i- 
dered  upon  such  conviction,  but  there  baa 
been  no  appearance  on  his  behalf  in  this 
court  When  the  case  was  called  on  the  as- 
signment, it  was  submitted  on  the  record. 

The  appellant  shot  and  killed  A.  O. 
Whala,  in  the  town  of  Bokhoma  about  Ji 
o'clock  in  the  evening  of  tbe  22d  day  of  No- 
vember, 1919.  The  evidence  for  the  state 
shows  that  the  decedent  conducted  a  barber 
shop  in  Bokhoma.  The  defendant  went  to 
the  barber  shop  about  -an  hour  before  tbe 
shooting,  and  a  difficulty  arose  over  tbe  pay- 
ment for  pressing  a  pair  of  pants,  epitheta 
were  exchanged,  and  the  defendant  invited 
the  decedent  to  come  out  of  the  shop.  Tbe 
decedent  went  out  and  grabtied  the  d^end- 
aut  and  made  him  retract  what  he  had  said. 
The  defendant  then  went  to  the  place  where 
he  was  boarding  and  secured  a  Wincbester 
rifle,  loaded  it  as  lie  returned,  and  passed 
through  a  lumber  yard  and  stood  b^ind  tbe 
lumber  company's  office.  In  a  short  time  tbe 
decedent  and  his  wife  {lassed  along  tbe  street, 
and  after  passing  tbe  lumber  office  the  de- 
fendant fired  two  shots  at  the  decedent,  eadi 
taking  effect.  The  decedent  ran  behind  a 
church  near  by  and  then  to  the  back  porch  of 
a  house  near  by  and  took  fran  tbere  a  Win> 
Chester  rifle  and  returned  to  the  scene  of 
the  shooting,  at  which  time  tbe  def^tdant 
fired  another  shot,  striking  tbe  deoedott, 
from  tbe  effect  of  whicb  wound  be  died 
three  or  four  hours  later. 

Six  or  seven  witnesses  testified  to  tbeae 
facts  on  the  part  of  the  state. 

The  defendant,  as  a  witness  in  his  own 
behalf  testified : 

"The  trouble  started  there-  in  the  barber 
shop.  I  told  him  I  wouldn't  pay  for  the  press- 
ing of  my  tronsers;  that  they  lacked  a  bell  of 
a  lot  of  being  pressed.  He  cussed  me  and  fadd 
me  to  get  out.  I  walked  out.  He  called  me 
a  God  damn  son  of  a  bitch.  I  walked  off  the 
end  of  the  porch,  and  I  said,  Tou  are  another 
one.'  I  did  not  invite  him  out  of  the  barber 
shop.  He  followed  me  ont.  He  caught  me  by 
the  collar  and  drew  his  razor  on  me.  He  said, 
'God  damn  you,  take  it  back  or  I  will  cut  your 
head  off.'  I  took  it  back,  and  he  let  loose  of  my 
collar.  He  said,  'Go  get  your  gnn;  I  have  got 
a  good  'one  in  the  shop,'  and  he  turned  and 
walked  back  into  tbe  shop.  I  walked  straight 
to  the  house,  laid  the  tronsera  down,  and  pi<^ed 
up  a  rifle.     I  tiimed  and  walked  bade,  and 
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didn't  Btop  until  I  ran  b«Und  Wilson  Lumber 
Company's  office.  I  was  watdung  Um.  He 
came  right  np  the  valk  with  Us  wife.  When 
he  got  up  even  with  me  I  shot  In  the  air,  jnst 
to  make  him  kinda  go  on  and  to  scare  him. 
I  fired  two  shots.  He  ran  around  back  of  the 
church,  and  I  turned  and  walked  out  to  an  old 
boiler  that  was  laying  there  near  the  depot 
platform.  WhaUi  was  southeast  of  the  depot 
and  was  looking  for  me,  and  I  shot  him  from 
the  depot     He  feOL    Whala  fired  first" 

Tbe  errors  assigned  are: 

"First,  that  said  verdict  was  and  is  con- 
trary to  the  law  and  the  evidence ;  second,  be- 
cause the  court  erred  in  neglecting  to  instruct 
the  Jury  on  tbe  law  of  'cooling  time.' " 

Viewliig  ai^ellant's  testlmcHiy  from  the 
standpoint  most  f&vorable  to  blm,  it  leaves 
no  donbt  of  tbe  fact  that  he  armed  him- 
self with  a  Wincbester  repeating  rifle  for 
the  purpose  of  engaging  In  mutual  mortal 
combat  with  tbe  decedent,  which  made  the 
homicide  at  least  manslaii^ter  In  the  first 
degree,  and  tbe  testimony  on  the  part  of 
the  state  is  ample  to  have  sustained  a  ver- 
dict against  tbe  defendant  for  murder. 

The  court  in  its  instructions  covered  -every 
phase  of  the  law  of  the  case,  and  no  objec- 
tion was  made  or  exception  taken  to  tbe  in- 
structions given,  which,  it  appears,  were 
more  favorable  to  tlie  defendant  than  he  had 
any  right  to  expect 

Finding  that  no  material  error  was  comT 
mltted  in  the  trial  of  this  case,  the  Judg- 
ment is  afilrmed. 

ICATSON  and  BESSBY,  JJ.,  concur. 


PAMPLIN  V.  STATE.     (No.  A-3841.) 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma. 
March  25, 1922.) 

(BytUbu*  hv  BditorUa  8ta9.) 

Crimlaal  law  «=»I069(6)— Appeal  dismissed  for 
want  of  JorladloUon,  where  appeal  aad  raoord 
were  not  filed  within  required  time. 

Appeal  from  conviction  for  a  misdemeanor 
win  be  dismissed  for  want  of  jurisdiction  where 
the  record  was  not  filed  in  the  Criminal  Court 
of  Appeals  within  60  days  from  rendition  of 


the  judgment,  and  no  order  was  made  extending 
the  time  in  which  the  appeal  could  be  taken, 
and  where  appeal  was  not  filed  within  the  ex- 
tension of  time  which  the  court  might  have 
granted;   the  court  being  without  Jurisdiction. 

Appedl  from  CSonnty  Court.  Oklahoma 
County;  W.  B.  Tttylor,  Jndge. 

R.  C.  Pamplin  was  convicted  of  wUlfally 
and  unlawfully  discharging  a  revolver  in  a 
public  place,  and  he  appeals.  On  motion  to 
dismiss  appeaL  Appeal  dismissed,  and  cause 
remanded. 

Giddlngs  ft  OiddingB,  of  Oklahoma  Oty, 
tor  plaintiff  In  error. 

George  F.  Short,  Atty.  den.,  and  B.  L.  Ful- 
ton, Asat  Atty.  Goi.,  for  the  State. 

PBR  CURIAM.  R.  0.  Pamplin  was  con- 
victed on  a  diarge  that  he  did  wUlfnlly  and 
unlawfully  dlachaige  a  revolver  in  a  public 
place,  and  on  the  25th  day  of  February,  1920, 
in  accordance  with  the  verdict  of  the  Jury, 
was  sentenced  to  pay  a  fine  of  $150  and  be 
confined  in  the  county  jail  for  a  p^od  of 
120  days.  From  the  Judgment  an  aK)eal  was 
attempted  to  be  taken  by  filing  in  this  court 
on  August  23,  1920,  a  petition  in  error  with 
case-made. 

On  March  22,  1922,  tbe  Attorney  General 
filed  a  motion  to  dismiss  the  appeal,  whidi 
reads  as  follows: 

"PlaintifF  in  error  is  charged  In  the  informd- 
tion  with  the  crime  of  unlawfully  discharging 
a  pistol  or  revolver  in  a  public  place,  which  of- 
fense under  the  statute  is  a  misdemeanor,  but 
the  judgment  or  final  order  complained  of  was 
rendered  in  the  trial  court  on  the  25th  day  of 
February,  1920,  and  the  record  in  said  case 
was  not  filed  in  this  court  until  the  23d  day 
of  August  1920,  which  is  more  than  60  days 
from  date  of  the  rendition  of  said  judgment, 
and  the  trial  court  made  no  order  extending 
the  time  in  which  such  appeal  should  be  taken, 
and,  in  addition  thereto,  said  appeal  was  not 
filed  in  this  court  within  the  extension  of  time 
which  the  court  might  have  granted,  for  all  of 
which  reasons  this  court  is  entirely  without 
jurisdiction  to  hear  and  determine  said  ap' 
peal." 

An  examination  of  the  record  discloses  that 
the  motion  to  dismiss  tbe  appeal  is  well  tak- 

.  Tbe  purported  appeal  herein  is  there- 
fore dismissed,  and  the  cause  remanded  to 
the  trial  court  forthwith. 
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ABORTION. 

(Cal^App.)  Eridence   held  Rnffldent  to 
People  T.  Hickok,  666. 


«=>n  .       ... 

sustain  conviction.- 


ACTION. 

a.  HATUBBI  AHD  WOtLM. 

4=332  (Mont.)  Statute  proTiding  for  only  one 
form  of  action  refers  to  matters  of  form  and 
not  to  substance.— Samoell  ▼.  Moore  Mercan- 
tile Ck>.,  376. 

ni.  JOINDBR,  SPLITTING,  ^ONSOLIDA- 
TIOH,  AHD  8BVBBAIICB. 

«S938(2)  (Cal.App.)  Counts  for  cancellation 
of  option  for  want  of  consideration  and  for 
fraud  not  loinder  of  causes  of  action. — ^North 
Confidence  Mining  &  Development  Co.  v.  Mor- 
rice.  851. 

4s>38(5)  (Colo.)  Complaint  for  conveyance  of 
two  tracts  to  different  grantees  states  one 
canae  of  action. — Owillim  v.  Asher,  609. 
9s>S0(4)  (Okl.)  Sustaining  a  demurrer  for 
misjoinder  of  causes  or  parties  defendant  held 
error.— MeObee  v.  Milbum,  279. 
«=>53(3)  (Wash.)  More  than  one  suit  main- 
tainable on  divisible  contract.— Helsley  T. 
American  Mineral  Production  Co.,  190i 

ADMINISTRATION. 

See  EJxecators  and  Administrators. 

ADMIRALTY. 

Bee  Shipping;    Towage. 

ADTERSE  POSSESSION. 

I.  HATCRB   AND   RBdVISITBS. 

<A)    AeanlaltlOB    of    Rlskts    tfj    Preaerlp- 
tlom  Im  General. 

«=>7(3)  (Kan.)  Federal  statute  validating 
"conveyances  and  agreements"  relating  to 
rights  of  way  granted  by  the  United  States  not 
applicable  to  parting  with  title  through  ad- 
verse possession.— Union  Pac.  B.  Co.  v.  Heger, 
1008. 

A6EN0T. 
See  Principal  and  Agent. 

ALIENS. 

I.  DISABIUTIBS. 

4s>9  (Wyo.)  Death  of  decedent  is  material 
matter  in  determining  whether  heirs  in  whom 
estate  vested  were  aliens.— Bamforth  v.  Ihm- 
•en,  846. 

«s>l3  (Wyo.)  Collateral  heirs  living  in  Ire- 
land held  entitled  to  inheritance  by  treaty.— 
Bamforth  v.  Ihmaen,  346. 

"Territories"  in  treaty  with  Great  Britain 
regarding  inheritance  of  real  property  held  to 
indade  aw  area  or  locality  within  the  United 
States.— Id. 

Treaties  control  common  law  relating  t«  de- 
acents.— Id. 

Decree  held  to  have  extended  time  allowed 


by  treaty  for  sale  of  land  by  foreign  heirji. 

—Id. 

<£=:■' 1 6  (Wyo.)  Defendant     htM     entitled     to 

raise  question  of  aliens'  interests  in  realty.— 

Bamforth  v.  Ihmsen,  346. 

ALTERATION  OF  INSTRUMENTS. 

®=>I6  (Cal.App.)  Alteration  of  lease  as  to 
term  held  to  warrant  cancellation  of  lease. — 
J.  B.  HUl  V.  Pinque,  1097. 

ANIMAI& 

9=922  (Kan.)  Bvidence  held  to  establish  con- 
tract for  pasturage.— Stull  v.  Burdett,  1005. 
<S=>23(2)  (Kan.)  Instruction  on  contributory 
negligence  of  owner  of  vaccinated  hogs  proper. 
— Sissell  V.  Sihler  Serum  Co.,  988. 
<e=326(l)  (Colo.)  Agister's  Uen  cannot  be 
founded  on  wrongtnl  possession.— Bill  v.  Rhule, 
894. 

<S=326(4)  (Colo.)  Agister's  lien  lost  by  sur- 
rendering possession:- EUU  v.  Rhule,  894. 

Agister's  lien  lost  by  suit  on  debt— Id. 

Agister's  lien  lost  by  attachment.— Id. 
«=al00(8)   (Idaho)  Measure    of   damages   for 
trespass  value  of  grass.— Hanson  v.  Seawell, 
660. 

APPEAL  AND  ERROR. 

See  Criminal  Law,  <8=9l036-1189;   Exceptions, 

Bill  of. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

III.  DBOISIONS  RBTIBWABLB. 
(D)  Finality  o<  DeterBalnatlon. 

«=>70(l)  (Kan.)  Order  denying  motion  to  dis- 
miss held  not  appealable  as  an  "intermediate 
appealable  ofder.'— Edwards  v.  City  of  Neode- 
sha,  708. 

<8s»70(4)  (Wash.)  Order  refusing  to  strike  in- 
terrogatories not  appealable.— State  Bank  of 
Goldendale  v.  Beeks,  771. 
«=>79(2)  (Kan.)  Order  denying  motion  to  dis- 
miss held  not  appealable  as  a  "final  order." — 
Edwards  v.  City  of  Neodesha,  708. 
<S=38I  (Cal.App.)  Judgment  or  order  to  show 
cause  in  claim  and  delivery  KM  a  "final  judg- 
ment" for  the  purposes  of  appeal. — Foater  v. 
Traeger,  1089. 

(B)  Nature,  8oope,  aad  BSeot  of  De- 
cision. 

9s»ll3(l)  (Cal.)  Void  judgment  or  order  may 
be  set  aside  at  any  time  by  court  making  it  and 
aggrieved  party  may  appeal  on  court's  refusal. 
— Luckenbach  v.  Laer,  591. 

(F)   Mode  ot  Rendition,  Form,  and  Bntrr 
o<  Jadsnnent  or  Order. 

4=>I23  (Idaho)  Court's  announcement  of  de- 
cision of  motion  for  new  trial  held  not  an  "or- 
der" from  which  an  appeal  can  be  taken.— 
Goade  v.  Ooasett,  670. 
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IT.  RIGHT  OF  REVIB^e. 
<A)   Peraons  BntitleA. 
4s»i9l(2)(0kl.)  "Persons  aggrieved"  bjr  deci< 
sion  or  order  of  board  of  county  commission- 
ers can  appeal.— Clark  r.  Warner,  929. 
®=>I5I(6)   (Okl.)  Taxpayer  held  not  an  "ag- 
grieved party"  within  statute  providing  who  may 
appeal  from  order  of  county  commissioners.— 
Clark  T.  Warner,  929. 

V.  PRKSBNTATION     AND      RESERVATION 

IN  I^OWBR  COURT  OF  GROUNDS 

OP  RB'V'IUW. 

(A)  luvea  and  <loeiitlons  la  Lower  Com*. 

«s>l7l(l)  (Cai.App.)  Defendants'  stipulation 
that  ordinance  could  be  read  in  evidence  pre- 
dndes  objection  to  competency  on  appeal. — 
Sommer  v.  Martin,  33. 

4s»l76  (Cal.App.)  Fact  assumed  to  be  trne 
in  trial  qonrt  may  not  be  contested  on  appeCl.— 
Seccombe  t.  Case,  426. 

(B)  Objections  and  Motions,  and   Rnllnsa 

Thereon. 

^=3l93(l)  (Cal.App.)  Where  complaint  is  not 
totally  devoid  of  allegation  upon  point  objected 
to,  it  is  sufficient  as  against  objection  first 
made  on  appeal.— Fowler  v.  Enri,quez,  854. 
<S=»I93(I)  (N.M.)  Defects  in  complaint  may 
not  be  raised  for  first  time  on  appeal.— Uumph- 
reys  v.  Fletcher,  70. 

«s>l93(6)  (Cal^App.)  Insufficiency  of  pleading 
not  available  on  ap^Ml  in  absence  of  demurrer 
or  objection  to  evidence  on  ground  thereof. — 
Morrow  ▼.  lieamed,  234. 
«=9l93(9)  (Mont)  That  complaint  does  not 
state  cause  of  action  may  be  first  raised  on 
appeal.— Park  v.  Grady,  382. 
^s>l97(7)  (Cal.App.)  Judgment  not  reversed 
for  evidence  outside  strict  issues  admitted  with- 
out objection. — Wagner  v.  Ruppe,  1095. 

Judgment  not  reversed  for  evidence  admitted 
without  objection  on  theory  on  which  case  was 
tried.— Id. 

<e=>203(3)  (Wy«.)  Claim  that  witness  was 
competent  as  to  one  party  not  made  in  trial 
court  cannot  be  raised  on  appeal.— Bamforth 
V.  Ihmsen,  345. 

«=>206(2)  (Cal.App.)  Objecdons  must  be 
made  to  questions  asked  by  jurors. — ^Maris  ▼. 
H.  CrummeT,  Inc.,  259. 

^=>207  (Cal.)  Arguments  of  counsel  referring 
to  defendant's  wealth  not  ground  for  reversal 
in  absence  of  objection  or  request  for  instruc- 
tions.—Olsen  V.  Standard  Oil  Co.,  393. 
«=32I6(I)   (Cal.App.^  No    complaint   first    on 
appeal  of  failure  to  limit  scope  of  evidence.— 
Maris  v.  H.  Crummey,  Inc.,  250. 
<S=>22I    (Cal.App.)  No  error  in  tailing  to  re- 
lieve from  forfeiture  of  contract  in  absence  of 
prayer  or  request. — Leak  v.  Colbum.  249. 
«=>232(2)   (Cal.)  Objection  that  no  foundatiop 
laid  for  evidence  cannot  be  first  raised  on  ap- 
peal.—Burke  V.  Watts,  578. 
<S=>237(2)    (Cal.)  Motion    to   strike    out    evi- 
dence objected  to  unnecessary.— Balcom  v.  F. 
A.  Shipley  Co.,  39. 

^=>24l  (Cal.)  Grounds  of  nonsuit  not  men- 
tioned in  motion  not  considered  on  appeal. — 
Moore  t.  MofEatt,  220. 

(O)  BzcepttoBs. 

«=>263(l)  (Wash.)  Exceptions  to  instructions 
necessary  to  review  on  appeal.— Polisky  v.  Pu- 
get  Bound  Electric  Ry.,  779. 
«=»274(4)  (Utah)  Exception  to  refusal  to 
permit  reopening  of  case  held  sufficient  excep- 
tion to  grant  of  nonsuit.— In  re  Robison's  Es- 
tate, 321. 

TI.  PARTIBS. 

4e»330(I)   (Or.)  Judgment  for   costs   against 

Jilaintiff  supports  an  appeal  after  selling  sub- 
ect-matter.— Coker  v.  Richey,  947. 
iS=>334(6)   (Okl.)  Appeal    not    dismissed    be- 
cause copy  of  revivor  proceedings  in  name  of 


administrator  on  death  of  defendant  in  error 
after  settlement  of  case-made  was  not  a  part 
of  the  ease -made.— Hicks  v.  Alexander,  923. 
«=>336(1)  (Or.)  Objectton  that  appellant  bad 
transferred  his  interest  should  have  been  sng- 
gested  before  or  at  hearing.— Coker  t.  Ricbey,        j 

TII.  REQUISITES  AND   PROCEEDIKGS 

FOR   TRANSFER   OF   CAUSE.  I 

(A)  Time   ot  TnlclnB   ProeeedInar>> 

^^337(2)  (Idaho)  Appeal  from  order  denying 
motion  for  new  trial  taken  before  order  is 
made  dismissed.— Goade  v.  Gosaett,  670. 
^»356  (Idaho)  Appeal  taken  after  expiration 
of  statutory  time  dismissed.— Goade  v.  Gossett, 
670.    - 

i3=3356  (Idaho)  Appeal  dismissed  for  failure 
to  file  notice  within  90  days  after  rendition  of 
judgment.— Mills  v.  Board  of  Com'ra  of  Minido- 
ka County,  876. 

VIII.    EFFECT  OF  TRANSFER   OF    CAUSE 
OR  PROCBBDIHeS  THEREFOR. 

(A)  Fowera    mad    Proaeedlnsa    of  Ijower 
Court. 

9=>438  (Kan.)  Hearing  additional  evidence 
and  making  additional  findings  after  appeal 
from  judgment  on  verdict  and  giving  of  super- 
sedeas bond  is  error. — Custer  v.  Royse,  ^95. 

IZ.  SUPERSEDEAS  OR  STAT  OF  PRO- 
CEEDINGS. 

^=>477  (Cal.)  Supersedeas  issued  under  inher- 
ent power  of  court.— liuckenbach  v.  Leer,  591. 
«=»479(l)  (Cal.)  Writ  of  supersedeas  should 
issue  to  prevent  taking  out  general  execution 
on  judgment  against  partnership  assets. — Free- 
man V.  Donohoe,  693. 

■6=9479(2)  (Cal.)  Application  for  writ  of  su- 
persedeas addressed  to  discretion  of  the  court 
— Luckenbach  v.  Laer,  591. 
<8s>480  (Cal.)  AppeUanta  held  entitled  to  su- 
persedeas to  stay  prosecution  of  salt  by  receiv- 
er pending  appeal  from  refusal  to  vacate  re- 
ceivership.—Luckenbach  y.  liaer,  591. 

Z.    RECORD  AND    FROC»BOIMGS     NOT  IN 
RECORD. 

(A)    Matters  to   be  Shown   by   Record. 

^=3500  (4)  (Wash.)  Record  must  show  that 
exception  to  instructions  was  called  to  trial 
court's  attention. — Swenland  v.  Gregory,  597. 
€=3501  (5^  (Cal.)  Bill  of  exceptionB  must  spec- 
ify wherein  evidence  faSed  to  sustain  findings. 
— Gosliner  v.  Briones,  19. 
^=>50l(3)  (Cal.App.)  Bill  ot  exceptions  must 
specify  errors  to  be  considered.— Edwards  v. 
Wilson,  89. 

«=>602(8)  (Wash.)  Where  no  order  is  in  rec- 
ord disposing  of  motion  for  new  trial,  error  in 
denying  it  not  considered. — Swenland  t.  Crreg- 
ory,  697. 

(B)  Scope  and  Contents  of  Record. 

<S=>523(2)   (Wash.)  Evidentiary  affidavita  used 
on  motion  to  be  brought  up  as  other  facts.— 
State  Bank  of  Goldendale  v.  Seeks,  771. 
©=9536  (Nev.)  Bill    of    exceptions    should   be 
indorsed  as  such. — Corcoran  v.  Dodge,  878. 

(C)  Necessity  of  BUI  of  Bxoeptloas,  Case, 
or  Statement  of  Facts. 

$=>544(l)  (Cal.)  On  appeal  on  judgment  roll, 
sufficiency  of  evidence  not  presented.- Ensole 
V.  JoUey,  laSo. 

<S=>544(I)  (Nev.)  Denial  of  new  trial  not  re- 
viewable without  bill  of  exceptions.— Rickey  r. 
Douglas  Milling  &  Power  Co.,  604. 
«a>653(2)  (IdaJio)  Inatnictiona  given  and 
refused,  filed,  and  included  in  clerk's  transcript 
and  duly  certified,  are  subject  to  review. — Mar- 
nella  v.  Froman.  202. 

«=»553(2)  (Or.)  Transcript  of  whole  testi- 
mony with  exceptions  at  trial  certified  by  trial 
Judge  is   sufficient  to  bring  testimony  before 
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Supreme  Court. — Stark  ▼.  State  Industrial  Ace. 
Commission,  161. 
$=3555  (Wash.)  Sufficiency  of  findings  to  sup- 
port decree,  only  matters  reviewed  on  striking 
out  statement  of  lacts.— la  re  Bell's  Estate, 
180. 

<D)  Contents,  MAklngr,  and   Settlement  of 
Case  or  Statement  of  Facta. 

9=>557  (Kan.)  Appellee,  wishing  review  of  de- 
cision on  demurrer  to  the  evidence  and  other 
rulings  affecting  evidence,  must  furnish  trans- 
cript thereof.— Hegar^  v.  National  Refining 
Co.,  144. 

^»562  (Wash.)  Affidavits  not  made  part  of 
statement  of  tacts  not  considered.— Swenland 
V.  Gregory,  597. 

«=s>564(3)  (Okt.)  Order  extending  time  to 
make  and  serve  case-made  beyond  six  months 
is  void. — Rector  v.  Swanson,  290. 
$=9564(3)  (Okl.)  Second  extension  for  serv- 
ing case-made,  granted  after  expiration  of  for- 
mer extension,  held  a.  nullity. — Brittain  t.  Lor- 
ett,  438. 

$=>566  (Okl.)  Time  allowed  for  suggesting 
amendments  to  case-made  runs  from  expiration 
of  period  of  extension,  and  not  from  date  of 
service  of  case-made. — Brockhaus  t.  .£tna 
Building  &  Loan  Ass'n.  639. 
$=9569(2)  (Nsv.)  Judgment  roll  and  tran- 
script of  trial  proceedings  not  sufficient  state- 
ment unless  settled  under  old  practice.— Rickey 
V.  Douglas  Milling  &  Power  Co.,  504. 
$s»569(3)  (Okl.)  Case-made  signed  and  set- 
tied  by  successor  of  trial  court  judge  held  ntd- 
lity.— Mitchell  y.  Bruce,  281. 

(O)  AntkentlcatloB  and  Certiaeatton. 

$=>6I2(4)  (Colo.)  Judgment  shown  by  record 
to  be  fin^  ia  so  regarded,  though  clerk's  cer- 
tificate used  term  "all  court  orders."— Hill  y. 
Rbole,  894. 

$=9613(1)  (Nsv.)  BUI  of  exceptions  certified 
to  by  official  stenographer  cannot  be  consid- 
ered.—Corcoran  y.  jJodge,  879. 

(H)  Transmission,    Ptltnv,    Printing,   and 
Serylce  of  Copies. 

4^9624  (Utah)  Appeal  perfected  In  time  by 
filing  record  within  extended  period  for  bill  of 
exceptions.— Thompson  y.  Reynolds,  516. 
$=9627(1)  (Or.)  Filing  of  a  transcript  within 
required  time  jnrisdicaonal.— Sprague  y.  City 
of  Astoria,  066. 

(I)    Defects,   Objections.    Amendment,    and 
Correction. 

$=3655(3)  (Wash.)  Statement  of  facts  strick- 
en where  no  error  was  based  on  exclusion  of 
testimony  and  no  exceptions  taken  to  findings. 
— MulUns  Sawmill  Co.  v.  Woolfolk,  802. 
$=3655(4)  (Kan.)  Book  of  314  pages  filed  as 
abstract  stricken.— HUtabidle  v.  Bradbum,  707. 

(J)   Conelaslyeneas   and   Effect,  Impeach- 
Inc  and  Contradletlnar. 

$S3662(I)  (Or.)  Record  that  judge  ordered 
extension  of  time  for  filing  transect  conclu- 
sive that  be  was  not  disqualified. — Sprague  v. 
City  of  Astoria,  066. 

(K)  <(nes(lons  Presented   tor  Revle-ir. 

$=s>67l(3)  (Kan.)  Questions  dependent  on  evi- 
dence not  reviewable  without  transcript  of  evi- 
dence.—Everett  V.  Everett,  723. 
^=3672  (Cal.App.)  Whether  findings  support 
judgment  may  be  determined  by  examining 
judgment  roll.— Edwards  v.  Wilson,  30. 
$=»692(l)  (Kan.)  Exclusion. of  testimony  not 
considered  in  absence  of  showing  as  to  what 
witnesses  would  have  testified  to.— Reed  y. 
Root,  527. 

$=3704(1)  (Kan.)  Appellant  need  not  furnisli 
transcript  of  oral  evidence  to  support  conten- 
tion that  he  should  have  had  judgment  on  spe- 
cial findings.- Hegarty  v.  National  Refining  Co., 
144. 


$=3714(1)  (Cal.App.)  Erroneous  minute  entry 
of  amount  of  judgment  held  not  to  require  re- 
versal.- Pugari  v.  KeUy,  866. 

XI.  ASSIGNMBIIT  OF  XiRRORS. 

$=>73l(5)  (Idaho)  Specification  that  judg- 
ment is  contrary  to  evidence  raises  the  ques- 
tion of  its  sufficiency.— Marnella  v.  Froman, 
202. 

XII.  BRIBIFS. 

$=3761  (Cal.)  Points  urged  without  citation 
of  authority  not  considered.— Frazier  y.  David, 
17. 

$=9761    (Mont.)  Assignments     of     error,     not 
briefed  in  accordance  with  court  rules,  may  be 
disregarded.— Comner  v.   Hamilton,   489. 
<&=>7b2   (Wash.)  Matter  raised  by  reply  brief 
considered,  where  it  appears  to  have  been  rais- 
ed below.— Rowell  y.  Eldridge  Buick  Co.,  772. 
$=3770(1)   (Ariz.)  Doubts  resolved  against  ap- 
pellee failing  to  nle  briefs.- Rico  Consol.  Min- 
ing Co.  V.  Rico  Exploration  Co.,  138. 
$=3773(2)   (Okl.)  Where   all   plaintiffs  tn  er- 
ror except  one,  who  has  failed  to  file  a  brief, 
have  stipulated  to  dismiss,  the  case  will  be  dis- 
missed.— Hamilton  v.  Cherry,  122. 
$=3773(4)    (Okl.)  Where     cross-petition     and 
opinion   thereon    are   withdrawn,   leaving   only 
petition  of  plaintiffs  in  error,  unsupported  by 
brief,  the  court  may  affirm  in  its  discretion. — 
Oklahoma    Oonsol.    Petroleum    Co.    v.    Swove- 
land.  282. 

$=3773(4)   (Or.)  Judgment  affirmed  on  failure 
to  file  brief.— Columbia  Contract  Co.  y.  Wake 
field's  Estate,  400. 

$==773(5)  (Okl.)  Where  cross-petition  and 
opinion  thereon  are  withdrawn,  leaving  only 
petition  of  plaintiffs  in  error,  unsupported  by 
brief,  the  court  may  reverse  in  its  discretion. 
—Oklahoma  Consol.  Petroleum  Co.  v.  Swove- 
land.  282, 

$=3773(5)  (Okl.)  Case  may  be  reversed  fop 
new  trial  on  failure  of  defendant  in  error  to 
file  brief.— St  Louis-San  Francisco  By.  Co.  v. 
Moody,  444. 

®=9774  (Mont)  Court  win  consider  merits 
where  appellant  has  dearly  suffered  injury. 
notwithstanding  insufficieni^  of  brief.— Samnell 
V.  Moore  Mercantile  Co.,  376. 

xin.  DismssAi.,  'wrrBDRA^nrAi,,  or 

ABANDONMBNT. 

$=3781(1)  (Okl.)  Appeal  will  b«  dismissed 
where  question  has  become  moot. — Teter  v. 
Board  of  Education  of  City  of  Drumright,  120. 
$=3783(1)  (Utah)  Failure  to  except  to  ruling 
not  ground  for  dismissing  appeal.— In  re  Robi- 
son's  Estate,  821. 

$=9790(2)  (Cal.App.)  Appeal  from  judgment 
dismissing  action  to  set  aside  judgment  dis- 
missed where  judgment  attacked  reversed  on 
appeal. — Llewellyn  Iron  Works  v.  McLain,  872. 

XV.  HKARINO  AND  RBHHARINO. 

$=3830(1)  (Nov.)  Rehearings  not  granted  as 
matter  of  right.— Parks  y.  Western  Union  Tele- 
graph Co.,  884. 

$=3832fl)  (Wash.)  Opinion  affirming  judg- 
ment not  subject  to  modification  on  rehearing 
because  capable  of  unreasonable  construction. 
—Gray  y.  Ramsey,  4. 

XVI.  RBVIBW. 
(A)   Scope  and  Bxtent  In  General. 

$=3854(2)  (Nov.)  Correcf  judgment  not  re- 
versed for  erroneous  reason. — Goldsworthy  y. 
Johnson,  505. 

$=3856(2)  (Wyo.)  Order  striking  answer  on 
different  ground  not  sustained  because  of  at- 
torney's lack  of  authority  to  practice. — McGin- 
nis  y.  Beatty,  340. 

(C)  Parties  Entitled  to  Alleare  Error. 

$=3882(12)  (Or.)  Error  in  instructions  as  to 
nondelegable  duty  of  owner  held  invited  by  de* 
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fendant.— Miami  Quarry  Co.  v.  Seaborg  Padt- 

ing  Co.,  492. 

$=9882(14)   (Colo.)  Favorable    error   in    sub- 

mittins   to  Jury   constraction   of   contract   not 

ground   of   complaint. — Cooper    t.    Woodward, 

386. 

(D)    Amendmenta,   Additional  Proof*,  and 
Trial   of  Caniie   Aneir. 

$=>888(l)  (Colo.)  Allegation  in  complaint  for 
fraudulent  conveyances  defendant  was  owner  of 
record  does  not  require  reversal,  as  complaint 
may  be  amended.— Gwillim  v.  Asher,  609. 
^1=3^9(2)  (Kan.)  Pleadings  not  treated  as 
amended  by  reason  of  letter  received  in  absence 
of  •  Btipnlation.— Herrmann  v.  Larkin,  76B. 

(B)  Preamnptloiia. 

«=>90l  (Okl.)  Error  must  be  affirmatively 
shown,  and  is  never  presumed. — American  Nat. 
Ins.  Co.  V.  Robinson,  269. 

If  judgment  is  correct  on  appellant's  theory, 
the  Supreme  Court  may  affirm  it  without 
searching  for  other  errors. — Id. 
«=3907(3)  (Cal.)  Presumption  that  finding  of 
trial  court  is  based  on  evidence  held  preduded 
by  recital  of  conditions  in  findings.— Stark  v. 
Shemada,  214. 

€=3907 (3)  (Cal.)  Evidence  presumed  to  sup- 
port averments  of  appellee's  complaint.— Ensele 
V.  Jolley,  1085. 

«=>909(4)  (Cal.)  Order  granting.  letters  of 
administration  presumed  to  have  been  made  on 
a  sufficient  ahowing  that  deceased  died  leaving 
an  estate  in  the  state.— In  re  Cover's  Estate. 
Q83. 

€=>909(4)  (Okl.)  Authority  to  execute  mem- 
orandum presumed  on  appeal. — Cook  ▼.  Fisher, 
927        ' 

<g=3925(2)    (Wyo.)    When     answer     stricken, 

.  court  presumed  to  have  heard  only  evidence  of 

damages.— McGinnis  v.  Beatty,  340. 


<S=393l(i)   (Cai.)  Uncertainties  is  court's  ^find- 
ings resolved  to  ...        —     ™      • 
Jolley.  1085. 


support  judgment— Ehksele  v. 


^=3933(1}  (Kan.)  Presumed  that  court  ob- 
served all  statutory  requirements  relating  to 
granting  now  trials.— fiutabidle  ▼.  Bradbum, 
707. 

(^=3934 (3)  (Cal.App.)  Facts  not  alleged  not 
presumed  in  support  of  default  judgment— Me- 
ham  V.  Llewellyn  Iron  Works,  869. 

(F)  Discretion  of  lionrer  Ooart. 

<S=3970(2)  (CalApp.)  Exclusion  of  evidence  of 
experiments  discretionary  with  trial  court — 
Maris  v.  H.  Crummey,  Inc.,  259. 
^=>970(3)  (Kan.)  Order  of  introduction  of 
testimony  as  to  partnership  not  reversible  er- 
ror where  partnership  was  fully  established. — 
Stnll  V.  Burdett,  1005. 

^s>970(4)  (Idaiho)  Refusing  to  reopen  cause 
Uter  submission  not  disturbed  except  for  abuse 
of  discretion. — Froman  v.  First  Nat.  Bank,  145. 
4=»977(l)  (Okl.)  Ruling  on  motion  for  new 
trial  discretionary  with  court  and  not  disturbed 
in  absence  of  abuse.— Hicks  ▼.  Alexander,  923. 

(G)  ttnestlons  of  Fact,  Verdicts,  and  Flnd- 
Inara. 

$=3997(2)  (Cal.App.)  Order  denying  motion 
for  nonsuit  not  disturbed,  where  there  is  evi- 
dence on  material  issues  to  go  to  the  jury. — 
Armock  v.  United  Railroads  of  San  Francisco, 
856. 

«=3|00l(l)  (Okl.)  yerdict  snpi>orted  by  com- 
petent evidence  not  disturbed. — People's  Nat. 
Bank  of  Kingfisher  v.  BJckords,  130:  National 
Candy  Co.  v.  Alton  Mercantile  Co.,  283;  Hara 
V.  Smith,  642. 

$=91001  (I)  (Okl.)  Where  verdict  is  not  flua- 
tained  by  any  reasonable  hypothesis.  Supreme 
Court  will  grant  new  trial. — ^Morris  v.  Purcell 
Bank  &  Trust  Co.  of  Purcell,  436. 
$»IOOI(t}  (Utah)  Verdict  supported  by  sub- 
stantial evidence  not  disturbed.---Jen8en  y.  Ore- 
gon Sliort  I^ine  R.  Co.,  101. 


$=31003  (Cal.)  Yerdict  not  disturbed  becaoae 
of  weight  of  evidence. — Olsen  v.  Standard  Oil 
Co.,  393. 

<3=>l 004(1)  (Cal.App.)  Value  of  property  de- 
stroyed by  fire  matter  for  jury.— Maris  v.  H. 
Crummey.  Inc..  259. 

^=>I004(2)  (CaLApp.)  Verdict  supnorted  by 
testimony  of  plaintiff,  though  contradicted,  not 
set  aside  as  excessive. — Sommer  v.  Martin.  33. 
<S=3l008(l)  (CaLApp.)  Whether  buyer  of 
pump  made  suitable  attempts  to  remove  it 
from  well  held  for  court  in  action  for  rescis- 
sion.—I^ayne  &  Bowler  Corporation  v.  Gro- 
gan,  252. 

<g=>l008(2)  (Okl.)  Findings  of  court  entitled 
to  same  consideration  as  a  verdict — Gaines 
Bros.  &  Co.  V.  Citizens'  Bank  of  Henryetta, 
112. 

$=3 1 009  (4)  (Okl.)  Equitable  judgments  not 
set  aside  unless  clearly  against  weight  of  evi- 
dence.—Foley  V.  Brown,  267. 
<8s>l009(4)  (Okl.)  Judgment  will  not  be  aet 
aside  unless  against  weight  of  evidence.— Dike 
V.  Martin,  1106. 

<8=a>i0IO(l)  (Cal.)  Finding  as  to  a  lost  deed 
based  on  grantee's  testimony  idone  not  dis- 
turbed.—McCarthy  V.  Security  Trust  &  Savings 
Bank.  818. 

$=3 1 010(1)   (Cal.App.)  Finding   of   tact   sup- 
ported by  a  reasonable  view*  of  evidence  condn- 
sive. — Thompson  v.  White,  661. 
■SzslOlOO)   (Okl.)  Findings  of  fact  in  law  ao 
tion  not  disturbed  where  supported  by  evidence. 
— Childers  v.  Vernon,  641. 
$=>I010(I)    (Or.)  Findings    of    fact    by    trial 
court  cannot  be  set  aside  on  appeal  if  support- 
ed by  competent  evidence. — Stark  t.  State  In- 
dustrial Ace.  Commission,  151. 
$=3|0I|(|)   (CalJKpp.)  Finding  on  eonfficting 
evidence  not  disturbed. — Leak  v.  Colbum,  249; 
Hamilton   v.   Consolidated  Water   Co.  of   Po- 
mona, 416;    Stewart  v.  Tilaon,  560;  Fowler  v. 
Enriquez,  854;    Carter  v.  Garetson,  1090. 
(S=3|0II(I)    (Kan.)  General    finding    xesolvea 
for  successful  party  all  facts  on  which  evidence 
confiicting. — Johnston  v.  Wear,  141. 
<S=3l01l(l)    (Okl.)   Findings   of   court   on   dis- 
puted questions  of  fact  have  same  weight  as 
verdict.— Hartley  v.  Riley,  920. 
<@=9lOI5(S)   (Kaa.)  Whether    cumulative    evi- 
dence is  likely  to  change  result  held  for  trial 
court  and  not  for  appellate  court — Hiltabidle 
V.  Bradburn,  707. 

(H)   Harmleaa  KIrror. 

$s>l033(5)  (Or.)  Appellant  cannot  complain 
of  instructions  misleading  to  appellee's  prej- 
udice.—Miami  Quarry  Co.  T.  Seaborg  Packing 
Co.,  492. 

<S=3l036(4)  (Cal.AM.)  Substitution  of  admin- 
istrator as  party  plaintiff  held  harmless  where 
court  was  dismissed. — ^Bowman  v.  Southern 
Pac.  Co.,  403. 

€==3  1039(2)  (CaLApp.)  Incompleteness  of 
complaint  held  without  prejudice.— Benson  ▼. 
Ilarriman,   255. 

<S=3|039(2)   (Colo.)  Allegation  in  complaint  for 
fraudulent    conveyances    defendant    was     the 
owner  of  record  does  not  require  reversal.^ 
Gwillim  T.  Asher,  609. 
$=3l039(l3)    (Kan.)  Judgment  based  on  alle- 

fation  of  express  contract  will  not  be  reversed 
ecause  the  evidence  shows  an  implied  con- 
traet.— Continental  Supply  Co.  v.  Bankers'  Oil 
Co.,  692. 

<S=3l040(6)  (Colo.)  Where  plaintiff  had  ex- 
ecuted contract  refusal  to  permit  defendants  to 
plead  statute  of  fi^uds  was  immateriaL — Foster 
V.  Coffey,  900. 

<S=3|040(II)  (Cal.App.)  Where  court  found 
for  defendant  on  an  issue,  overruling  demurrer 
to  that  count  of  complain^  harmless. — ^North 
Confidence  Mining  &  Development  (3o.  t.  Mor- 
rice,  85L 

<e=3 1042(1)  (Wyo.)  Striking  of  answer  not  re- 
garded as  harmless  notwithstanding  defendant's 
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failure  to  appear  at  trial.— McGinnis  t.  Beatty, 
340. 

^=3 1 043 (5),  (CalJVpp.)  Error  in  granting  pre- 
liminary injunction  immaterial  where  perpetual 
iojnnotion  granted. — Bennon  v.  Harriman,  255. 
$=s>l 047(1)  (Cal.App.)  No  prejudice  in  failing 
to  limit  eTidence. — Balcom  v.  F.  A.  Sliipley 
Co.,  38!. 

4=a4047(3)  (Cal.)  Befasal  to  strike  ont  an- 
swer as  condnsion  lield  harmless. — Frazier  T. 
David,  17. 

«=>! 050(1)  (Nev.)  Admission  of  note  of  de- 
fendant's partner  to  pay  his  share  of  broker's 
commission  sued  for  held  not  prejudicial.— 
Page  r.  Sutton,  881. 

€=>  1050(1)  (Okl.)  Party  cannot  complain  of 
admission  of  evidence  where  he  permits  simi- 
lar evidence  without  objection.^Bower-Venus 
Grain  Co.  v.  Smith.  265. 
«=>I050(I)  (Or.)  Admission  of  piece  of  rope 
with  whidi  barge  was  moored  held  harmless. — 
Miami  Quarry  Co.  v.  Seaborg  Packing  Co.,  492. 
$=>I050(2)  (Mont.)  Admission  of  evidence  to 
support  proper  conclusion  of  law  is  not  preju- 
dicial.—Cfommercial  Nat.  Bank  of  Great  Falls 
v.  Reichelt,  1037. 

®=>I052(2)  (Colo.)  Admission  of  hearsay  evi- 
dence held  cured.— Capital  live  Stock  Ins.  Co. 
y.  Campion,  004. 

€=»I052(6)  (Ariz.)  Error  in  admission  of  evi- 
dence for  defendants  harmless,  where  court 
found  for  plaintiff. — Valley  Bank  v.  Malcolm, 
207. 

«=>l 056(3)  (Cal.)  Exclusion  of  evidence  in- 
■ufficient  for  purpose  offered  not  prejudicial. 
—Ruble  V.  Richardson,  572. 
«=3l058(2)  (Cal.)  Error  in  sustaining  objec- 
tions to  questions  not  prejudicial,  where  wit- 
nesses testified  to  same  facts.- People  v.  Ford 
Motor  Co.,  217. 

Error  in  sustaining  objection  to  questions 
not  considered,  where  objection  ultimately  over- 
rnled  and  answer  permitted.— Id. 
^=»I058(2)  (Cal.App.)  No  prejudice  from  «x< 
dusion  of  evidence  subsequently  admitted. — 
Leak  V.  Colbnm,  249. 
4=>I066  (Cal.)  Instruction,  omitting  issue  not 
sustained  by  evidence,  harmless.— Fidelity  & 
Casualtv  Co.  of  New  York  v.  Parafflne  Paint 
Co..  1076. 

Instructions  as  to  representations  not  within 
pleadings  is  not  prejudicial  to  plaintiff. — Id. 
^=s>l066  (Idaho)  Instruction  as    to   presump- 
tion of  fraud  on  sale  without  change  of  posses- 
sion heM  harmlesa.-Brown  V.  Feeler,  659. 
^=9  1066  (Or.)  Abstract   instruction   does   not 
require  reversal  unless  probably  misleading. — 
Jfiami  Quarry  Co.  v.  Seaborg  Packing  Co.,  492. 
^31067  (Or.)  Party  entitled  to  no  uistmction 
on  an  issue  cannot  complain  he  received  only 
part  of  instructions  requested. — ^Miami  Quarry 
Co.  v.  Seaborg  Packing  <3o.,  492. 
<S=>I069(2)   (Nev.)  Giving  letter  to  jury  with 
exhibits  held  not  prejudicial. — Page  y.  Sutton, 
881. 

4=»t07l(l)  (Cal.)  Insufficiency  of  stipulation 
to  sustain  finding  of  immaterial  fact  held  harm- 
less.—In  re  Potter's  Estate.  826. 
«=3l07l(l>  (Cal.App.)  Finding  that  no  con- 
sideration passed  to  wife  for  postnuptial  con- 
tract held  harmless  where  no  substantial  con- 
sideration passed.— Rottm an  v.  Rottman,  46. 

Finding  as  to  wife's  property  i^  action  to 
cancel  postnuptial  contracts  held  harmless 
where  other  finding  would  not  have  affected  un- 
fair diaraeter  of  contract- Id. 
«=9l07l(3)  (Cal.App.)  Finding  that  husband 
procured  postnuptial  contracts  to  release  him 
from  supporting  any  children  that  might  be 
bom  held  harmless  in  view  of  the  unjust  char- 
acter of  contracts.— Rottman  v.  Rottman,  46. 

(K)  Snbseaaent  Appeals. 

«s»l096(3)  (Or.)  Questions  not  raised  bn  first 
appeal  res  judicata  on  second  appeal.— Wallace 
▼.  Portland  Ey.,  light  &  Power  Co.,  147. 


(S=9l097(t)  (Colo.)  On  submission  to  trial 
court  on  the  record  in  the  Supreme  Court  on 
former  appeal,  without  further  evidence,  the 
only  question  on  appeal  is  sufficiency  of  the  evi- 
dence.—Ownbey  v.  Silverstein,  3.S2. 
<S=3l099(6)  (Utah)  Remand  with  leave  to 
amend  is  conclusive  as  the  right  to  amend. — 
Thompson  v.  Reynolds,  616. 

XVII.  DBTERMlNATIOIir   AND  DISPOSI- 
TION  OF   CJLVS-B. 

(B)  Afltrmance. 

^»II38  (Wash.)  Case  not  decided  when  con- 
troversy no  longer  exists.— Saylea  v.  Chty  of 
Seattie,  778. 

(D)  Revenal. 

<8s>l  170(1)  (Cal.App.)  Errors  not  resulting  in 
miscarriage  of  justice  not  ground  for  reversal. 
— ^Morrow  v.  Learned,  234. 
4=»II70(7)  (CaLApp.)  Judgment  not  aet  aside 
where  no  miscarriage  of  justice.— Chester  v. 
Hall,  237. 

<S=>II70(9)  (Cal.)  Instruction  as  to  contribu- 
tory negligence  if  erroneous  AeM  harmless  un- 
der the  evidence.— Olsen  y.  Standard  Oil  Co., 
393 

«=>l  170(12)  (Cal.)  Rendition  of  judgment  con- 
trary to  verdict  not  harmless,  though  evidence 
not  in  conflict— Southern  Pac.  Land  Co.  y. 
Dickerson,  576. 

<S=>II72(5)  (Mont)  Where  punitive  damages 
not  warranted  and  impossible  to  determine 
amount  intended  as  compensatory  damages, 
judgment  reversed.- Luther  v.  Lee,  365. 
4=31180(1)  (Nev.)  Decision  reversing  case  as 
to  defaulting  and  nonappealing  defendants  must 
be  objected  to,  if  considered  erroneous.-^In  re 
Forsyth's  Estate,  887. 

(F)    Haadate   and    Proeeediasa    la   Ii<rwer 
Conrt. 

«3»l  195(1)  (Cal.App.)  Decision  on  appeal 
law  of  case  on  retrial. — Hudson  v.  Ukiah  Water 
&  Improvement  Co.,  862. 

$=»f2l3  (Or.)  Questions  not  raised  on  first 
appeal  res  judicata  on  second  appeal,  but  new 
instructions  may  be  asked  on  retrial. — Wallace 
V.  Portland  I^.,  Light  &  Power  Co.,  147. 

(O)   Jnrladlctloa  and  Proceedlnit*   of  Ap- 
pellate Coart  after  Remand. 

4s>l2l7  (N«v.)  Statute  held  not  to  provide 
for  retention  of  jurisdiction  by  Supreme  Court 
until  filing  of  remittitur  with  clerk  of  lower 
court— 0<riden  v.  McKim,  602. 

XTin.  UABILITIBS   ON   BONDS  AND 
UNDERTAKINGS. 

4=»I230  (Okl.)  Abandonment  of  appeal  AeM 
not  to  release  sureties  on  supersedeas  bond. — 
Yeargain  v.  Sutter,  122. 

9=>1231  (Okl.)  Dismissal  of  appeal  held  not 
to  release  sureties  on  supersedeas  bond.— Year- 
gain  V.  Sutter,  122. 

<8=»I236  (Okl.)  Where  judgment  is  affirmed, 
and  copy  of  supersedeas  bond  is  included  in 
case-made,  with  application  to  enter  judgment 
thereon,  the  Supreme  Court  may  grant  the  mo- 
tion.—Oklahoma  Consol.  Petroleum  Co.  y, 
Swoveland.  282. 

APPEARANCE. 

$=»9(8)  (Idaho)  Party  moving  to  set  aside 
judgment  for  want  of  service  and  tendering  an- 
swer asking  for  general  relief  waives  any  de- 
fective service.— Armitage  y.  Horseshoe  Bend 
Co.,  1073. 

ARAnr  AND  NAVX. 

See  IfiUtia. 

ARREST. 

II.  ON  CRIHINAI.  CRARQBS. 

4=>63(3)  (Or.)  Policeman  can  arrest  without 
warrant  attendants  at  meeting  of  syndicaUat 
organization. — State  y.  Lanndy,  968. 
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4S97I  (Or.)  Person  of  prisoner  may  be  aeardi- 
ed.— State  t.  Laundy,  958. 

Arresting  officer  may  lawfaUy  take  articles 
under  control  of  the  prisoner  if  they  sapply 
evidence  of  guilt. — Id. 

Seizure  of  syndicalist  literature  in  room 
where  accused  was  arrested  is  lawful.— Id. 

ASSESSMENT. 

See  Highwsys,  «=)134-148;    Municipal  Corpo- 
rations, «=>438-{S38;    Taxation,  «=>34S-^93. 

ASSIGNMENTS. 

I.  RE41IISITB8  Ain>  VAUDITT. 

<A)  PropertT>  Batatea.  aad  Rlarhta  Aa- 
■Isaable. 

«=»26  (liab»)  Bight  to  penalty  for  nonpay- 
ment of  wages  not  assignable.— Bobinson  t. 
St.  Maries  Lumber  Co.,  671. 

(B)   Mode  and   Sufficiency^  of  Aaaicnmeat. 

^^942  (Idaho)  Time  checks  are  "nonnegotia- 
ble.  written  contracts  for  the  payment  of  mon- 
ey" within  statute.— Bobinson  ▼.  St.  Maries 
Lumber  Co.,  671. 

III.  RIGHTS  AND  LIABILITIBB  OF 
PAHTlEiS. 

€=>96  (Idaho)  Employee's  assignee  required 
to  sue  employer  on  default  in  payment  of  as- 
signed time  check.— Bobinson  v.  St  Maries 
Lumber  Co.,  671. 

Employees'  voluntary  repurchase  of  time 
checks  not  a  repurdtas*  of  their  claims  for 
wages.— Id. 

®=3lOO  (Wash.)  Assignee  may  recover  entire 
amount.— lieavenworth  State  Bank  ▼.  Wenat- 
chee  VaUey  Fruit  Exch.,  8. 

ASSIGNMENTS    FOB    BENEFIT    OF 
CBEDITOBS. 

II.    OONSTROCTION    AND     OPBRATIOH    IR 
OBNBRAI.. 

^=>I94  (Wash.)  Making  of  general  assignment 
prevents  creditor  from  pursuing  other  remedies. 
—State  V.  Clifford,  807. 

ASSOCIATIONS. 

See  Insurance,  «s»723-793. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACBDMENT. 

See  Garnishment. 

IL  PROPBRTY  SUBJECT  "TO  ATTAOH- 
HBNT. 

«=»57  (Wash.)  Nonresident  seller's  right  to 
obtain  goods  on  paying  draft  on  price  held  by 
bank  is  not  attachable.— Wickens  v.  Scheuer, 
780. 

VII.  ftOASHIIirO,  VACATINO,  DISSOI.IJTION, 
OR  ABARDONHBNT. 

^=9249  (Wash.)  Merely  controverting  material 
allegations  of  procuring  affidavit  does  not  en- 
title defendant  to  discbarge.— State  Bank  of 
Goldendale  v.  Seeks,  771. 

Tin.  CIiAIHS   BT  THIRD  PBRSOHS. 

«=3280  (Cal.App.)  Third  party  can  intervene 
to  claim  attached  property. — Carter  v.  Garet- 
son.  1000. 

X.    LIABILITIBS     ON    BONDS    OR    VNDBR- 
TAKINU8. 

«=»337  (Cal.Apa.)  Surety  held  not  entitled  to 
complain  that  obligee  waived  lien  and  sued  on 
debt.— FasBow  &  Sons  v.  U.  S.  Fidelity  &  Guar- 
anty Co.,  645. 

4=3344  (Cal.A|»p.)  Creditor  need  not  require 
levying  officer  to  pay  liens  as  condition  preced- 
ent to  suing  on  bond  to  release  attachment— 


Passow  &  Sons  ▼.  XJ.  S.  Fidelity  &  Ooaranty 
Co.,  545. 

Q=>349  (Cal.App.)  Pleading  as  to  return  of 
execution  unsatisfied  in  advance  of  statntory 
time  held  sufficient  in  action  against  surety  on 
bond  releasing  attachment.— Passow  A  Sons  v. 
n.  S.  Fidelity  &  Guaranty  Co.,  545. 

ATTORNEY  AND  CLIENT. 

See  District  and  Prosecuting  Attorney*. 

I.  THB   OFFICB  OF  ATTORNBT. 
(A)  Admission  to  Praetlee. 

®=9l  (Or.)  Bight  to  practice  a  privOese  con- 
ferred or  withheld  according  to  policy  of  state. 
—In  re  Crum,  948. 

Legislature  may  provide  qualifications  and 
regulations  for  admission  to  bar. — Id. 
€=>3  (Or.)  Supreme  Court  has  authority  and 
responsibility  to  determine  qualifications  for 
admission  to  bar. — In  re  Crum,  918. 
@=34  (Or.)  State  policy  to  admit  no  one  to 
bar  not  possessing  good  moral  character. — In 
re  Crum,  948. 

$=»7  (Or.)  Objections  to  admission  supported 
by  sufficient  evidence  destroys  prima  facie  case 
made  by  applicant. — In  re  Crum,  948. 

Applicant  for  admission  to  bar  may  confront 
and  cross-examine  witnesses  under  roles  of 
evidence. — Id. 

Proceedings  for  sdmission  and  disbarment  jn- 
dicial.— Id. 

Accusations  on  objections  to  admission  of  bar 
raise  no  presumption  of  guilt — Id. 

Evidence  insufficient  to  show  that  applicant 
for  admission  to  bar  knowingly  made  false  af- 
fidavit.—Id. 

Applicant  for  admission  to  bar  held  not  guilty 
of  failing  to  notify  city  attorney  in  another 
proceeding. — ^Id. 

Docket  entries  held  not  to  support  objections 
to  admission  to  bar. — ^Id. 

Evidence  insufficient  to  sustain  objection  to 
admission  to  bar.— Id. 

(B)  PrlTileares,  Diaabllltles,  and  I.ta- 
bUltlea. 

«=>t4  (Or.)  An  attorney  is  a  "public  officer." 
—State  V.  Edmunson,  619. 
e=>\4  (Or.)  Attorney   "officer    of  court"— In 
re  Crum,  948. 

(O)   Suspension  and  Dlsbanaeat. 

9=936(1)  (Or.)  Supreme  Court  has  inherent 
power  to  disbar  attorney  for  cause.— State  v. 
Edmunson,  619. 

«S939  (Or.)  Violation  of  prohibition  law  and 
publication    of    scandalous    matter   concerning 
another  are  crimes  involving  "moral  turpitude 
within  disbarment  statute.— State  v.  Edmanson, 
619. 

Violation  of  prohibition  law  and  the  publica- 
tion of  false  and  scandalous  attacks  on  anoUier 
held  ground  for  disbarment— Id. 

II.  RBTAINBR  AND  AVTBORITT. 

«=»76(2)   (CaLApp.)  Death    of   client    tenni- 
nates  authority. — Benning  v.  Nevis,  806. 
®=>I03  (Okl.)  Authority  to  execute  memoran- 
dum presumed  on  appeal  and  held  ratified  after 
three  years.— Cook  v.  Fisher,  927. 

IV.  COMPENSATION   AND  UBN  OF 
AI^TOKNEY. 

(A)   Fees  aad  Otber  RemnneratlAB. 

«=»I67(2)  (Kan.)  Whether  contract  between 
mortgagor  and  attorney  employed  in  foreclo- 
sure entitled  attorney  to  one  half  of  rents 
collected  held  for  jury.— Beed  y.  Boot,  627. 

BAIL. 

II.  IN   CRIMINAL  PROSBCirriONS. 

$=>75  (CalJKpp.)  Defendant's  failure  to  ap- 
pear at  preliminary  examination  held  to  render 
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•nrety  liable.— People  t.  American  Surety  Oo. 
of  New  York,  419. 

BANKBUPTCY. 

See  Aflgignments  for  Benefit  of  Creditors. 

tn.  AUIOltHBMT,   ADKiniSTRATIOir,  ARD 
DISTRIBVTIOR   OF  BAHKRHPT'S 

BSTATB. 

(B)  Aaalarnment,    and    Title.    RlRlLta,    and 
Remedlea  of  Trnatee  la  Oeneral. 

^=s>l50  (Kan.)  Trustee  is  not  required  to  ac- 
cept oaeroQS  or  nnvrofitable  assets  or  rights. 
— Met*  ▼.  Emery,  734. 

▼.  RICnT8>  RBMBSDIKS,  ARD  DIBOHARGB 
eVRARKRCFT. 

9=»434  (Utah)  Charge  as  to  prior  debts  as 

consideration  for  promise  to  pay  after  discharge 
in  bankruptcy  held  correct— Merchants'  Pro- 
tective Aas'n  y.  Popper,  107. 

Acceptance  of  new  promise  may  be  implied. 
— Id. 

Promise  to  pay  debts  from  which  promisor 
had  been  discharged  in  bankruptoy  may  be  oral. 
— Id. 

In  action  on  note  given  for  claims  which  de- 
fendant claimed  were  discharged  in  bankruptcy, 
instrnctiou  held  erroneous.— Id. 

Question  as  to  what  claims  were  included  in 
a  note  given  by  a  discharged  bankrupt  to  pay 
debts  incurred  prior  to  the  bankruptcy  should 
have  been  left  to  the  jury.— Id. 
€=»438  (Kan.)  Trustee  is  not  required  to  ac- 
cept onerous  or  unprofitable  assets  or  rights, 
and  after  the  trustee  is  discharged  they  revert 
to  tlie  bankrupt.— Meta  v.  Emery.  734. 

BiVNKS  AND  BANKING. 

I.   CONTROIi  Aim   RBGVI.ATION  IR 
GXiNBRAIi. 

'  4=9 1 5  (Kan.)  Bank  may  make  deposit  in  other 
bank  by  giving  other  bank  credit  in  exchange 
for  certificate  of  deposit.— American  State 
Bank  v.  WUson,  700. 

Credit  given  one  bank  by  other  bank  held  a 
loan  to,  and  not  a  "deposit"  in,  other  bank.— 
Id. 

Certificate  of  deposit  not  within  protection  of 
guaranty  fund  where  bank  paid  bonus  to  obtain 
deposit  bearing  maximum  rate  of  interest — Id. 

Certificate  of  deposit  procored  by  requiring 
personal  indorsement  of  bank  president  is 
"otherwise  secured"  within  bank  deposit  guar- 
anty act.— Id. 

Evidence  held  to  show  issuance  of  certificates 
of  deposit  to  payee  and  sale  by  him  to  bank 
rather  than  issuance  directly  to  bank.— id. 

Bank  held  not  precluded  from  challenging  va- 
lidity of  certificate  of  deposit  as  a  daim  against 
guaranty  fund. — Id. 

Holder  of  certificate  of  deposit  not  entitled 
to  reimbursement  out  of  guaranty  fund  because 
used  to  pay  claims  against  bank  chargeable 
against  guaran^  fund.— Id. 
«=3l5  (Kan.)  Essentials  of  a  "deposit"  with- 
in Bank  Guaranty  Law  stated.— Fourth  Nat 
Bank  v.  Wilson,  715. 

Certificates  of  deposit  issued  by  cashier  for 
personal  benefit  not  protected  by  guaranty  fund. 

Bank  draft  and  certificates  of  deposit  issued 
by  cashier  for  personal  benefit  not  within  pro- 
tection of  guaranty  fund.— Id. 

CasUer'a  payment  of  certificates  of  deposit 
issued  for  personal  benefit  did  not  create  de- 
posit placing  certificates  within  protection  of 
guaranty  fond. — Id. 

Status  of  certificates  of  deposit  with  respect 
to  guaranty  fund  fixed  when  issued.- Id. 

Certificates  of  deposit  not  within  protection 
of  guaranty  fund  in  hands  of  payee  not  protect- 
ed thereby  in  bands  of  innocent  purchaser.— Id. 


n.  BAHKIRO  CORPORATIONS  AMD 
AiiSOCIATIONS. 

(D)  Oflle«ra  and  Asaats. 

€=»6I  (Wash.)  Resolution  must  be  entered  be- 
fore officer  of  bank  may  receive  loan. — State  v. 
Larson,  1041. 

Intent  held  not  element  of  offense  of  officer 
borrowing  without  resolution.— Id. 

(R)  InaolTeaoT  and  DlaaolvMon. 

«=>67  (Ariz.)  Creditors  of  bank  may  follow 
its  assets  in  liands  of  purchaser.- Valley  Bank 
V.  Malcolm,  207. 

Transfer  of  assets  of  insolvent  bank  with 
consent  of  bank  comptroller  and  Attorney  Gen- 
eral held  valid.— Id. 

Corporation  handling  doubtful  assets  of  sell- 
ing bank  held  liable  for  debts  not  assumed  by 
purchaser  to  extent  of  such  assets. — Id. 

One  fraudulently  induced  to  buy  land  from  a 
bank  held  a  creditor  thereof,  tboueh  judgment 
was  not  recovered  until  after  transfer  of  bank's 
assets.— Id. 

«=977(l)  (N.M.)  Statute  held  not  to  require 
district  judge  to  appoint  bank  examiner  as  re- 
ceiver.—Attorney  Gfeneral  v.  Ryan,  68. 
<3=>80(8)  (Kan.)  Holder  of  cashier's  check 
held  entitleid  to  preference  over  general  credi- 
tors.—Goodyear  Tirft  A  Rubber  Co.  ▼.  Han- 
over State  Bank.  902. 

4=>80(8)  (Kan.)  Check  on  suspended  bank 
held  a  preferred  claim.— Kesl  t.  Hanover  State 
Banlo  094. 

Judgment  in  favor  of  payee  of  check  on  sus- 
pended bank  held  proper.— Id. 

BASTARDS. 

rV.  PROPERTY. 

4=9 105  (Okl.)  Child  born  of  marriage  contract- 
ed according  to  form  of  law  is  legitimate,  and 
inherits,  though  the  marriage  is  annulled.— 
Brokeshoulder  v.  Brokeshoulder,  284. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  4=»723-7%. 

BILL  OF  EXCEPTIONS. 

See  Exceptiona,  BiQ  of. 

BILLS  AND  NOTES. 

I.  RB^CISITRS   AND   TALIDITT. 

<ll)  F«ra>  aad  Contenta   of  Promlaaory 
Notea  and  DuebUIa. 

^=349  (Colo.)  Party  who  signed  note  to  get 
proceeds  for  another  was  an  "accommodation 
party";  "value."— McGhee  Inv.  Co.  v.  Kirsh- 
er,  89L 

OB)  Conalderatlon. 

4=»92(^  (Okl.)  Voluntary  payment  of  ques- 
tionable debt  held  not  consideration  for  a  note. 
—Hartley  v.  Riley,  920. 

IT.  IfBlOO'riABII.ITr  AND  TRANBFBR. 
(A)  Inatrnmenta  Resotiable. 
4=^155     (Idaho)     Title- retaining      instrument 
permitting  holder  to  take  proper^  when  deem- 
ing   himself    insecure    held    "nonnegotiable." — 
Moyer  v.  Hyde,  1068. 

V.  RIGHTS  AND  LIABILITIES  ON  INOORSR. 
MBNT  OR  TRANSFBR. 

(A)  Indoraement     Before     Delivery    to    or 
Tranafer  br  Par^e. 

e=9226  (Cal.App.)  Indorsement  held  support- 
ed by  consideration.— Irwin  v.  Colbum,  051. 

<C)  Aaalvament  or  Sale. 

4=>3I5  (Kan.)  Demands  not  available  againnt 
payee  not  available  against  indorsee,  though  not 
holder  in  due  course.— Uangen  t.  Pinkston,  670. 

Digitized  by  LjOQS  IC 


BUU  amd  NoftM 


204  PACIFIC  REPORTEB 


1128 


(D)  Bona  Fide  Pvrehaaera. 

^=s>330  (Moat.)  Under  TJniform  Act,  indorsed 
signature,  fcAowed  by  words  "Freaident  of' 
corporation,  binds  corporation. — Commercial 
Nat  Bank  of  Great  Falls  t.  Beichelt,  1037. 

VIII.    ACTIONS. 

®=>460  (Okl.)  Sustaining  demurrers  to  peti- 
tion for  misjoinder  of  parties  defendant  held 
error.— McGhee  y.  Milbum,  279. 
«=>493(2)  (Wash.)  No  buiden  on  payee  in 
check  to  prove  consideration. — ^West  &  Wheeler 
▼.  Lonutin,  183. 

«s»527(l)  (Cat.)  Evidence  held  not  to  shon 
payment— Frazier  t.  David,  IT. 
•=>S37(4)  (Utah)  Where  some  evidence  of 
fraud  in  procuring  a  note  was  introduced,  the 
onestion  should  have  been  left  to  the  Jury. — 
Merchants'  Protective  Ass'n  v.  Popper,  107. 

BRIDGES. 

I.  BSTABLtlSHMBHT,  CONSTROCTIOIT,  AHD 
HAnrrBNANCE. 

4=920(2)  (Cal.)  Intervener  whoM  plans  were 
not  used  in  building  bridge  keU  not  entitled  to 
statutory  notice  to  withhold  paymenb-iCotton- 
Macauley  Co.  v.  De  Shields,  38& 

BRIEFS. 

See  Appeal  and  Error,  ®=»761-774 

BROKERS. 

n.  EMPIiOYBIEHT  AND  ADTBORITT. 

^a9  (Wash.)  Bxclusiye  contract  revocable  on 
10  days'  notice  is  not  for  an  unreasonable  term. 
—Gunning  v.  Muller.  779. 

III.  DUTIES  AMD  UABIUTIBS  TO 
PRINCIPAIi. 

«=>35  (CaLApp.)  Plaintiff  held  never  to  have 
become  owner  of  stock  ordered  by  defendant 
brokers  for  him,  so  that  they  were  not  liable 
for  its  conversion.- Woltz  v.  B.  F.  Hutton  & 
Co.,  248. 

IV.   COMPBNBATIOH  AND  LIBN. 

4=940  (Wash.)  Exdusire  unilateral  contract 
held  supported  by  services  rendered  thereunder. 
—Gunning  v.  Muller,  779. 
«=>48  (Wash.)  What  broker  most  do  to  re- 
cover commission  for  sale  stated.— Antill  t. 
liorah,  775. 

«=350  (Mont.)  Letter  to  owner  stating  bro- 
ker had  a  purchaser  fceld  notice  binding  from 
time  deposited  in  maiL  if  within  time  specified.. 
— liingquist  v.  Loblo,  170. 
«=>50  (Wai>h.)  Provisions  fixing  term  of  pay- 
ment held  not  to  limit  duration  of  agency  so  as 
to  defeat  commission  on  sale  of  land  after 
crop  sold. — Gunning  v.  Muller,  779. 
4=353  (Nev.)  Broker  held  entitled  to  a  com- 
mission for  sale  of  mining'property  which  was 
transferred  to  corporation  organised  by  seller 
and  stock  sold  to  purchaser.- Page  ▼.  Sutton, 
881. 

4=>54  (Mont.)  Offer  in  a  letter  from  a  pur- 
chaser held  to  meet  the  requirements  of  con- 
tract to  effect  sale. — Lingquist  v.  Ix>ble,  ITO. 
4=s>55(3)  (Wash.)  Exclusive  contract  entitles 
to  commission  on  sale  made  in  good  faith 
through  another. — Gunning  v.  Muller,  779. 
^»74  (Kaa.)  Purchaser's  liability  for  com- 
mission under  parol  agreement  not  affected  by 
failure  to  provide  therefor  in  written  agree- 
ment to  which  broker  was  not  a  party.- Beck- 
ett T.  Miller,  539. 

T.   ACTIONS    FOB.   COMPBNSATION. 

«s>8l  (Wash.)  Broker  held  "real  party  in  in- 
terest," who  could  sue  on  earnest  money  check. 
—West  &  Wheeler  v.  Longtin,  183. 
4s>86(l)  (Colo.)  Evidence  held  insufficient  to 
support  alleged  cause  of  action  on  agreement  to 
nndertake  jointly  sale  of  real  estate  and  divide 
oonunission. — Sechrist  t.  Simm,  336. 


^=>86(l)  (Kas.)  Evidence  held  to  sustain 
findings  for  plaintiffs  suing  for  commission. — 
Rosa  V.  Randall,  728. 

<3=>86(l)  (Wash.)  Evidence  held  to  show  bro- 
ker had  not  produced  a  purchaser  and  that 
owner's  agreement  to  sell  for  less  than  list 
price  was  without  knowledge  of  broker's  serv- 
ices.—Antill  v.  Lorah,  776. 
<e=>86(5)  (Most.)  Uncontradicted  eridence 
lield  to  call  for  direction  of  a  verdict  for  a  bro- 
ker as  having  produced  a  pnrdiaaer.— lingquist 
r.  Iioble,  170. 

CANCELLATION  OF  INSTRUMENTS. 

II.  PROCBBDINGS  AND  BBUBF. 

4s»34(l)  (Cal.App.)  Wife  not  bamd  by  todi- 
es from  suing  to  set  aside  postnuptial  contracts 
in  absence  of  showing  that  delay  prejudiced 
husband. — Rottman  v.  Bottnian,  46. 

Wife  who  made  postnuptial  contracts  under 
threats  not  barred  oy  laches  from  suing  to  set 
aside  contracts  three  years  after. — Id. 
^=>34(l)  (Okl.)  Injured  party  not  precluded 
by  acquiescence  or  laches  from  rescinding  for 
fraud  by  failure  to  move  for  cancellation  while 
same  conditions  which  caused  execution  of  con- 
tract continued.- Ham  ▼.  Smith,  642. 
4=>37(4)  (Cal.App.)  Objection  to  complaint 
for  not  offering  to  return  consideration  is  fu- 
tile, where  no  consideration  shown. — ^Fowler  v. 
Enriquez,  854. 

4=>37(7)  (Cal.App.)  Complaint  to  set  aside 
postnuptial  contracts  heli  to  show  contracis 
procured  by  undue  -iniBuence  of  husband. — Rott- 
man V.  Rottman,  46. 

4=>59  (CaLAps.)  Trial  court  shonid  have  pro- 
vided for  reimbursement  of  defendant  grantee 
upon  cancellation  of  deed. — Fowler  ▼.  Imriqnez, 

CARRIERS. 

I.  CONTROL  AND   REGCIiATIDH  OF 
COMMON  CARRIBRfl. 

<A)  Im  Geaeral. 

«=>I2(I)  (Wash.)  Rate  making  is  intended  to 
secure  rates  just  and  reasonable  as  to  all. — 
Public  Service  Commission  of  Washington  v. 
State,  791. 

Rates  need  not  be  exactly  the  same  for  an 
shippers.— Id. 

4s>l2(6)  (Wash.)  Similar  rate  by  other  car- 
riers for  like  shipment  does  not  alone  justify 
rate.— Public  Service  Commission  of  Washing- 
ton v.  State,  791. 

4=913(3)  (Wasbw)  Services  by  shipper  keU 
compensated  by  improved  shipping  services  so 
as  not  to  entitle  It  to  cheaper  rate. — Public 
Service  Commission  <rf  Washington  t.  State, 
791. 

Rates  cannot  be  made  for  trainload  sfaip- 
menta.— Id. 

Only  services  by  shippers  of  material  conse- 
quence entitled  to  a  reduced  rate.— id. 

II.  CARRIAGE   OF  GOODS. 

(B)    Bills    of    Ladlns,    Sklpplav    Receipts, 

•ad  Special  Contracta. 

4=>56  (Wash.)  Indorsement  of  bill  of  lading 
intended  to  pass  title  has  that  effect— Wick- 
cns  V.  Scheuer,  780. 

Facta  held  to  show  intent  to  pass  title  by 
indorsement  of  bill  of  lading. — ^Id. 

Surrender  of  goods  to  agent  of  buyer  heU 
not  to  defeat  transfer  of  title  by  indorsement  of 
biU  of  lading.— Id. 

4s»58  (Wash.)  Inorance  of  sale  by  agent  of 
indorser  of  bill  of  lading  to  bank  as  security 
for  advances  does  not  prevent  his  acting  aa 
agent  of  bank,  as  respecto  question  of  title  in 
bank.— Wickens  v.  Scheuer.  780. 

Indorsement  of  bill  of  lading  to  bank  advanc- 
ing purchase  price  held  not  invalid  as  to  credi- 
tors.—Id. 

<B)  Delay  In  Traaaportatloa  or  Dellverr. 

4=»I00(I)  (Wash.)  Cars  of  logs  not  delivered 
to  consignee's  usual  unloading  place  not  ds- 
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lirered  so  «s  to  start  demurrage.— Oregon- 
Washington  H.  &  NaT.  Co.  v.  McGoldbriek 
Lumber  Co.,  1059. 

Where  cars  of  logs  were  not  placed  bo  con- 
signee could  onload  into  boom,  delivery  did  not 
start  demurrage.— Id. 
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IT.  OARRIAOK    OF    PAS8B1NGBRS. 

(B)  Contribvtory     Nesllarenee     of    Peraoa 

iBjnred. 

9=s>343  (Or.)  Answer  fceld  to  permit  proof  of 
contributorT  negligence.— Wallace  v.  Portland 
Ry.,  Light  &  Power  Co.,  147. 

CHAMPERTY  AND  MAINTENANCE. 

4s>7(l)  (Okl.)  Deed  is  void  as  between  gran- 
tee and  person  in  adverse  possession  at  time 
of  conveyance. — Foley  t.  Brown,  267. 


See  Equity. 


CHANCERY. 


CHARITIES. 


1.  CRBATIOR,  BXISTENCE.  AND  VAItlDITY. 

«=94  (Wash.)  Trust  to  promote  teaching  of 
medicine  according  to  a  doctrine  regarded  by 
modem  science  as  detrimental  to  public  healtn 
held  void.— In  re  Hill's  Estate,  1055. 
«s>IO  (Wash.)  Whether  bequest  was  for 
charitable  purposes  depends  upon  intention  of 
testatrix,  ascertained  from  the  will  itself.— De 
La  Pole  T.  Lindley,  15. 

«=320(5)  (Wash.)  Charitable  bequests  may  be 
made  to  municipal  corporations. — In  re  Maynes' 
Estate,  596. 

9=»22(l)   (Wash.)  Bequest  for  charitable  pur- 
poses  sustained,   if   possible. — De   La   Pole   v. 
Lindley,  15. 
Bequest  held  a  valid  charitable  bequest— Id. 

II.  CONBTRVCTIOIt,  ADMINISTRATION, 
AND    BISFORCBMKNT. 

«s>45(2)  (Cal.AM.)  Finding  that  railway  hos- 
pitals maintained  by  fees  paid  by  employees 
were  not  charities  held  justified. — Bowman  v. 
Southern  Pac.  Co.,  403. 

CHATTEL  MORTGAGES. 

I.  RB4VISITBS  AND  VALIDITY. 
(B)   Form  and   Content*  of  Instrninent*. 

4=>5I  (Mont.)  Description  of  property  held 
sufficient  as  against  a  trespasaer.— Moore  t. 
Crittenden,  1035. 

n.  FILING,  RBCORDINO,  AND  RE20I8TRA' 
TION. 

(A)   Oriarlnatl. 

€=390  (N.M.)  Filing  of  incomplete  copy  not 
aided  by  unauthorized  certificate  of  derk  that 
it  is  a  true  copy.— Nations  v.  Lowenstem,  60. 

Presentation  to  clerk  of  a  chattel  mortgage 
and  withdrawal  thereof  without  recording  not 
a  "filing,"  although  file  mark  placed  tiiereon. 
—Id. 

Statute  allowing  copy  of  chattel  mortgage  to 
be  filed  contemplates  a  true  "copy."— Id. 

III.  CONSTRUCTION  AND  OPBRATION. 
(D)  lilen  and  Priority. 

<&=>I38(I)  (Colo.)  Agister's  lien  not  valid 
against  pre-existing  chattel  mortgage.— HQl  v. 
Rhule,  894. 

<8=3l38(l )  (Idaho)  Lien  of  prior  chattel  mort- 
gage is  superior  to  agister's  Uen  unless  services 
were  with  mortgagee's  consent.— Mamella  v. 
Froman.  202. 

•$=9lS0(l)  (N.M.)  Copy  filed  for  record,  show- 
ing no  signature  or  acknowledgment,  not  con- 
structive notice. — Nations  v.  Lowenstern.  60. 

Index  to  chattel  mortgage  records  not  con- 
structive notice  of  instrument  not  entitled  to 
be  filed.-^Id. 


IT.  RIGHTS  AND  LIABIUTIBS  OF 
PARTIBS. 

€=»I69  (CalJVpp.)  Mortgagee  in  possession, 
failing  to  seU  property  within  reasonable  time, 
liable  for  conversion. — Peet  v.  People's  True* 
&  Savings  Bank,  413. 

<Ss>l73(r)  (N.W.)  Where  mortgage  included 
increase,  accretions,  and  additions  to  mortgag- 
ed cattle  by  purchase  or  otherwise,  an  instruc- 
tion, limiting  recovery  to  cattle  described,  was 
too  narrow.— Bank  of  C!oinmerce  of  Talban  v. 
Duckworth,  58. 

«=9l73(4)  (N.M.)  Plaintirs  burden  of  prov- 
ing right  to  possession  is  not  forfeited  to  a 
third  party  claiming  ownershii?.— Bank  of  Com- 
merce of  Taiban  v.  Duckworth,  58. 
<S=>I76(2)  (Cal.App.)  Demand  for  mortgaged 
cattle  unnecessary  where  it  would  have  been 
unavailing.— Peet  v.  People's  Trust  &  Savings 
Bank,  413. 

$=»i76(3)  (Cal.A|ip.)  Answer  by  mortgagee 
in  possession,  setting  up  necessity  for  feeding 
cattle  seized  before  sale  under  mortgage  held 
insufficient.— Peet  y.  People's  Trust  &  Savings 
Bank,  418. 

Allegation  of  tender  of  cattle  by  mortgagee  in 
possession  hdd  insufficient — Id. 
€=9|76(4)  (Cal.Apiik)  Evidence  insufficient  to 
sustain  verdict  for  defendant  charged  with 
converting  mortgaged  cattle. — Peet  v.  People's 
Trust  &  Savings  Bank,  413. 
«=>176(6)  (Cal.App.)  Instruction  omitting 
necessity  of  proving  sole  defense  held  erroue- 
ous.- Peet  y.  People's  Trust  &  Savings  Bank, 
418. 

«=»I77(!)  (Mont.)  Mortgagor  out  of  posses- 
sion after  condition  broken  can  recover  for  de- 
struction of  property  against  third  party,  where 
value  of  property  exceeds  amount  due  mort- 
gagee.— Samuell  v.  Moore  Mercantile  Co.,  376. 
<S=>  177(1)  (Mont.)  Chattel  mortgagee  held  to 
have  property  in  and  right  to  possession  of 
property  authorizing  action  against  third  per- 
son.—Moore  V.  Crittenden,  1()35. 
®=>I77(2)  (Mont)  Complaint  by  chattel  mort- 
gagee need  not  state  mortgagor  was  -owner. — 
Moore  v.  Crittenden,  1035. 

VII.   RBMOTAI.  OR  I'RANSFBR  OF  PROP- 
BRTY    BY    MURTGAUUU. 

(A)  RlKlita   and  UabUltlea  of  Partlea. 

^=>2I9  (Mont.)  Mortgagee,  consenting  to  sale, 
waives  lien. — Luther  v.  Lee,  365. 

Assignee  with  knowledge  of  facts  cannot  com- 
plain of  sale  by  mortgagor.— Id. 

CHILDREN. 

See  Infants;    Parent  and  Child. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=»83-gL 

CLASS  LEGISLATION. 

Se«  Constitutional  Law,  «=9208-2S5. 


COMMERCE. 

II.   SVBJBCTS   OF  RBGITLATION. 

€=927(5)  (Utah)  Damage  to  employer  or  em- 
ploy4  immaterial  in  determining  interstate  em- 
ployment.—Utah  Rapid  Transit  Co.  v.  Indus- 
trial Commission  of  Utah,  87. 
i8=>27(8)  (Utah)  Working  on  instrumentality 
which  may  be  used  either  intrastate  or  inter- 
state is  not  employment  in  "interstate  com- 
merce."—Utah  Rapid  Transit  Co.  v.  Industrial 
Commission  of  Utah,  87. 

Car  carpenter  held  not  employed  in  "inter- 
state commerce."— Id. 
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^^40(1)  (Or.)  Where  goods  sliipped  from 
one  state  to  another,  transaction  constitutes 
interstate  commerce.— Loveland  v.  Warner,  622. 
Business  held  not  transacted  within  state  on- 
d«r  contract  relating  to  advertising. — Id. 

in.   HBAHS   AND    MKTHOD9    OF   REGUItA- 
TION. 

^»S7  (Or.)  Requirement  of  filing  of  certifi- 
cate where  using  assumed  name  inapplicable  to 
interstate  commerce. — ^Loveland  t.  Warner, 
622. 

^=>69  (Cal.)  Method  of  determining  value  of 
franchise  of  foreign  corporation  held  constitu- 
tional.—People  V.  Ford  Motor  Co.,  217. 
€=>72  (Cal.)  Taxation  of  intangible  property 
of  domestic  corporation  engaged  in  interstate 
commerce  not  interference  with  such  com- 
merce.—Schwab  V.  Bichardson,  396. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMUNITY  PROPERTl. 

See  Husband  and  Wife,  <&=3249-266. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALE& 

See  Sales,  «=3472-<l81. 

CONSPIRACT. 

n.  CBmiMAIi  RBSPOBTSIBIUTT. 

(A)  Oflenaea. 

4=933  (Okl.Cr.A|>p>)  BlementB  of  offense  to 
defraud  state;  mere  irregularities  in  official 
conduct  without  design  to  cheat  state  will  not 
sustain  charge  of  conspiracy  to  defraud.— Bort- 
ner  T.  State,  ISO. 

coNSTrrunoNAL  law. 

See  Statutes,  «a»76-120. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

II.  CONSTRUCTION,  OPIDRATION.  AND  BN- 

FORCBMBNT  OV  CONSTITD- 

TIONAL  PROVISIONS. 

4=»I2  (Or.)  First  ten  amendments  to  federal 
Constitution  do  not  limit  state  action. — State 
v.  Laundy,  968. 

«=>I6  (Cal.)  Pamphlet  distributed  to  voters 
may  be  assumed  to  fairly  state  the  meaning  and 
purpose  of  the  amendment— Yosemite  Lumber 
Co.  V.  Industrial  Ac&  Commission  of  Califor- 
nia,  226. 

4=943(1)  (Mont.)  Bank  not  estopped  to  ques- 
tion validity  of  tax  under  invalid  law  because 
its  officer  advised  assessment. — Union  Bank  & 
Trust  Co.  of  Helena  v.  Moore,  361. 
«=>46(l)  (CalJKpp.)  Objection  to  validity  of 
Criminal  Syndicalism  Law  not  available  where 
facts  predent  no  such  question. — People  t. 
Wieler,  410. 

4=>47  (Or.)  Only  question  for  courts  is  pow- 
er of  Legislature  to  enact  statute.-^State  v. 
Laundy,  95S. 

4=948  (Cal.)  Unconstitutional  construction 
avoided  if  possible.- In  re  Potter's  Estate,  826. 
4=948  (Or.)  Unconstitutionality  of  act  must 
appear  beyond  reasonahle  doubt.— State  v. 
Laundy,  958. 

ni.  DMTRIBDTION     OF     OOVBRNMBNTAl. 
POtPBRS  AND  FUNCTIONS. 

<A)  I,eKlaIa.tlTe    Powers    mud    Delesatloa 
Tbereof. 

4=960  (Idaho)  Legislative  power  to  appropri- 
ate money  from  state  treasury  cannot  be  dele- 
gated.—Blaine  County  Inv.  Co.  t.  Gallet,  1066. 


(B)  Jndlelml  Powers  nmM  FaaetioBS. 

^=367  (Cal.)  Power  to  determine  existence  of 
liability  under  workmen's  compensation  pro- 
vision of  the  (Constitution  is  judicial.— Yosemite 
Lumber  Co.  v.  Industrial  Aoe.  Commission  of 
California,  226. 

4=970(1)  (Or.)  Subject  to  constitutional  lim- 
itations. Legislature  alone  determines  what  are 
crimes.— State  v.  Laundy,  858. 
4=>70(3)  (Mont.)  Act  requiring  that  mothers' 
pension  warrants  be  drawn  on  poor  fund  must 
be  upheld,  though  it  fails  to  meet  needs. — State 
V.  District  Court  of  Second  Judicial  Dist.  in 
and  for  Silver  Bow  County,  6(X). 
^970(3)  (Or.)  Legislature  can  enact  laws  to 
promote  general  welfare.— State  v.  Laundy,  058. 
4=>74  (Okl.)  Statute  conferring  jurisdiction 
on  district  court  to  levy  and  coDect  taxes  is 
void.— Board  of  Com'rs  of  Orady  Coontjr  v. 
Hammerly,  445. 

IT.  POUCB  POVTBR  IN  OBNBRAI<. 

4=981  (Or.)  Legislature  can  enact  laws  to  pro- 
mote general  welfare.— State  v.  Laundy,  v58. 

V.  PBRSOMAIi  ClVn.  AND  POUTICAI. 
RIGHTS. 

4=983(1)  (Or.)  Syndicalism  Act  does  not  in- 
terfere with  personal  liberty.— Stat*  t.  Laundy, 
068. 

4=990  (Or.)  Syndfcalism  Act  does  net  violate 
oonsHtntional  freedom  of  speech. — State  v. 
Laundy,  968. 

^991  (Or.)  Syndicalism  Act  does  not  violate 
right  to  assemble  peaceably.— State  v.  Laundy, 
958,  V  J  w. 


IX. 


PRIVII.BOBS     OB    IlIiniNITIBS, 
CLASS  I.B6I8LAT10H. 


AND 


4=9208(1)  (Or.)  Syndicalism  Act  is  not  class 
legislation.— State   ▼.    Laundy,   068. 

X.  BilVAl.   PROTBCTION  OF  I,A'WB. 

4=9250  (Cal.App.)  Syndicalism  statute  not  in- 
valid as  denying  equal  protection  of  laws.— 
People  T.  Wieler,  4ia 

XI.  DOB  PROCBSS  OF  I^'W. 

4^255  (Mont)  Due  process  provision  not  ap- 
plicable to  arrest  or  detention  of  persons  affect- 
ed with  dangerous  contagious  disease.- Ex  parte 
CaselU,  364. 

4=>283  (Cal.)  Method  of  determining  value  of 
franchise  of  foreign  corporation  held  not  denial 
of  due  process  of  law.— People  v.  Ford  Motor 
Co.,  217. 

4=9299  (Kan.)  Act  making  relatives  liable  for 
maintenance  held  not  to  conflict  with  the  fed- 
eral Constitution.— State  v.  Bateman,  682. 
4=9303  (Okl.)  Confiscation  of  property  with- 
out notice  to  owner  or  waiver  thereof  is  in 
violation  of  the  due  process  clause. — Spty  v. 
Freeman,  1104. 

CONTINUANCB. 

See  Criminal  Law,  4=9693. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Covenants; 
Frauds,  Statute  of;  Champerty  and  Mainte- 
nance; Sales;  Specific  Performance;  Stip- 
ulations;   Vendor  and  Purchaser. 

I.  RB«<nSITBS  AND  TAUDITT. 

(A)  Nature  and  Raaentlals  in  General. 
4=9)0(1)   (Cal.App.)  Unilateral  at  first,  ana- 
tained  on  execution  of  optional  consideration. 
— North    Confidence    Mining    A    Development 
Co.  V.  Morrice,  861. 

4=9i0(l)  (Colo.)  Agreement  of  bank  to  make 
loan,  followed  by  delivery  of  notes,  AeU  not  uni- 
lateral contract— Westesen  v.  Olathe  State 
Bank,  329. 

4=»I0(5)  (CaLApp.)  Contract  iheld  unilateral 
and  subject  to  revocation  before  aoceptaBea^> 
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North  Confidence  Mining  &  Development  Co. 
V.  Morrice,  851. 

(O  Foraial  He^nlsttea. 

4=>32  (Kan.)  Action  for  breach  of  oral  con- 
tract not  defeated  for  failure  to  reduce  to 
writing  as  agreed.— Stall  t.  Bnrdett,  1005. 

OB)    Validity  of.  Asaent. 

«=>94(l)  (Cal.)  One  in  -whom  another  con- 
fides is  in  fidaciary  relationship  to  such  other; 
"confidential  relation";  "fiduciary  relation."— 
In  re  Cover's  Estate,  583. 
9s>94(7)  (Cal.App,)  Misrepresentations  as  to 
legal  effect  heii  fraud  warranting  setting  aside 
of  inBtmment.— Bowman  ▼.  Payne,  40o. 

(P)  I<eK*UtT  of  Object  muA  ot  Considera- 
tion. 

«=>I38(I)  ^Cal.App.)  Illegal  contracts  not  en- 
forced.—Paoiflc  Electric  Ey.  Co.  v.  Common- 
wealth Bonding  &  Casualty  Ins.  Co.,  282. 
4=3 1 38(1)  ndaho)  Denial  of  recovery  on  a 
contract  void  for  illegality  is  because  it  is 
against   public   policy.— McConnon   v.    Holden, 


Oorpomiions 
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n.  CON8TRVCTIOH  AMD  OPKRATIOH. 
(A)  Oeneral  Ralea  of  Comatractton. 

9=>I47(3)  (Cal.App.)  AH  parts  considered  to 
arrive  at  intention.— Fratt-Low  Preserving  Co. 
y.  Evans,  241. 

«=s>l48  (Okl.)  AH  parties'  negotiations  consid- 
ered in  construing  written  instrnment.— Dike 
V.  Martin.  1106. 

®=»I52  (Wash.)  Language  will  be  Interpreted 
to  preserve  rather  than  to  destroy  rights  of 
parties.— Asia  Inv.  Co.  y.  Levin,  808. 
4=9 1 69  (Wash.)  Court  may  consider  drcnm- 
stances  In  construing  written  contracts. — Leav- 
enworth State  Bank  y.  Cashmere  Apple  Co.,  6. 
4s»l70(l)  (Colo.)  No  binding  construction  by 
parties  where  their  construction  differs. — Coop- 
er y.  Woodward,  336. 

4=»i73  (Or.)  Chronological  order  distlnguisb- 
ing  characteristic  in  determining  concurrent 
covenants.— Loveland  v.  Warner,  622. 

Covenant'  to  pay  notes  ^Id  mdependent  of 
covenant  to  increase  business  by  advertising 
scheme. — Id. 

Stipulations  as  to  performance,  etc.,  held 
concurrent.— Id. 

«=9t76(l)  (Or.)  Construction  for  court.— 
Loveland  y.  Warner,  622. 

(B)  Parties. 

9=>I87(4)  (Ariz.)  Creditor  may  enforce  as- 
sumption of  debt.— (31ack  y.  Kico  Exploration 
Co.,  137. 

(D)  Place  and  Time. 

4=9211  (Oolo.)  Time  not  ot  essence  onless 
made  so  specifically  or  by  circumstances. — 
Foster  y.  Coffey,  900. 

ni.  MODIFICATIOK  AND  UBRGBR. 

^=>24l   (Cal.App.)  Cannot  be  changed  except 
with  concurrence  of  all  parties.— Newhall  Land 
&  Farming  Co.  v.  Hogue-Kellogg  Co.,  562. 
4=9245(2)    (Okl.)  Prior    negotiations    merged 
in  written  contract— Dike  v.  Martin,  1106. 

IT.  BBSCISSION  AHD  ABANDOHMBNT. 

4=9270(1)  (Or.)  To  rescind  because  of  fraud, 
party  must  act  promptly.— Dean  y.  Cole,  952. 

T.  PBRFORMAITCBl  OR  BREACH. 

4s>278(l)  (Or.)  One  seeking  to  recover  on 
covenant  must  allege  and  prove  performance, 
except  where  covenant  is  independent  of  other 
covenants.— Loveland  v.  Warner,  622. 
4=9323(1)  (Wash.)  Evidence  ketd  to  make 
question  of  plaintiff's  breach  of  contract  a  jury 
question.— Wright  y.  J.  P.  Duthie  &  C!o,  191. 


CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Gas;  Mu- 
nicipal Corporations;  Public  Service  Com- 
missions; Kailroads;  Str«et  Railroads;  Tel- 
egraphs and  Telephones. 

I.    INCORPORATION    AND    ORGANIZATION. 

4=928(1)  (Kan.)  A  Massachusetts  trust  Acid 
a  "corporation"  within  the  Constitution.- Har- 
ris V.  U.  8.  Mexico  OU  Co.,  754. 
4=928(2)  (Utah)  Mere  execution  of  an  agree- 
ment held  not  to  create  de  facto  corporation 
so  as  to  relieve  parties  from  liabili^  as  part- 
ners.—Ogden  Packing  &  Provision  Co.  v.  Wy- 
att,  978. 

HI.  OORPORATBJ  NAMB,  8BAL.,  D01IIICII.B, 
BY-L.A'WS,    AND   RBCUKUii. 

4=945  (Utah)  Corporation  baa  right 'to  adopt 
any  name  desired.— Ogden  Packing  &  Provision 
Co.  y.  Wyatt,  078. 

IT.  capitaij.    stock,   and   dividdnds. 

(B)  Sabacrlptlon  to  StocU. 

4=>82  (Cal.App.)  Agreement  in  certificate  ot 
corporation  to  purchasers  of  stock  htld  invalid. 
— Chilberg  v.  Cross  Land  Co.,  28. 
4=990(1)  (Okl.)  Stockholder  sued  by  receiver 
on  stock  subscription  contracts  may  plead  fraud 
in  same  manner  as  if  sued  by  the  corporation. 
—Ham  V.  Smith,  642. 

(<7)  lasne  of  Certlflcatea. 

^=»98  (Utah)  Burden  on  plaintiff  to  show 
damage  through  corporation's  failure  to  deliver 
stock  purchased.— Rock  v.  Gustaveson  Oil  Co., 
96. 

Measure  of  damages  for  delay  in  delivering 
stock  purchased  stated.— Id. 

That  purchaser  of  stock  intended  for  resale 
may  supply  his  customer  from,  other  stock  does 
not  deprive  him  of  remedy  for  delay  in  deliv- 
ery.— Id. 

4=399(2)  (Okl.)  Subscriber's  note  for  stock 
of  insurance  company  secured  by  first  mort- 
gage held  "property  actually  received"  within 
Constitution.- Barn  v.  Smith,  642. 
4=9|I0  (Wash.)  Stock  issued  in  consideration 
of  conveyance  of  mining  claims  by  purchaser 
thereof  on  a  foreclosure  sale  held  not  to  be  set 
aside  for  want  of  consideration. — Huffman  v. 
Ellen  Mining  Co.,  107. 

Stockholder  held  not  entitled  to  set  aside 
stock  by  offer  to  reimburse  stockholder  who  had 
conveyed  mining  claims  to  company  for  stock. 
— Id. 

Stockholders  suinj;  to  cancel  stock  estopped 
where  corporation  itself  would  have  been  ed- 
topped. — Id. 

(D)  Transfer  ot  Btaarea. 

4=>II6  (Utah)  Rules  applicable  to  sales  of 
personalty  in  general  are  applicable  to  sale  of 
stock.— Rock  V.  Gustaveson  Oil  Co.,  96. 
^=>II8  (Utah)  Performance  of  sale  of  stock 
ordinarily  requires  delivery  of  certificate. — 
Rock  V.  Gustaveson  Oil  Co.,  06. 

T.  MBMBBRS  AND  STOCKHOIiDBRS. 

(D)  I.lnblllty  for  Corporate  Debta  ana 
Aeta. 

4=>237  (Cal.)  Indebtedness  to  sureties  aic- 
crnes  at  time  they  paid  note. — Davies  y.  Tor- 
rance, 820. 

4=9243(2)  (Cal.)  Stock  issued  after  a  permit 
for  sale  obtained  on  previous  subscription 
agreement  htld  valid  so  as  to  subject  subscrib- 
ers to  liability  of  stockholders. — Moore  v.  Mof- 
fatt,  220. 

4=9268(1)  (Cal.)  Allegation  as  to  transfer  of 
stoc^  to  insolvent  person  to  escape  Uabili^ 
held  defective.— Moore  y.  Moffatt,  220. 
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^BfXn  (CtLAwp.)  ktiU^  aC  aaaacUtioa  «( 
■ffk^«At  MiMsoM  mmttiatitm  kHd  U>  aotborac 
•fr^r^tios  «f  Ui'trirhooe  wjwtom  for  mttmhtr*.-^ 
IV/i>U-   r.   OraK«  Comatf  fnrmn^  it  iltr- 

0>  M*wrmmmmtmtl»m  »t  Cmtp»tMti»m  %fT  Ot- 


0em4t»  (CMJkpp.)  OOrxn  had  atrtlMritr  to 
iitAunt  »tA  rnaraotee  iiot«a  (iren  fiir  rent  hj 
pinum  u^Tttnag  to  a«II  crop  to  eocporation. — 
jr»la  r,  Ojlbma,  5S1. 

C=»42S(I0)  (CalJkpp.}  Caon'rt  iiKoj  atitbority 
(>f  titfu-^T  after  rct'Cirins  beceitM. — Irwin  r.  Col- 
bom,  5S1, 

^9433(7)  (Cal>rf.)  Anttaoritr  of  officer* 
mar  be  proved  br  permitted  eoodiKt. — Irwin  r. 

VIIL  laVOLTEirOr  AVD  KBCEIVERa. 

«=»S44(2)  (Arfz.)  Aaaeto  oonatitate  tmst  fond 
tor  h*!U*.m  of  ereditora.— Tan«r  Bank  v.  Mal- 
f.iAm.  Wl. 

«=»$47(4)  (Arte)  In  abaeiM*  of  fraud,  liabn- 
\tf  ot  p>jr«ba«er  of  corporate  aaaeta  to  credi- 
tors limited  to  ralae  of  aaaeta  rcceired^— Val- 
ley Bask  r.  Malcolm,  207. 
«=»560(4)  (Okl.)  Keceirer  takea  property 
for  <Tedltora  sobject  to  liena  extnting  at  time 
of  bid  appointment.— nam  r.  flmitb.  642. 
«a»S0e(9f  (Cal^fip.)  Rii^hta  of  creditors  sa- 
perior  to  atockboldera  under  refund  S(reement 
— €bilb«rf  r.  Cross  Land  Co..  28. 

X.  GORSOLIOATIOW. 

^>SM(3)  (Ariz.)  When  one  corporation  pnr- 
cbasinc  aNnctv  of  another  is  liable  for  latter's 
debts  Ntaie'I.— Valler  Bank  r.  Malcolm.  207. 

(kirporntion  purcoaainc  assetii  of  another  in 
cood  faith  tor  value  not  flable  for  latter's  debta. 
-Id. 

<=>S90(9)  (Cal.App.)  Ownera  of  secured 
bonds  of  corporation  consolidated  with  another 
held  not  sntitlad  to  assert  equitable  lien  on 
property  included  in  a  deed  of  trust  by  new 
corporation.— Wheat  t.  Big  Pinea  Lime  & 
Transportation  Co.,  43. 

XII.  rORBION  CORPORATIONS. 

i|i  iipQOO  (Wash.)  Foreigrn  corporation  not  to 
be  sued  in  county  where  not  "doing  business," 
though  it  patronized  an  employment  agency 
therein.— State  r.  Superior  Court  of  King 
County,  783. 

Court  cannot  send  to  another  county  case 
against  foreign  corporation  sued  in  wrong 
couDty.^Id. 

«==>bb8(l4)  (Kan.)  Nonresident  Massachu- 
scltH  truHt  may  be  served  by  pul)licatiun  as  a 
foreign  corporation.— Harris  t.  U.  8.  Mexico 
Oil  Co.,  7.')4, 

Defect  in  service  o(  foreign  corporation  by 

Jtublicatiou  held  cured  by  motion  to  aet  aside 
udgment.— Id. 


CaLAw^)  3-3»tmae.  fsr 
te  *<'^r»faat  «■  ptgtjija  a^^Mfli 
T*a^iw  Jb  Seas  t.  U.  &  FiA^ctr 
I  Co..  »5. 

■  «3lM  fftev.)  Avnae  C««rf a  < 

■  iur  orient  jin^  «■■»  AeW  «  ' 
orjit  n'^  as  to  E&Bg  ef  east  IdL— Stadebak« 
Br».-».  Co.  of  rtafc  t.  Witek<n-.  502. 
«92K  tOr.'i  TerifcatMB   of 
mfle'eot.— Ceker  r.  Bicfeer.  M7. 

II.    ex    ATPEAI.    «■    KBU 
XBW^  TKSAI.  OK  MWnOX 

«=>234  (Ncr.)  Sbfifiestioa  ef  jadgw 
pievia  ••  to  amiaiil  to  be  void  in  U 
tcra  of  eoods  eotitlfs  drfeadanta  to 
appeal.— Stodebaker  Brao.  Co.  of  Ctak  t.  Wit- 
eher.  502: 


«=>2M(4)  (CaLAp^)  Avpcal    heU 
Jnstifyiiic  daaMges.— vao  Zaodl  t.  I 


Sweet,  asa 


IX.  IX  GKUIIXAI.  ■ 

^=>3I7  (Or.)  Jadgment  may  not  be  rend««d 
agalnxt  connty  for  coots,  onless  anthoriaed  by 
statute.— Sute  t.  Keelen,  161. 

(Toonty  ieU  liable  for  eosta  and  fiaborse- 
meots  upon  reversal  (A  an  appeal  ftsao  a  crim- 
inal conviction.— Id. 

COUNTEXCLADL 

See  8et-«C  and  Couaterdaias. 

cocvms. 

I.  CREATTOX.    ALTBRATIOX,    lUJVrBXCB. 
AMD  POLmCAI.  PCXCTIOXS. 

«=>3</2  [New.  VOL  I4A  K^-No.  Series] 

(CalJVpp.)  Connty  derk  must  present 
petition  for  charter  election  to  supervisors  if 
aigned  by  requisite  number  of  electors  as 
aboWn  by  registration  record. — Cheater  r.  Hall, 
237. 

Sta,tute  reqniring  petitioners  for  diarter 
election  to  affix  date  of  signing  keU  not  in- 
valid;   "self-executing."— Id. 

Petition  for  charter  election  upheld,  though 
dates  of  signing  not  affixed  by  signers.— Id. 

II.  CraTBRiniBHT  AXD  OFVIf^RS. 

(O  CovBtr  BoarO, 
4=s>58  (Okl.)  Appeal  from  decisions  of  connty 
bonrd  to  district  court  allowed  to  persons  ag- 
grieved, and  county  attorney  shoidd  take  an 
appeal  on  demand  of  15  freeholders.— Oark  t. 
Warner,  929. 

III.  PROPBRTV,  CONTRACTS,  AND 

I.IAtlIL.mES. 

CA)  Pablte  Bnlldlns*  mnd  Otker  Prooerty. 

^s>l05(l)  (Kan.)  Statute  providing  for  con- 
struction of  courthouse  not  void  for  failure  to 
make  prorisiong  as  to  selection  and  compensa- 
tion of  architect.— Harling  v.  Buckland,  763. 

May  be  authorized  by  Legislature  to  Sitsame 
and  discharge  a  liability  for  the  erection  of  a 
courthouse. — Id. 

(C)  County    Expeixies    and    Oharorea    aad 
Statntory  Llabilltlea. 

C=9l39  (Or.)  The  Legislature  may  require 
county  in  which  action  arises  to  pay  costs  oa 
appeal.— State  t.  Keelen,  l&l. 
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IT.  FISCAL  1WAN.4.GJB1MG1NT,  PUBUO  DBBT,. 
SBCURITIES,  AND  TAXATIOIC. 

<8=s>l50(l)  (Kan.)  Statute  authorizing  con- 
struction of  courthouse  held  not  void  on  ground 
bond  issue  authorized  might  cause  indebtedness 
to  exceed  limitation.— Harling  v.  Buckland,  763. 
«s»l6i  (Mont.)  Only  surplus  in  other  funds 
may  be  toansferred  to  poor  fund. — State  v.  Dis- 
trict Court  of  Second  Judicial  Dist.  in  and  for 
Silver  Bow  County.  600. 

«s>l78  (Kan.)  Statute  providing  for  construc- 
tion of  courthouse  and  issuance  of  bonds  not 
void  for  failure  to  require  popular  vote  as  con- 
dition to  issuance  of  bonds. — Harling  v.  Buck- 
land.  763. 

«=9l9l  (Okl.)  Probable  sums  received  for  au- 
tomobiles by  Highway  Department  and  paid 
to  county  not  to  be  deducted  from  estimated 
needs  for  the  year.— Atchison,  T.  *  S.  F.  Ry. 
Co.  V.  Johnson,  910. 

County's  share  of  highway  construction  fund 
not  to  be  deducted  from  estimate  made  for 
needs  of  county  for  the  year.— Id. 

Levy  greater  than  the  amount  appropriated, 
but  less  Utan  such  amount  plus  10  per  cent,  for 
delinquent  taxes,  held  n6t  excessive.— Id. 

COURTS. 

See   Criminal   Law,    9s»93;    Justices    of   the 
Peace;   Prohibition. 

I.  NATURE!,   EXTBNT,   AHD  BXBiRCISB  OF 
JURISDICTION   IN   GENBRAI.. 

«=»)    (Oki.)  "Jurisdiction"  defined;    extent  of 

jurisdiction  of  state  courts  is  ascertained  from 

express  or  implied  provisions  of  state  law  and 

limitations   of   federal  law.— In  r«   Harkness' 

Estate,  911. 

<=»!   (Or.)  "Jurisdiction"  defined. — Spragne  v. 

City  of  Astoria,  9B6. 

e=>7  (Idaho)  Action  of  trespsss  is  local,  and 

lies  only  in  state  where  land  lies.— Taylor  v. 

Sommers  Bros.  Match  O).,  472. 

Action  for  damages  to  homestead  entry  by 
burning  of  timber  must  be  tried  in  state  where 
land  is  situated.— Id. 

Where  principal  injury  is  to  real^  entire 
cause  of  action  is  local.— Jd. 

Deemed  "transitory  action"  where  basic 
transactions  might  have  taken  place  anywhere, 
otherwise  "local  action."— Id. 
9=»37(l)  (Idaho)  Cannot  acquire  jurisdiction 
of  local  action,  which  should  be  brought  else- 
where, by  parties'  failure  to  raise  question.— 
Taylor  v.  Sommers  Bros.  Iiftitch  Co.,  472. 

n.   ■STABL.ISHMBirr,  ORUANIZATIOir,  AHD 
PROCEDURB)   IN   OBNBRAI.. 

(C)  Bales  o(  Covrt  and   ConAset  of  Bnsl- 


«=>8S(I)  (Nsv.)  Rule  of  Supreme  Court  has 
same  force  as  a  statute.— Golden  v.  McKim, 
602. 

(D)   Rules  ot  Declnton.  Adjndleatloaa. 
Optnloim,  and  Records. 

«s>00(3)  (Utah)  Decisions  as  to  fixing  rates 
for  public  utility  service  adhered  to  under  rule 
of  stare  decisis.— Utah  Hotel  Co.  v.  Public 
Utilities  Commission  of  Utah,  611. 
«=39l(l)  (CaI.App.)  Decisions  of  Supreme 
Court  followed  by  appellate  court. — ^McLain  v. 
lieweUyn  Iron  TVorks,  869. 
«=>93(l)  (Okl.)  FlaiutiS  in  ejectment  held 
not  entitled  to  rely  on  doctrine  Qi  stare  decisis. 
— Teague  v.  Smith,  439. 

«=>97(5)  (Or.)  Federal  practice  for  protec- 
tion against  use  of  unlawfully  seized  evidence 
followed  by  state.— State  v.  Laundy,  058. 
^=997(5)  (Utah)  Federal  courts  have  final  de- 
termination, whether  employment  was  in  inter- 
state commerce. — Utah  Rapid  Transit  (Jo.  T. 
Industrial  Commission  of  Utah,  87. 


IT.   COI7RTS    OF    LIMITBD    OB    IITFBBIOR 
JURISDICTION. 

«=>I90(4)  (Okl.)  Appeal  bond  from  dty  to 
district  court  held  sufficient. — ^Muskogee  Elec- 
tric Traction  do.  v.  Johnson,  124. 

Till.   CONCURRENT  AND   CONFI^ICTINO 
JURISDICTION,  AND   COMITY. 

(A)  Conrts  of  Same  State,  and  Traasfer  of 
Canses. 

<e=9487(3)  (Cal.)  Supreme  Court  win  order 
cause  transferred,  wluiin  00  da^s  after  decision 
of  District  Court  of  Appeal,  notwithstanding 
rule  requiring  petition  for  rehearing  to  be  filed 
within  10  days  afterjudgment  of  district  court 
has  become  final.— Hygienic  Health  Food  Co. 
V.   Grant,  389. 

«=»487(5)  (Csl.)  Supreme  Court  could  order 
cause  transferred  after  decision  of  District 
Court  of  Appeal  though  petition  for  rehearing 
was  typewritten.— Hygienic  Health  Food  Co. 
V.  Grant,  389. 

(C)  Courts  of  Different  States  or  Coaa- 

triea. 

«=95I7  (Okl.)  Oklahoma  Supreme  Court  held 
without  jurisdiction  to  interfere  with  order  of 
Surrogate  Court  of  New  York  distributing  es- 
tate situated  in  New  Tork.— In  re  Harkness' 
Estete,  911. 

COVENANTS. 

II.  CONSTRUCTION  AND  OPERATION. 

(D)  Covenants  Running  vrltb  tbe  Land. 

®=>60  (Cal.App.)  Covenant  in  agreement  to 
deliver,  peach  crops  for  number  of  years  held 
not  to  run  with  land.— Pratt-Low  Preserving 
O).  V.  Evans,  241. 

<8=>84  (Cal.App.)  CJovenant  running  with  land 
binding  on  original  covenantor.- Pratt-Low 
Preserving  Co.  v.  Evans,  241. 

CREDITORS'  SUIT. 

$=>  11(1)  ( KanO  Ordinarily  plaintiff  must  have 
had  judgment. — ^Union  Nat.  Bank  of  Wichita  v. 
Ternes,  699. 

«=3l3  (Kan.)  Ordinarily  plaintiff  must  have 
had  judgment  and  show  execution  unsatisfied. 
—Union  Nat.  Bank  of  Wichita  v.  Ternes,  699. 
<S=»46  (Kan.)  Proofs  held  not  to  entitle  plain- 
tiff to  equitable  remedy. — Union  Nat.  Bank  of 
Wichita  V.  Temea,  699. 

CRIMINAL  LAW. 

See  Abortion;  Bail,  <S976;  Conspiracy,  ^s» 
33;  Extradition;  False  Pretenses;  Forgery; 
Homicide;  Indtctment  and  Information;  In- 
surrection and  Sedition;  Kidnapping;  Lar- 
ceny; Pardon;   Robbery. 

I.    NATURE     AND    ELEMENTS    OF    CRIME 
AND    DEFENSES    IN    GENERAL. 

$=al3  (Cal.App.)  Criminal  Syndicalism  Law 
not  void  for  indefiniteness.— People  v.  Wieler, 
410. 

^=3 1 3  (Or.)  Syndicalism  Act  is  sufficiently 
definite  and  certain.— State  v.  Laundy,  958. 
^s»20  (Or.)  Whether  statute  requires  crim- 
inal intent  is  to  be  determined  from  language 
and  circumstances. — State  v.  Laundy,  958. 
«=>2i  (Or.)  Legislature  may  generally  penal- 
ize act  without  regard  to  intent. — State  v. 
Laundy,  958. 

IT.  JURISDICTION. 

«=393  (Okl.Cr.App.)  County  court  has  no  ju-  ' 
risdiction  of  the  felony  of  conspiracy  to  defraud 
the  state.— Burtner  v.  State,  135. 

County  courts  have  no  jurisdiction  in  action 
against  officers  for  misconduct.— Id. 

T.   TBNUB. 
(A)  Place  of  Brlnvlaar  Proseeutlom. 

®=>lll  (Colo.)  Highway  separating  counties 
is  "county  line"  within  venue  statute.— Stone 
V.  People,  897. 
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«=»II2(I)  (Cal.App.)  Deposit  of  forged  check 
to  defendant's  account  did  not  make  defend- 
ant's bank  his  agent  so  as  to  make  its  coHec- 
tjon  an  uttering  by  defendant  in  county  of 
drawee  bank. — People  ▼.  Ballas,  401. 

Deposit  of  raised  check  to  defendant's  hank 
account  completes  crime  of  forgery  and  supe- 
rior court  of  county  in  wliich  drawee  bank  lo- 
cated is  without  jurisdiction.— Id. 

Tin.    PRELIMIBrART     COMPLAIITT,     AFFI- 

DAvrr,  -wAnnATtT,  examiitation. 

COMBilTMBllT.        AHD        SUMMARY 
TRIAJL. 

«=>225  (Okl.Cr.App.)  Failure  to  move  to 
quash  information  amounts  to  waiver  of  ezam- 
iiuition. — Anderson  y.  State,  132. 

Examining  trial  held  not  waived. — Id. 
«=>232  (Idaho)  Special   attorney   will  not  be 
appointed  to  conduct  criminal  examinations  be- 
fore committing  magistrate. — Mills  t.  Board  of 
Com'ra  of  Minidoka  County,  876. 

X.  BVIDEIfCB. 

(A)  JnAlelsI    Notice,    PreaamptlOB*,    and 

Burden  ot  Proof. 

«s>304(l6)  (Okl.Cr.A|>|>.)  Trial  court  takes 
judicial  notice  whether  information  conforms  to 
facts  disclosed  at  preliminary  hearing.— little 
V.  State,  805. 

(B)  Fneta  In  laene  and  Releraat  to  lasnea. 

and  Re*  GeatK. 

4=»363  (Wash.)  Declarations  need  not  be 
contemporaneous  to  be  res  gestn. — State  ▼. 
Ooodwin,  769. 

«s»366(3)  (Wash.)  Declarations  by  injured 
man  while  being  transported  for  first  aid  treat- 
ment held  res  gestc.— State  t.  Goodwin,  769. 
«=s>366(6)  (Wasll.)  Declarations  by  injured 
man  when  rescued  from  water  heli  res  gestK. 
—State  ▼.  Ooodwin,  769. 

(C)  Otker  Oflenaea,  and  01iara«ter  o<  Ae- 

•naed. 

«Es>37l(l)  (Cal.App.)  Evidence  of  other  op- 
erations held  admissible  to  show  Intent.— Peo- 
ple V.  Hickok,  655. 

Evidence  of  other  operations  held  admissi- 
ble.—Id. 

4=3371(1)  (Okl.Cr.App.)  Evidence  that  may 
indicate  commission  of  other  like  offenses  is 
admissible  to  show  guilty  intent.— Bennett  v. 
State.  462. 

^=3371(1)  (Wash.)  Evidence  of  another  of- 
fense admissible  to  show  intent. — State  t.  Lar- 
son, 1041. 

Other  offenses  held  inadmissible. — Id. 
<S=337t(l2)   (Wash.)  Evidence  of   another  of- 
fense admissible  to  show  motive.— State  v.  Lar- 
son. 1041. 

4=9372(5)  (Ariz.)  Testimony  that  defendant 
had  signed  fictitious  names  to  applications  for 
license  plates  admissible  in  prosecution  for 
automobile  theft.— Clark  v.  State,  1082. 
<S=»374  (Kan.)  Rule  permitting  evidence  of 
similar  representations  does  not  require  them 
to  bo  precisely  the  same.— State  v.  Nash,  736. 

(D)  Materlallty  and  Competency  In   Gen- 

eral. 

4s»394  (Or.)  Accused  cannot  complain  of  ad- 
mission in  evidence  of  another's  property 
wrongfully.— -State  y.  Laandy,  968. 
4=3395  (Or.)  Seizure  of  syndicalist  literature 
in  room  where  accused  was  arrested  is  lawful, 
and  evidence  obtained  is  admissible. — State  v. 
Laundy,  968. 

(B)  Beat   and    Seeondnry   and   Demonatra* 
ttve  Evidence. 

43>404(2)  (Okl.Cr.App.)  Circumstances  rclat- 
tog  to  purchase  of  goods  with  forged  tostm- 
ment  held  admissible  to  connect  defendant  with 
the  ciiune.— Johnson  T.  State,  811. 


(F)    Admisalona,   Dcelaratloaa,   and   Hear- 
aay. 

4s»406(l)  (Cal.App.)  "Admission"  distin- 
guished trom  "confeaaion."— People  v.  Elder, 
29. 

Statement  of  facto  in  excuse  or  not  involv- 
ing guilty  intent  are  admissions,  not  confes- 
sions.— ^Id. 

<8s>407(l)  (Wash.)  Declarations  of  injured 
man  in  presence  of  accused  are  admissible. — 
State  T.  Ooodwin,  769. 

Evidence  heUi  to  show  accused  was  sufficient- 
ly conscious  to  render  dedaratioa  in  his  pres- 
ence admissible.— Id. 

i.G)    Aeta    and    Deelaratlona    of    Conaplra- 
tora  and  Codefendanta. 

<S=»423(6)  (Kaa.)  Admitting  declarations  of 
one  conspirator  not  in  furtherance  of  conspifa- 
.y,  held  error. — State  v.  Ooyens,  704. 
(3=>424(3)  (Kan.)  Admitting  declarations  of 
one  conspirator  made  after  conspiracy  bad 
been  consummated,  held  error. — State  v.  Ooy- 
ens, 704. 

(I)  Opinion  Bvldenee. 

<@=3448(3)  (Kan.)  Complaining  witness'  state- 
ment as  to  cause  of  parting  with  property  kei<f 
competent. — State  v.  Nash,  736. 
iS=>486  (Cal.App.)  Medical  expert  may  base 
opinion  partly  upon  statemenU  of  patient. — 
People  V.  Hickok,  665. 

(K)  Confeaalona. 

4=s>5IjS  (CalJVpp.)  "Admission"  distlngniahed 
from  "confession." — People  v.  Elder,  29. 

Statemente  of  accused  held  admission  of  guilty 
conduct  involving  criminal  intent. — Id. 

Statement  of  facts  in  excuse  or  not  involving 
guilty  intent  are  admissions,  not  confessions. 
-Id. 

4=3531(3)  (Colo.)  Confession  shown  by  ad- 
mission and  other  evidence'  to  have  been  volun- 
tary is  admissible. — O'Donnell  v.  People,  330. 
4=>53l(4)  (Cal.App.)  Defendant  can  show 
that  confession  was  not  voluntary. — ^People  v. 
Elder,  29. 

4=3532(2)  (Colo.)  Trial  eonrt  has  considera- 
ble discretion  in  admitting  confession.— O'Don- 
nell v.  People,  830. 

(M)  Welsht  and  Snfllclener. 

^=>56l(l)  (Cal.App.)  State  must  prove  case 
beyond  a  reasonable  doubt — ^People  v.  Hickok, 
555 

4=>56l(l)  (Or.)  Where  defendant  was  not 
present  at  commission  of  crime  by  codefendant, 
state  must  show  beyond  reasonable  doubt  that 
he  aided,  abetted,  counseled,  or  advised  the 
acta.— State  v.  Keelen.  lOZ. 

XI.  TiMB  «F  TRiAi,  xm  coiTmnrAircB. 

4=3593  (Colo.)  Record  held  not  to  show  abuse 
of  discretion  denying  continuance.— Stone  v. 
People,  897. 

XII.  TRIAL. 
(A)  Preliminary  Proceedincs. 

^=>6I9  (Cal.AppO  Oinsolidating  information 
under  Criminal  Syndicalism  Law  with  indict- 
ment later  returned  not  error.— People  v.  Wiel- 
er,  410. 

4=3622(2)  (Colo.)  Defendant,  in  whose  favor 
there  is  evidence,  is  not  entitled  to  severance. — 
Stone  V.  People,  897. 

4=>622(3)  (Colo.)  Showing  of  evidence  against 
defendants  iteld  insufficient  to  require  sever- 
ance.— Stone  V.  People,  897. 
4=3628(5)  (Oolo.)  Indorsement  of  additional 
witnesses  on  information  held  not  error. — 
Stone  V.  People,  897. 

(B)  Conrae  and  Conduct  of  Trial  in  CAea- 
eral. 

4=3639(2)    (Colo.)     Appointment    as    spedal 
rosecuC  '  ...... 

'eople. 


prosecuting  attorney  held  authorized.— Stone  t. 
Pe    "      - 
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Oriinlmal  Law 


«S3639(2)   (Idaho)  District  coart  ma;  appoint 
suitable  person  to  perform  duties  of  prosecut- 
ing  attorney.— Mills   v.    Board    of    Com're    of 
Muiidoka  County,  876. 
Special   attorney   will  not   be   appointed  to 

Jirosecute  criminal  actions  before  a  probate  ot 
ttstice's  court— Id. 

(O)  Reception  of  XSvldence, 

^s»670  (Kaa.)  Sustaining  objections  to. ques- 
tions not  error  in  absence  of  showing  -what 
answers  would  be. — State  v.  Wallace,  533. 
ft=>67HV»)  (Or.)  Motion  to  require  election 
at  close  of  state's  evidence  requires  consid- 
eration of  evidence.— State  v.  Laun^,  968. 
^=>678(l)  (Or.)  State  must  elect  between  of- 
fense of  joining  organization  and  assembling 
with  it  seven  months  later. — State  v.  Laundy. 
958. 

Continuing  existence  of  organization  advocat- 
ing syndicalism  between  defendant's  joining 
and  lus  assembling  with  it  does  not  render 
election  unnecessary. — Id. 

€=3678(2)  (Or.)  Election  not  required  before 
evidence  if  indictment  is  not  duplicitous. — 
State  y.  Laundy,  958. 

<S=»682  (Cal.App.)  Admission  of  rebuttal  evi- 
dence in  chief  not  matter  of  serious  moment. — 
People  T.  mckok,  655. 

(F)  Pro<viitee  ot  Court  and  Jarr  In  Gen- 
eral. 

'  «=9736(2)  (Cal.App.)  Whether  defendant  pos- 
sessed his  faculties  when  making  confession  a 
jury  question.— People  v.  Elder,  29. 
«s>737(l)  (Or.)  Notwithstanding  statutes  ab- 
rogating distinction  between  accessories  and 
pnnciptus,  whether  defendant  aided  and  abetted 
IS  aju^  question. — State  v.  Keelen,  162. 
9=»759(4)  (Or.)  Instruction  as  to  possession 
of  stolen  goods  susceptible  of  construction  that 
defendant  committed  the  acts  held  error.— 
State  V.  Keelen,  162. 

Instruction  as  to  explanation  of  possession 
of  stolen  goods  tending  to  show  defendant's 
guilt  heM  improper.— Id. 

^9761  (6)  (Cal.App.)  Refusal  of  instruction 
assuming  defendant  did  not  assist  in  organis- 
ing Communist  Labor  party  heli  not  error. — 
People  V.  Wieler,  410. 

(C)   Necessity,  Re^nlsltes.  and  Safllclency 
of  lastraetloaji. 

«s»775(3)   (Okl.Cr.App.)  Instruction    on   alibi 
held  not  misleading.— Rochel  v.  State,  466. 
4es>8I4(5)   (Cal.App.)  Requested      instruction 
on  facts  not  in  issue  properly  refused.— Peo- 
ple V.  Wieler,  410. 

Refusal  of  instraction  on  facts  not  in  evi- 
dence not  error/— Id. 

<e=38l4(8,  9)  (Ariz.)  Evidence  held  not  to  re- 
quire instruction  to  acquit  defendant  in  case 
of  a  reasonable  doubt  as  to  whether  defendant 
or  some  other  person  committed  the  crime. — 
Clark  V.  State,  1032. 

«=>8I4(I7)  (Okl.Cr.App.>  Where  part  of  evi- 
dence is  direct  and  part  circumstantial,  re- 
fusing instruction  on  circumstantial  evidence 
is  not  error.— Rochel  v.  State,  466. 
«=9823(2)  (Kaa.)  Instructions  held  not  objec- 
tionable as  assuming  facts. — State  v.  Nash,  736. 
«=»823(4)  (Kan.)  Charge  held  correct  in  view 
of  other  instnintions  given.— State  v.  Nash,  736, 
«=>823(I5)  (Okl.Cr.App.)  Instruction  on  rea- 
sonable doubt  held-noi  misleading  when  consid- 
ered with  another  instruction.— Rochel  v.  State, 
466. 

(H)  Requests  for  Instrnctlons. 

«=9829(3)  (CaJ.App.)  Refusal  of  instruction 
covered  l^  charge  given  not  error.— People  ▼. 
Wieler,  410. 

In  prosecution  for  syndicalism,  refusal  of 
instruction  not  error,  when  court  had  fully  in- 
structed on  the  subject— Id. 
«=s>829(l2)  (Kan.)  Refusal  of  instruction  on 
a  matter  covered  by  another  instruction  held 
BAt  error.— State  ▼.  Schaefer,  766. 


«»830  (CaLApp.)  In  prosecution  for  syndi- 
calism, refusal  of  instruction- not  correctly  de- 
fining •'waifully"  opt  9rror.— People  ▼.  Wieler, 
410. 

Xm.  HOTIOKS  FOR   HKW   TRIAX   AND   IH 
ARREST. 

€=9919(2)  (Ari2.)  Motion  for  new  trial  for 
misconduct  of  county  attorney  addressed  to 
court's  discretion.— Clark  v.  State,  1032. 
€^938(4)  (CaLApp.)  No  error  in  denying  new 
trial  for  newly  discovered  evidence  within 
knowledge  of  witness  testifying  at  trial.— People 
V.  Elder,  29. 

€=3939(1)  (Okl.Cr.App.)  New  trial  not  grant- 
ed for  newly  discov.ered  evidence  upon  insuffi- 
cient showing  of  diligence.— Johnson  .v.  State, 
311. 

€=>942(l)  (Kan.)  New  trials  not  granted  for 
newly  discovered  impeaching  evidence. — State 
V.  Wallace,  533. 

€=>945(l)  (Okl.Cr.App.)  New  trial  not  grant- 
ed for  newly  discovered  evidence  upon  insuffi- 
cient showing  of  diligence  and  where  not  likely 
to  change  the  result — Johnson  v.  State,  311. 

XV.   AJPPBAIt   AND    BRROR,    AND    CE)R- 
TIORARI. 

(R>  Presentation  nnd  Reserr-atton  In  I<ovr- 
er  Conrt  of  Gronnds  of  Re'rlevr. 

€=»I036(6)  (Cal.App.)  Admission  of  opinion 
based  on  hearsay  not  reversible  error  in  ab- 
sence of  objection. — People  v.  Hickok,  655. 
€=>I064(4)  (Kan.)  Unless  excluded  evidence 
is  submitted  by  affidavit,  deposition  or  oral  tes- 
timony on  motion  for  new  trial,  error  cannot 
be  predicated  thereon.— State  v.  Ball,  701. 

(C)  Froceedinss    tor    Transfer    ot    Cause, 
and   Bffeet  Thereof. 

<3=al069(6)  (Okl.Cr.App.)  Appeal  dismissed 
for  want  of  jurisdiction,  wnere  appeal  and  rec- 
ord were  not  filed  within  required  tbne. — Pamp- 
Jin  V.  State,  1119. 

iS=>l079  (Okl.Cr.App.)  No  jurisdictibn  of  ap- 
peal on  merits  without  summons  in  error. — 
B3rk  V.  SUte,  465. 

<8=3(08i  (Okl.Cr.App.)  Appeal  by  state  with- 
out service  of  notice  on  defendant,  without 
proof  that  he  could  not  be  found,  -  or  that  a 
notice  was  posted,  held  not  to  give  jurisdiction. 
—State  V.  Hudson.  133. 

€=>I08I  (Okl.Cr.App.)  No  jurisdiction  of  ap- 
peal on  merits  without  notice  of  appeal.— EUrk 
v.  State,  465. 

(O)  Record  and  Proceedlnars  Not  in  Rec- 
ord. 

<S=>I086(I3)  (Okl.Cr.App.)  Where  record 
contains  no  copy  of  the  judgment  the  Crim- 
inal Court  of  Appeals  acquires  no  jurisdiction. 
—Baker  v.  State,  465. 

€=>I09I(I3)  (Mont.)  On  appeal  from  order 
granting  new  trial,  moUon  and  supporting  af- 
fidavits must  be  included  in  bill  of  exceptions. 
—State  V.  Carmicbael,  362. 
€=>II03  (Ariz.)  Supreme  Court  will  examine 
record  for  fundamental  error,  notwithstanding 
failure  to  file  abstract.— Smith  v.  State,  1032. 
<@=>i  122(5)  (Mont.)  Instruction  erroneously 
given  or  refused  not  reviewed  unless  incorpo- 
rated in  bill  of  exceptions.- State  v.  Carmi- 
cbael, 362. 

(B)   AsstKnment  of  Brrors  and  Briefs. 

€=s>l  129(1)  (Ariz.)  Supreme  Court  will  ex- 
amine record  for  fundamental  error,  notwith- 
standing failure  to  file  assignment  of  errors. 
—Smith  V.  State,  1032. 
€=>!  130(4)  (Ariz.)  Supreme  Court  will  ex- 
amine record  for  fundamental  error,  notwith- 
standing failure  to  file  brief. — Smith  v.  State, 
1032. 

«=>l  130(4)  (CaLApp.)  On  failure  of  defend- 
ant to  apiiear  after  taking  an  appeal,  the  judg- 
ment must  be  affirmed.— People  v.  Lusk. '  "" 
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«=5>l  130(4)  (Okl.Cr.App.)  Judgment  affirmed, 
■where  no  brief,  and  no  prejudicial  error  ap- 
pears.—Daniels  ▼.  State,  936. 

(G)  ReTie-vr. 

«=3l  144(3)   (Okl.Cr.App.)  Burden    is    on    de- 
fendant to  show  amendment  of  information  is 
unauthorized. — Johnson  y.  State,  311. 
<8=>l  144(5)   (Okl.Cr.App.)  Presumed  that  reg- 
ular judge  was   disqualified,   and   that  special 
judge  was  agreed  upon  by  parties  in  absence 
of  objection.— Bennett  v.  State,  462. 
®s»l  144(9)   (Colo.)  Presumption   is    in   favor 
of   ruling   allowing   indorsement   of   additional 
witnesses. — Stone  v.  People,  897. 
i3=>l  156(1)   (Ariz.)  Denial    of    new   trial    for 
misconduct    of    prosecuting    attorney    not    dis- 
turbed, in  absence  of  showing  of  prejudice. — 
Clark  V.  State,  1032. 

$=»II59(2)   (Cal.App.]|  Judgment    upheld     or 
appeal  where  substantial  evidence  supports  it. 
— People  V.   Bowers,  548. 
«=3ll59(2)    (Colo.)  Verdict  cannot  be  disturb- 
ed because  Supreme  Court  thinks  some  links 
are   not   estabUshed. — Stone   v.   People,   897. 
«=>!  159(3)    (Cal.App.)   Verdict    on    conflicting 
evidence  not  disturbed. — People  v.  Elder,  29. 
<S=9l  159(3)   (Colo.)  Verdict  cannot  be  disturb- 
ed because   evidence  ia   conflicting. — Stone   v. 
People,  897. 

®=>II59(4)   (Colo.)  Verdict  depending  wholly 
ou  veracity  of   witnesses  cannot  be   disturbed. 
—Van  Diest  v.  People,  606. 
€=>II60  (Kan.)  Approved  verdict  not  disturb- 
ed on  appeal.— State  v.  Nash.  736. 
«=>!  166(1)   (Cal.App.)  Where    acquittal    was 
had  on   information  consolidated   with   indict- 
ment, defendant  could  not  complain  of  consol- 
idation.—People  V.  Wieler,  410. 
•8=>l  168(2)   (Okl.Cr.App.)  Permitting     state's 
evidence  in  chief  to  be  introduced  in  rebuttal 
held  not  to  require  reversal— Johnson  v.  State, 
311. 

<3=s>M69<l)  (Or.)  Admitting  In  evidence  lease 
taken  tiom  defendant's  desk  held  harmless.^ 
State  V.  Lanndy,  958. 

«=>4 169(2)  (Wash.)  Declarations  are  not 
prejudicial  where  they  repeat  statements  prop- 
erly in  evidence.— State  v.  Goodwin,  769. 
<8=9i  169(8)  (Cal.App.)  Admission  of  state- 
ment denying  operation  in  abortion  case  held 
not  prejudicial.— People  v.  Hickok,  ^5. 
€=>n7l(l)  (Cal.App.)  Argument  of  state  in 
syndicalism  prosecution  held  prejudicial. — Peo- 
ple v.  Wieler,  410. 

<S=>I  173(2)  (Cal.App.)  Failure  to  inform  jury 
they  should  pass  on  question  as  to  whether 
confeseion  voluntary  not  prejudicial  error.— 
People  V.  Elder,  29. 

(H)    DetennlnKtton      and      Dlspoaltlon      of 
Caaae. 

«=»l  186(4)  (C«I.App.)  Refusal  of  Instruction 
on  weight  to  be  given  statements  of  victim  held 
not  reversible  error.- People  v.  Elder,  29. 
®=>l  189  (Or.)  Instructions  to  be  given  on  new 
trial  not  determined  in  advance.— State  t.  Keel- 
en,  162. 

XTII.  PCmSHMBNT  AND  FRKVENTION 
OF    CHIMB. 

®=>I208(6)  (Wash.)  Officer  borrowing  money 
without  statutory  resolution  passed  guilty  of 
felony,  and  cannot  be  sentenced  for  misdemean- 
or.—Stnte  V.  Larson,  1041. 
€=3l208(9)  (Ariz.)  Sentence  of  not  less  than 
9  nor  more  than  10  years  for  grand  larceny 
held  valid.— Clark  v.  State,  1032. 

DAMAGES. 

in.  GROCNDS  AND  SVBJKCTH  OF  COM- 
PENSATORY  DAMAGXiS. 

(A)   Direct      or     Remote,     Contingent,     or 
Pronpectlve     Conaeiineneea  or   L>OHHes. 

^=»40(2)  (Wash.)  Contractor  wrongfully  dis- 
charged is  not  limited  to  amount  saved  on  con- 


tract price.- Wright  ▼.  X  F.  Dnthle  &  Co, 
191. 

IV.  LiamniATED  DAMAGB8   AND  PBS- 
AI.TIBB. 

<3=>78(6)  (Wash.)  Sales  contract  held  to  call 
for  liquidated  damages,  and  not  for  penalties. 
— Asia  Inv.  Co.  v.  Levin,  808. 
<%=379(l)  (Cal.)  Stipulation  for  liquidated 
damages  founded  on  a  statement  of  difficulty 
of  fixing  damages  will  not  be  sustained  if  not 
supported  by  fact.— Stark  v.  Shemada.  214. 
<S=379(5)  (Cal.)  $500  damages  for  failure  to 
deliver  $1,700  worth  of  secondhand  goods  held 
a  penalty.— Stark  v.  Shemada,  214. 

V.    BXBIWPLARY   DABIAGBS. 

^=991(1)  (Mont.)  Exemplary  damages  not  re- 
coverable, in  absenoe  of  proof  of  guilty  intent. 
—Luther  v.  Lee,  365. 

VT.  MBASCRB   OF  DAMAGES. 
(B)  Injnrlea  to  Property. 

^=s>IOS  (Cal.)  Measure  for  destruction  of 
plaintiff's  buildings  on  defendant's  land  stated. 
— -Gosliner  t.  Briones,  19. 

Til.  INADBQVATB     AND     BXCE881VR 
DAMAGES. 

<S=>I32(2)    (Wash.)  $10,000  verdict   for  inju- 
ries causing  hemorrhages  of  the  womb  andpos-^ 
sibly  permanent  injury  not  excessive.— McClung ' 
V.  King  County,  1064. 

Vm.  FI.BADIN6.  BVIDBNCB,  AltD  AS- 
SESSMENT. 

(A)  Plendlnar. 

4s»l5l  (Mont.)  General  allegation  of  oppres- 
sion sufficient  to  warrant  punitive  damages.— 
Luther  v.  Lee,  365. 

(B)  Evidence. 

®3>i90  (Wash.)  Evidence  held  suffioientlj  def- 
inite to  support  recovery  for  loss  of  profits  on 
ship  contract.— Wright  v.  J.  F.  Dutbie  &  Co.. 
191. 

Evidence  held  not  to  show  compensation 
made  for  contractor's  time  in  addition  to  lost 
profits.- Id. 

(C)  ProeeedtBs*  for  Asaessnieitt. 

(8=»2I8  (Wash.)  Instruction  held  not  objec- 
tionable for  failure  to  limit  recovery  to  dam- 
ages alleged.— Wright  v.  J.  P.  Duthie  &  Co., 
191. 

DEATH. 

f.  ETIOBNCB  OF  DEATH  Mm  OF  SmRVI- 
VORSHIP. 

€=>4  (Colo.)  Evidence  of  diligent  search  for 
insured  held  sufficient. — Security  Ben.  Ass'n 
V.  Verdery,  895. 

II.  ACTIONS  FOR  CAUSING  DBATH. 
(A)   Riackt  of  Action  and  Detena«a. 

^=!>t  I  (Cal.App.)  Action  not  maintainable  at 
common  law. — McLain  v.  Llewellyn  Iron  Works, 
869. 

(D)  Pleadins  and  Evidence. 

©=349(2)   (Cal.App.)  Requisites    of    surviving 

mother's  complaint  against  employer  within 
('ompensation  Act  stated.- McLain.  r.  liewellyn 
Iron  Works,  889. 

DEEDS. 

See  Mortgages. 

I.  RECtlllSITBS   AND  TAI^IDITT. 
(B)    Form    and    Contents    of    luntrmnents. 

(&=>34  (Kan.)  Deed  in  blank  held  void.— Brown 
V.  Ulmer,  1007. 

<@=338(l)  (Cat.App.)  Description  that  identi- 
fies property  ia  sufficient.— Flores  t.  Florea,  51 
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(D>  DeliTcry- 

«=»60  (Cal.)  Bequest  to  withhold  recording 
does  not  defeat  delivery.— McCarthy  v.  Security 
Trust  &  Savings  Bank,  818. 

Possibility  of  retaking  by  grantor  does  not 
negative  delivery. — ^Id. 

(B)   Validity. 

<S=>75  (Kan.)  Insertion  of  grantee's  name  in 
blank  space  in  deed  by  grantor'f  authority  be- 
fore delivery  amounts  to  ratification.— Brown 
T.  Ulmer,  1007. 

IV.  PI^BADING  AND   BVIDESNCE. 

4s»l96(3)  (Csl.App.)  Facta  held  to  create  pre- 
sumption that  grantee  unduly  influenced  gran- 
tor to  execute  deed. — Fowler  v.  Enriquez,  854. 
^=>208(  I )  (Cal.)  Testimonr  of  grantee  held  to 
support  inference  of  delivery.— McCarthy  r. 
Security  Trust  &  Savings  Bank,  818. 
«=»2II(3)  (Colo.)  In  suit  to  cancel  deed  of 
wife  and  divide  personalty,  evidence  held  to 
support  findings  for  plaintiff.— Foster  v.  Cof- 
fey, 900. 

«s>2ir(4)   (CaLApp.)  Showing    that    grantor 
had  independent  advice  not  conclusive  against 
undue  influence. — Fowler  v.  Enriquez,  854. 
Evidence  held  to  show  undue  influence.— Id. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators:  Wills. 

I,  NATORH     AND     COITHSHi     IN     GENBRAL. 

9=>l  (Okl.)  May  regulate  with  or  without  in- 
heritance tax.— In  re  Harkneas'  Estate,  911. 

III.  RIGHTS  AND  UABIMTIES  OF  HEIRS 
AND  DISTRIBUTEES. 

(A)   Nature  knd  EBtalillahineiit  of  Rl«;1itH 
in   General. 

4=984  (Cal.App.)  Grants  by  a  widow  of  inter- 
est in  property  devised  to  her  bs  her  deceased 
husband  held  valid.— Flores  v.  Flores,  64. 

DISCOVERY. 

I.  IN  E4I7ITY. 

4=»22  (N.M.)  Where  defendant's  answer  is  re- 
sponsive to  oill  filed  without  interrogatories, 
plaintiff  cannot  treat  answer  as  verified,  nor 
cross-examine  defendants  on  their  answers 
In  consolidated  cases. — Lopex  v.  Lopex,  75. 

Plaintiff  held  bound  by  answers  elicited,  un- 
less overcoming  them  by  sufficient  testimony. 
-Id. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  4=9781-790;  Trial,  4» 
163-165. 

DISTRICT  AND  PROSECDTING 
ATTORNEYS. 

4=>3(l)  (Idaho)  District  court's  appointment 
of  special  prosecuting  attorney  at  diambers 
void.— Mills  T.  Board  of  Com'rs  of  Minidoka 
County,  876. 

District  court  in  appointment  of  special 
prosecutor  must  judicially  determine  disquali- 
fication of  prosecuting  attorney.— Id. 
^s>3(5)  (Idaho)  County  was  not  liable  for 
services  rendered  by  special  prosecuting  attor- 
ney appointed  by  the  district  court  where  ap- 
pointment was  void.— Mills  v.  Board  of  Com'rs 
of  Minidoka  County,  876. 

DIVORCE. 

in.  DEFENSES. 

i0.-j<0(3)  (Or.)  Yolnntary  cohabitation  pend- 
ing proceedings  for  divorce  condones  miscon- 
duct.— Jenkins  v.  Jenkins,  165. 
4=953  (Utah)  Not  granted  where  injured  par- 
ty does  not  ask  it,  though  future  living  together 
is  impossible.- Burtt  v.  Burtt,  91. 
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4=>54  (Utah.)  Adultery  AeW  bar  to  cause  of 
action  on  ground  of  desertion. — Ahlbom  v.  Ahl- 
bom,  90. 

IV.  JURISDICTION,     PROCEEDINGS,     AND 
RELIEF. 

(A)   Jurisdiction,  Venue,  and  tilnilta.tlona. 

4=>62(l)  (Utah)  Court  has  jurisdiction  over 
counterclaim  by  defendant  against  plaintiff. — 
Burtt  V,  Burtt,  91. 

(O)  Fleadinc 

4=9 101  (Utah)  Wife's  counterclaim  for  sepa- 
rate maintenance  held  sustained.— Burtt  r. 
Burtt.  91. 

(D)    Evidence. 

4=>I09  (Or.)  Plaintiff,  in  suit  for  divorce  for 
adultery,  must  establish  truth  of  charge. — 
Jenkins  v.  Jenkins,  165. 

4=9l  1 1  (Or.)  Evidence  of  plaintiff's  mistreat- 
ment of  his  wife  should  be  considered  in  deter- 
mining his  right  to  divorce.— Jenkins  y'.  Jen- 
kins, 165. 

4=9|29(I)  (Or.)  Degree  of  proof  necessary  in 
suit  for  divorce  for  adultery  stated.— Jenkins  v. 
Jenkins,  165. 

4=?I29(9)  (Or.)  Requirements  of  circumstan- 
tial evidence  to  prove  adultery  stated.— Jen- 
kins V.  Jenkins,  166. 

4=9(29(14)  (Or.)  Circumstances  under  which 
adultery  may  be  inferred  stated.— Jenkins  v. 
Jenkins,  165. 

4=9129(16)    (Or.)  Evidence  heUt  insufficient  to 
prove  adultery. — Jenkins  v.  Jenkins,  165. 
4=9|30  (Utah)  Evidence  held  to  justify  refusal 
of  divorce  to  plaintiff  husband.— Burtt  v.  Burtt, 
91. 

(E)  Diantlaaal,  Trial  or  Hearing,  and  Nei* 
Trial. 

4=9 1 39  (Utah)  Voluntary  nonsuit  Aeld  proper- 
ly denied  after  counterclaim  and  trial.— Burtt 

V.  Burtt,  91. 

4=9 1 50  (2)  (Wash.)  Finding  as  to  cruelty  held 
sufficient  to  support  decree  of  ■divorce.- Ander- 
sen V.  Andersen,  796. 

(F)  Judgment  or  Decree. 

4=»l6t  (CaLApp.)  Default  decree  not  aet 
aside  by  reason  of  court's  disregard  of  stipu- 
lation.— Anderson  v.  Anderson,  426. 

Setting  aside  default  discretionary.— Id. 
4=>I7I    (Utah)  Judgment   of   dismissal  in  di- 
vorce suit  held  bit  to  subsequent  suit- Ahlbom 
v.  Ahlbom,  99. 

(O)  Appeal. 

4=9l84(2)  (Or.)  Relief  in  appellate  court  can- 
not be  given  party  who  does  not  appeal  from 
decree  of  trial  court. — Jenkins  v.  Jenkins,  165. 
4=9l84(5)  (Cal.App.)  Setting  aside  default 
discretionary  and  not  disturbed  in  absence  of 
abuse. — Anderson  v.  Anderson,  426. 
4=>I84(6)  (Cal.App.)  Sufficiency  of  evidence 
not  before  court  on  appeal  from  order  ref Aiing 
to  set  aside  default.— Anderson  v.  Anderson, 
426. 

4=9)84(10)  (Ariz.)  Finding  on  conflicting  evi- 
dence that  jewelry  was  wife's  separate  prop- 
erty not  disturbed. — ^Malich  v.  Malich,  1020. 
4=9184(12)  (Cal.App.)  Defendant  not  preju- 
diced by  refusal  of  court  to  set  aside  default 
divorce  decree.— Anderson  v.  Anderson,  428. 

V.  AIiIMONY,    AUiO^HTANCES,    AND   DISPO- 
SITION OF  PROPERTY. 

4=9211  (Utah)  Amount  for  separate  mainte- 
nance is  largely  discretionary.— Burtt  v.  Burtt, 
91. 

4=9223  (Utah)  Amount  for  attorney's  fees  is 
largely  discretionary.— Burtt  v.  Burtt,  91. 
4=9227(2)    (Utah)  Allowance    of   $750   attor- 
ney's fees  held  not  excessive.— Burtt  v.  Burtt, 
91. 
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«s»245(l)  (Cal^pp.)  Defendant'!  Btipalation 
for  "permanent  alimony"  of  $30  per  month  did 
not  prevent  modifiration  redadng  amount. — 
Mathews  t.  Mathews.  27. 

Modifying  alimony  discretionary.— Id. 
4=>252  (Ariz.)  Division  of  property  held  not 
abuse  of  discretion.— Malich  t.  Malicn,  1020. 
4=»286  (Ariz.)  Discretion    as    to    division    of 
property    not   interfered    with    unless    dearly 
abused.— Malich  v.  Malich,  1020. 
^»2S6  (Utah)  Discretion  not  interfered  with 
on  appeal.— Burtt  v.  Burtt,  91. 

Vt   CUSTODY  AND  SUPPORT  OF 
CHILiDREN. 

«=>297  (Cal.ADp.)  Court  and  not  parties'  stip- 
ulations control  custody  of  children.— Anderson 
▼.  Anderson,  426. 

DRAINS. 

I.  BSTABIilSHBfBKT    AUTD    BIAIIfTEIfAlfOBI. 

^=>2(l)  (Wash.)  Statute  authorizing  consoli- 
dation of  districts  without  readoption  of  plans 
is  valid. — ^Thurston  County  v.  Clausen,  787. 
4^»2(l)  (Wash.)  Legislature  may  authorise 
county  commissioners  to  organize  district  whol- 
ly within  city. — ^Weatherwax  v.  Grays  Harbor 
County,  1058. 

«=»I3  (Wash.)  Statute  held  to  authorize  coun- 
ty commissioners  to  organize  a  drainage  dis- 
trict wholly  within  a^  limits,  on  petition 
therefor.— Weatherwaz  v.  Grays  Harbor  Coun- 
ty, 1058. 

«=3l4(l)  (Waah.)  Absence  of  bond  doea  not 
affect  jurisdiction  and  defects  therein  do  not 
invalidate  proceedings  after  district  establish- 
ed.— In  re  Drainage  Dist.  No.  10  of  King  (jotm- 
ty,  1050. 

<S=>I4(3)  (Wash.)  Court  will  not  review  coun- 
ty commissioners'  discretion  in  establishing 
drainage  district  in  absence  of  fraud  or  arbi- 
trary action.— In  re  Drainage  Dist.  No.  10  of 
King   County.  1050. 

4=3 1 S  (Wash.)  Description  of  consolidated  dis- 
trict need  not  follow  description  of  separate 
districts.— Thurston  County  v.  Clausen,  787. 

Consolidation  without  any  hearing  aa  to  plans 
of  separate  district  does  not  deprive  landown- 
ers of  day  in  court — Id. 

Districts  can  consolidate  only  for  economy  of 
maintenance.— Id. 

Districts  can  consolidate  to  secure  economy 
of  maintenance  at  any  stage  of  work. — Id. 
4ts»l9  (Wash.)  Excess  of  cost  over  estimate 
without  objection  by  landowners  does  not  in- 
vaHdate  bonds. — Thurston  County  v.  Clausen, 
787. 

^s>43  (Wash.)  Consolidated  Strict  may  pro- 
ceed without  readopting  plans  adopted  by  dis- 
tricts prior  to  consolidation. — Thurston  Cfoun^ 
V.  Clausen,  787. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Cyonstitational  Law,  «=>2S5-303. 

EASiaiENTS. 

I.   CRBATIOir,    BXISTEBfCB,    AHD    TERin- 
IfATION. 

^s>3$(l)  (Idaho)  Person  claiming  right  by 
prescription  must  show  extent  of  use  and  right 
claimed.— Last  Chance  Ditch  (To.  v.  Sawyer, 
654. 

EJECTMENT. 

m.   PLEADING    ARD   ETIDE>rCB. 

€=>84(2)  (Kaa.)  Admission  of  option  contract 
showing  equitable  interest  held  proper  nn4er 
pleadings.— Custer  v.  Royse,  995. 

rV.    TRIAI„     JUDGMENT,     ENPORCEMEHT 
or   JUDGXE.NT,    A.ND   KEVIEIV. 

<s>lll(IO)  (Kaa.)  Judgment  should  be  enter- 
ed m  verdict  for  plaintiff  as  returned,  or  ver- 


dict should  be  set  aside  and  new  trial  granted. 
—Custer  V.  Boyse,  995. 

ELECTION  OF  BlQiIEDIES. 

4S9|2  (Or.)  Attempted  rescission  of  party  who 
bad  lost  right  to  rescind  does  not  prevent  suit 
for  fraud.— Dean  v.  Cole,  952. 

ELBCnONS. 

TI.    NOMIHATIOirS    AlfD    PRIMART    BI.KC- 
TIONS. 

9=»I44  (Cal.)  Appointment  of  verification 
deputies  by  several  candidates  by  attaching 
signature  to  same  paper  held  sofllcient. — Wbed- 
er  V.  Hall,  23L 

Appointment  by  primary  election  oandidatea 
of  verification  deputies  was  not  required  to 
state  residence  of  candidatea.— Id. 

Primary  election  candidate's  signatore  by 
agent  to  appointment  of  verification  depntiea 
held  sufficient.— Id. 

Primary  election  nomination  paper  not  de- 
fective because  it  contained  namea  of  several 
candidates.— Id. 

Description  in  nomination  paper  of  office 
of  member  of  board  of  freeholders  to  prepare 
charter  for  county  held  sufficient.— Id. 

Direct  primary  election  nomination  paper 
containing  name  of  city,  town,  or  county  in 
which  it  was  circulated  in  caption  or  indorse- 
ment on  back  was  sufficient — Id. 

Nomination  paper  presumed  to  contain  name 
of  county,  city,  or  town  in  which  circulated. 
— ^Id. 

Primary  election  candidate's  attorney  in  fact, 
who  had  signed  appointment  of  verification 
deputies  as  such,  not  disqualified  from  adminis- 
tering oaths  to  TerificatioQ  deputies. — Id. 

Primary  election  law  requirement  aa  to  filing 
of  affidavit  by  candidates  inapplicable  to  spe<^ 
election  of  board  of  freeholders  to  propose 
charter  for  county.— Id. 

IX.  COCHT  OF  VOTES,  RRTURHS,  A.m 

^9259  (Wash.)  Canvassing  of  votea  a  minis- 
terial dutor— State  v.  Superior  Court  for  King 
County,  T97. 

EMINENT  DOMAIN. 

I.    NATURE,    BXTBirr.    AND    DBUBSATIOS 
OF  POIVER. 

«=>56  (Wash.)  Proposed  use  of  waters  by 
irrigation  district  held  greater  benefit  to  public 
than  use  by  city  for  powerparposes.— State  v. 
Superior  Court  for  Walla  Walla  County,  1. 

n.  COMPENSATION. 

(B)      Taldnv     or     Injuring     Piw»«rtT     as 
OromBd  for  Coaii^eiiBatloM. 

«=>i00(6)  (Utah)  Owner  of  private  rights, 
injured  by  change  or  discontinuance  of  Sigh- 
way,  is  entitied  to  damages. — ^Bamberger  Elec- 
tric B.  Co.  V.  Public  Utilities  (Tominissiott  of 
Utah.  314. 

«=>IOI  (2)  (Utah)  Owner  of  private  rights,  in- 
jured by  change  or  discontinuance  of  mghway, 
is  entitled  to  damages.— Bamberger  BSectric  R. 
Co.  V.  Public  Utilities  Commission  of  Utah, 
314. 

III.  PROCEEDINGS  TO  TAKE   PROPERTY 
AND   ASSESS    COMPENSATION. 

^=>l'67(4)  (Or.)  Condemnation  proceedings 
purely  statutory. — Staiford  v.  Multnomah  Coun- 
ty Drainage  Dist  No.  1,  IBS. 
e=>l78  (Wash.)  Intervener's  claims  for  aa- 
perior  rights  in  property  being  disallowed,  in- 
tervention will  be  dismissed  as  to  additional 
property  sought— State  v.  Superior  Court  for 
Walla  Walla  County,  L 

®=»I9I  (6)  (Or.)  Land  to  b«  condemned  must 
be  definitely  described. — Stafford  v.  Multnomah 
0>ttnty  Drainage  Dist  No.  1.  153. 
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<&=>I96  (Wash.)  If  daima  conflict,  first  be- 
ginning proceedings  has  presumption  of  supe- 
rior right.— State  v.  Superior  Court  for  Walla 
Walla  County,  1. 

«=»24€(2)  (Mont.)  Proceedings  to  condemn 
land  for  public  puii>ose  may  be  dismissed  after 
judgment  fixing  compensation. — School  Dist. 
No.  1.  Silver  Bow  County,  v.  Powers.  598. 
<8=9246(5)  (Colo.)  Irrigation  district  cannot 
abandon  and  avoid  payment  after  ditch  built 
and  maintained  for  seven  years.— Henry  h. 
Doherty  &  Co.  v.  Steele,  77. 
<S=>264  (Wa«h.)  Adjudication  as  to  public  use 
and  necessity  reviewable  only  by  certtorarl. — 
State  V.  Superior  Court  of  Skagit  County,  815. 
Application  for  certiorari  to  review  adjudi- 
cation of  use  and  necessity  held  to  disclose  er- 
ror.— Id. 

IT.  BHHXIDIIDS     OF    OVrKBtM     OV    FKOP- 
BRTT. 

Cs>274(5)  (Wuh.)  Lower  approprlator  enti- 
tled to  enjoin  upper  approprlator  taking  entire 
flow  without  proceeding  under  Eminent  Do- 
main Act.— Bllensburg  Ice  &  Cold  Storage  Co. 
V.  City  of  Ellensburg,  776. 
«=3275(l)  (Or.)  Illegal  aotiy  vpon  private 
land  under  color  of  eminent  domain  restrained 
without  regard  to  statutory  remedy.— Stafford 
V.  Multnomah  County  Drainage  iMst  No.  1,. 
168. 

^»280  (Or.)  Landowners  held  not  estopped  to 
enjoin  construction  of  levee  upon  land. — Staf- 
ford T.  Multnomah  (jounty  Dramage  Dist  No. 
1,  168. 

Landowners  not  estopped  to  object  to  con- 
struction of  levee  by  failure  to  file  exceptions 
to  report  of  eonunissioners.— Id. 

EQUAL  PBOl^ECTION  OF  THE  LAWS. 

See  Constitutional  Law,  9=>250. 

EQUITY. 

See  Cancellation  of  Instruments;  Creditors' 
Suit;  Discoveir;  Injunction;  Partition; 
Quieting  Title;  Reformation  of  Instruments, 
Specific  Performance;   Trusts. 

I.  JtraiSDICTION,    PHINCIPIiBS,    AND 
MAXIlia. 

<A)  Natare,    Qronnds,    Bnbjecta.    and     IBs- 
tent  of  Jarladiction  In  Oeneral. 

^=s>39(l)  (Cole.)  Will  retain  jurisdiction  and 
grant  complete  relief  whether  action  tx  delicto 
or  ex  contractu. — ^Henry  L.  Doherty  &  Co.  v. 
Steele,  77. 

II.  IiACHBS  AND   8TAI.B  DBMANDS. 

€=3-72(1)  (Okl.)  Acq:uie8cence  to  preclude 
cancellation  of  porchase  for  fraud  must  show 
election  to  retain  property  aftSr  discovery  of 
fraud.— Ham  v.  Smith.  fi42. 
4=984  (CaLApp.)  Doctrine  of  laches  not 
strictly  applied  between  near  relatives.— Rott- 
man  v.  Rottman,  46. 

«=>87(2)  (CaLApp.)  Action  brought  within 
period  of  limitations  not  barred  by  laches  un- 
less delay  has  injured  defendant.— Rottman  t. 
Rottman,  46. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

^»8(  I)  (Cal.App.)  Pladng  deed  In  escrow  not 
unconditional  delivery.— North  Confidence  liCn- 
ing  &  Development  Co.  v.  Morrice,  861. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Perpetuities;  Tenancy  in 
Common;  Wills. 


ESTOPPEL. 

U.  BY  DBBO. 

(A)  CreattOB  and    Operation   In   <3eneral. 

€=>22(2)  (Kan.)  Where  grantee  accepts  and 
records  a  deed  reserving  oil  and  gas  rights  and 
mortgages  the  land,  he  is  estopped  to  claim  the 
reservations  improperly  inserted. — Brown  t. 
Ulmer,  1007. 

(B)  Batate*  and  Rlarhta  Snbaeanently  Ae- 

qnired. 

^=47  (Cai.App.)  Decree  oi!  distribution  by 
probate  court  would  make  good  attempted 
transfer  of  title  by  devisee.—Buores  v.  Flores, 
64. 

III.  BCtVITABI^  BSTOPPBIj. 

(B)  Gronnda  of  Eatoppel. 

4=»72  (Wash.)  Assignee  of  conditional  sale 
contract  held  estopped  to  deny  dealer's  author- 
ity to  mortgage  automobile. — General  Motors 
Acceptance  Corporation  v.  Arthaud  Land  Co., 
194. 

€=»75  (N.M.)  Mere  possessor  may  not  convey 
better  title  than  he  has. — Bank  of  Commerce  of 
Taiban  v.  Duckworth,  68. 

EVIDENCE. 

See   Criminal   Law,    «=>304-661;    Discovery: 
Witnesses. 

For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  As»670- 

682;   Trial,  «=»49-106. 

I.  JUDICIAI.  NOTICB. 

d=>IO(2)  (Or.)  Judicial  notice  taken  of  loca- 
tion of  towns. — Southern  Pac.  Co.  v.  Erickson, 
042. 

9=>I0(5)  (Or.)  Judicial  notice  taken  of  loca- 
tion of  mountains. — Southern  Pac  Co.  v.  Erick- 
son, 042. 

«=3ll  (Cal.App.)  Judicial  notice  that  1021  is 
not  year  of  general  registration. — (Chester  t. 
HaU,  287. 

«=3i8  (Cal.)  Judicial  notice  taken  that  sec- 
ondhand furniture  has  a  readily  ascertainable 
market  value.— Stark  t.  Shemada,  214. 
«s»20(l)  (Cal.)  It  is  a  matter  of  common 
knowledge  that  drilling  rigs  are  moved  from 
place  to  place.— Midland  Oil  Fields  Co.  v.  Rnd- 
neck,  1074. 

€=>20(2)  (Or.)  Common  knowledge  that  rail- 
roads are  built  on  borrowed  mon^  secnred  by 
mortgages.- Southern  Pac.  Co.  v.  Erickson,  942. 

n.  PRBSDSIPTIONS. 

«=»65  (Kan.)  Parties  contracting  with  dis- 
tricts are  presumed  to  know  that  the  Legisla- 
ture may  provide  for  their  disorganization. — 
State  V.  School  Board  of  Tecumseh  Rural  High 
School  Dist.  No.  4,  742. 

®=966  (Cal.App.)  Surety  presumed  to  know 
facts.— Passow  &  Sons  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  645. 

^=375  (Colo.)  Inference  of  fact  against  party 
failing  to  produce  evidence  without  notice  to 
produce.— Henry  L.  Doherty  &  Co.  v.  Toung- 
blut,  85. 

«=»77 ( I )  (Kan.)  Where  party  can,  but  fails  to, 
produce  witnesses  presumably  favorable,  such 
unexplained  failure  justifies  inference  that 
the  testimony  would  be  against  him. — Federal 
Trust  Co.  V.  Allen,  747. 

€=»82  (CaLApp.)  Inventory  of  property  and 
decree  of  distribution  presumed  to  contain  all 
of  property  of  decedent  in  county.— Flores  T. 
Flores,  54. 

€=»82  (CaJ.App.)  In  absence  of  contrary  show- 
ing presumption  arises  that  notice  of  final  set- 
tlement was  given.— Benning  v.  Nevis,  866. 
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^=382  (Okl.)  Decree  of  distribution  will  be 
presumed  to  have  been  upon  sufficient  and  le- 
gal notice.— Teague  v.  iSmith,  439. 
«s»83(6)  (N.M.)  Clerk's  filing  bond  is  prima 
facie  proof  of  approval,  though  he  did  not  in- 
dorse it. — Baca  v.  Coury.  57. 
4=»87  (Colo.)  Inference  from  failure  to  pro- 
duce proofs  is  one  of  fact,  but  strongly  cor- 
roborates any  other  evidence. — Henry  L.  Do- 
herty  &  Co.  y.  Youngblut,  85. 

IV.  RBLBVANCY,  HATBRIALITY,  AND 
COIUPBTBNCY   IN   GBNERAI.. 

<A)  Facta  In  Isane  and  Relevant  to  laanea. 

'4=3113(11)  (Idaho).  Bental  value  of  pasture 
land  admissible  to  show  value  of  grass. — ^Han- 
son ▼.  SeaweU,  660. 

Tn.  ADMISSIONS. 

(D)  By  Asenta  or  Otiier  Rei>reaentatlTea. 

.«=>244(7)  (Cal.App.)  Employees'  declaration 
that  they  would  "attend  to  fire"  held  competent 
in  action  against  master  for  destruction  of 
.«rain.— Fabry  v.  San  Joaquin  Light  &  Power 
Corporation,  558. 

(B)  Proof  and  Bflect. 

•<8s»265(5)  (Cal.)  Admitted  fact  that  decedent 
left  estate  controls  as  against  evidence. — In  re 
Cover's  Estate,  688. 

IX.  HBARSAT. 

«=s>3l8(l)  (Cal.App.)  Judgment  held  not  in- 
admissible as  hearsay. — Hudson  r.  Ukiah  Wa- 
ter &  Improvement  Co.,  862. 
«=>3I8(8)  (Cal.App.)  Pleading  Jield  not  inad- 
missible as  hearsay.— Hudson  r.  Ukiah  Water 
&  Improvement  Co.,  802. 

.XI.  PAROL  OR  BXTRINSIC  BVIDBNCB  AB*- 
FBCTIN6  WRITINQS. 

'(A)  ContradlctluK.   VaryinKi  or  Adding  to 
Terms  of  Written  Inatrnment. 

<$sa384    (Ca|.App.)   Bule  that  parol   evidence 
cannot  contradict  legal  effect  of  writing  not  af- 
fected  by   statute.— Hamilton   v.   Consolidated 
Water  Co.  of  Pomona,  416. 
9=9419(11).  (Or.)  Only  consideration  of  writ- 
ten contract  subject  to  explanation  is  a  mone- 
tary one. — Coker  v.  ELichey,  945. 
'$=»4I9(I5)   (Or.)  Terms  of  written  instrument 
not  varied  under  guise  of  explaining  considera- 
tion.—Lioveland  V.  Warner,  622. 
9=3424  (Cal.App.)  Bule  as  to  parol  evidence 
inapplicable  to  action  between  one  party  and 
third  person.— Leak  v.  Colburn,  249. 
9=>424   (Kan.)   Purchaser's  liability  for  com- 
mission under  parol  agreement  not  affected  by 
failure  to  provide  therefor  in  written  agree- 
ment to  which  broker  was  not  a  party. — ^Beck- 
ett V.  MiUer,  539. 

(B)  luTalldatlns  IVrltten  luatrament. 

'9=>432  (Or.)  Terms  of  written  instrument  not 
varied  under  guise  of  showing  failure  of  con- 
sideration.—Loveland  V.  Warner,  622. 

(O)    Separate   or    Snbae^nent    Oral    Aacree- 
ment. 

^»44l  (8)  (Or.)  Oral  promises,  made  before 
execution  of  written  instrument,  not  consider- 
ed.—Southern  Pac.  Co.  V.  Brickson,  942. 
€=9441(11)  (Kan.)  Note  in  usual  form  can- 
not be  contradicted  by  evidence  of  an  oral 
agreement.— Hangen  v.  Pinkston,  675.  ' 

<&=>442(6)  (Wash.)  Written  conditional  sale 
contracts  presumed  to  contain  all  the  elements 
of  the  contracts  and  oral  agreements  not  prov- 
able.—White  V.  "r.  W.  Little  Co.,  186. 
«=»445(l)  (Okl.)  Bule  excluding  parol  evi- 
dence to  alter  or  vary  held  not  to  prohibit  es- 
tablishing by  parol  of  a  subseqaent  agreement 
—Dike  T.  MarUn.  1106. 


(D)   Conatrnctlon    or   Application    of   Lan- 
Knaare  of  Written    Inatrnment. 

<Ss>450(8)  (Kan.)  Ezclnding  explanatory  parol 
evidence  on  sale  contract  held  not  error. — ^Ea- 
ger V.  Hale,  629. 

€=9460(9)  (CaLApp.)  Parol  evidence  admissi- 
ble to  identify  plans  and  specifications  as  those 
mentioned  ia  building  contract. — ELancocfc  v. 
Clark,  1098. 

€=>461(l)  (Or.)  Averment  of  intent  of  one  or 
both  parties  cannot  contradict  plain  language 
of  contract. — Loveland  v.  Warner.  622. 
€=>462  (Okl.)  Parol  evidence  held  admissiUe 
to  show  purpose  of  giving  note. — Hartley  v. 
BUey,  920. 

Zn.  OPINION  BTIDBNCB. 

(A)   Conclnalona  and  Opinlona  of  'Wlt- 
neaaea  In  Ueneral. 

«B>47I(I7)  (CalJlpp.)  Question  whether  de- 
fendant could  have  done  anything  to  avoid  ac- 
cident caBs  for  condusion.— Sommer  t.  Martin, 
33 

<6=>492  (CalJ^pp.)  Boy  held  qualified  to  testify 
as  to  speed  of  automobile.-^Sonuner  v.  Martin, 
83. 

(B)  Snbfecta  of  Bxpert  Testlnaoay. 

9=»5I2  (Kan.)  Expert  testimony  as  to  proper 
care  in  the  examination  and  vaccination  of  hogs 
admissible.— Sissell  v.  Sihler  Serum  Co.,  988. 

(O)   Competency  of  Bxperta. 

4s>543(l)  (Cal.App.)  Insurance  adjusters 
competent  to  testify  to  value  of  property  de- 
stroyed by  fire.— Maris  v.  H.  Cnunmeyi  Inc. 
269. 

(F)  Bflect  of  Opinion  Brldenee. 
9=9570  (Cal.App.)  Court  need  not  accept  un- 
contradicted   condasion   of   expert   witness.- 
Layne  &  Bowler  Corporation  v.  Grogan,  252. 

XIV.  WBIOHT  AND   SUFFICIBNCT. 

9=>586(3,  4)  (Utah)  Testimony  that  witness' 
attention  was  diverted  and  he  did  not  hear 
signals  does  not  support  finding  they  were 
not  given.— Jensen  v.  Oregon  Short  Line  B 
Co.,  101. 

9=>5B7  (Okl.)  Circumstantial  evidence  to  sus- 
tain verdict  need  not  exclude  every  other  rea- 
sonable conclusion. — Midland  Valley  B.  Co.  v. 
Taylor,  U02. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  9=>544-655. 

II.   SBTTLBMBNT,   SIGNING,    AND    FILING. 

9=>31  (Nav.)  Must  be  settled  by  judge  or  by 
stipulation.— Bickey  v.  Douglas  Milling  A  Pow- 
er Co.,  504. 

Purported  bill  not  containing  evidence,  and 
not  certified,  held  insufiScient.— Id. 
9=>42  (Colo.)  Counsel's  approval  of  bill  of 
exceptions  without  objecting  to  delay  waives 
objection.— International  State  Badk  ▼.  Mc- 
Glashan,  480. 

EXECUTION. 

II. -PROPBRTT    StTBJBCT  TO   BXKCI7TIOR. 

9=>23  (Wash.)  Locator's  interest  in  unpatent- 
ed mining  claim  property  sold  under  execution 
as  personal  property. — Huffman  v.  EUen  Min- 
ing Co.,  197. 

9=>37  (Cal.App.)  Officer  must  pay  mortgagr 
lien  on  property  levied  uppn  to  make  the  levy 
good.— Passow  &  Sona  v.  U.  S.  Fidelity  &  Guar- 
anty Co.,  645. 

VII.  SALB. 
(O)  Redeaiptlon. 

<S=»293  (Colo.)  Only  "judgment  creditor"  of 
person  whose  land  is  sold  may  redeem.— Lea^ 
V.  Torbert,  33i. 
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€=9300  (Colo.)  Complaint  in  snit  to  redeem 
AeJ<J  to  negative  title  in  defendant's  debtor. — 
Ijeach  T.  Torbert,  334. 

Xn.  WRONGFUIi  EXBCVTIOir. 

«=9459  (Kan.)  Execntion  creditor  not  liable 
lor  sheriff's  levying  on  stranger's  property 
without  authorUy.— Custer  r.  Royse,  806. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 

n.  APPOINTIEBinT,    <4VAIiIFICATION,    AXD 
TBNURi:. 

^=30  (Utah)  District  courts  have  wide  dis- 
cretion in  conduct  of  estates.— In  re  Robi- 
son'B  Estate.  321. 

«=»I8  (Wyo.)  Administrator  held  not  disqual- 
ified because  be  is  clerk  of  district  court.— 
Bamforth  t.  Ihmsen,  34S. 
«=329(2)  (Wyo.)  In  administrator's  a<H4pn 
defendant,  a  stranger,  may  not  collaterally  at- 
tack plaintiff's  appointment.— Bamforth  v.  Ihm- 
sen,  345. 

«=>32(l)  (Cat.)  Widow  could  set  up  invalidity 
of  marriage  settlement  in  answer  to  petition  to 
revoke  letters  on  husband's  estate.— In  re  Clov- 
er's Estate,  583. 

limitations  and  laches  inapplicable  where 
wife  sets  up  fraud  in  marriage  settlement  as 
defense  to  petition  for  revocation  of  her  let- 
ters of  administration  on  husband's  estate. 
—Id. 

4=935(1)  (Utah)  Statutes  held  not  to  limit 
court's  duty  to  revoke  letters  for  faUure  to 
Include  property  in  inventory.— In  re  Bobi- 
son's  Estate,  321. 

«=»35(ie)  (Utah)  On  petition  to  revoke  let- 
ters, error  to  grant  nonsuit,  though  court  not 
impressed  with  testimony. — ^In  re  Koblson's  Es- 
tate, 321. 

IT.   COUbECTIOir    AND    MAirAOBMBlTT    OF 
ESTATE. 

<B)  Re«l  Property  and  Interests  Therein. 

4s»l29(3)  (Kaa.)  Administrator  of  deceased 
lunatic  may  sue  for  benefit  of  creditor  to  set 
oside  fraudulent  conveyances  of  lunatic's  lands 
to  guardian. — Horton  v.  Jones,  1001. 
4=3129(3)  (Wyo.)  Administrators  may  sue  to 
quiet  title  to  ditch  rights. — Bamforth  v.  Ihm- 
sen, 345. 

T.    AIjLO'WANCES    TO    SURTIVIN6    WIFE, 
HUSBAND,  OR  CHIL,DREN. 

4=>I73  (Colo.)  Widow's  allowance  Intended  as 
substitute  for  husband's  support.— In  re  Bub- 
ser's  Estate,  333. 

^=>i73  (Colo.)  Orphan's  allowance  is  pre- 
ferred claim,  not  distributive  share'.- In  re  Ma- 
dril's  Estate,  483. 

4=»I8I  (Colo.)  Law  of  state  governs  allowance 
to  resident  orphans  from  land  within  state.^ 
In  re  Madril's  Estate,  483. 
4=s3l88  (Colo.)  Widow  maintaining  herself  in 
another  state  not  entitled  to  widow's  allow- 
ance.—In  re  Bubser's  Estate,  333. 

In  determining  right  to  allowance,  widow's 
residence  is  not  that  of  her  husband.— Id. 

VII.  DISTRIBUTION   OF   ESTATE. 

^=3315(6)  (Okl.)  Decree  of  distribution  cannot 
be  attacked  collaterally.— Teague  v.  Smith,  43S>. 

Till.    SAI.ES    AND    CONVEYANCES    UNDER 
ORDER  OF  COURT. 

(C)    Sale. 

^s>365  (Wash.)  Administratrix's  sale  of  in- 
testate's land  to  herself  held  void  as  to  heir.— 
De  La  Pole  v.  Lindley,  12. 
«=s>380(4)  (Wash.)  Daughter  recovering  half- 
interest  in  land  sold  by  mother  as  administra- 
trix to  herself,  and  who  used  income  for  her- 
self and  daughter,  not  entitled  to  recover 
mesne  profits  on  mother's  death.— De  La  Pole 
T.  lindley,  12. 


X.  ACTIONS. 

4=»438(8)  (Wyo.)  Court  may  permit  heirs  to 
intervene  in  administrator's  action  where  he 
consents. — Bamforth  v.  Ihmsen,  345. 
4=s443(5)  (Cal.)  Complaint  for  breach  of  con- 
tract to  provide  by  will  for  services  rendered 
held   sufficient.- Ruble  v.   Richardson,  572. 

XI.  ACCOUNTING  AND   SETTLEMENT. 

<B)  Proeeedinsa  <or  Aeeoantlnar. 

4=3471  (Cal.App.)  Administrator  has  no  legal 
duty  to  ^ve  notice  of  final  settlement  other 
than  required  by  law.— Benning  v.  Nevis,  866. 

(E)    Stetlnar,    Settltnsr,    Openlitv>    and    Re- 
▼fevr. 

4=3513(11)  (CaLApp.)  CHaimant  suing  admin- 
istrator after  final  settlement  must  plead  and 
prove  extrinsic  fraud. — Benning  v.  Nevis,  866. 

Failure  of  administrator  to  give  creditor  of 
estate  special  notice  of  final  settlement  ac- 
cording to  agreement  is  not  "extrinsic  fraud." 
— ^Id. 

Claimant  knowing  of  death  of  administrator 
could  not  rely  on  personal  promises  made  by 
him  and  his  attorney  to  give  notice  of  final  set- 
tlement.— Id. 

Failure  of  administrator  to  include  claim  of 
party  in  final  account  held  not  extrinsic  fraud. 
—Id. 

EXPLOSIVES. 

4=>9  (Cal.)  Evidence  held  to  support  instruc- 
tion denying  recovery  if  sale  was  made  by  tiiird 
party.- Fidelity  &  Casualty  Co.  of  New  Tork 
V.  ParafBne  Paint  Co..  1076. 

Instruction  as  to  party  making  sale  held  not 
misleading  or  involved.— Id. 

Beld  dealer  did  not  represent  paint  as  not 
explosive.- Id. 

Instruction  held  not  to  exempt  as  seller  par- 
ty from  whom  decedent  bought. — ^Id. 

Instruction  on  contributory  negligence  not 
erroneous  because  based  on  finding  decedent 
conld  have  seen  warning. — Id. 

Instruction  held  not  to  confine  liability  to  ac- 
tual, seller.- Id. 

EXTRADITION. 

II.  INTERSTATE. 

4=>39  (Mont.)  Removal  of  alleged  fugitive  to 
another  state  not  permitted,  where  evidence 
shows  him  to  have  been  absent  from  other 
state  at  time  crime  charged  is  alleged  to  have 
been  committed.— Ex  parte  Mo,  ITS. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

I.   CITU.  lilABII^ITY. 

(A)  Aeta  Conatitntlnv  Falae  Imprisonment 
and  IiiabtlltT  Therefor. 

4=^7(3)  (Mont.)  Imprisonment  for  failure  to 
furnish  peace  bond  held  not  justified  by  pro- 
cess.—Folsom  V.  Fisco,  367. 

(B)  Actions. 
4=>25  (Mont.)  Evidence  of  other  proceedings 
under  which  plaintiff  was  imprisoned  held  prej- 
udicial error.— Folsom  v.  Fisco,  367. 

FALSE  FRE'TENSES. 

4=>4  (Kaa.)  Absurdity  of  representations 
charged  is  no  defense  if  complainant  was  de- 
ceived—State V.  Nash,  736. 
4='7(l)  (Kan.)  "Puffing,"  if  consisting  of  a 
false  representation  designedly  made  to  cheat, 
and  having  such  effect,  is  a  "false  pretense."— 
SUte  V.  Nash,  736. 

4=>7(3)   (Kan.)  Expression  of  opinion  is  not 
a  false  pretense. — State  v.  Nash,  736. 
4=37(4)    (Kan.)  Coupling  expressions  of  opin- 
ion with  false  pretenses  does  not  relieve  de- 
fendant—State v.  Nash,  736. 
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9=>9  (Kaa.)  One  to  whom  made  is  under  no 
obligabon  to  institute  Independent  investigation. 
—State  V.  Nasli,  736. 

®=»3I  (Ofcl.Cr^pp.)  Information  under  "bad 
clieclc"  statute  need  not  cliarge  defrauded  per- 
son relied  on  false  representations.— Bennett  t. 
State.  462. 

$=s>38  (Mont.)  No  variance  from  information 
aUeeing  obtaining  of  money  from  banlc  and 
evidence  of  passing;  of  credit  on  vrhich  money 
was  cliecked  out.— State  v.  Mason,  358. 

That   defendant   received   only   part   of   the 
money  charged  not  fatal  variance.— Id. 
^s»38  (Okl.Cr.App.)  In  prosecution  under  "bad 
check"  statute,  additional  elements  of  false  pre- 
tenses immafarrial.— Bennett  v.  State,  462. 
4=945  (Mont.)  Court  required   to   admit   evi- 
dence of  value  of  property  restored  by  defend- 
ant—State V.  Mason,  358. 
€=>5I   (Kan.)  Whether  an  assertion  of  value 
was  intended  as  a  statement  of  fact,  and  con- 
stitutes a  false  pretense,  is  a  jury  question. — 
State  V.  Nash,  736. 

€=»52  (Kan.)  Instructions  that  statute  deals 
only  with  transactions  such  as  to  deceive  an 
ordinarily  prudent  person  held  properly  refused. 
— SUte  V.  Nash,  736. 

$=>52  (Okl.Cr.App.)  Request  for  instruction 
held  properly  refused.— Bennett  v.  State,  462. 

Instruction  field  sufficient. — Id. 

FENCES. 

®=>28(l)   (Colo.)  No  malice  in  tearing  down 
fence  on  disputed  land.— Koch  v.  People,  332. 
e=»28(4)   (Colo.)  Refusal  to  direct  verdict  for 
accused  where  there  was  no  evidence  of  malice 
error.— Koch  v.  People,  332. 

FIRES. 

See  Railroads,  «=s>481-482. 

FIXTIJRES. 

4=94  (Cal.>  Intention  of  parties  criterion 
whether  property  permanently  attadied  to  land. 
— Oosliner  v.  Briones,  19. 
9=>9  (Cal.)  Drilling  rig  k«Z<I  not  fixtures  as 
between  contractor  and  homestead  entryman. — 
Midland  Oil  Fields  Co.  v.  Rudneck,  1074. 
4=927(1)  (Cal.)  Drilling  rig  held  not  fixtures 
as  between  contractor  and  owner  of  mining 
claim. — Midland  Oil  Fields  Co.  v.  Rudneck, 
1074. 

^=335(2)  (Cal.)  Licensee,  erecting  structures 
on  another's  land,  consent  iiresumed  that  struc- 
tures remain  property  of  licensee. — Gosliner  v. 
Briones,  19. 

4=935(3)  (Cal.)  Whether  buildings  perma- 
nently affixed  to  soil  question  of  fact. — Oosliner 
T.  Briones,  19. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=>666-672. 

FORGERY. 

4=942  (Ok'.Cr.App.)  Circumstances  relating 
to  purchase  of  goods  with  forged  instrument 
held  admissible  to  connect  defendant  with  the 
crime;  suit  of  clothes  similar  to  that  purchas- 
ed with  forged  check  held  admissible. — John- 
son T.  State,  311. 

FRAUD. 

See  Frauds,  Statute  of;    Frandolent  Convey- 


I.  DBCBSPTION   OONSTITDTIHO  VRAVU. 
AND  LIABILITY  THERBFOR. 

«=3|l(l)  (Ariz.)  Estimate  of  number  of  cat- 
tle held  not  actionable.— Sorrells  v.  Clifford, 
1013. 

^s>20  (Ajiz.)  Representations  to  part;^  in- 
vestigating not  actionable. — Sorrells  v.  (Tlilford, 
1013. 


9s>23  (Ariz.)  Representations  to  party  know- 
ing facts  not  actionable. — Sorrells  v.  Clifford, 
1013. 

4=923  (Or.)  Instruction  defining  "fiduciary  re- 
lation" held  correct.— Dean  v.  Cole,  952. 

n.  ACTIONS. 
(A)  Riarlits  of  Action  «a<  Defeaaea. 

4=931  (Or.)  Remedies  avaHaUe.— Dean  t.  Cole. 
952. 

FRAUDS,  STATUTE  OF. 

ni.  PKOHISBS    TO    ANSmDR   FOB    DBBT, 

DEFAOLT  OR   HISOARRIAGB 

OF  ANOTHER. 

^s»l8(3)  (Ariz.)  Aasnmption  of  debt  not  with- 
in statute.— Clack  t.  Rico  Exploration  Co., 
137. 

V.  AORBEMENT8  ROT  TO  BB  FBRFOBMED 
WITHIN   ONB   YEAR  OR  Dinft- 
«  INO  UFBTIBIB. 

4=>43  (Okl.)  Provisions  of  statnte  construed 
as  appl.ving  to  agreements  concerning  real  es- 
tate or  other  property. — Woodworth  v.  Frank- 
lin, 452. 

4=944(4)  (Okl.)  All  real  esUte  leasing  con- 
tracts for  more  than  one  year  must  be  written, 
and  hence  an  assignment  of  such  a  lease  must 
be  in  writing. — Woodworth  v.  Franklin,  452. 
4=951  (Okl.)  Oil  and  gas  lease  known  as  an 
"unless  lease"  held  to  be  a  lease  for  five  years, 
required  to  be  in  writing. — ^Woodworth  t. 
Franklin,  452. 

TI.  REAL  PROPERTY  AND  B9TATBS  AND 
INTERESTS   THERBIN. 

4=»63(2)  (Okl.)  Executory  contract  for  sale  ot 
five-year  oil  and  gas  lease  is  invalid  unless  in 
writing.— Woodworth  ▼.  Franklin,  452. 

TII.  SAXES  OF  GOODS. 
(A)  Oontnuita  'WttUai  Statwt*. 

^=>84  (Wash.)  Oral  agreement  to  furnish  ap- 
ple boxes  held  unenforceable  under  statnte  as  a 
contract  of  sale.— Wenatehee  Northern  Ware- 
bouse  &  Marketing  Co.  t.  jjeavenworth  State 
Bank,  1061. 

VIII.    REQUISITES  AND   SDFFICIBNCT   OF 
'WRITING. 

4=9|I6(5)  (Okl.)  Agent  of  owner  of  oil  and 
gas  lease  must  have  written  authority  to  sell  to 
third  person.- Woodworth  v.  Franklin,  4M. 

IX.  OPERATION  AND   EFFECT  OF 
STATUTE. 

4=>I29(3)  (Colo.)  Performance  of  agreement 
to  mortgage  does  not  validate  oral  agreement 
to  convey.— S.  J.  Thomas  Realty  0>.  t.  Guthrie, 
330. 

4s»l29(4)  (Okl.)  Taking  possession  after  own- 
er has  disapproved  contract  of  sale  of  oil  and 
gas  leases  made  by  unauthorised  agent  heUt  not 
to  take  contract  out  of  statnte. — woodworth  t. 
Franklin,  452. 

4=9 1 29  (4)  (Wash.)  Ijetter  offering  to  conrey 
home  to  daughter  for  support  heft  sufficient, 
she  having  taken  possession  and  done  all  tilings 
called  for. — Slavin  v.  Ackman,  816. 
4=9|29(ll)  (Okl.)  Parol  agreement  for  sale  of 
land  or  of  oil  and  gas  lease  enforced  where  pur- 
ctiaser  pays  price,  takes  possession,  and  makes 
improvements.— Woodworth  v.  Franklin,  452. 

FRAUDULENT  CONVEYANCES. 

I.  TRAHBFBRS   AND  TRAJISAOTION8 
INVALID. 

(D)  ladebtodacas,   iBsoI-voaay,  auid  latest 
of  Grantor. 

^=»57(3)  (Cal>pp.)  Insolvency  "contemplat- 
ed" by  making  transfer. — Benson  v.  Harrunan. 
266. 

4=957(5)  (Colo.)  Onveyanee  to  wife  leaving 
husband  solvent  as  part  of  scheme  to  convey 
all  lands  is  void.— Gwiliim  t.  Asher,  609. 
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9=958  <Cal.  App.)  CoDTeyance  fraadulont 
though  debtor  has  other  property. — ^Benson  ▼. 
Harnman,  256. 

4=>64(l)  iCalJkpp.)  Intent  immaterial  -where 
transfer  withont  consideration  ia  made.— Ben- 
son V.  Harriman,  256. 

(Hi)  Conalderatloa. 

9=>74(3)  (Cal.App,>  Voluntary  eonre^ance 
prima  facie  fraudulent.— Benson  y.  Harnman, 
266. 

4=^95(2)  (Colo.)  Assumption  of  mortgage  by 
grantee  is  not  anfllcieut  consideration.— -Gwil- 
Um  T.  Asher,  609. 

«;=)96(3)  (Colo.)  Agreement  by  daughters  to 
pay  premiums  on  insumnce  for  benefit  of  moth- 
er, held  not  consideration. — Gwillim  t.  Asber, 


(0)  ReaePTatlOBB  and  Triuta  tor  Omntor, 

9s9tlO(4)  (Ca).App.)  Transfer  in  considera- 
tion of  futnre  support  fr{iadulent. — Benson  t. 
Harriman,  256. 

(1)  Retention    of   Foaaeaaton    or   Apparent 

Title  br  Grantor. 

«a»l54(l)  (Colo.)  PlaiutifF  need  not  have  giy- 
en  credit  on  faith  of  defendant's  oMrnerahip  of 
property. — Owillim  v.  Asher,  600. 

III.  HBMBDIBia  OP  CRBDITORS  AHD  PCR> 
CHASBRS. 

<A)  Feraona  Batltled  to  Aaaert  InTalldltr. 

9=>2I5  (Ariz.)  Creditor  having  cause  of  ac- 
tion for  tort  ma^  attack  fraudulent  transfer 
injuriously  affecting  rights.- Valley  Bank  ▼. 
Malcolm,  207. 

^=s>2l6  (Cal.)  Unliquidated  debt  for  value  of 
services  sufficient  to  support  action  to  set  aside 
conveyance.— Benson  v.  Harriman,  255. 

(F)  Pleadlnc 

«S9259(2)  (Cal.)  Pleading  held  sufficient  to 
show  plaintiff  entitied  to  appeal  to  equity. — 
Benson  v.  Harriman,  255. 
«=s>263(4)  (Colo.)  (Complaint  held  to  allege 
grantees'  knowledge  of  fraud. — Owillim  v.  Ash- 
er, 609. 

■     (O)  Bvldence. 

«=9295(l)  (Cal.App.)  Finding  that  transfer 
of  bonds  was  fraadulent  sustained. — Benson  v. 
Harriman,  255. 

CAMINO. 

m.   ORIHIlTAIi  RBSFON8IBIUITT. 
(A)  OSenaea. 

«=»68('/^2)  (Ariz.)  Candy  is  not  "other  rep- 
resentative of  value"  witnin  statute.- Ex  parte 
Gray,  1029. 

GABNISHAIENT. 

II.  FBRSONS  AND  PROPBRTT  SVBJECT 
TO   GARinaHimNT. 

«E956  (WboIi.)  Proceeds  of  drafts  pledged  by 
drawer  not  subject  to  garnishment  in  action 
against  drawer.— Pioneer  Idimber  Co.  v.  Bank 
of  California,  774. 

III.  PROCKKOIIVGS   TO  FROCVRE. 

«s»89  (Wash.)  Original  attachment  bond  suffi- 
cient.—Faltzo  V.  ^tna  Casualty  &  Surety  C!o., 
1044. 

X.  I.IABIUTnD8  OR  BORDS  OR  VNDBR- 
TAKINGS. 

«=9244  (Wash.)  Attachment  surety  liable  for 
damages  from  garnishment.— Paltro  y.  .^tna 
Casualty  &,  Surety  Co.,  1014. 

GAS. 

9s>6  (Okl.)  Municipal  franchises  held  valid  and 
binding.— Okmulgee  Gas  Co.  v.  State,  44S. 
4s9l4(l)  (Okl.)  Facts  shown  held  not  to  war- 
rant faicrease  of  rate  pending  appeal  from  Com- 
mission.—Okmulgee  das  Co.  y.  State,  443. 


^:»I4(2)  (Okl.)  (Corporation  Coonmission  may 
increase  rate  allowed  by  city  gas  franchise  if 
confiscatory  or  unprofitable.--Okm'nlgee  QtJt  Oo. 
y.  State,  443. 

GIFTS. 

n.  OAVSA  MORTIS. 

«s>S8  (Nov.)  Bssentials  of  "gift  causa  mortis" 

8tated.---Goldswortby  v.  Johnson,  505. 

^s>54   (Nov.)   Written  statement  of  gift  held 

not    to    show   intended    sale.-~Qoldsworthy    v. 

Johnson,  606. 

®=962(6)    (Nov.)   Symbolical  delivery  sustains 

gift    causa    mortis.--GoId8wortiiy   v.    Johnson, 

506. 

«=»64(2)    (Nov.)    V^ritten  declaration   of  gift 

and  order  to  bank  to  deliver  bond  held  sufficient 

delivery. — Goldsworthy  v.  Johnson,  505. 

Death  before  actual  possession  under  symbol- 
ical delivery  does  not  defeat  gift— Id. 
•s>7l  (Nov.)  Law  does  not  look  with  disfavor 
on  gifts  cansa  mortis. — Ghildsworthy  ▼.  Johnson, 
605. 

4=>82(2)  (Nov.)  Evidence  held  to  show  gift 
was  in  contemplation  of  deatb.-MJoIdsworthy  v. 
Jotinson,  606. 

GOOD  IWUli. 

4396(1)  (Or.)  Agreement  not  to  engage  in 
business  is  transferase  with  business  and  good 
will.— Coker  y.  Bicbey,  946. 
^^7  (Or.)  Complaint  held  not  to  allege  as- 
signment of  interest  in  business  connected  with 
agreement  not  to  compete.— Coker  v.  Bicbey, 
945. 

HABEAS  CORPUS. 

I.  HATVBB  AND  OROVNDS  OF  RBMEDr. 

4s>3  (Cat.)  Where  petitioner  withdrew  re- 
quest for  Jury, trial  on  question  of  sai)ity,  its 
absence  no  reason  for  release.— Ez  parte 
Shackleford,   822. 

9s»27  (Cal.)  Does  not  Ue  unless  lack  of  ju- 
risdiction appears  on  face  of  record. — Ex  parte 
Stevenson,  216. 

II.  jrVRISDICTION,  PROCEEDINQS,  AND 
RELnCF. 

®=>44  (Okl.Cr.App.)  In  absence  of  extreme 
emergency,  original  application  not  entertained 
where  writ  has  not  been  refused  by  the  district 
court.— Ex  parte  Dockum,  134. 
9=>48.  (Cal.)  Writ  issued  for  inquiry  into  san- 
ity returnable  to  superior  court  of  county  of 
confinement.— Ex  parte  Shackleford,  822. 
®=>5I  (Cal.App.)  Parents  cannot  be  deprived 
of  custody  unless  parties  to  proceeding. — ^Ez 
parte  Kelley,  428. 

«=>55  (Okl.Cr.App.)  Application  to  which  no 
copy  of  commitment  is  attached  held  demurra- 
ble.—Ex  parte  Roberta,  653. 
4=>57  (Cal.)  Writ   issued   though  petition   is 
not  verified. — Ex  parte  Shackleford,  822. 
«=»85(l)   (Ictaho)  Evidence   held  to  show  fa- 
ther a  suitable  person' to  take  care  of  minor 
child.— McC!hesney  v.  Qeiger7  658. 
«=»85(t)    (Okl.(Sr.App.)    Petitioner,      charged 
with  murder,  held  entitied  to  bail. — ^Ex  parte 
Dodds,  653." 

«=385(2)  (Mont.)  Issuance  of  regular  warrant 
makes  prima  ftuAt  case  against  fugitive.— 
Ex  parte  Mo,  175. 

«=392(l)  (Cal.)  Appellate  court's  decision  af- 
firming judgment  of  lower  conrt  on  issue  of 
insanity  is  final. — Ex  parte  Stevenson,  216. 

(Question  of  defendant's  insanity  cannot  be 
raised  after  conviction  and  sentence.- Id. 
4=992(2)  (Mont.)  Whether  applicant  for  writ 
is  fugitive  is  question  of  fact  for  courts  of 
the  asylum  state.— Ex  parte  Mo,  176. 
4=>95  (MOAt.)  Legality  of  detention  of  per- 
son suspected  of  dangerous  contagious  disease 
may  be  inquired  into. — Ex  parte  Oaselli,  364. 
€s399(l)  (Cal.App.)  Parents  cannot  be  de- 
prived of  custody  unless  parties  to  proceeding 
and  shown  to  be  unfit  or  unable  to  perform  du- 
ties.- Ex  parte  Kelley,  423. 
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4=999(1)  (Idaho)  Father  entitled  to  custody 
of  minor  child. — MeChcsney  ▼.  Geiger,  658. 
9=»I03  (Moirt.)  Alleged  fngitive  not  tarned 
over  to  demanding  state  when  facta  show  that 
he  could  not  have  been  t;ailty  of  crime  charged. 
— Kx  parte  Mo,  175. 

®s>IIO  (Okl.Cr.App.)  Woman  charged  with 
murder  held  entitled  to  discharge  from  custody 
on  bail.— Ez  parte  Black,  937. 
«=>lli(l)  (Ariz.)  Discharge  refused  where 
complaint  states  offense  under  a  statute  other 
than  that  intended.— Ez  parte  Gray,  1029. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  9=>10S3-1071;    Crimi- 
nal Law,  «=>1166-1173. 

HEALTBL 

n.  REOm<ATIONS  AHD  OFFBNSB8. 

^3320  (Mont.)  Quarantine  regoIationB  and  de- 
tention of  persons  with  dangerous  contagious 
disea.ses  without  preliminary  hearing  author- 
ized under  police  power.— Hlx  parte  Caselli,  364. 
@=>2I  (Mont.)  Constitutional  provision  not  ap- 
plicable to  arrest  or  detention  of  persons  af- 
fected with  dangerous  contagious  disease. — Ez 
parte  Caselli,  364. 

^s>24  (Mont.)  Detention  of  woman  with  gonor- 
rhea held  justified  under  evidenco^— Ez  pai^ 
Caselli,  364. 

mOHWAYS. 

See  Bridges. 

I.  ESTABI.ISHHBIIT,  ALTEUIATION,  AND 
DISCOKTIHUANCB. 

(O  Alteration,    Vacation,   or  Abaatdon- 


€=>79(2,  3)  (Kan.)  Repealed  statute  for  vacat- 
ing road  remaining  unopened  for  seven  years 
held  not  to  effect  vacation  through  obstacle  to 
travel  constructed  only  three  years  before  re- 
peal.—Rule  V.  Thompson,  684. 
^=»79(5)  (Kan.)  That  travelers  avoided  sev- 
eral obstades  in  one  detour  held  not  an  aban- 
donmeut  of  any  part  of  established  road.— Rule 
v.  Thompson,  684. 

II.  HIGHWAY  DISTRICTS  Ain>  OFFICBRS. 

®=393  (Idaho)  That  road  reports  did  not  in 
^1  respects  comply  with  law  and  were  publiiA- 
ed  after  specified  date  held  not  to  require  of- 
ficer's removal. — Walton  v.  Channel,  661. 

Failure  of  commissioners  to  consider,  allow, 
or  reject  claims  before  their  payment  is  neg- 
lect w.arrantiug  removal  from  office. — Id. 
®=>95(2)  (Idaho)  Commissioners  cannot  con- 
sider and  allow  or  reject  bill  after  payment. — 
Walton  V.  Channel,  661. 

€=>95(3)  (Idaho)  Payment  of  bills  cannot  be 
legally  made  until  considered  and  allowed  at 
regular  meeting  of  commissioners. — ^Walton  t. 
Channel,  661. 

4=996(1)  (Idaho)  Commissioners  must  require 
additional  bonds  of  treasurer  when  funds  ex- 
ceed 80  per  cent,  of  the  amount  of  his  bonds 
already  filed.— Walton  v.  Channel,  661. 

III.  fJONSTRDCTION,   IMPROVBMENT,  AND 

REPAIR. 

4='I05(I)  (Kan.)  New  road  may  be  ordered 
on  site  of  old  before  latter  is  fully  paid  for. — 
State  V.  Hess,  6}>5. 

4=9l07(l)  (Kan.)  County  commissioners,  aft- 
er ordering  improvement,  but  before  contract- 
ing, may  order  road  built- of  different  material 
on  a  location  largely  identical. — State  v.  Hess, 
695. 

4=9 1 07(1)  (Kan.)  Abholnte  and  unconditional 
finding  of  public  utility  of  rood  by  county  com- 
ntiiisioners  necessary. — Herrmann  v.  Larkin, 
7«8. 

Finding  of  public  utility  upon  condition  not 
rendered  effective  by  subsequent  fulfillment  of 
the  condition  -without  further  action  by  com- 
missioners.- Id. 


IT.  TAXES,  ASSBSSMENTS,  AND  VTOtLX. 
ON  HIGHWAYS. 

4=9 1 34  (Kan.)  landowner  cannot  escape  pay- 
ment because  parties  preparing  petition  for  im- 
provement failed  to  describe  his  lands  and 
omitted  his  name  from  list  of  landownen. — 
Missouri  Pac.  R.  Co.  t.  Board  of  Com'rs  of 
Mitchell  County,  729. 

4=9(40  (Kan.)  In  assessing  railroad  right  of 
way  for  herd-snrfaced  road,  considering  bene- 
fits from  the  hanling  of  material  and  produce 
held  arbitrary  and  unjust — Misaoori  Pac.  R. 
Co.  T.  Board  of  (>>m'rs  of  Mitchell  County,  729. 
4=^148  (Kan.)  Property  owner's  right  of  ac- 
tion to  enjoin  special  assessment  is  limited  to 
30  days  after  the  order  of  which  he  complains ; 
property  owner  authorized  to  enjoin  speoal  as- 
sessment on  ground  that  it  is  arbitrary,  ca- 
pricious, and  discriminating. — Missouri  Pac.  R. 
Co.  V.  Board  of  Com'rs  of  Mitchell  (3onnty,  729. 

Taxpayer's  action  to  enjoin  assesament  for 
hard-surfaced  road  ;nay  be  brought  with^  90 
days  from  final  assessment  order.— Id. 

The  30  days  within  which  to  sue  to  enjoin 
an  assessment  runs  from  date  the  taxpayers' 
objections  are  overruled. — Id. 

Evidence  held  to  support  finding  that  assess- 
ment of  railroad  property  for  a  hard-surfaced 
road  was  discriminatory  and  unjust.— Id. 

T.  RBOVI^ATION  AND  CSB  FOR  TRAVBI,. 
(O)  Injuries  from  Defects  or  Obstrnetlons. 

4=9l9l  (Wash.)  CouLty  held  liable  for  faHnre 
to  maintain  highway  in  reasouably  safe  cona- 
tion for  ordinary  travel.— McClimg  v.  King 
County,  1064. 

4=9 192  (Wash.)  Duty  to  "maintain"  highway 
held  to  require  it  to  cure  defects  in  original 
construction. — Medung  v.  King  County,  1064. 
4=>2II  (Wash.)  Evidence  held  to  prove  notice 
of  defect  in  highway.— McClong  t.  King  Coan- 
(y,  1064. 

HOMESTEAD. 

See  Homestead. 

I.  NATITRB,    ACamSmON,    AND    EXTENT. 
<B)  Persona  Bntttlcd. 

4=>2I  (Utah)  Deserted  wife  is  the  head  of  the 
family.— Thompson  v.  Reynolds,  616. 

.      II.  TRANSFER  OR  INCITMBRANCB. 

4=31 15(2)  (Utah)  Husband's  mortgage  is  val- 
id against  his  interest  only. — Thompson  y.  Rey- 
nolds, 516.' 

4=9ll5(3)  (Utah)  Deserted  wife  can  retain 
possession  against  claijnant  under  husband's 
mortgage.— Thompson  v.  Reynolds,  516. 

Wife  in  possession  held  to  have  been  de- 
serted by  husband.— Id. 

HOMICTOB. 

V.  BXOIISABI<B    OR    JUSTIFIABUB    HOMI- 
CIDE. 

4=3|  13  (Kan.)  Defendant,  provoking  deceased, 
cannot  invoke  self-defense,  unless  he  withdraws 
from  the  combat.— State  v.  Ball,  701. 

TU.  BVIDBNCB. 

(B>  Admlnalbllltr   In   General. 

4=»I69(6)  (Cal.App.)  Where  brass  knuckles 
were  found  on  defendant,  evidence  that  he  a 
number  of  years  before  bad  owned  brass 
knuckles  not  error.— People  v.  Bowers,  548. 
4=9l74(6)  (Cal.App.)  Evidence  of  finding 
cartridges  in  defendant's  auto  shortly  after 
murder  properly  admitted. — People  v.  Bowers, 
548. 

(B)  'Welarht   and   BnfllaleneT. 

4=9234(5)  (Cal.App.)  Where  defendant  was 
coparticipant  in  crime,  that  evidence  of  con- 
spiracy was  wanting  immaterial.— Pe«pl«  r. 
Bowers,  648. 
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«s»250  (Cal^pp.)  Testimony  of  eyewitneaB 
held  to  support  verdict  of  murder.— People  t. 
Elder.  29. 

«3>253(l)   (Cal.App.)  Evidence   justified   con- 
viction for  murder.— People  v.  Bowem,  548. 
«s>253(  I )   (Wash.)  Evidence  h«ld  sufficient  to 
warrant   conviction   of  first   degree   murder.— 
State  V.  Goodwin,  76». 

«=>2S5(3)  (Okl.Cr.App.)  Evidence  AeU  to  sus- 
tain conviction  of  manslaughter  in  first  degree, 
-pdum  V.  State,  1118. 

VIII.  TRIAL. 

(O  Inatmett*!!*. 

^»294(l)   (Cal.App.)  Instruction  on  Irresisti- 

He  impulse  as  defense  held  justified.— People 

y.  Elder,  29. 

HUSBAND  AND  WIFE. 

See  Divorce;    Marriage. 

n.   HARBIAGEJ  SBTTliBBIBllTS. 

Os»30  (Cat.)  Marriage  settlement  agreement 
held  to  nave  been  procured  by  presumptive  un- 
due influence.— In  re  Cover's  Estate,  583.  * 

Husband's  reputation  as  a  man  of  wealth 
did  not  impute  to  wife  knowledge  of  the  value 
and  character  of  his  estate  so  as  to  excuse 
husband's  failure  to  make  disclosure  thereof  in 
making  marriage  settlement  agreement. — Id. 
4a>30  (Cal.App.)  Husband  cannot  by  undue 
Inflnence  induce  wife  to  part  with  property 
rights  for  nominal  consideration.— Rottman  v. 
Bottman,  46. 

Postnuptial  agreement  whereby  wife  re- 
leased husband  from  obligation  to  support  wife 
without  providing  for  separation  held  void. 
-Id. 

«=s>33  (Cal.)  Wife's  acceptance  of  benefits  un- 
der marriage  settlement  without  knowledge 
that  she  had  waived  expectancy  in  husband's 
estate  ^d  not  estop  her  from  denying  validity 
for  undue  influence.- In  re  Cover's  Estate,  583. 

Wife  could  attack  validity  of  marriage  settle- 
ment releasing  her  expectancy  on  husband's 
death  intestate,  though  husband's  estate  was 
bis  separate  property,  practically  all  of  which 
be  had  conveyed  to  his  son. — Id. 

On  petition  to  revoke  wife's  letters  of  ad- 
ministration on  husband's  estate,  her  answer 
attacking  validity  of  marriage  settlement  held 
to  tender  what  she  received  under  settlement. 
—Id. 

«=>34  (Cal.App.)  Evidence  held  to  sustain 
finding  that  wife  in  making  postnuptial  con- 
tracts was  ignorant  <d  nspective  rights  of 
herself  and  husband. — Bottman  v.  Bottman,  46. 

Finding  that  husband  procured  postnuptial 
contracts  to  effect  release  from  obligation  to 
support  wife  and  children  sustained.- Id. 

ni.      CONTBYANCES,      COHTTRAOTS,      AlTD 

OTHBR   TRANSACTIONS    BETWBBH 

HTTSBAND   AND    -WIFE. 

4s>36  (Cal.)  Husband  who  benefits  by  trans- 
action with  wife  must  prove  the  transaction 
was  fair,  just  and  fully  understood  1^  the  wife. 
—In  re  Cover's  Estate,  688. 

Husband  dealing  with  wife  moat  act  in  good 
faith  and  make  full  disclosure  of  what  wife 
should  know  to  protect  her  interests.— tid. 

VII.  OOHMinnTY  PROPBRTY. 

4=>249  (Ariz.)  Money  from  business  purchas- 
ed during  coverture  is  common  property. — Ma- 
Uch  V.  Ualich,  1020. 

<s>249  (N.M.)  Partners'  real  estate  held  com- 
munity property. — Adams  v.  Blumensbine,  €6. 
^9254  (Aliz.)  Property  purchased  on  credit 
belongs  to  community  ui^ess  acquired  on  pledge 
or  mortgage  of  separate  property.— Mafich  r. 
Malich,  lOaO. 

Property  acquired  in  ezdiange  for  husband's 
personal  obligation  is  prima  facie  common.— Id. 
^»262(l)  (Ariz.)  No  presumption  titat  pro- 
ceeds of  property  owned  at  marriage  went  into 


property   acquired   thereafter.— Malich  v.  Ma- 
Proper^  acquired  during  coverture  presum- 
ed  common    unless  purchased   with   separate 
funds.— M. 

€=>262(l)  (Wash.)  Land  acquired  during  mar- 
riage assumed  to  nave  been  community  prop- 
erty.—De  La  Pole  V.  Broughton,  16. 
iS=3266  (Nev.)  Words  "allow"  and  "appropri- 
ate to  her  own  use"  need  no  construction. — 
Goldsworthy  v.  Johnson,  506. 

Bvidenoe  held  to  show  wife  appropriated 
earnings  to  her  own  use.— Id. 

Husband  allows  wife  to  appropriate  earn- 
ings by  not  exercising  control  over  them.— Id. 

viii.  sbparation  and  sbparatb  hain- 
tbnance:. 

4=9300  (Wash.)  Superior  court  has  Jurisdiction 
to  grant  temporary  alimony  after  perfection  of 
appeal.— State  y.  Superior  Court  of  Washing- 
ton, 177. 

ILLEGrrmATE  CHILDREN. 

See  Bastards. 

IMPROVEMENTS. 

See  Municipal  Corporations,  «=s>438-638. 

INDIANS. 

«S9I5(I)  (Okl.)  AUotmenta  of  one  tliirty- 
second  Indians  bv  blood  are  unrestricted  and 
subject  to  state  laws.— Teague  v.  Smitii,  439. 
«=>I5(2>  (Okl.)  D.eed  to  Indian  Orphans' 
Home  held  not  void  as  in  violation  of  certain 
federal  statutes.- Murrow  Indian  Orphans' 
Home  V.  Featherstone,  1110. 
(3=s>l6(IO)  (OM.)  Action  for  rental  value 
based  on  share  of  crop  not  maintainable  where 
lease  of  restricted  lands  void. — Oole  v.  Bunch, 
119. 

<3=>I8  (Okl.)  Lands  from  which  restrictiens 
have  been  removed  descend  under  state  laws. 
—Teague  v.  Smith,  430. 

Nonresident  heirs  of  Creek  allottee  dying 
since  admission  of  Oklahoma  may  inherit  under 
state  laws. — Id. 

INDICTMENT   AND    INFORMATION. 

IV.  rrLINQ  AND  FORMAX  RBCtVISITBS  Or 
INFORMATION   OR   COMPLAINT. 

<S=»4I(6)  (Okl.Cr.App.)  Examining  trial  nec- 
essary before  proceeding  by  information  aft- 
er sustaining  demurrer  to  indictment. — Ander- 
son V.  State.  132. 

«=94S  (Okl.Cr.ABp.)  Case  may  be  proceeded 
with  by  information  after  sustaining  demurrer 
to  indictment— Anderson  v.  State,  182. 

V.  RBdtriSITBS  AND   SCFFICIBNCY  OF 
ACCUSATION. 

<8='82  (Okl.Cr.App.)  Where   two  persons  are 
charged  by  the  same  information,  an  allega- 
tion that  they  were  acting  together  is  nnnec- 
essary.— Conkright  v.  State,  1113. 
«=9llO(3)      (Cai.App.)      Indictment    pleading 
words   of   statute   but  not   specifying   circum- 
stances indicating  what  was  intended  held  in- 
sufflcient.— People  v.  Wieler,  410. 
<S=>I22(I)    (Okl.Cr.App.)   Fact  of  preliminary 
examination  or  waiver  authorizes  filing  of  in- 
formation.—Uttle  V.  State,  805. 
«=3l22(l)  (Okl.Cr.App.)  In  felony  cases  infor- 
mation must  conform  to  evidence  at  preliminary 
hearing,  or,  if  that  is  waived,  then  with  the  pre- 
liminary complaint— Johnson  v.  State,  311. 

VI.    JOINDBR     OF    FARTIBB,     OFFBNSB8, 

AND   COUNTS,   DUPLICITY,  AND 

BLBCTION. 

«s>l2S(3)  (Idalio)  Information  charging  trans- 
portation and  possession  of  liquors  Mid  duplic- 
itous.— State  v.  Cooper,  204. 
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4=>I25(4)  (Or.)  Acts  entering  into  continn- 
008  tranaaction  may  be  charged  together.— 
State  T.  Laundy,  95S. 

Indictment  charging  syndicalism  by  organiz- 
ing, joining,  and  meeting  with  society  is  not  do- 
plicitous.— Id. 

«=»I25(I9)  (Or.)  Several  means  of  oommit- 
ting  offense  may  be  charged  together  if  not 
repugnant.— State  t.  Laundy,  958. 
^=>I25(20)  (Or.)  Statuto^  oftense  may  be 
charged  to  have  been  committed  in  all  ways  in 
statute  nnlesa  repugnant. — State  v.  Laundy,  958. 
4=9 1 29(1)  (OaJ.App.)  One  information  may 
cliarge  kidnapping  and  robbery  from  the  per- 
son kidnapped.— People  v.  Morales,  1088. 
4=^130  (Or.)  Several  counts  cannot  be  join- 
ed in  one  indictment.— State  v.  Laundy,  968. 

Vn.  MOTIOM  TO  ftDASH  OR  DISMISS,  AHD 
DKHVRRBR. 

«=9l40(2)  (Okl.Cr.App.)  Where  no  transcript 
of  preliminary  examination  ia  taken,  defend- 
ant haa  burden  of  showing  that  amended  infor- 
mation charges  different  offense  from  that 
shown  bv  evidence.— Little  v.  State,  3(^. 

Defendant  lield  not  to  have  shown  informa- 
tion charged  different  offense  from  that  shown 
at  ezamiaation.— Id. 

nil.  AHBirDHEITT. 

«s>l6l(l)  (Okl.Cr.Apjt.)  Trial  court  takes  Ju- 
dicial notice  whether  informatioa  conforms  to 
facts  disclosed  at  preliminary  hearing,  and 
amendment  may  be  allowed.- Little  y.  State, 
30& 

«s>l6r(l)  (Okl.Cr.App.)  Defendant  not  preju- 
diced b^  amendment  making  information  con- 
form with  evidence  at  preliminary  examination 
or   preliminary   complaint.— Johnson  v.   State, 

«==>I6I(5)  (Okl.Cr.App.)  Amendment  to  felony 
information   charging   oiiense  not   covered   by 

Ereliminary  examination  or  waiver  is  error. — 
ittle  V.  State,  »05. 

INFANTS. 

See  Parent  and  CbM. 

II.   CUSTODY  AND  PROTECTIOIt. 

<8s>l2y2  [New.  vol.  17  Key-No.  Series] 

(Mont.)  Commissioners  must  devote  one- 
half  of  poor  fund  to  payment  of  mothers' 
pen.sions  exdnsively. — State  v.  District  Court 
of  Second  Judicial  Dist.  in  and  for  Silver  Bow 
County,  600. 

INJUNCTION. 

I.  NATURB    AND    GROUNDS    IN    OBNRRAiL. 
(B)   Gronnda   of   Relief. 

9=9 1 2  (Okl.)  Court  will  not  enjoin  act  already 
done.— Teter  v.  Board  of  Education  of  City  of 
Drumright,  129. 

INSANE  PERSONS. 

II.   INQUISITIONS. 

^=»I2  (CalApp.)  Affidavit    of    insanity    held 

sufficient  to  warrant  investigation.— Ex   parte 

Scott,  668. 

<S=>I8  (Gal.)  Verdict  of  less  than  all  jurors 

may  be  authorized  on  question  of  sanity. — Ez 

parte  Sbackleford,  822. 

^s>l9  (Cal.)  Court  does  not  lose  jurisdiction 

in  failing  to  proceed  to  trial  within  10  days. — 

Ex  parte  Scott,  571. 

9=>I9  (Cal.)  Jury  trial  of  sanity  question  may 

be   after    10   days   mentioned  in   statute.— Ex 

parte    Shackleford,    822. 

€=»I9  (Cal.App.)   Statutory    requirement    that 

alleged  insane  person  be  tried  by  jury  wittiin 

10  days  of  demand  directory.— Ex  parte  Scott, 

568. 

$=>24  (Cat.)  Failure  of  three-fourths  of  jury 

to  agree  to  insanity  does  not  oust  court  of 

jurisdiction.— Ex  parte  Scott,  571. 


4=924  (C>l.App.>  Conrt  may  require  aiMrther 

trial  within  a  reasonable  time,  where  less  than 

tlree-fonrths  of  jury  find  insanity.— EiX  parte 

Scott.  568. 

$a»28  (Cal.App.)  Adjndication  of  insanity  hM 

condusive  as  to  facts  stated.— Xlz  parte  Soott, 

668. 

in.  GUARDIANSHIP. 

^s>32  (Kas.)  Power  to  appoint  ^ardian  of 
incompetent  person  belongs  exclusively  to  the 
state  where  such  person  has  a  permanent  ren- 
dence.— Federal  Trust  Co.  v.  Allen,  747. 

IT.  CUSTODY  AHD   SDFPORT. 

«s>47  (Kan.)  Act  making  relatiTes  liable  for 
maintenance  h^d  not  to  conflict  with  the  fed- 
eral Constitution. — State  v.  Bateman.  682. 
<S=»53  (Kan.)  Held  that  state  could  maintain 
action  against  father  for  maintenance  of  son 
after  the  son  became  21  years  old.— State  v. 
Bateman,  682. 

Statute  making  relatives  liable  for  mainte- 
nance is  an  innovation  of  the  common-law  lia- 
bffity.— Id. 

INSOLVENCY. 

See    Assigtaments    for    Benefit    of    Creditors; 
Bankruptcy. 

INSTRUCTIONS. 

See   Criminal   Law,    «5>759-830;    Trial,   «s> 
191-296. 

INSURANCE. 

▼.  TBB  CONTRACT  IN  GENBRAIo 
(A)  Nature,  Reqnisltes,  and  Talldlty. 

4=»  134(2)  (Okl.)  Insurer  cannot  rely  on  false 
representations  or  warranties,  unless  a  copy  of 
application  is  attached  to  the  policf.— American 
Nat  Ins.  Co.  v.  Robinson,  2G9. 
$=3|4I(I)  (Colo.)  General  a^ent  soliciting  in- 
surance does  not  lose  authority  to  waive  pro- 
visions.— Capital  Live  Stock  Ins.  C!o.  r.  Ctimp- 
io^  604. 

Knowledge  of  general  agenta  is  that  of  in- 
surer notwithstanding  any  excess  of  authority. 
— Id. 

€=>i4l(2)  (Colo.)  Requirement  of  payment 
before  policy  takes  effect  may  be  waived. — 
Coital  Live  Stock  Ins.  Co.  v.  Campion,  004. 

deneral  agent  may  waive  provision  of  policy. 
— Id. 

Requirement  of  prepayment  of  premium  k«M 
waived.— Id. 

XI.  BSTOPPBI,.      'WAIVRR,      OR      AGRRE- 

MRNTS  AFFi3CTINO  RIGHT  TO  AVOID 

OR  FORFIQIT  POIjIOY. 

9=3389(5)  (Colo.)  (Company  held  estopped  to 
rely  on  provision  against  liability  for  cows  be- 
coming bred. — Capital  live  Stock  Ins.  Co.  v. 
Campion,  604. 

XII.  RISKS   AND  CAUSES   OF  LOSS. 
(B)  Insaranoc   of  Propertr  and   TiUea. 

9=»42S  (Wash.)  "Theft"  not  dependent  on 
time  of  wrongdoer's  possession  or  extent  of 
use.^ — Price  v.  Boyal  Ins.  Co.,  limited,  of  liver- 
pool,  803. 

XIII.    EXTENT    OF    LOSS    AND    IiIABIUTY 
OF  INSURBR. 

(D)  Iilfe   lamaraaee. 

®=>5I5  (Kan.)  Insurer's  acceptance  of  premi- 
um did  not  preclude  it  from  denying  liabibty  for 
more  than  cash -surrender  value  under  provi- 
sion as  to  military  service. — Lofstead  v.  Bank 
Sav.  Life  Ins.  Co.,  630. 

XVII.  PAYMENT  OR  DISCHARGE,  CONTRI- 
BUTION,  AND    SUBROGATION. 

«=3606(l)  (CaiJVpp.)  Proofs  of  loss  held  ad- 
missible in  action  by  insurer  for  destruction  of 
property  by  fire.— Maria  t.  H.  Grummey,  Ine, 
259. 
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XVm.   ACTIONS   ON  FOLlCIBB. 

4=>668(I0)  (Wash.)  Whether  automobile  cov- 
ered by  theft  policy  had  been  stolen '  h«td  for 
jary.— Priee  t.  Royal  Ins.  Oo.,  limited,  of 
Lirerpool,  803. 

^»668(I2)  (Kan.)  Evidence  held  to  require 
court  to  direct  verdict  for  insurer  on  ground 
that  insured  committed  suicide. — Deweese  v. 
Sovereign  Camp,  W.  O.  W.,  623. 

XX.  MVTVJJU  BBNBFIT  INStJRANCB. 
<B)  Tke  Contvmot  In  Cteneral. 

•a>723(6)  (Mont.)  Falsity  of  statements  in 
application  warranted  to  be  true  precluded  re- 
covery on  beneficiary  certificate. — Beckman  v. 
National  Council  of  Knighta  and  Ladies  of  Se- 
cwity,  487. 

(B)  Bemeflclmrles  sad  Beneflta. 

«3>793  (Colo.)  Receipt  of  premiums  by  so- 
ciety with  knowledge  of  disappearance  of  mem- 
ber and  the  divorce  and  remarriage  of  his  bene- 
ficiary, his  wife,  prevents  disputing  her  right  of 
recovery. — Security  Ben.  Ass'n  y.  Verdery, 
865. 

INSURRECTION  AND  SEDITION. 

«=>2  (CsI.App.)  Syndicalism  statute  not  in- 
valid.—People  v.  Wieler,  410. 

Indictment  for  criminal  syndicalism  held 
good.— Id. 

Where  defendant  stood  in  position  of  one  in- 
dorsing principles  of  I.  W.  W.,  evidence  of 
principles  properly  received.— Id. 

Requested  instruction  that  conspirator  not 
responsible  for  acts  carrying  out  conspiracy 
properly  refused.— Id. 

lUfusal  of  instruction  on  rights  of  labor  un- 
ions not  error. — Id. 

Refusal  of  instruction  on  right  to  sympathize 
with  Bolsheviks  not  error.— Id. 
^92  (Or.)  ^rn^caliem  Act  does  not  interfere 
with  personal  liberty. — State  v.  Lanndy,  958. 

Syndicalism  Act  is  not  class  legislaaon.— Id. 

Syndicalism  Act  does  not  violate  constitu- 
tional provisions  oonoeming  treason;  "crim- 
inal syndicalism."— Id. 

Syndicalism  Act  does  not  violate  eonstita- 
tional  freedom  of  speech. — ^Id. 

Syndicalism  Act  does  not  violate  ri|^t  to 
assemble  peaceably. — Id. 

Indictment  charging;  syndicalism  by  becom- 
ing member  of  organization  held  sufficient. — ^Id. 

Act  making  it  felony  to  "become"  a  m«mber 
is  not  violated  by  being  a  member.— Id. 

Idteratare  distributed  by  organization's 
agents  elsewhere  is  admissible  to  show  its 
character.— Id. 

Literature  distributed  before  Syndicalism 
Act  is  admissible  to  show  cliaracter  of  organ- 
ization.—Id. 

Organization  need  not  teach  prohibited  doc- 
trines within  county  to  make  joining  It  a 
crime. — Id. 

Knowledge  or  intent  unnecessary  to  establish 
syndicalism  by  joining  organization. — Id. 

Instruction  defining  'voluntary  assembly" 
hM  sufficient— Id. 

Instruction  as  to  knowledge  of  character  of 
organization  held  snfficient.--Id. 

INTEREST. 

See  Usury. 

INTOXICATING  LIQUORS. 

VIU.   CRIHnrAIi  PR08E1CVTIQN8. 

^s>2l6  (Wash.)  Complaint  not  charging  nature 
of  liquor,  or  that  it  was  capable  of  being  used 
as  a  beverage,  insufficient. — State  v.  Catalino, 
1T9. 

IX.  SBARCRXia,   SBIZITRBS,  AND  KOR- 
FBITCRKB. 

^9250  (Okl.)  Confiscation  of  property  with- 
out notice  to  owner  or  waiver  thereof  is  in  vio- 


lation of  constitutional  right.— Spry  t.  Free- 
man, 1104. 

«=»257  (Okl.)  Petition  against  sheriff  and 
county  commissioners  for  unlawfully  depriving 
plaintiff  of  his  automobile  held  to  state  cause 
of  action.— Spry  v.  Freeman,  1104. 

IRRIGATION. 

See  Waters  and  Water  Courses,  4=9217-267. 

JOINT  ADVENTURES. 

«=sl  (Okl.)  Contract  sufficiently  supported  by 
consideration  of  matual  promises.— Dike  v. 
Martin,  1106. 

If  one  refuses  to  perform  his  obligations  his 
associates  may  terminate  the  relation  and  car- 
ry out  the  enterprise.- Id. 
<S=94(I)  (Okl.)  Relation  between  parties  Is 
fiduciary,  and  requires  utmost  good  faith.— 
Dike  V.  Martin,  1106. 

Money  advanced  by  one  held  a  loan  to  the 
joint  adventure. — Id. 

One  obtaining  title  to  the  property  by  fraud 
cannot  retain  it  against  his  coadventurers.— Id. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace. 

JUDGMENT. 

See  Execution. 

For  jndgmenta  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  top- 
ics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

IT.  BT  DBrACLT. 
(A)   Reaolsltea  and  Valtdltr. 

€=9l06(l)  (Wyo.)  Party  not  in  default  unless 
some  statute,  order,  rule,  or  stipulation  violat- 
ed.—McOinnis  V.  Beatty,  340. 
4=9l07  (Idaho)  Pendency  of  motion  affecting 
adverse  party's  right  to  proceed  prevents  de- 
fault—Robinson V.  Earl  Fruit  Co.  of  the 
Northwest,  684. 

4=9|08  (Idaho)  Pendency  of  a  motion  does 
not  prevent  default  if  its  determination  would 
not  affect  adverse  party's  right. — Robinson  v. 
Earl  Fruit  Co.  of  the  Northwest,  684. 

(B)  Opentnv  or  Scttlnv  Aside  Defnvlt. 

$=9l45(2)  (WyOb)  Meritorious  defense  need  not 
be  shown  on  motion  at  the  same  term  by  one 
not  in  default. — ^McOinnis  v.  Beatty,  340. 
<S=>I53(I)  (Cal.App.)  Cnerk's  entry  of  de- 
fault fixes  beginning  of  six  months  within 
which  application  may  be  made  to  set  aside. — 
McLain  V.  Llewellyn  Iron  Works,  869. 
«=3l53(2)  (Idaho)  Statute  providing  for  re- 
lief from  default  held  inapplicable  \riiere  con- 
tention is  that  there  was  no  service. — ^Armitage 
V.  Horseshoe  Bend  Co.,  1073. 

Void  judgment  yacated  wittiin  six  months  on 
motion  wliere  invalidity  does  not  appear  upon 
face  of  judgment  roll. — ^Id. 

TI.  ON  TRIAL  OF   ISSI7BS. 

(A)  Rendition,    Form,    and    Reanlsltea    In 
General. 

4S9|99(3)  (Cal.)  Cannot  be  rendered  notwith- 
standing verdict,  though  there  is  no  conflict  in 
evidence.— Southern  Pac  Land  Oo.  v.  Dicker- 
eon,  576. 

€=3203  (Ariz.)  Second  judgment  entered  with- 
out notice  void.— Rico  OonsoL  Mining  Co.  v.  ■ 
Rico  Exploration  Co.,  138. 

(B)  Parties. 

<3=9233  (Wash.)  Plaintiff  held  enUtled  to  judg- 
ment against  intervener.— Leavenworth  State 
Bank  v.  Wenatchee  Valley  Fruit  Exch.,  8.. 
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«s»237<l)  (Nev.)  Statutes  authorizing  jndg- 
ment  against  one  defendant  construed  to  pre- 
vent dismissal  as  to  all  defendants  when  one 
was  liable.— In  re  Forsyth's  Estate,  887. 

(C)   Conformity    to    Proeeaa,    Pleadlnva* 
Proofa,  and   Verdict   or  Ptndlnar*- 

«=>25l(l)  (Kan.)  It  is  error  to  Pender  judg- 
ment for  defendant  as  to  taxes  paid,  where 
such  matter  was  not  ia  issue. — Caster  y. 
Boyse,  995. 

4=9253(1)  (Artz.)  No  recoTe^  in  excess  of 
prayer.— Perrin  r.  Hughes,  1023. 
4=3265  (Kan.)  It  is  error  to  render  judgment 
for  defendant  as  to  taxes  paid,  where  no  evi- 
dence introduced  to  show  payment. — Caster  v. 
RovBe    995 

<S=»256(2)  (Kan.)  Inconsistent  findings  with- 
out support  in  evidence  do  not  support  jadg- 
ment.— Redden  v.  Bausch,  752. 

IX.  OPBNINO  OR  TACATIirO. 

4=3340  (Ariz.)  Court  .may  not  vacate  after 
six  months,  tnough  motion  was  made  within 
time. — Rico  Consol.  Mining  Co.  v.  Rico  Ex- 
ploration   Co.,   138. 

4=»34l  (Wyo.)  Statute  as  to  showing  of  de- 
fense does  not  limit  control  over  judgments 
during  the  term.— McGinnis  v.  Beatty,  340. 

Courts  of  general  jurisdiction  have  inherent 
control  over  judgments  during  the  term. — Id. 
4=>346  (Ariz.)  Second  judgment  entered  with- 
out notice  void  and  may  be  vacated  at  any  time. 
— Bico  Consol.  Mining  Co.  v.  Bico  Exploration 
Co.,  138. 

4=»349  (Ariz.)  Court  may  at  any  time  Tacate 
judgment  entered  without  jurisdiction.— Rico 
Consol.  Mining  Co.  v.   Bico  Exploration  Co., 

loo.  ' 

4=>349  (Cal.)  Void  judgment  or  order  may  be 
set  aside  at  any  time  by  court  making  it. — 
Lnckenbach  v.  Laer,  Ml. 
4=>363  (Kan.)  Party  not  hearing  of  ruling  on 
motion  for  new  trial  in  time  to  appeal  held 
to  have  lost  right  to  vacate  judgment  emd  or- 
der, although  relying  on  attorneys  for  another 
part7  to  advise  of  ruling. — Avery  Co.  v.  Seeley, 
731. 

<@=s>376  (N.M.)  Final  judgment  after  full  trial 
with  no  intrinsic  fraud  cannot  be  vacated  as 
obtained  by  false  testimony.— Day  v.  Trigg,  62. 
<S=3386(I)    (Okl.)   A  district  court  judgment, 

grima  facie  valid,  can  be  attacked  only  directly 
y  appeal  or  by  motion  to  vacate  or  modify 
within  three  years. — Collins  v.  McDowell,  276. 
4=3386(3)  (Okl.)  Judgment  held  prima  facie 
valid  so  that  it  was  not  subject  to  attack  Cy 
motion  to  vacate  after  three  years. — Collins  v. 
McDowell,  276. 

XI.  COLI4ATBRAI.  ATTACK. 
(B)  Groonda. 

4=3498  (Okl.)  Adjudication  of  jurisdictional 
facta  is  conclusive  on  collateral  attack. — Gregg 
V.  SeawelL  908. 

4=3505  (Cal.App.)  Adjudication  of  preferen- 
tial water  right  heli  not  subject  to  collateral 
attack.— Hudson  v.  Ukiah  Water  &  Improve- 
ment C!o.,  862. 

(C)  Proooedlnov* 

4=3518    (Okl.)    Motion    to    quash    service    of 
summons  after  judgment  held  collateral  attack 
upon  such  judgnieut.— Gregg  v.  Seawell,  90i8. 
^=>5I8   (Okl.)  Petition  held  to  constitute  col- 
lateral attack.— Cook  v.  Fisher,  927. 

XII.  CONSTRUCTION    AND    OPERATION   IN 
GBNBRAL. 

4=3526  (Cat.)  Scope  and  effect  determined  by 
judgment  roll. — Frecmin  v.  Donohoe,"  5()3. 
4=3532  (Nev.)  Decree    for    specific    perform- 
ance to  convey  realty  held  joint  as  to  all  de- 
fendants.—In  re  Forsyth's  Estate,  887. 


XIII.    MBRGER   AND   BAR   OV   CAtTSES    OP 
ACTION  AND  DEFENSES. 

(B)  Caoaea  of  Action  and  Defenaea  Herv- 
ed.  Barred,  or  Coaclnded. 

4=3590(4)  (Cal.)  Determining  ownership  of 
improvements  in  suit  to  quiet  title  not  defense 
to  action  for  destroying  plaintiffs  buildings  i>n 
defendant's  land  prior  to  suit.— Oosliner  v.  Bri- 
ones.  19. 

4=3590(4)  (Or.)  Foredosore  to  enforce  mon- 
ey payment  in  exchange  does  not  bar  action 
tor  fraud.— Dean  v.  Cole,  952. 
4=3593  (Waslk)  Contract  held  divisible,  war- 
ranting two  suits. — ^Helsley  v.  American  Min- 
eral Production  Co.,  190. 

XrV.  OONCLXTSrVENESS  OF  ADJDDIOATIOH. 

(A)  Jadsmeata   Comclnalve  In   Genera.!. 

4=3636  (Okl.Cr>Kpp.)  Statute  AeU  not  to  con- 
fer original  or  concurrent  jurisdiction  of  mu- 
nicipal (rffenses  on  justices  of  the  peace,  or 
county  courts,  nor  to  provide  the  means  of 
taking  change  of  venue. — ^Ex  parte  Daugherty, 
937. 

Police  magistrate  cannot  enforce  penalty  for 
violation  of  ordinance,  where  fine  may  exceed 
$20  and  accused  may  be  imprisoned  for  non- 
payment.— ^Id. 
4=3638  (Okl.Cr.App.)  Police   magistrates    can 

?unish  summarily  without  jury  for  "petty  of- 
ense,"    as    distmguish«d    from    "crime." — Ex 
parte  Daugherty,  937. 

4=3648  (Or.)  Conviction  or  acquittal  of  party 
not  generally  evidence  in  a  civil  action.— Jen- 
kins V.  Jenkins,  165. 

Acquittal  in  prosecution  for  adultery  not 
available  to  defendant  in  suit  for  divorce  on 
ground  of  adultery.— Id. 

OB)   Persona    Conclnded. 

4=371 1  (Ariz.)  Judgment  held  admissible  in  ac- 
tion against  transferee  of  debtor's  assets. — ^Val-' 
ley  Bank  v.  Malcolm,  207. 

(O)  Hattera  Ooneladed. 

«»720  (l<lalio>  On  question  directly  involved 
in  one  suit  is  conclusive  in  another  between  the 
same  paxtiea. — Mason  v.  Buby,  1071. 
4=3721  (Cal.App.)  Merits  of  judgment  not  re- 
litigated  in  creditor's  subsequent  action  to  set 
aside  fraudulent  conveyance. — Benson  y.  Harri- 
man,  255. 

4=3744  (Colo.)  Finding  in  former  action  heU 
not  inconsistent  with  finding  in  subsequent  we- 
tion.— Henry  !■.  Doherty  &  Co.  T.  Steele,  77. 

XT.  lilBN. 

4=3784  (Cal.App.)  Existing  judgments  at  time 
patent  received  equal  liens  on  land,  unless  un- 
der Homestead  Act. — Seccombe  v.  CJase,  425. 

JUDICIAL  POTTER. 

See  Constitutional  Law,  4=>67-74. 

JUDICIAL  SALES. 

4=348  (Kan.)  Attaching   creditor   cannot    sen 

realty  to  satisfy  lien  after  sheriff's  sale  under 
judgment  for  superior  "lienholder"  and  redemp- 
tion by  debtor.— -Johnston  v.  Wear,  141. 
4=359  (Kan.)  Purchaser  at  sheriff  sale  can- 
not retain  titie  and  also  obtain  redemption 
money  paid  to  derk  by  owner.-^ohnston  v. 
Wear,  141. 

JURY. 

U.  RIGHT  TO  TRIAIi  BT  OURT. 

4=3|3(I4)  (Okl.)  Either  party  to  foredosur* 
action  entitled  to  jury  as  matter  of  right.— 
Ham  V.  Smith,  642. 
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JUSTICES  OF  THE  PEACE. 

I.    APPOINTMENT.    QUALm-ICATIOW,    AHD 
TBNURB. 

«S38  (Arl2.)  Appointee  for  an  unexpired  term 
succeeds  to  hold-over  term  as  onrinal  incum- 
bent would.— Sweeney  t.  State,  1026. 

Appointe«  to  fill  vacancy  after  re-election 
and  death  of  incumbent  can  hold  over  for  new 
term.— Id.  .  .        ^         ,.. 

Appointee  to  fill  vacancy  need  not  qualify 
again  to  hold  over.— Id. 

IV.  PROCBDCRE   IN   CIVIL  OASBS. 

«=>90  (Okl.)  Pleadings  more  liberally  con- 
atmed  than  in  courts  of  record. — Hicks  v.  Alex- 
ander, 923. 

«s»90  (Or.)  Predsion  in  pleading  not  raquir- 
ed.— Jetmore    v.    Anderson,    499. 
«=»99  (Okl.)  Bill  of  particulars  end  verified 
account  held  to  require  defendant  to  verify  de- 
nial of  account— EQcks  v.  Alexander,  928. 

T.  RBvnrar  or  proobbdinos. 

(A)  Appeal  and  Brror. 

Os»l47(3)   (Or.)  Judgment     held    not    vnap- 

Sealable  as  on  the  pleadings.-^etmore  v.  An- 
erson,  499. 
«s»l 74(19)   (Kan.)   Striking    out    of    amended 
interplea  on  ground  of  inconsistency  with  orig- 
inal held  error.— Allison  ▼.  Griffin,  685. 

KIDNAPnNO. 

«s»5  (Cal.App.)  Evidence  held  to  sustain  con- 
yiction  of  kidnapping.— People  v.  Morales,  106S. 

LANDLOBD  AND  TENANT. 

m.  LANDLORD'S  TITLB  AND  RBVBR8ION. 

(A)  RlKhts  and  Powers  of  I.andlord. 

4=»53(2)  (CaLApp.)  Purchaser  could  not 
maintain  action  for  waste  committed  before 
purchase,  in  absence  of  assignment. — J.  B.  Hill 
y.  Pinque,  1097. 

Purchaser  could  not  cancel  lease  for  waste 
committed  by  lessee  before  purchase.— Id. 

IT.  TBRH9  FOR  YBARS. 

(C)   Extenslona,  Renevrala,  and  Opttona  to 
PnrcIiaBe  or  Hell. 

^»83(l)  (Cal.App.)  Right  of  renewal  in  per- 
petuity enforceable.— Becker  v.  Submarine  Oil 
Co.,  246. 

^=>92(l)  (Kan.)  Iiessee  held  not  to  have  ex- 
ercised option  to  purchase  land  for  failure  to 
tender  performance  within  required  time.— 
Bedden  v.  Bausch,  752. 

®=>92(5)  (Kan.)  Lessee  who  knew  that  lessor 
could  not  convey  title  not  entitied  to  damages 
on  exercise  of  option  to  purchase. — Bedden  v. 
Bausch,  752. 

VI.   TUNANCIBS    AT    IVILIi    AND   AT   SVV- 
FERANCE. 

«=»II7  (Okl.)  "Tenancy  at  will"  deflned.- 
C!ole  T.  Bunch,  119. 

«=»II8(3)  (Okl.)  "Tenancy  at  will"  created 
where  tenant  in  possession  under  void  or  voida- 
ble lease  for  one  year  or  more.— Cole  t.  Bunch, 
119. 

Till.  RENT  AND  ADVANCES. 
(A)   Rlvhts  and  Uabilltlea. 

4s»200(l)  (Okl.)  Terms  of  void  lease  govern 
tenant's  liability  for  rent  and  landlord's  right 
to  recover  for  use  and  occupancy.— Cole  v. 
Bnnch,  119. 

(B>  Actions. 

«=»23l(8)  (Wash.)  landing  of  verbal  lease 
with  fixed  rental  held  not  sustained  by  evi- 
dence.—Rude  V.  Coulter  Tow  Boat  Co.,  801. 


LARCENY. 

I.  OFFENSES   AND  RBSPONSIBILTrT 

THEREFOR. 

4s»3(3)  (Cat.)  Taking  of  goods  under  honest 
claim  of  tiUe  does  not  constitute.— Burke  v. 
Watts,  578. 

II.  PROSECUTION  AND  PUNISHMENT. 
(A)  Indlotment  and  Information. 

<8=s>32(l)  (Okl.Cr.App.)  Person  in  lawful  pos- 
session may  be  described  in  indictment  or  in- 
formation as  owner. — Ijittle  v.  State,  305. 
«=>40(3)  (Okl.Cr.App.)  Where  information 
charged  possession  and  ownership  in  one  per- 
son possessing  by  leasehold,  the  actual  owner- 
ship could  be  shown  in  another.— Littie  v.  State, 
305. 

(B)  Evidence. 

€=s>5l(l)   (Or.)  Possession     of    stolen     goods 

may  be  considered  by  jury.— State  v.  Keelen, 

162. 

®s»55  (Kan.)  Evidence  held  to  sustain  finding 

that  defendant  aided  and  abetted  in  larceny.— 

State  V.  Schaefer,  765. 

«=»65  (Okl.CrJ^pp.)  Evidence  held  to  sustain 

conviction     of    grand    larceny.— C!onkright    v. 

State,  1113. 

(C)  Trial  and  Review. 

®='77(l)  (KiM.)  Instiiictiob  on  possession 
of  recentiy  stolen  property  as  prima  facie  evi- 
dence of  guilt  held  not  substantially  erroneous. 
—State  V.  Schaefer,  766. 

LEASE. 

See  Landlord  and  Tenant 

LEGISLATIVE  POWEB. 

See  Constitutional  Law,  ®=a60. 

LEVEES  AND  FLOOD  CONTROL. 

^=>9  (Kan.)  Board  cannot  compel  county 
commissioners  to  build  a  bridge  save  to  lessen 
flood  danger. — Kaw  Valley  Drainage  Dist.  of 
Wyandotte  County  v.  Board  of  Com'rs  of  Wy- 
andotte County,  723. 

Board  may  not  order  construction  of  a  new 
bridge  where  intending  to  permit  the  old 
bridge,  which  was  a  flood  menace,  to  remain. 
— ^Id. 

UBBL  AND  SLANDER. 

IT.  ACTIONS. 

(C)  Evidence. 

«=»II2(3)  (Goto.)  Evidence  held  to  show 
truth  of  charge  plaintiff  took  money  from 
county  unlawfuUy.— Weiss  v.  Goad,  606. 

UCENSES. 

I.  FOR    OCCUPATIONS    AND    PRIVILEGES. 

®=>36  (Cal.)  Provision  of  permit  for  sale  of 
stocic  as  to  expenses  construed.— Moore  v.  Mof- 
fatt,  220. 

Sale  of  stock  for  net' price  in  excess  of  that 
permitted  by  commissioner's  permit  lield  valid. 
— ^Id. 

II.  IN    RESPECT    OF    REAL    PROPERTY. 

®=>49  (Cal.)  Erection  of  house  on  another's 
land  held  by  license.— Gosliner  v.  Briones,  19. 

LIENS. 

See  Mechanics'  liens;   Vendor  and  Purchaser, 
«s>266. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

L   STATUTES   OF  LIMITATION. 

(A)  Natare,  Validity,  and  Conatrnctlon  In 
General. 

^=>l  I  (I)  (Kan.)  Action  in  which  state  is  real 
party  m  interest  not  barred  by  limitations.— 
Horton  V.  Jones,  1001. 


Digitized  by 


Google 


Limitation  of  AotioiM 


204  PACIFIC  BEPOBTEB 


1150 


(B)  Umltatlon*   Applleable  to  PMrtlenlsr 
ActlonH. 

«=»24(l)  (Okl.)  Limitatioii  statute  as  to  con- 
tracts Jield  inapplicable.— Massachusetts  Bond- 
ins  &  Insurance  Co.  v.  Guthrie  Sav.  Bank,  29». 
$=»40(2)  (Cal.)  Limitations  and  laches  inap- 
plicable where  wife  sets  up  fraud  in  marriftge 
settlement  as  defense  to  petition  for  revoca- 
tion of  her  letters  of  administration  on  hus- 
band's estate.— In  re  Cover's  Estate,  683. 

Limitations   do   not  run  against   defense  of 
fraud.— Id. 

II.  COHPVTATION    OF    PERIOD    OF    lilHI* 

TATION. 

(A)  Aeomal  o<  RlKht  of  Aetlon  or  De- 
fease. 

<e=>49(f)  (Wash.)  Period  of  Umitations  for 
daughter's  action  for  part  of  purchase  price  of 
land  sold  by  mother  by  deed  in  which  daughter 
joined  commenced  to  run  at  time  of  conveyance. 
-De  La  Pole  v.  lindiey,  12. 

(F)  Ignorance,  Bllaitake,  Trnat,  Fraud,  and 
Concealment  of  Cause  of  Action. 

<©=>95(2)  (Wash.)  Daughter  held  not  barred 
t)y  limitations  from  suing  to  set  aside  mother's 
tale  of  deceased's  father's  land  upon  discov- 
ery thereof  after  mother's  death.— De  La  Pole 
V.  lindley,  12. 

«=>I02(2)  (Okl.)  HelS,  that  bank  was  not  trus- 
tee as  to  money  fraudulently  deposited  to  the 
extent  that  statute  would  not  run. — Massachu- 
setts Bonding  &  Insurance  Co.  t.  Guthrie  Sav. 
Bank,  299. 

(R)    Commencement    of    Aetlon    or    Other 
Proeeedlns. 

$s>l25  (Cal.App.)  Widow  and  minor  children 
are  real  parties  in  interest,  and  substitution 
of  administratrix  for  them  is  not  the  begin- 
ning of  a  new  action.— Bowman  v.  Southern 
Pac.  Co.,  408. 

«S3l27(2)  (Col*.)  Amended  complaint  not 
stating  new  cause  of  action  relates  back  to 
original  complaint.— International  State  Bank 
y.  McOlashan,  480. 

«=s>l27(3)  (Colo.)  Amendments  by  interlinea- 
tions held  not  to  state  new  cause  of  action.— 
International  State  Bank  v.  McGIashan,  480. 

III.  ACKNO'WIiEDOMBNT,  BTB'W  PROMISE, 

AJlli   PART    PAYMENT. 

^=9 1 55 (8)  (Wash.).  Mortgagor's  payment  of 
intei«8t  before  conveyance  to  purchasers  un- 
der contract  extends  limitations  as  to  such 
purchasers.— Bode  t.  Tannehill,  802. 

IT.  OPERATION  AND  EFFECT  OF  BAR 
BY   UniTATIOHT. 

«s>l74(l)  (Kan.)  AcUon  not  barred  if  stat- 
ute has  not  run  against  real  party  in  interest 
— Horton  v.  Jones,  1001. 

V.  PLEADING,  ETIDBNCB,  TRIAI.,  AND 
,     REVIE'W. 

^=»I78  (Okl.)  Petition  showing  cause  of  ac- 
tion barred  iteld  insufficient.— Massachusetts 
Bonding  &  Insurance  Co.  v.  Guthrie  Sav.  Bank, 
299. 

^=>I79(2)  (Okl.)  Allegations  in  answer  held  to 
show  action  for  fraud  in  sale  of  corporate  stock 
brought  within  statutory  limit  after  discovery. 
—Williamson  v.  Olipfaant,  801. 
«=>I82(6)  (Idaho)  Defendants  did  not  waive 
plea  of  limitations  by  reference  to  wrong  stat- 
ute.—Last  (Chance  Ditch  Co.  v.  Sawyer,  654. 
^s'lQS  (Wash.)  Evidence  that  later  note  did 
not  include  interest  on  earlier  note  held  admis- 
sible under  general  denial. — Spabr  v.  Liebeck, 
1049. 

«s>l»9(2)  (Okl.)  Whether  plaintiff  used  due 
diligence  in  discovering  fraud  prior  to  date  al- 
leged Actd  a  jury  question.— Williamson  t.  OU- 
phant.  301. 


UQUOB  SELLINa 

See  Intoxicating  Liquors. 

LOTTERIES. 

I.  REOUIiATION  AND  PROHIBITION. 

®=»3  (Ariz.)  "Lottery"  involves  consideration, 
chance,  and  prize.— Ex  parte  Gray,  1029. 

Candy  punch  board  *eM  a  "lottery." — ^Id. 

Fact  that  every  purchaser  receives  some- 
thing does  not  prevent  scheme  from  being  lot- 
tery.— Id. 

IfAUaOUS  PBOSECVTION. 

n.  IV ANT  OP  PROBABIiB  CAVSE. 

<S=>t5  (Mont.)  Want   of   probable   cause   gist 
of  action. — Cornner  v.  Hamilton,  489. 
€=>20  (Cal.)  Knowledge   element  of  probable 
cause.— Burke  v.  Watts,  57S.  " 

Belief  in  guilt  essential  element  of  proba- 
ble cause.— Id. 

<S=920  (Mont)  "Probable     cause"     defined.— 
Cornner  v.  Hamilton,  489. 
®=32l(2)   (Moat.)  Advice  of  counsel  on  com- 
plete   statement  defense. — Cornner  v.    Hamil- 
ton, 489. 

Reliance  on  counsel's  advice  essential  to  de- 
fense.—Id. 

Advice  of  counsel  held  no  defense. — Id. 
€=322  (Cal.)  Advice   of  district  attorney  not 
based  on  fair  disclosure  no  defense.— Burke  ▼. 
Watts,  678. 

<8=>22  (Mont.)  Advice  of  prosecuting  attorney 
defense.— Cornner  v.  Hamilton,  489. 
«=923  (Mont.)  Want    of   probable   cause    not 
inferred   from   malice. — Cornner   t.    Hamilton, 
489. 

in.  HAIilCE. 

€=332  (MoBt.)  Malice  inferred  from  want  of 
probable  cause. — Cornner  v.  Hamilton,  489. 

V.  ACTIONS. 

^=356  (Moint.)  Burden  of  proof  on  plaintiff. — 

Cornner  v.  Hamilton,  489. 

iS=35»(9)    (Cal.)  Bills    of    sale    admissible    to 

show  good  faith  of  accused.- Burke  y.  Watts, 

578. 

€=>62  (Cal.)  Newspaper  aecoupts  of  criminal 

charges  admissible  to  show  damage. — Burke  v. 

Watts,  578. 

Photographs  taken  on  arrest  admissible  on 
question  of  damages. — Id. 
®=>64(l)  (Mont.)  Prima  facie  ease  establish- 
ed.— Cornner  v.  Hamilton,  489. 
<3=»64(2)  (Cal.)  Evidence  held  to  support 
finding  of  want  of  probable  cause  for  prosecu- 
tion for  larceny.— Burke  v.  Watts,  578. 

Finding  of  want  of  fair  statement  to  district 
attorney  warranted. — Id. 

Finding  of  malice  justified. — ^Id. 
$=367  (Mont.)  Damages  allowable  for  loss  of 
reputation. — Cornner  v.   Hamilton,  4^. 
$=368  (Mont.)  Exemplary  damages  allowable. 
— Cornner  v.  Hamilton,  489. 
®=369  (Mont.)  Verdict  not  disturbed  by  court 
unless  influenced  by  improper  considerations  or 
outrageously  disproportionate  to  injury. — Corn- 
ner V.  Hamilton,  489. 

Four  thousand  dollars  damages  not* excessive. 
—Id. 

$=>7I(4)    (Mont.)  Advice  of  counsel  questions 
for  jury. — Cornner  v.  Hamilton,  489. 
$=3/2(2)    (Cal.)'  Instruction  on  probable  cause 
Ae2d  not  objectionable  as  requiring  determina- 
tion of  guilt.— Burke  v.  Watts,  578. 

LUNATICS. 

See  Insane  Persons. 

MANDAMUS. 

I.   NATURE    AND    GROUNDS    IN   GENERAL. 

$=3l  (Okl.)  Supreme  Court  will  grant  writ 
exercised  only  when  questions  are  pablid  juris, 
or  an  unusual  situation  exists,  or  refusal  would 
deny  justice.— Clark  v.  Warner,  929. 
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«=a3(4)  (Colo.)  Will  lie  aeaiDst  state  treas- 
urer to  compel  iiiTestment  of  fnnds,  thoagh  ac- 
tion for  damageg  coald  be  broafht  on  his  bond. 
— Stong  T.  Indnstrial  CommisBion  of  State  of 
Colorado,  802. 

«=»3(6)  (Kan.)  School  district  held  not  enti- 
tled to  enforce  payment  of  alleged  debt  by  man- 
aamua,  there  being  adeqnate  legal  remedy. — 
School  Diet  No.  47,  Bourbon  County,  v.  Col- 
lins.  746. 

«s>3(8)  (Kan.)  Will  not  lie  where  general 
statutes  provide  adeqnate  legal  remedy  for 
county  auditor's  and  commissioner's  refusal  to 
approve  and  allow  claim  against  the  county. — 
Oberhelman  v.  Larimer,  687. 
9=>4(l)  (CalJVpp.)  Writ  will  not  issue  where 
there  is  an  adequate  remedy  at  law.— Foster  v. 
Traeger,  1089. 

4=>4(5)  (CaJ.App.)  In  a  mandamus  proceed- 
ing hela  that  order  was  a  final  appealable  Judg- 
ment—Foster T.  Traeger,  1089. 
«E=39  (CaLApp.)  Writ  will  not  issue  where  ap- 
plication has  been  denied  by  superior  court. — 
Foster  v.  Traeger,  1089. 

Petition  for  order  to  show  cause  held  in  sub- 
stance one  for  writ  of  mandate. — Id. 
€=312  (Cal.App.)  Irrigation  district  cannot  be 
compelled  to  repeal  ordinance  enacted  for 
fraudulent  purpose. — Bamsay  v.  CuUen,  251. 
$=3l5  (Okl.)  Citizens'  appropriation  to  meet 
county  clerk's  dereliction  of  duty  held  not  to 
defeat  Supreme  Court's  original  jurisdiction.— 
Clark  ▼.  Warner,  929. 

n.  svBJBCTrs  aitd  furposks  of 

RELIBF. 

(B)   Aetu  tukU  Proceedlnsa   of  Pnblle  Ofll- 
eera  and  Boards  and  Slanlclpalltlea. 


(Kan.)  Writ  not  issued  to  compel 
county  board  to  build  a  new  or  additional 
bridge. — Kaw  Valley  Drainage  Dist.  of  Wyan- 
dotte County  V.  Board  of  Com'rs  of  Wyandotte 
County,  723. 

€=3 1 00  (Colo.)  Investment  of  compensation 
insurance  fund  by  treasurer  is  purely  minis- 
terial act. — Stong  V.  Indnstrial  CTommission  of 
SUte  of  Colorado,  892. 

«S9|02(I)  (Okl.)  (Tircumstancea  JiM  to  ^'usti- 
fy  Supreme  Court  in  taking  original  jurisdic- 
tion of  mandamus  to  compel  attestation  of 
warrant— Clark  v.  Warner,  929. 

It  is  the  duty  of  the  county  clerk  to  attest  a 
warrant  ordered  by  the  board  of  county  com- 
missioners without  regard  to  his  own  opinion 
as  to  validity  of  the  claim.— Id. 

County  clerk  may  be  compelled  by  mandamus 
to  attest  warrant  ordered  by  boai^  of  county 
commissioners.— Id. 

lU.  jraiBDICTIOlf,     PROCBBDINCIS,     AND 
RBLIKE'. 

®=>I4S  (Kan.)  Resident  citizens  and  taxpay- 
ers having  children  of  high  school  age  held 
not  entitled  to  mandamus  compelling  election  to 
disorganize.— ^ormley  v.  Rural  High  School 
Board  of  Rural  High  School  Dist.  No.  5,  741. 
€=»I52  (Cal.)  City  clerk  cannot  oe  compelled 
to  omit  names  from  ballot  for  election  of  free- 
holders to  prepare  county  charter  on  ground 
that  candidates  are  not  eligible,  in  proceeding 
to  which  candidates  are  not  parties.— Wheeler 
V.  HaU,  231. 

®=>I54(I)  (Colo.)  On  mandamus  to  compel  act 
by  state  treasurer,  it  is  immaterial  what  peti- 
tion states  the  law  to  be,  the  statute  governing. 
— Stong  V.  Industrial  Commission  of  State  of 
Colorado,  892. 

*=>i54(4)  (Idaho)  Petition  to  compel  the  au- 
ditor to  draw  warrant  must  allege  that  Legis- 
lature has  appropriated  money  to  pay  claim. — 
Herrick  v.  Gallet  477.  • 

«=:»I72  (Kan.)  Writ  is  discretionary,  and  not 
governed  by  the  principle  that  matters  alleged 
and  not  denied  are  taken  as  true. — Kaw  Val- 
ley Drainage  Dist.  of  Wyandotte  County  v. 
Board  of  Com'rs  of  Wyandotte  County,  723. 


9=3l8l(l)  (Okl.)  Where  averments  of  alterna- 
tive writ  are  sufficient  to  authorize  relief 
sought,  and  return  does  not  state  defense,  per- 
emptory writ  may  begranted  without  hearing 
testimony. — Clark  v.  Warner,  929. 
€=»I87(9)  (C&l.)  (!nause  of  garnisheeing  cred- 
itor having  failed,  determination  of  other  is- 
sues on  his  intervention  not  necessary.— Cot- 
ton-Macauley  Co.  v.  De  Shields,  386. 
®=>I8S  (Wash.)  Judgment  of  mandamus  re- 
lating to  notice  of  election  held  reviewable  by 
certiorari;  review  by  appeal  being  too  late. — 
State  V.  Superior  Court  for  King  Ooun<7,  797. 

MASBh&EQBTER. 

See  Homicide. 

MABRIAOE. 

See  Divorce;   Husband  and  Wife. 

<S=>3S  (Okl.)  Estoppel  arising  from  marriage 
relation  defined.— Brokeshonlder  t.  Brokeshoid- 
der,  284. 

'  Facts  held  not  to  eaton  .wife  of  first  mar- 
riage from  attacking  Ta]iail7  of  second  mar- 
riage of  decedent.— Id. 

9=>40(l)  (Okl.)  Presumed  valid  when  in  ac- 
cordance with  form  of  law.— Brokeshoulder  t. 
Brokeshoulder,  284. 

Presumption  of  removal  of  prior  obstacles  to 
marriage  does  not  prevail  where  oonBicting  ev- 
idence IS  presmted. — ^Id. 

«s>40(IO)  (Okl.)  Presumption  of  validitv  of 
second  marriage  may  be  overcome  by  evidence 
supporting  contrary  belief.— Brokeshoulder  v. 
Brokeshoulder,  284. 

Presumption  of  legality  of  second  marriage 
held  rebutted  by  evidence.— Id. 
e=340(il)  (Okl.)  Presumed  valid  when  in  ac- 
cordance with  form  of  law,  and  burden  is  on 
party  asserting  contrary.— Brokeshoulder  v. 
Brokeshoulder,  284. 

If  decedent's  first  marriage  is  shown  to  have 
existed  at  time  of  second  marriage,  the  burden 
of  proving  removal  of  the  imi>edinient  is  on 
party  alleging  validitjr. — ^Id. 

Evidence  of  first  wife  held  sufficient  to  place 
burden  upon  alleged  second  wife  to  show  valid- 
ity of  her  marriage. — Id. 

MASTER  AND  SERVANT. 

I.  THB  RBIiATIOH. 
(B)  natntorT  R«snIatlon. 

iS=»IO  (Cal.)  State  may  regulate  relation.— Ex 
parte  Twing,  1082. 

(S=3i3  (Cal.)  Regulation  of  working  hours  of 
drug  clerks  valid.- Ex  parte  Twing,   1082. 

Working  hours  of  drug  derk  heU  lawful. 
— Id. 

€=>I3  (Cal.)  Working  hours  of  drug  <derk 
held  lawful.— Ex  parte  Hankammer,  1084. 

n.  8BRTICBS  AND  GOHPDNSATIOir. 
<B)  Watrea  and  Other  Remifneratlon. 

®=>70(3)    (Colo.)  Profit-sharing  contract  con- 
strued.— Cooper  V.  Woodward,  336. 
®=>83  (Idaho)  Running   of   penalty   for   non- 
payment of  wages  stopped  by  payment  or  ten- 
der.—Robinson  V.  St.  Maries  Lumber  Co.,  671. 

III.  UASTBR'a  lilABILITY  FOR   INJVRIBS 
TO   SERVANT. 

<A>  Natar«  a.nd  Bxtent  In  General. 

9=>88(7)  (Colo.)  Motorman  sleeping  in  car 
barn  burned  held  within  "course  of  employ- 
ment"—Taylor  ▼.  Saunders,  608. 

(H)  Action*. 

«s»278(7)  (Okl.)  RecoTeir  for  injor^  by  de- 
tective railroad  held  sustained.- Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Hyde.  125. 
^=>288(5)  (Wash.)  Assumption  of  risk  in  go- 
ing on  scaffold  held  for  jury. — ^Belkin  t.  Skin- 
ner &  Eddy  Corporation,  1016. 
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9»289(22)  (Wash.)  Contribnbwy  negligence 
in  going  on  scaffold  1«U  for  jury.— Belkin  v, 
SUnner  &  Eddy  Corporation,  1046. 

rr.  UABn^iTiBs  for  ikjvribs  to 

THIRD  PERSONS. 
(A)  AetB  or  Omlaaiona  o(  Servant. 

4=3302(6)  (Wash.)  Automobile  driver  held 
not  acting  for  owner. — Savage  ▼.  Donovan,  805. 
«=>3I3  (Cal.)  Liability  for  tort  joint— Gos- 
liner  v.  Briones,  19. 

(B>  'Work   of  Independent  Contrnetor. 

®s>3l9  (Or.)  Barge  owner  cannot  delegate  dot? 
to  moor  safely.— Miami  Qaarrv  Co.  v.  Seaborg 
Packing  Co.,  492. 

Instructions  on  liability  for  independent  con- 
tractor's acts  held  proper.— Id. 
€=>324  (Or.)  Owner  of  property  liable  for 
continuance  of  dangerous  condition  created  by 
independent  contractor.— Miami  Quanor  Co.  t. 
Seaborg  Packing  Co.,  492. 

(C)  Actions. 

«=»330(l)  (Wash.)  Presumption  of  agenCT  in 
driving  automobile  rebuttable.— Savage  v.  Don- 
ovan, 805. 

^»333  (Mont.)  Verdict  exonerating  servant 
releases  master. — Lowney  v.  Butte  Electric  By. 
Co.,  485. 

VI.  ^rORKMBN'B  COMPENSATION  ACTS. 

(A)  Kntvre  and   Gronnda  of  Haater's  lila- 
blllty. 

4=3347  (Cal.)  Legislature  may  only  confer  on 
Industrial  Commission  power  to  settle  disputes 
under  workmen's  compensation  legislation. — 
Yosemite  Lumber  Co.  v.  Industrial  Ace.  Com- 
mission of  Cialifornia,  226. 
Constitutional  provision  for  creation  of  com- 

Sensation  system  does  not  authorize  creation  of 
ability  for  compensation. — Id. 

Constitution  only  authorizes  creation  of  lia- 
bility on  part  of  employer  to  compensate  Us 
own  workmen  and  their  dependents. — Id. 

Statute  providing  for  payment  to  state,  when 
deceased  leaves  no  one  entitled  to  compensa- 
tion, held  to  impose  a  "tax"  unauthorized  by 
Constitution.— Id. 

Compensation  statute,  giving  commission  ju- 
risdiction of  disputes  concerning  liability  where 
deceased  leaves  no  dei>endent,  held  void. — Id. 

Constitution  held  not  to  authorize  Legisla- 
ture to  ^ve  commission  power  to  enforce  a 
contribution  from  employers  for  re-education 
of  injured  employees. — Id. 
4=>347  (Colo.)  Compensation  Act  provision 
for  investment  of  compensation  fund  constitu- 
tional.—Stong  V.  Industrial  Commission  of 
State  of  Colorado,  892. 

^3348  (Okl.)  Compensation  Law  liberally 
construed. — McAlester  Colliery  Co.  v.  State  In- 
dustrial Commission,  630. 

4=»352  (CaLApp.)  Dependent  cannot  sue  for 
damages  for  gross  negligence  under  Compensa- 
tion Act— McLain  v.  Uewellyn  Iron  Works, 
8^. 

4=9354  (Cal.Apii.)  Right  of  action  against 
wrongdoer  not  defeated  by  compensation. — Van 
Zandt  V.  Sweet  860. 

^»355  (CaiApp.)  Compensation  Act  controls 
parent's  recovery  for  death  of  child. — ^McLain 
T.  Llewellyn  Iron  Works,  869. 
4=s>36l    (Kan.)  Driving  motor  truck  held  not 
to  involve  a  "process"  requiring  use  of  explo- 
sive within  Compensation  Act.— Dodson  v.  Kan- 
sas City  Refining  Sales  Co.,  532. 
4=9373  (N.M.)  Injury  by  faUing  tree  held  to 
"arise  out  of  employment"  within  Compensa- 
tion Act.— Merrill  v.  Penasco  Lumber  Co.,  72. 
4=>373  (Or.)   Injurv   in   play   held  compensa- 
ble as  "accident  arising  out  and  in  course  of 
emplo^rment."— Stark  v.   State   Industrial  Ace. 
Commission,  151. 

4s»376(2)  (Utah)  Compensation  recoverable 
for  entire  aisabiUty  from  disease  aggravated 


by  "personal  injury.**— Pinyon  Queen  IGning 
Co.  V.  Industrial  Commission  of  Utah,  823. 
4=3380  (Or.)  Injury  in  play  held  compensable 
as  "accident  arising  out  and  in  course  of  em- 
ployment" not  due  to  "deliberate  intention." — 
Stark  V.  State  Industrial  Ace.  Commission,  151. 

(B)  Oompenaatfon. 

4=3383  (Colo.)  State  treasurer  must  obey  di- 
rections to  invest  compensation  fund. — Stong 
y.  Industrial  Commission  of  State  of  Colorado, 
892. 

4=3385(11)  (Kan.)  Minimum  compensation  k«M 
proper.- Duncan  v.  Kansas  City  Packing  Box 
Co.,  543. 

4=3385(12)  (Colo.)  Loss  of  parts  of  Angers 
compensable  as  partial  loss  of  use  of  hand. — 
Industrial  Commission  of  Colorado  v.  (General 
Accident  Fire  &  Life  Assur.  Corporation,  338. 
4=3385(17)  (Colo.)  Payment  before  compen- 
sation award  credited  on  award. — Industrial 
Commission  of  Colorado  v.  General  Accident 
Fire  &  Life  Assur.  Corporation,  338. 
4=3385(17)  (Utah)  Compensation  claimant's 
negligence  in  not  seeking  medical  treatment  for 
disease  revived  question  of  fact.— Pinyon  Queen 
Mining  C)o.  T.  Industrial  Commission  of  Utah, 
323. 

4=3388  (Cal.)  Compensation  as  "total  depend- 
ents" justified;  "partial  dependents."— Peterson 
V.  Industrial  Ace.  Commission,  390. 
4=3388  (N.M.)  Dependency  within  Compensa- 
tion Act  question  of  fact— Merrill  t.  Penasoo 
Lumber  Co.,  72. 

Dependency  witiiin  Compensation  Act  not 
proved  by  liability  to  support.— Id. 

Dependency    within    Compensation    Act   not 
negatived  by  nonsnpport. — Id. 
4=3388<A  [New,  vol.  I4A  Key-No.  Series] 

(Car.App.)  Assignment  of  compensation 
award  paid"  by  assignee  held  invalid  as  with- 
in prohibition  against  assignment  of  "claim." — 
Pacific  Electric  Ry.  Co.  v.  Commonwealtli 
Bonding  &  Casualty  Ins.  Co.,  262. 

(O)   Proceedings. 

4=3398  (Cal.App.)  Notice  to  compensation 
insurer  not  condition  precedent  to  employee's 
action  against  wrongdoer.— Van  Zandt  v. 
Sweet  860. 

4=3401  (Cal.App.)  Reguisites  of  surviving 
mother's  complaint  against  employer  within 
Compensation  Act  stated:— McLain  v.  Llewellyn 
Iron  Worka,  869. 

4=3405(4)  (CaLApp.)  Evidence  of  compensa- 
ble disability  held  insufficient. — ^Nelson  T.  In- 
dustrial Ace.  Commission,  23. 
4=3405(4)  (Kan.)  Compensable  injury  shown. 
—Duncan  v.  Kansas  City  Packing  Box  Co.,  543. 
4=3408  (Kan.)  Compensation  suit  held  main- 
tainable without  arbitration.— Duncan  y.  Kan- 
sas City  Packing  Box  Co.,  543. 
4=3414  (Cal.App.)  Compensation  claimant  re- 
quired to  proauce  own  witnesses. — Nelson  t. 
Industrial  Ace.  Commission,  23. 

Rehearing  for  absence  of  witnesses  as  to 
compensable  disability  held  properly  denied. 
-Id. 

4=3414  (Utah)  Notice  of  application  tor  re- 
hearing in  compensation  proceeding  unneces- 
sary.—-Pinyon  Queen  Mining  Co.  v.  Industrial 
Commission  of  Utah,  323. 
4=3416  (Okl.)  Motion  for  additional  finding  ia 
compensation  case  permissible. — McAlester  Col- 
liery Co.  V.  State  Industrial  Commission,  630. 
4=34I7(4V^)  (Okl.)  Compensation  proceedings 
included  in  record. — ^McAlester  C!oUiery  Co.  v. 
State  Industrial  Commission,  630. 
<&=>4I7(7)  (Colo.)  Court  ma^  not  set  aside 
Industrial  Commission's  finding  ot  fact  as 
against  evidence  and  order  compensation  award 
amended  accordingly.— Indnstnal  Commission 
of  Colorado  v.  General  Accident  X^  &  Xofe 
Assur.  Corporation,  338. 
4=9417(7)  (Kan.)  Arbitrator's  finding  on  ques- 
tion of  compensable  disability  condusive  in  ah- 
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■ence  of  unfairneas  or  misconduct.— Kinaer  t. 
Wyandotte  County  Gas  Co.,  99ft. 
«=»4I7(7)   (Okl.)  Findings  of  fact  in  compen- 
sation case  conclasive. — McAleater  Colliery  Co. 
T.  ^tate  Industrial  Commission,  630. 

Court  cannot  weigh  evidence  in  compensation 
case.— Id. 

«=»4I7(7)  (Utah)  Finding  on  evidence  in  com- 
pensation proceedings  conclusive.  —  Pinyon 
Queen  Mining  Co.  T.  Industrial  Commission  of 
Utali,  32S. 

«s>4l8(6)  (Or.)  Verdict  in  compensation  case 
conclusive.- Stark  v.  State  Industrial  Ace- 
Commission,  151. 

Finding  in  favor  of  compenaation  daimant  on 
issue  of  desertion  conclusive. — Id. 

Finding  of  compensable  injury  involves  mixed 
question  of  law  and  fact. — Id. 
4s>4l9  (Okl.)  Termination  of  disability  must 
appear  on  motion  to  discontinue  compensation. 
—Whitehead  Coal  Mining  Co.  v.  State  Indus- 
trial Commission,  905. 

Refusal  to  discontinue  compensation  suatain- 
•d.— Id. 

«=»4I9  (Wash.)  Jurisdiction  of  superior  court 
over  reclassification  of  compensable  injury  ap- 
pellate only.— Maddox  v.  Industrial  Ins.  Com- 
mission, 1057. 

Commission's  reclassification  of  compensable 
injury  not  barred  by  court's  dismissal  with 
prejudice.— Id. 

MECHANICS'  LIENS. 

Vn.  BHFORCBMBHT. 

«=327l(6)  (Cal.)  Complaint  need  not  aver  in 
statutory  language  that  materials  were  actually 
nsed.- Ensele   v.   Jolley,   1085. 

(jomplaint  held  to  sufficiently  allege  use  of 
materials  in  building  constructed.— Id. 
«=)290(2)  (Cal.)  Court's  findings  held  sufB- 
cient.— Ensele  v.  Jolley,  1085. 
<S=>29I(5)  (Cal.)  No  error  in  imposition  of 
materialman's  lien  on  entire  premises,  in  view 
of    pleadings    and   findings.— Ensele   v.   Jolley, 

VIII.   INDEMNITY  AGAINST  I/IBITS. 

4=>3I3  (Cal.App.)  Bond  nven  by  building 
contractor  pursuant  to  Code  also  good  com- 
mon-law bond  between  parties. — Koenig  v. 
American  Surety  Co.  of  New  York,  553. 
«=s3l5  (Cal.App.)  Where  full  contract  price 
was  paid,  owner  cannot  recover  on  contractor's 
bond  on  voluntary  payment  of  a  lien.— Koenig 
T.  American  Surety  Co.  of  New  York,  663. 

MHJTIA. 

9=>I7  (Wash.)  Capital  outiays  for  military 
department  held  to  authorize  addition  to  ar- 
mory.— State  V.  Burch,  785. 

MINES  AND  MINERALS. 

I.   PUBLIC  MINBRAL  LAITDS. 
(A)  Reservation  and  Disposal  In  General. 

9=»5  (N.M.)  Restrictions  concerning  leasi  of 
lands  in  Enabling  Act  admitting  New  Mexico 
do  not  apply  to  oil  lease  by  commissioner  of 
public  lands.— Neel  v.  Barker,  205. 

n.  TITI.B,  CONVBYANCB8,  AND  COK- 
TRACTS. 

(A)  Rlvltts  and  Remedies  of  Owners. 

4=>50  (Okl.)  Judgment  for  plaintiffs  in  suit 
Involving  interest  in  mining  rights  and  con- 
tract for  mining  lease  held  not  against  weight 
of  evidence.— Dike  t.  Martin,  ll(w. 

(C>  Leases,  I/lo«nses«  and  Contraots. 

4='75  (Cal.App.)  Lease  held  to  give  right  of 
perpetual  renewal.— Becker  v.   Submarine   Oil 
Co..  245. 
Written  notice  sufficient  to  extend  lease.— Id. 
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®=»75  (N.M.)  Lease  not  extended  by  payment 
of  rentals  in  lieu  of  drilling.— Humphreys  v. 
Fletcher,   70. 

®=>78(l)  (CalJVpp.)  Agreement  to  drill  addi- 
tional oil  wells  not  implied.— Becker  v.  Subma- 
rine Oil  Co.,  245. 

Covenant  demanding  reasonable  diligence  in 
development  imj^lied. — Id. 

Diligence  required  of  lessee  defined. — ^Id. 

III.    OPERATION     OF    MINES,    QUARRIES. 
AND  mrELLS. 

(C)    Rlarbts    and    Liabilities    Incident    to 
W^orklnic. 

4=>II2(2)  (Kaa.)  Corporation  may  not  escape 
liability  for  materials  used  on  a  lease  it  owned 
because  the  party  ordering  it  had  no  authority 
from  it— Continental  Supply  Co.  v.  Bankers' 
OU  Co.,  692. 

^=>l  14  (Kan.)  Lien  claim  naming  wrong  state 
may  be  amended.— Continental  Supply  Co.  v. 
Bankers'  Oil  Co.,  692. 

Evidence  held  to  show  that  lien  was  filed  in 
time. — Id. 

tS=>ll7  (Kan.)  Allegation  of  fiUng  of  lien  in 
county  clerk's  office  and  proof  of  filing  in  dis- 
trict court  clerk's  office  not  a  substantial  vari- 
ance.— Continental  Supply  Co.  v.  Bankers'  Oil 
Co,  692. 

Evidence  held  to  tend  to  prove  that  material 
was  used  on  the  property  desolbed,- Id. 

MINORS. 

See  Infanta. 

MORTGAGES. 

See  Chattel  Mortgages. 

m.  CONSTRUCTION  AND   OPERATION. 
(D)    Lien  and  Prloritv. 

<8=>I63(3)   (Cal.App.)  Deed  of  trust  securing 


note  to  vendor  held  prior  to  mechanics'  lien 
thereafter  aoquired.— ^an  Francisco  Lumber 
Co.  V.  Yates,  42S. 

VJ.  TRANSFER   OF  PROPERTY  MORT- 
GAGED   OR   OF   EQUITY   OF 
REDEMPTION.    • 

€=»290  (Wash.)  Foreclosure  decree  providing 
for  sale  of  property  owned  by  mortgagor's 
grantees  in  the  inverse  order  of  alienation  held 
proper.— Bode  v.  TannehUl,  802. 

VII.  PAtlHENT   OR  PERFORMANCE   OF 

CONDITION,  RELEASE,  AND 

SATISFACTION. 

«=s>30l  (Cal.App.)  Mortgagee  not  required  to 
accept  mortgagors  offer  of  principal  and  in- 
terest on  proceeding  to  condemn  a  part  of  the 
land  prior  to  maturity  of  debt. — Bellows  v.  Los 
Angeles  Dock  &  Terminal  Co.,  858. 
4=»30l  (Wash.)  Money  sent  to  bank  by  mort- 
gagors garni^ed  by  the  attorney  of  the  mort- 
gagee was  a  good  tender. — Tucker  ▼.  Lowen- 
thal,  773. 

X.  FORECLOSURE  BT  ACTION. 
<B)  Rlvlit    to   Foreelose    and    Defenses. 

9=»398  (Cal.App.)  Pendency  of  proceeding  to  - 
condemn  part  of  land  held  not  to  nave  relieved 
mortgagor    of    making    interest    payments    at 
specified  times.— Bellows  v.  Los  Angeles  Dock 
&  Terminal  Co.,  858. 

XI.  REDEMPTION. 

<S=>594(3)  (Kan.)  Fraudulent  grantee  held  en- 
titled to  redeem  under  foreclosure  of  mortgage 
superior  to  rights  of  defrauded  creditor.— 
Johnston  v.  Wear,  141. 

MOTIONS. 

«s>59(2)  (Cal.)  Void  judgment  or  order  may 
be  set  aside  at  any  ti^ie  by  court  making  it. — 
Luckenbach  t.  Laer,  691. 
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.  _ .  (Km.)  IVhen  matters  determined  on  for- 
mer motion  after  judgment  rea  adjudicata  stat- 
ed.— Jolinaton  T.  Wear,  141. 

MUNICIPAL  CORPORATIONS. 

See  Counties;    Schools  and   Sdiool  Districts; 
Street  Bailroads. 

I.  CKBATIOir,    AI.TKRATIOH,   BXISTEIfCB, 
Aini  DISSOLCTIOK. 

(B)   Territorial   Extent   and   SnbdiT-lfltona, 

Annexation,  ConsolldatlOB,  and 

DiTialon. 

4s>30  (Cote.)  lights  on  opposite  tnde  of 
street  prevent  exdusion  of  land.— Town  of 
Englewood  t.  Jones,  OOT. 

AiDOnnt  of  work  in  maintaining  street  im- 
material in  determining  exclusion  of  lands. — Id. 

Insufficiency  of  street  lights  to  light  adjoin- 
ing lands  does  not  authorize  exclusion  of  lanSe 
from  town.— Id. 

Contract  to  pay  for  maintaining  streets  ia 
maintenance  of  them.— Id. 
4=»33(6)  (Colo.)  Evidence  held  to  show 
maintenance  of  street  and  lights  so  as  to  pre- 
vent exclusion  of  adjoining  lands.— Town  of 
Englewood  ▼.  Jones,  607. 

V.  OFFICERS,  AGBirrs,  aud  bmflotAs. 

(B)    Mnnleipal    Departmenta    and    OlBcera 
Thereof. 

«=>I83(I)  (Cal.App.)  Appointment  of  marshal 
held  autliorized  either  by  ordinance  or  general 
statute.— Baisley  v.  Henry,  399. 

JX.  PDBIilC  IMFROTBMBIITS. 

(B)  Aaaessmeata  (or  Beneflta,  and  Special 
Taxea. 

«=>438  (Moat.)  Special  benefits  necessary  tu 
sustain  special  assessment  for  local  improve- 
ments.—Stettheimer  V.  City  of  Butte,  1039. 
^=>439  (Mont.)  Measure  of  benefits  from  local 
improvements  to  property  restricted  to  par- 
ticular use  is  its  increased  value  for  such  use. 
—Stettheimer  v.  City  of  Butte,  1039. 

Assessments  proper,  where  property  charg- 
ed receives  special  benefits  for  use  to  which 
reasonably  adapted.— Id. 

Mining  property  held  specially  benefited  by 
local  improvement. — Id. 

^=3405  (Mont.)  Finding  of  city  council  as  to 
special  benefits  for  local  improvements  held 
conclusive.— Stettheimer  v.  City  of  Butte,  1039. 

(F)   Bnforcement  of  Aaaeaantenta  and  Spe- 
cial Taxea. 

i8=9538  (Mont.)  Burden  of  showing  want  of 
special  benefits  and  of  arbitrary  assessment 
held  on  property  owners.— Stettheimer  v.  City 
jof  Butte,  1039. 

XI.  USE  AND  REGIJI.AT10N  OF  FCBIilO 
PLACES,  PROPERTY,  AND   IVORKS. 

(A)  Streets  and  Other  Public  VITaya. 

«s»705(IO)  (CaLApp.)  Contributory  negli- 
gence of  pedestrian  struck  by  automobile  bar- 
red recovery. — ^Thompson  v.  White,  561. 

Pedestrian  required  to  look  both  ways  before 
starting  to  cross  city  street  on  which  there  is 
considerable  vehicular  travel. — Id. 
4Es>705(ll)    (Wash.)  Violation  of  ordinance  by 
plaintiff  must  be  proximate  cause  of  injury  to 
bar  recovery.— White  v.  Kline,  796. 
^=3706(2)   (Wash.)  Variance     between     com- 
plaint and  court's  findings  as  to  place  of  colli- 
sion held  not  fatal.— Wilbert  v.  Sturgeon,  185. 
^=»706(3)   (Cal.)  Presumption  as  to  obedience 
of  law  held  evidence  in  collision  case. — Olsen  v. 
Standard  Oil  Co.,  393. 

«=s>706(5)  (Cal.)  Finding  for  plaintifF  in  auto- 
mobile collision  as  to  negligence  and  contribu- 
tory negligence  sustained.— Olsen  v.  Standard 
Oil  Co.,  393.  ,      ., 

<@=>706(5)  (Cal.App.)  Evidence  A«M  to  justify 
finding  pedestrian'*  ccmtributory  negligence  the 


effident  and  proximate  canse  of  lus  death. — 
Thompson  v.  White.  661. 

Bvimnce  that  pedestrian  attempted  to  croaa 
street  without  looking  for  approach  of  antoaio- 
biles  held  to  snpport  finding  of  oontribotoir 
negligence. — Id. 

<S=>706(6)  (Cal.App.)  Ovemding  of  motion 
for  nonsuit  on  ground  that  defendant  was  not 
negligent  held  not  error.— Armock  t.  United 
Bailroads  of  San  Frmndseo,  856. 
«=>706(7)  (CaiJ^pp.)  Evidence  held  not  to 
show  as  matter  of  law  that  pedestrian  fafled 
to  look  before  stepping  into  street. — Sommer  t. 
Martin,  33. 

Evidence  heid  not  to  show  contributory  neg- 
ligence as  matter  of  law  in  stepping  back 
against  automobile. — Id. 

«=>706(8)  (Wash.)  In  action  for  injuries  froa 
being  struck  by  defendant's  aatmnobile  on  oty 
street,  it  was  error  to  instruct  on  safetr  mone 
ordinance  passed  after  accident.— Boweu  ▼. 
Eldridge  Buick  Co..  772. 

«=>706(9)  (Cal.)  Special  finding  in  coUimon 
case  held  not  inconsistent  with  general  verdict. 
—Olsen  T.  Standard  Oil  Co..  393. 
«=>706(9)  (Wash.)  Findings  held  to  Bn]H>ort 
judgment  for  plaintiS  in  action  for  injuries 
from  automobile  at  street  intersection.— Wil- 
bert V.  Stnrgeon,  185. 


Xn.  TORTS. 


(B)     Acta 


o(     Oflieers     •r 


or     Omlaalona 
Asenta. 

«=>744  (Cal.App.)  Trustees  not  liable  for  aeU 
of  policeman  appointed  by  marshal  witboat  an- 
thority.— Baisley  v.  Henry,  399. 

Trustees  not  liable  for  negligence  of  cosejT- 
«nt  or  subordinate  agent. — Id. 

Officer  liable  for  negligence  of  inferior  officer 
only  if  appointment  was  negligent. — ^Id. 

Complaint  held  not  to  allege  negligence  in 
appointment  of  marshal. — Id. 

Allegation  of  marshal's  negligence  in  appoint- 
ing policeman  held  insufficient. — Id. 

(Cl  Defects  or  Obatrnctioma  In  Streeta  asd 
Other  Pnbllc  ■Way*. 

«3808(3)  (Cal.)  Owner  maintaining  li^t 
wells  in  sidewalk  over  area  liable  for  injuries 
without  notice  to  repair.— Monsdi  t.  Pellissier. 
224. 

(D)  Defects    or    Obat  motions    In    Sewera, 
Dralna,  and  Water  Conraea. 

^»835  (Or.)  Governed  by  same  rules  as  nat- 
ural persons  with  respect  to  surface  waters. — 
Harbison  v.  City  of  Hillsboro,  613. 
^9837  (Or.)  City's  liability  for  damage  from 
discharge  of  sewage  cannot  be  shifted  to  third 
person  who  has  contracted  to  maintain  proper 
drainage.— Harbison  v.  City  of  Hillsboro,  613. 

Liable  for  permitting  sewage  to  flow  or  per- 
colate onto  abutting  property.— Id. 

City's  contract  for  use  of  ditch  Meld  not  to 
terminate  irfaintiff's  rights.— Id.  . 

Right  to  use  water  course  for  surface  dram- 
age  does  not  give  right  to  drain  sewage  there- 
City  connecting  sewer  with  private  drain  and 
overtaxing  capacity  held  liable  for  damage  to 
upper  lands.— id.  ...  *_ 

«s»845(5)  (Or.)  In  action  for  damage  from 
obstruction  of  ditch  by  sewage,  motion  for  di- 
rected verdict  properly  denied.— Harbison  v. 
City  of  Hillsboro,  613.  .  »  ,^  ..  ,  ._, 
€=»845(6)  (Or.)  Instruction  JieM  to  fairly  sub- 
mit questions  m  action  for  damages  to  land 
from  obstruction  of  drain  by  sewage. — Harbison 
V.  City  of  Hillsboro,  613. 

XIII.       FISCAI-       MANAOBMBKT,       PUBtlC 
DEBT,  SECURITIES.  AND  TAXATION. 

/A)  Power  to  Incnr  Indebtedness  and  Bx- 
peadttnrea. 

ie=3859  (Wash.)  Can  purchase  armory  site  M- 
der  statute  permissive  only.— State  t.  Burt*, 
788. 
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€=^61  (Wash.)  Expenditure  for  armory  site 
is  for  corporate  pnrposea.— State  y.  Burch,  786. 

(O  Bctnda  and  Other  Seourltlea,  and  Slnlc- 
ing  Funds. 

4=»925  (Kai.)  Declaratory  judgment  that  dty 
might  issue  S  per  cent,  improvement  bonds 
without  priyUege  to  prepay  at  end  of  fiye  years 
affirmed.— State  y.  Kansas  City,  690. 


See  Homldd*. 


MUBDEB. 


MUTUAL  BENEFIT  INSUBANCE. 

See  Insuraace,  «=a72a-793. 

NAMES. 

4=>I0  (Or.)  Defense  of  use  of  assumed  name 
without  filing  of  certificate  must  be  pleaded.—' 
Loveland  y..  Warner,  622. 


NATIONAL  GUARD. 


See  MiUtia. 


NEGLIGENCE. 


See  Master  and  Servant,  «=88-S38;  Municipal 
Corporations,  4=>744--845;  Railroads,  4s» 
826-482;   Street  Bailroads,  •=309-114. 

I.  ACT8  OB  OmsSIOKS    CONSTITDTIHG 

IfBeUOBNCB. 

(A)  PeraoBSI    Condnet    In    General. 

«=»I6  (Okt.)  Each  wrongdoer  liable.— Walters 
▼.  Pralile  Oil  &  Gas  Co.,  906. 

(C)  Condition  and  ITse  of  Ijand,  Bntldlns*, 
and  Otli«r  Btrnetnrea. 

4=932(2)  (CaLApp.)  Well  digger  searching 
for  water  Aeld  an  invitee  entitled  to  or^aarj 
care.— Bush  v.  Weed  Lumber  Co.,  24. 

n.  FBOXIHATB   CAVSB   OP   INJVBT. 

«=>56(l)  (Or.)  "Proximate  cause"  defined.— 
Miami  Quarry  Co.  v.  Seaborg  Packing  Co.,  492. 
4=»59  (Or.)  Foreseeing  precise  iiiiury  not  nee- 
sary  for  proximate  cause. — Miami  Quarry  Co. 
V.  Seaborg  Packing'Co.,  492. 
4Cs»62(l)  (Or.)  Independent  intervening  cause, 
not  foreseeable,  reueves  wrongdoer.— Miami 
Quarry  Co.  v.  Seaborg  Packing  Co.,  492.  ' 
4=>63  (Or.)  Ordinary  weather  conditions  not 
independent  cause.— Miami  Quarry  Co.  y.  Sea- 
borg Packing  Co.,  492. 

ni.  CONTRIBUTORY  NBGUOBNCB. 
(A)  Persona  Injured  In  General. 

•=>65  (Ariz.)  Contributory  negligence  defined. 
— Varela  v.  Beid,  1017. 

4=>65  (Or.)  Contributory  ne^igeAce  charge- 
able, without  other  negligence. — Wallace  v. 
Portland  Ry.,  Light  &  Power  Co.,  147. 

((7)  Imputed  HevllKence. 

4=a93(l)  (Wash.)  Automobile  driver's  negli- 
gence imputable  to  employers  riding.— Cole  v. 
Washington  Water  Power  Co.,  1060. 

IT.  ACTIOHB. 

(A)  Blsht  of  Action,  Parties,  Prellnilnarr 
Proeeedlnva,  and  Pleadlnar. 

«=»II6  (Or.)  Denial  of  negligence  and  plea  of 
contributory  negligence  permissible.- Wallace 
y.  Portland  Ry.,  Light  &  Power  Co.,  147. 
4=»II7  (Or.)  Contributory  negligence  pleaded. 
—Wallace  v.  Portland  By.,  Light  &  Power  Co., 
147. 

«=9ll9(6)  (Cal.App.)  Defendant  must  prove 
contributory  negligence.— Sommer  v.  Martin,  33. 
4s>ll9(6)  (Or.)  Contributory  negligence  mast 
be  pleaded  as  defense. — WaUace  v.  Portland 
By.,  Light  &  Power  Co.,  147. 


(B)  Kyldeace. 

<S=>I34(4)  (CaI.App.)  Evidence  Aeli  to  show 
negligent  operation  of  engine  causing  fire.— 
Maris  v.  H.  Crummey,  Inc.,  250. 
e=»l34(4)  (CaLApp.)  Evidence  lield  to  show 
negligence  in  failing  to  extinguish  fire.— Fabry 
V.  San  Jofuiuin  Light  &  Power  Corporation,  S58. 
€=»I34(II)  (CaLApp.)  Evidence  held  to  show 
engine  caused  fire.— Maria  y.  H.  Crummey,  Inc., 
269.     . 

(C)  Trial.  Judgment,  and  Renew. 


<S=»I36(I5)   (CaI.App.)  Crane  operator's  neg- 
ligence held  fo     ■  ~    "  -  -       - 
Co.,  24. 


for  jury.— Bush  y.  Weed  Lumber 


36(25)  (Or.)  Proximate  cause  question  for 
jury.— Miami  Quarry  Co.  v.  Seaborg  Packing 
Co.,  492. 

«=s>l36(26)  (Cal.App.)  Contributory  negli- 
gence of  invitee  Aew  for  Jury.- Bush  y.  Weed 
Lumber  Co.,  24. 

«s>l39(i)  (CaI.App,.)  Instruction  nmng  "only" 
in  definition  objectionable.— Sommer  v.  Mar- 
tin, 38. 

•=>I39(I)  (Cal.App.)  Instruction  on  responsi- 
bili^  for  fire  from  engine  Keld  proper.— Maris 
V.  H.  Crummey,  Inc.,  269. 
®=>l4t(8)  (Cat.)  Instruction  that  contributory 
negli||ence  must  "directly"  and  "proximately ' 
contribute  to  accident  held  not  erroneous. — OI- 
aen  y.  Standard  Oil  C3o.,  393. 

NEGOTIABLE  INSTBUMENTS. 

See  BiUs  and  Notes. 

NEW  TBIAL. 

Sea  Criminal  Law,  «=3910-04S. 

I.  HATVBB  Aim  SCOPB  OF  RBMBDT. 

4=>6  (Okl.)  Ruling  on  motion  for  new  trial 

discretionary  with  court— Hicks  v.  Alexander, 

923. 

«=9lO  (Nev.)  Effect    of    note    established    by 

party  cannot  be  attacked  by  him  on  motion  for 

new  trial.— Page  v.  Sutton,  881. 

n.  GRoimDS. 

(F)  Verdlet  or  Findings  Contrary  to  I<avr 
or  Bvldence. 

«=»68  (Cal.)  May  be  granted  when  there  is  no 
evidence  to  support  verdict. — Southern  Pac. 
Land  Co.  v.  Dickerson,  676. 
^=>78(l)  (Wash.)  Second  order,  after  two 
verdicts  for  same  party,  does  not  show  an 
abuse  of  discretion.- Moilanen  y.  Blake  Furni- 
ture Co.,  794. 

(H)   Ne-n-Iy  Dlsooyered  Byldence. 

«=»99  (Kan.)  Motion  on  ground  of  newly  dis- 
covered evidence  properly  denied  for  insufficient 
showing  as  to  diligence  or  probability  of  dif- 
ferent conclusion  with  desired  evidence. — Sis- 
sell  V.  Sibler  Serum  Co.,  988. 
9=3 1 02(3)  (CaJ.)  Party  relying  on  newly  dis- 
covered evidence  must  make  strong  showing  of 
diligence. — In  re  Cover's  Estate,  683. 

Denial  *€W  proper  for  want  of  diligence.— Id. 
®=>  104(1)  (Kan.)  Trial  court  may  grant  nev 
trial  for  cumulative  evidence  likely  to  change 
result- HilUbidle  r.  Bradbum,  707. 

m.   PROCBBDINGS   TO  PROCDRB  VKW 
TRIAI.. 

•s>ll7(l)  (Kan.)  Petition  on  ground  of  newly 
discovered  evidence  must  be  presented  within 
one  year  from  judgment— Avery  Co.  v.  Seeley, 
731. 

€=>t44  (Idaho)  Jurors'  affidavits  held  too  in- 
definite  and  uncertain  for  vacating  verdict— 
Moyer  v.  Hyde,  1068. 

€=>I62(3)  (IMont.)  Court  may,  on  motion  for 
new  trial,  direct  the  release  of  a  part  of  dam- 
ages where   excessive.— rComner  y.  Hamilton, 
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«=>I63(I)   (Kaa.)  It   i»    etiiEcient    that    trial 

court  state  li>«  erouud  of  the  motion  BOBtained. 

— HUtabidI«  T.  Bradbnrn,  TOT. 

«s»l63(2)  (Wash.)  Order    held  not   to  limH 

noonds  on  whidb  it  was  granted. — ^Hoilanen  t. 

Blake  Faraitare  Co.,  794. 

•s>IC5  (Kaa.)  PartT  not  bearing  of  ruling  on 

motion  for  new  trial  in  time  to  appeal  heUI  to 

hare  lost  right  to  vacate  judgment  and  order, 

although  relying  on  attomejg  for  another  party 

to  adnse  of  ruling.— Arery  Co.  t.  Seelejt  Tilu 

NOTE& 

See  Billa  and  Notes. 

OFFICERS. 

See  District  and  Prosecuting  Attomejns;  Jus- 
tices of  the  Peace;  Public  Serrice  Conunis- 
sioni;    SberifEs  and  Constables. 

L    APFOOtTKEVT,    <kITAUFICATIOX,    Ant 
TEHDBIE. 

(▲)    (Mie«a,  luid  Fewer  to  AppolBt  to  «ad 
BeaKVTC  froBt  Mice. 


(N«v.)  Legislature  can  abolish  offices  not 
constitutional.— Moore  t.  Humboldt  Cminty,  880. 


IT)  Ten 


•(  OSee,   Vae«i 
IBS  Over. 


4=349  (Ariz.)  Statute  dedaring  vacancy  in 
constitutional  office  on  failure  of  successor  to 
qualify  is  unconsdtutionaL— Sweeney  t.  State, 

4^s>49  (Wash.)  Statute  consolidating  elections 
htld  not  invalid  as  extending  term  beyond  that 
for  which  elected.— State  v.  Superior  Court  of 
King  County,  1053. 

®=>50  (Ariz.)  Constitutional  provision  fixing 
term  applies  only  to  officers  regolacly  elected. 
—Sweeney  v.  State,  1025. 
«=»5I  (Wash.)  Statutes  not  construed  to 
shorten  terms  of  incumbent  officers.- State  v. 
Superior  0>urt  of  King  County,  1053. 
9=355(1)  (Ariz.)  Vacancy  can  be  created  dur- 
ing hold  over  term  only  in  same  ways  as  during 
regular  term.— Sweeney  v.  State,  1020. 

Incumbent  elected  to  succeed  himself  cannot 
hold  over  after  refusing  to  qualify.— Id. 

(O)  ReslBrnatlon,  Snapeasloa,  or  Beaiovsl. 

9=a6l  (Idaho)  Bemoval  statute  is  penal  and 
should  be  strictly  construed,  and  officer  not  re- 
moved unless  he  has  neglected  required  duties. 
—Walton  V.  Channel,  661. 

«=>74  (Kaa.)  Appeal  from  district  court  judg- 
ment ousting  an  officer  Is  tried  like  any  other 
appeal.— State  v.  Bayl,  1002. 

Evidence  held  to  justify  a  judgment  ousting  a 
county  commissioner. — Id. 

III.  RIGHTS,  PO'WKRS,  DUTIES.  ARD 
UABILITIBS. 

.  «=3lOO(2)  (Nsv.)  liBgislature  can  reduce  sal- 
aries of  offices  not  constitutional.— Moore  v. 
Humboldt  County.  880. 

«=s>IOO(2)  (Wyo.)  That  administrator  is  also 
clerk  of  the  district  court  caiuot  disqualify  him 
on  the  ground  of  increasing  his  salary  during 
term.— Bamforth  v.  Ihmsen,  345. 

PABDON. 

C^S  (Ariz.)  Convict  serving  indeterminate 
sentence  not  permitted  to  apply  for  pardon  or 
absolute  discbarge  until  after  expiration  of  min- 
imum term.— Clark  v.  State,  103Z 

PABENT  AND  CHILD. 

See  Infants. 

45=8  (Wash.)  Purchaser  could  assume  that 
widow  who  tendered  deed  executed  by  herself 
and  daughter  was  authorized  to  receive  that 
part  of  consideration  belonging  to  daughter. — 
De  La  Pole  ▼.  Brougbton,  16. 


PAKTIES. 

For  parties  on  Appeal  and  teview  «(  mfiBgc 
as  to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  i^roceedin^  or  inrtm- 
ments,  see  also  the  various  ^eoiic  topics. 

m.  >BW^  PAKTIB8    AITD   CHAXGB    OP 
FABTIBB. 

®=938  (Wy0.)  CSonrt  could  permit  interventiom 
^  heirs  stating  cause  defectivdy  stated  hr  ad- 
ministrator.—Bamforth  V.  fhmsMi,  345. 
«s4l  (Wy«.)  Petition  of  intervener  hM  vray- 
erly  received  in  order  that  the  court  mi^t  set- 
tie  the  whole  eontrovetsy.— Bamfsctfc  t.  Ujd- 
sen,  345. 

«=>42  (Wye.)  ThMt  parties  were  aet  brvn^ 
in  as  plaintiffs  in  first  instance  hM  not  to  pre- 
vent their  intervemng  sobsequentiy. — ^Bamforth 
V.  Ihmsen.  345. 

9SM4  (Wyo.)  Lade  of  formal  an^Bcatiaa  to 
intervene  and  leave  tiiereon  Aeltf  irregularity 
not  jurisdictionaL— Bamforth  v.  Ihmaen,  345. 
«=>47  (Wye.)  In  administrator's  aftioo,  inter- 
vening heirs  held  to  stand  aa  plajntiffa. — ^Bam- 
forth V.  Ihmsen,  345. 

Immaterial  taat  plaintiCs  petition  insuffi- 
cient wliere  intervenera  state  eanae  of  action. 
-M. 

V.  DEFBOTS,   OBJBCTIoaS,   AXD    AVKSD- 
KENT. 

«=>84(l)  (Wye.)  Objection  of  defect  in  par- 
ties on  motion  for  new  trial  comes  too  late.— 
Bamforth  v.  Ihmsen,  845. 
«=»95(l)  (Okl.)  Defect  of  paitisa  ma^  be 
cured  by  amendment  before  or  after  Jodg- 
ment— Chicago,  B.  I.  &  P.  By.  Go.  ▼.  Hyde, 
126. 

PABTmON. 
n.  Aonoirs  for  partitioh. 

(B)  ProeecdlBC*   and  Relief. 
«»63(3)(CalJ^pBj  IdentiiT   of   properij   de- 
scribed in  plaintifrs  deed  held  sufficient^  cs- 
tablighed.— Flores  v.  Flores,  54. 

Failure  to  produce  map  used  in  probate  pro- 
ceedings in  dutribution  of  land  hM  not  to  pre- 
vent establishing  tide  in  pnrdiaser.— Id. 
«=387  (UtabTwife  entitled  on  partition  to 
lien  for  taxes  paid  on  exeeasralae.— ^ThompsoB 
V.  Keynolds,  516.  ^~ 

PABTNEBSmP. 

I.  THE  RBI.ATIOir. 
(B)   Aa  to  Third  Peraoauk 

^941  (Utah)  Mere  execution  of  an  agreement 
'held  not  to  create  de  facto  corporation  so  as 
to  relieve  parties  from  liability  as  partaers. — 
Qgden  Packing  &  Provision  Co.  v.  Wyatt,  978. 

(C)  Evideace. 

9^55  (Kaa.)  EMdence  held  to  show  existence 
of  a  partnership.— Stun  v.  Burdett,  1006. 

n.  THE  FIRM,  ITS  HAME,  PO^HTERS,  AHD 
PROPBiRTT. 

®=364  (Utah)  Partnership  has  right  to  adopt 
any  name  desired.— Ogden  Packing  A  Provision 
Co.  V.  Wyatt,  978. 

IV.  RIGHTS   Ain>  I.IABII.ITIES  AS  TO 
THIRD  PERSONS. 

CD)  Actions  kr  or  Asalnat  Flrau  or  Part- 
ners. 

«=>2I7(3)  (Kan.)  Evidence  hold  to  show  a 
partnership  liabiUty.— StuU  v.  Burdett,  1005. 

VII.  DISSOI<UTION,    SETTLBMBlfT.  AHD 
ACCOUNTING. 

(A)  Canaes  of  Dlsaolntton. 

^=3259  (Utah)  Partnership  presumed  to  con- 
tinue until  contrary  shown.— Ogden  Paclcing  & 
Provision  (3o.  v.  Wyatt,  978. 
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not  consented  to  by  plaintiff  held  enot.—'ESng 
V.  Carney,  270. 


(B)   Rlarkto,  Powers,  and  UabUltieo  after 
Dlooolntlon. 


€=3290  (Utah)  Members  liable  as  partners  aft- 
er incorporation  to  person  without  notice. — 
Ogden  Packing  &  Prorision  Co.  v.  Wyatt,  978. 

(D)  AetlOBo  for  Dlaaolntloa  and  Aeeouat- 
tag. 

^=3327(1)  (Km.)  An  accounting  is  not  pre- 
vented by  piaintiff*B  inability  or  failure  to  al- 
lege the  amount  which  will  be  found  due. — Meta 
T.  Emery,  734. 

®=>340  (Cal.)  In  snit  for  accounting  of  profits, 
sale,  of  partnership  real  estate  before  property 
of  individual  defendants  held  proper.— Freeman 
V.  Donohoe,  593.    ■ 

€=3344  (Cal.)  Under  terms  of  judgment  held 
that  there  could  be  no  issuance  of  general  exe- 
cution until  after  partnership  property  was  sob- 
jected  to  claims  of  plaintiff  in  suit  for  accoont- 
mg.— Freeman  v.  Donohoe,  698. 

PATENTS. 

XI.  RBlGVI<ATIOir    OF   DEAI/INGS   IK   FAT- 

BHT  RIGHTS   AND  PATKHTED 

ARTICLB8. 

€=>223  (Kan.)  Contract  for  sale  of  right  to 
grant  of  letters  patent  held  within  statute  re- 
lating to  sale  of  patent  rights.— Hager  v.  Hale, 
629. 

Assignment  of  letters  after  sale  of  patent 
right  does  not  change  character  of  sale.— Id. 

PAYMENT. 

II.   APPl.lC.*.T10Ff. 

€=338(1)  (Okl.)  Debtor  may  direct  application. 
— Waples-Platter  Grocer  Co.  v.  Hardin,  433. 
€=»39(l)  (Okl.)  When  debtor  fails  to  direct 
to  which  debt  payment  is  to  be  applied,  credi- 
tor may  apply  as  he  sees  fit.— Waples-Platter 
Grocer  Co.  v.  Hardin,  488. 
€=>4I(I)  (Okl.)  Where  debtor  and  creditor 
fail  to  direct  application  of  payment,  such  duty 
devolves  on  the  court — Waples-Platter  Grocer 
Co.  V.  Hardin,  433. 

€=>45  (Okl.)  Where  debtor  and  creditor  have 
failed  to  direct  payment,  courts  will  apply  pay- 
ments to  debts  according  to  their  priority. — 
Waples-Platter  Grocer  Co.  v.  Hardin,  433. 
«=>47(i)  (Okl.)  Where  debtor  and  creditor 
have  failed  to  direct  payment,  courts  will  apply 
payments  to  debts  according  to  their  priority 
but  rale  is  subject  to  qualification  where  rights 
of  third  parties  involved. — ^Waples-Platter  Gro- 
cer Co.  V.  Hardin,  433. 

Court  will  direct  that  payment  after  execu- 
tion of  guaranty  for  purchase  of  future  goods 
be  applied  to  such  purchases. — ^Id. 
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€s>65(6)  (Okl.)  Is  never  presumed  when  debt 
is  proven  and  burden  is  on  debtor  to  show  dis- 
charge.—People's  Nat.  Bank  of  Kingfisher  y. 
Rickords,  130. 

PERPETUITIES. 

€=>6(I7)  <Cal.App.)  Right  of  renewal  in  per- 
petuity enforceable.- Becker  v.  Submarine  Oil 
Co..  245. 

€==9(7)  (Cal.App.)  Grant  in  trust  for  gran- 
tor's life,  with  residue,  including  proceeds,  on 
her  death,  to  grantees,  not  void  because  it  pro- 
vides for  accumulations,  where  none  accrued. 
—Whitney  v.  NeaUey,  235. 

PHYSICIANS  AND  SURGEONS. 

€=>I5  (Okl.)  Patient's  authorization  to  oper- 
ate implies  authority  to  diagoose  and  make  ex- 
ploratory incisions. — King  v.  Carney,  270. 

Surgeon  discovering,   while   operating,   unan- 
ticipated  conditions,    is   justified  in   removing 
them  without  express  consent.— Id. 
4S3l8(7)    (Okl.)  Exclusion  of  testimony  show- 
ing emergency  and  authorizing  extra  operation 


PLEADING. 

For  j>Ieadings  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

1.   FORM  AHD  ALLBGATIOjrS  IS  GBNBRAI,. 

€=>8(8)  (Cal.App.)  Legal  condusions  add 
nothing  to  complaint. — Baisley  v.  Henry,  399. 
€=»8(r5)  (Colo.)  Allegations  of  fraudulent  in- 
tent lield  not  conclusions.— Gwillim  v.  Asher, 
609. 

^=»32  (C«I.A|ip.)  Complaint  in  action  on 
building  contract  need  not  plead  plans  and 
specifications. — Hancodc  v.  C!Iark,  1098. 
€=>32  (Or.}  Construction  of  pleader  must  give 
way  to  admitted  contract— Loveland  ▼.  Warner, 
622. 

€=>35  (Colo.)  If  allegations  of  fact  show  equi- 
table ownersnip  and  trust,  conclusion  wiU  be 
deemed  surplusage. — GwilUm  v.  Asher,  609. 
€=^36(3)  (Waah.)  In  action  for  injuries  by  be- 
ing struck  Iw  automobile,  the  answer,  by  its 
admissions,  held  not  to  preclude  objection  to 
pleaded  safety  zone  ordinance,  passed  after  ac- 
cident.—Bowell  V.  Eldridge  Buick  Co.,  772. 

II.   DECLARATION.    COMPLAINT,   PETI- 
TION,  OR   STATEMENT. 

€=>49  (Mont.)  Complaint  sufficient  if  plaintiff 
is  entitled  to  relief,  regardless  of  the  form  in 
which  action  is  brougnt — Samuell  T.  Moore 
Mercantile  Co.,  376. 

€=363  (CaLApp.)  In  statutory^  actions  'party 
must  bring  himself  strictly  within  requirements. 
— McLain  v.  Uewellyn  Iron  Works,  869. 

ni.  PL.EA  OR  ANSWER,  CROSS-COH- 

PLAINT,    AND    AFFIDAVIT 

OF   DEFENSE. 

(A)  Defense*  In  General. 

€=393(3)  (Wash.)  Plea  of  limitations  and  gen- 
eral denial  in  suit  on  notes  does  not  present 
inconsistent  defenses. — Spahr  v.  laebeck,  1019. 
€=398  (Or.)  Admission  in  answer  of  things  not 
averred  not  to  be  tolerated. — Loveland  v.  War- 
ner, 622. 

(O  Traveraes  or  Denials  and  Admissions. 

€=3 1 22  (Nov.)  Contract  incident  to  acceptance 
of  message  for  delivery  presumptively  within 
knowledge  of  telegraph  company,  and  not  to  be 
denied  on  information  and  belief. — Parka  v. 
Western  Union  Telegraph  Co..  884. 
€=>I29(I)  (Cal.)  Answer  admits  averment 
not  denied. — Ensele  v.  Jolley,  1085.  * 
€=3l29(2)  (Cal.)  Allegations  not  denieddeem- 
ed  admitted.— Moore  v.  Moffatt,  220. 

<D)  Matter  In  Avoldaaee. 

€=3 1 30  (Nov.)  Mere  statement  of  inconsistent 
facts  in  answer  nothing  more  tJian  denial  of 
allegations.— Parks  v.  Western  Union  Tele- 
graph Co.,  884. 

€=3l3l  (Nov.)  Flea  in  confession  and  avoid- 
ance implies  that  but  for  the  avoidance  the  ac- 
tion may  be  maintained. — Parks  v.  Western  Un- 
ion Telegraph  Co.,  884. 

(E)  Set-Off,  Conmtcrelalnt,  and  Cross-Com- 
plalnt. 

€=>I38  (Cal.App.)  Averments  denying  issue 
of  performance  by  plaintiff  need  not  be  ex- 
pressly pleaded  as  set-off.— Wagner  v.  Buppe, 
1095. 

IV.  REPUCATION  OB  REPLY  AND  SVBSE- 
«tCENT   PLEADINGS. 

€=»I80(I)  (Colo.)  Replication  alleging  equita- 
ble title  in  plaintiff  is  not  a  departure  from 
complaint  alleging  ownership  in  fee. — Foster  ▼. 
Coffey.  900. 

€=>I80(2)  (Okl.)  Where  insured's  petition  al- 
leges compliance  with  policy,  which  answei  ds* 
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«=»2I4^3|  'Cal.)  AIli»9r>/r.  uluw  as  tni«  •■  j 
<J*t/iiirr*r,--M'/f.»'-:i  r,  f'*.:;»*>r.  221, 
«E»2I8M)    iOVk.)  Od  iV^irrer.  if  th«  |t<>trdoB. 
M  a  •b//(<>,  fs>i«  to  ctoto  a  <»rs«  of  a/^.Uyn,  it 
fai  not  «rror  to  aoataio  tfc«  deuarrt-r— OMk  ▼. '. 

Tf.  AMKMtttSn   Am    nrprLEMBSTAI. 

rvKAOina*  ako  kcpleajieb. 

4Bi>240(l7)  (Cai,A9p,)  New  «aa»<>  of  action 
J(«M  ix/t  •'^  ap  tiT  aineivlcd  c'/nipl«int  in  ae- 
tf'/n  M  rnJ^lir^rr  bond,— Kirkmaa  Noraeriea  T. 

<E»293  (Wya.)  Time  for  anawerioc  ameivlcd 
pl»«/iiii(  aftor  aantiiiriinc  of  demurrer  within 
»-/rtiri'«  tUMrretion,-- M<Oinnia  t,  Beatty,  340, 
4=>2M  (Cat.)  Allefationa  in  anawer  not  con- 
Hiiif.tkA  m  paawnc  <n>  demurrer  to  amended 
<y/ni plaint/— Monacb  ▼.  PelJia«icr,  224. 

XI.  Monom. 

4E"343^0kl.)  Jtidgment  on  pleading*  nnantbor- 
iMd  where  iacoe  of  fact  prcaented.— Vearcain 
T,  Mutter,  122. 

Judcment  «n  pleadinca  erroneooa  where  an- 
»w«r  end  reply  *t«  filed,— Id. 

Judament  on  pleadinca  kefd  error.— Id. 
«s>345(l)  (Nav.)  I>«fen«e  or  demurrer,  only 
(•ontiiiiient  or  b7P<ith<;tir-al,  infcuffir-ient  upon 
which  to  ba»e  luMment  on  pleading*.— Parka  t. 
W«Nt«rn  Union  'J>l«crapb  Co.,  HH4. 
^a»349  (Or.)  Judgment  on  the  pk-adinga  lim- 
ited to  amount  admitted  by  anawer.— Jetmore  r. 
ArulerMOtt,  4M>. 

^s»350(3)  (Cal.)  Hubmiaaion  of  case  on  plead- 
Inga  without  eriaenne  held  admUiiioD  of  affirm- 
ative allegation  of  anawer.— Mcbwab  ▼.  Richard- 
aon,  SWI. 

41=9395  (Okl.)  Timely  motion  to  iitrike  allega- 
tloD«  cotiMtltuting  departure  ii  the  proper  way 
to  aare  the  queetlon.— NatioDnl  Fire  Ina.  Co.  of 
Hartford.  <;onn.,  v.  Nichola,  272. 
^s>3S3  (Wyo.)  Motion  to  atrike  proper  when 
pleading  filed  oat  of  time  without  leare.— Mc- 
Olririla  r.  Bcatty,  840. 

4s»356(4)  (Wyo.)  Aniiwer  to  amended  plead- 
ing may  not  be  stricken  because  of  time  of 
iiiing  in  absence  of  rule,  order,  or  practice. — 
MKllnnls  y.  Beatty,  840. 
•=9360(1)  (Wyo.)  Motion  to  atrike  may  be 
made  and  heard  without  notice.— McOinnls  ▼. 
lieattT.  840. 

4s»364(5)  (Cal.)  No  error  in  striking  from 
answer  deniala  of  facts  admitted  therein.— 
People  V.  Ford  Motor  Co.,  217. 
4=>367(0)  (Or.)  Penalty  for  disobeying  order 
to  make  more  deflnlte  and  certain  stated.— Jet- 
more  V,  Anderson,  400. 

Xllt.  DBFBCTS  AMD  OBJECTIONS,  "WAIV' 

BR.   AND    AIDBR   BY    VBRDICT 

OR  JUDGMBNT. 

•=a»403(5)  (Cal.)  Defects  in  complaint  for 
mechanic's  lien  as  to  use  of  materials  cured  by 
•nawer.- EnseU  t.  JoUey,  1086. 
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PBEN'CIPAL  AM)  AGENT. 

See  Attorney  and  CUent:  Brokeiai. 

m.  KI6HTS  Am*  UABIUTIKS  AS  TO 
THIRD   PER80XB. 

(A)  P*vren  •(  As«t^ 

«=>92(2)  (Waah.)  Ownera'  ranejy  agaiast 
ageat  appointed  to  aell  aato  receiriac  fall  cash 
price  therefor. — tkereoaon  r.  MaeCaUnm-Doaa- 
hoe  Finance  Co.,  TTS. 

^=»I05(3)  (Waab.)  Loan  company  keM  agent 
of  mortgagee  ia  accepting  payment.— Krans  t. 
Dowell,  795. 

e=>l37(l)  (Waab.)  Aaaignee of  cooditwoal aale 
contract  aeld  estopped  to  deny  dealer'a  anthor- 
ity  to  mortgi^e  aatomobile.— General  Motora 
Acceptance  Corporation  t.  Arthaod  JOnd  Co.. 
194. 

(C)  Vn«««ltorla««   pmA   'Wroa«fal   Aeta. 

4=»I59(I)  (Colo.)  Irrigation  diatrict  whose 
bonds  were  received  by  agent  and  by  principal 
from  tiim  not  required  to  elect  whidi  it  would 
sue  for  their  return. — ^Henry  L.  Doberty  &  Co. 

T.  Youngblnt,  85. 

(E)   K«tfee  ta  Aarent. 

^9l79(2)  (CalJ^pp.)  Notice  to  agent  prior  to 
creation  of  agency  ia  not  notice  to  prindpaL — 
Newball  Land  &  Farming  Co.  t.  Hogne-Kellogg 
Co.,  562. 

PRISONS. 

«s9i5  (Ariz.)  Credita  are  deducted  from  max- 
imum sentence,  and  may  reduce  minim nm  gen- 
tence.-Clark  t.  State,  1032. 

PROCESS. 

II.  SBRTICB. 
(A)  Peraonal    iiervlo*    ta    G«Beral. 

4s»65  (Kan.)  Service  upon  nonresident  trua- 
tee  in  coon^  attending  regular  meeting  of  tms- 
tees  in  action  against  him  by  other  trustees 
Aeid  sufficient.— lams  v.  Tedlock,  537. 

ni.  DBFBCTS,    OBJECTIONS,   AND 
ABIBNDHBNT. 

^=9156  (Okl.)  Motion  to  quash  service  of  sum- 
mons after  judgment  held  collateral  attack  apoa 
such  Judgment— Gregg  v.  Seawell,  006» 
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PBOHIBmON. 

I.  RATI/REi  AND   GROUNDS. 

«s>3(l)  (Cal.)  Not  invoked  aB  to  order  made 
as  incidental  in  progress  of  case.— Sutter  Goan- 
ty  V.  Superior  Court  of  California  in  and  for 
Sacramento  County,  84d. 

$=93(3)  (Cal.)  Held  to  lie  for  erroneously  di- 
recting ^arty  to  be  brought  in. — Sutter  County 
y.  Superior  Court  of  California  in  and  for  Sac- 
ramento County,  849. 

^s>IO(l)  (Cal.)  Purpose  of  writ,  — Sutter 
County  T.  Superior  (jourt  of  California  in  and 
for  Sacramento  County,  849. 
^s>iO(l)  (Wash.)  Writ  lies  to  prevent  pro- 
ceeding in  action  where  court  has  no  jurisdic- 
tion.—State  T.  Superior  Court  of  King  County, 
783. 

«=>I0(2)  (Cal.)  Pendency  of  other  cases  in 
other  courts  does  not  warrant  issuance  of  writ. 
— Sutter  County  ▼.  Superior  CJourt  of  Califor- 
nia in  and  for  Sacramento  (bounty,  849. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

4s»9  (Mont.)  Presumption    of    ownership    at- 
taches to  possession. — Park  v.  Orady.  382. 
4=»9  (Okl.;  Possession    presumes    ownership. 
—Foley  T.  Brown,  267. 

P13LIC  IMPROVEMENTS. 

See  Municipal  Corporations,  9=>438-638. 

PVBUC  L&NDS. 

See  Mines  and  Minerals,  ^=96. 

II.  817RVBY  AND  DISPOSAIi  OF  LANDS  OF 
UNITBD    STATUS. 

(B)  Bntrlea,  Sales,  and  PaaseBSory  RIsMs. 

$s»35(5)  (Cal.)  Placer  mining  locator  entitled 
to  machinery  placed  on  land  before  withdrawal 
as  against  homestead  eutryman. — Son  v.  Adam- 
son,  392. 

(H)   Grants  In  Aid  ot  Railroada. 

4s>92  (Kan.)  Grant  of  railroad  right  of  way 
held  superior  to  title  by  settlements  under 
homestead  and  pre-emption  laws.— Union  Paa 
B.  Co.  V.  Heger,  1008. 

Construction  of  public  highway  within  bound- 
aries of  right  of  way  paralleling  track  granted 
by  Congress  did  not  extinguish  raUroad  s  right 
to  strip  lying  across  highway  from  track.— Id. 

Bailroad  purchasing  property  of  other  rail- 
road including  right  of  wa^  granted  by  Con- 
gress took  right  of  way  subject  to  disability  to 
alienate  any  part  thereof. — Id. 
«=s>92  (Kan.)  "Public  lands"  within  statute 
granting  right  of  way  through  public  lands  de- 
fined.—Union  Pac.  R.  Co.  V.  Weaver,  1011. 

Right  of  way  superior  to  rights  resulting  from 
entries  made  subsequent  to  enactment  of  stat- 
ute granting  right  of  way  notwithstanding  pri- 
or canceled  entries. — Id. 

(M)  Conreyanees,  Contracts,  and  Bxemp- 
tiona. 

€=»t40  (Cal.App.)  Existing  judgments  at  time 
patent  received  equal  liens  on  land,  unless  un- 
der Homestead  Act — Seccombe  v.  Case,  425. 

PUBLIC  SERVICE  COMMISSIONS. 

4e»6  (Mont.)  Administrative  body  having  lim- 
ited powers.— State  v.  Boyle,  378. 
^s>l8  (Utah)  Should   make   rate   to   be   paid 
definite  and  certain.— Utah  Hotel  Co.  v.  Pub- 
lic Utilities  Commission  of  Utah,  511. 
$=>35  (Utah)  Finding  on  undisputed  evidence 
admitting  but  one  inference   is   conclusion   of 
law.— Bamberger    Electric    B.    Co.    t.    Public 
Utilities  Commission  of  Utah,  314. 
«=»35  (Utah)  Question     of     jurisdiction     of 
Commission  not  raised  by  pleadings  or  argu- 


ment reserved.- Utah  Hotel  Co.  t.  Public  Util- 
ities Commisiiion  cf  Utah,  511. 
<S=>35  (Wa»h.)  Courts  should  be  slow  to  in- 
terfere  with   discretion. — Public   Service  Com- 
mission of  Washington  t.  State,  791. 

PUBLIC  SERVICE  CORPORATIONS. 

See   Carriers;    Gas;    Railroads;    Street  Rail- 
roads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION  AND   DBFBNSBS. 

«=»I0(2)  (N.M.)  Generally  plaintiff  must  re- 
cover on  strength  of  his  own  title  rather  than 
the  weakness  of  adversary's. — New  Mexico  Re- 
alty Co.  V.  Security  Investment  &  Development 
Co.   084. 

Plaintiff  must  trace  paper  title  to  government 
or  grantor  in  poBsession.— Id. 

It  is  sufficient  that  plaintiff  connect  his  title 
with  common  source. — Id. 

U.  PROCBBDINOS  AND  RBLIBF. 

$=927   (Cal.)   Under  allegations  of  complaint, 
action  held  to  have  characteristics  of  ejectment. 
— Southern  Pac.  Land  Co.  v.  Dickerson,  57tt. 
$s>30(l)   (Wyo.)  Action  is  one  to  recover  real 
property  within  statute  providing  for  interven- 
tion.— Bamforth  v.  Ihmsen,  345. 
«=934(  I )   (Wyo.)  Petition  of  intervention  held 
to  state  cause     of  action  for  auieting  title.— 
Bamforth  v.  Ihmsen,  345. 
$=337(1)  (Cal.)  Answer  held  to  present  legal 
defense.— Southern  Pac.  Land  Co.  v.  Dickerson, 
576. 

la-Jlt(l)  (Cal.App.)  Lease  of  spring  held  not 
so  uncertain  as  to  be  void,  and  burden  was  on 
plaintiff  to  offer  evidence  in  avoidance. — Cuddy 
V.  O'Brien,  37. 

«=>44(2)  (Cal.App.)  Testimony  as  to  defend- 
ant's failure  to  pay  rent  held  inadmissible  in 
action  to  quiet  tide.— Cuddy  v.  O'Brien,  37. 
$=>44(3)  (Okl.)  Judgment  for  plaintiff  held 
not  against  weight  of  evidence. — Foley  v. 
Brown.  267. 

$=»47(2)  (Cal.)  Verdict  condnsive,  when  ac- 
tion legal  rather  than  equitable.— Southern  Pac. 
Land  Co.  v.  Dickerson,  576. 

J'ury  held  not  to'  act  in  advisory  capacity, 
where  purely  legal  rights  involved.— Id. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROIi  AND  REGITIiATION  IN  GBN- 
BRAIi. 

$=>5'/2  [New,  vol.  6A  Key-No.  Sorles] 

(Okl.)  Application  of  Federal  Control 
Act  stated.— Chicago,  B.  L  &  P.  By.  Co.  Hyde, 
125. 

Action  for  injuries  arising  during  federal  con- 
trol held  properly  commenced. — Id. 

Federal  orders  fixing  venue  not  retroactive. 
—Id. 

IV.  IX>CATION    OF    ROAD,    TBRMINI,    AND 

STATIONS. 

$=>57  (Moat.)  Abandonment  of  road  not 
ground  for  recovery  of  damages  by  individual. 
—Helena  &  Livingston  Smelting  &  Reduction 
Co.  ▼.  Northern  Pac.  By.  Co.,  370. 

Abandonment  of  road  held  not  a  special  in- 
jury to  mine  owner. — Id. 

V.  RIGHT   OF   'WAY   AND   OTHBR   INTBR- 

BSTS  IN  LAND. 

«=>64(l)  (Or.)  Obligation  to  build  road  within 
reasonable  time  implied. — Southern  Pac.  Co.  ▼. 
Erickson.  942. 

Delay  m  building  road  held  not  unreasonable. 
-Id, 
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▼I.  COHBTRCCTIOn,    MAINTEJf  AUCBS,    AHD 
H<tITIPMBl«T. 

«s»94(3)  (Utah)  Statate  retrnlatiiig  grade 
croBBinga  applies  only  to  public  crossines. — 
Bamberger  Electric  R.  Go.  t.  Pablic  UtiUties 
Commission  of  Utah,  314. 

Eridence  Xeld  to  show  crossing  was  private 
and  not  pablic. — Id. 

Test  of  pablic  and  private  crossing  stated. 
— ^Id. 

Permissive  use  does  not  make  private  cross- 
ing a  public  one. — Id. 

«=>99(5)  (Utah)  Commission's  autliority  to 
investigate  crossing  accidents  and  to  make  or- 
ders dees  not  authorize  closing  crossing. — 
Bamberger  Electric  R.  Co.  v.  Public  UtiUties 
Commission  of  Utah,  314. 
4=999(11)  (Utah)  (Commission's  power  over 
private  crossings  not  determinable  on  review  of 
order  dosing  highway  crossing. — Bamberger 
Electric  B.  Co.  v.  Pablic  UtiUties  Commission 
of  Utah,  314. 

Z.  OFBRATIOlf. 

(B)     BtmtatorTt     Hamldpal,     and     Offlcln.1 
Resnlattoms. 

4s»250  (Mont.)  Statute  requiring  record  of  in- 
jury to  animals  constitntionaL— Foster  v.  Ore- 
gon Short  Line  R.  C!o.,  376. 

(F)   Aocldents  mt  Croaalnsa. 

«s9325(S)  (Utah)  Boy  watching  train  held 
negligent. — Jensen  v.  Oregon  Short  Line  R.  Co., 
101. 

<S=>327(I)  (Utah)  Pedestrian  must  look  and 
Usten.— Jensen  v.  Oregon  Short  line  R.  Co., 
101. 

«s>327(IO)  (Utah)  Neglect  to  look  held  not 
excused  by  train  movements. — Jensen  v.  Ore- 
gon Short  Line  R.  Co.,  101. 
«=s)328(l)  (Kan.)  Driver  of  automobUe  cross- 
ing in  front  of  hand  car  held  guilty  of  contribu- 
tory negUgence.— Johnson  v.  Missouri,  K.  & 
T.  Ry.  Co.,  J27.  .      ^  ,, 

«s»338  (Kan.)  Last  clear  chance  doctrme  held 
inapplicable.— Johnson  v.  Missouri,  K.  &  T.  By. 
Co.,  727. 

«=a348(l)  (Utah)  Evidence  he2<2  insufficient  to 
show  negligence.-Jensen  v.  Oregon  Short  Line 
R.  Co.,  101. 

i^»348(4)  (Utah)  Evidence  held  not  to  show 
want  of  lookoat.--Jen8en  v.  Oregon  Short  Line 
R.  Co.,  101. 

(I)  Ftrea. 

«=>48l(3)  (Okl.)  Evidence  of  emission  of 
sparks  by  engines  admissible. — ^Midland  Valley 
R.  Co.  V.  Taylor,  1102. 

^9482(2)   (Okl.)  Origin   of   fire   provable  by 
circumstantial  evidence.— Midland  Valley  R.  Co. 
V.  Taylor,  1102. 
Evidence  of  cause  of  fire  held  sufficient— Id. 

REAL  ACTIONS. 

See  Ejectment;   Partition;    Quieting  Title. 

BECOBDS. 

See  Appeal  and  Error,  «=»500-714;   Criminal 
Law,  <S=1088-1122. 

4=>7   (Nev.)  Document    is    "filed"    when    de- 
posited with  and  received  by  proper  officer  for 
filing,  with  payment  of  necessary  fee  if  demand- 
ed.—Golden  V.  McKim,  602. 
«=s>9i/2  [New,  vol.  I2A  Key-No.  Series] 

((Sal.)  Partner  surrendering  automobile 
to  copartner  in  no  position  to  daun  legal  title 
did  not  pass  under  registration  law. — ^Boles  t. 
Stiles,  848. 

9=>I7(I)  (N«v.)  Duplicate  remittitur  of  new 
remittitur  nunc  pro  tunc  not  issued  where  re- 
mittitur was  filed  with  clerk  of  lower  court, 
but  has  been  lost. — Golden  v.  McKim,  602. 
4s»l7(7)  (Nev.)  Clerk  of  lower  court  presum- 
ed to  have  filed  remittitur  received. — Golden  v. 
McKim,  602. 


BEFOBSIATION  OP  INSTRCBIENTS. 

I.  RIGHT  OF  ACnOIT  AITD  DBTBHSKS. 

<S=>23  (Wash.)  SeUer's  acts  held  oppressiTe 
and  coercive,  but  buyer  not  entitled  to  reUef 
where  complaint  or  protest  not  made^ — ^White 
V.  T.  W.  Little  Co.,  186. 

BEPLEVIN. 

I.  RIGHT  OF  ACTIOH  AlVD  DBFBHSBS. 

«=>8(4)  (Cal.)  Plaintiff  must  have  right  to  im- 
mediate and  ezdnsive  possession.- Boles  v. 
StUes,  848. 

€=98(5)  (Nev.)  Party  purchasing  automobile 
on  contract  and  having  right  of  possession  held 
entitled  to  sue  for  recovery.— Ranis  v.  McLeod. 
501. 

TV.  PLKASIHG  AITD  BVfDBIICB. 

€=972  (Nev.)  Nonconflicting  evidence  held  to 
justify  finding  for  plaintiff. — Rahis  v.  McLeod, 
501. 

V.  DAMAGES. 

€=976  (Mont.)  Actual  damage  cannot  exceed 
reasonable  value  of  use  of  automobile  from 
date  of  seizure  to  time  of  trial,  in  absence  of 
claim  of  physical  damage. — Lather  v.  Lee,  365. 
€=976  (Nev.)  Damages  for  detention  date  from 
right  to  possession.— Rshis  v.  McLeod,  601. 

TI.   TRIAt,     jmCMBNT.     EWFORCEMKWT 
OF  JUDGMENT,  AND  RBTTE1V. 

€=993  (N.M.)  General  verdict  is  suffident,  in 
absence  of  request  for  findings. — Gallegos  v. 
Lopez,  71. 

Til.  I.IABII.mB8  OIT  BOITDS  AHD  ITHDBR- 
TAKINGS. 

€=9l23  (Cat.App.)  Redelivery  bond  in  claim 
and  delivery  held  to  cover  valuation  of  prop- 
erty set  up  in  amended  complaint. — KirKman 
Nurseries  v.  Thorwaldson,  253. 

RETROSPECnVB  LAWS. 

See  Statutes,  €=9263. 

REVENCS. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIPARIAN  RIGHTS. 

See  Waters  and  "Water  Courses,  €=»7T. 


See  Highways. 


ROADS. 
ROBBER¥. 


€=»24(l)  (Cal.App.)  Evidence  held  to  sustain 
conviction  of  robbe^.— People  v.  Morales,  108& 
€=>24(l)  (Colo.)  Eridence  held  to  show  de- 
fendants participated  in  robbery.— Stone  v.  Peo- 
ple, 897. 

€=924(1)  (OM.Cr.App.)  Evidence  held  to  sus- 
tain conviction.— Rochel  v.  State,  466. 
€=928  (Colo.)  Verdict  of  ^Ity  of  "robbery 
with  a  deadly  weapon,"  omitting  "aa  charged 
in  the  information,"  held  suffident.- Van  Diest 
V.  People,  606. 

SALES. 

See    Judidal    Sales;     Taxation,    «=9642-*4S: 
Vendor  and  Purchaser. 

I.  RBCtVISITES    AND    VAI.IDITT    OF    COM- 
TRACT. 

€=97  (Wash.)  Contract  hdd  one  of  sale  and 
not  of  -agency. — Wenatchee  Northern  Ware- 
house &  Marketing  Co.  v.  Leavenworth  State 
Bank,  1051. 

€=948  (Idaho)  In  an  -action  on  contract  de- 
fense that  it  is  iUegal  presents  no  matter  of 
private  right  calUng  for  protection  or  enforce- 
ment.—MdSonnon  V.  HoMen,  656. 
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4»49  (Idaho)  If  contract  is  not  separable 
and  any  element  ia  tainted  with  illegality,  plain- 
tiff relying  on  it  cannot  recover.— McConnon  t. 
Holden,  666. 

e=>5l  (Okl.)  Delay  does  not  constitute  laches 
unless  injury  has  resulted  therefrom.— Ham  T. 
Smith,  642. 

Purchaser  by  i>ayment  of  interest  on  note  did 
not  ratify  contract  or  waive  fraud  unless  he 
intended  to  so  do.^-Id. 

«=>53(3)  (Okl.)  Whether  purchaser  vaived 
fraud  and  ratified  contract  Keld  for  the  Jury. — 
Ham  v.  Smith,  642. 

U.  0OH8TRCCTI01T  OF  CONTRACT. 

^»62  (Wash.)  Agreement  to  make  up  short- 
age in  goods  Aeta  independent  agreement. — 
Leavenworth  State  Bank  v.  Caahmere  Apple 
Co.,  6. 

«=>62  (Wash.)  Seller  held  entitled  to  market 
value  of  boxes  shipped  in  excess  of  order.— 
Leavenworth  State  Bank  v.  Wenatchee  Valley 
Fruit  Exch.,  &. 

«s»66  (Wash.)  Purchaser  hOd  not  liaUe  for 
certain  i;ood8  shipped  to  third  par^. — Leaven- 
worth State  Bank  v.  Wenatchee  Valley  Fruit 
Exch..  8. 

4=984  (Cai.App.)  Defendant  held  required  by 
contract  to  deliver  crop  from  certain  land  for 
definite  term.— Pratt-Low  Preserving  Co.  v. 
Bvans,  241. 

4=>85(2)  (Wash.)  Contract  for  manufacture 
of  boxes  held  one  for  manufacture  of  apple 
boxes  at  certain  mill  and  hence  performance 
excused  by  burning  of  mill.— Leavenworth  State 
Bank  v.  Cashmere  Apple  Co.,  5. 

m.  HODIFICATION  OR  RBSCISSION  OF 
COHTRAOT. 

(A)    Bf  Aarreement  of  Parties. 

4=>69  {CalApp.)  Printed  disclaimer  of  guar- 
anty  in  small  type  on  letter  held  insufficient  to 
modify  contract. — Newhall  Land  &  Farming  Oo. 
V.  Hogue-Kellogg  Co.,  662. 

(C)    Reaetaslon   bjr    BvTCr. 

«=>I24  (Okl.)  Technical  tender  not  condi- 
tion precedent  to  commencement  of  suit  to  re- 
scind purchase  for  fraud.— Harn  v.  Smith,  642. 

rV.  PBRFORMAMCB  OF  CONTRACT. 
(C)  DellTery    and     Acceptance    of    Goods. 

^»I6I  (Okl.)  Carrier  held  sellera'  agent  mak- 
ing seller  liable  for  carrier's  failure  to  deliver. 
—Bower- Venus  Grain  Co.  v.  Smith,  265. 
«s>l64  (Wash.)  Seller  liable  for  faUure  to  de- 
liver, though  mutual  mistake  as  to  number  of 
boxes  on  hand.— Leavenworth  State  Bank  v. 
Cashmere  Apple  Co.,  6. 

€=9l79(3)  (wash.)  Acceptance  waives  delay 
in  delivery,  unless  qualified  by  reservation  of 
right  to  claim  damages. — White  v.  T.  W.  lattle 
Co..  186. 

<=3l8l(l?)  (CaLApp.)  Finding  that  purchaaer 
of  pump  failed  to  use  proper  efforts  to  remove 
it  from  well  sustained. — Iiiayne  &  Bowler  Cor- 
poration V.  Grogan,  252. 

T.  OPERATION  AND  BFFECT. 
(A^  Transfer  of  Title  aa  Between  Parties. 

«=>200(l)  (Idaho)  Where  -seller  of  growing 
clover  for  seed  is  required  to  thresh,  sack,  and 
load  on  cars,  title  does  not  pass  until  seller 
fulfills  requirements. — Portland  Seed  Co.  v. 
Clark,  146. 

€=>,2(M(I)  (Idaho)  Transaction  keU  an  execu- 
tory contract  to  sell  and  not  a  sale. — Brown  y. 
Feeler,  66». 

VI.  -WARRANTIES. 

^ss>2M  (Cal.A|>p.)  Where  seller  purports  to 
furnish  article  of  particular  variety,  warranty 
of  identity  arises.— Newhall  Land  &  Farming 
Co.  T.  Hogue-Kellogg  Co.,  tXH. 


•m.  RBMBDIBS   OF   SBLIiBR. 
<B)   Uen. 

«s>3l3  (Cal.App.)  Acts  of  seller  held  reUn- 
qnishment  of  possession  and  seller's  lien.— Pas- 
sow  &  Sons  V.  U.  S.  Fidelity  &  Guaranty  Co., 
546. 

CD)   Resale. 

4=s>332  (Okl.)  Seller  may  resell  goods  refused 
by  buyer  to  fix  damages. — Gaines  Bros.  &  Co. 
V.  Citizens'  Bank  of  Henryetta,  112. 
<&=»33S  (Okl.)  Manner  of  resale  after  refusal 
to  receive  goods  sold  is  within  seller's  reason- 
able discretion.— Gaines  Bros.  &  Co.  v.  Citi- 
zens' Bank  of  Henryetta,  112. 

Vin.  RBMEDIBS   OF  BOTBR. 

(C)  Actions  for   Breacli  of  Contract. 

«s>404  (Cal.App.)  Contract  held  not  to  limit 
remedy  to  specific  performance.— Pratt-Low 
Preserving  Co.  v.  Evans,  241. 

Action  for  damages  maintainable  after  remedy 
by  specific  performance  has  become  impossible. 
— Id. 

4=3>4I8(2)  (Okl.)  Measure  of  damages  for  sel- 
ler's breach  is  the  difference  between  the  con- 
tract and  market  price,  less  expense  saved 
buyer.— Bower- Venus  Grain  Co.  v.  Smith,  265. 

(I>)  Actions  and  Connterelalms  for  Breaela 
of  Warranty. 

<8=>435(5)  (Cai.App.)  Pleading  hOd  sufficient 
as  to  measure  of  damages  for  breach  of  war- 
ranty.— Morrow  v.  Learned,  234. 
<3=>442(ll)  (CaI.App.)  Measure  of  damages 
for  breach  of  warranty  of  variety  of  seeds 
stated.— Newhall  Lend  &  Farming  C!o.  v. 
Hogne-Kellogg  Co.,  662. 

Statute  fixing  damages  for  breach  of  warranty 
of  quality  held  inapplicable  to  sale  of  seed  of 
particular  variety.-5d. 

IX.  CONDITIONAL  SALBS. 

^=»472(5)  (Wash.)  Assignment  of  note  and 
sale  contract  held  not  required  to  be  filed 
so  as  to  be  notice  to  one  dealing  with  the 
property. — General  Motors  Acceptance  Corpo- 
ration V.  Arthaud  Land  Co.,  194. 
9s»48l  (Idaho)  Transfer  of  nonnegotiable 
note  and  retaking  of  car  given  in  lieu  of  one 
sold  lield  not  to  predude  buyer's  recovery 
against  seller.— Moyer  v.  Hyde,  1068. 

SCHOOLS  AND  SCHOOL  DISIBICIS. 

II.  PCBI.IC   SCHOOLS. 

(B)  Creation,  Alteration,  Bxlstenoe,  and 
Dissolution  of  Districts. 

«=>22  (Kan.)  Statute  relating  to  disorganiza- 
tion of  districts  held  retroactive. — School  Dist. 
No.  37  of  nice  County  v.  Board  of  Education 
of  CHty  of  Lyons,  758. 

Rights  and  franchises  of  school  districts  not 
vested  as  against  the  state. — ^Id. 
€ss44  (Kan.)  Kent  note  held  an  indebtedness 
precluding  disorganization  of  district;  "other 
evidence  of  indebtedness." — State  v.  School 
Board  of  Tecumseh  Bural  High  School  Dist. 
No.  4,  742. 

Lease  of  schoolroom  or  teachers'  contracts 
held  not  "other  evidence  of  indebtedness"  pre- 
venting   disorganization    of    district. — ^Id. 

Statute  held  not  to  restrict  disorganization 
of  rural  high  school  districts  to  districts  or- 
ganized thereunder. — ^Id. 

It  may  be  presumed  that  provisions  will  be 
found  for  collection  of  debts  incurred  by  disor- 
ganized districts.— Id. 

€=944  (Kan.)  Rural  high  school  districts  held 
to  have  been  legally  diaorganized.— School  Dist. 
No.  47,  Bourbon  County,  v.   Collins,  746. 

Mere  debt  for  use  of  building  and  for  sale 
of  equipment  held  insufficient  to  prevent  dis- 
organization of  district.— Id. 
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(C)  GoTcmment,   Ofllcera.  and  Dlstrtot 

^946  (Wash.)  Statute  reUttine  to  elections 
not  invalid  for  tailing  to  proviae  method  for 
canvassing  Totes.— State  t.  Superior  Court  for 
Bang  County,  797. 

9=950  (Wash.)  Statute  changing  time,  place, 
and  manner  of  holding  elections  held  applicable 
to  diatricts  of  third  dass  in  class  A  counties 
and  counties  of  first  class.— State  v.  Superior 
Court  for  King  County,  797. 

Election  returns  to  be*  made  to  school  board 
in  third  class  district.— Id. 

Statute  relating  to  elections  not  ineffectual  in 
district  whose  boundaries  do  not  coincide  with 
boundaries  of  election  precincts. — Id. 

Election  statute  not  defective  as  failing  to 
provide  method  for  submission  of  propositions 
to  electors.- Id. 

4=»53(l)  (Wash.)  How  directors  are  to  be 
elected  under  statute  consolidating  elections 
determined.— State  ▼.  Superior  Court  of  King 
County,  1053. 

(E3)    DIatrlct    Debt,    Secnrltles,    and    Taxa- 
tion. 

€=993  (Okl.)  Statutory  authority  for  excise  to 
make  supplemental  appropriations  was  intend- 
ed for  emergency  use. — Threadgill  v.  Board  of 
Education  of  City  of  Coalgate,  HOC. 

Equipment  may  not  be  counted  to  show  sur- 
plus to  authorize  excise  board  to  make  sup- 
plemental appropriation.— Id. 

Excise  board's  appropriation  of  money  based 
on  inventories  of  school  equipment  is  in  vio- 
lation of  Constitution,  and  void. — Id. 
«=>lll  (Okl.)  Taxpayer's  injunction  suit  is 
proper  remedy  to  restrain  district  board  from 
contracting  liabilitieB  on  pretended  fund. — 
Threadgill  v.  Board  of  Education  of  City  of 
Ck>algate,  1100. 

(H)    Pnptls.    and   Coadaet    and    Dlacipllne 
of  Bcboolai. 

«=9l59  (Kan.)  Parent  of  rural  high  school 
cttstrict  pupil  held  not  entitled  to  compel  coun- 
ty to  pay  pupil's  tuition  in  another  high  schooL 
-— Oberhelman  v.  Larimer,  687. 

SEPARATION. 

See  Husband  and  Wife,  9=3300. 

SET-^FF  AND  COUNTEBCLAIBL 

II.    SUBJBCT>XATTKR. 

«s»28(2)  (Or.)  Purchaser  held  to  have  right 
by  means  of  counterclaim  to  recover  damages 
under  advertising  scheme. — Loveland  v.  War- 
ner, 622. 

SEWBBS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

L  APPOINTHKNT.  aCALIFICATION,  AND 
TENVRB. 

(B)  Conatablea. 

9=>8  (Navj)  Office  of  constable  is  not  "consti- 
tutional office."— Moore  r.  Humboldt  County, 
880 

II.  COHPBN8ATION. 

^s>36  (Or.)  Sheriff  entitled  to  recover  ex- 
penses incurred  within  county  in  making  ar- 
rest—State V.  Schannep,  613. 
9=>47  (Or.)  Sheriff  entitled  to  recover  ex- 
penses incurred  within  county  such  as  neces- 
sary auto  hire  in  bringing  in  stills,  etc. — State 
v.  Schannep,  612. 

«=»64  (Or.)  Sheriff  entitled  to  recover  ex- 
penses incurred  within  county.— State  t.  Schan- 
nep, 612. 

BHIFPIN6. 

in.   CHARTBRS. 

^952  (Wash.)  Evidence  held  to  show  breach 
of  contract  to  use  leased  boat  in  fishing.— 
^ufman  v.  Hewitt,  199. 


4=»54  (Wash.)  licssee  liable  for  property  un- 
less lost  without  his  fault— Kaufman  v.  Hewitt, 

«s>58(2)  (Wash.)  Evidence  held  to  sustain 
finding  of  fraud  by  plaintiffs  purchasing  net  for 
defendants.— Kaufman  v.  Hewitt,  199. 

Evidence  held  to  show  lessee  at  fault  for  loss 
of  fishing  net.— Id. 

Evidence  held  not  to  sustain  finding  as  to 
time  leased  boat  should  bare  been  used  in  fish- 
ing.—Id. 

V.  LIABILITIBS    OF    TBSSBI^S   AND    O'WK- 
BRS  IN   GBNBRAIi. 

9=»8I(I)  (Or.)  Owner  of  abandoned  barge 
must  exercise  care  to  secure  it  against  drifting. 
—Miami  Quarry  Co.  v.  Seaborg  Packinf  Co., 
402. 

®3>88(2)  (Or.)  Evidence  held  to  warrant  in- 
ference of  negligence  by  owners  of  abandoned 
barge.— Miami  Quarry  Co.  v.  Seaborg  Packing 
Ct.,  492. 

^986(3)  (Or.)  Improper  mooring  of  aban- 
doned barge  as  proximate  cause  of  injury  to 
jetty  held  question  for  jury.— Miami  Quarry  Co. 
V.  Seaborg  Packing  Co.,  492. 

Instruction  as  to  duty  of  owner  of  abandoned 
barge  held  correct. — Id. 

SIJINDEK. 

See  Liibel  and  Slander. 

MneCIAL  LAWS. 

See  SUtutes,  «=>7&-102. 

SPECIFIC  PERFORMANCE. 

I.  NATORB    AND    OROimDS    OF    REMBDT 
IN    GBNBRAIi. 

9=»I8  (Kan.)  Contract  valid  where  vendor 
does  not  have  title,  but  not  specifically  en- 
forceable.— Redden  v.  Bausch,  752. 
9=>I4  (N.M.)  Contract  to  convey  community 
property  signed  by  husband  alone  unenforce- 
able.— Adams  -v.  Blnmenshine,  60. 

II.  CONTRACTS  ENFORCEABLB. 

9=>30  (Cal.Appi.)  Contract  for  purdiase  of 
realty  and  payment  at  "maturity"  of  install- 
ment contract  held  too  uncertain  to  be  specifi- 
cally enforced.— Patterrson  v.  Reddish,  565. 
«=»39  (Okl.)  Specific  performance  of  sale  '^n- 
tract  of  oil  and  gas  lease,  made  by  unauthor- 
ized agent,  will  not  be  enforced.— Woodworth 
V.  I<>anklin,  452, 

<S=>4I  (Wash.)  Parol '  agreement  to  convey  in 
consideration  of  support  held  enforceable,  when 
acted  on.— Slavin  v.  Ackman,  810. 
9=958  (Wash.)  Contract  provision  for  penalty 
held  not  to  exclude  vendor's  right  of  jpedfic 
performance.— Asia  Inv.  Co.  v.  Levin,  8(»8. 

Right  of  specific  performance  not  lost  by  pro- 
vision for  liquidated  damages. — Id. 

Liquidated  damage  provision  held  not  to  pre- 
vent specific  performance. — ^Id. 

IT.  PROCBBDINGS  AND  RELIEF. 

<e=9l05(3)  (Colo.)  Lapse  of  time  do«8  not  pre- 
vent specific  performance  where  claimant  is  in 
possession. — Foster  v.  Coffey,  900. 
9=>II7  (Or.)  Allegation  held  snffldent  to  ad- 
mit proof  of  performance.- Southern  Pac  Co.  ▼. 
Erickson,  942. 

STATES. 

See  Militia. 

II.  GOVERNMENT  AND  OFFICER*.  ' 

«=944  (Colo.)  General  Appropriation  Bill  void 
if  legislating  officer  out  of  office.— People  v. 
O'Ryan,  86.  ^     _.   .^ 

«=964  (Colo.)  SecreUry.  of  state  board  Of  char- 
ities entitled  to  salary  though  General  Appro- 
priation Bill  made  no  appropriation  therefor.— 
People  T.  O'Ryan.  86. 
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in.  FROPBRTY,  COHTRACTa,  AHD  UA- 
BII^ITIBS. 

4=9B9  (Cal.)  Rate  of  inheritance  tax  cannot  be 
reduced  subsequent  to  date  of  Testing  of  >i(ht> 
since  to  do  so  vould  be  a  gift  of  state  prop- 
erty, contrary  to  Oonstitation.— In  re  Potters 
Estate,  826. 

IV.  FISCAIi  HANAGElMHIf T,  PUBLIO  DHBT, 
AND    SBCVRITIGS. 

4=9 1 30  (Idaiio)  Money  not  to  be  drawn  from 
treasury  except  on  valid  appropriation. — ^Her- 
rick  ▼.  Qallet,  477. 

4s»l3l  (Idabo)  Appropriation  act  must  ex- 
pressly authorize  use  oi  specific  funds  for  spe- 
cific purposes.— Herrick  t.  Gallet,  477. 

Two  sections  ot  Compiled  Statutes  heU  not 
to  establish  an  appropriation,  one  being  im- 
pliedly repealed  by  the  other,  which  did  not 
mention  it. — Id. 

«S9I3I  (Idaho)  LegislatiTe  "appropriation" 
defined.— Blaine  County  Inv.  Co,  t.  Gallet,  1066. 

Act  relating  to  surrey  of  stream  in  water  ad- 
judication held  to  make  no  appropriation  from 
the  state  treasury. — Id. 

4=>I37  (idabo)  Anditor  cannot  draw  warrant 
for  claim  allowed  without  appropriation  to  cov- 
er it— Herrick  v.  Gallet,  477. 

V.  CLAIMS  AOAIirST  STATE. 

Q=>I85  (Idaho)  Board  of  examiners'  approval 
of  daim  not  conclusive  as  to  whether  money 
has  been  appropriated  therefor.— Herrick  t. 
Gallet,  477. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONa 

See  limitation  of  Actions. 

STATUTES. 

For  statutes   relating   to   particular  subjects, 
see  the  various  specific  topics. 

n.  GBNERAI.  AKD  SPBCIAI<  OR  I.OOAI< 
l.A'WS. 

4=976(1)  (Okl.)  Iiegislature  may  not  pass  spe- 
cial act  where  general  law  can  be  enacted. — 
Board  of  Com'rs  of  Grady  County  v.  Hammer- 
ly,  445. 

4=»93(7)  (Ka».)  Statute  authorizing  counties 
of  specified  population  to  contract  courthouse 
field  not  special  legislation.— Harling  r.  Buck- 
land,  763. 

«=»96(l)  (Kas.)  Statute  relating  to  disor- 
ganization of  school  districts  held  general,  and 
not  special,  legislation. — School  Dist.  No.  37  of 
Bice  County  v.  Board  of  Education  of  City 
of  Lyons.  758. 

4=>I02(4)  (Nev.)  Local  and  special  law  reduc- 
ing pay  of  constable  is  not  prohibited.— Moore  v. 
Humboldt  County,  880. 

III.   SmBJECTS  AJTO  TITI.ES  OF  Ad's. 

4=>I05(I)  (Or.)  Constitutional  requirement  as 
to  subject  and  title  must  be  reasonably  con- 
strued.—State  V.  Laundy,  968. 
4=3l09  (Or.)  Matters  connected  with  "sub- 
ject" of  act  need  not  be  expressed  in  title. — 
State  y.  Laundy,  058. 

Title  giving  reasonable  notice  of  contents  la 
sufficient.— Id. 

«s» 1 101/2(4)  (Kan.)  Statute  making  county 
liable  for  city's  expenses  in  suppressing  epi- 
demic not  a  violation  of  requirement  as  to  sub- 
ject being  within  8C0{le  of  title. — City  of  Wi- 
chita T.  Board  of  Com'rs  of  Sedgwick  County, 
603. 

Act  entitled,  "An  act  relating  to  cities  of  the 
first  class"  could  make  city's  expenditures  in 
suppressing  contagion  a  lawful  charge  against 
county. — Id. 

«S9|  I  f  (Kaa.)  Gntle  held  broad  enough  to  in- 
clude provisiMi  making  relatives  liable  for  Inna' 
tic's  maintenance.— State  v.  Bateman,  682. 


-I 


«=»M8(1)  (Or.)  Title  of  Syndicalism  Act  in- 
cludes provisions  against  joming  organizations. 
—State  V.  Laundy,  958. 

«s>ll9(3)  (Colo.)  General  Appropriation  Bill 
void  if  creating  now  office.— People  v.  CSyan, 
86. 

4=ol20(5)  (Okl.Cr.App.)  Amended  act,  provid- 
ing for  trial  of  municipal  offenses  before  jus- 
tice of  the  peace  or  the  county  court,  held 
unconstitutional  as  to  subject  and  title. — Ex 
parte  Daugherty,  987. 

T.  REPEAXi,  SVSPBITSIOH,  EXPIRATIOH, 
AND  RBVIVAI.. 

4=>I6I(I)  (Idaho)  More  minute  statute  pre- 
vails.- Herrick  v.  Gallet,  477. 

Where  two  inconsistent  acts  deal  with  same 
subject,  the  later  prevails. — Id. 
«=>I64  (Kan.)  Statute  held  not  violative  of 
cooBbtntional  provision  requiring  statutes  to 
contain  and  repeal  sections  of  amended  act. — 
Harling  v.  Bnckland,  763. 

TI.  CONSTRUCTION  AND  OPERATION. 
<A)  General  Ralea  of  ConstrnetlOB'. 
4s»l84  (Mont.)  Court  should  not  adopt  con- 
struction whidt  defeats  manifest  purpose  of 
law. — State  v.  District  Court  of  Second  Judi- 
cial Dist.  in  and  for  Silver  Bow  County,  600. 
^»I84  (Nev.)  Legislation  construed  in  light 
of  purpose  to  be  accomplished.— In  re  Forsyth's 
Estate,  887. 

^»I88  (Cal.)  Words  are  to  be  given  common 
and  approved  meaning. — Corbett  v.  State  Board 
of  Control,  823. 

4=s>206  (Mont.)  All  parts  to  be  considered  in 
construction.— State  v.  Mason,  358. 
4=>206  (Mont.)  Every   word,   phrase,   clause, 
and  sentence  to  be  given  meaning  if  possible. 
—State  V.  Boyle,  378. 

4=3214  (Or.)  Resort  to  extrinsic  facts  unnec- 
essary where  intent  is  plain. — State  v.  Schan- 
nep,  612. 

«=32I9  (Okl.)  Where  meaning  is  doubtful, 
weight  will  be  given  the  construction  of  the 
department  charged  with  its  execution. — Mur- 
row  Indian  Orphans'  Home  t.  Featherstone, 
1110. 

4=>225  (Wash.)  Statutes  "in  pari  materia" 
defined,  and  rule  as  to  construction  stated. — 
Paltro  V.  JEtiia  Casualty  &  Surety  Co.,  1044. 
«s»225V2  (Okl.)  Special  statute  held  to  apply 
to  the  exdusiou  of  the  general  statute.— Hur- 
row  Indian  Orphans'  Home  v.  Featherstone, 
1110. 

<e=»226  (Cal.)  Statute  of  other  state  or  coun- 
try adopted  with  construction  given  it  by 
courts  of  such  state  or  country.— In  re  Potter's 
Estate,  826. 

4=3227  (Ariz.)  Mandatory  Icmguage  may  be 
construed  as  directory. — Valley  Bank  v.  Mal- 
colm. 207. 

4=>228  (Wash.)  Office  of  a  "proviso."— State 
T.  Superior  Court  of  EQng  County,  1053. 

(B)   Partlcalar  Clasaea  of  Statute*. 

4=»24l(l)  (Cal.)  No  person  can  be  made  sub- 
ject to  penal  statutes  by  implication.— Ex  parte 
Twing,  1082. 

4=>24l  (2)  (Wash.)  Statutes  not  to  be  defeat- 
ed by  too  strict  a  construction. — State  T.  Lar- 
son, 1041. 

4=>245  (Cai.)  Tax  laws  construed  strictly  in 
favor  of  the  individual  as  against  the  state.— 
In  re  Potter's  Estate,  826. 

(D)  RetrfMtetlve  Operation. 
4=3263  (Cal.)  Not  construed  to  have  retroac- 
tive effect  unless  intent  is  dear. — In  re  Potter's 
Estate,  826. 

VII.   PIiEADING  AND  EVIDENCE. 

4=3285  (Kan.)  Donbt  as  to  validity  of  enroll- 
ed bill  by  reason  of  conflicting  recitals  of  leg- 
islative Journals  resolved  in  favor  of  validity. 
—School  Dist.  No.  37  of  Rice  County  v.  Board 
of  Education  of  City  of  Lyons,  758. 
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STATLTES  CONSTBfED. 


UNITED  STATES. 

CONSTITUTION. 

Amends.  4,  5 958 

Amend.  14 217.  364 

Amend.  14,  i  1 6.S2 

An.  1,  S  8 217 

Art.  1,  {  a,  subscc.  3 3M 

Art  3.  <  3 'JoS 

Art.  4,  {  2 175 

Art.  11.  I  1 682 

STATUTES  AT  LARGE. 

1862,  July  1,  ch.  120,  12 
Stot.  480 1011 

1862,  July  1,  cb.  120,  12 
Stat.  480.  Amended 
1864,  July  2,  cb.  216,  { 

0,  13  Stat.  360 1008 

1864,  July  2,  ch.  216,  {  9, 

13  Stat  360 1008 

1002,  June  30.  ch.  1323,  { 

6,  32  Stat.  501 439 

1904,   April  28,  ch.  1782, 

33  Stat.  538 1008 

1906,  April  26,  ch.     1876, 

IS  14.  19,  34  Stat.  142, 

"44..... mo 

1906,  June  16,  cb.  3335,  H 
13,  21,  34  SUt  275,  277  439 

1908.  April  22,  ch.  149,  35 
Stat.  65 87,408 

1908.  May  27,  ch.  199,  H 

1,  4,  35  Stat.  312,  313. .  439 
1906,  May  27,  ch.  199,  i  6, 

35  Stat.  313 1110 

1910,  June  20,  ch.  310,  36 

StaL  557 205 

1910,  June  25,  ch.  421,  36 

Stat.  847 392 

1910.  June  25,  di.  421,  { 

2,  36  Stat  847 1074 

1914,  July  17,  ch.  142,  38 

Stat  500 1074 

1014,  July  17,  ch.  142.  K 

1,  2.38  Stat  509 392 

1918.  Mardt  21,  <Ji.  25,  40 

Stat  451 7. 125 

19ia  March  21,  ch.  25,  { 

10,  40  Stat  456 125 

1920.   Feb.   28,  A.  91,  41 

Stat  456 125 

REVISED  STATUTES. 

I  2296 425 

i  5278 175 

COMPILED  STATUTES  1916 
or  1918. 

i  4523 392 

{  4524 392,1074 

"  4525 392 

4551 425 

j  4640a,  4640b 392, 1074 

4610c  1074 

IS  8657^8685 87,  40S 

10126 : 175 

COMPILED  STATUTES  1918. 
$J  3115%a-3116?4p 126 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

SS  3115%a-3115%p 125 


ARIZONA. 

CONSTITUTION. 


Art.  18,  I  5. . 
Art  22,  i  13. 


.1017 
.1025 


Art.  6,  SS  1.  9. 
Art  7,  S  11... 


.1025 
.1025 


REVISED  ST.4.TUTES  1913. 

Civil  Code. 

Par.  179. 1025 

I  Par.  221,  anbds.  1,  9 1025 

Par.  225  1025 

Par.  294  207 

Par.  381  1025 

Par.  600 138 

Par.  3272 137 

Pan.  3848,  3850,  3862 1020 

Penai.  Code. 

S  819.    Amended  by  Laws 
1919,  appendix,  p.  12. .  .1029 

SI  323,  325. 1029 

si  486,  1127.  1171.  1448, 
1450 1Q32 

LAWa 
1919,  appendix,  p.  12 1029 

CALIFORNIA. 

CONSTITUTION. 

Art  4,  S  31 826 

Art  6  226 

Art  9.  |4 389 

;  Art  6,  J  4% 29.234, 

237,  393,  57^ 

I  Art  11,  $7% 231,237 

Art  12,  {  8 873 

[Art  1.3.  I  1 217 

Art.  13,  I  9 823 

Art  13,  !  14 217 

Art.  20,  Is  17%,  21 226 

CIVIL  CODE. 

S  137 27 

138 426 

130 27 

158 583 

159 46 

;  291  et  sea 873 

309 28 

354,  aabsec:  8 551 

8653b-653J. 873 
658,660 19 

661 392' 

683 19i 

8693-695 826 
722-726 235 

i   1056 818 

1107 421 

1426d 1074 

1457 241 

1572 406,866 

1578,  subsec.  2 406 

i  1655 .' 241 

8  1670,  1671 214 

1700 1097 

S  2219,  2228,  2235 583 

2831 820 

2969 545 

3046 1090 

3300 562 

3308 214 

3313 234,562 

3336 248 

S  3354 214 

I  3390 605 

I  3412 851 

Is  3439,  3442 255 

CODE  OF  CIVTL  PROCE- 
DURE. 

S  22.  23 583 

33S,  subsec.  4 .583 

376 860 

377 403 

392,  subsec  1 19 


I  473 

656 576 

657,  8nbsec.6 Sid 

670 ma 

671 425 

714  et  seq 253 

738 576,851 

945 SS3 

963 108B 

963.  subsec.  2 891 

1034 545 

1063 6S3 

1085 2S1 

1102 840 

1161,  subsec.  4 1007 

U83 3S6,553.10» 

1184 388 

1186 423 

1328 385 

1365 S63 

1849 416 

1856 21a 

1880,  subsec.  3 S72 

PENAL  CODE. 

I  7,  subsec.  1 410 

611 678 

781 401 

871 578 

954 41O.108S 

1253 409 

1278 419 

1476 &22 

POLITICAL  CODE. 
$»1«,125 82S 

I  326 sas 

i  352 823 

L  1083a 237 
1188 231 
1195,  1195a 226 

iS^  2168-2170 668 

2174 568,  671,  822 

13682.3702 823 

LAWS. 
188S,      p.     98.     I     852: 
Amended  by  Laws  1919, 
p.    19 399 

1885,  p.  147 224 

1886,  p.  147.  Amended  by 
lAws  189Vp.  206;  Laws 
1893,  p.  172. 224 

1891,  p.  206 224 

1898,  p.  172 224 

1906,  p.  28.  Amended  by 
Laws  1907,  p.  273;  Laws 
1921,  p.  13& 1062 

1905,  p.  28,  J  2 1064 

1906,  p.  28,  S  3.  Amended 
by  Laws  1907,  p.  273; 
Laws  1921,  p.  323 1064 

1905,  pp.  341,  343.  344.  H 
1.  4,  7 826 

1907,  p.  273 1082,1064 

19U,  p.  630,  15 217 

1911.  p.  713 bS6 

1913,     p.     ^     S     12b. 

Amended  by  Laws  1915, 

p.  1081,  j  2 869 

1913,  p.  284,S  14 869 

1913,  p.  294,  I  29a 262 

1913.  p.  715 220 

1913.  p.  1066 826 

1913,  p.  1067.  i  1.  Amend- 
ed by  Laws  1916.  p.  435, 

S  1 826 

1913,  p.  1067,  i  2,  subsec  3  826 
1913,  pp.  1069-1070,  a  &- 
7.  Amended  by  Laws 
1915,  pp.  419-421,  SI  1-3  8» 
1913,  pp.  1071,  1076,  SS  ». 
14.  Amended  by  Laws 
1015.  pp.  436,  438,  a 
2.  3. 8tt 


Digitized  by 


Google 


U68 


INDEX-DIGEST 


Statatea  Oonatmed 


191S,  pp.  1886,  138T.  |  8, 

subsecs.  S,  4 231 

1915,  p.  148,  §  50a 873 

1915,  p.  405,  §  12 33 

1915,  pp.  419-^21,  H  1-3  826 

1915,  p.  430,  §  5 826 

1916,  p.  435-^37,  SJ  1-3. .  826 
191.5,  p.  1081,  §2 869 

1917,  p.  831 23,  226 

1917,  pp.  839,  840,  844,  SS 

9(c)l,  9(c)2,  14(c)....  390 
1917,  p.  854,  g  26.    Amend- 
ed by  Lawa  1919,  p.  910  860 

1917,  p.  860,  i  30f 860 

1917,  p.  881,  §  2,  subsec.  9  826 

1917,  p.  1391 578 

1919,  p.  19 399 

1919,  p.  199,  J  8 848 

1919,  p.  273 226 

1919,  p.  281 , 410 

1919,  p.  281,  S  2,  subsec.  3  410 

1919,  p.  491,  S  2t 873 

1919,  p.  910 860 

1921,  p.  1323 1082, 1084 


COLORADO. 

CONSTITUTION. 

Art  5,  §8  21,  32 86 

Art.5.883 892 

Art.  10,  i  12 892 

BEVISED    STATUTES  1908. 

»  495-511 86 

1577 897 

1874 332 

.  1958,  1974, 1981 897 

3107,  snbsec.  9. ., 604 

3613  334 

3653.    Amended  by  Lews 
1917,  p.  426 334 

I  4492 891 

1  7223.    Amended  by  Laws 
1915,  p.  496,  g  14 483 

i  7228.    Amended  by  Laws 
1917,  p.  216 483 

LAWS. 

1911,  p.  254 480 

1911,  p.  424,  I  6 805 

1913,  p.  154,  5  3 607 

1913,  pp.  .580,  682,  $§  1,  4  892 

1915,  p.  496,  $14 483 

1917,  p.  216 483 

1917,  p.  426 334 

^«7^l,'?lJl%.'.^;.'^'..«338 
1919,  pp.  748,  756,  757,  $S 

123,  140,  141 892 

1921,  p.  237 606 

IDAHO. 

CONSTITUTION. 
Art  7,  813 477,  1066 

COMPILED  STATUTES  1919. 

141,  subsec.  14 477 

§  1504, 1517, 1518,  1545. .  661 

2642 204 

i  2666,  3095 477 

3654 876 

3656,  subsec.  2 876 

868^,  6872 1068 
6063,6064 671 

I  6496 876 

$6696,6597,6699,6611..  664 

6661 472 

6726 1073 

6886,  subsec.  3 202 

7032 1066 

7163   202 

7194 670 

7381 671 

1    7846 658 


I  8684 661 

$$8812,8829,8870 2M 

KANSAS. 

CONSTITUTION. 

Art.  2,  §§  10,  13,  14 758 

Art.  2, 1  16 690,  693,  763 

Art.  2,  §  17 763 

Art  6,  I  12 764 

CODE    OP    CIVIL   PROCE- 
DURE. 

25,27 1001 

43,  78,  79 688 

]:U 692 

2(>.5 729 

279 995 

307 627 

:;os 731 

J  478,497 141 

ilr>r5.56fi 708 

I.'j',  ti> lol 
Old 995 
65* 692 
714 746 
715 687,746 

GENERAL  STATUTES  1915. 

$698 709 

I  600 709,  715 

I  601  700 

I  1243 690 

1407,  1408 693 

2648 687 

3467 736 

4600 1001 

9  5896-5042 999 

I  0479-6481..., 536 

$$6682,6586.... 675 

I  6590 742 

1$  6794-6796 629 

jiS  6915,  WJIT 1001 

$6988,6969,6970 688 

7026 692 

7163  729 

7179 9^ 

7209 527 

7210  731 

$  7382,  7401 141 

I  7469,  7470 708 

7500 731 

7527 995 

7561 ^^ 

I  7603-7618 1002 

7646 746 

7647 687,  746 

,  8900 746 

i$  11476-11482 688 

LAWS. 

1879,  ch.  150,  $  1.  Re- 
pealed by  Laws  1911,  ch. 

248,  f  65 684 

1887,  ch.  88 723 

1903,  ch.  122 693 

1903,  ch.  122,  §  188 693 

1907,  ch.  247 682 

1907,  ch.  247,  $$  31-33. ...  682 

1911,  ch.  237 1002 

1911,  ch.  248,  $  65 684 

1911,  ch.  262 742 

1913,  ch.  278 742 

1915,  ch.  311 742 

1917,  ch.  226,  $$  1,  2 532 

1917,  ch.  226,  $S  4,  11. . . .  643 
1917,  ch.  265.   Amended 

by  Laws  1919,  ch.  246. . .  695 
1917,  ch.  275,  $  1.  Amend- 
ed by  Laws  1921,  ch.  228  758 

1917,  ch.  284 742 

1919,  ch.  246 686 

1919,  ch.  246,  $  1.  Amend- 
ed by  Laws  1921,  cb.  218, 
$  1. 729 


1921,  ch.  123 690 

1921,  ch.  165 763 

1921,  ch.  168 690 

1921,  ch.  218 696 

1921,  ch.  218,  $1 729 

1921,  ch.  228 758 

1921,  ch.  239,  $  1 687 

1921,  ch.  250 742,  746 

1921,  ch.  250,  g  2 742 

MONTANA. 

CONSTITUTION. 

Art.  3,  S$  6,  7 364 

Art  3.  I  14 598 

Art  12,  gg  1-3,  7,  17 361 

REVISED  CODES  1907. 

$  2894.  Amended  by  Laws 
1919,  ch.  84;  Laws  1921, 
ch.  261 600 

$2921,2949 600 

3024 367 

4311 375 

S  5736,  5737 376 

{  6769.    Amended  by  Laws 

1913,  ch.  86 876 

6047 366 

I  6191,  6425.  6532 376 

7875 358 

$8946,8947,9094 367 

9271 362 

9328 358 

ft  9341,  9342,  9345,  9846, 
9347  362 

REVISED  CODES  1921. 

8  6047 489 

I  8427 1087 

I  9364 1036 

1$  10480-10487 600 

LAWS. 

1913,  ch.  52 378 

1913,  ch.  86 376 

1915,  ch.  31 361 

1917,  ch.  83,  gg  3,  4.  7. 
Amended  by  Laws  1919, 
ch.  196;   Laws  1921,  ch. 

257   600 

1919,  ch.  84 600 

1919,  ch.  106 364 

1919,  di.  196 600 

1919  (Ex.  Sess.)  ch.  13...  378 

1921,  ch.  81 361 

1921,  ch.  225 3^ 

1921,  chs.  257,  261 600 


NEVADA. 

CONSTITUTION. 
Art  4,  $20 880 

REVISED  LAWS. 

2160,  2168 505 

5239,5240 887 

6361 602 

LAWS. 
1915^  ch.  142.... 879 

NEW  MEXICO. 

CODE  1916. 
$  4306 B7 

COMPILED  LAWS  1897. 
$  4066 964 

LAWS. 

1899,  ch.  22,  $g  10,  16.  17, 

18,    20 984 

1907,  ch.  66 984 
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Art.  2,  j  7 

Art.  2,  $  17 . . . 


1915,  ch.  71.    Amended  by 

Laws  1817,  chs.  36,  74. .  60 

1915,  ch.  84 66 

1917,  chs.  36,  74 60 

1917,  ch.  83,  S  12j2 72 

1921,  ch.  134 68 

OKLAHOMA. 

CONSTITUTION. 

IIW 

.132,305,311 

Art.  5,  I  57.... 937 

Art.  5,  I  59 445 

Art.  7 911 

Art.  7,  §f  1.  2 929 

Art.  i,  |l2 135 

Art  9,  I  39 642 

Art.  10 911 

Art.  10,  »  7, 14,  20 445 

Art.  10,  126 1100 

Schedule,  {2 439 

REVISED  LAWS  1910. 

I  702,  704 920 

i  941,  subsecs.  1,  5 462 

§  942,  988 1106 

1005 436 

1237 911 

1640 929 

2232 135 

2260 267 

2694 462 

3444 642 

3467 26© 

3783 119 

14657,  Bubsec.  3 299,  301 
4738  279 
4759  823 
4790 125 
5245 281 

§  5254.  Amended  by  Laws 

1915,  ch.  249,  J  1 282 

%i  5267,  5274 276 

I  5427,5654 ,  923 

i  5673,  5680,  5692 305 

5992 133,465 

5996 311 

5997 465 

6005 125 

6193  911 

«i  6463,  6464,  6466 439 

I  7368.  Amended  by  Laws 
1910-11,  ch.  152,  J  15; 
Laws  1915,  ch.  107;  art 

IB,  J  8 640 

f  7413 904,929 

7414 929 

8338 632 

I  8348,  snbsec.  3 632 

8420 284 

cm  CHARTERS. 
BUckwell.  art.  5,  {{  1.  4. .  937 

LAWS. 

1910-11,  ch.  152,  I  15....  640 

1913,  ch.  68 305 

1913,  ch.  72 462 

1915,  ch.  107,  art.  IB,  J  3  640 

1915,  <*.  mb,  J  7 904 

1915,  ch.  117, 1 1 929 

1915,  ch.  147,  S  1.  Amend- 
ed by  Laws  1917.  ch.  127 

|1 937 

1915,  ch.  162.  Amended 
by  Laws  1819,  ch.  296. . .  911 

1915.  ch.  162.  §  1 9U 

1915,  ch.  162,  §§  8,  10. 
Amended  by  Laws  1915, 
ch.  296,  \i  6,  7 9U 


1915,  ch.  173,  art.  3,  8  1. .  910 
1915,  ch.  173,  art  4,  S  11  910 

1915,  ch.  246 630,  905 

1915,  ch.  246,  IS  10,  13...  630 

1915,  ch.  249,  I  1 282 

1915,  ch.  260 135 

1915,  ch.  296,  i§  5,  7 911 

1917,  ch.  127,  8  1 937 

1917,  ch.  188 1104 

1917,  ch.  226.  8  6 910 

1917,  ch.  226,  8  8 1100 

1919,  ch.  200 445 

1919,  ch.  296 911 

OREGON. 

CONSTITUTION. 
Art.  1,  88  8,  9,  11.  12,  24, 


26 

Art  4,  8  20. 


958 
958 


OLSON'S  OREGON  LAWS. 

86  45-1  to  45—4.    Amend- 
ed by  Laws  1919,  p.  223  956 

i  74 6^ 

ll  79,84 499 

II  88,136 622 

iS  nr, 4,  subsec.  2 9»6 

8  500 947 

8  577.679 164 

7.50 952 

1076 619,  948 

1077 619 

107T,  subsec.  2 948 

lOSO 619 

10^2,  subsec.  1 619 

ILHiJ. 619 

1092,  subsec.  1 619 

ll  34.^7,  1440.  1442.  1448  958 

I  1453 162 

18  1745.1754.1763 958 

I  2r>70 162 

§8  L>  155.  2464 499 

8  'Ji^l.    Amended  by  Laws 

1921,  ch.  210 612 

8  3681   164 

88  6605-6659 151 

II  6626,  6628 j,  6627.  6637  151 

If  7247-7280 158 

17777 622 

88  9553.9560 613 

CITY   CHARTERS. 
Hai8boro,836 613 

LAWS. 

1901.  p.  67.     Am'^nded  by 

Laws  1915,  p.  369 619 

1915,  p.  369 619 

1915,  p.  540 158 

1919,  p.  25.  8  3 958 

1919,  p.  223 956 

1921,  p.  45 958 

1921,  p.  140 164 

1921,  p.  210 612 

1921,  p.  621 164 

UTAH, 

CONSTITUTION. 

Art.  1,  8  11 »1 

Art.  22.  8  1 516 

COMPILED  LAWS  1917. 

878 96 

I  2898-2900,  2905.  2906, 

2992   516 

3010 91 

3061  et  seq 87 


8  3112.    Amended  by  Laws 

1919,  ch.  63 323 

•8  4811,4812 314 

4834 511 

6848 91 

6992,  7009 516 

7627.  7635,  7733,  7734. .  321 

LAW& 

1919,  ch.  63 823 


WASHINGTON. 

CONSTITUTION. 
Art.  11,8  8 1063 

REMINGTON  &  BALLIN- 
GEKS  CODE. 

I  1211 816 

REMINGTON'S   CODE   1915. 

f  178 183 

191 8 

291 772 

399,  subsecs.'  i-A,  7,' 8. 1   794 

647  et  seq 1044 

680  et  seq 1<»4 

1002 815 

S  3415.  3575 183 

3831-6  785 

3909 1050 

8  4657-4663 797 

5291 194 

\  5879—12.     Amended   by 
Laws  1913.  p.  491.  8  5.  .1064 
5897 •. 1064 

I  6604-1  to  6604— 32...  .1057 

7183 785 

8626-54   180 

9102 181 

LAWS. 

1885.  pp.  271,  304 1058 

1909,  p.  649 1064 

1913,  p.  491,  8  5 1064 

1913,  p.  611.    Amended  by 

Laws  1917,  p.  517 1068 

1917.  p.  297,  I  52 1041 

1917.  p.  448,  I  4 1 

1917,  p.  469,  8  4 10&4 

1917,  p.  517 787, 1068 

1917,  pp.  518,  519,  523,  SI 

3,  5,  6,  16 .:  787 

1917,  p.  .597 596 

1921,  p.  179 797.  1053 

1921,  p.  181,  S  5 797 

1921,  p.  605 785 

1921.  p.  605.  8  2 785 

1921,  p.  646 1068 


WYOMING. 

CONSTITUTION. 
Art  1,  8  29 345 

COMPILED  STATUTES  192a 

88  928,  938,  5693.  5600, 
5601  345 

8  5671,  5687,  67W,  5706..  340 

5707 340,345 

5709 340 

5807 345 

5929 340 

I  6234,  6745,  6777,  6829. 
6834.  6835.  6878.  6880. 
7005 845 
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Taxation 


STIPULATIONS. 

(Itfabo)  Prospector's  stipnlation  of  facts 
on  appeal  from  probate  to  district  void  as  ac- 
tion is  to  be  tried  anew. — Mills  v.  Board  of 
Com'ra  of  Minidoka  County,  876. 
«=»I4(7)  (CbI.)  Stipulations  of  parties  heli 
to  support  allegation  as  as&uwt  motioB  for 
nonsmt.— Moore  v.  Moflatt,  220. 

STREET  RAILROADS. 

n.  RE01TI.ATION  AMD   OFBRATION. 

«s>99(IO)  (Wash.)  Automobile  driver  held 
cniltr  of  contributory  negligence.— Cole  t. 
Washington  Water  Power  Co.,  1060. 
«s»l02(l)  (Wash.)  Omission  of  signal  held 
not  proximate  cause  of  collision. — Cole  r. 
Washington  Water  Power  Co.,  1060. 
€=9 1 14(19)  (Kan.)  Eiddence  of  neglieence  un- 
der doctrine  of  last  clear  chance  held  insuffi- 
cient—Mourning y.  Kansas  City  Bys.  Co.,  721. 

TAXATION. 

See  Highways,  «s3l34-148. 

I.  HATVRB  AND  BXTEiNT  OP  POWKR  IH 
OBNBRAIi. 

e=>2  (Cat.)  Authority  to  impose  and  collect 
taxes  must  be  given  by  statute. — In  re  Potter's 
EsUte,  826. 

«s>2  (Okl.)  State's  right  to  tax  Inheres  in 
obligation  to  protect  its  citizens'  property. — In 
re  Harkness'  Estate,  911. 
^=>26  (Okl.)  Legislature  may  not  impose  tax- 
es on  counties,  cities,  or  towns. — Board  of 
Com'rs  of  Grady  County  y.  Hammerly,  445. 
9=»28  (Okl.)  Legislature  may  not  authorize 
courts  to  levy  tax  assessments. — Board  of 
Com'rs  of  Orady  County  t.  Hammerly,  455. 

n.  C01TSTITT7TI0NAIi  RRaUIRIIiMIISirrS 
AND  RBSTRICTIONS. 

^=»37_(Cal.)  Method  of  determining  value  of 
franchise  of  foreign  corporation  held  constitu- 
tional.—People  V.  Ford  Motor  Co.,  217. 
«=:37  (OkO  Statute  conferring  jurisdiction 
on  district  court  to  levy  and  collect  taxes  is 
void.— Board  of  Com'rs  of  Orady  County  v. 
Hammerly,  445. 

9s>38  (Okl.)  Taxes  may  be  levied  only  by  gen- 
eral laws,  and  not  for  liquidation  of  liens  or  to 
Quiet  title.— Board  of  Com'rs  of  Orady  County 
V.  Hammerly,  445. 

«=>40(2)  (Kan.)  Statute  making  certain  rela- 
tives of  lunatics  liable  for  maintenance  in  state 
hospital  held  not  to  violate  Constitution  as'  to 
uniform  taxes.— State  v.  Bateman,  682. 
<e=>40(7)  (Okl.)  Constitutional  uniformity 
clause  is  not  violated  by  different  rate  upon 
different  subjects.— In  re  Harkness'  Estate, 
911. 

III.  I.IABIUTT   OF    PBRSONS   AND   PROP- 
ERTY. 

(A)  Private  Persona  and  Property  la  Gen- 
eral. 

4=998  (Okl.)  To  be  taxable  property  must 
have  actual  or  constructive  situs  within  state; 
state  cannot  fix  taxable  situs  of  a  thing  never 
within  state.— In  re  Harkness'  Estate,  911. 


(B)  Oorporatioaa   and   Corg 
aad  Propertr* 


Stoek 


^9|27  (Mont.)  That  corporate  property  was 
not  taxed  would  not  justify  taxing  corporation's 
nontaxable  stock.— Union  Bank  &  Trust  Co.  of 
Helena  v.  Moore,  361. 

•s»l65  (Gal.)  Foreign  corporation's  exercise 
of  rigHt  to  do  intrastate  business  is  taxable 
franchise.— People  v.  Ford  Motor  (Jo.,-  217. 

Franchise  of  foreign  corporation  h«ld  sub- 
ject to  franchise  tax,  thongfi  not  contemplated 
by  authors  of  constitutional  provision.— Id. 


I  V.  LBVr   AND   A9SB8SMBNT. 

(O)  Mode  of   Aaaeaament  tn    Oeneral. 

<8=3348  (Wash.)  Use  of  land  not  to  be  taxed.— 
Samish  Gun  Club  v.  Skagit  County,  181. 

(D)    Mode   of   Aaaeaameat   of   Corporate 
Stock,  PropertT',  or  Receipts. 

4=»37l'/3  (Mont.)  Where  statute  required 
bank's  officers  to  give  information  for  assess- 
ment under  penal^,  the  bank  is  not  estopped 
thereby  from  questioning  an  invalid  tax. — 
Union  Bank  &  Trust  Co.  of  Helena  v.  Moore, 
361. 

€=>3S6(I)  (Okl.)  Assessment  of  national  bank 
stock  is  against  the  stockholders,  and  the  bank 
and  its  officers  are  their  agents,  in  listing  and 
paying  the  taxes.— Longcor  v.  Central  State 
Bank  of  Enid,  1099. 

«=3386(2)  (Okl.)  State  and  national  bank 
stocks  are  to  be  assessed  at  true  value. — Long- 
cor V.  Central  Stete  Bank  of  Enid,  1009. 

In  taxing  state  and  national  bank  stock  no 
deduction  is  to  be  made  for  capital  invested  in 
exempt  securities.— Id. 

(F)  Bqnallaatloa  of  Asaeaameata. 

®=>446'/2  (Cal.)  Practical  construction  and 
common  usage  allow  hotel  bills  as  traveling 
expenses  to  state  board  of  equalization. — Cor- 
bett  ▼.  SUte  Board  of  Control,  823. 

(G)  Review,  Correction,   or   Setting  Aalde 
of  Aaaeaament. 

<S=»493(8)  (Okl.)  Appeal  from  board  of  equal- 
ization's order  dismissing  protest,  dismissed  in 
absence  of  evidence  or  showing  why  evidence 
was  not  introduced  at  hearing. — In  re  Assess- 
ment of  Buffalo  Northwestern  R.  Co.,  Woods 
County,  640. 

Til.  PAYMBNT  AND  RBFUNDING  OR  RB. 
COVBRY  OF  TAX  PAID. 

®=»542  (Okl.)  Party  may  recover  illegal  taxes 
paid  under  protest^- Mullican  v.  Smith,  904. 

VIII.  coijI.bction    and    bnforcbmbnt 

AGAINST  PBRSONS  OR  PBRSONAI, 
PROPBRTY. 

(A)  CoIIeetora    and    Proceedlnse   tor  Col- 
lection in  General. 

«=»544  (Kan.)  Subject  of  taxation  is  statu- 
tory.—Board  of  Com'rs  of  Ness  County  v.  Hop- 
per, 536. 

<B)   Snntmarr  Remedlee  aad  Aetloaa. 

4=»573i/2  (Kan.)  One  removing  improvements 
from  property  subject  to  county's  lien  for  un- 
paid taxes  not  personally  liable  for  deficiency 
in  amount  realized  from  sale. — Board  of  Com'rs 
of  Ness  County  v.  Hopper,  536. 
4:=>592  (Cal.)  Ckimplaint  in  action  to  recover 
franchise  tax  on  foreign  corporation  held  suffi- 
cient.—People  V.  Ford  Motor  Co.,  217. 
«=>593(l)  (Cal.)  Testimony  as  to  methods  of 
valuation  in  other  years  and  rate  of  general 
taxation  properly  excluded  in  action  to  impose 
franchise  tax.— People  v.  Ford  Motor  Co.,  217. 

(C)  Remedies  tor  'WronKfnl  Bnforoement.. 

«=>60B(5)    (Wash.)  Courts    will    grant    reUef 
against    assessment    proceeding    upon    funda- 
mentally   wrong   basis.- Samish    Gun   Club   v.  , 
Skagit  County,  181. 

IX.  SAI,B  OF  LAND  FOR  NONPAYMENT 
OF  TAX. 

®=>642  (Kan.)  Service  may  be  had  by  publica- 
tion on  unknown  devisees  of  deceased  owner  in 
action  to  foreclose  tax  liens. — Douglass  Hos- 
pital and  Training  School  for  Nurses  v.  White, 
688. 

9=9648  (Kan.)  Judgment  against  unknown 
devisees  to  foreclose  tax  lien  cannot  be  collat- 
erally attacked  for  publication  service  on  dev- 
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isees  in  the  conntj'.— Douglasa  Hospital  and 
Training  School  for  Nurses  y.  White,  688. 

XII.  FORFBITinaBS  AlfD  PBNAIiTIBS. 

^=3840  (N.M.)  Tender  of  less  than  required  by 
law  for  remission  of  delinquent  tax  list  penalty 
is  unavailing.— New  Mexico  Realty  Co.  v.  Se- 
curity Inrestment  &  Development  Co.,  984. 

Xm.  I.KGACT,  INBEIRITANCE!,  AND 
TRANSFBSR   TAXBS. 

<S=>856  (Cal.)  Inheritance  tax  levied  on  trans- 
fer of  title,  or  right  to  transfer  and  to  receive 
title,  and  not  on  property  itself. — In  ze  Potter's 
Estate,  826. 

Iiegislature  had  power  to  impose  succession 
tax  of  12  per  cent,  without  exemption,  and  re- 
gardless or  value. — Id. 

€=>856  (Okl.)  State  may  impose  inheritance 
tax.— In  re  Harkness'  Estate,  911. 

Power  to  impose  inheritance  tax'  inheres  in 
regulatory  and  revenue-raising  power  of  a 
state.— Id. 

State  has  power  to  regulate  inheritances  and 
to  raise  revenue. — Id. 

Whether  inheritance  tax  constitutes  a  price 
for  the  privilege  of  inheriting  or  is  a  property 
tax  depends  on  laws;  "subjects  of  taxation.'' 
— Id. 

Heirs  may  be  deprived  of  right  to  inherit  un- 
less tax  is  paid. — Id. 

€=3859  ( I }  (Cal.)  Rate  of  inheritance  tax  can- 
not be  reduced  subsequent  to  date  of  vesting 
of  right.— In  re  Potter's  Estate,  826. 
<8=»859(l)  (Okl.)  Inheritance  tax  statutes  AeM 
valid  and  enforceable. — In  re  Harkness'  Estate, 
911. 

«==>859(2)  (Okl.)  Inheritance  tax  is  sustain- 
able as  to  rate  where  the  same  rate  or  measure 
is  applied  to  all  inheritances. — In  re  Harkness' 
Estate,  911. 

<S=>859(7)  (Cal.)  Rate  of  tax  under  law  in 
force  wlien  the  title  passed  cannot  be  changed 
by  Legislature.— In  re  Potter's  Estate,  826. 

Inheritance  tax  statute,  imposing  tax  on  trans- 
fer made  prior  to  enactment  of  statute,  would 
be  unconstitntionaL— Id. 

€=9861  (Cal.)  State  could  not  increase  amount 
of  inheritance  tax  after  transfer  with  intent 
that  gift  take  effect  in  enjoyment  at  time  of 
donor^s  death.— In  re  Potter's  Estate,  826. 

Inheritance  tax  and  exemption  governed  by 
statute  in  force  at  time  of  taxable  transfer,  not- 
withstanding enactment  of  other  statutes  prior 
to  donor's  death.— Id. 

Inheritance  tax  law  not  applicable  to  transfer 
made  before  enactment  of  statute. — Id. 

Inheritance  tax  act  not  applicable  to  transfer 
vested  before  its  passage. — Id. 

Inheritance   Tax   Acts   of  1911,   1913,   1915. 
held  not  to  have  adopted  act  of  1905.— Id. 
€:»867(l)   (Okl.)  To  authorize  enforcement  of 
transfer  tax  law,  property  transferred  must  be 
tangible  and  within  the  state,  or  transferred,  if 
intangible,  by  a  resident  by  will   or  intestate 
laws.— In  re  Harkness'  Estate,  911. 
4=»867(3)   (Okl.)  Inheritance  tax  held  inappli- 
cable to  transfer  of  corporation  stock  by  de- 
cedent in   another   state   under   will  probated 
there.— In  re  Harkness'  Estate,  911. 
«s>879(l)  (Cal.)  Gift  intended  to  take  effect 
in  enjoyment  after  donor's  death  taxable.— In  re 
Potter's  Estate,  826. 

«s>886i/3  (Cal.)  Inheritance  tax  under  statute' 
imposing  rate  cm  specified  amount  at  certain 
per  cent,  of  the  clear  value  on  property  received 
computed  on  difference  between  such  sum  and 
the  exemption.— In  re  Potter's  Estate,  826. 

Value  of  property  transferred  before  enact- 
ment of  Inheritance  Tax  Law  of  1915  not  add- 
ed to  value  of  devise  to  donee  after  enactment 
of  statute  for  taxation  thereunder. — Id. 
«=»893  (Okl.)  Court  imposing  inheritance  tax 
must  have  -  jurisdiction  of  parties  and  subject- 
matter.— In  re  Harkness'  Estate,  911.  1 


TELEGRAPHS  AND  TELEPHONES. 

I.  BSTABIilBHSlBNT,  CONSTBVOTIOS,  AHD 
HAJKTENANCB. 

€=»l  (Cal.Apfi.)  Association  operating  tele- 
phone for  benefit  of  members  need  not  procure 
certificate  of  public  necessity;  "telephone  cor- 
poration."— ^People  V.  Orange  County  Farmers' 
&  Merchants'  Ass'n,  873. 
€=>2  (CaI.App.)  Association  operating  system 
for  members  need  not  comply  with  "telephone 
corporation"  law.— People  v.  Orange  County 
Farmers'  &  Merdiants'  Ass'n,  873. 

II.  RBOVItATIOir  AKD  OPBRATIOIT. 

<S=>26</2  [New,  vol.  17  Key-No.  Series] 

(CaLApp.)  Co-operative  association  us- 
ing streets  for  telephone  lines  not  a  public 
utility.— People  v.  Orange  County  Farmers'  & 
Merchants'  Ass'n,  873. 

TENANCY  IN  COMMON. 

U.  MVTCAI.    RIGHTS,    DUTTEiS,    AHS    UA- 
BIIilTIBS  OF  COTENAHTB. 

€=»22  (Colo.)  Tender  to  vendor  of  propor- 
tionate part  of  purchase  price  gives  no  rights. 
—Callahan  v.  Fraser,  479. 
4s>38(3)  (Colo.)  Requirement  that  purchase 
price  be  tendered  into  court  held  reasonable. — 
Callahan  v.  Fraser,  479. 

TIMB. 

«=»IS  (Utah)  Bxtension     "to"     stated     date 

Permitted  farther   extension   on  that  date.— 
'hompson  v.  Reynolds,  616. 

TORTS. 

See  False  Imprisonment,  €=>7-25;  Fraud,  *» 
11-31;  libel  and  Slander,  <8==>112:  Malicious 
Prosecution,  €=»15-72;  Municipal  Corpora- 
tions, 4=»744-845;  Negligence,  e=>15-141; 
Trespass,  €=»20;   Trover  and  Conversion. 

€=>22  (Cal.)  Rule  as  to  tort-feasors  stated.— 
Oosliner  r.  Briones,  19. 

TOWAGE. 

€=>I9  (Or.)  Operator  of  tng  not  responsible 
as  independent  contractor  for  barge  after  tow- 
ing contract  ceased.- Miami  Quarry  Co.  v.  Sea- 
borg  Packing  O).,  492. 

Evidence  held  not  to  show  negligence  by  tog 
in  mooring  beached  barge. — Id. 

TRESPASS. 

II.  ACTIORS. 
(A)  RIkU  «t  Action  and  Defeitaes. 

€=>20(3)  (Idaho)  Possession  under  daim  of 
right  sufficient.- Hanson  ▼.  Seawell,  600. 

TRIAL. 

See  C!osts;    Criminal  Law,  «=»619-830;  Jury; 

New  Trial;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

IV.  rbobftioh  of  bvidbhcs. 

IA\  Introdvottoa,  Offer,  mail  AdmiMiOB  ot 
Bvldeaee  In  General. 

«S34B  (Cal.App.)  Ruling  on  objection  to  hear- 
say ikeUi  correct— Balcom  v.  T.  A.  Shipley  Co., 
39. 

(C)  Objections,  Motions  to  Strike  Oat,  and 
Bxceptlons. 

«ss379  (Cal.)  Neither  renewal  of  objection  nor 
motion  to  strike  necessary  on  repeating  ques- 
tion.—Balcom  V.  F.  A.  Shipley  Co.,  89. 
«=s>89  (Cal.)  Failnre  to  strike  out  testimony 
as  not  best  evidence  held  not  error.^— Fraaier  T. 
David,  17. 
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^=>90  (Cal.)  Neither  renewal  of  objection 
nor  motion  to  strilie  necessary  on  repeating; 
question.— Balcom  v.  F.  A.  Shipley  Co.,  39. 
®=3|05(3)  (Nev.)  Conclusion  not  objected  to 
may  be  considered.— Goldsworthy  v.  Johnson, 
005. 

VI.  TAKING  CASE  OR  (tVBSTION  FROM 
JVRT. 

(A)  4<>estlon«  of  Law  or  of  Fact  in  Gen< 
eral. 

<S=s>  139(1)  (Cal.App.)  .If  doubtful,  court  must 
let  case  go  to  jury.— Bush  t.  Weed  Lumber 
Co.,  24. 

$=>I39(I)  (Mont.)  Nonsuit  proper  where  evi- 
dence produces  mere  conjecture.— Parli  t. 
Grady,  382. 

^=>I4I  (Cal.)  Proper  to  grant  nonsuit  or  ver- 
dict, in  absence  of  conflict.— Southern  Pac 
Land  Co.  t.  Dickerson,  676. 
^=3144  (Okl.)  Peremptory  instruction  for 
specific  sum  is  error  where  evidence  conflicts. 
—Morris  v.  Purcell  Bank  &  Trust  Co.  of  Pur- 
ceH,  436. 

(C)  Dlamlaaal  or  Nonavlt. 
«=»l63'(Cal.)  Grounds   of  nonsuit  not  men- 
tioned in  motion  not  considered  on  hearing. — 
Moore  v.  Motfatt,  220. 

9=3 1 65  (Cal.App.)  Motion  for  nonsuit  admits 
truth  of  evidence  and  legitimate  inferences  of 
(act.— Bush  V.  Weed  Lumber  Co.,  24. 

Court  cannot  go  beyond  limits  of  motion  for 
nonsuit  in  rendering  decision. — Id. 

On  motion  for  nonsuit,  evidence  most  strong- 
ly interpreted  against  defendant.— Id. 
9=3 1 65  (Mont.)  Defendauts'  motion  for  judg- 
ment at  conclusion  of  trial  had  effect  of  general 
demurrer  for  purpose  of  testing  sufficiency  of 
complaint— Samuell  v.  Moore  Mercantile  Co., 
3T6. 

9=3 1 63  (Mont.)  On  motion  for  nonsuit,  proof 
most  favorable  to  plaintiff  must  be  considered. 
—Park  V.  Grady,  3fe. 

(D)  Dlreetlon  of  Terdlct. 
9=>I68  (Mont.)  Direction  of  verdict  author- 
ized where  cause  presents  only  questions  of 
law. — Moore  v.  Crittenden,  1035. 
9=3l77  (Colo.)  Where  both  parties  asked  for 
directed  verdict,  neither  party  may  complain 
that  case  should  have  gone  to  jury.- McGhee 
Inv.  Co.  V.  Ejrsber,  891. 

9=>I77  (Mont.)  Complaint  of  denial  of  jury 
trial  not  avoidable  where  both  parties  move 
for  directed  verdict. — ^Moore  v.  Crittenden,  1035. 

VII.  IHSTRrCTIOirS  TO  JVRY. 

(A)  ProTlnee  of  Conrt  and   Jury  la   Gen- 
eral. 

9=3 191  (2)  (Cal.)  Instruction  held  not  to  as- 
sume agency  in  making  sale. — Fidelity  &  Cas- 
ualty Co.  of  New  York  v.  Paraffine  Paint  Co., 
1076. 

9=3l6l(7)  (Cal.App.)  Instruction  in  language 
of  motor  vehicle  act  held  not  to  assume  plain- 
tiff was  entering  a  street  car. — Sommer  v.  Mar- 
tin, 33. 

9=>I92  (Ku.)  Instruction  assuming  existence 
of  custom  held  proper.— Sissell  r.  Sihler  Serum 
Co.,  988. 

^=3194(19)  (Ariz.)  Instructions  that  disre- 
gard of  rule  made  for  safety  of  an  employee 
prevented  recovery  held  error;  the  question  be- 
ing for  the  jury.— Varela  v.  Eeid,  1017. 

jDuty  of  court  in  instructing  as  to  contributory 
negligence  stated. — Id. 

(O  Form,  Reqnlattea,  and  SaScleneT- 

9=3234(7)  (Wash.)  Instruction  on  burden  of 
proof  held  sufficient.— Wright  v.  J.  F.  Duthie 
&  Co.,  191. 

9=3237(6)  (Cal.)  Instruction  plaintiff  must 
"satisfy"  by  preponderance  of  evidence  is  not 
erroneous.- Fidelity  &  Casualty  Co.  of  New 
York  V.  Paraffine  Paint  Co.,  1076. 
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9=3244(2)  (CaLApp.)  Not  error  to  refuse  in- 
structions with  reference  to  particular  evi- 
dence.—Maris  V.  H.  Crummey,  Inc.,  259. 

(D)    Appllcabllltr   to   Pleadlngra    and    Evi- 
dence. 

9=3250  (Or.)  Instructions  not  based  on  plead- 
ings and  evidence  are  erroneous. — ^Miami  Quar- 
rj'  Co.  V.  Seaborg  Packing  Co.,  492. 
9=3251(8)  (Cal.)  Instruction  on  hypothesis  of 
directing  sale  need  not  cover  subject  of  agen- 
py.— Fidelity  &  Casualty  C!o.  of  New  York  v. 
Paraffine  Paint  Co.,  1076. 
9=3252(  1 1 )  (Wash.)  Instruction  that,  if  serv- 
ant momentarily  forgets  danger,  he  is  not  pre- 
cluded from  recovery,  held  erroneous  as  with- 
out the  evidence.— Belkin  v.  Skinner  &  Eddy 
Corporation,  1046. 

9=3253(4)  (Wash.)  Instruction  ignoring  as- 
sumed risks  which  should  have  been  known  er- 
roneous.—Belkin  V.  Skinner  &  Eddy  Corpo- 
ration, 1046. 

9=3253(6)  (Cal.)  Instruction  directing  verdict 
without  requiring  necessary  facts  is  erroneous. 
-Fidelity  &  Casualty  Co.  of  New  York  v.  Par- 
affine Paint  Co.,  1076. 

(E)  Reqneata  or  Prarera. 

9=3256(1)  (Colo.)  Requests  necessary  where 
instructions  do  not  cover  all  points. — Cooper  v. 
Woodward,  336. 

9=3260(1)    Refusal    of    requested    instrnction 
covered  by  those  given  not  error. 
—(Kan.)   Sissell  v.  Sihler  Serum  Co.,  988; 
(Or.)  Miami  ()uarry  Co.  v.  Seaborg  Packing 
Co.,  492. 

9=3260(1)  (CaLApp.)  Requested  instruction 
already  covered  need  not  be  given. — Sommer  v. 
Martin,  33. 

9=>260(5)  (Or.)  No  error  in  refusal  of  in- 
structions included  in  charge  given.- Harbison 
V.  City  of  Hillsboro,  618. 

9=>260(t0)  (Wash.)  Refusal  of  requested  in- 
struction, covered  by  correct  instructions,  not 
error.— Wright  v.  J.  F.  Duthie  &  Co.,  191. 

(O)  Conatrnctlon  and  Operation. 

^33295(5)  (Cal.)  Instruction  held  not  errone- 
ous for  omitting  Issues. — Fidelity  &  Casualty 
Co.  of  New  York  v.  Paraffine  Paint  Co.,  1076. 

Instruction  as  to  liability  without  privity  of 
contract  need  not  include  liability  for  misrep- 
resentations.—Id. 

Instruction  on  fraudulent  misrepresentationa 
article  was  not  explosive  need  not  refer  to  neg- 
ligent misrepresentations. — Id. 
<&=3295(6)  (Cal.App.)  Instructions  that  a 
street  car  has  the  right  of  way  on  the  part  of 
the  street  on  which  it  can  travel  held  not  error 
when  considered  as  a  whole. — Armock  v.  United 
Railroads  of  San  Francisco,  856. 
9=3296(2)  (Cal.)  Reference  in  instruction  to 
authorized  agent  held  not  to  require  spedfic  au- 
thority to  make  representation. — Fidelity  & 
Casualty  Co.  of  New  York  v.  Paraffine  Paint 
Co.,  1076. 

9=>296(4,5)  (Cal.)  Instruction  as  to  contrib- 
utory negligence  in  collision  case  held  not  mis- 
leading when  considered  with  other  instruc- 
tions.—Olsen  V.  Standard  Oil  Co.,  393. 
9=>29€(7)  (Cal.)  Instruction  as  to  burden  of 
proof  in  collision  case  held  not  misleading  when 
eonsidered  with  other  instructions. — Olsen  v. 
Standard  OU  Co..  393. 

9s»296(7)  (Ca]i.)  Instruction  referring  to 
presumption  of  malice  and  want  of  probable 
cause  not  misleading  in  view  of  other  instruc- 
tions.— Burke  v.  Watts,  578. 

IX.  VERDICT. 
(B)  Special  In«erroKatorlea  and  Flndlnga. 

^a359(l)  (Cal.)  Speraal  finding  must  be  con- 
strued in  harmony  with  general  verdict  if  pos- 
sible.—Olsen  V.  Standard  OU  Co.,  393. 
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4=»362  (Kan.)  It  was  not  error  to  refuse  to 
re-refer  special  question  for  an  answer  as  to 
a  matter  not  in  evidence.— StuU  t.  Burdett, 
1006. 

X.  TRIAL  BY  COURT. 

(B)  Flndlnsa   of   Fact   «na   OoaeluBlona 
of  l>anr. 

<3=>388(4)  (Cal.)  Admitted  fact  treated  as 
found.— In  re  Cover's  Estate,  583. 
€=9395(1)  (Cal.App.)  Finding  of  fact  in  sub- 
stantially same  language  as  allegation  8u£^- 
dent.— Morrow  v.  Learned,  234. 
«s>395(2)  (Cal.App.)  Finding  of  rescission  of 
option,'  referring  to  grounds  of  rescission  at- 
tached to  complaint,  not  indefinite.— North  Con- 
fidence Mining  &  Development  Co.  y.  Morrice, 

«=>395(2)  (Cal.App.)  Flndini;  held  to  refer  to 
other  suit  set  up  as  a  bar  with  sufficient  par- 
ticularity.—Bellows  V.  Los  Angeles  Dock  & 
Terminal  Co.,  858. 

«=»404(2)'  (Cal.)  Where  special  facts  on 
which  finding  rests  are  declared  by  the  court, 
the  ultimate  finding  is  a  conclusion  of  law. — 
Stark  V.  Shemada,  214. 

XI.  WAIVER  AND  CORRBCTION  OF  UU 
RBOCLARITIES  AND  ERRORS. 

4=9412  (Cal.)  Be-examination  of  witness  not 
a  waiver  of  objections  to  questions  propound- 
ed by  opponent  on  cross-examination.- Balcom 
V.  F.  A.  Shipley  Co.,  39. 

«:s>4l8  (Okl.)  That  defendant's  demurrer  to 
evidence  was  wrongfully  overruled  immaterial 
if,  defendant  has  suppbed  the  necessary  evi- 
dence to  support  judgment. — Bowcr-venus 
Grain  Co.  v.  Smith,  265. 

TROVER  AND  CONVERSION. 

n.  ACTIONS. 
(A)  RlKht  of  Action  and  Dotenaes. 

^s'lS  (Idaho)  'ntle   and  right  to  possession 
essential.— Portland  Seed  (Jo.  r.  Clark,  146. 
4=>I6     (Mont.)     Plaintiff    must    recover    on 
strength  of  own  title.— Park  t.  Orady,  382. 

(B)  Jarlsdlotloa,    Partien.    PreUmlnary 
ProeeedtnsB.  ai\d.  Plead  Ins. 

«=s>32(3)  (Mont.)  Allegation  of  ownership  and 
right  of  possession  ori  date  of  conversion  soffi- 
derit— Park  v.  Grady,  382. 

(O)  BrldeBoe. 

«=>40(3)  (Mont.)  Evidence  of  ownership  held 
inrafilcient.- Park  v.  Grady,  382. 

(D)  Damases. 

«=>49  (CaLApp.)  Statutory  rule  of  damages 
applicable  to  conversion  of  oil  stock.— Woltz  t. 
B.  F.  Button  &  Co.,  248. 


See  Mortgages. 


TRUST  DEEDS. 


TRUSTS. 


I.  CREATION,  EXISTENCE,  AND  TA- 
LIDITT. 

(C)  Coaatvaetlva  Tmate. 

«B»e2'/a  (Okk)  Constructive  trusts  are  not 
within  statute.— Dike  v.  Martin,  1106. 
«9l03(3)  (Colo.)  Wife  executing  deed  as 
mortgage  to  secure  husband's  debt  retams 
equity  of  redemption,  and  reconveyance  to  him 
is  for  benefit  of  her  heirs.— S.  3.  Thomas  Real- 
ty Co.  ▼.  Gnthrie,  330. 

n.  CONSTRUCTION  AND  OPERATION. 

(B)  Estate  or  Interest  of  Trustee  and   of 
Oeatni  <tne  Trust. 

«E9 140(3)  (CaLApp.)  Deed  of  trust  dnrlng 
grantor's  life,  with  residue  to  persons  named 
on  her  death,  heli  to  vest  title,  immediately  in 
them,  without  deed  from  trustees.— Whitney  v. 
Nealley,  235. 


USURY. 

I.  VSURIOUS   CONTRACTS    AND    TRANSAC- 
TIONS. 

<A)  Natnre  and  Valldltr. 

®=>45  (Okl.)  Taint  of  usury  may  not  be  avoid- 
ed by  calling  an  extra  charge  a  discount. — 
Morris  v.  Pnrcell  Bank  &  Trust  Co.  of  Par- 
cell,  436. 

II.  FENAI/riES  AND  FORFEITURES. 

9=>I34  (Okl.)  First  fact  to  be  found  is  wheth- 
er usury  tainted  transaction.— Morris  v.  Pur- 
cell  Bank  &  Trust  Co.  of  PurceU,  436. 
4=>I38  (Okl.)  Action  for  recovery  of  penalty, 
the  amount  of  recovery  is  twice  the  interest 
paid.— Morris  v.  Purcell  Bank  &  Trust  Co.  d 
PorceU,  436. 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.  REQUISITES    AND    VAIitDITr    OF    CON- 
TRACT. 

«=>3(4)  (Wash.)  When  contract  will  be  con- 
strued as  one  for  purchase  and  sale  and  not 
mere  option  stated. — Asia  InV.  Co.  t.  Levin, 
808. 

Contract  held  one  of  purchase  and  sale.— Id. 
4=»8  (Kan.)  Contract  valid  where  vendor 
does  not  have  title.— Redden  v.  Bausch,  752. 
<e=a>l8(3)  (Kan.)  Holder  of  option  to  purchase 
mast  tender  substantial  compliance  within  the 
time  agreed  upon.— Redden  v.  Bausch,  752. 

Holder  of  option   to   purchase  must   tender 
compliance  to  vendor  or  authorized  agent — Id. 

Purchaser's  noncompliance  with  conditions 
of  option  are  not  waived  by  vendor's  owner- 
ship merely  of  life  estate.— Id. 
^»I8(3)  (Kan.)  Letter  held  admissible  as  ac- 
ceptance of  plaintiff's  option  to  purchase.- 
Custer  V.  Royse,  995. 

®=337(l)  (Cal.App.)  Vendee  cannot  sue  for 
misr^resentation  in.  original  contract  after- 
wards modified  to  avoid  the  same. — Beggs  r. 
Spalding,  429. 

«=»37(4)  (Cal.App.)  Statement  of  vendor  of 
orange  grove  that  oak  root  disease  would  not 
spread  held  mere  expression  of  opinion.— Beggs 
V.  Spalding,' 429. 

Vendee  held  not  entitled  to  damages  for  mis- 
representation as  to  quality  of  soil.— Id. 

m.  HODIFICATION  OR  RESCISSION  OF 
CONTRACT. 

(B)  Reaolasloa  by  Vendor. 

«=>95(2)  (Cal.App.)  Where  no  payments  made 
on  substituted  contract,  acceptance  of  delayed 

Sayments  on  original  ^eld  not  to  affect  Ten- 
or's rights  in   new  contract— Spring  Estate 
Co.  V.  Cohen,  264. 

Acceptance  of  payments  after  due  tempora- 
rily suspends  right  of  forfeiture.— Id. 
^=>IOI  (Cal.App.)  Acceptance  of  payments 
after  due  suspends  right  of  forfeiture  till  notice 
of  strict  compliance  in  future.- Spring  Estate 
Co.  V.  Cohen,  264. 

®=9|0I  (Kan.)  Where  vendor  has  waived  for- 
feiture, he  may  not  afterwards  claim  it  with- 
out notice,  with  reasonable  time  for  perform- 
ance.— Luther  v.  Hekking,  823.  .    . 

<S=s>IOI  (Kan.)  Vendor's  failure  twice  to  imist 
on  deferred  payments  being  made  in  time  held 
to  prevent  forfeiture  without  notice,  where 
there  were  but  two  deferred  payments.— Hol- 
man  V.  Joslin,  697. 

(O)  Rescission    by    Pnreliaser. 

«=3||4  (Wash:)  Vendor's  failare  to  furnish 
purchaser  a  copy  of  the  contract  held  not 
ground  for  rescission. — Wilson  v.  Fay,  800. 

IV.  PERFORMANCE   OF  CONTRACT. 
(A)   Title  and  Estate  of  Vendor. 

«=3|44(2)  (Wash.)  Purchaser  who  bad  not 
tendered  performance  could  not  complaia  of 
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mortgage  not  disturbing  her  possesBion.— Wfl- 
8on  T.  Fay,  800. 

T.  RIGHTS  AMD  MABIMTIBS  OF  PAR- 
TIBS. 
(B)   Aa  to  Tktrd  Persons  In  General. 
«s»2t2  (Kan.)  In   purchaser's   action   against 
subsequent  grantee  of  vendor  to  recover  land, 
held,  that  latter  could  not  set  up  contract  pro- 
Tision  for  liquidated  damages  aa  defense. — Cus- 
ter T.  Boyse,  f<95. 


(0>  Bonn  Fide  Pnrcliasers. 
«s»23l(6)  (Cal.Ajip.)  Knowledge  of  contents 
of  defective  records  in  office  of  county  treasur- 
er held  not  sufficient  notice  of  sale  of  land  for 
taxes.— Lewis  T.  Tulare  Reclamation  Dist.  No. 
749,  421.  .       ^     ^. 

<S='232(I)  (Okl.)  Possession  is  notice  to  the 
world  of  possessor's  actual  Interest.— Foley  v. 
Brown,  267. 

TI.  RBMEiDIBS   OP  TKHDOR. 

(A)  liien  nnd  Recoverr  of  Land. 

<es»266(8)   (CaLApp.)  Collateral    security   for 

purchase-money  note  precludes  vendor's  lien. — 

Carter  v.  Garetson,  1090. 

€=>299(l)  (Idaho)  Vendor  in  ejectment 
against  purchaser  in  possession  after  default  in 
payments  must  show  abandonment  of  contract, 
ni  absence  of  stipulatiou  making  time  of  the 
essence  or  providing  for  forfeiture. — Lott  v. 
Anderson,  673. 

«=9299(3)  (Idaho)  Forfeitare  by  purchaser  of 
payments  under  land  contract  must  be  shown 
by  dear  and  satisfactory  proof.— Lott  v.  An- 
derson, 678. 

(O  Aetlons   for  Dnntsses. 

4=»32l  (Wash.)  Vendor's  remedies  under  con- 
tract not  providing  for  liquidated  damages  stat- 
ed.—Asia  Jbiv.  Co.  V.  Levin,  808. 

Til.  RBMBDIES   OF   PURCHASER. 

(A)  Recoverr  of  Pnrcliase  Money  Paid, 

4=9335  (Cal.App.)  Court  may  relieve   vendee 

from  forfeiture  of  contract.— Leak  v.  Colbum, 

249. 

<8=9335  (Cal.App.)  Purchaser  cannot  recover 
deposit  on  exercising  option  which  vendor  is 
willing  to  perform.— Santikian  v.  Weaidey, 
1092. 

9=3335  (Wash.)  'Where  time  essence  of  ex- 
ecutory contract,  purchaser  in  default  cannot 
recover  payments. — ^Bafferty  v.  Gaston,  595. 

VENUE. 

See  Criminal  Law,  «=»1U-112. 

I.  HATIIRB  OR  SVBJBCT  OF  ACTION. 

9s>S(5)  (Cal.)  Action  for  destruction  of  "per- 
sonalty on  another's  land,  not  within  Code, 
regulating  situs  of  real  actions.— Qosliner  t. 
Briones,  19. 

VERDICT. 

See  Trial,  «s»350-862. 

WAR. 

See  Insurrection  and  Sedition. 

WATERS  AND  WATER  COURSES. 

See  Drains. 

n.  KATVRAI.  -nrATBR  COVRSBS. 
(C)   PoUntlon. 

4=377  (Okl.)  PlaintlS  not  entitled  to  damages 
against  defendants  on  polluting  stream,  unless 
he  can  distinguish  damages  by  them  from  those 
caused  by  his  own  tenant — waiters  v.  Prairie 
Oil  &  Gas  Co.,  906. 

Demurrer  to  plaintiff's  evidence  properly  sus- 
tained.- Id. 


V.   SITRFACB  "WATBRS. 

.  119(1)  (Or.)  Surface  waters  may  be  dis- 
charged by  natural  course  onto  lands  of  an- 
other.—Harbison  V.   City  of  Hillsboro,  613. 

Owner  protecting  land  from  surface  water 
cannot  do  anything  inconsistent  with  due  ex- 
ercise of  dominion  over  his  own  land.— Id. 
^=>II9(2)  (Or.)  Landowner  may  by  ditch 
cause  sQrface  water  in  natural  depression  to 
flow  in  natural  course  of  drainage  onto  ad- 
joining lands.- Harbison  v.  City  of  Hillsboro, 
613. 

Owner  may  turn  surface  water  on  land  of 
adjacent  owner  in  such  quantitieB  as  would 
naturally  drain  thereon. — Id. 

TI.  ATPROPRIATIOIT  AND  PRBSCRIPTIOH. 

4=>I33  (Wyo.)  Statute  requiring  making  of 
record  of  parties'  interests  held  inapplicable. — 
Bamforth  v.  Ihmsen,  345. 
4=»I37  (Idaho)  Protests  and  notices  to  cease 
discharge  of  waste  waters  in  ditch  did  not  in- 
terrupt continuity  of  user  or  disprove  acquies- 
cence on  part  of  ditch,  owner.— Last  Chance 
Ditch  Co.  T.  Sawyer,  654. 
4=>I52(6)  (Idaho)  Title  to  easement  resting 
upon  prescription  must  be  established  by  rea- 
sonably clear  evidence.- Last  Chance  Ditch  Co. 
V.  Sawyer,  654. 

One  who  claimed  right  to  discharge  waste  Ir- 
rigation waters  into  another's  canal  by  pre- 
scription required  to  show  water  has  actuaDy 
flowed  therein  during  the  required  period. — Id. 

Claim  of  right  to  easement  presumed  from 
open,  notorious,  continuous,  and  adverse  use, 
but  inconsistent  with  admission  in  court  that 
right  was  not  claimed. — Id. 
<S=>I52(6)  (Wyo.)  Party  alleging  held  not  to 
have  sustained  burden  of  showing  abandon- 
ment.—Bamforth  V.  Ihmsen,  345. 
<S=»I52(8)  (Wyo.)  The  naming  of  the  wrong 
range  in  land  description  in  adjudication  of 
board  of  control  held  a  clerical  error. — ^Bam- 
forth y.  Ihmsen,  345. 

Complainant  held  not  to  have  sustained  bur- 
den of  showing  clear  prior  right  to  irrigate 
certain  tract. — Id. 

^9l52(ll)  (Wyo.)  Decree  requiring  parties 
to  construct  concrete  division  box,  bearing 
costs  in  proportion  to  rights  owned,  approved. 
—Bamforth  v.  Ihmsen,  345. 

In  adjudicating  water  rights,  it  was  unneces- 
sary to  restate  existing  decrees  definitely  fixing 
priority  of  rights  presumed  to  have  continued. 
— Id. 

Judgment  that  parties  might  conduct  water 
through  ditch  held  not  supported  by  evidence 
as  to  the  carn'ing  capacity  of  their  respective 
ditch  rights.— Id. 

TII.  OONTBYANCBS  AND  CONTRACTS. 

«s»IS6(2)  (Wyo.)  To  establish  title  to  part 
of  ditch,  extent  of  use  of  possession  must  be 
shown. — Bamforth  v.  Ihmsen,  345. 
«s>l56(5)  (CaLApp.)  Recorded  deed  to  gran- 
tee's wife,  referring  to  writing  whidi  purported 
to  be  contract  between  grantors  and  grantee, 
but  which  grantee  had  not  signed,  not  construc- 
tive notice  to  grantee's  successors.— Hamilton 
y.  Consolidated  Water  Co.  of  Pomona,  416. 
4=>I58(I)  (Cal.App.)  Evidence  as  to  contract 
luUf  to  sustain  finding  of  misrepresentation  and 
reliance  thereon. — Bowman  v.  Payne,  406. 
«=>l58(t)  (Cal.App.)  Grantee's  right  to  wa- 
ter was  not  affected  by  writing  purporting  to  be 
contract  between  grantors  and  grantee,  but  to 
which  grantee  was  not  a  party. — ^Hamilton  v. 
Consolidated  Water  Co.  of  Pomona,  416. 

Grantee's  successors  held-  not  bound  by  writ- 
ing purporting  to  be  contract  between  gran- 
tors and  grantee,  by  reason  of  grantee's  in- 
structions to  employee. — Id. 
iS=>l58'/2(l)  (Cal.App.)  Plaintiff  suing  to  quiet 
title  to  water  rights  established  case  by  proving 
conveyance  to  predecessors  of  water  rights, 
requiring  defendant  to  prove  reconveyance.— 
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Hamilton  t.  Consolidated  Water   Co.   of  Po- 
mona, 416k 

IX.  PDBLIC  'WATER  SDPPLT. 

(A)  Uomeatlo  and  Hnnidpal  Paryosea. 

«=>I82  (Cal.App.)  Easement  of  water  right 
created  before  1879  held  valid.— Hudson  ▼. 
Ukiah  Water  &  Improvement  Co.,  802. 
®=»IB3(5)  (Kan.)  Engineer's  methods  of  as- 
certaining value  of  plant  are  matters  of  evi- 
dence.— City  of  Baxter  Springs  v.  Bilgcr's  Es- 
tate, 678. 

As  between  city  purchasing  waterworks  sys- 
tem and  owners  service  lines  between  the 
mains  and  consumers'  property  lin»  held  to  be- 
long to  owners. — Id. 

Court  may  make  deductions  from  amount 
fixed  by  engineers  as  the  value  of  the  water- 
works system  in  a  proceeding  to  purchase  it. 
— ^Id. 

In  action  to  ascertain  value  of  waterworks 
system  court  may  deduct  from  engineers'  total 
valuation  any  part  determined  to  have  no  val- 
ue.—Id. 

In  action  to  ascertain  value  of  waterworks 
system  to  be  purchased  by  dty,  court  must  de- 
termine from  evidence  amount  to  be  deducted 
for  functional  depreciation. — Id. 

Judgment  taxing  costs  and  awarding  com- 
pensation to  appraisers  on  purchase  of  water- 
works approved. — Id. 

«=»  188(5)  (Cal.App.)  Company  taking  over 
property  of  water  company  held  burdened  with 
easement  of  water  right — Hudson  v.  Ukiah 
Water  &  Improvement  Co.,  862. 
$=3l97  (Cal.)  Judgment  concerning  easement 
in  water  should  fix  the  amount  to  which  land- 
owner was  entitled. — ^Hudson  ▼.  Ukiah  Wa- 
ter &  Improvement  Co.,  862. 

Judgment  giving  easement  to  use  water  suffl- 
dent  for  domestic  uses  held  indefinite.— Id. 
^=>203(l)  (Wash.)  Water  company  can  charge 
for  fire  protection  service  furnished  private 
individual.— North  Coast  Power  Co.  T.  Pittock 
&  Leadbetter  Lumber  Co.,  180. 

(B)   Irrlaratloa     and     Other  *  Aarrlenltnnil 
Pnvpoaea. 

4=>2I7  (C«l.)  Bailroad  Commission  has  no 
jurisdiction  to  entertain  proceedings  to  compel 
public  utility  to  pay  debts.— Ashley  v.  Bailroad 
Commission  of  State  of  California,  825. 
€=217  (Wyo.^  Board  of  control  may  not  de- 
termine relative  ditch  rights. — Bamforth  T. 
Ihmsen,  345. 
<3='228U  [New,  vol.  lOA  Key-No.  Series] 

(Colo.)  Advance  payment  on  price  of 
irrigation  system  of  no  value  unless  complete, 
contrary  to  statute.- Henry  L.  Doherty  &  Co. 
V.  Steele,  77. 

Holder  of  bonds  issued  on  condition  bound  to 
restore  them  whether  contract  was  with  it  ot 
third  person. — ^Id. 

Contract  held  one  for  delivery  to  irrigation 
district  of  complete  irrigation  system. — Id. 

Void  contract  held  not  to  annul  or  vary  con- 
tracts for  purchase  of  irrigation  system. — Id. 

Payment  by  irrigation  district  held  an  ad- 
vance subject  to  completion  of  irrigation  dis- 
trict.—Id. 

Irrigation  district  cannot  abandon  and  avoid 
payment  after  ditch  built  and  maintained  for 
seven  years. — Id. 

€=3230(6)  (Colo.)  Persons  to  whom  irrigation 
district  bonds  issued  conditionally  and  who  had 
transferred  them  may  be  required  to  repay 
value.— Henry  L.  Doherty  &  Co.  v.  Steele,  77. 
€=9230  (8)  (Colo.)  Suit  by  taxpayers  not  dis- 
missed because  sufficient  notice  not  given  di- 
rectors where  irrigation  district  asked  same  re- 
lief.—Henry  L.  Dohertj;  &  Co.  v.  Steele,  77. 

That  irrigation  district  not  liable  for  bonds 
issued  on  condition  ground  for  ordering  return. 
— Id. 

Failure  of  taxpayer's  complaint  to  offer  to 
do  equity  immaterial  where  decree  required  it. 
^Id. 


In  suit  to  compel  return  of  irrigation  43ist:ricrt 
bonds  decree  held  to  sufficiently  require  dis- 
trict to  do  equity.— Id. 

Decree  ordering  return  of  irrigation  d{8t:ri<rt 
bonds  or  payment  of  par  value  by  holders  ra.tb- 
er  than  market  value  held  correct. — Id. 
@=»230(8)  (Colo.)  Suit  to  compel  refcurn  of 
bonds  delivered  conditionally  not  affected  'hy 
permitting  contractor  to  proceed  after  time  for 
completion.— Henry  Li.  Donerty  &  Co.  v.  'X'oux»«- 
blut,  85. 

(S=>23l  (Cal.App.)  Certificate  of  sale  of  land 
for  special  assessment  failing  to  properly  de- 
scribe it  hela  fatally  defective.— iicwis  v-  Tu- 
lare Reclamation  Dist.  No.  749,  421. 

Recording  of  certificate  of  sale  of  laricl    for 
taxes  is  to  give  notice  of  contents  of  certificate 
to  the  owner  and  subsequent  purchasers. — Id. 
€=»257(l)   (Cal.)  Making  of  rules  and  regula- 
tions governing  rates  discretionary  with    ZCail- 
road   Commission.— Ashley   v.   Railroad     Com- 
mission of  State  of  California,  825. 
iS=3257(l)    (Mont)    Irrigation    company      not 
"public  utility"  furnishing  "water  for  business," 
authorizing  regulation  of  rates.— State  v.  Boyle, 
378. 

WILLS. 

See  Descent  and  Distribution;   Xlxecutors   and 
Administrators. 

n.  TESTAMENTART  OAPACTTT. 

®=>55(l)  (Kan.)  Evidence  Aeio  to  sustain  ver- 
dict and  finding  that  testator  was  of  unsound 
mind. — ^Main  v.  Tandell,  540. 

IT.  RE<tnSITES   AND  VAXrlOITT. 

(A)  Nature  and  Eaaentlala  ot  Teatamenta- 

rr  Dlapoaltlona. 

«=»88(4)  (CaiJKpp.)  Deed  to  tmstees  for 
grantor's  life,  wiui  remainder  to  grantees,  fc«M 
not'  void,  as  testamentary,  though  not  deliver- 
ed to  grantees.— Whitney  v.  NeaUey,  235. 

(C)  Bxeontlon. 

€s»ll9  (Okl.)  Testator  must  declare  to  at- 
testing'witnesses  that  instrument  is  his  wt.1I. — 
McCarty  v.  Weatherly,  632. 

Declaration  of  testatrix  to  attesting  witness- 
es that  instrument  is  her  will  is  an  essential 
part  of  the  execution  of  a  nonholographic  will. 
-Id. 
(P)  Hlatalce,  Undne  Inflnenee,  and  IFrand. 

«=»I63(I)  (Okl.)  Proponents  required  to 
prove  instrument  to  be  free  and  voluntary  act 
and  wiU  of  testatrix.— McCarty  r.  Weatherly, 
632. 

<S=>I66(I)  (Okl.)  Evidence  M»  to  esUb^ 
undue  influence.— McCarty  v.  Weatherly.  632. 
<8=9l66(l2)  (Okl.)  Not  admitted  to  probate 
if  any  undue  influence"  has  been  ezerdsed. — 
McCarty  v.  Weatherly,  632.  . 

Questions  in  determining  question  of  undue 
influence  stated. — Id. 

V.  PROBATE,  ESTABLISHMENT,  AND  AN- 
NULMENT. 

(H)  Evidence. 
«=»289  (Okl.)  Proponents  required  to  prove 
execution  and  publication  according  to  the 
statutes.- McCarty  v.  Weatherly,  632. 
<8=»293(l)  (Okl.)  Recitals  in  attesting  clause 
or  ex  parte  affidavits  of  subscribing  witnesgea 
not  admissible  to  prove  execution  where  sub- 
scribing witnesses  themselves  testified.— Mc- 
Carty V.  Weatherly,  632. 

®=>302(l)  (Okl.)  Evidence  insuflBcicnt  to  prove 
testatrix  declared  instrument  to  be  her  will  m 
presence  of  attesting  witnesses.— McCarty  v. 
Weatheriy,  632. 

(J)  Jndsment  or  Decree. 
®=355  (Cal.)  Court  may  relieve  petitioner  for 
revocation  of  probate  from  failure  to  issue  ci- 
tation within  one  year  if  failure  was  result  ol 
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excusable  neglect.— In  re  Withenbury's  Estate, 
385. 

Failure  to  issue  citation  on  petition  for  rev- 
ocation of  probate  until  after  year  following 
probate  hela-  excusable. — Id. 

Matter  of  relief  from  failure  to  issue  cita- 
tion on  petition  for  revocation  of  probate  with- 
in year  after  probate  largely  discretionary.— Id. 


WITNESSES. 


See  Evidence. 

II.  COMPBTBNOT. 

(C)  Tentlmoay  of  Parties  or  Peraaas  In- 
terentcd,  (or  or  asataat  Representa- 
tlvea,  SnrvlTora,  or  Snecoasora  la  TUIe 
or  Intereat  of  Peraona  Deeeaaeil  or  Ia» 
competent. 

®=>I44(8)  (Nev.)  Legatee  held  not  party  to 
subsequent  gift  of  property  to  another.— Qolds- 
worthy  v.  Jolinson,  500. 

^=>I48  <Wyo.)  Evidence  of  transaction'  with 
decedent  not  admiBaibte  againat  hein  or  admin- 
istrator was  properly  excluded  as  acainst  an 
intervener  whose  interest  was  not  shown  to 
be  separate  from  the  estate's.— Bamforth  v. 
Ihmsen,  345. 

^=>I59(5)  (Colo.)  Husband's  testimony  held 
properly  excluded  in  suit  against  him  by  wife's 
heirs.— S.  J.  Thomas  Realty  Co.  r.  Outhrie, 
330. 

«s>l59(8)  (WaBh.)  Grantee  of  land  not  in- 
competent, after  grantor's  death,  to  testify  as 
to  inception  of  contract — Slavin  v.  Ackman, 
816. 

Grantee  held  not  Incompetent,  after  grantor  s 
death,  to  testify  as  to  compliance  with  contract. 
— Id. 

®=>I67  (Cal.)  Plaintiff's  testimony  as  to  facts 
occurring  before  decedent's  death  properly  ex- 
cluded in  acti«n  for  breach  of  contract  to  make 
Fill.— Ruble  v.-  Richardson,  672. 

(D)  Confldeatlal  KbIaHona  aad  PrlvlIeseA 

Commnntcatlona. 

«s»222  (Wyo.)  Evidence  held  not  to  establish 
relationship  of  attorney  and  client  so  as  to 
make  attorney's  sworn  petition  in  intervention 
inadmissible.— Bamforth  v.  Ihmsen,  345. 

III.  BXAMINATION. 

(B)   Croas-Bxamlnatlon  and   Re-Examlna> 
tlon. 

9=»269(i)  (Okl.)  Subscribing  witness  may  be 
cross-examined  as  to  all  matter  concerning 
which  he  testified  in  chief.— McCarty  v.  Weatb- 
erly,  632. 

4s»27l(n  (Mont.)  Cross-examination  may  ex- 
tend to  all  the  contents  and  conditions  of  bill 
of  sale  testified  to  by  witness.- Park  v.  Orady, 
382 

«=»27l(l)  (Wash.)  Denial  of  right  to  cross- 
examine  as  to  validity  of  search  warrant  held 
error.— State  v.  Catalino,  179. 
<S=>27I(3)  (Mont.)  Recorded  bill  of  sale,  testi- 
fied to  by  witness  on  cross-examination  ad- 
missible.— Park  V.  Grady,  382. 
^»275(8)  (CaLApp.)  Cross-examination  of 
defendant's  agent  examined  by  plaintiff  held 
proper.— Balcoln  v.  F.  A.  Shipley  Co.,  39. 

(C)  Privilege  of  'Wltneaa. 

9=3306  (CaJ.App.)  Accused  cannot  complain 
tiiat  court  compelled  witness  for  state  to  in- 
criminate herself.— People  v.  Gonzales,  1088. 

IT.  CRBDIBILITT,  IMPXSACHHBKT,  CON- 
TRADICTIOH.  AND  CORROBORATION. 

(B)    Character    aad    Coadaist    o(    'Wltneaa. 

«=»337(2)  (Wash.)  Evidence  of  defendant's 
immoral  character  inadmissible  when  witness 
had  not  put  her  character  in  issue.— State  v. 
Pickel,  184. 


T.    State    (Okl.    Cr. 


WORDS  AND  PHRASES. 

"Accommodation  pArty."- McGhee  Inv.  Co.  ▼. 

Kirsher  (Colo.)  891. 
"Admission."— People  v.  Elder  (Cal.  App.)  29. 
"Aggrieved."— CUrk  v.  Warner  (Okl.)  i)2». 
"Aftgrieved   party."— Clark   v.   Warner    (Okl.) 

929. 
"Appropriation."— Herrick    v.    Gallet    (Idaho) 

477;     Blaine    County    Inv.    Co.   v.   Gallet 

(Idaho)  1066. 
"Arise  out  of  employment."— Merrill  v.  Penasco 

Lumber  Co.  (N.  M.)  72. 
"Arising  out  of  and  in  the  course  of  employ- 
ment."—Stark  V.  State  Industrial  Ace.  Com- 
mission  (Or.)   161. 
"Bad  check.*'— Bennett  v.  State  (Okl.  Cr.  App.) 

462. 
"Become."— State  v.  Laundy  (Or.)  968. 
"Claims."- Pacific  Electric  Ky.  Co.  v.  Common- 
wealth Bonding  &  Casualty  Ins.  Co.   (Cut. 

App.)  262. 
"Collateral  attack."— Gregg  r.  Seawell  (Okl.) 

908. 
"Compensation."— Gaines  Bros.  &  Co.  v.  Citi- 
zens' Bank  of  Henryetfa  (Okl.)  112. 
"Confession."- People  v.  Elder  <Cal.  App.)  29. 
"Confidential  relation."— In  re  Cover's  Estate 

(Cal.)  583. 
"Conspiracy."— Burtner 

App.)  13S. 
"Constitutional     ofiice."— Moore     T.     Humbolt 

County  (Nev.)  880. 
"Contributory     negligence."— Varela     v.     Beid 

(Ariz.)  1017. 
"Conveyances  or  agreements."-rUnion  Pac.  B. 

Co.  V.  Heger  (Kan.)  1008. 
"Copy."— Nations. V.  Lowenstem  (N.  M.^  60. 
"Corporation."— Harris    v.    IF.   S.    Mexico   Oil 

■  Co.  (Kan.)  754. 
"County  line."— Stone  v.  People  (Colo.)  897. 
"Course  of  employment." — ^Taylor  v.  Saunders 

(,Colo.)  608. 
"Crime."— Ex  parte  Daugherty  (Okl.  Cr.  App.) 

987. 
"Criminal  syndicalism."— State  v.  Laundy  (Or.) 

958. 
•"Decision."— Studebaker  Bros.  Co.  of  Utah  v. 

Witcher  (Nev.)  502. 
"Deliberate  intention." — Stark  v.  State  Indus- 
trial Ace.  Commission  (Or.)  151. 
"Deposit."— American    State    Bank   v.   Wilson 

(Kan.)  700;    Fourth  Nat  Bank  v.  Wilson 

(Kan.)  715. 
"Direct  attack."— Gregg  v.  SeaweU  (Okl.)  908. 
"Directly."— Olsen  v.  Standard  Oil  Co.   (Cal.) 

893;   Clark  v.  Warner  (Okl.)  929. 
"Discretion  of  the  court.  — Hicks  v.  Alexan- 
der (Okl.)  023. 
"Doing  business."— State  v.  Superior  Court  of 

King  County  (Wash.)  783. 
"Expense     or     obligation."— State     v.     School 

Board  of  Tecumseh  Rural  High  School  Dist. 

No.  4  (Kan.)  74Z 
"Extrinsic    fraud."— Benning    v.    Nevis    (CtH. 

App.)  866. 
"False  pretense."— State  v.  Nash  (Kan.)  736. 
"EHduciary    relation."— In    re    Cover's    Estate 

(Cal.)  583:    Dean  v.  Cole  (Or.)  952. 
"Piled."— Golden  v.  McKim  (Nev.)  602. 
"Filing."— Nations  v.  Lowenstem  (N.  M.)   60. 
"Final    judgment."— Foster    y.    Traeger    (Cal. 

App.)  IWO. 
"Final  order."— Edwards  v.  City  of  Neodesha 

(Kan.)  708. 
"Gift  .causa  mortis."— Goldsworthy  v.  Johnson 

(Nev.)  505. 
"In   pari  materia." — Paltro  v.   ^tna  Casualty 

&  Surety  Co.  (Wash.)  1044. 
"Intermediate   appealable  order." — ^Edwards  ▼. 

City  of  Neodesha  (Kan.)  708. 
"Interstate    commerce." — Utah    Rapid    Transit 

Co.     V.     Industrial    Commission     of     Utah 

(Utah)  87. 
"Issued." — State  v.  School  Board  of  Tecumseh 

Rural  High  School  Dist  No.  4  (Kan. £742. 
"Judgment      creditor."- Leach      v.       Torbert 

(Colo.)  834. 
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396 188  Cal.    27 

399 55  Cal.  App.  760 

401 55  Cal.  App.  748 

403 66  Cal.  App.  734 

406 66  Cal.  App.  789 

409 56  Cal.  App.    67 

410 66  Cal.  App.  €87 

413 56  Cal.  App.    46 

416 56  Cal.  App.      7 

419 55  Cal.  App.  756 


Mont.  194 
Mont.  205 
Mont.  230 


421. 


.56  Cal.  App.    52 


423 54  Cal.  App.  109 

425 5«  Cal.  App.  68 

426 56  Cal.  App.  8< 

42S 56  Cal.  App.  34 

429 56  Cal.  App.  21 

433 85     Okl.  49 

436 85    Okl.  45 

43S 85  Okl.  49 

439 85   Okl.  12 

443 85   Okl.  44 

444 S5   OUI.  48 

445 85   Okl.  53 

452 85  Okl.  27 

.462« Okl.  Cr. 
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465" Okl.  Cr. 

465» Okl.  Cr. 

466* Ckl.    Cr. 

472 35    Idaho,    30 

477 35    Idaho,    13 

479 71  Colo.    83 

480 71  Colo.    72 

483 71  Colo.  123 

486 61    Mont.  497 

487 61  Mont.  512 

489 62   Mont.  239 

492 103    Or.  362 

499> 103   Or.  274 

499' 103   Or.  252 

601 45    Nev.  380 

502 46   Nev.  376 

604 45    Nev.  341 

605 45    Nev.  366 

5U 69   Utah,  389 

516 69   Utah,  416 

523' 110    Kan.  478 

523' 110    Kan.  434 

527 110    Kan.  514 

529 110  Kan.  507 

530 110  Kan.  456 

532 110  Kan.  481 

533 110  Kan.  665 

534 36    Idaho,  254 

535'* Okl.  Cr. 

535»» Okl.  Cr. 

535» Okl.  Cr. 

536> 104   Or.  128 

536" 110    Kan.  501 

637 110  Kan.  610 

539 110   Kan.  479 

540 110  Kan.  630 

543 110    Kan.  494 

545 66  Cal.  App.    72 

543 66  Cal.  App.    80 

551 66  Cal.  App.    41 

563 56  Cal.  App.    37 

656 56  Cal.  App.    13 

558 66  Cal.  App.  752 

560 56  Cal.  App.  203 

561 66  Cal.  App.  173 

562 56  Cal.  App.    90 

565 56  Cal.  App.  197 

668 56  Cal.  App.  151 

571 187  Cal.  770 

572 188  Cal.  160 

676.; 188  Cal.  113 

578 188  Cal.  118 

.183 188  Cal.  133 

591 188  Cal.  175 

593 188  Cal.  170 

595 118  Wash.  689 

596 118  Wash.  644 

597 118  Wash.  610 

598 62    Mont.  161 

600 62   Mont.  275 

602 45    Nev.  350 

604 71    Colo.  156 

606' 71   Colo.  154 

608» 71   Colo.  121 

607 71  Colo.  181 

ens 71   Colo.  160 

609 71  Colo.  143 

612 103  Or.  240 

613 103  Or.  267 

619 103  Or.  243 

622 108  Or.  638 

630 85  Okl.    66 

632 85  Okl.  123 

639 85  Okl.    94 

640 85  Okl.    93 

641 85  Okl.    68 

642 85  Okl.  137 

653'* Okl.    Cr. 

653" Okl.    Cr. 

654 35    Idaho,    61 

(!56 35    Idaho,    76 

658 35    Idaho,    69 

659 35    Idaho,    57 

660 35    Idaho,    92 

<!61 34    Idaho.  .5.12 

661 34    Idaho,  544 

670> 34  Idaho,  543 

670= 34  Idaho,  5<2 

670' 35  Idaho.    84 

671 .14    Idaho.  707 

673 35    Idaho,    87 

675 HO   Kan.  4*3 

678 110    Kan.  409 
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682 110  Kan.  646 

684; 110   Kan.  617 

685 110  Kan.  443 

687 110   Kan.  587 

688 UO  Kan.  498 

690 no   Kan.  603 

692 no    Kan.  468 

693 UO   Kan.  471 

695 110   Kan.  596 

697 110  Kan.  674 

699 110  Kan.  475 

701 no   Kan.  428 

704 110   Kan.  421 

707 110   Kan.  623 

708 110   Kan.  492 

7C9 110   Kan.  520 

715 110  Kan.  380 

721 UO  Kan.  417 

723' UO    Kan.  442 

723' 110    Kan.  566 

727 110   Kan.  378 

728 no   Kan.  462 

729 UO   Kan.  582 

731 no   Kan.  590 

734 no  Kan.  405 

736 110  Kan.  560 

741 no  Kan.  600 

742 no   Kan.  779 

746 UO    Kan.  V76 

747 no   Kan.  4S4 

752 UO  Kan.  625 

754 no    Kan.  632 

758 UO   Kan.  613 

763 UO  Kan.  642 

766 Ill   Kan.  163 

768 UO   Kan.  607 

769 119  Wash.  135 

771 119  Wash.    42 

772 118  Wash.  697 

773 118  Wash.  638 

774 U9  Wash.  133 

775' 118  Wash.  683 

775' 118  Wash.  680 

776 118  Wash.  647 

778 119  Wash.    12 

7791 U9  Wash.    72 

779» 118  Wash.  686 

780 118  Wash.  614 

783 118  Wash.  674 

786 119  Wash.      1 

787 118  Wash.  663 

791 US  Wash.  629 

794 119  Wash.    25 

795' 119  Wash.    71 

795' 119  Wash.    90 

796 119  Wash.    46 

797 118  Wash.  664 

liflO 119  Wash.    88 

gOl U9  Wash.    60 

802' 119  Wash.    65 

892" U9  Wash.    98 

803 119  Wash.    93 

806 US  Wash.  692 

807' US  Wash.  701 

gVP 119  Wash.    56 

SOS 118  Wash.  620 

SU 117  Wash.  430 

£15 119  Wssh.    28 

816 119  Wash.    48 

SIS 188   Cal.  229 

820 188  Cal.  179 

822 ...188    Cal.  279 

823 188  Cal.  289 

825 188  Cal.  234 

826 188  Cal.    55 

848 188   Cal.  304 

849 188    Cal.  292 

851 66  Cal.  App.  146 

854 56   Cal.  App.  107 

856 56  Cal.  App.  160 

868 56  Cal.  App.  168 

860 56  Cal.  App.  161 

862 55  Cal.  App.  709 

866'.... 56  Cal.  App.  244 
866'.... 56  Cal.  App.  192 
869'. ...66  Cal.  App.  68 
869'.... 56   Cal.  App.    60 

872 56  Cal.  App.  790 

873 56  Cal.  App.  205 

876 35    Idaho,    47 

879 45    Nev.  406 

C80 46    Nev.  220 

881 45   Nev.  395 
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884 46    Nev.  411 

S87 45    Nev.  385 

891 71  Colo.  137 

892 71  Colo.  133 

894 71  Colo.  140 

895 71  Colo.  160 

897 71  Colo.  162 

900 71  Colo.  171 

904 85  Okl.  148 

905 85  Okl.    80 

906 85  Okl.    77 

908 86  Qkl.    88 

910 S5  Okl.  161 

9n 83  Okl.  lOT 

920 85  Okl.  101 

923 85  Okl.    96 

927 85  Okl.  109 

929 85  Okl.  163 

936* Okl.    Cr. 

937" Okl.    Cr. 

937'* Okl.  Cr. 

942 103  Or.  311 

945 104  Or.    14 

945 104  Or.    22 

947 104  Or.    14 

948 103  Or.  296 

952 103  Or.  570 

956 108  Or.  253 

968 103  Or.  443 

978 69    Utah,  481 

984 27    N.  M.  664 

988 UO   Kan.  446 

992 109   Kan.  772 

994 109   Kan.  776 

995 UO  Kan.  397 

999 UO   Kan.  674 

1001 UO  Kan.  640 

1002 UO  Kan.  676 

1005 UO  Kan.  393 

1007 UO  Kan.  504 

1008 UO  Kan.  368 

ion UO  Kan.  373 

1013 23  Ariz.  448 

1017 23  Aril.  414 

1020 23  Arlx.  423 

1023 23  Aril.  430 

1025 23  Ariz.  435 

1029 23  Ariz.  461 

1032' 23   Ariz.  469 

1032' 23    Ariz.  470 

1035 62    Mont.  309 

1037 62  Mont.  202 

1039 62    Mont.  297 

1041 U9  Wash.  123 

1044 119  Wash.  101 

1046 119  Wash.    80 

1049 U9  Wash.    63 

1050 119  Wash.      8 

1(B1 U9  Wash.    39 

1053 119  Wash.    73 

1055 119  Wash.    62 

1067 ..119  Wash.    21 

1058 119  Wash.    68 

10o9 119  Wash.  119 

1060 119  Wash.    29 

1064 119  Wash.    14 

1066 35    Idaho.  102 

1068 35    Idaho,  161 

1071 35    Idaho,  157 

1072 35    Idaho,  137 

1073 35    Idaho.  179 

1074 188   Cal.  263 

1076 1S8  Cal.  184 

1082 188  Cal.  261 

1084 188  Cal.  797 

1085 188  Cal.  297 

1088'... 66  Cal.  App.  270 
1088'... 56  Cal.  App.  330 
1089.. ..56  Cal.  App.  339 
1090.... 66  Cal.  App.  238 
1092.... 56  Cal.  App.  272 
1095.... 56  Cal.  App.  233 
1097.... 56  Cal.  App.  245 
1098.... 56  Cal.  App.  277 

1099 85  Okl.  108 

1100 86  Okl.  121 

1102 85  Okl.    95 

1104 85  Okl.  n9 

1106 85  Okl.  103 

1110 85  Okl.  150 

nl3« Okl.    Cr. 

ins* Okl.  Cr. 

)119« Okl.    Cr 


•Not  reported  in  Stjte  Reports. 
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